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In  re  CROSBT  «t  al. 

PETTINGILL   v.  ANDERSON  et  al. 

(Supreme  Court  of  Washington.    March  10, 

100«.) 

1.  Appeai/— Dkcisioks  Review  able— Obdbb. 

An  ordor  vacating  and  setting  aside  a  for- 
mer order  granting  leave  to  a  foreign  guardian 
to  Rue  ia  appealable. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error.  H  t>44,  (j4&,  650.] 

2.  GUABDIAH  AND  WABD— FOKEiaH  GUABDIAN 

— RiouT  TO  Sue. 

Under  2  Ballinger's  Ann.  Codes  &  St.  § 
6419,  providing  that  when  the  guardian  and 
ward  are  both  nonresidents,  the  ward's  property- 
may  be  removed  on  application  of  the  guardian 
to  the  judge  of  the  superior  court  who  shall 
make  an  order,  granting  leave  to  remove  the 
property,  which  order  shall  be  authority  to  the 
guardian  to  sue  for,  and  receive  it  in  his 
own  name  for  the  use  of  the  ward,  the  su- 
perior court  has  jurisdiction,  in  the  absence 
of  statute  prohibiting  it,  to  grant  leave  to  a 
foreign  guardian  to  sue  for  a  debt  due  the  ward. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  §§  501,  570.] 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  Josiah  L.  Pettinglll,  as  guardian 
of  Margaret  R.  Crosby  and  William  A.  Cros- 
by, against  A.  H.  Anderson  and  another,  ex- 
ecutors of  the  will  of  Benjamin  B.  Hcaly. 
From  an  order  vacating  and  setting  aside 
an  order  granting  the  guardian  permission  to 
sue,  be  appeals.    Reversed. 

Wm.  B.  Allison  and  Wiley,  Herr  &  Bay- 
ley,  for  appellant.  Chas  F.  Munday,  for 
respondents. 

MOUNT,  0.  J.  On  July  81,  1905,  the  ap- 
pellant, J.  L.  Pettinglll,  filed  a  petition  in  the 
superior  court  of  King  county,  praying  that 
be  be  appointed  guardian  of  the  estate  of 
Margaret  P.  Crosby  and  William  A.  Crosby, 
minors,  and  for  permission  to  institute  an 
action  as  foreign  guardian  of  said  minors  in 
the  courts  of  King  county,  against  the  estate 
of  Benjamin  B.  Healy,  deceased,  to  recover 
an  account  alleged  to  be  due  from  said  estate 
to  said  minors.  The  petition  alleged,  in  sub- 
stance, ttmt  the  minors  were  residents  of  the 
state  of  Wisconsin;  that  the  petitioner  was 
also  a  resident  of  that  state,  and  had  there- 
tofore been  regularly  appointed  and  quali- 
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fied,  according  to  the  law  of  that  state, 
as  guardian  of  the  persons  and  estate  of  said 
minors.  A  duly  certified  copy  of  the  records 
of  the  probate  court  of  La  Crosse  county. 
Wis.,  was  attached  to  the  petition.  The  peti- 
tion further  alleged,  that  Benjamin  B.  Healy, 
deceased,  was  during  his  lifetime  indebted  to 
the  said  minors  in  a  large  amount;  that  at 
the  time  of  his  death,  said  Benjamin  B. 
Healy  was  a  resident  of  King  county  in  this 
state,  and  left  a  large  estate  therein;  that 
Alfred  H.  Anderson  and  Lucy  M.  Healy  were 
named,  and  are  acting  as,  executors  of  the 
said  estate  of  Benjamin  B.  Healy,  deceased; 
that  the  petitioner  duly  presented  a  verified 
claim  against  said  estate  for  the  amount  of 
the  debt  owing  to  his  wards,  and  that  the 
executors  rejected  said  claim;  that  by  reason 
thereof  it  is  necessary  for  petitioner  to 
bring  an  action  In  this  state  for  the  purpose 
of  collecting  the  amount  of  said  claim;  and 
to  remove  the  proceeds  thereof  to  the  state 
of  Wisconsin  for  the  benefit  of  said  minors. 
Upon  filing  this  petition,  the  court  made  an 
order  fixing  a  time  for  the  hearing  of  the 
petition,  and  30  days'  notice  thereof  was 
served  upon  the  executors  of  the  estate  of 
Benjamin  B.  Uealy,  deceased,  and  upon  their 
attorney.  At  the  time  fixed  for  the  hearing, 
no  one  appeared  to  resist  the  application,  and 
the  court  thereupon  made  an  order  author- 
izing tlie  petitioner  to  remove  any  property 
of  his  wards  found  in  the  state,  and  granted 
authority  and  leave  to  the  petitioner  to  sue 
the  estate  of  Benjamin  B.  Healy,  deceased, 
on  the  claim  set  out  in  the  petition,  and  to 
receive  and  remove  the  proceeds  thereof 
from  this  state  for  the  benefit  of  said  wards. 
Thereafter,  on  September  7,  1905,  the  said 
J.  L.  Pettinglll,  as  guardian,  brought  an  ac- 
tion against  the  executors  of  the  estate  of 
Benjamin  B.  Healy,  deceased,  to  recover  up- 
on the  claim  which  had  been  presented  to 
and  rejected  by  the  executor,  and  which  was 
stated  In  the  petition.  On  September  12, 
iQO.o,  the  executors  of  the  estate  of  Benjamin 
B.  Healy,  deceased,  served  and  filed  a  motion 
and  petition  to  vacate  the  order  granting 
Mr.  Pettinglll  a  right  to  sue  in  this  state. 
The  petition  and  motion  were  based  upon 
several  grounds.  The  court,  upon  the  hear- 
ing, sustained  the  petition  and  motion,  and 
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vacated,  and  set  aside  the  order.    This  ap- 
peal Is  from  the  last-named  order. 

Respondents  have  Interposed  several  mo- 
tions to  strike  the  statement  of  facts  and 
dismiss  the  appeal.  There  is  no  merit  in 
any  of  the  motions.  The  order  appealed 
from,  in  effect,  determines  the  action  brought 
by  the  appellant  against  the  execntors  of 
the  estate,  because  if  the  order  permitting 
him  to  sue  is  vacated,  he  has  no  right  to 
further  maintain  the  action.  The  order  Is 
therefore  appealable.  The  only  groimd  upon 
vrhich  the  court  could  have  vacated  the  order 
granting  the  foreign  guardian  leave  to  sue 
in  this  state  was  that  the  court  bad  no  Juris- 
diction to  make  the  order.  This  Is  apparent- 
ly the  main  contention  of  respondents.  Cer- 
tainly none  of  the  others  are  well  founded. 
We  thinl{  the  court  had  Jurisdiction,  upon  the 
principle  of  comity,  to  make  the  order  allow- 
ing the  foreignguardiantomaintaintheaction, 
because  we  have  no  statute  prohibiting  the 
same.  Wharton  on  Conflict  of  Laws  (volume 
1;  3d  Ed.),  at  page  592,  {  2C5a,  says:  "Many 
of  the  state  Legislatures  have,  upon  princi- 
ples of  comity,  relaxed  the  rule,  as  stated  by 
Judge  Story,  requiring  an  ancillary  appoint- 
ment; and  have  recognized  the  authority  of 
foreign  guardians  who  make  due  proof  of 
their  foreign  appointment  and  authorization, 
nnd  comply  with  such  conditions  as  may  be 
imposed.  Thus,  by  local  statutes  in  many 
states,  foreign  guardians  of  nonresident  wards 
are  authorized  to  receive  and  remove  from 
the  state,  personal  property  of  their  wards 
in  the  hands  of  local  guardians  and  others; 
and  to  this  end  they  have  been  authorized 
to  maintain  suits  within  the  state.  Even  in 
the  absence  of  such  a  statute,  it  seems  to  be 
competent  for  a  court  possessing  chancery 
iwwers  to  order  funds  belonging  to  the  ward 
in  the  hands  of  a  resident  guardian  to  be 
transmitted  to,  and  paid  over  to,  the  dom- 
iciliary guardian.  It  is  discretionary,  how- 
ever, with  the  local  courts,  even  under  such 
statutes,  to  refuse  i)ermission  to  the  foreign 
guardian  to  remove  the  property  from  the 
state  if  it  is  for  the  best  Interests  of  the 
ward  that  the  property  should  be  adminis- 
tered within  the  state."  Upon  the  principle 
of  comity  the  Legislature  of  this  state  enact- 
ed section  6410,  2  Bailinger's  Ann.  Codes  & 
St.  which  provides  as  follows:  "When  the 
guardiun  and  ward  are  both  nonresidents, 
and  the  ward  is  entitled  to  property  in  this 
state,  which  may  be  removed  to  another 
state  or  territory,  without  conflict  to  any 
restriction  or  limitation  thereupon,  or  im- 
pairing the  right  of  the  ward  thereto,  such 
property  may  be  removed  to  tlie  state  or 
territory  In  which  such  ward  may  reside, 
upon  the  application  of  the  guardian  to  the 
Judge  of  the  superior  court  of  the  county  in 
which  the  estate  of  the  ward,  or  the  prin- 
cipal twrt  thereof,  may  be,  in  the  manner 
following:  The  guardian  so  applying  must 
produce  a  transcript  from  the  records  of  a 


court  of  competent  Jurisdiction,  certified  ac- 
cording to  the  laws  of  this  state,  showing 
bi«  appointment  as  guardian  of  the  ward 
in  the  state  or  territory  in  which  he  and 
the  said  ward  reside;  that  be  lias  qualified 
as  such  according  to  the  laws  thereof,  and 
given  bond,  with  sureties,  for  the  perform- 
ance of  his  trust;  and  mnst  also  give  thirty 
days'  notice  to  the  resident  executor,  admin- 
istrator, guardian,  agent,  or  trustee,  if  ther(> 
be  such,  of  the  applications.  Thereupon,  if 
no  objection  be  made,  or  if  no  good  cause  be 
shown  to  the  contrary,  the  Judge  of  the  court 
shall  make  an  order  granting  such  guardian 
leave  to  remove  the  property  of  said  ward  to 
the  state  or  territory  m  which  be  or  she  may 
reside;  which  order  shall  be  full  and  com- 
plete authority  to  said  gtiardian  to  sue  for 
and  receive  the  same  in  his  own  name,  for 
the  use  and  benefit  of  said  ward." 

It  is  argued  by  respondents  that  this  sec- 
tion does  not  apply  to  this  case,  because  there 
is  no  tangible  property  Involved  here;  that 
at  most  the  property  sought  in  this  case 
is  a  disputed,  unilquidateil  demand,  a  mere 
chose  in  action.  Tbe  statute,  bowever,  uses 
the  word  "property"  in  its  comprehensive 
sense,  and  evidently  includes  choses  in  ac- 
tion, because  the  last  part  of  the  section  re- 
cites tluit  the  "order  shall  be  full  and  com- 
plete authority  to  said  guardian  to  sue  for 
and  receive  the  same  in  his  own  name  for 
the  use  and  benefit  of  said  ward."  This 
provision  seems  to  make  it  clear  that  choses 
in  action  are  included  within  the  meaning  of 
the  word  "property,"  as  well  as  tangible 
property.  It  follows,  therefore,  that,  under 
the  statute,  tbe  court  bad  Jurisdiction  to 
make  the  order.  We  see  no  good  reason 
why  it  should  be  vacated.  In  fact,  we  are 
convinced  that  the  court  properly  made  the 
order  permitting  tbe  foreigu  guardian  to 
maintain  the  action  in  this  state.  If  tbe  es- 
tate of  Benjamin  B.  Healy  Is  indebted  to 
the  estate  of  the  nonresident  wards,  there 
ought  to  be  a  recovery. 

The  Judgment  of  the  trial  court  vacating 
the  order  is  therefore  reversed. 

DUXBAR,  HADLEY,  FULLERTON,  and 
CROW,  JJ.,  concur. 


WEBSTER  V.  SEATTLE,  R.  &  S.  BT.  CO. 

(Supreme  Court  of  Washington.    March  10, 

100(!.) 

Damages— In JUBIBS — Medical  Attexdance— 
Evidence. 

Wlierc,  in  an  action  for  injuries  to  a  pas- 
senger, thrre  was  evidence  that  pinintiff  bad 
employed  physicians ;  that  he  had  been  severely 
injured,  and  had  not  recovered  at  the  time  of 
the  trial,  and  certain  physicians  testified  that, 
while  he  would  probably  improve,  it  was  prob- 
lematical whether  he  would  ever  recover,  two 
of  them  testifying  that  the  injury  was  perma- 
nent, and  that  he  would  suffer  as  long  as  he 
lived,  such  evidence  justified  the  recovery  of  the 
amount   it   was   reasonably    probable    plaintiff 
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would  be  comDelled  to  expend  in  the  future  for 
mnliral  seirices. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  15, 
Cent.  Dig.  Damages,  {  243.J 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  Miner  A.  Webster  against  the 
Seattle.  Ilentou  &  Southern  Uaiiway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AfiSrmed. 

Peters  &  Powell,  for  appellant  Frank  H. 
Knapp,  for  respondent. 

MOUNT.  C.  J.  This  action  was  brought 
to  recover  for  personal  Injuries  sustained  by 
respondent  when  a  passenger  upon  one  of 
appellant's  street  railway  ears.  At  the  trial 
4il>pellaut  did  not  contest  Its  liability  for  the 
injuries  respondent  bad  sustained,  and  the 
only  issue  tried  was  the  extent  of  respond- 
ent's injuries,  and  the  amount  of  dauinges 
he  was  entitled  to  recover.  Considerable 
evidence  was  taken  upon  this  issue.  At  tlie 
close  of  the  testimony,  the  court  instructed 
the  Jury,  among  other  things,  that  in  estimat- 
ing the  damages  they  might  take  into  con- 
sideration "any  expense  for  me<licine  and 
care  of  physicians  which  plaintiff  has  nec- 
essarily been  put  to  by  reason  of  such  in- 
juries, or  that  he  may,  in  the  future,  with 
reasonable  probability  be  put  to  by  reason 
of  sncb  injuries."  The  Jury  returned  a  ver- 
dict in  favor  of  rerspondent  for  $3,097.!j0,  up- 
on which  a  Judgment  was  entered,  and  this 
appeal  is  prosecuted. 

Appellant  concedes  that  there  was  evidence 
to  show  medical  attendance  in  the  past,  but 
contends  that  there  was  no  evidence  to  show 
the  valne  of  i)hysician's  services  prior  to  the 
trial,  and  no  evidence  that  respondent  would 
probably  need  such  services  in  the  future. 
This  is  the  only  question  presented  on  the 
merits  of  the  appeal.  While  there  is  no  direct 
evidence  in  tlie  record  that  respondent  bad 
imid  for  me<licai  attendance  in  the  past,  yet 
there  was  abundant  to  show  that  he  had  em- 
ployed, and  was  attended  by,  piiysicians.  and 
that  resiwiident  had  been  severely  Injured 
and  had  not  recovered  at  the  time  of  the 
trial.  Dr.  Willis,  a  witness  on  l)elialf  of  ap- 
pellant, gave  as  his  opinion  that  it  waw  doubt- 
ful If  resiwndent  would  ever  re;'Over,  and 
said:  "I  sliouid  say  in  all  probability  lie 
would  Improve  and  get  a  good  deal  better, 
but,  of  course,  in  one  of  his  age,  I  do  not 
know  whether  he  would  get  entirely  over  the 
effects  of  it  or  not.  I  think  be  should  get 
over  it  enough  so  it  really  should  not  an- 
noy him  materially."  Doctors  Scudder  and 
Bates,  witnesses  for  the  respondent,  testified 
that  the  injury  was  iiermancnt,  and  tliat 
respondent  would  continue  to  suffer  as  long 
as  he  lived.  This  evidence  was  sufiicieut  to 
support  the  instruction,  because  when  it  was 
shown  that  resiwndent  was  in  nee«l  of  medi- 
cal attendance  and  had  employed  physicians, 
the   preoumptiou   followed    that    there    was 


some  expense  attached  to  such  employment; 
and  when  it  was  also  shown  that  reeitond- 
ent  would  suffer  In  the  future.  It  followed, 
that  in  all  probability  be  would  need  medical 
attention  for  which  tlie  Jury  were  at  liberty 
to  fix  a  nominal  sum  at  least.  Feeney  v. 
L.  I.  R.  Co.,  116  N.  T.  375,  22  N.  B.  402,  5 
L.  R.  A.  544;  Oallamore  v.  Olympia,  34  Wasb. 
379,  75  Pac.  978.  It  was,  therefore,  not  er- 
ror for  the  court  to  give  the  instruction  com- 
plained of. 
The  Judgment  is  affirmed. 

CROW,  HADLEV,  and  DUNBAR,  JJ.,  con- 
cur. 

ROOT,  J.,  concurs  In  result         » 


COLE  V.  SEATTLE,  R.  &  S,  RT.  CO. 

(Supreme  Court  of  Washington.    March  27, 
IWXJ.) 

1.  APPEAT.  —  iNStRCCTIOSS—  Abopmentative 
IlANOUAOE— IIABMLESS    EBBOR. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  jury  saw  plaintiff,  knew  his  exact 
condition,  heard  him  testify,  etc.,  defendant  was 
not  prejudiced  by  an  argumentative  instruction 
that  if  a  corporation  injures  a  person  so  as  to 
make  him  an  object  of  pity  to  his  fellow  men 
and  an  object  of  ridicule  to  the  thoughtless  and 
unfeeling,  and  deprives  him  of  the  comfort  and 
companionHliip  of  bis  friiows,  defendant  should 
respond  in  damages,  etc. 

2.  Trial  —  Instructions  — Weight  of  Evi- 
dence. 

Where  a  complaint  for  injuries  to  a  pas- 
senger alleged  damages  for  medical  services 
incurred  in  the  sum  of  $1(X>  and  for  loss  of 
earnings  in  the  sum  of  $450.  instructions  that 
the  jury,  if  warranted  by  tlie  evidence,  might 
allow  damages  to  plaintiff  for  medical  services 
for  wiiich  he  had  become  liable,  or  had  obligated 
himself  in  an  amount  not  exceeding  $100,  and, 
if  warranted  by  the  evidence,  might  allow  dam- 
ages for  loss  of  time  not  exceeding  $4.'>0,  merely 
limited  the  recovery  to  the  amount  alleged,  and 
were  not  erroneous  as  an  intimation  that  there 
was  evidence  sufficient  to  warrant  a  finding 
for  the  aiikount  stated  for  medical  services  and 
loss  of  earnings. 

3.  Damages  —  Personal    Injchies  —  Future 
Meoical  Treatment. 

Where  a  number  if  not  ail  the  physicians 
testified  that  it  might  be,  or  probably  would  be, 
i5?ces8ary  for  plaintiff  to  have  further  medical 
treatment,  the  court  was  justified  in  permitting 
the  jury  to  make  an  allowance  to  plaintiff  for 
probable  future  expenses  for  necessary  medical 
treatment. 

4.  8.\S1E— ISrPAIRMENT  OF  MENTAL  FACULTIES. 

Whei'e  there  was  evidence  both  of  a  perma- 
nent impairment  of  jilaintill's  health  and  also 
of  an  impairment  of  his  mind,  evidencing  a 
lack  of  mental  vigor  and  inability  to  give  in- 
telligent, successful,  and  consecutive  attention 
to  bis  business,  wiiich  be  had  never  experienced 
prior  to  tlie  accident,  and  evidence  that  plain- 
tiff miglit  not  ever  fully  recover.  It  was  not  er- 
ror for  the  court  to  permit  the  jury  to  award 
damages  as  for  the  permanent  impairment  of 
plaintiff's  mind. 
Root,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 
Action  by  Willliiiu  A.  Cole  against  the  Seat- 
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tie,  Renton  &  Southern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

PeterB  &  Powell,  for  appellant  Hastings 
&  Stednian,  for  respondent. 

CROW,  J.  This  is  an  action  to  recover 
damages  for  personal  injuries.  The  appel- 
lant Seattle,  Reuton  &  Southern  Railway 
Company,  a  corporation,  operates  a  line  of 
electric  railway  between  Seattle  and  Renton 
In  King  county.  On  October  25,  1904,  a  col- 
lision occurred  between  two  of  its  cars,  on 
one  of  which  the  respondent  William  A.  Cole 
was  a  passenger.  After  the  collision,  re- 
spondent was  picked  up  in  an  unconscious 
condition  and  taken  to  a  hospital,  where  he 
remained  for  two  or  three  weeks  before  re- 
covering sufficiently  to  return  home.  He  al- 
leges serious  permanent  injury  to  his  general 
health,  his  mental  and  business  capacity,  and 
also  his  sense  of  hearing.  The  appellant  has 
tendered  no  Issue  on  its  liability  to  answer  in 
damages,  the  negligence  of  its  employes  not 
being  denied.  The  only  issues  tried  were  the 
extent  of  respondent's  Injuries  and  the  amount 
of  his  damages.  The  evidence  tends  to  show 
that  respondent  received  a  violent  blow  upon 
the  right  side  of  his  head,  causing;  concussion 
of  the  brain  and  nervous  shock  from  which  he 
still  claims  to  suffer :  that  bis  general  health 
has  been  Impaired ;  that  be  has  sustained  loss 
in  business  capacity,  and  also  In  mental 
energy  and  control.  It  appears  beyond  dis- 
pute that  the  sense  of  bearing  In  his  rl^ht 
ear  has  been  impaired.  He  also  claims  an 
Injury  to  his  eyesight,  and  contends  that  al- 
though only  35  years  old,  he  has  aged  rapidly 
since  the  accident,  .\lthough  there  is  a  sharp 
conflict  in  the  evidence  as  to  some  of  these 
claims,  yet  there  is  much  testimony  to  sus- 
tain them.  The  Jury  returned  a  verdict  in 
respondent's  favor  for  $7,500,  and  from  a 
Judgment  entered  thereon  this  appeal  bos 
been  taken. 

The  only  errors  presented  are  based  upon 
Instructions  to  the  jury,  the  first  assignment 
being  that  the  court  erred  In  giving  the  fol- 
lowing instruction:  "If  a  person  or  a  corpora- 
tion negligently  causes  an  Injury  to  another 
who  is  without  fault,  which  makes  the  latter 
an  object  of  pity  to  bis  fellow  men  and  an  ob- 
ject of  ridicule  to  the  thoughtless  and  unfeel- 
ing and  deprives  him  of  the  comfort  and 
companionship  of  his  fellows  should  respond 
In  damages  for  the  Injury  sustained.  There- 
fore If  you  find  for  the  plaintiff  and  further 
find  that  among  other  injuries  either  or  both 
of  his  ears  were  Impaired  at  the  time  so  that 
his  hearing  Is  impaired  and  a  considerable  de- 
gree of  deafness  has  ensued  which  is  more 
or  less  permanent,  and  as  a  consequence  the 
plaintiff's  ability  to  gain  remunerative  em- 
ployment has  been  lessene«l  or  decreased, 
then  you  may  not  only  allow  him  such  sum 
as  damages  therefor  as  In  your  soxmd  juds- 
ment  will  reasonably  compensate  him  for  the 
difference  between  his  lessened  earning  ca- 


pacity on  account  of  such  deafness,  if  any. 
and  what  it  would  be  if  his  hearing  was  not 
impaired,  but  also  compensation  for  any 
probable  distress  of  mind  or  mental  suffering. 
If  any,  that  he  may  endure  by  reason  of  hav- 
ing such  deafness."  The  foregoing  instruc- 
tion seems  to  be  the  one  most  vigorously  at- 
tacked, and  upon  the  alleged  error  in  giving 
it  appellant  seems  to  base  Its  principal  re- 
liance for  a  reversal.  It  is  contended  by  ap- 
pellant that  this  Instruction  is  argumentative, 
is  not  based  on  any  evidence  In  the  case,  and 
Is  erroneous  and  prejudicial  in  the  extreme. 
We  think  It  subject  to  criticism  in  that  it 
Is  perhaps  argumentative,  and  Includes  ex- 
pressions and  statements  not  pertinent  to  the 
Issues  or  evidence.  It  is  true,  as  contended 
by  appellant  that  no  direct  evidence  was  of- 
fered sufficient  to  show  the  impairment  of 
respondent's  hearing  to  have  been  of  such  a 
character  or  degree  as  to  make  him  an  "ob- 
ject of  pity  to  his  fellow  men,"  or  "an  ob- 
ject of  ridicule  to  the  thoughtless  and  unfeel- 
ing," or  "deprive  him  of  the  comfort  and  com- 
panionship of  his  fellows,"  and  these  expres- 
sions should  have  been  omitted  by  the  court 
There  was  ample  and  undisputed  evidence 
showing  that  respondent's  hearing,  especially 
in  the  right  ear,  had  been  seriously  and 
perhaps  permanently  Impaired.  The  jury, 
however,  saw  respondent,  heard  him  give  his 
testimony  in  open  court  in  response  to  Inter- 
rogatories proiK)unded  to  him  by  counsel,  and 
must  have  observed  how  well  he  c-ould  hear. 
If  there  was  anything  In  his  condition  or 
appearance  sufficient  to  render  him  an  object 
of  pity  or  ridicule,  or  to  deprive  him  of  the 
comfort  and  companionship  of  his  fellow 
men.  the  jury  knew  that  fact.  On  the  other 
hand.  If  no  such  conditions  existed  or  were 
apparent,  they  likewise  knew  that  fact.  We 
would  not  be  justified  In  assuming  they  were 
in  any  way  misled  by  the  wording  of  this  In- 
struction. The  principal  difficulty  with  the 
instruction  is  that  it  is  based  upon  and  quotes 
certain  language  used  arguendo  in  Gray  v. 
Washington  Water  Power  Company,  30  Wash., 
at  page  674,  71  Pac,  at  page  209,  which  was 
not  a  part  of  any  instruction  there  approved 
by  this  court  but  was  employed  with  refer- 
ence to  the  facts  then  before  the  court  arising 
out  of  the  condition  of  the  plaintiff  in  that 
case,  who  was  shown  to  have  been  so  hor- 
ribly mutilated  and  disfigured  as  to  render 
her  appearance  repulsive.  It  Is  not  Invari- 
ably a  safe  or  correct  practice  for  attorneys 
and  trial  courts  to  formulate  instructions  by 
inserting  therein  exact  quotations  from  ar- 
gumentative language  which  an  api)ellate 
court  may  have  employed  as  applicable  to 
an  entirely  different  state  of  facts.  Although 
this  Instruction  may  be  correct  as  an  abstract 
principle  of  law.  It  is  not  applicable  to  the 
evidence  in  this  case.  Tet,  notwithstanding 
this  criticism,  we  fall  to  see  how  it  constitut- 
ed prejudicial  error.  The  Jury  could  not 
have  been  misled,  as  they  saw  respondent  and 
knew  bis  exact  condition.    Xo  question  was 
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raised  as  to  tlie  fart  of  his  InjnrleB.  nor  as  to 
the  appellant" s  liability  for  damages.  He  was 
iDjnred  to  some  extent  and  was  entitled  to 
some  compensation  in  damages,  and  we  are 
not  justified  In  presnmiug  tbat  the  Jury,  ig- 
noring the  evidence  and  disregarding  the  ap- 
pearance and  condition  of  respondent,  found 
he  was  an  object  of  pity  or  contempt,  or  that 
be  was  liable  to  be  deprived  of  tlie  comfort 
and  companlonsblp  of  his  fellows,  nor  can 
we  presume  they  allowed  him  additional  dam- 
ages on  account  of  any  such  conditions  not 
shown  to  exist.  This  being  true,  the  argu- 
mentative character  of  the  instruction,  as 
disclosed  by  the  use  of  the  word  "therefore," 
while  objectionable,  does  not  seem  to  us  to 
have  been  harmful  or  prejudicial  to  appellant. 

The  courfc  in  effect,  further  instructed  the 
Jury  that  they  might,  if  warranted  by  the 
evldem*,  allow  damages  to  respondent  for 
me<Iical  services  for  which  he  had  become 
liable  or  bad  obligated  himself  In  an  amount 
not  excee<11ng  $100;  also  that  they  could.  If 
warranted  by  the  evidence,  allow  him  dam- 
ages for  lofa  of  time,  not  e.xcecdiug  $4oO. 
A|>|)ellant  complains  of  these  instructions, 
rontending  there  was  no  evidence  of  any  ex- 
pense incurred  for  medical  services  exceed- 
ing $C0  or  $70 :  also  tliat  it  was  for  the  Jury 
to  say  whether  the  evldpnoe  as  to  loss  of 
earnings  amounted  to  $4M.  As  we  under- 
stand tlie  appellant's  contention,  it  Insists 
tbat  these  instructions  Wfre  an  intimation 
or  suggestion  to  the  Jury  that  there  was  evi- 
dence sufficient  to  warrant  a  finding  of  $100 
for  medical  services  and  $4.">0  for  loss  of  earn- 
ings. We  do  not  think  the  instructions  were 
Improper  or  susceptible  of  any  such  construc- 
tion. In  his  complaint  respondent  alleged 
damages  for  medical  services  incurred  in  the 
sum  of  $100,  and  for  loss  of  eiirnings  In  the 
sum  of  $450,  and  all  the  court  did  was  to 
limit  the  recovery  to  the  amounts  alleged, 
w^ithotit  any  suggestion  as  to  any  sum  which 
the  evidence  authorized  or  that  should  he  al- 
lowed. The  court  properly  based  these  in- 
structions upon  the  issues  presented  by  the 
pleadings. 

Tlie  court  also  Instructed  tlie  jury  as  fol- 
lows: "If  you  find  for  the  plalntllf  in  this 
action  and  if  you  find  by  a  fair  preponder- 
ance of  the  pi-oofs  that  he  ■will  suffer  pain 
in  the  future  and  will  be  subject  to  loss  of 
time  and  expenditures  because  of  such  in- 
juries, then  you  are  instructed  that  you  can, 
in  estimating  his  damages,  talce  into  consid- 
eration of  the  probable  amount  of  pain  he  will 
suffer,  the  probable  loss  of  time  and  the 
probable  amount  of  expenditure  he  will  be 
put  to  in  the  future  on  account  of  such  In- 
juries, all  of  which  may  be  in  addition  to 
the  other  items.  If  any,  that  may  enter  into 
your  calculations,  but  In  no  event  shall  the 
amount  of  your  verdict  exceed  the  sum  sued 
for  by  the  plaintiff,  to  wit.  $15,fi.->().00."  Ap- 
pellant complains  that  by  this  Instruction  the 
court  erred  in  permitting  the  jury  to  assess 
damages  for  the  probable  amount  of  expendi- 
ture the  respondent  will  incur  In  the  future, 


and  contends  there  was  no  evidence  to  afford 
a  basis  for  awarding  any  such  damages,  and 
that  the  Jury  was  left  to  assess  damages  by 
mere  guess,  without  being  told  the  expendi- 
tures must  be  reasonably  necessary.  A  num- 
ber If  not  all  the  physicians  called  as  wit- 
nesses testified  that  it  might  be,  or  probably 
would  be,  necessary  for  the  respondent  to 
have  further  medical  treatment.  While  It 
was  impossible  to  estimate  with  mathemati- 
cal certainty  what  such  treatment  would 
cost,  the  Jury,  when  awarding  damages,  were 
authorized  to  consider  the  probability  of 
such  treatment  becoming  necessary.  This 
inatrnction,  we  think,  is  within  the  rule  here- 
tofore announced  by  this  court.  See  Galla- 
more  v.  Olympla,  34  Wash.  379,  75  Pac.  978 : 
Welister  v.  Seattle.  Renton  &  Southern  Ry. 
Co.  (Wash.)  85  Pac.  2. 

The  last  Instruction  complained  of  by  the 
appellant  reads  as  follows:  "If,  through 
any  negligence  of  the  carrier  or  its  employe's 
a  passenger  is  injured  without  any  fault  or 
negligence  on  bis  part,  then  such  carrier  be- 
comes liable  for  all  damages  that  such  pas- 
senger may  suffer  on  account  of  any  injuries 
so  received  or  that  are  directly  and  proxi- 
mately traceable  to  such  injuries  vrhlch 
would  be  reasonable  compensation  for  the 
pain  and  suffering  arising  to  him  from  such 
injuries  as  well  as  for  all  permanent  Injuriesto 
him  or  to  any  portion  of  his  body  or  the  per- 
manent impairment  of  any  of  his  organs  and 
for  any  injury  to  his  mental  faculties  caused 
by  such  injuries,  and  in  this  connection  if  you 
find  for  the  plaintiff  In  this  action  you  may 
consider  the  evidence,  if  any  relating  to  the 
plaintiff's  mental  faculties,  and  if  you  find 
tbat  the  plaintiff's  mind  or  his  mental  facul- 
ties were  injured  or  permanently  impaired 
by  reason  of  said  injuries,  then  you  may 
consider  damages  therefor,  and  in  estimating 
such  damages  you  should  consider  the  de- 
gree of  probable  permanent  injury  to  plain- 
tiff's mind  and  to  what  extent  such  Impair- 
ment of  plalntifTs  mental  faculties,  it  any, 
le.s.sen3  plaiutiff's  capacity  for  performing 
e<iually  as  remunerative  employment  as  be- 
fore such  Injuries;  and  If  you  find  that  bis 
capacity  for  obtaining  employment  or  earn- 
ing a  livelihood  has  been  lessened  by  reason 
of  such  injuries  to  his  mind  or  to  his  mental 
faculties,  then  you  may  estimate  how  much 
less  the  plaintiff  will  probably  earn  for  the 
balance  of  his  life  by  reason  of  such  Injuries 
and  allow  the  plaintiff  therefor."  The  prln- 
<'ipal  objection  urged  to  this  Instruction  Is, 
that  by  It  the  court  permitted  the  Jury  to 
award  damages  for  any  permanent  impair- 
ment of  plaintiff's  mind;  that  It  was  not 
justified  by  the  evidence  and  was  extremely 
prejudicial.  Appellant  also  contends  that. 
If  the  only  Issue  to  be  tried  had  been  wheth- 
er there  was  any  permanent  Impairment  of 
plaintiff's  mental  faculties,  the  court,  for 
want  of  evidence,  could  not  have  allowed 
.such  issue  to  go  to  the  Jury.  Appellant  evi- 
dently regards  the  evidence  on  this  issue  too 
lightly.    The  record  discloses  evidence  tend- 
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lug  to  show  not  only  a  permanent  Impairment 
of  plaintiff's  health,  but  also  that  his  mind 
was  affected.  By  this  we  do  not  mean  that 
be  was  mentally  Incompetent,  or  that  his 
reasoning  faculties  were  destroyed,  bnt  the 
evidence  did  tend  to  show  a  lack  of  mental 
vigor  or  control  after  the  accident  which  did 
not  exist  before ;  also  an  Inability  to  give  in- 
telUgrnt,  successful,  and  consecutive  atten- 
tion to  his  business,  which  he  had  never  ex- 
perienced prior  to  the  accident  While  some 
question  arose  as  to  whether  this  condition 
would  be  permanent,  there  was  evidence 
tending  to  show  that  the  respondent  might 
not  fully  recover.  If  any  decrease  in  the  re- 
spondent's mental  vigor  and  ability,  impair- 
ing his  capacity  to  earn  money,  was  caused 
by  his  injuries.  It  was  certainly  proper  for 
the  jury  to  consider  such  condition  In  estimat- 
ing the  damages  to  be  awarded.  There  was 
evidence  tending  to  show  a  decrease  in  his 
earning  capacity  by  reason  of  the  lack  of  his 
former  mental  vigor.  Without  entering  Into 
a  detailed  statement  of  such  evidence,  we 
think  it  sufficient  to  warrant  the  giving  of 
this  instruction,  which,  upon  the  facts  shown, 
was  not  erroneous. 

There  being  no  prejudicial  error  in  the 
record,  the  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  and  IIAD- 
LBY,  JJ.,  concur.  ,, 

ROOT.  .T.  (dissenting).  A  careful  consitlcration 
of  the  record  convinces  me  that  the  verdict  la 
this  case  was  excessive.  I  do  not  think  the 
evidence  jn<)tifle8  an^  judgment  greater  than 
$4,.")(K).  I  tlierefore  dissent  from  the  conclusion 
announced  by  the  majority  of  the  court. 


SPRING  HILL  IRB.  CO.  v.  LAKE  IRR.  CO. 
ct  ai. 

(Supreme  Court  of  Washington.     March  20, 
lOtXl.) 

1.  .liDOMENT  — Bab  of  Causes— Identity  of 

ISSIIE-S. 

The  complaint  in  a  former  case  alleged 
that  plaintiffs  therein  were  the  owners  in  fee 
simple  and  in  possession  of  the  first  right  to 
divert  the  waters  of  a  certain  creek,  to  the  ex- 
tent of  a  certain  amount  of  water;  that  defend- 
ants claimed  some  interest  or  title  to  said  water 
riglits  adverse  to  plaiatiHs.  The  prayer  asked 
that  defendants  should  set  up  their  claims  in 
and  to  the  premiKcs,  and  that  such  claim  should 
be  deel.ired  without  foundation  and  clouds  on 
plninti£Fs'  title.  Held  tliat,  if  defendants  in  that 
action  desired  to  litigate  the  question  of  a  pre- 
scriptive right,  it  should  have  done  so,  and  the 
judgment  therein  for  plaiiitiiTs  was  a  bar  to  a 
subsequent  action  by  defendants  to  establish 
such  right. 

2.  Same. 

On  a  plea  by  defendant  of  former  adjiulica- 
tion,  plaintiff  cannot  insist  that  the  order  of 
tile  iipi)ellate  court  in  the  former  action,  remand- 
ing it  to  the  lower  court,  prevented  him  from 
raising  certain  issues  which  it  was  his  duty  to 
interpose  in  the  action. 

3.  Di.sMissAL— Sustaining  Demubreb. 

Whore  an  answer  set  up  a  former  judgment 
sufficient  to  bar  the  action,  and  a  demurrer  to 
the  reply  was  sustained,  there  were  no  issues 
remaining  whicli  called  for  evidence,  and  it  was 
proper  to  dismiss  the  action. 

[Ed.    Note. — For  cases   in    point,   see   vol.   7, 
Cent.  Dig.  Dismissal  and  Nonsuit,  §g  131-139.] 


Aiipeal  from  Superior  Court,  Chelan  Coan- 
ty;  R.  S.  Stelner,  Judge 

Action  by  the  Spring  HlII  Irrigation  Com- 
pany against  the  Lake  Irrigation  Comi>any 
and  others.  From  a  judgment  dismissing 
the  action,  plaintiff  apiieals.    Affirmed. 

C.  Victor  Martin,  for  appellant.  W.  O. 
Parr,  for  respondents  Harlln.  Sanders,  and 
Moouey-    Kirk  Whlted,  for  other  re.six>ndent8. 

HADLEY,  J.  In  this  action  the  plaintiff 
claims  to  be  the  owner  of  the  right  to  use  nil 
the  water  flowing  In  the  two  northwest  branch- 
es of  Stemilt  creek,  a  perennial  stream  sit- 
uated in  Chelan  county,  this  state.  The 
right  Is  alleged  to  have  l>een  prescriptively 
acquired,  and  the  complaint  states  that  the 
plaintiff  and  Its  grantors  have  diverted,  ap- 
propriated, and  used  the  water  contiuuousl- 
uninterruptedly,  and  adversely,  claiming  u. 
be  the  absolute  owners  of  such  right  for 
more  than  10  }'ears.  It  Is  alleged  that  the 
defendants  claim  a  right  to  interfere  with 
plalntlfTs  use  of  said  water,  and  that  since 
the  year  1902,  they  have  interfered  therewith. 
The  complaint  asks  that  plaintiff  shall  bo 
adjudged  to  be  the  owner  of  the  right  to  di- 
vert and  use  the  water ;  that  the  defendants 
shall  be  adjudged  to  have  no  rights  or  beuc- 
flclal  Interest  therein,  and  that  they  shall  be 
perpetuall.v  enjoined  from  in  any  way  inter- 
fering with  plalntlfTs  use  of  all  of  said  wa- 
ter. Separate  answers  were  filed  by  defend- 
ants, denying  generally  the  material  allega- 
tions of  the  complaint,  and  pleading  afflrina- 
tively  as  a  bar  a  former  adjudication  of  the 
same  ui.itters  which  plaintiff  seeks  to  have 
adjudicated  in  this  action.  The  former  ac- 
tion Bet  up  in  the  answers  Is  Miller  v.  Lake 
Irrigation  Company,  which  was  twice  In  this 
court,  and  is  reported  In  27  Wash.  447,  C7 
Pac.  006,  and  In  33  Wash.  132,  74  Pac.  01. 
The  record  of  the  former  action  Is  properlj- 
set  up,  and  shows  that  the  parties  to  this  ac- 
tion or  their  predecessors  in  Interest  were 
parties  to  the  former  one;  that  the  former  ac- 
tion was  brought  for  the  purpose  of  determin- 
ing the  prior  rights  between  the  i)arties  as  to 
the  waters  of  Stemilt  creek,  and  that  issues 
were  joiued  and  the  rights  of  the  parties  ad- 
judicated and  determined  iu  that  action. 
The  plaintiff  replied  to  the  answers  and  ad- 
mitted the  former  action,  but  alleged  that  the 
only  aiUudlcatlon  iu  that  action  was  with 
reference  to  priorities  of  appropriation,  and 
that  the  Issues  In  the  present  case  are  not 
the  same  as  those  in  the  former  case.  The 
defendants  demurred  to  the  reply  and,  among 
other  grounds  set  forth  In  the  demurrers.  It 
was  stated  that  the  reply  showed  affirma- 
tively that  the  plaintiff's  rights  in  said  waters 
were  fully  determined  In  the  former  action. 
The  demurrers  were  sustained,  and  the  plain- 
tiff having  refused  to  plead  further,  judgment 
was  entered  dismissing  the  action.  Tlie  plain- 
tiff has  appealed. 

Respondents  have  intcri'Oiicd  several  uo 
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tions,  but  as  most  of  them  pertain  to  the 
arraugeinent  o(  the  record  and  appellant's 
brief,  and  relate  chiefly  to  the  convenience 
of  this  court,  we  have  decided  to  pass  them 
without  criticism  of  the  record  and  without 
discussion.  The  point  raised  by  one  motion, 
that  the  record  shows  no  service  of  the 
appeal  notice,  has  been  met  by  a  supplemen- 
tal record  brought  up  by  appellant,  which 
shows  such  service.  The  motions  are  there- 
fore denied. 

It  is  ni-gued  by  appellant  that  the  Issues 
In  the  former  action  related  solely  to  priori- 
ties arising  out  of  appropriation,  whereas  It 
Is  urged  that  the  complaint  in  the  case  at  bar 
tenders  an  entirely  different  and  distinct 
Issue,  relating  exclusively  to  rights  acquired 
by  prescription  or  adverse  user.  It  la  conced- 
ed that  appellant  might  have  raised  the 
issue  as  to  Its  prescriptive  rights  In  the  for- 
mer action,  if  it  had  seen  fit  to  do  so;  but  It 
Is  argued  that  it  was  not  required  to  do  so, 
inasmuch  as  It  was  a  defendant  in  that  action 
and  was  only  required  to  meet  the  Issue  of 
prior  appropriation,  which  It  is  contended 
was  the  only  one  tendered  by  the  complaint. 
The  doctrine  is  invoked  that  not  all  things 
which  might  have  been  adjudicated  in  a 
former  action  shall  necessarily  be  held  to 
bave  been  adjudicated,  but  only  such  as  were 
In  fact  adjudicated.  As  a  rule  of  general 
application  the  courts,  without  doubt,  are 
lately  inclined  to  adopt  the  above  by  way 
of  modlflcntion  of  the  rule  which  more  gener- 
ally obtained  formerly,  that  what  might 
have  been  adjudicated  should  be  held  to 
have  been  determined  in  a  former  action. 
While  the  former  rule  has  been  much  relax- 
ed as  one  of  general  application,  yet.  In  con- 
sidering the  effect  of  a  former  cane  upon 
subsequent  litigation  between  the  same  par- 
ties, the  i)eculiar  nature  of  such  ease,  the 
subject-matter  thereof,  and  the  manner  by 
which  the  complaint  challenged  the  defendant 
to  Join  Issue,  should  In  each  instance  be 
examined.  In  the  former  case,  which  Is 
pleaded  here  as  a  bar,  the  complaint  simply 
alleged  that  the  plaintiffs  in  that  action 
were  the  owners  In  fee  simple  and  In  posses- 
sion of  the  first  right  to  divert  the  waters, 
of  said  creek,  to  the  extent  of  400  Inches, 
miner's  measure,  under  a  six-inch  pressure; 
that  the  defendants  claimed  some  Interest 
in.  and  title  to,  said  water  rights  adverse 
to  the  p^ilntiffs,  which  claims  were  without 
right  and  constituted  a  cloud  upon  plain- 
tiffs' title.  The  action  was  essentially  one 
to  quiet  title,  and  whether  It  can  be  said  to 
have  related  to  real  estate  or  not.  It  a  least 
partook  of  all  the  characteristics  of  an  ac- 
tion to  quiet  title  to  real  estate,  and  we  think 
was  governed  by  the  rules  applicable  to  such 
case.  The  prayer  of  the  complaint  asked 
that  the  defendants  in  the  action,  of  whom 
this  appellant  w^as  one,  should  set  up  their 
claims  In  and  to  the  premises,  if  any  they 
had,  and  that  upon  a  hearing  thereof  such 
claims    should   be   declared   to   be    without 


foundation  and  clouds  upon  plaintiffs'  title. 
The  complaint  was  not  upon  Its  face  based 
alone  upon  prior  appropriation,  but  It  mere 
ly  alleged  ownership  In  fee  simple  and  posses- 
sion of  the  first  right  to  divert  water.  In 
other  words,  it  alleged  a  good  title  to  water 
rights,  and  it  challenged  the  defendants  to 
set  up  any  claims  they  had  against  such  rights. 
In  actions  to  quiet  title  to  real  estate,  where 
such  genera]  allegations  of  ownership  are 
made.  It  is  undoubtedly  the  duty  of  a  defend- 
ant to  set  up  any  claim  he  may  have  of 
either  a  legal  or  equitable  nature,  and  we 
think  by  analogy  at  least  that,  If  appellant 
desired  to  litigate  the  question  of  a  prescrip- 
tive right  to  these  waters,  it  should  have 
done  so  In  the  former  action,  and  that  it 
should  now  be  estopped  to  raise  It.  Such 
peculiar  dnnimstanoes,  we  think,  particu- 
larly call  for  the  application  of  the  principles 
of  estoppel.  As  respondents'  counsel  perti- 
nently suggest,  If  appellant  may  now  try 
this  action  on  the  theory  of  title  by  prescrip- 
tion, and  If  It  should  be  defeated,  what 
shall  prevent  It  from  again  introducing  fu- 
ture litigation,  claiming  title  from  some 
other  source,  all  of  which  may  have  existed 
at  the  time  of  the  former  octlon?  Such  can- 
not be  the  policy  of  the  law,  but  the  policy 
rather  is  that  such  conflicting  claims  shall 
be  raised  when  one  Is  challenged  to  raise 
them  so  that  titles  may  be  at  rest  and  bave 
stability  and  value. 

Upon  appellant's  own  theory,  we  are  unable 
to  see  how  It  can  expect  relief  under  the 
issues  as  they  stand.  In  the  former  action 
It  dated  Its  claim  of  title  from  the  year  1885, 
and  In  this  action  It  claims  that  its  prescrip- 
tive right  was  Initiated  at  that  time.  The 
record  of  the  former  case  shows  that  the 
rights  which  were  adjudicated  to  respondents 
in  that  action,  and  which  were  based  upon 
appropriation,  had  their  inception  long  with- 
in the  period  following  the  year  1885  neces- 
sary for  appellant's  prescriptive  rights  to 
have  matured.  The  adjudication  in  the  for- 
mer case,  therefore,  shows  that  appellant 
could  not  have  been  in  the  continuous,  im- 
Interruptcd,  and  adverse  possession  of  the 
water  rights  claimed  by  respondents  for  a 
sufiicient  time  to  have  acquired  them  by 
prescription.  Respondents  are  claiming  no 
rights  here  except  what  were  awarded  to 
them  in  the  former  case.  They  expressly 
disclaim  any  further  claim  to  the  waters  of 
said  stream.  The  essential  question  raised 
by  the  complaint  In  this  action  was  there- 
fore necessarily  adjudicated  hi  the  former 
one.  That  decree  was  necessarily  based 
upon  the  establishment  of  facts  whU'h  nega- 
tive those  alleged  in  the  complaint  now  before- 
us,  as  to  continuous  and  uninterrupted  i>o8- 
sesslon  and  user  by  appellant.  Such  unin- 
terrupted, continuous,  adverse  possession 
and  user  could  not  have  existed  as  to  the 
volume  of  water  that  was  awarded  to  these 
respondents,  In  the  face  of  the  adjudication 
that  the  latter  were  using  and  appropriat- 
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Ing  It  at  the  same  time.  No  prescriptive 
right  could  have  matured  In  behalf  of  appel- 
lant under  the  facts  involved  and  found  in 
the  former  case. 

Appellant  argues  that,  when  the  former 
case  was  first  here  on  appeal,  it  was  sent 
back  with  instructions  to  the  trial  court  to 
merely  determine  priorities  of  appropriation. 
"While  an  expression  in  the  (pinion  would  so 
Indicate,  yet  the  order  remanding  the  case 
stated  that  the  court  should  "determine  the 
priority  of  rights  of  the  respective  claimants.'* 
If  appellant  believed  It  was  by  that  deci- 
sion prevented  from  raising  the  question  of 
Its  prescriptive  right,  it  should  have  called 
our  attention  to  It  on  petition  for  rehearing, 
or  It  should  have  applied  to  the  trial  court 
for  leave  to  introduce  that  defense.  This 
court  placed  no  restrictions  upon  the  trial 
coittt  In  the  exercise  of  Its  discretion  to  per- 
mit the  introduction  of  what  it  should  deem 
to  be  proper  issues  not  already  in  the  case. 
The  case  was  determined  here  upon  the  is- 
sues as  they  were  brought  here  on  that  ap- 
peal. It  was  plainly  appellant's  duty  to 
have  interposed  the  defense  when  it  first 
appeared  In  the  action,  but  upon  the  return 
of  the  cause  to  the  superior  court,  that  tribu- 
nal upon  proper  showing  was  not  prevented 
by  this  court  from  exercising  Its  discretion 
to  consider  and  grant  an  application  to 
amend  the  answer. 

Appellant  further  contends  that,  even 
with  the  demurrer  to  the  reply  sustained, 
there  were  issues  remaining  which  called  for 
evidence,  and  that  it  was  error  to  dismiss 
the  action.  We  thiiilc  not.  The  ruling  upon 
the  demurrer  effectively  disposed  of  the  case. 
The  reply  admitted  tiie  former  record  and, 
as  we  have  seen,  that  is  sufficient  to  bar 
relief  in  this  action. 

The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  DUX- 
BAR,  CROW,  and  ROOT,  JJ.,  concur. 


ORRIRN  Pt  nl.  v.  ALLEN  et  ui. 

(Supreme  Court  of  Wnsliington.    March  20, 
190(i.) 

1.  .Tl'nOMF.ST    —     COSCLUSIVESESS  —  MATTERS 
NOT   IN    ISST'E. 

In  an  action  to  set  aside  a  deed,  a  finding 
nK  to  tlm  nuiount  rcmninin^  due  on  a  certain 
prior  judgment  was  not  witliin  the  issues,  ond 
WHS  not  an  nfljudioation,  so  as  to  render  parol 
evidence  of  tlie  amount  due  inadmissible  in  a 
sulwequent  action  wherein  the  amount  due  on 
the  juUinnent  was  an  issue. 

fEd.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment.  §5  12(53  -12(W.] 

2.  Same— Construction  of  Judoment— Su.b- 
.tect-Mattek. 

A  decree   merely  describing  a  prior  judg- 
ment for  the  sole  i)uriK)8e  of  identification  and 
stating   the  amount   thereof   in    the   description 
is  not  an  adjudication  as  to  the  amount  due. 
:*.  ExErrxiox— S.vtisfaction   of  Judcme.nt— 

KFFEtT. 

Where  the  proce<>ds  of  a  sale  of  property 
on    execution    and    uncredited    ca.sh    payments 


made  in  satisfaction  thereof  bad  full^  satisfied 
the  judgment  at  the  time  a  second  alias  execu- 
tion was  issued  to  sell  the  same  property  for  the 
amount  of  the  nncredited  payments,  no  title 
could  be  acquired  by  the  purported  execution 
creditor  by  purchase  at  the  sheriff's  sale  made 
by  virtue  of  the  second  alias  execution. 

Ai>peal  from  Superior  Court,  Kiug  County ; 
W.  R.  Bell,  Judge. 

Action  by  Mary  O'Brien,  as  executrix  of 
James  Mauogue,  deceased,  and  others,  against 
John  H.  Allen  and  wife.  From  a  Judgment 
tn  favor  of  plaintiffs,  defendants  api)caL  Af- 
firmed. 

Jay  0.  AllNi,  for  appellants.  G.  M.  Emory, 
for  respondents. 

CROW,  J.  On  January  8,  1805,  John  H. 
Allen,  appellant  herein,  recovered  a  personal 
Judgment  In  the  superior  court  of  Kiug  coun- 
ty In  cause  No.  19,171,  against  Joseph  Mc-Cabe 
and  Terence  O'Brien,  for  f  1,20'J,  debt,  1120.20, 
attorney's  fee,  and  $23.80,  costs.  On  January 
7,  1895,  Terence  O'Brien,  and  Ellen  O'Brien, 
his  wife,  had  conveyed  to  one  James  Man- 
ogue  certain  real  estate  in  King  count}',  in- 
cluding the  real  estate  In  dispute  In  this 
action.  Thereafter  said  Allen,  having  Issued 
an  execution  on  his  Judgment  which  was  re- 
turned unsatisfied,  commenced  an  action.  No. 
19,517,  in  the  superior  court  of  King  county, 
to  set  aside  said  deed  as  having  been  made 
to  hinder  and  delay  the  collection  of  his  Judg- 
ment. On  October  10,  1895,  findings  of  fact 
were  made  in  said  cause,  upon  which  a  de- 
cree was  entered,  adjudging  said  deed  to  be 
void  as  to  said  John  II.  Allen,  and  subjecting 
the  property  therein  described  to  the  lien  of 
his  Judgment,  which  is  described  by  the  de- 
cree in  the  following  language:  "That  cer- 
tain judgment  heretofore  on  the  8th  day  of 
January,  1805,  rendered  in  the  above  court 
in  favor  of  tlie  plaintiff,  John  II.  Allen, 
against  the  defendant,  Terence  O'Brien,  and 
one  Joseph  McCabe,  for  the  sum  of  $1,327.20, 
together  with  the  costs  of  said  action  taxed 
nt  $23.80.  No  otiier  language  is  used  in  said 
decree  to  describe  said  judgment  or  to  ad- 
judicate the  amount  remaining  due  thereon. 
Defendants  O'Brien  and  wife  and  James 
Mauogue,  claiming  said  origiual  Judgment 
was  for  a  debt  on  which  McCube  was  prin-. 
cipal  and  O'Brien  surety,  afterwards  filed 
a  petition  in  said  cause  No.  19,517,  to  modify 
the  findings  and  decree  therein,  for  the  pur- 
po.se  of  showing  tlint  the  real  estate  conveyed 
to  Manogue  was  the  community  proi)erty 
of  O'Brien  and  wife,  and  not  subject  to  the 
lieu  of  said  judgment.  By  this  petition, 
which  was  denied,  no  (piestion  was  raised  as 
to  the  amount  remaining  due  on  said  Judg- 
ment. Afterwards  .Tohu  H.  Alien  issueid  an 
alias  exct'ution  in  cause  No.  19,171,  aud  levied 
upon  the  real  estate  which  had  been  sub- 
jected to  his  lion.  .\ll  of  said  real  eslute  was 
sold  on  Januarj-  10,  ISOO.  to  said  John  II. 
Allen  for  the  total  sum  of  .$1.310 ;  the  tra<t8 
involved  in  this  suit  selling  ."separately  for 
$110.    The  entries  on  the  execution  doclvct 
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show  fbat  after  crediting  Btitd  |1,310,  pro- 
ceeds of  this  sale,  there  reninined  on  January 
10,  189G,  an  unsatisfied  deficiency  Judgment 
for  $123.25,  and  no  other  payments  appear  on 
the  execution  doclcet.  In  January,  1897, 
James  Manogae  redeemed  from  said  sheriff's 
sale  the  land  in  dispute  herein,  altliongh  John 
H.  Allen  denied  his  right  to  redeem  and  made 
a  futile  attempt  to  prevent  the  same  by  ap- 
plying for  a  writ  of  mandate  to  compel  the 
sheriff  to  execute  and  deliver  a  deed  to  him. 
The  red^nption  money  was  received  and  ap- 
propriated by  Allen,  who  afterwards  procured 
a  second  alios  execution  to  be  Issued  on  the  de- 
ficiency judgment  shown  on  the  execution  doc- 
ket, and  caused  the  sheriff  to  again  sell  the  land 
which  Manogue  had  redeemed.  At  this  sec- 
ond sale  Allen  again  purchased  said  real 
estate  for  the  exact  amount  necessary  to  sat- 
isfy the  second  alias  execution,  and  now 
claims  title. 

It  la  here  claimed  by  respondents  that  early 
In  May,  1895,  O'Brien  and  McCabe  paid  to 
Allen  on  said  judgment  the  siuu  of  $300, 
which  be  neither  credited  nor  caused  to  be 
entered  upon  the  execution  docket.  Said  pay- 
moit,  if  made^  was  more  than  sufficient  to 
have  satisfied  the  deficiency  judgment  long 
before  the  second  alias  execution  was  issued. 
James  Manogue  died  testate  on  January  14, 
1897,  leaving  the  respondents  Francis  Henry 
Manogue,  Mary  Manogne,  and  Eva  Marie 
Manogue,  bis  minor  children,  as  his  only  heirs 
at  law  and  legatees.  Respondent  Mary 
O'Brien  was  shortly  thereafter  appointed 
executrix  of  his  last  will  and  testament,  and 
later  was  appointed  guardian  of  his  minor 
heirs.  On  April  11, 1898,  the  respondents  Mary 
O'Brien,  as  executrix  of  the  last  will  and 
testament  of  James  Manogue.  deceased,  and 
Francis  Henry  Manogue,  Mary  Manogue,  and 
Eva  Marie  Manogue,  by  their  guardian,  Mary 
O'Brien,  Instituted  this  action  to  quiet  the 
title  of  the  estate  of  James  Manogue  to  the 
real  estate  which  had  been  sold  under  said 
second  alias  execution.  Respondents  alleged 
that,  after  the  entry  of  said  original  judg- 
ment In  cause  No.  19,171,  a  payment  of  $200 
was  made  on  January  23,  1895,  and  a  further 
payment  of  $100  on  May  23,  1895,  by  said 
McCabe  and  O'Brien  to  said  John  H.  Allen, 
which  said  Allen  had  received  but  neglected 
to  have  credited  on  the  execution  docket ;  that 
said  first  sheriff's  sale  was  made  January 
10, 1896 ;  that  by  such  sale  and  the  cash  pay- 
ments of  $300,  said  Judgment  was  more  than 
fully  satisfied:  tliat  after  said  Manogue  had 
redeemed  from  said  first  sale,  the  said  Allen 
caused  said  second  alias  execution  to  issue 
upon  an  apparent  deficiency  Judgment  shown 
by  the  execution  docket,  under  which  he 
again  purchased  said  land,  and  now  claims 
title ;  and  that  at  the  time  of  the  commence- 
ment of  this  action  said  land  was  In  the  actu- 
al possession  of  no  person  whomsoever.  Re- 
spondents  prayed  that  their  title  might  be 
quieted,  and  asked  for  other  relief. 

On  May  23,  1900,  and  before  any  answer 


was  filed,  a  written  stipulation  was  entered 
into  between  respondents  and  appellants  here- 
in, which,  in  substance,  provided  that  this 
cause  was  compromised  and  settled  upon  con- 
dition that  the  appellants  John  H.  Allen  and 
Lucy  A.  Allen,  his  wife,  should  pay  the  re- 
spondents $400  in  three  months,  $400  in  six 
months  and  $400  in  nine  months;  said  sums 
to  be  evidenced  by  their  promissory  notes; 
that  this  cause  should  be  stricken  from  the 
trial  calendar,  and  in  case  said  promissory 
notes  were  severally  paid  at  maturity,  the 
appellants  should  be  entitled  to  a  decree  of 
dismissal  without  costs  to  either  party;  but 
In  event  of  nonpayment  of  any  of  said  notes, 
respondents  might  proceed  with  said  cause 
as  though  the  stipulation  had  never  been 
made ;  that  any  admissions  made  iu  said  stip- 
ulation or  which  might  be  inferred  thereby 
should  not  be  used  upon  any  trial  of  thig 
cause  against  either  party.  Only  one  of  said 
notes  was  paid.  Thereafter,  on  April  4,  1904, 
no  further  payments  being  made,  respondents 
noted  this  cause  for  further  proceedings,  and 
appellants  thereupon  answered,  alleging  that 
after  the  entry  of  the  original  judgment  in 
said  cause  No.  19,171,  O'Brien  and  wife  ex- 
ecuted said  deed  to  Manogue ;  that  appellants 
instituted  said  cause  No.  19,517  to  set  the 
same  aside;  that  on  the  trial  thereof  the 
court  found  the  sum  of  $200  had  been  paid 
on  said  original  judgment  after  its  rendition, 
and  further  found  the  amount  due  thereon 
to  be  $1,827.20,  and  $23.80  costs;  that  ther&- 
after  the  court,  by  its  decree  in  said  cause 
No.  19,517,  directed  said  real  estate  to  be 
subjected  to  appellants'  lien  for  said  amount ; 
that  O'Brien  and  wife  and  Manogue  there- 
after filed  their  petition  to  modify  said  judg- 
ment, which  petition  was  denied,  and  that 
the  amount  of  said  judgment  as  found  was 
not  questioned  In  said  petition,  but  had  be- 
come res  adjudicata.  Appellants  also  plead- 
ed the  stipulation  herein  above  mentioned, 
the  delivery  of  three  notes  for  $400  each 
to  respondents,  the  payment  of  one  note  in 
full,  and  alleged  that  respondents  had  neither 
returned  nor  tendered  to  appellants  the  two 
notes  which  were  unpaid  and  in  default,  and 
that  by  reason  thereof  they  should  be  estop- 
ped from  proceeding  with  this  action. 

The  trial  court  made  findings  in  favor  of 
respondents,  and  refused  those  requested  by 
appellants.  Prom  findings  made,  it  appeared 
that  on  January  28,  1895,  Terence  O'Brien 
paid  to  said  John  H.  Allen  the  sum  of  $200, 
and  on  May  23,  1895,  the  further  sum  of 
$100  on  account  of  said  Judgment,  neither  of 
which  payments  was  credited  on  the  records 
in  said  cause  No.  19,171.  It  was  also  found 
that,  after  said  redemption  had  been  made  by 
said  Manogue,  and  while  said  John  H.  Allen 
still  retained  said  payments  aggregating  $300, 
and  after  said  Judgment  had  been  fully 
paid,  he  procured  said  second  alias  execution 
to  be  Issued,  and  caused  said  lands  to  l>e  aoid ; 
that  be  purchased  the  same  for  the  sum  of 
$155.05,  and  received  a  certificate  of  sale; 
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and  that  he  has  ever  since  refused  to  recog- 
nize the  rights  of  respondents  as  successors 
In  interest  to  said  James  Manogue.  It  was 
further  found  that,  at  the  time  of  the  com- 
mencement of  this  action,  a  notice  of  its 
pendency  was  flled  In  the  office  of  the  county 
auditor,  and  that  the  lands  in  dispute  were 
then  vacant,  unoccupied,  and  not  in  the  pos- 
session of  any  person.  Final  Judgment  was 
entered  in  favor  of  the  respondents,  quieting 
their  title,  and  this  appeal  has  been  talcen. 

Appellants  first  contend  that  the  court 
erred  in  finding  that  any  cash  payments  bad 
been  made  on  said  judgment,  and  that  by 
reason  thereof  said  Judgment  had  been  fully 
satisfied  before  the  Issuance  of  the  second 
alias  execution.  In  support  of  this  conten- 
tion appellants  rely  upon  their  plea  of  res 
adjudicata.  They  Insist  that  the  findings  of 
fact  and  final  decree  in  said  cause  No. 
19,517,  which  was  brought  to  set  aside  said 
deed,  constituted  a  final  adjudication  to  the 
effect  that  the  sum  then  remaining  due  on 
said  judgment  was  $1,327.20,  and  $23.80  costs, 
and  further  contend  that  no  parol  evidence 
should  have  been  admitted  in  this  collateral 
proceeding  to  contradict  such  adjudication. 
The  original  findings  of  fact  and  decree  flled 
and  entered  in  said  cause  No.  19,517  are  now 
before  us  as  a  part  of  tike  statement  of  facts, 
and  present  a  very  peculiar  appearance.  The 
findings  were  evidently  prepared  and  sub- 
mitted to  the  trial  judge,  Hon.  J.  W.  Langley, 
who  appeared  as  a  witness  for  respondents 
on  the  trial  of  this  action.  One  finding,  No. 
8,  had  been  pr^ared  for  the  purpose  of  show- 
ing that  the  land  was  the  community  prop- 
erty of  Terence  O'Brien  and  wife.  This  find- 
has  lieen  stricken  by  a  heavy  waving  line, 
drawn  through  it  In  ink.  At  the  close  of 
nil  the  findings,  which  are  typewritten,  a  few 
words  written  in  ink  are  added.  Judge  Langley 
testified  that  he  thought  the  waving  Ink 
line  erasing  the  third  finding  had  been  made 
by  liim,  and  testified  that  the  added  words 
and  judge's  signature  were  written  by  hlni 
In  ink.  The  eleventh  finding,  as  originally 
drawn,  reads:  "That  since  the  rendition  of 
paid  judgment  there  was  paid  on  September 
25,  180."),  the  sum  of  $200  thereon."  Lead 
l)eucil  marks  have  been  drawn  through  this 
finding,  striking  it,  but  no  ink  erasure  has 
been  made.  Judge  Langley  testified  that  he 
did  not  think  he  had  made  these  pencil 
erasures,  nor  would  he  state  that  he  had  au- 
thorized them.  The  thirteenth  finding,  as 
originally  drawn,  read:  "There  is  now  due 
upon  said  judgment  the  sitin  of  $ ."  After- 
wards the  blank  was  filled  In  with  ink,  so 
us  to  read:  "$1,327.20.  and  $23.80  costs." 
Judge  Langley  said  this  was  not  In  his  hand- 
writing, and  the  evident* fails  to  show  wliodld 
write  it.  The  final  decree  makes  no  allusion 
to  said  payment  of  $200,  nor,  according  to 
our  construction,  does  It  purport  to  adjudicate 
the  amount  due  uijon  tlie  original  Judgment. 
It  simply  describes  the  judgment  in  the  words 
which  we  have  above  quoted  in  our  stater 


moit  of  this  case.  Terence  O'Brien  and  bla 
attorney  both  testified  that  $300  had  been  paid 
to  appellant  Allen  cm  account  of  the  judgment 
Several  other  witnesses  stated  that  Allen, 
when  a  witness  on  the  trial  of  cause  No. 
19,517,  admitted  $300  had  been  paid  him  In 
cash  upon  this  judgment  In  his  answer 
herein,  he  alleges  the  trial  court  in  cause 
No.  19,517,  found  $200  had  been  paid,  and 
this  is  shown  by  the  finding  which  has  been 
erased  by  pencil.  Although  he  appeared  as 
a  witness  in  bis  own  behalf  on  the  trial  of 
this  action,  be  refrained  from  giving  any 
testimony  whatever  tending  to  show  either 
that  these  payments  had  been  made  or  bad 
not  beai  made.  He  relies  entirely  upon  the 
record  in  said  cause  No.  19,517.  If  there  has 
been  an  adjudication  therein  finding  the 
amount  remaining  due  upon  said  Judgment 
it  is  binding  upon  the  parties  to  this  action. 
We  do  not  think  such  an  adjudication  has 
been  shown,  for  several  reasons :  (1)  It  was 
not  within  the  issues  in  that  action,  which 
was  not  brought  to  determine  the  amount  due, 
but  only  to  set  aside  a  deed;  (2)  although 
the  findings  may  be  somewbat  inconsistent 
we  think,  as  originally  signed  by  the  trial 
Judge,  tbey  found  $200  had  been  paid;  (3) 
the  decree  does  not  purport  to  adjudicate 
the  amount  due,  but  descrit>es  the  original 
judgment,  for  the  evident  and  sole  purpose 
of  identification.  With  the  record  in  this 
condition,  it  was  not  error  for  the  trial  court 
to  admit  parol  evidence  showing  said  pay- 
ments to  have  been  made;  there  being  no 
adjudication  of  that  question.  We  hold  the 
trial  court  was  authorized  to  try  this  issue 
of  fact,  and  that  its  findings  that  the  pay- 
ments were  made  are  fully  warranted  by  the 
evidence.  This  being  true,  the  first  sale 
made  by  the  sherlflt,  together  with  such  cash 
payments,  fully  satisfied  the  judgment,  and 
at  the  time  the  second  alias  execution  was 
issued,  appellant  had  no  judgment  whatever 
ugalnst  O'Brien  and  MeCabe.  Hence  he  ac- 
quired no  title  under  the  second  sherlflTs 
sale.  Freeman  on  Executions  (3d  Ed.)  |  19. 
This  not  being  an  action  to  recover  posses- 
sion of  real  estate,  but  one  to  quiet  title 
only,  resiKjndents  alleged,  and  the  trial  com't 
found,  that,  at  the  time  of  its  commence- 
ment, said  real  estate  was  not  In  the  posses- 
sion of  any  i)erson  whomsoever.  Appellants 
now  contend  that  the  court  erred  in  making 
this  finding;  that  the  evidence  warranted 
a  finding,  which  should  have  been  made, 
that  npiwiiants  themselves  were  In  posses- 
sion; that  the  property  was  not  vacant  or 
unoccupied,  and  hence,  under  the  authority 
of  Povah  V.  Lee,  29  Wash.  108,  69  Pac.  639, 
this  action  should  be  dismiss^ed.  While  there 
is  a  considerable  conflict  of  testimony  upon 
this  Issue,  nevertheless  we  think  the  evi- 
dence before  us  is  amply  sufficient  to  sustain 
the  finding  made  by  the  trial  judge  who 
saw-  and  heard  the  witnesses. 

Appellants  base  a  further  assignment  of 
iirror  upon  the  action  of  the  trial  court  in 
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admitting  ss  evldenee  certain  original  papers 
and  files  In  said  causes  No.  19,171  and  N& 
19JS17.  Appellants  Insist  that  certified  cop- 
ies shonld  bave  been  offered,  as  otherwise 
the  party  not  presenting  such  evidence 
would.  If  compelled  to  appeal,  have  to  as- 
same  the  burden  and  expense  of  snbstltut- 
Ing  certified  copies  to  be  attached  to  a  state- 
ment of  facts.  By  stipulation  snbseqnently 
made,  the  original  files  which  were  offered 
and  admitted  In  evidence  have  been  attached 
to  the  statement  of  facts,  and  transmitted 
to  this  court  Appellants,  therefore,  have 
incurred  no  additional  trouble  or  expense, 
and  it  la  unnecessary  tot  ua  to  pass  upon 
this  contention. 

Appellants  further  contend  that  the  writ- 
ten stlpnlatlon  herein  precludes  the  prose- 
cution of  this  action.  The  stipulation  pro- 
Tided  that.  If  any  of  the  notes  given  by  ap- 
pellants should  not  be  paid  when  due,  re- 
spondents ml^t  proceed  with  the  trial  In 
the  same  manner  as  though  no  stipulation 
bad  been  made.  This  Is  all  respondents  bave 
done.  This  action  was  already  pending 
when  the  stlpnlatlon  was  made.  Hence  the 
return  of  the  notes  could  not  be  a  condition 
precedent  to  Its  commencement.  The  un- 
disputed evidence  shows  respondents  did 
tender  the  unpaid  notes  to  appellants  be- 
fore the  trial  commenced,  which  is  all  that 
conid  be  required  of  them,  especially  as  the 
stlpnlatlon  provided  that  neither  party  should 
make  use  of  any  of  Its  provisions  upon  the 
trial.  There  Is  no  merit  In  this  contention 
now  made  by  appellants. 

We  find  no  prejudicial  error  In  the  rec- 
ord.   The  Judgment  Is  affirmed. 

MOUNT,  a  J.,  and  PULLBRTON,  HAD- 
LET,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  I70> 

8TATB  «r  lel.  BARBER  ASPHALT  PAV- 
ING CO.  V.  CITY  OF  SEATTLE. 

(Supreme  Cotut  of  Washington.    March  20, 
1900.) 

1.  MvmCTPAL    COBPOSATIONS    —     STBCCT    IU- 
PBOVEMEXTB — ASSESSMENT    NOTICE. 

Notice  that  the  araossment  roll  for  the  Im- 
provement of  certain  streets  is  on  file  and  open 
to  inspection,  and  that  persons  interested  shall 
appear  and  make  objections,  after  bearlog 
trhicb.  and  making  such  corrections  as  it  deems 
just,  the  council  will  approve  tlie  roll  and  aisesa 
the  amounts  thereof  against  each  parcel  shown 
lo  the  roll,  is  not  notice  that  the  couocil  may 
amend  the  roll,  Include  other  property  therein, 
and  assess  It. 

2.  SAine. 

An  assessment  for  street  Improvements  is 
void  as  to  such  property  as  is  not  given  notice, 
as  reqnired  by  statute  and  ordinance,  between 
the  filing  of  the  assessment  roll  and  its  con- 
firmation. 

[Ed.  Note. — For  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Ck>rporation8,  {  10S5.] 

8.  Same— Absebsmkrt  Iitvaiio  im  Part. 

An  assessment  for  street  improvemencs 
based  on  benefits,  each  tract  being  assessed  only 
its  proportlonaie  part  of  the  whole,  though  in- 
valid as  to  certain  tracts  because  U  want  of 


notice,  Is  valid  as  to  tracts  iu  to  which  notice 
was  given. 

4.  BAin— Rkassessxekts. 

Where  an  assessment  for  street  improve- 
ments is  invalid  as  to  certain  lots  because  of 
want  of  notice  to  their  owners,  a  reassessment 
may  be  made  as  to  them  under  the  authority 
under  which  the  city  originally   proceeded. 

5.  SaUB— PabTIES    to    ABSE88H£NT    Pboceed- 
INQS — CONTUACTOB. 

The  contractor  for  street  Improvements  to 
be  paid  under  Act  March  14,  1899  (Laws  1899, 
p.  234,  c.  124),  in  bonds  redeemable  out  of  a 
fund  created  by  assessment  is  not  a  party  to  the 
assessment  proceeding  in  the  sense  that  not 
having  made  objection  to  it  while  in  progress 
be  may  not  urge  its  invalidity  when  tendered 
the  bonds. 

6.  Mandamus  to  Compel  New  Assissuent. 

Mandamus  to  a  city  to  compel  it  to  make 
a  new  assessment  of  property  for  a  street  im- 
provement, the  original  assessment  being  void 
for  want  of  notice,  is  the  proper  remedy  of  the 
contractor,  payable  in  bonds  redeemable  out  of  a 
fund  to  be  created  by  the  assessment. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Mandamus  by  the  state,  on  the  relation  ot 
the  Barber  Asphalt  Paving  Company, 
against  the  city  of  Seattle.  From  an  ad- 
verse Judgment,  defendant  appeals.  Reversed. 

Scott  Calhonn,  for  appellant  Peter*  ft 
Powell,  for  respondent 

FULLERTON,  J.  The  city  of  Seattle,  act- 
ing under  its  powers  as  a  city  of  the  first 
class,  caused  one  of  its  principal  streets 
(Howard  avenue),  together  with  certain  con- 
necting streets,  to  be  graded,  paved  with 
asphalt  and  otherwise  improved;  declaring, 
in  the  preliminary  resolution,  that  It  was  Its 
Intention  to  assess  the  costs  thereof  to  the 
property  specially  benefited  by  the  improve- 
ment The  plan  adopted  was  that  prescribed 
by  the  act  of  March  14,  1899  (Laws  1899,  p. 
234,  c.  124),  which  provides  that  bonds  may 
be  Issued  to  pay  the  coat  of  a  street  Improve- 
ment redeemable  out  of  a  fund  created  by  a 
special  assessment  on  the  property  benefited 
payable  in  Installments  running  over  a  period 
not  exceeding  10  years.  The  contract  for 
doing  the  work  was  let  to  the  relator,  who 
agreed  to  take  bonds  In  payment  of  the  con- 
tract price  to  the  amount  of  any  balance  that 
might  remain  due  after  the  owners  of  the 
property  assessed,  who  might  desire  to  do 
so,  had  redeemed  their  property  from  the 
Hen  of  the  assessment  Thereafter,  the  work 
was  completed  to  the  satisfaction  of  the  city ; 
whereupon  it  made  an  assessment  upon  the 
property  benefited,  gave  an  opportunity  to  the 
property  ovmer  to  redeem,  and,  after  the 
time  for  redemption  had  expired,  Issued 
bonds  to  an  amount  equal  to  the  difference 
between  the  contract  price  and  the  amounts 
paid  in  by  the  redemptloners.  These  bonds 
the  city  tendered  to  the  relator,  who  refused 
to  accept  them,  contending  that  the  assess- 
ment out  of  which  they  were  to  be  paid  was 
made  without  notice  to  certain  of  the  prop- 
erty owners,  and  was  for  that  reasons  il- 
legal and  void.    The  relaV>r  thereupon  re- 
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quested  that  the  city  make  a  new  assessmeut 
of  the  property  benefited,  which  the  city  re- 
fused to  do.  It  then  applied  to  the  superior 
court  of  King  county  for  a  writ  of  mandate 
compelling  the  assessment  to  be  made.  Aft- 
er a  hearing  this  application  was  granted 
and  a  peremptory  writ  Issued.  From  the 
order  directing  the  writ  to  issue  the  city 
prosecutes  this  appeal. 

I  The  assessment  roll,  as  prepared  and  filed 
by  the  board  of  public  works,  was  made  to 
include  property  back  from  the  marginal  lines 
of  the  improved  streets  for  a  distance  of  120 
feet  only.  On  the  filing  of  this  roll,  the  fol- 
lowing notice  was  given:  "Notice  of  Assess- 
ment Roll.  Notice  is  hereby  given  that  the 
assessment  roll  of  local  Improvement  district 
No.  902,  for  the  improvement  of  Harvard 
avenue  and  Harvard  Avenue  North,  from 
Kast  Roy  street  to  Broadway ;  Boylston  Av- 
enue North  from  East  Roy  street  to  East 
John  street;  Boylston  avenue  from  East 
Denny  AVay  to  East  Union  street;  Belmont 
Avenue  North  from  East  Roy  street  to  East 
Donny  Way;  East  Mercer  street,  East  Re- 
publican street,  East  Harrison  street.  East 
Thomas  street,  East  John  street,  East  Denny 
Way,  all  from  the  west  line  of  Belmont  Ave- 
nue North  to  the  west  line  of  North  Broad- 
way; East  Howell  street.  Ea.st  Olive  street. 
East  Pine  street  and  East  Pike  street  all 
from  the  west  line  of  Bo.vlston  avenue  to 
the  west  line  of  Broadway ;  East  Union  street 
from  the  east  line  of  Bellevup  avenue  to  tlie 
west  line  of  Broadway;  Sene<'a  street  and 
Spring  street  from  the  east  line  of  Boylston 
avenue  to  Harvard  avenue — all  In  the  city  of 
Seattle,  by  paving  the  same  with  asphalt,  etc.. 
under  ordinance  No.  10.710,  has  been  reported 
by  the  l)oaiil  of  public  works  to  the  city  coun- 
rll  of  the  city  of  Seattle,  and  Is  now  on  file 
in  the  office  of  the  city  comptroller,  and  ex 
ofBcIo  city  clerk,  and  that  the  same  is  now 
open  for  public  inspection  at  said  office  and 
will  remain  open  for  inspection  iintli  Mon- 
day, the  22d  day  of  August,  1904.  at  .5  o'clock 
p.  m.,  and  all  persons  interestetl  are  hereby 
requested  to  appear  before  the  city  council 
at  a  session  thereof  to  be  held  In  the  council 
chamber  in  the  city  hall  on  said  22d  day  of 
AuRUst,  1904.  at  8  o'clock  p.  m..  and  make 
objections  tlureto.  At  said  time  so  flxe<l.  the 
city  counfil  will  consider  any  and  all  objec- 
tions made,  and  will  make  such  corrections  In 
said  roll  as  it  deems  just,  and  will  then,  by 
ordinance  approve  such  roll  and  levy  and 
assess  the  amounts  thereof  against  each  par- 
cel and  lot  of  land  and  part  thereof  shown 
In  said  roll,  and  declare  the  same  a  first  lien 
tliennm.  Said  matter  ma.v  lie  adjourned  to 
a  later  date  if  so  ordered,  by  the  cit.v  eoun- 
<'I1.  John  RIplInger,  City  Comptroller  and 
Ex  Officio  City  Clerk."  At  the  hearing  held 
l)ursuant  to  the  notice  the  cIt.v  council,  with- 
out any  further  notice,  amended  the  roll  so 
as  to  make  It  Include  all  property  back  from 
the  Improved  sti*eets  for  a  distance  of  180 
fet't,  and  passed  an  ordinance  levying  an  as- 


sessment upon  the  property  included  withlu 
the  roll  as  so  amended.  It  is  the  relator's 
contention  that  the  property  Included  in  this 
outer  rim  of  60  feet  has  been  assessed  with- 
out notice  to  its  owners,  aud  that  this  fact 
renders  the  whole  assessment  void.  The 
city  disputes  both  the  fact  and  the  conclu- 
sion drawn  from  the  fact  and  these  conflict- 
ing contentious  constitute  the  prlucipal  ques- 
tions to  be  considered. 

As  to  the  fact,  it  seems  to  us  that  there 
can  be  but  little  question  that  this  outer  rim 
was  assessed  without  notice  to  Its  owners. 
The  assessment  roll  as  made  out  and  filed  by 
the  board  of  public  works  did  not  Include 
any  part  of  It,  and  it  was  to  this  roil  that  the 
attention  of  the  owners  was  directed  by  the 
published  notice.  This  notice,  it  will  Ix;  ob- 
served, spe<'lally  recites  that  the  city  will 
assess  the  amount  expended  on  the  Improve- 
ment of  the  street  "against  each  parcel  and 
lot  of  land  shown  in  said  roll,  and  declare  the 
same  a  first  Hen  thereon."  If  this  means 
anything  at  all,  it  means  that  the  property 
Included  within  the  roll  and  that  property 
only  will  be  as.ses8cd  to  create  the  necessary 
fund,  and  that  the  property  holder  need  look 
no  further  than  the  roll  to  ascertain  whether 
bis  property  is  liable  to  assessment.  Any 
property  holder,  owning  property  in  the  vi- 
dnlt.v  of  the  improved  street,  was  entitled  to 
examine  the  roll,  aud,  if  he  did  not  find  his 
proi)erty  described  therein,  to  go  away  with 
the  assurance  that  his  property  was  not  to  be 
assessed.  If  tliis  be  not  the  meaning  of  the 
notice,  then  it  Is  misleading,  and  worthless 
as  notice  because  misleading.  'Whether  the 
omission  to  give  the  notice  renders  the  as- 
sessment void  is  a  more  serious  question.  It 
is  concede<l  that  It  Is  necessary  to  tlie  valid- 
ity of  every  law  prescribing  a  laetbod  for 
imposing  a  special  assessment  upon  real  prop- 
erty that  It  provide  for  notice  to  the  owner 
of  the  property,  and  afford  him  nn  oppor- 
tunity to  be  lieaitl  concerning  the  corre<'t- 
ness  of  the  assessment  at  some  stage  of  the 
proceeding  before  the  assessment  becomes 
absolute  or  his  property  is  taken  to  satisfy 
the  Hen  of  the  siuue.  But  It  Is  said  that  only 
one  notice  is  necessary,  and  tliat  this  notice 
may  be  given  at  any  stage  of  the  protreed- 
Ings ;  and  since  there  can  be  no  foreflosnre  of 
the  assessment  lien  In  this  Instance  without 
a  further  notii-e  to  the  property  holder  the 
requirements  of  the  law  are  satlsilwl.  and 
the  assessment,  though  It  may  be  voidable, 
Is  not  void.  It  Is  lield.  however,  and  it  seems 
to  be  the  general  rule,  that  to  rewler  the 
assessment  valid  even  when  made  luider  a 
constitutional  law  it  Is  essential  that  the  no- 
tice l)e  given  at  tliat  stage  of  the  proeood- 
ings  the  law  directs  that  It  l)e  given,  and  If 
more  than  one  Is  itrovlded  for.  more  than  one 
must  be  given.  Wilson  v.  Seattle.  2  Wash. 
."4.^,  27  Pac.  474 ;  Buckley  v.  Tacoma.  9  Wash. 
2.-<5,  37  Pac.  441 ;  Ilaisch  v.  Seattle.  10  Wash. 
4.3.J,  38  Pac.  1131  :  Stuart  v.  Palmer.  74  N.  Y. 
183,  30  Am.  Rep.  289;  Garvin  t.  Daussmau, 
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114  Ind.  429,  16  X.  E.  82G,  5  Am.  St  Rep. 
637;  Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  Ed.  616 ;  25  Am.  &  Eng.  liic.  Law,  p. 
1215,  and  eases  cited.  This  being  the  rule, 
the  assessment  on  tnis  outer  60  feet  is  void ; 
for  both  the  statute  and  ordinance  under 
which  the  city  proceeded  provide  for  notice 
to  the  property  holder  at  that  stage  of  the 
proceedings  between  the  time  of  the  filing 
of  the  assessment  roll  by  the  board  of  pub- 
lic worlis  and  the  time  of  Its  confirmation 
by  the  city  council. 

As  to  the  property  within  the  120-foot  limit, 
we  think  the  assessment  valid.  The  only  ob- 
jection urged  against  it  is  that  the  assess- 
ment cannot  be  valid  as  to  part  of  the  prop- 
erty and  invalid  as  to  the  remainder;  that 
there  Is  such  an  Interdependent  relation  be- 
tween the  several  parts  that  one  part  can- 
not l)e  void  without  the  whole  being  void. 
We  cannot  think,  however,  that  these  objec- 
tions are  sound.  In  an  assessment  based  up- 
on lienefits.  where  each  individual  tract  is 
assessed  only  Its  proportionate  part  of  the 
whole,  the  owner  of  a  tract  justly  asses-sed 
has  no  valid  ground  of  complaint  because 
his  neighbor  has  been  unjustly  assessed.  If 
he  has  been  taxed  in  a  lawful  manner  for 
his  Just  proportion  originally,  his  assessment 
does  not  become  unlawful  or  unjust  because 
of  the  fact  that  the  assessment  proves  invalid 
as  to  another  tract,  and  he  cannot  be  heard 
to  complain  of  anything  except  unlawful  or 
Tujust  exactions.  Moreover,  the  uncomplain- 
ing owners  of  the  tracts  lawfully  assessed 
have  rights  in  the  matter  that  ought  not  to 
be  thus  ignored.  They  should  not  be  re- 
quired without  just  cause  to  appear  and  con- 
test anew  the  proportional  share  of  the  en- 
tire charge  their  property  should  bear,  nor 
should  their  property  be  subjected  to  the  ad- 
ditional costs  of  a  reassessment  where  the 
original  assessment  Is  just.  These  proceed- 
ings furthermore  while  pending  affect  in- 
juriously the  right  a  person  has  to  deal  with 
his  property,  as  It  renders  It  impossible  for 
him  to  make  as  favorable  contracts  concern- 
ing it  as  he  can  do  when  his  rights  therein 
are  fixed.  He  ought  not  therefore  to  be  sub- 
jected to  the  loss  and  annoyance  of  a  reas- 
sessment unless  the  absolute  necessities  of 
the  case  r«iulre  it. 

It  seems  to  also  that  a  proper  construc- 
tion of  the  statute  requires  the  holding  that 
the  assessment  Is  to  be  declared  void  only  so 
far  as  the  necessities  require.  The  statute 
provides  that  a  property  holder  who  has  had 
notice  and  an  opportunity  to  contest  the 
validity  and  correctness  of  the  aasessmeut.  If 
dissatisfied  with  the  order  made  by  the  city 
<-onn.sel  must  appeal  therefrom  to  the  courts 
within  a  given  time,  or  else  be  forever  barred 
from  questioning  the  regularity,  validity  or 
correctness  of  the  assessment.  It  further 
provides  that  If  an  appeal  from  the  order  is 
taken  and  the  court  finds  the  objection  well 
taken,  it  shall  correct,  modify,  or  annul  the 
assesinment  only  In  so  far  as  it  affects  the 


property  of  the  appellant,  but  that  the  action 
of  the  council  in  confirming  the  assessment 
shall  be  conclusive  in  all  things  upon  all 
parties  not  appealing.  If  this  statute  is  to 
be  given  effect  It  must  necessarily  be  held 
that  an  adjudication  that  the  assessment  Is 
void  as  to  one  tract  does  not  Invalidate  the 
entire  assessment  The  case  of  Young  v. 
Tacoma,  31  Wash.  153,  71  Pac.  742,  and  kind- 
red cases  cited  are  not  contrary  to  the  prin- 
ciple here  announced.  The  court  there  had 
In  review  assessments  made  under  a  statute 
that  did  not  contain  the  provision  cited. 
They  were  cases  also  where  the  assessment 
was  declared  void  for  fundamental  errors 
which  affected  the  entire  assessment,  and 
were  decided  on  a  principle  that  would  pre- 
vent the  enforcement  of  the  assessment 
against  any  of  the  property  Included  within 
the  roll.  Here  the  error  affects  only  a  part 
of  the  property,  and  no  reasons  exist  for  de- 
claring the  assessment  void  for  anything  more 
than  the  affected  part.  We  conclude  there- 
fore that  the  assessment  is  Invalid  as  to  that 
property  included  within  the  so-called  outer 
rim  of  60  feet  but  valid  as  to  all  of  the  re- 
mainder of  the  property. 

These  considerations  determine  the  princi- 
pal questions  suggested  by  the  record,  but 
the  city  Insists  upon  some  minor  questions 
that  must  be  noticed.  It  contends  first  that 
the  city  exhausted  Its  powers  when  it  made 
the  original  assessment,  and  cannot  now 
make  a  reassessment  except  by  virtue  of  the 
act  of  1803 ;  and  under  that  statute  It  can- 
not make  a  reassessment  until  the  first  as- 
sessment has  been  declared  void  by  the  judg- 
ment of  a  court,  and  here  there  has  been  no 
such  judgment  But  the  city  has  power  by 
Its  charter  and  the  general  statutes  and 
ordinances  under  which  It  originally  proceed- 
ed to  make  a  valid  assessment  of  property 
benefited  to  pay  for  a  street  Improvement 
and  this  power  Is  not  exhausted  by  any  Ir- 
regular, voidable,  or  void  attempt  at  Its  exer- 
cise. In  other  words.  Its  power  to  make  a 
valid  assessment  does  not  depend  on  the 
statute  of  1803.  It  has  that  power  from  the 
laws  granting  the  power  to  make  an  assess- 
ment, and  no  number  of  voidable  or  void  at- 
tempts at  Its  exercise  destroys  the  power. 
True,  the  statute  of  1803  is  the  only  one 
operative  In  a  certain  class  of  cases ;  for  ex- 
ample, where  lapse  of  time,  or  fundamental 
defects  In  the  original  law.  prevents  a  valid 
assessment  under  such  original  law,  but  it 
was  not  Intended  to  cut  off,  and  does  no* 
cut  off,  the  right  of  a  city  to  make  a  valid 
assessment  where  no  other  objection  Inter- 
venes save  the  one  that  the  city  has  already 
made  an  invalid  or  voidable  attempt  at  an 
assessment. 

It  is  next  said  that  the  contractor  was  a 
party  in  Interest  In  this  assessment,  and  Inas- 
much as  be  made  no  objection  to  It  while 
It  was  in  progress,  and  took  no  apiteal  from 
the  final  order,  he  is  now  estopped  to  ques- 
tion its  validity.    But  the  contractor  was  not 
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n  party  In  the  sense  that  the  proceedings  In 
any  way  bound  It.  Under  Its  contract  the 
ci^  was  obligated  to  pay  It  In  bonds  payable 
out  of  a  fund  legally  created.  The  creation 
of  that  fund  was  wholly  the  duty  of  the  city. 
If  the  city  did  not  legally  create  the  fund 
the  contractor  was  not  obligated  to  take  the 
I>onds,  and  the  contractor's  first  right  to  ob- 
ject to  the  proceeding  arose  when  the  bonds 
were  tendered  it.  It  could  not  Intervene 
legally  in  the  assessment  i)ro<'eeillng8 ;  the 
most  it  could  do  would  be  to  offer  friendly 
suggestions  which  the  city  could  heed  or  ig- 
nore as  it  chose.  Having  no  legal  right  to 
Intervene  in  the  pro<'eedings.  It  had,  of  course, 
no  legal  right  to  appeal  therefrom,  and  can- 
not be  estopped  because  It  did  not  resort  to 
an  apiwal.  There  is  notliing  in  tlie  case  of 
Potter  V.  Whatcom.  S-i  Wnsli.  207.  fio  I'ac.  107, 
that  Is  contrary  to  this  view.  There  the  per- 
son held  estopped  was  the  owner  of  the  city's 
obligations,  and  the  proce<'ilings  which  he 
aftenvards  sought  to  ignore  ns  not  binding 
upon  him  were  Instigated  for  his  benefit,  not 
In  pursuance  of  any  contract  obligation.  lie 
was  a  party  to  the  proceedings  in  every  sense, 
and,  as  he  did  not  appeal,  was  estopped  to 
afterwards  queRtion  tlioir  validity. 

Lastly,  It  is  said  tliat  mandamus  is  not  the 
proper  remedy;  l)ut  we  tliinli  it  is.  on  the 
principle  that  It  affords  the  only  complete 
and  adequate  reme<ly.  State  ex  rel.  Brown 
V.  McQuade,  3(5  Wash.  ."iTO,  70  I>ac.  207.  and 
the  other  cases  from  this  court  there  cited. 

The  order  appealed  from  is  reversed,  and 
the  cause  remande<l  with  instructions  to 
enter  an  order  directing  the  appellant  to 
reassess  that  part  of  the  assessment  dis- 
trict, outside  of  the  12()-foot  limit,  for  the 
amount  heretofore  apjwrtloned  to  such  part, 
namely,  ?2,222.29.  and  tlie  accrued  interest 
thereon.  Neither  party  will  recover  costs 
on  this  appeal. 

MOUNT.  C.  J.,  and  IIADLET,  CROW,  and 
DUNBAR,  JJ.,  concur. 


LESTER  V.   CITY   OF   SEATTLE  et  al. 

(Supreme  Court  of  Wnshington.    April  12, 
1900.) 

MuNiciPAi,  Corporations— Street  Improve- 
ment—Asses.sment.s—1sjiinction. 

Tlie  judgment  for  jilaintiff  in  a  suit  to  en- 
join collectiou  of  nil  assessaieut  for  a  street 
improvement,  should  not  enjoin  tlie  city  from 
collecting  any  further  amount  on  account  of  the 
imj)rovement ;  the  city  being  entitled  to  mtike  a 
reassessment. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Suit  by  Frances  E.  Lester  against  the  cit.v 
of  Seattle  and  another  to  enjoin  collection  of 
an  assessment  for  a  street  Itniirovenient. 
Judgment  for  phiintiff.  Defendants  appeal. 
Reversed. 

Scott  Calhonn,  for  appellants.  C.  M.  Sill- 
ier and  Byers  &  Bycrs,  for  respondeut 


PER  CURIAM.  The  main  question  argued 
on  this  appeal  was  detertuined  adversely  to 
the  appellants  by  this  court  In  the  case  of 
State  ex  rel.  Barber  Asphalt  Paving  Co.  v. 
City  of  Seattle,  8a  Pac.  11.  The  Judgment 
entered  by  the  trial  court,  however,  not  only 
canceled  the  void  assessment  on  the  respond- 
ent's property  and  enjoined  its  collection,  but 
it  enjoined  the  city  from  "collecting  or  at- 
tempting to  collect  any  further  amount  on  ac- 
count of  said  improvement."  Since  the  city 
has  the  right  to  reassess  the  resitondent's 
profierty  for  Its  due  proportion  of  the  cost 
of  the  improvement  remaining  unprovided  for, 
that  i»art  of  the  Judgment  quotetl  is  plainly 
erroneous,  and  the  city  should  not  lie  em- 
barrassed by  It  in  its  effort  to  make  a  reas- 
sessment. 

Tlie  judgment  Is  reversed,  and  tlie  cause  re- 
manded, witli  instructions  to  modify  the  judg- 
ment In  necordanco  with  this  opinion. 


rnOMAN   V.   ATARS  et   al. 
(Supreme  Court  of  Wasliington.    March  20, 

imio.) 

1.  i'liysicians  and  sfbgeoxs- malpractice 
-Evidence. 

Evidence  in  an  action  for  loss  of  a  foot, 
alleged  to  be  due  to  malpractice,  held  to  sup- 
port a  verdict  for  pInintiS:. 

2.  Same— 1  )AMACiEs— Measure  for   Pebsoxal 
I.N.KRY— Malpractice. 

The  measure  of  dnmagos  for  loss  of  a  foot 
through  mnlpraetice  in  the  care  of  a  broken 
bone  is  not  different  from  what  it  is  where  the 
lo.ss  is  from  the  original  injury  caused  by  neg- 
ligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3ft, 
Cent.  Dig.  Physicians  and  Surgeons,  H  31,  40.] 

3.  Damages— Excessive   Verdict. 

A  verdict  for  $.'>.(KK)  for  loss  of  the  foot  of 
a  man  44  years  old  is  not  manifestly  excessive, 
though  his  earning  capacity  is  only  tlmt  of  a 
common  lalxirei'. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Damages,  I  380.] 

Aiipeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  W.  T.  Warren,  Judge. 

Action  by  Thomas  Froman  against  II.  E. 
Ayara  and  another.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Graves  &  Graves  and  Wright  &  Wright,  for 
appellants.  Meriitt  &  Men-ltt,  for  respond- 
ent. 

IIADLEY.  .1.  This  Is  an  action  to  recover 
damages  for  alleged  malpractice  of  the  de- 
fendant H.  E.  Ayars,  as  a  physician'  and 
surgeon.  His  wife,  as  a  member  of  tiie  mar- 
riage coinniunily.  Is  also  made  a  dereudant. 
It  Is  alleged  that  the  plaintiff,  while  driv- 
ing on  July  7,  liXU,  was  thrown  from  a  ve- 
hicle; that  he  sustained  a  coiii|)ouud  frac- 
ture of  the  bones  of  his  left  leg.  about  two 
inches  above  the  ankle  joint;  that  tiie  ends 
of  the  bones  protruded  tlii*ough  the  flesh 
and  skin;  that  within  a  few  hours  of  the 
accident    the    defendant,    at    plaintiff's    re- 
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qaest,  commenced  to  treat  the  broken  leg 
and  wound  aa  a  physician  and  snrgeon,  for 
blre;  that  In  setting  the  bonea,  the  defend- 
ant did  not  properly  cleanse  and  prepare 
the  wound  made  by  the  protmslon  of  the 
bones,  bnt  left  foreign  substances  in  and 
about  the  wound  which  should  have  been  re- 
moved; tliat  he  caused  the  leg  to  be  placed 
In  a  wooden  box  and  fastened  to  the  sides 
thereof  by  means  of  cord  or  bandages ;  that 
he  placed  a  cord  bandage  around  plalntifTs 
left  foot  Just  back  of  the  toes,  and  drew  the 
cord  down  over  the  end  of  the  box,  where  It 
was  Securely  fastened,  and  that  this  caused 
the  foot  to  be  extended  Into  an  unnatural 
position,  making  the  heel  to  rest  heavily 
upon  the  bottom  of  the  box;  that  soon  after 
plaintiff  suffered  much  pain;  that  the  heel 
became  sore  and  waa  injured,  and  that  the 
leg  was  left  in  that  condition  from  the  7th 
until  the  10th  of  July,  when  it  was  taken 
from  the  box  and  placed  in  a  plaster  of  parts 
cast ;  that  it  remained  in  the  plaster  of  parls 
cast  imtU  July  17tb  when  it  was  removed 
therefrom  and  again  placed  in  the  box  and 
securely  bandaged  and  fastened;  that  by 
means  of  adbesive  plaster  or  cords  attached 
to  the  left  foot  Just  back  of  the  toes  and  ex- 
tending downward  over  the  iron  rods  of  the 
bed.  defendant  caused  a  weight  of  alwut  18 
pounds  to  be  suspended;  that  the  bandages 
and  weight  were  so  adjusted  that  the  foot 
was  drawn  to  an  unnatural  and  improper 
position,  the  toes  being  dawn  and  extended 
far  beyond  the  natural  position,  and  the 
heel  being  drawn  and  held  too  solidly  against 
the  bottom  of  the  box ;  that  the  leg  remained 
in  tliat  position  until  July  18th  with  the 
weight  so  suspended,  during  which  time  plain- 
tiff suffered  great  agony  and  pain,  both  with 
the  wound  of  the  leg  and  by  reason  of  the 
condition  in  which  the  heel  was  held  against 
the  bottom  of  the  box;  that  by  reason  of 

'  defendant's  failure  to  properly  cleanse  and 
preimre  the  wound,  the  same  within  a  few 
days  after  the  injury  became  inflamed,  pus 
formed  therein,  and  the  flesh  in  and  aroimd 
the  wound  began  to  decay;  that  for  the 
same  reason  the  ends  of  the  bonea  became 
deadened  and  began  to  decay,  and  that  this 
condition  bad  so  progressed  that,  on  the  18th 

.  of  July,  the  ends  of  the  bones  both  above 
and  below  the  fracture  extended  to  the  dls 
tance  of  about  one-half  Inch,  and  the  flesh 
had  so  decayed  that  It  was  practically  in 
an  incurable  condition;  that  at  the  time  the 
leg  was  placed  in  the  box  and  the  weight 
attached  thereto,  tlie  defendant  packed  bran 
around  the  leg  In  such  a  manner  that  the 

.bran  was  permitted  to  accumulate  in  and 
about  the  wound ;  that  by  reason  of  defend- 

\  ant's  failure  to  exercise  reasonable  care  and 
diligence  In  the  treatment  of  said  wound  and 
fracture,  and  by  reason  of  his  failure  to 
exercise  his  skill  and  to  apply  his  learning 
to  accomplish,  the  proper  treatment,  the  afore- 
said condition  wa9  produced,  and  that  the 


same  made  necessary  the  amputation  of  the 
leg,  wlilch  waa  effected  on  July  20,  1904, 
at  the  Sacred  Heart  Hoq>ltal  in  Spokane, 
by  Doctors  Setters  and  Thomas.  Issue  waa 
Joined,  and  the  cause  was  tried  before  a  Jury, 
resulting  In  a  verdict  for  the  plaintiff.  Judg- 
ment was  entwed  upon  the  verdict,  and  the 
defendant,  having  been  denied  a  new  trial, 
has  appealed. 

The  first  error  assigned  Is  that  there  waa 
not  Bufflcient  evidence  to  warrant  any  ver- 
dict and  Judgment  against  appellant.  As  Is 
usual  In  such  cases,  there  was  much  conflict 
in  the  testimony  of  the  physicians  and  sur- 
geons who  were  examined  as  expert  wltncas 
es.  Differing  views  were  expressed  as  to 
the  propriety  of  using  the  "fracture  box" 
and  suspended  weight  in  such  a  case.  There 
was  general  concurrence  of  view  as  to  the 
necessity  of  applying  antiseptic  remedies 
and  methods  in  the  treatment  of  the  wound 
from  the  beginning.  But  the  testimony  was 
not  In  accord  as  to  the  correctness  of  the 
remedies  and  methods  applied  In  this  case. 
There  was  testimony  in  support  of  the  more 
material  allegations  of  the  complaint  While 
it  should  not  be  said  that  all  the  averments 
hereinbefore  set  forth  were  sustained  by 
testimony,  yet  the  more  material  ones  were. 
We  think,  without  doubt,  from  the  evidence, 
that  at  the  time  respondent  was  removed  to 
the  hospital  at  Spokane,  the  condition  of  the 
wound  and  bones  was  very  serious.  Wit- 
nesses testified  tliat  the  appellant  said,  even 
at  that  time,  that  the  patient  was  doing 
well.  Dr.  Setters,  however,  testified  that, 
when  the  respondent  came  under  his  treat- 
ment at  the  hospital,  he  found  the  wound 
very  septic,  and  that  it  was  filled  with  pus 
and  bran;  that  the  limb  was  in  a  fracture 
box  filled  with  bran,  and  that  there  was  a 
cloth  across  the  opening  of  the  wound  about 
four  by  six  Inches  in  dimensions;  that  the 
end  of  the  tibia  was  protruding  through  the 
wound,  the  fiesb  of  the  wound  being  dead, 
covered  with  a  necrotic  membrane,  and  very 
foul;  that  amputation  was  then  necessary, 
and  that  the  same  was  accomplished.  Wheth- 
er such  a  result  was  due  to  the  treatment 
administered  by  appellant  and  to  his  neglect 
to  apply  his  learning  and  skill  In  the  premises 
was.  under  the  evidence,  for  the  Jury.  In  view 
of  the  character  of  the  evidence  that  was 
before  the  Jury,  it  is  neither  for  the  trial 
court  nor  for  this  court  to  weigh  It,  and  say 
that  it  does  not  support  a  verdict  for  the 
respondent 

It  is  next  urged  that  the  amount  of  the 
verdict  is  excessive,  and  that  It  Is  manifest 
that  the  Jurors  were  swayed  by  passion  or 
prejudice.  Tbe  amount  is  $S,000.  Appellant's 
counsel  make  an  interesting  argument  to 
the  effect  that  this  case  should  be  distin- 
guished from  one  which  Is  brought  to  re- 
cover for  ordinary'  personal  Injuries  where 
the  Injury  Is  wholly  due  to  the  neglect  of  the 
defendant  In  the  casei    It  is  argued  that  In 
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the  case  at  bar  the  primary  cause  of  the 
result  which  came  to  respondent  was  the 
running  away  of  the  team,  for  which  ap- 
X)e]Iant  was  In  no  way  responsible,  and  that 
the  degree  of  apiieliant's  responsible  rela- 
tion to  the  final  outcome  cannot  lie  as  gi-eat 
as  that  of  one  whose  negligence  laid  the 
first  foundation  for  the  injury.  The  theory 
of  the  case,  however,  Is  that  the  final  out- 
come to  respondent,  by  which  he  was  de- 
prived of  a  foot  for  the  remainder  of  his 
life,  would  not  have  resulted  if  appellant 
bad  properly  applied  his  Icnruing  and  sislil. 
It  is  true,  respondent  would  have  suffered 
pain  and  distress  from  the  original  Injury, 
yet  If  the  bones  had  properly  united  and  the 
wound  had  healed,  tlie  suffering  would  have 
been  but  temporary,  while  as  it  is  he  must  con- 
tinue to  suffer  humiliation.  Inconvenience,  and 
loss  of  earning  power  during  the  remainder  of 
his  life.  If  such  a  result  would  not  have 
occurred  but  for  appellant's  neglect,  we  are 
not  impressed  that  there  is  force  in  the 
logic  of  counsel's  argument.  Appellant  held 
himself  out  as  sufiicleutiy  skilled  and  learn- 
ed to  reasonably  and  properly  treat  resjwnd- 
ent's  Injury,  and  having  imdertaken  to  do 
so  for  a  compensation,  the  duty  was  placed 
upon  him  to  bring  to  bear  upon  such  treat- 
ment the  reasonable  and  ordinary  skill  and 
'care  recognized  by  the  members  of  his  pro- 
fession in  general,  as  proper  and  necessary 
in  such  a  case.  lie  was  neither  required 
to  exercise  the  highest  degree  of  skill  nor  the 
highest  degree  of  care,  but  only  such  as 
are  recognized  as  ordinary  and  reasonable 
by  the  standards  of  his  profession.  The  is- 
sue was  made  before  the  jury  that  he  did 
not  do  this,  and  that  his  failure  in  that  re- 
gard was  the  responsible  cause  of  the  final 
and  serious  result  to  respondent  Respond- 
ent was  44  years  of  age  at  the  time  of  the 
trial,  and  it  was  admitted  that  his  life  ex- 
pectancy at  the  time  of  his  injury  was  26 
years.  He  had  no  settled  occupation,  but 
had  before  been  variously  employedatfarming, 
in  the  livery  business,  andasadriver  of  teams. 
The  value  of  his  earning  power  should  proba- 
bly be  viewed  fromthestandpolntof  acommon 
laborer;  but  viewed  from  that  standpoint, 
we  think  we  should  not  undertake  to  say 
that  the  verdict  was  excessive.  To  pass 
through  26  years  of  life  without  a  foot  is 
a  condition  that  we  may  assume,  no  man, 
however  humble  his  occupation,  would  be 
willing  to  accept  for  $5,000.  There  is  sel- 
dom a  case  of  this  kind,  or  even  one  for  ordi- 
nary personal  injuries,  when  tiiere  does  not 
seem  to  l>e  some  element  of  hardship  either 
way  the  case  may  be  decided ;  but  such  cases 
are  triable  by  a  jury  and,  when  so  tried, 
If  there  is  reasonable  evidence  to  support  the 
verdict,  it  should  not  be  reduced  unless  it  is 
manifestly  too  large  when  all  the  facts  and 
circumstances  are  considered.  We  cannot 
say  that  such  is  true  of  this  one. 
No  errors  are  assigned  upon  the  intro- 


duction of  evidence,  the  instructions  of  the 
court,  or  other  matters  occurring  at  the  trial. 
The  judgment  Is  therefore  affirmed. 

MOUXT,  C.  J.,  and  PULLERTON,  CROW, 
and  DU>fBAR,  JJ.,  concur. 


SEATTLE    WHARF   CO.   ▼.    CALLVERT 

et  al. 

(Supreme  Court  of  WashiDgton.    March  20, 

1006.) 

Navigable  Watbbs— Lease  of  Habbob  Areas 
—Injunction. 

liOws  1901,  p.  98.  c.  C2,  authorizing  an  ap- 
peal by  an  applicant  to  lease  any  of  the  stHte-s 
granted  bnrtmr  areas,  or  by  any  person  whose 
property  rights  or  interests  will  be  affected  by 
a  lea.se.  who  may  deem  himself  aggrieved  by  any 
order  or  decision  ot  the  state  land  commissioners 
concerning  it.  gives  the  right  to  appeai  from  an 
order  canceling  a  lease  of  a  harbor  area,  so 
that  the  lessee  cannot  maintain  an  action  to  en- 
join the  enforcement  of  the  order. 

Api)eal  from  Superior  Court,  King  County; 
Geo.  Meade  Emory,  Judge. 

Action  by  the  Seattle  Wharf  Company 
against  S.  A.  Callrert  and  others,  as  the 
board  of  state  land  commissioners,  and  Louis 
Keurer  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Geo.  McKay,  for  appellant  George  F. 
Vanderveer,  for  respondent  Henssy.  James 
A.  Halght  for  respondent  state  land  commis- 
sioners and  Louis  Feurer. 

DUNBAR,  J.  This  action  was  Instituted 
to  enjoin  the  enforcement  of  an  order  made 
by  the  board  of  state  laud  commissioners, 
canceling  the  plaintiff's  lease  of  the  harbor 
area  in  front  of  tide-land  lot  167  in  the  city 
of  Seattle.  The  lease  had  been  Issued  In 
the  ordinary  form  and  in  the  regular  way, 
and  complaint  had  been  made  by  the  owners 
of  the  adjacent  tide  lands  that  the  lessee 
did  not  Improve.  After  various  hearings,  the 
order  canceling  the  lease  was  made. 

It  Is  contended  by  the  respondents  that  the 
court  did  not  have  jurisdiction  to  enjoin  the 
enforcement  of  the  order  canceling  the  ap- 
pellant's lease,  for  the  reason  that  the  ap- 
pellant's remedy  was  by  appeal  from  the  order 
made  by  the  board.  The  Legislature,  by  an 
act  approved  March  8,  1901,  provided  for  ap- 
peals from  the  board  of  state  land  commla- 
sioners.  Section  1  of  said  act,  found  In 
chapter  62,  p.  98,  of  the  Laws  of  1901,  is  as 
follows:  ".\ny  person  who  is  an  applicant 
to  purchase  or  lease  any  of  the  state's  grant- 
ed tide,  shore,  arid  or  oyster  lands  or  harbor 
areas,  or  to  purchase  any  timber,  stone,  fall- 
en timber,  hay,  gravel,  or  other  valuable 
materials,  situate  on  any  public  lands  of  the 
state,  and  any  person  whose  property  rights 
or  interests  will  be  affected  by  such  sale  or 
lease,  who  may  deem  himself  aggrieved  by 
any  order  or  decision  of  the  board  of  state 
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land  commisaloners  concerning  the  same, 
shall  have  the  right  to  appeal  from  such  or- 
der or  decision  to  the  nnperlor  court  of  the 
state  of  Washington  for  the  county  In  which 
mich  londA,  harlmr  areas  or  materials  are 
situate.  •  •  • "  The  snliseqnent  sections 
provide  the  manner  of  appealing,  and  for  nu 
appeal  from  the  superior  court  to  the  Su- 
preme Court.  It  is  contended  by  the  appel- 
lant that  the  right  of  appeal  in  this  act  is 
limited  to  an  applicant  for  a  lease.  But  It 
seems  to  us  that  this  is  too  narrow  a  con- 
struction to  place  uix)n  the  act,  and  that  it 
was  the  evident  intention  of  the  Legislature 
to  give  the  right  o^  appeal  from  the  orders 
of  the  board  of  state  land  commissioners  con- 
cerning the  character  of  property  mentioned 
in  the  act.  Even  putting  the  narrow  con- 
struction upon  the  act  which  is  claimed  by 
the  appellant,  the  appellant  in  this  case  Is 
an  applicant  to  lease.  Kotwltbstanding  the 
fact  that  the  lease  bad  been  executed  when 
the  controversy  arose  as  to  whether  the  lease 
aboold  be  revoked  in  such  a  proceeding,  it 
stood  in  the  position  of  an  applicant  for  the 
lease.  But  the  statute  provides  further  that 
any  person  whose  property  rights  or  Interests 
will  be  affected  by  such  sale  or  lease,  or  who 
may  deem  himself  aggrieved  by  any  order 
or  decision  of  the  board  of  state  laud  com- 
missioners concerning  the  same,  shall  have 
the  right  to  appeal.  Most  assuredly  the 
property  rights  and  interests  of  this  appel- 
lant were  affected  by  this  lease;  and  that  it 
deemed  itself  aggrieved  by  the  order  or  deci- 
aion  of  the  board  of  state  land  commission- 
ws  concerning  the  same  is  evidenced  by  tlie 
fact  that  it  brings  this  action  to  enjoin  the 
enforcement  of  such  order.  It  seems  to  us  too 
plain  for  extended  discussion  that  the  appel- 
lants' case  falls  squarely  within  the  provi- 
sions of  the  statute,  and  that  the  right  to 
appeal  was  thereby  conferred  upon  it  This 
l>elng  tme,  under  the  general  rule,  a  court 
of  eqnlty  will  not  assume  Jurisdiction  to 
grant  relief  by  the  extraordinary  remedy  of 
Injunction  where  there  is  an  adequate  reme- 
dy at  law,  and  there  is  no  attempt  in  this 
case  to  sliow  that  the  remedy  by  appeal 
would  not  have  been  adequate,  the  whole  , 
contention  of  the  appellant  being  that  the 
remedy  t)y  appeal  was  not  open  to  it  Find- 
ing that  it  was,  and  that  it  did  not  avail  it- 
self of  soch  remedy,  it  Is  precluded  from 
proceeding  In  this  action. 

In  this  connection  It  may  not  be  Inappro- 
priate to  say  that  we  announce  the  rule  of 
practice  without  regret  in  this  particular 
case,  for  the  reason  that,  notwithstanding 
our  views  on  the  question  Just  discussed,  we 
have  examined  the  case  on  Its  merits  and  aro' 
satisfied  that  the  court  acted  well  within  its 
discretion  in  making  the  order  complained  of. 

The  Judgment  Is  affirmed. 

HADLBY,     FULLERXON,     CROW,     and 
BOOT,  JJ..  concur. 
85  P.— 2 


MOON  BROS.   CARRIAGE   CO.   v.   DBV- 
EMSII   et   al. 

(Supreme  Court  of  Washington.    March  22, 
1000.) 

1.  Partnership  —  Dissowtton"— Debts— Ac- 
ceptance OF  Note  of  One  I'aktxeb— Kffect. 

Where  a  creditor  of  a  firm  accepts  notes 
given  by  a  partner  in  the  firm  name  after  the 
dissolution  of  the  partnership,  merely  to  close 
up  the  account  of  the  firm  and  not  as  payment 
of  the  original  indebtedness,  the  other  partner  is 
not  discharged  of  his  liability. 

2.  Principal  and  Aoent — Traveling  Sales- 
man—Knowledge— Imputabilit?. 

Where  it  is  not  shown  that  a  traveling 
salesman  was  authorized  to  collect  for  goods 
sold  to  a  partnership,  the  principal  is  not  char- 
ged with  such  salfsman's  knowledge  that  on  the 
disHolution  of  the  partnership  its  liabilities  were 
assumed  by  one  of  the  partners. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  U  675,  680.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  the  Moon  Bros.  Carriage  Com- 
pany against  O.  O.  Devenlsh  and  E.  E. 
Plough.  Judgment  for  plaintiff,  and  defend- 
ant Plough  appeals.    Affirmed. 

Wm.  X.  Stoll  and  B.  B.  Adams,  for  appel- 
lant. Thomas  Nelll  and  W.  H.  Winfree,  for 
respondent 

HADLEY,  J.  This  Is  an  action  to  recover 
on  account  for  goods  sold  and  delivered.  The 
complaint,  in  the  usual  form,  alleges  the 
amounts  of  sales,  and  the  balance  due  and 
unpaid.  It  is  also  alleged  that  the  sales  were 
made  between  the  Ist  day  of  July  and  the 
4th  day  of  i>ecember,  1902,  and  that  the  de- 
fendants were,  during  all  that  time  and  un- 
til the  3d  day  of  Febrnary,  1903,  copartners 
doing  business  under  the  firm  name  of  Dev- 
enlsh Hardware  Company.  The  defendaut 
Plough  answered  set>arately,  and  admitted 
the  existence  of  the  partnership  at  the  time 
the  goods  were  sold  and  delivered;  but  al- 
leged that,  after  the  indebtedness  was  con- 
tracted, to  wit,  on  January  28,  1903,  defend- 
ants dissolved  partnership  and  that,  by  an 
Instrument  in  writing,  the  defendant  Deven- 
lsh assumed  and  agreed  to  pay  all  debts  of 
the  partnership.  Including  that  held  by  the 
plaintiff,  of  which  plaintiff  had  knowledge; 
that  the  plaintiff,  without  the  knowledge  or 
consent  of  defendant,  accepted  In  payment  of 
said  indebtedness  three  promissory  notes 
of  the  defendant  Devenlsh,  bearing  date  May 
15, 1903,  for  specified  amounts,  and  maturing, 
respectively,  August  1,  September  1,  and  Oc- 
tober 20,  1903.  The  reply  denies  that  plain- 
tiff had  any  knowledge  of  any  agreement  on 
the  part  of  defendant  Devenlsh  to  assume  the 
debts  of  the  partnership.  It  Is  also  denied 
that  the  promissory  notes  were  accepted  in 
payment  of  the  debt,  and  it  is  alleged  that 
they  were  accepted  merely  as  evidemre  of  the 
indebtedness  and  of  the  agreement  to  ex- 
tend the  time  of  its  payment.  On  the  above 
issues  the  cause  was  tried  by  the  court  with- 
out  a    Jury   and   Judgment    was    rendered 
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against  both  defendants  for  the  aum  of 
$2,546.12  and  costs.  The  defendant  Plough 
has  appealed. 

It  Is  assigned  that  the  court  erred  in  Its 
sixth  finding  of  fact  The  finding  was  to 
the  effect  that,  at  the  time  the  notes  were 
given,  respondent  had  no  notice  or  knowl- 
edge of  any  agreement  between  the  partners 
whereby  Derenlsh  had  assumed  the  payment 
of  the  debts  of  the  firm,  but  that  it  did  have 
knowledge  of  the  dissolution  of  the  partner- 
ship. This  finding  should  be  considered  In 
connection  with  the  screntb  finding  upon 
-which  error  is  also  assigned.  That  finding 
Is,  in  substance,  that  the  goods  were  sold  by 
a  traveling  salesman  of  the  name  of  Moore; 
that  he  had  authority  from  respondent  to  fix 
the  price  and  terms  of  sale;  that  in  April, 
1903,  Moore  applied  to  appellant  at  Spokane 
to  sell  said  firm  more  goods  on  the  part  of 
respondent,  at  which  time  appellant  Informed 
Moore  that  he  (appellant)  was  no  longer  a 
member  of  the  firm,  and  that  Deventsh  had 
assumed  all  the  liabilities  of  the  firm,  in- 
cluding the  debt  owing  to  respondent;  that 
this  conversation  was  prior  to  the  execution 
of  the  notes,  but  that  Moore  had  no  power  to 
collect  or  settle  accounts  and  had  no  author- 
ity over  this  account  after  making  the  sale; 
that  Moore  did  not  notify  respondent  of  this 
conversation,  or  of  any  facts  therein  stated; 
that  all  the  dealings  between  the  parties  con- 
cerning this  account,  after  the  goods  were 
sold,  were  had  directly  with  respondent.  The 
court  also  found  in  its  fifth  finding  that  the 
notes  were  given  as  the  result  of  a  request 
from  Devenlsh,  made  on  January  80,  1903, 
for  an  extension  of  time,  at  which  time  he 
advised  respondent  of  the  dissolution,  but 
did  not  advise  It  that  he  had  assumed  the 
debts  of  the  firm ;  that  the  notes  were  execu- 
ted by  Devenlsh  under  the  firm  name,  and 
were  taken  to  close  the  account,  but  were 
not  accepted  In  payment  of  the  Indebtedness. 
It  appears  by  the  record  that  an  exception 
was  originally  taken  to  the  fifth  finding,  but 
by  a  stipulation  filed  it  is  stated  that  It 
was  the  intention  to  except  to  the  sixth  and 
seventh  findings  and  not  to  the  fifth  and  sev- 
enth, as  stated  in  the  original  exceptions. 
There  Is,  therefore,  no  exception  to  the  fifth 
finding,  and  no  error  Is  assigned  thereon. 
By  that  finding  it  Is  an  established  fact  in 
the  case  that  the  notes  were  not  taken  as  a 
payment  or  discharge  of  the  original  Indebt- 
edness. "Where  a  creditor  of  a  firm  accepts 
for  the  amount  of  his  claim  the  Individual 
note  of  one  of  several  partners,  or  of  a  new 
firm  formed  on  the  retirement  of  one  or  more 
members  of  the  original  debtor  firm,  and 
thereupon  surrenders  his  original  evidence 
of  debt,  such  transaction  will  discharge  the 
other  partners  if  it  was  intended  to  have 
that  effect;  otherwise  they  will  remain  V- 
able."  22  Am.  &  Eng.  Enc.  Law  (2d  Ed.i 
184.  Note,  also,  the  following,  which  is  found 
at  pages  .555-558  of  the  same  volume:  "Accord- 
ing to  the  general  doctrine,  a  promissory  note, 
though  negotiable,  given  by  a  debtor  to  his 


creditor,  does  not  operate  as  payment  of  fl 
pre-existing  indebtedness.  In  the  absence  of 
an  agreement  between  the  parties  that  it 
shall  so  operate,  and  an  action  may  be  still 
maintained  on  the  original  Indebtedness. 
And  the  same  is  true  with  regard  to  a  note 
given  to  the  creditor  by  a  part  of  several  or 
joint  debtors,  or  the  note  of  a  third  person, 
or  a  note  given  on  which  both  the  debtor  or 
a  part  of  joint  debtors  and  third  persons  are 
liable."  See,  also,  cases  there  cited  In  sup- 
port of  the  above.  The  debt,  therefore,  re- 
mained as  before,  except  that  the  time  of  pay- 
ment was  extended  until  the  due  dates  of  the 
notes.  Dellapiazza  t.  Foley  (Cal.)  44  Pac. 
727. 

It  Is  conceded  by  respondent  that.  If  It  had 
known  at  the  time  the  notes  were  taken  which 
extended  the  time  of  payment,  that  Devenlsh 
had  agreed  to  pay  the  debt  Individually,  then 
appellant  would  have  been  released  from  lia- 
bility. It  is  conceded  that  the  authorities 
hold  that  when  a  partner  retires  and  the  re- 
maining partner  assumes  the  firm  debts,  then 
the  relation  of  principal  and  surety  arises  be- 
tween them,  the  retiring  partner  snstaintng 
the  relation  of  surety  to  the  remaining  one. 
It  Is  also  conceded  that  a  creditor  of  the 
firm,  who  knows  of  such  agreement.  Is  bound 
thereby,  and  that  any  act  of  the  creditor  hav- 
ing such  knowledge  which  would  release  an 
ordinary  surety  will  release  the  retiring 
partner.  This  case  therefore  really  tuma 
upon  the  question  whether  the  respondent 
had  knowledge  of  any  such  agreement  be* 
tween  the  partners.  The  court  has  found 
that  respondent  had  no  such  knowledge,  and 
we  think  we  should  not  be  justified  In  dis- 
turbing the  finding.  The  mere  fact  that 
Moore,  the  traveling  salesman,  was  told  of 
the  agreement  t)etween  the  partners  at  a  time 
prior  to  the  taking  of  the  notes  which  ex- 
tended the  time  of  payment,  does  not  estab- 
lish that  respondent  Itself  was  advised  of  it. 
The  court  found  that  Moore  did  not  advise 
respondent  of  it.  The  burden  was  upon  ap- 
pellant to  prove,  by  a  preponderance  of  evi- 
dence, that  respondent  had  such  knowledge. 
There  was  no  direct  proof  that  Moore  bad  au- 
thority over  collection  of  the  account  It 
cannot  be  presumed  as  a  matter  of  law,  firom 
the  mere  fact  that  Moore  was  the  traveling 
salesman  who  sold  the  goods,  that  the  col- 
lection of  the  account  was  a  matter  that  came 
within  the  scope  of  his  authority  and  duties, 
and  that  his  knowledge  therefore  became 
notice  to  respondent  "The  scope  of  a  com- 
mercial traveler's  authority  is  well  defined, 
and  as  a  general  rule  extends  only  to  the 
soliciting  of  orders  for  goods  •  *  •. 
Third  parties  dealing  with  him  are  bound  at 
their  peril  to  ascertain  his  real  powers. 
•  •  •  In  case  of  salesmen  Intrusted  with 
possession  of  the  property  to  be  sold,  it  Is 
well  settled  that  'there  Is  an  Implied  author- 
ity to  receive  payment  But  where  the  agent 
Is  merely  a  drummer,  not  intrusted  with  pos- 
session of  the  property,  one  of  the  indicia  of 
ownership,  the  great  preponderance  «f  atl- 
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tbority  denies  siicb  t  power,  In  the  absence 
of  a  controlling  usage  to  tlie  contrary."  6 
Am.  &  Bng.  Bnc  Law  (2d  Ed.)  pp.  224-228. 
In  State  ex  rel.,  etc.,  ▼.  Commlssionera,  etc., 
10  Kan.  669,  Justice  Brewer,  in  speaking  of 
the  scope  of  agency,  said:  "Authority  from  a 
principal  to  an  agent  to  do  a  specified  act  Is 
limited  to  that  act,  and  does  not  empower 
the  agent  to  bind  his  principal  to  an  act  se- 
curing essentially  difTerent  rights  and  im- 
posing essentially  different  obligations."  The 
Supreme  Court  of  Minnesota  discussed  this 
subject  In  Trentor  ▼.  Potben,  49  N.  W.  129, 
24  Am.  St  Rep.  225,  and  said:  'TThe  rule 
which  imputes  to  the  principal  the  knowledge 
possessed  by  the  agent  applies  only  to  cases 
where  the  knowledge  Is  possessed  by  an  agent 
within  the  scope  of  whose  authority  the  sub- 
ject-matter lies.  In  other  words,  the  knowl- 
edge or  notice  must  come  to  an  agent  who 
has  authority  to  deal  in  reference  to  those 
matters  which  the  knowledge  or  notice  af- 
fects. The  facts  of  which  the  agent  had  no- 
tice must  be  within  the  scope  of  the  agency, 
so  that  it  becomes  his  duty  to  act  upon  them 
or  communicate  them  to  his  principal." 

Having  in  view  the  above  legal  principles, 
and  also  the  testimony  as  Introduced,  wc 
think  the  evidence  supports  the  court's  find- 
ings, and  that  the  Judgment  rendered  was 
proper  under  the  findings.  It  Is  therefore  af> 
firmed. 

MOUNT,  C.  J.,  and  FDLLEETON,  UOOT, 
CBOW,  and  DUNBAR,  JJ.,  concur. 


(41  Waab.  402) 

CADY    T.    CITY    OF    SEATTLE. 

(Supreme  Court  of  Washington.    March  22, 
1900.) 

L  MURICIPAI.  COSPOBATIONS   —   TOBTS  — DB- 

TECTS  IN   Streets  —  CoNTBiBDTOBY  Neoli- 

QENCB— Question  fob  Jurt. 

In  nn  action  for  injuries  caused  by  being 
thrown  from  a  wagon  on  account  of  a  bole  in 
a  street,  where  the  evidence  was  conflicting,  it 
was  a  question  for  the  Jury  whether  the  defect 
was  visible  in  time,  so  that  the  Injury  might 
have  been  prevented. 

[E^  Note. — For  cases  In  point,  see  vol.  30, 
C!ent.  Dig.  Municipal  Corporations,  {|  1754, 
1756.1 

2.  Samk. 

The  use  of  a  particular  street,  when  there 
is  another  safer  one  thnt  might  have  been  used, 
is  not  sufficient  in  itself  to  constitute  contribu- 
tory negligence. 

[Ed.  Note. — For  canes  in  point,  see  vol.  30, 
Cent.  Dig.  Municipal  Corporations,  {  1GT9.] 

S.  Same— OprsiNO  Street  tor  Tbavei.. 

Where  a  sitre<'t  was  in  common  use  for  a  long 
time  to  the  knowledse  of  the  city's  officers,  the 
fact  that  it  had  never  been  graded,  or  formally 
opened  for  travel,  does  not  relieve  the  city  from 
liability  for  injuries  caused  by  its  defective  con- 
dition. 

[Ed.  Note. — For  cases  In  point,  see  vol.  ftC, 
Ont.  Dig.  Municipal  Corporations,  §g  1595- 
1507.] 

Appeal  from  Superior  Court,  King  Coun- 
ty;   U.  B.  Albertson.  Judge. 
Action  by  De  Witt  Cady  against  the  city  of 


Seattle.    From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Scott  Calhoun  and  Elmer  B.  Todd,  for  ap- 
pellant Benson,  Hall  &  Hlgglns,  for  re- 
spondent 

FULLBRTON,  J.  The  respondent  was  in- 
jured by  being  thrown  from  bis  wagon  while 
passing  over  one  of  the  streets  of  the  appel- 
lant city,  and  brought  this  action  to  recover 
therefor.  The  jury  returned  a  verdict  In  bis 
favor  for  $3,000,  which  was  reduced  by  the 
trial  court  to  $1,500,  and  judgment  for  that 
sum  entered. 

The  evidence  was  conflicting  concerning  the 
condition  of  the  place  where  the  accident  oc- 
curred at  the  time  of  the  accident  tbe  city's 
knowledge  of  its  condition,  and  on  the  ques- 
tion whether  or  not  the  danger  of  traveling 
on  the  street  where  tbe  Injury  occurred  was 
so  apparent  that  a  traveler  thereon  must  be 
held  to  have  assumed  the  risk;  and,  as  the 
Jury  found  for  the  respondent  this  court 
must  assume  as  true  that  part  of  the  evidence 
most  favorable  to  his  contention.  This  evi- 
dence tended  to  show  that  the  respondent 
who  was  a  wood  and  coal  dealer  In  the  city 
of  Seattle,  went  with  one  of  his  drivers  on 
the  doy  of  the  accident  to  deliver  a  load  of 
coal  to  a  customer  who  lived  on  Queen  Ann 
hill  in  that  city.  On  the  return  trip  his  driv- 
er started  back  on  one  of  tbe  principal  streets, 
but  finding  it  blocked  lower  down,  because  of 
repairs  that  were  being  made  on  it  turned 
west  on  a  paved  street  called  "nighlnnd 
Drive"  and  followed  It  until  he  came  to  Sec- 
ond Avenue  West  Into  which  he  turned.  On 
leaving  the  pavement  on  Highland  Drive  tbe 
front  wheels  of  the  wagon  dropped  Into  a 
hole  some  two  feet  deep,  which  caused  the 
wagon  to  lurch  forward,  and  throw  the  re- 
si)ondent  from  his  seat  to  tbe  ground,  occa- 
sioning tbe  Injuries  of  which  he  complains. 
Second  Avenue  West  had  not  been  graded  or 
otherwise  Improved  by  the  city  at  the  time  of 
the  accident,  and  at  the  place  where  the  re- 
spondent turned  into  It  was  somewhat  steep, 
although  not  too  steep  for  safety  when  in  or- 
dinary repair.  The  hole  was  caused  by  the 
wheels  of  wagons  passing  from  the  hard  un- 
yielding pavement  to  the  softer  yielding  eartb 
of  the  street  and  by  tbe  wash  from  tbe  over- 
flow of  the  gutters  extending  along  Highland 
Drive.  Neither  the  respondent  nor  his  driv- 
er noticed  the  hole  until  they  got  almost  di- 
rectly over  it.  too  Inte  to  turn  back  or  avoid 
It  It  did  not  appear  that  the  city  had  actual 
knowledge  of  tbe  condition  of  tbe  street  at 
the  time  of  tbe  accident  but  it  was  sbown 
that  a  hole  was  made  at  that  place  by  the 
passage  of  teams  and  tbe  action  of  the  water 
shortly  after  the  pavement  was  put  dovra  on 
Highland  Drive,  which  was  several  months 
prior  to  tbe  accident  and  that  it  bad  been  re- 
filled with  eartb  and  washed  out  several 
times  between  its  first  appearance  and  the 
time  of  the  Injury,  although  no  attempt  bad 
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been  mnde  to  repair  It  x>ermaneDtly.  It  also 
ai)i)eared  tbut  by  going  further  around  the 
respondent  could  have  descenc'.ed  the  hill  and 
readied  his  place  of  business  upon  graded  and 
paved  streets,  without  risk  of  accident  from 
defects  In  the  way. 

The  appellant  contends  that  the  respondent 
was  guilty  of  contributory  negligence,  both  be- 
cause he  ought  to  have  noticed  the  defect 
causing  the  injurj-,  and  because  there  was 
another  way  he  could  have  taken  without 
subjecting  himself  to  the  chance  of  Injury. 
There  was  evidence  supi)ortIug  the  contention 
that  the  defec't  was  visible  from  Highland 
Drive  and  could  have  been  avoidetl  by  the  ex- 
ercise of  ordinary  care,  but  there  was  evi- 
dence to  the  contrary  also.  In  such  a  case 
the  question  Is  one  for  the  jury,  and  the 
court  In  this  case  very  properly  submitted  the 
question  to  them.  As  to  the  other  objection. 
It  is  not  the  rule  that  one  must  avoid  a  partic- 
ular street  because  there  is  another  and  safer 
one  that  he  may  take.  One  has  the  right  to 
travel  upon  any  street  of  a  city  which  the 
city  leaves  open  for  the  pur|)oses  of  travel. 
If  the  street  Is  steep  or  the  track  rough  he 
must  use  care  commensurate  with  the  condi- 
tions, and  Is  guilty  of  contributory  negligence 
if  he  fails  to  use  such  care,  but  he  may  rely 
on  the  presumption  that  there  are  no  hidden 
defects  in  the  way,  or  that  there  is  nothing 
liable  to  cause  him  Injury  or  mishap  other 
than  such  as  are  plainly  visible;  in  other 
w^ords,  he  assumes  the  risk  of  the  obvious 
dangers  only.  According  to  the  evidence  of 
the  respondent  tl»e  defect  causing  the  Injury 
in  this  case  was  not  visible  until  it  was  too 
late  to  avoid  it.  The  jury  were  warranted 
in  belit'ving  this  evidence,  and  if  they  did  be- 
lieve it  they  could  not  convict  the  respondent 
of  contributory  negligence  for  suffering  him- 
self to  be  driven  into  it. 

The  city  ne.vt  contends  that  because  It  had 
never  graded  this  street,  or  formally  oi)ened  it 
for  travel,  it  cannot  be  held  liable  for  injuries 
caused  by  its  defective  condition.  But  the 
evidence  shows  that  the  street  was  in  one  of 
the  principal  residence  districts  of  the  city, 
that  it  had  been  oi)en  for  travel  for  a  long 
time,  and  had  l>een  e.xtenslvely  used  to  the 
knowledge  of  tlie  city's  officers.  When  a 
street  is  suffered  to  remain  open  by  the  city, 
and  is  in  <«mmon  use  by  the  people,  it  is 
the  duty  of  the  city  to  keep  it  in  ordinary  re- 
pair. This  Is  true  whether  or  not  the  street 
has  been  formally  accepted,  or  Is  what  may 
l>e  technically  called  an  "improved  street"  In 
ills  address  to  the  jury  one  of  the  respondent's 
counsel  used  this  language:  "Whatever  ver- 
dict you  find  in  this,  case  will  be  paid  largely 
by  ta.ves  levied  against  the  property  of  non- 
residents of  the  city  of  Seattle  held  for  specu- 
lative purijoses.  and  will  not  affect,  to  any 
(.•onsiderable  extent,  the  residents  of  the  city." 
On  objection  being  made,  the  court  "Or- 
dered said  remarks  stricken  from  the  jury, 
and  directed  the  Jury  to  ignore  the  same." 


It  is  now  contended  that  the  remarks  of  ooun- 
sel  were  prejudicial;  that  the  action  of  the 
trial  court  did  not  cure  their  effect,  and 
that  the  city  is  entitled  to  a  new  trial  because 
of  prejudice.  But  we  think  any  error  that 
was  committed  was  cured  by  the  action  of  the 
court  Ordinarily  an  appellate  court  feels  In- 
clined to  reverse  a  case  where  an  argument 
such  as  this  is  used,  not  so  much  because  of 
the  prejudice  engendered,  as  to  punish  counsel 
for  resorting  to  it  There  are  in  the  record, 
however,  certain  other  matters  which  makes 
us  think  this  would  be  too  barsh  a  remedy  to 
apply  in  this  case. 

Lastly  it  is  claimed  that  the  verdict,  even 
as  modified  by  the  trial  court,  is  excessive. 
But  a  careful  examination  of  the  evidence  on 
this  point  convinces  us  that  the  judgment  aa 
entered  is  not  so  disproiwrtlonate  to  the  in- 
jury suffered  as  to  require  farther  reduction. 

The  judgment  is  affirmed. 

MOUNT,  C.  J.,  and  HADU5T,  BOOT, 
CKOW,  and  DUNBAR,  JJ.,  concur. 


8T.\TB  T.   WEISKNBURGER. 

(Supreme  Court  of  Washinffton.    March  22, 
1900.) 

1.  Criminal  Law  —  Appead— Hakmlkss   Eb- 

BOC. 

On  prosecution  for  attempt  to  murder  P., 
his  testimony  as  to  the  lengtli  of  time  he  was 
under  the  doctor's  care  from  the  wound  re- 
ceived, was  not  hamiful. 

2.  Same— Partt  Entitled  to  Complain— In- 

VITINQ  KRIIOR. 

On  proswution  for  attempt  to  kill  P..  his 
wife  having  testified  that  defendant  was  trying 
to  shoot  P.,  dofendsnt's  counsel  asked  her  why 
she  made  that  statement,  and  she  replied,  "Be- 
cause my  dauj;htpr  told  me  he  said  he  would 
shoot."  Held,  that  ^defendant  was  not  in  posi- 
tion to  complain  of  the  answer. 

3.  Homicide— Motive— Evidence. 

To  show  motive  for  an  attempt  to  kill  P., 
it  was  competent  to  prove  that  defendant  bad  in- 
sulted P.'s  daueliter  the  night  before,  and  had 
threatened  to  shoot  in  case  she  reported  the 
matter. 

[FM.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Homicide,  fg  321-3Zi.] 

Appeal  from  Superior  Court,  Chehalis 
County;  Mason  Irwlu,  Judge. 

B.  A.  Weisenburger  was  convicted  of  as- 
sault with  intent  to  commit  murder,  and 
appeals.    Affirmed. 

W.  H.  Abel,  for  appellant  E.  E.  Boner, 
for  the  State. 

ROOT,  J.  For  some  time  prior  to  the  oc- 
currences hereinafter  stated,  appellant  was 
a  roomer  at  the  hotel  of  Mr.  and  Mrs.  Park- 
hurst,  in  the  city  of  Ahertleen.  One  evening, 
a  daughter  of  Mrs.  I'arkhurst  accompanied 
the  appellant  to  Iloqulam,  a  few  miles  dis- 
tant, and  while  there  was  requested  by  ap- 
pellant to  go  with  hini  to  a  room  over  a 
saloon.  She  resented  this  suggestion,  and, 
upon  arrival  home,  related  what  had  occur- 
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red  to  her  mother,  who  in  turn  Informed  her 
tansband.  Ou  tbe  next  morning  Mr.  Farlc- 
hurst,  for  tbe  purpose,  as  he  says,  of  re- 
questing appellant  to  leave  the  hotel,  called 
the  latter  from  the  hotel  sitting  room,  where 
he  was  in  company  with  several  other  per- 
sons, into  the  hallway.  Before  he  bad  spo- 
Icen  to  him,  however,  his  wife  entered  the 
hallway  from  a  dilferent  room,  and  immedi- 
ately a.'ked  appellant  why  be  had  insulted 
her  daughter.  Thereupon  appellant  drew  a 
revolver,  and  made  a  motion  as  if  to  shoot 
Parkhurst.  Mrs.  Parlchurst  grappled  with 
him,  and  struggled  to  prevent  him  from  using 
the  revolver.  However,  he  managed  to 
throw  her  to  one  sMe  and  fired,  the  shot 
taking  effect  in  Mr.  I'arkhurst's  head,  caus- 
ing a  serious  injury.  Appellant  then  flea, 
but  was  soon  thereafter  apprehended.  He 
was  subsequently  prosecuted  upon  the  charge 
of  an  assault  with  intent  to  commit  murder, 
and  was  convicted  and  sentenced  to  a  term 
of  six  years  in  the  penitentiary.  From  this 
Judgment  and  sentence  an  appeal  is  prose- 
cuted. 

Appellant  assigns  as  error  the  action  of 
the  trial  court  in  permitting  Mr.  Parkliurst  to 
state  upon  the  witness  stand  how  long  be 
was  under  the  doctor's  care.  Respondent 
claims  that  this  evidence  was  competent  and 
material,  as  showing  the  character  and  ex- 
tent of  the  wound,  and  had  a  bearing  upon 
the  question  of  appellant's  intent  in  pro- 
ducing such  a  wound.  While  its  materiality 
is  open  to  serious  doubt,  we  are  of  the  opin- 
ion that  the  reception  of  this  evidence  was  In 
no  wise  prejudicial  to  appellant.  In  the 
course  of  her  evidence,  Mrs.  Parkburst  stated 
that  appellant  was  trying  to  shoot  her  bus- 
band.  Appellant's  attorney  asked  her  why 
she  made  that  statement.  She  answered, 
"Because  my  daughter  told  me  be  said  he 
would  shoot."  Appellant's  counsel  moved  to 
strike  this  answer,  as  being  hearsay  evi- 
dence, which  motion  was  denied.  This  rul- 
ing is  assigned  as  error.  AVe  do  not  think 
it  was  error.  The  evidence  shows  that  ap- 
pellant bad  drawn  a  revolver,  and  was  in  a 
struggle  evidently  attempting  to  shoot  Mr. 
Parkhurst.  and  this,  together  with  what  her 
daughter  had  told  her  of  a  threat  of  appel- 
lant, made  the  night  before,  "to  shoot."  in- 
duced her  to  believe  that  he  was  trying  to 
slioot  her  husband,  and  the  question  of  ap- 
pellant's counsel  having  brought  out  this  an- 
swer, we  do  not  think  be  is  in  a  position  to 
complain. 

It  Is  also  urged  by  appellant  that  it  was 
error  to  permit  testimony  tending  to  show 
that  appellant  bad  insulted  Mrs.  Parkburst's 
daughter  the  night  before.  It  was  incum- 
bent upon  the  state  to  prove  an  intention  on 
the  part  of  appellant  to  commit  murder.  For 
this  purpose  it  was  competent  to  show  a 
motive  on  the  part  of  appellant  to  commit 
such  crime.  The  fact  that  be  bad  insulted 
tli«   daughter    the   night   before,    and   had 


threatened  to  shoot  in  case  she  report<!d  the 
matter,  was  material  and  competent  as  bear- 
ing upon  the  question  of  his  Intention  in 
drawing  the  revolver  and  shooting  as  he  diJ. 
Error  is  also  assigned  upon  the  omission  of 
the  court  to  instruct  upon  the  hypothesis  of 
the  revolver  being  accidentally  discharged. 
No  request  for  an  instruction  of  this  kind 
was  made  by  appellant.  The  instructions 
given  by  the  trial  court  appear  to  have  cover- 
ed the- issues  involved  and  to  have  been  fair 
and  comprehensive,  and  we  do  not  think  tblfl 
assignment  is  well  taken. 

From  the  record  we  tbink  It  satisfactorily 
appears  that  the  appellant  bad  a  fair  trial, 
was  well  defended,  and  that  the  judgment 
of  the  superior  court  was  abundantly  justi- 
fied by  the  evidence  and  the  law  of  the  case. 

It  is  therefore  affirmed. 

MOU.NT,  C.  J.,  and  DUNBAR,  CROW, 
HADLE1-,  and  FULLEUTON,  JJ.,  concur. 


KNIGHT  et  nx.  v.  GALLAWAY  ct  ux. 

(Supreme  Court  of  Washington.    March  22, 
1906.) 

1.  Adoption— Adovtinq  Pabents  — Qualif* 
CATIONS— Statutes. 

Under  Ballinger's  Ann.  Codes  &  St.  $  6480. 
sroviding  that  any  inhabitant  of  tlip  state  not 
married,  or  any  husband  and  wife  jointly,  may 
petition  the  superior  court  of  their  proper  coun- 
ty for  leave  to  adopt  a  child,  etc.,  persons  who 
are  nonresidents  of  the  state  are  disqualified 
Irom  maintaining  a  petition  for  adoption. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adoption,  {  3.] 

2.  Same— Welfabe  of  Child. 

In  determining  whether  leave  to  adopt  a 
child  should  be  granted,  the  welfare  of  the  child 
is  the  primary,  if  not  the  sole,  consideration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adoption,  §  28.] 

Appeal  from  Superior  Court,  Spokane 
County;    Henry  L.  Kennan,  Judge. 

Proceeding  for  adoption  of  Nettie  Beatrice 
Walsh  on  petition  of  William  Gailaway  and 
another,  to  which  Ronald  T.  Knight  and  an- 
other filed  objections  and  prayed  that  they 
be  permitted  to  adopt  the  same  child.  From 
an  order  granting  the  petition,  objectors  ap- 
peal.    Reversed. 

W.  D.  Scott,  for  appellants.  Richardson, 
Roche  &  Onstine,  for  respondents. 

FULLERTON,  J.  This  Is  an  appeal  from 
an  order  of  adoption.  From  the  record  it 
appears  that  Nettie  Beatrice  Walsh  is  an  or- 
phan female  child  of  the  age  of  seven  years: 
her  father  having  died  in  her  infancy,  and 
her  mother  on  February  18,  1905.  Since  her 
infancy,  she  has  Ijeen  in  the  custody  of  the 
respondents,  although  her  mother  while  she 
lived  kept  control  over  her  and  contributed 
to  lier  8upiM>rt.  In  April  following  the  death 
of  the  mother  the  respondents  filed  a  petition 
in  the  superior  court  of  Spokane  county,  that 
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being  the  county  of  their  residence,  praying 
tor  leave  to  adopt  the  minor  as  their  own 
child.  While  this  petition  was  pending,  the 
appellants  appeared  and  filed  an  answer 
thereto  and  a  counter  petition,  in  which  they 
controverted  the  allegations  of  the  respond- 
ents' petition,  and  asked  that  an  order  of 
adoption  be  made  in  their  favor.  It  ai>i)eared 
from  the  appellants'  petition  that  they  were 
residents  of  the  state  of  Montana,  and  on 
the  hearing  the  superior  court  held  that  It 
had  no  jurisdiction  to  entertain  their  i>etitlon 
because  of  their  nonresldence.  It  then  ex- 
amined the  evidence  and  held  that  the  re- 
spondents were  suitable  and  proper  persons 
to  have  the  care  and  custody  of  the  child, 
and  entered  the  order,  from  which  this  ap- 
peal Is  taken. 

In  deciding  that  the  appellants  were  not 
entitlej  to  petition  in  this  state  for  the 
adoption  of  the  child,  we  think  the  trial  court 
ruled  correctly.  The  statute  on  that  subject 
reads  In  part  as  follows:  "Any  Inhabitant 
of  this  state  not  married,  or  any  husband 
and  wife  jointly,  may  petition  the  superior 
court  of  their  proper  county  for  leave  to 
adopt  a  child  under  the  age  of  twenty-one 
years,  not  theirs  by  birth,  and  for  a  change 
of  name  of  said  child.  *  •  *."  Balllnger's 
Ann.  Codes  &  St  f  6480. 

Willie  tisis  clause  is  somewhat  awkward 
both  In  expression  and  phraseology,  we  thinl: 
its  meaning  plain.  We  think  the  Legislature 
intended  by  It  to  limit  the  right  to  petition 
the  courts  of  this  state  for  leave  to  adopt  a 
child  to  Inhabitants  o  the  state,  and  to  re- 
quire married  persons  to  join  in  any  petition 
presented  on  their  behalf;  and  that  It  was 
an  effort  to  express  these  different  Ideas  by 
the  use  of  too  few  words  that  gives  rise  to 
such  uncertainty  as  appears  in  the  language 
used.  That  this  Is  the  proper  construction 
of  the  statute  is  borne  out  by  the  further 
clause  requiring  t  he  petitioners  to  present 
their  petition  to  the  cour^  of  "their  proper 
county."  The  phrase  "their  proper  county" 
must  mean  the  county  in  which  the  petition- 
ers reside,  if  It  has  any  meaning  at  all,  and 
to  give  It  tills  meaning  precludes  the  idea 
that  a  nonresident  of  the  state  has  the  right 
to  petition. 

But,  while  we  are  of  the  opinion  that  the 
conrt  did  not  err  In  holding  that  It  was  with- 
out jurisdiction  to  grant  the  petition  of  the 
appellants,  we  are  equally  of  the  opinion  that 
it  erred  In  granting  the  petition  of  the  re- 
spondents. In  detennining  whether  leave  to 
adopt  a  child  should  be  granted  by  the  court, 
the  welfare  of  the  child  Is  the  primary.  If  not 
the  sole,  consideration,  and  we  are  convinced 
that  It  Is  not  to  the  welfare  of  this  child  that 
the  respondents  be  permitted  to  adopt  her. 
Without  quoting  fron»  the  record  the  evi- 
dence that  has  driven  lis  to  the  conclusion, 
we  feel  that  so  far  from  promoting  her  wel- 
fare it  would  Ije  a  positive  wrong  to  her  to 
permit  the  order  to  stand. 


The  order  appealed  from  will  be  reversed, 
and  the  cause  remanded,  with  Instmctiona 
to  deny  to  each  of  the  applicants  the  right 
of  adoption. 

MOUNT,  C.  X,  and  HAHLEY.  ROOT, 
enow,  ond  DT:NBAR,  JJ.,  concur. 


STATE  ex  rel.  WHITE   et  aU  t.   POINT 
ROBERTS  REEF  FISH  CO.  et  al. 

(Sapreme  Court  of  Washington.    March  22, 

1900.) 

Quo  Wabbanto— Who  mat  be  Relatob. 

Under  Code  ISHl.  i  703  (Baliinsers  Ann. 
Codes  &  St.  8  5781),  providing  that  an  informa- 
tion in  the  nature  of  quo  warranto  may  be  filed 
by  the  prosecuting  attorney  or  by  any  other 
person  on  bis  own  relation  wlienever  he  claims 
an  interest  in  the  office,  franchise,  or  corpora- 
tion which  is  the  suhject  of  the  information, 
quo  warranto  to  forfeit  the  charter  of  the  cor- 
poration cannot  be  brought  on  tbe  information 
of  a  private  individual  claiming  uo  interest  in 
tbe  corporation. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §$  77-80;  vol.  41, 
Cent  Dig.  Quo  Warranto,  {  41.] 

Appeal  from  Superior  Court  Whatcom 
County;   Jeremiah  Neterer,  Judge. 

Quo  warranto  by  the  state  of  Washington, 
on  relation  of  E.  J.  White  and  others  against 
Point  Roberts  Reef  Fish  Company  and  oth- 
ers. From  a  judgment  sustaining  a  demur- 
rer to  the  complaint,  relators  apiieal.  Af- 
firmed. 

Dudley  G.  Wooten  and  James  B.  Reavis, 
for  appellants.  Kerr  &  AlcCord,  for  respond- 
ents. 

PER  CURIAM.  This  was  an  action  in  tbe 
nature  of  a  quo  warranto  proceeding,  brought 
In  the  name  of  the  state,  to  enjoin  the  corpo- 
rate acts  of  the  defendant  companies,  and  to 
declare  void  their  charters  and  all  fish  ii- 
censes  and  locations  claimed  by  them  or  by 
any  one  holding  by  or  under  them,  for  vari- 
ous unlawful  and  wrongful  acts  and  omis- 
sions  complained  of,  which  with  the  view  w» 
take  of  tbe  law  it  is  not  necessary  to  partic- 
ularly specify  here.  In  addition  to  the  vari- 
ous allegations  aforesaid,  which  included  tlie 
allegation  that  the  defendants  had  fraudu- 
lently possessed  themselves  of  more  fishing 
locations  than  they  were  entitled  to  under  the 
law,  to  the  detriment  of  the  relators,  who 
had  taken  out  fishing  licenses,  it  was  alleged 
that  on  or  about  the  17th  day  of  November, 
1904,  the  relators,  tlirough  their  attorneys, 
presented  the  facts  which  are  set  out  In  the 
information  to  tbe  prosecuting  attorney  of 
Whatcom  county.  Wash.,  wherein  tbe  prin- 
cipal office  of  the  aforesaid  defendant  com- 
panies purported  to  be  located,  and  likewise 
presented  to  him  an  Information  in  the  nature 
of  a  quo  warranto  in  the  name  of  the  state 
of  Washington  on  relation  of  said  prosecuting 
attorney,  as  relator,  against  the  above-named 
defendants,  seeking  substantially  the  sam«. 
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relief  upon  the  part  of  tbe  state  throngh  its 
said  public  ofiBccr  that  is  now  and  here  sought 
by  tbe  said  relators  on  their  own  relation, 
ai.d  that  the  said  prosecuting  attorney  was 
requested  to  file  and  prosecute  the  said  in- 
formation in  tbe  name  of  the  state;  that 
thereupon  tbe  said  prosecuting  attorney  duly 
signed,  verified,  and  filed  said  information; 
that  tbe  same  was  presented  to  tbe  court, 
and  an  order  was  entered  getting  down  for 
bearing  tbe  prayer  for  temporary  injunction 
contained  in  said  information;  that  there- 
after. In  the  absence  of  the  attorneys  for  the 
relators,  who  were  associate  counsel  ^n  said 
aeticn,  and  without  Intimation  or  notice  to 
them  or  any  knowledge  on  their  part,  and 
without  notice  to  tlie  relators  or  to  any  per- 
son similarly  situated,  the  said  prosecuting 
attorney  on  November  22,  1904,  filed  in  tbe 
court  a  written  motion  dismigBlng  said  infor- 
mation and  action  without  assigning  any  rea- 
flon  or  ground  therefor,  and  said  cause  was  by 
order  of  the  court  dismissed ;  that  thereafter 
the  attorneys  for  the  relators  appeared,  in 
accordance  with  the  previoiis  order  of  the 
court  above  mentioned,  on  Tuesday,  Novem- 
ber 29.  1904,  for  tbe  purpose  of  attending  tbe 
bearing  set  by  the  court  theretofore,  and  to 
present  to  tbe  court  facts  and  authorities  in 
support  of  the  prayer  for  temporary  injunc- 
tion contained  in  tbe  said  information  filed 
by  tbe  said  prosecuting  attorney,  and  then 
and  there,  for  tbe  first  time,  became  advised 
of  tbe  nature  and  extent  of  the  said  prose- 
cuting attorney's  action  in  dismissing  and 
disposing  of  said  cause,  and  presented  to  tbe 
court  a  motion  supported  by  affidavits,  set- 
ting forth  tbe  facts  hereinbefore  referred  to, 
and  praying  tbe  court  that  the  said  relators 
be  permittc>d,  in  their  own  right  and  upon 
tbelr  own  relation,  to  prosecute  the  said  in- 
formation in  the  name  and  by  tbe  authority 
of  tbe  state  of  Washington,  for  their  own  re- 
lief and  protection,  and  tbe  relief  and  pro- 
tection of  all  other  persons  belonging  to 
their  class,  and  who  were  similarly  situated 
and  Interested:  that  tbe  prosecuting  attor- 
ney protested  against  and  resisted  said  mo- 
tion and  the  relief  therein  prayed  for,  and 
that  the  court  declined  to  grant  the  motion 
of  relators'  attorneys. 

Certain  portions  of  the  complaint  were 
stricken  on  motion  of  tbe  defendants'  at- 
torneys, and  a  demurrer  was  then  interposed 
to  the  information,  which  was  sustained  by 
the  court.  The  demurrer  was  to  the  effect 
that  the  court  bad  no  Jurisdiction  either  of 
tbe  defendants  or  of  tbe  subject-matter  of  the 
action:  that  tbe  plaintiffs  had  no  legal  ca- 
pacity to  sue :  that  there  was  a  defect  of  par- 
ties plaintiff;  thnt  the  complaint  did  not 
-state  facts  suflident  to  constitute  a  cause  of 
action;  that  there  was  a  defect  of  parties 
defendant.  The  record  is  silent  as  to  what 
ground  the  demurrer  was  sustained  upon. 
It  was  presumably  upon  tbe  ground  that  tbe 
'Court  bad  no  Jurisdiction  for  the  reason  that 


the  action  was  not  brought  by  tbe  prosecut- 
ing attorney. 

We  will  not  enter  into  a  discussion  of  the 
many  questions  raised  in  the  respective  briefs 
of  counsel,  for  the  reason  that  no  interest  Is 
alleged  by  the  relators  in  the  franchises  or 
corporation  which  is  the  subject  of  tbe  Infor- 
mation, and  the  action  for  the  revoking  of 
the  franchises  of  the  corporation  should  have 
been  brought  on  tbe  relation  of  tbe  prosecut- 
ing attorney.  This  court  has  decided  this 
question  in  the  case  of  Mills  v.  State  ex  rel. 
Smith,  2  Wash.  St  566,  27  Pac.  560.  where 
it  was  held  that  tbe  Legislature  had  looked 
out  tor  tbe  interest  of  tbe  public  by  providing 
that  tbe  information  should  be  filed  by  the 
prosecuting  attorney,  and  that  the  private  in- 
terests were  provided  for  In  the  latter  part  of 
Code  1331,  i  703;  Ballinger's  Ann.  Codes  & 
St  }  5781,  in  tbe  clause:  "Or  by  any  other 
person,  on  his  own  relation,  whenever  'ie 
claims  an  interest  In  the  office,  franchise 
or  corporation  which  is  the  subject  of  the  in- 
formation." We  also  held  In  State  ex  rel. 
Attorney  General  v.  Seattle  Gas,  etc.,  Co.,  28 
Wash.  488,  68  Pac.  946,  70  Pac.  114,  that  in- 
formations of  this  kind  should  be  brotight  by 
the  prosecuting  attorneys  of  the  dlfterent 
counties.  Section  5781,  Ballinger's  Ann. 
(Jodes  &  St,  provides  that  tbe  information 
may  be  filed  by  the  prosecuting  attorney  In 
the  suiierior  court  of  the  proper  county,  upon 
bis  own  relation,  whenever  be  shall  deem  it 
bis  duty  to  do  so,  or  shall  be  directed  by  the 
court  or  other  competent  authority.  It  must 
not  be  understood  that  it  is  within  the  power 
of  the  prosecuting  attorney  of  any  county  to 
capriciously  or  fraudulently  prevent  the  state 
or  its  citizens  from  compelling  corporations 
to  obey  tbe  laws,  or  to  deprive  the  state  or 
its  citizens  of  a  Judicial  investigation  of  al- 
leged violations  of  the  law  on  the  part  of  tbe 
corporations.  But,  instead  of  proceeding  up- 
on tbelr  own  relation  as  tbe  appellants  did 
In  this  case,  they  bad  a  right  to  ask  tbe  court 
to  direct  the  prosecuting  attorney  to  proceed 
wltb  the  case  upon  the  showing  made  in  their 
complaint,  and,  if  the  court  refused  to  do  this, 
an  appeal  would  lie  to  this  court,  and  the 
question  of  the  sufficiency  of  tbe  comjilaint 
would  be  determined  on  such  appeal. 

But,  as  there  Is  no  provision  of  tbe  law 
for  the  procedure  suggested  by  the  appellants, 
tbe  Judgment  of  the  court  in  sustaining  a  de- 
murrer to  tbe  complaint  must  be  affirmed. 


W00D5IAN  et  al.  v.   SEATTLE   ELEC- 
TRIC CO. 

(Supreme  Court  of  Washington.    March  22, 
190G.) 

Cabriebs  — Injuries  to  Passenger— XBOLi- 
GENrE. 

Where  a  person  reached  the  rear  platform 
of  a  street  car,  and  attempted  to  board  it  after 
the  signal  to  start  had  been  given,  and,  failing 
to  board,   received  tbe  injuries  complained  o^ 
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the  company  was  not  guilty  of  negligence,  where 
the  conductor  was  at  his  proper  station,  and 
did  not  see  before  the  car  was  started  that  the 
person  intended  to  l)oard  it. 

[Ed.  Kote. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  $|  ll.'H-llOO.] 

Appeal  from  Superior  Court,  King  County ; 
George  E.  Morris,  Judge. 

Action  by  Josephine  A.  Woodman  and 
others,  against  the  Seattle  Electric  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiffs  appeal.    Affirmed. 

Baxter  &  Wilson  for  appellants.  Hughes, 
McMlcken,  Doyell  &  Ramsey,  for  respondent. 

MOUNT,  C.  J.  This  Is  an  action  for  dam- 
ages on  account  of  personal  Injuries,  which 
are  alleged  to  have  resulted  In  the  death  of 
W.  H.  Woodman.  The  action  was  brought 
by  the  widow  and  minor  children  of  the  de- 
ceased. The  complaint  alleged  negligence  as 
follows:  "That  on  or  about  the  2d  day  of 
S^tember,  1904,  the  said  W.  H.  Woodman 
presented  himself  as  a  passenger  on  one  of 
defendant's  cars  upon  C  street  In  the  city 
of  Ballard ;  that  near  the  Intersection  of  said 
C  street  and  Main  street,  the  said  W.  H. 
Woodman  signaled  to  the  conductor  ani 
driver  in  charge  of  said  car  to  stop  the  same 
for  the  purpose  of  allowing  the  said  Wood- 
man to  enter  thereon:  that  said  car  was 
thereupon  stopped,  and  the  said  Woodman 
thereupon  attempted  to  board  the  same,  but 
that,  through  the  negligence  and  carelessness 
of  the  driver  or  conductor  of  said  car,  or 
both  of  them,  said  car  was  started  while  be 
was  part  way  upon  said  car,  and  before  he 
had  obtained  a  secure  footing  thereon."  At 
the  close  of  plaintiffs'  evidence,  the  trial 
court  dismissed  the  action,  for  the  reason 
that  tile  evidence  failed  to  show  any  negli- 
gence on  the  part  of  the  defendant  company, 
and  for  further  reason  that  the  Injuries  re- 
ceived by  the  deceased  were  caused  by  his 
own  careless  and  negligent  acts. 

There  was  but  one  witness  who  testified  to 
the  accident.  The  facts  are  not  disputed,  and 
.-ire  substantially  as  follows :  The  defendant 
company  operated  an  electric  street  car  line 
between  Ballard  and  Seattle.  On  November 
2,  1904,  a  car  bound  for  Seattle  was  going 
east  on  C  street  In  the  city  of  Ballard.  When 
the  ear  came  to  Main  street,  which  crosses 
C  street  at  right  angles,  two  ladies  were  wait- 
ing there  to  board  the  car.  The  car  stopped 
for  these  ladles  at  the  east  side  of  Main 
street.  The  ladies  immediately  boarded  the 
rear  platform  of  the  car.  When  the  car  stop- 
ped Mr.  Woodman  was  somewhere  between 
the  rear  of  the  car  and  the  southwest  cor- 
ner of  the  Intersection  of  Main  and  C  streets, 
walking  very  fast  to  catch  the  car.  He 
reached  the  car  about  the  time  It  started,  and 
took  hold  of  It  and  attempted  to  board  it. 
As  he  did  so  his  foot  slipped  from  the  bottom 
step,  and  he  landed  on  the  board  pavement, 
still  holding  to  the  car  with  bis  hands.  He 
again  attempted  to  get  his  feet  on  the  step, 


but  failed  and,  holding  on  to  the  car.  was 
dragged  about  50  or  CO  feet,  when  the  car 
was  stopped.  When  he  attempted  to  get 
on  the  car  the  second  time,  the  conductor 
caught  him  by  the  arm  and  attempted  to  as- 
sist him,  but  without  success.  W^hen  the  car 
stopped,  he  got  up  from  the  ground,  brushed 
himself,  and  boarded  the  car,  and  rode  to 
his  destination.  He  died  on  January  5.  190.1. 
The  evidence  in  the  record  does  not  show  the 
character  of  the  Injuries.  No  negligence  of 
the  respondent  company  is  shown  In  this 
case.  The  only  possible  claim  of  negligence 
which  eonld  be  made  is  the  one  which  Is  at- 
tempted to  be  made,  viz.,  that  the  conductor 
of  the  car  saw,  or  should  have  seen,  that  Mr. 
Woodman  Intended  to  board  the  car  before 
the  car  was  started.  There  Is  no  evidence 
that  the  conductor  actually  saw  him  until 
after  he  had  attempted  to  board  the  car  and 
slipped  off.  The  car  was  then  In  motion. 
Nor  Is  there  any  evidence  that  the  conductor 
In  the  exercise  of  reasonable  care  should 
have  seen  that  Mr.  Woodman  was  intending 
to  board  the  car  before  It  started,  or  before 
the  signal  to  start  was  given  by  the  conduct- 
or to  the  motorman.  Mr.  Woodman  was  not 
with  the  ladles  when  the  car  stopped  for- 
them,  nor  was  he  at  the  entrance  of  the  car 
when  It  was  stopped,  but  was  to  the  reartliere- 
of,  and  It  does  not  appear  that  he  was  In  sight 
of  the  conductor.  He  did  not  reach  the  car 
until  It  was  in  motion  or  about  to  start,  and 
evidently  after  the  signal  to  start  had  b^eii 
given  by  the  conductor.  Unless  It  was 
shown  that  the  conductor  should  have  seen 
the  deceased,  or  that  the  latter  was  Intending- 
to  board  the  car  before  the  signal  to  go  ahead 
was  given  or  before  the  car  started,  the  con- 
ductor was  not  negligent,  and,  of  course,  the- 
respondent  was  not  negligent.  Foster  v.  Se- 
attle Electric  Co..  35  Wash.  1T7,  7C  Pac.  99.5. 

The  evidence  does  not  show  that  the  con- 
ductor was  not  at  his  station,  nor  does  It 
show  any  facts  from  which  the  jury  might 
reasonably  conclude  that  the  company  was 
negligent. 

The  Judgment  Is  therefore  affirmed. 

ROOT.  FULLERTON,  HADLEY,  CROW,, 
and  DUNBAR,  JJ.,  concur. 


HENRY  et  al.   v.  CITY   OF   SEATTLE. 

(Supreme  Court  of  Washington.    March  22, 

190«.) 

1.  Public  I/ANDs— Tide   Lands— Plats. 

Where  a  plat  of  tide  lands  was  made  by 
the  owners  of  (ie  adjoining  upland,  but  a  subse- 
quent plat  was  made  by  the  local  board  of  tide- 
land  appraisers,  whirh  was  ratified  by  the  state 
Legislature  (Laws  1805.  p.  527.  g§  54.  64),  the 
former  plat  was  vacated  in  so  far  as  it  conliict- 
ed  with  the  latter. 

2.  Same— Lease— Cancellation. 

Laws  1897,  p.  30.  c.  27,  directing  the  board 
of  state  land  commissioners  to  cancel  all  deeds . 
and   contracts    covering   tide   land    lota    which 
were  legally  established  street  projections  and 
extensions,    where   such    streets   or   extensiona . 
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liad  not  been  duly  vacated,  and  authoriiing  a 
Tpfundinfr  of  the  mone3'  paid  on  such  contrncts, 
«li<l  not  apply  to  streets  shown  by  a  former  plat 
which  was  vacated  by  a  later  plat  ratified  by  the 
legislature  prior  to  the  sale  of  the  lots  affect- 
ed thprebj'. 
3.  SA>rE— Estoppel. 

The  owner  of  tide  land  lots  constituting  a 
part  of  a  street,  as  shown  by  an  original  plat, 
which  bnd  been  vacated  by  a  subsequent  plat 
ratified  by  the  Legislature,  was  not  estopped 
to  deny  the  existence  of  the  street  because  his 
grantors  were  permitted  to  purchase  the  lots 
by  reason  of  having  purchased  lots  in  a  part 
of  the  original  plat  not  changed  by  the  new 
plat,  since  there  was  no  attempt  to  question  the 
plats  under  which  the  lots  were  purchased. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  by  James  Henry  and  others  against 
the  city  of  Seattle.  From  a  Judgment  In  fa- 
vor of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Scott  Calltoun  and  O.  B.  ThorKrimson,  for 
appellant.  Metcalfe  &  Jurey,  for  respond- 
«nt8. 


MOrXT,  0.  J.  Plaintiffs  brought  thte  ac- 
tion to  remove  a  cloud  from  the  title  to  cer- 
tain lots  in  the  city  of  Seattle.  The  question 
in  the  case  was  whether  or  not  a  certain 
street,  known  as  "Hill"  street,  extended 
across  the  plaintiffs'  lots.  The  trial  court 
found  that  it  did  not,  and  entered  a  decree 
acoordin^ly.    The  city  appeals. 

The  fnets  are  as  follows:  The  lots  In 
question  are  tide  lands  in  blocic  243  of 
the  Seattle  tide  lands,  as  platted  by  the 
iMMrd  of  tide  land  appraisers  under  the  act 
of  March  26,  1890  (I.*w8,  p.  431).  In  the 
year  1870  one  T.  I.  McKenny  platted  into 
streets,  lots,  and  blocks  what  is  known  as 
"Central  Seattle,"  which  comprised  a  tract 
of  land  lying  east  of  Elliott  Bay  and  extend- 
Irtn  up  to  the  line  of  ordinary  high  tide  on 
the  east  shore  of  Elliott  Bay.  One  of  the 
streets  In  this  addition  was  known  as  "Hill" 
street,  which  extended  east  and  west  through 
the  snld  addition.  Prom  the  date  of  the  plat 
to  the  present  time  mil  street  ha.s  been,  and 
now  is.  one  of  the  upland  streets  of  said 
city.  On  February  28,  1884,  during  territo- 
rial days,  the  owners  of  the  upland  adjoin- 
ing the  tide  lands  of  Elliott  Bay  platted  in- 
to street-,  lots,  and  blocks  the  tide  lauds  ly- 
ing ininiedlntply  to  the  west  of  their  upland 
IHwsessifins.  and  In  such  plat  extended  Hill 
street,  as  laid  out  in  the  plat  of  Central  Se- 
attle, In  a  direct  line  west  over  and  across 
the  tide  lands.  This  plat  was  designated  and 
known  as  "City  Front  Addition."  All  the 
street,  lots,  and  blocks  in  this  addition  were 
<-ovprcd  with  water.  In  ISg.'i  the  local  board 
of  tide  land  api)ralsers,  appointed  under  the 
act  of  1800.  examined,  certified,  and  platted 
all  of  the  Seattle  tide  lands  Into  streets,  lots, 
and  blocks,  designating  the  same  as  "Plat 
of  Seattle  Tide  Lands."  Thereafter,  on 
JIarch  2fi.  IS!).",  the  plat  so  made  and  the 
acts  of  tlie  said  board  in  reference  thereto 


were  ratified  by  the  state  Legislature.  Laws 
1805,  p.  .->27,  ii  54,  64.  The  plat  made  by  the 
board  of  tide  land  apprai-sers  In  1805  covered 
the  greater  part  of  the  tide  lands  formerly 
platted,  as  stated  above,  mider  the  name  of 
City  Front  addition.  A  street  running  nor- 
therly and  southerly  near  the  shore  line  wa» 
designated  as  "Seattle  Boulevard."  The 
streets,  lots,  and  blocks  to  the  east  of  this 
boulevard  were  changed  in  the  new  plat, 
but  the  lands  lying  to  the  west  of  this  boul- 
evard were  entirely  replatted  without  ref- 
erence to  the  old  plat;  so  that  the  streets 
on  the  plat  of  City  Front  addition  lying  to 
the  east  of  Seattle  Boulevard  extended  only 
to  said  boulevard,  while  to  the  west  an  en- 
tire new  plat  was  made.  The  blocks  were 
platted  much  larger  and  the  streets  much 
wider,  so  that  the  streets  running  east  and 
west  on  the  east  side  of  Seattle  Boulevard 
did  not  coincide  with  the  streets  on  the  op- 
posite side.  Ail  the  streets  In  this  plat  were 
water  streets  existing  only  on  paper.  Block 
243,  plat  of  Seattie  tide  lands.  In  which  re- 
spondents' lots  are  located,  lies  on  the  west 
side  of  Seattle  Boulevard.  Before  the  Se- 
attle tide  land  plat  wag  made  IliU  street, 
as  platted  by  City  Front  addition,  extende<l 
across  this  bloc-k  and  covered  a  part  of  the 
land  now  owned  by  respondents.  In  18!)."), 
after  the  plat  of  Seattle  tide  lands,  the  Se- 
attle Transfer  Company  applied  to  the  state 
to  purchase  the  lots  in  question,  according 
to  the  plat  of  Seattie  tide  lands,  and  in  Jan- 
uary, 1897,  a  contract  was  entered  Into  by 
the  state  with  the  transfer  company,  and  In 
1001  a  deed  was  Issued  therefor.  Respoud- 
ents,  by  mesne  conveyances,  have  acciuired 
the  title.  In  189«  the  city  of  Seattle  applied 
to  the  board  of  state  land  commissioners  to 
change  the  plat  of  Seattle  tide  lands  so  as 
to  make  an  extension  on  Hill  street  and  other 
streets  one  block  further  west,  which  would 
extend  said  street  across  block  243,  Seattle  tide 
lands,  where  apiiellaut  maintains  that  It  now 
Is.  The  board  of  state  land  commissioners 
refused  to  act  uiwn  this  petition,  and  there- 
upon an  action  In  mandamus  was  brought  to 
compel  them  to  do  so.  The  action  was  dis- 
missed and  an  appeal  was  taken  to  this  court, 
and  the  Judgment  of  the  lower  court  was 
afflrme<l.  City  of  Seattle  v.  Forrest,  14 
Wash.  423.  44  I>nc.  SSS.  In  1S07,  after  the 
contract  had  been  entered  into  between  the 
state  and  the  Seattle  Transfer  Company,  who 
purchased  the  lots  In  question,  the  Legisla- 
ture passed  an  act  directing  the  board  of 
state  laud  conuiiissioners  to  cancel  all  doedii 
and  contracts  covering  tide  land  lots  which 
wore  legally  establisherl  street  projections 
and  exfoui.ions.  whore  stu-li  strwts  or  exten- 
sions had  not  been  duly  vacated,  and  nuthor- 
izeil  a  refunding  of  the  money  paid  on  such 
contracts.  Laws  180".  p.  30,  c.  27.  There- 
after, on  June  IS.  1807,  without  notice  to  any 
one.  the  board  of  state  land  commissioners 
entered  an  order  on  their  minutes  canceling 
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certain  contracts,  and  among  them  the  con- 
tract for  the  lota  now  owned  by  respondents; 
but  no  money  was  ever  refunded,  and  subse- 
quently a  deed  was  Issued  by  the  state  there- 
for. 

During  all  the  time  up  to  the  time  of  the 
filing  of  the  plat  by  the  board  of  tide  land 
appraisers  in  1893,  the  fee  of  the  tide  lands 
was  in  the  state.  There  was  no  adverse 
claim  against  this  fee.  Assuming  that  the 
plat  made  and  filed  by  the  upland  owners  in 
1884  was  authorized  by  law  then  In  force, 
still  the  state  by  Its  constituted  authorities 
had  power  to  abandon  or  vacate  the  plat  and 
the  streets  and  blocks  theretofore  made,  and 
make  another  plat  If  It  saw  fit  to  do  so.  es- 
pecially where  private  rights  had  not  inter- 
vened, and  were  not  Interfered  with.  The 
rule  is  thus  stated  by  Mr.  Dillon,  In  his  work 
on  Municipal  Corporations,  vol.  2  (2d  Ed.)  i 
(KjO  :  "The  plenary  power  of  the  Legislature 
over  streets  and  highways  is  such  that  It 
may.  In  the  absence  of  special  constitutional 
restriction,  vacate  or  discontinue  the  public 
easement  In  them,  or  Invest  municipal  cor- 
porations with  this  authority."  To  the  same 
effect,  see  sections  651  and  C51a,  same  vol- 
ume; Elliott  on  Roads  and  Streets  (2d  Ed.) 
§  857;  27  Enc.  of  I/aw  (2d  Ed.)  p.  113;  San 
Francisco  v.  Burr,  108  Cal.  4C0.  41  Pac.  482; 
Brook  V.  Horton,  68  Cal.  554, 10  Pac.  204.  In 
the  case  of  San  Francisco  v.  Burr,  supra, 
the  court  said,  quoting  from  Polaek  v.  San 
Francisco  Orphan  Asylum,  48  Cal.  492: 
"That  the  Legislature  possesses  competent 
power  to  vacate  a  street  In  a  city;  that  the 
Legislature  may  delegate  or  commit  such 
power  to  the  municipal  authorities  of  the 
city ;  that  Its  exercise  by  the  municipal  author- 
ities Is  dependent  on  the  will  and  subject  to 
the  control  of  the  Legislature;  and  that  after 
such  power  has  thus  been  committed  to  the 
municipal  authorities  the  Legislature  may 
revoke  It  In  part,  as  well  as  In  whole,  or, 
without  any  express  revocation,  may  itself 
exercise  It  In  any  particular  Instance — are 
])ropositions  about  which  there  can  be  no 
controversy  In  this  state.  The  plenary  pow- 
er of  the  Legislature  over  the  whole  domain 
of  streets  is  well  Illustrated  by  the  decisions 
of  this  court  In  the  litigation  respecting 
Kearney,  Second,  and  Beale  streets,  in  the 
city  of  San  Francisco." 

There  are  no  constitutional  restrictions  up- 
on the  legislature  in  regard  to  the  vaca- 
tion of  streets  in  cities  In  this  state.  Its 
jtower  is  therefore  supreme.  When  the  last 
plat  was  made  and  filed  and  approved  by  the 
Legislature  of  the  state,  which  had  full  au- 
thority over  Its  own  lauds,  such  plat  neces- 
sarily vacated  the  former  plat,  including  all 
streets  and  lots  and  blocks  which  were  in  con- 
flict with  the  latter  plat.  Otherwise  there 
would  be  two  conflicting  plats  existing  upon 
the  same  land  at  the  same  time,  which 
would  lead  to  utter  confusion.    For  this  rea- 


son, It  follows  conclusively  that  the  Legis- 
lature Intended  by  the  approval  of  the  sec- 
ond plat  to  vacate  the  former  plat.  In  so 
far  as  the  latter  plat  covered  ground  occupied 
by  the  former.  Brook  v.  Horton.  supra. 
The  only  legal  streets  to  the  west  of  Seattle 
Boulevard  are  the  streets  as  designated  on 
the  plat  of  Seattle  tide  lands.  Hill  street, 
therefore,  terminates  at  the  east  line  of  Se- 
attle Boulevard,  and  does  not  extend  across 
respondents'  lots.  The  act  of  1897,  puriwrt- 
Ing  to  authorize  the  cancellation  of  contracts 
for  tide  land  lots  which  were  street  projec- 
tions or  extensions,  had  no  application  to  the 
resiwndents'  lots,  because  that  part  of  Hill 
street  which  had  formerly  extended  over  the 
lots  had  been  legally  vacated  long  prior  to 
the  passage  of  that  act. 

Appellant  argues  that  respondents  are  es- 
topped to  say  that  Hill  street  does  not  extend 
across  their  lots  on  the  west  side  of  Seattle 
Boulevard,  because  their  grantors  were  per- 
mitted to  purchase  the  said  lots  by  reason  of 
having  purchased  lots  in  City  Front  addition 
on  the  east  side  of  said  boulevard,  and  sev- 
eral cases  are  cited  from  this  court  to  the 
effect  that,  where  one  purchases  lots  accord- 
ing to  a  certain  plat,  be  is  bound  by  this 
plat.  If  this  rule  is  apjilicable  to  this  case 
at  all,  It  is  favorable  to  respondents,  because- 
respondents  did  not.  nor  did  their  predeces- 
sors in  Interest,  purchase  the  lots  in  blocks 
243,  Seattle  tide  lands,  as  platted  in  City 
Front  addition.  Those  lots  were  purchased 
after  City  Front  addition  to  the  west  of  Se- 
attle Boulevard  bad  been  vacated.  That 
part  of  City  Front  addition  to  the  east  of 
Seattle  Boulevard  was  adopted  by  the  plat 
of  Seattle  tide  lands,  and  therefore  became  a 
part  of  Seattle  tide  lands.  Respondents  are 
not  attempting  to  question  tlie  plats  by 
which  they  purchased  their  lots,  but  are 
maintaining,  and  have  a  right  to  maintain, 
that  they  purchased  according  to  the  plat  le- 
gally existing  at  the  time  of  the  purchase, 
and  that  prior  plats  had  theretofore  been 
vacated. 

The  Judgment  of  the  lower  court  Is  right, 
and  is  therefore  aflflrmed. 

ROOT,  FULLERTON.  HADLEY,  CROW, 
and  DUNBAR,  JJ.,  concur. 


ALLEN   V.    BAXTER   et   at. 

(Supreme  Court  of  Wdshington.    March  23, 
1906.) 

1.  .A.PPEA1:, — REccan — Necessity  fob  Bill  op 
Exceptions  ok  Statement  of  Facts. 

The  Supreme  Court  will  not  review  ques- 
tions of  fact  presented  to  the  lower  court,  where 
all  the  materini  facts  presented  to  the  trial 
court  are  not  brought  up  by  bill  of  exceptions  or 
statement  of  facts  properly  certified  by  tlie  trial 
judge. 

[Ed.   Note. — For  cases  In   point,   see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  g  2416.1 
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2.  Pleading  —  Devurber  —  Mode  or  Objbo- 
iiON  TO  Pleading. 

Objections  to  a  complaint  by  a  receiver,  on 
the  ground  that  it  does  not  allege  that  plaintiff 
was  the  duly  qualified  and  acting  receiver  at 
the  time  the  action  was  begun,  that  the  mere 
allegation  that  he  was  appointed  and  <]ualified 
is  not  snflicirnt,  and  that  the  complaint  fails 
to  show  in  what  case  or  court  the  plaintiff  was 
appointed  receiver,  are  not  such  as  can  be  raised 
by  demurrer  under  the  Code,  though  they  might 
have  been  raised  by  a  proper  motion. 

3.  llECETVEBK— Actions — Pleading. 

A  complnint  by  a  receiver  need  not  allege 
that  the  receiver  has  leave  of  court  to  bring  the 
action. 

[Kd.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  S  3(52.] 

4.  Same. 

The  complaint,  in  an  action  by  the  receiver 
of  a  con>oration  to  have  a  claim  against  the 
corporation  declared  a  general  claim,  and  a  levy 
of  attachment  sued  out  thereunder  dissolved 
on  the  gronnd  of  the  company's  insolvency,  was 
not  subject  to  general  demurrer,  on  the  ground 
that  it  did  not  allege  that  defendants  knew  that 
the  corporation  was  insolvent  at  the  time  the 
attachment  was  sued  out,  but  such  knowledge 
would  be  presumed  as  against  the  general  de- 
murrer. 

Appeal  from  Superior  Court,  Suobomlsli 
County;   W.  W.  Black,  Judge. 

Action  by  Clay  Allen,  as  receiver  of  tbe  De 
Soto  Placer  MIuIur  Coiupuuy,  against  Marlon 
B.  Baxter  and  another.  From  a  Judgment 
in  favor  of  plniutlfT,  defeuduuts  appeal.  Af- 
flnued. 

I.  D.  McCuteheon,  for  appellants.  Byers  & 
Byers  and  Clay  Allen,  for  respondent. 

MOUNT,  C^  J.  TUls  action  was  brought  In 
Snohomish  county.  Tbe  complaint,  omitting 
formal  iiarts,  is  as  follows:  "(1)  That  tbe  De 
Soto  Placer  Mining  CV>mpauy  Is  a  foreign 
cori>oratlon.  organized  under  tbe  laws  of  the 
state  of  West  Virgiua,  and  authorized  to 
transact  business  in  the  state  of  Washington. 
(2)  That  during  all  tbe  times  hereinafter  men- 
tioned and  until  the  appointment  of  a  re- 
ceiver, the  said  corporation  was  maintaining 
an  office  in  the  city  of  Seattle,  King  county, 
Wasb.,  where  service  could  be  bad  upon  said 
corporation.  (3)  That  on  tho  29th  day  of 
March,  1004,  the  said  Marlon  B.  Baxter  filed 
her  complaint  In  this  court  against  tbe  De 
Soto  Placer  Mining  Company  as  defendant, 
wbieb  said  action  is  docketed  and  numbered 
as  Xo.  42,347,  wherein  she  sought  to  recover 
from  the  said  defendant  for  services  rendered 
tbe  snm  of  $3,000.  (4)  That  afterwards,  to 
wJt  on  March  30,  1904.  a  writ  of  attachment 
against  the  certain  property  of  the  De  Soto 
Placer  Mining  Comiwiny  hereinafter  described 
was  sued  out,  issued  and  directed  to  the  said 
Frank  P.  Brewer,  sheriff  of  Snohomish  coun- 
ty, Wash.,  for  service;  that  the  said  Frank 
P.  Brewer,  as  sheriff  of  Snohomish  county, 
made  service  of  said  writ  of  attachment  by 
filing  tbe  same  with  tbe  auditor  of  said  coun- 
ty; that  the  said  De  Soto  Placer  Mining  Com- 
pany entered  its  appearance  by  general  denial 
in  said  action.  (5)  That  afterwards,  to  wit, 
on  tbe  20th  day  of  October,  1004,  Judgment 


was  rendered  In  favor  of  the  said  Marion 
B.  Baxter  and  against  said  De  Soto  Placer 
Mining  Company  in  the  sum  of  $3,000,  with 
Interest.  (6)  That  on  the  20th  day  of  Octo- 
ber, 1004,  a  writ  of  execution  against  tbe 
property  hereinafter  described  was  issued  out 
of  this  court,  and  directed  to  tbe  said  Frank 
P.  Brewer,  as  sheriff  of  Snohomish  county, 
for  execution,  and  service  of  said  writ  was 
made  by  filing  the  same  w^ith  tbe  auditor 
of  said  county.  (7)  That  on  tbe  23d  day  of 
July,  1804,  one  Arthur  G.  Mather  was  regu- 
larly appointed  as  receiver  for  all  the  prop- 
erty and  assets  of  the  De  Soto  Placer  Mining 
Company,  in  an  action  wherein  one  Louis  L. 
Lang  was  plaintiff  and  the  De  Soto  Placer 
Mining  Company  defendant.  (8)  That  after- 
wards, to  wit,  on  the day  of  November, 

lOOl,  tbe  said  Arthur  G.  Mather  was,  at  his 
own  request,  removed  as  said  receiver,  and 
the  plaintiff  herein  was,  on  the  ICtb  day  of 
November,  1904,  by  order  of  the  Hon.  George 
E.  Morris,  Judge  of  tbe  said  superior  court 
of  King  county,  Wasb.,  appointed  as  receiver 
of  the  i)roperty  and  assets  of  the  De  Soto 
Placer  Mining  Company.  (9)  That  the  said 
receiver  before  bringing  his  action  in  this 
court  has  filed  his  oath  and  been  regularly 
qnallfii^l  as  such  receiver.  (10)  That  at  the 
time  of  the  filing  of  tbe  suit  of  tbe  said 
Marlon  B.  Baxter  against  tlie  De  Soto  Placer 
Mining  Company,  and  at  tbe  time  of  the  is- 
sue and  service  of  the  writ  of  attachment 
thereimder.  and  at  the  time  of  the  issue  and 
service  of  the  writ  of  execution,  and  tbe  Judg- 
ment obtained  iu  said  suit,  tbe  De  Soto  Placer 
Mining  Company  was  wholly  insolvent.  (11) 
That  prior  to  all  the  dates  hereinbefore  men- 
tioned, to  wit,  on  or  about  the  month  of  No- 
vember, in  the  year  100.3.  practically  all  of 
tbe  real  estate  and  personal  proi)erty  of  the 
said  company  bad  been  conveyed,  transferred, 
and  leased  to  the  said  company.  (12)  That 
the  debts  and  liabilities  due  from  said  com- 
l>any  to  its  creditors,  at  the  time  of  the  filing 
of  the  said  Marlon  B.  Baxter's  complnint,  ag- 
gregated approximately  the  sum  of  $90,000, 
and  the  property  and  assets  at  that  time  be- 
longing to  tbe  said  company  did  not  exceed 
in  vahie,  and  does  not  now  exceed  in  value, 
the  sum  of  $10,000.  Including  the  proiierty 
hereinafter  described.  [Then  follows  a  long 
list  of  real  property  and  mining  claims  lo- 
cated In  Snohomish  county.  Wash.l  (l.S)  That 
the  said  Frank  P.  Brewer,  as  sheriff  of  Sno- 
homish county,  is  authorized  to  sell  the  prop- 
erty hereinbefore  described  In  said  writ  of  at- 
tachment under  said  execution.  (14)  That 
there  is  little  or  no  property  of  said  company 
available  to  paythedebts  due  the  creditors  of 
the  company;  that  said  Marlon  B.  Baxter 
and  tbe  other  defendant  herein,  sbonld  sale 
be  made  of  the  property  hereinbefore  describ- 
ed and  proceeds  thereof  appropriated,  the 
said  Marion  B.  Baxter  will  receive  approx- 
imately the  full  amount  of  her  claim  against 
tbe  said  company,  while  tbe  other  creditors  here- 
in will  take  nothing:    Wherefore  tbe  plaintiff 
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prays  tbat  the  claim  of  said  Marion  B.  Bax- 
ter l>e  declared  a  general  claim  against  said 
corporation;  that  the  levy  under  the  writ  of 
attachment  and  the  levy  of  the  writ  of  execu- 
tion sued  out  by  these  defendants  be  dissolved 
and  Bet  aside;  that  the  property  herein  be  giv- 
en into  the  control  of  the  receiver  as  an  asset 
of  said  corporation."  The  defendants  ap- 
peared in  the  action  and  filed  a  general  de- 
murrer to  the  complaint,  upon  the  groimd 
that  It  did  not  state  facts  snfflclent  to  consti- 
tute a  cause  of  action.  At  the  same  time,  the 
defendant  demanded  a  change  of  venue  to 
King  county,  upon  the  ground  that  the  princi- 
pal defendant  resided  in  King  county,  and 
tbat  all  of  the  defendants'  witnesses  resided 
in  King  county.  This  motion  was  heard  and 
denied  on  January  31,  1905.  Thereafter  the 
demurrer  was  beard  and  on  Jime  22,  1905, 
was  overruled.  Defendants  elected  to  stand 
on  their  demurrer,  and  a  judgment  was  enter- 
ed as  prayed  for  In  the  complaint.  The  de- 
fendants appeal,  alleging  (1)  that  the  court 
erred  in  denying  the  demand  for  a  change  of 
the  place  of  trial;  (2)  In  overruling  the  de- 
murrer. 

No  statement  of  facts  or  bill  of  exceptions 
Is  brought  here  under  certificate  of  the  trial 
Judge.  Several  affidavits  for  and  against  the 
demand  for  a  change  of  the  place  of  trial  are 
embodied  in  the  trnnseript,  which  is  certi- 
fied by  the  cleric  as  being  "a  full,  true  and 
correct  copy  of  so  much  of  the  records  and 
files  as  the  appellant  deems  material  to  a 
review  of  the  matters  embraced  In  this  ap- 
peal." Respondent  moves  to  strike  all  these 
affidavits,  for  the  reason  that  they  have  not 
been  Incorporated  in  the  record  by  a  state- 
ment of  facts  or  bill  of  exceptions.  This  mo- 
tion must  l)e  sustained.  We  have  often  and 
uniformly  held  that  we  will  not  i-eview  ques- 
tions of  fact  presented  to  the  lower  court, 
unless  all  the  material  facts  presented  to  the 
trial  ore  brought  here  by  bill  of  exceptions  or 
statement  of  facts  properly  certified  by  the 
trial  judge.  State  v.  Humason,  5  Wash. 
499.  32  Pac.  Ill;  Clay  v.  Selah  Valley  Irri- 
gation Co.,  14  Wash.  54.3,  45  Pac.  141;  Jacob- 
son  V.  Lunn.  16  Wash.  487.  48  Pac.  237; 
Chevalier  v.  Wilson,  30  Wash.  227,  70  Pac. 
487:  Soder  v.  Adams  Hardware  Co..  38  Wash. 
007.  80  Pac.  775. 

.\pi)ellant  argues  that  the  complaint  is  not 
sufficient,  because  It  does  not  allege  that  the 
respondent  was  the  duly  qualified  and  acting 
receiver  at  the  time  the  action  w^as  begun; 
that  the  mere  allegation  that  he  was  appoint- 
ed and  qualified  is  not  sufficient;  that  the 
complaint  falls  to  show  In  what  case  or  court 
the  respondent  was  tiiipolnttHl  receiver.  It  is 
sufficient  to  say  of  these  oluectlons  that  they 
are  not  such  as  can  be  raised  by  demurrer 
under  our  Cotle  i)ractk'e.  They  might  have 
been  raised  by  a  proper  motion,  but  not  by 
demurrer.  In  Isaacs  v.  Holland,  4  Wash. 
54,  29  Pac.  970).  this  court,  quoting  from  an 
earlier  territorial  case,  said:  "A  snitor  Is 
no  longer  to  be  turue<l  out  of  cotu't,  if  by 


uialcing  all  reasonable  Intendments  in  bis 
favor  enough  can  be  seized  hold  of  in  his 
pleadings  to  show  that  be  has  rights  which 
ought  to  be  enforced.  He  may  be  required  ou 
motion  to  conform  his  statement  to  the  niles 
of  good  pleading,  and,  if  he  refuse,  nmy  be 
turned  out  of  court ;  but,  as  against  a  demur- 
rer, the  office  of  which  is  to  raise  a  substan- 
tial issue  on  the  law  of  the  case,  and  not  ou 
the  law  of  practice  and  pleading,  eviden- 
tiary facts,  and  even  inferences  from  aver- 
ments amounting  to  mere  conclusions  of  law 
will  be  considered  in  bis  favor. 

Appellants  contend  further  that  the  com- 
plaint is  Insufficient,  because  It  does  not 
show  that  the  receiver  has  obtained  leave  of 
court  to  bring  the  action.  This  court  held 
otherwise  in  Hardin  v.  Sweeney,  14  Wash. 
129,  44  Pac.  138.  and  Corapton  v.  Schwabacher 
Bros.,  15  Wash.  306,  40  Pac.  338.  Appellants 
also  contend  that  the  complaint  is  insufficient. 
l)ecause  it  contains  no  allegation  that  the 
appellants  knew  that  the  corporation  was  in- 
solvent at  the  time  the  attachment  was  sued 
out  We  think  this  is  not  necessary.  If,  as 
a  matter  of  fact,  the  corporation  was  insol- 
vent at  the  time  of  the  levy  of  the  writ,  the 
fimds  of  the  corporation  wei-e  trust  funds  for 
the  benefit  of  the  creditors  thereof.  Compton 
V.  Schwabacher  Bros.,  supra;  Washington 
Liquor  Co.  v.  Alladio  Cafe  Co.,  28  Wasli.  176, 
08  Pac.  444;  State  ex  rel.  v.  Sui)erior  Court, 
3C  Wash.  91,  78  Pac.  461.  As  against  a  gen- 
eral demurrer.  It  will  be  presumed  that  ap- 
pellants bad  knowledge  of  the  fact. 

The  court  properly  overruled  the  demurrer, 
and  the  judgment  Is  therefore  affirmed. 

ROOT,  DUNBAR,  CROW,  FULLERTOX, 
and  HADLEY,  JJ.,  concur. 


ARTHUR  V.  WASHINGTON  WATER 
POWER  CO. 

(Supreme  Court  of  Washington.    March  2.3, 
1900.) 

1.  Costs  —  Payment  —  Stat  of  Subseqc-ent 
Action  untii.  Payment— Order— Effect. 

An  artiou  was  voluntarily  dismissed  and 
plaintiff  instituted  a  second  suit  against  the 
same  defendant  involving  tlie  same  matter.  De- 
fendant moved  for  an  order  requiring  the  pay- 
ment of  the  costs  of  the  first  action  as  a  condition 
precedent  to  tlie  prosecution  of  the  second.  The 
order  made  stated  that  tlie  motion  was  granted, 
and  added  that  tlie  proceedings  should  be  stayed 
until  the  costs  were  paid.  Held,  that  the  order 
was  in  effect  one.  requiring  the  payment  of  the 
costs  before  plaintiff  could  prosecute  the  second 
action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Coats,  {S  1048-1058.] 

2.  Same— Time  Within  Which  to  Pat  Costs. 

An  order  reqairing  plaintiff  to  pay  the  tosts 
of  a  prior  action  before  he  could  prosecute  a 
second  action,  which  did  not  fix  the  time  within 
which  payment  should  be  made,  at  least  required 
plaintiff  to  pay  the  costs  within  a  reasoable  time 
if  he  desired  to  prosecute  the  second  action. 

3.  Dismissal  and  Nonsuit— Gbouxds— Fail. 
URE  TO  Prosecute. 

A  complaint  and  summons  were  served  in 
July,  1902.    la  tlie  same  month  defendant  filed 


Digitized  by 


Google 


Wash.) 


STATE  T.  BOSa 


29 


a  motion  T«<inirlns  plaintiff  to  pay  the  costs  in 
s  prior  snit  involving  the  same  matter.  In 
March,  1W)5,  defendant  caused  the  motion  to 
l>e  noted  for  hearing,  and  the  court  sustained 
it  and  ordered  that  the  proceedings  should 
be  stayed  until  the  costs  were  paid.  Subse- 
quently defendant  moved  for  tlie  dismissal  of 
the  action  for  failure  to  prosecute.  It  was  not 
shown  that  plaintiff  could  not  have  paid  the 
costs,  or  that  the  time  l>etween  the  order  to 
pa.v  costs  and  tlie  motion  to  dismiss  was  insufil- 
cient.  Held,  tliat  the  court  in  the  exercise  of  its 
discretion  properly  dismissed  the  action  for 
failure  to  prosecute. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  J.  W.  Arthur  against  the  Wash- 
ington Water  Power  Company.  From  a 
ludgment  dismissing  the  action  for  failure 
to  prosecute,  plaintiff  appeals.    Affirmed. 

C.  S.  Voorbees  and  Reese  H.  Voorhees,  for 
appellant.    H.  M.  Stephens,  for  respondent 

HADLEY,  J.  This  appeal  Is  from  a  Judg- 
ment dismissing  the  action  for  failure  to  dil- 
igently prosecute  It.  The  complaint  and 
summons  were  served  upon  the  defendant  on 
July  8,  1902.  On  the  25th  day  of  the  same 
month  certain  motions  were  served  and  filed 
by  the  defendant,  among  which  was  a  motion 
for  an  order  requiring  the  plaintiff  to  pay 
the  costs  of  an  action  theretofore  Instituted 
by  the  plaintiff  against  the  defendant,  such 
payment  to  be  required  as  a  condition  pre- 
cedent to  the  prosecution  of  this  action.  The 
motion  stated  that  the  former  action  was  for 
the  same  cause  as  that  set  forth  In  this  com- 
plaint. The  motion  was  supported  by  affi- 
davit which  stated  that  the  former  action 
was  voluntarily  dismissed  by  the  plaintiff, 
and  that  costs  were  taxed  In  favor  of  the  de- 
fendant, against  the  plaintiff.  In  the  sum  of 
f73,  no  part  of  which  had  been  paid.  The 
action  remained  In  that  condition  from  July, 
Ifxe,  until  March  1,  1905,  when  the  defend- 
ant caused  the  motion  to  be  noted  for  bear- 
ing on  March  4th.  On  the  last-named  date, 
after  a  hearing,  the  court  entered  an  order 
sustaining  the  motion,  and  also  ordering  that 
further  proceedings  In  behalf  of  plaintiff  be 
stayed  until  he  should  pay  said  jtidgment 
for  costs.  Following  the  above  order,  the 
defendant  moved  the  court  for  an  order  dis- 
missing the  cause,  for  the  reason  that  the 
plaintiff  had  failed  to  diligently  prosecute  the 
action.  The  motion  was  supported  by  affi- 
davit reviewing  the  history  of  the  cause  as 
above  set  forth,  and  stating  that  the  said 
Judgment  for  costs,  and  no  part  thereof,  had 
been  paid.  On  the  18th  day  of  March,  after 
a  hearing  of  the  motion.  It  was  granted,  and 
Judgment  entered  dismissing  the  action.  The 
plaintiff  has  appealed. 

It  Is  first  assigned  that  the  court  erred  in 
causing  the  order  to  be  entered  staying  pro- 
ceedings until  the  costs  of  the  former  action 
should  be  paid,  in  the  absence  of  an  order 
requiring  the  payment  of  such  costs.  The 
motion  upon  which  the  order  was  based  ask- 
ed for  an  order  requiring  the  payment  of  the 
costs  as  a  condition  precedent  to  the  prosecu- 


tion of  the  second  action.  The  order  stated 
that  the  motion  was  granted,  and  It  also  add- 
ed that  proceedings  should  be  stayed  until 
the  costs  were  paid.  The  order  was,  there- 
fore, in  effect,  one  requiring  the  payment  of 
the  costs.  It  is  true  no  time  was  fixed  with- 
in which  payment  should  be  made,  but  the 
motion  to  require  the  payment  had  been 
pending  In  the  cause  for  more  than  2\^ 
years,  and  the  order  could  have  been  no  sur- 
prise to  appellant  in  view  of  the  decisions 
of  this  court  In  similar  cases.  Schwede  v; 
Hemrich,  29  Wash.  124,  69  Paa  64.3 :  Plumley 
v.  Simpson,  31  Wash.  147,  71  Pac.  710. 

If,  therefore,  appellant  could  not  pay  the 
costs  at  once,  he  was  at  least  under  obliga- 
tions to  pay  within  a  reasonal>le  time  if  he 
desired  to  further  prosecute  the  second  ac- 
tion. He  assigns  as  error  that  on  the  four- 
teenth day  after  the  order  staying  proceed- 
ings the  court  dismissed  the  action  for  want 
of  diligent  prosecution.  The  record  does  not 
disclose  that  any  showing  was  made  to  the 
court  that  appellant  could  not  have  paid  the 
costs  or  that  for  any  reason  the  time  that 
had  elapsed  was  Insufficient.  The  motion 
to  dismiss  also  reached  to  failure  in  all  mat- 
ters of  diligence  to  prosecute,  and  not  alone 
to  failure  to  pay  the  costs.  The  court  was 
advised  that  this,  a  second  action,  had  been 
pending  for  more  than  214  years,  and  that  ap- 
pellant had  of  his  own  initiative  taken  no 
steps  within  all  that  time  to  forward  the  pros- 
ecution of  the  case.  Such  facts  were  proper 
to  consider  In  connection  with  the  failure 
to  pay  costs,  and  upon  all  the  facts  taken  to- 
gether we  think  the  court  was  Justified  In 
dismissing  the  action.  While  It  is  true  the 
respondent  could  have  taken  steps  to  forward 
the  action,  yet,  the  suit  having  been  brought 
by  appellant,  the  duty  was  particularly  upon 
him  to  see  that  diligence  was  exercised.  In 
Langford  v.  Murphoy,  30  Wash.  409,  70  Pac. 
1112,  we  said:  "Nor  do  we  think  that  the 
fact  that  the  statute  permits  the  defendant 
to  bring  a  case  on  to  hearing  deprives  the 
court  of  Its  unquestioned  common-law,  if 
not  inherent,  power  to  clear  Its  dockets  of 
abandoned  or  stale  actions."  See,  also.  First 
National  Bank,  etc.,  v.  Hunt  (Wash.)  82  Pac. 
28.'5.  We  shall,  therefore,  not  Interfere  with  > 
the  discretion  of  the  trial  court  in  dismissing 
the  action  under  ail  the  circumstances. 

The  Judgment  is  affirmed. 

MOUNT.  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


STATE  ex  rel.  SMITH  v.  ROSS.   Public 
I^nds  Com'r. 

(Supreme  Court  of  ■'^'"stiington.    March  24, 
1906.) 

1.  Mandamus— Scope  of  Relief— Remedy  bt 

Laws'lOOl,  p.  OS,  c.  62.  $  1,  authorizing  an 
appeal  from  orders  or  decisions  of  the  board  of 
state   land   commissioners,    does   not   authorize 
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*uch  an  appea]  from  an  order  of  the  eommis- 
Rioner  of  public  lands  canceling  a  lease  of  tide 
lands,  and  therefore  did  not  deprive  the  lessee 
of  the  right  to  maintain  mandamus  to  compel 
the  reinstatement  of  the  lease. 

[EA.  Note. — For  cases  in  point,  see  vol.  33, 
-Cent.  Dig.  Mandamus,  {  9.] 

2.  Public  I.iANDs  —  Lands  of  State  — Tidk 
L,AND8  —  Leases  —  Fohfeitube  —  Notice  — 
Sebvice. 

Ballinger's  Ann.  Codes  &  St  S  21."»5,  re- 
4iuiring  the  commissioner  of  public  lands  to  keep 
a  full  and  complete  record  of  all  leases  thereof, 
«nd  on  the  firHt  of  each  and  every  month  to 
cause  notice  of  delinquency  to  be  served  on 
lessees  of  such  lands,  etc.,  having  been  construed 
for  more  than  ten  years  not  to  require  personal 
service  of  snch  notice,  in  order  to  authorize 
a  forfeiture  the  service  of  a  delinquency  notice 
thereunder  by  mail  constituted  a  sufficient  com- 
pliance with  such  provision. 
■3.  Same— FoBFEiTURE. 

Ballinger's  Ann.  Codes  &  St.  |  21."»5.  re- 
quires the  commissioner  of  public  lands  to 
cause  notice  to  be  served  on  lessees  of  public 
lands,  who  may  become  delinquent  on  annual 
payment  within  W  days,  and  therefore  subject 
to  forfeiture,  and  that  he  shall  forthwith,  if 
no  response  be  had,  declare  a  forfeiture  of  the 
lease.  Held  that,  where  such  a  notice  attempted 
to  be  served  on  the  lessee  by  mail  was  not  re- 
(•eived  by  her,  but  was  returned  to  the  state 
land  commissioner,  and  the  amount  of  rent  due 
was  tendered  before  the  expiration  of  (;0  days 
from  the  date  of  the  service  of  a  second  notice, 
the  commissioner  had  no  power  to  cancel  the 
lease. 

Mandamus  by  the  state,  on  rclntiou  of  Mar- 
guerite II.  Smith,  against  E.  \V.  Uo.ss,  as  ooiu- 
missloner  of  state  iiublic  liuuls.    Writ  granted. 

Harold  Piestou  and  K.  II.  (}uic,  for  plain- 
tiff.   A.  J.  Falkuor,  for  defendant. 

CROW,  J.  This  is  an  original  npidkntlon 
made  to  this  court  for  a  writ  of  mandamus  to 
compel  the  defendant,  as  state  land  conunls- 
sloner,  to  reinstate  a  certain  lease  of  tide  lands 
and  a<fei>t  the  rent  due  thereon.  The  relator 
Jillegps  that  on  NovenilXT  1,  l.S!»!(.  the  state 
of  Washington,  by  and  through  its  then  duly 
<inalifled  and  acting  commissioner  of  public 
lands,  e.xecuted  and  delivered  to  one  V.  Hugo 
Smith,  the  husband  of  relator,  lease  No.  311 
for  the  period  of  :W  years  for  certain  tide 
lands  of  the  first  class  in  Seattle.  King  couu- 
t.v.  Wash. :  that  on  November  1,  1899,  said  V. 
Hugo  Smith  paid  the  sum  of  !fa4  rent  on  said 
lease  for  fli-st  year  of  the  term  thereof,  and 
paid  the  further  snm  of  |24  each  year  In  ad- 
vance for  the  years  eonnneuclng  November  1. 
19()0.  November  1,  lfK)l.  Novend)er.  1,  1902, 
November  1,  1903:  that  on  the  10th  day  of 
February,  1903.  snid  V.  Hugo  Smith  assigned 
•said  lease  to  the  relator;  that  said  assign- 
ment was  approved  hy  the  cnnnnissloner  of 
public  lands,  and  that  the  relator  Is  now  the 
owner  of  said  lease  as  her  separate  i)rop- 
■erty :  that  the  relator  believed  the  rent  due 
on  November  1,  19fl4.  had  been  paid ;  that  no 
notice  as  required  by  law  was  ever  served 
upon  her  notifying  her  that  said  rent  was 
dne  or  would  become  delinquent,  or  that  said 
lease  would  be  forfeited  for  nonpayment,  nor 
■«'a8  any  notice  sent  to  the  relator  until  No- 
vember 10, 1903,  wiieu  the  defendant  mailed  a 


statement  to  the  relator  that  rent  was  due  for 
the  years  beginning  November  1,  1004,  and 
November  1,  1905 ;  that  said  notice  was  re- 
ceived by  the  relator  on  November  15,  1903, 
who  immediately  caused  said  V.  Hugo  Smith 
to  pay  the  defendant  as  such  commissioner, 
on  November  17,  1905,  the  reut  for  stiid  two 
years,  amounting  to  $48,  which  said  commia- 
sloner  received;  that  on  or  about  November 
24, 1905,  the  relator  for  the  first  time  learned 
said  lease  was  marked  canceled  under  date 
of  November  9, 1905,  on  the  records  of  defend- 
ant's office ;  that  at  all  times  the  relator  has 
been  acting  iu  good  faith,  and  that,  If  the 
rent  due  on  November  1,  1904,  was  not  paid 
until  November  17,  19(£>,  it  was  through  inad- 
vertence and  for  want  of  the  notice  required 
by  law;  that  on  December  «,  1903,  the  de- 
fendant attempted  to  return  said  rental, 
which  the  relator  refused  to  receive;  that  on 
December  8,  1905,  the  relator  demanded  that 
said  lea.se  be  reinstated,  but  that  defendant 
then  refused,  and  still  refuses,  to  reinstate 
the  same.  The  defendant.  E.  W.  Ross,  suc- 
cessor of  said  S.  A.  Callvert,  and  the  present 
commissioner  of  public  lauds,  has  demurred 
to  said  affidavit,  and  has  also  filed  an  an- 
swer, inw^hlchheallegesthat  on  November  16, 
1904,  there  was  mailed  to  said  lessee  by  the 
defendant's  predecessor  In  office  a  notice  that 
$24  rent  had  become  due  on  said  lease  on 
November  1,  lom.  and  that,  if  the  same  was 
not  paid  within  UO  days  after  due,  said  lease 
would  be  canceled ;  that  said  uotice  was  In- 
closed In  an  euveIoi>e,  irastage  prepaid,  ad- 
dressed to  Marguerite  H.  Smith,  Colonial 
Block,  Seattle.  Wash.,  care  of  V.  H.  Smith, 
and  was  deiraslted  in  the  United  States  post 
office  at  Olympia,  Wash. ;  that  on  or  about 
said  date  said  Marguerite  II.  Smith  left  the 
city  of  Seattle  to  vLsit  the  St.  Louis  exposi- 
tion, leaving  instructions  for  her  mail  to  be 
forwardetl  to  the  Inside  Inn  at  St.  Louis,  Mo. ; 
that  said  letter  was  so  forwarded;  that  she 
failed  to  call  for  the  same  at  the  inn;  that 
said  letter  was  returned  unoi>ened  to  said  S. 
A.  Callvert,  laud  commissioner,  and  was  filed 
away  and  preserved  In  the  records  of  his  of- 
fice: that  afterwards,  and  while  defendant 
was  preparing  his  answer  herein,  an  investi- 
gation of  the  flics  of  his  office  disclosed  that 
said  letter  containing  said  notice  bad  been 
returneil,  and  said  original  notice  and  eu- 
velo|>e  are  attached  to  the  answer  herein ; 
that  said  notli-e  of  November  10.  1905,  men- 
tioned In  the  affidavit  as  having  t>een  sent  out 
by  defendant,  was  sent  through  Inadvertence 
and  without  authority,  by  a  clerk  in  defend- 
ant's office,  and  after  the  cancellation  of  said 
lease  had  actually  been  ordered:  that  prior 
thereto,  about  November  1.  1903.  defendant 
had  dlre<'ted  the  clerks  In  his  office  to  pre- 
pare a  list  of  all  tide  land  leases  upon  which 
rentals  were  then  due  and  unimid;  that  about 
November  7.  1!X)3,  snld  list  was  complete<l  and 
included  said  lease  No.  311,  showing  two 
years'  rent  past  due :  that  on  the  morning  of 
November  0,  1903,  and  not  at  any  other  time. 
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tbe  defendant,  as  commissioner  of  pnbllc 
lands,  entered  upon  said  list  In  bis  own  hand- 
writing the  words,  "Ordered  canceled,  Novem- 
ber 9th,  1905,  B.  W.  Ross,  Com." ;  that  there- 
after defendant,  as  such  commissioner,  ex- 
ecuted and  entered  In  the  records  of  his  of- 
fice an  additional  formal  order  canceling  said 
lease  and  many  other  leases ;  that  afterwards, 
during  the  absence  of  the  defendant  from  the 
dty  of  Olympla,  said  V.  Hugo  Smith,  on  or 
about  November  17,  1905,  appeared  at  defend- 
ant's office  and  tendered  $104  In  attempted 
payment  of  rental  on  certain  tide  land  leases 
including  said  lease  No.  311 :  that  said  money 
was  not  received  by  defendant's  clerks  In  pay- 
ment of  rental,  nor  was  the  retention  thereof 
so  considered,  as  said  lease  had  been  can- 
celed, but  said  money  was  hold  awaiting  the 
defendant's  return  and  his  order  as  to  its  dis- 
position; that  on  December  6,  1005,  defend- 
ant promptly  addressed  a  letter  to  said  V. 
Hugo  Smith,  and,  inclosing  a  draft  for  $104, 
returned  said  deposit  and  notified  him  of  the 
cancellation  of  said  lease;  that  said  Smith 
returned  said  draft,  which  is  now  In  the  de- 
fendant's possession,  but  is  not  held  for  pay- 
ment of  rentals. 

By  his  demurrer  the  defendant  contends 
this  court  lias  no  Jnrifldk-tion  of  this  pro- 
ceeding, as  the  relator  has  a  remedy  by  ap- 
pealing to  the  superior  court  from  the  deci- 
sion or  action  of  the  commissioner  of  public 
lands,  citing  section  1,  c.  62,  p.  98,  Laws  1901. 
Said  scctiim  provides  for  an  appeal  from  or- 
ders or  decisions  of  the  board  of  state  land 
commissioners,  but  matces  no  reference  to 
orders  made  by  the  commissioner  of  public 
lands.  The  defendant  contends  that,  in  draw- 
ing this  appeal  act  of  1001,  the  Legislature 
must  have  Inadvertently  overlooked  the  fact 
that  in  some  Instances  actions  therein  con- 
templated are  taken  by  the  commissioner  of 
public  lands  alone,  instead  of  the  board; 
that  It  must  have  Intended  to  allow  an  appeal 
to  any  one  who  was  an  applicant  for  a  lease 
or  who  was  aggrieved  by  any  action  ujwn  his 
lease ;  and  that,  unless  the  statute  be  so  con- 
strued as  to  give  the  right  of  api)eal  in  such 
matters  whether  the  board  or  the  commis- 
sioner made  the  order,  the  statute  itself 
would  become  meaningless,  and  not  as  broad 
as  the  Legislature  Intended.  We  do  not  think 
this  contention  can  be  sustained.  At  the 
time  the  act  of  1001  was  pas.setl,  section 
2149-2155,  Balllnger's  Ann.  Codes  &  St.,  pro- 
vided for  the  leasing  of  lands  and  the  for- 
feiture of  leases  by  the  commissioner  of 
public  lauds,  and  section  2180,  Balllnger's 
Ann.  Codes  &  St.,  provided  tlmt  tide  and 
shore  lands  might  be  lea.sed  in  tlie  same  man- 
ner. The  Legislature,  when  providing  for  an 
appeal  by  the  act  of  1901,  must  be  presumed 
to  have  known  that  the  couinilsstonor  of 
public  lands  had  authority  to  make  and  for- 
feit leases.  If  It  Intended  to  provide  for  an 
api>eal  from  his  order  or  decision,  it  would 
certainly  have  so  stated.  For  us  to  hold 
sncb  a  right  of  appeal  to  have  been  given 


would  be  judicial  legislation,  as  we  would, 
without  authority  or  necessity,  be  reading 
into  the  act  words  which  were  not  place<l 
there  or  intended  by  the  Legislature.  The 
relator  having  no  right  of  appeal,  this  court 
has  Jurisdiction,  as  mandamus  will  lie  to  com- 
pel the  connnlsKioner  of  public  lands  to  re- 
instate a  lease  and  accept  rent.  State  ex  rel. 
Bussell  V.  Callvert,  33  Wash.  .380.  74  Pac.  573. 
The  relator,  citing  section  2155,  Balllnger's 
Ann.  Codes  &  St.,  contends:  (1)  That,  be- 
fore a  lease  can  be  forfeited,  notice  of  delin- 
quency must  be  personally  served  upon  a 
lessee,  and  that  said  notice  cannot  be  served 
by  mall;  (2>  that  no  notice  of  default  of  the- 
rent  due  November  1,  1904,  having  been 
served  upon  the  relator  either  jwrsonaiiy  or 
by  mall,  the  defendant  had  no  authority  to 
cancel  her  lease.  Section  21.')5.  Balllnger's 
Ann.  Codes  &  St.,  reads  as  follows:  "The 
commissioner  of  pnbllc  lands  shall  keep  a 
full  and  complete  record  of  all  leases  so- 
Issued  and  payments  made  thereon,  and  on 
the  first  of  each  and  every  month  the  com- 
missioner of  pubic  lands  shall  cause  notice- 
to  be  served  on  lessees  of  public  lands  who- 
may  become  delinquent  on  annual  payment 
within  sixty  days,  and  therefore  subject  to- 
forfeiture,  and  the  commissioner  shall  forth- 
with, if  no  response  be  had,  declare  a  forfeit- 
ure of  the  lease,  and  may  eject  the  lessee 
therefrom."  This  section  Is  somewhat  am- 
biguous; and  Its  construction  is  not  without 
difficulty;  but,  after  careful  consideration,, 
we  have  concluded  that  it  Imposes  a  duty 
upon  the  commissioner  of  public  lands  to 
make  an  examination  of  the  records  of 
leases  in  his  office  on  the  first  of  each  month 
for  the  purpose  of  ascertaining  all  leases 
upon  which  annual  Installments  of  rent  will 
become  due  within  the  next  succeeding  GO 
days,  and  to  immediately  give  written  notice- 
thereof  to  the  holders  of  all  such  leases. 
Acconllng  to  this  construction  it  would  be 
his  duty  to  give  such  notice  before  any  de- 
fault could  occur,  and  without  regard  to  the 
probability  or  improbability  that  one  might 
or  might  not  occur.  This  being  true,  we  can- 
not hold  that  such  notices  must  be  served 
personally.  The  office  of  the  state  land  com- 
missioner is  one  of  the  most  important  de- 
partments of  the  state  government,  and  it 
is  common  knowledge  that  it  has  issued 
thousands  of  leases  for  various  classes  of 
state  lands.  To  hold  that  the  liCglsiature- 
intended  to  Impose  upon  the  land  commis- 
sioner the  burdensome  duty  of  causing  a 
written  notice  to  be  personally  served  upon 
each  and  every  lessee  at  least  once  a  year 
wonld  be  unreasonable.  We  think  the  notice 
mentioned  is  intended  to  be  in  tlie  nature  of 
a  reminder  to  the  lessee,  calling  his  attention 
to  the  installment  of  rent  about  to  mature, 
and  the  liability  of  his  lease  to  forfeiture,  so 
that  no  default  may  occur,  and  that  no  other 
notice  is  required  as  a  condition  precedent 
to  such  forfeiture  In  the  event  of  nonpay- 
ment of  the  rent  within  the  time  contemptat- 
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ed  by  tbe  statute  and  fixed  by  tbe  lease. 
Ordinarily,  where  a  statute  requires  the  giv- 
ing of  notice,  and  there  is  nothing  in  the 
i-ontext  of  the  law  or  In  the  circumstances 
of  the  ease  to  show  that  any  other  notice  was 
intended,  tbe  courts  bold  that  personal  no- 
tice must  be  given.  21  Am.  &  Eng.  Eucy.  of 
Law,  p.  583;  Wade  on  the  Law  of  Notice 
(2d  Ed.)  §  1334.  We  think,  however,  that  the 
peculiar  character  of  this  statute.  Its  con- 
text, its  use  of  the  word  "response,"  and  all 
the  circumstances  show  it  not  to  have  been  tbe 
intention  of  the  Legislature  to  require  per- 
sonal service  on  all  of  these  lessees,  whether 
In  default  or  not.  It  inferentlally  appears, 
both  from  the  affidavit  of  the  relator  and 
the  answer  of  the  defendant,  and  in  fact 
may  be  taken  as  conceded,  that  for  years 
the  universal  practice  of  the  commissioners 
of  public  lands  has  been  to  serve  these  notices 
by  mall.  It  is  common  knowledge  that  this 
custom  has  prevailed  ever  since  said  section 
was  originally  enacted,  in  1895  (Sess.  Laws 
1895.  p.  54(5,  c.  178).  It  was  amended  and 
re-enacted,  without  any  substantial  change 
in  tlie  matter  of  notice  in  1807  (Sess.  Laws 
1807,  p.  244,  c.  89).  Sutherland,  In  the  second 
edition  of  his  work  on  Statutory  Construc- 
tion, at  section  474,  says:  "The  practical 
construction  given  to  a  doubtful  statute  by 
the  department  or  officers  whose  duty  it  Is 
to  carry  it  into  execution  is  entitled  to  great 
weight,  and  will  not  be  disregarded  or  over- 
turned, except  for  cogent  reasons,  and  unless 
it  is  clear  that  such  construction  is  erron- 
eous. Says  the  Supreme  Court  of  Oregon: 
'In  all  cases  where  those  persons  whose  duty 
It  is  to  execute  a  law  have  uniformly  given 
It  a  particular  construction,  and  that  con- 
struction has  been  acquiesced  in  and  acted 
u]X)n  for  a  long  time,  it  is  a  contemporary 
exposition  of  the  statute,  whidi  always  com- 
mands tlie  attention  of  the  courts,  and  will 
be  followed,  unless  It  clearly  and  manifestly 
appears  to  be  wrong.'  The  Legislature  Is 
presumed  to  be  cognizant  of  such  construc- 
tion, and  after  long  continnance,  without 
any  legislation  evincing  its  dissent,  courts 
will  consider  themselves  warranted  in  adopt- 
ing that  construction.  And.  where  tbe  stat- 
ute Is  re-enacted  without  change,  the  pre- 
sumption is  strong  that  tbe  Legislature  in- 
tended It  to  bear  the  same  construction  that 
had  previously  been  given  It."  We  think 
service  of  notice  by  mail  Is  a  sufficient  com- 
pliance with  said  section,  for  the  further 
reason  that,  where  it  has  been  addressed  to 
the  lessee  in  a  sealed  envelope,  postage  pre- 
paid, with  a  return  direction,  and  has  been 
deiK)Hited  In  the  United  States  post  office 
and  not  returned  to  the  sender,  a  strong 
presumption  arises  that  it  actually  reached 
the  person  to  whom  it  was  addressed  and 
gave  the  notice  intended.  The  relator's 
lease  c-ontains  the  following  stipulation: 
"The  payment  of  the  above-mentioned  an- 
nual rent  to  the  conmiissioner  of  public  lauds 
of  tbe  state  of  Washington  yearly  In  advance 


is  of  the  essence  of  this  contract,  and  the 
same  shall  be,  and  is,  a  condition  precedent 
to  the  execution  and  continuance  of  this 
lease  or  any  rights  thereunder,  and,  it  said 
annual  rent  shall  not  be  paid  within  sixty 
days  from  the  date  due  upon  notice  served 
by  the  commissioner  of  public  lands,  this 
lease  shall  be  null  and  void."  It  will  be  no- 
ticed that,  under  the  provisions  of  section 
2154,  Balllnger's  Ann.  Codes  &  St.,  all  leases 
are  to  be  drawn  on  a  form  prescribed  by  the 
attorney  general.  The  form  of  this  lease, 
the  uniform  practice  of  the  land  commis- 
sioner's office,  the  universal  acquiescence  on 
the  part  of  the  lessees  all  over  the  state,  and 
tbe  above  history  of  legislation,  all  appear 
consistent  with  our  Interpretation  of  said 
section  2155,  Balllnger's  Ann.  Codes  &  St. 
We  therefore  hold  that  the  notice  mentioned 
therein  may  be  served  by  mall,  and  that, 
under  the  provisions  of  said  section,  and  tbe 
terms  of  the  lease.  If  the  annual  rent  be  not 
paid  after  the  service  of  such  notice  and 
within  (50  days  after  due,  the  commissioner 
of  public  lands  Is  authorized  to  declare  a 
forfeiture  without  further  notice. 

Belator  further  contends  that,  even  though 
notice  served  by  mail  be  a  sufficient  compli- 
ance with  the  provisions  of  said  section  2155, 
nevertheless  the  commissioner  of  public 
lands  had  no  authority  to  forfeit  her  lease, 
for  the  reason  that  no  such  service  was 
made  giving  notice  of  the  Installment  of  rent 
falling  due  November  1,  1904.  If  by  over- 
sight or  inadvertence  the  commissioner  of 
public  lands  should  fail  or  neglect  to  mall 
tbe  notice  contemplated  by  said  section  In 
accoi-dance  with  our  Interpretation,  It  would, 
upon  discovery  of  such  neglect,  become  his 
duty  to  mail  the  notice  as  soon  thereafter 
as  possible  or  practicable  as  a  condition  pre- 
cedent to  a  forfeiture.  In  this  Instance,  It 
is  shown  that  a  notice  was  mailed  In  Novem- 
ber, 1004,  but  It  also  affirmatively  appears 
from  tbe  defendant's  answer  that  this  notice 
did  not  reach  the  relator,  but  was  returned 
unopened,  and  that  it  was  not  discovered 
by  the  present  commissioner  until  after  the 
commencement  of  this  proceeding.  The  facta 
here  disclosed  show  that  the  attempt  to 
give  notice  by  mall  resulted  In  failure.  The 
relator  therefore  is  placed  In  the  same  posi- 
tion she  would  have  occupied  had  no  such 
notice  been  given  or  attempted.  This  being 
tnie,  the  defendant  had  no  authority  to  for- 
feit her  lease;  payment  luiving  been  actually 
made  within  60  days  after  the  mailing  of 
the  second  notice  In  November,  1905.  The 
relator  having  Immediately  proceeded  by 
mandamus  Is  entitled  to  have  her  lease  re- 
in.stated  and  her  rent  received  by  the  defend- 
ant. Tbe  defendant  in  good  faith,  relying 
upon  the  records  of  his  office,  which  showed 
notice  to  have  been  given  in  November,  1904, 
attempted  the  cancellation  of  this  lease,  and 
did  so  before  the  rent  was  paid  in  1905. 
When  he  made  this  attempted  cancellation 
be  seemed  to  be  justified  In  bis  belief  that 
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the  notice  required  bad  been  given  in  1004. 
The  fact  that  the  first  notice  ninlled  by  his 
predecessor  in  office  did  not  reach  the  rela- 
tor did  not  come  to  his  actual  knowledge 
until  the  time  for  the  preparation  of  his 
answer  iiad  arrived.  Thereupon  he  fairly 
and  honestly  pre.sented  in  his  answer  a  full, 
complete,  and  esact  history  of  this  case  to 
this  court.  Upon  the  conceded  facts,  we 
think  he  was  without  authority  to  cancel  the 
lease. 

It  is  therefore  ordered  that  the  writ  pray- 
ed for  be  issued. 

MOl'NT,  C.  J.,  and  ROOT,  DUNBAR,  and 
HADLEY,  JJ.,  concur. 


STATE  y.  BUTTS. 

(Supreme  Court  of  Washington.    March  26, 
1906.) 

Information— Duplicity. 

An  information  for  larceny,  which  alleges 
that  acrtised  on  a  specified  date,  in  a  county 
designated,  "then  and  there  iwing,  did  then  and 
there"  steal  350  fence  posts,  230  posts  t>eing 
the  chattels  of  a  person  named,  and  100  being 
the  chattels  of  another,  states  but  one  offense ; 
all  tiie  posts  being  stolen  at  the  same  time,  and 
constituting  hut  one  transaction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indicttnent  and  Information,  |g  33a, 
3a,3.] 

Api)eal  from  Superior  Court,  Okanogan 
County;  R.  8.  Steiner,  Judge. 

Joe  Butts  was  convicted  of  larceny,  aud 
be  appeals.    Affirmed. 

E.  K.  Pendergast  and  Perry  D.  Smith,  for 
appellant.    Alvin  W.  Barry,  for  the  State. 

ROOT,  J.  Appellant  was  prosecuted  Joint- 
ly with  one  Cossalman  upon  an  information 
charging  grand  larceny  alleged  to  have  been 
committed  as  follows:  "The  said  William 
Cos«aiuian  and  Joe  Butts,  on  or  about  the 
15th  day  of  March,  lOOij,  in  the  county  of 
Okanogan  aforesaid,  then  and  there  being, 
did  then  and  there  feloniously  steal,  take, 
and  carry  away  three  hundred  and  fifty  fence 
posts,  each  of  said  posts  of  the  value  of 
twelve  cents,  and  of  the  aggregate  value  of 
forty-two  dollars,  250  of  said  posts  of  the 
goods  and  chattels  of  one  J.  D.  Boone,  aud 
100  or  tliereabouts  of  said  posts  of  the  goods 
and  cliattels  of  one  A.  M.  Polk,  contrary  to 
the  fonn.  force,  and  effect  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  tlie  people  of  the 
state  of  Wa.<h!ngton."  To  this  information 
appellant  interposed  a  demurrer  on  the  fol- 
lowing three  groimds,  to  wit:  "First,  that 
said  information  does  not  substantially  con- 
form to  the  requirements  of  the  Code  of  the 
state  of  Washington,  and  does  not  sub.stan- 
tlally  conform  to  the  laws  of  the  state  of 
Washington;  second,  that  the  facts  charged 
In  said  Information  do  not  constitute  a 
crime;  third,  that  the  facts  charged  in  said 
So  P.— 3 


Information  do  not  constitute  a  crime,  mis- 
demeanor, nor  any  offense  against  the  laws 
of  the  state  of  Washington."  Said  demurrer 
was  overruled.  A  trial  resulted  in  the  ac- 
quittal of  Cossalman,  and  a  conviction  of 
appellant  The  latter  prosecutes  this  appeal. 
He  urges  that  his  demurrer  should  have 
been  sustained  for  the  reason  that  the  infor- 
mation charges  two  offenses,  inasmuch  as 
the  stolen  posts  are  alleged  to  have  belonged 
partly  to  one  J.  D.  Boone  and  the  other  part 
to  one  A.  M.  Polk,  and  that  it  does  not  ap- 
pear that  they  were  taken  at  the  same  time. 
Respondent  urges  that  the  demurrer  does  not 
raise  this  question. 

Section  089C,  Ballinger's  Ann.  Codes  &  St., 
states  the  groimds  upon  which  a  demurrer 
may  be  interposed  to  an  Indictment  or  In- 
formation. The  first  three  grounds  are  as 
follows:  "(1)  That  It  does  not  substantially 
conform  to  the  requirements  of  this  Code; 

(2)  that  more  than   one  crime  Is  charged; 

(3)  that  the  facts  charged  do  not  constitute 
a  crime."  Respondent  maintains  that  the  ob- 
jection here  urged  by  appellant  could  be  rais- 
ed only  upon  a  demurrer  expressly  assigning 
the  ground  of  the  second  subdivision  of 
said  statute,  to  wit:  "That  more  than  one 
crime  Is  charged."  We  will  not  pass  upon 
this  question  for  the  reason  that  we  do  not 
believe  that  the  Information  is  subject  to  the 
charge  of  duplicity.  The  offense  la  alleged 
therein  to  have  been  committed  on  a  certain 
day.  It  is  charged  that  the  defendants  "then 
and  there  being,  did  then  and  there  felonir 
ously  steal,  take,  aud  carry  away,"  etc.  We 
think  the  natural  aud  legitimate  inference  to 
be  drawn  from  this  language  is  that  all  of 
these  posts  were  so  stolen  and  carried  away  at 
the  same  time,  constituting  but  one  trans- 
action. This  being  true.  It  would  constitute 
but  one  offense,  even  tliough  the  ownership 
of  the  posts  might  have  been  In  different 
persons.  The  demurrer  was  properly  over- 
ruled. State  V.  Clark  (Or.)  80  Pac.  101; 
Rapalje  on  Larceny,  §  117;  People  v.  Johnson, 
SI  Mich.  573,  45  N.  W.  1119;  State  v.  Nelson, 
29  Me.  320;  Fulmer  v.  Commonwealth,  97 
Pa.  503;  State  v.  Hennessey,  23  Ohio  St 
3.S0,  13  Am.  Rep.  253;  Ben  v.  State,  22  Ala. 
9,  58  Am.  Dec  234. 

The  Judgment  of  the  superior  coiurt  Is 
affirmed. 

MOUNT,  C.  J.,  and  CROW,  HADLEY, 
FLL.LERTON,  and  DUNBAR,  JJ.,  concur. 


SERVICE  V.  McMAHON  et  al. 

(Supreme  Court  of  Washington.    March  26, 
1900.) 

1.  Mbcitanics'  LdENS— Limitations. 

Ballinger's  Ann.  Codes  &  St  §  5008,  pro- 
vides that  no  lion  for  materials  furnished  in 
the  construction  of  a  building  shall  bind  the 
property  longer  than  eight  months  after  the 
filing  of  the  claim,  unless  an  action  be  com- 
menced  within    that   time.    Section   48G9   pro- 


Digitized  by 


GoogI' 


34 


85  PACIFIC  REPOBTER. 


(Wadi. 


vSdes  that  an  action  may  be  commenced  by  the 
service  of  summons,  but  section  4807,  in  relation 
to  limitations,  provides  that  an  action  sliall  be 
deemed  commenced  wlien  tlie  complaint  is  filed. 
Itild,  that  an  action  was  barred  where  the  com- 
plaint was  not  filed  within  the  required  eight 
months,  although  summons  was  served  on  some 
of  the  defendants  within  that  time. 

lEd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  450-4(58.]     

2.  Appeal— Invited  Ebrob. 

Where,  in  an  action  to  enforce  a  mechanics' 
lien,  plaintiff  requested  a  judBment  of  dismissal 
in  order  that  he  might  appeal,  and  he  did  not 
riKiuest  that  his  rights  to  a  personal  judgment 
be  preserved,  he  could  not  ask  a  reversal  on 
appeal  in  order  that  he  might  have  a  personal 
judgment  in  the  action. 

Appeal  from  Superior  Court,  Spokane 
Couuty ;  Ileury  L.  Kellam,  Judge. 

Actiou  by  Jobn  Service  against  A.  F.  Mc- 
Mabou  and  others.  From  a  judgment  dls< 
missing  the  action,  plaintiff  appeals.   Affirmed. 

Pence  &  Rhodes,  for  appellant.  Baruhart, 
Lrfiugbon  &  Pugb,   for  respondents. 

HADLET,  J.  Tbls  action  was  brought  to 
foreclose  a  lien  for  lumber  and  material  fur- 
uisbed  in  the  construction  of  a  building.  Tbe 
complaint  alleges  that  tbe  lieu  notice  was 
filed  for  record  on  May  23,  1904.  The  com- 
plaint was  not  filed  until  January  30,  1905. 
Demurrer  to  the  complaint  was  interposed  on 
several  grouuds,  and  among  them  that  the 
action  was  not  commenced  within  tbe  time 
limited  by  law.  The  deuuirrer  was  sustained, 
and,  the  plaintiff  having  refused  to  plead 
further,  judgment  was  entered  dismissing  the 
action.    The  plaintiff  has  appealed. 

Several  questions  are  discussed  as  being 
involved  in  the  ruling  on  the  demurrer.  But 
we  think  that  the  question  raised  as  to  the 
statute  of  limitations  is  decisive  of  the  case. 
.-i.il  affidavit  in  the  record  shows  service  of 
the  complaint  and  summons  upon  some  of  the 
defendants  within  eight  moutus  of  the  filing 
of  the  lieu  notice ;  but  the  complaint  was  not 
filed  until  after  eight  months  had  expired. 
Section  5(K)8,  Balllugcr's  Ann.  Codes  &  St, 
l)rovldes  that  no  Hen  of  tbe  class  sought  to 
l)e  enforced  here  shall  bind  the  property  sub- 
ject to  the  lien  for  a  longer  period  than  eight 
calendar  months  after  the  claim  has  been 
filed,  unless  an  action  be  commenced  In  the 
proper  court  within  that  time  to  enforce  such 
lien.  Appellant  contends  that  the  service  of 
the  summons  and  complaint  uiion  some  of 
the  defendants  was  a  commencement  of  the 
action  within  the  meaning  of  the  statute. 
Reference  Is  made  to  the  general  practice  act 
(section  4800,  Balllnger's  Ann.  Codes  &  St.) 
In  support  of  appellant's  view  that  service  of 
the  summons  was  a  commencement  of  the 
action  as  Is  contemplated  by  the  lien  limita- 
tion statute.  Turning,  however,  to  the  stat- 
ute on  the  general  subject  of  limitations,  we 
find  that  section  4807,  Balllnger's  Ann.  Codes 
&  St.,  provides  that  "an  action  shall  be  deemed 
couuiK'nced  when  the  complaint  is  filed."  It 
was  held  In  Cresswell  t.  Spokane  County,  30 


Wash.  020,  71  Pac.  195,  that  under  said  stat- 
ute, no  matter  how  or  when  actions  may  be 
commenced  for  other  purposes,  yet.  In  order 
to  escape  the  statute  of  limitations,  the  com- 
plaint must  be  filed  within  the  prescribed 
limitation  i)eriod.  Appellant  argues  that  the 
case  cited  dealt  only  with  the  general  stot- 
ute  of  limitations,  and  that  the  section 
from  which  we  have  quoted  is  a  part  of  the 
chapter  on  that  general  subject,  but  that  the 
provision  as  to  limitation  of  actions  to  fore- 
close liens  is  fund  In  another  chapter  per- 
taining to  another  subject  While  that  Is  true, 
yet  we  are  unable  to  distinguish  the  cited 
case  in  principle  from  the  one  at  bar.  Sec- 
tion 4700,  Balllnger's  Ann.  Codes  &  St.,  Is  also 
a  part  of  the  chapter  on  the  general  subject 
of  limitations,  and  that  section  i>rovides  that 
actions  can  only  be  couimence<l  within  the 
periods  In  said  chapter  prescribed,  "except 
when  In  special  cases  a  different  limitation 
Is  prescribed  by  statute."  It  Is  thus  recog- 
nized that  there  may  be  special  llniitatlous 
provided  other  than  those  prescribed  In  that 
chapter,  and  that  the  same  rules  of  practice 
shall  apply  to  them.  Such  special  cat^es  are 
thus  brought  under  the  general  scheme  of 
limitation  procedure.  Section  3008,  supra, 
provides  such  a  special  limitation  of  eight 
months.  It  Is  essentially  a  statute  of  limita- 
tions, and  must,  therefore,  be  controlled  by 
the  same  rules  of  practice  with  reference  to 
the  commencement  of  actions  as  though  It 
were  Included  In  the  general  chapter  ou  that 
subject.  Cresswell  v.  Spokane  County,  supra, 
is  therefore  decisive  against  apitcllant's  con- 
tention. 

It  is  further  urged  that,  even  though  the 
right  to  enforce  the  lien  is  barred,  the  court 
nevertheless  erred  In  dlsmls-sing  tbe  action, 
for  the  reason  that  appellant  Is  at  least  en- 
titled to  a  personal  judgment  as  prayed  In 
the  complaint.  The  record  is  In  a  itecullar 
condition  as  bearing  upon  tbe  action  of  the 
court  in  that  regard.  An  order  was  entered 
sustaining  the  demurrer,  and  afterwards  ap- 
pellant himself  filed  the  following  motion  in 
the  case:  "Conies  now  the  plaintiff  herein 
and  respectfully  shows  this  honorable  court 
that  heretofore  in  this  cause  this  court  sus- 
tained defendants'  demurrer  to  plaintiff's  com- 
plaint, and  since  that  time  no  further  order 
has  been  made  in  said  cause,  and  the  defend- 
ants have  not  filed  their  judgment  That,  In 
order  for  plaintiff  to  perfect  his  appeal,  it 
will  be  necessary  for  this  court  to  make  an 
order  dismissing  said  cause.  Wherefore  plain- 
tiff moves  this  court  for  an  order  dismissing 
said  above-entitled  cause  without  jirejudice 
to  plaintiff's  right  to  appeal  herein."  The 
above  motion  ai)i)ears  to  have  been  filed  July 
30th.  but  the  judgment  of  dismissal  as  shown 
by  the  record  was  filed  July  20tb.  We  are 
unable  to  account  for  this  inconsistency.  It 
Js  possible  that  appellant  was  not  advised 
that  tbe  judgment  had  been  filed  when  he 
filed  his  motion  asking  for  the  dismissal.  The 
fact  Is,  however,  that  appellant's  written  re- 
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^neat  was  filed,  asking  for  tbe  Judgment  that 
was  rendered.  In  order  that  he  might  ai)peal. 
It  nowhere  appears  that  he  requested  the 
«ourt  to  preserve  bis  right  to  bare  a  personal 
Judgment,  notwithstanding  the  failure  of  the 
lien,  bnt  he  unoonditionally  invited  the  gen- 
eral Judsmeut  of  dismissal.  He  is  therefore 
not  in  j)08ition  to  ask  a  reversal  in  order  that 
he  may  now  have  a  personal  Judgment  in 
this  action. 
Tbe  Judgment  is  affirmed. 

MOt-NT,  C.  J.,  and  ROOT,  FTTIJ.EKTOX, 
CROW,  and  DUNBAR,  JJ.,  concur. 


HAMMIEL  V.  FIDELITY  MUT.  AID  ASSN. 

(Supreme  Court  of  Washington.    March  20, 
1900.) 

1.  CoBPORATioss  —  Actions  Against  Por- 
Eiox  C«)RP0RATioN8—rKocEss— Service. 

Under  Bnllinger's  .\nn.  Codes  &  St.  i  4854, 
providinj!  that  an  action  against  a  corporntion 
may  l)e  brought  in  the  county  where  any  per- 
son resicleit  on  whom  process  may  i>e  served,  a 
rourt  has  no  jurisdiction  of  an  action  against 
a  foreign  corporation,  where  the  summons  was 
served  on  its  statutory  agent  residing  in  another 
county. 

[EM.  Note.— For  rases  in  point,  see  vol.  12, 
Cent.  Dig.  Corirorations,  f  2«22.] 

2.  Same— .TuRisDicTioN  of  Court. 

Under  Ballinger's  Ann.  Codes  &  St.  3 
4854,  providing  that  an  action  against  a  foreign 
•■orporation  may  be  brought  in  any  county  where 
it  has  an  ofBce,  or  any  person  resides  on  wliom 
process  may  be  served,  an  action  against  a 
foreign  corporation  can  only  be  brought  in  the 
county  in  which  it  has  an  office,  or  in  which  a 
person  resides  on  whom  process  may  be  served, 
and  a  court  in  another  county  has  no  jurisdic- 
tion of  tlie  subject-matter  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  {  2601.] 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denncy,  Judge. 

Action  by  J.  E.  Ilamuiiel  ngaiust  the 
Fidelity  Mutual  Aid  Association.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

H.  T.  Granger,  for  appellant,  Coleman  & 
Fogarty,  for  respondent. 

IIADLEY.  J.  This  action  was  brought  up- 
on an  accident  insurance  policy,  and  tlie  suit 
was  Instituted  in  Snohomish  conntj-.  The  de- 
fendant is  a  foreign  coriwr.ition,  organised 
under  the  laws  of  the  state  of  California. 
The  summons  was  personally  served  ui)on  C. 
G.  Ileifner,  the  statutory  ngont  of  the  defend- 
ant, and  was  served  In  King  wnnty.  The  de- 
fendant interposed  a  motion  to  disml.ss  the 
cause  on  the  ground  that  it  is  a  foreign  cor- 
poration, duly  authorized  to  do  busines.s  i:i 
this  state ;  that,  at  tbe  time  of  the  sen-ice  of 
tbe  summons.  It  bad  no  office  for  the  truns- 
action  of  business  in  Snohomish  county ;  that 
no  person  resided  in  said  county  upon  whom 
process  against  defendant  might  be  served; 
and  that  tbe  court  was  therefore  without 
jurisdiction.    Tbe  motion  was  supported  by 


affidavit,  wblcb  stated  that,  at  the  time  of 
the  service  upon  Mr.  Helfncr,  a  statutory 
agent  of  defendant,  he  w-as,  and  for  a  long 
time  prior  thereto  had  been,  rontlnuonsly  a 
resident  of  Seattle,  King  county,  and  that  he 
was  then  such  resident  The  grounds  stated 
in  the  motion  were  otherwise  fully  sustained 
by  affidavit,  and  the  facts  so  stated  were  not 
controverted.  Tbe  motion  to  dismiss  was 
overrruled,  and,  the  defendant  having  an- 
swered, a  trial  was  had  before  the  court  with- 
out a  Jury,  resulting  In  a  Judgment  for  plain- 
tiff.   Tbe  defendant  has  appealed. 

It  is  assigned  tbat  the  court  erred  in  over- 
ruling appellant's  motion  to  dismiss  the  ac- 
tion on  the  ground  that  the  court  was  without 
Jurisdiction.  It  is  not  disputed  tbat  appel- 
lant had  no  office  In  Snohomish  county  for 
tbe  transaction  of  business,  and  tbat  there 
was  no  person  in  tbat  county  upon  whom 
process  against  appellant  could  be  served. 
It  Is  also  conceded  tbat  the  service  which 
was  made  was  made  uiM>n  api>ellant'8  statu- 
tory agent  who  at  all  times  resided  in  King 
county.  Under  the  decision  in  McMaster  v. 
Advance  Thresher  Co.,  10  Wash.  147,  38  Pac, 
700,  tbe  trial  court  was  without  Jurisdiction 
to  determine  tbe  cause  and  render  Judgment 
upon  the  merits.  In  tbe  case  cited  the  serv- 
ice was  upon  tbe  statutory  agent  of  a  foreign 
coriiorntion ;  tbe  agent  residing  In  Clarke 
county,  in  which  county  tbe  service  was 
made.  The  suit  was  brought  and  tried  in 
Garfield  county.  After  a  discussion  of  tbe 
statutes,  it  was  held  by  this  court  tbat  tbe 
court  iu  Garfield  county  was  witbout  Juris- 
diction to  pronounce  Judgment,  and  that  tbe 
judgment  and  all  the  proceedings  in  that 
court  were  witliout  authority  and  void.  It 
was  held  tbat  tbe  Legislature  bas  provided 
that  actions  against  corporations  shall  be 
brought  in  a  coimty  where  the  corporation 
bus  an  office  for  tbe  transaction  of  business, 
or  where8ouei)ersouresidesui)on  whom  proc- 
ess umy  be  served  agaiust  such  cot'iMratiou. 
Section  48.">4.  Bnllinger's  Ann.  Codes  &  St. 
In  the  case  at  bar  tiie  appellant  had  no  of- 
fice for  tbe  ti-ausaction  of  business  In  Sno- 
homish county,  and  there  wus  no  soliciting 
agent  of  api)ellaut  or  other  person  residing 
in  that  county  upon  whom  process  might  be 
served  against  appellant.  ICcspondeut  vmi- 
cedes  that  the  cltinl  case  su|)iiorts  appellant's 
contention,  but  argues  that  this  court  ba.i 
moditiud  the  doctrine  of  that  case. 

State  ex  rel.  Insurance  Co.  v.  Superior 
Court  14  Wash.  203,  44  Pac.  131,  is  cited.  In 
that  ca.se  the  action  was  brought  in  Pierce 
county,  and  service  of  sununous  was  made 
uiK)u  the  statutory  agent  who  resided  iu 
Thurston  count.v.  Reference  was  made  to 
our  statute,  whldi  authorizes  service  of  sum- 
mons in  actions  against  insurance  companies 
to  be  made  uix>u  any  agent  authorized  by 
such  company  to  solicit  insurance  within  this 
state.  Setrtlon  4875,  Ballingor's  Ann.  Codes 
&  St.  It  was  then  stated  that  if  tbe  relator 
in  tlie  case  bad  an  agent  authorized  to  solicit 
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Insurance,  residing  in  Pierce  county,  the  8W- 
perlor  court  of  that  county  had  jurisdiction, 
by  virtue  of  the  statute  which  authorizes  an 
action  to  be  brought  against  a  coriMration  in 
any  county  where  any  person  resides  upon 
whom  service  of  process  may  be  served.  As 
there  was  nothing  in  the  record  to  negative 
the  fact  that  such  an  agent  did  reside  In 
Pierce  county.  It  was  presumed  In  favor  of 
the  regularity  of  the  proceedings  that  the  nec- 
essary facts  existed  which  authorisied  the 
court  to  assert  Its  Jurisdiction.  We  find 
nothing  In  that  case  which  modifies  the  doc- 
trine of  McMaster  v.  Thresher  Co.,  supra. 
In  the  case  at  bar  It  Is  affirmatively  shown 
that  there  was  neither  an  office  -of  appellant 
for  the  transaction  of  business  In  Snohomish 
county,  nor  any  agent  or  person  residing  in 
that  county  upon  whom  service  against  the 
appellant  could  be  made.  Therefore  no  pre- 
sumption to  the  contrary  can  be  indulged, 
as  was  properly  done  in  State  es  rel.  In- 
surance Co.  V.  Superior  Court,  supra.  Re- 
spondent also  cites  Sievers.  v.  Dalles,  etc., 
Navigation  Co.,  24  Wash.  302,  64  Pac.  530. 
It  was  simply  held  in  that  ease  that  service 
against  a  corporation  was  sufficient,  when 
made  upon  a  purser  who  also  had  charge  of 
.1  wharf  of  the  corporation ;  the  maintenance 
of  the  wharf  being  held  to  be  an  office  for 
the  transaction  of  business.  Zlndorf  v.  West- 
ern Construction  Co.,  26  Wash.  695,  67  Pac. 
355,  is  also  cited  by  respondent,  but  we  find 
nothing  therein  which  modifies  the  doctrine  of 
the  McMaster  Case.  It  is  true  the  opinion 
states  that  we  do  not  care  to  extend  the  doc- 
trine of  the  McMaster  Case,  but  the  rule  was 
not  modified,  and  it  stands  as  the  rule  at 
this  time.  We  see  no  reason  for  modifying 
or  limiting  the  rule  of  that  case,  since  we 
think  it  clearly  announces  Just  what  the 
Iiegislature  has  declared  shall  be  the  rule. 
That  rule  is  that  a  corporation  can  be  sued 
only  In  a  county  where  it  has  an  office  for  the 
transaction  of  business,  or  where  some  person 
resides  upon  whom  process  may  be  served 
against  the  corporation. 

Respondent,  however,  contends  that  appel- 
lant has  waived  the  matter  of  jurisdiction 
by  not  limitiug  its  appearance  to  a  special 
one.  Under  the  statute,  the  court  had 
no  jurisdiction  of  the  subject-matter.  The 
conditions  which  the  statute  says  are  neces- 
sary to  confer  jurisdiction  of  such  a  suit  In 
any  county  did  not  exist  In  Snohomish  county. 
The  action  is  by  the  statute  made  a  local  one, 
to  be  brought  only  In  counties  where  certain 
specified  conditions  exist.  The  court  there- 
fore had  no  more  jurisdiction  of  the  subject- 
matter  of  the  action  than  it  would  have  of 
an  action  to  foreclose  a  mortgage  upon  real 
estate  wholly  situate  In  another  county.  It 
is  an  elementary  principle  that  neltlier  an 
appearance  nor  consent  of  the  parties  will 
confer  Jurisdiction  of  the  subject-matter,  but 
such  jurisdiction  is  derived  wholly  from  the 
statutes.  The  court  was  therefore  without 
power  to  determine  the  action  upon  its  merits, 


notwithstanding  the  appearance  was  general 
in   form. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  vacate  the 
Judgment  and  dismiss  the  action. 

MOUNT,  C.  J.,  and  ROOT,  FULLERTON', 
CROW,  and  DUNBAR,  JJ.,  concur. 


GRAVEUjE    et   al.   v.   CANADIAN   & 

AMERICAN  MORTGAGE  & 

TRUST  CO.,  Lamited. 

(Supreme  Court  of  Washington.    March  27, 
1906.) 

1.  Process— Defects. 

Tbe  summons  and  complaint  in  a  mort- 
gage foreclosure  suit  referred  to  an  infaut  de- 
fendant, without  stating  her  Christian  name. 
In  the  record  of  the  foreclosure  proceedings 
there  was  but  one  infant  defendant,  and  she 
was  regularly  served.  Held,  that  she  could  not 
after  judgment  avoid  tbe  service  by  reason  of 
the  omission  of  her  Chri.stian  name. 

2.  iNrANTS— -JCDGMENT— GUABDIAN   AO   LiTEU 

— Defense— Failure  to  Make. 

Wliere  in  a  mortgage  foreclosure  suit  the 
guardian  ad  litem  of  an  infant  defendant  ap- 
peared and  filed  bis  acceptance  of  the  appoint- 
ment, and  there  were  sufficient  facta  admitted 
to  show  that  the  mortgagee  was  entitled  to  a 
decree,  in  the  absence  of  au  affirmative  defense, 
the  failure  of  the  guardian  to  answer  did  not 
render  the  decree  of  foreclosure  void  as  against 
the  infant,  in  the  absence  of  fraud  or  collusion. 

3.  Mortgages — Co.sts— Attorjjet's  Fees. 

An  infaut  not  made  a  party  to  a  suit  to  fore- 
close a  mortgage  brought  an  action  against  the 
mortgagee,  who  purchased  the  premises  at  the 
foreclosure  sale,  praying  for  the  possession  of 
the  property  and  for  partition.  Tlie  mortgagee 
alleged  that  it  was  a  mortgagee  in  possession, 
and  prayed  for  a  foreclosure  against  the  infant. 
Held,  that  the  mortgagee  on  obtaining  a  judg- 
ment in  its  favor  was  entitled  to  a  reasonable 
allowance  for  attorney's  fees,  as  provided  in 
the  mortgage, 

4.  Same— Redemption— Time  to  Redeem. 

Where  an  infant,  not  made  a  party  to  a 
foreclosure  suit,  brought  an  action  for  possession 
and  partition,  alleging  ownership  of  an  undivid- 
ed interest  in  tlie  premises,  and  the  mortgagee 
having  bought  the  premises  at  the  foreclosure 
alleged  that  it  was  a  mortgagee  in  possession,  a 
judgment  for  the  mortgagee  with  the  right  of 
the  infant  to  redeem  from  the  mortgage  was  not 
erroneous,  because  it  required  the  redcmiition  to 
be  made  within  90  days. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty ;  Henry  L.  Ivennan,  Judge. 

Action  by  Edna  Graveile  and  another,  by 
.\lfred  Graveile,  their  guardian  ad  litem, 
against  tbe  Canadian  &  American  Mortgage 
&  Trust  Company.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

H.  A.  P.  Myers,  for  appellants.  L.  Davies 
and  Tolman  &  Kimball,  for  respondent. 

MOUNT,  C.  J.  The  appellants  are  minors. 
They  brought  this  action,  claiming  to  be  the 
owners  each  of  an  undivided  one-third  in- 
terest In  the  northwest  quarter  of  section  34, 
township  25  N.,  range  38  E.,  W.  JI..  in  Lin- 
coln county,  this  state.  The  prayer  of  the 
complaint  was  for  tbe  possession  of  tbe  prop- 
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erty  for  a  partition  thereof,  and  tor  an  ac- 
counting for  rents.  Tbere  Is  no  dispute  In 
the  facta,  which  are  as  follows:  Joseph 
Gravelle,  the  father  of  the  plaintiffs,  owned 
the  land  in  question  during  his  lifetime.  The 
land  was  his  separate  property.  On  March 
7,  1800,  while  be  wa.s  unmarried,  he  executed 
a  mortgage  on  the  laud  for  $1,500.  On  May 
23.  1894,  the  said  Joseph  Gravelle  died  in- 
testate, leaving  a  wife  and  an  lufaut  daugh- 
ter. In  December,  1804,  a  son  was  bom  to 
the  widow.  These  two  children  are  the  ap- 
]>ellants  herein.  In  1895,  the  Canadian  & 
American  Mortgage  &  Trust  Company,  be- 
ing the  owner  and  bolder  of  the  mortgage 
above  referred  to,  brought  an  action  to  fore- 
close the  said  mortgage  against  the  admin- 
istrator of  the  estate,  the  widow  and  " 

Gravelle,"  alleging  that  the  widow  and  minor 
daughter  were  the  only  heirs  at  law  of  Jo- 
seph    Gravelle,     deceased.    Thereafter     the 

guardian  ad  litem  for  Gravelle  was 

appointed  by  the  court,  and  service  of  the 
smnmons  and  complaint  was  duly  made  upon 
the  defendants  in  that  action.  The  guard- 
ian ad  litem  accepted  the  appointment  by 
filing  a  written  statement  to  that  effect,  but 
made  no  other  amtearance  in  the  action. 
None  of  the  defendants  npi>eared  in  the  ac- 
tion, and  the  trial  court  found  that  the  de- 
fendants had  been  duly  and  legally  served 
with  personal  service  and  made  default,  and 
heard  evidence  of  the  facts  alleged  In  the 
complaint,  and  a  decree  of  foreclosure  was 
thereupon  entered.  Subsequently  the  mort- 
gaged property  was  sold  and  bid  In  by  the 
plaintiffs  in  that  action,  and  the  sale  was 
afterwards  conflrnie<I.  The  mortgage  com- 
pany went  Into  possession  of  the  premises, 
and  thereafter  sold  the  same  to  defendant 
In  this  action,  Casper  Ilelstab.  t'jwn  these 
facts  the  trial  court  found  that  F/<lua  Gra- 
velle was  a  party  to  the  fore<-losure  action; 
and  concluded  tliereby;  but  that  the  minor 
Joseph  Gravelle  was  not  a  party  thereto. 
The  court  also  found  that  as  to  the  minor 
Joseph's  one-third  interest  the  defendants 
were  mortgagees  in  possession;  tliat  tliere  was 
still  due  on  that  interest  tiie  sum  of  $1,.328.01, 
after  deducting  the  rents  and  profits;  and 
that  said  minor  could  rede<nn  his  interest  by 
paying  that  sum  within  00  days.  In  making 
up  the  amount  due.  the  court  allowed  an  at- 
torney's fee  of  $8.'?.33,  for  the  fore<'losure 
of  the  mortgage  as  against  tlie  minor.  A  de- 
cree was  entered  according  to  these  findings, 
and  the  minors  by  their  guardian  prosecute 
this  appeal. 

Appellants  contend  that  the  flnding  that 
Edna  Gravelle  was  .'<erve<l  In  the  foreclosure 
suit,  and  that  the  doc-ree  was  valid  ns  to 
her.  was  error  (1)  because  she  was  served 

a."   " Gravelle";   and   (2)  because   her 

guardian  ad  litem  made  no  defense  to  the 
action.  It  Is  true  the  summons  and  com- 
plaint In  the  original  foreclosure  action  re- 
ferred  to   the   infant   daugliter   as    " 

Gravelle."    Her    Christian    name    was    not 


stated.  Counsel  says  we  are  therefore  left 
in  the  darli  as  to  which  of  the  minors  was 
served,  or  Intended  to  be  served.  It  appears, 
however,  in  the  record  of  the  foreclosure  pro- 
ceedings that  there  was  but  one  minor  heir, 

a  daughter, Gravelle.    She  appears  to 

have  been  regularly  served,  and  there  is  no 
contention  that  she  was  not  served,  or  ev«i 
that  there  was  another  daughter.  On  the 
other  hand,  the  record  In  this  case  discloses 
that  there  was  but  one  daughter.  The  serv- 
ice Is  the  Important  fact,  and  when  It  is 
shown  that  the  proper  person  was  served, 
that  person  cannot  afterwards  say  that  her 
CfarlBtian  name  was  not  stated,  and  thereby 
avoid  the  service.  The  court  was  therefore 
Justified  in  flnding  that  I^na  Gravelle  was 
served  in  the  original  action.  It  is  al.so  true 
that  the  guardian  ad  litem  filed  no  answer 
for  bis  ward,  but  be  appeared  in  the  action 
by  filing  his  acceptance  of  the  appointment. 
The  court  appears  to  have  had  Jurisdiction 
both  of  the  person  of  the  infant  and  of  the 
property,  and  the  infant  appears  to  have 
been  represented.  Proof  of  the  allegations 
of  the  complaint  appears  to  have  been  made, 
and  findings  and  a  decree  were  subsequently 
entered.  It  was,  no  doubt,  the  duty  of  the 
guardian  ad  litem  to  have  filed  an  answer 
denying  generally  the  allegations  of  the  com> 
plaint.  But  if  he  had  done  so  In  this  case 
there  were  sufllcient  facts  admitted  to  show 
that  the  mortgage  company  was  entitled  to 
a  decree,  in  the  attsence  of  an  affirmative  de- 
fense. Under  these  circumstances  the  decree 
Is  not  void,  and,  In  the  absence  of  fraud  or 
collusion,  the  decree  Is  binding  upon  the 
ward.  Morrison  v.  Morrison,  23  Wash.  460, 
65  Pac.  779.  No  contention  is  made  that 
there  was  any  defense  to  the  foreclosure  ac- 
tion, or  that  the  ward's  interests  were  not  a» 
fully  protected  as  though  the  answer  had 
been  filed  by  the  guardian  ad  litem.  The 
decree  of  foreclosure  is  therefore  valid  as  to 
her. 

Counsel  for  appellants  further  contend 
that  as  to  the  appellant  Joseph  Gravelle,  the 
court  erred  In  allowing  an  attorney's  fee  in 
foreclosure,  In  calculating  the  amount  due. 
and  in  limiting  the  time  for  redemption  to 
90  days.  It  Is  conceded  that  the  minor  Jo- 
seph Gravelle  was  not  made  a  party  to  the 
original  foreclosure  proceeding.  That  pro- 
ceeding was  therefore  not  effective  as  to  him. 
The  resi)ondent,  In  answer  to  the  complaint, 
set  up  the  mortgage  and  the  proceedings  had 
thereunder,  and  alleged  that  it  was  a  mort- 
gagee in  pos.session,  and  prayed  for  a  fore- 
closure against  the  said  minor.  This  pro- 
ceeding was  proi)er  under  the  rule  announced 
In  tlie  cases  of  Investment  .Se<Miritles  Com- 
pany V.  Adams,  37  Wash.  211.  79  Pac.  *i2."); 
Sloane  v.  I^ucaa,  37  Wash.  348.  79  Pac.  949; 
and  Sawyer  v.  Vermont  Loan  &  Trust  Co., 
(Wash.)  84  Pac.  8.  The  mortgage  provided 
for  a  reasonable  attorney's  fee  in  case  of 
foreclosure.  The  plaintiffs  did  not  recognize 
the  mortgage  in  their  complaint,  and  seek 
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to  redeem  their  portion  of  the  land  covered 
by  It;  but  brought  the  action  for  possession 
and  for  partition,  aileging  that  they  were 
the  owners  of  two-thirds  thereof,  without  ref- 
erence to  the  mortgage.  The  respondents 
were  required,  therefore,  to  set  up  the  mort- 
f^nge,  and  asked  for  its  foreclosure  as  a  de- 
fense to  this  action.  Under  these  circtun- 
stances  we  tbiulc  they  were  entitled  to  a 
reasonable  allowance  for  attorney's  fees,  as 
provided  in  the  mortgage,  which  was  made 
in  tills  case.  As  we  understand  from  the 
briefs,  there  Is  no  claim  that  the  court  adopt- 
ed an  erroneous  method  of  computing  the 
amount  due  from  appellant  Joseph  Gravelle's 
interest  in  the  land,  but  it  is  insisted  that 
an  erroneoas  result  was  reached.  We  are 
satisfied  that  the  result  reached  by  the  trial 
court  is  sufficiently  accurate  for  all  practical 
puri)08es,  and  that  there  are  no  material  in- 
accuracies sufficient  to  warrant  the  modiflca- 
tlon.  ApiK>IIant  concedes  that  in  Sloane  t. 
Lucas,  supra,  this  court  permitte<l  a  decree 
allowing  'M  days  within  which  to  pay  the 
mortgage  debt  in  a  case  of  this  liiud,  but  con- 
tends that  a  different  rule  should  be  applied 
in  this  case  because  the  appellant  is  a  minor. 
No  other  reason  is  offered.  We  think  the 
mere  fact  that  the  appellant  is  a  minor  is 
not  sufficient  reason  in  itself  for  a  different 
rule. 

There  ai>i>ear8  to  l>e  no  error  in  the  record. 
The  judgment  is  therefore  affirmed,  with 
leave  to  redeem  the  iutere^t  of  the  minor  Jo- 
seph  Gravelle  within  90  days  from  the  date 
of  the  fliiug  of  this  opinion  in  this  court. 

DUNBAR,  ROOT,  CROW,  and  HADLET, 
JJ.,  concur. 


FISIIBTRNR     V.      MERCHANTS'     BANK 
OF   PORT   TOWNSEND. 

(Supreme  Court  of  Washington.    March  29, 
1000.) 

1.  Pleading   —   Motions  —  Judgment   on 
I'LEADiNos— Admissions. 

.V  defendant  moving  for  judgment  on  the 
)>l<>n(tinffs  admits  tiio  allpsations  of  the  com- 
Iilaint  and  of  the  affirmative  averments  of  tlie 
ii>):lv  oonsiderpd  together,  and  therefore,  in  de- 
tenninins  plaintiff's  right  to  recover,  tliere  is 
no  nwessit.v  for  proof. 

(Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  $  1075.] 

2.  Appeal  —  Pbesumptions  —  Px-eabings  — 

A.MENI)MENT. 

Where,  on  a  motion  for  judgment  on  the 
picndings.  no  application  to  amend  is  disclosed, 
it  must  be  presumed  on  appeal  that  the  party 
stood  on  bis  pleadings  as  originally  filed. 

'.i.    EXECITOBS  AND   ADMINISTRATORS— ACTIONS 

— S»rr-OFP. 

Pierce's  Code,  S  1093,  providing  that  in  an 
action  l>.v  an  administrator  a  demand  against  the 
intestate  may  t>e  set  off  as  if  the  action  had 
i)i>oii  broufclit  by  him,  authorizo.s  a  defendant 
sikhI  by  an  administrator  to  ))lend  by  way  of 
set-off  in  extinguishment  of  the  claim  sued 
»u  a  demand  against  the  intestate,  though  it 
has  not    been   presented   to    the   administrator 


within  the  time  fixed  by  law  for  creditors  to  pre- 
sent their  claims. 

[Ed.  Note. — For  cases  in  point,  see  rol.  22. 
Cent.  Dig.  Execntors  and  Administrators.  | 
17(»!».) 

4.  Same— Judgment. 

Where  a  defendant  sued  by  an  adminis- 
trator filed  by  way  of  set-off  a  claim  agaiuMt 
the  int(8tate,  which  claim  had  not  l)een  present- 
ed to  the  administrator  within  the  statutory 
period,  the  claim  was  limited  to  the  extinguish- 
ment of  the  demand  sued  on,  and  a  judgment  over 
against  the  estate  for  any  excess  could  not  be 
rendered. 

5.  Same. 

Under  Pierce's  Code,  i  380.  subd.  2  (Bal- 
linger's  Ann.  Codes  &  St.  I  491.3.  subd.  2),  pro- 
viding that  in  an  action  on  contract  any  other 
cause  of  action  arising  on  contract  and  existing 
at  the  commencement  olf  the  action  ma.v  be  set 
up  as  a  counterclaim,  section  1091  authorizing 
a  defendant  in  a  civil  action  on  contract  to  set 
off  any  demand  of  a  like  nature  e.^isting  at  the 
commencement  of  the  suit,  and  section  1(W{ 
providing  that  a  defendant  sued  by  an  adminis- 
trator may  set  up  by  way  of  set-off  a  demand 
against  the  intestate  in  the  same  manner  as  if 
the  suit  had  been  brought  by  the  intestate,  n  de- 
fendant sued  by  an  administrator  for  a  deposit 
may  set  up  as  a  counterclaim  a  note  held  by  it 
which  matured  after  intestate's  death  and  liefore 
the  commencement  of  the  action. 

[Ed.  Note. — For  cases  in  iwint.  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  < 
1702.] 

Appeal  from  Superior  Court,  Jefferson 
County;  George  C.  Hatch,  Judge. 

Action  by  George  P.  Fishbnriie,  8ul>stitute<l 
for  Eric  Edw.  Rosling.  administrator  with 
the  will  anne.\ed  of  William  H.  Flske,  de- 
ceaseil,  against  the  Merdiants*  Bank  of  Port 
Townseud.  From  a  Judgment  of  disiulssal, 
plaintiff  appeals.    Affirmed. 

Eric  Edw.  Rosling  and  George  P.  Fisli- 
burue,  for  appellant  A.  W.  Buddress,  for  re- 
spondent 

IIADLEY,  J.  The  plaintiff  and  appellant, 
administrator  In  this  cause,  linviug  died 
liendiiig  the  appeal,  and  it  having  been  made 
to  appear  to  this  court  that  George  P.  Fisli- 
burue  has  been  appointed  to  suc-ceed  the  de- 
ceased administrator,  it  is  now,  on  stipula- 
tion of  the  parties,  ordered  that  said  George 
P.  Fishburne,  as  such  administrator,  shall 
be,  and  he  is  hereby,  substitutwl  as  party 
plaintiff  and  appellant  herein.  The  action 
was  brought  to  recover  the  balance  of  a  de- 
posit in  the  defendant  bank  alleged  to  have 
been  due  and  owing  to  William  H.  Flske, 
now  deceased,  at  the  time  of  his  death.  The 
complaint  alleges  that  said  Flske  died  Sep- 
tember 20,  1901,  and  facts  concerning  the 
appointment  and  qualification  of  the  original 
l/laiutiff  as  administrator  are  also  alUged. 
It  is  also  averred  that  at  the  time  of  his 
death  the  said  Flske  had  on  dcjiosit  with  the 
defendant  a  banking  corporation,  the  sum 
of  ?;>12..'>."5,  which  amount  was  placed  to  his 
credit  upon  the  defendant's  books,  and  that 
the  defendant  refuses  to  pay  said  sum  or 
any  part  thereof,  altliough  dcinaiid  has  lippii 
made  therefor.  Judgment  is  demandt^  for 
the  full  amount  with  interest    The  defeiid- 
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ant  answered  the  complaint,  and  Interposed 
certain  affirmative  defenses,  among  which 
■were  averments  charging  the  deceased  with 
having  fraudulently  sold  to  the  defendant 
."B  certain  negotiable  Instruments  for  the 
payment  of  money;  that  the  deceased  was 
in  possession  of  said  Instruments  before  their 
maturity,  and  that  they  were  payable  to  the 
order  of  P.  Chevalier  &  Co.,  whose  Indorse- 
ment was  unlawfully  forged  upon  the  Instru- 
ments by  the  deceased,  for  the  purpose  of 
deceiving  and  defrauding  the  defendant ;  that 
thereby  the  defendant  was  Induced  to  pur- 
chase said  negotiable  Instruments  for  the 
aggregate  sum  of  $13,0!>1.26,  and  gave  the 
deceased  credit  ui>on  Its  books  for  said  sum, 
but  that  by  reason  of  the  premises  the  cred- 
it so  given  was  false  and  untrue,  and  that 
there  is  not  now,  and  never  has  been,  any 
money  due  or  owing  to  the  deceased  from 
the  defendant;  that  before  the  dtceased  de- 
parted this  life  he  drew  out  of  defendant's 
bank,  by  reason  of  said  fraudulent  acts  and 
credit,  the  sum  of  $12,781.71,  leaving  a  bal- 
ance of  $.'?12.55  of  said  false  and  fraudulent 
credit :  that  plaintifC's  complaint  Is  wholly 
founded  upon,  and  is  brought  to  recover 
upon,  said  false  credit,  and  not  otherwise; 
that  immediately  after  the  deceased  de- 
parted this  life,  and  not  before  that  time, 
the  defendant  discovered  said  false  and 
fraudulent  acts  and  representations ;  that  the 
true  owner  of  said  Instruments  reclaimed 
and  recovered  them  from  the  defendant,  the 
defendant  being  obliged  to  surrender  them 
all,  and  that  it  thereby  lost  the  use  and  value 
thereof.  The  plaintiff  replied  with  denials, 
and  affirmatively  alleged,  among  other 
things,  that  on  or  about  September  18,  1901, 
the  said  deceased  borrowed  from  the  de- 
fendant, upon  his  personal  note  of  that  date 
and  maturing  Noveml)er  17,  1001,  the  sum 
of  $3.33.31.  which  amount  was  by  defend- 
ant plac«  d  to  the  credit  of  the  deceased  upon 
its  books,  that  said  note  at  the  time  of  the 
death  of  Fiske  had  not  matured,  and  that 
thereafter,  about  March  31,  1902,  the  defend- 
ant wrongfully,  and  without  the  knowledge 
or  authority  of  plaintiff,  applied  upon  said 
note  the  balance  due  the  deceased  at  the  time 
of  his  death,  to  wit,  $312.55.  With  the  plead- 
ings standing  thus,  but  containing,  also,  other 
averments  which  we  have  not  thought  it  is 
material  to  mention,  the  defendant  moved  for 
Judgment  upon  the  pleadings  In  its  favor. 
The  motion  was  granted,  and  judgment  was 
entered  dismissing  the  action  and  awarding 
costs  to  the  defendant.  The  plaintiff  has 
appealed. 

It  is  assigned  that  the  court  erred  In  en- 
tering Judgment  for  respondent  upon  the 
pleadings.  It  Is  argued  that  the  denials  in 
the  pleadings  of  the  respective  parties  made 
issues  which  should  have  been  tried.  The 
motion  of  respondent,  however,  had  the  ef- 
fect of  admitting  all  the  allegations  of  the 
complaint  and  of  the  affirmative  averments 
of  the  reply  considered  together.    With  such 


admission,  there  was  no  necessity  for  any 
proof  upon  the  part  of  appellant,  since.  If  a 
challenge  to  the  stifflclency  of  his  allegations 
developed  that  he  was  not  entitled  to  re- 
cover, a  challenge  to  the  evidence  in  supiwrt 
thereof  would  have  led  to  the  same  rpsnlt. 
The  record  does  not  disclose  any  applica- 
tion on  the  part  of  appellant  for  leave  to 
amend  his  pleadings.  The  Supreme  Court  of 
California,  in  Kelley  v.  Kriess,  9  Pac.  129. 
I)ertinently  said:  "If  plaintiff  has  a  good 
cause  of  action  which  by  accident  or  mistake 
he  has  failed  to  set  out  In  bis  complaint,  the 
court,  on  motion  for  judgment  on  the  plead- 
ings, should,  on  his  application  so  to  do,  per- 
mit him  to  amend.  But  failing  to  make  such 
application,  there  can  be  no  good  reason  for 
proceeding  to  trial  In  a  cause  where,  admit- 
ting all  the  facts  charged  as  true,  the  plain- 
tiff is  still  not  entitled  to  a  judgment."  No 
application  to  amend  being  disclosed.  It 
must  be  presumed  here  that  the  appellant 
stood  on  his  pleadings  as  they  were  originally 
filed.  Carstens  v.  Milo  (Wash.)  82  Pac.  410; 
Noerdlinger  v.  Huff,  31  Wash.  300,  72  Pac.  73. 
Since  all  the  allegations  of  the  complaint 
and  all  those  of  the  affirmative  reply  are 
admitted  to  be  true,  the  question  Is,  does 
api^ellant  show  thereby  that  he  is  entitled 
to  recover?  He  sues  to  recover  an  alleged 
balance  of  $312.55  deposit  In  resiwudeut's 
bank  which  he  says  was  due  the  deceased. 
The  resiwndent  sets  up  a  counterclaim  by 
way  of  50  drafts  and  8  promissory  notes, 
amounting  to  $13,094.20.  Appellant  then  re- 
plies, in  one  breath  denying  everything,  and 
In  the  next  breath  admitting  that  there  is 
due  and  owing  to  the  bank  the  sum  of 
$333.31,  which  the  deceased  borrowed  from 
the  bank  on  its  personal  note,  and  which 
is  described  in  respondent's  answer.  It  be- 
ing thus  admitted  by  appellant  that  the  de- 
ceased was  indebted  to  the  bank  in  a  sum 
greater  than  the  amount  of  the  alleged  cred- 
it sued  upon,  It  remains  to  be  determined  if 
the  debt  can  be  offset  to  the  extent  of  the 
credit.  Under  appellant's  allegations  the 
money  which  he  seeks  to  recover  is  the  same 
which  the  dooprtsed  IwiTowed  on  his  personal 
note,  and  which  was,  by  reason  of  the  note, 
placed  to  his  credit  in  the  bank.  lie  first 
urges  that  respondent  is  not  entitled  to  Inter- 
iwse  the  note  to  the  extent  of  extinguishing 
the  credit  sued  uiK>n,  for  the  reason  that  he 
did  not  pre.'sent  to  the  administrator  any 
claim  founded  upon  the  note  within  one  year 
from  the  publication  of  notice  to  creditors. 
This  Is,  however,  an  action  brought  by  an 
administrator,  as.serting  a  demand  in  favor 
of  an  estate.  In  such  case  section  1093, 
Pierce's  Code,  provides  as  follows:  "In  ac- 
tions brought  by  executors  and  administra- 
tors, demands  against  their  testatow  and  in- 
testates, and  belonging  to  defendant  at  th(» 
time  of  their  death,  may  be  set  off  h.v  the 
defendant  In  the  same  manner  as  if  the  ac- 
tion had  been  brought  by  and  In  the  name 
of  the  deceased." 
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It  ■will  be  seen  tbat  the  above  statute  ex- 
pressly authorizes  a  set-off  to  be  interposed 
by  the  defendant  in  an  action  brought  by  an 
executor  or  administrator,  and  It  does  not  re- 
quire that  such  set-off  claim  shall  be  first 
l)resented  to  the  executor  or  administrator. 
We  do  not  think  that  other  provisions  of 
the  Code,  when  considered  In  connection 
with  the  above,  can  be  said  to  contemplate 
such  presentation  when  the  set-off  is  merely 
pleaded  to  the  extent  of  extinguishing  the 
amount  sought  to  be  recovered  by  the  execu- 
tor or  administrator.  Spealiing  of  the  spe- 
cial statutes  of  limitation  requiring  the  pre- 
sentation of  claims  to  executors  or  adminis- 
trators. Wood  on  Limitations  (3d  Ed.)  i  188, 
concludes  as  follows:  "These  special  stat- 
utes of  limitation  do  not  apply  to  an  offset 
set  up  by  a  person  who  is  sued  by  an  admin- 
istrator to  recover  a  debt  due  from  him  to 
the  estate."  The  only  case  cited  under  the 
above  text  is  Lay  v.  Mechanics'  Bank,  61 
Mo.  72.  Tile  case  is  directly  in  point  It 
has,  however,  been  frequently  so  held,  and 
to  the  general  effect  that,  while  under  such 
special  statutes  one  must  present  his  claim 
within  the  prescribed  time  before  he  may 
assert  his  right  to  recover  In  an  action 
brought  by  him  against  the  estate,  yet  he  is 
not  required  to  so  present  It  before  inter- 
posing it  as  a  set-off  or  counterclaim  In  an 
action  brought  against  him  by  the  adminis- 
trator upon  a  money  demand.  He  is,  how- 
ever, limited  to  the  extinguishment  of  the 
demand  made  against  him,  and  Is  not  en- 
titled to  Judgment  over  against  the  estate 
for  any  excess.  Ware  v.  Ilowley,  C8  Iowa, 
«33,  27  N.  W.  789;  Mitchell  v.  Kucker.  22 
Tex.  C7;  JIurphy  v.  Coiton  (Okl.)  44  Pac. 
2(»8;  Millet  V.  W'atklns'  Adm'r,  G7  Ky. 
t!42;  Talty  v.  Torllng,  79  Minu.  3S«, 
82  N.  W.  632.  Some  decisions  are  to 
the  contrary  effect,  but  some  of  them  are 
based  upon  statutes  which  expressly  provide! 
that  claims  may  not  be  interposed  by  way 
of  set-off  or  couuterclaim,  unless  presented 
within  the  statutory  limit.  But  whatever 
may  be  the  reasoning  of  such  decisions,  we 
think,  under  out  statute,  that  this  court 
should  follow  the  decisions  above  cited. 

It  is  next  contended  l)y  appellant  that 
respondent  is  not  entitled  to  interpose  the 
note  as  a  set-off  or  counterclaim,  for  the 
reason  that  it  did  not  mature  until  after 
the  death  of  Fiske,  the  maimer.  It  had  ma- 
tured, however,  before  appellant  brought  his 
action.  Under  our  statute  a  counterclaim 
may  be  Interposed  as  follows:  "In  an  ac- 
tion arising  on  contract,  any  other  cause  of 
action  arising  also  on  contract  and  existing  at 
the  commencement  of  the  action."  Subdivi- 
sion 2,  g  i!S(),  Pierces  Code  (Bttlliuger's  Ann. 
Codes  &  St.  §  4913,  subd.  2).  Again,  section 
1091,  Pierce's  Code,  provides  as  follows: 
'"The  defendant  in  a  civil  action  upon  a  con- 
tract expres.s  or  Implied  may  set  off  any 
demand  of  a  like  nature  against  the  plaintiff 
in   luterest  which  existed  and   belonged  to 


him  at  the  time  of  the  commencement  of  the 
suit"  Section  1093,  Pierce's  Code,  hereinbe- 
fore quoted  In  full,  we  have  also  seen  pro- 
vides that  In  actions  brought  by  executors 
or  administrators  a  set-off  may  be  interposed 
by  the  defendant  "in  the  same  manner  as 
if  the  action  had  been  brought  by  and  in 
the  name  of  the  deceased";  it  being  express- 
ly stated  that  the  set-off  may  be  so  inter- 
posed If  the  demand  l)elongcd  to  the  defend- 
ant at  the  time  of  the  death  of  the  testator 
or  intestate.  Consideriug  all  these  provisions 
together,  we  think  the  respondent  had  the 
right  to  interpose  the  note  as  a  set-off,  in- 
asmuch as  It  had  matured  before  the  com- 
mencement of  the  action.  It  was  so  held 
under  similar  statutes  in  Ainswoilh  v.  liuuk 
of  California,  119  Cal.  470,  51  Pac.  9r.2.  39 
L.  R.  A.  CSC,  C3  Am.  St.  Rep.  13."..  That 
case  is  directly  in  point,  and  the  facts  in- 
volved w^ere  almost  identical  with  those  at 
bar.  The  defendant  banlc  held  the  note  of 
the  deceased  for  a  simi  greater  than  tlie 
amount  to  his  credit  on  deposit  at  the  time 
of  his  death.  The  note  matured  after  the 
death,  and  after  its  maturity  the  executrix 
brought  suit  against  the  bank  to  recover  the 
amount  of  the  balance  of  the  deposit.  In  a 
well-considered  oi)inion  it  was  held  that  the 
bank  could  Interpose  the  note  by  way  of 
counterclaim,  inasmuch  as  It  was  due  be- 
fore the  commencement  of  the  action.  The 
California  statute  quoted  in  the  opinion  is 
exactly  the  same  as  our  own.  Subdivision  2, 
§  380,  supra.  We  think  the  decision  was  man- 
ifestly correct,  and,  our  statute  l)eing  the 
same,  it  should  be  so  held  here.  We  tlierefore 
find  it  unnece.ssary  to  discuss  the  decisions 
cited  by  aprellaut,  some  of  which  at  lea.«!t 
are  based  upon  somewhat  different  statutes. 
For  tlie  foregoing  reasons,  we  think  ap- 
I)ellant's  pleadings,  the  complaint,  and  reply 
taken  together  do  not  state  a  ground  for 
recovery,  and  that  the  judgment  for  resjiond- 
ent  upon  tlie  pleadings  was  proper.  It  is, 
therefore,  affirmed. 

MOUNT.  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


DUSENBKRRY  et  al.  v.  McDOLE  et  al. 

(Suprome  Court  of  AVnshinpton.    March  29, 
1  !)()(>.) 

PKINCIPAL  and  AOKNT— Al'TIIORlTT  OP  AoEST 
— I'AYMKN't. 

Plaintiffs,  wlio  wore  nonresidents,  loaned 
money  to  rtcf'-inlMnts  socnred  by  a  mortgaKe  on 
defendants'  land,  throuitli  S.,  who  was  plain- 
tiffs' Keueral  agent  for  that  purjiose,  and  held 
general  power.s  of  attorney  authorizing  iiim  to  col- 
lect money  due  plaintiffs,  and  to  satisfy  mort- 
Rages.  It  was  agreed  between  defendant  and 
S.  that  tlie  notes  might  be  paid  in  grain. 
Thereafter,  for  10  years,  defendants  delivere<l 
more  grain  than  was  sndicient  to  pay  the  notes, 
but  S.  testified  that  defendants  dri^w  ahead  for 
so  many  other  i)urpi)ses  that  the  amount  credi.ed 
on  the  notes  was  all  that  was  left  to  apply  there- 
on.   If  the  credits  on  the  notes  from  the  pro- 


Digitized  by 


Google 


Wash.) 


DUSBNBBRRY  t.  MoDOLB. 


41 


cceda  of  the  grain  werp  unauthorized  the  notes 
were  barred  by  limitations.  Held,  that  S.  was 
the  asent  of  plaintiffs  for  all  purposes  connect- 
ed with  the  notes  and  mortgage,  and  that  his 
receipt  of  payment  in  grain  instead  of  cash  was 
binding  on  them. 

Appeal  from  Superior  Court,  Columbia 
County;  Chester  F.  Miller,  Judge. 

Action  by  Lewis  Duseuberry  and  another 
against  William  McDoIe  and  another.  From 
a  Judgment  in  favor  of  defendants,  plaintiffs 
ai)|)eal.    Affirmed. 

Miller  &  Fonts,  for  appellants.  M.  M.  Ood- 
niau.  Hardy  E.  Uunim,  and  M.  I<\  Uose,  for 
reKiMDdents. 

MOUNT,  C.  J.  This  action  was  brought 
to  foret'lose  a  mortgage  uiwn  certain  real 
estate  in  Columbia  <-ounty.  The  complaint 
is  in  theusualforminfore(-losure.  Theanswer 
of  the  mortgagor,  after  denying  among  oth- 
er allegations  the  amount  alleged  to  be  due, 
allirmatirely  pleaded  payment,  and  also  that 
the  action  Is  barred  by  the  statute  of  limit- 
ations. At  the  trial  of  the  case  the  lower 
court  sustained  the  plea  of  payment  and  dis- 
missed the  action.  The  facts  are,  in  sub- 
stance, as  follows:  In  the  year  1890,  the 
resimndent  Jacob  Stencel  was  the  owner  of 
the  land  in  question.  In  March  of  that  year 
he  sold  the  same  to  respondent  McDoIe, 
and  gave  bim  a  bond  for  a  deed.  In  Decem- 
ber of  the  same  year  Mr.  Steucel  agreed  to 
deed  the  land  to  Mr.  McDole  and  take  a 
purchase  money  mortgage  for  the  amount 
due,  and  that  Mr.  McDole  might  pay  the 
notes  by  delivering  grain  each  year.  At  that 
time  Mr.  Stencel  was  agent  for  the  appel- 
lants, who  were  then,  and  are  now,  residents 
of  California,  loaning  money  in  Columbia 
county.  Mr.  Stencel  held  general  powers  of 
attorney  for  collecting  money  due  the  appel- 
lants, and  satisfying  mortgages  in  said  coun- 
ty. The  appellants  furnished  the  money  In 
this  case,  and  Mr.  Stencel  executed  a  deed 
to  Mr.  McDole;  whereupon  the  latter,  on 
December  23,  1890,  executed  his  three  prom- 
issory notes,  one  for  |1,000,  due  November 
1,    1891,   one   for   fl.OOO,    due   November    1, 

1893,  and  one  for  |1,350,  due  November  1, 

1894,  payable  to  the  appellants,  and  on  the 
same  day  executed  and  delivered  to  Mr. 
Stencel  the  mortgage  sued  upon,  which  was 
given  to  secure  the  payment  of  the  notes 
above  named.  Tliereafter,  until  the  year 
1890,  respondent  McDole  delivered  large 
qnantitles  of  grain  to  Mr.  Stencel  to  be  ap- 
plied In  payment  of  the  notes,  and  It  ap- 
pears to  be  conceded  that  more  than  enough 
grain  was  delivered  to  pay  the  notes;  but  Mr. 
Stencel  testlfled  that  Mr.  McDole  drew  ahead 
for  80  many  other  puriwses  that  the  amount 
credited  upon  the  notes  was  all  that  was 
left  to  apply  thereon.  After  the  crop  for 
the  year  18©9  had  been  delivered  to  Mr.  Sten- 
cel, while  be  then  bad  the  notes  In  his  pos- 


session at  Dayton  in  Columbia  county,  a 
settlement  was  had  between  Mr.  Steucel  and 
Mr.  McDole,  and  It  was  then  agreed  be- 
tween them  that  the  notes  had  been  fully 
paid.  Mr.  Stencel  agreed  to  deliver  the  notes 
to  Mr.  McDole  on  the  next  day.  This,  how- 
ever, was  never  done.  It  api)ear8  to  be  a 
conceded  fact  that  all  payments  made  by  Mr. 
McDole  upon  the  notes  were  made  by  the 
delivery  of  grain  to  Mr.  Stencel;  that  Mr. 
Stencel  received  the  grain,  and  sold  it,  and 
retained  the  proceeds  to  be  credited  upoa 
the  notes.  Appellants  claim  that  Mr.  Sten- 
cel was  the  agent  of  Mr.  McDole  for  the  pur- 
pose of  selling  the  grain,  and  that  if  he  was 
agent  for  appellants,  be  was  authorized  tu 
receive  payment  only  In  money.  The  trial 
court  found  against  both  these  contentions. 

We  think  the  evidence  is  conclusive  tliat 
Mr.  Stencel  was  the  agent  of  appellants  for 
all  purposes  connected  with  the  notes  and. 
mortgage.  He  made  the  loan  for  the  ap- 
pellants, and  it  api)ears  that  Mr.  McDolo 
had  no  knowledge  of  the  fact  that  the  notes 
and  mortgage  were  made  out  to  the  apiiel- 
lants  until  about  the  time  the  action  wns 
brought  to  foreclose.  Mr.  Stencel  was  tiie 
only  person  that  respondent  knew  in  tlie 
transaction,  and  respondent  dealt  with  him 
as  the  principal.  It  wa«  agreed  when  the 
notes  were  given  that  paymmts  should  be 
made  In  grain,  and  payments  were  so  made 
for  nearly  10  years.  No  money  payments  at 
all  were  made.  All  payments  were  made  in 
grain.  While  it  is  true  that  an  agent  au- 
thorized to  receive  payment  Is  ordinarily 
deemed  intrusted  with  iK)wer  to  receive 
it  In  money  only,  yet  when  there  has  been 
a  long  course  of  dealing,  and  payments 
are  received  by  the  agent  according  to  such 
course.  If  the  agent  alone  Is  known,  and  he 
Is  supposed  to  be  the  principal,  and  the  debt- 
or has  no  notice  of  any  claim  by  the  real 
principal,  the  latter  will  be  bound.  Story 
on  Agency  (9tb  Ed.)  St  429,  430.  Further- 
more, the  appellants  must  be  held  to  have 
ratified  the  payments  In  grain,  or  they  must 
be  held  to  have  disaffirmed  such  payments. 
In  the  latter  event  the  notes  were  long  since 
barred  by  the  statute  of  limitations.  In  the 
former  event  the  notes  have  been  paid.  Un- 
der the  facts  In  the  case,  we  are  convinced 
that  Mr.  Stencel  had  authority  to  receive 
the  grain  as  payment  of  the  notes,  and  that 
he  was  the  agent  of  appellants  for  that  pur- 
pose, and  not  the  agent  of  Mr.  McDole. 

The  questions  of  fact  presented  in  the  case 
are  based  upon  conflicting  evidence,  which 
we  have  examined,  and  we  conclude  that 
the  findings  of  the  lower  court  are  in  ac> 
cordance  with  the  weight  thereof. 

The  Judgment  is  therefore  affirmed. 

ROOT.  CROW,  DUNBAR,  FULLERTON, 
«nd  HADLEHT,  JJ.,  concur. 
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MORRIS  T.   WARWICK. 

(Supreme  Court  ot  Washington.    March  29. 
100«.) 

1.  Triai^-Question  fob  Court  and  Juby— 
Direction  of  Vebdict. 

Bnllinger's  Ann.  Codes  &  St.  S  4994,  pro- 
vides that  in  all  cases  tried  in  the  superior  court 
with  a  jury,  in  which  the  legal  sufficiency  of  the 
evidence  shall  be  challenged,  and  the  court  shall 
decide  as  a  matter  of  law  what  verdict  should 
be  found,  the  court  shall  thereupon  discharge 
the  jury  from  further  consideration  of  the  case, 
and  direct  judgment  to  be  entered  in  accordance 
with  its  decision.  Held,  that  such  section  had 
reference  alone  to  the  legal  sufficiency  of  the 
evidence,  and  did  not  justify  a  court  on  an  ap- 
.plication  for  a  directed  verdict  to  pass  on  the 
probative  sufficiency  of  the  evidence. 

[Ed.  ;Xote. — ^For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {§  332,  333.] 

2.  Husband  and  Wife— Alienation  of  Af- 
fections—Evidence. 

In  an  action  for  alienation  of  the  affections 
of  plaintiffs  wife,  evidence  concerning  the  con- 
duct of  defendant  and  the  wife  after  her  separa- 
tion from  plaintiff,  but  during  the  existence  of 
the  marital  relation,  was  admissible. 

[Kd.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  §  1124.] 

3.  Same  — Want  of  Affection— Mitigation 
OF  Dahaoes. 

In  an  action  for  alienation  of  affections  of 
plaintiff's  wife,  evidence  that  no  affection  ex- 
isted between  plaintiff  and  his  wife  is  admissible 
onlv  in  mitigation  of  damages,  and  not  as  a 
bar  to  the  action. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;   W.  T.  Warren,  Judge. 

Action  by  Joseph  N.  Morris  against  May- 
nard  Warwlclt.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Reversed. 

H.  N.  Martin,  J.  T.  Mulligan,  and  X.  T. 
Caton,  for  appellant  Merritt  &  Merrltt,  for 
respondent. 

DUNBAR,  J.  This  Is  an  action  brought  by 
the  appellant  against  tbe  resiiondent  for  dam- 
ages for  alienating  the  affections  of  bis  wife. 
At  the  close  of  plaintiff's  testimony  defend- 
ant's motion  for  a  nonsuit  was  denied,  and 
at  the  close  of  tbe  case  the  defendant  chal- 
lenged the  legal  sufficiency  of  the  testimony, 
and  also  moved  the  court  for  an  Instructed 
verdict.  The  court  was  of  the  opinion  that 
the  proper  procedure  would  be  to  discharge 
the  jury  and  enter  Judgment,  which  it  pro- 
ceeded to  do,  entering  Judgment  in  favor  of 
the  defendant 

In  speaking  of  the  case  of  Clark  v.  Great 
Northern  By.  Co.,  37  Wash.  537,  79  Pae.  1108, 
the  court  intimated  that  It  was  Its  duty  to 
discharge  tbe  jury  in  this  case  and  decide  the 
case  on  tbe  weight  of  the  testimony,  making 
the  following  statement:  "I  wish  you  would 
read  that  Clark  Case  all  through.  I  do  not 
know  as  I  exactly  understand  it  yet  myself. 
If  It  means  what  It  says,  as  I  understand  it, 
the  Jury  would  be  simply  an  ornament."  The 
court  then  proceeding,  said:  "In  this  case 
the  duty  devolves  upon  the  court  under  the 
law  laid  down  to  take  the  case  from  the  Jury 
and    render    a    verdict   in    accordance   with 


tbe  court's  opinion,  and  In  view  of  tbe 
fact  that  the  court  In  this  case  has  listen- 
ed to  tbe  testimony  and  is  satisfied  that  a 
verdict  In  this  case  must  be  in  favor  of 
defendant,  that  tbe  plaintiff  has  failed  entirely 
to  make  out  a  case,  and  that  the  facts  In  this 
case,  as  applied  to  the  law,  would  compel  a 
verdict  of  that  kind,  and  in  view  of  the  fact 
that  you,  gentlemen,  not  luiderstanding  the 
law,  probably  might  bring  in  a  verdict  some 
other  way,  which  I  would  be  compelled  to  set 
aside,  I  think  the  proper  thing  to  do  would  be 
to  discharge  the  jury  and  render  a  verdict  my- 
self. So  you  are  excused  from  any  further 
duty  in  this  case,  and  Judgment  will  go  for  tbe 
defendant  In  this  case."  The  court  evidently 
misinterpreted  the  Clark  Case,  for  It  was  not 
tbe  Intention  of  this  court  in  that  case  to  sub- 
jugate tbe  discretion  of  the  jury  in  passing 
upon  questions  of  fact  to  the  will  of  tbe 
court,  or  to  go  beyond  the  provisions  of  the 
statute.  In  that  case  it  appeared  from  state- 
ments made  by  the  court  that  he  thought  a 
new  trial  ought  to  be  granted  for  Insufficiency 
of  the  evidence,  but  that  the  court  did  not 
have  the  legal  authority  to  grant  such  new 
trial;  and  it  was  held  by  this  court  that  the 
court  erred  In  its  construction  of  the  law,  for 
tbe  statute  (subdivision  7,  {  5071.  Baliinger's 
Ann.  Codes  &  St)  especially  makes  insuffi- 
ciency of  tbe  evidence  to  justify  the  verdict  a 
ground  for  granting  a  new  trial.  But  It  will 
be  observed  that  It  does  not  authorize  the 
court  to  take  the  case  from  the  jury  and  make 
a  final  determination  of  the  issues  Itself;  but 
that,  acting  on  the  supposition  that  substan- 
tial justice  has  not  been  done  by  reason  of 
some  mistake  or  Inadvertence  of  the  Jury, 
simply  gives  the  parties  another  trial. 

As  to  how  often  the  court  would  be  justl- 
fled  In  granting  a  new  trial  on  the  same  testi- 
mony in  the  same  case  Is  a  question  to  be  de- 
termined by  the  appellate  c-ourt  in  passing 
upon  the  proper  exercise  of  such  discretion  on 
the  part  of  the  trial  court  Under  the  theory 
of  the  law,  however,  the  ultimate  decision  up- 
on the  question  of  fact  Involved  Is  the  prov- 
ince of  the  jury.  Section  4994,  Balliuger'8 
Ann.  Codes  &  St,  provides  that  "in  all  cases 
tried  in  the  superior  court  with  a  jury  in 
which  the  legal  sufficiency  of  the  evideuc-e 
shall  be  challenged,  and  the  court  shall  decide 
as  a  matter  of  law  what  verdict  should  be 
found,  the  court  shall  thereupon  discbarge 
the  jury  from  further  consideration  of  the 
case,  and  direct  Judgment  to  be  entered  In  ac- 
cordance with  its  decision."  This  section.  It 
will  be  observed,  deals  alone  with  the  legal 
sufficiency  of  the  evidence;  not  taking  into 
account  at  all  its  probative  sufficiency.  That 
is  to  say,  If  the  evidence  offered,  If  admitted 
to  be  true,  is  not  legally  sufficient  to  sustain 
a  verdict,  there  is  nothing  for  the  Jury  to  pass 
upon,  and  it  becomes  the  duty  of  the  court  to 
discharge  tbe  Jury  and  render  tlie  judgment 
which  the  law  prescribes.  So  that  It  will  be 
seen  that  there  was  no  justification  under  tbe 
law  for  the  action  of  tbe  court  lu  discharging 
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the  jury  aud  renflerlng  Judgment  for  the  de- 
fendaut  ill  this  case,  unless  It  appears  that 
there  was  not  sufficient  legal  testimony  offer- 
etl  by  the  plaintiff  to  sustain  a  Judgment.  In 
fact.  It  Is  candidly  stated  hy  the  attorney  for 
rosiwndeut  In  his  brief  that,  if  it  could  lie 
maintained  that  there  was  evidence  legally 
sufficient  to  supiwrt  a  verdict,  then  it  cannot 
be  doubted  that  the  Jury  should  have  passed 
ui>ou  the  facts. 

But  it  is  contended  that  there  was  not  suffi- 
cient evidence  In  the  case.  With  this  conelu- 
sioa  of  learned  counsel  we  cannot  agree.  It 
seemed  to  be  the  view  of  the  trial  court  that 
the  conduct  of  the  defendant  aud  the  plain- 
tiff's wife  at  any  time  after  the  separation  of 
plaintiff  and  his  wife  was  not  pertinent  nor 
material,  on  the  theory,  as  IndicuttHl  by  the 
tt)urt.  that  there  could  be  no  alienation  of  af- 
fection where  none  existed.  But  It  does  not 
necessarily  follow  that  affection  does  not  sur- 
vive a  separation.  Xo  arbitrary  standai'd  of 
action  can  be  erected  by  which  conjugal  affec- 
tion can  be  tested  or  measured.  It  differs  in 
intensity  and  constancy  with  the  different 
temperaments  and  characters  of  the  Individ- 
uals. It  may  be  so  superficial  that  slight 
provocation  would  be  sufficient  to  destroy  it, 
or  It  may  be  so  deeply  rooted  that  It  will 
survive  neglect,  disgrace,  brutal  treatment, 
and  desertion.  It  sometimes  even  outlives 
legal  separation,  as  is  proven  by  many  au- 
thenticated instances  of  men  and  women  re- 
marrying after  divorce  hag  been  obtained. 
Husbands  and  wives  in  the  heat  of  passion, 
engendered  by  wrongs,  real  or  Imaginary, 
may,  and  frequently  do,  separate  from  each 
other,  and  yet,  when  time  gives  opiHjrtunity 
for  reflection  and  self-examination,  it  Is  fre- 
quently dlscovere<l  by  both  parties  that  the 
actual  cause  of  dissension  was  rettlly  trifling, 
that  affection  was  not  annihilated,  but  simjily 
for  the  time  being  forced  into  the  background, 
and  reconciliation  is  devoutly  desired  by  both. 
And  It  is  this  right  to  a  reconciliation  tha' 
a  stranger  has  no  right  to  interfere  with,  or 
deprive  a  husband  or  wife  of.  They  are 
legally  husband  and  wife  until  they  are  di- 
vorced, and  legal  responsibility  still  attaclies 
to  the  husband  to  support  the  wife.  It  in  woll- 
established  law  in  this  country  that  evidence 
offereil  by  the  defendant  to  show  a  state  of 
facts  indicating  that  no  affection  existed  be- 
tween the  plaintiff  and  his  wife  will  not  be 
heard  as  a  bar  to  action  for  alienation  of  af- 
fec"tlon.  but  will  simply  be  heard  In  mitigation 
of  damages.  Some  of  the  authorities  go  so 
far  as  to  hold  that,  where  It  was  admitted 
that  the  wife  had  no  affection  for  the  jilnln- 
tlff,  a  third  party  had  no  right  to  interfere  c, 
cut  off  any  chance  of  an  affection  springing 
up  In  the  future,  and  that  it  Is  not  in  the  in- 
terest of  good  order  and  public  moi'.Tls  to  per- 
mit one  who  has  no  right  to  Interfere  to  set 
up  a  disagreement,  or  even  separation,  as  a 
complete  defense  to  an  action  by  the  latter 
for  the  wrong.  Elliott  on  Evidence,  i  1050; 
15  Am-  &  Eug.  Enc  of  Law  (2d  Ed.)  p.  802; 


Sutherland  on  Damages  (3d  Ed.)  p.  3771; 
Cooley  on  Torts  (2d  Ed.)  p.  203,  and  cases 
cited  by  the  above  authorities  which  fully  sus- 
tain the  text.  Without  specifically  aualyK- 
iug  the  testimony.  It  is  HufHcicnt  to  say  that 
there  Is  ample  evidence,  If  the  Jury  bi-lieved 
It.  to  sustain  a  Judgment  against  the  defend- 
ant. 

Tlie  Judgment  of  the  court  will  therefore  be 
reversed,  and  a  new  trial  had. 

MOTTNT,  C.  J.,  and  ROOT,  CROW,  FUI.r 
LEUTON  and  HADLEY,  JJ.,  concur. 


KITKHN  V.  DIX. 

(Supreme  Court  of  Washington.    April  11, 
190G.) 

Neoltgence  —  Use  of  Land  —  Setting  op 

FlREC. 

In  an  action  under  Ballinger's  Ann.  Codes 
&  St.  §  ."138,  making  any  one  liable  for  dama- 
ges done  by  a  fire  kindled  upon  his  land  and  neg- 
ligently allowed  to  spread  to  land  of  another, 
evidence  held  sufficient  to  show  defendant  guilty 
of  negligence. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty ;  D.  H.  Carey,  Judge. 

Action  by  M.  A.  Kuehn  against  Fred  Dlx. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Lewis  C.  Jesseph,  for  appellant.  W.  H. 
Jackson  and  S.  &  J.  W.  Douglas,  for  respond- 
ent. 

(;R0W,  J.  This  action  was  conunen<-ed  In 
the  superior  court  of  Stevens  county  by  the 
resijondent,  M.  A.  Kuehn,  against  the  api>el- 
lant,  Fred  Dlx,  to  recover  damages  sustained 
by  the  destruction  of  her  crops  and  injury  to 
her  land  by  fire.  Rcsix>ndent's  land  lies  im- 
mediately north  of,  aud  contiguous  to,  that 
of  appellant.  A  large  portion  of  the  appel- 
lant's aud  respondent's  ranches  consists  of 
low  bottom  land ;  the  soil  being  formed  from 
dec-omposed  roots,  willows,  grass,  tuies,  and 
other  vegetation.  During  a  portion  of  the  year 
these  lands  are  under  water,  which  runs  off 
during  the  summer  months  and  harvesting 
season,  leaving  the  surface  dry.  The  soil, 
by  reason  of  Its  composition,  Is  combustible, 
and,  when  once  ignited  during  a  dry  season, 
is  liable  to  burn  below  the  surface,  smoulder- 
ing and  extending  from  one  point  to  another. 
Often  It  will  continue  to  burn  until  it  reaches 
water  level,  some  distance  below  the  surface. 
The  burning  of  this  soil  causes  permanent 
injury  to  the  land.  Some  time  near  the  lat- 
ter part  of  August,  or  early  in  September, 
1904,  appellant  started  a  fire  uiwn  his  own 
land  for  the  puri'ose  of  burning  brush.  Re- 
spondent contended  that  appellant  negligent- 
ly allowed  this  fire  to  continue  throughout  the 
month  of  September;  that  about  the  3d  day 
of  October  a  heavy  wind  caused  it  to  rapidly 
spread  over  respondent's  place  and  destroy  a 
large  amount  of  hay,  and  also  injure  her 
land;  that  the  appellnot  had  uegligeutly  set 

uigitizea  Dy  >^JV^\^!i  Ic 


u 


85  PACIFIC  REPOHTER. 


ON'asb. 


out  said  fire  and  had  also  negligently  failed 
to  take  proper  precautions  to  prevent  its 
spreading  and  damaging  tbe  respondent's 
land  and  crops.  The  appellant  conceded  that 
he  started  the  brush  fire  about  the  1st  of  Sep- 
tember, and  that  during  that  mouth  certain 
other  flres  were  upon  his  land.  He  contend- 
ed, however,  that  the  brush  fire  had  entirely 
subsided;  that  be  had  successfully  used  all 
necessary  precautions  to  prevent  the  spread 
of  any  other  flres  from  his  laud ;  that  all  of 
said  flres  had  ceased  to  exist  prior  to  Octo- 
ber ;  and  that  the  fire  which  bad  spread  over 
respondent's  land  came  from  the  place  of  one 
Jarvis,  and  not  from  appellant's.  The  court, 
upon  trial  without  a  Jury,  made  flndings  of 
fact,  from  which  It  appears  that  the  appel- 
lant was  not  originally  negligent  in  setting 
out  the  flre  upon  his  own  land,  but  tliat  he 
was  afterwards  negligent  in  not  taking  proper 
precautious  to  prevent  its  spreading  upon  the 
respondent's  land;  that  by  reason  of  such 
negligence  it  did  spread  over  her  land;  and 
that  she  had  sustained  damages.  From  a 
Judgment  in  favor  of  respondent,  this  appeal 
has  been  taken. 

The  appellant  contends  that  the  court  erred 
In  denying  his  motion  for  a  nonsuit,  and  In 
rendering  Judgment  for  respondent.  The  ap- 
pellant has  presented  a  very  exhaustive  and 
well-prepared  brief,  raising  numerous  legal 
questions  on  the  law  of  flres,  which  we  think 
it  unnecessary  to  consider,  as  the  controlling 
questions  l>efore  us  arise  entirely  on  issues 
of  fact  under  the  provisions  of  section  3138, 
Ballinger's  Ann.  Codes  &  St.,  which  reads  as 
follows:  "If  any  person  shall  for  any  law- 
ful purpose  kindle  a  flre  upon  his  own  land, 
he  shall  do  It  at  such  time  and  in  such  man- 
ner, and  shal  Itake  such  care  of  it  to  prevent 
it  from  spreading  and  doing  damage  to  other 
persons'  property,  as  a  prudent  and  carefui 
man  would  d«,  and  if  he  fail  so  to  do  he  shall 
be  liable  in  an  action  to  any  person  suffering 
damage  thereby  to  the  full  amount  of  such 
damage."  Although  the  trial  court  found  ap- 
pellant was  not  negligent  in  starting  a  flre 
upon  his  own  land,  still  he  would  be  liable 
if  he  did  not  take  such  care  of  his  flres  as  a 
l)nident  and  careful  man  would,  to  prevent 
them  from  spreading  and  doing  damage  to 
respondent's  property.  He  contends  that  he 
did  take  all  such  necessary  precautions,  but 
upon  this  question  the  evidence  is  conflicting. 
The  court  found  him  to  have  been  negligent  in 
this  regard.  From  an  examination  of  the  ev- 
idence, we  think  this  flnding  correct,  and  will 
not  dlsturl)  it.  It  appears  that  the  appellant 
built  his  flres  at  a  time  of  the  year  when  tlie 
land  contained  the  very  least  moisture,  and 
(luring  a  season  that  was  especially  dry. 
There  was  evidence  tending  to  siiow  that  dur- 
ing the  month  of  September,  while  fires  were 
burning  upon  his  land,  he  freijueutiy  left 
nome  leaving  no  one  to  guard  them,  or  pre- 
vent tliem  from  spreading :  that,  on  the  morn- 
ing of  the  very  day  when  the  flre  spread 
most  rapidly  and  actually  damaged  respond- 


ent's pr<^)erty,  appellant  endeavored  to  divert 
the  waters  from  a  small  stream  for  the  iiur- 
pose  of  flooding  the  land  and  quenching  the 
flre,  but  that  he  again  left  home  without  leav- 
ing any  one  in  charge  or  waiting  to  ascei'tain 
whether  bis  efforts  had  been  successful,  and 
remained  away  until  the  damage  was  done. 
There  is  an  abundance  of  other  evidence  to 
sustain  all  the  findings  made. 

The  only  questions  in  this  case  calling  for 
any  serious  consideration  on  this  appeal  be- 
ing issues  of  fact,  which  the  court  properly 
determine  in  favor  of  respondent,  the  Judg- 
ment will  be  afllrmed. 

MOUNT,  C.  J.,  and  DUNBAR,  HADLEY, 
FULLEKTON,  and  ROOT.  JJ.,  concte. 


SHEEIIAN   V.   BAILEY   BLDG.   CO. 

(Supreme  Court  of  Washington.    April  11, 
1906.) 

1.  Appeal— Notice  Axn  Statement  or  Facts 
— Notice — Persons  Extitleo. 

On  plaintiiT's  appeal,  it  is  not  neceasary  to 
serve  the  proposed  stntement  of  facts,  nor  the 
notice  of  appeal,  upon  a  defendant  as  to  whom 
plaintiff  has  voluntarily  dismissed. 

2.  NfiSANCE— Stairway  Xbab  Street. 

Where  defendant  maintained  a  stairway 
leading  to  a  basement,  the  top  of  the  stairs  be- 
ing over  414  feet  from  the  sidewalk  and  in  a 
private  alle.v,  the  stairway  was  not  a  nuisance, 
and  defendant  was  not  liable  to  a  person  who, 
while  walkin;;  on  the  sidewalk  and  in  attempting 
to  avoid  a  runaway  horse,  fell  down  the  stairs. 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  NegliBPiicp.  $§  52,  .TS;  vol.  37,  CcnL 
Dig.  Nuisance,  §  143.] 

Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Action  by  James  Slieelian  against  the 
Bailey  Building  Company.  From  a  Judgment 
for  defendant,  xdaintiff  appeals.    Afiirmed. 

John  Arthur.  T.  D.  Page,  and  Ueavis, 
Thorp  &  Wheeler,  for  api)ellaut  Peters  & 
Powell,  for  resi>ondeut. 

BOOT,  J.  The  respondent  Is  the  owner  of 
a  large  brick  and  stone  olflce  i>ullding  situated 
on  the  west  side  of  Second  avenue  in  the  city 
of  Seattle.  Just  south  of  tills  building,  witli 
a  narrow  private  alleyway  between,  is  the 
Butler  block,  a  large  Itrick  and  stone  hotel 
building.  In  the  basement  of  the  Bailey 
building  is  a  restaurant,  which  Is  reached 
from  Second  avenue  by  means  of  a  stairway 
al>out  4  feet  6  inches  wide  and  situated  iu 
the  alleyway  between  said  buildings.  The  top 
of  tills  stairway  is  4  feet  and  7  inches  from 
tlie  line  of  the  front  (east  side)  of  said  build- 
ings, which  line  is  tlie  west  side  of  the  side- 
walk. From  the  said  west  line  of  the  side- 
walk to  the  top  of  the  stairway  there  is  a 
gradxial  slope  of  aliout  five  or  six  inches,  and 
the  sidewalk  tliere,  as  well  as  the  cement 
walk  between  It  and  tlie  stairway,  slopes 
slightly  and  gradaally  toward  tlie  south.  The 
stairway  leading  to  the  basement  is  protected 
on  the  north  and  south  sides  by  the  walls 


Digitized  by 


Google 


A^asb.) 


IN  RE  CITY  OP  SEATTLE. 


45 


of  the  two  buildings  mentioned,  and  on  the 
west  Bide  by  an  Iron  or  steel  railing.  Xt  is 
<^)en  and  unguarded  only  on  the  east  side, 
where  it  opens  into  the  area  of  the  alleyway 
leading  to  the  street.  On  tbe  14tb  day  of 
April,  1004,  appellant,  while  walking  along 
the  sidewalk  in  front  of  said  Bailey  build- 
ing, bad  bis  attention  attracted  to  a  runaway 
horse  coming  along  on  tbe  sidewalk,  and,  in 
attempting  to  avoid  being  run  over,  be  iu 
some  manner,  tbe  eyidence  does  not  show 
bow,  entered  said  alleyway  and  fell  down 
the  stairway  hereinbefore  referred  to,  sus- 
taining severe  injuries.  The  case  was 
brought  on  for  trial  before  the  court  and  a 
Jury.  At  tbe  close  of  plaintiff's  case,  a  chal- 
lenge was  Interposed  to  tbe  sufficiency  of  the 
-evidence,  and  a  motion  for  nonsuit  made,  both 
of  which  were  sustained,  and  tbe  action  dis- 
misseil.  From  the  Judgment  of  dismlBsal  an 
appeal  is  taken. 

The  action  was  originally  commenced 
against  respondent  and  the  city  of  Seattle, 
and  both  defendants  appeared.  Upon  the  day 
of  tbe  trial  tbe  case  wag  dismissed  as  to  the 
city,  upon  the  motion  of  this  appellant.  Ite- 
spondent  here  moves  to  strike  tbe  state- 
ment of  facts  and  to  dismiss  tbe  appeal,  for 
the  reason  that  neither  the  proposed  state- 
ment of  facts  nor  tbe  notice  of  appeal  was 
served  upon  the  city.  We  do  not  believe 
the  requirement  of  the  statutes  with  refer- 
ence to  service  of  a  proposed  statement  of 
facts  and  notice  of  appeal  is  applicable  to 
a  case  where,  as  here,  one  of  the  defendants 
upon  tbe  motion  of  tbe  plaintiff  is  dismissed 
from  the  action  prior  to  or  during  tbe  trial. 
McKachern  v.  Brackett,  8  Wash.  0."i2,  057, 
3C  Pac.  690,  40  Am.  St.  Rep.  022 ;  Watson  v. 
Sawyer,  12  Wash.  35,  40  Pac.  413,  41  Pac. 
43:  Smalley  v.  Laugenour,  30  Wash.  307,  70 
Pac.  78C,;  First  Nat.  Bank  of  Seattle  v. 
■Gordon  Hardware  Company,  30  Wash.  127, 
70  Pac.  251.    Both  motions  will  be  denied. 

Upon  tbe  merits,  it  Is  claimed  by  appellant 
"that  the  respondent,  in  keeping  an  open  stair- 
way so  near  a  much  traveled  street,  was 
fuilty  of  maintaiuiug  a  nuisance,  which  was 
tbe  proximate  cause  of  the  injury  sustained 
by  the  respondent  in  falling,  as  bereiubcfore 
stated.  It  is  doubtless  the  law  that  the  own- 
er of  premises  adjoining  a  street  shnll  not 
permit  thereupon  conditions  calculated  to  oc- 
-casion  or  permit  injury  to  travelers  using 
the  .street  in  the  usual  and  ordinary  manner, 
and  such  owner  is  liable  for  such  injuries  as 
are  occasioned,  by  improper  condition  of  bis 
premises,  to  such  travelers  while  making  such 
usual  and  proper  use  of  the  street  But  this 
re<'ord  does  not  present  a  case  of  that  kind. 
This  stairway  was  used  to  reach  the  base- 
ment of  the  building  where  a  legitimate  busi- 
ness was  being  carried  on,  and  to  which  It 
was  proper  that  there  should  be  access  from 
the  public  street.  Tbe  top  of  the  stairs  was 
4  feet  and  7  inches  away  from  tbe  sidewalk. 
The  open  area  between  the  head  of  the  stairs 
.and  tbe  sidewalk  was  not  a  public  thorough- 


fare, but  was  a  private  way  furnishing  ac- 
cess to  those  desiring  to  enter  tbe  basement 
of  said  building.  That  a  pedestrian  should 
stumble  and  fall  from  the  sidewalk,  or  be 
burled  In  any  manner  therefrom,  in  such  a 
way  as  to  fall  or  be  precipitated  down  said 
stairway,  would  be  an  accident  or  circum- 
stance not  to  be  anticipated  as  naturally  or 
necessarily  Incident  to  the  use  of  said  side- 
walk and  street  In  other  words,  it  would 
be  an  unusual  and  extraordinary  occurrence, 
such  as  could  scarcely  be  expected  to  hap- 
pen other  than  through  the  fault  or  negli- 
gence of  tbe  person  so  falling  or  precipitated, 
or  of  some  third  person  or  agency.  Tbe  own- 
er of  premises  adjacent  to  a  street  is  not  re- 
quired to  anticipate  or  guard  against  such 
unusual  and  extraordinary  occmrences. 
Teater  v.  Seattle,  10  Wash.  327,  38  Pac.  lOOC ; 
iMveazo  V.  Wlrth,  170  Mass.  596,  49  N.  E. 
1010,  40  L.  R.  A.  347;  Mclntire  v.  Roberts, 
149  Mass.  450,  22  N.  E.  13,  4  L.  R.  A.  519,  14 
Am.  St  Rep.  432 ;  Ray,  Negligence  of  Imposed 
Duties,  p.  IIG ;  AUine  v.  City  of  Le  Mars.  71 
Iowa,  054,  33  N.  W.  100.  We  do  not  think 
the  record  In  this  case  reveals  any  negligence 
on  the  part  of  tbe  respondent 

The  Judgment  of   the   superior   court   Is 
therefore  affirmed. 

MOUNT,    C.    J.,    and   DUNBAR,    CROW, 
IIADLEY,  FULLERTON,  and  RUDKIN,  JJ., 

concur. 


In  re  CITY  OF  SEATTtiE. 

(Supreme  Court  of  Washington.    April  14, 
lOOtJ.) 

1.  Eminent    Domain— Proceedings— Consti- 
tutionaiitt. 

The  fact  that  a  city,  after  taking  a  portion 
of  lots  for  widening  a  street,  awarded  com- 
pensation therefor,  and  then  assessed  the  re- 
mainder for  benefits  accruing  by  reason  of  the 
improvement,  did  not  constitute  a  taking  of 
property  without  Just  compensation  nor  with- 
out due  process  of  law. 

2.  Appeal  —  IIabuless   Ebbob— Rcunqs   on 
Pleadings. 

It  was  not  prejudicial  error  for  the  court 
on  a  petition  for  the  widening  of  a  street  to 
strike  a  property  owner's  answer,  where  be  was 
given  an  opportunity  to  introduce  evidence  con- 
corning  all  the  matters  alleged  in  the  answer. 
S.  Municipal  Corporations  —  Assessments 
FOB  Improvements. 

In  proceedings  by  a  city  for  the  widening 
of  a  street,  at  the  time  the  assessment  roll  was 
before  the  court  for  consideration  a  property 
owner  offered  evidence  to  show  that  buildinpj 
upon  his  lots  bad  been  dama);ed  by  the  widen- 
ing of  the  street.  Held,  that  it  was  not  error  to 
exclude  the  testimony,  as  the  question  was  one 
necessary  to  be  tried  by  the  Jury  in  assessing 
dflma);es  to  be  awarded,  and  either  was  or 
should  have  been  tried  at  that  hearing. 
4.  Same— Change  of  Assessment. 

Inasmuch  as  the  statute  gives  the  court 
power  to  modify,  change,  alter,  or  annul  an  as- 
sessment of  benefits  on  the  widening  of  a  street, 
the  court  had  authority  to  order  a  per  centum  to 
be  deducted  from  the  amount  originally  assessed 
against  property  and  make  it  a  general  charge 
against  tbe  municipality. 
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Appeal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Petition  by  the  city  ol  Seattle  for  the  open- 
ing and  widening  of  a  street.  From  an  order 
confirming  an  assessment  against  property 
owners,  II.  M.  Peters  appeals.    Affirmed. 

H.  E.  Foster,  for  appellant.  Scott  Cal- 
houn and  Elmer  E.  Todd,  for  respondent. 

FULLERTON,  J.  In  September,  1903,  the 
city  of  Seattle  by  ordinance  directed  that  all 
that  portion  of  Pike  street  lying  betwei-n 
Fourth  avenue  on  the  west  and  Jlelrose  and 
Minor  avenues  on  the  east  be  widen  id  and 
altered  by  including  therein  a  strip  10  feet 
In  width  on  each  side  to  be  taken  from  the 
abutting  property.  The  ordinance  directed 
the  corporation  counsel  to  commence  a  pro- 
ceeding to  ascertain  the  just  com;)enKation 
to  be  paid  the  owners  whose  property  would 
be  taken  by  the  proposed  Improvement,  and 
also  for  the  damages,  if  any,  caused  the  prop- 
erty not  taken.  The  ordinance  also  provided 
that  the  expense  of  the  Improvement  should 
be  paid  by  an  assessment  upon  the  property 
specially  benefited.  The  appellant  II.  M. 
Peters  owned  certain  lots  abutting  upon  Pike 
street,  and  by  the  terms  of  the  ordin.ince 
10  feet  off  of  the  end  of  each  of  them  was  au- 
thorized to  be  taken  for  the  use  of  the  street. 
The  corporation  counsel  began  the  proceed- 
ings as  directed  causing  summons  to  be  serv- 
ed upon  the  appellant  as  providtd  by  law. 
The  appellant  npiieared  and  flletl  an  answer 
In  which  he  put  In  issue  the  allegations  of 
the  petition,  and  claimed  that  his  property 
would  be  damaged  by  the  proposed  improve- 
ment to  the  amount  of  |(K).000.  On  motion 
of  the  city  this  answer  was  stricken  by  the 
court  on  the  ground  that  an  answer  was 
neither  necessary  nor  proper  In  such  a  pro- 
ceeding. Thereafter  a  trial  was  had  before 
a  juo'  on  the  allegations  of  the  petition,  the 
court  deeming  tiienj  denied  by  operation  of 
law.  In  this  trial  the  appellant  appeared 
and  participated,  and  was  awarded  dam- 
ages by  the  verdict  of  the  Jury  In  the  sum  of 
$10,000  for  the  part  taken;  the  Jury  finding, 
however,  that  the  remainder  of  bis  property 
would  not  be  damaged  by  the  Improvement. 
Thereupon  pursuant  to  the  statute  the  city 
filed  a  supplemental  petition  praying  for  the 
appointment  of  commissioners  to  make  an 
assessment  of  the  proi)erty  benefited  for  the 
purpose  of  paying  the  awards  made  to  those 
whose  property  was  to  be  taken  and  dam- 
aged. Commissioners  were  appointed  who 
made  out  and  returned  into  court  an  assess- 
ment roll  In  which  the  remaining  property 
of  the  appellant  was  assessed  as  receiving 
benefits  In  the  sura  of  $7,170.  The  appel- 
lant filed  exceptions  to  the  assessment,  and 
after  a  hearing  the  court  modlfie<1  the  roll  by 
deducting  therefrom  10  per  centum  of  the 
amount  assessed  directing  that  the  amount 
BO  deducted  be  a  general  charge  against  the 
city.  The  roll  as  modified  was  thereafter 
approved   and   confirmed,   and   the   several 


amounts  assessed  againut  the  several  lots, 
the  appellant's  as  well  as  the  others,  de- 
clared a  first  lien  thereon.  This  appeal  Is 
from  the  order  confirming  the  assessment. 

The  principal  contention  of  the  appellant 
is  based  upon  the  fact  that  the  city  after  tak- 
ing a  portjon  of  his  lots  for  the  punnise  of 
widening  the  street  and  awarding  him  com- 
pensation therefor,  assessed  the  remainder 
for  benefits  accruing  to  it  by  reason  of  the 
Improvement.  This  he  says  is  taking  his 
proiierty  without  just  compensation,  and 
consequently  without  due  process  of  law. 
But  this  precise  question  on  a  similar  state 
of  facts  was  before  this  court  in  Quirk  v. 
Seattle  (Wash.)  80  Pac.  207.  and  we  there 
held  that  the  proceeding  violated  no  provision 
of  the  Constitution  or  laws  of  this  state. 
This  case  Is  conclusive  of  the  question  in  so 
far  »s  the  state  Constitution  and  laws  are 
concerned,  and  obviates  the  necessity  of 
further  discussing  It.  It  is  suggested,  how- 
ever, that  the  assessment  violates  the  fe<ler- 
al  constitution,  but  we  think  that  the  Su- 
preme Court  of  the  United  States  decided  to 
the  c-ontrary  in  Banman  v.  Ross.  Ifi7  f.  S. 
r>lS.  17  Sup.  Ct.  (ViO.  42  L.  Ed.  270.  The  dis- 
cussion in  that  case  Is  able  and  exhaustive, 
and  we  do  not  feel  that  anything  could  be 
added  to  the  reasoning  by  which  the  conclu- 
sion Is  reached. 

As  to  the  remaining  assignments  of  error. 
It  is  complained  that  the  court  erred  In 
striking  out  the  answer  filed  to  the  original 
petition,  and  in  refusing  to  hear  evidence  at 
the  time  the  assessment  roll  was  before  the 
court  for  consideration  to  the  eCfect  tliat  the 
buildings  upon  the  appellant's  lots  were  dam- 
aged by  the  widening  of  the  street.  But 
these  exceptions  are  without  merit  on  this 
appeal.  The  ruling  of  the  court  with  refer- 
ence to  the  pleading  if  error  at  all  was  with- 
out prejudice,  as  the  ajipellant  was  given 
opportunity  to  Introduce  evidence  at  the  hear- 
ing concerning  all  of  the  matters  alleged  In 
his  answer,  and  he  could  have  had  no  fur- 
ther privilege  had  his  answer  lieen  permit- 
ted to  remain  In  the  case.  The  refusal  to 
admit  the  testimony  offered  was  not  error 
because  that  question  was  one  of  the  ques- 
tions necessary  to  be  tried  by  tlie  Jury  in 
assessing  the  damages  to  be  awarded  the 
api)ellant.  and  either  was  or  should  have 
been  tried  out  at  tiiat  hearing. 

Finally.  It  is  contended  that  tlie  assess- 
ment is  Illegal  and  voidable  because  tlie  court 
ordered  10  per  centum  to  be  deducted  from 
the  amount  originally  assessed  against  the 
property  and  made  a  charge  against  the  gen- 
eral fund  of  the  city.  But  we  think 
there  was  no  error  In  this.  The  statute 
gives  the  court  power  to  modify,  change, 
alter,  or  annul  the  assessment,  and  we  think 
it  may  lawfully  find  that  an  Improvement  Is 
of  sufficient  general  benefit  to  make  a  pro- 
portion of  the  cost  a  general  charge  against 
the  municipality.  If,  however.  It  be  intend- 
ed by  the  objection  to  assert  that  the  assess- 
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ment  was  couSned  to  an  arbitrary  district 
which  did  not  include  all  of  the  property 
specially  benefited  by  the  Improvement,  then 
the  answer  is  that  there  Is  no  evidence  in 
the  record  that  such  is  the  case.  In  so  far 
as  we  can  discover  by  the  record  all  of  the 
property  specially  benefited  by  the  improve- 
ment is  included  in  the  assessment  roll,  and 
the  court  will  not  presume  the  contrary  mere- . 
ly  because  the  city  council  fixed  a  district  for 
assessment  prior  to  making  the  improvement. 
The  Judgment  appealed  from  is  affirmed. 

MOUNT,  C.  J.,  and  HADLBY,  DUNBAB. 
ROOT,  and  CROW,  JJ.,  concur. 


LEWISTOX   WATER   &  POWER  CO.   v. 
BROWN  et  al. 

(Supreme  Court  of  Washington.    April  14, 
1906.) 

1.  Deeds— Condition    Subsequent  — Breach 

EnFOBCEMENT   of  PORFEIXUKE  —  ACTION— 

Demand  of  Possession. 

lender  Ballinger's  Ann.  Codes  &  St.  {  5300, 
providiDK  that  any  person  havinK  a  valid  subsist- 
mg  interetit  in  real  property  and  a  right  to 
the  possession  thereof  may  recover  the  same  by  ac- 
tion against  the  person  claiming  the  title  or 
an  interest  therein,  a  grantor  in  a  deed  is  en- 
titled to  recover  possession  for  breach  of  a  con- 
dition subsequent,  without  having  made  a  de- 
mand for  possession  prior  to  the  commencement 
of  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol  16, 
Cent.  Dig.  Deeds,  S  531.] 

2.  COBFOBATIONa— BST0PPf3>-ACTS  OF   PBKBI- 
DENT. 

A  corporation  could  not  be  estopped  to  en- 
force a  condition  subsequent  in  a  deed  executed 
by  it  barring  the  maintenance  of  any  barroom, 
saloon,  or  brewery  on  the  premises,  by  a  mere  ex 
parte  statement  by  its  pretiideut,  without  any  ac- 
tion whatever  on  the  part  of  its  board  of  direc- 
tors. 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty; Chester  F.  Miller,  Judge. 

Action  by  the  Lewiston  Water  &  Power 
Company  against  E.  S.  Brown  and  others. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Allu-uied. 

R.  E.  McFarland  and  Graves  &  Graves,  for 
appellants.  Sturdevant  &  Bailey,  for  re- 
spondent. 

FULLERTON,  J.  The  respondent  being 
the  owner  of  a  tract  of  land  in  Asotin  county 
in  this  state  platted  the  same  Into  lots  and 
bloclis  as  a  townsite  under  the  name  of  the 
town  of  Lewiston ;  the  name  being  afterwards 
changed  by  legislative  enactment  to  ClarisB- 
ton.  Tliese  lots  it  put  upon  the  marliet  for 
sale,  giving  to  the  purchasers  warranty  deeds 
subject  to  a  proviso  in  the  following  or  simi- 
lar language:  "Provided,  however,  that  In 
case  the  premises  hereby  conveyed  should 
be  used  In  any  way  for  the  purjioses  of  any 
barroom,  saloon,  or  brewery,  that  this  instru- 
ment shall  become  void  and  the  title  to  said 
premises  and  water  right  shall  at  once  revert 
to^  and  revest  in,  sold  grantor,  or  its  as- 


signs; this  provision  In  no  way  relating  to 
the  manufacture  of  pure  wine,  syrups,  etc, 
from  the  juices  of  the  fruit."  On  October 
80, 1897,  the  respondent  conveyed  by  deed  con- 
taining the  foregoing  proviso  one  of  such  lots 
to  Frank  Maruska  from  whom  It  passed  by 
regular  mesne  conveyances  to  the  appellant 
E.  S.  Brown.  Brown  leased  the  same  to  the 
appellants  Reed  and  Wilson  who  fitted  up 
a  saloon  thereon  and  engaged  in  the  sale  of 
intoxicating  liquors.  This  action  was  there- 
apon  brought  t>y  the  respondent  who  prayed 
for  a  Judgment  and  decree,  declaring  the  ap- 
pellant's title  forfeited,  that  it  have  restitu- 
tion of  the  premises,  and  that  its  title  to  the 
same  be  quieted.  A  general  demurrer  was 
Interposed  to  the  complaint  and  overruled, 
whereupon  the  appellants  answered  setting  up 
affirmative  matter  thought  to  estop  the  re- 
spondent from  claiming  a  forfeiture.  After 
a  trial,  which  was  bad  before  the  court  with- 
out a  Jury.  Judgment  was  entered  for  tlie 
respondent  In  accordance  with  the  prayer  of 
its  complaint,  and  this  appeal  was  taken 
therefrom. 

The  appellants  first  contend  that  the  re- 
spondent cannot  maintain  this  acticm  for  the 
reason  that  it  neither  alleged  nor  proved  that 
it  entered  upon  the  lot,  or  made  a  demand 
for  possession,  prior  to  its  commencement. 
A  number  of  cases  are  cited  which  sustain 
the  contention,  and  such  undoubtedly  was 
-the  rule  at  common  law.  But  we  think  the 
rule  has  been  done  away  with  in  this  state 
by  statute  By  section  0500  of  Baliinger's 
Ann.  Codes  &  St.  It  is  prm-ided  that  any 
person  having  a  valid  subsisting  Interest  in 
real  property,  and  a  right  to  the  possession 
thereof,  may  recover  the  same  by  action  In 
the  superior  court  of  the  proi)er  county  against 
the  tenant  in  possession,  or,  if  there  be  no 
tenant  in  possession,  then  against  the  person 
claiming  the  title  or  claiming  an  Interest 
therein,  Neither  demand  nor  re-entry  is  made 
a  condition  precedent  to  the  right  to  maintain 
the  action,  and,  since  this  section  was  in- 
tended to  supersede  the  common-law  remedies 
for  the  recovery  of  real  projjerty,  it  must 
be  held  to  contain  in  itself  all  of  the  limita- 
tions on  the  right  to  maintain  such  an  action. 
That  this  is  the  correct  rule  under  the  statute 
Is  abundantly  sustained  by  authority.  Thus 
in  Austin  v.  Cambridgeport  Parish.  21  Pick. 
(Mass.)  215,  It  was  said :  "To  entitle  the  dev- 
isee to  maintain  this  action,  it  would,  by  the 
principles  of  the  common  law,  have  been  nec- 
essary for  her  to  have  made  an  actual  entry 
before  Instittiting  her  suit,  but  by  the  provi- 
si<ws  of  the  Revised  Statutes  great  and  im- 
portant changes  have  been  introduced  into 
our  system  in  relation  to  real  actions,  both 
in  the  form  of  the  pleading  and  In  the  pi-oof 
necessary  to  sustain  such  an  action.  The  de- 
mandant is  no  longer  required  to  prove  an 
actual  entry  under  bis  title.  In  those  cases 
where  such  entry  was  necessary  at  common 
law,  but  if  he  shows  that  be  is  entitled  to 
such  an  estate  as  he  claims  in  the  premlscss, 
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whether  as  heir  at  law,  devisee,  or  other- 
wise, and  that  he  has  a  right  of  entry  there- 
in, this  is  sufficient  proof  of  his  seisin.  Rev. 
St.  1836,  c.  101,  a  4,  8."  So  In  CowoU  v. 
Springs  Co.,  100  U.  S.  55,  25  L.  Ed.  547,  a  c-ase 
where  this  precise  question  was  Involved,  it 
was  said:  "We  have  no  doubt  that  the  condi- 
tion in  the  deed  to  the  defendant  here  is  valid 
and  not  repugnant  to  the  estate  conve.vetl. 
It  is  a  condition  subsequent,  and  upon  its 
breach  the  company  had  a  right  to  treat  the 
estate  as  having  reverted  to  it,  and  bring 
ejectment  for  the  premises.  A  previous  euti-y 
upon  the  premises,  or  a  demand  for  their  i)os- 
session,  was  not  necessary.  By  statute  in 
Colorado  It  Is  snfflclent  for  the  pinintift  in 
ejectment  to  show  a  right  to  the  jwssesslon  of 
the  demanded  premises  at  tlie  commencenieut 
of  the  action  as  heir,  devisee,  purchaser,  or 
otherwise.  The  commencement  of  the  action 
there  stands  in  lieu  of  entry  and  demand  of 
possession."  And  In  Cornelius  v.  Ivins.  20 
N.  J.  Law,  376,  it  was  said:  "As  a  general 
mle,  it  is  not  necespai-y  to  malte  an  actual 
entry  upon  land  in  order  to  malutnin  the  ac- 
tion of  ejectment.  The  right  to  enter,  not 
an  actual  entry,  is  requisite  to  su.stain  the 
action";  and  that,  "as  an  actual  entry  on  the 
land  is  but  a  formal  and  unmeaning  ceremony, 
devoid  of  any  practical  meaning,  and  unat- 
tended by  any  real  advantage,  there  can  be  no 
utility  In  enforcing  It,  liowever  strong  the 
technical  reasons  in  Its  support."  See  also: 
•Ruch  V.  Rocli  Island,  97  U.  S.  693,  24  h.  Ed. 
1101;  Atlantic  and  Pacific  Railroad  v.  Min- 
gus,  165  U.  S.  413,  17  Sup.  Ct.  348.  41  L.  Ed. 
770 ;  Ellis  V.  Kyger.  90  Mo.  600.  3  S.  W.  23 ; 
Kirk  v.  Mattler,  140  Mo.  23.  41  S.  W.  252; 
Sioux  City  &  St.  Paul  R.  Co.  v.  Singer,  49 
Minn.  301.  51  N.  W.  9a5,  15  L.  R.  A.  751,  32 
Am.  St  Rep.  554;  Plumb  v.  Tubbs,  41  N. 
Y.  442. 

The  claim  of  estoppel  Is  based  on  a  state- 
ment made  by  the  president  of  the  respond- 
ent corporation.  It  appears  that  after  the 
population  of  the  town  of  Clarkston  Lad 
reached  a  considerable  number,  the  people 
began  agitating  the  question  of  Incorpora- 
tion. The  president  of  the  respondent  was  in 
favor  of  that  policy  and  gave  to  one  of  the 
local  papers  a  statement  in  the  form  of  an 
interview  in  which  he  undertook  to  set  forth 
the  advantages  that  would  accrue  to  them  by 
an  Incorporation  over  their  present  condition. 
Among  the  statements  made  was  the  follow- 
ing: "And  how  will  the  expense  of  police 
and  fire  protection  be  met?  That  answers 
Itself.  First,  the  city  would  have  all  the 
road  taxes  of  some  |1.500  per  year.  A  wise 
city  government  would  require  any  party 
enjoying  special  privileges  to  pay  a  reason- 
able license  for  the  same.  These  would  in- 
clude a  dog  license  of.  say  $2  or  $4  per  year ; 
A  business  license  of  |5  to  ?10  each  per  year, 
as  In  Lewlston,  for  example.  And  further, 
when  the  town  Is  incorporated  we  propose 
to  let  the  people  themselves  decide  the  saloon 
question.    If  the  people  shall  vote  to  keep  In 


Clarkston  the  money  now  spent  for  boor  and 
other  drinks  in  Lewlston,  and  to  bare  the 
drink  money  spent  under  local  supervision 
and  control,  then  the  Lewlston  Water  &  Pow- 
er Company  will  not  attempt  to  further  con- 
trol thefie  matters.  We  prefer  to  have  the 
people  decide  and  control  all  local  govern- 
ment and  themselves,  as  is  their  undoubted 
right  In  case  they  do  permit  one  or  two 
saloons  nnder  proiwr  restrictions  then  the  li- 
cense money  of  say  $300  for  a  saloon  would 
greatly  help  to  pay  expenses."  It  Is  this 
statement  that  Is  claimed  to  have  estopped 
the  corporation  from  Insisting  ui)on  a  for- 
feiture for  a  breach  of  the  condition  contain- 
ed in  tlie  appellant's  title  deeds.  But,  with- 
out attempting  to  follow  In  detail  the  argu- 
ment of  the  appellants,  we  are  clearly  of  the 
opinion  that  no  estoppel  can  be  preilicated 
upon  this  statement  While  conditions  sub- 
sequent contained  In  deeds  may  be  waived  by 
parol,  such  waiver  must  be  made  b.v  the 
grantor  or  his  successor  in  Interest.  Where 
the  grantor  Is  a  corporation,  as  it  is  In  this 
case,  controlled  and  managed  by  a  board  of 
directors.  Informal  statements  published  in 
the  papers  by  its  president  cannot  be  held  to 
govern  Its  policy,  or  waive  solemn  reserva- 
tions In  its  deeds  of  conveyance.  "The  presi- 
dent of  a  private  corporation  Is  as  the  term 
implies,  the  presiding  officer  of  its  Iward  of 
directors  and  of  its  shareholders  when  con- 
vened in  general  meeting.  The  office  itself, 
however,  confers  no  power  to  bind  the  cor- 
iwratlon  or  control  Its  property.  The  presi- 
dent's power  as  an  agent  mast  be  sought  In 
the  organic  law  of  the  corporation  In  a  dele- 
gation of  authority  from  It,  directly  through 
Its  board  of  directors,  formally  expressed  or 
implied  from  its  habit  or  custom  of  doing 
business."    10  Cyc.  903. 

It  Is  further  assigned  that  the  court  com- 
mitted error  In  the  admission  of  evidence, 
and  in  refusing  to  make  certain  findings  of 
fact  Inasmuch,  however,  as  the  action  was 
tried  by  the  court  without  a  Jury  the  admis- 
sion of  Improper  evidence  could  not  be  prej- 
•idicial.  Nor  was  there  error  in  refusing  to 
make  the  findings  requested.  In  so  far  as 
they  were  supported  by  the  evidence  they 
were  Immaterial,  and,  on  the  main  questions, 
we  are  clear  that  the  weight  of  the  evidence 
Is  with  the  findings  made. 

No  substantial  error  appearing  In  the 
record,  the  Judgment  appealed  from  will 
stand  affirmed. 

MOUNT.  C.  J.,  and  HADLEY,  DUNBAR, 
ROOT,  and  CROW,  JJ.,  concur. 


CHEZUM   V.    CAMPBELL    et   al. 

(Supreme  Court  of  Wasbingtoa.    April  16, 
1906.) 

Forcible  Entrt  and  Detainer  —  Scope  or 
Remedy. 

Under  Ballinger's  Ann.  Codes  &  St.  S  3528, 
subd.  2,  providing  that  forcible  detainer  involves 
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an  entry  durinn;  the  absence  of  the  "oocnpant, 
a  demand  for  surrender  by  the  party  dispos- 
sesned,  and  a  refusal  to  surrender  to  the  former 
"ocrupant."  an  owner  of  land  in  actual  ik)s- 
session  of  a  tenant  cannot  maintain  forcible 
detainer  against  a  person  dispossessing  the  tea- 
ant. 

[Ed.  Note. — B'or  cases  in  point,  see  vol.  23. 
Out.  Dig.  Forcible  Entry  and  Detaiaer,  §  50.] 

Fullerton,  J.,  dissenting. 

Appeal  from  Superior  Court,  King  County; 
Fenley  Bryan,  Judge  pro  tem. 

Action  by  Lydla  K.  Cliezum  against  Edwin 
A.  Campbell  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Atflrraed. 

J.  W.  A.  Nichols,  for  appellant.  Peters  & 
Powell  and  Marion  tidwards,  for  respondeuta. 

GROW,  3.  This  is  an  action  of  forcible 
detainer.  Upon  trial  without  a  jury,  the 
court  made  findings  of  fact  from  which  It 
appears  tbat  the  lands  in  question  are  fenced 
In  two  parcels  with  a  traveled  road  running 
north  and  soutb  between  them;  tbat  on  the 
eastern  parcel  is  a  small  frame  house  which, 
during  all  tbe  times  in  the  findings  mention- 
ed, and  until  the  commencemenut  of  this  ac- 
tion, was  vacant;  that  for  tbe  calendar  years 
of  1902,  1903,  and  1904,  one  James  Markwell 
held  a  lease  of  said  lands  from  the  appellant, 
Lydia  E.  Chezum;  tbat  said  Markwell  at  no 
time  resided  thereon,  but  tbat  he  exercised 
acts  ot  dominion  orer  said  land  by  cutting  bay 
In  tbe  summers  of  1902  and  1003,  and  from 
time  to  time  going  thereon  to  repair  fences; 
tlmt  in  1902  he  permitted  one  Hyde  to  culti- 
vate a  garden  on  the  eastern  tract;  that  in 
1903  be  gave  a  like  privilege  to  one  Price; 
tbat  on  May  7,  1904,  tbe  respondent  John 
Smart,  while  said  Markwell  was  in  tbe  oc- 
cupancy of  said  lands  under  bis  lease,  and 
during  his  temporary  absence  therefrom,  en- 
tered upon  and  began  to  plow  said  lands,  un- 
der an  agreement  with  the  respondent  Bid- 
win  A.  CampblU,  to  cultivate  tbe  same  on 
shares;  that  sacb  entry  was  made  without 
traud,  intimidation,  stealth,  violence,  or  any 
circumstance  of  terror,  and  without  the 
knowledge  or  consent  of  the  appellant,  Lydla 
E.  Cbezum;  that  before  said  entry  by  Smart, 
he  told  Markwell  of  bis  intention  to  sbortly 
begin  plowing  tbe  land  under  his  arrange- 
ment wltb  Campbell,  to  which  Markwell  re- 
plied that  be.  Smart,  would  get  Into  trouble 
If  he  did  so;  tbat  at  tbe  time  Smart  entered 
and  t>egHn  plowing,  Markwell  was  about  100 
yards  away,  but  not  on  tbe  land;  tbat  he  saw 
Smart  drive  upon  the  land  and  begin  plow- 
ing, but  made  no  remonstrance  or  effort  to 
prevent  him  from  so  doing ;  that  he  did  not 
afterwards  endeavor  to  regain  possession. 
nor  did  be  make  any  demand  on  Smart  or 
any  of  tbe  respondents  for  possession;  tbat 
on  May  12,  1904,  said  Markwell  voluntarily 
and  in  writing  surrendered  his  leasehold  in- 
terest to  tbe  appellant,  Lydla  E.  Chezum, 
who  on  May  20,  1904.  made  due  demand  up- 
on tbe  respondents  for  the  surrender  of  said 
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lands  to  her,  which  demand  bns  never  been 
compiled  with.  Uiwn  these  findings,  con- 
clusions of  law  were  made  favorable  to  re- 
spondents, and  a  final  judgment  of  dismissal 
was  entered,  from  which  this  appeal  has  been 
taken. 

The  appellant  contends  that  the  conclu- 
sions of  law  and  judgment  were  not  warrant- 
ed by  said  findings,  to  which  she  took  no  ex- 
ception. She  insists  that  the  finding;)  made 
require  the  entry  of  a  judgment  in  her  favor. 
It  will  be  observed  tbat  at  tbe  time  appel- 
lant's tenant  Markwell  was  dispossessed  by 
tbe  respondent  Smart,  be,  Markwell.  was  not 
only  entitled  to,  but  was  in  possession  of, 
tbe  land;  also  tbat  bis  lease  from  tbe  appel- 
lant was  not  voluntarily  surrendered  for  sev- 
eral days  thereafter.  This  being  an  action 
for  forcible  detainer  under  subdivision  2  of 
section  5526,  Balllnger's  Ann.  Codes  &  St.,  ap- 
pellant's right  to  recover  depends  upon  tbe 
meaning  of  the  word  "occupant,"  as  used  in 
said  subdivision.  Tbe  trial  court  held  that 
it  meant  only  the  person  in  actual  possession 
or  occupation.  In  other  words,  that  in  this 
case  it  meant  tbe  tenant.  Markwell,  and 
not  bis  landlord,  tbe  appellant.  Appellant 
contends  that  this  is  too  narrow  a  construc- 
tion; that  the  term  "occupant"  is  not  limited 
to  one  who  is  in  actual  personal  possession, 
but  also  includes  one  in  constructive  posses- 
sion, which  she  says  any  owner  of  land  baa 
when  there  is  no  actual  adverse  possession. 
She  further  insists  tbat  the  possession  of 
her  tenant  Is  her  possession  to  such  an  ex- 
tent as  to  constitute  her  an  "occupant"'  In 
contemplation  of  the  statute.  We  think  the 
trial  court  i>roi)erly  construed  said  section, 
and  tbat  appellant's  contention  cannot  be 
sustained. 

Forcible  detainer,  as  defined  in  sulxllvlslon 
2  of  section  5,520,  Balllnger's  Ann.  Codes  & 
St,  Involves,  (1)  an  entry  during  tbe  absence 
of  the  occupant;  (2)  a  demand  for  surrender 
by  the  party  dispossessed;  and  (3)  a  refusal 
for  three  days  to  surrender  to  the  former 
occupant  The  findings  show  that  an  entry 
was  made  by  Smart  during  the  absence  of 
appellant's  tenant.  Markwell,  who  was  thus 
deprived  of  his  previous  peaceable  posses- 
sion; but  they  show  that  Markwell  never  aft- 
erwards made  any  demand  of  Smart  for  a 
surrender,  and  tbat  Smart,  therefore,  never 
refused  to  surrender  possession  to  the  for- 
mer "occupant,"  who  is  identified  by  tbe 
statute  as  the  "one  who,  for  five  da.vs  next 
preceding  such  unlawful  entry,  was  In  tbe 
peaceable  and  undisturbed  possession  of  such 
real  property."  We  do  not  think  this  de- 
scription can  be  applied  to  appellant,  who  at 
tbe  time  of  tbe  entry  by  Smart  was  tbe  les- 
sor of  Markwell,  her  tenant.  An  occupant  Is 
defined  by  Webster  as  "one  who  occupies,  or 
takes  possession;  one  who  has  the  actual  use 
or  possession,  or  Is  in  possession,  of  a  thing." 
Bouvler,  In  his  Law  Dictionary,  defines  oc- 
cupant as  "one  who  has  the  actual  use  or  pos- 
session of  a   thing."    Bbumaker   &  Longs- 
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-clorf,  in  tbeir  Law  Dictionary,  in  defining  "oc- 
<-upant,"  Bay:  "One  wlio  lias  the  actual  use 
<>r  possession  of  a  thing.  Occupancy  implies 
the  exclusion  of  every  one  else  from  enjoy- 
ment. Tenant  in  possession."  See,  also. 
People  V.  Anibrecht,  11  Abb.  Prac.  (X.  Y.)  07; 
Rcdfleld  V.  Utlca  &  Syracuse  K.  R.  Co.,  23 
Barb.  (X.  Y.)  54;  Lechler  v.  Chapln,  12  Ner. 

Appellant  was  not  an  "occupant,"  as  de- 
fined in  subdivision  2  of  said  section  552G, 
nor  was  she  in  the  peaceable  and  undlsturb- 
•ed  possession  of  the  real  property  as  con- 
templated by  said  section.  As  suggested  by 
respondents  in  their  brief,  peaceable  and  un- 
illsturbed  possession  means  actual  and  Im- 
mediate possession,  such  possession  as  a  man 
has  of  the  bouse  in  which  be  lives,  or  the 
field  be  tills,  or  the  land  whereon  he  pastures 
his  cattle.  It  la  not  essential  that  there  be 
a  continuous  personal  presence  on  the  land, 
but  tbere  must  be  exercised  at  least  some  ac- 
tual physical  control  with  the  Intent  and  ap- 
parent purpose  of  asserting  dominion.  The 
words  "peaceable"  nnd  "undisturbed,"  when 
applied  to  such  possession,  convey  a  clear 
meaning.  The  true  intent  of  the  statute  by 
these  words  and  by  the  five-day  limitation 
Is  to  exclude  a  momentary  or  scrambling 
actual  possession;  not  to  describe  a  con- 
structive possession.  "An  action  of  forcible 
i>ntry  and  detainer  is  strictly  possessory  in 
its  nature,  and,  unless  otherwise  expressly 
provided  by  the  statute,  a  person  wbo  bas 
never  l)ecn  in  possession  of  land  cannot  main- 
tain the  action  to  obtain  possei^slon.  If  he 
bas  any  interest  in  the  land,  he  must  seek  to 
establiflh  it  in  some  other  form  of  action.  Gen- 
erally speaking,  plaintiff,  in  order  to  maintain 
this  form  of  action,  must  allege  and  prove 
that  he  was  in  peaceful  and  exclusive  pos- 
session of  the  premises  in  controversy,  and 
that  he  bas  been  forcibly  ousted,  or  that 
possession  was  peaceably  obtained  and  for- 
•cibly  withheld  by  defendant"  19  Cyc.  1128. 

In  Gore  v.  Aitice,  33  Wash.  333,  336,  74 
Pac.  .556,  this  court,  in  commenting  upon  tlie 
action  of  forcible  detainer,  said:  "The  forci- 
ble entry  and  detainer  law  bas  always  been 
recognized,  ever  since  its  enactment,  as  a  law 
in  the  interest  of  peace,  or  to  prevent  viola- 
tions of  the  peace  and  acts  of  violence  in  con- 
tentions over  the  possession  of  real  property. 
It  is  a  provision  for  a  si)eedy  determination, 
not  of  any  title  to  the  real  estate,  or  of  the 
right  of  possession,  but  of  the  question  of  who 
was  in  actual  possession,  and  if  such  actual 
possession  was  disturbed;  and  the  only  ques- 
Tton  is,  was  the  occupant  in  the  actual  and 
I>eaceable  possession  of  the  property  at  the 
time  the  possession  was  wrested  fi-om  him? 
The  statute  i)rovlde8  that  the  occupant  of  real 
property,  wltbln  the  meaning  of  tlie  law,  is 
one  who,  for  five  days  next  preceding  such  un- 
lawful entry,  was  in  the  peaceable  and  undis- 
turbed possession  of  such  real  projjerty."  By 
reason  of  the  fact  that  the  api)ellant  was  the 
landlord,  and  that  her  tenant,  Markwcll,  was 


in  possession,  and  that  she  therefore  was  not 
the  occupant  of  the  laud,  she  was  not  entitled 
to  prosecute  this  action,  not  t>eing  the  real 
party  in  Interest.  "When  the  premises  In 
question  are  occupied  by  a  tenant,  such  ten- 
ant must  bring  this  action  if  the  premises  are 
forcibly  entered  upon  or  detained  by  tbird 
persons.  The  landlord  cannot  bring  the  ac- 
tion; and  even  though  tbe  term  of  the  tenant 
bas  expired  and  be  bas  left  tbe  premises, 
tbe  landlord  cannot  maintain  a  forcible  en- 
try and  detainer,  if  tbe  entry  complained  of 
was  made  during  the  tenant's  term."  13 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  75Z 

In  Treat  v.  Stuart,  5  Cal.  113,  114,  the  Su- 
preme Court  of  California  said:  "The  plain- 
tiff in  an  action  of  forcible  entry  and  unlaw- 
ful detainer,  must  show  an  actual  peaceable 
possession  in  himself  at  tbe  time  of  tbe  entry. 
A  landlord  cannot  sue  in  this  form  in  his  own 
name  for  an  unlawful  entry  upon  ttie  posses- 
sion of  his  tenant  The  remedy  is  a  summary 
one  given  by  statute  to  protect  tbe  possenion, 
and  cannot  be  extended  by  implication  to  any 
others  than  the  real  occupants." 

In  McKeen  v.  Nelms,  9  Ala.  607,  tbe  first 
syllatnis  reads  as  follows:  "A  landlord  who 
becomes  entitled  to  the  possession  of  premises 
by  tbe  determination  of  a  lease  nnder  an  ar- 
rangement with  his  tenant,  cannot  maintain 
a  proceeding  for  a  forcible  entry  and  detain- 
er for  an  entry  made  while  the  tenant  was  in 
possession."  In  this  case  it  was  sbown  that 
in  December,  1893,  one  Carlos  Reeoe  went 
into  poesesslon  of  the  premises  as  lessee  of  tbe 
plaintiff  McKeen;  that  while  be  was  In  pos- 
session as  such  lessee  the  defendant  Nelms 
wrongfully  dispossessed  him.  The  tenant 
Reece  thereafter  surrendered. his  lease  to  bis 
landlord,  and  received  back  certain  notes 
which  be  had  given  for  rent  Under  tbe 
facts  sbown  it  further  appeared  that  the  ten- 
ancy of  Reece  bad  not  l)een  entirely  termi- 
nated at  the  time  the  defendant  seized  pos- 
session, although  he  had  then  conceived  the 
purpose  of  surrendering  the  premises  to  Ills 
landlord,  and  bad  even  commenced  to  ronove 
bis  goods.  The  court  held  that  be  was  tbe 
actual  occupant  of  tbe  land  and  continued  to 
be  such  until  be  yielded  up  tbe  possession  by 
removing  himself,  bis  family  and  all  bis 
goods  from  the  premises.  After  stating  these 
facts  tbe  court  in  the  body  of  tbe  opinion, 
says:  "The  facts  sbown  at  this  trial  do  not 
warrant  the  inference  that  the  tenancy  of 
Reece  had  ceased  at  tbe  time  tbe  defendant's 
goods  were  deposited  in  the  house;  such  a 
conclusion  is  even  repelled  by  tbe  testimony, 
Tbe  tenant,  it  is  true,  bad  conceived  tbe  pur- 
pose to  give  up  tbe  premises  to  bis  landlord, 
and  thus  put  an  end  to  tbe  lease.  lie  bad 
even  begim  to  remove  his  effects,  but  tbe 
house  was  still  occupied  by  him — his  family 
and  part  of  his  movables  were  there;  and 
this  w^as  quite  sufficient  to  make  bim  tbe  ac- 
tual occupant  until  lie  yielded  up  the  posses- 
sion by  removing  himself,  family  and  bis 
property  from  the  premises.    Tbere  is  notb- 
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Ins  In  tbe  terms  of  the  lease,  which  relnveeted 
the  plaintiff  with  the  possession,  upon  the  de- 
termination of  the  tenant  to  abandon  it,  or 
the  removal  of  a  part  of  his  goods  in  further- 
ance of  his  intention.  And  there  is  no  princi- 
ple of  law  which  will  authorize  us,  to  give  to 
a  possession  subsequently  acquired  a  retro- 
spective effect,  so  as  to  permit  the  occnpant 
to  maintain  a  complaint  for  a  previous  forci- 
ble entry.  It  results  from  this  view,  that 
the  plaintiffs  did  not  show  snch  a  state  of 
facts  as  entitled  them  to  recover  in  the  pres- 
ent proceeding.  [See  Brown  v.  Kite,  2  Overt 
fTenn.)  233;  Dennlson  v.  Read,  8  Dana  (Ky.) 
5S01." 

In  Enisley  r.  Bennett,  87  Iowa,  IS,  the  8n- 
prcme  Court  of  Iowa  said:  "The  facts  of  ac- 
tual posseesion  by  the  plaintiff,  and  an  entry 
by  force,  fraud,  or  stealth,  or  an  unlawful  de- 
tainer by  the  defendant  are  the  only  ones  to 
be  determined,  and  they  alone  are  the  matters 
in  Issue  irrespective  of  the  ownership  or  right 
of  possession.  It  is  immaterial,  also,  In  what 
capacity  or  relation  the  plaintiff  is  In  posses- 
sion, whether  as  owner,  tenant,  agent,  or  as 
a  mere  trespasser.  It  is  the  fact  of  possession 
alone  that  it  material." 

In  Hndgen  v.  Temple,  12  B.  Men.  (Ky.)  19S, 
the  Supreme  Court  of  Kentucky  said:  "If 
Temple  [the  defendant]  entered  after  the  2d 
of  October,  and  before  the  25th  of  December, 
1S49,  It  was  upon  the  possession  in  fact,  of 
the  tenants  of  the  plaintiff,  whose  term  had 
not  expired,  and  who  alone  could  maintain 
this  proceeding  for  such  forcible  entry.  So 
likewise.  If  Temple  entered  after  the  expira- 
tion of  the  term  of  the  said  tenants,  but 
whilst  they  still  continued  upon  the  plalntlfTs 
land,  and  before  they  delivered  bacic  the  pos- 
session to  the  plaintiff,  it  would  stlli  be  but 
a  forcible  entry  upon  Uiem  or  upon  their  ac- 
tual possession,  and  they  alone,  and  not  the 
plaintiff.  In  such  case,  could  maintain  this 
proceeding  for  a  forcible  entry.  Although  the 
tenants  by  holding  over  their  term,  are  guilty 
of  a  forcible  detainer  of  the  possession  from 
their  landlord,  and  might  by  this  proceeding, 
at  his  Instance,  be  compelled  to  restore  the 
possession  to  him,  yet  a  forcible  entry  in  the 
meantime,  upon  the  premises  In  the  actual 
possession  of  the  tenants,  though  after  the  ex- 
piration of  their  term,  is  a  forcible  entry  up- 
on them,  and  not  upon  the  landlord,  who  has 
not  yet  regained  the  possession  in  fact  from 
liis  tenants." 

In  Hyde  v.  Fraher,  23  Mo.  App.  414,  the 
syllabus  reads  as  follows:  "In  an  action  of 
forcible  entry  and  detainer,  the  question  Is 
not  wlK)  is  entitled  to  the  possession  of  the 
premises;  the  object  of  the  action  is  to  re- 
store things  to  the  state  in  which  they  were 
t)efore  the  forcible  entry  was  made.  The  gist 
of  the  action  is  the  forcible  entry,  and  the  ob- 
ject IB  restitution  to  the  one  dispossessed. 
If  a  landlord,  after  the  expiration  of  a  lease, 
forcibly  enters  upon  premises  still  in  the  pos- 
■eaaiou  of  his  teuuut,  the  latter  vuu  maintain 


an  action  of  forcible  entry  and  detainer 
against  the  former.  Held,  that  the  landlord 
In  this  case,  cannot  maintain  an  action  of 
forcible  entry  and  detainer  for  the  dlspossea- 
Bion  of  Ills  tenant  during  tlie  term  of  lii« 
lease,  after  the  expiration  thereof.  Where  a 
toiant  is  turned  out  of  possession,  he  alone, 
and  not  the  landlord,  can  maintain  an  actioa 
of  forcible  entry  and  detainer."  See,  also^ 
Hammel  v.  Zobelein,  61  CaL  B32;  Polactc  v. 
Shafer,  46  CaL  270;  Barlow  ▼.  Burns,  40  Gal. 
351;  Conroy  V.  Duane,  45  CaL  598;  Dills 
T.  Justice  a<y.)  9  S.  W.  291. 

When  Smart  wrongfully  dispossessed  the 
appellant's  tenant,  MarlEwell,  the  right  of 
Markwell  to  an  action  of  forcible  detainer 
was  in  no  way  dependent  npon  the  further 
fact  that  be,  Markwell,  was  the  appellant's 
tenant.  His  right  of  action  arose  for  the 
reason  that  for  five  days  preceding  the  act 
of  Smart  he  had  been  in  tlie  peaceable  and 
undisturbed  possession  of  the  property.  He 
could  have  maintained  an  action  agnlnst 
Smart  Irrespective  of  the  question  as  to  wheth- 
er he  himself  hnd  during  such  five  days  been 
entitled  to  possession.  His  cause  of  actio 
did  not  accrue  by  reason  of  his  right  to  po«> 
session,  but  from  the  mere  fact  that  he,  iiav- 
ing  theretofore  enjoyed  an  actual,  iicncenbia 
possession  for  five  days  was  wronpTully  dis- 
possessed by  Sumrt  If  he  had  been  holdlnK 
possession  wrongfully  as  agnlnst  appellant 
that  fact  would  not  have  deprived  him  ot 
his  cause  of  action  against  Smart,  nor  would 
it  have  conferred  any  right  of  action  upon 
appellant  to  proceed  against  Smart  The  stat- 
ute was  not  enacted  for  the  purpose  of  eith- 
er trying  title  or  the  right  to  possession,  but 
for  the  sole  purpose  of  protecting  one's  i)enoe- 
able  and  undisturbed  possession  against  any 
other  party  who,  by  taking  the  law  Into  his 
own  hands,  might  wrest  such  possession  from 
him.  For  the  reasons  above  stated,  we 
think  the  appellant  was  not  entitled  to  pi-ose> 
cute  this  action. 

The  judgment  Is  affirmed. 

MOUNT,  C.  X,  and  DUNBAIl  and  HAD- 
LEY,  JJ.,  concur. 

FULLERTON,  J.  I  am  unable  to  agree 
with  the  conclusion  reached  In  the  foregoing 
opinion.  In  my  judgment  It  takes  too  nar- 
row a  view  of  the  acta  of  fon'lble  entry  and 
detainer.  Those  acts  were  intended  as  much 
to  operate  against  one  who  wruiii;fully  in- 
trudes upon  lands,  as  they  were  to  furnish 
a  summary  remedy  In  favor  of  one  whose 
possession  has  been  intended  upon.  The  pur- 
poses of  ail  such  acts  are  beneficial  In  their 
nature;  they  are  intended  to  prevent  the 
forcible  or  deceitful  and  tricky  entry  upon 
lands  held  by  a  doubtful  title;  tending  there- 
by to  preserve  the  peace  and  prevent  fraud 
and  Injustice  by  compelling  one  who  asserts 
the  right  to  i>ossessiou  to  show  in  the  cuurta 
a  belter  tiaht  than  the  one  who  has  pu:>;>e!i- 
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xloii.  Tliey  ought,  therefore,  to  receive  a 
K'ofi-nl  construction  so  as  to  promote  the  ob- 
jects for  which  they  were  enacted;  and  hence, 
wiien  it  is  made  to  apiiear,  as  it  was  in  this 
case,  tliiit  a  tenant  holding  land  under  lease 
n  fuses  to  prosc^-uto  under  the  acts  one  who 
wroujsfuUy  eiitei-s  uiion  and  wrongfully  de- 
tains the  l'>as<>(I  land,  and  surrenders  his  right 
to  so  iirosocute  to  his  landlord,  the  landlord 
ouglit  to  be  peruiittod  to  exercise  that  right. 


WHITE    PIXE    WMBlOn    CO.,    Limited.   ▼. 

-T:TXA  IXDKMNITy  CO. 

(Supreme  Court  of  Wnahington.    April  18, 
100(5.) 

1.  Injunction— Tempobabt  Restraisino  Ob- 
deb— Action  ON  Bond— Liability  of  Sure- 
ty. 

A  surety  on  a  Iwnd  to  make  effective  a 
temporary  restraininii!  order  enjoining  a  party 
from  trespassing  on  land  is  not  liable  for  dam- 
iises.  where  the  party  restrained  had  no  right 
to  go  on  the  premises. 

2.  Samk. 

A  surety  on  a  bond  to  make  effective  a  tem- 
porary restraining  order  enjoining  a  party  from 
trespassing  on  land  is  not  liable  for  the  ex]M>nRe 
incurred  by  the  party  restrained  in  employing 
attorneys  to  i-csist  applications  for  injunctions 
l)eii<lente  lite,  and  to  have  the  proceedings 
quashed  and  the  action  defeated. 

3.  Same. 

A  surety  on  a  bond  to  make  effective  a 
restraining  order  enjoining  a  party  from  tres- 
passing on  land  is  not  liable  for  the  fee  the 
party  restrained  was  reipiired  to  pay  as  an 
npi)earance  fee  for  the  expense,  being  one  that 
would  i)e  occasioned  by  the  bringing  of  any  ac- 
tion regardless  of  the  suing  out  of  a  restrain- 
ing order. 

Apiieal  from  Superior  Court,  Si>oli!iue 
County;   George  K.  Alorris,  Judge. 

Action  l>y  the  White  Pine  Lumber 
Coiin)nny.  Limited,  ngaiust  the  iEtna  In- 
demnity Company.  From  a  judgment  for 
defeiuiaut,  plaintiff  appeals.    AlUrmed. 

O.  C.  Moore,  for  appellant.  P.  C.  Shine 
and     \V.     L.     Itusbands,     for    respondent. 

ROOT.  J.  On  the  Gth  of  June.  1003,  in  an 
action  then  ]>oiu1ing  In  the  superior  court  in 
Spokane  county,  wiierein  one  Howard 
(Jumaer  ami  wife  were  plaintiffs  and  this 
appellant  wn.'s  defendant,  a  temporary 
restraining  order  was  issued,  enjoining 
appellant  from  cutting  or  removing  timber 
from  certain  lands  descril>ed  in  the  eom- 
plniiit  therein.  Said  restraining  order  direct- 
eel  this  appellant  to  appear  l)efore  said 
superior  court  ou  the  23d  day  of  June.  VMS, 
to  show  cause  why  an  Injunction  pendente 
lite  should  not  be  issued  by  the  court.  On 
said  return  day,  api»ollant  appeared  by 
counsel,  and  the  application  for  the  injunc- 
tion pendente  lite  was  denied,  and  the  pro- 
ceedinjrR  quaslied,  it  appearing  that  service 
had  not  Ijeen  made  upon  any  authorized 
otti<-er  or  person.  Tliereupon  said  Gumaer 
and  wife  applied  for,  and  secured,  the  Issu- 
ance of  a  second  restraining  order,  similar 


to  that  previously  issued,  and  requiring 
this  appellant  to  appear  before  said  court  on 
the  Ist  day  of  July,  liKKi,  to  show  cause  why 
an  injunction  pendente  lite  should  not  be  Is- 
sued. Upon  the  return  day  appellant 
appeared  and  demurred  to  the  complaiut  in 
the  action,  which  demurrer  was  subsequeutiy 
by  the  court  sustained,  and  the  action  dis- 
missed. Each  of  the  two  restraining  orders 
provide<l  that  said  Gumaer  and  wife  should 
give  a  boud  before  said  orders  should  'be 
effective.  Tliey  gave,  in  each  instance,  such 
a  boud  with  this  resiwndent  as  surety  there- 
upon. The  present  action  is  to  recover 
against  respondent  upon  said  bonds  for  dam- 
apes  alleged  to  have  been  sufTered  by  reason 
of  the  Kssuance  of  said  reHtralning  orders, 
said  alleged  damages  consisting  of  attorney's 
fees,  court  costs,  and  losses  arising  from  en- 
force<l  idleness  of  teams,  men.  machinery, 
etc.,  during  the  time  said  restraining  orders 
were  in  force.  The  cause  came  on  for  trial 
i>erore  a  court  and  a  Jury.  At  the  close  of 
plaintiff's  case,  the  defendant  challenged  the 
suf}lcienc,v  of  the  evidence,  and  moved  for  a 
judgiuent  dismissing  plaintifTs  action,  which 
challenge  and  motion  were  sustained  by  the 
court.  From  the  judgment  thus  entered  this 
appeal  is  taken. 

Appellant's  complaint  in  this  action  cou- 
tainwl  the  following  allegation:  "That  on 
the  Gth  day  of  June,  1903,  and  for  some  time 
prior  thereto,  this  plaintiff  had  been  eugstged, 
as  it  lawfully  might,  in  cutting  and  removing 
timlier  from  lots  5  and  6,  of  section  27,  in 
township  50  north,  of  range  5  we.'/  of  the 
Boise  meridian."  Respondent  expressly  de- 
nied that  appellant  was  at  said  time,  or 
any  time,  lawfully  engaged  hi  cutting  and  re- 
moving timber  from  said  lauds,  or  that  it 
could  be  lawfully  engaged  in  so  doing. 
Appellant  offered  no  evidence  whatever  to 
establish  tliis  allegation  of  its  right  to  cut 
and  remove  said  tlml)er.  It  appears  from 
certain  things  occurring  in  the  course  of  the 
trial  that  the  timber  and  land  in  question 
were  claimed  by  said  Gumaer  and  wife. 
It  was  the  opinion  of  tlie  trial  court  that  any 
interference  with  teams,  men,  machinery, 
etc.,  employcHl  in  cutting  this  timber  would 
not  constitute  damages  for  which  it  could 
recover  as  against  this  'lx>ud,  unless  some 
rlglit  of  api)ellant  was  interfered  with.  If 
the  company  had  no  right  to  cut  this  timber 
or  go  upon  these  i)remises,  it  could  not  be 
said  to  have  been  damaged  by  being  prevent- 
ed from  so  doing.  We  think  this  position  is 
tenable,  and  must  l>e  sustsilned. 

Apjiellant  urges  that  it  is  entitled  to  re- 
cover attorney's  fees  expended  in  having  tlie 
restraining  orders  dissolved.  The  record, 
however,  falls  to  show  that  any  such  services 
were  rendered.  Ko  motion  was  made  to 
dissolve  either  of  the  restraining  orders. 
On  the  return  day  of  each,  apiiellant  by 
counsel  appeared  and  resisted  the  application 
for  the  granting  of  au  Injunction  pendente 
lite,  and  upon  the  flrst  occasion  the  proceed- 
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!ug  was  (iiinslied  for  tlie  reason  that  there 
liad  l)eoii  uo  servife,  and  upon  the  second  re- 
turn day  a  demurrer  was  sustained  to  the 
<-oiui>hiint,  and  the  action  dismissed.  The 
result  in  ea<-b  case  was  to  terminate  the 
restraining  order;  I>ut  in  eacli  case  said 
order  l>e<-unie  functus  officio.  The  restrain- 
iua  onler  was  effective  merely  to  the  time  of 
the  hearing.  It  would  then  be  superseded 
t»y  the  injunction  pendente  lite  If  the  court 
sjiw  fit  to  grant  such.  Xo  motion  to 
dis.<iolvp  was  directed  against  either  of  the 
restraining  onlers,  and  no  order  was  made 
dissolving  either.  Consequently  it  cannot  be 
said  that  any  attorney's  fees  were 
occasioned  on  account  of  said  orders. 
Attorneys  were  employed  to  resist  the  appli- 
cations for  the  injunctions  pendente  lite,  and 
to  have  the  pro(reedings  ciuashed  and  the 
action  defeated.  The  expense  incurred  in 
employing  attorneys  for  such  purposes 
would  not  ))e  a  charge  against  the  sureties 
uiK)n  the  )x>nd8  given  to  render  the  restrain- 
ing orders  effective.  Donahue  v.  Johnson, 
!)  Wash.  187.  37  Pac.  322;  Thompson  v. 
Benson  (Wash.)  82  Pac.  1040. 

As  to  the  court  costs,  what  has  already 
been  said  would  in  a  measure  apply  to  the 
question  of  their  allowance.  When  the  de- 
fendant appeared,  he  was  required  to  pay 
the  usual  np{>earance  fee  of  $2.  The 
restraining  orders  had  nothing  to  do  with 
this  expense,  which  was  one  that  would  be 
occasioned  'by  the  bringing  of  any  action 
regardless  of  tlie  suing  out  of  restraining 
orders. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  cwurt  is  aflSrmed. 

MOUNT,  C.  J.,  and  CUOW%  DtrXBAR, 
HADLEY.  FULLEKTOX,  and  RUOKIX, 
JJ.,  concur. 


ROT  &  ROT  V.  XOUTHKRX  PAO.  RT.  CO. 

(Supreme  Court  of  Washington.    April  19, 
1006.) 

Cabriers— Bills  of  Lading— Xeootjabilitt 

— Bor^A  Fide  Pubcuasers. 

The  act  of  a  carrier's  agent  in  delivering 
a  bill  of  lading  for  goods  wliich  he  Icnew  were 
not  delivered  to  tJie  carrier,  being  beyond  his 
authority,  does  not  bind  the  carrier,  even  as  to 
nn  innocent  transferee  or  pledgee,  notwitlistand- 
ing  Ballinger's  Ann.  ("odes  &•  St.  S  3."i!(S,  making 
bills  of  lading  negotiable  by  indorsement  for 
certain  purijoses. 

I  Ed.  Xote. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  g§  146,  itl,  176.] 

Api>eal  from  Superior  Court,  King  County; 
Geo.  E.  Morris.  Judge. 

Action  by  Roy  &  Roy,  a  corporation, 
against  the  Xorthern  Pacific  Railway  Com- 
pany. From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 

Wright  &  Kelleher,  for  appellant  Carroll 
B.  Graves,  for  respondent 


CROW.  J.  This  action  was  instituted  by 
the  appellant  Roy  &  Roy,  a  corporation, 
against  resiwudent.  Northern  Pacific  Railway 
Company,  a  coiporation,  upon  two  certain 
bills  of  lading  claimed  to  have  been  Issued 
by  .said  resjwndent  for  two  car  loads  of 
shingles.  The  complaint  contains  two  causes 
of  action;  but,  as  the  questions  raised  thereby 
are  Identical,  we  will  state  the  first  cause 
only.  The  complaint,  for  the  first  cause  of 
action,  alleges  that  on  Xovember  23,  1903, 
the  respondent  through  its  agent  at  Ravens- 
dale,  W'ash.,  issued  and  delivered  to  one  W. 
J.  Doucett  a  ceftain  bill  of  lading,  acknowl- 
edging the  receipt  of  231J4  M.  16  5x2  clear 
shingles,  shipped  from  Coving;ton,  Wash.,  on 
said  date,  to  Eaton  Prairie,  Minn.,  billed  from 
the  Allen  Shingle  Company  to  Roy  &  Roy, 
the  appellant;  that  in  truth  said  respondent 
had  not  received  from  said  Allen  Shingle 
Company,  or  said  Doucett,  or  any  other  per- 
son, said  shingles,  or  any  shingles,  at  the 
time  of  the  issuance  of  said  bill  of  lading, 
and  that  there  were  no  shingles  loaded  on 
the  car  named  therein;  that  said  Doucett 
was  not  tlie  agent  of  the  said  Allen  Shingle 
Company,  had  no  authority  to  bill  or  ship 
any  shingles  for  said  cotni)any,  and  was  not 
the  owner  or  in  control  of  any  shingles  for 
said  company,  all  of  which  facts  were  at 
the  time  well  known  to  resitondent,  or  could 
have  been  learned  by  the  most  casual  In- 
quiry; that  on  November  21,  1903,  said 
Doucett  presented  said  bill  of  lading  to  the 
(appellant,  Roy  &  Roy.  who,  relying  upon  the 
representations  therein  contained,  and  be- 
lieving respondent  had  said  shingles  in  its 
possession,  paid  to  said  Doucett  the  sum  of 
$326.34,  the  value  of  said  shingles;  that  by 
reason  of  the  negligence  of  the  respcmdent  in 
issuing  said  bill  of  lading  to  said  Doucett 
he  was  enabled  to  defraud  apiK>llant  out  of 
said  sum  of  $320.34;  that  said  Doucett  is 
wholly  Insolvent;  and  that  prior  to  the  com- 
mencement of  this  action  appellant  demanded 
that  respondent  repay  the  said  sum  of 
$326.34,  or  deliver  said  shingles  to  it  which 
the  said  respondent  refused  to  do.  To  each 
cause  of  action  of  the  complaint  the  respon- 
dent Interposed  a  general  demurrer,  which 
being  sustained,  tlie  appellant  refused  to 
plead  further.  Thereupon  judgment  was  en- 
tered dismissing  the  action,  and  this  appeal 
has  been  taken. 

The  principal  question  to  be  determined 
on  this  appeal  Is  whether  the  respondent 
railway  company  Is  liable  to  appellant  for 
the  value  of  said  shingles.  The  appellant  has 
affirmatively  pleaded  that  no  shingles  were 
ever  received  by  respondent,  thus  showing 
the  false  and  fraudulent  character  of  the 
recitals  contained  in  the  bill  of  lading.  But, 
as  it  was  issued  l)y  one  H.  S.  Mclntyre,  re- 
8I)ondent's  agent  at  Ravensdale,  who  was  au- 
thorizotl  to  issue  bills  of  lading  for  merchan- 
dise actually  received  for  shipment,  appellant 
contends   that   the   resi>oudcut   ia   estopxted 
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from  relying  upon  the  defense  that  It  re- 
ceived no  shingles,  not  only  because  It  held 
out  Mclntyre,  Its  agent,  as  having  full  au- 
thority to  Issue  such  bill  of  lading,  but  for 
tlie  further  reason  that  said  bill  of  lading 
as  executed  Is  negotiable  and  transferable 
by  indorsement  and  delivery,  under  the  laws 
of  this  state  and  the  usages  and  customs 
of  merchants  and  shippers  generally,  and 
that  appellant,  relying  uixjn  said  bill  of  lad- 
ing and  on  the  truth  of  its  recitals  and  be- 
lieving the  shingles  had  been  actually  de- 
livered to  respondent,  paid  to  said  Doucett 
the  value  of  said  shingles,  and  thereby  be- 
came an  innocent  pm-chaser  for  value.  Ap- 
pellant, In  support  of  its  contention,  has 
cited  numerous  authorities,  including  Sioux 
City  &  1*.  R.  Co.  v.  First  Xat.  Bimlt,  10 
Neb.  ."».')0.  7  X.  W.  311,  35  Am.  Hep.  48S; 
Brooke  v.  New  York,  etc.,  R.  Co.,  108  Pa. 
r,20.  1  Atl.  20(>,  50  Am.  Rep.  235;  Armour 
v.  Mich.  Cent.  Ry.  Co.,  Co  N.  Y.  111.  22  Am. 
Rep.  003;  Dickerson  v.  Seelye,  12  Barb.  (N. 
Y.)  90;  Wichita  Savings  Bank  v.  Atchison, 
etc.,  R.  Co.,  20  Kan.  519;  Watson  v.  M.  & 
C.  R.  Co.,  50  Tenu.  255;  Bank  of  Batavia  v. 
N.  Y.,  L.  E.  &  N.  R.  Co.,  IOC  N.  Y.  105,  12 
N.  E.  43."},  CO  Am.  Rep.  440;  St.  Louis  & 
Iron  Mountain  R.  R.  Co.  v.  Larned,  lOJJ  III. 
293;  Smith  v.  Missouri  R.  R.  Co.,  74  Mo. 
App.  48.  These  ca.tii's  are  cited  bore  ui)on 
the  theory  that,  as  the  agent,  Mclntyro,  was 
employed  by  respondent  to  receive  goods  for 
shipment  and  to  Issue  bills  of  lading  there- 
for, and  as  he  as  such  agent  actually  issued 
the  bill  of  lading  in  question,  containing  a 
recital  of  the  receipt  of  tlie  shingles,  as 
between  resjKindent  and  appellant,  an  inno- 
c-ent  third  party,  who  has  acted  in  good  faitli 
while  relying  upon  said  recital,  the  respond- 
ent should  be  estoppetl  from  denying  the 
truth  of  its  statements,  and  from  making  the 
defense  that  the  shingles  had  not  been  actu- 
ally received.  It  is  true  that  the  authorities 
above  cited  sustain  apjiellant's  iiosltion. 
Still  we  find  that  the  English  courts,  the  Su- 
preme Court  of  the  United  States,  the  federal 
courts  generally,  and  many  of  the  state 
courts  have  In  numerous  well-c-onsidered 
cases  announced  an  entirely  opi)oslte  doc- 
trine, which  we  will  now  announce  as  the 
law  of  this  state.  AVhere  a  transportation 
company  shows  that  merchandise  was  not 
actually  received  by  It,  and  that  a  bill  of  lad- 
ing has  been  issued  by  its  agent,  eitiier 
through  fraud  or  mistake,  the  Supreme 
Court  of  the  United  States,  since  followed  by 
other  courts,  has  held  that,  as  the  receipt  of 
the  goods  lies  at  the  foimdatlon  of  the  con- 
tract to  carry  and  deliver,  there  can  be  no 
such  contract,  unless  the  goods  have  actually 
been  received,  and  that  an  agent  of  the  car- 
rier has  no  autliority  to  Issue  a  bill  of  lading 
without  actual  receipt  of  the  goods,  and  can- 
not bind  the  carrier,  even  as  to  an  innocent 
transferee  or  pledgee  of  the  bill  of  lading, 
e  Cyc.  419;  Grant  v.  Norway,  10  C.  B.  004; 
Uessel  V.  Bath,  2  Exch.  207;  Meyer  v.  Dress- 


er, 16  C.  B.  (K  S.)  C4C;Brown  v.  Powell  Coal 
Co.,  L.  R.  10  C.  P.  502;  Cox  v.  Bruce,  18  Q.  B. 
DIv.  147;  Pollard  v.  Vinton,  105  U.  S.  7,  20  L. 
Ed.  998;  Priedlander  v.  Texas,  etc.,  Ry.  Co., 
130  U.  S.  416,  9  Sup.  Ct.  570,  .32  L.  E*l.  991; 
Lazard  r.  Merchants',  etc.,  Trans.  Co.,  78 
Md.  1,  20  Atl.  8.07;  The  Loon,  7  Blatchford, 
244.  Fed.  Cas.  No.  8.499;  Robinson  v.  Mem- 
phis &  C.  K.  Co.  (C.  C.)  9  Fed.  129;  Id.,  10 
Fed.  .57;  Martin  v.  Railway  Co.,  55  Ark.  524, 
19  S.  W.  314;  Sears  v.  Wingate,  3  Allen 
(Mass.)  103;  Hunt  v.  Miss.  Cent.  Co.,  29  La. 
Ann.  446;  Louisiana  Ntl.  Bank  v.  Lavellle,  52 
Mo.  380;  Ntl.  Bank  of  Commerce  v.  R.  R.  Co., 
44  Minn.  224,  40  N.  W.  342,  5(»,  9  L.  R.  A. 
263,  20  Am.  St.  Rep.  56C;  Black  v.  Wilming- 
ton, etc.,  R.  Co.,  92  N.  C.  42,  53  Am.  Rep.  4.50; 
Hazard  v.  111.  Cent.  R.  R.  Co.,  07  MLss.  .32,  7 
South.  280;  Dean  v.  King,  22  Ohio  St.  118. 

The  appellant,  however,  not  only  relies  up- 
on the  doctrine  of  est()i)pel,  but  also  contends 
that  the  bill  of  lading  was  negotiable,  and 
that  it,  as  an  Innocent  purchaser  for  value, 
should  be  protected,  citing  First  Ntl.  Bank  of 
Pullman  r.  N.  P.  Ry.  Co.,  28  Wash.  439,  08 
Pac.  905.  While  our  statute  (Railinger's 
Ann.  Codes  &  St.  S  3."08)  makes  a  bill  of  lad- 
ing negotiable  by  indorsement  for  certain 
purposes.  It  Is  not  negotiable  in  the  same 
sense  as  promissorj-  notes,  bills  of  exchange, 
or  other  commercial  paper.  In  First  Ntl. 
Bank  v.  N.  P.  Ry.  Co.,  supra,  we  only  held 
that  a  carrier  issuing  a  bill  of  lading  is  bound 
to  make  delivery  of  the  goods  represented 
thereby  to  the  holder  theriK)f ;  in  other  words, 
that  the  assiginuent  of  the  bill  of  lading  con- 
fers uiK>n  the  assignee  such  title  to  the  goods 
as  may  have  been  held  by  the  party  to  whom 
the  bill  of  lading  was  originally  Issued.  In 
Ynrwood  v.  Happy,  IS  Wash.  246,  51  Pac.  401, 
we  In  substance  held  that  our  statute  vrna 
only  declaratory  of  the  previous  wmmon- 
law  rule  concerning  bills  of  lading,  and 
should  not  be  (construed  as  making  an  indorse- 
ment effective  for  any  pur|)o.se  other  than 
to  transfer  the  property  represented,  citing 
with  approval  Shaw  v.  Merchants'  Nat.  Bank 
of  St.  Louis.  101  U.  S.  557,  25  L.  Ed.  892,  In 
which  the  Supreme  Court  of  tlie  United 
States  said:  "Bills  of  lading  are  regard- 
ed as  80  much  cotton,  grain,  iron,  or  other 
articles  of  merchandise.  The  merchandise 
is  very  often  sold  or  pledged  by  the  transfer 
of  the  bills  which  cover  it.  They  are,  in  com- 
merce, a  very  different  thing  from  bills  of 
exchange  and  promissory  notes,  answering 
a  different  purpose  and  performing  different 
functions.  It  cannot  be,  therefore,  that  the 
statute  which  made  them  negotiable  by  In- 
dorsement and  delivery,  or  negotiable  in  the 
same  manner  as  bills  of  exchange  and  prom- 
issory notes  are  negotiable,  intended  to 
change  totally  their  character,  put  them  in  all 
respects  on  the  footing  of  Instruments  which 
are  the  representatives  of  money,  and  charge 
the  negotiation  of  them  with  all  the  con- 
sequences which  usually  attend  or  follow  the 
negotiation  of  bills  and  notes."    The  oego- 
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tlablp  character  of  a  bill  of  lading  is  dlscussecl 
in  Pollard  v.  Vinton,  105  U.  S.  7,  26  h.  Ed. 
998,  where  Justice  Miller  says:  "A  bill  of 
lading  is  an  instrument  well  known  in  com- 
mercial transactions,  and  its  character  and 
effect  have  I>een  defined  by  Judicial  decisions. 
In  the  hands  of  the  holder  it  is  evidence  of 
ownership,  special  or  general,  of  the  property 
mentioned  in  it,  and  of  the  right  to  receive 
said  property  at  the  place  of  delivery.  Kot- 
wlthstauding  It  is  designed  to  pass  from 
hand  to  hand,  with  or  without  indorsement, 
and  it  Is  eiScacIous  for  Us  ordinary  piu-poses 
In  the  bauds  of  the  holder,  it  is  not  a  nego- 
tiable instnuncnt  or  obligation  in  the  sense 
that  a  bill  of  exchange  or  a  promissory  note 
is.  Its  transfer  does  not  preclude,  as  in 
those  cases,  all  Inquiry  into  the  transaction 
in  which  it  originated,  because  it  has  come 
into  hands  of  persons  who  have  Innocently 
paid  value  for  it  The  doctrine  of  bona  fide 
purchasers  only  applies  to  it  in  a  limited 
sense.  It  is  an  instrument  of  a  twofold  char- 
acter. It  is  at  once  a  receipt  and  a  contract. 
In  the  former  character  it  is  an  acknowledg- 
ment of  the  receipt  of  property  on  board  his 
vessel  by  the  owner  of  the  vessel.  In  the  lat- 
ter it  is  a  contract  to  carry  safely  and  de- 
liver. The  receipt  of  the  goods  lies  at  the 
foundation  of  the  contract  to  carry  and  de- 
liver. If  no  goods  are  actually  received, 
there  can  be  no  valid  contract  to  carry  or  to 
deliver."  In  T.,aKnrd  v.  Merchants*,  etc.,  Co., 
78  Md.  13,  2C  Atl.  897,  the  Court  of  Appeals 
of  Maryland  said:  "Xo  principle  Is  better 
settled  by  the  commercial  law  than  that 
neither  the  master  of  the  ship  nor  the  agent 
of  a  transportation  company  has  the  right  to 
sign  bills  of  lading  imtll  they  have  been  ac- 
tually put  on  board  of  the  ship  or  delivered 
into  the  possession  of  the  company.  And, 
if  a  ma.ster  or  agent  signs  a  bill  of  lading  for 
goods  which  have  not  been  delivered  to  the 
carrier,  the  owner  of  the  ship  or  other  means 
of  transportation  is  not  liable  either  to  the 
shipper  or  to  one  dealing  with  or  making 
advances  in  good  faith  upon  the  bill  of 
lading.  It  is  hardly  necessary  to  say  that 
bills  of  lading  are  not  by  the  commercial  law 
negotiable  in  the  same  sense  as  bills  of 
exchange  and  promIs.sory  notes.  They  are 
merely  the  evidence  of  ownership,  gener.nl 
or  spe<-ial,  of  the  property  mentioned  in 
them,  and  the  right  to  receive  said  property 
at  the  place  of  delivery;  and  one  making 
advances  of  money  wpoa  them  does  so  at 
Ills  own  risk,  and  with  notice  of  the  limita- 
tion as  to  tbe  power  or  rights  of  tlie  master 
or  agent  to  sign  the  same."  In  The  Carlos 
F.  Hoses.  177  U.  S.  GGT),  20  Sup.  Ct.  807, 
44  L.  Ed.  &J9,  Chief  Justice  Fuller  said: 
"  Bills  of  lading  stand  as  the  substitute  and 
representative  of  the  good.s  described  therein, 
and,  while  quasi  negotiable  Instruments,  arts 
not  neKOtiiible  in  the  full  sense  in  which  that 
term  is  applied  to  bills  and  notes.  The 
transfer  of  tbe  bill  passes  to  the  transferee 
tbe  transferror's  title  to  the  goods  described. 


and  the  presumption  as  to  ownership  aris- 
ing from  the  bill  may  be  explained  or  rebut- 
ted by  other  evidence  showing  where  the 
real  ownership  lies.  A  pledgee  to  whom  a  bill 
of  lading  is  given  as  sectu-lty  gets  tbe  legal 
title  to  the  goods  and  the  right  of  possession 
only  if  such  is  the  intention  of  the  parties, 
and  that  Intention  is  open  to  explauation. 
Inquiry  into  the  transaction  in  which  the 
bill  originated  is  not  precluded  because  it 
came  into  the  hands  of  persons  who  may 
have  innocently  paid  value  for  it."  See,  also, 
Frletllander  v.  Texas  &  Pac.  Ry.  Co.,  1.W 
U.  S.  424,  9  Sup.  Ct  670,  32  L.  Ed.  991; 
Anderson  v.  Portland  Flouring  Mills  (Or.) 
60  Pac.  839,  50  L.  B.  A.  235,  82  Am.  St 
Rep.  771. 

We  cannot  adopt  the  doctrine  of  estoppel 
as  contended  for  by  the  appellant.  Respond- 
ent's agent  only  bad  authority  to  issue  bills 
of  lading  for  goods  actually  received  for 
transiwrtatlou,  but  had  no  authority  to  issue 
any  such  bills  for  goods  not  received.  The 
railroad  company  was  not  a  broker  dealing 
in  bills  of  lading,  but  was  only  engaged  In 
tbe  business  of  transporting  goods  and  mer- 
chandise. This  fact  was  well  known  to  the 
shipping  public.  Those  who  dealt  with  the 
respondent  knew  that  its  business  was  that 
of  transportation  only.  When  a  bill  of  lad* 
ing  Issued  by  it  is  assigned  to  a  third  party, 
who  purchases  tbe  same  or  makes  advances 
thereon,  such  third  party  is  presumed  to  have 
knowledge  of  these  conditions.  One  who 
imrchases  a  bill  of  lading  does  It  at  his  own 
risk,  and  must  know  that  the  company  will 
be  permitted  to  show  that  the  goods  were 
never  received  by  it,  if  such  be  the  fact  If, 
therefore,  a  transportation  company  is  able 
to  show  tliat  a  certain  bill  of  lading  has 
been  fraudulently  or  erroneously  issued,  no 
goods  having  been  actually  received  for  ship- 
ment such  showing  will  constitute  a  com- 
])lete  defense  against  any  liability  upon  its 
iwrt  to  a  bona  fide  purchaser  or  bolder.  It 
was  not  necessary  for  resiiondent  to  plead 
such  defense  in  this  case,  as  ail  the  essential 
facts  appear  uiion  the  face  of  the  complaint 
In  Friedlander  v.  Texas  &  Pac.  Ry.  Co., 
130  U.  S.  424,  0  Sup.  Ct  572,  32  L.  Ed.  991, 
Chief  Justice  Fuller  says:  "It  has  been  fre- 
quently held  by  this  conrt  that  the  master 
uC  a  vessel  has  no  authority  to  sign  a  bill 
of  lading  for  goods  not  actually  put  on 
board  the  vessi'l.  and,  if  he  does  so,  his  act 
does  not  bind  the  owner  of  the  ship  even 
In  favor  of  an  Innocent  purchaser.  The  Free- 
man V,  Buckingham,  18  How.  (U.  S.)  182, 
101,  15  L.  Ed.  341;  The  Lady  Franklin,  8 
Wall,  (U.  S.)  325,  19  L.  Ed.  455;  Pollard  v. 
Vinton,  105  U.  S.  7,  26  L.  Ed.  9{)8.  And  this 
agrees  with  the  rule  laid  down  by  the  English 
courts.  LIckbarrow  v.  Mason,  2  T.  R.  77; 
Grant  v.  Norway,  10  C.  B.  665;  Cox 
V.  Bruces,  18  Q.  B.  D.  147.  'The  receljrt  of  the 
goods'  said  Mr.  Justice  Miller,  in  I'ollard  v. 
Vinton,  supra,  'lies  at  the  foundation  of  the 
contract  to  carry  and  deliver.    If  no  goods 
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are  actually  received,  there  can  be  no  valid 
contract  to  caiTj-  or  to  deliver.'  'And  the 
doctrine  is  applicable  to  transi)ortation  con- 
tracts made  In  that  fonn  by  railway  com- 
panies and  other  carriers  by  land,  as  well  as 
carriers  by  sea,'  as  was  said  by  Mr.  Ju.stlce 
Matthews  In  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Knight,  122  U.  S.  79.  87,  7  Sup.  Ct.  1132, 
30  li.  Ed.  1077;  he  adding  also:  'If  Potter 
(the  agent)  had  never  delivered  to  the  plain- 
tiff In  error  any  cotton  at  all  to  make  good 
the  525  bales  called  for  by  the  bills  of  lading. 
It  Is  clear  that  the  plaintiff  in  error  would 
not  be  liable  for  the  deficiency.  This  Is  well 
established  by  the  cases  of  The  Schooner 
Freeman  v.  Buckingham,  18  How.  (TJ.  S.) 
182,  15  L.  Ed.  341,  and  Pollard  v.  Vinton. 
105  V.  S.  7,  26  L.  Ed.  998.'  It  Is  a  familiar 
principle  of  law  that,  where  one  of  two  Inno- 
cent parties  must  suffer  by  the  fraud  of  anoth- 
er, the  loss  should  fall  upon  hlin  who  enabled 
such  third  person  to  commit  the  fraud;  but 
nothing  that  the  railroad  company  did  or 
omitted  to  do  can  be  properly  said  to  have 
enabled  iJiUnsteln  to  Impose  upon  Frledland- 
er  &  Co.  The  company  not  only  did  not 
authorize  Easton  to  sign  fictitious  bills  of  lad- 
ing, but  it  did  not  assume  authoritj-  Itself 
to  Issue  such  documents  except  uiwn  the 
delivery  of  the  merchandise.  Easton  was 
not  the  company's  agent  in  the  transaction, 
for  there  was  nothing  \ipon  which  the  agency 
could  act.  Railroad  companies  are  not  deal- 
ers In  bills  of  exchange,  nor  in  bills  of  lading. 
They  are  carriers  only,  and  held  to  rigid 
responsibility  ns  such." 

"While  there  is  some  conflict  on  the  question 
of  the  respondent's  liability  in  the  decisions 
of  the  various  state  courts,  we  find  no  such 
conflict  in  the  decisions  of  the  federal  courts, 
which  uniformly  hold  respondent  not  liable. 
We  not  only  think  the  current  of  authority 
sustains  tlie  position  assumed  by  the  re- 
spondent here,  but  also  feel  that  In  announ- 
cing our  opinion  we  should  act  in  harmony 
with  the  federal  courts.  This  was  the  view 
taken  by  tlie  Supreme  Court  of  Minnesota  in 
the  case  of  National  Bank  of  Commerce  v. 
R.  R.  Co.,  supra,  where  It  said:  "But  on 
questions  of  commercial  law  It  is  eminently 
desirable  that  there  be  uniformity.  It  is 
even  more  important  that  the  rule  be  uniform 
and  certain  than  that  It  be  the  best  one  that 
might  be  ndojjted.  Moreover,  on  questions 
of  general  conunerdal  law,  the  federal 
courts  refuse  to  follow  the  decisions  of  the 
state  courts,  and  determine  the  law  according 
to  their  own  views  of  what  It  Is.  It  Is 
therefore  very  desirable  that  on  such  ques- 
tions the  state  courts  sliould  conform  to  the 
doctrine  of  the  federal  courts.  The  Incon- 
venience and  confusion  that  would  follow 
from  having  two  conflicting  rules  on  the 
same  question  in  the  same  state,  one  In  the 
federal  courts  and  another  in  the  state 
courts,  is  of  Itself  almost  a  sufficient  reason 
why  we  should,  adopt  the  doctrine  of  the 
federal  courts  on  this  question.    To  do  other- 


wise, so  long  as  the  Jurisdiction  of  those 
courts  so  largely  depends  on  the  citizensliip 
of  suitors,  would  really  result  In  di.-'criuiina- 
tlon  against  our  own  citizens."  We  think 
the  comi>lalnt  failed  to  state  a  cause  of  ac- 
tion, and  that  the  trial  court  committed  no 
error  in  sustaining  tlie  demurrer. 
The  judgment  is  affirmed. 

MOTTNT,  O.  J.  and  FUI-LERTOX.   U.\X>- 
LEY,  ROOT,  and  DUNBAR,  JJ.,  concur. 


MANX  r.  PROVIDENT  LIFE  &  TRUST 
CO.  et  Bl. 

(Supreme  Court  of  WHshinston.    April  28, 
1900.) 

1.  Trial— Findings  by  Coprt— Exckptios.s — 
Statement  of  Facts— Time  for  Fiiaxc. 

Where  appellant  filed  exceptions  to  the 
findings  of  fact  and  a  statement  of  farts  within 
five  days  of  the  service  of  the  findings  on  him, 
though  not  within  five  days  of  the  filing  of  the 
findings,  the  exceptions  and  statement  will  not 
be  stricken  out. 

2.  Mortgages — Redemption  —  Extension    op 
Ti-ME—AoREEMENT— Instructions. 

Where  there  was  an  agreement  for  an  ox- 
tension  of  time  to  redeem  a  mortgago,  but  no 
time  was  fixed,  the  extension  must  be  held  to 
have  been  for  a  reasonable  period  only. 

3.  Same— Reasonable  Time. 

Where  a  mortgagor  was  given  a  reasonable 
time  beyond  the  statutory  period  for  redemption, 
an  attemi)t  to  redeem  5%  years  after  the  fore- 
closure, and  after  a  large  amount  had  been  ex- 
pended for  permanent  improvements  of  the  prop- 
erty, was  not  within  a  reasonable  time  withui 
the  agreement. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  35» 
Cent.  Dig.  Mortgages,  $  1739.  J 

4.  Same— Evidence— Sufficiency. 

In  an  action  by  a  mortgagor  for  an  ac- 
counting and  to  compel  a  redemption,  evidence 
held  insufficient  to  show  an  agreement  for  tlie 
extension  of  the  period  of  redemption  beyond 
the  time  allowed  by  statute. 

5.  .TuDOMENT— Collateral  Attack— Time  op 
Commencement  of  Suit. 

That  suit  for  the  foreclosure  of  a  mortgage 
was  prematurely  commenced  cannot  be  i-on- 
sidered  in  an  action  by  the  mortgagor  for  an  ac- 
counting and  to  redeem. 

[Ed.  Note. — For  cases  In  point,  see  vol.  30,. 
Cent.  Dig.  Judgment,  S  950.] 

Root  and  Dunbar,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Pierce  Coun-- 
ty;  W.  O.  Chapman,  Judge. 

Action  by  Jacob  C.  Mann  against  the  Prov- 
ident Life  &  Trust  Company  and  another. 
From  a  judgment  in  favor  of  defendants, 
plaintiff    appeals.    Affirmed. 

Allyn  &  Allyn  and  F.  Campbell,  for  apt>el- 
lant.    E.  R.  York,  for  respondents. 

CROW,  J.  On  June  20,  1892,  api>ellant  ob- 
tained a  loan  of  $50,000  from  the  resiHindent 
the  Provident  Life  &  Trust  Comi>«uy,  and  to 
secure  the  same  gave  a  mortgage  on  certain 
real  estate  In  the  city  of  Tacoma.  The  In- 
terest on  said  note  for  the  years  1894  to 
1897  inclusive  was  not  paid  when  due.  In 
1894,  appellant,  being  unable  to  meet  the  tax- 
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«s,  Interest,  and  insurance,  bad  a  conTersa- 
tion  witb  Henry  Longstretb,  tbe  western 
agent  of  said  mortgagee,  pursuant  to  which 
appellant  dei)osited  with  him  Valentine  scrip 
sufficieut  to  locate  160  acres  of  land.  Appel- 
lant claims  that  this  scrip  was  given  to  secure 
a  year's  e:stension  upon  tbe  note  and  mort- 
gage. Re^^pondent  denies  this,  but  it  is  an 
admitted  fact  that  the  time  was  extended, 
in  that  no  effort  was  made. to  foreclose  or 
otherwise  enforce  payment  during  the  suc- 
ceeding year.  In  1895  another  transaction 
of  the  same  kind  took  place;  tlie  appellant 
again  depositing  Valentine  scrip.  On  Jan- 
uary 17,  1808,  appellant  deposited  with  re- 
spondent more  scrip,  being  all  that  he  owned, 
which,  together  with  that  already  deposited, 
was  sufficient  to  locate  664  acres.  Appellant 
claims  that,  when  this  last  deposit  was  made, 
the  respondents  agreed  to  extend  the  time 
upon  said  note  and  mortgage  for  another 
year.  This  is  disputed  by  respondents.  On 
June  27,  18!)8,  respondent  company  began  a 
foreclosure  suit  on  the  note  and  mortgage. 
Apiteiiant  defaulted  and  on  September  12, 
1898.  u  judgment  was  entered  in  the  smn  of 
$84,03r>.9r).  A  day  or  two  after  the  entry 
of  the  foreclosure  decree,  the  appellant  called 
upon  respondent  Ix)ngstretb  for  the  pmrpose 
of  making  a  sale  of  his  Interest  in  the  Valen- 
tine scrip  already  deposited,  and  securing  to 
himself  tlie  right  to  redeem.  When  first  on 
the  witness  stand  he  gave  his  version  of  this 
Interview  with  Lougstrcth,  but,  ujwn  being 
recalled  afterwards,  explained  his  former 
statements,  testifying  as  follows:  "I  said  to 
Mr.  Longstretb,  two  days  before  the  contract 
was  made,  when  I  called  on  him,  'Let  me 
sell  yon  the  scrip  for  a  nominal  sum,  giving 
me  your  contract  to  sell  it  back  to  me  for  a 
nominal  sum,  bidding  tbe  whole  amount  on 
the  property,  keeping  it  together,  giving  me 
time  to  redeem  it.'  Xow,  I  don't  know  how 
I  answered  that  question,  but  that  is  how  I 
slwuld  have  answered  it."  Mr.  Longstretb 
asked  a  day  or  two  to  think  the  matter  over. 
Appellant  called  on  him  again,  on  September 
15,  1898.  at  which  time  the  following  written 
instrnmeut.s.  drawn  by  Mr.  Longstretb,  were 
signed  and  delivered: 

"Received  Tacoma,  Wash.,  Sept.  15,  1898, 
of  nenry  Ix)ngstreth  one  dollar  in  full  pay- 
ment for  all  my  right,  title  and  Interest  In 
eighteen  pieces  of  Valentine  scrip,  as  follows: 
Xos.  K.-7.  Kir.9,  £-214,  iy^ll.  K224,  K'_'S9, 
>^J91,  E27.'5,  EWX),  K244,  E-273,  E290,  E124, 
E241,  E274.  E271,  E114,  and  Elll.  [Signed] 
Jacob  f.  Mann." 

"Tacoma,  Sept.  15,  1898.  For  value  re- 
ceived 1  hereby  agi-ee  to  transfer  all  my  right, 
title  and  interest  In  c-ertlflcates  of  Valentine 
FfTlp  Xos.  E.".",  E1C9,  E214.  E222,  E224,  E289, 
E291,  E275.  E.'{00,  E244.  E273,  E2!X),  Et24.  E24I, 
E274,  E271.  E114  and  Etll,  being  eighteen 
jiioces  in  all,  to  Jacob  C.  Mann  on  payment 
•of  one  dollar,  provided  lots  one  (1),  two  (2), 
seven  (T).  eight  (8),  nine  (9)  and  ten  (10)  in 
block  nine  hundred  and  three  (003),  Tacoma, 


hare  been  previously  redeemed  from  the  lien 
of  the  mortgage  which  we  are  foreclosing. 
[Signed]  Henry  Longstretli.  Witness:  A. 
L.  Andrews." 

On  October  15,  1898,  the  mortgaged  real 
estate  was  sold  under  a  special  execution, 
and  was  purchased  by  the  respondent  com- 
pany for  the  full  amount  of  the  judgment  and 
costs,  to  wit,  .$84,070.35.  This  sale  was  con- 
firmed on  November  23,  1898.  Respondent 
company,  as  purchaser,  entered  into  posses- 
sion of  said  real  estate  on  said  15th  day  of 
October,  1898,  without  objection  on  the  part 
of  appellant.  Such  pos.ses8iou  has  been  main- 
tained by  it  or  its  successors  ever  since,  and 
permanent  improvements  to  the  value  of 
?170,000,  in  the  shape  of  a  six-story  and  base- 
ment brick  store  and  office  building,  were 
made  upon  said  real  estate  during  tbe  year 
1003  by  resiwndent.  or  by  one  David  G.  Al- 
sop,  who,  it  is  claimed,  was  a  successor  in 
interest  to  the  respondent  company.  In 
April,  1004,  appellant  asked  resimndeuts  for 
an  accounting,  and  in  September,  1904,  made 
and  served  upon  them  a  written  demand  that 
he  be  permitted  to  redeem  both  said  scrip 
and  the  above-described  lots ;  that  respond- 
ents furnish  tbe  appellant  a  statement  of  the 
amount  necessary  to  make  said  redemption; 
and  that  respondents  account  for  the  rents 
collected.  Respondents  refused  to  comply 
with  any  of  said  demands.  The  lots  Involv- 
ed herein  were,  at  the  time  of  the  sheriff's 
sale,  of  the  probable  value  of  $60,000.  The 
scrip  was  then  of  the  probable  value  of 
$15,000.  Appellant  began  this  actioji  on  Sep- 
tember 12,  1004,  as  a  proceeding  In  equity  to 
compel  respondents  to  make  an  accounting, 
and  for  permission  to  redeem  the  real  estate 
and  scrip  upon  ascertaining  the  amount  due 
over  and  above  the  rents  and  profits  col- 
lected by  respondents.  The  trial  judge  made 
findings  of  fact  and  conclusions  of  law  favor- 
able to  respondents.  One  of  said  conclusions 
recites:  "No  extension  or  agreement  for  ex- 
tension, beyond  the  statutory  period,  of  a 
right  to  redemption  of  tbe  real  projjcrty 
involved  herein  before  the  mortgage*!  fore- 
closure sale  was  made  by  the  defendants 
to  plaintiffs."  And  another  of  said  c-ondu- 
sions  is  as  follows:  "That  plaintiff  has  failed 
to  establish  any  right  to  equitable  relief  iicre- 
in."  And  another  recites  that  the  defendants 
are  entitled  to  a  judgment  and  decree  "that 
plaintiff  re(;over  nothing  In  this  cause."  A 
judgment  and  decree  were  accordingly  made 
and  entered,  from  wbicli  this  appeal  is  taken. 

Respondents  have  moved  this  court  to 
strike  the  exceptions  to  the  findings  of  fact, 
upon  tbe  grounu  that  said  exceptions  were 
not  file<l  within  five  days  from  the  time  said 
findings  were  filed.  A  motion  to  strike  the 
statement  of  facts  is  also  made  on  the  same 
ground.  From  the  affidavits  of  appellant's 
attorney  on  file  herein,  which  aflidavlts  are 
undisimted.  it  aiipears  that  the  findings  of 
fact  were  signed  by  tbe  trial  judge,  and 
filed  at  a  time  when  aiipellant  and  his  at- 
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tomeys  were  not  In  court,  and  that  the  same 
were  not  served  until  after  the  five  days 
had  expired;  that  appellant's  attorneys  pre- 
pared and  submitted  to  the  trial  Judge  and 
filed  their  exceptions  to  said  findings  within 
five  days  from  the  time  the  same  were  called 
to  their  attention  and  served  upon  them. 
Under  these  circumstances  the  motion  to 
strike  the  exceptions  and  statement  of  facts 
must  be  denied. 

It  will  be  noticed  that,  In  tlie  bill  of  sale 
made  by  appellant  to  Longstreth.  no  consid- 
eration is  mentioned  excepting  the  nominal 
one  of  $1,  and  that  In  the  agreement  to  re- 
sell, made  at  the  same  time  by  Longstreth, 
the  same  consideration  was  mentioned,  with 
the  proviso  that,  as  a  condition  precedent 
to  redemption  of  the  scrip,  the  mortgaged 
lots  should  have  been  previously  redeemed 
from  the  Hen  of  the  mortgage  then  being 
foreclosed.  Appellant  claims  that  he  made 
this  bill  of  sale  in  consideration  of  an  un- 
dei-standlng  and  agreement  with  Longstreth 
that  the  period  of  redemption  should  be  ex- 
tended for  a  reasonable  time  beyond  the  stat- 
utory period  of  one  year,  and  that  he  should 
now  be  permitted  to  pay  up  and  redeem 
both  the  real  estate  and  the  scrip.  This  con- 
tention Is  disputed  by  respondents,  who 
claim  that  the  consideration  for  the  bill  of 
sale  was  the  agreement  of  Longstreth,  as 
agent  of  the  trust  company,  to  bid  the  full 
amount  of  the  Judgment  for  the  real  estate 
at  the  sale  thereof,  and  to  hold  the  scrip 
without  selling  it  until  the  statutory  period 
of  one  year  for  redeeming  had  expired,  and 
permit  It  to  he  redeemed  with  the  real  estate, 
as  one  transaction,  within  the  statutory  peri- 
od. The  trial  court  in  part  made  findings 
as  follows:  "That  plaintiff  was  at  said  vari- 
ous time  unable  to  pay  said  moneys  then 
due,  and  desired  to  secure  further  time  for 
payment  of  same  and  to  delay  suit  on  said 
note  and  mortgage,  and  plaintiflt  at  various 
times  prior  to,  and  on  .January  17,  18iXS,  as- 
signed, transferred  and  delivered  to  Henry 
I..ongstreth,  as  agent  of  said  company,  cer- 
tain certificates  of  Valentine  scrip,  to  be  held 
as  further  and  additional  security  for  the 
payment  of  said  note  and  mortgage,  and  in 
coiiHlderation  thereof  said  company  from 
time  to  time  delayed  suit  on  said  note 
and  mortgage.  That  thereafter,  on  Octol)er 
ir>.  1S!)8,  the  mortgaged  property  above  de 
scribed  was  duly  sold  by  the  sheriff  of  said 
Pierce  county,  under  writ  of  special  execfu- 
tion  Issued  upon  said  Judgment  and  decree, 
and  said  mortgaged  property  was  bid  In  and 
purchased  by  said  company  at  said  sale  for 
the  sum  of  $84.970.3.5,  being  the  full  amount 
of  said  Judgment  and  costs;  and  thereafter 
on  November  23,  18SK8,  said  sale  was  duly 
conflnupd  by  order  of  said  court  entered  In 
said  cause.  That  on  Septemljer  1.5,  18'J8.  af- 
ter the  entry  of  sjild  Judgment  and  decree, 
said  Jacob  C.  Mann  sold,  and,  by  an  Instru- 
ment In  writing  bearing  said  date,  trans- 
ferred absolutely  to  Henry  Longstreth  all  of 


said  certificates  of  Valentine  scrip  which  had 
been  theretofore  pledged  as  additional  secur- 
ity to  said  mortgage  debt,  and  In  considera- 
tion thereof  said  Henry  Longstreth,  by  an 
Instrument  In  writing  bearing  same  date, 
agreed  to  rotransfer  all  of  said  c-ertiScates  of 
Valentine  scrip  to  said  Jacob  C.  >£ann.  pro- 
vided the  real  property  described  In  said 
mortgage  had  been  previously  redeemed 
from  the  lien  of  said  mortgage;  but  no 
agreement  was  made  by  or  between  the 
plaintiff  and  defendants  of  either  of  them  to 
extend  the  time  for  the  redemption  of  said 
real  property  from  said  mortgage  debt  be- 
yond the  statutory  i>eriod,  or  for  any  time  or 
at  all.-'  We  think  these  findings  fully  war- 
ranted by  the  evidence.  If,  however,  appel- 
lant's contention  that  he  gave  the  bill  of  sale 
In  onler  to  get  an  extension  of  time  to  re- 
deem be  accepted  as  correct,  still  the  limit  of 
that  extension  was  not  agreed  upon,  and 
such  allogetl  extension  would  necessarily  be 
held  to  have  been  for  a  reasonable  period 
only.  The  question  would  then  be  pre.«ented 
as  to  whether  appellant  sought  to  redeem 
wlililn  a  reasonable  period.  In  determining 
this  question,  we  would  have  to  take  into 
consideration  the  character  of  the  Indebted- 
ness and  of  the  property,  and  all  the  cir- 
cumstances suiTounding  It  and  the  parties. 
ITpon  so  doing,  we  could  not  hold  that  appel- 
lant commenced  this  action  to  redeem  with- 
in a  reasonable  time.  He  waited  5',i  years 
before  making  any  demand  for  an  account- 
ing, or  Indicating  any  Intention  to  re- 
deem, and  he  did  not  commence  this  action 
for  an  acixmntlug  and  for  permission  to 
redeem  until  nearly  six  years  after  the  sale 
of  the  property.  In  the  meantime  real  estate 
had  greatly  Increased  In  value,  and  respond- 
ents, i-elying  upon  the  absolute  title  claimed 
by  them,  had  In  good  faith  expended  $170,000 
for  permanent  impi-ovements.  AVere  we  to 
accept  appellant's  contention  as  to  there 
being  an  extension  of  the  time  to  redeem, 
even  then  the  facts  shown  by  the  evidence 
would  not  be  sufllclent  to  entitle  him  to  re- 
deem or  to  have  an  accounting  as  demanded 
In  his  complaint.  After  making  a  careful 
examination  of  all  the  evidence,  we  fail  ti» 
see  how  the  trial  court  could  have  found  any 
conti-act  for  an  extension  of  the  period  of  re- 
demption for  either  a  certain  or  an  Indefinite 
time.  The  written  Instruments  al)ove  quot- 
ed fall  to  state  any  such  agreement,  and  the 
appellant  has  failed  to  produce  any  clear  or 
convincing  evidence  showing  It  to  have  been 
made  by  parol.  While  a  right  of  redemption 
or  an  extension  thereof  may  be  founded  on  a 
C'lrol  agret^ment,  and  is  not  within  the  stat- 
ute of  frauds,  still  it  should  never  be  en- 
forced, unless  clearly  and  satisfactorily  prov- 
en. Clark  V.  Renaker  (Ky.)  20  S.  W.  534. 
"When  the  period  for  redemption  Is  either 
created  or  extended  by  contract,  the  owner 
of  the  land  or  other  redemptloner  must  com- 
ply with  the  terms  of  the  contract  or  lose 
his  right  to  redeem.    If  the  time  for  redemp- 
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tloD  Is  not  fixed  and  tei-tnln,  tbe  right  must 
be  SRsei-ted  within  a  rcnsonaMe  time,  or  it 
will  be  considered  waived."  Turpie  v. 
I*we.  158  Ind.  314,  62  N.  E.  487,  92  Am.  St 
Rep.  3ia 

It  cannot  be  snccessfnlly  contended  that 
the  i(p)>eIlRnt  has  asserted  bis  aliened  right 
withui  a  I'eiisonnble  time,  yet  the  only  theory 
upon  which  ho  can  possibly  recover  in  this 
action  Is  that  by  tbe  terms  ot  the  receipt  and 
contract  of  sale  above  set  forth,  and  tbe 
tonurt  of  some  farther  simultaneous  parol 
agreement  claimed  to  hove  been  made  be- 
tween himself  and  Lougstreth,  he  was  given 
a  ren80ual>le  extension  of  time  ruuulng  be- 
yond the  statutory  i)eriod.  within  which  to 
redeem  not  only  the  real  estate,  but  also  the 
Valentine  scrip.  We  think  this  tbeoiy  can- 
not lie  sustained,  and  that  it  was  rightfully 
rejected  by  the  trial  court;  tliere  being  no 
evidence  to  show  any  stich  oral  agreement. 
TIic  written  instruments  alone  cannot  be  in- 
telligently construed  as  conferring  any  such 
ri;;hts  upon  appellant.  We  have  above  quot- 
e4l  a  portion  of  his  testimony,  given  after  he 
returned  to  the  witness  stand,  and  was  per- 
mitted to  explain.  Prior  to  that  time  on 
cross-examination  be  had  testified  in  part  as 
follows:  "Q.  You  had  no  contract  with  Mr. 
Longstreth  or  with  his  company  witli  regard 
to  the  redemption  of  this  property  other  tlmu 
shown  in  this  agreement  tliere,  dated  Sep- 
tember 15th?  A.  No,  sir.  Q.  That  Is  the 
only  agi'e<>ment  in  regard  to  it?  A.  Yes, 
sir."  On  re-exaniimition.  conducted  by  his 
own  attorney,  be  testified  as  follows:  "Q. 
Now,  you  were  asked,  Mr.  Maun,  whether 
you  bud  any  other  agreemeut  with  Mr.  Loug- 
streth tliun  this  ))lalntill's  Exhibit  C.  dated 
Sei>teml»er,  15.  1898.  In  relation  to  the  exten- 
sion of  lime?  A.  Nothing.  Q.  That  is.  you 
mean  you  had  no  other  written  agreement? 
A.  I  had  no  other  agreement.  Q.  Had  no 
other  agreement?  A.  None  whatever.  Q. 
When  you  wiy  you  had  no  otlier  agreement, 
Mr.  ^laiiu,  this  contract,  which  you  re<-eived 
hei-e.  and  this  bill  of  sale  which  you  made, 
was  made  by  him  and  you  in  conformity  to 
tlie  rc<iuest  that  you  liad  made  two  days 
prior  to  that?  A.  Yes.  Q.  That  was  part 
of  tbe  same  contract  wasn't  it?  A.  Yes, 
sir.  Q.  There  was  a  consideration  for  the 
making  of  this  contract?  A.  Well,  tlioy  ex- 
plain themselves.  Q.  They  do?  A.  Yes. 
Q.  Isn't  it  a  fact  that  you  statetl  that  there 
was  no  other  agreement  than  that  written 
agreement?  A.  Sure,  I  sn  stntod."  From 
this  evidence,  given  by  appoUiiiit  himself,  it 
appears  that  the  only  ngrc<>meut  between  the 
parties  was  contained  in  tho  two  written  in- 
«truments.  We  are  therefore  now  called  up- 
on to  determine  his  rlglits  by  construing 
these  instruments  in  the  light  of  the  sur- 
rounding circumstances  and  facts  which  are 
not  questioned.  There  Is  no  dispute  that, 
prior  to  the  commencement  of  the  foreclos- 
vre  action,  all  of  the  Valentine  scrip  bad 
been  assigned  to  the  respondent  company  as 


e«rilateral  security.  At  the  time  of  tbe  fore- 
Olosnre  sale,  tlie  real  estate  as  shown  by  the 
evidence  was  not  worth  more  than  $00,000. 
Although  appellant  placed  a  very  high  valua- 
tion ui)on  the  Valentine  scrip,  based  upon 
prices  which  he  had  paid  for  it  in  the  years 
18iiS-18S!J,  when  he  and  many  others  errone- 
ously supposed  it  could  be  used  for  securing 
title  to  tide  lauds,  the  undisputed  evidence 
shows  that  at  the  time  of  the  sheriff's  sale 
in  18J)8,  it  could  not  have  been  worth,  at  the 
highest  estimate,  more  than  $15,000.  From 
this  it  follows  that  the  combined  market 
value  of  tlic  real  estate  and  scrip  which  the 
respondent  company  held  as  security  at  the 
date  of  Its  Judgment  and  sale  did  not  exceed 
$75,000,  while  its  judgment  was  entered  for 
more  titan  $84,000.  Appellant  must  have 
known  that  the  respondent  could  issue  on 
execution  upon  its  foreclosure  judgment  and 
decree  and  first  sell  the  real  estate,  even  at 
Its  full  value,  for  less  than  the  face  of  Its 
judgment,  and  could  thereafter  issue  an  alias 
execution  upon  its  deficiency  judgment  and 
sell  the  Valentine  scrip.  After  an  execution 
sale  of  the  Valentine  scrip,  which  was  per- 
sonal projterty.  there  would  have  been  no 
right  of  redemption  whatever  as  to  such 
scrip.  If.  however,  appellant  could  succeed 
in  effecting  an  airaugement  with  the  re- 
spondents, by  which  they  would  make  their 
entire  bid  for  the  real  estate  and  would  also 
give  him  the  privilege  of  redeeming  the  scrip 
within  the  statutory  i)erio<l  of  one  year,  on 
condition  that  he  also  redeemed  the  real  es- 
tate, he  might  thereby  be  enabled  to  recover 
buck  not  only  the  real  estate,  but  also  the 
scrip,  in  the  event  of  finding  himself  able  to 
redeem  within  the  statutory  period,  which 
he  ho))ed  to  do  and  evidently  anticipated  that 
he  might  do.  AVIth  this  ol)ject  In  view,  no- 
thing would  l)e  more  natural  than  for  the 
parties  to  enter  Into  just  such  an  agreement 
as  the  one  evidenced  by  the  written  receipt 
and  bill  of  sale.  Had  the  appellant  then 
redeonie<l  the  real  estate  within  the  statu- 
tor.v  period,  he  would  also  have  l)een  entitled 
to  a  return  of  the  Valentine  scrip  not  other- 
wise redeemable.  This  opportunity  to  recov- 
er the  "Valentine  scrip,  In  the  event  of  re- 
demption of  the  real  estate,  was  a  right  not 
giiariintlcd  him  b.v  any  existing  statute,  and 
constituted  a  valuable  consideration  for  his 
agreement  to  sell  the  scrip.  Having  failed 
to  redecim  the  real  estsite  within  the  statu- 
tory period,  he  not  only  lost  all  interest  in 
the  real  estate,  but  also  In  the  scrip. 

It  seems  to  be  conceded,  and  Is  a  fact  dis- 
closed by  evidence,  that  at  the  time  of  the 
foreclosure  and  sale,  a  period  of  Intense  fi- 
nancial distress,  causing  a  marked  depres- 
sion In  proiHTty  values,  prevailed  In  this 
country.  Although  there  Is  some  evidence 
tending  to  show  that  during  this  period  It 
was  customary  for  the  respondent  company 
to  bid  the  full  amount  of  Its  judgment  at 
its  foreclosure  sales,  we  would  not  be  justi- 
fied In  assuming  that.  In  the  absence  of  the 
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above    written    agreements,   It   would   have 
flone  so  In  this  case,  where  It  not  only  held 
the  real  estate,  but  also  the  scrip  as  securi- 
ty, and  where  their  combined  market  value 
was  considerably   less  than  the  face  of  Its 
Judgment.    On  the  contrary,  the  most  natur- 
al and  business-like  course  for  It  to  have 
adopted    under    existing    conditions    would 
have  been  to  first  bid  In  the  real  estate  for 
a  portion  of  Its  claim,  and  the  scrip  for  the 
remainder,  thus  protecting  Itself  as  much  as 
possible  by  acquiring  title  to  all  the  property, 
both   real   and    personal,   which   It  held   as 
security.    The  evident  Intention  of  the  par- 
ties was  not  to  extend  the  period  of  redemp- 
tion indefinitely,  but  to  relieve  the  respond- 
ent company  from  the  necessity  of  proceed- 
ing in  this  manner  for  Its  protection,  and  at 
the  same  time  to  enable  It  to  concede  to  ap- 
pellant the  right  to  redeem  both  the  real 
estate  and  the  scrip  within  one  year,  on  the 
basis  of  the  price  bid  for  the  real  estate  at 
the  sherlfTs  sale.    Any  other  theory  would 
compel   us   to   assume   that   the   respondent 
company  would.  In  the  absence  of  any  agree- 
ment, have  necessarily  bid  the  full  amount 
of  Its  Judgment  for  the  real  estate  alone, 
being  $24,000  more  than   Its  market  value, 
and,  by  thus  fully  satisfying  Ite  Judgment, 
place  Itself  In  a  position  where  it  would  be 
compelled  to  release  the  scrip. 

There  Is  some  contention  made  by  appel- 
lant to  the  effect  that  the  foreclosure  suit 
was  prematurely  commenced.  That  question 
should  have  been  raised  and  adjudicated  In 
that  cause.  It  cannot  be  considered  In  this 
collateral  proceeding.  It  Is  also  contended 
by  the  appellant  that  he  was  not  properly 
served  with  summons  In  the  foreclosure  suit 
We  have  carefully  examined  the  record  of 
the  foreclosure  action,  which  Is  before  us, 
and  are  of  the  opinion  that  a  valid  person- 
al service  was  made  upon  him. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  superior  court  Is  affirmed. 

MOUNT,  C.  J.,  and  HADLET.  FULLER- 
TON,  and  RUDKIN,  JX,  concur. 

ROOT,  J.  (dissenting).  I  am  unable  to 
fully  agree  with  the  conclusion  reached  by 
the  majority  of  the  court.  I  think  that  ap- 
pellant is  entitled  to  relief  In  the  matter  of 
the  Valentine  scrip.  This  scrip  was  placed 
with  respondents  ns  additional  security.  Ap- 
pellant was  obliged  to  put  It  up  as  such  col- 
lateral In  order  to  prevent  the  foreclosure 
of  the  mortgage  upon  his  real  estate.  He  at 
'length  placed  the  last  that  he  had  of  this 
scrip.  According  to  the  evidciKe,  with  the 
last  scrip  'le  had  furnished  the  respondents 
with  all  the  property  he  hnd  In  the  world  as 
security  for  this  Indebtedness  j  and  he  con- 
tends that  the  last  deposit  made  was  upon 
the  understanding  and  agreement  that  the 
mortgage  should  not  be  foreclospd  within  a 
year  from  that  tlm&  Respondents  claim 
that  there  was  no  such  ttsreemeut  and  uu- 


derstandlns.    We  think   the  condition   and 
surrounding  of  the  parties  lend  strong  cor- 
roboration to  the  contention  of  the  appellant 
In  this  partlcalar.    But  respondent  company 
begins    this    suit    about    five    months    after 
this  last  deposit  of  scrip  was  made.  Instead 
of  waiting  twelve  months.    After  the  decree 
of  foreclosure  had  been  entered,  the  bill  of 
sale  from  appellant  and   the  agreement  to 
resell    by    Longstreth    were    executed.    The 
oral  testimony  as  to  the  purchase  and  con- 
sideration of  this  transaction  Is  flatly  con- 
tradictory;   appellant    giving    his     version, 
and  Longstreth  giving  that  of  himself  ami 
the  company.    Their  oral  negotiations  hav- 
ing terminated  in  the  written  bill  of  sale  and 
written  agreement  for  resale.  It  follows  that 
these   documents   must   constitute    the   best 
evidence  of  the  Intention  of  the  parties.    By 
an  examination  of  said  written  agreement  to 
resell,  we  find  that  it  opens  with  the  re- 
cital "for  value  received,  I  hereby  agree  to 
transfer    •    •    •     on    payment    of    $1.00; 
provided  lots  one  (and  the  other  mortgaged 
real  estate)  have  been  previously  redeemed 
of  the  Hen  of  the  mortgage  wiilch  we  are 
foreclosing."    An  examination  of  the  sixth 
finding  of    fact   made   by   the  trial   court 
shows  that  the  court  found  that  appellant 
made  the  bill  of  sale  of  the  Valentine  scrip 
"and   In  consideration  thereof  said   Henry 
Longstreth,    by    an    Instrument   In   writing 
bearing  same  date,  agreed  to  retransfer  all 
of  said  certificate  of  Valentine  scrip  to  said 
Jacob  C.   Mann,  provided  the  real  property 
described  In  said  mortgage  had  been  previ- 
ously redeemed  from  the  lien  of  said  mort- 
gage" ;   but  also  found  that  no  agreement  of 
extension  of  the  time  for  redeeming  the  real 
estate  was  made.    Looking  at  these  written 
Instruments    and   the    finding    of   the    trial 
court,  which  respondents  are  not  in  a  posi- 
tion to  question,  we  are  unable  to  see  any 
valid  or  valuable  consideration  for  the  bill 
of  sale  of  this  scrip  made  by  appellant  to 
Longstreth.    The  latter  merely  agreed  to  re- 
sell the  scrip  upon  the  doing  by  appellant 
of  a  certain  act  which  would  have  entitled 
him  to  a  return  of  this  scrip  regardless  of 
any  agreement.    The  value  of  this  scrip   Is 
and  was  uncertain.    It  was  shown  to  have 
cost  appellant  something  over  $100  per  acre, 
and  was  at  one  time  probably  of  the  value 
of  $150  per  acre.    At  the  time  of  the  trial 
It  was  probably  worth  at  least  $20  an  acre, 
and  perhaps  much  more.    Appellant  claims 
that  at  the  time  of  the  first  deposit  made. 
It  was  accepted  by  the  respondent  upon  the 
basis   of  $100   per   acre.    Appellant  claims 
that  this  scrip  was  worth  $75,000  at  the  time 
of  these  deposits,  while  respondents  claim 
that    It    was    not    worth    more   than    from 
$12,000  to  $15,000.    In  view  of  the  situation 
of  these  parties,  having  In  mind  the  advant- 
age which   respondents  had  over  appellant, 
I  am  not  disposed  to  draw  the  lines  closely 
against    him.    As    the    trust    company,    re- 
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spondent,  Insists  upon  ft  strict  compliance 
with  its  legal  rights  in  the  premises,  it  can- 
not complain  if  appellmt  is  given  the  benefit 
of  the  same  measure  of  construction.  If  the 
consideration  for  the  bill  of  sale  of  this  scrip 
and  of  the  contract  for  resale  was  as  con- 
tended for  by  respondents,  it  should  have 
been  expressd  in  those  instruments.  Instead 
of  that,  we  find  something  entirely  different. 
These  two  instruments  constitute  one  trans- 
action, and  the  purpose  and  intention  of 
the  parties  thereto  must  be  gathered  from 
the  written  language  employed  in  the  light 
of  surrounding  undisputed  circumstances. 
Courts,  and  especially  courts  of  equity, 
should  not  apply  a  rigid  rule  of  construc- 
tion in  favor  of  one  party  and  against  the 
other  under  like  conditions.  Neither  should 
the  rigor  of  the  law  be  visited  with 
severity  upon  the  helpless  debtor  and  pal- 
liated in  favor  of  the  creditor  In  a  case 
where,  at  best,  the  debtor  Buffers  great  hard- 
ship, while  the  creditor  reaps  a  rich  and 
abundant  harvest  In  addition  to  the  recovery 
of  its  loan.  Interest,  and  costs. 

Viewing  a»e  transaction  regarding  this  bill 
of  sole  and  contract  for  resale  with  the 
critical  eye  of  the  law  or  by  the  comprehen- 
sive vision  of  equity,  I  cannot  find  Justi- 
fication for  the  retention  of  this  scrip  by 
respondents.  I  think  substantial  Justice 
would  be  done  as  between  these  parties  If 
appellant  receive  the  Valentine  scrip  which 
he  deposited. 

DUNBAR,  J.  I  concur  In  what  is  said 
by  Judge  BOOT. 


HIIXMAN  V.  HIIiLMAN  et  al. 

(Supreme  Court  of  Washington.    April  28, 

liKW.) 

Attobnet  and  Client  —  Compensation  of 
ATTORNEY— Right  of  Attobneys  to  Inteb- 

VENE 

rn'der  Ballinger's  Ann.  Codes  &  St.  S  5722, 

groviding  that  the  court  in  an  action  for  divorce 
rought  by  the  wife  may  require  the  huRband 
to  pay  all  reasonable  expenses  of  the  wife  in  tlie 
prosecution  or  defense  of  the  action  when  such 
divorce  is  granted  or  refused  and  give  judgment 
therefor,  and  section  51«5,  providing  that  com- 
pensation of  attorneys  sliaii  be  left  to  the  agree- 
ment of  the  parties,  attorneys  for  the  wife  in 
a  suit  for  divorce,  whicli  has  been  compromised 
and  dismissed,  cannot  intervene  for  the  pur- 
pose of  obtaining  judgment  against  both  hus- 
band and  wife  for  their  fees. 

Api>eal  from  Superior  Court,  King  County ;  , 
Arthur  E.  Griffin,  Judge. 

Action  by  Bessie  Olive  llillman  against 
Clarence  I).  Xiillman  and  another.  The  suit 
was  voluntarily  dismissed  by  plaintiff,  and 
S.  H.  Steele  and  another,  as  attorneys  for 
plaintiff,  intervened  and  were  awarded  Judg- 
ment against  both  plaintiff  and  defendant 
for  their  fees,  from  which  Judgment  iKith 
plaintiff  and  defendants  in  the  original  pro- 
ceeding appeal.  Reversed,  with  instructions 
to  dismiss  the  action. 


Fred'k  R.  Burch,  for  appellants.  Blaine, 
Tucker  &  Hyland  and  Wm.  Uickmau  Moore, 
for  respondents. 

FULLEBTON.  J.  The  appellants  Bessie 
Olive  Hillmau  and  Clarence  D.  Illllman  are 
husband  and  wife,  and  the  appellant  Homer 
L.  Hlllman  Is  the  brother  and  business  part- 
ner of  Clarence  D.  llillman.  The  respond- 
ents, Steele  &  Brown,  are  attorneys  at  law. 
On  March  21, 1904,  the  appellant  Bessie  Olive 
Hillman  began  an  action  for  divorce  and  for 
a  partition  of  the  community  property 
against  her  husband,  Joining  her  husband's 
brother  as  a  party  defendant  because  of  the 
business  relations  existing  between  him  and 
her  husband.  The  respondents,  Steele  & 
Brown,  appeared  as  attorneys  for  Mrs.  Hill- 
man.  A  preliminary  restraining  order  was 
applied  for  and  issued,  and  an  application 
made  for  temporary  alimony  and  suit  money, 
including  attorney's  fees.  Pending  this  lat- 
ter application  the  Hillmaus  condoned  their 
differences,  and  a  stipulation  was  entered 
into  for  a  dismissal  of  the  action.  This  stip- 
ulation was  signed  by  Mrs.  Hillmau,  but  not 
by  her  attorneys,  and,  when  presented  to  the 
court,  was  opposed  by  them  on  the  ground 
that  they  had  an  Interest  In  the  action  to 
the  extent  of  their  attorney's  fees,  and  that 
the  parties  were  without  power  to  dismiss 
the  action  without  their  consent.  The  court 
took  this  view  of  the  case,  allowed  the  at- 
torneys to  file  a  petition  in  intervention  for 
their  fees  and  the  costs  they  had  advanced, 
and  ordered  a  hearing  thereon,  at  the  con- 
clusion of  which  it  entered  a  Judjsment 
against  the  appellants  Bessie  Olive  and  Clar- 
ence D.  Hlllman  in  favor  of  the  attorneys 
for  $1,000  as  attorney's  fees  and  $9  they  had 
advanced  as  costs,  together  with  the  costs 
of  the  proceedings. 

The  warrant  for  this  Judgment  Is  thought 
to  be  found  In  section  5722  of  the  Code 
(Ballinger's  Ann.  Codes  &  St.)  which  pro- 
vides that  the  court  in  an  action  for  divorce 
brought  by  the  wife  may  "require  the  hus- 
band to  pay  all  reasonable  expenses  of  the 
wife  In  the  prosecution  or  defense  of  the 
action,  when  such  divorce  Is  granted  or  re- 
fused, ond  give  Judgment  therefor."  But 
this  section  contemplates  a  Judgment  in  fa- 
vor of  the  wife,  one  running  in  her  name,  and 
Is  not  authority  for  the  intervention  in  the 
suit  by  the  wife's  attorneys  and  the  entry 
of  a  Judgment  against  tiie  husband  and  wife 
in  their  favor.  The  measure  and  mode  of 
compensation  of  attorneys  and  counselors 
are,  under  our  statute,  a  matter  for  private 
agreement  between  client  and  attorney  (Bal- 
linger's Ann.  Codes  &  St.  §  51Co).  and  contro- 
versies between  them  over  such  fees  have 
no  place  in  actions  where  the  relation  of  at- 
torney and  client  exists.  Claims  for  attor- 
ney's fees  where  adjusted  by  actions  must 
be  In  actions  brought  for  their  adjustment,  as 
claims  of  all  other  kinds  are  adjusted.  True, 
the  Code  In  all  cases  makes  an  allowance  for 
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attorney's  fees  called'  "costs,"  and  In  cer- 
tain classes  of  cases  makes  allowances  for 
attorney's  fees  as  such.  But  these  do  not 
belong  to  the  attorney  by  mere  operation  of 
law,  nor  is  be  entitled  to  judgment  for  tbem. 
They  are  awarded  to  the  prevailing  party, 
and  judgment  for  them  is  entered  in  the 
name  of  such  party.  There  are  cases  which 
maintain  the  do<-trIne  contended  for  by  the 
respondents,  but  we  think  they  are  not  found- 
ed in  better  reason.  It  is  the  iwlicy  of  the 
law  to  encourage  hii-sband  and  wife  to  com- 
promise and  settle  between  themseires  their 
domestic  troubles,  and  to  discourage  actions 
for  divorce.  Actions  for  divorce,  therefore, 
which  both  parties  desire  dismis-sed,  should 
not  be  kept  alive  merely  to  settle  the  clnlms 
of  counsel  for  attorney's  fees.  Cases  support- 
ing the  conclusion  we  have  reached  are  the 
following:  Reynolds  v.  Reynolds,  (>7  Cal. 
170.  7  Pac.  480 :  Sims  v.  Davis.  48  Xeb.  720. 
07  X.  W.  7<U5 ;  Stover  v.  Stover.  7  Idaho,  185, 
CI  Pac.  462:  Thompson  v.  Thompson,  40 
Tenn.  527;  McCulloch  v.  Muiphy.  45  III.  230. 
The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
dismiss  the  action. 

MOTTNT.  0.  .!..  and  II.XDLEY.  DUNBAR, 
RUDKIX,  and  CROW,  JJ.,  concur. 


KIRBY   V.    WIIEIOLKR  OS(}OOD    CO. 

(Supreme  Court  of  Waxbington.    April  28, 
190<!.t 

1.  Master  and  Servakt — IxjfiiiEs  to  Serv- 
ant— Assumption  of  Risk — Minor. 

In  an  action  for  injuries  to  a  minor.  16 
years  of  age.  emj>loye<l  in  a  sawmill,  whether 
he  assumed  the  rixk  of  injuries  from  being  cut 
by  a  saw.  tlip  dnuKer  of  which  was  open  and 
apparpnt.  was  a  question  for  the  jury. 

[Ed.  NotP. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  aud  Servant,  i  1081.1 

2.  Damages — Mf.\si-re — I^rsonai.    Is-m-rifs. 

In  an  action  for  personHl  injurips,  where 
the  plaintiff  lost  the  eruh  of  the  first  three 
fingprs  of  his  right  hand,  and  his  thumb  was 
split,  and  the  joints  Ipft  stiff,  leaving  him  the 
full  usp  of  thp  little  fiiigpr  only,  a  vprdict  for 
$5,000  damngps  is  excessive,  and  will  be  i*c- 
ducpd  to  ?3,500. 

[Ed.  Xcte. — For  casps  in  point,  see  vol.  15, 
Cent.  Dig.  Damagos.  $$  :i7'J,  :itH,  3!»0,  .*«»:{.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty :  O.  V.  Linn.  .Turtge, 

Action  by  Williani  Klrby.  an  Infant,  l)y 
his  guardian  ad  litem.  Thomas  .\rmstrong. 
against  the  Wheeler-Osgood  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Afflrnied  on  condition. 

Chas.  Bedford  and  G.  M.  Emory,  for  ap- 
pellant. Walter  Christian  aud  P.  C.  Sul- 
livan, for  respondent 

FULLERTOX,  .T.  Tills  is  an  appeal  fron.  ' 
a  judgment  entere<l  in  favor  of  the  respond*  i 
ent.  and  against  the  appellant  for  personal  i 
Injuries.    The  record  di.scioses  that  the  ap- 


pellant was  operating  a  sash  and  door  fac- 
tory, and  that  the  respondent  was  one  of  its 
employ^.  At  the  time  of  receiving  the  in- 
jury the  respondent  was  a  minor,  having 
just  entered  upon  his  sixteenth  year.  He 
had  then  worked  for  the  appellant  something 
over  three  weeks,  doing  various  dntles,  such 
as  cleaning  up  and  shoveling  sawdnst,  l)ear- 
ing  away  lumber  from  the  planer  and  other 
machines;  one  of  such  machines  being  the 
resaw,  a  machine  used  to  rip  Inch  lumber  to 
lumber  of  smaller  dimensions.  He  was  put 
at  work  at  tlie  resaw  at  almnt  the  beginning 
of  the  third  week  of  his  employment  and 
worked  there  as  be  says  for  a  week  or  so. 
when  he  was  directed  to  do  other  work.  Af- 
ter a  few  days,  be  was  again  told  to  go  to 
work  at  the  resaw.  He  commenced  at  7 
o'clock  in  the  morning  and  had  worked  tmtti 
about  10  o'clock  when  he  brought  bis  hand 
in  contact  with  the  saw  and  received  the 
injuries  for  which  he  sues.  When  the  ap- 
pellant was  first  employed  at  the  resaw  the 
lumlier  being  ripped  was  of  considerable 
length,  most  of  it  being  from  12  to  24  feet. 
Luml)er  of  that  length  after  passing  through 
the  machine  would  fall  on  rollers  where  It 
would  remain  until  taken  away,  giving  the 
off-bearer  no  trouble  to  keep  up  with  the 
machine.  When  he  went  back  the  second 
time,  however,  the  pieces  being  put  through 
wci*e  only  about  four  feet  in  length.  These, 
the  respondent  says,  proved  to  be  more  diffi- 
cult to  handle  than  the  longer  pieces,  as  they 
would  fall  tietweeu  the  rolUrs  and  pile  up 
during  tiie  time  he  was  changing  the  loaded 
truck  for  an  empty  one.  lie  further  says 
that  he  found  that  he  could  work  more  rap- 
idly from  the  side  of  tlie  machine  than  from 
the  end.  aud  chaugr-d  his  position  to  the  side, 
and  tliat  after  he  had  worked  there  some  20 
minutes,  or  long  enough  at  least  to  load  one 
truck,  and  i)art  of  another,  his  band  came 
into  contact  with  tlie  saw.  He  was  not  able 
to  give  any  ver.v  clear  description  as  to  the 
manner  in  whU-h  he  was  hurt;  saying  that 
he  did  not  know  any  more  than  that  he  "was 
reaching  right  near  the  saw  and  taking  the 
stuff  out  and  piling  it  on  the  truck"  when  the 
accident  happened.  The  appellant's  foreman 
testified  that  his  hand  must  have  come  in 
contact  with  the  top  of  the  saw  as  the  Iward 
that  was  then  in  the  saw  was  bloody,  and 
showed  the  indentations  of  his  finger  where 
the  saw  had  pressed  them  n!;ainst  the  board 
at  the  time  they  were  cnt  off. 

The  respondent  bases  his  right  to  recover 
on  tlie  contention  that  tlie  anpellant  exposed 
him  to  a  danger  which  he  did  not  understand 
or  appreciate,  and  with  reajwct  to  which  he 
was  not  suitably  warned  and  Insti'uctetl. 
The  evidence  on  the  question  of  warning  and 
instruction  was  conflicting.  The  respondent 
testified  that  he  was  not  instructed  at  all 
how  best  to  perform  his  duties  or  warned  as 
to  the  dangers  of  particular  methods;  testi- 
fying in  this  connection  that  he  took  his 
place  behind  the  machine  in  the  first  instance 
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because  he  had  seen  others  stand  there,  and 
that  he  changed  afterwards  because  he 
thought  he  could  best  perform  his  duties 
from  the  position  last  taken.  The  appel- 
lant's testimony  was  to  the  effect  that  he 
had  been  fully  -warned  and  instructed  as  to 
all  matters  essential  to  bis  safety.  But  since 
the  jnry  found  for  the  respondent  we  must 
assume  that  his  version  of  the  matter  is  the 
correct  one.  The  appellant,  however,  ar- 
gues, and  this  is  Its  main  contention,  that 
the  dangers  to  which  the  respondent  was  sub- 
jected were  so  open  and  apparent  that  he 
must  be  held  to  have  understood  and  appre- 
ciated them,  and  assumed  the  risk  of  injury 
therefrom  even  though  he  was  not  specially 
warned  concerning  them.  Had  the  respond- 
ent been  a  man  of  mature  years  and  possess- 
ed of  ordinary  Intelligence  and  discretion, 
we  would  have  no  hesitancy  in  saying  that 
the  rule  Invoked  should  he  applied  to  his  case 
and  a  recovery  denied  him.  But,  as  we 
have  often  said,  the  same  rule  cannot  be  ap- 
plied to  the  young  that  is  applied  to  adults. 
The  well-known  characteristics  of  those  of 
Immature  years,  however  intelligent  they 
may  be,  to  act  quickly  and  rashly  upon  im- 
pulse, makes  It  hazardous  to  their  lives  and 
limbs  to  employ  them  around  exposed  and 
dangerous  machinery  under  any  circum- 
stances, but  extremely  so  when  they  have  not 
been  Instructed  as  to  the  safe  manner  of 
performing  their  duties,-  and  warned  against 
the  dangers  of  adopting  other  and  unsafe 
ways.  Therefore  with  respect  to  the  chil- 
dren who  are  not  likely  by  reason  of  their 
immature  years  and  lack  of  experience  to 
fully  understand  and  appreciate  the  dangers 
to  which  they  are  exposed  it  Is  made  the  duty 
of  the  employer,  contrary  to  the  rule  with 
respect  to  adults,  to  warn  them  even  against 
open  and  apparent  dangers.  But  while  the 
rules  themselves  are  well  understood  diffl- 
culties  arise  In  their  application.  There  Is  a 
time  when  a  child  is  so  young  that  the  court 
can  say  as  a  matter  of  law  that  to  employ 
him  around  dangerous  machinery  without 
fully  instructing  him  as  to  the  open  and  ap- 
parent dangers  would  be  the  grossest  kind 
of  negligence.  So  there  comes  a  time  in  this 
same  child's  life  when  the  court  can  say  as 
a  matter  of  law  that  a  failure  to  warn  him 
of  the  oi)en  and  apparent  dangers  is  not  neg- 
ligence. Between  these  two  extremes,  how- 
ever, there  is,  and  from  the  nature  of  things 
there  must  be,  a  debatable  ground,  a  time 
when  the  inferences  to  be  drawn  from  the 
fact  are  disputable,  when  the  court  cannot 
say  as  a  matter  of  law  that  the  omission  to 
warn  Is  or  Is  not  negligence.  In  such  cases 
It  Is  the  province  of  the  Jury  to  draw  the 
Inference,  and  either  party  has  the  right  to 
have  the  question  submitted  to  them. 

Applying  these  principles  to  the  case  at 
twr  we  are  of  the  opinion  that  the  court  did 
not  err  In  submitting  the  facts  to  the  Jury. 
As  we  say,  the  respondent  had  Just  entered 
upon  his  sixteenth  year,  and  the  experience 


he  gathered  In  the  few  weeks  he  was  In  the 
appellant's  employ  was  the  only  experience 
he  had  had  with  machinery.  Although  he 
had  worked  at  this  particular  machine  before 
his  injury,  bis  experience  did  not  aid  him  on 
his  return  for  the  reason  that  the  conditions 
were  entirely  different.  When  first  at  the 
machine  long  pieces  were  being  ripped,  and 
he  had  abundant  time  to  take  care  of  them, 
for  they  would  fall  naturally  upon  the  roll- 
ers. On  hia  return  the  pieces  being  ripped 
were  short  Some  of  these  would  fall  be- 
tween the  rollers  and  block  the  way  of  oth- 
ers, causing  the  pieces  to  pile  up  and  fall 
back  towards  the  machine.  The  pieces  on 
top  and  the  ones  he  must  reach  first  would 
be  next  to  the  machine,  and  naturally  he  took 
that  position  where  he  could  work  the  more 
rapidly.  Whether  or  not  in  doing  so  he  as- 
sumed the  risk  of  injury  we  think  under  all 
the  circumstances  was  a  question  for  the 
Jury. 

It  Is  assigned  that  the  court  erred  in  giv- 
ing certain  instructions,  and  in  refusing  to 
give  certain  others.  These  we  have  exam- 
ined, but  find  no  error  in  the  rulings  made. 
The  respondent  lost  the  ends  of  the  first 
three  fingers  of  his  right  hand,  and  his 
thumb  was  split  and  the  Joints  left  stiff,  leav- 
ing him  the  full  use  of  the  little  finger  only. 
The  verdict  was  for  $5,000,  and  the  appel- 
lant complains  that  it  Is  excessive.  Damages 
of  this  character  are  the  most  dlflSicult  of  all 
damages  to  measure  in  money,  and  are  pe- 
culiarly within  the  province  of  the  Jury.  For 
this  reason  courts  allow  many  of  such  ver- 
dicts to  stand  notwithstanding  they  may 
feel  as  Individuals  that  the  sum  allowed  is 
greater  than  they  would  have  consented  to 
bad  the  question  been  submitted  to  them 
primarily.  In  this  Instance,  however,  we 
feel  that  the  verdict  Is  larger  than  can  be 
Justified  even  taking  the  most  liberal  view 
of  the  evidence,  and  have  concluded  that  it 
ought  not  to  be  permitted  to  stand  for  a 
greater  sum  than  $3,500. 

The  cause  will  be  remanded  to  the  superior 
court,  with  Instructions  to  allow  the  respond- 
ent 30  days  after  notice  to  him  that  the  re- 
mittitur has  reached  that  court  Ih  which  to 
remit  from  the  Judgment  $1,500.  If  the 
remission  bo  made  the  Judgment  will  stand 
affirmed,  but  if  not  made  a  new  trial  will 
be  granted. 

HADLEY,  DUNBAR,  and  CROW,  JJ.,  con- 
cur. 


STATE  V.  HILLMAN  et  al. 

(Supreme  Court  of  Washington.    April  28, 
190G.) 

1.  CoNSPiRACT — IrroicTMENT — Sufficiency. 

An  indictment  for  conspiracy  to  defraud, 
which,  after  formally  accusing  defendants  of 
that  crime,  alleged  that  on  a  certain  date  tbey. 
with  intention  to  cheat  and  defraud  a  named 
person  of  bis  money  and  property,  did  tlien  and 
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Ilu>i-p  unlawfully,  willfullj",  and  fraudulently 
combinp,  (•onsi)ire.  and  asroe  toppthcr  to  pet 
and  o'.)tnin  falwly,  fraudulently,  and  by  means 
<>i  laisc  prptt'iises  a  certain  sum  of  money,  the 
l>riii)i'rty  of  ll'.e  pei-son  n:iine<i.  with  intent  to 
il'Mt  liiui  of  the  same,  was  sufficient. 

[Kd.  Xote.- — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Conspiracy,  §§  70,  IMJ.J 

2.  Crisiixai,   Law — Chat^oe   of   Vexue — Lo- 
cal l'RE.IfI)ICE. 

Where,  in  a  prosecution  for  conspiracy  to 
defraud,  it  was  uneontroverted  that  sensational 
articles  prejudicial  to  defendants  and  ciilcu- 
lated  to  inflame  the  public  mind  were  Tirinted  in 
iiewspa]»rs  of  general  circulation  in  the  county 
in  which  the  oft'ense  vraa  committed,  and  that  a 
numlier  of  people  had  associated  themselves 
together  for  the  purpose  of  creating  sentiment 
acainst  defendants,  a  change  of  venue  because 
of  local  prejudice  should  have  been  granted. 

(Kd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  243.] 

Apponl  fro7n  Superior  Court,  King  County; 
Arthur  E.  Grlflin,  Judge. 

Cliironce  I).  Hillman  and  another  were 
convicted  of  conspiracy  to  defraud,  and 
appeal.  Reversed  and  remanded,  with  In- 
Ktruct!on.s  to  enter  an  order  for  a  change  of 
venue. 

G.  M.  Emory  and  Graves.  Palmer,  Brown 
&  .Muri>hy,  for  ap|)ellant8.  Kenneth  Mackin- 
tosh  and  John   F.   Miller,   for   respondent. 

PER  CURIAM.  Appellants  were  In- 
formed against  upon  the  charge  of  the 
crime  of  conspiracy  to  defraud.  They  were 
convicted,  and  a  Judgment  and  sentence 
entered  against  them,  from  which  this  appeal 
was  taken. 

It  appears  that  appellant  Ilillnian  was  en- 
gaged In  platting  land  Into  small  tracts.  In 
the  vicinity  of  the  city  of  Seattle  and  par- 
ticularly at  one  place  t....>!ignated  as  tlie 
'•Garden  of  Edeu."  It  was  claimed  by  the 
state  that,  in  order  to  make  sales  of  his  prop- 
erty, he,  by  means  of  newspaper  advertise- 
ments and  other  representations,  misled,  de- 
frauded, and  cheated  various  people,  and 
jiarticularly  the  complaining  witness  herein, 
one  J.  H.  Caun.  The  appellants  intend 
that  the  Information  does  not  state  facts 
suOiclent  to  constitute  a  crime.  This 
Instrument,  after  formally  accusing  the 
appellants,  and  each  of  them,  of  the  crime 
of  conspiracy  to  defraud,  states  that  the 
offense  was  committed  as  follows:  "They, 
the  said  C.  D.  Hillman  and  Lawrence  S. 
Forrest,  in  King  county,  Wa.sliington, 
on  the  12th  day  of  October,  1!K)4,  then  and 
there  wickedly  and  InJuriou.sly  devising, 
designing  and  Intending  to  cheat,  wrong 
and  defraud  one  J.  H.  Cann  of  his 
mone.v  and  property,  did  then  and  there,  and 
theretofore  unlawfully,  wilfully  and  fraudu- 
lently combine,  conspire,  confederate  and 
agree  together  with  a  unity  of  mind  and  com- 
mon purpose  and  aim  to  get  and  obtain, 
kRowIngly,  designedly,  falsely,  fraudulently 
and  unlawfully  by  means  of  false  pretenses, 
subtle  means,  fraud,  cheat,  subterfuge  and 
devise,  the  sum  of  one  hundred  and  fifty 


dollars  of  the  value  of  one  hundred  and  fifty 
dollars  In  lawful  money,  the  money  and  prop- 
erty of  the  said  J.  H.  Cann,  with  iuteut  theu 
and  there  to  cheat,  wrong  and  defraud  the 
Fuid  J.  H.  Cann  of  his  said  money.  •  •  •  " 
This  is  followed  by  a  long  and  circumstan- 
tial statement  of  the  various  acts  and  things 
done  by  said  aiipellauts  in  carrying  out  the 
said  conspiracy  to  defraud,  all  of  which 
things  so  done  are  alleged  in  the  information 
to  have  been  done  pursuant  to  said  coa- 
spiracy  to  defraud.  Under  the  liberal  rule 
of  interiJretation  enjoined  by  the  Code,  we 
think  this  Information  was  sufficient. 

It  is  strenuousjy  urged  that  the  evidence 
adduced  on  the  part  of  the  state  at  the  trial 
Is  fatally  at  variance  with  the  allegations  of 
the  Information,  for  the  reason  that  the  lat- 
ter charges  the  appellants  with  having  con- 
spired to  defraud  one  J.  H.  Cann,  whereas 
the  evidence  shows  that  the  appellants  did 
not  know  said  Cann  at  the  time  they  made 
the  conspiracy,  and  does  not  show  that  he 
was  in  their  minds  as  an  intended  victim  at 
that  time,  but  merely  shows  that  their  con- 
spiracy was  to  defraud  such  persons  as 
might  be  entrapped  thereafter,  without  ref- 
erence to  any  particular  individual  or  per- 
son. Appellants  have  cited  some  autliorities 
whldi  support  their  argument,  but  we  are 
convinced  that  the  hiter  decisions  and  the 
greater  weight  of  the  authorities  are  con- 
trary to  their  contention,  and  we  do  not 
think  their  position  can  be  sustained  upon 
principle.  Where  persons  conspire  to  de- 
fraud whomsoever  may  be  entrapped  In  the 
meshes  of  their  schemes,  and  are  subse- 
(jueutly  prosecuted  at  the  instance  of  a  vic- 
tim thus  ensnared,  we  think  it  may  be  said 
in  coutem|>IatIon  of  law  that  their  conspiracy 
was  to  defraud  that  victim;  and  we  do  not 
think  that  such  cuuspirators  bo  charged 
should  be  permitted  to  escape  by  saying  that, 
when  they  plotted  to  cheat  and  defraud 
whomsoever  might  fall  a  prey  to  their  mach- 
inations, they  did  not  have  in  mind  the  parti- 
cular individual  who  was  subsequently  de- 
frauded. To  allow  this  would  be  to  sanction 
a  rule  Inconsistent  with  the  spirit  of  our 
laws  and  obnoxious  to  the  l)est  interests  and 
welfare  of  the  public.  People  v.  Arnold,  40 
Mich.  2(i8,  9  N.  W.  40C;  I'eople  v.  Gilman, 
121  Mich.  187,  80  N.  W.  4,  40  L.  R.  A.  218, 
80  Am.  St.  Rep.  40O;  Commonwealth  v.  Rog- 
ers, 181  Mass.  184,  03  N.  E.  421. 

A  motion  was  made  on  tlie  part  of  appel- 
lants for  a  change  of  venue  from  King  coun- 
ty, where  the  offense  is  allege<l  to  have  been 
committed  and  where  the  trial  subsequently 
occurred.  AUidavits  are  set  fortlt  in  supixirt 
of  said  motion,  which  allege  that  the  public 
press  of  the  city  of  Seattle,  for  a  long  time 
I)rior  to  this  prosecution,  had  contained  a 
large  number  of  articles  reUectiug  upon  the 
business  integrity  and  honesty  of  affiants; 
that  said  articles  purported  to  deal  with  al- 
leged facts  regarding  the  matters  referred 
to  in  the  iuformatioa  and  with  the  testimony 
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Ctren  m  the  JuBtlce's  court;  tbat  by  far  the 
greater  port  of  said  published  statements 
and  InslDuadons  assumed  the  guilt  of  the 
defendants;  that  said  statements  were  gross- 
ly untme  and  contained  such  perversions 
and  omissions  as  to  make  the  facts  appear 
Tery  unfavorable  to  these  defendants  and 
to  create  a  deep-seated  prejudice  against 
them  in  the  mind  of  the  public  throughout 
King  county;  that  said  newspapers  had  a 
very  large  circulation  within  said  county 
•nd  were  read  by  almost  every  family  there- 
in, and  bad  the  effect  of  creating  the  gen- 
eral belief  that  these  defendants  were  guilty 
of  the  matters  charged  against  them.  It 
was  further  alleged  that  there  was  an  organi- 
sation known  as  the  "Hlllman  Victim  As- 
sociation," composed  of  a  large  number  of 
people,  organized  for  the  purpose  of  creating 
public  sentiment  against  appellants  and 
particularly  against  appellant  HiUman, 
which  said  association,  by  means  of  public 
meetings  and  Individual  efforts,  and  by  mail- 
ing postal  cards  reflecting  upon  the  char- 
acter of  said  Hlllman,  bad  done  much  to 
arouse  prejudice  against  these  appellants; 
and  that  it  was  Impossible  by  reason  of  the 
Intense  feeling  against  these  appellants  for 
them  to  have  a  fair  trial  In  said  King  coun- 
ty. A  large  number  of  newspaper  clippings 
were  attached  to  these  affidavits.  A  large 
purt  of  these  extracts  were  of  an  Inflamma- 
tory and  sensational  character,  often  with 
flaring  headlines,  and  calculated  to  attract 
much  attention.  There  was  one  affidavit 
signed  by  something  over  30  residents  of 
King  county  wherein  the  affiants  stated  that 
they  had  read  the  unfavorable  comments  in 
the  newspapers,  and  had  heard  them  dis- 
cussed by  large  numbers  of  people;  that  said 
articles  and  discussion  dealt  with  the  In- 
nocence or  guilt  of  the  defendants,  and  that 
the  same  were  most  always  unfavorable  to 
defendants;  tbat  the  comments  caused  by 
■aid  publications  had  been  so  widely  spread 
tiiat  the  public  mind,  in  their  opinion,  wns 
prejudiced  to  such  an  extent  that  a  fair  trial 
could  not  be  had  in  tbe  county;  that  they  had 
heard  of  the  organization  formed  for  the 
purpose  of  harassing  said  Hlllman  in  tbe 
courts  and  elsewhere,  and  that  the  efforts  of 
said  association  were  reported  to  be  very  in- 
Jnrious  to  said  Hlllman.  Upon  their  voir 
dire,  nearly  all  of  the  Jurymen  stated  that 
they  bad  read  more  or  less  of  these  news- 
paper articles,  although  the  accepted  Jurors 
believed  that  they  were  not  so  affected  as 
to  prevent  them  from  acting  fairly  and  Im- 
partially as  Jurymen.  Tbe  affidavits  re- 
ferred to  were  not  controverted,  and  we 
must  accept  the  statements  therein,  so  far  as 
they  are  consistent  with  themselves,  as  the 
truth.  An  examination  of  the  newspaper 
articles  complained  of  shows  tbat  there  were 
large  numbers  of  them  that  were  very  prej- 
udicial to  tbe  defendants.  Numerous  sen- 
sational articles  are  shown,  and  there  could 
be  no  doubt  of  their  beinx  well  calculated 
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to  Inflame  the  public  mind.  These  facta  be- 
ing true,  and  it  appearing  that  these  papen 
were  widely  circulated  throughout  the  coun- 
ty, and  that  large  numbers  of  people  were 
involved  or  affected  by  HiUman's  transac- 
tions, and  the  examination  of  the  Jurors 
showing  that  nearly  all  of  them  bad  read 
more  or  less  of  these  articles,  we  cannot  es- 
cape the  conclusion  that  a  showing  was  made 
of  a  condition  of  the  public  mind  not  per- 
missive of  a  fair  trial.  The  law  contem- 
plates and  guaranties  to  every  defendant  a 
fair  and  impartial  trial  according  to  the  usu- 
al and  ordinary  forms  of  law;  and  It  is  in- 
cumbent upon  the  courts  to  see  that  this 
purjwse  and  guaranty  are  made  effectual. 
The  repeated  and  continuous  publications, 
hereinbefore  referred  to,  seconded  by  the  ef- 
forts of  the  Hlllman  Victim  Clnb,  as  set 
forth  in  the  affidavits,  were  well  calculated 
to  arouse  In  the  public  mind  that  prejudice 
and  antagonism  which  the  affidavits  alleged 
to  have  existed  against  these  appellants. 
We  do  not  think  the  defendants  in  a  crimi- 
nal case  should  be  forced  to  trial  In  such  an 
environment.  Tbe  refusal  of  the  court  to 
grant  the  motion  for  a  change  of  yenue  waa 
error. 

Several  other  errors  are  assigned,  two  or 
three  of  which  we  regard  as  serious;  but  It 
will  be  unnecessary  to  discuss  them  here, 
for  the  reason  that  the  matters  complained 
of  will  doubtless  not  arise  upon  a  new  trial. 

The  Judgment  of  the  superior  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  In- 
structions to  enter  an  order  for  a  change  of 
Tenue,  unless  said  motion  shall  be  waived 
by  appellants. 


JENNINGS  v.  JKNNINGS.* 


lOr.  m 


(Supreme  Court  of  Oregon.    May  22,  190&) 

1.  Canckllation    or   Instruments  — Biix  — 

Ame.ndment— Subsequent  Facts. 

A  bill  by  a  husband  against  his  wife  to  set 
aside  a  deed  to  her  averred  that,  prior  to  tbs 
execution  of  the  deed,  their  relations  were 
strained,  without  setting  out  the  particulars 
thereof  or  the  reasons  therefor.  It  alleged  that 
tbe  deed  was  executed  pursuant  to  defendant's 
promise  that  in  such  event  she  would  resume 
marital  relations  with  plaintiff,  which  she  bad 
no  intention  of  doing,  and  which  she  absolutelj 
refused  to  do  as  soon  as  the  deed  was  made.  Be- 
fore answer  plaintiff  filed  an  amended  bill  ic 
which  he  alleged  defendant's  relations  with  an- 
other and  her  unlawful  association  with  him, 
and  alleged  an  act  of  adultery  committed  after 
the  filing  of  the  original  bill.  Beld,  that  the 
matters  so  allexed.  bemg  germane  to  the  original 
cause  of  suit  and  admissible  under  the  original 
'  bill,  were  properly  introduced  by  amendment. 

2.  Deeds  —  Fraud  —  Failubs  o»  Considera- 
tion—Cahcei.i.ation. 

Where  a  wife,  while  estranged  from  hei 
husband  and  in  love  with  another,  induced  the 
husband  to  convey  property  to  her  on  her  rep- 
resentation that  if  he  did  so  she  would  resume 
marital  relations  with  bim,  which  she  had  no 
intention  of  doing,  and,  on  the  execution  of  the 
deed,  refused  to  keep  her  promise  and  abandoned 
her   husband,   with   the  puri>oae  of  continuing 
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her  unlawful  relations  with  h«r  paremoor,  tlie 
husband  was  entitled  to  a  decree  canceling  the 
deed. 

Appeal  from  Circuit  Court,  Multnomah 
County;    Arthur  L.  Trazer,  Judge. 

Action  by  O.  O.  Jennings  against  Helen  C. 
Jennings.  Prom  a  decree  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  Is  a  suit  to  cancel  and  set  aside  a  deed 
from  the  plaintiff  to  the  defendant  for  lot  6, 
block  16,  King's  Second  addition  to  Portland. 
The  original  complaint  was  filed  May  14, 
1903,  and  alleged  that  plalntifC  and  defendant 
were  husband  and  wife  and  bad  been  since 
February,  1894;  that  In  May,  1903,  plainOfl 
was  and  for  many  years  prior  thereto  bad 
been  a  locomotive  engineer  and  it  was  neces- 
sary for  the  proper  transactions  of  his  busi- 
ness that  he  should  live  and  reside  at  Bose- 
burg;  that  for  more  than  a  year  prior  to 
May  7th,  the  domestic  relations  between  blm 
and  the  defendant  had  been  greatly  strained  yet 
be  had  maintained  a  home  In  Portland,  where 
his  wife  resided;  that  on  the  day  named  the 
defendant,  for  the  purpose  of  cheating,  wrong- 
ing, and  defrauding  him,  promised  and  agreed 
that  If  he  would  deed  to  her  the  property  in 
question  which  he  owned  at  the  time  of  his 
marriage,  that  she  would  remove  from  Port- 
land to  Roseburg  and  there  live  with  him  as 
bis  wife;  that  she  had  no  intention  of  keep- 
ing such  promise  but  purposed  thereby  to 
wrong  and  defraud  him  out  of  the  property; 
that  relying  upon  the  good  faith  of  the  de- 
fendant, he  went  to  great  expense  in  prepar- 
ing a  home  In  Roseburg,  and  deeded  to  her  the 
property  in  dispute,  but  that  immediately 
upon  the  delivery  of  the  deed  she  absolutely 
refused  to  go  to  Roseburg  and  live  with  him 
and  now  asserts  that  she  will  never  do  so 
nor  in  any  way  keep  or  perform  her  promise 
and  agreement,  and  refuses  to  redeed  the 
property  to  the  plaintiff;  that  In  so  inducing 
the  plaintiff  to  deed  her  the  property  and  In 
80  refusing  to  go  to  Roseburg,  the  considera- 
tion for  the  deed  failed,  and  the  defendant 
has  committed  a  fraud  against  the  rights  of 
the  plaintifl*.  Service  was  had  upon  the  de- 
fendant but  no  appearance  was  made  by  her 
nor  further  proceedings  had  In  the  suit  until 
June  1],  1904,  when  plaintiff,  by  leave  of 
court,  filed  what  he  denominated  an  amended 
complaint.  In  which  it  is  alleged  that  the  do- 
mestic relations  between  plaintiff  and  de- 
fendant had  been  greatly  strained  "because  of 
certain  rumors  which  had  come  to  plaintiff 
to  the  effect  that  the  defendant,  his  wife,  had 
been  seen  In  the  company  of  one  J.  S.  Seed, 
a  man  of  a  notoriously  bad  moral  reputation, 
yet.  nevertheless,  upon  the  said  defendant  pro- 
testing and  asserting  that  her  relations  with 
said  Seed  were  only  those  which  any  honor- 
able woman  and  faithful  wife  might  maintain, 
this  plaintiff  believing  said  protestation  and 
assertions,  and  having  confidence  in  the  truth, 
chastity,  and  loyalty  of  said  defendant,  had 
maintained  and  was  maintaining  a  home  In 


the  said  city  of  Portland;  that  on  said  7tb 
day  of  May,  1903,  the  said  defendant  for  tlM> 
purpose  of  cheatijig,  wronging,  and  defraud- 
ing this  plaintur,  aitd  protesting  ber  love, 
affection,  and  devotion  for  him,  and  avowing 
her  acts  to  have  always  beoa  honorable,  and 
especially  her  relations  with  the  said  Seed  to 
have  been  ever  proper  and  above  reproach, 
promised  the  said  plaintiff  that  If  he  would 
deed  to  ber  the  above-described  property  sbe 
would  Immediately  move  to  Boseburgand  there 
keep  and  maintain  the  home  and  family  rela- 
tion with  the  plaintiff;  that  the  defendant 
when  sbe  made  said  promise  did  not  have,  nor 
did  she  ever  at  any  time  have,  any  intention 
of  keeping  the  same,  but  at  said  time,  not- 
withstanding ber  said  protestations  and 
avowals,  cherished  a  guilty  love  and  affection 
for  the  said  Seed,  and  bad  theretofore,  to- 
gether with  said  Seed,  been  caught  at  Second 
and  Ash  streets  coming  out  of  a  lodging  house 
at  a  late  hour  of  the  night  by  the  wife  of  the 
said  Seed,  and  was  at  said  time  severely 
beaten  by  the  said  wife  of  said  Seed;  Intended 
and  puriKtsed  by  ber  said  false  promises  and 
false  protestations  of  love  for  plaintiff  and  her 
false  assertions  of  honor,  to  cheat,  wrong, 
and  defraud  the  plaintiff  Into  executing  said 
deed:  that  the  plaintiff  relying  solely  upon 
the  good  faith  of  his  said  wife  In  making  said 
promise  and  agreement,  and  relying  upon  the 
truth  of  her  said  protestations  and  avowals, 
went  to  a  great  expense  in  securing  a  home  in 
the  city  of  Roseburg,  Or.,  where  the  plaintiff 
and  defendant  and  their  son  should  reside, 
and  depending  solely  and  entirely  upon  the 
truth  of  said  protestations  and  avowals  and 
upon  said  promise  to  go  to  Roseburg  and 
there  keep  a  home  for  the  plaintiff,  the  plain- 
tiff made,  executed,  and  delivered  to  the  de- 
fendant his  certain  deed  to  said  property  above 
described,  which  deed  the  said  defendant 
then  and  there  received  and  Immediately 
caused  the  same  to  be  placed  of  record  in  the 
proper  office  of  said  county.  (4)  That  im- 
mediately upon  receiving  said  deed  and  placing 
the  same  upon  record  the  defendant  absolute- 
ly refused  to  go  to  said  city  of  Boseburg  as 
she  had  so  agreed,  and  said  sbe  would  never 
go  there,  notwithstanding  that  upon  that  con- 
sideration and  no  other,  except  as  herein  stat- 
ed, said  deed  was  given,  and  thereupon  plain- 
tiff demanded  that  said  deed  be  surrendered 
and  given  up  to  plaintiff,  which  demand  was 
refused.  (5)  That  at  the  time  of  making  said 
protestations  and  avowals  the  said  defendant 
was  in  love  with  the  said  Seed,  and  was 
lewdly  associating  jyith  him,  and  has  con- 
tinued BO  to  do  in  an  open  manner,  and  par- 
ticularly on  June  8, 1904,  committed  the  crime 
of  adultery  with  said  Seed  in  the  private  lodg- 
ings of  said  Seed  in  Portland,  Or.  (6)  That 
said  defendant  in  so  inducing  said  plaintiff 
to  deed  said  property  to  her,  and  In  so  refus- 
ing to  go  to  Roseburg  with  plaintiff  as  afore- 
said and  In  so  refusing  to  deed  said  property 
back  to  plaintiff,  committed  a  gross  fraud 
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sgainst  the  rights  of  plaintiff.  (7)  That  by 
reason  of  the  premises  there  has  been  a  total 
fiaUare  of  consideration  of  said  deed  and  the 
same  fraudulently  secured  from  plaintiff; 
that  had  the  plaintiff  lioown  the  things 
done  and  purposed  by  the  said  defendant  as 
aforesaid  he  would  ne^-er  have  executed  said 
deed.  Wherefore  plaintiff  prays  for  a  decree 
of  this  court  that  the  said  defendant  shall  re- 
convey  to  this  plaintiff  said  property,  and  for 
a  decree  canceling  and  holding  for  naught 
said  deed  from  plaintiff  to  defendant,  and 
that  in  the  event  of  the  refusal  of  said  defend- 
ant to  so  redeed  said  property,  that  the  decree 
entered  herein  may  stand  as  and  for  said  deed, 
and  for  such  other  and  further  relief  as  seems 
Just  and  equitable  to  the  court,  and  for  his 
costs  and  disbursements." 

The  defendant  moved  to  strike  from  the 
amended  complaint  the  averment  that  she 
bad  committed  adultery  with  said  Seed  In 
June,  1904,  for  the  reason  that  such  act  oo- 
corred  after  the  filing  of  the  original  com- 
plaint, and  to  strike  out  other  allegations  be- 
canse  they  were  sham,  frivolous,  and  Ir- 
relevant. This  motion  was  overruled  and  the 
defendant  answered,  denying  the  material 
averments  of  the  amended  complaint  and  al- 
leging affirmatively  that  she  received  the  deed 
In  good  faith.  Intending  to  keep  and  perform 
her  promise  to  go  to  Roseburg  and  live  with 
the  plaintiff  as  his  wife,  but  that  he  refused 
to  procure  transportation  for  herself  and  son. 
The  testimony  was  token,  and  a  decree  ren- 
dered In  favor  of  plaintiff,  from  which  the  de- 
fendant appeals. 

C.  A.  Dolph  and  J.  C.  Moreland,  for  appel- 
lant   Jerry  E.  Bronaugh,  for  respondent 

BEAX,  C.  J.  (after  stating  the  facts).  It 
is  argued  that  the  court  erred  in  overrulingthe 
motion  to  strike  from  the  amended  complulut 
theavermentof  matters  happening  after  the  fll- 
Ingof  tbeorlglnal,forthe  reason  thatsnch  mat- 
ters, if  proiier  at  all,  could  have  been  presented 
only  by  snp{<Iemental  complaint  As  agencral 
rule,  facts  occurring  after  the  filing  of  the 
original  bill  should  be  presented,  when  proper 
at  all,  by  supplem«ntal  bill  and  cannot  be  In- 
troduced by  amendment  10  Cyc.  340.  But 
this  rule  seems  to  be  subject  to  the  exception 
that  If  no  an.<nrer  bos  been  filed  at  the  time 
leave  is  granted,  and  amendment  made,  it  is 
proper  to  allow  matters,  arising  after  the 
original  bill  was  filed,  to  be  added  by  way  of 
amendment:  Story,  Eq.  (0th  Ed.)  §  S8ri;  1 
Daniel.  Ch.  PI.  &  Pr.  *407.  But  whatever 
the  true  rule  may  be,  is  unimportant  in  tliis 
case.  The  amended  bill  does  not  substantial- 
ly change  the  cause  of  suit  or  introduce  any 
matter  arising  after  the  filing  of  the  original 
complaint  except  the  averment  that  defend- 
ant committed  adultery  with  Seed  in  June, 
1904,  and  this  would  have  been  competent  as 
testimony  under  the  averments  of  the  com- 
plaint for  the  pnriiose  of  throwing  light  upon 
tbe  method  and  purpose  of  defendant  in  secur- 


ing the  deed  In  question  from  th«  plaintiff, 
The  original  bill  averred  that  the  relations  of 
plaintiff  and  defendant  were  strained  at  the 
time  the  deed  was  made,  without  setting  out 
the  particulars  thereof  or  the  reasons  there- 
for. The  amended  bill,  however,  sets  out 
these  matters  more  In  detail  by  alleging  the 
relations  of  the  defendant  and  Seed  and  her 
unlawful  association  with  him  and  guilty  love 
and  affection  for  him.  These  were  matters 
germane  to  the  original  cause  of  suit  and 
were  properly  Introduced  by  amendment 

The  facts  In  tbe  case  require  but  a  brief  no- 
tice. No  useful  purpose  would  be  served  by 
embodying  them  In  an  opinion  and  thus  mak- 
ing a  public  record  of  the  details  of  the  unfor- 
tunate estrangement  and  disagreement  be- 
tween plaintiff  and  defendant  and  the  cause 
thereof  or  of  the  circumstances  under  which 
the  deed  In  question  was  made.  It  Is  sufllclent 
that  we  have  examined  the  record  and  are 
all  of  tbe  opinion  that  tbe  deed  was  obtained 
through  fraud  and  deceit  with  no  Intent  on 
the  part  of  the  defendant  to  keep  and  perform 
her  promise,  but  with  the  design  of  abandon- 
ing the  plaintiff  after  obtaining  his  property, 
and  continuing  her  unlawful  relations  with 
her  paramour,  and  that  under  such  circum- 
stances, plaintiff  Is  entitled  to  a  decree  as 
prayed  for.  DIckerson  v.  Dickerson,  24  Neb. 
030, 39  N.  W.  429. 8  Am.  St  Rep.  213:  MeMmm 
V.  Meldrum  (Colo.  Sup.)  24  Pac.  1083,  11 
Ij.  R.  a.  eH;  Evans  v.  Carrlngton,  2  De  G., 
P.  &  J.  •481;  Evans  v.  Edmonds,  70  E.  a 
L.  775. 

The  decree  is  therefore  affirmed. 


COLES  r.  MESKIMEN. 
(Supreme   Court  of  Oregon.    April   17,   1900.) 

1.  E.TECT»rR?jT^— Rtoht  of  Posbkssion. 

Plaintiff  in  ejectment  bein,^  required  t<» 
show,  not  only  title,  but  a  right  of  possession,  a 
vendor  cnnnot  maintain  tlie  action  nsainst  u. 
vendue  in  posaossion  under  an  executory  con- 
tract of  sale  and  not  in  default. 

2.  Vendor  anb   Pibciiaher  —  Defaui,t  of 
Purchaser— UioHT  of  Pcssession. 

A  purrhnser  is  not  in  default,  so  as  to 
lose  his  rifrht  of  possession  entered  into  under 
I  he  contract  of  purchase,  time  not  being  of  the 
oRsencr  of  the  contract,  because  of  mere  failure 
lo  make  the  final  payment,  till  the  vendor  ten- 
ders a  deed,  as  well  as  makes  demand  for  pav- 
n;ent.  '   ' 

Appeal  from  Circuit  Court  Baker  County ; 
Sanmcl  White,  Judge. 

Action  by  Elizabeth  S.  Coles  against  Ste- 
phen Mesklraeu.  Judgment  for  defendant 
Plaintiff  appeals.    Affirmed. 

This  is  an  action  of  ejectment  The  plain- 
tiff alleges  that  she  Is  the  owner  in  fee  and 
entitled  to  tbe  Immediate  possession  of  the 
property,  and  that  the  defendant  wrongfully 
and  unlawfully  withholds  the  same  from 
her.  The  answer  admits  the  plaintiff's  legal 
title,  denies  her  right  to  the  possession  and 
the  wrongful  withholding  by  the  defendant 
and  affirmatively  alleges  that  on  or  about 
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the  l8t  flay  of  May,  1004,  tbe  plaintiff  and 
defendant  entered  into  an  executory  contract 
for  the  sale  by  the  former  and  the  purchase 
by  the  latter  of  the  premises  In  controversy, 
together  with  a  water  right  appurtenant 
thereto,  for  the  sum  of  $100,  to  be  paid  with- 
in one  year ;  that  by  tbe  consent  of  tbe  plain- 
tiff, and  In  pursuance  of  tbe  contract,  and 
In  accordance  with  its  terms,  the  defendant 
Immediately  entered  upon  the  premises,  and 
has  ever  since  remained  In  possession  thereof, 
making  valuable  and  permanent  Improve- 
ments, of  the  reasonable  value  of  $300;  that 
on  or  about  the  let  day  of  April,  1905,  de- 
fendant tendered  to  plaintiff  tbe  full  purchase 
price  and  demanded  a  deed,  but  plaintiff  re- 
fused to  execute  or  deliver  such  deed,  and 
has  never  performed,  or  offered  to  perform, 
the  contract  on  her  part,  although  the  de- 
fendant has  been  and  now  Is  able,  ready,  and 
willing  to  pay  the  purchase  price.  The  reply 
admits  the  making  of  the  contract  as  alleged, 
except  that  It  denies  that  a  water  right  was 
to  be  conveyed  with  tb*  land,  and  alleges  that 
the  purchase  price  was  to  be  paid  not  later 
than  September  1,  1904.  and  was  not  so  paid 
or  tendered  by  the  defendant ;  that  on  April 
5,  1905.  the  plaintiff  offered  In  writing  to 
convey  the  premises  to  the  defendant  upon 
the  payment  of  the  purchnse  price,  and  de- 
manded such  payment  of  him.  but  It  was  re- 
fused. The  cause  was  tried  to  a  jury.  The 
plaintiff  gave  evidence  of  her  legal  title, 
•^alved  her  claim  for  damages,  and  rested. 
Thereupon  defendant,  to  sustain  his  defense, 
gave  evidence  tending  to  prove  the  contract 
of  purchase  as  alleged  In  his  answer,  his 
possession  of  tlie  premises  under  such  agree- 
ment, and  the  unlving  of  valuable  and  perma- 
nent Improvements  thereon  of  the  reasonable 
value  of  $300;  that  he  offered  to  pay  plain- 
tiff the  purchase  price,  but  she  refused  to 
accept  It,  because  she  had  no  water  right 
which  she  could  convey ;  that  plaintiff  never 
offered  or  tendered  defendant  a  deed  as 
agreed  upon,  but  on  April  4.  190.5.  made  him 
a  written  offer  to  deliver  a  deed,  whereiipon 
he  again  verbally  offered  to  pay  the  purchnse 
price  pursuant  to  the  terms  of  tbe  contract, 
hut  that  plaintiff  refnsed  to  accept  the  same, 
because  she  said  there  might  be  $.30  or  $40 
costs :  that  defendant  did  not  have  the  money 
with  him  at  the  time  these  offers  were  made 
and  refuse<L  but  he  could  and  would  have 
produced  It  If  plaintiff  had  accepted  such 
offers.  The  jury  found  from  the  testimony 
that  plaintiff  was  not  entitled  to  the  posses- 
sion of  the  premises,  hut  that  defendant  was 
entitled  to  the  same  by  reason  of  the  con- 
tract set  ont  in  the  answer.  The  plaintiff 
thereupon  moved  for  judgment  In  her  favor 
notwithstanding  the  verdict,  on  the  ground 
that  the  matter  set  up  in  the  answer  did  not 
constitute  a  defense.  This  motion  was  over- 
ruled, and  judgment  entered  on  the  verdict. 
from  which  she  appeals,  assigning  as  error 
d)  the  overruling  of  her  motion  for  judg- 
ment, notwithstanding  tbe  verdict,  and  (2) 


the  refusal  to  Instruct  the  jury  that  "in  or- 
der for  the  vendee  to  make  a  good  and  valid 
tender  of  the  purchase  price,  the  money  suffi- 
cient to  meet  such  purchase  price  must  be 
actually  present ;  in  other  woi-ds.  the  vendee 
must  have  had  the  money  actually  present 
with  him  at  the  time  and  place  be  claims  to 
have  made  such  tender." 

J.  B.  Messiek,  for  appellant    Wm.  Suiitt), 
for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  The 
contention  of  the  plaintiff  is  that  under  tbe 
facts  set  up  in  the  answer  tbe  defendant's 
Interest  in  the  property  in  controversy  is  a 
mere  equitable  right  and  unavailing  in  an 
action  at  law.  The  well-established  rule  in 
this  jurisdiction  is  that  an  equitable  defense 
cannot  be  pleaded  in  an  action  at  law.  unless, 
perhaps,  that  right  is  given  by  B.  &  C.  Oomp. 
§  392,  in  actions  to  recover  possession  of  real 
property— a  question  we  need  not  now  con- 
sider. An  action  of  ejectment  involves  both 
tbe  right  of  possession  and  tbe  right  of  prop- 
erty. The  plaintiff  in  such  an  action  must  re- 
cover if  at  all,  upon  the  strength  of  his  own 
title.  He  must  show  not  only  that  he  has 
a  legal  estate  In  the  property,  but  also  a 
present  right  to  tbe  possession.  B.  &  C.  Comp. 
§  326.  Any  matter,  therefore,  which  f»oes  to 
disprove  the  fact  of  wrongful  withholding  is 
a  legal  defense,  whether  it  shows  the  defend- 
ant's interest  in  the  premises  to  be  legal  or 
equitable.  Newell,  Ejectment  678:  Gofer  v. 
Schenlng,  98  Ala.  338,  13  South.  123.  Thus 
a  mortgage  In  this  state  Is  a  mere  lien  and 
does  not  convey  the  legal  title,  but  possession 
of  the  mortgaged  premises  obtained  by  the 
mortgagee  with  the  assent  of  the  mortgagor 
is  a  good  defense  to  an  action  of  ejectment 
by  the  latter,  so  long  as  the  mortgage  debt 
remains  unpaid.  Roberts  v.  Sutherlln.  4  Or. 
219;  Cooke  v.  Cooper,  18  Or.  142.  22  Pac 
945,  7  li.  R.  A.  273,  17  Am.  St  Rep.  709.  In 
the  federal  courts  the  common-law  rule  that 
the  defendant  cannot  set  up  as  a  defense  in 
an  action  matters  purely  cognizable  in  equity 
is  adhered  to,  but  facts  which  estop  the  plain- 
tiff from  claiming  possession  of  the  premises 
as  against  the  defendant  are  held  to  be  a 
good  defense  to  an  action  of  ejectment  Kirk 
V.  Hamilton.  102  U.  S.  68,  20  L.  Ed.  79 :  Kll- 
linn  V.  Ebbinghaus,  110  U.  S.  508,  4  Sup.  Ct. 
232,  28  L.  Ed.  240.  Upon  the  same  principle 
the  rule  seems  established  that  a  vendor  of 
real  estate  cannot  maintain  an  action  of  eject- 
ment against  a  vendee  in  possession  under  an 
executory  contract  of  sale  who  Is  not  in  de- 
fault Warvelle,  Ejectment.  §  146;  Prentice 
V.  Wilson,  14  111.  91 ;  Hutchinson  v.  Coouloy, 
209  111.  4;i7.  70  N.  E.  680;  AVhittler  v.  Stege. 
61  Cal.  2.SS:  Crary  v.  Goodman.  12  N.  Y. 
260.  64  Am.  Dec.  DOO ;  Bigler  v.  Baker  (Xeb.) 
58  N.  W.  1026,  24  L.  R.  A.  2.-)5.  The  answer, 
therefore,  stated  a  good  defense. 

Error  Is  also  assigned  on  the  refusal  of  the 
court  to  instruct  the  jury  that  the  alleged 
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tender  or  offer  of  performance  hj  the  defend- 
ant was  onaTaiUng,  becanse  be  did  not  have 
the  money  actually  present  at  tbe  time.  Un- 
der an  executory  contract  for  tbe  sale  of 
real  estate,  tbe  vendor  Is  tbe  bolder  of  tbe 
legal  title  as  trustee  for  the  Tendee  (Bnrkhart 
V.  Howard,  14  Or.  39,  12  Pac.  79).  and  when 
the  vendee  has  entered  Into  possession  under 
and  in  pursuance  of  the  terms  of  the  contract, 
tbe  vendor  cannot  oust  bim  so  long  as  be  Is 
not  In  default;  and  when  time  la  not  made 
of  the  essence  of  the  contract,  be  Is  not  In 
default  for  failure  to  make  the  final  pay- 
ment until  the  vendor  tenders  a  deed  and 
demands  such  payment  (Knott  v.  Stephens, 
B  Or.  235;  Snyre  v.  Mohney,  35  Or.  141,  56 
Pac.  526).  The  question  In  this  case,  there- 
fore, was  whether  the  plaintiff,  who  Is  claim- 
ing a  forfeiture  of  the  contract,  had  herself 
performed,  or  tendered  performance,  and  not 
whether  tbe  defendant  had  made  a  technical 
tender  of  the  amount  due.  The  delivery  of 
the  deed  and  the  payment  of  the  considera- 
tion were  concurrent  acts,  and  neither  party 
conld  put  tbe  other  In  default  -wltbont  an 
offer  to  perform  on  bis  part  Guthrie  T. 
Thompson.  1  Or.  3.j3. 
Tbe  Judgment  Is  therefore  affirmed. 


(48  Or.  1) 

SAVA0E3  V.  SALEil  MILLS  CO. 

(Supreme    Court    of    Oregon.    Feb.    27,    1006. 

On  Rehearing,  April  12, 1906.) 

1.  Actions  —  Misjoirdeb  of  Causes  of  Ac- 
tion. 

A  complaiot  alleging  that  defendant  operated 
a  floaring  mill  having  connected  therewith  a 
storage  housie  for  wheat ;  that  it  was  tbe  castom 
of  defendant  to  receive  wheat  from  farmers,  to 
issue  receipts  therefor,  to  mix  wheat  received, 
and  to  sell  tbe  same  or  to  grind  it  into  flour 
at  its  own  pleasure;  that  in  delivering  wheat 
and  in  issuing  the  receipt  the  parties  contracted 
with  reference  to  such  custom ;  that  plaintiff 
accordingly  delivered  to  defendant  a  certain 
amount  of  wheat ;  that  defendant  sold  and  dis- 
posed of  the  same  and  applied  tbe  proceeds  to 
Its  own  use :  that  plaintiff  demanded  the  wheat 
or  tbe  payment  of  the  value  thereof  and  that 
defendant  refused  to  give  either — stated  a  single 
cause  of  action  for  breach  of  contract,  and  was 
not  subject  to  the  objection  of  joining  a  cause 
of  action  for  breach  of  contract  with  a  cause 
of  action  for  conversion. 

2.  Evidence— Pabol    Evidence— Ambiouotjs 

litSTRCUENTS. 

Where  a  receipt  is  issued  by  a  warehouse- 
man and  accepted  by  the  owner  of  ^oods  stored 
as  containing  tbe  terms  ond  conditions  upon 
which  the  commodity  is  delivered  and  received, 
it  becomes  a  contract  between  the  parties,  and 
cannot  be  contradicted  or  varied  by  parol  testi- 
mony, but  where  it  is  silent  as  to  the  terms  of 
the  contract,  or  when  its  language  is  ambiguous 
or  nncertain,  its  terms  or  its  meaning  may  be 
shown  by  parol,  and  it  may  be  interpreted  in 
tbe  light  of  surrounding  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  SS  1838,  2071.] 

8.    COSTOMS  AND  USAQES  —  BNTBT  INTO  CON- 
TKACT. 

In  the  absence  of  an  agreement  to  the  con- 
trary, the  usage  or  custom  of  a  particular  busi- 
oeas  will  enter  into  and  form  a  part  of  a  con- 
tract made  by  a  person  engaged  in  chat  business 


and  other  persons  (Sealing  with  him  with  know!- 
edge  of  that  custom,  but  proof  of  custom  or 
usage  Is  never  admissible  to  give  an  interpreta- 
tion to  a  contract  inconsistent  with  its  language. 

4.  AppKAii— Ebview  of  Facts  —  Conclusivb* 

NE88  OF  FiNDINOB. 

Findings  of  the  court  have  the  force  and 
effect  of  a  verdict,  and  cannot  be  disturbed  if 
supported  by  any  evidence. 

5.  Sales  —  Bailment  ob  Sale  —  Deposits  of 

GBAIIf. 

Where  one  delivers  grain  to  another  under 
an  agreement  that  the  identical  grain  or  grain 
of  a  similar  kind  and  quality  shall  be  returned 
from  the  common  mass  into  which  it  Is  placed, 
there  is  a  bailment  of  the  grain  and  not  a  sale, 
and  the  right  of  property  and  the  riak  of  losa 
remain  in  the  bailor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  {{  7-11.] 

6k  Same. 

Where  wheat  was  delivered  by  plaintiff  to 
defendant  to  be  mixed  with  defendant's  coo- 
snmable  stock  of  wheat,  and  defendant  was 
given  tbe  right  to  make  such  use  of  the  wheat 
as  he  saw  fit  and  either  to  sell  tbe  same  or 
manufacture  it  into  flour,  being  liable  to  pay  to 
plaintiff  the  market  price  of  the  wheat  either  in 
money  or  in  other  wheat  of  the  same  grade 
and  quality,  there  was  a  sale  of  tbe  wheat  to 
defendant  and  not  a  mere  bailment  thereof  al- 
though the  receipts  Issued  by  defendant  provided 
for  the  payment  of  storage  charges  and  for 
sacks,  and  exempted  defendant  from  liability 
for  damages  caused  by  the  elements. 

[Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Cent  Dig.  Sales,  U  7-11.] 

On  Rehearing. 

7.  Customs  and  Usaobb— Effect  as  to  Oor* 
tract. 

Where  wheat  was  delivered  to  and  received 
by  a  milling  company  in  pursuance  of  a  cus- 
tom known  to  both  parties  and  with  reference 
to  which  they  contracted  for  tbe  company  to 
mix  all  wheat  delivered  to  it  with  that  belong- 
ing to  It  in  one  common  mass,  first  refusal  of 
the  wheat  being  reserved  by  the  company,  and 
thereafter  at  its  own  convenience  and  pleasure 
and  without  any  written  authority  to  ship  out 
any  of  the  common  mass  or  grind  it  into  flour 
and  other  mill  products,  the  custom  entered  into 
and  became  a  part  of  tbe  contract  between  the 
parties. 

8.  Interest— Computation— Tims. 

Under  a  contract  for  tbe  sale  of  wheat  on- 
der  which  the  value  became  due  on  demand,  in- 
terest is  recoverable  from  that  time  under  B,  & 
C.  Comp.  S  450o,  providing  for  interest  on  tbe 
moneys  after  they  became  due. 

[Ed.  Note. — iFor  cases  In  point  see  vol.  29^ 
Cent.  Dig.  Interest  i  25.] 

Appeal  from  Circuit  Court;  Marlon  Coun- 
ty; George  H.  Burnett  Judge. 

Action  by  George  O.  Savage  against  Salem 
Mills  Company.  From  a  Judgment  for  plalit- 
tlff,  defendant  appeals.    Modified. 

This  Is  au  action  to  recover  for  wheat  de- 
livered to  tbe  defendant  company  by  plalatiS 
and  his  assignors.  The  complaint  contttiiis 
11  causes  of  action,  but  as  they  are  all  sub- 
stantially tbe  same,  it  will  be  necessary  to 
refer  to  the  pleadings  only  as  they  affect  tbe 
first.  It  Is  alleged  that  tbe  defendant  .'s  a 
corporation  doing  a  general  milling  business ; 
that  at  all  tbe  times  mentioned  In  the  com- 
plaint and  for  many  years  prior  thereto.  It 
bad  owned  and  operated  a  flouring  mill,  bar- 
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iDg  in  conjunction  therewith  And  connected 
thereto  by  stationary  mechanical  wheat  con- 
veyors a  storage  house,  to  hold  and  retain 
wheat  received  by  It  until  such  wheat  should 
be  sold  or  manufactured  Into  flour  or  other 
mill  products;  that  It  was  the  custom  and 
usage  of  the  defendant  to  receive  wheat 
from  the  farmers,  giving  load  checks  there- 
for, slwwlng  the  name  of  the  person  from 
whom  received,  the  date  and  number  of  bush- 
els, and  thereafter,  at  the  convenience  of  the 
parties,  to  issue  a  receipt  to  the  holders  of 
such  load  chec-ks,  a  copy  of  which  receipt  is 
set  out ;  that  it  was  the  ctistom  and  usage  of 
the  defendant,  known  and  agreed  to  by  par- 
ties delivering  wheat  to  It,  to  mix  the  wheat 
received  with  its  consumable  stock  and  to 
sell  the  same  or  grind  It  into  flour  and  sell 
the  flour  at  Its  pleasure  and  to  retain  the  pro- 
ceeds thereof;  that  the  party  delivering 
wheat,  by  paying  2%  cents  per  bushel  for 
storage  and  3%  cents  per  bushel  for  sacks 
could  demand  payment  for  the  wheat  so  de- 
livered in  merchantable  wheat  at  any  time 
l)6fore  the  Ist  day  of  July  next  following  the 
delivery,  subject,  however,  to  the  defendant's 
preferred  right  to  purchase,  but  in  case  such 
demand  should  not  be  made  prior  to  the  date 
stated,  it  should  be  optional  with  the  defend- 
ant, either  to  pay  the  market  price  of  wheat 
of  the  kind  and  quality  delivered  at  the  date 
of  the  denmnd,  or  deliver  an  equal  quantity 
of  merchantable  wheat  upon  the  payment  of 
storage  and  for  sacks ;  that  such  custom  and 
usage  were  known  and  agreed  to  by  all  par- 
ties doing  business  with  the  defendant,  and 
in  delivering  wheat  and  In  Issuing  the  receipt 
mentioned,  the  parties  contracted  with  ref- 
erence to  such  usage  and  custom,  and  such 
rec-eipt  was  based  upon  and  conti'oUed  there- 
by ;  that  on  the day  of  August,  1899, 

the  plaintiff  delivered  to  the  defendant  at  its 
mill  2,(M»2  bushels  and  12  iwunds  of  merchant- 
able wheat  and  received  from  It  the  custom- 
ary load  checks  therefor;  that  such  wheat 
was  delivered  to  and  accepte*!  by  the  defend- 
ant under  and  In  accordance  with  such  usage 
and  custom  and  not  otherwise,  and  the  same 
constituted  and  was  the  contract  in  reference 
thereto ;  that  no  part  of  the  wheat  so  de- 
livered was  ever  returned  to  the  plaintiff  or 
paid  for  in  money  or  in  kind,  except  55  bush- 
els and  12  pounds,  paid  in  mill  feed  and  flour, 
leaving  a  balance  of  2,037  bushels  due  the 
jilaintifC:  that  soon  after  receiving  the  wheat 
the  defendant  sold  and  disix)sed  of  the  same 
and  applied  the  proceeds  to  Its  own  use :  that 
on  August  17,  1901,  the  plaintiff  tendered  to 
defendant  the  requisite  amount  for  storage 
and  for  sacks  and  demanded  the  delivery  to 
him  of  2,037  bushels  of  merchantable  wheat 
or  the  payment  of  50  cents  a  bushel,  the  value 
thereof,  but  defendant  refused  to  do  either. 
The  plaintiff  therefore  demnnded  judgment 
Mgalnst  it  for  the  value  of  the  wheat  with  In- 
terest thereon  from  the  date  of  the  demand. 
A  demurrer  to  the  complaint  on  the  ground 
of  a  misjoinder  of  causes  of  action  (one  in 


contract  and  the  other  !n  tort)  being  over- 
ruled, the  defeudaut  answered,  adauittlug  the 
receipt  by  it  from  the  plaintiff  of  2.002  bushels 
and  12  pounds  of  wheat  lu  August,  18!K).  and 
that  it  issued  and  delivered  to  its  customers 
load  checks  and  final  receipts  as  set  out  in 
the  complaint,  but  denying  the  other  material 
allegations.  For  an  affirmative  defense  it 
averred  that  for  25  years  it  had  been  engaged 
in  the  business  of  receiving  grain  for  hire  in 
store,  charging  and  collecting  storage  thereon, 
and  Issuing  checks  and  receipts  therefor  as 
provided  by  statute;  that  in  such  business  it 
had  actiuired  and  operated  warehouses  and 
equipped  them  in  the  manner  usual  for  stor- 
ing and  handling  grain ;  that  on  gei)teuiber 

21,  1S99,  the  plaintiCf  had  in  store  with  It 
2,037  bushels  of  wheat  which  had  been  pre- 
viously deposited  by  hlra  and  received  by  it 
uiKin  the  terms  and  conditions  and  lu  accord- 
ance with  the  receipts  set  out  in  the  com- 
I)laint ;  that  of  the  wheat  so  stored  by  plain- 
tiff. 1,391  bushels  and  50  pounib  was  white 
wheat  No.  1,  and  UK  bushels  aud  10  pouuds 
was  white  wheat  No.  2;  that  on  Sei)teniber 

22,  1899,  the  grain  then  In  store  with  the  de- 
fendant, including  that  belonging  to  the  plain- 
tiff, was  either  consumed  or  damaged  by  fire ; 
that  at  the  time  of  such  fire  there  was  de- 
posited with  the  defendant  by  254  storers 
122,i')3-l  bushels  aud  54  pounds  of  wheat  of 
five  different  grades  and  values ;  that  of  such 
wheat  17,162  bushels  and  22  pounds  was  not 
destroyed;  the  i)laintifrs  portion  thereof 
being  23  bushels  and  16  pounds,  which  the 
defendant  has  on  hand.  The  reply  put  lu 
issue  the  material  allegations  of  the  answer. 
The  cause  was,  by  agreement  of  the  parties, 
tried  by  the  court  without  the  intervention  of 
a  jury,  and  the  findings  and  conclusions  of 
law,  omitting  those  giving  the  dates  and 
amounts  of  wheat  deposited  by  plaintiff's  as- 
signors, are  as  follows: 

"(1)  At  all  the  dates  and  times  mentioned 
in  the  pleadings  in  this  action,  the  defendant 
was  and  now  is  dul.v  incor|x»rated  by  and  or- 
ganized luider  the  laws  of  the  state  of  Oregon, 
and  Rutho'-i'-'P(i  |>v  its  charter  to  conduct  a 
general  milling  and  manufacturing  business, 
and  at  all  said  times  and  dates  was  engaged 
in  the  business  of  buying  and  selling  wiieut 
and  grinding  wheat  into  flour  aud  other  mill 
products,  and  doing  a  general  milling  busi- 
ness at  Salem.  Or.,  at  which  i>lace  was  and 
is  situated  its  prin<-ipal  oltice  and  place  of 
business. 

"(2)  At  all  the  dates  and  times  mentioned 
in  the  pleadings  in  this  action  the  defendant, 
for  the  pnri>oRe  of  carrying  on  its  business, 
owned  and  operated  a  flouring  mill  at  Salen). 
Or.,  by  means  of  which  it  ground  wheat  into 
flour  and  other  mill  products,  and  also  for  the 
purposes  of  its  business  owned  and  ojierated 
In  connection  with  its  said  flouring  will  two 
other  buildings  at  Salem,  Or.,  in  which  were 
various  bins,  suitable  for  and  ased  by  the 
defendant  for  the  puriwse  of  holding  and  con- 
taining wheat     One  of  said  buildings  was 
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Joined  and  connected  Immediately  to  the  said 
flouring  mill,  under  the  same  roof,  but  with 
a  covered  passageway  between  them,  into 
which  wagons  could  be  driven  for  the  pur- 
pose of  unloading  wheat  Into  said  mill  and 
said  building  so  Immediately  connected  with 
said  flouring  mill.  The  other  of  said  build- 
ings was  dlRtant  from  said  flouring  mill  about 
100  feet,  but  both  of  said  buildings  were  so 
connected  with  said  flouring  mill  by  proper 
appliances,  such  as  conveyors  and  the  like, 
that  wheat  could  be  and  was  readily  convey- 
ed from  the  bins  In  said  buildings  to  and  into 
the  grinding  machinery  In  said  flouring  mill, 
and  said  flouring  mill  and  two  buildings  were 
oiiernted  by  defendant  at  all  times  as  one 
plant  or  manufacturing  establishment. 

"(3)  At  all  the  dates  and  times  mentioned 
In  the  pleadings  in  this  action  It  was  the  us" 
age,  custom,  nnd  usual  course  of  business  be- 
tween the  defendant  and  all  persons  deliver- 
ing wheat  to  the  defendant  In  said  flouring 
mill  and  buildings  of  defendant  at  Salem, 
Or.,  well  known  to  and  habitually  acted  upon 
by  both  the  defendant  and  all  such  persons, 
for  the  defendant  to  issue  and  deliver  to  each 
person  delivering  wheat  to  the  defendant  at 
Salem.  Or.,  for  each  wagon  load  of  wheat 
so  delivered  a  load  check  having  the 
blanks  therein  filled  according  to  the  number 
of  load  check,  the  date  of  delivery,  the 
amount  In  bushels  and  pounds  of  wheat  de- 
livered, and  by  and  for  whom  delivered,  in 

blank  form  as  follows :     'No. .  S.  F.  M. 

Co.,    Salem,   ,    189—.    Received   from 


-busbela   Backs  returned, - 


Sacks  returned  empty, .  ,  Weigh- 
er. Not  transferable.'  Which  load  checks 
were  always  signed  by  some  duly  authorised 
agent  or  employe-  of  defendant,  for  and  on  its 
behalf,  and  If  so  desired  by  such  person  for 
the  defendant  afterward  to  issue  to  such  per- 
son, in  lieu  of  such  load  checks,  a  receipt  hav- 
ing the  blanks  filled  therein,  according  to  the 
date  and  number  of  issue,  for  whose  account 
and  order,  the  nimiber  of  cents  per  bushel 
for  sacks,  and  the  amount  of  wheat  delivered, 
in  bushels  and  pounds,  in  blank  form  as  fol- 
lows:    'No.    .    Salem    Flouring   Mills 

Co..  Salem,  Oregon, ,  180 — .    Keeelved 

in  store  for  accoimt  of , bnshels 

of  merchantable  wheat  in  bulk,  subject  to 
order  (damage  by  the  elements  ex- 
cepted I ,  on  or  before  the  first  day  of  July 
next,  on  payment  of  two  and  one-half  cents 

per    bushel    storage    and   — cents   per 

bushel  for  sacks  and  the  return  of  this  re- 
ceipt properly  endorsed,  the  wheat  being  de- 
liverable on  boat  or  cars  sacked.  It  is  under- 
stood and  agreed  that  the  Salem  Flouring 
Mills  Co.  are  to  have  the  first  refusal  of  said 

wheat.    Bushels,     .    Salem     Flouring 

Mills  Co.,  per  .'    Such  receipts  being 

always  signed  by  the  defendant  by  one  of  its 
duly  authorized  agents. 

"(4)  At  all  the  dates  and  times  mentioned 
in  the  pleadings  in  this  action,  it  was  also 


the  usage,  custom,  and  usual  course  of  busi- 
ness between  the  defendant  and  all  persons 
delivering  wheat  to  the  defendant  in  said 
flouring  mills  and  buildings  of  defendant  at 
Salem,  Or.,  well  known  to  and  habitually 
acted  upon  by  both  the  defendant  and  all 
such  i)ersons,  for  the  defendant  to  mix  all  the 
wheat  so  delivered  to  the  defendant  with 
wheat  of  the  defendant  in  one  common  mass 
in  the  bins  in  said  flouring  mills  and  build- 
ings of  the  defendont  at  Salem,  Or.,  the 
first  refusal  of  such  wheat  so  delivered  to 
defendant  being  reserved  by  and  conceded  to 
defendant  by  such  persons,  and  thereafter 
for  the  defendant,  at  Its  own  convenience  and 
pleasure,  without  any  written  authority  from 
such  i)ersons,  to  ship  out  any  of  such  common 
mass  of  wheat  In  said  flouring  mill  and  build- 
ings, or  to  grind  the  same,  or  any  part  there- 
of, in  its  said  flouring  mill  Into  flour  and 
other  mill  products,  and  the  same  to  sell  for 
the  account  and  benefit  of  the  defendant;  but 
at  all  such  times  the  defendant  hod  mer- 
chantable wheat  of  Its  own,  either  in  said 
flouring  mill  and  buildings  of  defendant  at 
Salem,  Or.,  or  at  other  places  in  the  state 
of  Oregon  outside  of  said  Salem,  equal  in 
quantity  and  quality  to  the  wheat  of  such 
persons,  so  mixed  as  aforesaid  in  such  com- 
mon mass,  and  ground  up  or  shipi)ed  out  by 
the  defendant. 

"(5)  Generally  In  settlement  of  the  claims 
arising  out  of  the  delivery  of  wheat  to  the  de- 
fendant under  the  customs,  usages,  and  the 
general  course  of  business  set  forth  In  the 
third  and  fourth  findings  of  fact,  the  defend- 
ant's course  of  business  was  to  pay  by  bank 
check  or  In  money  to  the  person  delivering 
wheat  the  market  value  at  Salem,  Or.,  on  the 
date  of  settlement,  of  merchantable  wheat  of 
the  quantity  delivered,  but  In  some  instances, 
instead  of  payment  by  bank  check  or  money, 
the  defendant  would.  In  settlement  of  such 
claims,  deliver  to  the  owner  of  such  claims 
merchantable  wheat  equal  in  quantity  to 
the  wheat  theretofore  delivered  to  the  de- 
fendant, on  payment  by  such  owner  of  2V^ 
cents  per  bushel  for  storage  and  31^  cents  per 
bushel  for  sacks. 

"(6)  Uuring  the  crop  season  of  the  year 
1899,  and  prior  to  September  22,  1890,  the 
plaintiff,  Geo.  O.  Savage,  delivered  to  the 
defendant  In  its  flouring  mill  and  buildings 
aforesaid,  at  Salem,  Or.,  2,037  bushels  of  mer- 
chantable wheat,  for  all  of  which  the  defend- 
ant then  and  there  delivered  to  him  load 
checks  in  the  form  hereinbefore  set  out 
•         ««*••• 

"(16)  All  the  wheat  mentioned  in  the  fore- 
going findings  of  fact  was  delivered  to  the 
defendant  and  received  ond  treated  by  the 
defendant  in  pursuance  of  and  according  to 
the  usage,  custom,  and  regular  course  of 
business  set  forth  In  the  third  and  fourth 
findings  of  fact  and  In  all  the  transactions 
hereinbefore  set  forth  both  the  defendant  and 
the  persons  hereinbefore  named  contracted 
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■with  reference  to  and  relied  upon  the  said 
usiiage,  custom,  and  regular  course  of  busi- 
ness. 

"(17)  On  September  22,  1899,  a  fire  occur- 
red which,  commenciug  in  said  flouring  mill 
of  defendant,  spread  and  totally  consumed 
said  flouring  mill  and  two  buildings  of  the 
defendant,  mentioned  and  described  In  the 
second  finding  of  fact,  and  all  the  wheat 
then  In  said  flouring  mill  and  buildings  of 
the  defendant  was  either  destroyed  or  ren- 
dered unmerchantable  by  reason  of  the  occur- 
rence of  said  fire. 

"(18)  At  the  time  of  said  fire  there  waa 
no  lightning  or  storm  in  or  about  the  plact 
where  said  fiourlng  mill  and  buildings  of  the 
defendant  were  situated,  or  In  or  near  Sa- 
lem, Or. 

"(19)  At  and  prior  to  the  time  of  said  fire 
the  defendant  had  in  Its  said  flouring  mill 
cltj"  water  from  the  waterworks  supplying 
the  inhabitants  of  the  city  of  Salem  with 
water,  which  water  was  Introduced  Into 
said  flouring  mill  by  means  of  a  3%-Inch 
atandpipe,  extending  from  the  basement  to 
the  top  floor  of  said  flouring  mill,  and  on 
each  floor  thereof  the  defendant  kept  and 
maintained  a  barrel  of  salt  water,  together 
with  a  hydrant  and  50  feet  of  inch  and  a 
half  hose,  connected  with  said  staudplpe. 
There  were  also  In  said  flouring  mill  six 
Babcock  fire  extinguishers,  and  the  mill  was 
swept  and  cleaned  thoroughly  twice  a  day, 
and  there  were  dust  collectors  on  all  the 
machinery  In  said  mill. 

"(20)  On  or  about  August  17,  1001,  at 
Salem.  Or.,  George  O.  Savage,  plaintiff  here- 
in, and  Lewis  Savage,  II.  C.  Fletcher,  J.  M. 
Munkers,  George  G.  B'errell,  F.  M.  Smith. 
Tilmon  Ford,  and  J.  O.  Estes,  being  the  per- 
sons named  In  findings  of  fact  numbered 
from  6  to  15,  both  inclusive,  and  hereinbe- 
fore set  forth,  each  tendered  to  the  defend- 
ant in  gold  and  silver  coin  of  the  United 
States  2%  cents  per  bushel  as  storage  and 
S¥j  <-ents  per  bushel  for  socks  for  the  several 
amounts  of  wheat  delivered  to  the  defend- 
ant by  each  of  them,  and  said  F.  E.  Com- 
mons, as  hereinbefore  set  forth  in  said  find- 
ings of  fact  numbered  from  6  to  1.5,  both 
inclusive,  and  each  then  and  there  offered  to 
return  to  the  defendant  the  load  checks  and 
receipts  issued  as  aforesaid  by  the  defend- 
ant, and  each  of  them  then  ond  there  de- 
manded of  defendant  that  it  deliver  to  him 
the  several  and  respective  amount;*  of  mer- 
chantable wheat  so  delivered  to  defendant  as 
aforesaid,  or.  In  case  the  defendant  would 
not  deliver  said  anvoimts  of  merchantable 
wheat  as  demanded,  that  It,  the  defendant, 
pay  to  each  of  them  the  reasonable  market 
value  thereof  on  that  day  at  Salem,  Or.,  but 
the  defendant  then  and  there  refused  and 
still  refuses  to  either  deliver  said  amounts 
of  wheat  or  to  pay  the  market  value  thereof. 

"(21)  The  reasonable  market  value  of  mer- 
chantable wheat  at  Salem.  Or.,  on  August 
17,  1001,  was  no  cent:}  per  bushel. 


"(22)  After  making  thetenders  anddemands 
set  forth  and  hereint)efore  mentioned  la  the 
twentieth  finding  of  fact,  and  prior  to  the 
commencement  of  this  action,  the  followiug 
persons  named  in  said  twentieth  finding  of 
fact,  to  wit,  Lewis  Savage,  H.  C.  Flet<;her, 
J.  M.  Munkers,  George  G.  Ferrell,  F.  M. 
Smith,  Tilmon  Ford,  and  J.  O.  Estes.  each 
sold,  assigned,  and  transferred  to  the  plain- 
tiff, George  O.  Savage,  all  of  bis  claim  and 
demand  against  the  defendant  on  account  oi 
the  several  amounts  of  wheat  delivered  to  the 
defendant  by  each  of  them,  and  said  F.  E. 
Commons,  as  hereinbefore  set  forth  in  find- 
ings of  fact  numbered  from  6  to  15,  both  in- 
clusive, and  plaintiff  has  ever  since  then 
been,  and  now  is,  the  owner  and  holder  of 
each  of  such  claims  and  demands." 

As  conclusions  of  law  the  court  finds: 

"(1)  In  the  transactions  mentioned  and  dc> 
scribed  in  the  pleadings  In  this  action,  the 
defendant  was  not  a  warehouseman  within 
the  meaning  and  Intent  of  the  statutes  of 
the  state  of  Oregon  made  and  provided  for 
the  regulation  of  warehouses  and  warehi.  .:se> 
men. 

"(2)  The  legal  effect  of  the  transactions 
described  in  the  foregoing  findings  of  fact 
taken  in  connection  with  the  usuage,  custom, 
and  regular  course  of  business  also  described 
in  said  findings  of  fact,  was  and  is  to  vest 
In  the  defendant  the  right  and  to  impose 
upon  it  the  duty  In  any  view  of  the  pleadings 
and  testimony  to  fulfill  its  obligation  to  any 
and  all  of  the  persons  delivering  wheat  to 
it  as  set  forth  In  the  foregoing  findings  of 
fact,  either  by  paying  the  market  value  of 
merchantable  wheat  at  the  time  of  demand 
made  for  same,  or  by  delivering  an  equal  quan- 
tity of  merchantable  wheat  to  the  i)erson  or 
his  assignor  theretofore  delivering  wheat  to 
the  defendant. 

"(.")  The  further  legal  effect  of  the  transac- 
tions described  In  the  foregoing  findings  of 
fact,  taken  In  connection  with  said  usage, 
custom,  and  regular  course  of  business,  was 
to  pass  the  title  of  wheat  so  delivered  to  the 
defendant  as  aforesaid  from  the  pei'sous  de- 
livering the  same  to  the  defendsint,  and  to 
make  those  transactions  sales,  and  not  bail* 
ments,  of  such  wheat. 

"(4)  Even  granting  that  the  allegations  of 
the  defendant's  answer  about  the  fire  men- 
tioned In  said  answer,  and  in  the  seventeenth 
finding  of  fact,  are  true  as  alleged,  such  allo- 
gatlouR  are  not  snfllcient  to  enable  the  court 
to  determine  that  tlie  damage  resulting  from 
said  fire  was  damage  by  the  elements. 

"(5)  The  testimony  given  at  the  trial  of 
this  action  does  not  prove  that  the  damage 
to  the  wheat  in  sold  flouring  mill  ond  build- 
ings of  the  defendant  at  Salem,  Or,,  at  the 
time  of  said  fire,  was  'damage  by  the  ele- 
ments' within  the  uienning  of  the  phrase 
'damage  by  the  elements  excepted,'  as  used 
in  the  form  of  receipt  set  forth  in  the  third 
finding  of  fact, 

"(0)  The  precautions  taken  by  the  defcud- 
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ant  to  prevent  Are  In  said  flouring  mill,  as 
desfTibed  In  the  niueteentb  finding  of  fact, 
constitute.  In  respect  to  said  flouring  mill, 
at  least  ordlnai-y  care  to  prevent  fire  in  said 
mill,  but  In  view  of  the  conclusion  that  the 
title  to  the  wheat  In  question  was  vested  In 
the  defendant  at  the  time  of  the  said  fire, 
It  Is  not  material  to  form  any  conclusion 
In  this  action  about  the  origin  or  effect  of 
said  fire. 

"(7)  The  following  objections  of  the  defend- 
ant, urged  against  testimony  offered  by  the 
plaintiff  at  the  trial  of  this  cause,  and  re- 
served by  the  court  for  further  consideration, 
should  be  and  the  same  are  each  hereby 
overruled,  to  wit:    •    ♦    ♦ 

"(8)  The  plaintiff  Is  entitled  to  judgment 
against  the  defendant  for  Cue  sum  of  $3,980.- 
54.  and  for  the  co.st8  and  disbursements  of 
this  action." 

The  defendants  excepted  to  findings  4  and 
16.  on  the  ground  that  they  were  not  support- 
ed by  the  testimony,  and  moved  the  court  for 
some  additional  findings,  which  motion  being 
overruled.  Judgment  was  entered  In  favor  of 
the  plaintiff  In  accordance  with  the  findings* 
and  conclusions  of  law.  From  this  judgment 
the  defendant  appeals. 

Sanderson  Reed,  for  appellant.  W.  T.  Slat- 
er and  W.  M.  Kaiser,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts). 
The  defendant  contends  that  the  complaint 
states  a  cause  of  action  for  breach  of  the 
contract  under  which  the  wheat  was  deliver- 
ed by  plaintiff  and  his  assignors  and  receiv- 
ed by  it  and  also  for  a  conversion  of  such 
wheat  J  hence  the  demurrer  to  the  complaint, 
or  the  motion  made  at  the  trial  to  require 
the  plaintiff  to  elect  upon  which  cause  of  ac- 
tion he  would  proceed,  should  have  been  sus- 
tained. But,  as  we  read  the  complaint.  It 
states  but  one  cause  of  action,  and  that  on 
contract.  It  sets  out  In  detail  the  terms  of 
the  agreement  under  which  the  wheat  was 
delivered  and  received,  find  alleges  a  breach 
thereof.  There  is  no  cliarge  that  the  wheat 
was  wrongfully  or  unlawfully  converted  by 
the  defendant  to  Its  own  use,  but,  on  the  con- 
trary, the  allegation  Is  that  under  the  con- 
tract the  defendant  was  entitled  to  use  the 
wheat  as  part  of  Its  consumable  stock  and 
to  sell  or  manufacture  it  Into  fiour  at  Its 
pleasure,  discharging  Its  liability  to  the  plain- 
tiff and  his  assignors  by  either  delivering  to 
them  other  wheat  of  tlie  same  grade  and 
quality,  or  by  paying  the  market  price  of 
such  wheat  when  demanded.  A  demand  and 
refusal  were  necessary  under  the  contract  in 
order  to  fix  the  defendant's  liability,  for  it 
was  not  required  to  pay  for  the  wheat  de- 
livered, either  in  kind  or  in  money,  until  re- 
quested to  do  so. 

It  is  also  urged  that  all  the  testimony  tend- 
ing to  show  the  custom,  usage,  and  regular 
course  of  business  of  the  defendant  and  per- 
sons dealing  with  It  In  regard  to  receiving, 


handling,  disposing  of  and  paying  for  wheat 
delivered,  was  Incompetent,  because  the  con- 
tract under  which  the  wheat  was  delivered 
and  received  was  embodied  in  a  wheat  re- 
ceipt and  could  not  be  contradicted  or  varied  by 
parol.  When  a  receipt  Is  issued  by  a  ware- 
houseman and  accepted  by  the  owner  of 
goods  stored  as  containing  the  terras  and 
conditions  upon  which  the  commodity  was 
delivered  and  received,  it  becomes  the  con- 
tract between  the  parties,  and  canuot  be 
contradicted  or  varied  by  parol  testimony,  but 
when  the  receipt  is  silent  as  to  the  terms  of 
the  contract,  they  may  be  shown  by  parol,  or, 
when  the  language  of  the  receipt  Is  ambigu- 
ous or  uncertain.  It  must,  like  any  other  con- 
tract, be  Interpreted  in  the  light  of  the  sur- 
rounding circumstances.  HIrsch  v.  Salem 
Flouring  Mills  Co.,  40  Or.  001,  67  Pac.  940, 
US  Pac.  733,  and  authorities  cited.  And,  in 
the  absence  of  an  agreement  to  the  contrary, 
the  usage  or  custom  of  a  particular  business 
will  enter  Into  and  form  a  part  of  a  con- 
tract made  by  a  person  engaged  In  such  busi- 
ness and  those  dealing  with  him  with  knowl- 
edge of  such  custom  and  usage  (Morning 
Star  V.  Cunningham,  110  Ind.  328,  11  N.  E. 
593,  59  Am.  Rep.  211),  although  proof  of 
custom  or  usage  Is  never  admissible  to  give 
interpretation  to  a  contract  inconsistent  with 
its  language  (McCulsky  v.  Klosterman.  20 
Or.  108,  25  Pac.  806,  10  L.  R.  A.  785:  Holmes 
v.  Whitaker,  23  Or.  819,  31  Pac.  705).  The 
receipt  which  defendant  was  accustomed  to 
Issue  to  persons  delivering  wheat  to  It  is 
ambiguous,  uncertain,  and  indefinite  on  its 
face.  It  does  not  contain  the  name  of  the 
person  from  whom  the  wheat  was  received, 
nor  truly  state  the  quality  of  such  wheat, 
nor  all  terms  and  conditions  upon  which  it 
was  received.  It  recites  that  the  wheat  was 
received  in  store  "for  the  account"  of  a  named 
person,  but  not  "from"  such  person  as  the 
statute  requires.  B.  &  C.  Comp.  i  4602.  It 
merely  relates  that  the  wheat  received  was 
merchantable,  while  the  pleadings  and  evi- 
dence show  that  defendant  had  received  and 
had  on  storage  at  the  time  of  the  fire  five  dif- 
ferent kinds  and  grades  of  wheat  of  differ- 
ent values,  and  that  two  different  grades 
were  received  from  plaintiff.  It  does 
not  state  that  the  wheat  would  be  re- 
turned or  redelivered,  but  that  It  would  be 
subject  to  the  order  of  the  person  for  whose 
account  it  was  received  on  or  before  a  cer- 
tain date  upon  the  payment  of  charges,  and 
Is  silent  as  to  the  terms  of  the  contract  un- 
der which  It  was  to  be  held  and  disposed  of 
after  the  time  stated.  Moreover,  the  right 
of  the  person  for  whose  account  It  was  re- 
ceived is  limited  and  restricted  by  the  pro- 
vision that  the  defendant  "Is  to  have  the 
first  refusal  of  such  wheat."  The  meaning 
of  this  latter  clause  is  doubtful,  but  was 
probably  intended  to  give  the  defendant  a 
preferred  right  to  purchase  at  all  times, 
and  to  limit  the  right  of  the  holder  of  the 
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receipt  to  receive  grain  In  return  there- 
for to  capes  In  which  the  defendant  did 
not  care  to  purchase.  It  is  manifest,  there- 
fore, that  the  load  checks  and  receipts  do 
not  alone  express  the  contract  They  are 
but  part  of  the  transaction.  Their  import- 
ance is  only  made  apparent  upon  proof  of 
the  custom  and  usual  course  of  business  of 
the  defendant,  known  and  acquiesced  In  by 
the  de|>osltors,  and  the  puri)ose  for  which 
they  were  issued.  The  entire  contract  be- 
tween the  defendant  and  the  persons  deliver- 
ing wheat  to  It  was  not  embodied  In  the 
written  memoranda,  and  It  is  not  from  a 
consideration  of  the  writings  alone  that  we 
are  to  determine  the  character  of  the  trans- 
action or  the  respective  rights  and  obliga- 
tions of  the  parties.  The  entire  contract 
must  be  ascertained  from  the  custom  and 
usage  of  the  business  and  tlie  general  under- 
standing of  the  parties  in  connection  with 
such  load  checks  and  receipts.  The  words 
"In  store,"  used  In  the  receipt,  are  not  con- 
trolling as  to  the  nature  of  the  transaction, 
as  appears  from  the  authorities  referred  to 
hereafter.  —-  • 

A  contention  is  made  that  some  of  the 
findings  of  fact  are  erroneous.  The  findings 
have  the  force  and  effect  of  a  verdict  of  a 
Jury,  and  cannot  be  disturbed  If  there  Is  any 
evidence  to  supiiort  them.  Without  under- 
taking to  refer  to  the  evidence  In  particular 
or  to  recite  it  In  detail,  it  is  sufficient  that 
the  record  discloses  that  there  was  much 
testimony  given  and  received  on  the  trial  to 
8ui>]K>rt  the  findings  as  made,  and  they  must, 
therefore,  for  the  purposes  of  this  appeal,  be 
taken  as  true.  Nor  do  we  think  the  matters 
upon  which  additional  findings  were  request- 
ed and  refused  material  to  the  determination 
of  any  question  arising  on  this  aiipeal. 

We  come,  then,  to  the  merits  of  the  con- 
troversy. The  facts,  as  they  appear  from 
the  plendiugs  and  findings,  are  that  on  Sep- 
tember 22,  1809,  and  for  many  years  prior 
thereto,  the  defendant  had  owned  and  operat- 
ed a  flouring  mill  at  Salem,  In  this  state. 
Connected  with  the  mill  by  means  of  mechan- 
ical wheat  conveyors  were  storage  houses  or 
bins  in  which  wheat  purchased  by  the  de- 
fendant to  be  manufactured  into  fiour  and 
such  as  it  received  from  the  neighboring 
farmers  were  mixed  and  commingled.  Ac- 
cording to  the  usual  course  of  its  business, 
when  wheat  was  received  from  a  farmer 
It  was  weighed  by  the  defendant's  weigher 
and  a  load  check  therefor  was  delivered  to 
the  farmer,  showing  the  date  and  quantity 
of  wheat  delivered,  which  check  could,  If 
desired  by  the  holder,  be  exchanged  for 
a  receipt  ii;  the  form  heretofore  alluded  to. 
Xo  such  receipt,  however,  was  ever  Issued  to 
the  plaintiff  and  to  but  two  of  his  assign- 
ors. After  the  wheat  was  received  and 
weighed.  It  was,  with  the  knowledge  and 
by  the  consent  of  the  farmer.  c(mveyed  into 
the  warehouse  and  mixed  and  commingled 
with  wheat  belonging  to  the  defendant,  and 


thus  became  a  part  of  the  consumable  stock 
of  the  mill,  and  thereafter,  at  its  own  con- 
venience and  pleasure  and  without  further 
authority  from  the  farmer,  the  defendant 
sold  and  sbipiied  the  wheat  or  ground  It 
Into  flour  or  other  mill  products  and  dis- 
posed of  the  same  for  Its  own  account  and 
benefit.  The  farmer  had  a  right  at  any  time 
to  demand  the  return  of  an  equal  quantity 
of  wheat  of  like  kind  with  that  deliver- 
ed or  the  market  price  of  such  wheat  at 
the  time  of  the  demand,  and  the  defendant 
bad  the  right  to  and  generally  did  settle 
the  transaction  by  paying  the  market  value 
of  wheat  of  like  quality  as  that  delivered, 
but  in  some  instances  settlements  were  made 
by  delivering  to  the  holder  of  the  receipt 
wheat,  equal  in  quality  and  quantity  with 
that  delivered,  on  payment  of  a  certain  sum 
per  bushel  for  storage  and  for  sacks.  On 
September  22,  1899,  the  mill  and  warehouse 
were,  with  their  contents,  either  totally  de- 
stroyed by  fire  or  so  damaged  as  to  be  worth- 
less. At  the  time  of  the  fire  there  was  due 
from  the  defendant  to  the  farmers,  includ- 
ing the  plaintiff  and  his  assignors,  122,531 
bushels  and  54  pounds  of  wheat,  but  of  this 
amount  only  105,372  bushels  and  32  pounds 
were  in  the  warehouse. 

Upon  this  state  of  facts,  the  question  for 
decision  Is  whetlier  the  transaction  between 
the  plaintiff  and  his  assignors  and  the  de- 
fendant constituted  a  bailment  or  a  sale. 
If  the  former,  the  title  remained  with  the 
bailors  and  the  loss  must  fall  upon  them,  but 
If  the  latter,  the  title  passed  to  the  defend- 
ant at  the  time  of  the  delivery,  and  there- 
after the  grain  was  held  at  Its  risk.  It  Is 
often  difficult  to  determine  whether  a  par- 
ticular transaction  is  a  sale  or  a  bailment, 
and  especially  so  when  It  involves  grain  de- 
livered to  a  person  and  by  him  mixed  and 
mingled  In  a  common  mass  with  grain  belong- 
ing to  himself  or  other  parties.  If  a  siieclflc 
amount  of  grain  is  delivered  by  the  owner  to 
be  retuiTied,  either  in  Its  original  or  In  an 
altered  form,  when  called  for,  there  Is  of 
course  a  plain  case  of  bailment,  but,  when 
the  grain  of  different  owners  is  mixed  and 
mlngknl  In  a  common  mass  by  their  consent, 
a  different  a;id  more  difficult  question  arises. 
The  original  idea  of  a  bailment  contemplated 
the  return  of  the  Identical  article  delivered 
as  soon  as  the  purpose  of  the  bailment  was 
accomplished.  2  Kent,  Lect.  40 ;  Story,  Bail- 
ment, §1  1,  2.  But  the  business  of  storing, 
transporting,  and  handling  grain  has  grown 
to  such  proportions  In  recent  years  as  neces- 
sarily to  have  wrought  a  change  or  modifica- 
tion in  the  doctrine  requiring  the  subject  of 
bailment  to  be  returned  to  the  bailor.  The 
dellverj'  to  public  warehouses  or  elevators 
of  thousands  of  busliels  of  grain  for  storage 
and  safe-keeping  by  hundreds  of  owners, 
renders  it  Impracticable.  If  not  Impossible, 
to  keep  that  of  the  several  owners  separate 
so  as  to  return  the  identical  grain  delivered, 
and  this  is  no  longer  expected  or  required. 
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Tlie  oul.T  separation  noTV  called  for  by  law 
is  to  keep  sraln  of  the  same  class  lu  bins  by 
itself  so  tbe  owner  may  huve  returnert  to 
lilm  grain  of  the  kind  and  quality  delivered, 
and  therefore  nvon  the  deiio.-it  of  grain  with 
a  warehouseman  to  be  mixed  with  the  gi'alu 
of  other  persons,  the  depositor  becomes  the 
owner  of  his  pro  rata  share  of  tlie  entire 
mass,  and  the  transaction  is  a  bailment,  and 
not  a  sale.  Brown  v.  Northcutt,  14  Or.  5:iO, 
I.-)  Pac.  4S.-.;  JIcBee  v.  Ceiusar,  15  Or.  02,  U 
I'ue.  (K2;  Hamilton  v.  Blair,  23  Or.  04,  31 
Tac.  15)7.  But  tlie  warehoaseman  i.s  not  au- 
thorized to  use,  sell,  or  dispose  of  the  grain 
stored  with  him  or  any  part  thereof  without 
the  consent  of  the  owners.  He  may,  from 
time  to  time,  take  from  the  common  mass, 
upon  the  order  or  at  the  reiiuost  of  an  owner, 
grain  in  amount  equal  to  that  stored  for  or 
by  such  owner,  but  he  is  required  always  to 
retain  of  the  grain  so  stored  sufficient  to  sui>- 
ply  the  other  storers,  and  cannot  use  or  dis- 
l>ose  of  any  part  thereof  for  his  own  beuetit. 
Ue  i6  a  mere  custodian  of  the  grain,  with  no 
right  to  use  it  in  any  way,  and  herein  lies 
the  essential  difference  between  a  bailment 
and  a  sale.  In  tbe  one  case  the  title  to  the 
property  remains  in  the  depositor  and  the 
bailee  is  but  a  mere  custodian,  while  in  tlie 
other  be  may  use  andi  treat  tbe  grain  as  his 
own ;  the  depositor  relying  upon  bis  personal 
credit  for  the  value  thereof  eltlier  in  kind 
or  in  money.  Where  one  delivers  grain  to 
another  under  an  agi-eement  that  the  identi- 
cal grain  or  grain  of  similar  kind  and  quality 
from  tbe  common  mass  into  which  it  was 
placed  shall  be  returned,  there  is  a  bailment, 
and  tlie  rigbt  of  property  remains  in  the 
bailor,  but  when,  either  from  the  express 
ageement  of  the  parties  or  from  tlie  general 
course  of  business,  the  party  receiving  the 
grain  has  a  right  to  use  it  in  lils  business 
and  as  a  part  of  his  consumable  stock  and 
is  not  obliged  to  return  tbe  identical  grain 
nor  grain  of  similar  grade  and  quality  from 
tbe  common  mass,  but  may  discharge  bis 
obligation  to  the  storer  by  paying  the  market 
price  when  demanded,  or  by  returning  other 
grain  of  tbe  same  kind  and  quality,  tiiere  Is 
no  bailment,  bnt  a  sale  or  exchange,  and  the 
title  of  the  property  and  the  risk  are  trans- 
ferred to  bim. 

To  determine  who  shall  bear  the  risk  and  en- 
Joy  dominion  over  grain  which  has  been  by 
common  consent  mixed  and  mingled  with  that 
belonging  to  other  parties,  we  must  tliorefore 
have  recourse  to  the  nature  of  the  transaction, 
for  tbe  rights  and  liabilities  go  according 
to  the  legal  title.  "If  the  nature  of  the 
bargain  be  such,"  soys  Mr.  Schouler,  "as 
to  make  the  sovoral  proprietors  owners  In 
common  of  the  raas.«,  any  loss  should  be 
Iwrn  by  them  in  proportion  to  their  several 
Interests;  and  such  an  ownership,  we  have 
said,  is  usually  presumed.  But  if  one  throws 
his  goods  into  the  common  mass,  on  the  un- 
derstanding that  the  party  receiving  them 


may  take  from  the  mass  at  pleasure  and  ap- 
proin-Iate  to  himself  on  the  condition  that 
he  shall  restore  other  goods  of  the  same  sort 
in  their  stead — and  so,  too,  in  stipulations 
for  pecuniary  compensation — the  dominion 
over  the  proi)ertj'  passes  to  the  receiver ;  and 
on  this  principle  are  some  of  our  jjraln  cases 
decided ;  the  party  owning  the  elevator  or 
warehouse  being  treated  as  a  purchaser,  and 
not  as  a  deiKjsitary."  2  Sdiouler,  Ter.  Prop- 
erty, §  40.  Tills  i.s  the  doctrine  applied  by 
this  court  lu  State  v.  Stockman,  30  Or.  30, 
40  Pac.  8.'1,  and  finds  support  in  the  authori- 
ties generally.  3  -^n.  Law  Reg.  (X.  S.) 
321 ;  0  Am.  I^w.  Reg.  4.">.") ;  Richardson  v. 
Oimstead,  74  111.  213;  Lyon  v.  Lonon,  10(5 
Ind.  r>fl7,  7  K  E.  311:  Barnes  v.  McCrea, 
73  Iowa,  207,  30  N.  W.  3!)2,  0  Am.  St.  Rep. 
473:  Weiland  v.  Sunwail,  03  Minn.  320, 
(J5  N.  W.  028;  O'Neal  v.  Stone,  70  Mo.  App. 
270;  Andrews  v.  Richmond,  34  Hun  (N.  Y.i 
20;  (.'base  v.  Washburn,  1  Ohio  St.  244,  .TO 
Am.  Dec.  023;  Rahilly  v.  Wilson.  3  Dinon, 
420.  Fed.  Cas.  No.  11X>32;  Insurance  Co.  v. 
Randall.  L.  R.  3  P.  C.  101. 

In  Cha.se  v.  Washburn,  supra,  which  is 
probably  the  earliest  leading  case  on  the  sub- 
ject, the  warehouse  receipts  were  in  the  fol- 
lowing form:  "Milan,  Ohio,  Nov.  5,  1847. 
Received  in  store  from  J.  C.  Washburn  (by 
son)  the  following  articles,  to  wit:  Thirty 
bushels  of  wheat.  H.  Chase  &  Co."  In  an 
action  of  assumpsit  to  recover  the  value  of 
the  wheat.  Chase  offered  to  show  that  his 
warehouse  and  sufiicleut  wheat  therein  to 
cover  all  the  outstanding  receipts  had  been 
consumed  by  fire;  tbat  tbe  custom  of  the 
warehouse  was  to  store  the  wheat  in  a  com- 
mon mass  and  ship  the  same  as  occasion  re- 
quUed,  and,  on  presentation  of  a  receipt, 
to  pay  either  tlie  highest  market  price  of 
grain  of  like  grade  and  quality  or  deliver 
other  wheat  The  court  held  that  if,  when 
W^asbburn's  wheat  was  dellveretl  to  Chase, 
It  becsmie  subject  to  his  disjiosal  either  to 
retain  or  ship  on  his  own  account,  tlie  prop- 
erty passed  and  the  risk  of  loss  by  accident 
followed  dominion  over  it;  that  the  trans- 
action would  not  be  a  bailment,  but  the  legal 
effect  would  be  to  create  a  debt  which  could 
be  discharged  by  tlie  warehouseman  paying 
in  wheat  of  like  grade  and  amoimt  or  in 
money  at  tbe  market  price  at  the  time  of 
the  prwentation  of  the  receipt;  and  that  in 
either  case  the  title  to  the  wheat  passed  to 
the  warehouseman,  and  he  must  bear  the 
loss. 

In  O'Neal  v.  Stone,  supra.  Stone  owned 
and  operated  a  flouring  mill  having  In  con- 
nection therewith  an  elevator.  .Ml  wheat 
purchased  to  be  ground  and  such  as  was  re- 
ceived by  him  on  deposit  was  mixed  and 
commingled  in  the  elevator,  and  the  general 
bulk  was  drawn  upon  to  supply  tbe  mill 
when  In  operation.  The  elevator  and  con- 
tents were  destroyed  by  fli-e,  after  which 
Stone  denied  all  liability  under  any  of  the 
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receipts  issued  by  hlin  and  outstanding.  Tbe 
■wheat  receipt  stated  that  the  party  to  whom 
It  was  issued  had  deposited  with  Stone  a 
certain  quantity  of  wheat  of  a  certain  grade 
and  quality,  for  which  he  agreed  to  pay  a 
certain  rate  per  bushel  for  storage,  and  to 
assume  all  damage  by  Are,  etc.  The  wheat 
was  to  be  delivered  to  the  party  at  the  ware- 
house on  demand,  less  a  certain  amount  for 
shrinlsage,  and  should  Stone  at  the  time  ot 
such  demand  not  have  the  amount  of  wheat 
i-alled  for  of  equal  grade  and  amount  ab 
that  received,  then  he  was  to  have  tlie  privi- 
lege of  substituting  an  amount  equal  in 
value  of  a  grade  next  above  or  below  that 
received,  and  he  was  also  to  have  the  privi- 
lege of  buying  the  wheat  at  the  market  price 
at  the  time  of  the  demand.  The  court  held 
the  transaction  to  be  a  sale  and  not  a  bail- 
ment and  that  the  loss  must  be  borne  by 
the  wareliouseman,  adopting  the  distinction 
between  a  sale  and  a  bailment  as  pointed 
out  by  Sir  William  Jones  in  his  Law  of  Bail- 
ment, in  this  >?i8e:  "If  the  goods  delivered 
are  to  be  returned,  although  in  a  changed 
form,  it  is  a  bailment,  but  If  the  Intention 
Is  that  either  money  or  goods  are  to  be  re- 
ceived in  exchange  for  them,  there  is  a 
transnuitation  of  property,  and  the  obliga- 
tion created  is  a  debt  and  not  a  bailment." 
Jones,  Bailments.  §  103.  And,  In  discussing 
the  question.  Bland,  P.  J.,  said:  "The  term 
'bailment'  implies  that  the  owner  of  property 
has  placed  it  in  the  hands  of  another  who 
is  at  some  time  to  redeliver  it  to  the  owner 
In  its  integrity  or  in  an  altered  form  agreed 
upon.  If,  tlierefore,  the  person  to  whom 
the  property  is  delivered  has  the  option  to 
pay  for  it  in  money  or  in  some  otlier  prop- 
erty or  to  restore  it,  sncli  option  is  inconsist- 
ent with  the  character  of  bailment  and  the 
transaction  is.  In  law,  a  sale,  regardless  of 
what  the  parties  to  the  transaction  may 
have  called  it  or  thought  it  to  be." 

In  Rahilly  v.  Wilson,  snpra,  a  warehouse- 
man issnod  a  receipt  in  tlie  following  form; 
"Received  in  store  of  P.  H.  Rahilly  •  •  • 
bushels  of  No.  ♦  *  •  wheat.  Geo.  Atlcin- 
son  &  Co."  The  litigation  was  between  de- 
])ositors  of  wheat  receiving  such  receipts  and 
the  trustee  in  banliruptcy  of  the  insolvent 
firm,  and  the  court,  Dillon,  C.  J.,  held  that 
'^vhere  grain  is  stored  in  an  elevator  ware- 
house with  the  understanding,  implied  from 
the  known  and  invariable  course  of  business, 
that  it  may  be  sold  by  the  warehouseman, 
and  that  when  the  depositor  shall  be  ready 
to  surrender  the  receipt  of  tlie  warehouse- 
man tliercfor.  tlie  latter  will  give  the  iiigh- 
est  market  price  or  the  same  amount  ot 
grain  of  like  (luality.  but  not  the  identical 
grain  deiiosited,  nor  gi-ain  from  any  sjecific 
mass,  the  transaction  is  a  sale,  and  not  a 
bailment." 

In  Andrews  v.  Richmond,  supra,  tlie  plain- 
tiff delivered  to  the  defendants,  who  were 
millers,  wheat  and  took  back  a  receipt  as 
follows:    "Canandaigun,  November  14,  1878. 


Received  of  Harris  Andrews  490  bushels  of 
wheat  in  store.  The  same  is  subject  to  him 
or  option  to  take  i)rice  on  or  before  the  first 
of  May  next.  Richmond  &  Smith."  The 
wheat  was  placed  by  Richmond  &  Smith  in 
a  bin  containing  some  two  or  three  hundred 
bushels  of  the  same  kind  and  quality  of 
which  they  were  the  owners  and  from  which 
they  were  drawing  every  day  for  the  purpose 
of  grinding,  and  when  they  received  the 
wheat  from  the  plaintiff  they  lnforme<l  him 
that  they  intended  to  mix  it  with  their  own 
and  manufacture  It  into  flour.  The  mill  was 
burned  without  the  fault  of  the  defendants. 
During  all  the  time  and  up  to  tbe  time  of 
the  fire  tliere  was  more  wheat  on  storage 
in  the  bins  than  was  delivered  by  the  plain- 
tiff. After  the  fire  plaintiff  Informed  the  de- 
fendants that  he  had  elected  to  sell  the 
wheat  to  them  at  the  then  market  jwlce. 
In  an  action  brouglit  to  recover  such  price. 
It  was  hold  that  If  the  receipt  alone  was 
considered,  the  contract  was  one  of  bailment, 
but  if  it  was  agreed  verbally,  at  the  time  the 
wheat  was  delivered,  that  It  might  be  mixed 
by  the  defendants  with  their  own  wheat 
and  be  ground  into  flour  at  their  pleasure, 
the  transaction  was,  in  law,  a  sale,  and  the 
title  passed  to  defendants,  who  became  lia- 
ble to  the  plaintiff  to  ray  him  the  market 
price  of  the  wheat  delivered  or  to  return 
other  wheat  of  the  same  grade  and  quality, 
as  plaintiff  might  elect,  and  that  plaintiff 
was  entitled  to  recover.  In  the  course  of 
the  opinion  it  is  said:  "The  mere  consent 
of  the  plaintiff  that  his  wheat  might  be 
mixed  with  the  wheat  of  the  defendants  of 
the  same  kind  and  quality  was  not  inc-on- 
sistent  with  a  bailment  sinipliclter.  Owner* 
of  the  same  kind  of  property  and  of  equal 
value,  like  cereal  grains  or  wines,  may  con- 
sent that  they  be  mixed  together  In  mass, 
and  each,  in  law,  will  retain  title  to  his 
aliquot  part,  and  may  maintain  replevin  for 
his  share  as  agalns-t  a  wrongdoer  who  ac- 
quires possession  of  tlie  same.  By  force  ot 
this  rule  the  owner  of  grain  In  store  may 
sell  a  certain  <|uantity  of  tbe  same,  less  than 
tlie  wlio'.e,  and  pass  title  thereto,  without 
ser<i  rating  the  part  so  sold  from  the  whole." 
But  "an  agreement  that  tiie  particular  article 
wliicli  the  owner  placid  in  the  bands  of 
another  may  be  by  liini  consumed  or  sold  in 
the  course  of  trade  is  utterly  inconsistent 
with  the  principles  on  which  the  law  of 
bailment  is  foutidod.  TIip  very  term  'bail- 
ment' implies  tiiat  the  owner  of  an  articlu 
has  placed  it  in  the  hands  of  another,  wiio 
is  at  some  time  to  redeliver  the  same  to  the 
owner.  If  the  owiii»r  consents  that  tbe 
person  to  whom  lie  delivers  tlie  tiling  iiwy 
consume  or  destroy  it.  It  is  not  a  bailiiient, 
whatever  else  the  transaction  may  be  in  tlie 
law." 

A  very  interesting  and  apt  case.  Illustra- 
tive of  the  priiiciiiles  wlii(.'h  sliould  govern 
in  the  decision  of  the  case  at  bar,  is  that  of 
the  Insurance  Co.  v.  Randall,  supra.    It  was 
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an  notion  on  a  policy  of  insurauce  which 
stipulated  that  "goods  held  in  trust  or  on 
coiiiiuission  uuist  be  insured  as  audi,  other- 
wise the  iH)llcy  will  not  extend  to  cover 
them."  The  plaintiffs  were  millers  iu  South 
Australia.  According  to  their  custom  and 
course  of  business,  wheat  was  received  by 
them  from  farmers  to  whom  such  course  ot 
business  and  dealing  was  known,  and,  on 
receipt,  shot  out  of  bags,  in  the  presence  of 
the  farmer  who  brought  it,  into  large  hutches, 
where  it  became  mixed  with  other  wheat 
which  had  been  received  in  like  manner  and 
thus  became  the  common  stock  of  the  mill, 
which,  according  to  the  custom  of  business 
kno^Ti  to  the  farmer,  was  either  sold  by 
the  plaintiffs  or  ground  in  their  mill  and 
disposeil  of  for  their  l)eneflt.  On  the  de- 
livery of  the  wheat  to  the  plaintiffs  they 
gave  the  farmers  receipts  in  this  form:  "Re- 
ceived." etc.,  "in  store."  The  farmer  could 
at  any  time  demand  an  equal  quantity  of 
grain  of  like  quality  and  grade  as  that  de- 
livered by  him  to  the  plaintiffs,  or  the  mar- 
ket price  of  an  equal  quantity,  fixing  the 
price  as  of  the  day  on  which  he  made  his 
demand,  and  the  plaintiffs  had  the  option  of 
delivering  wheat  of  like  quantity  or  paying 
the  market  price.  The  mill  and  its  contents 
were  destroyed  by  fire,  and  a  claim  was  made 
by  the  plaintiffs  to  the  insurance  company 
for  the  loss,  but  the  amount  being  in  dispute, 
an  action  was  brought  by  them  to  recover  the 
Talxie  of  the  stock  consumed.  The  plaintiffs 
-declared  on  the  policy,  and  the  defendant 
pleaded  that  the  wheat  taken  In  btorage 
by  the  plaintiffs  from  the  farmers  was  held 
by  them  upon  trust  and  therefore  not  cover- 
ed by  the  policy.  Issne  was  joined  on  the 
plea  and  the  action  tried  before  the  chief 
justice  and  a  jury.  No  evidence  was  addu- 
ced by  the  defendant,  but  its  counsel  applied 
for  a  nonsuit  on  the  ground  that  the  evidence 
showed  that  the  wheat  was  held  in  trust 
and  was  not  the  property  of  the  plaintiffs. 
The  chief  Justice  declined  to  grunt  a  nonsuit, 
and  by  consent  a  verdict  was  rendered  in 
faror  of  plaintiffs  with  leave  to  the  defend- 
ant to  move  for  a  verdict  for  it  if  the  court 
should  he  of  the  opinion  that  the  wlkeat  was 
taken  on  storage  and  was  in  fact  held  in 
trust  by  the  plaintiffs.  A  rule  nisi  was 
granted,  calling  on  the  plaintiffs  to  show 
cause  why  the  verdict  entered  should  not  be 
set  .nslde  and  one  rendere<i  for  the  defend- 
ant on  the  following  grounds:  First,  the 
grain  stored  had  not  been  insured  by  the  de- 
fendant; and  second,  the  wheat  taken  on  stor- 
age by  the  I'laiutiffs  was  held  upon  trust,  and 
was  not  within  the  terms  of  the  policy. 
I'pon  argument,  the  judges  being  equally  di- 
vided in  oi)inion.  the  rule  was  discharged. 
From  this  judgment  an  appeal  was  taken 
to  the  I'rivy  Counsel,  where  the  case  was 
affirmed  after  an  elaborate  and  extensive 
argument  on  both  sides,  on  the  ground  that 
the  transaction  between  the  plaintiffs  and 
the  farmers  who  delivered  wheat  to  them 


was,  la  law,  a  sale,  and  not  a  bailment,  and 
that  the  property  of  the  wheat  was  so  vest- 
ed in  the  plaintiffs  that  they  would  have  been 
comi)elle<l  to  bear  the  loss  by  fire  if  not 
indemnified  by  insurance,  and,  therefore, 
could  recover  from  the  defendant  company. 

From  these  decisions  and  the  principles  an- 
nounced in  them,  it  seems  incontrovertible 
that,  under  the  facts  as  disclosed  by  the  rec- 
ord, the  contract  and  agreement  between  the 
plaintiff  and  his  assignors  and  the  defend- 
ant, under  which  the  wheat  In  question  was 
delivered  and  received  cannot  be  construed 
to  be  a  mere  bailment,  but  It  was,  in  law, 
a  sale  or  exchange,  and  the  liability  for  loss 
by  fire  was  with  the  defendant.  The  wheat 
was  not  received  by  defendant  to  be  stored 
for  safe-keeping  until  called  for  by  the  owner, 
nor  was  it  delivered  with  the  understanding 
that  it  or  other  wheat  of  the  same  grade  and 
quality  from  the  common  mass  was  to  be  re- 
turned. By  consent  of  all  parties  It  was  mix- 
ed with  and  became  a  part  of  the  consumable 
stock  of  the  mill,  and  the  defendant  had  a 
right  to  and  did  make  such  use  of  it  as  it  saw 
fit,  being  liable  to  pay  therefor,  when  de- 
manded, either  in  money  at  the  market  price 
of  grain  of  like  grade  and  quality,  or  In  other 
wheat  of  the  same  grade  and  quality.  The 
effect  of  the  transaction  was,  therefore,  to 
create  a  debt  from  the  defendant  to  the  depos- 
itors, which  It  could  pay  either  in  money  or  in 
kind.  The  provisions  in  the  wheat  receipts 
as  issued  by  the  defendant,  "damages  by  the 
elements  excepted,"  and  for  the  payment  of 
storage  charges  and  sacks,  did  not  var>'  the 
nature  of  the  transaction  or  change  what 
would  otherwise  be  a  sale  or  exchange  into  a 
mere  bailment.  The  contract  must  be  as- 
certained from  the  general  course  of  dealing 
and  the  entire  transaction,  and  not  from  a  sin- 
gle provision  or  provisions  which  defendant 
has  seen  proper  to  include  in  its  wheat  re- 
ceipts. It  cannot,  by  inserting  into  its  re- 
ceipt some  clause  or  clauses  which,  standing 
alone,  are  inconsistent  with  a  sale,  change 
tlie  entire  nature  of  the  transaction,  and  make 
a  bailment  out  of  what.  In  law  and  in  fact, 
was  a  sale  or  exchange. 

We  are  cited  to  a  number  of  cases  which 
are  supiwsed  to  support  the  defendant's  argu- 
ment that,  although  the  Identical  wheat  deliv- 
ered was  consumed  by  defendant,  the  case  is 
neverthless  one  of  bailment,  as  there  was  all 
the  time  wheot  In  the  mill  and  warehouse 
or  elsewhere  in  the  state,  belonging  to  the  de- 
fendant, G<iual  in  amount  to  that  delivered 
and  of  the  same  grade  and  quality.  Moses 
v.  Toetors,  C4  Kan.  149,  «7  Tac.  526,  5"  L.  It. 
A.  2(i7;  National  Bank  v.  Langan,  28  111. 
App.  401;  McGrew  v.  Thayer,  24Ind.App.578, 
57  N.  E.  2C2:  State  v.  Rieger,  59  Minn.  154.  60  N. 
VV.  1087.  State  v.  Rieger,  supra,  was  under 
a  special  statute,  and  the  other  cases  cited 
were  those  of  warehousemen  who  did  not 
have  the  right  to  use  the  grain  stored  with 
them  as  a  part  of  their  consumable  stocks  and 
for  their  own  use  and  benefit. 
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We  conclnde,  therefore,  tbnt  for  the  rea- 
sons given  the  Judgwient  of  the  lower  court 
■was  right,  and  must  be  afflnued.  There  Is  ho w- 
ever,  another  view  of  the  case  which  Is  worthy 
of  consideration,  although  not  specially  reli- 
ed upon  by  plaintiff.  It  appears  from  the  an- 
swer of  defendant,  as  we  understand  it,  that 
prior  to  the  fire  It  had  used  or  shipped  from 
the  warehouse  and  mill  a  part  of  the  wheat 
which  It  claims  was  stored  with  It,  and.  at 
the  time,  there  was  a  shortage  of  about  17,000 
bushels.  It,  therefore,  did  not  have  on  hand 
wheat  sufficient  to  satisfy  in  full  the  claims 
of  the  parties  who  had  deposited  wheat  with 
It.  If  the  original  contract  was  a  mere  bail- 
ment with  the  right  In  the  defendant  to  ship 
or  use  the  wheat  dei^osited.  there  are  authori- 
ties holding  that  the  character  of  the  transac- 
tion and  the  relation  of  the  parties  were  chan- 
ged when  any  part  of  the  wheat  was  so  used 
or  shipped,  and  It  could  thereafter,  at  the 
election  of  the  bailor,  be  treated  as  a  com- 
pleted sale.  Cloke  v.  Shafroth,  137  111.  393, 
27  N.  E.  702;  Nelson  v.  Brown.  44  Iowa,  455; 
Bucher  v.  Commonwealth.  103  Pa.  528. 

The  judgment  of  the  court  below  will  be 
affirmed. 

On  Rehearing. 

There  Is  no  finding  tliat  It  was  specifically 
agreed  that  the  defendant  should  have  the 
option  to  pay  for  the  wheat  in  controverey 
either  in  money  or  in  lilnd.  The  court,  how- 
ever. In  Its  findings  set.s  out  In  detail  the 
facts  constituting  the  contract  between  the 
parties,  from  which  It  conclusively  appears 
that  neither  the  wheat  delivered  by  the  plaiu- 
tiff  and  his  assignors  nor  wheat  from  the 
common  mass  Into  which  It  was  imt  was  to  be 
returned,  but  that  the  wheat  was  to  be  mixed 
with  and  become  a  part  of  the  consumable 
stock  of  the  mill,  to  be  sold  and  disposed  of 
by  the  defendant  on  its  own  accoimt.  Find- 
ings 4  and  i>.  In  substance,  are  that  at  the 
time  the  wheat  was  delivered  and  received, 
it  was  the  custom  and  usual  couri4e  of  busi- 
ness of  the  defendant,  known  to  and  acted  up- 
on by  persons  dealing  with  It,  for  it  to  mix 
all  wheat  delivered  with  that  belonging  to  it 
in  one  common  mass;  the  first  refusal  of  such 
wheat  lieing  reserve<l  by  and  conceded  to 
the  defendant;  and  thereaftei',  "at  Its  own 
convenience  and  pleasure"  and  "without 
any  written  authority,"  to  "ship  out  any  of 
such  common  mass  •  •  •  or  grind  the 
same  Into  flour  and  other  mill  pro<hicts  and 
the  same  to  sell  for  the  account  and  benefit  of 
the  defendant,"  and.  generally.  In  settlement  of 
the  claims  arising  out  of  such  delivery  to  "pay 
by  bank  check  or  In  money  to  the  jicrson  de- 
livering the  wheat  the  market  value  at  Salem. 
Or.,  on  the  day  of  settlement,  of  merchanta- 
ble wheat  of  the  quantity  delivered.  less  ware- 
house charges."  although,  in  some  instances, 
settlements  were  made  by  delivery  of  wheat 
equal  in  (juallty  and  quantity  to  that  received. 
.\nd  finding  1<>  is  that  the  wheat  of  the  pInintifT 
and  his  assignors  was  delivered  and  received  In 


pursuance  of  and  according  to  such  usage. 
custom,  and  regular  course  of  business,  and 
that  the  parties  "contracted  with  reference  to 
and  relied  upon"  the  same.  The  custom  and 
general  course  of  business,  therefore,  entered 
Into  and  became  a  part  of  the  contract  be- 
tween them,  and  the  legal  effect  of  the  trans- 
action is  that  the  wheat  was  delivered  and  re- 
ceived uuder  an  agreement  that  It  should  be 
mixed  with  wheat  belonging  to  the  defendant 
and  that  the  latter  could,  at  Us  owu  conven- 
ience and  pleasure,  and  without  any  further 
authority  from  the  persons  delivering  it, 
sell  and  dispose  of  the  wheat  or  grind  it  into 
flour  and  other  mill  products  and  sell  the 
same  for  its  owu  account  and  benefit;  and  this, 
as  we  have  endeavored  to  point  out,  consti- 
tutes a  sale,  and  not  a  bailment.  The  fact 
that  there  was  no  special  or  distinct  agree- 
ment that  defendant  should  have  the  oi)tion  to 
pay  for  the  wheat  either  In  money  or  in  kind 
Ik  unimiiortant.  If,  as  the  findings  show,  nel- 
ther  llie  wlieat  delivered  nor  wheat  from  the 
-ommoii  mass  with  which  It  was  mixed  was  to 
be  returned  to  the  farmers,  but  It  was  under- 
stood that  it  should  become  a  part  of  the 
consumable  stock  of  the  mill  to  be  sold  and. 
dispoi-ed  of  by  the  defendant  as  its  own,  it 
neces.earily  follows  that  the  title  pasxini.  The 
defendant  could  only  discharge  its  obligation 
by  paying  for  the  whejit  In  some  way,  and 
whether  it  was  required  to  make  such  pay- 
ment In  money,  or  had  the  option  to  pay  in 
money  or  In  kind,  cannot  change  the  legal  ef- 
feet  of  the  transac-tlon. 

The  petition  for  rehearing  Is  therefore  de- 
nied. 

There  la,  however,  a  cross-ap|)eal  by  the 
plaintiff,  which  was  not  referred  to  in  the  opin- 
ion heretofore  filed.  The  court  below  denied 
the  plaintiff  Interest  on  the  value  of  the 
wheat  from  the  time  of  the  demand  In  Au- 
gust, inoi.  and  from  this  ruling  he  apiteals. 
As  we  have  seen,  this  Is  an  action  on  a  con- 
tract to  recover  the  value  of  the  wheat  deliv- 
ered by  the  ))lalntlff  and  bis  assignors  to  the 
defendant.  The  value  of  such  wheat  Itecanie 
due  and  payable  on  demand  according  to 
the  contract,  and  should,  therefore,  bear  Inter- 
est from  that  time.    B.  &  C.  Conip.  i  4na">. 

The  judgment  will  be  mollified  accordingly, 
and  the  cause  remanded  to  the  court  below, 
with  directions  to  enter  a  judgment  on  the 
findings  of  fact  in  favor  of  the  plaintiff  for 
the  value  of  the  wheat  delivered  by  him  and 
his  assignors  to  the  defendant  together  with 
lecnl  interest  thereon  from  the  date  of  the 
demand. 


MT-LTXOMATT    OOrXTY    v.    WIITTR. 
(Supreme  Oo«rt  of  Oregon.    April  3.  lOOC) 

1.    .\PPEAT.— RTflTIT   TO    .\T,T.EOE    KrROR— MEAS- 

vnr.  OF  Relief  Obtained. 

A  rowntv  pu<hI  to  invniirtatc  nn  pxrliance 
of  oortii'n  void  wari-int*  fov  tnx  oorti''oatos.  to 
hivn  (lofondnnts  deHTed  tni^toos  of  thp  certiS- 
catoa,  to  restrain  their  transfer,  and  to  recover 
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the  proceeds  derived  by  defendants  from  the  sale 
thereof  and  the  amount  of  the  taxes,  coats,  and 
penalties  for  wliich  the  properties  were  bought 
by  the  c<iunty,  on  the  theory  that  the  certificates 
were  still  outstanding.  It  was  proved,  however, 
that  nil  the  certificates  had  been  returned  to  the 
county  for  cancellation,  except  a  few  which 
■were  returned  at  the  trial.  Whereupon  the 
court  decreed  that  the  transfer  was  void.  Held, 
that  such  decree  did  not  afford  complainant  the 
fnll  relief  to  which  it  deemed  itself  entitled, 
and  therefore  did  not  preclude  it  from  appeal- 
ing therefrom. 

2.  JuncMENT— Coi.i.r.siv-E   SciT— Kftect. 

Where  a  connty  induced  M.  to  brin;  a  salt 
against  it  and  a  bank  to  have  certain  county 
warrants  declared  invalid,  and  to  enjoin  the 
couuty  from  paying  them,  and  the  bank  from  re- 
ceiving payment,  the  suit  was  collusive,  so  that 
the  bank  was  not  estopped  by  the  injunction 
obtained,  nor  liable  to  the  county  for  funds  col- 
lected by  its  assignee  on  such  certificates,  unless 
such  assignee  in  fact  represented  the  bank. 

3.  EsToi'Ptx  — Tax  Cebtificates  —  Invai-idi- 

TV. 

Where  an  assignee  of  certain  tax  certifi- 
cates, wrongfully  transferred  to  his  assignor 
without  consideration,  collected  a  large  sum 
from  the  delinquent  taxpayers  thereon,  such  a_»- 
siguee  was  estopped  as  against  the  county,  in 
a  suit  to  recover  the  amount  so  collected,  to 
claim  that  the  tax  certificates  were  void. 

4.  Counties  — Tax  Certificates —Executed 
Tbansfer—Conbidebation— Invalidity. 

AVhere  tax  certificates  belonging  to  a  county 
were  wronsfuUy  transferred  in  exchange  for 
certain  void  county  warrants,  the  fact  that  the 
tran.sfer  was  voluntary  and  with  full  knowledge 
of  the  facts  was  no  defense  against  the  county's 
right  to  recover  money  collected  by  the  assignees 
of  such  certificates  from  the  delinquent  tax- 
payers. 

On  retaearlnx.    Reversed  and  remanded. 
For  former  opinion,  see  82  Pac.  23. 

Charles  H.  Carey  and  L.  R.  Webster,  for 
api)ella>it.  Joseph  Simon,  tor  respondent 
bank.  Martin  L.  Pipes,  for  respondent 
White. 

MOORE,  J.  At  a  rehearing  of  this  cause 
plalntlfTs  counsel  insisted  that  we  erred  In 
assuuiiuK  in  our  former  opinion  that  the  aver- 
ments of  Mengiy's  employment  by  Mnltnomab 
county,  to  bring  a  suit  agiilnst  It,  to  hare 
<«rtain  of  Its  warrants  declared  invalid  and 
the  collec-tlon  thereof  enjoined,  as  nllege<1  in 
the  separate  answers,  were  proved,  because 
demurrers  thereto  had  been  sustained.  If, 
on  an  appeal  In  equity,  the  suatainlug  of  a 
demurrer  be  considered  erroneous,  and  the 
truth  of  the  pVndlng  thus  challenged  there- 
by established.  It  would  be  unnecessary  to 
"assume*'  the  existence  of  the  facts  alleged, 
because  they  would  have  been  Already  sub- 
stantliited  In  the  ninnner  Indicated.  It  seem- 
ed to  be  conceded  at  the  former  hearing  In 
this  court  that  Meagly  was  so  employed  and 
paid,  and,  accepting  this  supposed  ndmission 
as  being  true,  a  conclusion  of  law  was  based 
therein  to  the  effect  that  the  decree  enjoin- 
ing Multnomah  county  was  not  binding  upon 
It  This  deduction  was  not  predicated  on  any 
acknowledgment  of  the  facts  alleged  as  new 
matter  In  the  answers,  because  demurrers 
thereto  had  been  sustained,  but  on  the  suppos- 
ed avowal,  though  it  Is  stated  In- the  opinion 


heretofore  annotmced  that  sustaining  the  de- 
murrers was  an  implied  admission  of  the 
facts  alleged.  This  was  adverted  to  as  cor- 
roborative of  what  we  understood  to  be  the 
solemn  acknowledgment  of  counsel  respect- 
ing a  material  fact. 

The  decision  heretofore  reached  Is  reviewed 
on  discovering  that  a  mistake  of  fact  was 
made  In  declaring  that  a  valid  part  of  a 
few  of  the  county  warrants  formed  a  consid- 
eration for  the  exchange  of  the  whole  there- 
of for  the  tax  certificates.  In  the  former 
opinion  It  Is  said:  "The  complaint  herein 
states  that  the  decree  In  the  Meagly  Case 
determined  that  the  coimty  warrants  were 
▼alld  to  the  extent  of  ^09.37,  and,  after  set- 
ting out  a  list  of  them,  contains  the  follow- 
ing averment:  'All  of  which  said  warrants 
herein  mentioned  and  referred  to  are  now 
held  and  owned  by  the  defendant,  the  First 
National  Bank  of  Portland,  Oregon.'"  It 
is  maintained  by  plaintiff's  counsel  that  this 
excerpt  refers  to  a  statement  of  the  substance 
of  the  decree  in  the  Meagly  Case,  and  not  to 
any  averment  of  fact  In  the  case  at  bar.  A 
re-examlnatlon  of  that  pleading  seems  to  war- 
rant the  construction  thus  placed  upon  the 
language  used.  The  mistake  of  fact  in  this 
respect  necessarily  avoids  the  conclusion  here- 
tofore reached,  requiring  an  examination  of 
the  entire  cause  as  upon  its  original  submis- 
sion. This  brings  up  for  consideration  the 
defendants'  motion  to  dismiss  the  appeal, 
which  question  was  reserved  until  the  cause 
could  be  beard  on  Its  merits.  Multnomah 
County  V,  White  (Or.)  81  Pac.  388.  It  is 
argued  that,  as  the  plaintiff  secured  in  the 
lower  court  the  full  measure  of  alternative 
relief  sought.  It  cannot  appeal  from  the  de- 
cree rendered  in  its  favor.  The  prayer  of 
the  complaint  Is,  In  effect,  that  the  order  of 
the  county  court  of  Multnomah  county,  where- 
by the  tax  certificates  were  exchanged,  be 
declared  void,  and  that  the  defendants  re- 
ceived and  held  the  certificates  as  trustees  for 
plaintiff's  use;  that  they  be  enjoined  from 
transferring  or  collecting  any  of  the  certif- 
icates remaining  in  their  possession  and  re- 
qtiired  to  show  by  answer  to  whom  they  sold 
or  assigned  any  of  them  and  the  consideration 
received  therefor ;  "and  that  upon  such  show- 
ing a  decree  be  made  and  entered  allowing  tlie 
plaintiff  as  relief  herein  either:  (1)  A  judg- 
ment against  the  defendants.  Jointly  aiid  sev- 
erally, for  the  proceeds  derived  by  them  and 
each  of  them  from  selling,  assigning  or  col- 
lecting the  said  certificates  of  sale,  and  each 
thereof;  (2»  a  Judgment  against  the  defend- 
ants. Jointly  and  severally,  for  the  amount 
of  the  ta.T,  costs  and  penalties  for  which  the 
said  several  properties  were  bought  by  the 
county  of  Multnomah  at  the  public  tax  sale; 
or  (3)  decreeing  that  the  county  of  Multno- 
mah Is  still  the  owner  and  holder  of  eacJi 
and  all  of  the  snld  certificates  of  sale  a8.sign- 
ed  and  transferred  to  the  defendants,  or 
either  of  them,  and  that  neither  the  said  de- 
fendants, or  any  other  persou  to  whom  the 
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stlA  defendants,  or  either  of  them,  may  have 
attempted  to  assign  or  transfer  them,  or  any 
of  them,  have  acquired  any  right,  title  or  In- 
terest therein."  The  court,  having  made  flnd- 
UiRs  of  fact  and  of  law,  decreed.  In  substance, 
that  the  transfers  of  the  certificates  to  the 
defendants  was  illegal,  and,  notwithstanding 
such  attempted  assignment,  the  plaintiff 
herein  had  been  and  was  the  owner  of  the 
certificates  and  of  the  real  property  described 
therein;  that  neither  the  defendants  nor  any 
person  to  whom  they  undertook  to  assign  any 
of  the  certificates  acquired  any  right,  title, 
or  Interest  therein,  or  to  the  lands  affected 
thereby ;  and  that  the  records  of  Multnomah 
county,  so  far  as  they  purported  to  show  an 
assignment  or  tran-^fer  of  the  certificates, 
be  canceled. 

A  party  to  a  suit  will  not  be  permitted  on 
appeal  to  assume  a  position  inconsistent  with 
that  taken  by  him  at  the  trial  below,  and.  if 
he  there  obt.-iins  the  full  measure  of  relief 
which  he  asks,  he  cannot  assign  as  error  the 
action  of  the  court  which  he  invited.  Hume 
».  Turner.  42  Or.  402,  70  Pac.  Oil.  It  Is  evi- 
aent.  we  thing,  that  iilalntlff's  counsel  sup- 
nosed,  when  the  complaint  was  prepared,  that 
the  defendants  and  the  persons  to  whom  they 
assigned  the  tax  certificates  were  the  owners 
and  holders  thereof.  The  transcript  shows, 
however,  that  nearly  all  the  delinquent  tax- 
payers named  In  the  certificates  had  paid  a 
part  of  the  sum  for  which  their  real  property 
had  been  sold,  whereupon  the  certificates  were 
returned  to  the  county  clerk  and  canceled, 
thereby  apparently  releasing  the  premises 
from  the  effect  of  the  tax  sales.  In  framing 
the  prayer  for  relief,  plaintiff's  counsel  must 
have  thought  that  the  tax  certificates  were 
outstanding,  as  upon  a  sale  thereof  by  the 
county,  when  in  fact  they  were  all  canceled, 
except  a  few  which  were  returned  at  the  trial. 
The  prayer  of  the  complaint  thus  as.sumes  a 
condition  which  did  not  exist,  and,  from  this 
evident  mistake  of  fact,  we  do  not  think  the 
plaintiff  secured  the  full  measure  of  the  al- 
ternative relief  which  Its  counsel  expected 
could  be  obtained.  The  tax  certificates  hav- 
ing been  returned  to  the  county  clerk  and 
canceled,  the  defendants  could  not  be  declar- 
ed to  be  the  holders  thereof  as  trustees  for 
ttie  use  and  benefit  of  the  plaintiff,  which 
preliminary  decree  was  a  condition  precedent 
to  the  granting  of  either  form  of  the  alterna- 
tive relief  desired.  The  evident  mistake  of 
fact  of  plaintiff's  counsel,  on  which  the  pray- 
er for  relief  Is  based,  shows  that  the  position 
taken  by  them  In  this  court  Is  not  Inconsistent 
with  that  chosen  In  the  court  below,  where 
the  plaintiff  did  not  secure  the  full  measure 
of  the  alternative  relief  which  Its  counsel 
reasonably  supposed  could  have  been  obtain- 
ed, and  bence  the  appeal  should  not  be  dis- 
missed. 

Considering  the  case  on  its  merits,  little 
need  be  said  at  this  time,  for,  as  an  error  was 
committed  In  sustaining  the  demurrers  to  the 
separate  answers,  the  decree  must  be  revers- 


ed, and  the  cause  remanded  for  trial  upon 
the  issue  as  to  whether  or  not  Mengiy  was 
employed  by  Multnomah  county  and  received 
a  comi)ensation  from  it  for  bringing  the  .suit 
to  have  the  county  warrants  declared  Invalid 
and  the  collection  thereof  enjoined.  If  he 
was  80  employed  and  paid,  the  county,  by  him 
as  plaintiff.  In  effect,  was  attempting  to  main- 
tain a  suit  against  itself  as  defendant,  and. 
as  a  party  cannot  be  permitted  to  assume 
such  dual  positions,  any  decree  rendered 
therein  was  invalid,  and,  this  being  so.  the 
defendant  the  First  National  Bank  of  Port- 
land, Oregon,  Is  not  estopped  by  the  Injunc- 
tion or  liable  to  the  plaintiff  herein,  unless 
the  defendant  White  was  Its  agent  in  negoti- 
ating the  assignment  of  the  certificates  or  in 
oolleotlng  any  part  of  the  tax  thus  represent- 
ed as  delinquent. 

The  defendants  offered  evidence  at  the  trial 
tending  to  show  that  many  of  the  tax  certif- 
icates In  question  were  void  for  various  rea- 
sons. The  trial  court,  disposing  of  this  mat- 
ter, held  that,  as  $4,300  was  secured  by 
White  from  the  delinquent  taxpayers,  the  par- 
ties receiving  the  money  wereestopiie<l  to  assert 
the  Invalidity  of  the  certificates  by  means  of 
which  the  sum  was  collected,  and  with  its 
finding  of  facts  filed  an  opinion,  a  part  of 
which  is  adopted  as  the  rule  applicable  to 
this  branch  of  the  case,  to  wit:  "It  is  a  well- 
settled  principle  of  law  that  the  assignee  or 
licensee  of  any  right,  accepted  and  acted  un- 
der, is  estopped  to  deny  the  authority  from 
which  the  right  proceeds.  When  money  has 
been  received  either  by  an  agent  or  Joint  own- 
er under  a  contract  that  Is  illegal,  the  agent 
or  joint  owner  cannot  protect  himself  from 
accounting  for  what  was  so  received  by  set- 
ting up  the  illegality  of  the  transaction  in 
which  it  was  paid  to  him.  Thus  an  agent  for 
the  collection  of  a  promissory  note  cannot 
defend  in  an  action  brought  by  bis  principal 
for  the  amount  collected  ui)on  the  note,  either 
upon  the  ground  that  the  note  was  for  any 
reason  Illegal  or  that  the  debt  was  not  justly 
due.  And  a  licensee  of  a  patent,  who  has 
acted  under  it  and  received  profits  from  the- 
sale  of  the  patented  article,  will  be  estopped 
to  deny  the  validity  of  the  patent  in  an  action 
by  the  patentee  to  recover  royalties  or  to  ob- 
tain an  account.  Bigelow  on  Estop.  552,  553. 
Applying  these  principles  to  this  case,  it 
would  seem  clear  that  defendants  should  not 
be  heard  to  say  that  the  certificates  were 
Illegal,  as  a  defense  to  plaintiffs  claim  for 
an  accounting  for  the  money  collected  there- 
on." The  principle  thus  announced  is  op- 
posed to  the  doctrine  asserted  by  defendants' 
counsel  that,  though  a  contract  Is  without 
consideration,  yet,  if  it  is  voluntarily  and 
with  full  knowledge  of  the  facts  executed, 
the  property  in  the  thing,  whether  money  or 
chattel,  is  transferred  and  cannot  he  recover- 
ed, so  that  a  consideration  is  not  an  essential 
part  of  an  executed  contract.  The  rule  in- 
voked may  be  controlling  as  between  private 
parties,  but  it  can  have  no  application  to  a. 
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mnniclpnl  corporation  which  holds  Its  prop- 
erty In  trust  for  the  public  and  is  represent- 
ed by  officers,  and.  If  such  property  is  nn- 
lawfully  sequestered,  It  may  be  recovered. 
If  the  county  warrants  In  question  were 
wholly  valueless,  so  that  no  consideration 
was  given  for  the  tax  certificates,  the  parties 
responsible  for  collecting  the  sum  received 
from  the  taxpayers  must  account  therefor  to 
the  plaintiff. 

The  decree  rendered  in  this  court,  dismiss- 
ing the  complaint,  will  therefore  be  set  aside, 
the  cause  remanded,  with  directions  to  over- 
rule the  demurrers,  to  take  further  evidence 
upon  the  issues  Involved,  and  to  render  a  de- 
cree as  hereinbefore  Indicated. 


STATB  V.  MIIiI.ER 
(Supreme  Court  of  Oregon.    April  3,  1906.) 

1.  Banks  and  Banetno  —  Checks  —  Cebti- 
FiCATioN— VALiDrry. 

Where  an  agent  of  a  bank  certifies  a  check 
which  he  iiisues,  whereby  the  funds  of  the  bank 
may  be  withdrawn  for  his  benefit,  the  person  re- 
ceiving the  check,  in  order  to  give  it  validity,  is 
bound  to  make  inquiry  from  other  officers  of 
the  bank  in  respect  to  its  validity. 

2.  False  Pbetesses  —  Evidence  — Pkbsump- 

TION. 

In  a  prosecution  against  a  bank  cashier 
for  drawing  and  certifying  a  personal  check 
when  he  did  not  have  the  money  on  deposit, 
where  the  person  receiving  the  check  is  a  banker, 
he  is  presumed  to  know  the  law  relating  to  that 
bnsinens,  and  hence  could  not  have  depended  on 
the  primary  liability  of  the  bask  as  giving  va- 
lidity to  the  check. 

3.  Saue— Elements  of  Ovfekse  —  Reliance 
ON  Hepbesentations. 

Under  B.  &  C.  Comp.  {  1812,  providing  that 
if  any  person  shall  by  any  privy  or  false  token, 
and  with  intent  to  defraud,  obtain  from  any 
other  person  any  money  or  property,  he  shall  be 
punished,  a  cashier  of  a  bank,  issuing  his  person- 
al check  and  certifying  it  when  he  had  no  money 
on  deposit  in  the  bank,  coald  not  be  convicted  of 
a  violation  of  this  section,  where  the  person  re- 
ceiving the  check  knew  that  he  bad  no  money  on 
deposit. 

Appeal  from  Circuit  Court,  Baker  County ; 
Sam   White.  Judge. 

Roy  H.  MlUer  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Re- 
Tetsed. 

C.  A.  Johns  and  Wm.  P.  Lord,  for  appel- 
lant A.  M.  Crawford,  Atty.  Oen.,  for  the 
State. 

MOORE,  J.  The  defendant,  Roy  H.  Miller, 
was  convicted  of  the  crime  of  obtaining  mon- 
ey by  false  pretenses,  and  appeals  from  the 
Judgment  which  followed,  assigning  as  er- 
ror, inter  alia,  the  action  of  the  court  In  re- 
fusing to  instruct  the  jury,  as  requested,  to 
return  a  verdict  of  not  guilty. 

It  Is  argued  by  his  counsel  that  the  testi- 
mony shows  that  there  was  no  intent  on  the 
part  of  the  defendant  to  defraud  the  per- 
son from  whom  the  money  and  property 
were  obtained,  and  that  such  person  never 
relied  upon  any  alleged  false  pretense  as  a 
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means  Inducing  him  to  part  with  any  of  his 
property  and  hence  an  error  was  committed 
as  stated.  The  bill  of  exceptions  discloses 
that  on  February  23,  1904.  one  A.  P.  Goss 
entered  into  a  written  contract  with  Miller 
whereby  he  stipulated  to  convey  to  the  lat- 
ter certain  real  property  in  Sumpter,  Or., 
with  the  buildings  thereon,  and  also  to  trans- 
fer to  him  a  business,  known  as  the  B.ink  of 
Sumpter,  for  $15,000,  which  sum.  except 
$1,000  thereof,  was  to  be  retained  by  Miller, 
together  with  all  the  promissory  notes  and 
overdrafts  of  the  bank,  as  a  trust  fund  with 
which  to  pay  Its  creditors  whose  debts  were 
to  have  been  discharged  within  two  years, 
when  tbe  remainder  of  the  uncollected  notes 
and  credits  assigned  to  him,  together  with 
any  part  of  the  $14,000  unused,  were  to  be 
returned  to  Goss.  The  testimony  shows  that 
Goss  performed  his  part  of  the  agreement  by 
transferring  the  property  of  the  Bank  of 
Sumpter,  tbe  value  of  which  was  at  least 
$10,000  less  than  its  liabilities,  receiving 
therefor  Miller's  personal  check  for  $1.5.00(1, 
drawn  on  the  First  National  Bank  of  Sump- 
ter, of  which  he  was  then  the  cashier,  and 
as  such  certified  the  order  for  the  payment 
of  tbe  money.  Goes  Immedlatei.v  assigned 
the  check  to  the  Bank  of  Sumpter.  of  which 
Miller  had  taken  charge,  receiving  credit  for 
$1,000,  whldi  was  subject  to  check,  and  a 
certificate  of  deposit  for  $14,000,  which  sped* 
fled  that  It  was  "payable  as  per  contract  of 
this  date."  The  testimony  further  shows 
that  Miller  operated  the  Bank  of  Sumpter 
until  July  28,  1904,  when  he  executed  a  deed 
and  a  bill  of  sale  of  all  Its  property  to  one 
C.  H.  McCulloch,  in  trust  for  the  credltoi-s, 
and  In  a  few  days  thereafter  this  bank  sus- 
pended payment,  thereby  terminating  its 
business. 

The  court  certifies  to  the  following  state- 
ment  contained  in  the  bill  of  exceptions,  to  wit: 
"There  Is  no  testimony  which  shows,  or 
tends  to  show,  that  the  defendant  ever  vio- 
lated any  terms  or  conditions  of  said  con- 
tract In  the  collection  of,  or  In  the  failure  to. 
collect  tbe  assets  of  tbe  bank,  or  that  he  fail- 
ed or  neglected  to  pay  out  and  disburse  any 
moneys  or  funds  so  collected  according  to  tbe 
terms  of  the  contract,  or  that  he  made  any 
profit  out  of  the  transaction,  or  that  he  used 
a  single  dollar  of  any  of  the  moneys  of  the 
bank,  or  the  proceeds  of  any  notes  or  other 
evidences  of  debt  by  blm  collected,  or  that 
he  failed  or  neglected  to  account  for  and 
pay  over  any  and  all  money  which  was  turn- 
ed over  to  him  or  which  was  by  him  collect- 
ed according  to  the  terms  and  conditions  of 
the  contract."  Goss,  appearing  as  a  witness 
for  the  state  was  asked :  "Q.  You  may  state 
to  the  jury  whether  or  not  the  sale  and  trans- 
action between  you  and  the  defendant  Mil- 
ler was  a  cash  sale  or  transaction?"  And  he 
answered:  "It  was.  Q,  And  why  did  you 
accept  it  (referring  to  the  check)  as  such, 
and  why  did  you  believe  it  to  be  genuine 
at  that  time,  what  if  any  circumi  \Buce  led 
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yon  to  believe  tbat?  A.  It  being  attested 
by  Iflm  as  cashier,  I  tbougbt  It  better. 
*  •  *  Q.  Now,  Mr.  GoRS,  you  may  state 
If  you  turned  over  to  tbe  defendant  Roy 
Miller,  tbe  property  of  tbe  bank,  believing 
that  and  reljing  upon  the  fact  of  the  $15,000 
check  which  you  testified  to,  being  a  good, 
genuine  and  valid  check?  A.  I  did.  Q.  And 
upon  what  bank  was  it  (referring  to  the 
•check)  given?  A.  The  first  National  Bank 
of  Sumpter,  Oregon.  Q.  Where  Is  the  First 
National  Bank  of  Sumpter,  Oregon,  with 
reference  to  tbe  Bank  of  Sumpter?  A. 
About  two  bloclis  distant.  Q.  Did  you  ever 
present  that  chpck  for  payment?  A.  I  de- 
posited it  In  the  Bank  of  Sumpter.  Q.  Please 
answer  the  question,  did  you  ever  present 
tbat  check  for  payment  to  the  First  National 
Bank  of  Sumpter?  A.  I  did  not  Q.  And 
why  didn't  you  do  It?  A.  Because  it  was 
the  same  as  cash  coming  through  there  and 
was  entirely  unneces.sary.  They  didn't  have 
the  cash  to  pay  It,  If  I  had  called  for  It 
Q.  Didn't  you  know.  Mr.  Goss,  at  the  time 
you  accepted  that  check  tbat  you  couldn't 
go  over  to  the  First  National  Bank  of  Sump- 
ter there  and  get  the  money  on  It?  A.  That 
Is  right  Q.  To«  knew  the  money  was  not 
there  with  which  to  cash  the  check?  A.  I 
was  told  it  was  not  Q.  Who  told  you?  A. 
Mr.  Miller."  The  bill  of  exceptions  does  not 
purport  to  contain  nil  the  evidence,  but  as 
the  court  Instructed  the  Jury  that  If  they 
should  find  that  Miller  told  Goss  that  there 
was  not  sufficient  funds  in  the  First  National 
Bank  of  Sumpter  to  pay  the  $1.5.000  check, 
whereupon  tbe  latter  Insisted  that  It  should 
be  certified  by  Miller,  who.  "by  reason  of 
such  Insistence,"  compiled  therewith,  and  Goss 
thereupon  accepted  the  check,  believing  that 
tbe  attestation  valldntert  it,  etc.,  it  may  be 
taken  as  granted  that  testimony  to  that  effect 
was  Introduced  at  the  trial.  In  the  ordinary 
<?our8e  of  business  of  a  bank,  tbe  certifying  of 
a  check  Imports  that  the  drawee  has  funds 
of  the  drawer  at  the  time,  of  which  a  suffl- 
<<lent  sum  shall  be  retaine<l  to  meet  the  pay- 
ment of  the  paper  on  presentation.  Fanners* 
&  Mechanics'  Bank  v.  Butchers'  &  Drovers' 
Bank.  28  N.  Y.  42.5.  Tbe  certifying  of  a 
check  Is  equivalent  to  an  acceptance  of  a  bill 
of  exchange,  payable  on  demand,  whereby 
the  sum  so  specified  is  immediately  trans- 
ferred from  the  drawer's  account,  thereby 
making  the  bank  primarily  liable  to  a  lM>na 
fide  holder  of  the  check  for  value.  Farmers' 
&  ^lecbanics'  Bank  v.  Butchers'  &  Drovers' 
Bank  (N.  X.)  60  Am.  Dec.  C78;  Meads  v. 
Merchants'  Bank  (N.  Y.)  82  Am.  Deo.  Xi\: 
Blckford  v.  First  National  Bank  (III.)  80 
Am.  Dec.  4.W;  Farmers'  &  Mt <li,inlfs'  Bank 
V.  Butchers'  &  Drovers'  Bank,  14  N.  Y.  62.S : 
Merchants'  Bank  v.  State  Bank,  10  Wall.  604. 
19  L.  Ed.  1008.  An  agent  of  a  bank  cannot 
bind  It  by  false  representations,  of  which  It 
had  no  actual  knowledge,  when  be  was  act- 
ing for  himself.  National  Bank  v.  Carper 
<Xex.  Civ-  App.)   !S7.  S,  W.  188.    "It  Is  ele- 


mentary," gays  Mr.  Justice  Ladd.  in  German 
Savings  Bank  r.  Des  Moines  National  Bank 
(Iowa)  98  N.  W.  600,  "that  an  agent  can- 
not bind  his  principal,  even  in  matters  touch- 
ing his  agency,  where  be  is  known  to  be  act- 
ing for  himself,  or  to  have  an  adverse  tntcr- 
est"  The  private  participation  of  a  cashier 
in  a  transaction,  which  may  aflb>ct  hla  prin- 
cipal, is  sufllciMit  to  put  the  other  party 
upon  inquiry  as  to  the  extent  of  the  agent's 
authority,  for  a  cashier  has  no  implied  power 
to  dispose  of  the  funds  of  a  bank  in  payment 
of  his  own  obligatlonsw  Hier  v.  Miller  (Kan. 
Sup.)  75  Pac.  77.  63  L..  R.  A.  952 ;  Rankin  r. 
BuBh  (Sup.)  87  N.  Y.  Supp.  539.  Thus  a 
person  cannot  deal  with  a  cashier  of  a  bank 
as  an  Individual  In  securing  a  draft,  and 
after  it  has  been  delivered  claim  that  its 
Issuance  has  become  the  transaction  of  tbe 
bank.  Camptiell  v.  Manufacturers'  National 
Bank,  67  N.  J.  Law,  301«  51  AU.  497.  91  Am. 
St  Rep.  438.  So.  too,  where  a  cashier  is- 
sues a  draft  to  himself  and  delivos  it  to  a 
broker,  to  be  used  in  speculating,  the  latter 
Is  placed  on  Inquiry  as  to  the  nature  and 
ownership  of  the  fund.  Mendel  T.  Boyd 
(Neb.)  91  N.  W.  860. 

To  give  validity  to  negotiable  paper,  so  as 
to  facilitate  Its  circulation,  the  rules  of  law 
impose  upon  a  bank  primary  liability  for 
certified  checks  drawn  upon  it  by  a  deposit- 
or or  a  customer,  because  such  a  transaction 
Is  the  ordinary  mode  of  doing  business. 
Where,  however,  an  agent  of  a  bank  draws  a 
draft,  payable  to  himself,  or  ciertifles  a  check 
which  he  issues  whereby  the  funds  of  the 
bank  are  or  may  be  withdrawn  for  his  bene- 
fit, the  transaction  is  extraordinary,  and  be- 
fore tlie  bank  can  be  rendered  liable  there- 
on, the  person  receiving  such  draft  or  chock 
Is  bound  to  make  Inquiry  from  other  officers 
of  the  bank  in  respect  to  the  validity  of  the 
paper.  Goss  was  a  banker,  and  is  presumed 
to  know  the  law  and  customs  applicable  to 
the  business  in  which  he  was  engaged,  and, 
this  being  so,  he  could  not  hare  depended 
upon  any  primary  liability  of  the  First  Na- 
tional Bank  of  Sumpter  as  giving  validity 
to  the  check  which  he  knew  was  i.ssued  and 
certified  by  Miller,  and  hence  his  reliance 
must  rest,  if  at  all,  upon  the  defendant's  rep- 
resentations, express  or  implied,  in  respect 
to  such  paiier. 

The  crime  alleged  to  have  been  committed 
by  Miller  consists  in  bis  drawing  a  person- 
al checli  on  tbe  First  National  Bank  of 
Sumpter  In  favor  of  Goes  for  the  sum  of 
$15,000,  and  certifying  thereto  as  cashier  of 
that  bank,  when  he  did  not  hare  the  money 
on  deposit  therein.  Our  statute  prohibiting 
such  transactions  is,  so  far  as  deemed  in- 
volved herein,  as  follows:  "if  any  person 
shall  *  •  •  by  any  privy  or  false  tokJen, 
and  with  Intent  to  defraud,  obtain  •  •  * 
from  any  other  person,  any  money  or  prop- 
erty whatever,  •  •  •  such-  person,  up- 
on  conviction  thereof,  shall  be  punished," 
etc    B.  &  C,   Oomp.  S  1S12.    An   examlna- 
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tlon  of  this  section  vrilf  show  that  the  phrase 
"any  false  pretense,"  as  denounced  In  the 
statute,  has  been  omitted  from  the  excerpt 
quoted,  beeanse  the  specification  of  the  par- 
ticulars of  the  crime  charged  Is  limited  to 
the  issuance  of  a  clieck  as  a  privy  token. 
Such  token,  however,  is  of  the  same  class 
and  subject  to  the  same  penalties  as  are  pre- 
scribed for  the  use  of  a  false  i^rctense  as 
a  means  of  obtaining  the  money  or  personal 
property  of  another,  and  to  all  Intents  and 
purposes  is  a  false  pretense.  In  defining  the 
latter  term,  the  editors  of  the  Encyclopedia 
of  Pleading  and  Practice  (volume  8,  p.  857), 
say:  "A  false  pretense  Is  a  false  and  fraud- 
ulent representation  or  statement  of  a  past 
or  existing  fact,  made  with  knowledge  of  its 
falsity  aud  with  the  intent  to  deceive  and 
defraud,  by  reliance  upon  which  representa- 
tion or  statement  another  is  induced  to  part 
with  money  or  property  of  value."'  An  an- 
alysis of  this  definition  will  show  that  In 
order  to  sustain  the  conviction  herein.  Miller 
must  have  Issued  the  false  privy  token  with 
intent  to  deceive  and  defraud  Goss,  who, 
relying  upon  the  apparent  validity  of  the 
check,  whicli  its  issuance  purported,  he  was 
thereby  induced  to  part  with  his  money  and 
property.  Sir.  Wharton,  in  his  work  on 
Criminal  I-aw  (!»th  Ed.,  vol.  2,  f  llffi),  In 
commenting  upon  one  of  the  necessary  ele- 
ments of  false  pretenses,  says:  "It  is  an  es- 
sential inpretlient  of  tlie  offense  that  the 
party  alleged  to  have  been  defrauded  should 
have  believed  tlie  false  representations  to 
t)e  true,  for  if  he  knew  them  to  be  false,  be 
cannot  claim  that  he  was  influenced  by 
them."  SIcClnin  In  his  work  on  Criminal 
Ijtvr  (section  (»t4).  in  discussing  this  ques- 
tion pays:  "It  must  be  shown  both  by  the 
allegations  and  the  proof  that  the  false  pre- 
tense was  i-elled  upon  by  the  person  part- 
ing with  his  money  or  property  as  the  in- 
ducement thereto.''  Fm-ther  In  the  same  sec- 
tion this  author  ol)8erve8:  "And  It  must  ap- 
pear that  the  person  to  whom  the  pretenses 
were  made  believed  them  to  be  true,  other- 
wise he  would  not  be  defrauded  thereby." 
To  the  same  effect  see  12  Am.  &  Eng.  Enc. 
I.41W  (2d  Ed.)  82(»;  3  Cur.  Ijiw.  1419;  1»  Cyc. 
406;  2  Bishop.  Crim.  Law  (7th  Ed.)  i  4(52 ; 
Clark  &  Marshall,  (irimes  (2d  Ed.)  J  305; 
Underhlll.  Crim.  Ev.  S  442. 

The  legal  principle  thus  announced  in 
these  text  books  Is  amply  supported  by  the 
adjudged  cases.  Thus,  In  People  v.  Stetson, 
4  Barb.  (N.  Y.)  151.  it  was  held  to  be  an  In- 
dispensable constituent  of  the  crime  of  false 
pretenses  that  the  partj".  alleged  to  have 
been  defrauded,  should  have  believed  the 
false  representations  to  be  true,  othei-wlse 
he  could  not  claim  that  he  was  influenced 
by  them.  In  State  v.  Evers,  40  Mo.  .")42.  it 
was  ruled  that  a  conviction  for  obtaining 
money  by  false  pretenses  could  not  be  up- 
held unless  the  Indiotmeut  charged  that  the 
prosecutor  l)elleved  the  false  pretense  was 
true  and  that,  confiding  in  the  verity  thereof, 


he  parted  with  bl8  money  or  property.  So. 
too,  in  People  v.  Bough  (Sup.)  1  N.  Y.  Supp. 
298,  It  was  decided  that  a  conviction  of  lar- 
ceny by  false  pretenses  could  not  lie  sus- 
tained when  there  was  no  proof  that  any 
reliance  was  placed  upon  the  representations 
made  by  the  defendant,  or  that  any  credit 
was  given  to  htm  because  of  them.  See,  also. 
State  V.  Bloodsworth,  25  Or.  83,  34  Pac.  1023; 
and  Hunter  v.  State  (Tex.  Cr.  App.)  81  S.  VV. 
730.  It  will  be  remembered  that  Goss  tes- 
tified that  he  delivered  the  property  of  the 
Bank  of  Sunipter  to  Miller,  relying  upon  the 
check  for  $15,000  as  being  good,  genuine,  and 
valid.  Goss's  statement  in  this  respect  is 
immediately  disproved  by  his  subsequent 
declaration  under  oath  that  the  check  was 
not  presented  for  payment  because  tiie  First 
National  Bank  of  Snmpter  did  not  have  the 
money  with  which  to  discharge  it,  if  he  had 
called  for  it,  and  that  at  the  time  he  ac- 
cepted the  check  he  knew  he  could  not  get 
the  money  on  it,  for  Miller  told  him  so.  Ue- 
llance  by  a  person  upon  the  representations 
of  another  Implies  a  belief  in  the  accuracy  of 
the  declarations  that  Inspired  the  confidence 
reposed.  In  the  absence  of  faith  in  the  truth 
of  the  statements  thus  made,  a  dependence 
thereon  is  au  Impossibility.  It  is  absurd  to 
say  that  Goss  reliwl  upon  the  validity  of 
the  check  when  he  was  told  by  Miller  that 
there  was  no  money  in  the  bank  on  which 
it  was  drawn  to  meet  the  payment  thereof. 
The  testimony  of  (Joss  having  disclosed  this 
uncontradicted  fact,  the  <iueatlon  to  be  con- 
sidered Is,  what  duty  devolved  upon  the 
court  when  Its  attention  was  called  to  the 
defect  in  the  proof? 

In  Commonwealth  v.  Davidson.  1  Cush. 
(Mass.)  33.  the  defendant  being  tried  for  ob- 
taining property  by  false  pretenses,  the 
proof  slioweti  that  he  gave  a  false  name,  and 
tlic  prosecuting  witness  having  testified  that 
this  misrepresentation  had  no  influence  in 
Inducing  lilm  to  part  with  his  goods,  it  was 
held  that  the  trial  court,  upon  such  showing, 
should  have  Instructed  the  Jurj'  that  the 
mir.representntlon  was  not  established  as  an 
inducing  motive  to  the  obtaining  of  the  goods 
by  the  defeudiint.  In  State  v.  Crane.  54  Kan. 
251,  38  Pac.  270,  It  appeared  upon  appeal 
that,  as  the  prosecuting  witness  had  testified 
that  he  couiU  not  say  he  relied  upon  the  de- 
fendant's false  statement  as  an  inducement 
to  execute  a  promissory  note,  itwasruled  that 
the  evidence  was  Insufllclent  to  sustain  the 
conviction.  In  Thoriie  v.  State.  40  Tex.  Cr. 
R.  34«.  50  S.  W.  3}-'3,  tlie  plaintiff  in  error 
was  convicted  of  tlie  crime  of  olitaining 
money  by  false  pretenses,  and  appealeil. 
The  testlnioiiy  of  the  prosecuting  witness 
showed  tluit  Thoi]ie  was  Indelited  to  him  iu 
the  sum  of  |5.  and  that,  desiring  to  secure 
another  loan  of  an  equal  sum.  he  offered  to 
give  a  chock  upon  a  8pecltte<l  iiank  for  $10. 
The  iierson  from  whom  the  loan  was  thus 
sought  replied  that  he  did  not  believe  the  ap- 
plicant had  uuy  money  iu    the    bank    men- 
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tioDed.  but  that  he  wottld  give  $5  to  catch 
him,  and  If  such  statement  was  false,  he 
would  prosecute  blm,  whereupon  he  gave  the 
sum  desired,  receiving  the  check  promised. 
The  teller  of  the  bnnk  on  which  the  check 
was  drawn  testified  that  Thorpe  never  had 
nny  money  on  deposit  tlierein.  The  court.  In 
reversing  the  judgment,  referring  to  the  tes- 
timony given,  snys:  "If  the  prosecuting  wit- 
ness had  relied  upon  the  statements  of  ap- 
pellant that  lie  had  money  in  the  bank,  we 
cannot  see  why  he  should  have  made  the 
threat  against  appellant  indicated  by  the  ev- 
idence; and  when  he  expressly  states  that  he 
(lid  not  believe  appellant,  and  did  not  I>clieve 
that  appellant  liadthe  money,  surely  this  ittato- 
nient  precludes  the  idea  that  the  prosecuting 
witness  was  induced  to  part  with  his  money 
by  the  false  representations  of  the  appellant. 
The  indictment  must  allege,  in  every  case 
of  swindling,  and  the  evidence  must  show, 
that  the  injured  party  was  Induced  to  part 
with  his  property  by  means  of  the  false 
pretenses;  otherwise.  It  is  not  swindling. 
We  do  not  think  the  evidence  supports  the 
conviction."  In  Keglna  v.  Mills.  Dearsly  & 
Bell's  Crown  Cases,  205,  the  defendant  was 
convicted  for  obtaining  money  by  false  pre- 
tenses, in  representing  that  be  had  cut  C3 
fans  of  chaff  when  he  had  cut  only  45  fans. 
The  evidence  sliowed  that  he  was  employed 
to  cut  chaff  at  2d  per  fan,  and  that  based 
on  The  alleged  false  pretense  he  de- 
manded 10s  «>d.  The  prosecuting  witness 
had  previously  seen  him  remove  18  fans 
from  nn  adjoining  place  and  add  them  to  the 
heap  which  he  pretended  to  have  cut,  but, 
notwithstanding  such  knowledoge,  he  paid 
the  defendant  the  sura  demanded.  It  was 
held  that  on  the  testimony  given,  the  con- 
viction was  wrong,  as  the  money  was  not 
obtained  by  tlie  false  pretense.  In  People 
v.  Baker,  9(»  X.  Y.  340,  a  like  conclusion  was 
reached  upon  similar  evidence,  and  In  de- 
ciding the  case,  Mr.  Justice  Karl,  speaking 
for  the  court,  says:  "We  do  not  sit  here  to 
square  the  conduct  of  the  defendant  l)y  any 
code  of  morality,  or  any  standard  of  integ- 
rity. Tlie  sole  question  is  whetlier  the  proof 
was  suilicient  to  show  that  he  had  conimit- 
tetl  tlie  crime  with  which  he  stood  charged, 
and  we  arc  of  the  opinion  that  It  utterly 
failed."' 

Applying  the  rule  thus  announced  to  the 
case  at  bar,  the  testimony  conclusively 
shows  that  Goss  was  correctly  informed  re- 
specting all  the  facts  relating  to  the  trans- 
action in  question,  and,  as  a  conclusion  of 
law  based  thereon,  we  are  satisfied  that  be 
did  not  rely  on  any  false  representation 
made  by  Miller.  In  criminal  actions  for 
false  pretenses  it  must  appear  from  the  testi- 
mony given  at  the  trial  that  the  party  char- 
ged intended  to  defraud  the  person  from 
whom  the  money  or  property  was  wrongful- 
ly obtainefl.  The  fraud  in  such  cases  de- 
pends upon  the  deception  practiced  by  the 


defendant  or  bis  agent  In  the  case  at  bar. 
Miller  having  told  Goss  that  there  was  no 
money  In  the  First  National  Bank  of  Sump- 
ter  with  which  to  pay  the  check,  there  was 
no  deceit,  and  hence  there  was  no  intent  on 
Miller's  part  to  defraud  Goss. 

There  having  been  an  entire  absence  of 
testimony  necessary  to  prove  a  material 
averment  of  the  indictment,  tbe  court  should 
have  instnicted  the  jury  to  acquit  tbe  defend- 
ant; but  having  failed  to  do  so,  the  judgment 
is  reverse<l,  and  the  cause  remanded  for  such 
proiH-edingA  as  may  be  necessary,  not  in- 
consistent with  tills  opinion. 


WniTNET  rt  al.  v.  HAXIKGTON  et  al. 

(Supreme  Court  of  Colorado.    March  .5,  1000.) 

1.  Wills— Pbobatk— Process— Affidavit  fob 
puiilication. 

Wills  Act  1903.  i  25,  provides  that  if.  on  an 
application  for  prol)ate,  it  sliall  apitear  that 
any  heir  of  the  testator  resides  or  has  soiie  '"out 
of  this  state"  or  that  any  such  heir  on  diligent 
inquiry  cannot  be  found,  the  judge  of  the  county 
court  shall  cause  notice  to  him  to  be  published 
in  a  newspaper,  liild,  that  an  affidavit  for 
publication  under  such  section,  alleging  that 
certain  heirs  of  the  deceased  could  not,  after 
due  diligence  and  inquiry,  be  found  "in  this 
state,"  was  sufGcient,  though  it  also  stated  on 
information  and  belief  that  they  resided  in 
California,  which   statement  was  surplusage. 

2.  Samk — Citation— Pbevious  Issuance  and 
RtrrrRK. 

Wills  Act  1903,  {  24.  provides  tliat  on  the 
production  of  any  last  will  for  probate  the  court 
shall  ascertain  the  names  and  places  of  resi- 
dence of  tlie  heirs,  etc.,  and  thereupon  a  oiation 
shall  issue  requiring  tliem  to  atteod  the  probate 
of  the  will,  and  section  2't  declares  that  if  any 
heir  resides  or  hath  gone  out  of  the  state,  or  on 
diligent  inquiry  cannot  be  found,  publication 
may  lie  made.  Held,  that  the  previous  issuance 
and  return  of  citation  not  fouud  ia  not  a  pre- 
requisite to  an  order  for  publication  under  such 
sect  ions. 

3.  Same— Separate  Instrttments. 

A  will  may  consist  of  separate  instruments 
executed  at  different  times,  each  purporting  to 
l>e  the  lust  will  of  tbe  decedent,  provided  they 
are  not  inconsistent  and  disclose  an  intent  that 
they  should  Ijoth  stand  together  as  the  testa- 
tor's will. 

[Ed.  Note. — For  cases  In  point,  see  voL  4^ 
Cent  Dig.  Wills,  U  2:i2,  233.J 

4.  Same— Revocation. 

Testator  devised  his  estate  to  trustees  to 
hold  for  a  time  in  trust  for  the  legatee,  with 
provisions  for  a  succession,  remainder  to  others 
in  tlte  event  of  the  death  of  such  legatee,  and 
thereafter  executed  another  will  by  which  he 
gave  to  the  same  legatee  all  his  "earthly  posses- 
sions according  to  the  conditions  of  a  will  now 
in  existence."  The  former  will  was  found  in  the 
hands  of  one  of  the  executors,  and  no  other  will 
ex<-ept  the  last  was  fouud.  Held,  that  tlie  second 
-.vill  did  not  operate  as  a  revocation  of  the  for- 
mer one,  but  that  the  two  were  properly  admitted 
to  probate  as  a  single  will. 

[Ed.   Note. — For  cases  in  point,  see  voL  49^ 
Cent.  Dig,  Wills,  §S  232,  233.  45C.] 

5.  Same — Testator's  Intention— ICvidencb. 

On  an  issue  concerning  testator's  intention 
to  revoke  a  prior  will  by  the  execution  of  a  sub- 
8e<[uent  one,  parol  evidence  concerning  a  con- 
versation that  took  place  at  the  time  the  sec 
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ond   will   wan  executed  with  reference  to   the 
former  will  was  admissible 

lEd.  Note. — For  casps  in  point,  see  vol.  49, 
Cent.   Dig.   Wills.  !«  U74,  090.] 

Appeal  from  County  Court,  City  and  Coun- 
ty of  Denver;  Ben  B.  Llndsey,  Judge. 

Petition  by  Henry  Hanington  for  tl>e  pro- 
bate of  the  will  of  James  W.  Westlake.  de- 
ceased, to  which  Carrie  Westlake  Whitney 
and  others  filed  objections.  From  an  order 
admitting  two  certain  Instruments  to  probate 
a.-:  the  will  of  said  testator,  objectors  appeal. 
Affirmed. 

Yeauian  &  Gove  and  Henry  B.  Babb,  for 
appellants.  William  h.  Dayton,  Wilbur  F. 
Denions.  and  Cass  E.  Herrington,  for  appel- 
lees. 

BAILEV.  J.  On  September  5,  1903,  an  in- 
strument appearing  to  be  the  last  will  and 
testament  of  James  W.  Westlake,  deceased, 
was  offered  in  the  county  court  of  the  city 
and  county  of  Denver  for  probate.  This  in- 
strument puri)ort8  to  give,  devise,  and  be- 
queath unto  Lydla  Moudy,  Henry  Hanington, 
Jr..  and  to  Julius  Rodman,  and  to  the  sur- 
vivors of  them,  the  entire  estate  of  which 
decedent  should  die  seised  and  possessed,  "in 
trust,  nevertheless,  for  Helen  Celestlne  West- 
lake,  a  girl  now  in  her  ninth  year  of  age, 
and  now  living  with  me  and  who  was  raised 
by  myself  and  my  wife.  Nellie  Westlake,  late- 
ly deceased,  until  said  Helen  Celestlne  West- 
lake  shall  attain  the  age  of  thirty  years,  at 
which  time  all  of  said  property  and  the  In- 
come thereof  which  shall  then  remain  on 
band  shall  by  said  trustees,  their  survivors 
and  the  survivor  of  them,  be  turned  over 
and  delivered  and  conveyed  to  said  Helen  Cel- 
estlne Westlake."  Thereareapproprlate  provi- 
sions for  the  settlement  and  distribution  of 
the  estate  in  the  event  of  the  death  of  Helen 
Celestlne  Westlake  before  reaching  the  age  of 
30  years.  This  docament  was  executed  on  the 
ISth  day  of  April.  1808.  On  September  3,  1903, 
the  petition  of  Henry  Hanington  was  filed  In 
tlie  county  court;  said  petition  calling  atten- 
tion to  the  death  of  decedent,  ttie  leaving  of 
this  last  will  and  testament,  and  other  es- 
sential matters,  and  praying  that  the  will 
might  be  admitted  to  probate.  On  the  snme 
date  the  court  entered  an  order  reciting  the 
presentation  to  the  court  of  the  document  and 
ordering  the  Issuance  of  citations  to  the  leg- 
atee and  heirs  at  law. 

On  September  16,  1903.  the  following  doc- 
imient  was  offered  for  probate:  "In  the 
name  of  God.  Amen  1  I.  James  W.  Westlake, 
being  of  sound  mind  and  memory,  but  know- 
ing the  uncertainty  of  human  life,  do  now 
make  and  publish  this  my  last  will  and  tes- 
tament that  is  to  say:  That  I  do  hereby 
give  and  bequeath  to  my  daughter  Celestlne 
Helen  Westlake,  all  my  earthly  possessions 
according  to  condition  of  a  will  now  in  ex- 
istence, and  unless  otherwise  bequeathed 
hter.  James  W.  Westlake.  [Seal.]"  Date<l 
the  .SOtb  day  of  October.  A.  D.  1899.  and  prop- 


erly witnessed.  On  the  same  day  a  suitple- 
mental  petition  was  filed,  with  a  copy  of 
this  last  instrument  attached,  reciting  the 
finding  of  this  Instrument  after  the  filing 
of  the  original  petition,  and  praying  that  the 
two  instruments  might  be  admitted  to  pro- 
bate together  as  constituting  tbe  last  will 
and  testament  of  said  deceased.  Hanington 
also  filed  a  statement  under  oath,  wherein  it 
is  recited,  after  mentioning  the  issuance  of 
the  citation  hereinbefore  mentioned,  "that  of 
tbe  parties  to  whom  such  citation  was  is- 
sued, Carrie  Whitney,  the  sister  of  the  de- 
fendant, resides  In  the  city  of  Kansas  City, 
In  the  state  of  Missouri,  and  cannot  be 
found  in  the  state  of  Colorado;  that  Gladys 
Talmage  and  Benjamin  Talmage,  minor  helrfl 
at  law  of  snid  deceased,  cannot,  after  duo 
diligence  and  inquiry,  be  found  In  this  state, 
and  petitioner  is  informed  and  believes,  and 
so  states  the  fact  to  be,  that  said  minors  re- 
side at  present  in  the  state  of  California," 
and  praying  that  an  order  be  entered  au- 
thorizing the  citation  of  tbe.'<e  parties  by  pub- 
lication. In  accordance  with  section  25,  c.  181, 
of  the  Act  of  1903.  On  tbe  same  day  an  or- 
der authorizing  the  publication  as  prayed  for 
In  the  petition  was  made. 

On  October  8th  William  lu  Dayton  was  ap- 
pointed guardian  ad  litem  of  Gladys  and 
Benjamin  Talmage,  Henry  B.  Babb  as  guard- 
Ian  ad  litem  for  Helen  Celestlne  Westlake,  and 
citations  were  issued  to  said  guardiansad  litem 
and  duly  served.  On  October  9tb.  affidavit 
of  publication  was  made.  On  February  1, 
1904,  Carrie  W.  Whitney  and  Harry  West- 
lake  filed  their  caveat  and  objections  to  the 
probate  of  the  will,  alleging,  among  other 
things,  that  the  court  did  not  have  jurisdic- 
tion of  the  minor  heirs;  that  the  will  first 
presented  was  revoked  by  the  one  last  pre- 
sented, and  that  the  last  will  was  so  Incom- 
plete, indefinite,  and  uncertain  that  "It  is 
not  possible  to  ascertain  the  intention  of  the 
deceased  therefrom."  February  1,  1904, 
Gladys  Talmage  and  Benjamin  Talmage,  by 
their  guardian  ad  litem  filed  a  caveat  and 
objections  practically  identical  with  those 
filed  by  Carrie  Whitney  and  Harry  Westlake. 
These  objections  were  traversed.  On  the 
17th  of  March  an  order  was  entered  finding 
that  the  publication  of  notice  had  been  made 
and  that  the  several  parties  had  been  duly 
summoned  according  to  law.  On  April  12, 
1004,  the  county  court  made  a  decree  admit- 
ting to  probate  the  two  instruments  as  to- 
gether constituting  the  last  will  and  testa- 
ment of  James  W.  Westlake,  and  appointing 
the  trustees  named  in  the  first  instrument  as 
executors.  The  matter  was  brought  here  up- 
on appeal  by  the  heirs  at  law. 

The  first  alleged  errors  discussed  by  ap- 
pellants are  to  the  effect  that  the  conrt  did 
not  have  jurisdiction  of  the  minor  heirs, 
for  the  reason  that  sections  24  and  2o  of 
tlie  Wills  Act  of  1003  was  not  compiled  with. 
Sections  24  and  25  ]>rovide: 
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"Sec.  24.  Upon  the  production  of  any  last 
will  for  probate,  ttae  court  shall  ascertain 
from  the  win  and  from  Eucb  other  satisfac- 
tory evidence  as  may  be  produced,  the  names 
and  places  of  residence  of  the  •  •  • 
heirs  ut  law  of  the  testator,  and  who  of  such 
belrs  at  law,  •  •  •  If  any,  are  minors, 
and  the  names  and  places  of  residence  of  the 
gtiardlans  of  such  minors.  If  any  there  be; 
and  thereupon  a  citation  shall  Issue  to  sncb 

•  •  •  belrs  at  law,  or  in  the  case  of  any 
minor,  to  such  minor  and  to  bis  or  her  guard- 
ian, •  •  •  requiring  them  and  each  of 
them  to  attend  tbe  probate  of  such  will  be- 
fore the  court. 

"Sec.  25.  If  It  shall  appear  that  any  such 

•  •  •  heir  at  law  of  such  testator  resides 
or  bath  gone  out  of  this  state,  or  that  any 
such  •  •  •  heir  at  law,  upon  diligent  In- 
quiry, cannot  be  found,  the  judge  of  the  coun- 
ty court  shall  cause  to  be  published  •  •  • 
in  i>ome  newspaper  •  •  •  «  notice  ad- 
dres.sed  to  such  nonresident,  •  •  •  set- 
ting forth  tbe  presentation  of  snch  will  for 
probate,  •  •  •  and  requiring  sucb  heirs 
«t  law  to  attend  tbe  probate  of  sncb  will." 

Tbe  contention  of  appellants  seems  to  be 
that  the  order  for  publication  could  not  be 
made  until  after  tbe  Issuance  and  return  of 
tbe  citation,  and  that  no  citation  was  issued 
and  returned  until  October  8tb;  the  order 
for  publication  baTing  been  made  September 
IGth.  It  Is  also  asserted  tbat  the  affidavit 
of  the  nonresldence  of  tbe  minor  heirs  is 
defective,  because  It  is  stated  upon  informa- 
tion and  belief  that  they  resided  in  Cali- 
fornia. Tbe  words  of  the  statute  are:  "If 
it  shall  appear  tbat  any  such  •  •  •  heir 
at  law  •  •  •  resides  or  bath  gone  out 
of  this  state  •  •  •  or  •  •  •  upon 
diligent  Inquiry  cannot  be  found,"  then  pub- 
lication may  be  made.  The  affidavit  Is  suf- 
ficient It  alleges  that  the  minor  heirs  can- 
not, after  due  diligence  and  Inquiry,  be  found 
In  this  state.  Tbat  is  all  that  is  required. 
Tbe  allegation,  made  upon  information  and 
belief,  that  they  resided  In  the  state  of  Cali- 
fornia, Is  unnecessary  to  give  the  court  juris- 
diction to  issue  the  order  of  publication.  A 
careful  scrutiny  of  the  two  sections  will 
demonstrate  that  the  order  for  publication 
Is  in  no  way  dependent  upon  the  previous 
issuance  and  return  of  tbe  citation.  When 
It  Is  shown  to  tbe  court  at  any  stage  of  the 
proceedings  that  either  of  tbe  heirs  at  law. 
"upon  diligent  inquiry,  cannot  t)e  found."  tbe 
«onrt  has  tbe  power  to  Issue  the  order  of 
publication.  Consequently,  we  find  tbat  there 
was  no  error  in  this  respect. 

Having  thus  disposed  of  tbe  question  of 
jurisdiction,  the  next  one  presented  Is  as 
to  whether  or  not  two  Instruments,  each  pur- 
porting to  be  tbe  last  will  of  a  decedent,  may 
be  admitted  to  probate  as  forming  together 
one  last  will  and  testament  While  it  is 
generally  conceded  by  the  authorities  tbat 
tinder  certain  circumstances  this  may  be 
done,  there  Is  mucb  nice  distinction  in  the 


reported  cases,  and  In  the  reasoning  of  law 
writers  as  to  what  peculiar  conditions  and 
circumstances  must  exist  in  order  tbat  Uw 
two  instruments  may  be  admitted. 

It  is  unnecessary  In  this  case  to  analyze  the 
various  autboritles  for  tbe  purpose  of  deter- 
mining the  great  variety  of  circumstance* 
under  wblcb  two  such  instruments  bare  been 
admitted  to  probate.  Tbe  rule,  as  announced 
in  Williams  on  Executors  (Tth  Am.  Ed.)  212, 
appears  to  be  the  consensus  of  opinion  upon 
tbls  subject:  "The  mere  fact  of  making  a 
subsequent  testamentary  paper  does  not  work 
a  total  revocation  of  a  prior  one,  unless  tbe 
latter  expressly  or  In  efCect  revoke  the  former, 
or  the  two  be  incapable  of  standing  together ; 
for  though  it  l>e  a  maxim,  as  Swinburne  says, 
tbat  'no  man  can  die  with  two  testaments,' 
yet  any  number  of  Instruments,  whatever  be 
their  relative  dates,  or  in  whatever  form  they 
may  be  (so  as  tbcy  be  all  clearly  testamen- 
tary), may  be  admitted  to  probate  as  together 
containing  tbe  last  will  of  tbe  deceased.  And 
if  a  subsequent  testamentary  paper,  whether 
in  form  a  will  or  a  codicil,  be  partially  In- 
consistent with  one  of  an  earlier  date,  then 
such  later  Instrument  will  revoke  the  former 
as  to  those  parts  only  where  they  are  Incon- 
sistent" See.  also,  tbe  authorities  cited  in 
notes  "o"  and  "p"  at  page  212  of  the  work 
cited. 

We  now  come  to  tbe  determination  of  tlM 
question  as  to  whether  or  not  tbe  court  erred 
in  admitting  to  probate  these  two  particular 
instruments  together  as  constituting  tbe  last 
will  and  testament  of  decedent  In  this  con- 
nection we  may  say  tbat  while  it  is  not  tlw 
policy  of  the  courts  to  strain  to  admit  wills 
to  probate,  neither  is  it  the  policy  of  the 
courts  to  strain  in  order  to  refuse  the  probate 
of  a  will.  If  the  testator  has  testamentary 
capacity,  and  the  mind  Is  free  from  improper 
Influences,  and  the  will  is  Intelligible,  it 
should  be  admitted  to  probate.  Every  ^ort 
is  to  be  made  to  execute  tbe  intention  of  the 
testator,  and  captions  or  specious  reasoning 
shall  not  be  indulged  in  for  tbe  purpose  of 
creating  a  doubt  where  none  exists,  or  ren- 
dering that  unintelligible  wbich  is  intelligible. 
Otherwise,  thestatnteof  willsbecomea  a  mock- 
ery, and  the  learning  expended  upon  it  be- 
comes as  salt  whlcb  has  lost  its  savor,  fit  only 
for  tbe  rubbish  heap. 

Tbe  last  will  provides:  '^  do  hereby  give 
and  bequeath  to  my  daughter  Celestlne  Helen 
Westlake  all  my  earthly  possessions,  accord- 
ing to  the  condition  of  a  will  now  In  exist- 
ence." This  clearly  refers  to  some  otlier  will 
which  is  not  to  be  construed  as  being  revoked, 
but  the  provisions  of  which  are  to  be  con- 
sidered in  determining  the  character  of  tbe 
estate  wbich  the  testator  desires  to  vest  in 
the  legatee.  In  order  to  determine  the  char- 
acter of  sncb  estate.  It  is  necessary  to  find 
"a  will  now  In  existence"  which  makes  pro- 
vision as  to  tbe  character  of  sncb  estate.  Tbe 
earlier  will  which  was  admitted  to  probate 
is  found  in  tbe  bands  of  one  of  tbe  executory. 
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And  It  makes  fall  and  complete  provision 
for  the  manner  tn  which  this  estate  Is  finally 
to  become  rested  In  the  legatee.  No  other 
win  Is  found.  No  other  will  is  proven  or  at- 
tempted to  be  proven  as  having  been  In  ex- 
istence at  the  time  of  the  making  of  this  will. 
Therefore,  we  are  driven  to  the  conclusion 
that  the  will  which  was  fonnd  Is  the  one  re- 
ferred to  by  the  testator.  Mnddock  V.  Allen, 
Beane  &  Swabey,  332;  1  Redfleld  on  Wills, 
262.  The  two  are  to  be  taken  together  as 
forming  one  will,  unless  the  circumstances 
under  which  the  last  will  was  made  prohibit 
such  a  condition,  or  the  conditions  of  the  two 
wills  are  so  repugnant  and  inconsistent  that 
they  may  not  stand  together.  In  this  con- 
nection we  will  say  that  the  court  erred  in 
striking  out  the  testimony  concerning  the 
conversation  that  took  place  at  the  time  of 
the  execution  of  the  last  will,  and  the  testi- 
mony of  witness  Hanlngton.  The  conversa- 
tion was  a  part  of  the  subject-matter,  and 
was  admissible  for  the  purpose  of  determin- 
ing the  Intention  of  the  testator  in  relation  to 
tlie  will  which  was  then  in  existence  and  of 
the  facts  and  circumstances  attending  the 
execution  of  the  wills.  1  Underhlll  on 
Wills,  39. 

This  last  will  Is  spoken  of  as  a  "Masonic" 
will.  What  Is  meant  by  that  term  Is  not 
shown,  but  It  was  apparent  that  the  making 
of  the  will  was  In  some  way  connected  with 
the  rites  and  ceremonies  of  the  Masonic  Order, 
and  in  this  connection  the  witnesses  testified 
that  they  were  Joking  the  testator  abont  the 
length  of  time  It  took  to  write  the  will,  to 
which  he  replied  that  he  had  made  a  former 
will  and  he  desired  this  to  a)?ree  with  It. 

This  brings  us  to  the  consideration  of  the 
proposition,  so  earnestly  contended  for  by 
appellants,  that  the  later  will  revoked  the 
former.  The  conversation  referred  to  and 
the  terms  of  the  will  itself  clearly  negative 
such  an  Intention.  The  terms  of  the  two 
wills  are  not  inconsistent  The  first  devises 
the  estate  to  trustees  to  bold  for  a  time  in 
trust  for  the  legatee,  with  provisions  for  suc- 
cession and  remainder  In  the  event  of  the 
death  of  the  legatee.  The  second  will  devises 
the  same  property  to  the  same  party  as  the 
one  named  as  beneficiary  In  the  former  will, 
but  the  estate  devised  is  not  an  absolntp  one 
in  fee  simple,  but  Is  qualified ;. the  qualifica- 
tion being  that  she  takes  It  according  to 
the  condition  of  a  previous  will.  So,  instead 
of  being  inconsistent  tbe  previous  will  is 
a  necessary  adjunct  to  the  later  one,  for 
the  purpose  of  determining  the  character  of 
tlie  estate  to  be  vested  In  the  legatee  and 
the  condition  upon  which  it  would  have  be- 
come absolute.  In  the  case  of  Newcomb-v. 
Webster,  118  N.  Y,  196,  21  N.  E.  77,  after 
stating  that  it  was  a  well-settied  mie  that 
a  will  and  a  codldl  are  to  be  construed  to* 
getber;  that  the  codicil  Is  no  revocation  of 
the  will  further  than  Is  so  expressed,  but 
if  It  Is  found  to  contain  repxignant  bequests, 
one  or  the  other  mast. fall,  it  is  then  said: 


"The  same  principle  applies  with  greater 
force  where  there  are  two  distinct  Instru- 
ments relating  to  the  same  subject-matter. 
In  such  a  case  an  Inconsistent  devise  or  be- 
quest in  the  second  or  last  Instrument  is  a 
complete  revocation  of  the  former.  But  if 
part  is  inconsistent  and  part  Is  consistent  the 
first  will  is  deemed  to  be  revoked  only  to 
the  extent  of  the  discordant  dispositions,  and 
so  far  as  may  be  necessary  to  give  effect  to 
the  one  last  made."  Citing  Nelson  v.  Mc- 
Giflert  3  Barb.  Ch.  (N.  Y.)  168,  49  Am.  Dec. 
170.  It  is  not  the  province  of  the  court  in 
this  proceeding  to  construe  the  two  Instru- 
moits  except  so  far  as  may  be  necessary  to 
determine  whether  or  not  the  court  erred 
In  admitting  them  to  probate,  and  for  this 
purpose  we  may  examine  them  to  determine 
whether  or  not  they  are  so  repugnant  and  In- 
consistent as  to  prevent  their  probation.  No 
such  inconsistency  exists.  It  is  therefore  ap- 
parent that  the  court  had  Jurisdiction;  that 
the  will  of  1898  was  the  one  mentioned  in 
the  will  of  1899 ;  that  the  will  of  1899  does 
not  revoke,  but  on  the  contrary  ratified  and 
reaffirms,  the  will  of  1898 ;  that  the  two  are 
not  so  inconsistent  or  repugnant  as  to  pro- 
hibit their  standing  together;  It  necessarily 
follows  that  the  court  committed  no  error 
In  admitting  them  to  probate,  and  that  a 
discussion  of  the  other  matters  referred  to 
In  appellant's  brief  will  serve  no  useful  pur- 
pose. The  Judgment  Is  therefore  affirmed. 
Affirmed. 

GABBERT,  0.  J.,  and  GODDARD,  X,  con- 
cur. 


(M  Colo.  It) 
ADAMS  V.  SliATTERY  et  al. 
(Supreme  Court  of  Colorado.    March  5,  1906.) 

1.  Descbnt  and  DiSTBiBunoR  —  Dxsobnt  ov 

Real  Estate. 

The  real  property  of  an  intestate  descends 
directly  to  his  heirs,  subject  to  the  payment  of 
bis  debts. 

\EA.  Note. — For  cases  in  point,  see  vol.  Ifl, 
Cent.  Dig.  Descent  and  Distribution,  {$  243- 
251,  457.] 

2.  Administrators— Real   Estate— Interest, 

Tlie  administrator  of  a  deceased  person  lias 
no  title  or  interest  in  his  real  estate,  except  the 
rents  thereof,  unless  it  becomes  necessary  to 
have  recourse  to  the  realty  to  pay  decedent's 
debts. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  f 
533.1 

3.  DESCEm-   AWD   DiSTBTBtJTION  —  iNJtJBT  TO 

IjAND— Cause  op  Action  fob  Trespass. 
A  cause  of  action  for  trespass  or  injury  to 
land  occurring  after  the  death  of  the  former  own- 
er does  not  pass  to  his  executor  or  administra- 
tor, but  to  the  heir  or  devisee. 

4.  Waste— Injunction— PossESSTOH. 

Where  complainaut  in  a  suit  to  restrain 
waste  is  not  in  possession,  he  must  establish  a 
valid  and  subsisting  title  to  the  premises  in  him- 
self. 

[Ed.  Note. — For  cases  in  point,  see  voL  48| 
Cent.  Dig.  Waste,  H  14,  21-23.]  , 
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6.  admi5istbat0k8  —  rights  of  action  — 

Wabte. 

An  admininstrator,  having  no  estate  in  the 
premises  except  the  right  to  lease  the  same,  can- 
not maintain  an  action  for  waste. 

[Ed.  Note. — For  cases  in  point,  see '  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  S  535.] 

6.  Same— Injunction— Notice. 

Where  petitioner  had  acquired  title  to  cer- 
tain real  estate  previously  owned  by  a  deceased 
person  subject  only  to  the  widow's  lite  estate, 
he  was  not  entitled  to  a  summary  order  restrain- 
ing a  tenant  in  possession  from  committing  waste 
in  proceedings  for  the  administration  of  de- 
cedent's estate,  but  could  only  obtain  such  re- 
lief in  an  original  action  on  notice  or  on  a  show- 
ing and  on  the  filing  of  a  bond  for  preliminary 
Injunction. 

Error  to  Cheyenne  County  Court:  Joseph 
Robinson,  Judge. 

Petition  by  George  B.  Slattery  and  others 
for  an  injunction  against  W.  J.  Adams,  filed 
in  a  proceeding  for  the  settlement  of  the  es- 
tate of  Orlando  J.  Greer.  From  an  order 
denying  a  motion  to  set  aside  the  injunction 
granted,  Adams  brings  error.    Reversed. 

Fred  A.  Williams,  for  plaintiff  in  error. 
Thomas  Ward,  for  defendants  in  error. 

BAILEY,  J.  Sarah  M.  Greer  was  the 
administratrix  of  the  estate  of  Orlando  3. 
Greer,  deceased.  The  petition  of  defendant 
in  error  in  this  case  is  as  follows:  "In  the 
Matter  of  the  Estate  of  Orlando  J.  Greer, 
deceased.  Petition.  Comes  now  George  B. 
Slattery  and  respectfully  shows  to  the  court : 
That  he  holds  and  owns  by  proper  convey- 
ance, all  the  interest  of  the  heirs  at  law  of 
Orlando  J.  Greer,  deceased,  in  and  to  the 
real  estate  belonging  to  said  estate,  to  wit, 
the  S.  %  of  the  N.  E.  ^  and  the  E.  %  of  the 
N.  W.  \i,  of  section  20,  township  14  south,  of 
range  50  west,  in  Cheyenne  county,  Colorado, 
subject  to  the  life  estate  of  Snrah  M.  Greer, 
widow,  upon  which  life  estate  your  peti- 
tioner has  an  option  of  purchase  which  will 
be  consummated  within  a  few  weeks  of  this 
date,  whereby  the  entire  title  to  said  land 
will  be  vested  in  fee  simple  In  your  petitioner. 
That  W.  J.  Adams  Is  now  residing  on  said 
lands,  and  that  your  petitioner  Is  Informed 
and  verily  believes,  and  so  states  upon  in- 
formation and  belief,  that  said  Adams  has 
made  arrangements  and  is  about  to  and  will 
remove  from  said  lands  said  fixtures  and  Im- 
provements thereon,  to  wit,  buildings,  houses, 
barns,  corrals,  fences,  and  other  Improve- 
ments and  fixtures  In,  upon,  and  inclosing  said 
lands,  to  the  great  Injury  to  your  petitioner 
and  damage  to  said  land  and  to  said  estate, 
and  that  unless  said  Adams  is  restrained  by 
this  court  from  so  removing  said  fixtures  and 
other  improvements  from  said  land  he  will 
remove  or  destroy  the  same  to  the  great 
and  irreparable  injury  of  said  estate  and 
your  petitioner.  Wherefore  your  petitioner 
respectfully  asks  the  order  of  this  court, 
directed  to  said  W.  J.  Adams,  commanding 
bim  not  to  remove,  destroy,  or  otherwise  dis- 
pose of  any  of  the  improvements  or  fixtures 


upon  said  land  of  any  kind  or  nature  what- 
soever.   George  B.  Slattery." 

Thispetltionwas  filed  on  the  Ist  day  of  No- 
vember, 1902,  in  the  office  of  the  clerk  of  the 
county  court  of  Cheyenne  county.  On  the 
same  date,  the  court  issued  the  following  or- 
der: "In  the  Matter  of  the  Estate  of  Or- 
lando J.  Greer,  Deceased.  Order  of  Court 
Now,  at  this  Ist  day  of  November,  coming  up 
for  determination  the  petition  of  George  B. 
Slattery,  and  the  court,  being  fully  advised  in 
the  premises,  doth  decree  and  order  W.  J. 
Adams  not  to  Interfere  with,  destroy,  or  re- 
move any  of  the  Improvements,  buildings, 
bams,  corrals,  fences,  or  other  fixtures  situate 
in  or  ui)on  or  inclosing  the  lands  and  premises 
belonging  to  the  estate  of  Orlando  S.  Greer, 
deceased,  to  wit  the  S.  %  of  the  N.  B.  % 
and  the  E.  ^  of  the  N.  W.  %  of  Sec.  26, 
township  14  south,  of  range  50  west,  and  that 
a  copy  of  this  order  be  served  forthwith 
upon  said  W.  J.  Adams.  By  the  Court: 
Joseph  Robinson." 

On  November  21st  plaintiff  in  error  entered 
bis  special  appearance  and  moved  the  court 
to  set  aside  the  order  hereinbefore  men- 
tioned, stating  as  reasons  for  the  motion  that 
the  writ  was  issued  in  the  probate  proceed- 
ings and  not  in  the  exercise  of  civil  juris- 
diction of  the  court;  that  no  process  was  issued 
or  served  whereby  the  court  acquired  juris- 
diction of  the  person  of  W.  J.  Adams ;  that  the 
injunction  was  a  final  injunction,  and  was 
granted  without  notice  and  without  hearing 
for  trial;  that  the  writ  was  not  issued  for 
the  protection  of  any  interest  of  the  estate 
of  Orlando  J.  Greer,  nor  of  the  heirs  of  said 
estate,  but  for  the  sole  purpose  of  protect- 
ing Slattery;  that  the  court  has  no  jurisdic- 
tion over  the  lands  of  the  deceased;  and 
that  the  petitioner  is  a  stranger  to  the  pro- 
ceedings and  not  entitled  to  Invoke  the  juris- 
diction of  the  court  This  motion  was  denied, 
and  the  Injunction  made  x>ermanent  The- 
case  Is  brought  here  on  error. 

This  Is  in  the  nature  of  an  action  to  pre- 
vent waste  to  real  estate.  The  real  estate 
descended  directly  to  the  heirs  of  the  de- 
ceased, subject  to  the  payment  of  the  debts 
of  the  deceased.  The  administrator  has  no 
title  or  Interest  in  the  real  estate,  except  the 
rents  thereof,  and  except  It  shall  becoma- 
necessary  to  have  recourse  to  the  real  es- 
tate to  pay  the  debts  of  the  deceased.  Mc- 
Kee  V.  Howe,  17  Colo.  538,  31  Pac.  115. 
Tbere  is  no  allegation  in  this  petition  that 
there  were  any  debts,  nor  that  the  waste 
complained  of  would  lessen  the  rental  value, 
nor  that  the  estate  would  be  prejudiced,  ex- 
cept the  phrase,  which  may  be  said  to  be  «. 
conclusion  of  law,  that  the  removal  of  the 
Improvements  will  constitute  a  great  and  ir- 
reparable "Injury  of  said  estate."  On  the- 
contrary,  the  petition  shows  upon  its  face- 
that  Slattery  was  the  owner  of  this  prop- 
erty in  his  own  right  subject  to  the  life  es- 
tate of  Mrs.  Greer ;  so  that  the  real  and  ouiy- 
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parties  In  Interest  were  Mrs.  Greer  and  pe- 
titioner, in  ttieir  personal  capacity.  A,  cause 
of  action  for  a  trespass  or  Injury  to  land, 
ocoirring  after  the  death  of  decedent,  does 
not  pass  to  the  executor  or  administrator, 
but  to  the  beir  or  devisee.  11  Am.  &  Eng. 
Knc  Law,  833.  In  order  to  maintain  an  ac- 
tion to  restrain  waste,  unless  complainant  Is 
in  actual  possession,  he  must  establish  a  valid 
and  subs'istingtltlelnhimself  to  the  premises. 
30  Am.  &  Eng.  Enc.  Law.  287.  This  action  is 
brouglit  in  the  name  of  the  estate  of  Orlando 
J.  Greer.  The  averments  of  the  petition 
negative  any  presumption  that  might  exist  as 
to  the  title  being  in  the  estate.  An  executor 
who  has  no  estate  In  the  premises  except  the 
right  to  lease  the  same  cannot  maintain  an 
action  for  waste.  Such  action  must  be  by 
reversioner  In  fee.  Page  t.  Davidson,  22  111. 
112.  It  Is  apparent  that  the  action  cannot 
be  maintained  on  behalf  of  the  estate  of  de- 
cedent. Consequently,  the  rule  that  probate 
courts  have  power  to  summarily  issue  orders 
for  the  protection  of  the  estate  does  not  ap- 
ply. 

The  action,  while  entitled,  "In  the  Matter 
■of  the  Estate  of  Orlando  J.  Greer,  Deceased," 
Ls,  as  a  matter  of  fact,  a  personal  action 
between  Slattery  and  Adams,  or  Slattery, 
Mrs.  Greer,  and  Adams,  and  in  such  case 
the  defendant  was  entitled  to  notice  of  the 
application  for  an  injunction,  unless  the  ap- 
plicants made  the  necessary  showing  and 
filed  a  bond  pursuant  to  the  proTlsions  of  the 
'Statute.  Before  the  injunction  could  be  made 
permanent,  the  defendant  was  entitled  to 
have  his  day  In  court.  This  was  denied 
him.  Consequently,  the  judgment  of  the 
county  court  will  be  reversed,  and  the  cause 
remanded.    Reversed. 

GABBERT,  C.  J.,  and  GODDAED,  J., 
-concur. 

m  Colo.  S53) 

HASSELL  IRON   WORKS   CO.  ▼.  COHEN 

et  al. 
<Suprpme  Court  of  Colorado.    March  5,  1906.) 

1.  Sales  —  Bbeach  by   Buyer  — Action   by 
Selleb— Measure  of  Damages, 

Where  a  purchaser  of  personal  property, 
irbicb  is  to  be  delivpred  at  a  sporified  time  and 
place  at  a  Ktipulated  price,  refuses  to  receive  and 
pay  therefor,  the  geller's  measure  of  damages, 
where  no  part  of  the  purchase  price  hns  lieen 
paid  and  the  pro]^erty  in  the  meantime  declines 
in  price,  is  the  difference  ijetween  the  contract 
price  and  the  current  price  at  the  time  and  place 
of  deliver}-. 

[Ed.  Note. — For  cases  in  point,  tee  vol.  43, 
Cent.  Dig.  Sales,  K  1008-1107.] 

2.  AppeaI/— Verdict— Insufficiency  of  Evi- 

DENCB. 

Where  there  is  no  evidence  on  which  a  ver- 
dict ran  be  sustained,  a  jndgment  based  on  each 
verdict  must  be  reversed. 

[Ed.  Note. — B'or  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  !§  3928-3043.] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty:   Wm.   P.   Seeds,   Judge. 


Action  by  Max  Cohen  and  another  against 
tbe  Hassell  Iron  Works  Company.  Judg- 
ment for  platntitEs,  and  defendant  appeals. 
Reversed. 

J.  W.  Sluafor,  for  appellant  Robert  Kerr, 
for  appellees. 

BAILEY,  J.  The  court  correctly  instruct- 
ed the  Jury  that  "when  a  purchaser  of  i)erson- 
al  property,  which  by  the  terms  of  the  pur- 
chase is  to  be  delivered  at  a  specified  time  and 
place  and  at  a  stipulated  price,  refused  to  re- 
ceive and  pay  for  the  property,  and  no  part  of 
the  purchase  price  has  been  paid,  and  if  tbe 
price  in  the  meantime  declined,  then,  in  an 
action  by  the  vendor  against  the  vendee  for 
refusing  to  comply  with  the  contract,  the 
proper  rule  of  damages  is  the  difference  be- 
tween the  contract  price  and  the  current  price 
at  the  time  and  place  of  delivery."  According 
to  the  testimony  of  the  piaintifiTs,  there  was 
no  current  price  for  the  goods  in  question  at 
tbe  place  of  delivery  provided  In  the  contract. 
Plaintiffs  Introduced  proof  as  to  tbe  market 
price  at  Chicago,  St.  Ixjuls,  and  Konsas  City, 
and  that,  according  to  the  prices  prevailing  at 
those  places,  plaintiffs  should  have  recover- 
ed Judgment  for  $765.57,  as  their  testimony 
shows.  The  testimony  on  behalf  of  defendant 
is  that  there  was  a  market  price  at  the  place 
named  In  the  contract  and  that  the  difference 
between  the  contract  price  of  the  goods  and 
tbe  current  price  at  the  place  of  delivery,  ac- 
cording to  the  testimony  introduced  on  behalf 
of  defendant,  was  $352.50.  The  verdict  of 
tfce  Jury  was  for  $517.96%.  This  verdict  Is 
not  In  harmony  with  the  Instruction  and  Is 
not  supported  by  any  evidence.  If  the  theory 
of  plaintiff  should  be  taken,  the  verdict  should 
have  been  $763.57.  If  that  of  the  defendant 
should  be  taken,  it  should  have  been  $352.50. 

There  being  no  evidence  upon  which  the 
verdict  can  be  sustained,  tbe  Judgment  bjised 
uopn  the  verdict  mnst  be  reversed.  Robeson 
T.  Miller.  4  Colo.  App.  313,  35  Pnc.  880. 

The  Judsment  will  be  reversed,  and  the 
cause  remanded. 

Reversed. 

GABBERT,  C.  J.,  and  GODDARD,  J., 
concur. 


(36  Colo.  3o0) 
LAMBERT  v.  SHUMWAT. 
(Supreme  Court  of  Colorado.    March  5,  1906.) 

1.  Qutettno  Ttti.e— Issues  and  Proof. 

While  plaintiff,  in  an  action  to  quiet  title, 
to  maintain  tlie  nction  must  aver  his  possession 
counlod  with  title,  the  duty  is  devolved  on  de- 
fendant of  asserting  an  adverse  interest  in  him- 
self and  specifying  its  nature,  and  before  he 
can  put  plaintiff_  upon  proof  touching  his  pos- 
session and  the  title  he  must  plead  accordingly. 
[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  §§  78,  84-88.] 

2.  Taxati  O.N— Notice  of  Sale  —  Proof    of 

PUBMCATION. 

Unless  an  affidavit  of  publication  of  a  no- 
tice of  a  tax  sale  shows  that  copies  of  each  nuiO' 
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ber  of  the  paper  In  which  the  notice  was  pub- 
lished were  delivered  by  carriers  or  transmitted 
by  mail  to  each  subscriber  of  the  paper  accord- 
ing to  the  custom  in  the  ofSce,  it  is  insufficient, 
and  a  sale  was  invalid  where  the  affidavit  stated 
that  the  paper  was  delivered  by  carrier  or 
transmitted  by  mail  to  each  of  the  subscribers 
"in  the  county." 

Appeal  from  District  Court,  Arapaboe 
County;   S.  L.  Carpenter,  Judge. 

Action  by  Charles  W.  Shumway  against 
William  T.  Lambert  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Wm.  T.  Rogers  and  Frank  W.  Barry,  for 
appellant    Herbert  M.  Munroe,  for  appellee. 

BAILEY,  J.  This  is  an  action  to  quiet 
title  to  real  estate.  The  complaint  is  In  the 
usual  form.  Two  defenses  are  attempted  to 
be  set  up  in  the  answer,  the  first  consisting 
of  admissions  and  denials  only.  The  second 
pleads  title  in  defendant  by  virtue  of  a  tax 
deed.  Plaintiff  replied,  denying  the  validity 
of  the  tax  deed,  and  alleging  that  the  pro- 
ceedings leading  up  to  Us  execution  were  de- 
fective in  several  respects,  among  which  was 
that  no  Bufllcient  atfidavit  of  publication  of 
the  notice  of  the  tax  sale  had  been  madeu 
The  cause  went  to  trial,  and  among  other 
things  it  Is  shown  that  the  proof  of  publica- 
tion recites  that  copies  of  each  number  of  the 
paper  In  which  the  notice  of  tax  sale  was 
published  were  delivered  by  carrier  or  trans- 
mitted by  mall  to  each  of  the  subscribers  of 
said  paper  "in  the  county  of  Arapahoe,"  ac- 
cording to  the  custom  of  business  in  the  office 
of  the  newspaper.  Judgment  was  rendered 
for  the  plaintiff.    Defendant  appeals. 

The  questions  discussed  in  the  briefs  are 
aa  to  the  sufficiency  of  defendant's  defense, 
and  as  to  whether  or  not  It  was  necessary  for 
the  plaintiff  to  prove  possession  In  order  to 
maintain  the  action.  Appellant  contends  that 
plaintiff  was  not  entitled  to  Judgment,  be- 
cause the  proof  does  not  show  that  he  was  in 
possession  of  the  premises,  and  that  his  being 
In  possession  is  a  Jurisdictional  matter.  While 
plaintiff,  to  maintain  the  action,  must  aver 
bis  possession  coupled  with  title,  the  duty  Is 
devolved  upon  defendant  of  asserting  an  adverse 
Interest  in  himself  and  specifying  its  nature, 
and  before  he  can  put  plaintiff  upon  proof 
touching  his  possession  and  the  title  he  must 
plead  accordingly.  Wall  v.  Magncs,  17  Colo. 
470,  30  Pac.  56.  Defendant  has  not  done 
this.  The  first  alleged  defense  consists  mere- 
ly ot  denials  and  admissions.  This  defense, 
standing  alone,  is  not  sufficient  to  put  in  is- 
sue the  possession  of  plaintiff,  because,  as  was 
said  In  the  case  of  Wall  v,  Magnes,  supra, 
before  defendant  can  put  plaintiff  upon  proof 
touching  his  possession  and  title,  he  must 
plend  an  adverse  Interest  in  himself.  The 
defendant  may  plead  as  many  defenses  to  the 
cause  of  action  alleged  in  plalntiflTs  complaint 
as  he  desires,  but  each  of  these  defenses  must 
be  complete  of  itself  and  must  be  tested  by  Its 
own  allegations.    Weston  t.  Estey,  22  Colo. 


343.  45  Pac  3«7;  Travelers'  Ins.  Co.  v.  Red- 
field,  6  Cok).  App.  196,  40  Pac.  195.  The- 
first  defense  neither  alleges  title  nor  posses- 
sion In  the  defendant 

The  second  defense  of  defendant  fails,  be- 
cause the  affidavit  containing  the  proof  of 
publication  of  the  notice  of  tax  sale  shows 
that  the  paper  containing  the  notice  "was 
delivered  by  carrier  or  transmitted  by  mail 
to  each  of  the  subscribers  in  the  county  of 
Arapahoe,  In  the  state  of  Colorado."  The 
statute  requires  that  this  affidavit  shall  show 
that  copies  of  each  number  of  the  paper  were 
"delivered  by  carrier  or  transmitted  by  mall  to 
each  of  the  subscribers."  It  is  apparent  that 
the  delivery  of  the  papers  to  each  of  the  sub- 
scribers in  a  single  county  does  not  conform 
to  the  requirements  of  the  statute.  Unless 
an  affidavit  of  publication  of  notice  of  a  tax 
sale  shows  that  copies  of  each  number  of  the 
paper  In  which  the  notice  was  published 
were  delivered  by  carriers  or  transmitted 
by  mall  to  each  subscriber  of  the  paper,  ac- 
cording to  the  custom  and  mode  of  business  In 
the  office,  It  Is  Insufficient  and  a  sale  based 
thereon  Is  Invalid.  Rustin  v.  M.  &  M.  Tunnel 
Co.,  23  Colo.  351,  47  Pac.  300;  Morris  & 
Thombs  t.  St  Txwls  N.  Bk..  17  Colo.  235, 
29  Pac.  802.  The  second  defense  falling, 
the  denial  of  plaintiff's  possession  In  the  first 
defense  Is  not  sufficient  to  put  plaintiff  upon 
proof  touching  the  same. 

Perceiving  no  error  In  the  proceedings  of 
the  court  the  Judgment  will  be  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  GODDARD,  J» 
concur. 


WILLIAMS   ▼. 


(S6  Colo.  28)- 
WOODRUFF. 


(Supreme  Court  of  Colorado.    Deo.  4,  1905. 
Rehearing  Denied  Feb.  5,  1906.) 

Trusts— Repudiation— RioHTS   o»   Cbstoi— 
Enforcement— Laches. 

Testator  divided  the  residue  of  his  estate 
into  three  shares,  and  directed  that  the  same 
be  invested  and  the  income  paid  to  the  bene- 
ficiaries semiannually  for  10  years  after  hi» 
death,  when  the  prmcipal  should  be  paid  to- 
them.  Defendant  was  appointed  sole  executor. 
Plaintiff,  who  was  one  of  the  beneficiaries  of  the 
trust,  was  22  years  of  age  when  testator  died, 
and  resided  with  her  aunt  during  a  large  part 
of  the  period  of  defendant's  administration, 
who  was  in  communication  with  defendant  al- 
most constantly ;  hut  for  a  period  of  18  years, 
during  which  she  received  no  interest  on  her 
share  of  the  estate,  she  took  no  steps  either  to 
discover  or  set  aside  conveyances  by  which  de- 
fendant personally  acquired  a  large  part  of 
the  property  of  the  estate,  nor  until  she  was 
advised  to  bring  suit  by  certain  attorneys  who 
had  discovered  defendant's  repudiation  and 
breach  of  trust.  Held,  that  plaintiff  was  guilty 
of  such  laches  as  deprived  her  of  relief  in  such 
action. 

Appeal  from  District  Court,  Las  Animas 
County;  Jesse  G.  Northcutt  Judge. 

Action  by  Elizabeth  L.  Williams  against 
Thomas  T.  Woodruff.    From  a  Judgment  ia 
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faTor  of  i>l«lntiff,  deflendant  appeals.    Re- 
vi.raed. 

James  M.  Rice  made  his  last  will  and  testa- 
ment, -wherein,  after  providing  for  the  pay- 
ment of  bis  fnneral  expenses  and  debts,  he 
devised  to  each  of  his  six  nepliews  and  to 
his  niece  Mary  the  sum  of  $500.  The  will 
then  provides  that,  after  deducting  the  above- 
usmed  bequests,  the  balance  of  all  his  pr<^- 
erty  shall  be  divided  Into  fonr  equal  shares, 
for  the  benefit  of  his  three  sisters,  Joanna 
E.  Wallace,  Barah  B.  French,  and  Eleanor 
D.  Rice,  and  his  niece  Elizabeth  L.  Rice — 
one  share  to  each  of  the  four  named.  "The 
amounts  of  the  said  bequests  to  be  severally 
invested  by  the  executors  of  my  will,  and 
the  Interest  to  be  paid  to  the  said  benefi- 
ciaries semiannually  for  ten  (10)  years  from 
the  time  of  my  death.  And  then  the  princi- 
pal amounts  to  be  severally  paid  over  to 
them."  Provision  Is  then  made  for  the  ap- 
pointment of  Joanna  E.  Wallace,  Thomas  T. 
Woodruff,  of  Qnincy.  III.,  and  William  B. 
Collins,  of  Keoknk,  Iowa,  as  executors  of 
the  will.  James  M.  Bice  died  about  the  5tb 
day  of  December,  1879.  Joanna  E.  Wallace 
and  William  B.  Collins  declined  to  act  as 
executors  of  the  will  in  the  state  of  Colorado. 
Woodmff  then  resided  at  Qulncy,  111.,  where 
also  lived  Mrs.  Wallace,  with  whom  Eleanor 
D.  Rice  (now  Walker)  and  plaintiff,  Eliza- 
beth L.  Rice  (now  WllllBms)  resided.  Short- 
ly after  the  death  of  Rice,  Mrs.  Wallace 
bad  defendant,  Woodruff,  call  at  her  resi- 
dence In  Qulncy,  and  informed  him  that  he 
was  namtHl  as  one  of  the  executors  of  the 
will;  tbat  she  and  the  other  executor  did 
not  care  to  accept  the  executorship;  and 
that  It  was  desired  that  Mr.  Woodruff  come 
to  Colorado  and  administer  the  estate.  This 
he  did.  He  came  to  Colorado,  was  duly  ap- 
pointed executor  by  the  court,  administered 
the  estate,  made  his  final  settlement,  and  was 
discharged  In  the  month  of  August,  1881.  At 
the  close  of  the  administration  It  wns  found 
that  the  estate  would  pay  but  S2  cents  upon 
the  dollar  of  the  clnims  allowed  against  It; 
the  remaining  48  per  cent,  of  such  Indebted- 
ness and  the  specific  legacies  still  remaining 
unpaid.  Without  attempting  to  describe 
the  real  estate  of  the  decedent.  It  may  be 
classified  as  follows:  Incumbered  property, 
unlnciuiiliered  property,  and  certain  property 
of  which  he  was  the  owner  of  an  undivided 
one-half;  the  other  half  being  owned  by 
Edward  C.  Smith,  ui)on  whose  Interest  Rice 
held  a  deed  of  trust  to  secure  the  payment 
of  a  promissory  note  for  $1,4.50.  Of  the  in- 
cumbered proi)erty  one  portion  was  mort- 
gaged to  N.  P.  Hill.  After  the  letters  testa- 
mentary were  issued,  and  previous  to  the 
closing  of  the  estate.  Hill  foreclosed  his  deed 
of  trust,  and  the  property  was  purchased  by 
one  J.  M.  John,  as  the  agent  of  Woodruff. 
The  note  secured  by  the  other  deed  of  trust 
was  held  by  John.  He  proceeded  to  fore- 
close. Just  previous  to  the  date  of  sale 
Woodruff  purchased  the  note,  and  John,  at 


Woodruff's  instance,  pnrduised  tlie  property 
at  trustee's  sale.  It  is  not  qutte  clear 
whether  John  purchased  this  property  in 
his  own  right,  and  subsequently  sold  Wood- 
ruff a  half  Interest  therein,  or  whether  he 
purchased  it  as  an  agent  of  Woodruff,  and 
subsequently  pnrchased  a  half  Interest  there- 
in. However,  this  is  immaterial,  as  we  view 
the  case.  Mrs.  Wallace,  the  sister  of  Rice, 
was  one  of  the  heaviest  creditors  of  the  es- 
tate, and,  when  it  became  necessary  to  sell 
the  unincumbered  real  estate  at  admiuis- 
trator's  sale,  she  purchased  it  at  Woolmfl's 
suggestion.  The  administrator's  deed  went 
to  Mrs.  Wallace;  Mr.  Woodruff  supplying 
the  money  to  make  the  purchase.  She  imme- 
diately executed  a  deed  to  the  same  prop- 
erty to  T.  D.  Woodruff,  brother  of  defendant, 
and  T.  D.  Woodruff  executed  his  bond  for 
a  deed,  wherein  he  agreed  to  recoavey  this 
property  upon  payment  of  the  advances  made 
by  defendant.  At  the  time  of  the  death  of 
Rice  the  Interest  upon  the  Smith  note  had 
not  been  paid  for  several  years.  Smith  was 
dead,  having  died  Insolvent.  The  county 
court  of  Ijas  Animas  county.  In  which  the  es- 
tate of  Rice  was  being  administered,  made 
an  order  authorizing  the  administrator  to 
sell  the  Smith  note  for  a  sum  not  less  than 
$1,4.")0.  T.  D.  Woodruff  purchased  this  note, 
with  money  advanced  by  defendant,  for  the 
sum  of  $2,000.  This  deed  of  trust  was  de- 
fective, because  no  trustee  was  named. 
There  was  a  second  deed  of  trust  held  by 
the  relatives  of  Smith.  T.  D.  Woodruff  pur- 
chased the  second  deed  of  trust,  foreclosed 
it,  purchased  the  property  at  the  sale,  and 
obtained  a  quitclaim  deed  from  the  Smith 
heirs.  In  1885,  defendant  purchased  from 
Mrs.  Wallace,  for  the  sum  of  J.I.OOO,  all  of 
the  lands  which  she  had  purchased  from  the 
Rice  estate  and  which  had  not  theretofore 
been  sold.  She  had,  previous  to  this  time, 
discharged  her  Indebtedness  to  defendant 
on  account  of  the  money  advanced  for  the 
purchase  price  of  sold  land;  Woodruff  giv- 
ing to  her  bis  notes  for  the  $.'>,000,  and  se- 
curing their  payment  by  an  assignment  of 
a  life  insurance  policy.  Joel  M.  Rice,  the 
father  of  James  M.  Rice,  died  In  Iowa  short- 
ly before  the  latter  died  in  Colorado.  Dece- 
dent also  left  estates  in  Iowa  and  Illinois. 
Mrs.  Wallace  was  appointed  as  the  adminis- 
tratrix of  the  estate  of  Joel  M.  Rice.  De- 
fendant, Woodruff,  and  WlUlam  B.  Collins 
declined  to  act  as  executors  of  the  estate  of 
James  M.  Rice  In  Iowa  and  Illinois,  and  Mrs. 
Wallace  was  appointed  sole  executrix  of  the 
will  in  those  two  states.  The  estate  of  Joel 
M.  Rice  obtained  a  Judgment  against  the 
estate  of  James  M.  Rice  for  the  sum  of 
$12,000.  The  estates  of  James  M.  Rice  in 
Iowa  and  Illinois  proved  insolvent.  Plain- 
tiff. Williams,  was  served,  personally  and  by 
mall,  with  certain  processes  issued  from  the 
courts  in  each  of  tho.<ie  states,  and  in  one 
Instance  filed  her  answer  to  a  petition  to 
sell  real  estate  belonging  to  the  estate  of 
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James  M.  Rice.  There  Is  no  evkleiice  wtaicb 
shows  that  defendant  at  any  time  communi- 
cated to  plaintiff,  Williams,  the  condition  of 
the  estate  in  Colorado,  although  he  says  that 
he  Is  under  the  Impression  that  she  was  pres- 
ent at  scHne  of  the  conversations  between 
Mrs.  "Wallace  and  himself.  There  is  no  evi- 
dence to  show  that  he  concealed  or  attempted 
to  conceal  any  of  bis  actions  concerning  the 
estate  here  from  Mrs.  Wallace  or  any  of 
the  other  heirs  or  creditors. 

This  action  was  instituted  by  plaintiff, 
Williams,  and  her  aunt,  Mrs.  French,  upon 
the  4th  day  of  December,  1894.  Defendant 
demurred  to  the  complaint;  the  demurrer 
was  sustained;  plaintiffs  brought  the  matter 
to  this  court;  the  decision  of  the  district 
court  was  reversed,  and  defendant  was  held 
to  answer.  A  composition  or  settlement  was 
made  between  plaintiff  French  and  defend- 
ant, and  the  action  was  dismissed  so  far  as 
Mrs.  French  was  concerned.  The  action  then 
went  back,  to  result  in  a  judgment  that  plain- 
tiff, Williams,  was  entitled  to  one-fourth  of 
all  the  real  estate  described  In  the  Judgment, 
being  the  lands  then  owned  by  Thomas  T. 
Woodruff  which  had  at  one  time  been  the 
property  of  James  M.  Rice  or  the  property 
of  Smith,  embraced  in  the  deed  of  trust  to 
Rice;  and  for  the  sum  of  $48,214.60.  being 
one-fourth  of  the  rents  and  profits  collected 
by  defendant  from  said  property.  Defendant 
acquired  title  to  all  the  lands  which  bad  at 
one  time  been  the  property  of  decedent  Rice, 
either  by  deeds  direct  from  Mr.  John,  T. 
Dewey  Woodruff,  or  from  Mrs.  Wallace,  less 
such  portions  as  had  been  sold  at  adminis- 
trator's sale,  or  by  the  parties  above  named 
to  other  Individuals.  So  that  In  1885  Wood- 
ruff had  the  record  title  to  all  of  such  prop- 
erty, with  the  exceptions  above  noted.  Much 
of  this  property  was  situate  in  or  near  the 
town  of  La  Junta,  which,  at  the  time  of  the 
close  of  the  administration,  was  a  hamlet 
struggling  for  existence.  Subsequently  a 
railroad  built  some  shops  and  hospitals  there, 
and  made  it  the  end  of  the  division,  causing 
it  to  be  a  somewhat  prosperous  railroad 
town.  It  also  became  the  county  seat  of 
Otero  county.  During  the  period  between 
the  time  when  Woodruff  obtained  the  deeds 
to  this  property,  and  the  commencement  of 
this  action,  for  the  purpose  of  increasing  the 
value  of  the  La  Junta  property,  be  donated 
to  the  town  of  La  Junta  about  $18,000  for  a 
public  library,  and  about  $2,000  to  the  public 
schools.  He  also  constructed  a  public  drink- 
ing fountain  upon  a  portion  of  the  property, 
and  devoted  some  money  toward  the  creation 
of  a  park  In  front  of  part  of  this  property. 
At  Trinidad  be  expended  $5,467  for  a  pub- 
lic library,  founded  a  kindergarden,  and  de- 
voted some  money  to  railroad  surveys.  All 
of  which  was  done  for  the  purpose  of  pro- 
moting the  welfare  of  the  towns,  and  in- 
cidentally increasing  the  value  of  this  prop- 
erty.   The  money  so  expended  amounted  to 


upwards  of  $28,000.  In  the  acconhtliig  n-M.!) 
was  had  In  this  case  no  allowance  w.-i.-i 
made  to  defendant  for  any  of  these  expendi- 
tures. In  addition  to  this  outlay  of  money, 
the  defendant  Improved  the  property  by  ex- 
tensive buildings,  one  of  which  cost  u|i- 
wards  of  $16,000,  and  others  less  amounts. 
The  defendant  devoted  practically  all  of  his 
time  from  1882  until  1902  to  the  promotion, 
welfare,  and  development  of  the  communities 
In  which  this  property  was  situate.  At  the 
Ume  of  the  death  of  Mr.  Rice,  plainUff.  Wil- 
liams, was  22  years  of  age.  She  was  resid* 
ing  with  her  aunt,  Mrs.  Wallace,  and  con- 
tinued to  reside  there  until  her  marriage 
to  Mr.  Williams  in  February,  1882.  Soon 
after  the  death  of  Mr.  Rice,  Mrs  Williams 
learned  that  be  had  left  an  estate.  Aboat  a 
month  after  bis  death  she  learned  that  she 
was  one  of  the  devisees,  and  that  Thomas  T. 
Woodruff  was  named  as  one  of  the  execo- 
tors.  She  knew  that  Woodruff  had  gone  to 
Colorado  to  settle  the  estate.  She  never 
wrote  to  the  clerk  or  the  judge  of  any  court 
at  Trinidad  concerning  the  administration 
of  the  estate.  She  never  visited  either  Las 
Animas,  Bent,  or  Otero  counties  to  investi- 
gate her  interests  in  the  estate.  She  never 
made  any  inquiry  of  defendant.  Woodruff, 
as  to  the  administration  of  tbe  estate,  did  not 
write  bim  concerning  same,  and  did  not  send 
any  one  to  bim  to  make  such  inquiries. 
She  was  entirely  under  Mrs.  Wallace's  care 
and  protection  from  December,  1878,  un- 
til her  marriage.  Her  relations  with  Mrs. 
Wallace  then  and  since  her  marriage  bare 
been  friendly.  She  never  made  any  inquiry 
of  Mrs.  Wallace  or  either  of  her  other  aunts. 
She  says  that  she  first  learned  of  the  alleged 
misconduct  of  defendant,  concerning  her  in- 
terest In  tbe  estate,  in  1891,  when  tbe  law 
firm  of  Mahin  &  Johnson  reported  the  same 
to  her.  She  first  consulted  with  her  busbani 
about  Investigating  the  affairs  of  her  uncle's 
estate  and  protecting  her  Interests.  In  Sep- 
tember, 1891,  after  the  visit  of  Mahin  &  John- 
son. She  frequently  saw  defendant.  Wood- 
ruff, at  her  aunt's  home,  both  before  and 
after  he  took  charge  of  tbe  estate.  She  never 
conversed  with  him  upon  the  subject  of  the 
estate,  or  any  business  matters.  She  talked 
with  Mrs.  Walker  concerning  the  administra- 
tion of  the  estate.  She  knew  that  her  aunt, 
Mrs.  Billings,  who  was  a  creditor  of  the  es- 
tate, received  but  52  cents  on  the  dollar  of 
the  amount  of  her  claims,  and  that  tbe  rest 
of  the  creditors  received  the  same  amount 
She  knew  that  her  aunt,  Mrs.  Wallace,  was 
a  creditor  of  the  estate,  and  thought  that 
the  amount  of  the  claim  was  $5,000.  She 
knew  that  Mrs.  Wallace  and  Woodruff  were 
In  constant  communication  by  letter.  Sbo 
states  In  her  testimony  that  she  did  not 
know  that  the  estate  of  James  M.  Rice  was 
being  administered  in  the  county  court  of  the 
county  of  Adams,  state  of  Illiuois,  and  in  the 
circuit  court  of  the  county  of  Lee,  btute  of 
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Iowa ;  yet  the  transcript  of  the  record  of  the 
administration  of  the  estate  in  Adams  county, 
III^  wherein  Mrs.  Wallace  was  executrix, 
BbowB  that  this  plaintiff  and  her  husband 
entered  thei'  appearance  In  answer  to  a  cer- 
tain petition,  and  consented  that  an  order  be 
made  for  the  sale  of  certain  property;  and 
also  that,  in  the  administration  of  the  es- 
tate of  Joel  M.  Rice,  father  of  James  M. 
Rice,  which  occurred  In  the  county  of  Lee, 
■tate  of  Iowa,  in  a  certain  proceeding,  where- 
in Mra.  Willlama  was  made  defendant,  it 
appeared  that  she  was  duly  served  with  a 
process  In  an  action  to  collect  $12,000  against 
the  estate  of  James  M.  Rice. 

Charles  E.  Gast,  for  appellant  3.  N.  Car- 
ter, A.  C.  McChesney,  and  Covert,  Page  & 
Covert,  for  appellee. 

BAILET,  J.  (after  stating  the  farts).  In 
the  complaint  as  originally  filed,  and  upon 
which  the  demurrer  was  based,  It  was  alleged 
that  the  administration  of  the  estate  of  James 
M.  Rice  In  Colorado  was  closed  In  1801,  in- 
stead of  1S81.  The  demurrer  Interposed  was 
that  the  action  was  burred  by  reason  of  the 
statute  of  limitations.  Upon  the  allegations 
•f  the  complaint,  the  court  found  that  the 
action  was  not  barred.  See  French  v.  Wood- 
mCt,  25  Colo.  339.  64  Pac.  1015,  wherein  will 
also  be  found  a  complete  statement  of  the  al- 
legations of  the  complaint  The  question  of 
laches  was  raised  In  the  argument  upon  that 
demurrer,  and  while  the  court  determined  tbnt 
that  question  must  be  raised  by  answer.  In 
the  opinion  It  la  stated  that  from  the  case  as 
made  by  the  complaint  it  did  not  appear  that 
the  plaintiff  was  guilty  of  laches.  However, 
as  we  shall  presently  discover,  It  appears 
from  the  evidence  produced  at  the  trial  that 
plaintiff  has  slept  upon  her  rights  to  such  an 
extent  as  will  bar  a  recovery.  Courts  of 
equity  will  not  Interfere  If  a  party  slumbers  on 
his  rights  or  the  means  of  detecting  a  fraud. 
Pipe  v.  Smith,  5  Cola  146;  Angell  on  Limita- 
tions. S  190;  Toung  v.  Cook,  30  Miss.  330; 
Johnson  v.  Johnson,  5  Ala.  103;  Veazie  v. 
Williams,  3  Story,  612,  Fed.  Cas.  No.  16,907; 
McLure  T.  Ashby,  7  Rich.  Eq.  (S.  C.)  440. 
The  laws  assist  those  who  are  vigilant  not 
those  who  sleep  over  their  rights.  To  avoid 
tlie  force  and  show  the  inapplicability  of 
the  doctrine  of  laches  to  the  case  at  bar,  the 
plaintiff  relies  upon  Piatt  v.  Longwortb's 
Devisees.  27  Ohio  St  159;  Riddle  v.  Roll.  24 
Ohio  St  672 ;  McGormick  y.  Ocean  City  Ass'n 
(N.  J.)  18  AtJ.  112;  Lewis  v.  Welch,  47  Minn. 
193,  48  N.  W.  608,  49  N,  W.  605 ;  Nobles  v. 
Hogg,  36  S.  C.  322,  15  S.  E.  359;  and  Warren 
T.  Adams,  19  Colo.  515,  36  Pac.  604.  In  her 
brief  she  says  that  it  has  already  been  deter- 
mined by  this  court,  in  this  action,  that  plain- 
tiff was  not  guUly  of  laches.  French  v. 
Woodruff,  25  Colo.  339,  54  Pac.  1016.  It  will 
be  remembered  thnt  when  the  case  was  here 
before  It  was  uii<  i  demurrer,  and  this  court 
held  tbnt  laches  was  not  a  ground  of  de- 
murrer ;  that  when  the  point  Is  raised  by  de- 


fendant the  usual  and  proper  method  Is  by 
answer,  but  because  it  was  urged  by  both 
parties,  the  court  expressed  an  opinion  con- 
cerning the  laches  of  the  plaintiff  as  shown 
by  the  complaint;  the  language  of  the  court 
being  as  follows:  "Though  a  cause  of  action 
be  not  barred  by  some  statute,  a  court  of 
equity  may  refuse  to  entertain  a  stale  claim, 
or  give  relief,  where  the  plaintiff  once  had 
a  meritorious  demand,  if  he  has  unreason' 
ably  slept  upon  his  rights.  Whether  laches 
will  be  Imputed  depends  largely  upon  the 
facts  and  circumstances  of  each  case.  Where 
the  rights  of  Innocent  purchasers  are  Involv- 
ed, or  the  subject-matter  of  the  controversy 
Is  materially  changed,  and  In  various  other 
circumstances  not  necessary  to  specify,  a 
strict  rule  may  be  enforced ;  but  where,  as  in 
the  case  at  bar,  the  defendant  still  retains, 
in  his  own  name,  title  to  a  large  part  of  the 
trust  property  he  is  charged  with  having 
bought  and  the  delay.  In  part,  at  least  Is 
due  to  concealment  of  the  wrongful  acts  by 
the  defendant  and  full  relief,  so  far  as  the 
plaintiffs  are  entitled  to  anything,  may  be 
administered  without  Injury  to  Innocent  third 
parties,  a  more  liberal  rule  should  be  applied. 
Under  the  facts  of  this  case,  as  alleged  In  the 
complaint  we  think  the  plaiutlffs  are  entitled 
to  maintain  their  action."  As  will  be  shown 
hereafter,  the  facts,  as  they  developed  wj  the 
trial,  so  far  as  any  concealment  by  the  trus- 
tee, and  so  far  as  a  necessity  for  diligence  up- 
on the  part  of  the  cestui  que  trust  is  con- 
cerned, are  materially  different  from  those 
alleged  in  the  complaint  The  plaintiff 
claims  In  her  brief  that  she  could  have  done 
nothing  at  an  earlier  period,  toward  the  re- 
covery of  the  property  In  the  bands  of  Wood- 
ruff, because,  by  the  very  terms  of  the  trust 
be  was  to  bold  it  during  the  period  of  10^ 
years ;  that  the  question  of  the  alleged  laches 
of  the  plaintiff  is  one  thnt  concerns  only 
plaintiff  and  defendant;  the  rights  of  no- 
third  parties  having  Intervened;  that  inas- 
much as  this  is  an  express  trust,  laches  Is 
not  imputable  to  the  cestui  que  trust;  and 
that  the  failure  of  Woodruff  to  inform  plain- 
tiff of  the  condition  of  the  estate,  or  that  he 
had  directly  purchased  the  property,  amount- 
ed to  a  concealment  of  the  alleged  fraud. 
After  reviewing  such  of  the  cases  cited  by  the 
appellee  as  we  hare  access  to,  we  shall  then 
consider  these  contentions  as  to  why  the  doc- 
trine of  laches  should  not  be  applied  against 
her. 

The  case  of  Piatt  et  al.  t.  Longwortb's 
Devisees,  27  Ohio  St  159,  is  one  In  which  the 
alleged  wrongful  actions  of  the  administra- 
tor were  similar  to  those  charged  against  the 
defendant  in  this  case.  In  that  action,  at 
the  administrator's  sale  certain  property  was 
purchased  in  the  name  of  certain  of  the  rel- 
atives of  the  administrator  with  money  fur- 
nished by  the  administrator,  and  subsequent- 
ly the  property  was  conveyed  by  the  purchas- 
er to  the  Rdmlnistrntor.  It  was  determined 
by  a  divided  court  that  the  heirs  could  main- 
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tain  an  action  for  tlie  I'ecovery  of  this  real 
estate  after  a  i)erlod  of  time  from  the  pur- 
<-hase  of  the  property,  exceeding  that  which 
has  elapsed  In  the  case  at  bar;  and  at  first 
glance  it  seems  to  be  an  authority  for  the 
maintaining  of  this  action.  The  action  was 
commenced  on  the  lltli  day  of  March,  1850. 
The  real  estate  had  been  sold  by  the  admin- 
istrator, and  was  re<'0uveyed  to  him  on  the 
17th  day  of  December,  1834,  but  final  settle- 
ment of  the  estate  was  not  made  until  1846; 
so  that  the  case  differs  from  the  one  at  bar 
In  this,  that  the  defendant  was  still  the  ad- 
ministrator at  the  time  when  the  real  estate 
was  reconveycd  to  him,  and  the  action  was 
connnenced  al)out  four  years  after  the  set- 
tlement of  the  estate.  Here  the  action  was 
commencetl  1.1  years  after  the  settlement  of 
the  estate,  and  the  property  was  not  convey- 
<Ki  to  the  defendant  until  after  the  estate  was 
settled.  In  the  IMatt  Case  It  Is  alleged  in  the 
1)111  that  the  heirs  had  no  knowledge  of  the 
fraudulent  transactions  until  within  eight 
months  before  filing  the  same.  As  we  have 
seen,  the  estate  was  not  settled  and  the  ad- 
ministrator discharged  until  four  years  pre- 
vious to  the  couunencemeiit  of  the  action. 
The  decision  of  the  Supreme  Court  of  Ohio 
seems  to  be  l)ase<l  upon  the  theory  that  the  ad- 
ministrator was  a  trustee  of  an  express  trust, 
and  that  the  holding  of thcpropcrtypurchased 
by  him  will  not  be  deemed  adverse  while 
the  fiduciary  relations  continne.  unless  dis- 
tinctly disavowetl.  Here,  as  we  view  the  mat- 
ter, defendant's  disavowal  of  the  trust  com- 
menced with  the  settlement  of  the  estate  In 
1881,  and  this  was  brought  to  the  knowledge 
•of  the  plaintiff  by  the  failure  of  the  trustee 
to  pay  the  semiannual  Interest  as  provided 
in  the  will.  In  the  Ohio  case  it  does  not  ap- 
pear that  there  was  anything  which  should 
have  called  the  attention  of  the  heirs  to  the 
violation  of  the  trust  l).v  the  administrator. 
There  was  nothing  to  put  them  upon  their 
Inquiry.  At  least,  in  the  opinion  there  is 
nothing  to  show  that  that  point  was  ccmsid- 
■ere<l  b.v  the  court;  neither  does  It  appear  to 
be  argued  in  the  brief  of  the  administrator, 
which  is  published  with  the  opinion.  So  the 
Ohio  case  is  not  In  point,  bec-ause  the  action 
was  brought  within  four  years  from  the  time 
of  the  settlement  of  the  estate,  and  the  heirs 
had  no  information  which  would  put  them 
uiK)n  their  Inquiry  until  such  time. 

The  case  of  Riddle  and  Parker  v.  Roll,  24 
Ohio  St.  572,  relied  upon  by  plaintiff,  is  not 
in  point,  for  the  reason  that  in  that  case  the 
doctrine  of  laches  was  not  considered.  One 
of  the  heirs  was  a  minor  at  the  time  of  the 
commencement  of  the  action,  and  time  would 
not  run  against  him  until  he  attained  his 
majority.  It  was  determined  In  that  case 
that  the  saving  of  the  rights  of  tlie  minor 
necessarily  saved  the  rights  of  the  balance 
•of  the  heirs. 

McCormick  t.  Ocean  City  Ass'n  (y.  .T.)  18 
Atl.  112,  also  cited  by  the  iilaiutiff,  does  not 


appear  to  be  material,  for  the  reason  that  the 
question  of  the  laches  or  indifference  of  claim- 
ants was  not  raised  or  passed  upon.  The 
staleness  of  the  claim  Is  not  mentioned.  The 
case  deals  entirely  with  the  question  of  a 
purchase  by  a  trustee  inuring  to  the  benefit 
of  the  cestui  que  trust 

Lewis  V.  Welch,  47  Minn.  193,  48  N.  W. 
608,  49  N.  W.  665,  is  also  relied  upon  by  the 
plaintiff  upon  the  question  of  laches.  In  that 
case  the  court  spoke  as  follows:  "It  Is, 
however,  argued  that  the  right  of  the  plain- 
tiffs to  have  the  purchase  by  the  defendant 
adjudged  to  be  In  trust  is  barred  by  lapse  of 
time.  Upon  the  facts  as  established  by  the 
findings  of  the  court,  its  conclusion  upon  this 
point  should  be  sustained.  It  will  be  borne 
in  mind  that  the  title  still  remains  In  the  de- 
fendant. Rights  of  iunoc«nt  purchasers  have 
not  Intervened.  The  land  has  remained  va- 
cant and  unoccupIe<1.  In  order  that  a  right 
of  action  be  barred  by  laches  there  should 
be  knowledge  or  notice  which  should  prompt 
to  Inquiry  concerning  the  facts  upon  which  n 
right  of  action  rests  or  there  should  be  some 
neglect  of  duty  or  of  self-interest  to  which 
want  of  knowh>dge  may  be  attributable,"  It 
Is  also  said:  "The  plalntlfTs  have  not  resided 
in  this  state  since  1865,  and  they  bad  no 
actual  notice  or  knowledge  of  any  of  the  pro- 
ceedings for  administration  or  for  the  fore- 
closure, nor  of  any  of  the  defendant's  acts 
until  six  months  prior  to  the  commencement 
of  this  action." 

From  this  statement  It  will  be  seen  that 
the  case  is  not  in  imlnt.  Tliere,  according  to 
the  findings  of  the  court,  the  plalutlfTs  had  no 
knowledge  of  the  administration  proceedings 
nor  of  tlie  foreclosure  proceedings,  nor  of  any 
of  the  actions  of  the  defendant.  There  was 
nothing  to  put  them  on  their  notice;  nothing 
to  put  them  upon  Inquiry.  There,  also,  the 
pi'operty  remained  In  the  same  condition,  at 
the  time  of  the  commencement  of  the  action, 
that  It  was  at  the  time  of  the  purchase  made 
by  the  administrator.  Here,  as  we  have  seen, 
thedefendant  lia^  expendetl  a  fortune  In  the  Im- 
provement of  the  property  and  In  the  develop- 
ment of  the  resources  of  the  countr.v  round 
about,  in  building  schools  and  establishing 
public  libraries.  He  devoted  the  better  part 
of  a  strenuous  life  to  the  enhancement  of  the 
Talue  of  this  property,  while  the  plaintiff, 
with  sufficient  Information  to  put  her  upon 
her  Inquiry  and  her  notice,  and  knowing  that 
she  was  not  receiving  the  interest  which  the 
will  of  her  uncle  lu'ovlded  that  she  should 
receive,  rests  content  until  the  property  is 
made  valuable,  and  then  Institutes  an  action 
to  receive  the  benefits  of  the  labors  of  an- 
other, which  would  not  have  been  expended 
In  this  behalf  but  because  of  her  Inertia. 

Nobles  v.  Hogg,  36  S.  C.  322,  15  S.  E.  359. 
cited  by  plaintiff.  Is  not  In  point.  In  that 
case  the  defendant  held  in  his  hands  as 
trustee  certain  moneys  belonging  to  plnlutiff, 
upon    which   he   should   have  paid   interest 
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annually.  He  failed  to  do  this  for  more  than 
20  years.  He  acknowledged  that  he  had 
received  the  money  for  her  use  and  benefit. 

He  acknowledged  that  he  had  not  paid  It, 
nor  the  Interest.  He  did  not  claim  to  hold 
the  money  adversely  to  the  cestui  que  trust 
The  court  said:  "In  this  case  the  trustee 
admits  he  has  not  paid  the  Interest,  but  no- 
where Introduces  proof  as  to  any  adverse 
holding.  It  does  not  appear  that  his  cestui 
que  trust  was  ever  Informed  that  he  held  the 
moneys  collected  'by  him  in  1854."  The  ad- 
mission of  the  defendant  was  that  he  never 
paid  the  claim  "In  any  way,  shape,  or  form." 
We  fall  to  see  how  the  last  statement  of 
facts  and  the  opinion  given  therein  can  be 
applicable  to  the  facts  here.  In  that  case 
the  trust  was  not  repudiated;  the  defendant 
satisfying  himself  by  saying.  In  eflFect:  "It 
is  true  that  I  never  paid  anything  and  I  owe 
the  money,  but  I  should  not  pay  it,  because 
it  has  been  In  my  bands  for  more  than  20 
years." 

Plaintiff  also  cites  the  case  of  Warren  v 
Adams,  19  Colo.  515,  36  Pac.  604.  There  the 
Inaction  was  excused  because  the  claimant 
was  afflicted  with  a  phase  of  insanity  known 
as  amnesia,  or  loss  of  memory.  Consequent- 
ly, the  doctrine  of  laches  did  not  apply.  No 
excuse  of  that  sort  having  been  made  In  this 
rase,  Warren  ▼.  Adams  has  no  application 
here. 

The  presumption  is  that  If  a  party  affected 
by  any  fraudulent  transaction  or  manage- 
ment might,  with  onllnary  care  or  attention, 
have  seasonably  detected  it,  he  seasonably 
had  actual  knowledge  of  it.  Full  possession 
of  the  means  of  detecting  fraud  is  the  same 
as  actual  knowledge.  Pipe  v.  Smith,  5  Colo. 
146;  Fnmhani  v.  Brooks,  9  Pick.  (Mass.)  212: 
Angell  on  Limitations,  §  187.  "The  statute  of 
limitations,  therefore,  shuts  the  doors  of  the 
courts  against  a  party  unless  he  brings  his 
suit  within  the  prescribed  time,  although  his 
claim  Is  still  due,  and  good  faith  would  re- 
quire Its  imynient.  And  when  he  would 
take  advantage  of  the  exception  which  gives 
him  a  further  time  In  case  the  cause  of  action 
has  been  fraudulently  concealed  from  him, 
yet.  If  he  had  the  menus  of  discovering  the 
fact.  Ills  want  of  knowledge  Is  to  be  attribut- 
ed to  his  own  want  of  vigilance,  and  not  to 
concealment  by  others."  Nudd  v.  Uamblln. 
S  Allen  (Mass.)  130.  Whatever  is  notice 
enough  to  put  an  Interested  party  upon  in- 
quiry is  generally  regarded  as  good  notice  of 
all  those  matters  which  an  Inquiry  prosecut- 
ed with  reasona-ble  diligence  would  have  dis- 
closed. Allen  V.  Moore,  30  Colo.  307,  70  Pac. 
682;  Yates  r.  Hurd,  8  Colo.  343.  8  Pac.  573; 
Fllmore  v.  Iteithman,  6  Colo.  120.  "It  is  the 
well-established  principle  that  whatever  is 
notice  enough  to  excite  attention,  and  put  the 
party  upon  his  guard,  and  call  for  inquiry, 
is  notice  of  everything  to  which  such  Inquiry 
might  have  led.  When  a  person  has  sufll- 
cient  information  to  lead  him  to  a  fact,  he 
shall  be  deemed  conversant  of  it"    Kennedy 


V.  Oreen,  3  My.  &  K.  710:  Carr  v.  Hilton,  1 
Ctirt  300,  Fed.  Cas.  No.  2,437.  "It  will  not 
do  to  remain  willfully  ignorant  of  a  thing 
readily  ascertainable."  McQulddy  v.  Ware, 
20  Wall.  14,  22  L.Ed.  311. 

Judged  by  these  rules,  Mrs.  Williams  had, 
or  might  have  had,  full  knowledge  of  the 
transaction  at  any  time  during  13  years 
previous  to  the  commencement  of  her  action. 
She  had  knowledge  that  the  final  settlement 
of  the  estate  was  made  in  1881,  and  that  it 
was  found  to  be  insolvent.  She  knew  that 
her  aunt  received  but  52  cents  on  the  dollar 
of  the  amount  of  her  claim  against  the 
estate.  She  had  knowledge  that  her  aunt. 
Mrs.  Wallace,  was  in  constant  communica- 
tion with  the  defendant.  Defendant  fre- 
quently visited  at  the  home  of  Mrs.  Wallace, 
which  was  the  abiding  place  of  the  plaintiff 
until  her  marriage.  She  knew  that  she  was 
one  of  the  legatees  under  the  will,  and  that 
she  was  entitled  to  Interest  upon  her  legacy 
each  six  months.  She  knew  that  she  re- 
ceived no  interest  during  any  of  the  periods 
for  the  13  years.  She  might,  with  little 
effort,  by  writing  to  the  Judge  or  clerk  of  the 
county  court,  or  by  Inquirlug  of  her  aunt, 
Mrs.  Wallace,  ha^'e  discovered  that  a  large 
portion  of  this  estate  bad  been  purchased  by 
Mrs.  Wallace,  and  another  large  portion  by 
T.  Dewey  Woodruff.  She  might,  by  making 
inquiry  at  the  oftlee  of  the  clerk  and  recorder, 
have  discovered  that  tills  property  was  all 
subsequently  conveyed  to  the  defendant. 
All  the  means  of  discovering  the  fraud,  if 
fraud  there  was,  which  we  do  not  determine, 
which  she  possessed  in  1804,  were  at  her 
hand  at  all  times  after  the  settlement  of  the 
estate  in  1881.  For  13  years  she  supinely 
waited  until  this  property  liecame  valuable 
and  her  attention  was  called  to  tlie  fact  by 
lawyers  who  were  desirous  of  taking  tlie 
case,  and  then,  after  alraut  three  years,  she 
Instituted  these  proceeilings.  It  will  i>e  ob- 
served that,  during  the  long  period  over 
which  the  transaction  refeired  to  extended, 
the  plaintiff  never  made  or  caused  to  be 
made  the  slightest  Inquiry  In  relation  to 
any  of  them.  It  could  not  have  been  dif- 
ficult to  ascertain  that  this  property,  con- 
cerning which  It  Is  said  the  defendant  was 
a  trustee,  had  lieen  ac(iulred  b.v  the  trustee 
in  his  own  name.  If  he  held  It  in  trust  for 
the  plaintiff,  as  alleged,  ordinary  diligence 
could  not  linve  failed  to  find  the  clue  which 
in  every  case  would  lead  to  evidence  not  to 
be  resisted.  Wltli  the  strongest  motives  for 
action,  tiie  plaintiff  was  supine.  If  the  trans- 
action was  fraudulent  as  slie  alleges,  she 
did  nothing  to  unearth  it  It  was  her  duty 
to  make  the  effort.  Slie  bad  the  right  to 
know  that  the  estate  had  at  one  time  been 
possessed  of  this  real  estate.  She  never 
made  the  slightest  inquiry,  either  la  person 
or  by  letter,  or  caused  any  inquiry  to  be 
made  as  to  what  bad  become  of  this  prop- 
erty. Knowing  that  she  was  a  residuary 
legatee,  and  knowing  that  the  claim  T,-as 
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iiiaile  tlint  there  was  no  residue,  sbe  liad 
notice  enoiigli  to  excite  her  attention,  and, 
liavlug  notice  sufficient  to  pwt  her  on  her 
{Tuard  and  call  for  inquiry,  she  had  notice 
of  evor.vthing  to  which  such  inquiry  might 
liavc  led.  Canty  v.  Green,  3  ilylue  &  K. 
732;  AugcU  on  Limitations,  5  187;  Norris 
V.  IlagplM,  12  Sawy.  53,  23  Fed.  275. 

It  Is  not  disputed  that  the  inventories,  ap- 
])raisment  bills,  petitions  for  sale,  and  re- 
ports of  sale  gave  full  information  as  to  the 
existence  of  this  property;  that  it  was  sold 
by  the  e.xecutor;  and  that  the  records  of  Las 
Animas,  Bent,  and  Otero  counties  show  that 
portions  of  it  eyentuaily  passed  into  the 
hands  of  this  defendant  If  it  is  contended 
tliat  the  records  are  only  a  constructive  no- 
tice to  subsequent  purchasers  and  incum- 
brancers, and  are  not  such  to  other  parties, 
for  the  purpose  of  this  case,  this  may  be 
talcen  as  true,  but  this  controversy  hinges 
not  upon  the  question  of  constructive  notice. 
It  is  a  question  of  the  diligence  of  the  part}' 
— whether  she  has  exercised  due  diligence 
In  ascertaining,  or  endeavoring  to  ascertain, 
her  rights  and  pursuing  her  remedy.  In  this 
state,  as  well  as  in  all  others,  the  statutes 
])rovide  for  the  recording  of  instruments  of 
conveyance.  A  storehouse  of  information  Is 
here  provided  by  law,  open  to  every  person. 
These  laws,  liice  all  others,  are  presumed 
to  be  known  to  ail  who  are  affected  by  them, 
nnd.  as  a  matter  of  fact,  they  are  linown  to 
all  citizens  having  the  slightest  degree  of  in- 
telligence. At  the  time  of  the  commence- 
ment of  these  transactions,  this  woman  was 
22  years  of  age,  possessed  of  good  education, 
and  she  apparently  moved  with  intelligent 
people.  Her  aunt,  with  whom  she  lived, 
was  in  constant  correspondence  with  at  least 
tMO  law.vers;  so  it  cannot  be  said  that  she 
was  ignorant  of  the  means  by  which  she 
could  have  determined  or  ascertained  the 
facts  which  are  relied  upon  as  showing  a 
violation  of  his  trust.  Being  possessed  of 
the  means,  it  was  her  duty  to  prosecute  in- 
quiry with  reasonable  diligence  unless  she 
was  lnlle<l  to  sleep  by  some  active  deception, 
misrepresentation,  or  fraud  of  this  defend- 
ant or  his  emissaries.  No  claim  of  that  kind 
is  made.  Although  the  plaintiff  and  defend- 
ant fi-eqiientiy  met,  she  was  silent  concern- 
ing her  alleged  rights,  and  he  was  silent 
concerning  them.  In  cases  of  this  character, 
failure  to  give  notice  does  not  constitute 
fraud.  Tiiere  must  l)e  a  suppression  of  tlie 
facts  from  which  knowledge  may  be  obtain- 
ed, or  a  decei)tion  a«  to  tlie  actual  conditions, 
or  a  misrepresentation  of  tiie  facts,  none  of 
wliich  appear  to  have  existed  here. 

It  is  not  claimed  that  the  notices  neces- 
sary to  be  given  by  the  executor  of  his  in- 
tention to  sell  real  e.statc.  or  of  his  Intention 
to  make  final  st'ttiement  of  tlie  estate,  were 
fraudulently  suppressed,  or  that  thpy  were 
not  published  according  to  law.  The  plaiptiff 
excuses  herself  because  she  resided  in  Illinois 
and,  while  the  papers  published  in  Trinidad 


were  sometimes  sent  to  her  aunt's  bouse, 
she  never  read  them.  In  the  Case  of  Broder- 
Ick's  ■Will,  21  Wall.  503,  22  L.  Ed.  509,  It  is 
said  that  if  this  excuse  could  prevail,  it 
would  imsettle  all  proceedings  in  rem,  and 
confusion  would  be  the  result.  There  is 
no  pretense  that  the  facts  constituting  the 
alleged  fraud  were  shrouded  In  coneealuieut 
The  plaintiff  rests  her  case  uiK>n  the  allega- 
tion that  she  had  no  knowledge  or  informa- 
tion regarding  the  making  and  executing  of 
any  of  the  several  deeds  referred  to  in  her 
petition,  by  which  the  title  to  this  property 
became  vested  in  defendant,  until  September, 
1891,  but,  as  we  understand  the  complaint 
and  the  record,  there  is  nothing  to  show  that 
by  any  act  of  the  defendant  this  knowledge 
was  kept  from  the  plaintiff,  nor  that  the 
plaintiff  could  not  have  become  fally  advised 
as  to  all  of  the  facts. 

In  the  case  of  Manning  t.  San  Jacinto 
Tin  Co.,  7  Sawy.  430,  9  Fed.  720,  the  allega- 
tions of  the  bin  were:  "That  your  orator 
never  heard  of  the  various  actings  and  doings 
hereinticfore  •  •  •  set  forth,  or  any  of 
them,  until  within  two  years  last  past" 
This  is  held  not  sufficient  because  no  reason 
is  given  for  not  discovering  the  fraud;  the 
court  saying  that  there  should  certainly  be 
some  showing  on  this  point.  In  view  of  the 
public  and  notorious  acts  alleged.  In  the 
case  at  bar,  the  allegation  of  the  bill  is: 
"Tour  orators  farther  represent  and  charge 
that  your  orators,  Sarah  B.  French  and  Eliza- 
beth L.  Williams,  had  no  knowledge  or  in- 
formation regarding  the  making  and  execu- 
ting of  any  of  said  deeds  »  •  •  and  bad 
no  knowledge  or  information  that  the  title 
to  the  lands  owned  by  the  said  James  M. 
Rice,  deceased,  at  the  time  of  bis  death,  or 
in  which  he  bad  any  interest,  and  hereinbe- 
fore described,  bad  been  by  means  of  said 
deeds  or  otherwise,  attemjited  to  be  trans- 
ferred, or  transferred,  from  the  estate  of 
said  James  ^L  Rice,  deceased,  to  any  In  the 
said  Thomas  T.  Woodruff,  and  had  no  knowl- 
edge or  information  that  the  said  Thomas  X. 
Woodruff  claimed  title  to  the  lauds  hereinbe- 
fore last  described,  adverse  to  the  estate  of 
the  said  James  M.  Rice,  deceased,  or  adverse 
to  your  orators,  and  the  other  heirs  and 
devisees  of  tlie  said  James  M.  Rice,  deceased, 
until  after  the  1st  day  of  September,  1891." 
It  will  be  observed  that  here,  as  in  the  case 
last  cited,  no  reason  is  given  for  not  discover- 
ing the  fraud.  The  proof  in  this  particular 
does  not  aid  the  bill;  the  plaintiff  contenting 
herself  by  saying  that  she  knew  nothing  of 
the  facts,  and  that  she  made  no  inquiry  for 
the  purpose  of  ascertaining  them,  relying  up- 
on the  proposition  that  it  was  respondent's 
duty  to  inform  her  that  he  was  endeavoring 
to  defraud  lier  and  the  other  heirs. 

Appellee  contends  that  the  case  of  Swift  v. 
Smith,  79  Fed.  700,  25  C.  C.  A.  154,  is  not  In 
point,  for  tlie  reason  that  the  land  there  in 
question  had  incrciised  in  value  from  $250, 
at  the  time  of  the  void  administrator's  sale. 
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to  $25,000,  at  the  time  tbe  suit  waa  brought, 
and  bad  passed  through  many  different 
bands,  and  had  been  Improred.  In  that  case 
the  learned  judge  did  not  base  his  decision 
upon  the  ground  that  the  property  had  passed 
into  the  liands  of  innocent  third  parties,  be- 
cause, be  says:  "Conceding,  but  not  deciding, 
that  the  records  of  the  deeds  to  and  from 
Kye,  the  administrator,  were  notice  to  all 
parties  claiming  under  him  that  he  originally 
held  the  title  in  trust  for  the  appellant,  and 
that  the  decree  of  sale  of  the  probate  court 
was  void,  the  appellant  presents  no  case  here 
which  entitles  her  to  relief  in  equity  against 
a  purchaser  who  paid  $25,000  for  the  title 
to  this  land  more  than  20  years  after  these 
deeds  were  recorded,  on  the  faith  of  the  con- 
veyances of  the  administrator  and  the  appel- 
lant's silent  abandonment  of  the  property." 
The  court  clearly  Intimates  that  the  decision 
was  based  solely  upon  acquiescence  and 
laches  of  the  plaintiff.  "Goimsel  for  the 
appellant  invoke  the  principle  that  there  can 
be  no  acquiescence  and  no  laches  where  there 
is  no  knowledge,  and  contend  that,  since  the 
appellant  did  not  know  that  she  had  any  iu- 
tereet  in  these  lots  until  1881,  she  cannot  be 
charged  with  laches  In  asserting  her  rights." 
In  the  case  at  bar,  as  we  understand  the 
position  of  appdlee,  it  is  that  she  could  not 
be  charged  with  acquiescence  or  laches  he- 
cause  she  did  not  know  that  this  pr<4>erty 
bad  been  purchased  by  the  executor.  The 
learned  judge  then  proceeds  to  say:  "Ignor- 
ance which  is  the  effect  of  inexcusable  negli- 
gence is  no  excuse  for  laches,  and  knowledge 
of  facts  and  circumstances  which  would  put 
a  person  of  ordinary  prudence  and  diligence 
on  Inquiry  la.  In  the  eyes  of  the  law,  equiv- 
alent to  a  knowledge  of  all  the  facts  which 
a  reasonably  diligent  Inquiry  would  disclose. 
Whatever  is  notice  enough  to  excite  attention, 
and  put  the  party  on  his  guard,  and  call  for 
Inquiry,  is  notice  of  everything  to  which  such 
Inquiry  might  have  led.  When  a  person  has 
sufficient  knowledge  to  lead  him  to  a  fact,  he 
shall  be  deemed  conversant  with  it  •  •  • 
This  principle  measures  the  knowledge  which 
the  law  imputes  to  those  who  are  charged 
with  laches."  After  citing  numerous  author- 
ities to  the  atwve  proposition,  the  court  then 
adverts  to  the  facts  as  follows:  "When  the 
appellant  became  of  age,  in  1871,  she  had  met 
and  was  acquainted  with  John  A.  Nye,  who 
bad  been  the  administrator  of  her  father's 
estate.  [In  the  case  at  bar,  appellee  was  22 
years  of  age  at  t'le  time  of  her  uncle's  death, 
and  was  then  personally  acquainted  with  the 
executor.]  She  had  lived  for  10  years  (from 
the  age  of  4  to  the  age  of  14  years)  In  the 
aame  town,  and  for  4  years  In  the  same  house 
witb  her  grandfather,  who  had  been  her 
guardian  and  bad  received  $1,000  from  this 
administrator  for  her  benefit.  [Here,  the  ai>- 
pellee  resided  witb  ber  aunt,  who  was  in 
constant  communication  with  the  executor. 
She  knew  of  the  death  of  her  uncle,  of  the 
appointsient  of  the  executor,  of  the  existence 
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of'  the  will,  and  that  she  was  a  legatee.] 
She  knew  that  her  father  had  lived  and  died 
in  Pueblo  county,  in  the  state  of  Ck>lorudo; 
that  he  owned  some  property  in  that  state; 
and  that  Nye  had  been  the  administrator 
of  his  estate.  If  these  facts  were  not  sufli- 
cient  to  excite  attention  and  call  for  inquiry 
as  to  the  property  of  this  estate  left  unsold 
or  improperly  sold  by  the  administrator,  we 
are  at  a  loss  to  know  what  facts  would  have 
been  sufficient  The  least  Investigation  In 
the  natural  and  usual  place  to  make  such  an 
Inquiry  would  have  led  unerringly  to  a  dis- 
covery in  1871  of  all  the  facts  which  the 
husband  of  appellant  learned  of  his  own  ac- 
cord, and  brought  to  her  i^ttention  In  1891, 
without  any  inquiry  on  her  part"  So  here, 
if  the  facts  of  which  the  appellee  waa  cc«!iii- 
zant  were  not  sufficient  to  put  her  upon  ber 
inquiry,  It  is  difficult  to  determine  whaC.  facts 
would  be  sufficient  The  least  inve!>tjgatlon 
in  the  natural  and  usual  place  to  make  such 
an  inquiry  would  have  led  unerringly  to  a 
discovery,  at  the  time  of  the  filing  of  the 
deeds  to  Woodruff,  of  all  the  facts  which 
plaiatiS  says  counsel  advised  her  in  1891. 
The  court  then  proceeds:  "She  was  not  the 
victim  of  any  actual  fraud  or  of  any  conceal- 
ment All  the  facts  upon  which  she  now 
relies  were  spread  upon  the  records  of  the 
probate  court  of  Pueblo  county,  and  upon  the 
records  of  the  register  of  deeds  at  Denver, 
in  1871,  open  and  ready  for  her  inspection. 
The  natural  place  to  inquire  for  property  of 
the  estate  of  Bussell,  when  she  knew  that 
he  had  lived  and  died  in  Pueblo  county,  in 
the  state  of  Colorado,  was  in  the  probate 
court  of  that  county.  An  inquiry  would 
have  disclosed  a  sufficient  description  of  these 
lots  and  their  location,  both  In  the  inventory 
of  her  father's  estate,  and  in  the  account  of 
the  administrator,  to  have  led  to  a  discovery 
of  their  occupation  by  Brown,  and  of  the 
record  of  the  deeds  of  them  In  the  register's 
office  at  Denver.  Under  the  principle  of  law 
to  which  we  have  referred,  the  appellant 
must  be  charged  with  knowledge  of  all  the 
facts  on  which  this  suit  Is  founded,  because 
she  knew  facts  sufficient  to  put  a  person  of 
ordinary  prudence  and  sagacity  upon  inquiry 
which  would  have  led  inevitably  to  a  knowl- 
edge of  those  facts,  if  it  had  been  pursued 
with  reasonable  diligence." 

In  principle  we  can  see  but  little  difference 
between  the  case  of  Swift  v.  Smith  and  this 
one.  While  it  Is  true  that  In  that  case  the 
property  had  changed  hands  and  was  no  long- 
er in  the  possession  of  the  executor,  and  In 
this  case  It  is  In  the  possession  of  the  ex- 
ecutor, yet  in  that  case  It  is  conceded  that  the 
owners  of  the  property  took  It  with  notice 
of  the  defects  of  the  title.  The  case  is  de- 
termined squarely  upon  the  facts  which 
should  have  put  the  plaintiff  therein  upon  her 
inquiry,  and  which  are  similar  to  the  facts 
here.  There  the  property  was  originally 
worth  $250.  It  grew  to  be  worth  $25,000. 
Here,  the  property  was  originaUj;  worth  but 
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a  few  thonsand  dollara,  and  It  grew  to  be 
worth  many  times  that  amount;  the  cash 
judgment  alone  being  $48,000.  There,  the 
property  bad  been  improved.  Here,  the  prop- 
erty has  been  Improved,  and  bere,  in  addition 
to  the  improvements,  the  appellant  has  ex- 
pended $28,000  for  the  enhancement  of  the 
value  of  this  property. 

If  one  with  sufficient  notice  or  means  of 
knowledge  of  his  rights  and  of  all  of  the  ma- 
terial circumstances  of  the  cases  lies  by  for 
a  considerable  time  and  knowingly  and  de- 
liberately permits  another  to  deal  with  prop- 
erty or  incur  expense  under  the  belief  that 
tbts  transaction  has  been  recognized,  or  freely 
and  advisedly  abstains  for  a  considerable 
lapse  of  time  from  Impeaching  It,  there  is 
acquiescence,  and  the  transaction,  although 
originally  Impeachable,  becomes  unimpeach- 
able In  equity.  2  Herman  on  Estoppel  and 
Res  Judicata,  {  1063.  It  is  a  familiar  prin- 
ciple that  courts  of  equity  will  only  grant 
relief  in  cases  in  which  the  application  there- 
for is  made  promptly  and  without  unreason- 
able delay,  whatever  may  be  the  merits  of 
the  controversy.  Laches  and  neglect  ought 
forever  to  be  discouraged.  There  is  in  chan- 
cery always  a  limitation.  Nothing  will  bring 
a  court  of  equity  into  action  but  pure  equity 
and  a  reasonable  diligence.  The  strongest 
equity  may  be  forfeited  by  laches  or  aban- 
doned by  acquiescence.  Nothing  can  call 
forth  an  equity  court  Into  activity  but  con- 
science, good  faith,  and  reasonable  diligence. 
Where  these  are  lacking  the  court  is  passive, 
and  does  nothing.  Laches  and  neglect  are 
always  discountenanced.  Great  Western 
Mln.  Co.  V.  Woodmas  of  Alston  MIn.  Co. 
et  al.,  14  Colo.  91,  23  Pac.  908;  Peebles  ▼. 
Reading,  8  Serg.  &  R.  (Pa.)  403;  Sullivan  v. 
R.  R.  Co..  94  U.  S.  811.  24  L.  Ed.  324;  Smith 
y.  Clay,  2  Amb.  645.  It  is  true,  as  a  general 
rale,  that  when.  In  case  of  an  express  trust, 
the  relation  of  trustee  and  cestui  que  trust 
is  admitted  to  exist,  and  there  is  no  asser- 
tion of  adverse  claim  or  ownership  by  the 
trustee,  lapse  of  time  can  constitute  no  bar  to 
relief,  but,  where  the  trust  relation  is  re- 
pudiated, or  the  acts  of  the  parties,  or  other 
drciunstances,  give  rise  to  presumptions  un- 
favorable to  Its  continuance,  in  all  such  cases 
a  court  of  equity  will  refuse  relief  on  the 
ground  of  lapse  of  time.  The  fraud  must  be 
one  that  is  secret  and  concealed,  and  not  one 
that  is  patent  and  known.  The  presumption 
is  that  if  a  party  affected  by  any  fraudulent 
transaction  or  management  might,  with  or- 
dinary care  and  attention,  have  seasonably 
detected  it,  he  seasonably  bad  actual  knowl- 
edge of  it  De  Mares  v.  Gilpin,  15  Colo.  76, 
24  Pac.  56a 

Measured  by  this  rule,  the  plaintiff  was  at 
fault  Having  failed  to  receive  her  install- 
ment of  Interest  each  6  mouths  for  13  years, 
she  bad  notice  that  the  defendant  bad  repudi- 
ated the  trust,  If  any  existed,  and  It  was  then 
her  duty  to  make  such  Investigation  as  would 
advise  her  of  the  full  situation.    Havhig  had 


notice  enough  to  excite  ber  attention,  she  had 
notice  of  everything  to  which  It  la  subse- 
quently found  tliat  such  inquiry  might  bava 
led,  and  this  inquiry,  if  any  had  been  made, 
would  have  led  to  the  information  that  this 
property,  which  had  at  one  time  belonged  to 
the  estate,  was  now  held  by  tbe  defendant 
claimed  by  him  as  his  own  property,  and 
dealt  with  by  blm  as  such.  But  it  Is  said 
that  It  was  tbe  duty  of  the  defendant  to  in- 
form tbe  plaintiff  that  there  was  nothing 
for  ber,  and  that  having  failed  to  inform  ber 
how  be  was  dealing  with  the  property,  he  Is 
guilty  of  having  concealed  it  from  her.  Tills 
Is  not  the  law  as  we  understand  It  It  was 
her  business  to  Inquire  as  to  what  had  be- 
come of  this  property.  Slight  Inquiry  would 
have  informed  her  as  to  the  full  situation. 
"Concealment  by  silence  is  not  enough. 
There  must  be  some  trick  or  contrivance 
Intended  to  exclude  suspicion  and  prevent  in- 
quiry." De  Mares  t.  Gilpin,  15  Colo.  76, 
24  Pac.  568;  Wood  v.  Carpenter,  101  D.  a 
143,  25  L.  Ed.  807.  There  is  no  proof  of  any- 
thing of  that  sort  bere.  Tbe  order  of  the 
county  court  to  sell  tbe  Smltb-Rice  note  was 
made  In  April,  1881,  and  tbe  entry  showing 
the  sale  of  the  note  was  made  in  June,  1881. 
This  was  a  matter  of  record.  On  July  20, 
1881,  the  deeds  from  defendant  to  Mrs.  Wal- 
lace and  from  Mrs.  Wallace  to  T.  Dewey 
Woodruff,  of  tbe  Bent  county  lands,  were 
recorded.  On  July  26,  1881,  the  deeds  be- 
tween tbe  same  parties  as  to  the  Las  Animas 
county  lands  were  recorded.  On  September 
23,  1881,  the  deed  from  John  to  defendant  for 
the  Trinidad  lote  was  recorded.  On  Sep- 
tember 80,  1881,  tbe  deed  from  John  to  T. 
Dewey  Woodruff,  covering  the  lands  sold  by 
Collins,  trustee,  was  recorded.  On  tbe  same 
date  the  power  of  attorney  from  T,  Dewey 
Woodruff  to  T.  T.  Woodruff  was  recorded. 
On  March  SO,  1882,  petition  to  sell  real  estate 
In  Adams  county.  III.,  was  instituted,  and 
plaintiff,  Williams,  appeared  and  filed  her 
answer.  In  October,  1883,  tbe  deed  from  T. 
Dewey  Woodruff  and  Mrs.  Wallace  to  T.  T. 
Woodruff,  of  tbe  Las  Animas  county  lands, 
was  recorded.  In  March,  1885,  deed  from 
T,  Dewey  Woodruff  to  defendant  for  the  Las 
Animas  comity  lands  was  recorded.  In 
March,  1885,  deeds  were  recorded  in  Los 
Animas  and  Bent  counties,  showing  trans- 
fers from  T.  Dewey  Woodruff  to  Mrs.  Wal- 
lace, and  from  her  to  defendant  In  Decem- 
ber, 1885,  defendant  deeded  to  F.  T.  Moore 
an  undivided  half  Interest  in  certain  lands. 
In  1887  defendant  sold  certain  lots  to  the  La 
Junta  Town  Company.  In  1890  he  made  a 
declaration  of  trust  of  tbe  Highland  addition 
to  tbe  people  of  La  Junta.  So  it  appears 
that  there  was  no  effort  upon  the  part  of 
defendant  to  conceal  any  of  these  proceed- 
ings. The  deeds  were  promptly  recorded  and 
notice  thereby  promptly  given  to  all  the  world 
that  he  was  treating  this  property  as  bis  own. 
There  was  an  absolute  lack  of  any  reason- 
able dlllgeuce  or  auy  diligence  whatever  on 
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the  part  of  plaintiff  to  dlaeover  thest)  trans- 
actions. 8be  could  have  discovered  all  these 
matters  by  simply  writing  to  tlie  court  at 
Trinidad,  and  to  the  recorders  of  the  sereral 
counties.  Having  had  the  means,  she  must 
be  presumed  to  have  lutd  the  knowledge  it- 
SFlf.  "Reasonable  diligence  is  always  neces- 
sary to  Incite  the  activity  of  a  court  of  equi- 
ty. The  strongest  equity  may  be  forfeited 
by  laches  or  abandoned  by  acquiescence." 
McT^augblin  t.  Thompson,  2  Cola  App.  140, 
29  Pae.  817. 

It  l8  said  in  Warren  v.  Adams,  19  Colo. 
526,  36  Pac.  608:  "An  essential  element  in 
a  case  to  constitute  laches  Is  that  the  party 
whose  deloy  Is  In  question  shall  have  t>een 
blaraabK?  therefor  in  the  contemplation  of 
equity ;  that  he  ought  to  have  moved  before, 
if  he  desired  the  peculiar  and  discretionary 
relief  which  courts  of  equity  afford.  There 
most,  therefore,  have  been  knowledge,  actual 
or  Imputable,  of  the  facts,  which  should  have 
prompted  a  choice  either  to  diligently  seek 
equltabie  relief  or  thereafter  to  be  content 
with  such  remedies  as  a  court  of  law  might 
afford."  In  this  case,  if  the  plaintiff  did  not 
have  actual  knowledge,  she  at  least  had 
imputable  knowledge  of  the  facts.  Having 
knowledge  that  the  estate  was  treated  as 
insolvent,  and  failing  and  neglecting  to  make 
any  of  the  numerous  inquiries  which  would 
have  pat  her  in  possession  of  all  the  circum- 
stances, she  win  be  deemed  to  have  slept 
xipon  her  rights,  and  cannot  now  be  afforded 
relief. 

In  the  case  of  Bateman  v.  Reltler,  19  Colo. 
553,  38  Pac.  551,  It  is  said :  "If  she  was  en- 
titled to  the  portion  owned  by  Robert  Stand- 
ring  at  the  time  of  bis  demise,  she  should 
have  set  up  such  claim  ;  Instead  of  doing  this 
she  waited  nearly  four  years  after  the  con- 
firmation of  the  sale  before  asserting  such 
claim.  In  the  meantime  a  portion  of  the 
property  had  been  deeded  by  the  purchasers, 
and  third  parties  bad  paid  out  large  sums 
upon  the  faith  of  the  order  of  the  court 
During  all  this  time,  the  purchasers  had  been 
in  possession,  presumably  paying  taxes  upon 
the  property,  or  otherwlRe  it  would  have 
been  sold  for  taxes.  In  this  new  country  the 
value  of  city  property  fluctuates  continually, 
and  parties  claiming  title  thereto  cannot  be 
allowed,  with  full  information,  to  remain 
silent  for  years,  while  interested  parties  in- 
vest on  the  strrnslh  of  a  title  apparently  per- 
fect. To  allow  plaintiffs  in  error  to  ninintnhi 
this  suit  would  be  a  manifest  injastlce  and 
a  fraud  upon  the  rights  of  the  defendants. 
By  a  familiar  principle,  a  party  who  Is 
guilty  of  laches  or  unreasonable  delay  In 
asserting  his  rights  must  be  denied  pquitable 
relief."  In  the  case  before  the  court.  Instead 
of  waiting  four  years,  as  in  the  Bateman  v, 
Reltler  Case,  the  plaintiff  saw  fit  to  wait  fci 
13  years,  during  which  time  she  had  per 
mitted  the  defendant  to  treat  this  property 
as  his  own.  Be  had  donated  to  the  public, 
in  a  manner  which  he  considered  would  in- 


ure to  the  ben^t  of  this  property,  upwards 
of  $28,000.  He  bad  erected  valuable  im- 
provements upon  the  property.  He  devoted 
the  energies  of  the  best  years  of  his  life  to 
the  upbuilding  of  the  communities  In  which 
this  property  was  situate,  so  as  to  make  it 
valuable. 

What  Is  said  In  the  case  last  cited  as  to 
the  fluctuating  value  of  property  in  this  new 
country  Is  peculiarly  applicable  to  this  case. 
For  instance,  about  the  time  that  Mr.  Wood- 
ruff was  appointed  executor,  Mrs.  French, 
one  of  the  original  plaintiffs  in  this  action 
and  an  aunt  of  plaintiff,  Williams,  wrote  to 
certain  citizens  of  Trinidad  as  to  the  value  of 
this  estate.  They  informed  her  that  the  en- 
tire property  was  worth  but  a  few  thousand 
dollars ;  that  the  lands  known  as  the  "Powell 
Canon  Lauds,"  being  the  same  lands  which 
were  sold  under  the  Hill  trust  deed,  were 
worth  from  $1.25  to  $2.50  per  acre ;  yet  we 
And  sometime  later  that  defendant  sold  a 
portion  of  these  lands  for  $100  per  acre,  and 
It  Is  said  that,  at  the  time  of  the  trial  of 
this  case,  they  were  again  of  but  nominal 
value.  So  with  the  lands  in  Trinidad  and  in 
La  Junta.  Some  years  the  prospects  were 
bright,  and  the  lands  would  be  worth  con- 
siderable money.  Other  years  there  would 
be  no  market  for  them,  and  they  would  be  of 
but  little  value.  This  is  but  the  experience 
of  nearly  all  new  communities.  Plaintiff 
may  not  sit  by  and  watch  the  defendant 
treat  the  property  as  his  own,  sell  It,  exchange 
it,  improve  it,  and  expend  his  money  for  pub- 
lic improvement  to  enhance  the  value  of  the 
property  until  It  becomes  extremely  valuable, 
and  then  say  It  belongs  to  her  and  his  labor 
was  vain.  Having  failed  to  speak  when 
equity  demanded  that  she  should,  she  cannot 
now  be  heard  when  conscience  demands  thut 
she  be  silent  True,  she  claims  that  she  did 
not  have  knowledge  of  these  things,  but  she 
had  the  means  of  knowledge,  and,  having 
had  the  means  of  knowledge,  she  will  be  con- 
sidered as  having  had  the  knowledge  Itself. 

In  Hagerman  v.  Bates,  5  Colo.  App.  402, 
38  Pac.  1104,  Judge  BIssell  says :  "When  the 
foundations  of  our  system  of  equity  Juris- 
prudence were  first  laid  by  the  learned  law- 
yers and  the  wise  Judges  who  were  Its  au- 
thors. It  was  declared  that  whenever  a  par- 
ty Invoked  the  extraordinary  powers  of  a 
court  of  equity  to  compel  the  specific  per- 
fornmnce  of  a  contract,  he  must  proceed  with 
both  diligence  and  promptness.  The  absence 
of  this  diligence  has  long  since  become  crys- 
tallizod  in  the  legal  term  'laches,*  which  is 
iiicnpable  of  an  exact  deflnltlon,  and  depend- 
ent upon  neither  the  lapse  of  time  nor  the 
force  of  those  statutes  which,  in  actions  at 
law,  determine  generally  the  plaintiff's  right 
The  defense  of  laches  is  in  no  sense  depend- 
ent upon  tlie  statute  of  limitations.  The 
lapse  of  time  and  the  staleness  of  the  claim 
are  undoubtedly  the  governing  considerations 
which  control  the  application  of  this  rule, 
but  the   parties  are   always  held   bound  to 
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proceed  with  reasonable  dlHgence  In  the  en- 
forcement of  their  rights."  Then,  after 
reciting  the  facts,  the  court  further  says: 
"It  may  he  truthfully  said  that  for  eight 
mortal  years  the  plaintiffs  failed  to  prosecute 
their  action.  There  was  a  most  notable 
absence  of  that  'consclwice,  good  faith,  and 
reasonable  diligence,'  which  courts  of  equity 
always  require."  It  is  true  that  this  case 
was  reversed  In  24  Colo.  72,  49  Pac.  139,  by 
this  court,  but  the  soundness  of  the  doctrines 
of  law  as  announced  In  the  Court  of  Appeals 
was  not  disputed.  The  court  found  that 
there  were  suflaclent  facts  to  excuse  the  delay 
of  plaintiffs  in  that  action,  and  the  case  was 
reversed,  not  because  of  any  error  In  the  law 
announced  by  Judge  Blssell,  but  because  it 
was  found  that  the  delay  was  occasioned  by 
matters  which  rendered  the  plaintiff  excusa- 
ble. No  excuse  Is  offered  In  this  case  except, 
forsooth,  that  the  defendant  had  not  advised 
the  plaintiff  as  to  his  actions. 

Whatever  may  be  said  as  to  the  moral 
obligation  resting  upon  the  defendant,  there 
was  still  a  legal  obligation  resting  upon  the 
plaintiff,  whereby  it  was  her  duty  to  take 
some  Independent  action  for  the  purpose  of 
supplying  hersedf  with  such  information  as 
would  lead  her  to  a  full  knowledge  of  the 
facts.  The  plaintiff,  knowing  that  she  was 
a  devisee  under  the  will,  and  learning  that 
the  estates  of  Rice  in  Iowa  and  Illinois  were 
Insolvent,  and  knowing  that  defendant  was 
engaged  in  the  settlement  of  the  estate  in  Col- 
orado, and  that  the  estate  here  was  Insolvent, 
had  suflaclent  knowledge  to  put  her  uiion  her 
Inquiry  to  determine  or  discover  what  had  be- 
come of  this  property.  The  sllghest  effort 
would  have  led  her  to  the  true  situation.  It 
was  only  necessary  for  her  to  Inquire  of  her 
aunt,  under  whose  roof  she  was  then  sleeping, 
to  learn  all  that  she  could  have  learned  at  the 
time  of  the  commencement  of  this  action. 
"No  doctrine  is  so  wholesome,  when  wisely 
administered,  as  that  of  laches.  It  prevents 
the  resurrection  of  state  titles,  and  forbids 
the  spying  out  from  the  records  of  ancient 
and  abandoned  rights.  It  requires  of  every 
owner  that  he  take  care  of  his  property,  and 
of  every  claimant  that  he  make  known  his 
claims.  It  gives  to  the  actual  and  larger  pos- 
sessor security,  and  justifies  him  In  all  ef- 
forts to  improve  and  make  valuable  the  prop- 
erty he  holds.  It  is  a  doctrine  received  withfa- 
vor,  because  its  proper  application  works  out 
Justice  and  equity,  and  often  bars  the  holder 
of  a  mere  technical  right,  which  he  has  aban- 
doned for  years."  Naddo  v.  Bardon,  51  Fed. 
403,  2  C.  C.  A.  335.  "The  term  'laches'  In  its 
broad  legal  sense,  as  Interpreted  by  courts  of 
equity,  signifies  such  unreasonable  dela.v  in 
the  as.sertion  of  and  attempted  securing  of 
equitable  rights  as  should  constitute,  in 
equity  and  good  conscience,  a  bar  to  recovery. 
•  *  *  A  learned  Judge  has  aptly  and  beau- 
tifully said  that  this  power,  as  exercised  by 
the  courts  of  equity,  is  well  symbolized  by 


the  emblem  of  Time,  Vho  la  deleted  aa  car- 
rying a  scythe  and  an  hourglass,  that,  while 
with  one  he  cuts  down  the  evidence  which 
might  protect  Innocence,  with  the  other  he 
metes  out  the  period  when  Innocence  can  nc 
longer  be  assailed.'  No  specific  limit  of  time 
can  be  fixed  within  which  the  doctrine  may  be 
successfully  Invoked  in  courts  of  equity  .  It  Is 
not  essential  that  such  time  should  have  elaps- 
ed as  to  make  the  statute  of  limitations  ef- 
fective. •  •  •  A  delay  which  might  have 
been  of  no  consequence  in  an  ordinary  case 
may  be  amply  sufficient  to  bar  the  title  to  re- 
lief, when  the  property  is  of  a  speculative 
character.  •  •  *  If  the  property  is  of  a 
speculative  or  precarious  nature,  it  is  the  duty 
of  a  man  complaining  of  fraud  to  put  forward 
his  complaint  at  the  earliest  possible  time. 
He  cannot  be  allowed  to  remain  passive,  pre- 
pared to  affirm  the  transaction  If  the  concern 
should  prosper,  or  to  repudiate  It  If  that 
should  prove  to  his  advantage."  Graff  t. 
Town  Co..  12  Colo.  App.  106.  54  Pac.  854; 
Kerr  on  Fraud  &  Mistake,  306;  WilllBms 
▼.  Rhodes,  81  111.  571.  "The  question  ordi- 
narily is  whether,  during  the  period  of  delay, 
such  changes  have  taken  place  In  the  position 
of  parties,  relative  to  the  subject-matter  of 
the  litigation,  as  to  render  it  Inequitable  to 
permit  the  enforcement  of  rights,  concerning 
which  oherwise  there  might  be  no  difficulty. 
If,  while  the  injured  party  Is  unnecessarily 
Inactive  •  ♦  •  the  other  party,  on  the 
faith  of  an  apparent  situation,  the  reality  of 
which  he  had  no  reason  to  doubt,  has  so 
changed  his  position  that,  if  existing  condi- 
tions were  disturbed,  be  would  suffer  Injury, 
the  delay  Is  chargeable  as  laches,  and.  in 
equity  the  consequence  of  the  laches  is  the 
loss  of  the  remedy."  Du  Bols  v.  Clark,  12 
Colo.  App.  220,  55  Pac.  750. 

Measured  by  this  rule,  we  find  that  defend- 
ant, relying  upon  bis  own  good  faith  and  be- 
llvlng  that  this  property  was  his  own,  ex- 
pended his  time,  energy,  and  many  thousands 
of  dollars  In  the  development  of  the  section  of 
country  wherein  the  property  was  situate, 
with  the  purpose  of  making  it  valuable  and 
his  investment  profitable.  After  he  has  suc- 
ceeded In  doing  this  and  the  plaintiff  sat  by 
silently  for  13  years,  during  the  progress  of 
this  development,  she  ought  not  now  to  be 
heard  claiming  that  this  money,  labor,  and 
eneregy  were  expended  for  her  use  and  bene- 
fit "The  plaintiff  has  slept  upon  his  alleged 
rights.  His  opponent  has  long  been  allowed 
to  possess  and  enjoy  the  disputed  property 
without  complaint  The  controversy  has 
jirobably  been  settled.  The  evidence  has  been 
lost  or  obscured.  The  plaintiff  has  sought  ad- 
vantage by  delay.  His  action  is  an  experi- 
ment There  can  be  no  justice  or  equity  in  his 
claim."  Dunne  v.  Stotesbury,  16  Colo.  89,  26 
Pac.  ."{SS. 

In  Manning  v.  San  Jacinto  Tin  Co.  (C.  C.) 
9  Fed.  737,  it  is  said:  "It  must  not  be  forgot- 
ten, not  only  that  the  world  'moves  on,'  but 
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that  in  this  age  and  country  and  in  tiiia  part 
of  the  coiintry,  it  moves  rapidly.  Three  years 
now,  and  especially  in  California,  Is  long- 
er, in  events  and  progress,  than  20  years  some 
centuries  ago,  wlien  the  statutes  of  limitations 
were  adopted  in  England.  [The  same  is  true 
in  Colorado.]  Parties  cannot  lie  down  to 
sleep  uiton  their  rights,  and,  on  waking  up 
uiauy  years  after,  find  tlieui  in  the  same 
condition  as  that  in  which  they  were  left. 
Even  Rip  Van  Winkle,  in  a  slower  period  and 
among  a  slower  people,  when  aroused  from 
his  2()  years'  siumhers  In  the  recesses  of  the 
mountains,  in  the  neighborhood  of  'Sleepy 
Hollow,'  found  that  the  world  had  'moved  on.' 
•  *  •  If  the  open,  known,  notorious  facts 
suggested  in  the  bill,  and  apparent  ui)on  the 
records  of  the  county,  did  not  in  fact  put  the 
complainant  and  his  grantor  upon  inquiry, 
and  lead  them  to  a  discovery  of  the  frauds 
charged  *  •  •  the.v  must  Indeed  have 
l>een  grossly  neglectlve  of  their  own  interests." 
The  above  remarks  are  especially  applicable 
to  the  case  at  bar.  The  13  years  between  the 
lime  when  the  plalntlCt  Khonid  have  commen- 
ce<l  to  receive  her  seniinuunal  Interest,  and  the 
beginning  of  this  suit,  were  big  with  progress 
In  the  counties  in  which  this  property  was 
located.  The  world  moved  on  in  that  local- 
ity :  the  repudiation  of  the  trust,  if  there  was 
a  trust,  was  sufficiently  open  and  notorious 
to  put  this  plaintiff  on  notice:  and  she  oould 
not  Indulge  in  a  Rip  Van  Wiuklian  Slumber 
during  the  13  years  and  tlien  exiiect  to  wake 
up  and  find  matters  In  the  same  condition 
in  which  they  were  left.  "The  law  of  laches, 
like  the  principle  of  limitation  of  actions,  was 
dictated  by  experience,  and  is  founded  in  a 
salutary  policy.  •  •  *  xhe  rule  which 
gives  it  the  effect  prescribed  Is  necessary  to 
the  peace,  repose,  and  welfare  of  society.  A 
departure  from  It  would  open  an  inlet  to  the 
evils  intended  to  Ix?  excluded."  Brown  v. 
County  of  Buena  Vista.  9.->  U.  S.  1.57,  24  L. 
Ed.  422. 

In  the  case  of  Young  v.  Cook,  30  Miss.  SZ2, 
the  court  says:  "It  may  be  said,  however, 
that  Shotwell  was.  under  the  will,  a  trustee, 
and  that  the  statute  does  not  run  In  such  a 
case.  This  is  true  in  regard  to  express  trusts, 
and  this  may  he  deemed  to  be  of  that  char- 
acter. But  It  Is  only  true  so  long  as  the  char- 
acter of  trustee  and  cestui  que  trust  exists. 
By  the  settlement  made  hi  March.  18-i.">,  both 
parties  treated  the  trust  as  satisfied.  The 
petition,  however,  sjiys  that  the  trustee  di- 
vested himself  of  his  character  of  trustee  by 
fraudulent  means.  .Vdmittlug  this  to  be  true, 
the  fraud,  to  avail  the  party,  nuist  have  been 
Buch  that  he  could  not.  by  the  use  of  reason- 
able diligence,  have  discovered  It  within  the 
period  prescrlbe<l  by  the  statute.  He  could 
have  nmde  this  discovery  as  well  within  one 
year  after  the  conunission  of  the  fraud,  by 
proper  diligence,  as  In  the  time  alleged  In  his 
petition."  That  Is  true  In  this  case.  Suppose 
that  Woodruff  was  a  trustee  of  an  express 
trust  when  he  made  his  final  settlement  with 


the  court  in  1881  wherein  he  stated  that  the 
debts  were  still  unpaid  and  there  was  noth- 
ing to  satisfy  specific  legacies,  and,  of  course, 
nothing  for  residuary  legatees.  He  repudi- 
ated the  trust  The  plaintiff  knew  of  the 
making  of  this  report,  or  bad  the  means  of 
knowing  it.  Everything  that  she  has  learn- 
ed since  1891  could  as  well  hare  been  learn- 
ed many  years  previous  to  that  time.  Nu- 
merous cases  have  been  decided  by  this 
court,  where  delay  for  a  much  less  period 
than  that  fixed  by  the  statute  of  lim- 
itations has  been  held  to  preclude  the 
right  of  the  party  to  bring  the  suit.  In 
such  cases,  It  Is  said,  courts  of  equity  act  up- 
on their  own  inherent  doctrine  of  discour- 
aging, for  the  peace  of  society,  the  prosecu- 
tion of  the  suit :  and  no  general  rule  can  be 
laid  down  for  the  guide  of  the  court  In  every 
case."  Ken  on  Fraud  &  Mistake  <  Bump's 
Ed.)  306;     Williams  v.  Rhodes,  81  111.  571. 

Conceding  what  la  contended  for  by  the 
counsel  for  plaintiff,  that  time  does  not  run 
against  an  express  trust,  it  must  be  borne 
lu  mind  that  this  rule  is  subject  to  the  quali- 
fication that  when  the  trust  Is  repudiated  by 
clear  and  unequivocal  words  and  acts  of  the 
trustee  who  claims  to  hold  the  trust  pixipert.v 
as  his  own,  and  such  repudiation  and  claim 
are  brought  to  the  notice  of  the  beneficiary 
in  such  a  manner  that  he  Is  called  upon  to 
assert  his  equitable  rights,  or  he  has  sufil- 
cleut  Information  to  put  him  upon  his  in- 
quiry, time  win  begin  to  run  from  the  date 
such  repudiation  and  claim,  or  Informatloa 
which  would  have  led  to  the  discovery,  came 
to  the  knowledge  of  the  beneficiary.  Again. 
It  is  said  by  another  court:  "It  is  true,  as  a 
general  rule,  that  when  the  relation  of  trus- 
tee and  cestui  que  trust  is  uniformly  admit- 
ted to  exist,  and  there  is  no  assertion  of  ad- 
verse claim  or  ownership,  lapse  of  time  can 
constitute  no  bar  to  relief.  But  where  the 
trust  relation  Is  repudiated,  or  time  and  long 
acquiescence  have  obscured  the  nature  and 
character  of  the  trust,  or  the  acts  of  the  par- 
ties, or  other  circumstances  give  rise  to  pre- 
sumptions unfavorable  to  Its  continuance — 
In  all  such  cases,  a  court  of  equity  will  refuse 
relief  on  the  ground  of  the  lapse  of  time  and, 
Its  Inability  to  do  complete  Justice."  Net- 
tles V.   Nettles,   67  Ala.  599. 

In  Buckner  and  Stanton  v.  Caloote,  28 
Miss.  .'J99,  it  Is  said:  "In  the  present  case, 
there  was  a  lapse  of  about  11  years,  accord- 
ing to  the  statements  of  the  bill,  before  any 
efforts  were  made  to  Investigate  the  alleged 
frauds,  when,  from  their  nature  as  stated, 
they  were  open  to  detection  all  this  period 
of  time.  It  would  be  dangerous  and  mis- 
chievous In  the  extreme  to  sanction  a  rule 
that  would,  under  such  circumstances,  per- 
mit transactions  so  long  acquiesced  in  and 
Involving  Immense  Interests,  not  only  to  the 
parties  directly  Implicated,  but  In  all  rea- 
sonable probability  to  innocent  persons  whose 
rights  are  connected  with,  or  dependent  upon 
them,  to  be  set  aside  and  annulled  without 
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the  clearest  equity  shown  by  the  complain* 
nnt,  and  the  al>sence  of  all  laches." 

In  the  case  of  Hammond  ▼.  Hopkins,  143 
TJ.  S.  244,  12  Snp.  Ct.  427,  30  L.  Ed.  134,  It 
appears  that  the  trustee  purchased,  as  charg- 
ed here,  through  an  intermediator  at  his  own 
sale,  and  that  court,  through  the  Chief  Jus- 
tice, said:  "Each  case  must  necessarily  be 
governed  by  its  own  circumstances,  since 
though  the  lapse  of  a  few  years  may  be  suC- 
cieut  to  defeat  the  action  in  one  case,  a  long- 
er period  may  be  held  requisite  in  another, 
dependent  upon  the  situation  of  the  parties, 
the  extent  of  their  knowledge  or  means  of  In- 
formation, great  changes  in  values,  the  want 
of  probable  grounds  for  the  imputation  of 
Intentional  fraud,  the  destruction  of  specific 
testimony,  the  absence  of  any  reasonable 
impediment  or  hindrance  to  the  assertion  of 
the  allcgCHl  rights,  and  the  like."  Marsh  v. 
Whltmore,  21  Wall.  178,  22  U  Ed.  482; 
Lansdaie  v.  Smith,  100  TJ.  S.  3»1,  1  Sup.  Ct. 
.350,  27  L.  Ed.  219 ;  Norris  v.  Haggln,  1.H6  U. 
S.  38t!,  10  Sup.  Ct.  942.  34  L.  Ed.  424:  Mack- 
ail  v.  Casiiear,  137  U.  S.  55C,  11  Sup.  Ct 
178,  34  L.  Ed.  770;  Hanner  v.  Moulton.  138 
TI.  S.  48(i,  11  Sup.  Ct.  408,  34  U  Ed.  1032. 

It  is  claimed  that  because  tlie  plaintift 
resided  at  a  great  distance  from  the  scene  of 
the  transaction,  she  necessarily  remained  in 
Ignorance  of  many  of  the  facts  which  were 
oi>en  and  notorious  to  the  peojile  residing  In 
the  vicinity.  This  will  not  avail  her,  because 
it  has  been  determined  that  absence  does  not 
excuse  laches.  Absence  of  itself  is  no  ex- 
cuse. Travel  and  communication  are  easy. 
If  slie  could  not  and  did  not  care  to  go  to 
tlie  location  of  tlie  property,  she  could  easily 
have  written  and  ascertained  exactly  what 
was  lieing  done  with  It,  and  with  equal  ease 
could  linve  given  notice  of  her  claim.  There 
trannot  lie  one  law  of  laches  for  the  resident 
and  anotiier  for  the  nonresident.  Naddo  v. 
Bardon.  51  Fed.  406.  2  C.  C.  A.  335.  In  the 
case  of  Broderick's  Will,  21  Wall.  503,  22  L. 
Ed.  .">!»«  it  is  said:  "They  do  not  pretend  tiiat 
the  facts  of  the  fraud  were  shrouded  in  con- 
cealment, but  their  plea  Is  that  they  lived  in 
a  remote  and  secluded  region,  far  from 
means  of  information,  and  never  heard  of 
Broderick's  death  or  of  the  sale  of  his  prop- 
erty, or  of  any  events  connected  with  the 
sale  of  his  estate,  until  many  years  after 
these  events  had  ti-ansjilred.  Parties  can- 
not thus,  l»y  their  seclusion  from  tlie  means 
of  information,  claim  exemption  from  the 
laws  that  control  human  affairs,  and  set  up  a 
right  to  open  up  all  the  transactions  of  the 
past.  The  world  must  move  on,  and  those 
who  claim  an  interest  in  persons  or  things 
must  be  charged  with  knowledge  of  tlielr 
status  and  condition  and  of  the  vicissitudes 
to  which  they  are  subject." 

While  it  may  be  true  that  the  defendant 
has  dealt  with  this  estate  in  a  manner  pro- 
hibited by  law,  upon  which  subject  we  ex- 
press no  opinion,  yet,  from  the  careful  in- 
vestigation which  we  have  made  of  this  re- 


cord, we  cannot  find  that  the  plaintiff  is  hi  a 
position  to  complain.  The  authorities  cited 
In  this  opinion  are  enough,  and  more  than 
enongh,  to  prohibit  us  from  granting  her  re- 
lief. 

The  judgment  of  tlie  lower  court  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  instructions  to  dismiss  the  bill  at  plaiu- 
tifTs  cost. 

Reversed. 

GABBERT,  C.  J.,  and  GODDARD,  J., 
concur. 


nOTTQAL  V.  EBT  et  «1. 

(Supreme  Court  of  Idaho.    Feb.  7.  1000.    On  Re- 
hearing,  March   8,   I'JOa) 

1.  Appeal— Review— Recobd. 

Affidavits  and  papers  that  are  not  shown 
to  liave  been  presented  to  the  court  or  judpe 
thereof  at  the  hearinft  on  a  motion  to  di.ssolve 
an  injunction  and  appear  from  the  judne's  cer- 
tificate not  to  have  been  used  or  considered  by 
liim  on  such  hen  ring,  cannot  lie  considered  by 
this  court  on  appeal  from  an  order  made  grant- 
ing or  denying  such  motion. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  $  .3203.1 

2.  Same— Rur.iNGS  on  EvinENOE. 

Where  the  trial  conrt  or  judge  tliereof  re- 
fuses to  consider  affidavits  or  other  papers  or 
evidence  oCfered  on  the  jmrt  of  either  plaintiff 
or  defendant,  exception  to  such  ruling  must  be 
save<i.  and  the  rejected  evidence  mujit  be  incor- 
porated in  a  bill  of  exceptions,  or  certified  to  by 
the  jnd?e  as  having  l>een  presented  and  reject- 
ed in  order  to  be  considered  on  ap]>eal. 

3.  Injunction— Dissolution  —  Liabilitt  op 
SuitKTiES  ON  Bond. 

Where  a  claim  is  made  against  the  sureties 
on  an  injunction  bond  for  costs,  damages  or 
counsel  fees  on  breich  of  the  bond,  the  sureties 
are  entitled  to  their  day  in  court  and  the  right 
to  defend  against  the  demand,  and  it  is  error  for 
the  court  or  judge  thereof  to  snmmnnly  enter 
judgment  against  the  sureties  on  the  dissolntlon 
of  the  injunction. 

fEd.  Note. — For  cases  in  noint,  see  vol.  27, 
Cent.  Dig.  Injunction,  §  .548.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  Bingham 
County :  .Tames  JI.  Stevens,  Judge. 

Action  by  Albert  C.  Dougal  against  James 
S.  Eby  and  others. 

From  an  order  dissolving  a  temporary  In- 
junction, and  directing  judgment  for  co'ts 
and  d.amages  against  the  sureties  on  the  in- 
junction bond,  plaintiff  and  liis  sureties  ap- 
pealed. .\fflrnuMl  .IS  to  the  order  dissoivinp 
tlie  injunction,  and  reversed  as  to  the  order 
directing  judgment  against  the  sureties 

Cliarles  A.  ilerrinian,  for  appellants.  J. 
Ed.  Sniitli,  for  resiwiident. 

AILSHIE,  J.  On  the  1st  of  June,  1005. 
the  plaintiff,  who  is  appellant  in  this  court, 
commenced  an  action  against  James  S,  Eby, 
as  constable,  and  others,  and  on  the  filing  of 
the  complaint  procured  a  temiiornry  injunc- 
tion against  the  defendants  in  any  manner 
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selling  or  disposing  of  certain  property.  On 
the  Tth  day  of  tbe  same  month  the  defend- 
ants filed  a  general  demurrer  to  tbe  com- 
plaint, and  at  the  same  time  gave  notice  of  mo- 
tion to  dissolve  tbe  injunction.  Tbe  motion 
to  dissolve  the  injunction  was  made  on  the 
"pleadings  and  filed  In  the  action  and  affidavit 
of  D.  H.  Clyne,  one  of  the  defendants"  and  a 
copy  of  the  affidavit  of  Clyne  was  served  on 
lUaintiff's  attorney.  Tbe  motion  was  noticed 
for  June  12tb,  and  it  appears  from  tiie  order 
of  the  district  judge  that  it  was  not  sub- 
mitted for  bis  consideration  until  the  14th 
day  of  August,  at  which  time  it  was  talien 
under  advisement,  and  on  the  29tb  day  of 
August  tbe  district  Judge  made  and  entered 
an  order  dissolving  the  injunction,  and  at 
tbe  game  time  made  and  entered  tbe  following 
order  against  the  sureties  on  tbe  injunction  ' 
bond :  "And  it  is  further  ordered  and  de-  / 
creed  that  judgment  be  entered  herein  by 
tbe  clerk  of  this  court  against  D.  B.  Bybee 
and  Franklin  Larue,  tbe  sureties  on  the  in- 
junction bond  filed  herein,  tbe  same  having 
been  ascertained  and  assessed  under  tbe  di- 
rection of  tbe  court  in  tbe  sum  of  $75  dam- 
ages for  wbicb  execution  may  issue."  The 
plaintiff  bas  appealed  from  both  of  these 
orders.  Tbe  respondent  bas  made  a  motion 
to  dismiss  tbe  appeal  on  the  ground  that  an 
order  dissolving  a  temporary  injunction  is 
not  appealable.  Subdivision  3  of  section 
4807,  Rev.  St.  1887,  authorizes  an  apiieal 
from  an  order  dissolving  an  injunction, 
and  is  decisive  of  tbe  motion  on  that 
ground.  Tbe  respondent  also  moves  to  dis- 
miss on  tbe  ground  that  tbe  transcript 
la  not  certified  in  the  manner  prescribed  by 
secUons  4819  and  4821,  Rev.  St  1887.  We 
think  the  certificate  of  the  judge,  bowever, 
is  sufRcient  and  upon  the  argimient  of  tlie 
case  counsel  for  appellant  procured  an  or- 
der permitting  him  to  supply  the  record  with 
a  further  certificate  from  the  trial  judge, 
wbicb  bas  l>een  done.  It  Is  true  tbe  record 
contains  some  matters  not  authorized  by  tbe 
statute,  but  that  Is  not  a  ground  for  dismis- 
sal of  the  api)eaL  Tbe  motion  must  there- 
fore be  denied. 

The  appellant  complains  of  the  failure  of 
tbe  trial  judge  to  consider  a  niimber  of  affi- 
davits filed  on  behalf  of  the  plaintiff  on  June 
IC.  19(^.  These  affidavits  were  filed  In  re- 
buttal to  tbe  evidence  of  Clyne,  and  in  oppo- 
sition to  tbe  motion  to  dissolve  the  injunc- 
tion. Tbe  plaintiff  failed,  however,  to  ap- 
pear at  tbe  bearing  on  tbe  motion  to  dissolve 
tbe  injunction,  and  it  is  not  shown  that 
these  affidavits  were  called  to  tbe  attention 
of  the  trial  judge,  or  were  ever  presented 
to  him.  On  tbe  contrary,  be  certifies  under 
section  4821,  Rev.  St  1887,  that  tbe  only 
papers  used  or  considered  on  tlie  bearing 
of  the  motion  were:  "Tbe  complaint  then 
on  file  in  said  case,  and  the  affidavit  of  D. 
H.  Clyne,  as  shown  by  tbe  transcript  on 
appeal,  and  tbe  sworn  statements  of  J.  EkI. 


Smith,  who  testified  in  said  matter."  The 
record  contains  the  complaint  and  tbe  affi- 
davit of  Clyne,  but  it  does  not  contain  any 
statement  or  evidence  given  by  Smith.  If 
tbe  respondent  desired  to  present  counter- 
affidavits,  it  was  Incumbent  on  him  to  see 
that  such  affidavits  were  presented  to  tbe 
judge  at  tbe  bearing  on  the  motion,  and  if 
the  judge  should  then  have  refused  to  ex- 
amine  or  consider  them,  it  would  have  been 
appellant's  duty  to  take  exception  to  such 
ruling,  and  incorporate  such  affidavits  and 
showing  in  a  bill  of  exceptions  or  have  them 
certified  to  by  the  judge  as  having  been 
presented  and  rejected  In  order  to  present 
the  same  to  this  court  on  appeal.  As  the  rec- 
ord comes  before  us  with  the  judge  certify- 
ing that  be  considered  certain  papers  and 
flies,  and  none  other,  and  no  showing  that: 
the  affidavits  on  I>ehalf  of  the  appellant 
were  presented  or  called  to  the  attention 
of  the  trial  judge  at  the  hearing,  we  are 
without  authority  to  consider  them.  They 
are  not  properly  in  the  record.  Sections 
4S19  and  4821;  Village  of  Sand  Point  t. 
Doyle  (Idabo)  74  Pac.  861.  After  an  ex- 
amination of  tbe  complaint  and  the  affidavit 
of  Clyne,  we  are  not  prepared  to  say  that 
tbe  trial  judge  abused  his  discretion  in  dis- 
solving tbe  injunction,  and  cannot  therefore, 
interfere  with  tbe  order  in  that  respect 
Staples  V.  Rossi,  7  Idaho,  618,  65  Pac.  67; 
Klndall  V.  Hdw.  Co.,  8  Idabo,  C64,  70  Pac. 
1050;  Meyer  v.  First  Nat  Bank  (Idaho)  77 
Pac.  334 :  Price  v.  Grlce  (Idaho)  79  Pac.  88T. 
The  plaintiff  and  his  bondsmen  specially 
complain  of  that  part  of  tbe  order  assessing 
damages  against  the  sureties  on  the  in- 
junction bond.  Tbe  appellants  contend  ilmt 
tbe  court  was  without  jurisdiction  to  enter 
any  judgment  for  damages  and  costs  on  the 
injunction  bond  until  the  case  shall  be  finally 
determined  on  Its  merits.  Respondent  in- 
sists, bowever,  that  tbe  practice  adopted  is 
permissible,  and  in  supiwrt  thereof  cites  tbe 
opinion  of  tbe  United  States  Circuit  Court 
of  Appeals  for  tbe  Ninth  Circuit  in  tbe  case 
of  Tyler  Mining  Co.  v.  Last  Chance  Mining 
Co.,  90  Fed.  15,  32  0.  C.  A.  498,  a  case  ap- 
pealed from  the  Circuit  Court  for  the  Dis- 
trict of  Idabo.  In  that  case  the  court  held 
that :  "A  court  of  equity,  on  the  dissolution 
of  an  injunction,  may,  under  its  general  pow- 
ers, and,  in  the  al>aence  of  statutory  provi- 
sions, have  tbe  damages  occasioned  by  its 
issuance  assessed  under  its  own  direction. 
and  may  render  judgment  therefor  against 
the  sureties  as  an  incident  to  the  principal 
suit."  The  practice  upheld  in  tbe  Tyler- 
Last  Chance  Case  rests  on  the  rule  of  the 
English  Chancery  Courts  (2  High  on  In- 
junctions [4th  Ed.]  S  1C5U) ,  and  has  received 
at  least  a  partial  recognition  in  tbe  federal 
courts  of  this  country  where  no  statutory 
provisions  control.  The  wisdom  of  this  prac- 
tice was  doubted,  bowever,  in  Russell  v.  Far- 
ley, 105  U.  S.  445,  26  L.  Ed.  lOUO.    It  should 
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be  borne  In  mind  that  In  this  state  we  have  a 
■Rtatute  providing  the  manner  of  giving  Injunc- 
tion bonds  and  the  liability  of  soretles  there- 
on and  the  conditions  on  which  the  liability 
attaches.  Section  4291,  Rev.  St.  188",  re- 
quires a  plaintiff  who  procures  an  order  for 
nn  injunction  to  give  an  undertaking  "with 
.sufficient  sureties  to  the  effect  that  the  plal^i- 
tlff  win  pay  to  the  party  enjoined  such  costs, 
damages  and  reasonable  counsel  fees,  not 
exceeding  an  amount  to  be  specifled,  as  such 
party  may  Incur  or  sustain  by  reason  of  the 
Injunction,  If  the  court  Anally  decide  that 
the  plaintiff  was  not  entitled  thereto."  Thi'^ 
statute  was  adopted  from  California  (Code 
Civ.  Proc.  8  520),  and  In  Clark  v.  Clayton, 
CI  Cal.  C34,  it  was  held  that  an  action  com- 
menced on  an  Injunction  bond  prior  to  the 
Anal  determination  of  the  principal  case  was 
prematurely  brought  and  that  a  nonsuit  was 
properly  granted.  In  Dougherty  v.  Dore,  «J3 
Cal.  170,  the  court  held  that  "a  cause  of  ac- 
tion upon  an  undertaking  for  an  Injimction 
does  not  accrue  until  the  final  determination 
of  the  action  upon  which  the  injunction  was 
obtained."  The  doctrine  announced  in  thi4 
latter  case  has  support  in  the  following  au- 
thorities :  1  Spplllug  on  Injunctions  and  Ex- 
traordinary Remedies,  J  957;  2  High  on  In- 
junctions (4th  Kd.)  §§  1C40-1C54;  Supreme 
Cn.  I.  O.  P.  V.  Supreme  Ct.  U.  O.  F.  (Wis.) 
08  N.  W.  1011;  Roddick  v.  Webb  (Okl.)  50 
Pac.  363;  Cohn  v.  Lehman,  03  Mo.  574,  6 
S.  W.  207;  Browne  v.  Edwards  &  McCuI- 
lough  Lumber  Co.,  44  Neb.  361,  62  N.  W. 
1070 ;  Brown  v.  Galena  M.  &  S.  Co.,  32  Kan. 
528,  4  Pac.  1013;  Asevado  v.  Orr  (Cal.)  34 
Pac.  777. 

We  fnil  to  find  any  case  from  Califoniiu, 
or  any  other  state  where  they  have  a  like 
statute,  in  which  the  practice  of  entering 
judgment  against  the  principal  and  sureties 
on  an  injunction  bond  by  the  court  In  the 
main  case  and  without  the  commencement  of 
an  action  on  the  l>ond  bringing  In  the  sureties, 
has  ever  received  sanction  or  approval.  The 
bond  required  to  be  executed  upon  the  is- 
suance of  an  injunction  constitutes  a  con- 
tract whereby  the  principal  and  sureties 
agree  to  Indemnify  the  defendant  against 
loss  In  the  matter  of  costs,  damages,  and 
attorney's  fees  Incurred  by  reason  of  the  in- 
junction In  case  it  should  Anally  be  deter- 
mined that  the  plaintiff  was  not  entitlc<l 
thereto.  Whenever  the  defendant  claims  that 
there  has  been  a  breach  of  such  contract, 
and  that  he  is  entitled  to  recover  for  such 
breach,  the  defendants  are  entitled  to  their 
day  in  court  and  their  right  to  defend  both 
against  the  charge  that  there  has  been  a 
breach  in  tlie  contract  as  well  as  against 
the  amount  of  costs,  damages,  and  counsel 
fees  claimed.  We  conclude  that  the  order, 
«lissoIviiig  the  injimction,  must  be  affirmed, 
and  that  the  judgment  entered  against  tlie 
bondsmen  for  $73  damages  for  breach  of  the 


Injunction  bond  must  be  reversed  and  vacat- 
ed, and  It  la  so  ordered. 

The  appellant  will  be  awarded  costs  for 
one-half  his  transcript,  and  such  other  costs 
as  are  legally  taxable. 

STOCKSLAGER,  0.  J.,  and  SULLIVAX, 
J.,  concur. 

On  Rehearing, 

StTLLIVAN.  J.  We  have  examined  the 
petition  and  And  nothing  In  it  that  would 
Justify  the  granting  of  a  rehearing.  Tli« 
certificate  of  the  judge  shows  what  papers 
were  considered  by  him  on  the  hearing  of 
the  motion  to  dissolve  the  Injunction,  but 
there  Is  nothing  in  the  record  to  show  that 
the  affidavits  filed  on  behalf  of  the  appellant 
were  ever  called  to  the  attention  of  the 
judge.  The  record  does  not  show  why  the 
judge  did  not  consider  said  affidavits  on  the 
hearing.  It  was  the  duty  of  counsel  for  ap- 
pellant to  Bee  that  the  said  affidavits  were 
presented  to  the  judge,  and  if  he  refused  to 
consider  them,  ascertain  the  ground  of  re- 
fusal and  present  it  with  said  affidavits  by 
bill  of  exceptions  to  this  court.  Tiiere  is  no 
doubt  but  thit  counsel  for  the  appellant  acted 
In  perfect  good  faith  In  the  matter. 

The  provisions  of  the  statute  are  amply 
sufficient  to  protect  the  rights  of  the  respec- 
tive parties  to  this  case,  but  on  the  record 
before  us  the  petition  for  new  trial  must  be 
denied,  and  it  Is  so  ordered. 

STOCKSLAGER,  C.  J.,  and  AILSIIIE,  J., 
concur. 


STATE  V.  STEERS. 
(Supreme  Court  of  Idaho.    March  8,  lOOC.) 

1.  Embezzlement  — Public  Officer  —  Wifat 

CONSTITfTES. 

The  crime  of  cmbozzlcment  Is  committed  by 
an  officpr  of  any  county,  city,  or  municii>al  cor- 
poration of  this  stite  when  he  fraudulently  ap- 
propriates to  his  own  use  any  money  or  property 
which  he  1ms  in  his  possession  or  under  his  con- 
trol by  virtue  of  his  trust  ns  such  officer.  Sec- 
tions 70<r).  7000,  Rev.  St.  1887. 

[Ed.   Note. — For  ca.ses  in  i)oint,  see  vol.  18. 
Cent.  Dig.  Euibezzleuioiit,  §  24-29] 

2.  Same— Information. 

.\n  information  tli.Tt  charges  a  sheriff  of  a 
county  of  this  state  with  willfully,  unlnwfully, 
fraudulently,  and  feloniously  appropriating  to 
his  own  use  certain  money  paid  to  him  in  his 
official  cm>ncity  is  suirieient  under  the  provi- 
sions of  sections  TOCCi,  70(;0,  Rev.  St.  1SS7. 

(Ed.  Note. — For  oases  in  point,  see  vol.  18, 
Cent.  Dig.  Embezzlement,  Sf  33,  54.] 

3.  Cbiminal  Law— Cou.nsel  fob  PROSEciTTioit 

— .^SSKSfANTS. 

.Vttorne.vs,  other  than  the  Attorney  General 
in  this  court  or  the  county  attorney  in  the  lower 
court,  may  assist  in  the  prosecution  by  and  with 
the  consent  of  the  prosecuting  officer,  and  it  is 
not  error  to  allow  such  appearance  in  the  trial 
court. 

[I'^l.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  1487.1 
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4.  Same— iNSTBrcTioNB. 

When  the  court  on  its  own  motion  has  fully 
and  fairly  instructed  the  jury  on  all  the  essen- 
tial elements  constitutinfr  the  crime  of  embezzle- 
ment. It  is  not  error  to  refuse  requests  for  in- 
structions by  counsel  for  appellant. 

IKd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  2011.] 

5.  Embezzlement— Instructions. 

Instructions  in  this  case  examined,  and,  no 
error  appearing,  held  sufficient  to  sustain  the 
judgment. 

I  Syllabus  by  the  Court.) 

Apiieal  from  District  Court,  Bannock  Coun- 
ty;  Alfred  Budge,  Judge. 

Petor  A.  Steers  was  <>onvicted  of  embezzle- 
ment, and  appeals.    Aflirmed. 

Boweu  &  Watson  and  S.  0.  Winters,  for 
apitellant.  J.  J.  Gnheen,  Atty.  Gen.,  E>lwin 
Snow,  R.  M.  McCracken,  Co.  Atty.,  and  Stand- 
rod  &  Terrell,  for  the  State. 

STOCKSLAGER,  C.  J.  The  prosecuting 
attorney  of  Bingham  county  charged  ap[>oI- 
lant  with  the  crime  of  embezzlement.  The 
charging  part  of  the  Information  Is  as  fol- 
lows: "The  said  Peter  A.  Steers,  at  and 
within  Bingham  cotinty  and  state  of  Idaho, 
and  within  three  years  prior  to  the  filing  of 
this  information,  l>eing  then  and  there  an 
oi&cer  of  Bingham  county,  state  of  Idaho, 
diarged  by  law  with  the  receipt,  safe-keeping, 
and  transfer  of  pnbllc  moneys,  to  wit,  the 
sheriff  in  and  for  Bingham  county,  state  of 
Idaho,  and  by  virtue  of  his  said  office  then 
and  there  a  receiver  of  public  moneys,  to 
wit,  a  collector  of  licenses  or  license  taxes, 
and  authorized  by  law  to  receive  said  moneys, 
and  then  and  there  acting  as  such  officer, 
did  then  and  there  willfully,  unlawfully, 
fraudulently,  and  feloniously,  without  author- 
ity of  law,  appropriate  to  a  use  and  purpose 
not  in  the  due  and  lawtul  execution  of  his 
trust,  to  wit,  to  his  own  use,  certain  money 
paid  to  and  received  by  him  while  acting  In 
:  his  official  capacity  as  said  sberlft,  to  wit, 
'the  sum  of  $600,  lawful  money,  the  same 
being  so  paid  to  and  received  by  him  for 
said  Bingham  county,  state  of  Idaho,  by  and 
from  E.  G.  Shearer  on  or  about  the  2.3d  day 
of  May,  1004,  for  a  license  to  sell  spirituous, 
vinouH.  malt,  and  intoxicating  liquors  with- 
in Bingliam  county,  state  of  Idaho."  To  this 
Information  a  demurrer  was  filed,  to  wit: 
"(1>  The  facts  therein  stated  do  not  con- 
stitute a  public  offense.  (2)  Said  informa- 
tion does  not  substantially  conform  to  the 
l^ial  requirements  of  sections  7G77,  7678, 
and  7G79  of  the  Revised  Statutes  of  Idaho 
of  1887,  particularly  in  this,  to  wit:  (a) 
Said  information  does  not  contain  a  state- 
ment of  the  acts  constituting  the  offense 
attempted  to  be  charged  in  such  manner 
as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  (b)  It 
does  not  state  either  ai>e<'lflcally  or  api^roxi- 
mately  the  date  of  the  commission  of  the 
alleged  crime,  (c)  It  is  not  direct  or  cer- 
tain in  stating  the  time  of  the  commission  of 


the  offense  or  In  stating  whether  or  not 
said  offense  was  committed  while  the  defend- 
ant was  sheriff  of  Bingliam  county,  Idaho, 
or  in  stating  whether  or  not  the  $500  re- 
ferred to  therein  ever  belonged  to  or  was 
the  property  of  said  Bingham  county,  or 
whether  said  $500  was,  at  the  thiie  of  Its 
alleged  misappropriation,  the  property  ot 
the  person  named  in  said  information  as 
being  the  person  who  paid  said  money  to 
the  defendant.  Nor  Is  said  information  di- 
rect or  certain  in  stating  that  the  said  $500 
or  any  part  thereof  was  ever  in  the  posses- 
sion of  the  defendant,  or  under  his  control 
by  virtue  of  any  trust,  or  of  his  official  posi- 
tion as  sheriff  of  said  Bingham  county. 
Nor  is  said  information  direct  or  certain  in 
stating  whether  or  not  any  license  was  ever 
Issued  or  granted  by  said  Bingham  county 
to  said  person  who  is  alleged  to  have  paid 
said  $500  to  the  defendant,  or  whether  a  li- 
cense was  refused  or  denied.  (3)  In  the  re- 
spects stated  in  subdivision  'c'  of  the  fore- 
going paragraph  2  said  information  does  not 
clearly  and  distinctly  set  forth  the  act  or 
omission  charged  as  the  offense."  In  the 
minutes  of  the  court  of  date  April  10,  1905, 
It  is  shown  that  a  motion  to  set  aside  the 
information  was  submitted  to  the  court  and 
overruled,  and  on  the  same  day  the  demurrer 
was  overruled.  On  the  25tb  day  of  April, 
1906,  a  motion  for  a  continuance  was  denied. 
On  the  same  day  a  motion  for  change  ot 
venue  was  submitted  to  the  court  and  grant* 
ed.  On  the  4th  day  of  May,  in  Bannock 
county,  a  motion  and  affidavit  for  a  contin- 
uance of  the  cause,  also  a  motion  to  post- 
pone the  time  of  trial  to  a  later  date.  Both 
of  these  motions  were  overruled.  On  the 
same  day  a  Jury  was  impaneled,  and  on  that 
and  the  succeeding  da,v  a  trial  was  had, 
which  resulted  in  a  verdict  of  guilty  as 
charged  in  the  information,  and  on  the  11th 
day  of  August,  1905,  appellant  was  sentenced 
to  serve  a  term  of  2^  years  in  the  state 
penitentiary. 

Counsel  for  appellant  insists  that  the 
demurrer  to  the  information  should  have  been 
sustained,  as  it  does  not  state  whether  the 
money  claimed  to  have  been  embezzled  was 
the  property  of  Bingham  county  or  of  E.  C. 
Shearer,  and  does  not  in  any  manner  comply 
with  sections  7677  and  7678,  Rev.  St.  Idaho. 
Subdivision  2,  {  7677,  provides:  "A  state- 
ment of  the  acts  constituting  the  offense  in 
ordinary  and  concise  language,  and  in  such 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  Intended." 
The  information  informs  the  defendant  that 
he,  as  sheriff  of  Bingham  county,  has  receiv- 
ed $500  from  E.  C.  Shearer  for  a  license  to 
sell  spirituous,  vinous,  malt,  and  intoxicating 
liquors  within  said  Bingham  county,  state  ot 
Idaho;  that  he  has  as  such  sheriff  unlawful- 
ly, willfully,  fraudulently,  and  feloniously 
appropriated  to  his  own  use  such  sum  of 
money;  that  such  willful,  unlawful,  fraudu- 
lent, and  felonious  appropriation  was  made 
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about  the  23d  day  of  May,  190*.  An  examina- 
tion of  section  7078  will  disclose  tliat  tlie 
Information  fully  complies  ■with  its  require- 
ments. The  purpose  of  these  two  sections 
of  the  statute,  it  seems,  should  be  so  easily 
understood,  and  a  fair  consideration  of  them, 
it  occurs  to  us,  is  that  when  the  Indictment 
or  information  informs  the  accused  that  on 
or  about  a  date  specified  the  grand  Jury  by 
indictment,  or  the  prosecuting  attorney  by  in- 
formation, charges  the  accused  of  some  crlmb 
icnown  to  our  statute,  and  that  the  alleged 
unlawful  act  was  done  willfully,  unlawfully, 
and  feloniously,  the  language  used  in  the 
charging  part  of  the  complaint,  information, 
or  indictment  indicating  to  the  accused  the 
particular  crime  with  which  he  is  charged, 
if  the  instrument  sufficiently  Informs  the 
accused  of  the  time,  place,  circumstances,  and 
conditions  of  his  alleged  unlawful  act,  and 
that  it  is  unlawful,  wrongful,  malicious,  and 
felonious,  or  other  words  used  by  the  statute 
to  indicate  the  particular  crime  charged,  then 
the  accused  Is  informed  what  he  must  pre- 
pare to  meet  on  the  trial.  We  do  not  find 
the  information  in  the  case  at  bar  lacking  in 
any  of  the  essential  elements  for  a  charge 
of  the  crime  of  embezzlement  under  our 
statute.  Section  7065,  Rev.  St.  1887,  defines 
embezzlement  as  follows:  "Embezzlement  is 
the  fraudulent  appropriation  of  property  by  a 
person  to  whom  it  has  been  Intrusted."  Sec- 
tion 7066,  Rev.  St.  1887,  provides  how  and 
when  an  officer,  public  or  private,  is  guilty 
of  embezzlement  as  follows:  "Every  officer 
of  this  state,  or  of  any  county,  city,  or  other 
municipal  coriwratlon  or  subdivision  thereof, 
and  every  deputy,  clerk,  or  servant  of  any 
such  officer,  and  every  officer,  director, 
trustee,  clerk,  servant,  or  agent  of  any 
association,  society,  or  corporation,  (public  or 
private)  who  fraudulently  appropriates  to 
any  use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trust,  any  property  which  he 
has  In  his  possession  or  under  his  control  by 
virtue  of  his  trust,  or  secretes  it  with  a  fraud- 
ulent intent  to  appropriate  it  to  such  use 
or  purpose.  Is  guilty  of  eml>ezzlement."  We 
iiud  no  error  in  the  order  of  the  court  over- 
ruling the  demurrer.  See  Bradley  v.  Terri- 
tory (.\riz.)  00  Pac.  608;  People  v.  Cobler 
«Cal.)  41  Pac.  401;  People  v.  Jose  De  La 
Guerra,  31  Cal.  416. 

It  is  also  ittged  by  counsel  for  appellant 
that  the  court  erred  in  "denying  the  defend- 
ant time  to  prepare  for  trial."  It  is  shown 
that  the  case  was  removed  from  Bingham  to 
Bnnnoc-k  c-ounty  for  trial  on  application  of 
appellant,  and  that  the  clerk  of  Bingham 
county  had  complied  with  section  7773,  Rev. 
St.  1S87,  by  transmitting  all  the  papers  and 
nccessaiT  records  to  the  clerk  of  Bannock 
oountj".  Counsel  for  appellant  say  defend- 
iint  did  not  know  that  they  were  received  by 
the  clerk  of  the  court  of  Binj^ham  c-ounty  un 
til  the  I'd  day  of  May,  10()5.  and  the  court 
at  7:30  o'clock  p.  m.  of  May  2d,  set  the  case 


for  trial  on  the  4th  day  of  May,  1005.  at 
10  o'clock  a.  m.,  thus  giving  the  defendant 
one  day  in  which  to  get  ready  for  trial,  and 
that  the  defendant  Is  entitled  to  at  least  two 
days  In  which  to  prepare  for  trial.  Section 
7790,  Rev.  St.  1887,  provides:  "After  his 
plea,  the  defendant  la  entitled  to  at  least 
two  days  to  prepare  for  trial."  It  is  shown 
that  the  plea  of  not  guilty  was  entered  in  the 
district  court  of  Bingham  county  on  the  19tli 
day  of  April,  1905,  and  the  case  set  for 
trial  in  that  county  for  the  21st  day  of  April. 
1903,  at  10  o'clock  a.  m.  It  will  Jbe  observed 
that  section  7700,  supra,  does  noi  say  defend- 
ant shall  have  at  least  two  days  to  prepare 
for  trial  after  the  case  Is  set  for  bearing,  but 
at  least  10  days  after  plea;  hence  appellant 
had  much  more  than  the  statutory  time  to 
prepare  for  trial.  We  are  not  prepared  to 
believe  that,  If  a  proper  showing  had  been 
made  that  it  was  Impossible  for  the  defend- 
ant to  secure  the  presence  of  his  witness  for 
the  time  set  for  trial,  the  learned  Judge 
below  would  not  have  given  such  time  as 
seemed  necessary  for  him  to  procure  their 
attendance,  he  did  not  forulsh  the  court 
with  an  affidavit  that  his  witnesses  all  liv- 
ed in  Bingham  county,  and  that  they  could 
not  be  reasonably  procured  witliin  the  time 
set  for  the  trial  of  said  cause.  This  affidavit 
was  met  by  that  of  Robert  M.  McCracken,  ttie 
prosecuting  attorney  of  Bingham  county,  in 
whicli  he  testifies  that  all  the  witnesses  for 
the  pro8ecutl<»i  were  procured  in  time  for  the 
trial,  and  that  the  witnesses  for  the  defense 
could  have  been  procured  within  the  time  it 
a  proper  effort  had  been  made  by  defendant. 
Applications  of  this  character  are  largely 
within  the  discretion  of  the  court,  and  unless 
it  is  shown  that  there  has  been  an  abuse  of 
this  discretion  the  judgment  will  not  be 
reversed.  We  find  no  abuse  of  discretion  in 
the  orders  overruling  the  uiotion  for  post- 
ponement of  the  trial  or  a  continuance  of  the 
case.  People  v.  Walter,  1  Idaho,  386;  State 
V.  Gordon,  5  Idaho,  297,  48  Pac.  1001;  State 
V.  Rice.  7  Idaho,  762,  66  Pac.  87;  State  v. 
Rooke  (Idaho)  79  Pae  82;  State  v.  Wetter 
I.Idaho)   83  Pac.  341. 

Counsel  for  appellant  next  urge  as  error 
the  refusal  of  the  court  to  sustain  the  objec- 
tion of  defendant  "to  the  appearance  of  Stand- 
rod  &  Terrell  as  counsel  for  the  state,  as 
there  Is  no  law  authorizing  such  appearance 
by  private  counsel  In  criminal  actions,  and 
it  is  against  i)ubllc  policy."  Our  attention 
Is  called  to  Conger  v.  Board  of  Commission- 
ers (I(lalio)  48  Pac.  1064.  This  case  holds 
that  individual  members  of  the  board  of 
county  conimisRioncrs  cannot  make  a  con- 
tract to  bind  the  county.  "It  is  the  county 
commissioners  acting  as  a  board  that  are 
given  tliat  authority"  (that  is,  tlie  authority 
to  employ  counsel).  So  says  that  opinion. 
This  question  has  been  before  this  court  In 
State  V.  Cnunp,  5  Idaho,  166,  47  Pac.  814; 
People  V.  Biles,  2  Idaho  (Hash.)  114,  6  Pac. 
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120;  State  r.  Williams  (Idaho)  42  Pac.  511; 
People  T.  Powell  (Cal.)  25  Pac.  481,  11  t>.  R. 
A.  75;  People  t.  Tldwell  (Utah)  12  Pac.  61; 
Territory  t.  Catton  (Utah)  16  Pac.  902.  We 
find  no  error  In  denying  this  objection. 

The  next  assignment  Is  based  on  the  ruling 
of  the  court  to  the  following  questions :  "Now 
I  Trill  ask  you  (witness)  to  examine  that 
record  again  and  say  whetlier  or  not  It  con- 
tains any  items  of  moneys  received  for  liquor 
lU'ense  tssued  to  the  Montana  Saloon  Novem- 
ber 1,  1904?"  The  record  shows  that  the 
witness  was  one  W.  W.  Kinney,  who  was 
deputy  sheriff  under  appellant,  and  as  such 
deputy  issued  the  receipt  for  the  money  clnlni- 
cd  to  have  been  embezzled  by  appellant :  that 
he  turned  the  check  given  lilm  by  B.  C.  Shear- 
er for  license  over  to  appellant  the  same  niRht 
or  the  next  morning  after  it  was  received  by 
lilm.  The  record  referred  to  In  the  question 
was  what  Is  known  as  the  "license  register." 
After  examining  the  record  witness  testified 
that  "there  was  no  record  In  the  book  for 
the  ^.W!  for  liquor  license  for  Mr.  Shearer." 
The  receipt  given  Mr.  Shearer  by  Kinney  had 
been  Introduced  In  evidence  by  the  prosecu- 
tlt«i.  Other  questions  of  similar  Import  which 
referred  to  other  licenses  were  asked,  ob- 
jected to  by  appellant,  and  the  witness  per- 
mitted to  answer,  all  of  which  is  alleged  as 
error  prejudicial  to  appellant  It  Is  appar- 
ent that  the  purpose  of  the  examination  of 
the  witness,  who  testified  that  he  was  the 
depnty  sheriff  at  the  time  and  before  the 
alleged  embezzlement  of  the  $!>01  paid  by 
Shearer  for  license,  and  was  familiar  with 
the  record  of  licenses  kept  by  the  sheriff,  and 
that  It  was  the  only  book  kept  for  "record- 
ing licenses"  while  he  was  deputy  sheriff. 
was  to  show  that  the  book  did  not  contain 
an  account  of  certain  licenses.  The  entire 
record  was  In  evidence,  and  counsel  for  ap- 
pellant had  the  opportunity  to  examine  it  and 
ascertain  whether  the  witness  testified  truth- 
fully or  otherwise,  and  to  cross-examine  hira 
to  any  extent  he  saw  fit  Counsel  for  api>el- 
lant  Insists  that  the  book  of  record  was  the 
best  evidence.  We  agree  with  this  conten- 
tion, but  there  was  no  error  in  having  the 
witness,  familiar  with  the  record,  point  out  to 
the  jury  the  particular  Instances  wbere-ln 
the  record  was  deficient  In  showing  that 
which  It  was  Intended  It  should  show.  Ap- 
pellant was  there  to  assist  bis  counsel  In 
showing  any  error  or  falsehood  in  the  evi- 
dence of  the  witness  relative  to  his  record. 
We  find  no  error  in  the  ruling  of  the  court 
In  this  particular. 

It  Is  next  Insisted  that  the  court  erred  In 
permitting  George  S.  Gagon,  whom  It  was 
shown  was  clerk  of  the  board  of  commission- 
ers of  Bingham  county  during  the  entire  term 
of  appellant  as  sheriff  of  that  county  and 
for  a  long  time  prior  thereto,  to  answer  the 
following  questions:  "What  was  your  cus- 
tom. Mr.  Gagon.  in  receiving  bonds  of  this 
character?    What  did  you  do  with  them?" 


He  answered  that  he  delivered  them  In  the 
aherifTs  office,  and  continued:  "But  I  can't 
say  I  delivered  this  bond  there."  It  was 
perhaps  Immaterial,  as  well  as  lncomi>etent. 
what  his  custom  may  have  been ;  but  we  can- 
not see  how  the  api^ellant  could  be  prejudiced 
by  what  he  said  his  custom  was,  especially 
when  he  says  he  cannot  say  he  delivered  the 
one  in  question  there.  Appellant  urges  that 
the  court  should  have  sustained  the  objec- 
tion "to  the  Introduction  of  the  minute  rec- 
ord of  the  board  of  commissioners,  for  the 
reason  that  these  entries  were  made  after 
defendant  had  retired  from  office  and  could 
not  bind  him,  as  he  was  not  even  present 
when  tbey  were  made,  and  they  tend  to  prej- 
udice the  minds  of  the  Jury  against  the  de- 
fendant." The  record  introduced  ia  as  fol- 
lows In  the  matter  of  the  shortage  of  Peter 
A.  Steers,  former  sheriff:  "On  this  day  it 
was  ordered  by  the  board  of  county  commis- 
sioners that  R.  M.  McGracken,  coimty  attor- 
ney, ascertain  the  amount  ct  money  paid  to 
Peter  A.  Steers  for  liquor  license,  and  which 
has  not  been  paid  over  to  the  county  by 
Steers,  and  to  demand  the  amount  of  money 
so  ai^certained.  Ordered,  that  if  the  amount 
of  liquor  license  money  collected  by  Steers 
lF>  not  turned  over  to  the  county  upon  demand 
the  county  attorney  is  ordered,  authorized, 
and  directed  to  bring  an  action  for  said  board 
of  eoimty  commissioners  on  behalf  of  said 
county  against  aald  Steers  and  his  bonds- 
men." We  know  of  no  provision  of  our 
statute  that  requires  the  presence  of  the 
sheriff  or  any  other  officer  when  the  count.v 
commissioners  are  making  up  their  record. 
This  was  simply  an  order  requiring  the  coim- 
ty attorney  to  ascertain  whether  appellant 
was  delinquent  in  the  settlement  of  his  ac- 
coiuits,  and.  if  so,  he  was  required  by  the 
order  to  enforce  collection  by  suit  against 
appellant  and  his  bondsmen.  How  could 
this  rscord  prejudice  Jurors  against  appel- 
lant? If  the  county  attorney  found  no  de- 
ficiency, his  duty  was  easy.  He  had  only  to 
report  that  fact  to  tlie  commissioners,  and  his 
labors  were  ended.  The  Introduction  of  this 
record  may  have  been  immaterial,  but  cer- 
talnl.r  not  prejudicial. 

It  la  Insisted  that  the  court  erred  in  not 
permitting  county  attorney  McCracken  to 
answer  the  following  questions  on  cross- 
■  examination:  "Q.  Didn't  they  [meaning  tlie 
I  agent  of  the  iKindins  company,  defendant 
and  some  citizens  of  Blackfoot]  make  a  re- 
quest of  .vou  to  let  this  matter  stand  until 
the  civil  suit  was  decided  to  see  whether 
he  [.Steers]  was  owing  Bingham  county  any- 
thing? Q.  Didn't  Mr.  King,  as  agent  of  the 
bonding  company,  and  also  several  citizens 
in  Blackfoot,  request  you  to  delay  proceedings 
until  matters  were  settled  In  the  civil  court?" 
In  what  way  coald  it  benefit  appellant  If  the 
agent  of  the  bonding  company  and  every  citl- 
ssen  of  Blackfoot  made  the  request  of  the 
witness  as  above  indicated?    Could  or  would 
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it  excuse  him  from  the  performance  of 
his  sworn  duty?  M  he  believed  any  officer 
of  his  county  was  guilty  of  the  crime  of  em- 
bezzlement, or  any  other  crime,  the  law 
fixes  his  duty,  and  the  agent  of  the  bonding 
compniiy,  the  citizens  of  Blackfoot,  nor  even 
the  board  of  commissioners,  can  in  any  way 
control  his  action.  There  was  no  error  in 
sustaininj:  nn  objection  to  this  question.  It 
is  shown  that  appellant  offered  to  show  by 
E.  II.  Watson,  a  practicing  attorney  of  this 
court,  that  said  Watson  was  attorney  for  de- 
fendant, and  advised  the  defendant  not  to 
turn  over  the  money  in  question  to  the  coun- 
ty unless  tlie  court  should  hold  it  to  be  coun- 
ty money,  and  in  support  of  this  advice  de- 
fendant offered  in  evidence  a  certain  judg- 
ment roll,  where  the  dlsti'ict  com-t  of  Fre- 
mont county  held  that  such  moneys  were  not 
county  nione.vs  and  held  the  sheriff  liable  on 
his  bond  for  so  treating  it  If  parties  charg- 
cti  with  tl»e  safe-keepiug  of  county  money 
conUl  l>e  excused  from  their  wrongful  and 
imlawful  acts  on  the  theory  alone  that  their 
iirtorneys  had  advised  them  to  withold  the 
money  collected  in  their  official  capacities, 
then  the  criminal  laws  of  the  state  would  be 
a  farce,  and  the  next  Legislature  should  l>e  Im- 
IK>rtuued  to  repeal  ail  laws  enacted  to  enforce 
faithful  and  honest  performance  of  public 
duties.  Counsel  for  appellant  says :  "Shear- 
er did  not  file  his  application  or  bond  for 
license  until  some  time  after  the  defendant 
went  out  of  office.  The  law  requires  the  offi- 
cer to  turn  over  the  money  when  the  license  is 
sold  iind  not  l)efore."  Granting  all  this  to 
lie  tuie.  what  right  had  defendajit  to  with- 
hold this  money?  Why  did  he  not  pay  It 
over  to  his  successor  in  office  if  his  term  as 
sheriff  had  expired;  or.  if  he  had  doubts  as 
to  the  proper  disiMWltion  of  the  money  alleg- 
ed to  have  been  enibezzeled,  wh.v  did  he  not 
deposit  it  with  the  clerk  of  the  district  court, 
with  instrncttons  to  safely  keep  it  until  it 
was  determined  what  disiwsitlon  should  be 
made  of  it?  Can  it  be  supposed  that  a  prose- 
cuting officer  would  have  filed  his  informa- 
tion cliarging  appellant  with  embezzlement, 
had  he  been  informeil  that  the  money  was 
on  dejwsit  with  the  clerk,  or  any  other  safe 
place,  where  It  could  be  had  when  it  was 
finally  determined  to  the  satisfaction  of  the 
appellant  where  the  money  should  go?  Even 
if  he  had  filed  this  information,  and  appellant 
had  been  prepared  to  show  good  faitli  and 
honest  jnirposes  by  placing  the  money  in  the 
hands  of  any  reliable  person  to  be  paid  over 
as  directed  by  the  court,  could  a  jury  be  found 
in  Bingham  or  Bannock  county  that  would 
have  said  he  was  guilty  of  embezzlement  or 
any  other  crime?  Certainly  not.  If  such 
conditions  had  been  shown  to  exist,  the  court 
would  have  instructed  the  jury  to  return 
a  verdict  of  not  guilty;  at  least  that  would 
have  been  its  plain  dutj*.  But,  if  the  advice 
of  his  counsel  under  any  circiunstances  could 
be  an  extruse  for  withholding  the  money,  it 


could  not  aid  bira  under  the  showing  made 
by  the  record  in  this  case.  We  find  the 
money  was  paid  for  a  license  to  retail  liquors 
in  Bingham  county  by  Mr.  Shearer  to  the 
deputy  sheriff  of  Bingham  county  on  the  2M 
day  of  May,  1904.  The  deputy  sheriff  testi- 
fies that  he  turned  the  money  over  to  appel- 
lant that  evening  or  next  day.  Shearer  con- 
tinued his  saloon  business,  and  apiiellant 
did  not  seek  the  advice  of  his  counsel  until 
after  demand  had  been  made  on  him  by  the 
county  attorney  for  the  payment  of  this  mon- 
ey, and  after  the  e.\plration  of  bis  term  of 
office.  Api)el]ant  knew  it  was  not  his  mon- 
ey. He  also  knew  it  was  not  Shearer's  mon- 
ey, as  he  was  conducting  the  business  for 
which  he  had  paid  the  money  for  license  to 
so  conduct  An  officer  cannot  avoid  the  plain 
mandate  of  the  statute  iu  this  way.  The  ad- 
vice of  his  counsel,  long  after  the  alleged 
crime  was  committed,  cannot  avail  him.  If 
so,  it  wotild  be  im|>ossible  to  convict  an  offi- 
cer charged  with  the  crime  of  embezzle- 
ment. 

It  Is  next  urged  that  the  court  erred  in 
not  admitting  in  evidence  the  Judgment  roll 
in  a  certain  case  theretofore  tried  in  the  dis- 
trict court  of  Fremont  count}',  wherein  it  is 
<-laimed  that  the  court  found  that  money 
paid  to  the  slteriff  under  similar  circumstan- 
ces to  the  case  at  bar  was  not  the  property  oi 
the  county.  We  know  of  no  rule  of  law  that 
would  make  such  evidence  competent  It 
might  be  available  iu  an  effort  to  induc-e  tlie 
court  to  Instruct  the  jury  that  such  money 
was  not  the  property  of  the  county;  but  even 
then  the  court  might  take  a  different  view  of 
the  law  and  refuse  to  give  such  instructions. 
Then  the  question  could  be  presented  to  this 
court  as  an  error  of  law  occurring  at  the  trial. 
But  If  appellant  desirwl  to  show  b.v  this  rec- 
ord that  he  was  withholding  the  payment  of 
the  nione.v  without  criminal  Intent  he  did 
not  bring  himself  within  the  rules  of  law 
prescril>ed  for  the  introduction  of  this  evi- 
dence, and  the  re<f>rd  would  not  have  aided 
him.  owing  to  the  difference  in  the  facts. 
In  justice  to  the  learned  Judge  who  presid- 
e<l  over  the  court  at  the  time  the  findings  and 
judgment  above  referred  to  were  made  and  en- 
tered, we  feel  it  our  dut>-  to  say  the  facts 
in  tliat  case  were  widely  different  from  tiiu 
one  at  bar.  Neither  the  county  nor  statu 
was  a  party  to  the  litigation.  It  wius  a 
suit  of  an  executor  of  a  will  against  tlio 
sheriff  of  Fremont  county  and  his  itondsmen. 
The  complaint  aiiejied :  That  tlie  phiintiff, 
as  exec-utor.  etc..  had  conmienced  an  action 
against  Frank  Brady  and  A.  S.  Auder.sou  to 
recover  the  sum  of  !?-144.(>4  on  a  pi*omissoo' 
note  in  favor  of  plaintiff's  testator.  Haui- 
mous  was  issued,  and  tliereafter  a  writ  of 
attachment  was  issued  and  placed  in  the 
hands  of  Hanson,  witli  in.structions  to  serve 
said  papers  and  attach  tlie  sum  of  $425  in 
his  (said  Hanson's)  jMjsse.ssion,  belonfjlnp  to 
Franlt   Brady,   one  of  the   defendants,   etc 
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That  In  pnr^annce  of  said  writ  of  attach- 
nient  said  Hanson,  by  tale  deputy,  D.  P.  Rich, 
did  attach  the  snm  of  $425,  lawfnl  money 
belonging;  to  said  Brady.  Later  a  Judgment 
was  soonred  by  plaintiff  against  the  defend- 
ants for  tiie  sum  of  $490.61  and  rosts. 
That  plaintiff  demanded  of  said  Sheriff  Han- 
son said  money  held  by  him  under  the  writ  of 
attnchnient,  and  also  placed  a  writ  of  execu- 
tion In  his  hands,  but  that  said  sheriff, 
Hanmn.  failed  and  refused  to  turn  over  the 
money  so  attached.  Then  it  Is  shown  that 
another  execution  was  placed  In  the  hands 
■ot  the  said  defendant  Hanson,  and  frequent 
demand?  were  made  for  the  money  alleged 
to  be  in  his  hands.  The  answer  denies  that 
Hanson,  as  sheriff  or  otherwise,  had  any 
money  belonging  to  Frank  Urady,  but  al- 
leges that  on  the  12th  day  of  .Tune,  1901, 
Brady  paid  to  Hanson,  as  sheriff,  the  sum 
of  $425  to  apply  on  a  retail  liquor  dealer's 
license  from  June  2,  1001 :  that  on  August 
10.  1901.  a  further  sura  of  ?75  was  paid  by 
said  Brady  to  said  Hanson  as  sheriff:  and 
that  said  money  as  above  paid  to  Hanson  as 
sheriff  was  not  the  money  of  Brady  after  it 
was  paid,  but  belonged  to  the  license  moneys 
of  tlie  county  of  Fremont.  Hanson  testi- 
fied that  he  had  received  a  partial  payment 
from  Brady  for  a  liquor  license,  bnt  did  not 
return  the  money  as  countj-  money  for  the 
reason  be  did  not  have  full  payment  and 
was  expecting  the  balance:  that  he  gave 
Brady  a  receipt  for  the  $425  for  partial  pay- 
ment on  liquor  license ;  and  that  the  attach- 
ment was  served  before  the  balance  of  the 
$75  was  paid.  The  jury  returned  a  verdict 
for  plaintiff.  Without  an  expression  of  our 
opinion  of  the  Justice  or  legality  of  this  ver- 
dict and  judgment,  it  is  readily  seen  that  the 
facts  were  very  different  from  the  case  at 
bar.  In  Beeman  v.  Hanson  et  al..  the  con- 
troversy was  l)etween  Beeman  and  Hanson 
as  sheriff.  The  count.v  did  not  lnter\'ene 
and  set  up  any  riglit  to  the  money.  It 
was  shown  that  the  full  amount  of  money 
had  not  been  i)aid,  and  a  receipt  given  for 
only  partial  payment  for  a  liquor  license 
for  one  year  from  June  2,  1901.  Before  the 
payment  was  fully  made,  an  attachment  was 
is,<?neil  and  the  sheriff  made  his  return,  show- 
ing the  al>ovp  facts.  Not  so  in  the  case  un- 
der consideration.  The  entire  payment  had 
been  made  by  Shearer,  and  the  slieriff  had 
given  l»is  receipt  therefor.  Shearer  was  per- 
mittcil  to  conduct  his  business  during  the 
balance  of  tlie  term  of  office  of  appellant. 
No  controversy  between  the  Sheriff  (api)el- 
innt)  and  any  one  else  by  reason  of  a  writ 
■of  attnclnnent,  or  other  protteedings  questlon- 
iiic  the  ownership  of  the.  money  In  his  hands 
paid  liy  Shearer:  no  one  demanding  it,  ex- 
cepting tlie  county,  through  Its  county  at- 
torney, and  tliat  demand  was  that  the  money 
should  lie  paid  to  the  county  for  the  puri)oses 
tot  which  it  was  paid  to  him  for  the  coun- 


ty by  Shearer,  and  for  which  Shearer  had 
had  the  t>eneflt  by  conducting  his  business. 

Objections  are  urged  to  the  giving  of  cer- 
tain Instructions  and  refusal  to  give  certain 
requests  of  counsel  for  appellant  A  careful 
examination  of  the  iDstructioos  convinces  ns 
that  they  fairly  state  the  law  on  all  the  mate- 
rial issues  Involved  in  the  prosecution,  and  la 
our  view  of  the  ease  the  requests  of  couusel  for 
appellant  were  properly  rejected  by  the 
court  It  Is  apparent,  from  the  instructions 
given  by  the  court  and  the  character  of  the 
CT-idence  submitted  by  the  prosecution,  that 
the  case  was  prosecuted  and  the  Jury  In- 
structed on  one  theory  alone,  and  that  was 
that  the  acts  of  appellant  in  collecting  and 
receipting  for  the  money  from  Shearer,  and 
'jermlttlng  him  to  continue  his  business  with- 
out a  full  compliance  with  the  statutory  re- 
quirement, and  failing  and  refusing  to  turn 
the  money  Into  the  proper  channel  before 
and  after  his  term  of  office  had  expired, 
constituted  the  crime  of  embezzlement  If 
we  are  to  be  guided  by  the  character  of  evi- 
dence offered  on  behalf  of  appellant,  together 
with  the  requests  for  instructions  prepared 
and  submitted  to  the  court  to  be  given  to 
the  Jury  as  the  law  of  the  case,  the  theory 
was  that  the  appellant  could  withhold  the 
money  paid  him  by  Shearer  for  the  express 
purpose  of  procuring  a  retail  liquor  dealer's 
license  until  the  court  should  determine  to 
whom  the  money  belonged,  thus  avoiding  the 
penalty  of  wrongfully  withholding  the  mon- 
ey and  escaping  a  prosecution  for  the  crime 
of  embezzlement  The  law  does  not  encour- 
age such  conduct  by  the  officials  of  the  state. 
It  requires  honesty  in  all  branches  of  the 
public  service. 

We  think  the  Judgment  should  be  affirmed, 
and  it  Is  so  ordered. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


AMBERGniS   MIN.   CO.   v.   DAY   et  al. 
(Supreme  Court  of  Idaho.    Feb.  27,  1006.) 

1.  Mines  and  Minerals— Adverse  Claius — 
Evidence  op  JIineral  Dei'osits. 

Evidence  of  the  indications  miners  had  suc- 
cessfully followed  in  the  same  district  and  on 
contiguouM  ground  in  attempting  to  find  a  lode 
or  mineral  deposit  is  admissible  in  determining 
as  to  wiietlier  or  not  a  valid  mineral  di.sco»ery 
has  been  made  by  one  who  attempted  to  locate 
a  lode  claim  on  similar  indications  and  showing 
upon  adjacent  ground. 

2.  Same. 

It  is  incompatible  with  the  spirit  of  judi- 
cial inquiry  to  allow  a  litigant  to  introduce,  for 
comparison,  evidence  of  indications  and  condi- 
tions found  on  a  particular  mining  property 
which  led  up  to  a  rich  ore  body  over  which  hv 
has  absolute  control  and  from  which  he  may  ex- 
clude every  other  person,  unless  such  liti^nt 
permit  his  adversary  to  examine  and  inspect 
such  property  for  tlie  jiurpose  of  introducing 
rebuttal  evidence  if  he  so  desires;  and  where 
such  evidence  is  admitte<1,  and  examination  of 
the  pronerty  is  denied  the  adverse  party,  a  new 
trial  will  be  granted. 
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3.  Same— Evidence. 

As  between  a  prior  and  subsequent  locator 
of  tbe  same  ground  aa  a  lode  claim,  the  courts 
will  view  the  evidence  tending  to  establisii  the 
senior  locator's  discovery  in  the  most  favorable 
light  such  evidence  will  reasonably  justify. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;  R.  T.  Morgan,  Judge. 

Action  by  the  Ambergris  Mining  Com- 
pany against  Hnrrj'  L.  Day  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

John  P.  Gray  and  Albert  Allen,  for 
appellant.  M.  O.  Folsom  and  W.  E.  Borah, 
for  respondents. 

AILSHIE.  J.  This  suit  was  Instituted  by 
the  appellant  In  support  of  an  adverse  claim 
to  that  portion  of  mining  ground  in  conlliet 
between  the  Anna  and  Ambergris  lode 
claims.  The  appellant  Is  the  owner  of  the 
Ambergris  lode,  and  the  respondents  are 
the  owners  of  the  Anun  lode.  The  respond- 
ents base  their  claim  upon  a  location  dated 


tbe  19th  day  of  Angnst,  1001,  on  which  date 
Paulson  and  Button,  who  were  two  of  tbe 
owners  of  the  Hercnles  lode  claim,  made 
their  location  of  the  Anna  dalm.  and  there- 
after, on  August  31st,  caosed  the  same  to 
be  duly  recorded.  On  the  4th  day  of  Oc- 
tober. 1901,  John  King,  tbe  predecessor  in 
Interest  of  the  appellant,  made  discovery 
of  the  Ambergris  claim,  and  posted  what 
he  terms  a  "preliminary  notice,"  and  mark- 
ed the  boundaries  of  the  claim,  and  per- 
formed the  location  work.  On  October  23th 
King  iH>sted  legal  and  lawful  notice  on  the 
Ambergris  claim,  and  on  the  same  date 
caused  the  notice  to  be  duly  recorded.  The 
Ambergris  location  overlapped  a  portion  of 
tlie  Anna  claim.  The  conflict  is  shown  by 
lilaintiff's  Exhibit  E,  which  also  shows  the 
loi-atlon  of  the  Anna  and  Ambergris  with 
relation  to  the  Hercules,  concerning  which 
con.siderabie  evidence  was  Introduced,  and 
about  whi<'h  there  is  much  controversy  In 
this  case.  For  convenience  in  reference 
Exhiltit  E  will  be  Included  herein,  and  is 
us  follows: 


.-^'"' 
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BesponcIentB  applied  for  a  patent  to  the 
Anna,  au<l  the  appellant  thereupon,  within 
the  statutory  time,  filed  an  adverse  claim 
and  comiucnced  this  suit  in  support  there- 
of. The  appellant  bases  its  claim  to  the 
right  of  poase-sslon  of  the  ground  in  conflict 
upon  the  grounds:  "(1)  Because  of  the  fact 
that  the  Anna  is  not  based  upon  any  valid 
discovery  of  the  ledge,  lode,  or  vein  of 
mineral-bearing  rock  in  place.  (2)  Because 
the  respondents  did  not  within  60  days  from 
the  date  of  their  location  perform  the  loca- 
tion work  required  by  law."  The  cause 
was  tried  by  the  court,  and  findings  of  fact 
and  conclusions  of  law  were  made  and  filed, 
and  judgment  was  thereupon  entered  In 
favor  of  the  defendants.  Plaintiff  moved 
for  a  new  trial,  which  motion  was  denied, 
and  thereupon  appealed  from  the  Judgment 
and  order  denying  its  motion  for  a  new 
trial.  After  the  plaintiff  bad  introduced 
its  evidence  and  rested  its  case,  the  defend- 
ant August  Paulson  was  sworn  and  exam- 
ined on  behalf  of  the  defeiiNe,  and  testlfietl 
to  his  acquaintance  and  familiarity  with 
the  Hercules  and  Fire  Fly  claims,  which 
are  adjoining  claims.  He  was  thereupon 
asked  the  following  question:  "What  did 
you  find  in  those  claims  at  that  time  on  the 
Fire  Fly?"  To  this  question  counsel  for 
the  plaintiff  objected  on  the  ground  of 
Incompetency,  and  that  evidence  of  the  na- 
ture, condition,  and  character  of  the  Her- 
cules vein  was  wholly  immaterial,  and  on 
the  further  ground  that  the  plaintiff  bad 
not  been  permitted  to  examine  the  Hercules 
property.  The  objection  was  overruled  by 
the  court,  and  the  witness  thereupon  narrat- 
ed tlie  conditions  which  led  up  to  the  dis- 
covery of  the  Hercules  vein,  and  the 
character  of  the  gangue  and  vein  matter 
and  ore  bo»ly  therein,  and  the  fact  that  he 
foinid  soft  white  porphyry  carrying  mineral 
traces  and  mixed  with  the  ore  body.  The 
witne.«.<«  described  the  same  kind  of  ore, 
vein,  and  gangue  matter  in  the  Fire  Fly, 
and  then  tCHtifled  to  finding  almilar  surface 
<«nditions  at  the  Anna  claim.  He  also 
testified  that.  Judging  from  the  character 
of  rock  and  the  formation  and  traces  of  ore 
as  found  on  the  Hercules  at  the  time  of  its 
discovery,  and  the  fact  that  those  indica- 
tions and  traces  led  to  the  development  of 
a  rich  and  paying  mine  In  the  Hercules,  a 
miner,  familiar  with  those  facts  and  the 
peculiar  formation  in  that  particular  local- 
ity, would  be  Justified  In  locating  another 
claim  in  the  same  vicinity  based  upon  simi- 
lar rock  and  like  mineral  traces  and  ont- 
croppings  and  fbrmntlon.  Several  other 
witnesses  testified  on  l)ehalf  of  the  defend- 
ants, over  the  objection  of  plaintiff,  to  the 
same  effect  and  like  conditions  and  circum- 
stances as  that  testified  to  by  Paulson. 
After  the  defendants  had  introduced  all 
their  evidence  and  rested  tlieir  case,  counsel 
for  plaintiff  moved  the  court  for  ait  order 


permitting  plaintlfTs  witnesses  to  examine 
and  Inspect  the  Hercules  mine,  and  that  for 
such  purpose  the  court  might  continue  the 
further  hearing  of  the  case  until  such  time 
as  the  plaintiff  could  have  an  examination 
made,  in  order  to  be  able  to  meet  and  rebut 
the  evidence  produced  by  the  defendants  in 
reference  to  the  Hercules  vein  and  the 
character  of  lock,  ore,  and  gangue  matter 
found  therein.  The  court  denied  this  mo- 
tion, and  the  plaintiff  again  excepted.  The 
rulings  of  the  court  in  admitting  the  evi- 
dence concerning  the  Hercules  mine,  com- 
paring the  formatlMi  therein  with  the  Anna, 
and  in  refusing  to  grant  plaintiff  an  order 
for  examination  and  inspection  of  the  Her- 
cules, and  refusing  a  continuance  for  that 
purpose,  are  assigned  as  error  on  this  ap- 
peal. 

Our  consideration  of  the  objection  to  the 
class  of  e\'ldence  admitted  on  behalf  of  the 
defendants  has  forced  us  to  the  conclusion 
that  such  evidence  is  admissible  and  com- 
petent In  this  class  of  cases.  If  a  miner 
has  discovered  certain  mineral  Indications, 
which  he  has  followed  up,  with  the  result 
that  a  rich  and  valuable  ore  body  has  been  de- 
veloped therefrom,  it  seems  clear  that  an- 
other miner,  finding  similar  Indications  And 
conditions  on  contiguous  ground  or  in  the 
immediate  vicinity,  would  be  in  a  measure 
Justified  In  following  up  those  evidences 
with  a  reasonable  expectation  of  finding 
mineral  deposits.  And  this  is  true,  even 
though  the  indications,  rock,  and  deposits 
found  are  such  as  the  expert  scientist, 
geologist,  and  mineralogist  in  their  finest  of 
theories  tell  him  are  not  evidence  of  min- 
eral deposits,  or  even  that  they  are  evi- 
dences of  the  entire  absence  of  mineral. 
As  a  matter  of  fact  and  greatly  to  their 
credit,  these  scholars,  who  have  added  so 
largely  to  the  store  of  knowledge,  have  been 
observant  and  progressive  enough  to  from 
time  to  time  revise  and  modify  theh:  views 
and  theories  to  keep  apace  with  the  actual 
demonstrations  of  the  man  who  risks  his 
judgment  (though  ofttlmes  a  hazard)  and 
delves  into  the  earth  at  uninviting  and  un- 
seemly places.  The  miner,  as  well  as  the 
man  engaged  In  any  other  occupation  or 
business,  is  entitled  to  act  on  experience 
and  oliservations,  and  while  he  may  not. 
and  Indeed  will  not  always  attain  the  same 
results,  the  exception  to  the  rule  does  not 
preclude  him  from  availing  himself  of  his 
own  observations  and  those  of  his  fellows, 
as  well  as  demonstrated  existing  conditions. 
We  are  not  however,  without  the  aid  of 
Judicial  expression  on  this  question.  In 
Shoshone  Mining  Company  v.  Rutter,  87 
Fed.  SOT,  ."»!  C.  C.  A.  220.  .Tudge  Hawley, 
speaking  for  the  Court  of  Appeals  for  the 
Ninth  Circuit  said:  "The  seams,  contain- 
ing mineral-bearing  earth  and  rock,  which 
were  discovered  before  the  location  was 
made,   were  similar  In  their  character  to 


Digitized  by 


Google 


112 


85  PACIFIC  REPOBTEK. 


(Idaho 


the  seams  or  veins  of  mlueral  matter  that 
had  induced  other  miners  to  locate  claims 
In  the  same  district,  which  by  continued 
developments  thereon  had  resulted  in  estab- 
lishing the  fact  tliat  the  seams,  as  depth 
was  obtained  thereon,  were  found  to  be  a 
part  of  a  well-defined  lode  or  vein  contain- 
ing ore  of  great  value.  The  discovery  made 
at  the  time  of  the  Klrby  location  was  there- 
fore such  as  to  Justify  a  belief  as  to  the 
existence  of  such  a  lode  or  vein  within  the 
limits  of  the  ground  located.  Erhardt  v. 
Boaro,  113  U.  S.  528,  330.  5  Sup.  Ct.  560, 
28  I/.  Ed.  1113.  The  subsequent  develop- 
ments, made  after  the  claim  was  located 
and  before  the  location  of  the  Shoshone, 
show  more  clearly  the  existence  of  a  lode  or 
vein."  In  HaiTinjrtoii  v.  Chambers,  1  Pac. 
362,  3  Utah,  W,  tho  syllabus  says:  "Evi- 
dence as  to  what  sort  of  indications  other 
miners  would  follow  in  attempting  to  find 
a  lode  Is  admissible,  not  as  statin)?  the 
opinions  of  third  parties,  but  as  stating  the 
value  of  the  indications  in  the  mining  com- 
munity. A  lode  Is  whatever  the  miners 
could  follow  and  find  ore."  This  holding 
by  the  Supreme  Court  of  Utah  was  affirmed 
by  the  United  States  Supreme  Court  In 
Chambers  v.  Harrington.  Ill  U.  S.  350,  4 
Sup.  Ct.  428,  28  li.  Ed.  452. 

This  brings  us  to  a  consideration  of  the 
application  made  by  plaintiff  for  permis- 
sion to  examine  the  Hercules  for  the  pur- 
pose of  enabling  Its  witnesses  to  testify 
concerning  the  natural  conditions  and  for^ 
mation  as  found  in  that  mine.  It  does  not 
seem  to  use  that  this  phase  of  the  case  de- 
mands very  extensive  consideration  here. 
It  Is  80  manifestly  unjust  and  incompatible 
with  the  spirit  of  Judicial  Inquiry  to  allow 
a  litigant  to  employ,  as  a  standard  of  com- 
parison and  test,  a  mine  over  which  he  has 
custody  and  absolute  control  and  from 
which  he  may  exclude  every  other  person, 
without  allowing  his  adversary  an  opportu- 
nity of  having  his  witnesses  Inspect  and 
examine  the  property,  that  it  cannot  receive 
the  sanction  or  approval  of  the  courts.  If 
a  litigant  who  offers  evidence  of  this  cla.ss 
and  character  is  not  willing  that  his  ad- 
versary may  inspect  and  examine  the  prop- 
erty used  as  a  standard  of  comparison, 
then  his  evidence  should  be  excluded.  A 
branch  of  inquiry  worthy  of  the  Introduc- 
tion of  evidence  on  the  one  side  Is  subject 
to  rebuttal  by  the  other  side,  and  he  who 
opens  up  such  field  of  Inquiry  cannot  be 
permitted  to  preclude  the  possibility  of  the 
adverse  party  furnishing  any  contrary  evi- 
dence on  the  subject.  It  should  not  have 
been  necessary  for  the  plaintiff  to  apply  to 
the  trial  court  for  an  order  allowing  an 
examination  of  the  Hercules.  The  defend- 
ants in  fairness,  upon  a  mere  request, 
should  have  permitted  it.  The  examination 
requested  by  plaintiff  should  have  been 
allowed,  and,  if  denied  by  the  defendants. 


their    evidence     concerning    the    Hercules 
should  have  been  excluded. 

The  appellant  urges  the  Insufficiency  of 
the  evidence  produced  by  the  respondents  to 
establisb  a  discovery  of  mineral-bearing  rock 
In  place  by  the  locators  of  the  Anna,  and  also 
its  insnfficiency  to  show  that  the  location 
work  re(]uired  by  law  was  ever  done  on  the 
Anna  claim  prior  to  the  Ambergris  location. 
As  above  Indicated,  this  case  must  be  remand- 
ed for  a  new  trial,  and  these  questions  of 
fact  will  have  to  be  again  submitted  to  a 
Jury  or  the  court,  and  a  greater  weight  or 
preponderance  of  evidence  on  one  side  or  the 
other  may  be  produced  at  the  next  trial,  and 
new  and  additional  facts  may  be  shown.  For 
that  reason  we  will  express  no  opinion  as  to 
fie  weight  and  sufficiency  of  the  evidence 
presented  in  this  record. 

There  appears  to  be  some  difference  be- 
tween the  respective  parties  as  to  the  legal 
principle  applicable  in  this  case  touching  the 
discovery  on  the  Anna.  It  should  be  borne  In 
mind  that  the  strictness  with  which  the 
courts  will  Inquire  into  the  sufficiency  and 
validity  of  an  alleged  mineral  discovery  de- 
]>end8  upon  the  class  of  claimants  to  which 
the  contestants  belong.  In  Migeon  v.  Mon- 
tana Cent.  Ry.  Co.,  77  Fed.  254,  23  C.  C.  A. 
161,  the  United  States  Circuit  Court  of  Ap- 
peals points  out  this  distinction  in  the  follow- 
ing manner:  "There  are  four  classes  of  cases 
where  the  courts  have  been  called  upon  to 
determine  what  constitutes  a  lode  or  vein 
within  the  Intent  of  different  sections  of  the 
Revised  Statutes;  (1)  Between  miners  who 
have  located  claims  on  the  same  lode,  under 
the  provisions  of  section  2320  [U-  S.  Comp. 
St.  1901,  p.  14241;  (2)  between  placer  and 
lode  claimants  under  the  provisions  of  sec- 
tion 2333  [U.  S.  Comp.  St  1901,  p.  1433] ;  (3) 
between  mineral  claimants  and  parties  hold- 
ing townslte  patents  to  the  same  ground ;  (4> 
between  mineral  aud  agricultural  claimants 
of  the  same  land.  The  mining  laws  of  the 
United  States  were  drafted  for  the  purpose  of 
protecting  the  bona  fide  locators  of  mining 
ground,  and  at  the  same  time  to  make  neces- 
sary provision  as  to  the  rights  of  agricul- 
turists and  claimants  of  townslte  lands.  The 
object  of  each  section,  and  of  the  whole 
policy  of  the  entire  statute,  should  not  bo 
overlooked.  The  particular  character  of 
each  case  necessarily  determines  the  rights 
of  the  respective  parties,  and  must  be  kept 
constantly  in  view,  in  order  to  enable  the 
court  to  arrive  at  a  correct  conclusion.  What 
is  said  in  one  character  of  cases  may  or  may 
not  be  applicable  In  the  other.  Whatevw 
variance,  if  any,  may  be  found  in  the  views 
expressed  In  the  different  decisions  touching 
these  questions  arises  from  the  difference  la 
the  facts  and  a  difference  in  the  character  of 
the  cases,  and  the  advanced  knowledge  which 
experience  In  the  trial  of  the  different  kinds 
of  cases  brings  to  the  court  •  •  •  The 
fact  Is  that  there  is  a  substantial  difference 
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in  the  object  and  policy  of  the  law  between 
the   cases   where  the   determination   of   the 
question  as  to  what  constitntes  the  discoTery 
of  a  vein  or  lode  between  different  claimants 
of  the  same  lode,  nuder  section  2820  [U.  S. 
Comp.  St.  1901,  p.  1424],  on  the  one  hand, 
and  a  Mode  known  to  exist'  within  the  limits 
of  a  placer  claim  at  the  time  application  is 
made   for  a   patent  therefor,  under  section 
2aa3  ru.  S.  Comp.  St  1901.  p.  1433],  on  the 
other.     •    •    »    The   question   as    to    what 
constitutes  a   discovery  of  a  vein  or  lode 
under  the  provisions  of  section  2320  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1001,  p.  1424} 
has  been  decided  by  many  courts.     All  the 
authorities  cited  by  appellants  are  referred 
to  In  Book  v.  Mining  Co.  (C.  C.)  58  Fell.  lOG, 
121.    The  liberal  rules  therein  announced  are 
substantially    to    the    effect    that,    when    a 
locator  of  a  mining  claim  finds  rock  In  place 
containing  mineral  In  sufficient  quantity  to 
Justify  him  la  expending  his  time  and  money 
in  prospecting  and  developing  the  claim,  be 
has  made  a  discovery  within  the  meaning  of 
the  statute,  whether  the  rock  or  earth  is  rich 
or  poor,  whether  It  assays  high  or  low,  with 
this  qualification:    that   the  deflultlon  of  a 
lode  must  always  hare  special  reference  to 
the  formation  and  peculiar  cbaracteriKtics  of 
the  particular  district  in  which  the  lode  or 
vein  is  found.    It  was  never  Intended  that 
In  such  a  case  the  courts  should  weigh  scales 
to  determine  the  value  of  the  mineral  found 
as  between  a  prior  and  subsequent  locator 
of  a  mining  claim  on  the  same  lode."    The 
same  court  In  Shoshone  Mining  Company  v. 
Rutter,  supra,  again  said:    "The  purpose  of 
the  statute,  in  requiring  that  'no  location  of  a 
mining  claim  shall  be  made  until  the  dis- 
covery of  a  vein  or  lode  within  the  limits  of 
the  claiu)  located,'  was  to  prevent  frauds  upon 
the   government   by   persons    attempting  to 
acquire  patents  to  land  not  mineral  In  its 
character.    But,   as  was  said  in  Bonuer   v. 
Melkle   (C.  C.)  82  Fed.  697:     'It  was  never 
intended  that  the  court  should  weigh  scales 
to  determine  the  value  of  mineral  found,  as 
between  a  prior  and  subsequent  locator  of  , 
a  mining  claim,  on  the  same  lode.*    The  loca-  I 
tlon  of  the  Kirby  was  made  In  1886.    The  '• 
discovery  of  mineral  then  made  Was  sufficient  i 
to  Induce  the  locators  and  their  grantees  to  ! 
perform  the  amount  of  annual  labor  thereon  ] 
as  required  by  the  mining  laws — to  expend  i 
their   time   and   money   In   prosecuting  the  • 
work  thereon — In  the  belief  and  expectation  ■ 
of  finding  ore  of  profitable   value  therein."  , 
The  following  authorities  are  to  the  same  j 
effect:   Book  v.  Justice  Mining  Co.  (C.  C.)  58 
Fed.  120:  McShane  v.  Kenkle,  44  Pac.  979. 
83  L.  R.  A.  851.  56  Am.  St.  Rep.  579;  Mnld- 
rlck  ▼.  Brown  (Or.)  61  Pac.  428;  Iron  8.  M. 
Co.  T.  Cheesman.  116  U.  S.  520,  6  Sup.  Ct. 
481.  20  L.  Ed.  712:  1  Snyder  on  Mines,  t  845; 
Harrington  v.  Chambers  (Utah)   1  Pac.  375. 
In  Burke  v.   McDonald,  3  Idaho,  296,  29 
Pac.  98.  the  plaintiff  requested  the  following 
instruction :    "A  lode,  within  the  meaning  of 
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1  the  statute,  is  whatever  the  miner  could  fol- 
■  low,  and  find  ore.    Under  the  requirements  of 
I  the  law,  a  valid  location  of  a  mining  claim 
<  may  be  made  whenever  the  prospector  has 
I  discovered  such  indications  of  mineral  that 
,  he  is  willing  to  spend  his  time  and  money  in 
.  following  with  the  expectation  of  finding  ore ; 
and  a  valid  location  of  a  mining  claim  ma.- 
be  made  of  a  ledge  deep  In  the  ground,  and 
appearing  at  the  surface,  not  in  the  shape 
of  ore,  but  in  vein  matter  only."    The  trial 
court  had  modified  the  instruction  by  chan- 
ging the  word  "willing"  to  "justified."    Con- 
cerning that  change  In  the  Instruction,  this 
court,  speaking  through  Mr.  Justice  Morgan, 
said:    "The  word  'Justified'  radically  cUaoges 
the  whole  meaning  of  the  Instruction.    The 
question   whether   the   miner    is   willing   to 
spend   his   time   and   money   Is   an   entirely 
different  one  from  the  question  whether  he 
Is   justified    in  doing   It.    The   former   is   a 
question  to  be  answered  by  the  miner  him- 
self,   with    or    without   advice,    as   he    may 
choose.    The   latter    word   would  present   a 
question  (or  experts   and    for    the  Jury   to 
determine.    The    Instruction    was     correct, 
without    modification."     In    support    of    the 
foregoing  statement  the  court  cite  Harrington 
▼.  Chambers,  supra.    Mr.  Lindley,  in  volume 
1  (2d  Ed.)  I  336,  of  his  work  on  Mines,  after 
stating  the  principle  announced  in  Burke  v. 
McDonald,  and  citing  that  case,  proceeds  as 
follows :    "But  It  would  seem  that  the  ques- 
tion could  not  be  left  to  the  arbitrary  will 
of  the  locator.    Willingness,  unless  evidenced 
by  actual  exploitation,  would  be  a  mere  men- 
tal state  which  could  not  be  satisfactorily 
proved.    Tlie  facts  which  are  within  the  ob- 
servation of  the  discoverer,  and  which  in- 
duced him  to  locate,  should  be  such  as  would 
Justify   a   man   of   ordinary  prudence,    not 
necessarily  a  skilled  miner,  In  the  exi^endlture 
of  hie  time  and  money  in  the  development 
of  the  property."    Judging  from  the  cases 
cited  by  the  author  in  support  of  the  fore- 
going statement,  we  infer  that  he  makes  that 
statement  as  a  general  principle,  and  without 
any   intention  of   its  special   ai)pIIcatIon   to 
a    contest    between    two   miners    who    have 
located  the  same  ground  as  a  lode  claim. 
His  authorities   do  not  support   a  stronger 
position.    Again,  under  our  statute,  the  dis- 
covery must  be  followed  by  doing  the  location 
work  within  00  days,  which  lu  Itself  is,  at 
least   a  partial   "exploitation."    Where  one 
miner    has    discovered    what    he    considers 
mineral  indications   and   deposits,   and  has 
followed  up  that  discovery  by  staking  the 
claim  and  doing  the  necessary  location  work, 
and  another  miner  comes  along  and  makes  a 
discovery,  and  locates  a  part  or  all  of  the 
same  ground  covered  by  the  former  location, 
and  thereupon  goes  into  court  to  contest  tlie 
senior  location,  and  In  order  to  sustain  that 
contest  shows  that  the  ground  does  in  fact 
contain  valuable   mineral   deimslts,   as   con- 
templated  by   section   2.320  of  the   Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
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St.  1901,  p.  1424],  and  at  the  same  time  con- 
tends that  the  senior  locator  had  not  made 
a  mineral  discovery,  the  courts  will  not 
examine  the  evidence  of  the  senior  discovery 
with  very  great  strictness.  The  case  is  quite 
different  from  a  contest  between  the  miner 
and  the  agriculturist 

The  foregoing  views  cannot,  of  course,  be 
carried  to  the  extent  of  relieving  any  one 
who  claims  ground  under  the  mineral  laws  of 
the  United  States  from  a  substantial  compli- 
ance with  the  United  States  statutes  in  the 
matter  of  mineral  discovery.  The  observation 
of  Justice  Field  in  Erbardt  v.  Boaro,  113  U.  S. 
537,  5  Sup.  Ct  5«>,  28  L.  Ed.  1113,  is  worthy 
of  repetition  here.  He  said:  "It  would  be 
difficult  to  lay  down  any  rules  by  which  to 
distinguish  a  speculative  location  from  one 
made  in  good  faith  with  a  purpose  to  make 
excavations  and  ascertain  the  character  of 
the  lode  or  vein,  so  as  to  determine  whether 
It  will  Justify  the  expenditures  required  to 
extract  the  metal ;  but  a  jury  from  the 
vicinity  of  the  claim  will  seldom  err  in  their 
conclusions  on  the  subject."  Anent  the  con- 
tention that  the  location  work  was  never  done 
on  the  Anna,  counsel  for  appellant  cite 
Lavagnino  v.  Uhllg,  198  U.  S.  443,  25  Sup. 
Ct  716,  49  L.  Ed.  1119,  while  respondents 
cite  on  the  same  point  Belk  v.  Meagher,  104 
V.  8.  279,  26  li.  Ed.  735.  It  is  contended  by 
appellant  that  this  most  recent  rtiling  of  the 
United  States  Supreme  Court  overrules  the 
doctrine  as  to  location  of  forfeited  and 
abandoned  claims  announced  in  the  earlier 
•case.  It  has  been  generally  understood 
throughout  the  mining  states  that  Belk  v. 
Meagher  had  become  the  settled  law,  to  the 
^'ffect  that  no  valid  relocation  can  be  made  on 
a  mining  claim  until  the  rights  of  the  former 
locator  have  been  finally  forfeited  or  aban- 
doned,- and  that  a  location  made  after  the 
forfeiture  or  abandonment  would  take  prece- 
dence over  such  invalid  relocation ;  but 
I^avagnino  v.  Uhlig,  decided  less  than  a  year 
ago,  appears  to  have  entirely  upset  that 
doctrine,  and  It  will  be  a  matter  of  great 
Interest  to  the  lawyers  and  courts,  as  well 
as  the  minci-s  of  these  Western  states,  to 
know  Just  whether  these  cases  are  dis- 
tinguishable on  principle  or  the  one  overrules 
the  other  entirely. 

For  the  error  above  considered,  the  Judg- 
ment must  be  reversed ;  and  it  is  so  ordered, 
i»nd  a  new  trial  is  granted.  Costs  awarded 
in  favor  of  appellant 

STOCKSLAGEK,  C.  J.,  concurs.  SULLI- 
VAN, J.,  concurs  in  the  conclusion  reached. 

SULLIVAN,  J.  (concurring).  I  concur  in 
the  conclusion  reached  and  fully  indorse 
what  is  said  by  Mr.  Lindley  in  volume  1 
<2d  Ed.)  §  330.  This  court  in  Burke  v.  Mc- 
Donald, 3  Idaho,  296,  29  Pac.  ftS,  did  not 
say,  nor  intend  to  convey  the  idea,  that  a 
valid  mining  claim  could  be  made  upon  al- 
<uvial  soil  not'  containing  a  vein  or  lode,  or 


upon  loose  idlde  rock  or  d^brto  on  the  moun- 
tain side,  simply  because  the  locator  was 
"willing"  to  spend  his  time  and  money  in 
prospecting  it  with  the  expectation  of  find- 
ing a  lode,  or  vein  of  mhaeral-bearing  rock. 
In  that  cas^  the  court  said:  "And  a  valid 
location  of  a  mining  claim  may  be  made  of 
a  ledge  deep  in  the  ground,  and  appearing 
at  the  surface,  not  in  the  shape  of  ore,  twt  in 
vein  matter  only."  The  terms  "vein"  and 
"lode"  have  been  so  often  defined  by  the 
courts  of  the  United  States  that  it  is  unnec- 
essary for  me  to  cite  many  authorities  as  to 
the  well  known,  established,  and  accepted 
meaning  of  those  terms.  Many  of  the  de- 
cisions defining  those  terms  are  collected  in 
volume  5  of  Words  and  Phrases  Judicially 
Defined  under  the  word  "Lode"  (page  4423). 
Justice  Field  in  the  case  of  Eureka  Consoli- 
dated Mining  Co.  v.  Richmond  Mining  Co., 
8  Fed.  Cas.  819,  defines  a  "lode"  to  be  "a 
2»ne  or  belt  of  mineralized  rock  and  lying 
within  boundaries  clearly  separating  it  from 
the  neighboring  rock."  In  Book  v.  Justice 
Mining  Co.  (C.  C.)  58  Fed.  106,  It  is  said: 
"The  word  'lode,'  as  used  In  the  United 
States  statutes,  and  as  understood  by  miners, 
is  applicable  to  any  body  or  belt  of  mineral- 
ized rock  lying  within  clearly  defined  bound- 
aries separating  It  from  the  country  or  non- 
mineral  rock."  If  In  a  certain  district  the 
country  rock  Is  limestone,  and  veins  or  lodes 
of  mineral  are  found  in  such  country  rock, 
the  Revised  Statutes  of  the  United  States 
and  of  the  state  of  Idaho,  in  regard  to  the 
location  of  quartz  claims,  do  not  contem- 
plate that  a  valid  location  can  be  made  upon 
such  limestone  without  first  having  discov- 
ered some  vein  or  lode  within  such  country 
rock.  It  is  shown  in  the  record  in  this  case 
that  many  of  the  most  Important  mines  of 
Shoshone  county  are  found  in  quartzite;  that 
being  the  country  rock  of  that  region  that 
contains  traces  of  mineral.  It  is  clear  to  me 
that  simply  because  veins  or  lodes  of  min- 
eral-bearing matter  Is  found  within  such 
quartzite  or  country  rock,  a  valid  location 
cannot  be  made  on  the  quartzite  without 
first  having  discovered  some  vein  or  lode 
therein.  Section  2320  of  the  Revised  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St 
1901,  p.  1424]  clearly  contemplates  that 
quartz  mining  claims  can  only  be  located  up- 
on vein.s  or  lodes  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  or  other 
metals  of  value.  Said  section  is  as  follows: 
"Mining  claims  upon  veins  or  lodes  of  quarts 
or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper,  or  other  valuable 
deposits,  heretofore  located,  shall  be  govern- 
ed ns  to  length  along  the  vein  or  lode  by  the 
customs,  regulations,  and  laws  in  force  at  the 
date  of  their  location.  A  mining  claim  lo- 
cated after  the  10th  day  of  May,  1872,  wheth- 
er located  by  one  or  more  persons,  may 
equal,  but  shall  not  exceed,  one  thousand 
fl.ve.  hundred  feet  In  length  along  the  vehi  or 
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lode;  bnt  no  location  of  a  mining  claim  shall 
lie  made  nntJl  the  discovery  of  the  vein  or 
lode  within  the  limits  of  the  claim  located. 
No  claim  shall  extend  more  than  three  hun- 
dred feet  on  each  side  of  the  middle  of  the 
vein  at  the  sui-faoe,  nor  shall  any  claim  be 
limited  by  any  mining  regulation  to  less  than 
twenty-five  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface,  except  where 
adverse  rights  existing  on  tlie  10th  day  of 
May,  1872.  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel 
to  each  other." 

That  section  contemplates  that  the  vein 
or  lode  must  be  first  discovered  before  a 
valid  location  can  l>e  made.  It  provides,  in- 
ter alia,  tliat  no  claim  shall  extend  more  than 
.■?00  feet  on  each  side  of  the  middle  of  the 
vein  or  lode,  and  as  the  law  contemplates, 
that  boundaries  of  the  claim  must  be  marlted 
upon  the  ground,  how  could  they  be  marked 
upon  the  ground  without  having  first  dis- 
covered the  vein  or  Imle,  in  order  to  ascer- 
tain the  distance  of  300  feet  on  each  side  of 
the  c«nler  tliereof.  Section  3100  of  the 
Kevised  Statutes  of  Idaho  of  1S87,  as  amend- 
ed by  the  Iflws  of  IS'K),  p.  237,  is  as  follows: 
"Mining  cinluis  hereafter  located  upon  veins 
or  lodes  of  (luartz,  or  other  rook  In  place 
bearing  any  of  the  metals,  or  other  valuable 
deposits  meutloued  lu  section  2320  of  the 
Kevised  Statutes  of  tlie  United  States  [U.  S. 
Comp.  St.  liWl.  p.  1424],  may  extend  to  300 
feet  on  each  side  of  the  middle  of  the  vein 
or  lode:  Provided,  that  when  the  locators 
have  set  the  stakes,  posts  or  monuments  de- 
scribed in  the  next  section,  to  indicate  the 
line  of  the  vein,  ledge  or  lode,  such  stakes, 
posts  or  monuments  must  be  taken  for  the 
purposes  of  suld  location,  to  mark  correctly 
the  line  thereof,  and  micli  line  must  not  be 
afterward  changed  so  as  to  affect  rights  ac- 
quired or  interfere  with  any  location  made 
subsequent  thereto."  That  section  provides 
that  the  location  may  extend  300  feet  on 
each  side  of  the  middle  of  the  vein  or  lode, 
and  It  contemplates  that  the  locator  shall 
mark  the  same  with  posts  or  monuments  to 
indicate  the  line  of  the  vein,  ledge,  or  lode. 
Section  3101  of  the  Kevised  Statutes  as 
amended  provides  that  the  locator  at  the 
time  of  making  the  discovery  of  such  vein  or 
lode  must  erect  a  monument  at  such  place  of 
discovery,  and  within  three  days  after  mak- 
ing the  discovery  must  mark  the  boundaries 
of  his  claim.  The  law  clearly  contemplates 
that  the  discovery  of  a  vein  or  lode  must  be 
made  before  a  valid  location  can  he  made 
thereon,  simply  because  the  country  rock  of 
a  certain  district  is  porphyry  or  granite  or 
limestone  or  qnartzite,  and  that  veins  carry- 
ing any  of  the  precious  metals  have  been  dis- 
covered therein,  the  law  does  not  contem- 
plate that  a  valid  quartz  claim  location  can 
be  made  upon  such  porphyry  or  other  coun- 


try rock.  Had  Congress  Intended  that  a  val- 
id quartz  claim  location  could  have  been 
made  on  any  ground  where  the  locator  was 
"willing"  to  expend  his  time  and  money  in 
prospecting  for  a  vein  or  lode,  it  certainly 
would  have  used  different  language  from 
that  used  In  section  2320  of  the  Kevised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1001,  p.  1424].  To  hold  that  valid  loca- 
tion of  a  quartz  claim  may  be  made  upon 
porphyry  or  limestone,  that  being  the  coun- 
try rock  in  which  valuable  mines  have  iwen 
dlscoveretl,  would  be  In  direct  violation  of 
the  provisions  of  said  section.  If  the  pros- 
pector discovers  "float"  on  the  mountain 
side,  which  Is  covered  with  loose  slide  rock 
and  d6l)rls  or  noil,  he  could  not  make  n 
valid  location  tlicroon  until  he  had  discovered 
a  vein  or  lode  "of  quartz  or  other  rock  In 
place  bearing  some  valuable  deposit,"  even 
though  he  were  "willing"  to  spend  his  time 
and  money  trying  to  discover  a  vein  or  lode. 
The  "discovei-y"  must  be  made  before  location 
can  be  made. 

In  MIgeon  v.  Montana  Cent  Ky.  Co.,  77 
Fed.  240.  23  O.  C.  A.  1130,  Judge  Ilawley. 
who  has  written  many  of  the  most  Important 
mining  decisions  on  the  Pacific  Slope,  refer- 
ring to  the  case  of  Book  v.  Mining  Co.  (C.  C.) 
58  Fed.  IOC,  said:  "The  liberal  rules  therein 
announceil  are  sul)8tantiaily  to  the  effect  that 
when  a  loc-itor  of  a  mining  claim  finds  rock 
in  place  [oi>8erve  the  words  "finds  mck  in 
place,"  not  "hopes"  to  find  rock  in  place,  or 
is  willing  to  try  to  find  rock  in  place]  con- 
taining mineral  in  certain  quantity  to  Jus- 
tify him  in  expending  his  time  and  money 
In  prospecting  and  developing  a  claim  lie  ha.s 
made  a  discovery  within  the  meaning  of  the 
statute,  wliether  the  rock  or  earth  is  rich  or 
poor.  •  *  • "  Tliere  the  term  "rock  In 
place"  Is  used,  the  Identical  expression  used 
in  section  2320  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St  1901,  p.  1424], 
thus  clearly  holding  that  something  more 
permanent  must  Iw  discovered  than  mere 
shale,  slide  rock,  or  df-brls.  Judge  Hawley 
there  states:  "It  was  never  intended  tliat 
in  such  a  case  the  court  should  weigh  scales 
to  determine  the  value  of  tlie  mineral  found 
as  between  a  prior  and  a  subsetjuent  locator 
of  a  milling  claim  on  the  same  lode."  That, 
no  doubt,  is  true;  but  nearly  all  of  the  deci- 
sions emphasize  the  fact  that  a  vein  or  lode  of 
rock  In  place  must  first  be  discovered  before  a 
valid  loc.ition  can  l)e  made,  and  clearly  In- 
dicate that  a  valid  location  cannot  be  made 
upon  tt  "Iwpe  and  desire"  to  discover  by  fu- 
ture developments. 

While  In  tlie  opinion  In  this  case  It  Is  not 
Intended  to  hold  that  a  valid  location  could 
be  made  upon  loose  debris  or  slide  rock, 
without  first  discovering  a  lode  or  vein  there- 
in. I  desire  to  emphasize  my  views  upon  time 
question  as  almve  set  forth. 
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NATIONAI.  BANK  OF  THE  REPUBLIC 

V.  AG  NEW. 

(Supreme  Court  of  Idaho.    March  8,  190C. 

Appeal— DisMissAi,  on  Motion. 

A  motiou  to  (l!sniisa  an  appeal  will  be  sus- 
tflined.  whon  it  is  shown  that  counsrl  for  ap- 
))('llnnt  has  bwn  sorvfd  with  such  notice  and 
fails  to  appear  and  resist  such  motion,  unless 
it  appears  to  the  court  that  appellant  is  not 
guilty  of  laches. 

(.Syllabus  by  the  Court.) 

Ai)peal  from  District  Court,  Ada  County; 
Ccorpp  II.  Stewart,  .Tudge. 

Action  by  the  Xiitlonal  Bank  of  tbe  Repub- 
lic ngninst  James  D.  Agnew.  Judgment  for 
plaintiff.    Defendant  appeals.    Dismissed. 

S.  II.  Hays,  for  respondent. 

STOCKSLAGEU,  C.  J.  Respondent  mores 
to  dismiss  tbe  api)eal  taken  from  a  Judgment 
rendered  in  tbe  district  c-ourt  of  Ada  county  on 
tbe  8tb  day  of  March,  1905.  It  is  shown  that 
wnnsel  for  api)ellant  was  notified  to  appear 
In  this  court  and  show  cau.se  why  such  mo- 
tion should  not  be  sustained;  and,  there  be- 
ing no  appearance  on  behalf  of  appellant,  the 
motion  will  be  sustained,  and  it  Is  so  ordered. 
Co:'ts  to  respondent. 

AILSIIIE   and  SITLLIVAN,  JJ.,  concur. 


MAXWELL   et   al.   v.   TERRITORY. 
(Supreme  Court  of  .\rizona.    March  30,  1900.) 

1.  Cbiminai,   Law  —  Vebdict  —  Deobee    or 
Ckimb. 

Under  a  statute  providing  that  whore  a 
crime  is  distinBuished  into  degrees  the  jury  must 
'find  the  degree  of  which  the  defendant  is  guilty, 
the  jury  need  si«'citically  name  the  degree  only 
when  under  the  indictment  tliey  may  find  the 
defendant  guilty  of  any  of  several  degrees.  The 
statute  does  not  apply  where  the  offense  charged 
as  of  a  certain  degree  cannot  possibly  embrace 
any  other  degree.  McLane  v.  Territory  (Ariz.) 
71  Pac.  938,  distinguished. 

(Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §|  2104-2108.] 

2.  Labceny— Pbopebty  Interest. 

One  who  has  taken  an  estray  and  is  in  po!^ 
session  thereof  lias  such  property  interest  there- 
in that  the  taking  of  it  from  him  may  be  lar- 
ceny ;  so  also  one  in  possession  of  stolen  proper- 
ty purchased  from  the  thief;  so  also  a  thief,  in 
possession  of  i)roperty  he  has  stolen,  as  against 
another  than  the  owner. 

I>oan.  J.,  di.ssonting  in  park 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Apache 
County :  before  Justice  Richard  E.  Sloan. 

Arch  Maxwell  and  R.  W.  Molter  were  con- 
victed of  grand  larceny,  and  appeal.  Af- 
firm c<l. 

Ilerndon  &  Xorrls  and  Isaac  Barth,  for 
appellants. 

X.WE,  J.  Appellants  were  convicted  and 
sentenced  for  the  crime  of  grand  larceny  In 
the  taking  of  a  steer  alleged  to  be  the  prop- 
erty of  one  P.     They  have  appealed  to  this 


court,  ooaklng  four  imperfect  awlgnments  of 

error,  as  follows:  "(1)  The  court  erred  In 
Its  charge  to  tbe  jury  as  to  law.  (2)  Tbe 
verdict  of  the  Jury  is  contrary  to  the  evidence. 
(3)  Tbe  verdict  of  the  Jury  Is  contrary  to 
law.  (4)  The  court  erred  in  overruling  de- 
fendants' motiou  for  new  trial."  The  mat- 
ters urgtd  by  tbe  appellants  are  clearly  set 
forth  in  their  brief,  however;  and  we  will 
consider  them. 

As  to  the  contentions  that  tbe  court  erred 
in  its  charge  to  the  Jury  and  that  the  verdict 
of  the  Jury  Is  contrary  to  the  evidence  it  is 
sufficient,  without  going  Into  the  matter  at 
length,  to  state  that  we  find  no  error  in  the 
instructions  complained  of  and  that  the  ver- 
dict is  not  unsupported  by  the  evidence. 

The  third  assignment  is  that  the  verdict  is 
contrary  to  law.  The  verdict  rendered  was, 
"We,  the  Jury,  find  the  defendants  guilty  as 
charged  In  the  indictment  and  we  un:\nl- 
raously  recommend  them  to  the  mercy  of  the 
court."  It  is  contended  that  this  venlict  is 
void  In  that  the  Jury  did  not  therein  find  the 
degree  of  the  crime  of  which  they  convicted 
the  defendants.  Sections  441  and  443  of  the 
Penal  Code  read  as  follows:  "Larceny  is  the 
felonious  stealing,  taking,  carrying,  leading, 
or  driving  away  the  perronal  property  of 
another.  Larceny  is  divided  into  two  de- 
grees, the  first  of  which  is  termed  grand 
larceny ;  the  second,  petit  larceny."  Section 
444  of  the  Penal  Code,  amended  by  Act  No. 
18,  p.  24,  of  the  Legislature  of  1903,  which 
act  was  in  effect  at  the  time  of  this  alleged 
offense,  provides  as  follows:  "Sec.  444. 
Grand  larceny  is  larceny  committed  in  either 
of  tbe  following  cases:  (1)  When  the  prop- 
erty taken  is  of  the  value  exceeding  fifty 
j  dollars.  (2)  When  the  property  is  taken  from 
the  person  of  another.  (3)  When  the  property 
taken  is  a  horse,  mare,  gelding,  cow,  steer,  bull, 
calf,  mule.  Jack,  Jenny,  goat,  sheep,  or  hog,  or 
any  neat  or  horn  cattle."  By  section  972  of 
tbe  Penal  Code  It  is  provlde<l :  "Whenever  a 
crime  Is  distinguished  Into  degrees,  the  Jury, 
if  they  convict  the  defendant,  must  find  the 
degree  of  the  crime  of  which  he  is  guilty." 
In  support  of  their  proposition  appellants  cite 
a  prevlotis  decision  of  this  court,  McLane  t. 
Territory,  71  Pac.  9.'58.  In  that  case  the 
defendants  were  convicted  under  an  indict- 
ment charging  them  with  the  crime  of  grand 
larceny  in  stealing  four  head  of  cattle  of  the 
aggregate  value  of  $tX». 

It  is  to  be  observed  that  at  the  time  of  the 
offense  alleged  In  the  McLane  Case  grand 
larceny  was  defined  by  statute  as  "larceny 
committed  in  either  of  the  following  cases: 

(1)  When  tbe  propeily  taken  Is  of  value  ex- 
ceeding ?.">0.  (2)  When  the  property  Is 
taken  from  the  person  of  another."  Section 
974  of  the  Penal  Code  provides:  "The  Jury 
may  find  the  defendant  guilty  of  any  offense 
the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  Is  charged,  or 
of  an  attempt  to  commit  the  offense."  There- 
fore   under  tbe   indictment  in  the    McLane 
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Case  tbe  Jnry  could  have  returned  any  one  of 
:ii7^  verdict*,  respectively  finding  defend- 
ants: (1)  Guilty  of  Krand  larceny,  if  all 
tbe  elements  of  tbe  offense  bad  been  proved 
and  the  value  of  the  cattle  had  been  proved 
to  be  In  excess  of  $50.  (2)  Guilty  of  petit 
larceny,  if  all  the  elements  of  the  oftense  had 
been  proved  but  tbe  cattle  shown  to  be  of  a 
value  of  $50  or  less.  (3)  Not  guilty.  On 
behalf  of  the  territory  It  was  contended  in 
that  ease  that  the  jury  found  tbe  degree  of 
the  crime  by  finding  the  defendant  to  be 
guilty  "as  cli.nrged  In  the  Indictment"  be- 
caase  the  iiuiictmeut  speclfleally  charped  the 
defendant  to  be  guilty  of  grand  larceny. 
But  the  Indictment  in  that  case  did  not  charge 
grand  larceny  alone  but  Included  also  tbe 
lesser  decree  of  larceny,  to  wit,  petit  larceny; 
for  the  degree  depended  upon  the  value  of 
the  cattle  stolen,  and  proof  of  the  value  as 
laid  was  not  essential  to  conviction. 

Under  the  indictment  which  we  must  now 
consider  the  jury  could  find  but  one  of  two 
verdicts.  No  lesser  offense  is  Included  In  the 
offense  charged  in  the  Indictment  Under  the 
law  Id  force  when  this  offense  was  committed 
the  larceny  of  a  steer  was  grand  larceny 
Irrespective  of  the  value  of  the  steer;  the 
taking  of  the  steer  was  either  grand  larceny, 
or  It  was  not  larceny  at  all.  Therefore  the 
Jury  could  not  more  definitely  find  the  de- 
fendants guilty  of  grand  larceny  by  speclfle- 
ally returning  the  verdict  "We  find  the  de- 
fendants guilty  of  grand  larceny"  than  they  do 
when  they  return  the  verdict  "We  flnd  the 
defendants  guilty  as  charged  In  the  Indict- 
ment" The  crime  charged  In  this  ease  Is  not 
distinguished  into  degrees  in  tbe  sense  of 
the  statute  requiring  tbe  jury  to  flnd  the  de- 
gree of  the  crime  of  which  the  defendant  is 
guilty  whenever  a  crime  is  distinguished 
into  degrees.  That  statute  can  apply  only 
where  the  jury  could  under  the  Indictment 
flnd  the  defendants  guilty  of  any  of  several 
degrees  of  a  crime ;  It  Is  Inapplicable  where 
there  la  no  possible  alternative  verdict  of 
guilty.  Therefore  we  conclude  that  tbe  ver- 
dict is  not  contrary  to  law. 

Tbe  appellants  urge  further  that  In  sup- 
port of  a  motion  for  new  trial  they  made  a 
sufficient  showing  of  tbe  discovery  of  new 
evidence  to  entitle  them  thereto.  The  indict- 
ment charged  that  the  steer  In  question  was 
the  property  of  one  P.  Proof  of  the  owner- 
ship of  the  steer  was  made  by  the  testimony 
of  P.  who  testified  that  he  had  bought  the 
steer  from  the  wife  of  one  T.  On  motion  for 
new  trial  the  affidavit  of  T.  was  adduced, 
the  statements  of  which  show  that  T.  Is  the 
owner  of  tbe  steer,  and  taken  in  the  light  of 
P.'s  testimony  and  of  a  counter  affidavit  filed 
by  tbe  territory,  that  P.  obtained  possession 
of  it  In  one  of  three  ways;  that  Is  to  say, 
be  stole  the  steer,  or  took  it  as  an  estray,  or 
purchased  It  from  a  person,  other  than  tbe 
owner,  who  had  no  authority  to  sell  It  It  is 
true  that  the  ownership  of  stolen  property 
must  be  allet;ud  and  proved  as  alleged ;  but 


it  would  utterly  defeat  the  ends  of  Justice  M 
In  tbe  trial  of  larceny  ultimate  title  to  the 
property  In  question  must  be  conclusively 
determined.  Such  is  not  tbe  law.  One  who 
has  taken  and  is  In  the  possession  of  a  stray 
animal  has  such  property  Interest  In  It  that 
tbe  taking  of  It  from  him  may  be  larceny. 
So  also  has  one  In  possession  of  stolen  prop- 
erty purchased  by  him  from  the  thief ;  so 
also,  indeed,  has  tbe  thief  himself,  in  posses- 
sion, as  against  another  than  the  owner  of 
the  property.  The  utmost  that  is  shown  In 
the  affidavit  in  support  of  the  motion  for  new 
trial  Is  that  there  is  a  dispute  between  P. 
and  T.  as  to  the  ownership  of  the  steer. 
There  is  nothing  to  show  that  P.  did  not  have 
possession  of  the  steer  and  such  right  there- 
to as  to  make  the  steer  subject  of  larceny 
from  him.  Therefore  the  court  was  not  in 
error  in  denying  the  motion  for  new  trial. 
The  judgment  Is  affirmed. 

KENT,  a  J.,  and  CAMPBELL^  J.,  concur. 

DOAN,  J.  I  concur  In  the  affirmance  of 
the  judgment  of  the  lower  court,  but  dissent 
from  that  part  of  the  opinion  that  reulhriuf 
the  Mclisne  Case,  71  Pac.  03S. 
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NELSSEN. 
(Supreme  Court  of  Arizona.    March  30,  1900.) 

1.  Waters— Ibbigation—Servick. 

I'riuciples  announced  In  Gould  v.  Maricopa 
Canal  Co.  (Ariz.)  70  I'ac.  COS,  and  in  Slosser  v. 
Salt  River  Valley  Canal  Co.  (Arii.)  05  Pac.  332, 
as  modified  in  Gould  v.  Maricopa  Canal  Co.,  re- 
affirmed. 

2.  Same— Reasonable  Rates. 

There  rests  upon  a  public  corporation,  so 
long  as  it  uses  its  franchise,  a  duty  to  reader  to 
the  public  at  a  rensonable  rate,  tbe  services  for 
which  it  was  created. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  {  312.] 

8.  Same— JUDICIAI,  Inquibt. 

Whether  rates  wliich  have  been  charged  for 
its  services  by  a  public  corporation  are  unrea- 
sonable, is  a  proper  subject  for  judicial  inquiry. 
[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  |  812.] 

4.  Same— Recovebt  of  Excessive  Rats  Paid. 

Where  statutes  do  not  define  a  maximum 
lawful  rate  for  tbe  services  of  a  public  corpora- 
tion, if  prices  are  exacted  which,  in  the  light 
of  all  the  facts  to  be  considered,  are  unreason- 
ably high,  one  who  pays  such  prices  under 
protest,  or  under  such  circumstances  as  do  not 
amount  to  acquiescence  in  the  charge,  may  by 
suit  recover  the  excess  over  a  reasonable  price. 

5.  Same— Evidence. 

What  is  a  reasonable  price  is.  In  such  a 
suit,  a  fact  to  be  proved  as  other  facts  are 
proved. 
S.  Saiie. 

In  determining  what  is  such  reasonable 
rate,  the  effect  of  tlic  rate  upon  persons  to  whom 
the  services  are  rendered  is  as  important  a  factor 
as  Is  the  effect  thereof  upon  the  profits  of  th« 
corporation. 
7.  Same— Injunction. 

A  decree  perpetually  enjoinipR  an  irrt^ntioo 
canal  comiiuny  from  preveuiing  the  flow  of  wa- 
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tor  through  iU  canals  upon  (he  lands  of  an  ap- 
propriator  of  water,  subject  to  the  payment  of 
the  company's  reasonable  charges,  and  to  itii 
reasonable  regulations,  vhould  also  make  such 
water  service  subject  to  the  prior  rights  of  any 
prior  api)ropriators  served  by  the  company. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Maricopa 
County;    Before  Justice  KUwai-d  Kent. 

Peter  Nelsseu  brouKbt  suit  axninst  the  Salt 
River  Valley  Canal  Company  to  compel  It  to 
deliver  water  for  the  Irrigation  of  his  ranch. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant  has   api)ealed.    .Tudgraent  modified. 

C.  P.  Atnsworth,  for  appellant  E.  W. 
i^ewis,  for  apiiellee. 

N.WE,  J.  Peter  Xelssen  Is  the  owner  of 
lands  lying  nnder  the  Salt  River  Valley  Canal 
which  are  barren  witliont  the  nrtlddal  ap- 
plication of  water.  lie  is  neither  a  stock- 
holder nor  owner  of  a  water  right  In  the  Salt 
River  Valley  Canal  Company,  but  by  renting 
water  rights  he  has  obtained,  for  a  nunil)er 
of  years,  servic-e  of  water  from  the  canal  of 
this  c-ompany  for  the  irrigation  of  bis  lands. 
The  policy  sought  to  l)e  maintained  by  the 
Salt  River  Valley  Canal  Company  of  serving 
with  water  only  those  who  own  or  lease 
water  rights,  is  described  In  previous  de- 
cisions of  this  court  (Slosser  v.  Salt  River 
Valley  Canal  Company,  Ki  Pac.  .1.32.  and 
Gould  V.  Maricopa  Canal  Company,  70  Pac. 
r>08) ;  and  needs  no  description  or  explana- 
tion In  this  opinion. 

In  the  fall  of  1903,  without  purchasing  or 
renting  a  water  right,  Nelssen  demanded  of 
the  company  service  of  water  upon  his  land, 
tendering  to  the  company  the  price  charge<l 
those  who  own  or  rent  water  riglits.  The 
company  refused  to  deliver  the  water  unless 
plaintiff  should  enter  Into  a  contract  for  the 
purchase  of  a  water  right.  Meissen,  averring 
his  willingness  to  pay  reasonable  charges  for 
the  service  of  such  water,  and  paying  Into 
court  the  amount  theretofore  tendered, 
brought  suit  against  the  company  to  comiwl 
it  to  deliver  the  water  demanded.  Pending 
final  Judgment,  he  prayed  a  temporary  man- 
datory Injunction  requiring  the  company  to 
deliver  water  to  him  for  use  ui)on  his  ranch 
at  such  price  as  should  be  fixed  by  the  court. 
This  injunction  was  granted:  a  price  was 
fixed  by  the  court  for  the  service,  and  paid 
to  the  company  by  plaintiff.  Plaintiff  then  filed 
a  snpiilemental  eomplalut  averring  that  at  the 
hearing  upon  the  application  for  tempoi-ary 
injunction  defendant  had  offered  to  deliver 
water  to  plaintiff  at  an  exorbitant  price  much 
In  excess  of  that  charged  to  Its  stocliholders 
and  water  right  owners,  and  In  excess  of  the 
price  fixed  by  the  conrt  In  the  temjwrary  in- 
junction; that  the  amount  paid  by  plaintiff 
and  receivetl  by  defendant,  as  so  fixed,  was 
unreasonably  high  and  unjust:  and  pray- 
ing judgment,  upon  final  determination  of 
the  suit,  for  the  repayment  to  him  of  the  ex- 
cess  paid   above   a   reasonable  i)rlce.    Upon 


final  hearing  Judgment  was  rendered  for  the 
plaintiff  perpetually  enjoining  the  defendant 
from  preventing  the  flow  from  the  Salt  river 
through  its  canal  to  plalntifTs  premises  of 
the  amount  of  water  prayed  for,  subject  to 
payment  by  plaintiff  of  the  company's  reason- 
able charge  for  the  diversion  and  carriage  of 
water;  and  al.so  decreeing  the  recovery  by 
plaintiff  from  defendant  of  $45  found  by  the 
court  to  be  the  excess  over  a  reasonable  price 
paid  for  service  of  water  during  the  pendency 
of  the  litigation. 

Numerous  errors  are  assigned  by  appellant, 
which,  being  grouped,  raise  five  iwlnts.  Un- 
der one  of  these  appellant  seeks  a  reconsider- 
ation and  disapproval  of  the  principles  set 
forth  by  this  court  In  the  Slosser  and  Gould 
Cases  supra,  underlying  the  service  of  water 
by  such  companies  as  api)ellant.  After  con- 
sideration. In  the  light  of  api>ellant's  argu- 
ment, of  the  views  expresse<l  In  the  Gould 
Case  and  in  tlie  Slosser  Case,  as  modified  by 
the  opinion  in  the  Gould  Case,  we  iM?rceIve 
no  reason  to  disapprove  thereof;  but  reaf- 
firm them. 

The  second  point  is  that  the  court  erred  in 
granting  a  mandatory  writ  of  Injunction  com- 
pelling the  company  to  serve  water  to  plain- 
tiff U|(on  payment  of  a  rate  fixed  by  the  court, 
pending  final  Judgment  If  the  granting  of 
this  order  was  an  erroneous  exercise  of  pow- 
er the  error  would  not  be  ground  for  revers- 
ing or  modifying  the  final  judgment  uikmi  the 
rendition  of  which  the  Interlocutory  order 
expired  by  Its  own  limitation.  Therefore 
we  need  not  pass  upon  the  point 

The  remaining  points  raised,  go  to  that 
portion  of  the  Judgment  decreeing  a  recovery 
by  plaintiff  of  the  excess  over  a  reasonable 
price  paid  by  him  for  the  service  of  water. 
The  Jurisdiction  of  the  court  in  rendering 
such  judgments;  questions  permitted,  over 
objection,  to  be  asked  by  plaintiff  of  witness- 
es to  support  his  contention  that  the  price 
paid  by  him  was  in  excess  of  a  reasonable 
price;  and  the  court's  finding  of  fact,  are 
each  attacked. 

Appellant  contends  that  the  fixing  of  a  rate 
for  the  rendition  of  services  by  a  public  cor- 
poration is  a  legislative  act,  and  not  judicial. 
It  is  necessary  to  apply  a  distinction  which 
we  may  accurately  make  by  adopting  the 
language  of  the  Supreme  Court  of  the  United 
States,  In  Interstate  Commerce  Commission 
v.  Cincinnati,  etc.,  R.  R.  Co.,  167  U.  S.  479, 
4!)0,  17  Sup.  Ct.  8!)fl,  000  (42  L.  Ed.  24.3)  :  "It 
is  one  thing  to  inquire  whether  the  rates 
which  have  been  charged  and  collected  are 
reasonable — tliat  is  a  Judicial  act;  but  an 
entirely  different  thing  to  prescribe  rates 
which  shall  be  charged  In  the  future — that 
Is  a  legislative  act."  The  court  did  not  seek 
to  $.1  a  rate  for  future  service  by  appellant 
but  exercised  jurisdiction  to  determine  wheth- 
er the  rate  was  unreasonably  high  which  had 
iH-en  collected  by  appellant  from  Nelssen  for 
service  of  water  pending  a   final  Judgment, 
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-whidi  rate  wu  paid  by  Nelaaen  under  an 
-order  of  tbe  court  and,  therefore,  presumably 
without  acquiescence  In  tbe  amount  thereof. 
A  public  corporation  does  not  enjoy  Its  fran- 
«faise  solely  for  the  profit  of  its  promoters  or 
stockholders.  While  it  uses  the  fran(Ai8e 
there  rests  npon  it  a  duty  to  render  to  the 
public;  at  a  reasonable  rate,  the  services  for 
'wUcta  It  was  created.  Mnnn  y.  Illinois,  94 
n.  S.  113.  126.  134,  24  L.  Ed.  77.  It  is  clear 
In  reason,  and  Is  well  settled  by  precedents 
tbat  where  statntea  prescribe  maximum 
rates,  one  from  whom  a  rate  has  been  exact- 
ed in  excess  of  tbe  legal  maximum,  may  sue 
for  the  excem.  It  la  equally  well  supported 
1)y  reason  that  where  statutes  do  not  define 
a  maximum  lawful  rate  If  prices  are  exacted 
whicb,  in  tbe  ligbt  of  all  tbe  facts  to  be  con- 
sidered, are  unreasonably  high,  one  who  pays 
sncta  prices  under  protest  or  under  such  clr- 
«nmstances  as  do  not  amount  to  an  ac- 
4inieflcence  in  the  charge,  may  by  suit  recoTer 
tbe  excess  paid  over  a  reasonable  price ;  and 
we  so  hold.  Whether  one  who  has  acquiesced 
In  the  excessive  price  may  recover.  Is  a  mat- 
ter not  before  us,  and  one  upon  which  we  ex- 
press no  opinion.  What  Is  a  reasonable  price 
is,  in  such  a  suit,  a  fact  to  be  proved  as  other 
facts  are  proved.  A  maximum  rate  Is  not 
fixed  by  law  for  tbe  service  rendered  by  such 
companies  as  tbe  Salt  River  Valley  Canal 
Company.  It  was  a  proper  exercise  of  Juris- 
diction for  tbe  court  to  determine  that  the 
price  paid  by  Nelssen  for  tbe  service  of  water 
under  the  temporary  order  was  in  excess  of 
a  reasonable  price,  and  to  decree  a  recovery 
of  tbe  excess. 

Witnesses  of  tbe  plaintiff  were  asked  tbe 
following  questions:  "When  yon  receive 
tbe  service  of  water  In  a  season  of  scarcity 
do  you  make  any  profit  out  of  that  waterT 
What  la  the  service  of  water  worth  to  the 
farmer?  What  would  you  consider  to  be  a 
fair  price  for  water  service  under  the  Salt 
River  Volley  Canal  during  tbe  last  year? 
During  the  past  year  were  there  any  assess- 
ments on  those  109  shares?*  [reference  be- 
ing made  to  ahnres  in  the  Tempo  Canal 
Company,  a  company  shown  to  be  similar 
to  tbe  dcfendnnt  company  and  (^wratlng  in 
tbe  same  vnltey  under  like  conditions.] 
What  was  the  total  assessment  levied  up- 
on the  109  shares  In  tbe  Tempe  Canal  for 
tbe  fiscal  year  last  past?"  No  issue  was 
made  as  to  tbe  competency  of  tbe  witnesses 
to  answer  these  questions,  but  it  was  ob- 
jected by  tbe  defendant  that  the  questions 
tended  to  elicit  facts,  which  have  no  bear- 
ing upon  the  question  of  the  reasonable 
price  for  tbe  service  rendered  to  plaintiff 
by  tbe  defendant. 

In  determining  what  Is  a  reasonable  price 
to  be  charged  for  Its  services  by  a  public 
corporation  an  examination  must  be  made 
not  only  from  tbe  point  of  view  of  the  cor- 
poration, but  from  tbat  of  tbe  one  served, 
also.  A  reasonable  rate  is  not  one  ascer- 
tained solely  from  considering  the  bearing 


of  the  facts  npon  the  profits  ef  tbe  cor- 
poration. Tbe  effect  of  tbe  rate  upon  per- 
sons to  whom  services  are  rendered  Is  as 
deep  a  concern  tn  the  fixing  thereof  as  is 
the  effect  npon  the  stockholders  or  bond- 
holders. A  reasonable  rata  is  one  which  Is 
as  fair  as  possible  to  all  whose  Interests 
are  involved.  In  Covington,  etc.,  Turnpike 
Company  ▼.  Sandford,  164  U.  S.  578,  &96i, 
IT  Sup.  Ot  196,  205  (41  L.  Bd.  560),  the 
Supreme  Court  of  the  United  States  bad 
under  consideration  the  question  what  was 
a  reasonable  toll  to  be  charged  by  a  turn- 
pike company.  Tbe  court  said:  "It  can- 
not be  said  that  a  corporation  la  entlUed, 
as  of  right  and  without  reference  to  tbe 
interests  of  the  public,  to  realise  a  glvoi 
per  cent  upon  Its  capital  stock.  When  the 
question  arisea  whether  the  Leglalature  has 
exceeded  Its  constitntlonal  power  In  pre- 
scribing rates  to  be  charged  by  a  corpora* 
tlon  controlling  a  public  highway,  stodc- 
bolders  are  not  the  only  persons  whose 
rights  or  Interests  are  to  be  considered. 
The  rights  of  tbe  public  are  not  to  be  ignored. 
It  Is  alleged  here  that  tbe  rates  pcnscribed 
are  unreasonable  and  unjust  to  the  com- 
pany and  its  sto(^holders.  But  that  in- 
volves an  Inquiry  as  to  what  to  reasonable 
and  Just  for  tbe  public.  •  •  •  The  pub- 
lic cannot  properly  be  subjected  to  unreason- 
able rates  In  order  simply  that  stockboldera 
may  earn  dividends.  •  •  •  If  a  cor- 
poration cannot  maintain  tocb  a  highway 
and  earn  dividends  for  stockholders,  it  is 
a  misfortune  for  it  and  them  which  tbe 
Constitution  does  not  require  to  be  remedied 
by  Imposing  nnjnst  burdens  upon  the  pnb- 
Ilc.  So  tbat  tbe  right  of  the  public  to  use 
tbe  defendant's  turnpike  upon  payment  of 
such  tolls  as  in  view  of  tbe  nature  and 
value  of  tbe  service  rendered  by  the  com- 
pany are  reasonable.  Is  an  element  in  the 
general  Inquiry  whether  the  rates  es- 
tablished by  law  are  Just  and  reasonable." 
See,  also,  Smyth  v.  Ames,  169  U.  S.  4C6, 
544,  18  Sup.  Ct  418,  42  L.  Ed.  819.  In 
using  the  expression  "value  of  the  service 
rendered"  we  must  understand  tbat  the 
word  "value"  means  value  to  the  person 
to  whom  the  service  Is  rendered. 

Applying  the  law  as  we  have  stated  it 
It  Is  readily  seen  that  the  first  three  ques- 
tions quoted,  tend  to  elicit  Information 
which  it  was  proper  for  the  court  to  con- 
sider. Answers  to  the  other  two,  as  Is 
shown  by  an  examination  of  the  questions 
and  answers  preliminary  to  them,  should 
tend  to  disclose  the  expense  of  operating  and 
maintaining  another  canal  serving  water  un- 
der similar  conditions  in  the  same  valley 
and  thus  to  throw  some  light  upon  what 
are  appellant's  necessary  expenses.  It  was 
not  error  to  permit  those  questions  to  be 
answered.  Finally  it  is  contended  by  ap- 
pellant tbat  tbe  court  erred  In  the  valuation 
plnced  upon  appellant's  property  and  in  the 
amount  fixed  aa  tbe  reasonable  price  for 
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p'alnf  IfTs  service.  Tbe  findings  of  the  eotirt 
In  tbese  matters  are  sufficiently  Bupi>orted 
by  the  testimony,  and  should  not  be  dis- 
turbed. 

The  Judgment  reads  in  part  as  follows: 
"It  Is  now  ordered,  adjudged,  and  decreed 
that  the  plaintiff  Is  an  approprlator  of  wa- 
ter from  the  Salt  river  and  Is  entitled  to 
the  service  of  defendant  corporation  In  the 
diversion  and  carriage  of  water  from  Salt 
river  to  plaintiff's  said  premises  through 
and  by  means  of  the  Salt  River  Valley  canal 
In  amount  sufficient  for  the  cultivation  of 
crops  growing  upon  plalntifTs  premises,  to- 
wlt,  the  east  one-half  of  the  southwest 
one-quarter  of  section  0,  township  1  north, 
range  2  east  of  Gila  and  Salt  River  Base 
and  Meridian,  In  Maricopa  county,  Arizona 
Terrltor>',  and  for  domestic  use  and  stock- 
raising  purposes  In  connection  therewith,  in 
all  not  exceeding  twenty-five  (25)  miners' 
inches,  upon  payment  to  said  defendant 
corporation  by  plaintiff,  his  heirs  or  assigns, 
of  Its  reasonable  charges  for  such  diversion 
and  carriage,  and  subject  to  defendant's 
reasonable  regulations  as  to  service  of  wa- 
ter. And  it  is  now  further  ordered,  ad- 
judged and  decreed  that  defendant  be  for- 
ever enjoined  from  In  any  manner  or  by 
any  means  whatsoever  preventing  tbe  flow 
from  said  Salt  river  through  said  Salt  River 
Valley  canal  to  the  plaintiff's  said  premises 
in  amount  the  same  as  that  diverted  and 
carried  by  said  defendant  through  said 
canal  for  similar  uses  upon  other  lands  of 
equal  acreage  under  said  canal  entitled  to 
the  same  amount  of  water  and  not  to  ex- 
ceed the  amount  necessary  for  the  cultiva- 
tion of  crops  growing  upon  said  land  and 
for  stockraising  and  domestic  use  thereon 
subject  to  the  reasonable  regulations  of  said 
defendant  as  to  the  service  of  said  water, 
and  the  payment  to  said  defendant  by  plain- 
tiff, bis  heirs  or  assigns,  of  its  reasonable 
charge  for  such  diversion  and  carriage." 

We  observe  that  provision  is  not  made 
therein  for  the  possibility  that  by  reason 
of  a  shortage  of  water  during  a  drought  or 
tinder  other  circumstances  there  may  arise 
a  condition  such  that  appellee  would  not 
be  entitled  to  water  as  against  prior  appro- 
prlators  served  by  api)ellant.  To  remedy 
tills,  that  portion  of  the  Judgment  which  is 
quoted  is  modified  so  as  to  read  as  follows: 
It  Is  now  ordered,  adjudged  and  decreed 
that  the  plaintiff  Is  an  approprlator  of  wa- 
ter from  the  Salt  river  and,  subject  to  the 
prior  rights  of  prior  appropriators,  Is  en- 
titled to  the  service  of  defendant  corpora- 
tion In  the  diversion  and  carriage  of  water 
from  Salt  river  to  plaintiff  s  said  premises 
through  and  by  means  of  the  Salt  River 
Valley  Canal  In  amount  sufficient  for  the 
cultivation  of  crops  growing  upon  plaintiffs 
premises,  to  wit,  the  east  one-half  of  tbe 
southwest  one-quarter  of  section  9,  township 
1  north,  range  2  east  of  Gila  and  Salt  River 
Base    and    Meridian,    In    Maricopa    county. 


Arizona  Territory,  and  for  domestic  use  and 
stock-raising  purposes  In  coune<'tian  there- 
with, in  all  not  exceeding  twenty-five  (25> 
miners'  Inches,  upon  payment  to  said  de- 
fendant corporation  by  plaintiff,  his  heirs, 
or  assigns,  of  its  reasonable  charges  for 
such  diversion  and  carriage,  and  subject  to- 
defendant's  reasonable  regulations  as  to  serv- 
ice of  water.  And  It  Is  now  further  or- 
dered, adjudged  and  decreed  that,  subject 
to  tbe  prior  rights  of  appropriators  suppli- 
ed with  water  by  detendant  whose  a|)pro- 
prlatlons  are  prior  to  that  of  plaintiff,  de- 
fendant be  forever  enjoined  from  in  any 
manner  or  by  any  means  whatsoever  pre- 
venting the  fiow  from  said  Salt  river  through, 
said  Salt  River  Valley  canal  to  the  plain- 
tiff's said  premises  In  amount  the  same  ar 
that  diverted  and  carried  by  said  defendant 
through  said  canal  for  similar  uses  upon 
other  lands  of  equal  acreage  under  said 
canal  entitled  to  the  same  amount  of  water 
and  not  to  exceed  the  amount  necossary  for 
the  cultivation  of  crops  growing  upon  said 
land  and  for  stock-raising  and  domestic  use- 
thereon  subject  to  the  reasonalile  regula- 
tions of  said  defendant  as  to  the  service 
of  said  water,  and  the  payment  to  said 
defendant  by  plaintiff,  his  heirs  or  assigns, 
of  Its  reasonable  charge  for  such  diversion 
and  carriage.' 
Tbe  Judgment  as  modified  is  affirmed. 

STX>AN,    C.   J.,    and    DOAN    and    CAMP- 
BELT^  JJ.,  concur. 


KASTNER    r.    FASHION'   LIVERY    CO. 
et  al. 

(Supreme  Court  of  Arizona.    March  .TO.  lOOC.)- 

1.  Chattex,    Mortgage  —  After    Acquireb 

PROPERTr. 

A  chattel  mortgage,  to  be  construed  to  cover 
after  arqnired  property,  must  be  in  langtuge- 
apt  a;id  clear  to  indicate  such  purpose. 

(Ed.    Note. — For   rases   in    point,   .see   vol.    9, 
Cent.  Dig.  Cliattel  Mortgages,  S§  208,  2(J9.1 

2.  Same— Construction. 

A  chattel  mortgage  construed.  Held  not 
to  include  after  acquired  property. 

3.  Same — Forbclosure — Defendant. 

Under  Arizona  practice,  a  mortgagee  may. 
In  a  foreclosure  suit,  join  as  party  defendant  a 
grantee  of  tbe  mortgagor  who  has  assumed  pay- 
ment of  the  mortgage  debt,  and  recover  a  de- 
ficiency judgment  against  him.  Followiug  Johns. 
V.  Wilson.  53  Pac.  583.  6  Ariz.  125. 

[Ed.   Note. — For  cases  in  point,   see   vol.   9,. 
Cent.  Dig.  Chattel  Mortgages,  {  5(52.] 

4.  Same— Deficienct— Personal  Judgment. 

Under  statutes  providing  that,  when  a 
mortgage  is  foreclosed,  the  court  shall  render 
judgment  for  the  entire  amount  found  to  be 
due;  that  an  execution  may  be  issued  against 
the  mortgagor  for  a  deGciency,  after  sale  of  the 
mortgaged  property,  where  the  defendant  has  ap- 
pearsd  in  the  action;  that  all  judgments  shall 
be  so  framed  as  to  give  the  party  all  the  relief 
to  which  he  may  be  entitled  either  In  law  or 
equity,  if  the  tects  in  the  complaint  disclose 
that  defendant  Is  personally  liable  for  the  mort- 
gage debt,  personal  judgment  abouid  be  entered 
againat  him,  if  be  has  appeared  in  the  action,. 
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though  tho  prayer  is  only  for  foreclosure  and 
for  such  **fnrth>>r  rplief  as  may  be  meet  and 
proper  in  the  premises." 
5.  Same— FiUDiKO. 

A    findioK    that    "defendant    assumed    the 
mortfrage"   is  to  be  construed  as  meaning  that 
defendant    ass\iraed   payment   of    the   mortgage 
dcbr. 
(i.  Same. 

Where  the  complaint  does  not  set  forth  facts 
showing  that  defendant  is  personally  liable  for 
the  mortgage  debt,  a  finding  that  he  is  so  liable 
is  beside  tlie  issues,  and  no  personal  judgment 
can  be  rendered  thereunder. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Tavapal  Coun- 
ty; before  Justice  Richard  B.  Sloau. 

Action  by  Peter  L.  Kastner  against  the 
Kasbion  Livery  Company  and  others.  Judg- 
ment for  plaintiff  for  less  than  amount  claim- 
ed and  be  appeals.    Affirmed. 

E.  M.  Sanford,  for  appellant.  Herndon  & 
Norris.  for  appellees. 

NAVE.  J.  Peter  U  Kastner  brought  suit 
against  the  Fashion  Livery  Company  and 
others  to  foreclose  a  chattel  mortgage.  From  a 
judgment  In  his  favor  granting  him  inade- 
quate relief,  as  be  contends,  plaintiff  has  ap- 
pealed, seeking  to  have  the  Judgment  extend- 
ed In  its  scope. 

There  are  but  two  questions  Involved  In  the 
case:  First,  whether  the  mortgage  In  ques- 
tion by  Its  terms  covers  after  acquired  prop- 
erty; spo<jnd,  whether  the  plaintiff  Is  entitled 
to  personal  judgment  against  the  Fashion 
Livery  Company. 

The  portion  of  the  mortgage  which  must 
be  construed  reads  as  follows:  "That  the 
said  mortgagor  mortgages  to  the  said  mort- 
gagee all  that  certain  personal  property  situ- 
ated and  described  as  follows,  to  wit.  being 
all  the  property  now  used  and  hereafter  be- 
ing used  in  the  business  of  the  Fashion  Liv- 
ery Stables,  consisting  of  a  leasehold  Interest 
in  the  land  and  buildings  in  which  said  busi- 
nes.s  is  carried  on,  and  the  following  live  and 
other  stock  used  in  said  business:  One  rub- 
l:or-tire  buggy,  two  surreys,  one  phaeton, 
three  pole  buggies,  one  single  buggy,  and  one 
spring  two-scat  wagon,  one  barouche,  nine- 
teen head  of  livery  and  saddle  horses,  five 
sets  of  double  harness,  three  sets  single  har- 
ness, three  men's  riding  saddles,  one  ladles' 
sidesaddle,  all  lap  robes,  whips,  other  and  all 
stable  and  livery  furnishings,  equipments 
and  appliances,  feed,  hay  and  grain,  and 
other  propci'ty  constituting  and  comprising 
f>.Tld  livery  business.  The  said  business  and 
stables  being  situate  on  Cfoodwin  street, 
facing  the  Plaza  on  the  south  side.  In  the  city 
of  rros<-ott.  county  of  I'avapal  and  territory 
of  Arizona."  .\ppellant  contends  that  by  a 
correct  inteiiiretation  of  the  language  quoted 
be  was  entitled  to  foreclose  his  mortgage  up- 
on after  acquired  property  as  well  as  upon 
profierty  In  the  Fashion  Livery  Stables  at 
the  time  of  the  execution  of  the  mortgage. 
Ue  bases  this  contention  upon  the  phrase  "all 


the  property  now  used  and  hereafter  being 
used  In  the  business  of  the  Fashion  Livery 
Stables."  While  a  chattel  mortgage  may  in- 
clude property  to  be  acquired  after  the  exe- 
cution thereof,  the  language  used  must  be  apt 
and  clear  to  indicate  such  purpose.  It  is  by 
no  means  clear  from  the  description  In  this 
mortgage  that  It  was  intended  to  include 
after  acquired  property.  Its  wording  is  more 
readily  explained  upon  the  theory  that  the 
mortgagor  and  the  mortgagee  were  seeking 
to  make  clear  the  Intention  that  the  mort- 
gagor should  continue  to  use  the  mortgaged 
property,  than  by  the  theory  that  they  In- 
tended to  include  In  the  mortgage  all  proper- 
ty thereafter  purchased  and  used  in  the  busi- 
ness of  the  stable.  The  description  points 
out  the  precise  property  covered  by  the  gener- 
al terms  and  defines  this  property  as  consist- 
ing of  two  classes:  First,  a  leasehold  Inter- 
est in  the  laud  and  buildings;  and,  second, 
certain  live  and  other  stock  used  in  the  busi- 
ness. This  Interpretation  Is  fortified  by  rea- 
son of  the  fact  that.  In  de.scribiug  some  other 
property  covered  by  the  same  mortgage  (and 
afterwards  released  from  the  operation  there- 
of), the  parties  Included  after  acquired  prop- 
erty in  unequivocal  language,  as  follows: 
"Also  all  the  right,  title,  and  Interest  of  the 
said  mortgagor  (being  an  undivided  one-half 
interest)  of,  in,  and  to  the  tools,  Implements, 
appliances,  material,  and  stock  on  hand,  and 
fixtures,"  in  certain  shops,  "and  also  in  and 
to  all  tools,  Implements,  appliances,  material, 
fixtures,  stock  and  furnishings  which  shall 
hereafter  be  added  to  •  ♦  *  said  tools," 
etc.  This  is  the  interpretation  given  to  the 
mortgage  by  the  district  court,  and  is  not 
erroneous. 

The  court  did  not  enter  personal  judgment 
against  tlie  Fashion  Livery  Company.  Ap- 
pellant contends  that  he  is  entitled  to  have 
the  judgment  extended  so  as  to  include  such 
personal  judgmeut.  Among  tlie  findings  of 
fact  are  the  following:  Finding  12.  "That 
on  April  11,  I'JO;),  *  *  *  the  defendant 
the  Fashion  Livery  Company  ijurchasetl  the 
interest  of  Hobbs  &  Storm,  in  and  to  all  the 
property  used  in  said  business  *  •  *  sub- 
ject to  the  provisions  of  the  mortgage  herein; 
and  thereupon  on  that  day  the  said  Hobbs  & 
Storm  executed  and  delivered  to  the  said 
Fasliion  Livery  Company  a  bill  of  sale  in- 
cluding all  the  property  comprised  In  and 
used  in  said  livery  business,  and  contempo- 
raneously therewith  the  said  Fashion  Livery 
Company  entered  into  the  iwssession  of  all 
tlie  said  proi)erty  and  assumed  the  said  mort- 
gage." Under  our  jiractlce  a  mortgagee  may, 
in  a  foreclosure  suit,  join  as  a  party  defend- 
ant a  grnutet!  of  a  mortgagor  who  has  as- 
sumed the  payment  of  tho  mortgage  debt, 
and  may  recover  a  defi(;ieiicy  judgmeut 
against  such  grantee.  Johns  v.  Wilson,  6 
.\r\7,.  12.'>,  .").■{  Pac.  rifCy,  same  case,  affirmed, 
180  I'.  S.  440,  21  Sup.  Ct.  44.-,  4,'>  L.  Ed.  C13. 
Appellees  contend  that  the  iiUiintlff  could  not 
recover  iicrsoual  judgmeut  against  the  Fash- 
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Ion  LlTery  Company  by  reason  of  his  failure 
to  pray  for  such  Judgment.  Plaintiff  prayed 
for  a  foreclosure  of  the  mortgage  In  question 
and  a  judicial  sale  of  the  niortgagod  property. 
He  concludes  his  prayer  as  follows:  "That 
plaintiff  have  such  other,  further,  or  differ- 
ent relief  as  may  be  meet  and  proper  In  the 
premises."  It  Is  not  necessary  to  consider 
whether  this  prayer  Is  broad  enough  to  sup- 
port a  personal  Judgment,  In  the  absence  of  a 
statute  prescribing  the  scope  of  the  Judg- 
ment. Under  our  statutes  this  prayer  Is 
sufficient  to  obtain  personal  judgment  against 
a  defendant  who  has  appeared  In  the  action. 
If  the  facts  alleged  and  proved  disclose  that 
he  Is  personally  liable  for  the  debt.  Sections 
3275,  3277,  and  1428,  Rev.  St.  1901,  provide, 
respectively,  as  follows: 

"3275.  When  a  mortgage  or  deed  of  trust  la 
foreclosed,  the  court  shall  render  judgment 
for  the  entire  amount  found  to  be  due,  and 
must  direct  the  mortgaged  proiierty,  or  so 
much  thereof  as  Is  nece.ssarj-.  to  lie  sold  to 
satisfy  the  same,  with  Interest  and  costs.  An 
execution  shall  Issue  accordingly,  and  the 
sale  thereunder  shall  be  subject  to  the  re- 
demption as  In  cases  of  sale  under  execu- 
tion." 

"3277.  If  the  mortgaged  property  does  not 
sell  for  sufficient  to  satisfy  the  execution,  an 
execution  may  be  Issued  for  the  balance 
against  the  mortgagor  In  all  cases  where  there 
has  been  personal  service  or  the  defendant 
has  appeared  in  the  action,  unless  the  parties 
have  stipulated  otherwise." 

"1428.  The  judgment  of  the  court  shall  con- 
form to  the  pleadings,  the  nature  of  the  case 
proved,  and  the  verdict.  If  any,  and  shall  be 
80  framed  as  to  give  the  party  all  the  relief 
to  which  he  may  be  entitled  either  In  law  or 
equity." 

The  Fashion  Livery  Company  appeared  In 
the  action.  The  court's  finding  that  this 
company  "assumed  the  said  mortgage"  should 
be  Interpreted  as  a  finding  that  It  assumed 
the  payment  of  the  debt  secured  by  the  mort- 
gage. Under  these  statutes  and  this  finding 
of  fact,  the  plaintiff  should  have  personal 
Judgment  against  this  company  for  the 
amount  of  the  Indebtedness  proved  and 
should  have  execution  thereunder  for  the  de- 
ficiency. If  any,  after  the  application  to  the 
debt  of  the  proceeds  from  the  sale  of  the 
mortgaged  property,  if  the  allegations  In  his 
complaint  tender  an  Issue  under  which  this 
finding  of  fact  could  properly  be  made.  An 
examination  of  the  complaint  discloses  that 
the  only  allegation  therein  Involving  the 
Fashion  Livery  Company  in  the  case  is  "that 
the  defendant  the  Fashion  Livery  Company 
(and  other  defendants)  now  claim,  hold  out, 
and  assert  that  they  are  the  owners  of  all  the 
right,  title,  Interest,  and  equity  of  redemption 
In  and  to  the  said  mortgaged  proj)ertj'  form- 
erly held  and  owned  by  the  said  II.  K.  Mac- 
Donald  as  aforesaid,  the  nature  and  extent 
of  which  said  right,  title,  and  Interest,  and 
equity    of    redemption    •    *    *    Is    subse- 


quent and  subject  to  the  mortgage  lien  in 
and  to  the  property  therein  mentioned";  and, 
ftnther,  that  this  company  now  has  In  its 
pos-<esslon  certain  of  the  mortgaged  property. 
There  is  no  allegation  In  the  complaint  that 
the  Fashion  Livery  Company  assumed  the 
payment  of  the  mortgage  debt.  or.  In  the 
language  of  the  finding  of  fact,  "assumed  the 
mortgage."  Therefore  this  finding  Is  beside 
the  Issues  In  the  ca.se,  and  cannot  be  made 
the  basis  of  a  personal  Judgment  against  this 
company. 
The  Judgment  Is  affirmed. 

KENT.  C.  J.,  and  DOAX  and  CAMPBELL, 
JJ..  cocur. 


EMERSON   et   al.   v.   YOSEMITE    GOLD 
MIN.  &  MILL.  CO.  et  al.    (Sac.  No.  1.142.) 

(Supreme  Court  of  California.    Maroli  27,  1906. 
IteiieariDR  Denied  May  21,  19U0.) 

Jddgment—Concli'siveness— Matters   Cor- 

CLl'UED. 

Code  Civ.  Proc.  f  1908,  subd.  2,  provides, 
that  the  effwt  of  a  judgment  is  conclusive  as 
to  matters  cUreetly  artjiKlRed.  and  by  section 
1911,  that  only  is  deemed  to  have  been  adjudeed 
In  a  former  action  which  api>ears  upon  its  face 
to  have  been  so  adjudged.  Held,  that  where, 
in  an  action  to  quiet  title  to  a  mining  claim, 
plaintiffs  claimed  a  certain  interest  by  for- 
feiture from  co-owners,  and  defendants  claimed 
under  a  conveyance  from  such  co-owners,  a. 
former  judgment  in  a  suit  brought  by  plaintiffs 
against  defciuUints  to  obtain  a  judfonont  per- 
mitting plaintiffs  to  redeem  the  property  from 
moi'tcKse  sale  did  not  show  forfeiture:  the 
complaint  la  that  action  having  merely  alleged 
thai  plaintiffs  were  "the  successors  in  inter- 
est" of  thp  co-owners  and  It  not  appearing  that 
the  qucMtion  of  succession  by  forfeiture  was 
directly  involved  and  adjudicated. 

In  Rank.  Appeal  from  Superior  Court, 
Tuolumne  County;  G.  W.  Nlcol,  Judge. 

Action  by  E.  L.  Emerson  and  others 
against  the  Yosemlte  Gold  Mining  &  Milling 
Company  and  others.  From  a  Judgment  In 
favor  of  plaintiffs,  the  Milling  Company  ap- 
peals.   Modified. 

F.  W.  Street,  W.  C.  Kennedy,  and  Will  M. 
Beggs,  for  appellant.  Crittenden  Ilamptou 
and  J.  P.  O'Brien,  for  resiK)udeuts. 

ANOELIX)TTI.  J.  This  Is  an  action  to 
quiet  title  to  a  mining  claim  In  Tuolumne 
county,  called  the  Slap  Jack  mine.  Judg- 
ment went  for  the  plaintiffs,  and  defendant 
Yosemlte  (Jold  Mining  &  Milling  Company 
npi)eals  from  the  Judgment  and  an  order 
denying  its  motion  for  a  new  trial.  This  Is 
the  second  appeal  In  this  cause.  See  Emer- 
son et  al.  V.  McWhlrter  et  al.,  ].•«  Cal.  510, 
(S  Pac.  103('>.  Upon  tlie  first  trial,  jtidgment 
was  given  In  favor  of  defendant  McWhlrter, 
and  on  the  appeal  therefrom,  this  judgment 
and  an  order  denying  plaintiffs'  motion  for 
a  new  trial  were  reversed.  Upon  the  going 
down  of  the  remittitur,  the  Yosemlte  Gold 
Mining  &  .Milling  Company,  claiming  to  be 
the  successor  In  Interest  of  defendant  Mc- 
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Whlrter  and  defendants  Argall,  traa  anb- 
Btitnted  for  "R.  8.  McWhlrter  et  al,"  as  a 
defendant.  PlalntlfTa  base  tbelr  claim  upon 
a  location  made  by  one  Coyle  In  Janiiat7, 
1896.  The  claim  of  defendants  Argall,  whldi 
embraced  an  undivided  nlne-twentietlia  of 
the  property,  'was  based  on  the  same  lo- 
cation, and  -by  deed  dated  May  81,  1899,  said 
Argalla  purported  to  grant  to  appellant's  Im- 
mediate predecessor  all  tbeir  interest  in  said 
property.  The  claim  of  defendant  McWhlr- 
ter, succeeded  to  by  appellant  corporation, 
xras  based  upon  an  attempted  location  by 
McWbirter  on  January  1,  1899,  a  few  min- 
utes after  midnight,  made  by  him  upon  the 
theory  that  plaintiffB  bad  failed  to  perform 
the  assessment  work  for  the  year  1808. 

It  is  first  contended  by  appellant  that  Coyle 
nerer  made  a  valid  location,  because  he 
posted  but  one  notice  of  location  on  the  claim, 
while  the  local  regulation  of  the  miners  of 
Tnolumne  county  required  two  such  notices 
to  be  posted.  The  same  contention  was  made 
upon  the  former  appeal,  was  there  fully  dis- 
cussed and  decided  adversely  to  appellant's 
claim.  What  was  there  said  in  this  matter 
is  now  tlie  law  of  this  case. 

The  second  and  third  points  made  by  ap- 
pellant relate  to  the  qnestion  of  the  suf- 
llciency  of  the  evidence  to  support  the  find- 
ings of  the  court  as  to  the  doing  by  the 
plaintiffs  of  the  assessment  work  for  the 
year  18PS.  The  court  found  "that  during 
the  year  1898,  the  plaintiffs  performed  $84.80 
worth  of  labor  upon  said  mine  and  mining 
claim;  that  on  the  Slst  day  of  December, 
1898,  the  plaintiffs  resumed  work  upon  said 
mine  ond  mining  claim,  and  prosecuted  said 
work  dlllKently  thereafter  until  more  than 
$100  worth  of  labor  and  Improvements  were 
performed  and  made  thereon.  In  addition 
to  the  labor  performed  during  the  year  1898, 
as  aforesaid."  Upon  the  former  trial,  the 
court  found  that  the  assessment  work  for 
1898  had  not  been  performed,  and  that  the 
land  was,  therefore,  on  January  1, 1899,  pub- 
lic mineral  land,  open  to  location,  and  Mc- 
Whlrter's  attempted  location  on  that  day  con- 
sequently valid.  The  judgment  then  given 
was  reversed  upon  the  ground  that,  conced- 
ing that  the  requisite  $100  worth  of  labor 
bad  not  been  done  during  the  year  1898,  the 
evidence  showed  that  some  work  had  been 
done  in  good  faith  during  that  year,  and 
that  on  December  31,  1898,  prior  to  McWhlr- 
ter's  attempted  location,  work  was  resumed 
thereon  in  good  faith  by  plaintiffs,  and  con- 
tinuously carried  on  thereafter,  to  some  time 
late  in  January,  1899,  until  more  than  $100 
worth  of  work,  in  addition  to  that  done  dur- 
ing 189S,  had  been  done.  Section  2.S24,  Rev. 
St  tJ.  S.  (U.  S.  Comp.  St  1901,  p.  1426],  pro- 
viding that  on  a  failure  to  comply  with  the 
conditions  as  to  doing  the  requisite  work,  the 
mine  "sliall  be  open  to  relocation  in  the  same 
manner  as  if  no  location  of  the  same  had 
ever  been  made,  provided,  the  original  loca- 
tors, tbeir  beirs,  assigns,  or  legal  represeuta- 


tlTes,  have  not  resumed  wmrk  npon  tbe  claim 
after  failure  and  before  such  location,"  it 
was  held  by  this  court  thereunder  that  the 
resumption  of  work  on  December  81,  1898. 
and  the  continuance  thereof  to  the  requisite 
amount,  prevented  a  forfeiture,  and  that  Mc- 
Whirter's  attempted  location  at  a  time  dur- 
ing which  plfiintiffs  were  in  possession,  en- 
gaged in  the  continuance  of  such  work,  was 
unavailing.  It  cannot  be  seriously  contend- 
ed that  the  evidence  given  upon  the  second 
trial  was  substantially  different  from  that 
given  on  the  first  trial  as  to  the  character  of 
ttie  work  done,  and  tbe  amount  thereof.  Un- 
der the  views  expressed  on  the  former  ap- 
peal, which  mnst  here  be  accepted  as  tbe 
law  of  the  case,  the  only  point  upon  which 
there  may  be  a  question  at  all,  so  far  as  the 
finding  of  tbe  court  is  concerned.  Is  as  to 
whether  plaintiffs  resumed  work  on  Decern* 
l)er  31,  1888,  or  not  until  January  2,  1899. 
Ui)on  this  point,  however,  there  can  be  no 
real  question  here,  for  there  was  a  clear  con- 
flict in  the  evidence.  There  was  added  to 
the  testimony  given  on  the  former  trial,  that 
of  two  new  witnesses,  who  testified  positive- 
ly that  Boynton,  who  commenced  the  work, 
did  not  arrive  at  the  mine  until  late  In  tho 
afternoon  of  December  Slst,  and  that  he  did 
no  work  at  all  that  day.  On  the  other  band, 
Boynton  testified  positively  that  he  arrived 
at  the  mine  on  December  30th,  and  com- 
menced his  work  tbe  next  day.  As  to  the 
time  of  his  arrival,  he  was  corroborated  by 
another  witness,  who  accompanied  him  there, 
and  who  was  positive  as  to  the  date.  The 
evidence  of  the  other  witnesses  for  appellant 
upon  this  subject  was  not  materially  differ- 
ent from  that  given  by  them  upon  the  former 
trial,  where  it  was  held  not  to  be  sufficient 
to  even  raise  a  substantial  conflict.  There 
was,  as  shown  above,  a  substantial  conflict 
in  the  evidence  upon  this  matter  on  the  sec- 
ond trial,  but  that  Is  the  most  that  can  be 
said  for  appellant  It  was  for  the  trial  court 
to  determine  this  confilct,  which  it  has  done 
by  the  finding  In  question,  and  Its  determina- 
tion is  conclusive  upon  this  appeal.  These 
are  the  only  points  made  In  relation  to  the 
McWhlrter  interest  and  It  thus  appears  that 
so  far  as  appellant  claims  under  McWhlrter, 
the  Judgment  In  favor  of  plaintiffs  was  cor- 
rect 

The  remaining  points  relate  to  tbe  Argall 
nine-twentieths  Interest  This  action  was 
oomm^iced  February  10,  1899,  and  It  was 
alleged  in  the  original  complaint  that  the 
Argalls  were,  with  plaintiffs  and  one  other 
defendant,  the  owners  of  all  the  property 
here  Involved,  and  that  they  were  made  de- 
fendunts  because  they  would  not  Join  as 
plaintiffs.  The  Argalls  filed  their  answer 
on  February  27,  1899,  admitting  all  tbe  al- 
legations' of  the  complaint  Judgment  was 
given  for  McWhlrter,  and  against  plaintiffs 
and  the  Argalls,  May  4,  1899.  Upon  the  re- 
versal of  this  judgment  by  this  court  and 
the  substitatiou  of  appellant  as  the  succes- 
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eor  of  McWhirter  and  tlie  Argalls,  tbe  plain- 
tiffs, on  February  4,  1902,  filed  a  Bupplemoi- 
tal  complaint,  alleging  that  at  tbe  time  of 
tbe  commencement  of  tbe  action  tbe  Argalls 
and  the  plaintiffs  were  the  owners  of  this 
property,  and  that  since  the  filing  thereof 
one  of  tbe  then  plaintiffs  bad  transferred 
bis  interest  to  another  plaintiff,  and  that  tbe 
Argalls  had  forfeited  to  tbe  plaintiffs,  their  co- 
owners,  all  their  interest,  for  failure  to  con- 
tribute their  proportion  of  the  cost  of  the  as- 
ssessment  worlc  for  the  year  1898,  after  proper 
notice  given  them  on  December  20, 1899,  the  al- 
legations In  this  behalf  being  apparently  bu£Q- 
cient  to  bring  the  case  within  the  provisions  of 
section  2324,  U.  S.  Rev.  St.,  relative  to  forfeit- 
ure to  co-owners.  It  was  also  alleged  that  the 
alleged  subsequent  grants  to  tbe  Immediate 
predecessor  of  appellant  and  appellant  it- 
self were  taken  by  tbe  grantees  with  full  no- 
tice of  such  forfeiture.  It  was  further  alleg- 
ed that  tbe  plaintiffs  were  the  owners  and 
entitled  to  tbe  possession  of  all  the  property, 
that  tbe  appellant  claimed  some  interest 
therein  adverse  to  plaintiffs,  which  claim 
was  without  any  right  whatever,  and  this 
was  followed  by  the  ordinary  prayer  In  com- 
plaints to  quiet  title.  The  appellant  answer- 
ed, denying  the  allegations  of  the  supple- 
mental complaint,  setting  up  its  claim  based 
on  the  McWhirter  location,  and  alleging  tbe 
transfer  by  tbe  Argalls  to  have  been  made 
on  May  31,  1899,  prior  to  the  giving  of  the 
notice  to  contribute.  The  case  was  tried 
upon  the  Issues  thus  made.  Tbe  court  found 
In  accord  with  tbe  allegations  of  tbe  supple- 
mental complaint  as  to  tbe  doing  of  tbe  re- 
quired work  for  the  year  1898,  the  failure 
of  the  Argalls  to  do  any  of  the  same,  and 
their  failure  to  contribute  their  proportion 
after  notice  personally  served  on  tbem,  but 
it  further  found  that  such  notice  was  not 
given  until  "after  they  had  executed  and  de- 
livered" their  conveyance  to  the  Tosemite 
Company,  and  bad  ceased  to  be  co-owners 
with  plaintiffs,  and  upon  this  ground,  con- 
cluded that  there  had  been  no  forfeiture.  It 
made  no  finding  at  all  upon  the  allegation 
that  tbe  Yosemlte  Company  and  appellant 
had  notice  of  the  facts  upon  which  the  claim 
of  forfeiture  Is  based.  It,  however,  further 
found  facts,  not  specifically  alleged  In  the 
complaint  or  answer,  upon  which  it  based  the 
conclusion  that  as  between  plaintiffs  and 
appellant,  the  plaintiffs  are  tbe  successors 
In  interest  of  tbe  Argalls  In  their  nine- 
twentieths  of  said  claim.  These  findings 
were  based  upon  tbe  Judgment  roll  In  an  ac- 
tion brought  by  said  plaintiffs  In  March,  1901, 
against  certain  parties.  Including  this  appel- 
lant, to  obtain  a  judgment  permitting  them 
to  redeem  the  property  from  a  sale  of  an  un- 
divided nineteen-twentietbs  of  tbe  land,  made 
under  a  decree  of  foreclosure  of  mortgage. 
It  was  alleged  in  tbe  complaint  therein  that 
these  plaintiffs  are  the  owners  of  an  undi- 
vided nineteen-twentietbs  of  said  property. 
and  "are  the  successors  in  iuterctit  of  tlie 


judgment  debtors  In  said  action,"  among 
whom  were  tbe  Argalls,  who  were,  with  oth- 
ers, personally  liable  for  tbe  debt,  and  wbose 
Interest  in  the  land  was  subject  to  the  mort- 
gage. The  appellant  was  tbe  assignee  of 
tbe  certificate  of  purchase  issued  by  tbe 
commissioner  at  such  sale,  and  it  and  tbe 
commissioner  refused  to  receive  from  plain- 
tiff tbe  money  necessary  to  effect  a  redemp- 
tion. Tbe  defendants  in  that  action  filed 
their  answer,  denying  specifically  that  plain- 
tiffs were  the  successors  in  interest  of  tbe 
judgment  debtors.  They  then  offered  to  al- 
low judgment  permitting  plaintiffs  to  redeem 
tbe  property  upon  payment  of  $2,440,  less 
their  costs,  and  plaintiffs  accepted  the  offer, 
and  judgment  was  entered  accordingly, 
plaintiffs  waiving  their  further  claim  for 
damages.  The  court  did  not  make  findings 
of  fact,  findings  having  been  waived,  and 
the  judgment  entered  recited  the  offer  and 
acceptance,  and,  tbe  money  baving  been 
paid,  decreed  a  redemption,  and  further  ex- 
pressly adjudged  "that  the  plaintiffs  herein 
redeemed  the  premises  and  property  herein- 
after described  from  said  foreclosure  sale, 
as  tbe  successors  In  Interest  of  the  judgment 
debtors  In  the  action  aforesaid."  This  judg- 
ment bad  become  final  prior  to  the  trial  of 
this  cause. 

Plaintiffs  claim,  and  the  trial  court  held, 
that  the  effect  of  these  proceedings  was  to 
estop  appellant  from  here  disputing  that 
plaintiffs  succeeded  to  the  Argall  interest. 
The  judgment  roll  in  that  proceeding  was  of- 
fered by  plaintiff  In  rebuttal,  appellant's 
testimony  baving  been  to  the  effect  that  tbe 
notice  to  contribute  was  not  given  to  the 
Argalls,  until  after  they  bad  ceased  to  be 
co-owners  In  the  property.  It  was  objected 
to  upon  tbe  grounds,  among  others,  that  It 
was  not  put  in  issue  by  tbe  pleadings,  and 
was  Irrelevant,  Incompetent,  and  Immaterial. 
It  was  received  In  evidence,  subject  to  a  mo- 
tion to  strike  out,  and  such  motion  was  made 
at  tbe  conclusion  of  tbe  trial,  upon  substan- 
tially similar  grounds,  and  denied.  Tbe  ex- 
ceptions to  these  rulings  suSlciently  present 
the  points  made  by  appellant  in  regard  to 
tbe  effect  of  the  proceedings  In  the  redemp- 
tion suit,  BO  far  as  this  appeal  is  concerned. 
We  are  satisfied  that  this  judgment  toll 
should  not  have  been  received  in  evidence. 
It  Is  urged  that  It  was  proper  evidence 
In  rebuttal  of  appellant's  evidence  tend- 
ing to  show  that  there  was  no  forfeiture. 
There  is,  however,  nothing  In  tbe  judgment 
roll  to  indicate  that  tbe  precise  question  of 
the  alleged  Argall  forfeiture  was  Involved 
in  the  redemption  suit.  Taking  the  allega- 
tion of  succession  In  tbe  complaint  therein 
as  material  in  its  full  scope,  it  was  simply 
that  the  plaintiffs  therein  "are  the  succes- 
sors In  Interest  at  tbe  judgment  debtors  in 
said  action."  By  what  means  they  succeiHled 
to  those  Interests  was  not  alleged.  The  al- 
legation was  broad  enough  to  Include  any  oi" 
tbe  numerous  methods  by  which  realty  uiay 
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be  acquired.  That  plaintiffs  were  the  aticces- 
aors  In  Interest  of  the  Argalls  by  forfeiture, 
or.  Indeed,  that  they  were  their  succefisors 
in  Interest  at  all,  is  not  essential  to  the  valid- 
ity of  the  Judgment  therein,  for  admittedly 
they  had  succeeded  to  the  other  interests, 
and,  as  successors  In  any  mode  of  one  or  more 
of  the  co-tenants,  were  entitled  to  redeem  the 
whole  property.  Code  Clr.  Proc.  S  701,  subd. 
1.  As  successors  In  part,  they  could  not  re- 
deem at  all,  except  by  redeeming  the  whole. 
Eldridge  v.  Wright,  55  Cal.  531-634.  Where 
It  Is  sought  to  show  that  a  certain  question 
in  Issue  has  been  litigated  and  determined 
betweoi  the  same  parties  in  a  previous  action, 
It  Is  not  enough  that  the  proposed  evidence 
tends  to  show  that  the  precise  question  may 
have  been  involved  in  such  litigation.  It 
must  clearly  appear  that  It  was  directly  in- 
volved and  adjudicated.  Beronio  v.  Ventura 
Ca  L.  Co.,  129  Cal.  232-236,  61  Pac.  »58,  79 
Am.  St.  Rep.  118.  The  Judgment  roll  here 
not  showing  affirmatively  that  the  question 
of  forfeiture  of  the  Argail  interest  was  in- 
volved in  that  action,  it  was  not  admissible 
in  rebuttal  of  appellant's  evidence  showing 
that  there  was.  In  fact,  no  forfeiture. 

We  are  also  of  the  opinion  that  the  Judg- 
ment In  the  redemption  suit  cannot  be  held 
to  raise  an  estoppel  upon  the  question  as  to 
the  succession  to  the  Argail  Interest.  In 
Beronio  v.  Ventura  County  Lumber  Co.,  su- 
pra, it  was  said:  "In  order  that  a  Judgment 
in  one  action  may  constitute  an  estoppel 
against  the  parties  thereto  in  a  subsequent 
action.  It  must  be  made  to  appear,  either 
upon  the  face  of  the  record  or  by  intrinsic 
evidence,  that  the  identical  questions  involv- 
ed In  the  issues  to  be  tried  were  determined 
In  the  former  action.  Citing  authorities. 
'Every  estoppel  must  be  certain  to  every 
intent  and  not  to  be  talien  by  argument  or 
inference.'  Colce  on  Littleton,  352b.  'If 
upon  the  face  of  a  record  anything  is  left  to 
conjecture  as  to  what  was  necessarily  involv- 
ed and  decided,  there  is  no  estoppel  in  it 
when  pleaded,  and  nothing  conclusive  In  It 
when  offered  In  evidence.'  *  *  •  By 
section  1908,  subd.  2,  of  the  Code  of  Civil 
Procedure,  'the  effect  of  a  Judgment  is  conclu- 
sive in  respect  to  the  matters  directly  ad- 
judged,' and  by  section  1911,  'that  only  is 
deemed  to  have  been  adjudged  in  a  former 
action  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  which  was  actually 
and  necessarily  included  therein,  or  neces- 
sary thereto.'  "  See  also  Freeman  on  Judg- 
ments, {  256.  This  is  simply  a  statement 
of  elementary  principles  relative  to  estoppel 
by  Judgment  The  thing  adjudged  in  the 
redemption  action  was  simply  that  the  plain- 
tiffs, as  successors  in  interest,  had  the  right 
to  redeem  the  whole  of  this  property  from 
the  foreclosure  sale.  That  they  should  have 
this  right  it  was  essential  that  they  should 
be  successors  in  interest  of  one  or  more  of 
the  Judgment  debtors  in  some  portion  of  the 
property,   but  It  was  not  essential  to  this 


right  and,  thertfore,  not  essential  to  the 
Judgment,  that  they  should  be  the  successors 
In  Interest  of  all  the  Judgment  debtors.  Code 
Civ.  Proc.  §  701,  subd.  1.  Their  allegation 
that  they  were  the  successors  of  all  the  Judg- 
ment debtors  was  material  in  the  sense  that 
it  was  necessary  for  them  to  prove  that  they 
bad  succeeded  to  the  interest  of  some  Judg- 
ment debtor  in  some  part  of  the  property, 
and  the  Judgment  is  necessarily  conclusive 
upon  that  point  Does  It  appear  that  any- 
thing further  was  determined  by  the  Judg- 
ment? We  certainly  cannot  say  that  the  offer 
to  allow  Judgment  permitting  plaintiffs  to  re- 
deem admitted  anything  more  than  was  es- 
sential to  such  right  of  redemption.  The 
Judgment  upon  Its  face  shows  that  there 
was  no  trial  of  any  of  the  issues,  and  that 
the  Judgment  was  purely  a  consent  Judg- 
ment based  entirely  on  the  offer  and  accept- 
ance. It  cannot  be  said,  with  any  degree  of 
certainty  whatever,  from  the  face  of  this 
record  that  the  question  of  the  succession 
as  to  the  Argali  interest  was  litigated  and 
determined  in  that  proceeding.  Indeed,  the 
contrary  affirmatively  appears,  and  we  are 
satisfied  that  the  Judgment  Is  conclusive  only 
of  that  which  Is  essential  to  support  It  viz.: 
that  plaintiffs  had  succeeded  to  such  an  in- 
terest in  the  property  as  entitled  them  to  re- 
deem. We  think  the  somewhat  peculiar  ad- 
judication of  the  decree  as  to  the  character 
in  which  the  plaintiffs  redeemed  the  premi- 
ses, adds  nothing  to  the  effect  of  the  record. 
Some  point  is  made  as  to  the  acceptance  on 
redemption  of  ail  the  redemption  money.  In- 
cluding that  portion  due  on  the  Argail  inter- 
est, but  we  do  not  see  how  this  can  affect  the 
question  here  discussed. 

It  is  contended  by  appellant  that,  as  the 
plaintiffs  have  chosen  to  set  forth  In  their 
supplemental  complaint  the  particular  facts 
upon  which  their  alleged  title  to  the  Argail 
Interest  rests,  the  allegation  of  ownership, 
in  connection  therewith,  was  a  mere  con- 
clusion, that  they  could,  therefore,  recover 
only  by  showing  title  by  forfeiture  from  the 
Argalls,  and  that  the  Judgment  roll  In  the 
redemption  suit  was  inadmissible  under  the 
issues  made  to  show  title  In  them.  See  Cas- 
tro V.  Richardson,  18  Cal.  478;  Lick  v.  Diaz, 
30  Cal.  «5,  75;  Haven  v.  Seeley,  59  Cal.  494; 
Turner  v.  White,  73  Cal.  299,  14  Pac.  794; 
Levins  v.  Rovegno,  71  Cal.  275,  12  Pac.  101 ; 
Hesser  v.  Miller,  77  Cal.  102,  19  Pac.  37."); 
Gruwell  v.  Seybolt  82  Cal.  9,  22  Pac.  938; 
Sav.  &  Loan  Soc.  v.  Burnett  106  Cal.  514, 
538,  39  Pac.  922.  There  is  much  force  in 
this  contention,  but  as  we  here  uphold  ob- 
jections made  by  appellant  to  this  judgment 
roll,  which  go  to  the  merits,  It  <vlll  be  un- 
necessary to  discuss  an  objection  of  this 
nature,  which  could  be  obviated  by  amend- 
ment of  the  pleadings.  No  point  is  made  on 
this  appeal  as  to  the  findings  of  fact  relating 
to  the  question  of  forfeiture.  It  may  be  ma- 
terial to  that  question  to  determine  whether 
at  the  time  of  the  service  of  the  notice  to 
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-contrlbnte,  the  plaintiffs  had  been  notified, 
actually  or  constructlTeiy,  of  the  transfer 
by  the  Argalla.  As  this  question  has  not 
beox  discussed,  we  do  not  decide  the  same. 
It  appears  unnecessary  to  require  the  parties 
to  again  litigate  the  question  of  title  as  to 
the  remaining  eleven-twentieths  of  the  prop- 
erty. As  to  that  portion  the  Judgment  was 
clearly  correct. 

To  the  extent  that  the  Judgment  decrees 
that  plaintiff  F.  F.  Britton  Is  the  owner  of  an 
undivided  one-fourth  of  the  property,  that 
plaintiff  Annie  L.  Emerson  is  the  owner  of 
an  undivided  one-fourth  thereof,  and  that 
plaintiff  Jacob  Miller  Is  the  owner  of  an  un- 
divided one-twentieth  thereof,  the  Judgment 
and  order  denying  a  new  trial  are  affirmed. 

As  to  the  remaining  undivided  nine-twenti- 
eths, constituting  what  is  known  as  the  Ar- 
gall  Interest,  the  Judgment  and  order  are  re- 
versed, and  tlie  cause  remanded  for  a  new 
trial,  with  the  right  to  the  parties  to  amend 
their  pleadings  as  they  may  be  advised. 

We  concur:  SHAW.  J.;  HEXSHAW,  J.; 
McFARIiAND,  J.;   LORIGAN,  J. 


3  Cat.  App.  274 

WAGNER   V.  WEDELL. 

(Court   of   App<>al.    First   District,    California. 
March  10.  1906.) 

1.  Chattel    Mobtoages    —    Apsionmest   — 
Rights  of  Pabties— Foreclosure. 

Where,  after  plaintiff  assigned  a  second 
chattel  mortgage  on  property  to  defondant,  a 
prior  mortgagee,  with  tlie  understanding  that 
ix)th  mortgages  were  to  be  foreclosed  at  the  same 
time,  the  oniount  due  plaintiff  to  be  paid  out  of 
the  proceedH  of  sale,  and  the  assignment  ap- 
pointing defendant  plaintiff's  attorney  to  take 
all  lawful  means  for  the  recovery  of  the  amount 
due,  defendant,  who  bad  acquired  title  to  the 
property,  satisfied  iioth  mortgages  of  record,  he 
was  liable  to  plaintiff  for  tlic  amount  due  on 
the  latter's  mortgage;  plaintiff  having  the  riglit 
to  rely  on  a  judicial  sale  before  he  could  be  de- 
prived of  his  security  without  payment  of  the 
amount  due  bim. 

2.  Same— Estoppkl. 

Where  defendant,  a  prior  mortgagee,  tools 
an  assignment  from  plaintiff  of  the  latter's  sec- 
ond mortgage,  under  an  assignment  appointing 
him  plaintiff's  agent  to  collect  the  indebtedness, 
and  thereafter  acquired  title  to  the  property, 
satisfied  the  mortgages  of  record,  sold  the  prop- 
erty, and  tooij  notes  and  mortgages  for  part  of 
the  purchase  price,  he  was  responsible  to  plain- 
tiff for  money  had  and  received,  was  thereafter 
estopped  as  to  plaintiff  from  saying  that  such 
notes  and  mortgages  were  not  money. 

3.  Money  Recievbd— Gbodnds  of  Action. 

Where,  after  taking  an  a.ssignment  of  piain- 
tiFs  second  chattel  mortgage  for  the  purposes 
of  foreclosure  only,  defendant,  a  prior  mort- 
pagpc,  who  had  acquired  title  to  the  property, 
satisfied  the  mortgages  of  record  and  sold  ttie 
property,  he  was  responsible  to  plaintiff  for 
money  had  and  received  under  the  common 
counts,  and  plaintiff's  remedy  was  not  limited  to 
pursuit  of  the  mortgages  taken  by  defendant  for 
the  purchase  price. 

4.  Same— Complaint— SuFFiriEscY. 

.V  complaint  ciiarging  defendant,  as  agent 
of  plaintiff,  with  having  sold  plaintiff's  note 
:\nd  mortgage  for  a  certain  sum  for  and  on  ac- 
count of  plaintiff,  and  that,  although  demand 


had  been  made,  defendant  had  not  paid  plain- 
tiff the  said  sum,  nor  any  part  thereof,  stated 
facts  sufficient  to  constitute  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Money  Received,  {{  53,  50. 1 

5.  Tbial— Motion   fob  Nonsttit— Evidence. 
A  plaintiff's  evidence  mast  be  regarded  as 
true  for  the  purposes  of  a  defendant's  motion  for 
nonsuit. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4C, 
Cent.  Dig.  Trial,  {{  373,  374.] 

Appeal  from  Siverlor  Court,  City  and 
County  of  San  Francisco;  J.  G.  B.  Hebbard. 
Judge 

Action  by  David  Wagner  against  Theodore 
Wedeil.  From  a  Judgment  for  defendant, 
and  from  an  order  denying  his  motion  for  a 
new  trial,  plaintiff  appeals.    Reversed. 

Reed  &  Hanklns,  for  appellant  E>lgar  D. 
Peixotto,  for  respondent 

COOPER,  J.  Upon  the  close  of  plaintiff's 
testimony  the  court  granted  defendant's  mo- 
tion for  a  nonsuit,  and  Judgment  was  accord- 
ingly entered.  Plaintiff  appeals  from  the 
Judgment,  and  order  denying  his  motion  for 
a  new  trial. 

The  evidence  shows  substantially  the  fol- 
lowing facts :  On  July  22, 1903,  Luclen  Blum 
and  Peter  Verdon  executed  to  defendant  a 
chattel  mortgage  on  the  furniture,  house- 
hold goods,  and  kitchen  and  dining-room 
wares,  contained  in  a  building  known  as  41 
and  45  Stockton  street,  to  secure  the  payment 
of  a  promissory  note  for  $1,500  and  Interest 
to  accrue  thereon.  On  the  same  day  the  same 
mortgagors  executed  and  delivered  to  plain- 
tiff a  second  chattel  mortgage  on  the  same 
property  to  secure  a  promissory  note  for 
$1,000,  besides  interest  Both  mortgages 
were  properly  recorded.  Afterwards,  the 
mortgagors  being  in  default  In  the  payment 
of  interest,  the  defendant  went  to  the  plain- 
tiff and  asked  him  to  assign)  his  mortgage  to 
defendant  for  convenience,  so  that  defendant 
could  foreclose  both  mortgages  In  the  one 
action.  It  was  finally  agreed  that  the  plain- 
tiff should  assign  his  mortenge  to  the  defend- 
ant and  that  the  defendant  should  imme- 
diately commence  foreclosure  proceedings, 
and  pay  plaintiff  out  of  the  proceeds  of  the 
sale  under  foreclosure.  The  plaintiff  told 
defendant  at  the  time  of  the  assignment  that 
he  would  bid  in  the  property  for  enough  to 
cover  both  mortgages.  The  assignment  was 
in  writing,  and  contained  the  following 
clause:  "And  hereby  appoint  the  said 
Theodore  Wedeil  my  true  and  lawful  at- 
torney Irrevocable,  In  my  name  or  otherwise, 
to  have,  use,  and  take  all  lawful  means  for 
the  recovery  of  said  note,  money  and  Inter- 
est." It  was  duly  acknowledged,  and  was 
afterwards  placed  upon  record  at  the  request 
of  the  defendant  At  the  time  of  making  the 
assignment  the  defendant  gave  to  plaintiff 
tlie  following  writing:  "San  Francisco, 
Oct  8th.  1003.  One  day  after  date  I,  Theo- 
dore Wedeil,  promise  to  pay  to  David  Wag- 
ner, the  sum  up  to  one  thousand  dollars  Id 
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gold  coin,  out  of  the  tuiIe  of  the  rooming 
honse  known  as  41  and  45  Stockton  street, 
San  Francisco,  Cal.,  after  gaining  possession 
of  the  same.  Theodore  Wedell.  Witness: 
George  Patttson."  PlalntltT  asked  the  de- 
fendant abont  the  words  of  the  writing  "up 
to  one  thousand  dollars."  Defendant  re- 
plied :  "Well,  that  is  only  a  matter  of  form. 
That  Is  all  right  Tou  will  get  yonr  money 
as  soon  as  the  foreclosure  Is  made."  Plaln- 
tltT replied  that  he  would  bid  In  the  property 
to  the  amount  of  both  mortgages.  On  the 
12th  day  of  October,  1903,  the  defendant,  be- 
ing the  owner  of  the  first  mortgage,  and  the 
owner  of  record  of  the  second  mortgage,  had 
both  said  mortgages  satisfied  of  record.  Al- 
though the  evidence  does  not  show  it,  the  de- 
fendant evidently  had  procured  the  title  from 
the  mortgagors  at  the  time  he  had  the  mort- 
gages satisfied,  for  he  afterwards  sold  the 
property  and  dealt  with  it  as  his  own.  De- 
fendant sold  the  property  afterwards,  the 
date  not  being  shown,  to  George  P.  Beck  and 
wife,  and  received  therefor  $1,000  in  money, 
and  a  note  for  $1,500,  In  his  own  favor,  se- 
cured by  a  mortgage  upon  the  same  property, 
and  also  a  note  for  $1,350,  executed  in  favor 
of  A.  C.  Blum,  secured  by  a  second  mortgage 
upon  the  same  property.  The  defendant.  In 
satisfying  the  former  mortgages  of  record, 
in  selling  the  property  to  Beck  and  wife,  and 
in  taking  the  second  set  of  mortgages  from 
Beck  and  wife,  acted  without  the  consent  or 
knowledge  of  the  plaintiff.  In  fact,  after 
plalntifF  had  heard  of  the  sale  from  other 
sources  and  asked  defendant  about  It,  de- 
fendant did  not  state  the  facts,  but  saifl  to 
plaintiff,  "There  is  a  sale  on,  but  It  had  not 
been  consummated."  Afterwards  in  a  con- 
versation with  plaintiff  as  to  the  mortgage 
to  Blnm,  defendant  said:  "There  has  been 
a  good  deal  of  crooked  business  done  up  In 
the  real  estate  office,  and  that  second  mort- 
gage I  know  nothing  about,  anything  more 
than  it  is  put  there.  It  is  a  fictitious  name 
that  was  put  there  as  a  bluff."  When  plain- 
tiff asked  the  defendant  as  to  the  money 
coming  to  him  defendant  said :  "Everybody 
In  this  country  has  got  to  look  out  for  him- 
self and  do  the  best  he  can."  Plaintiff  has 
not  been  paid. 

We  are  of  the  opinion  that  the  defendant 
Is  liable  to  the  plaintiff  for  the  $1,000,  and 
the  Interest  that  was  due  thereon  at  the  time 
the  property  was  sold  by  defendant  less  the 
$10  paid  plaintiff  when  he  assigned  his  mort- 
gage to  defendant  and  legal  interest  on  such 
sum  since  the  said  sale.  The  defendant  was 
the  agent  of  plaintiff  "to  take  all  lawful 
means  for  th'e  recovery  of  said  note,  money, 
and  interest"  As  such  agent  it  was  his  duty 
to  act  Id  the  utmost  good  faith  for  the  in- 
terests of  bis  principal.  He  had  taken  the 
assignment  for  the  purpose  of  foreclosing 
both  mortgages,  and  under  an  express  state- 
ment by  plaintiff  that  at  foreclosure  sale  he 
would  bid  In  the  property  for  an  amount  suffi- 
cient to  cover  both  mortgages.    Be  bad  been 


made  the  plalntlflfs  agent  to  foreclose  the 
plaintiff's  mortgage,  and  to  recover  the  money 
and  Interest  due  thereon.  Plaintiff  had  the 
right  to  rely  upon  defendant,  and  it  was  the 
duty  of  the  defendant  to  act  within  the  scope 
of  his  agency  for  the  Interest  of  his  principal, 
and  not  adversely  to  him.  If  defendant  had 
proceeded  to  foreclose  the  mortgages,  he 
would  have  had  the  right  to  a  decree  that 
bis  own  mortgage  and  costs  be  first  paid, 
and  then  the  balance  to  be  applied  to  plain- 
tiff's second  mortgage.  If  defendant  had  so 
foreclosed,  and  the  property  bad  only  sold 
for  enough  at  judicial  sale  to  pay  the  amount 
due  to  defendant,  he  would  not  have  been 
responsible  to  plaintiff ;  but  plaintiff  had  the 
right  to  rely  upon  a  Judicial  sale  before  he 
could  be  deprived  of  his  security  without 
payment  of  the  amount  due  him.  Defendant 
satisfied  and  canceled  the  mortgage  held  by 
plaintiff  without  plaintiff's  consent  He  did 
this  to  clear  his  own  title  to  the  property. 
He  then  sold  the  property,  without  consult- 
ing the  plaintiff,  and  apparently  for  a  sum 
more  than  sufficient  to  pay  both  himself  and 
the  plaintiff;  and,  even  if  he  did  not,  he 
had  no  right  to  satisfy  and  cancel  the  mort- 
gage of  the  plaintiff  without  becoming  liable 
to  plaintiff  for  the  amount  due  him.  When 
defendant  sold  the  property,  and  took  notes 
and  mortgages  for  part  of  the  purchase  price, 
he  was  thereafter  estopped  as  to  plaintiff 
from  saying  that  such  notes  and  mortgages 
were  not  money.  He  sold  the  property  and 
was  paid  for  it  Whether  it  was  all  in 
money  or  that  which,  as  to  plaintiff,  ought 
to  have  been  money,  makes  no  difference. 
He  is  responsible  to  plaintiff  for  money  had 
and  received,  for  the  reason  that  he  is  es- 
topped from  saying  that  he  did  not  sell  for 
money.  Defendant's  main  argument  Is  to 
the  effect  that  plaintiff  has  mistaken  his 
remedy,  and  that  defendant  is  not  responsible 
for  money  had  and  received  under  the  com- 
mon counts,  but  that  plaintiff's  only  remedy 
is  by  pursuit  of  the  mortgages  taken  by  de- 
fendant We  are  not  inclined  to  look  with 
favor  upon  such  contention.  It  certainly 
wouM  not  be  In  furtherance  of  honesty  and 
fair  dealing  between  man  and  man.  In 
Moses  V.  McFarlan,  2  Burr.  1006,  Lord  Mans- 
field said.  In  speaking  of  the  action  for  money 
had  and  received :  "One  great  benefit  which 
arises  to  suitors  from  the  nature  of  this  ac- 
tion Is  that  plaintiff  need  not  state  the  sprrinl 
circumstances  from  which  he  concludes  tliiit, 
ex  aequo  et  bono,  the  money  received  by  the 
defendant  ought  to  be  deemed  to  belong  to 
him.  He  may  declare  generally  that  the 
money  was  received  to  his  use,  and  make  out 
his  case  at  the  trial.  This  kind  of  action  to 
recover  back  money  which  ought  not,  in  Jus- 
tice, to  be  kept  is  very  beneficial,  and  tiiere- 
fore,  much  encouraged.  It  lies  for  money 
paid  by  mistake,  or  upon  a  consideration 
which  happens  to  fall,  or  extortion,  or  oppres- 
sion, or  an  undue  advantage  of  the  plaintiff's 
Situation,  contrary  to  the  laws  made  for  the 
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protection  of  persons  nnder  fliese  clrcnm- 
stancea."  The  above  quotation  was  referred 
to  wltli  approval  by  our  own  court  In  Minor 
V.  Baldridge,  123  Cal.  190,  55  Pac.  783,  where 
It  was  said  tbat  it  is  well  established  in  this 
state  that  the  common  counts  in  assumpsit 
may  be  used,  and  that  at  common  law  such 
counts  could  be  used  to  recover  money  ob- 
tained by  false  and  fraudulent  representa- 
tions. 

In  Floyd  v.  Day,  3  Mass.  403,  3  Am.  Dec. 
171,  It  was  held  that  where  an  agent  com- 
promises a  demand  of  his  principal,  by 
receiving  from  the  debtor  a  negotiable  note, 
indorsed  specially  to  the  agent,  an  action 
for  money  had  and  received  will  lie.  In  the 
opinion  it  is  said:  "In  fact,  when  the  de- 
fendant, instead  of  money,  received  this  note 
of  Pllsbury,  and  discharged  him,  the  prop- 
erty of  the  note  was  in  the  defendant,  and 
he  became  immediately  answerable  to  the 
plaintiff  for  the  amount  of  the  liquidated 
damages,  which  made  a  part  of  the  consid- 
eration of  the  note,  as  so  much  money  re- 
ceived by  him  to  her  use,  and  an  action  of 
assumpsit  is  her  proper  remedy.  For,  al- 
though the  defendant  received  no  money, 
yet  by  this  transaction  be  discharged  Plls- 
bury from  the  plaintiff's  demand  on  him  for 
money,  and  be  must  be  considered  as  hav- 
ing made  himself  answerable  to  her  for  the 
money  he  ought  to  have  received  from  Pils- 
bury."  Floyd  v.  Day  has  everywhere  been 
regarded  as  authority  on  the  proposition  that, 
in  such  case,  an  action  for  money  bad  and 
received  will  lie.  Under  the  rule  In  that 
case,  when  the  defendant  in  the  present  case, 
Instead  of  foreclosing  the  mortgages,  or  In- 
stead of  receiving  the  money  on  the  sale, 
released  plaintiff's  mortgage  and  received 
the  $1,000  and  the  mortgages  of  Beck  and 
wife,  he  became  immediately  chargeable  to 
plaintiff  as  for  so  much  money  received  to 
the  use  of  plaintiff.  The  same  rule  was  laid 
down  In  Beardsley  v.  Root,  11  Johns.  (N. 
Y.)  464,  6  Am.  Dec.  386,  where  It  was  held 
that  such  action  would  lie,  even  though  the 
defendant  had  received  no  money,  but  had 
wrongfully  discharged  a  debt  due  his  princi- 
pal In  payment  of  his  own  debt  It  is  there 
said :  "The  general  rule  Indisputably  is,  that 
the  action  for  money  had  and  received  can- 
not be  supported  unless  the  defendant  has 
actually  received  money.  It  has.  however, 
been  held  in  the  English  courts  that  taking 
negotiable  paper  is  equivalent  to  the  receipt 
of  money.  •  •  *  Here  the  attorney  or 
agent  has  discharged  a  debt  due  to  his  prin- 
cipal, and  applied  that  debt  to  the  payment 
and  satisfaction  of  his  own  debt,  for  the 
amount  of  which  he  is  liable  to  the  plaintiff 
In  this  form  of  action." 

In  Bullard  v.  Haseall,  25  Mich.  1.'52,  It 
was  held  that  such  action  would  lie  even 
though  defendant  did  not  receive  any  money. 
It  Is  there  said :  "But  it  is  objected,  by  the 
counsel  for  plaintiff  In  error,  that  assumpsit 
(or  money   had  and   received  could  not  be 


maintained  by  the  plaintiff,  because  tbere 
was  no  evidence  tbat  the  defendant  actually 
received  the  money  for  the  draft  To  this 
objection  tbere  are  two  sufficient  answers: 
First,  as  the  evidence  clearly  shows  that  the 
draft,  which  belonged  to  the  plaintiff,  came 
to  the  defendant's  possession,  who  gave  a 
receipt  for  it  In  the  name  of  the  firm,  and 
thus  discharged  the  government  from  liabili- 
ty for  the  claim,  and  thereby  cut  off  the  plain- 
tiff's remedy  against  the  government  and 
then,  instead  of  banding  it  over  to  the  plain- 
tiff, or  procuring  the  money  upon  it  and  pay- 
ing it  over  to  him,  that  he  wrongfully  de- 
prived the  plaintiff  of  the  opportunity  of  ob- 
taining the  money  upon  it,  and  wrongfully 
enabled  another  party  to  obtain  it.  It  does 
not  now  lie  with  him  to  deny  that  he  had 
himself  received  the  money,  whether  he  did 
in  fact  receive  it  or  not  It  was  his  duty,  as 
between  himself  and  the  plaintiff.  If  be  dis- 
posed of  it  at  all,  to  have  obtained  the  money 
for  it,  and  to  have  paid  It  over  to  the  plain- 
tiff ;  and  If  he  chose  to  dispose  of  It  witliout 
obtaining  the  money,  the  disposition  being 
wrongful  as  against  the  plaintiff,  he  Is  es- 
topped to  deny  that  he  received  the  money." 
In  Thompson  v.  Babcock,  Bray  ton  (Vt)  24, 
the  plaintiff,  having  mortgaged  a  lot  of  land, 
executed  a  deed  of  the  same  land  to  Burbank, 
and  delivered  the  deed  to  Babcock  to  enable 
him  to  dispose  of  the  same  and  pass  the  title 
to  a  purchaser.  Babcock,  on  disposing  of  the 
land  as  plaintiff's  agent  took  notes  of  hand 
against  a  third  person  and  a  quantity  of 
paper  instead  of  money.  The  court  held  that 
defendant  was  not  authorized  to  sell  for  any- 
thing but  money,  and  having  done  so  he  was 
liable  on  the  common  connts  for  money  had 
and  received.  In  Andrew  v.  Robinson  and 
Others,  3  Campbell,  199,  it  was  held  that 
where  an  insurance  broker  had  received 
credit  in  account  with  an  underwriter  for  a 
loss  upon  a  policy,  and  had  thus  deprived  hla 
principal  of  all  remedy  against  the  under- 
writer, the  action  for  money  had  and  re- 
ceived would  lie,  and  Lord  EUensborongh 
held  that  defendants  "were  estopped  from 
saying  that  they  had  not  this  sum  in  their 
hands  for  the  plaintiff's  use." 

The  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  charges  the  de- 
fendant as  agent  of  the  plaintiff,  with  having 
sold  the  plaintiff's  note  and  mortgage  for 
$1,000  for  and  on  account  of  plaintiff;  that 
although  demand  has  been  made,  the  defend- 
ant has  not  paid  the  plaintiff  the  said  sum 
of  ?1,000  nor  any  part  thereof.  If  the  de- 
fendant sold  the  plaintiff's  note  and  mort- 
gage for  ?1,000,  and  did  not  receive  the  $1,000. 
he  should  have  received  It  What  has  been 
said  relates  to  the  ruling  on  the  motion  for 
a  nonstiit  and  in  such  case  we  must  regard 
all  the  plaintiffs  evidence  as  being  true  for 
the  purposes  of  the  motion. 

The  judgment  and  order  are  reversed. 

We  concur:    HARRISON,  P.  J. ;  HALL,  J. 
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ORACE;  ▼.  POWLESON  et  al. 

(Court   of   Appeal,   First   District,   California. 
March  20,  1906.) 

1.  Quieting  Title— Staxutoet  Pbovisioss— 
Defenses. 

Where,  in  a  suit  against  the  city  and  coun- 
ty of  San  Francisco  to  quiet  title,  it  appear- 
ed that  plaintiff  had  had  such  adverse  posses- 
sion as  to  confer  title  under  Civ.  Code,  f  1007, 
the  fact  that  the  land  involved  was?  within  the 
lands  included  in  Act  March  14,  1870  (St.  18C9- 
70,  p.  353,  c.  249),  authorizing  tl<.e  city  and 
county  to  convey  certain  lands  to  persons  claim- 
ing under  those  in  possession  prior  to  a  certain 
4ate,  was  no  defense,  in  the  absence  of  any  show- 
ing that  Bome  person  existed  for  whom,  by 
reason  of  such  possession,  the  property  was  held 
in  trust. 

2.  Same. 

The  fact  that  plaintiff  himself  might  have 
secured  a  deed  from  the  city  and  county  under 
the  act  of  1870  did  not  defeat  the  title  acquired 
by  bim  by  virtue  of  his  adverse  possession. 

Appeal  from  Superior  Ck>urt,  City  and 
County  of  San  Francisco;  Frank  H.  Eerri- 
gan.  Judge. 

Action  by  E.  Orack  against  Grace  M.  Pow- 
leson,  as  administratrix,  and  others.  From 
a  Judgment  In  favor  of  plaintiff,  except  as 
against  defendant  city  and  county  of  San 
Francisco,  plaintiff  appeals.    Reversed. 

Tobin  &  Tobln,  for  appellant  Percy  V. 
Long,  City  and  County  Atty.,  for  respondent 

HARRISON,  C.  J.  Action  to  quiet  title. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, quieting  his  title  to  the  land  described  In 
the  complaint  as  against  the  defendant 
Powleson,  but  refusing  to  quiet  it  as  against 
the  defendant  the  city  and  county  of  San 
Francisco.  The  plaintiff  has  appealed  from 
the  Judgment,  presenting  his  appeal  upon 
the  Judgment  roU  without  any  bill  of  excep- 
tions. 

Tbe  land  Involved  In  the  action  is  situate 
In  the  dty  and  county  of  San  BYancisco  on 
the  southerly  line  of  Golden  Gate  avenue  100 
feet  easterly  from  Scott  street  snd  having  a 
frontage  of  25  feet  with  a  depth  of  100 
feet.  Tbe  court  found  that  tbe  plaintiff 
deraigns  his  title  by  mesne  conveyances 
under  a  so-called  pre-emption  claim  of  one 
Henry  Merrltt,  made  In  1850,  which  embra- 
ces the  land  described  In  the  complaint;  and 
It  also  found  that  "the  plaintiff,  by  himself 
and  bis  predecessors  In  Interest,  has  been  In 
open,  notorious,  exclusive,  and  adverse  pos 
session  of  said  premises  and  every  part 
thereof,  and  has  paid  all  taxes  levied  and 
assessed  thereon  for  city,  county  and  state 
purposes  r  -r  a  period  of  more  than  10  years 
next  before  the  beginning  of  this  action." 
By  virtue  of  the  provisions  of  section  1007, 
Civ.  Code,  the  finding  that  the  plaintiff  bns 
had  an  adverse  possession  of  tbe  land  in 
question  for  more  than  10  years  prior  to  the 
commencement  of  tbe  action  shows  that  be 
has  acquired  a  title  thereto  by  prescription 
sufficient  against  all.  The  provisions  of  the 
section  include  the  respondent,  and  In  the 
S5P.-^ 


absence  of  any  further  evidence,  the  plain- 
tiff was  entitled  to  the  Judgment  asked  for 
by  him.  If  there  were  any  ground  upon 
which  the  respondent  would  not  be  subject 
to  the  provisions  of  the  section  It  was  an 
affirmative  defense,  to  be  presented  upon  the 
record  and  established  by  evidence.  In  its 
answer  to  the  complaint  the  respondent  al- 
leges that  it  holds  tbe  legal  title  to  the  prop- 
erty In  trust,  to  be  disposed  of  and  conveyed 
to  the  parties  entitled  thereto  and  designated 
In  an  act  of  tbe  Legislature  of  the  state  of 
California  entitled  "An  act  to  expedite  the 
settlement  of  land  titles  In  the  dty  and  coun- 
ty of  San  Francisco,  and  to  ratify  and  con- 
firm the  acts  and  proceedings  of  certain 
authorities  thereof,"  approved  March  14, 
1870;  and  that  the  legal  title  thus  held  by  it 
in  trust  Is  the  only  Interest  or  claim  which 
it  has  therein;  that  by  the  aforesaid  act  of 
March  14,  1870,  the  Legislature  basprescribed 
the  terms  and  conditions  and  designated  the 
manner  In  which  the  legal  title  of  said 
premises  shall  be  disposed  of  and  conveyed 
by  It  to  the  party  or  parties  designated  In 
said  act  as  entitled  to  said  conveyance;  that 
said  title  has  never  been  disposed  of  or 
conveyed  at  all;  and  that  said  act  provides 
a  plain,  speedy,  and  adequate  method  by 
which  its  title  can  be  conveyed  to  plaintiff  if 
he  has  title  to  It;  and  that  he  has  never 
availed  himself  of  said  method  for  the  pur- 
pose of  procuring  said  legal  title.  The 
court  made  a  finding  in  accordance  with 
these  averments,  and  as  a  conclusion  of  law 
therefrom  held  that  the  plaintiff  Is  not  enti- 
tled to  a  decree  quieting  his  title  as  against 
the  city  and  county. 

The  lands  within  the  city  and  county  of 
San  Francisco  which  were  formerly  held 
by  the  pueblo  of  San  Francisco  are  those 
which  were  embraced  within  the  limits  of 
the  Van  Ness  ordinance  and  those  commonly 
known  as  "Outside  Lands."  The  former 
Includes  those  within  the  charter  limits  of 
the  city  of  San  Francisco  as  defined  In  the 
act  for  Its  Incorporation,  passed  April  15, 
1851,  and  were  released  to  the  city  by  the 
act  of  Congress  of  July  1,  18&4;  and  tbe 
latter  Includes  that  portion  of  the  pueblo 
lands  confirmed  to  the  city  by  the  decree  or 
the  Circuit  Court  of  the  United  States  May 
18,  1865,  which  He  outside  of  the  charter 
limits  of  1851  and  were  conveyed  to  the  city 
by  the  act  of  Congress  of  March  8,  1806. 
The  act  of  March  14.  1870  (St  1869-70,  p. 
353,  c.  249),  covers  the  land  Included  In 
both  of  these  descriptions,  and  authorizes  a 
conveyance  to  be  made  by  the  city  and  county 
of  land  included  In  each;  but  In  defining  the 
class  of  persons  to  whom  such  conveyances 
may  be  made  tbe  Legislature  has  precluded 
It  from  making  a  conveyance  to  any  one  who 
is  not  within  tbe  class  so  defined.  Of  the 
outside  lands  it  is  authorized  to  make  a  con- 
veyance only  to  those  who,  either  In  person 
or  through  persons  from  whom  they  claim  or 
derive  possession,  were  in  possession  on  the 
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8th  of  March,  1866.  Of  the  lands  covered  by 
the  Van  Ness  ordinance  the  conveyance  can 
be  made  only  to  those  who,  by  themselves, 
their  tenants  or  the  persons  through  whom 
they  claim  or  derive  possession,  were  In 
possession  on  or  before  January  1,  1855,  and 
remained  in  such  possession  until  and  In- 
cluding June  20,  1855.  It  Is  only  for  such 
persons  that  the  dty  and  county  holds  any 
of  said  land  in  trust  for  conveyance,  or  to 
whom  It  is  authorized  by  said  act  to  make  a 
conveyance;  and  in  the  absence  of  any  show- 
ing of  such  possession  the  provisions  of  the 
act  of  March  14,  1870,  are  not  available  as 
a  defense  to  the  plaintiff's  complaint.  It 
was  therefore  incumbent  upon  the  respond- 
ent, not  only  to  allege  as  an  affirmative 
defense  to  the  plaintiff's  right  of  action,  but 
also  to  show  at  the  trial  the  existence  of 
some  person  for  whom,  by  reason  of  such 
possession  the  property  is  held  by  it  in  trust 
to  be  conveyed  to  him.  The  land  Involved 
in  the  present  action  is  within  the  limits  of 
the  Van  Ness  ordinance;  and  the  finding  ot 
the  court  that  it  was  not  reserved  under  that 
ordinance  for  any  public  use,  or  set  apart 
for  any  municipal  purpose,  showed  that  it  is 
not  incapable  of  alienation  or  of  being  acquir- 
ed by  adverse  possession. 

Neither  did  the  fact  that  it  was  held  under 
a  trust  to  convey  it  to  persons  who  might  be 
entitled  thereto  prevent  the  plaintiff  from 
acquiring  a  title  by  adverse  possession. 
Ames  V.  San  Diego,  101  Cal.  390,  35  Pac. 
1005.  As  the  respondent  did  not  allege  In  its 
answer  any  previous  possession  of  the  prop- 
erty, and  as  the  court  states  in  its  findings 
that  there  was  no  evidence  Introduced  at 
the  trial  to  show  that  the  plaintiff  or  his 
predecessors  were  or  were  not  in  possession 
of  any  portion  of  the  property  on  the  1st  day 
of  January,  1855,  or  on  the  20th  day  of 
June,  1855,  or  at  any  time  between  those 
dates,  the  act  of  March  14,  1870,  was 
irrelevant  to  the  controversy  between  the 
parties.  "There  is  no  presumption  that  any 
portion  of  the  land  covered  by  the  ordinance 
was  or  was  not  in  the  actual  possession  of 
any  one  during  this  period;  but  in  any  legal 
proceeding,  in  which  the  fact  whether  a 
particular  parcel  of  land  was  or  was  not  then 
held  in  actual  possession,  becomes  material  it 
must  be  established  by  that  party  who  relies 
upon  the  fact  as  an  affirmative  issue  in  sup- 
port of  his  claim  or  defense."  Goodwin  v. 
Scheerer,  IOC  Cal.  690,  40  Pac.  18.  The 
finding  that  the  plaintiff  might  have  secured 
a  city  deed  under  the  Act  of  1870  if  he  had 
proved  possession  of  said  property  by  him- 
self or  his  predecessors  in  Interest  on  the  1st 
day  of  January,  1855,  and  continuously  there- 
after until  the  20th  day  of  June.  1855,  has 
no  legal  significance  in  the  absence  of  a  find- 
ing that  he  had  such  possession  or  was  able  to 
make  such  proof.  Even  if  such  possession 
could  have  been  established  it  would  not 
have  defeated  the  title  acquired  by  him  by 
virtue  of  bis  10  years'  adverse  possession,  or 


justified  tbe  court  in  refoalng  to  give  him 
Judgment. 

The  Judgment  in  favor  of  the  respondent 
is  reversed,  and  the  superior  court  is  direct* 
ed  to  enter  Judgment  upon  its  findings  In 
favor  of  the  plaintiff  and  against  the  respond- 
ent as  prayed  for  in  his  complaint 

We  concur:    COOPER,  J;  HALL,  J. 


t  C&l.  App.  28ft 

GANNON  V.  McKENZIE. 

(Court  of  Appeal,  Third   District,   California. 
March  20,  1906.) 

1.  Motions — Sukpbise— Lea.ve  to  Renew. 

Where,  on  motion  by  defendant  for  a 
change  of  the  place  of  trial,  he  made  no  claim 
that  he  was  taken  by  surprise  by  plaintiff's 
affidavit  in  opposition  to  his  own  affidavit  and 
asked  no  time  to  offer  further  proof,  a  subse- 
quent motion  for  leave  to  renew  his  former  mo- 
tion on  the  ground  of  surprise  and  for  the  pnr- 
pose  of  introducing  new  evidence  to  rebut  the 
affidavit  of  plaintiff  was  properly  denied. 

2.  Judgment— CoNFOBMiTT  to  Pleading. 

A  complaint  for  board  furnished,  labor 
done,  and  the  value  of  broom  brush  will  not 
support  a  judgment  for  hire  of  a  team,  nor 
for  gasoline  furnished. 

3.  W'oBK  AND  Labob— Wages  of  Son. 

Under  Civ.  Code,  S  197.  providing  that 
a  father  is  entitled  to  the  services  and  earnings 
of  his  minor  son.  there  may  be  a  recovery  for 
labor  of  the  plaintiff's  son  under  a  complaint 
for  labor  done. 

4.  SAtES— Action  tob  Pbice— Time  to  Sue. 

Under  a  contract  whereby  defendant  pur- 
chased broom  brush  while  the  broom  com  was 
standing  in  the  field  and  agreed  to  cut,  harvest, 
and  bale  the  crop  at  his  own  expense,  and  the 
plaintiff  delivered  possession  of  the  crop  to  him 
but  defendant  failed  to  perform  the  contract, 
an  action  for  the  price  of  the  broom  brush 
might  properly  be  commenced  before  the  crop 
was  harvested  and  baled,  where  the  failure 
to  harvest  and  bale  it  was  due  to  the  fault  of 
the  defendant. 

Appeal  from  Superior  Court,  Glenn  Coun- 
ty;   Wm.  M.  Finch,  Judge. 

Action  by  Allen  Cannon  against  George  F. 
McKenzle.  EYom  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Modified. 

E.  De  Los  Mc<Tee,  for  appellant.  Donohoe 
&  Freeman,  for  respondent 

CHIPJIAN,  P.  J.  This  Is  an  action  to  re- 
cover the  value  of  certain  18  tons  of  broom 
brush  and  for  board  furnished  defendant  and 
labor  done.  The  court  gave  Judgment  for 
plaintiff  in  the  sum  of  $612.33,  with  Interest, 
and  costs  and  disbursements,  amounting  to 
$273.45.  The  action  was  commenced  in  Glenn 
county,  and  summons  was  served  in  said 
county  on  October  3,  1904.  Defendant  ap- 
peared by  demurrer,  and,  at  the  same  time, 
served  bis  demand  in  writing  and  notice  ot 
motion  that  the  place  of  trial  be  changed  to 
the  city  and  county  of  San  Francisco.  The 
motion  was  made  on  the  affidavit  of  defend- 
ant, the  demand  in  writing  and  the  papers 
and  records  on  file  in  the  action.  The  motion 
was  heard  on  October  31,  1904,  and  at  tbe 
bearing  plaintiff's  attorney  filed  an  affidavit 
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of  plaintiff  In  replj'  to  defendant's  said  affi- 
davit. The  court  denied  the  motion  of  de- 
fendant, to  which  exception  was  duly  taken. 
Thereafter,  on  November  10,  19ftl,  defendant 
served  and  filed  his  motion  to  vacate  and  Eet 
aside  the  order  of  tne  court  made  October 
31st,  and  to  grant  defendant  leave  to  renew 
his  said  motion.  This  latter  motion  was 
made  on  the  alleged  grounds:  (1)  That 
said  order  was  given  and  made  through  in- 
advertence and  mistake.  (2)  That  the  court 
was  not  fully  advised  as  to  defendant's  resi- 
dence. (3)  That  the  affidavit  of  plaintiff 
Is  false  and  untrue  so  far  as  it  relates  to  de- 
fendant's residence.  (4)  That  defendant  was 
taken  by  surprise  at  the  bearing  of  said 
motion  to  change  the  same  and  was  given  no 
opportunity  to  reply  to  plaintiff's  said  affi- 
davit (5)  That  there  Is  no  evidence  before 
tne  court  sufficient  to  justify  said  order. 

With  defendant's  said  motion  for  leave  to 
renew  his  former  motion,  defendant  served 
and  filed  the  affidavit  of  defendant  and  also 
the  affidavit  of  li'rank  Moody,  Esq.,  his  at- 
torney, appearing  at  the  hearing  of  the  first 
motion.  It  was  stated  in  the  motion  that  It 
would  be  beard  upon  the  affidavits  of  defend- 
ant and  said  Moody  "and  upon  all  the  papers 
on  file  In  this  cause,  and  upon  such  other  evi- 
dence as  may  be  Introduced  at  the  hearing  of 
this  motion."  It  was  admitted  that  at  the 
hearing  of  the  first  motion  no  objection  was 
made  by  defendant  to  the  introduction  of 
plaintiff's  affidavit,  "nor  was  any  time  asked 
by  counsel  for  defendant  to  reply  to  said  affi- 
davit" The  court  denied  defendant's  motion 
to  vacate  said  order  of  October  31,  1904,  and 
denied  the  motion  for  leave  to  renew  said 
motion  to  change  the  place  of  trial.  "The 
court.  In  denying  defendant's  motion,  said 
that  the  additional  showing  of  defendant  for 
a  change  of  venue  should  have  been  made 
In  the  original  affidavit  of  defendant"  No 
exception  appears  to  have  been  taken  to  the 
order  or  decision  of  the  court  denying  defend- 
ant's motion  to  set  aside  the  first  order,  and 
to  permit  defendant  to  serve  his  motion  for 
a  change  of  the  place  of  trial.  Respondent 
makes  the  jmint  that  the  second  order  is  not 
appealable  under  section  930,  Code  of  Civil 
Procedure,  and  therefore,  not  having  been  ex- 
cepted to,  cannot  be  reviewed.  Citing  section 
647,  Code  Civ.  Proc.;  Grazldalv.Itastnnchure, 
47  Gal.  167.  It  Is  not  necessary  to  determine 
the  point.  At  the  hearing  of  the  first  motion 
defendant  stated  In  bis  affidavit  that  at  "the 
commencement  of  the  action,  and  long  prior 
thereto,  he  was,  and  ever  since  has  been,  a 
resident  of  the  city  and  county  of  San  Fran- 
cisco" and  "is  not  now,  and  never  has  been, 
a  resident  of  Glenn  county."  The  counter  affi- 
davit of  plaintiff  stated  that  at  the  time  of 
the  commencement  of  the  action,  and  at  the 
time  summons  was  served,  defendant  was  a 
resident  of  Glenn  county  and  that  for  several 
months  prior  to  the  commencement  of  this 
action  the  said  George  F.  McKenzle  has  re- 
sided In  the  county  of  Glenn  and  many  times 


stated  to  plaintiff  "that  be  intended  to  reside 
and  make  his  borne  In  the  county  of  Glenn, 
and  would  vote  In  said  county  at  the  election 
tills  fall,  and  Intended  to  register  as  a  voter 
as  such."  The  first  motion  was  heard  on 
these  two  affidavits  without  objection  by  de- 
fendant, and  without  asking  time  to  file  fur- 
ther affidavits  or  submit  further  evidence^ 
and  at  that  hearing  defendant  made  no  sug- 
gestion of  surprise  and  made  no  complaint, 
as  be  now  makes,  that  plaintiff's  affidavit  had 
not  been  served  upon  him  prior  to  the  bear- 
ing. If  he  was  taken  by  surprise  and  desired 
further  time  to  meet  plaintiff's  affidavit  be 
should  have  made  known  bis  desire  then  and 
there.  His  attorney  deposed,  in  support  of 
the  second  motion,  that  if  he  had  lieen  given 
the  opportunity  to  reply  to  plaintiff's  affidavit 
he  "believes  that  the  utter  and  entire  falsity 
of  plaintiff's  affidavit  could  and  would  have 
been  shown."  We  cannot  tee  that  he  was 
deprived  of  this  opportunity,  for  he  did  not 
ask  that  It  be  accorded  to  him. 

As  to  the  fact  of  defendant's  residence.  At- 
torney Moody  made  no  statement  Defend- 
ant in  his  second  affidavit  merely  reiterates 
what  he  stated  In  his  first  affidavit  with  the 
additional  statements  that  he  had  registered 
as  a  voter  in  the  city  and  county  of  San  Fran- 
cisco, in  July,  1904,  which  is  shown  by  a  copy 
of  his  certificate  of  registration ;  that  he  had 
been  a  resident  of  San  Francisco  for  over  20 
years  and  that  his  business  had  led  him  to 
visit  Colusa  and  Sutter  counties  in  August, 
1904,  for  the  purpose  of  buying  broom  corn, 
and,  being  unable  to  secure  all  he  required, 
he  went  to  Glenn  county  for  the  same  pur- 
pose and  was  there  for  that  purpose  alone. 
He  denied  making  the  statements  deposed  to 
by  plaintiff  in  bis  affidavit  There  is  noth- 
ing in  the  record  In  support  of  defendant's 
claim  of  surprise  or  excusable  neglect  No 
new  facts  were  before  the  court  except  as 
above  stated,  which  were  facts  tending  to 
corroborate  the  facts  stated  in  his  first  affi- 
davit Defendant  may  have  registered  as  a 
voter  in  San  Francisco  In  July,  1904,  and 
later  have  changed  his  residence  to  Glenn 
county.  His  registration  in  San  Francisco 
was  not  conclusive  as  to  bis  residence  when 
the  action  was  brought.  The  second  motion 
was  made  on  the  papers  on  file,  Including 
plaintiff's  affidavit  The  question  was  with- 
in the  discretion  of  the  court,  and  we  cannot 
say  that  there  was  such  abuse  of  (.'.sci-etion 
as  should  compel  a  reversal  of  its  orders. 

The  appeal  from  the  judgment  is  on  the 
judgment  roll,  and  It  Is  claimed  that  certain 
findings  are  not  within  the  issues — namely, 
the  finding  that  there  is  due  the  sum  of  $37.50 
for  hire  of  a  team,  that  there  Is  due  the  sum 
of  $22.50  for  the  labor  of  plaintiff's  son,  and 
that  there  is  due  the  sum  of  $Z25  for  gaso- 
line. The  complaint  was  for  "board  furnish- 
ed, labor  done,  and  the  value  of  18  tons  of 
broom  brush."  A  demurrer  to  the  complaint 
on  the  ground  of  ambiguity  and  uncertainty 
was   overruled,    but    defendant    does    not 
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dalm  error  in  this  regard.  We  do  not 
think  tbat  plaintiff  can  have  greater  re- 
lief than  he  prayed  for,  or  on  iBsues  not 
before  the  court,  and  hence  there  is  no  basis 
In  the  complaint  for  the  Items  mentioned  ex- 
cept the  Item  tor  services  of  plaintiff's  son. 
All  Intendments  must  be  Indulged  In  support 
«f  the  Judgment  The  father  Is  entitled  to 
the  services  and  earnings  of  bis  minor  son. 
Olr.  Code,  {  197.  The  evidence  vaiier  the 
claim  for  labor  performed  may  have  shown 
that  the  son  was  a  minor,  and  there  is  no 
claim  that  defendant  paid  the  minor.  Civ. 
Code,  i  212;  Commissioners  t.  Barnard,  98 
Cal.  199,  32  Pac.  982 ;  Rudel  r.  Los  Angeles 
County,  118  Cal.  281,  50  Pac.  400.  We  see 
no  reason  why  the  Judgment  for  the  other 
Items  mentioned  In  the  complaint  should  not 
stand. 

The  conrt  found  that  defendant  pnrcbaaed 
the  broom  brush  while  the  broom  com  was 
standing  in  the  field  and  "agreed  to  cut,  har- 
vest, and  bale  the  said  crop  at  his  own  cost 
and  expense,"  and  that  the  crop  was  to  be 
harvested  and  baled  and  paid  for  at  the 
agreed  price  on  September  15,  1904,  and  that 
pialntlff  delivered  possession  of  the  crop  to 
defendant  on  or  about  August  1,  1904;  and 
the  court  also  foimd  that  defendant  failed 
to  perform  the  contract  on  his  part  in  all 
these  particulars.  It  is  claimed  that  because 
the  conrt  also  found  that  all  the  broom  corn 
was  not  harvested  and  baled  at  the  com- 
mencement of  the  suit  the  cause  of  action  had 
not  accrued.  But  the  court  found  tliat  the 
failure  of  defendant  to  harvest  and  bale  the 
crop  "was  due  to  the  fault  of  the  said  defend- 
ant and  not  to  any  act  or  fault  of  the  said 
plaintiff";  and  "that  the  plaintiff  at  the  time 
of  the  commencement  of  this  action  had  t>er- 
formed  in  every  respect  the  terms  of  his 
agreement  of  sale  of  said  crop."  There  Is  no 
merit  In  the  claim  that  the  action  was  pre- 
maturely commenced. 

The  Judgment  Is  modified  by  deducting 
therefrom  the  sum  of  $39.75,  and  otherwise 
It  is  afiBrmed. 

We  concur:  McLAUGHLIN,  J.;  BUC- 
KLES, J. 


<  Cat.  App.  2tl 

HUTCHASON  et  al.  r.  8PINKS. 

(Court  of  Appeal,  Second  District,  California. 
March  23,  1006.) 

Fraud— Elements— RixiANCE  on  Represen- 
tations. 

In  an  action  for  fraud,  the  plaintiff,  in 
order  to  recover,  must  show  not  only  fraudulent 
representations  by  the  defendant,  but  also  that 
tliey  relied  on  the  representations,  and  were 
thereby   induced  to  enter   into  the   contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Fraud,  §§  1,  3,  iT.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    N.  P.  Conrey,  Judge. 

Action  by  W.  E.  Hutchason  and  others 
against  M.  B.  Spinks.    From  an  order  deny- 


ing defendant's  motloii  for  a  new  trial,  be 
appeals.    Reversed. 

Byron  Waters  and  J.  W.  McKlnley,  for 
appellant  Edward  L.  Hutchison,  B.  C. 
Bower,  and  Bower  &  Hutchison,  for  respond- 
ents. 

SMITH,  3.  This  Is  an  appeal  by  the  de- 
fendant from  an  order  denying  his  motion 
for  a  new  trlaL  It  Is  somewhat  difficult  to 
determine  from  the  complaint  the  nature  of 
the  action.  It  appears,  however,  that  the 
cause  of  action  originated  in  the  lease  or  con- 
tract of  date  April  13,  1901,  set  out  In  the 
complaint,  and  In  the  subsequent  conduct  of 
the  defendant  This  contract  purports  to  be 
a  lease  of  the  "dental  office  and  business"  of 
the  defendant  in  the  city  of  Los  Angeles,  and 
there  Is  contained  In  it,  among  other  provi- 
sions, an  agreement  by  the  defendant  that  be 
"will  not  during  the  term  thereof,  open  or 
conduct  any  dental  office  In  the  city  of  Los 
Angeles,  or  engage  directly  or  indirectly  in 
the  practice  of  dentistry  in  said  city";  and 
we  construe  the  contract,  also,  as  being  in 
effect  a  transfer  of  the  good  will  of  the  busi- 
ness. Civ.  Code,  S  992.  It  is  further  alleged 
that  the  defendant,  as  an  inducement  for 
plaintiff  to  enter  into  the  contract  represent- 
ed to  them  that  he  was  receiving  from  the 
business  the  sum  of  $1,800  per  month,  and 
that  this  representation  was  untrue;  the 
business  being  worth  not  to  exceed  $250  per 
month;  and  that  the  plaintiffs,  relying  upon 
these  representations,  were  induced  thereby 
to  enter  Into  the  contract  Other  false  rep- 
resentations by  the  defendant  to  the  plain- 
tiffs are  also  alleged;  but  these  are.  In  effect 
simply  allegations  of  the  promises  contained 
in  the  contract,  and  of  other  promises  and  of 
failure  upon  the  part  of  the  defendant  to 
perform  them.  The  suit  may,  therefore,  be 
regarded  as  a  suit  to  recover  damages  for 
the  misrepresentation  of  fact  above  specified, 
and  for  breach  of  contract;  and  as  no  objec- 
tion to  the  Joinder  of  these  causes  of  action 
was  interposed.  It  must  be  so  regarded.  The 
complaint  concludes  with  the  allegation  that 
by  reason  of  said  misrepresentations,  which 
will  include  both  causes  of  action,  the  plain- 
tiffs were  damaged  in  the  sum  of  $10,000,  for 
which  amount  they  pray  Judgment  The 
Jury  found  a  general  verdict  for  the  plain- 
tiffs In  the  sum  of  $2,994;  but  In  the  special 
findings  the  sources  of  the  several  damages 
suffered  by  the  plaintiffs  are  distinguished, 
and  it  is  found  that  by  reason  of  the  misrep- 
resentations of  the  defendant  the  plaintiffs 
suffered  damage  in  the  sum  of  $2,394,  and 
"by  reason  of  the  defendant  not  performing 
his  agreements"  they  suffered  damage  In  the 
sum  of  $G00.  The  points  made  by  the  ap- 
pellant are  very  numerous,  but  It  will  be 
sufficient  to  consider  the  following: 

1.  The  Jury  were.  In  effect.  Instructed 
that  if  they  believed  from  the  evidence  "that 
as  an  inducement  for  plaintiffs  to  purchase 
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said  bnslness  •  ♦  •  the  defendant  repre- 
sented that  said  bnslness  was  paying  from 
$1,800  to  $2,000  per  month,  whereas  •  •  • 
ns  a  matter  of  fact,  said  business  was  not 
then  paying;  more  than  $250  a  month,"  they 
should  "find  for  the  plaintiffs."  But  this 
omits  an  element  essential  to  plaintiffs'  cause 
of  action,  namely,  that  they  relied  upon 
these  representations  and  were  thereby  In- 
duced to  enter  Into  the  contract.  It  Is  clear, 
therefore,  that  as  to  the  amount  $2,394  the 
verdict  cannot  be  sustained. 

2.  As  to  the  $600  damages  for  breach  of 
contract,  the  matter  is  not  so  clear.  Ac- 
<-ordlng  to  the  theory  of  appellant  the  plain- 
tiffs, at  some  time  subsequent  to  the  com- 
mencement of  the  suit,  ceased  to  perform  the 
contract,  and  he  claimed  that  such  being 
the  case  the  plaintiffs  could  not  recover;  but 
the  Jury  were  instructed,  in  effect,  that  if  the 
plaintiffs  had  complied  with  the  terms  of  the 
contract  up  to  the  time  of  the  commencement 
of  the  suit  their  subsequent  failure  of  com- 
I>liance  would  not  prevent  them  from  re- 
covering the  amount,  if  any,  to  which  they 
were  entitled  when  the  suit  commenced  or 
while  performing  the  terms  of  their  contract 
But  the  applicability  of  this  Instruction  to 
the  case  depends  upon  a  very  intricate  ques- 
tion, which  we  do  not  deem  it  necessary  to 
discuss;  though  on  this  point  some  explana- 
tion will  be  necessary.  By  the  terms  of  the 
lease  set  out  In  the  complaint  the  cousidera* 
tion  Is  stated  to  be  $7,570;  but  It  appears 
that  upon  the  execution  of  the  lease  the 
plaintiffs  paid  the  defendant  in  cash  the  sum 
of  $4,050,  making  with  the  amount  specified 
In  the  lease  an  aggregate  of  $11,620,  and 
continued  to  pay  the  installments  mentioned 
In  the  lease  until  the  15th  day  of  February, 
1902,  thus  paying  In  the  aggregate  $8,207.50, 
or  $637.50  in  excess  of  the  amount  stated  in 
the  lease.  Accordingly,  in  the  original  com- 
plaint, filed  September  16,  1901,  it  is  alleged, 
in  effect,  and  in  the  third  amended  com- 
I>laint.  filed  January  18,  1902,  expressly,  that 
the  consideration  of  the  contract  was  the  ag- 
gropote  of  the  amount  paid  and  the  amount 
specified  in  the  contract — tliat  is  to  say,  the 
sum  of  $11,620 — which  is  also  the  theory  of 
the  defendant.  But  In  the  present  complaint 
it  is  claimed  by  the  plaintiffs  that  the  sum 
mentioned  in  the  contract  $7,570,  was  the 
whole  consideration  agree<l  upon,  and  that 
the  cash  payment  of  $4,0r)()  was  a  payment 
upon  the  amount  specified  in  the  written  con- 
tract. On  this  point  the  jury  found  specially 
in  accordance  with  the  theory  of  the  plain- 
tiffs, and  one  of  the  points  m-ged  by  the  de- 
fendant is  that  this  finding  is  not  supported 
l>y  the  evidence.  On  the  other  hand,  it  is 
rlainied  by  coimsei  for  the  appellant  that  the 
matter  was  not  in  issue;  and  in  this  we 
asi-ee.  But  the  question  was  material  to  the 
Instruction  under  consideration;  for  upon 
the  defendant's  theory  of  the  case  it  would 
have  been  applicable.  Upon  the  case  as  pre- 
sented to  us  on  this  api>eal,  however,  It  has 


no  application;  nor  can  we  assume  that  on 
another  appeal  it  will  become  so.  We,  there- 
fore, deem  it  unnecessary  to  pass  upon  the 
con-ectness  of  the  instruction. 

3.  There  are  some  other  instrnctlons  bear- 
ing upon  the  credibility  of  the  testimony  of 
a  witness,  the  correctness  of  which  is  at 
least  doubtful.  But  upon  this  point  and  the 
numerous,  or  rather  Innumerable,  other 
points  presented  in  the  case,  we  deem  It  un- 
necessary to  enter. 

For  the  error  first  above  specified,  the  or- 
der appealed  from  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial;  and  it  Is  so 
ordered. 

We  concur:    GRAY,  P.  J,;  ALLEN,  J. 


i  Cal.  App.  3M 
FRENCH  et  al.  v.  SUPERIOR  COURT  OF 
SAN  DIEGO  COUNTY  et  al. 

(Court  of  Appeal,   Second  District  California. 
March  24,  1906.) 

Admin iSTBATOBs — Special    ADuimsTBATOHS— 

ACCOUNTINa    AND    SETTLEMENT. 

Code  Civ.  Proc.  §§  1622-1627,  relating  to 
accounting  and  settlements  of  executors  and 
administrators,  applies  to  special  administra- 
tors appointed  under  the  provisions  of  section 
1411  et  seq.,  so  that  it  is  the  duty  of  the  judge 
to  hear  and  determine  issues  made  by  an  ac- 
count of  a  special  administrator  and  objections 
thereto,  before  the  appointment  of  a  regular 
administrator. 

Application  by  Louise  A.  French  and  oth- 
ers for  a  writ  of  mandamus  to  the  superior 
court  of  San  Diego  county  and  N.  H.  Conk- 
lin.  Judge  thereof.    Writ  granted. 

C.  H.  Rlppey,  B.  W.  Brltt  and  Hunsaker 
&  Brltt  for  plaintiffs.  W.  J.  Mossbolder 
and  Stearics  &  Sweet  for  defendants. 

SMITH,  J.  In  this  case,  one  0.  W. 
Buker  was,  on  the  27th  day  of  July,  1903, 
duly  appointed  special  administrator  of  the 
estate  of  Harriet  M.  Arnold,  deceased,  pend- 
ing the  contests  of  two  wills  of  the  decedent 
of  different  dates,  which  still  remain  un- 
determined, and  has  duly  qualified  as  such. 
May  10,  1904,  he  rendered  and  filed  in  the 
superior  court  a  report  and  account  or  ex- 
hibit of  the  property  of  the  estate  received 
by  him  and  of  payments  made  by  him  as 
such  administrator.  The  account  or  exhibit 
prayed  that  a  day  be  appointed  for  the  hear- 
ing thereof,  and  upon  the  hearing  the  same 
be  allowed,  approved,  and  settled;  and  ac- 
cordingly notice  of  such  hearing  was  given 
by  the  clerk  In  the  usual  manner.  The  mat- 
ter, however,  was  not  taken  up  by  the  court 
at  the  time  appointed  or  afterward;  but 
on  the  2Sth  day  of  March,  1906,  the  plain- 
tiffs, who  are  heirs  of  the  deceased  and 
beneficiaries  under  either  will,  filed  In  the 
superior  court  their  objections  to  the  ac- 
count and  contested  the  allowance  and  set- 
tlement of  the  same,  and  thereafter,  upon 
due  notice  to  the  court  moved  the  court  to 
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bear  and  determine  the  Issues  thna  present- 
ed. But  the  court  refused,  and  has  ever 
since  refused,  to  hear  or  determine  the  Is- 
sues made  by  said  account  and  objections, 
or  to  appoint  a  time  for  the  hearing  thereof; 
and  this  proceeding  Is  an  application  for  a 
writ  of  mandamus  compelling  the  court  to 
act  in  the  premises. 

From  the  answer  of  the  defendant  Conk- 
Un  It  appears  that  the  motion  to  hear  the 
case  was  denied  by  the  court  on  the  grounds 
following:  "(5)  That  there  is  no  law  or 
provision  of  law  In  said  state  of  California 
requiring  or  authorizing  or  permitting  said 
special  administrator  of  said  estate  to  make, 
render  or  present  any  account  of  his  admin- 
istration of  said  estate  prior  to  the  time  of 
the  appointment  of  a  regular  administrator 
of  said  estate,  or  the  appointment  of  an 
executor  under  the  last  will  and  testament 
of  said  decedent.  (6)  That  there  Is  no  law 
or  provision  of  law  in  said  state  authoriz- 
ing or  empowering  or  directing  said  su- 
perior court,  or  said  respondent  N.  H.  Conk- 
lin  as  the  Judge  thereof,  to  settle  or  refuse 
to  settle,  allow  or  refuse  to  allow,  or  ap- 
prove or  disapprove  said  account  and  re- 
port of  said  special  administrator  prior  to 
the  appointment  of  a  regular  administrator 
or  an  executor  as  aforesaid.  (7)  That  said 
cuperior  court  has  not,  nor  has  said 
respondent  N.  H.  Conklln,  any  jurisdiction 
to  allow  or  disallow,  approve  or  disapprove, 
or  settle  or  refuse  to  settle  said  account  of 
said  special  administrator  prior  to  the  ap- 
pointment of  a  regfular  administrator  or  ex- 
ecutor as  aforesaid.  •  •  •  (12)  That 
should  said  court  settle,  allow,  and  approve 
said  account  the  order  settling,  allowing, 
and  approving  the  same  would  not  bind  any 
heir  of  said  decedent  or  any  legatee  or 
devisee  named  In  the  last  will  and  testament 
of  said  decedent,  nor  any  executor  or  ad- 
ministrator of  said  estate  who  might  here- 
after be  appointed.  ♦  •  •  (17)  That  there 
is  no  law  or  provision  of  law  in  said  state  re- 
quiring or  authorizing  or  empowering  said 
special  administrator  to  make  any  report  of 
bis  acts  as  such  special  administrator  prior 
to  the  close  of  his  administration  as  such 
special  administrator." 

Upon  this  showing,  we  are  of  the  opinion 
that  the  court  In  refusing  to  hear  the  case 
declined  to  perform  functions  devolving  up- 
on it  by  the  law.  A  special  administrator 
is,  according  to  the  ordinary  use  of  language, 
merely  a  kind  of  administrator;  and  ac- 
cordingly the  provisions  specially  referring 
to  him  In  section  1411  et  seq.  of  the  Code 
of  Civil  Procedure,  form  but  part  of  the 
general  chapter  entitled  "Of  Executors  and 
Administrators,"  etc.  We  think  it  clear, 
therefore,  that  It  was  the  Intention  of  the 
Legislature  that  the  provisions  of  this  chap- 
ter, so  far  as  applicable,  should  apply  to 
the  case  of  a  fecial  administrator,  and 
hence  that  sections  1622  to  1G27,  Inclusive, 
are  applicable,   and  the  court  should  have 


beard  tbe  case.  At  to  the  kind  of  order  or 
Judgment  that  should  be  entered  by  tbe 
court  or  Its  effect  as  an  estoppel,  these  are 
questions  that  It  would  not  be  proper  to 
consider  in  this  proceeding;  but  we  are 
clearly  of  the  opinion  that  It  is  the  duty  of 
tbe  court  to  bear  tbe  case  and  at  least  to 
take  such  action  wltb  regard  thereto  as 
may  be  necessary  for  tbe  preservation  of 
the  estate. 

It  Is  ordered  that  a  peremptory  writ  of 
mandamus  be  Issued  to  the  defendants,  re- 
quiring the  court  and  the  Judge  thereof  to 
hear  and  determine  tbe  issues  raised  by  the 
exhibit  of  the  special  administrator,  and  tbe 
objection  thereto  of  the  plaintiffs  heretofore 
filed,  and  to  render  such  judgment  or  order 
thereon  as  It  may  be  advised. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


i  Cal.App.  M4 
DANIELS  V.   DANIELS  et  aL 
((Jourt  of  Appeal,   Tlilrd   District.   Caiifomta. 
March  22,  1006.) 

1.  Pi.EAOT:«a — Judgment  oh  Pleadirqb— Mo- 
tion—Effect. 

Where  in  an  action  on  a  note,  the  answer 
merely  stated  that  the  cause  of  action  was 
Imrred  by  Umitntions,  a  motion  for  judfcment  on 
the  pleacinKs  did  not  admit  the  truth  of  tbe 
allegation  that  the  cause  of  action  was  barred. 

2.  Limitation  of  Actions— Action  on  Note 

— ACCBUAL. 

Civ.  Code,  {  1042,  provides  that  several 
contracts  relating  to  the  same  matter  and  parts 
of  substantially  the  same  transaction  are  to  be 
taken  together,  and  by  section  163C  effect  must 
he  given  to  every  part  of  the  contract.  At 
the  time  of  making  a  demand  note,  without  in- 
terest, and  as  a  part  of  the  same  transaction, 
the  parties  executed  an  instrument  reciting 
the  execution  of  the  note  in  payment  for  shares 
of  stock  and  providing  that  the  note  should 
be  given  to  a  third  person  and  retained  by 
him  until  the  death  of  one  of  the  makers, 
provided  it  occurred  within  a  specified  time,  and 
that  upon  such  death  or  the  expiration  of  such 
time  the  third  party  should  deliver  the  notes 
to  the  payees.  Held,  that  limitations  did  not 
commence  to  run  against  the  note  until  tbe 
death  of  the  maker  mentioned. 

3.  CONTBACTS—CONSI  DERATION. 

There  was  a  sufficient  consideration  for 
the  agreement  as  the  consideration  for  the 
notes  would  support  the  agreement  and  the 
forbearance  evidenced  by  the  suspension  of 
the  right  to  sue  was  a  part  of  the  considera- 
tion for  which  the  notes  were  given. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; A.  G.  Burnett,  Judge. 

Action  by  Walter  A.  Daniels  against  Sar- 
ah L.  Daniels,  as  executrix,  and  others. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

C.  n.  Pond  and  J,  H.  &  R.  L.  Tbompson. 
for  appellants.  W.  B.  Kollmyer,  for  re- 
spondent. 

McLAUGIIIilN,  J.  It  appears  from  the 
complaint  herein  that  on  the  5th  day  of  June. 
1S07.  at  Chicago,  III.,  Newell  Daniels  and 
Sarah  L.  Daniels  made  and  executed  their 
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promissory  note  for  |1,000  without  Interest, 
payable  to  Walter  A.  Daniels  at  his  ofiSce  in 
Chicago  upon  demand,  and  at  the  same  time 
and  place  made  and  executed  a  similar  note 
for  a  like  amount  to  Adelaide  M.  and  Cora 
Jean  Daniels.  That  at  the  time  the  said 
notes  were  so  made  and  executed,  and  aa  a 
part  of  the  same  transaction,  the  payors, 
who  were  described  as  residents  of  the  state 
of  California,  as  parties  of  the  first  part,  the 
payees,  as  sole  beirs  at  law  of  Leo  H.  Dani- 
els, deceased,  as  parties  of  the  second  part, 
and  one  James  A.  Stoddard  of  Chicago,  as 
party  of  the  third  part,  entered  Into  an  agree- 
ment In  writing,  reciting  the  execution  of  the 
two  notes,  In  renewal  of  two  notes  given  to 
secure  the  payment  of  61  shares  of  stock  In 
the  Milwaukee  Cranberry  Company,  repre- 
senting an  Interest  In  680  acres  of  land  in 
Wisconsin,  and  recording  their  mutual  agree- 
ment with  regard  thereto,  which  was,  in  sub- 
stance, as  follows:  It  was  mutually  cove- 
nanted tbat  the  two  notes  be  placed  In  the 
keeping  of  the  third  party  to  be  by  blm  or 
his  legal  representatives  retained  until  the 
death  of  Newell  Daniels  provided  such  death 
occurred  within  9%  years  from  date  thereof; 
that  the  payors  might  pay  or  renew  either 
or  both  of  the  notes  at  any  time  within  the 
period  mentioned;  and  tbat  upon  the  death 
of  Newell  Daniels,  or  at  the  expiration  of 
9^  years,  if  he  should  live  so  long,  the  third 
party,  upon  notification,  would  immediately 
deliver  the  notes  to  the  parties  of  the  sec- 
ond part,  their  heirs,  executors,  or  adminis- 
trators, to  be  used  by  them  as  they  might 
deem  proper  "by  negotiating  them  or  other- 
wise." It  was  further  alleged  in  the  com- 
plaint that  Newell  Daniels  died  on  April  16, 
1904,  that  Sarah  L.  Daniels  was  the  duly  ap- 
pointed, qualified  and  acting  executrix  of  bis 
will,  that  claims  upon  said  notes  In  due  form 
bad  been  presented  within  the  time  allowed 
by  law,  and  rejected,  and  that  plaintltF  was 
the  assignee  of  the  payees  and  claimants 
Adelaide  M.  and  Cora  Jean  Daniels.  The 
defendant  demurred  to  the  complaint  on  gen- 
eral grounds,  and  on  the  special  ground  that 
the  causes  of  action  therein  stated  were  bar- 
red by  the  provisions  of  subdlTislon  1  of 
section  339  of  the  Code  of  Civil  Procedure. 
The  demurrer  was  overruled,  and  an  answer 
was  filed  which  contained  only  an  affirmative 
allegation  that  Newell  and  Sarah  L.  Daniels 
had  resided  In  this  state  continuously  for 
more  than  four  years  prior  to  the  death  of 
the  former,  and  a  reiteration  of  the  plea 
tbat  tbe  causes  of  action  were  barred  by 
the  statute  of  limitations.  The  court  grant- 
ed plaintiffs  motion  for  judgment  on 
the  pleadings,  and  this  appeal  Is  from  the 
Judgment  thereupon  entered. 

As  preliminary  to  the  main  inquiry  touch- 
ing the  plea  of  the  statute  of  limitations,  It 
Is  contended  that  the  motion  for  Judgment 
on  the  pleadings  admits  the  truth  of  the 
averments  tbat  the  causes  of  action  are  bar- 
red by  the  provisions  of  section  837  and  sub- 


division 1  of  section  S39  of  fbe  Code  of  Civil 
Procedure.  This  contention  cannot  be  sus- 
tained. While  the  ordinary  rale  Is  that  such 
a  motion  must  'be  treated  as  an  admission 
that  every  substantive  fact  stated  in  the 
answer  Is  true,  that  rule  cannot  have  the  con- 
clusive effect  claimed  for  It  here.  Tbe 
absence  of  denials  In  tbe  answer  was  an  ex- 
press admission  that  every  fact  alleged  in 
tbe  complaint  was  true.  The  answer  must, 
therefore,  be  construed  as  confessing  such 
facts,  and  the  special  plea  In  Imr  of  tbe 
causes  of  action  thereby  admitted  must  1>e 
treated  as  an  averment  that,  though  tbe  facts 
so  admitted  and  affirmatively  alleged  are 
true,  the  bar  of  the  sections  of  the  Code 
enumerated  had  intervened  when  the  com- 
plaint was  filed.  In  other  words,  such  spe- 
cial plea  Is  a  conclusion  of  law  which  the  law 
for  mere  convenience  tolerates  in  a  pleading, 
but  the  sufficiency  of  such  plea  rests  on  facts 
admitted  or  proven.  If  the  facts  show  that 
the  causes  of  action  are  barred,  the  plea 
attaches  and  the  plaintiff  must  be  denied  re- 
lief. If  the  facts  demonstrate  the  contrary, 
it  would  be  giving  the  plea  undue  force  to 
say  that  It  not  only  contradicts  the  other 
admissions,  but  conclusively  establishes 
something  which  Is  admittedly  untrue.  We 
are  of  the  opinion  that  the  causes  of  action 
stated  in  the  complaint  were  not  barred  by 
the  provisions  of  law  relied  upon,  when  that 
pleading  was  filed.  It  stands  admitted  that 
the  agreement  was  executed  contemporane- 
ously with  the  notes,  as  part  of  tbe  same 
transaction,  and  that  the  notes  were  there- 
upon delivered  to  and  deposited  with  Stod- 
dard under  the  terms  of  the  contract.  "Sev- 
eral contracts  relating  to  the  same  matters 
between  the  same  parties,  and  made  as  parts 
of  substantially  the  same  transaction,  are  to 
be  taken  together."  Civ.  Code,  {  1642. 
Therefore,  the  notes  and  auxiliary  agreement 
must  i>e  viewed  as  one  contract,  and  con- 
strued as  a  whole,  effect  must  be  given  to 
every  part,  to  tbe  end  that  tbe  Intention  of 
the  parties  as  it  existed  at  the  time  of  con- 
tracting may  be  effectuoted.  Civ.  Code,  S§ 
16.SC,  1642.  So  viewed,  it  must  receive  an 
interpretation  that  will  make  It  lawful, 
operative,  definite,  reasonable,  and  capable 
of  being  carried  Into  effect  If  this  can  be 
done  without  violating  the  evident  intention 
of  the  parties,  and  if  uncertainty  exists  the 
language  must  be  interpreted  most  strongly 
against  the  promisors,  who  are,  presumably, 
the  parties  who  caused  the  uncertainty  to 
exist  Civ.  Code,  S{  1643,  1654,  3541,  3543. 
The  purpose  and  intention  of  the  parties  to 
the  transaction  as  evidenced  by  the  auxiliary 
agreement,  seems  quite  evident.  The  exe- 
cution and  unconditional  delivery  of  the 
notes  would  create  the  relation  of  debtors 
and  creditors,  with  the  correlative  rights 
pertaining  to  such  relation.  If  It  was  not 
Intended  that  the  legal  rights  which  would 
otherwise  result  from  the  delivery  of  the 
notes  and  the  relation  thereby  created,  would 


Digitized  by 


Google 


136 


85  PACIFIC  BEPOSTEIR. 


(Ca, 


be  changed,  modified,  or  suspended  by  the 
agreement,  then  it  could  have  no  possibie 
purpose  or  object.  But  that  such  was  the 
intention  is  apparent  from  the  context  By 
the  general  terms  of  the  agreement  the  notes 
were  placed  in  the  keeping  of  Stoddard  un- 
til death  or  lapse  of  time  should  entitle  the 
payees  to  the  full  possession  and  control 
thereof.  Unless  it  was  intended  by  such 
general  terms  to  suspend  the  legal  rights  in- 
cident to  complete  delivery  and  control  of 
the  notes,  there  could  be  no  necessity  (or 
the  insertion  of  a  clause  reserving  the  right 
of  the  debtors  to  pay  or  renew  either  or  'both 
of  the  notes.  They  would  have  this  right 
as  debtors  under  ordinary  circumstances, 
and  the  only  purpose  the  reservation  could 
have  w^ould  be  to  guard  against  a  postpone- 
ment or  suspension  of  the  particular  rights 
reserved,  which  would  otherwise  result  from 
the  general  terms  and  conditions  upon  which 
the  notes  were  delivered  to  and  held  by 
Stoddard.  If  it  was  not  intended  that  the 
right  of  the  payees  to  collect,  control,  in- 
dorse, negotiate,  and  use  the  notes  would 
be  postponed  or  suspended,  tlien  there  could 
be  no  object  in  stipulating  that  the  right  to 
possess,  control,  use,  and  negotiate  them 
should  only  accrue  after  death  or  flight  of 
time  had  rendered  their  delivery  by  Stoddard 
a  duty.  Indeed  there  could  be  no  necessity 
for  placing  the  notes  in  the  hands  of  a  stran- 
ger for  a  stated  period  unless  tlie  design  was 
to  deprive  the  payee  of  the  rights  which 
ordinarily  attend  the  complete  delivery,  con- 
trol and  possession  of  negotiable  instru- 
ments. A  fair,  unstrained  and  reasonable 
construction  of  the  agreement  leads  to  the 
conclusion  that  the  notes  were  delivered  to 
Stoddard  as  escrows  to  be  delivered  upon 
<he  death  of  Daniels  or  the  expiration  of  the 
prescribed  period  of  time.  It  was  perfectly 
competent  for  the  parties  to  enter  into  such 
an  agreement.  Daniels  on  Negotiable  In- 
strmnents  (5th  Ed.)  §  68;  Witnier  Bros.  v. 
Wcid,  108  Cal.  574,  41  Pac.  491;  Bradbury 
V.  Davenport,  120  Cal.  152,  52  Pac.  .301; 
Ruiz  V.  Dow,  113  Cal.  49C,  45  Pac.  867. 
And  the  statute  of  limitations  did  not  com- 
mence to  run  until  the  death  of  Newell 
t)aniels  when  a  cause  of  action  accrued 
on  each  of  the  notes.  Smith  v.  Law- 
rence, 38  Cal.  29,  90  Am.  Dec.  344;  State 
T.«an.  etc..  Co.  v.  Cochran,  130  Cal.  2.52,  62 
Pac.  466.  600;  W.  F.  Co.  v.  Enright,  127  Cal. 
674.  60  Pac.  439. 49  L.  R.  A.  647;  McDonald  v. 
Huff.  77  Cal.  2S:^,  19  Pac.  499. 

If  this  is  not  the  proper  construction  of 
the  agreeinent  then  but  one  other  is  possn)le. 
and  tliat  is  that  the  payeos  thereby  agreed 
to  suspend  their  legal  rights  and  forego  the 
pursuit  of  legal  remedies  which  would  other- 
wise 'be  open  to  them,  during  the  time  the 
notes  were  held  by  Stoddard  under  the  agree- 
ment, luder  the  former  construction  the 
time  necessary  to  complete  the  bar  of  the 
statute  would  not  commence  to  run  until  the 
death  of  Daniels,  and  under  the  latter  the 


running  of  Bucb  time  was  suspended  while 
the  Impediment  created  by  the  agreement  of 
the  parties  endured.  Harrington  v.  Home 
L.  Ins.  Co.,  128  Cal.  540,  58  Pac.  180,  61 
Pac.  99,  and  cases  cited  supra.  In  either 
event  the  causes  of  action  were  not  barred 
by  the  provisions  of  law  relied  upon.  There 
was  a  sufficient  consideration  for  the  agree- 
ment Aside  from  the  fact  that  the  notes 
and  agreement  were  part  of  the  same  trans- 
action, and  that  the  consideration  for  the 
notes  would  support  the  agreement  It  was 
perfectly  competent  for  the  parties  to  agree 
that  the  notes  should  be  delivered  at  a  speci- 
fied time  and  in  a  particular  manner.  In 
any  event  the  forbearance  evidenced  by  the 
suspension  of  legal  right  to  sue  on  notes 
bearing  no  interest  must  be  considered  as 
being  an  essential  part  of  the  consideration 
for  which  the  notes  were  given. 
The  judgment  is  affirmed. 

We    concur:    CHIPMAN    P.    J.;    BUC- 
KLES, J. 


1  Cal.  App.  »0 
SMITH  V.  VANDEPEER  et  al. 

(Court  of   Appeal,  First   District   California. 
March  23,  1006.) 

JuDGMEKT  —  Res  Judicata — Distbibution  of 
Estate. 

Where  a  residuary  legatee  was  properly 
brought  before  the  court  on  the  hearing  on  an 
application  for  distribution,  and  she  did  not 
appeal  from  the  judgment,  which  among  other 
things  distributed  a  certain  sum  to  the  execu- 
tors, she  could  not  thereafter  attack  the  judg- 
ment in  equity  on  the  ground  that  the  distri- 
bution to  the  executors  was  violative  of  the  con- 
stitutional provision  against  perpetuities,  though 
the  executors  held  the  legacy  merely  in  trust 
and  though  it  did  not  appear  upon  the  record 
whether  tlie  objection  was  considered  on  the 
application  for  distribution. 

Appeal  from  Superior  Court  Alameda 
County ;  John  Ellsworth,  Judge. 

Suit  by  Catherine  Smith  against  3.  G. 
Vandepeer  and  another.  From  a  decree  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

D.  Klnsell,  for  appellant  J.  B.  Richard- 
son, for  respondents. 

HARRISON,  P.  J.  The  last  will  and  testa- 
ment of  Fannie  Simpson  appointed  the  de- 
fendants herein  as  its  executors,  and  contain- 
ed  among   other   provisions    the   following: 

"Fourth.  I  desire  to  be  buried  beside  my 
husband  in  the  cemetery  of  San  Lorenzo; 
and  I  give,  devl.se  and  bequeath  to  my  ex- 
ecutors hereinafter  named  the  sura  of  two 
thousand  dollars,  in  trust  however,  that  they 
sliall  invest  tl>e  same  in  such  way  as  their 
good  judgment  sliall  dictate  so  as  to  produce 
an  annual  income,  which  Income  shall  be 
applied  perpetually  to  keep  in  repair,  em- 
bellish and  make  attractive  our  burial  lot  in 
said  cemetery." 

"Tenth.  All   the   remainder  of  my  estate 
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I  give  and  bequeatb  to  my  sister  the  said 
Catherine  Smith." 

The  testatrix  died  December  26,  1891,  and 
on  January  11,  1892,  her  will  was  admitted  to 
probate  by  the  superior  conrt  of  Alameda 
cotmty,  and  on  the  same  day  letters  testa- 
mentary thereon  were  Issued  to  the  defend- 
ants. Thereafter  such  proceedings  were  had 
that  on  January  16,  1893,  the  superior  conrt 
settled  the  final  account  of  the  executors,  and 
made  its  decree  of  distribution  of  said  estate, 
in  and  by  which  it  distributed  to  the  defend- 
ants herein  the  sum  of  $2,000  in  trust  (set- 
ting forth  the  provisions  of  the  trust  as 
stated  in  the  will),  and  distributed  to  the 
plalntlfT  herein  all  the  remainder  of  the 
estate  of  said  decedent,  which  was  described 
in  said  decree  as  "and  all  the  rest  of  snid 
estate,  whether  herein  described  or  not."  The 
$2,000  thus  distributed  to  the  defendants 
was  received  by  them  February  20,  1893, 
and,  with  the  exertion  of  so  much  thereof 
as  has  been  expended  in  the  care  of  said 
burial  plot,  they  still  have  the  same  in  their 
possession,  together  with  its  accumulations. 
March  2,  1904,  the  plaintiff  brought  the 
present  action  against  the  defendants,  alleg- 
ing that  imder  the  Constitution  of  the  state 
no  perpetuity  is  allowed  except  for  eleemosy- 
nary purposes,  and  that  by  the  above  clause 
In  her  will  the  testatrix  attempted  to  creato 
a  perpetuity  which  is  not  for  eleemosynary 
purposes,  that  the  Judgment  of  the  court  dis- 
tributing the  legacy  to  be  held  by  the  defend- 
ants for  the  purposes  of  said  trust  is  void, 
and  that  as  the  residuary  legatee  of  the 
decedent  she  Is  entitled  to  the  same,  together 
with  Its  accumulations,  and  praying  that  the 
defendants  be  declared  to  hold  the  same  for 
her  benefit,  and  that  they  render  an  account 
thereof,  and  be  directed  to  pay  the  same  to 
her.  A  demurrer  to  this  complaint  on  the 
part  of  the  defendants  was  sustained,  and 
from  the  Judgment  entered  thereon  the  plain- 
tiff has  appealed. 

In  the  cases  of  William  Hill  Co.  v.  Lawler, 
116  Cal.  359,  48  Pac.  823,  Crew  v.  Pratt,  119 
Cal.  189,  51  Pac.  44,  Goldtree  v.  Allison,  119 
Cal.  344,  51  Pac.  561,  Goad  ▼.  Montgomery, 
119  Cal.  552,  51  Pac.  681,  63  Am.  St  Rep.  145, 
Trust  of  Trescony,  119  Cal.  568,  61  Pac.  951, 
Jewell  v.  Pierce,  120  Cal.  79,  62  Pac.  182,  and 
Toland  t.  Earl,  129  Cal.  148,  61  Pac.  914,  79 
Am.  St  Rep.  100,  the  nature  and  effect  of 
a  decree  of  distribution  of  the  estate  of  a 
decedent,  and  Its  conclusiveness  upon  the 
rights  of  heirs,  legatees,  and  devisees,  have 
been  so  fully  discussed  and  distinctly  stated 
that  a  mere  reference  to  those  cases  is  suf- 
ficient to  show  that  the  demurrer  to  the  com- 
plaint was  properly  sustained. 

The  plaintiff  seeks  herein,  by  a  suit  In 
equity,  to  make  a  collateral  attack  upon  the 
validity  of  a  Judgment  of  a  court  that  had 
Jurisdiction  of  the  subject-matter,  and  of  all 
the  parties  Interested  therein  and  which,  by 
reason  of  lapse  of  time  since  Its  rendition 
and    entry,    has    become    flnaL    The    same 


principles  attach  to  a  Judgment  of  a  superior 
court  In  a  matter  of  probate,  as  to  its  Judg- 
ment In  actions  at  law  or  suits  In  equity 
(Burrls  v.  Kennedy,  108  Cal.  331,  41  Pac. 
458),  and  for  any  error  committed  by  the 
court  In  its  decree  of  distribution,  whether 
In  matter  of  fact  or  In  the  application  of 
the  law  to  the  facts  before  it  the  party 
aggrieved  must  seek  his  remedy  by  appeal. 
Mere  error  Is  not  a  ground  for  relief  In 
equity.  Daley  v.  Pennle,  86  Cal.  552,  25  Pac. 
67,  21  Am.  St  Rep.  61 ;  Lynch  v.  Rooney,  112 
Cal.  279,  44  Pac.  565. 

The  plaintiff  herein  was  a  party  interested 
In  the  distribution  of  the  estate  of  the  dece- 
dent and  was  properly  brought  before  the 
court  at  the  hearing  upon  the  application 
therefor.  Whether  she  then  made  the  objec- 
tion to  the  validity  of  the  provision  in  the 
will  which  she  now  makes  does  not  appear; 
but  whether  she  made  it  or  not,  she  had  the 
opportunity  to  do  so,  and,  whether  she  did 
or  neglected  to  do  so,  she  is  equally  bound  by 
the  decree.  William  Hill  Co.  v.  Lawler. 
supra.  Nor  does  it  appear  from  the  record 
whether  this  objection  was  considered  by  the 
court ;  but  the  omission  of  the  court  to  place 
upon  the  record  its  ruling  upon  the  objection 
cannot  impair  the  effect  of  the  Judgment  which 
it  rendered.  It  was  its  duty  to  consider  all 
of  the  provisions  of  the  will,  and  to  determine 
the  validity  of  the  above  provision  before 
making  the  decree  of  distribution  (Goldtree 
V.  Allison,  supra) ;  and,  as  it  distributed  the 
legacy  to  the  defendants.  It  must  be  assumed 
that  it  determined  that  the  provision  was 
valid  and  created  a  valid  trust  Its  action  in 
this  respect  must  receive  the  same  consider- 
ation as  if,  upon  an  objection  made  by  the 
plaintiff  at  the  hearing,  the  court  had  over- 
ruled the  same,  and  Incorporated  Into  its 
decree  a  specific  finding  that  the  trust  was 
not  created  for  eleemosynary  purposes  and 
did  not  purport  to  create  a  perpetuity.  If 
It  should  be  conceded  that  the  court  erred  in 
making  such  finding.  It  was  competent  for 
the  plaintiff  to  waive  the  error  so  far  as  it 
affected  her  rights,  and  by  failing  to  appeal 
therefrom,  she  has  waived  It 

The  conclusiveness  of  the  Judgment  Is  not 
affected  by  the  fact  that  It  involved  the  con- 
struction of  a  provision  of  the  Constitution 
Instead  of  a  statute.  A  statute  passed  by 
the  Legislature  within  its  constitutional 
power  Is  as  authoritative  and  of  as  high  a 
sanction  as  is  a  provision  of  the  Constitution. 
Each  Is  an  expression  of  the  sovereign  will 
of  the  people — the  one  by  Its  direct  vote; 
the  other  by  Its  duly  constituted  representa- 
tives— and  the  failure  of  a  court  to  give  a 
proper  construction  to  either  is  but  an  error 
of  law.  Neither  Is  the  conclusiveness  of  the 
Judgment  impaired  by  the  fact  that  the  de- 
fendants hold  the  legacy  distributed  to  them 
merely  in  trust,  and  have  no  personal  interest 
therein.  The  exigencies  of  this  appeal  do 
not  require  us  to  determine  whether  this 
trust  Is  valid  or  not;  but,  conceding  the  clala* 
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of  tbe  plaintiff  to  be  correct,  the  Jurisdiction 
of  the  court  to  determine  that  question  was 
not  affected  thereby,  and  not  having  been 
reversed  remains  binding  upon  all  parties 
to  the  proceeding.  An  erroneous  judgment 
that  Is  unreversed  Is  binding  upon  the  parties 
thereto  as  an  adjudication  of  their  rights, 
and,  when  Invoked  before  any  other  tribunal, 
is  conclusive  thereof.  Thompson  v.  McKay, 
41  Cal.  221 ;  People  v.  Holladay,  93  Cal.  241, 
29  Pac.  54,  27  Am.  St.  Rep.  180;  Lamb  v. 
Wahlenmaler,  144  Cal.  91,  77  Pac.  765,  103 
Am.  St.  Rep.  (Hi. 
The  judgment  is  affirmed. 

We  concur:    COOPER,  J.;  HAIA   J. 


/• 'i\_ 

WEST  et  al.  r.  COMEAt^X. 
(Supreme  Court  of  Kansas.    March  10,  190C.) 

Forcible  Bntrt  and  Detainer — Evidence. 

In  an  action  of  forcible  entr.v  and  detainer, 
where  defendant  claims  to  liavc  entered  peace- 
ably under  a  l>ond  for  a  deed  executed  by  plain- 
tiffs, wiio  were  tlie  owners  of  the  premises, 
and  that  at  the  time  the  bond  was  executed 
plaintiffs  gave  him  verbal  permission  to  taice 
possession,  it  was  proiier  to  admit  in  evidence 
the  bond  for  a  deed  for  the  purpose  of  showing 
the  character  of  defendant's  entry  and  posses- 
sion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23. 
Cent.  Dig.  Forcible  Entry  and  Detainer,  i  136.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Brown  County; 
Wm.  I.  Stuart,  Judge. 

Action  by  John  H.  West  and  others 
against  R.  L.  Comeaux.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed. 

R.  F.  Buckles,  F.  M.  Pearl,  and  D.  E. 
lleber,  for  plaintiff  In  error.  James  Fal- 
loon  and  J.  F.  Kerrigan,  for  defendant  in 
error. 

PORTER,  J.  This  was  an  action  o; 
forcible  entry  and  detainer.  John  H.  West 
!Uid  D.  C.  Barnes  were  the  owners  of  a 
hotel  at  Morrill,  In  Brown  county.  On 
JIarch  20,  1003,  they  executed  a  bond  for 
a  deed  to  defendant,  by  which  they  agreed 
to  convey  the  property  to  him  for  $1,600, 
payable  In  monthly  payments.  The  bond 
was  drawn  at  the  request  of  both  parties 
by  a  notary  who  took  the  acknowledgment 
of  the  grantors.  It  was  left  In  their  pos- 
se.sslon  to  be  held  for  some  purpose;  plain- 
tiffs claiming  here  was  no  delivery,  defend- 
ant that  It  was  delivered  to  him,  and  he 
consented  that  they  should  retain  It  in  their 
possession.  At  the  time  It  was  executed  the 
evidence  of  defendant  shows  that  plaintiffs 
told  him  he  could  take  possession  of  the 
hotel  at  any  time,  the  sooner  the  better. 
Oefcndant  took  possession  between  3  and  5 
o'clock  on  the  morning  of  April  «th.  Plain- 
tiffs claimed  that  they  had  reconsidered 
the  matter  after  signing  the  bond,  and  had- 
notified   him   that  he   could  -  not   have  the 


place.  Upon  bis  refusal  to  vacate,  upon  3 
days'  statutory  notice,  this  action  was 
brought  The  Jury  returned  a  verdict  for 
defendant,  and  answered  several  special 
questions.  Plaintiffs'  motion  for  Judgment 
on  these  findings  was  denied,  a  new  trial 
refused,  and  plaintiffs  bring  the  case  here 
for  review. 

Tbe  main  contention  of  plaintiffs  was  that 
the  bond  for  a  deed  had  never  been  de- 
livered, and  that  before  defendant  made  tbe 
entry  he  was  notified  tbe  trade  would  not 
l>e  carried  out  and  that  he  could  not  have 
possession. 

The  general  verdict  was  against  plaintiffs, 
and  there  was  abundant  evidence  to  support 
the  verdict  They  insist  that  they  were  en- 
titled to  a  Judgment  on  the  si^eclal  findings. 
This  chiim  is  based  upon  the  findings  of  the 
Jury,  in  substance,  that  on  March  2Cth  the 
former  tenant  surrendered  ixissesslMi  of  the 
hotel  to  plaintiffs,  and  that  plaintiffs  gave 
the  statutory  three  days'  notice  before  bring- 
ing the  action.  Counsel  then  say  in  their 
brief:  "It  stands  out  bold  and  clear  all 
through  the  findings  of  the  Jury  and  the 
evldeuc«  as  quoted  herein  that  the  defend- 
ant knew  and  was  Informed  by  plaintiffs 
that  they  did  not  intend  to  place  him  In 
I>oBBession  of  tbe  premises,  and  that  they  did 
not  Intend  to  abide  by  or  fulfill  tbe  alleged 
contract  for  a  deed,  and  notwithstanding 
this  defendant  entered  tbe  property  in  ques- 
tion In  the  absence  of  tbe  plaintiffs  and  be- 
tween 3  and  5  o'clock  in  the  morning  of 
Monday,  April  6,  1903.  And  that  be  refus- 
ed to  surrender  possession  on  demand,  and 
that  he  was  still  in  possession  at  tbe  time 
of  the  trial  of  this  action." 

Tbe  seventh  question  was  asked  and  an- 
swered as  follows:  "Did  not  D.  C.  Barnes, 
■yne  of  be  plaintiffs  herein,  tell  the  defend- 
int,  Comeaux,  that  they  were  not  going 
.:o  let  him  have  tlie  property  l>efore  he  en- 
tered and  took  possession?  A.  No."  This 
s  the  only  finding  <n  reference  to  this  mat- 
ter, and  with  the  weight  of  tbe  evidence  we 
have  nothing  to  do  in  considering  a  motion 
for  judgment  on  the  findings.  Tbe  <Halm 
that  upon  these  findings  the  court  should 
have  rendered  judgment  in  favor  of  plain- 
tiffs has  no  merit     ' 

It  is  urged  that  the  court  committed  error 
in  admitting  the  bond  for  a  deed,  as  the 
title  was  not  involved.  This  was  an  action 
of  forcible  entry  and  detainer,  and  defend- 
ant claimed  to  have  entered  lawfully  and 
I>eaceabiy  by  the  verbal  permission  of  the 
•iwners  who  certoinly  had  the  right  to  au- 
thorize him  to  enter.  In  connection  with 
the  alleged  verbal  permission  to  enter,  It 
was  comjietent  to  offer  In  evidence  the  bond 
for  a  deed  as  explaining  the  verbal  permis- 
sion. It  was  proi)er  for  the  purpo.'»e  of  show- 
ing the  character  of  defendant's  entry  as 
well  as  the  character  of  his  detention. 
Conaway  v.  Gore  27  Kan.  122,  126,  127;  13 
A.  &  E.  Enc.  of  Law,  754,  756. 
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We  have  exauilned  the  histructl'ns  and  i 
find  no  error  in  them.  TI»ey  correctly  state  ; 
the  law  of  forcible  entry  and  detainer  as  ■ 
applied  to  the  facts  in  evidence.  ; 

The  Judgment  will  be  affirmed.    All  the 
Justices  concurring.  I 


DEMING  IXV.  CO.  v.  WALLACE  et  al.      ! 
(Supreme  Conrt  of  Kansas.    March  10,  lUOU.)    ; 

1.  Evidence  —  Pabol  Kvidence  —  Fraud  in  ! 
rBocCKiNO  Note.  i 

Parol   testimony  is  competent  for  the  pur-  ■ 
pose  of  proving  fraud  and  misrepresentation  in 
procuring  the  execution  of  a  promissory  note  | 
where  fraud  is  pleaded  as  a  defense.  i 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Kvidence,  ^g  2005-2020.] 

2.  Same — Biixs  and  Notes — Coxsidebation. 

Between  the  original  parties  to  a_  bill  or 
note  the  consideration  may  ahvays  be  inquired 
into. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  102o.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Jewell  County; 
K.  M.  Plckler,  Judge. 

Action  by  the  Demlug  Investment  Company 
against  B.  F.  Wallace  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

E.  P.  Hotchklss  for  plahitlff  in  error.  D. 
L.  Palmer,  J.  C.  Postletbwaite,  and  R.  C.  Pos- 
tletbwaite,  for  defendants  In  error. 

PORTER,  J.  Plaintiff  In  error  brought 
this  action  to  foreclose  a  mortgage  upon  two 
notes,  each  for  $500.  Defendants  claimed 
that  the  indebtedness  amounted  to  only  S.%0 
and  that  the  second  note  was  without  con- 
sideration. The  case  was  tried  by  the  court 
wltbont  a  Jury,  and.  from  a  Judgment  in 
favor  of  defendants  ns  to  the  second  note, 
plaintiff  In  error  appeals. 

Plaintiff  negotiated  a  loan  of  ?10,0C0  for 
five  years  on  defendants'  farm  and  claimed 
that  these  notes  were  given  as  a  commission 
of  1  per  cent,  agreed  ui)on.  Defendants 
claimed  that  the  commission  agreed  upon  was 
one-half  of  1  per  cent,  or  $.500,  and  that  they 
were  Induced  to  sign  the  two  notes  by  false 
and  fraudulent  repre-sentations  of  plaintiff's 
agents.  It  api)e:irs  from  the  evidence  that 
three  sets  of  papers  were  made  out  and 
executed;  the  first  and  second  being  destroy- 
ed on  account  of  errors.  B.  F.  Wallace  testi- 
fied that  the  agents  of  plaintiff  came  to  his 
farm  during  harvest,  when  he  was  busily 
engaged  with  a  number  of  men  in  his  field, 
and  Informed  him  that  it  was  necessary  to 
execute  new  papers  which  they  had  prepared; 
that  the  notary  they  had  brought  with  them 
was  sick  at  defendants'  house,  and  urged 
blm  to  attend  to  the  matter  at  once;  that  he 
quit  work  and  went  to  the  house  where  he 
and  his  wife  signed  the  papers  including 
these  commission  notes,  without  examination,  | 


relying  upon  the  rei)re8entations  of  the  agents  • 
that  the  papers  were  all  exactly  the  same  • 
as  the  one:*  previously  executed,  and  believing 
that  these  notes  were  each  for  $2.T0  which  he 
claims  was  the  amount  of  the  former  com- 
mission notes.  It  Is  stated  in  the  answer 
that  defendants  signed  the  notes  iiijon  the 
representations  of  the  agents  of  plaintiff  that 
the  notes  were  exactly  alike  In  amounts  of 
the  former  notes;  that  these  representations 
were  false  and  fraudulent,  and  made  for  the 
purpose  of  Inducing  defendants  to  sign  them; 
and  that  the  representations  were  relied  upon 
by  defendants  as  true. 

The  first  complaint  is  that  there  was  error 
In  the  admission  of  parol  testimony  to  con- 
tradict the  terms  of  a  written  contract.  In 
the  cases  cited  by  plaintiff  in  error  from  this 
court.  It  Is  expressly  stated  that  no  fraud 
or  misrepresentation  was  relied  upon.  It  is 
always  competent  to  show  by  parol  evidence 
that  a  contract  was  obtained  by  fraud  where 
fraud  or  misrepresentation  Is  pleaded  as  a  de- 
fense. The  rule  thatoralrepreseutatlons  and 
inducements  preceding  or  contemporaneons 
with  the  agreement  are  merged  In  the  writ- 
ing Is  subject  to  the  exception  that  If  the 
vepresentutlons  amount  to  fraud  which  avoids 
the  written  contract  they  are  not  merged 
therein  and  parol  evidence  Is  admissible  to 
show  the  fraud.  Brook  v.  Teague,  52  Kan. 
110,  123.  34  Pac.  347;  McKinney  v.  Herrlck. 
66  Iowa,  414.  23  N.  W.  707;  (^reenleaf  on  Evi- 
dence, §  284;  Browne  on  Parol  Evidence,  S  79. 
In  Brook  v.  Teague.  supra.  It  is  said:  "Parol 
evidence  is  admissible  as  between  the  orig- 
•nai  parties  to  a  negotiable  note  to  show 
fraud,  and  so  as  to  third  parties  with  notice 
or  without  having  paid  value."  Between  the 
original  parties  to  a  note  or  bill  the  considera- 
tion may  always  be  inquired  Into.  Blood  v. 
Xorthrup  &  Chick,  1  Kan.  28;  Miller  v.  Brum- 
baugh, 7  Kan.  343;  Dodge  v.  Oatis,  27  Kan. 
7«2;  4  A.  &  E.  Enc.  of  Law,  106.  There  was 
no  error,  therefore.  In  admitting  parol  testi- 
mony to  show  the  actual  consideration,  and 
for  the  purpose  of  proving  the  alleged  mis- 
representation and  fraud.  It  is  argued  that 
as  defendants  were  able  to  read  it  was 
negligence  for  tliem  to  sign  a  note  without 
knowing  its  contents,  and  that  by  their 
negligence  they  are  estopped.  Burroughs  v. 
Pacific  (Juano  Co.,  81  Ala.  255,  1  South.  212. 
Is  In  point.  The  court  there  say:  "Where 
a  person  signs  an  instrument  without 
reading  it.  or,  if  he  cannot  read,  without  ask- 
ing to  have  It  read  to  him,  the  legal  effect  of 
the  signature  cannot  be  avoided  by  showing 
his  ignorance  of  its  contents.  In  the  absence 
of  some  fraud,  deceit,  or  misrepresentation 
having  been  practiced  upon  him.  But  the 
rule  Is  otherwise,  and  the  instrument  will  be 
held  void,  where  its  execution  is  obtained  by  a 
misrepresentation  of  Its  contents;  the  party 
signing  a  paper  which  he  did  not  know  he 
was  signing,  and  did  not  really  intend  to 
sign.    It  Is  immaterial.  In  the  latter  asi^ect 
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of  tbe  case,  that  the  party  siguing  had  an 
opportunity  to  read  tbe  pa])er;  for  lie  may 
have  been  prevented  from  doing  so  by  tbe 
very  fact  tliat  he  trusted  to  the  truth  of  the 
representation  made  by  the  other  party  with 
whom  he  was  dealing."  See,  also,  Buchanan 
V.  GIbbs,  26  Kan.  277. 

The  only  other  errors  complained  of  relate 
to  tbe  admission  of  certain  testimony  which 
it  is  ciainietl  was  not  relevant  A  wider 
range  with  reference  to  testimony  is  permis- 
sible where  a  case  is  tried  by  tbe  court,  and 
the  testimony  with  reference  to  the  custom- 
ary rate  of  interest  at  tbe  time  of  the  trans- 
action could  not  have  prejudiced  plaintiff. 
While  there  was  a  sharp  conflict  in  the  testi- 
mony as  to  the  facts  upon  which  the  fraud 
and  misrepresentations  were  predicated, 
there  was  sufficient  evidence  to  sustain  the 
fluding  of  tbe  court  that  tbe  second  note  was 
without  consideration.  The  court  having 
beard  and  seen  the  witnesses  was  better  able 
than  we  are  to  determine  the  question  of 
fraud,  and,  having  upon  sufficient  evidence 
decided  that  question.  It  Is  not  before  us. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


WILKINS  V.  I.EE  et  al. 
(Supreme  Court  of  Kansas.    March  10,  lOOC.) 

Justice  of  the  Peace — Jurisdiction — Tres- 
pass. 

The  bill  of  particulars  iiivolvetl  in  this 
controversy  examined,  and  hrld  not  to  state  a 
cnuKe  of  action  for  trespass  on  real  estate  with- 
in the  meaning  of  section  6  of  the  Code  of 
Civil  Procedure  before  Justices  (Gen.  St.  1001, 
$  .523a  ^ 

(Syllabus  by  the  Court.) 

Error  from  District  Court.  Atchison  Coun- 
ty;   B.  F.  Hudson,  Judge. 

Action  by  Barney  Lee.  Jr.,  and  J.  A. 
Smith  against  Sarah  E.  Wilklns.  Judgment 
for  plaintiffs  before  a  Justice  was  affirmea 
on  appeal,  and  defendant  brings  error. 
Affirmed. 

J.  II.  riiallis,  for  plaintiff  in  error.  Adams 
&  Conloii,  for  defendants  in  error. 

BniCH,  J.  The  question  for  decision 
in  this  case  is  if  a  bill  of  particulars  flled 
l>efore  a  justice  of  the  peace  states  a  cause 
of  action  for  trespass  on  real  estate.  If  it 
does,  the  matter  was  beyond  his  jurlsiliction; 
tlie  damages  claimed  exceeding  $100.  Sec- 
tion 6.  Code  Civ.  Proc.  before  Justices  (Gen. 
St.  1!>01,  $  5233).  The  justice  rendered  judg- 
ment for  the  plaintiff.  Tlie  defendant  ap- 
pealed to  the  district  court,  and  tlie  plaintiff 
was  again  successful.  The  question  of 
Jurl.sdlction  was  ilrst  raised  by  a  motion  fll- 
ed after  the  trial  in  the  district  court.  The 
motion  was  overruled.  The  defendant  then 
conuncnced  a  separate  action  to  enjoin  the 
enforcement  of  the  Judgment  of  the  district 
court  on  the  ground  that  it  is  utterly  void. 


Having  been  denied  that  relief,  he  prosecutes 
this  proceeding  in  error. 

The  bill  of  particulars  reads  as  follows: 
"Plaintiff  for  cause  of  action  alleges:  That 
he  is  the  owner  by  lease  of  certain  crops,  to 
wit,  corn,  hay,  and  grass,  on  what  Is  known 
as  the  'Cavanaugh  Farm,'  in  Mt.  I'leasant 
township,  Atchison  county,  Kan.,  and  at  all 
times  hereinafter  mentioned  was  such  owner 
of  said  crops  growing  on  said  premises.  TImt 
the  defendant  is  the  owner  of  certain  cattle, 
which  were  kept  on  adjoining  land  part  of 
the  time,  and  permitted  them  to  trespass  up- 
on the  land  of  this  plaintiff,  and  penultte<l 
the  division  feni-e  between  the  land  of  this 
plaintiff  and  the  land  on  which  she  permitted 
said  cattle  to  run  to  become  down,  so  that 
the  same  was  not  a  legal  fence  or  sufficient 
to  prevent  the  said  cattle  from  trespassing 
upon  tbe  land  of  this  plaintiff,  and  said  cat- 
tle did  tresi)as3  upon  the  lands  of  this  plain- 
tiff, and  did  enter  thereon  through  the  said 
insufficient  fence  of  the  defendant,  and  did 
tramp  down  and  eat  and  destroy  all  the  com 
on  14  acres  thereof,  and  did  damage  and 
destroy  a  part  of  a  20-aere  field,  and  did 
tramp,  eat.  and  destroy  several  acres  of  grass 
and  meadow  of  the  plaintiff,  in  all  to  his 
damage  In  tbe  sinn  of  $200.  Whereof  plain- 
tiff asks  judgment  against  the  said  defendant 
for  the  sum  of  $200  and  the  costs  of  this 
action."  It  has  been  decided  l>y  this  court 
that  the  action  i-eferred  to  in  section  (5  of  the 
Justice's  Code  Is  the  eqidvalent  of  the  com- 
mon-law action  of  trespass  quare  clausula 
f regit.  Kaub  v.  Jlitchell.  12  Kan.  ,-.7,  (»;  St.. 
L.  &  S.  V.  Ky.  Co.  V.  Sharp,  27  Kan.  134. 
It  has  also  been  decided  by  this  court  tliat 
trespass  quare  clausnni  fregit  is  a  possessory 
action,  brought  because  of  a  disturliance  or 
the  peaceable  iwsscssion  of  plaintiff.  Ilcfli'y 
V.  Baker,  19  Kan.  9.  The  gist  of  the  action 
is  tlie  wrongful  eiitr.v,  tbe  breaking  In  upon 
and  the  interrui)tion  of  the  quietude  of  the 
plaintiff's  jms.scsslon;  and  whatever  follows 
In  the  nature  of  damages  to  buildings,  fences, 
crops,  or  other  prorerty  is  mere  aggravation. 
To  maintain  the  action,  possession  of  the 
premises  U|M)n  which  the  property  destroyed 
is  situated,  by  tbe  plaintiff,  personally  or  by 
his  tenant,  is  indispensable.  lyiring  v.  Rock- 
I  wood,  13  Kan.  178.  181;  Fitzi)atrick  v.  Geh- 
■•  hart.  7  Kan.  3.",  42.  The  decisions  of  other 
states  to  this  effect  are  collated  In  46  Cent. 
Big.  col.  2{>5.  Without  something  to  Indicate 
that  the  pleader  Intended  to  allege  and  rely 
uijon  possession  !>s  an  element  of  his  cause 
of  action,  no  Issue  could  l)e  framed  upon  that 
subject,  no  proof  could  be  offered  concerning 
it.  and  no  judgment  could  be  rendered  pre- 
supposing possession  in  the  i)lalntlff. 

The  bill  of  particulars  contains  no  allega- 
tion relating  to  iiossesslon.  Much  stress  Is 
laid  tijion  tbe  fact  that  It  makes  several  refer- 
ences to  "land  of  tbe  plaintiff."  The  first 
paragraph,  however,  limits  tbe  meaning  of 
all  such  expressions  to  the  Cavanaugh  farm 
in  Mt.  Pleasant  township,  which,  so  far  as 


Digitized  by 


Google 


Kan.) 


MISSOURI.  K.  4  T.  BY.  CO.  v.  PRATT. 


141 


the  pleading  ahowo,  may  hare  been  In  the 
possession  of  Caranangh,  or  any  one  else 
other  than  the  plaintiff,  with  no  right  In  tht 
plaintiff,  under  his  lease,  except  to  enter  am 
gather  bis  corn  and  cut  his  meadow.  The 
allegations  relating  to  the  negligence  of  tht 
defendant  in  permitting  the  division  fence 
between  the  lands  of  the  respective  parties 
to  become  defective,  so  that  it  no  longer 
constituted  a  legal  fence,  are  quite  foreign 
to  an  action  of  trespass  quare  clausum  fregit 
They  are,  however,  characteristic  of  an  ac- 
tion on  the  case  for  damages  occasioned  by 
cattle  negligently  allowed  to  escape,  and 
clearly  indicate  the  theory  upon  which  the 
bin  of  particulars  was  drawn.  It  Is  Im- 
material that  the  allegations  may  not  be 
entirely  sufficient  to  malce  a  case  under  the 
fence  law.  That  fact  does  not  destroy  Ju- 
risdiction, and  the  pleader  certainly  did  not 
intend  to  state  a  case  which  the  court  could 
not  try  at  all.  It  is  immaterial  that  growing 
crops  and  hay  are  regarded,  for  almost  all 
purposes,  as  forming  a  part  of  the  real 
estate.  Trespass  on  the  case  was  a  common 
form  of  action  for  the  recovery  of  damages 
for  injuries  to  such  property,  and  that  It  may 
be  employed  under  circumstances  similar  to 
those  under  consideration  Is  shown  by  the 
decision  In  St.  L.  &  S.  P.  By.  Co.  t.  Sharp. 
27  Kan.  134.  If  the  character  of  the  action 
were  more  doubtful  than  It  appears  to  be, 
the  bill  of  particulars  should  be  given  a 
liberal  interpretation  in  favor  of  jurisdiction. 
The  plaintiff  in  error  submitted  to  the  author- 
ity of  both  courts  until  each  one  had  decid- 
ed against  him,  and  now  ought  not  to  be 
permitted  to  defeat  the  Jurisdiction  he  so 
long  aclcnowledged  upon  any  but  the  most 
meritorious  ground. 

The    Judgment    of  the    district    court  Is 
affirmed.    All  the  Justices  concurring. 


>-3  Kaa.  210) 

M:SS0URT.  K.  &  T.  RX.  CO.  ▼.  PRATT. 
(Supreme  Court  of  Kansas.    March  10,  lOOa) 

ElsTOPPEi.— Action  ojt  Wakrajity. 

In  an  action  for  damages  for  the  breach  of 
a  covenant  of  warranty  in  a  conveyance  of  real 
est.ite.  it  appeared  that  at  the  time  of  the  de- 
livery of  the  deed,  and  the  payment  of  the  con- 
siderBlion  by  the  grantee,  a  third  person  was 
in  actual  possession  of  the  real  estate,  claiming 
to  bold  under  a  title  paramount  to  that  of  the 
grantor  in  such  deed.  Such  occupancy  and 
claim  was  well  known  to  the  parties  to  such 
•conveyance,  and  they  knew  that  the  occupant  in- 
tended to  bold  iiossession  until  ousted  by  ju- 
dicial process. 

Litigation  was  then  pending  and  suits  were 
contemplated  by  the  grantor,  which  would  dual- 
ly determine  the  ownership  of  such  real  estate. 
In  the  litigation  which  ensued  the  occupant  was 
successful  in  the  lower  courts,  but  the  grantor 
carried  the  cause  to  the  Supreme  and  federal 
courts. 

The  grantee  concluding  that  the  grantor  would 
eventually  lose  insisted  upon  repayment  of  his 
money.  ITie  grantor,  however,  by  assurance 
that  bis  title  would  ultimately  be  established, 
and  if  not,  that  the  money  would  be  refunded, 
requested  and  induced  the  grantee  to  wait  until 


the  end  of  the  litigation,  which  h«  did,  relying 
upon  such  representations  of  the  grantor.  The 
matter  was  not  fully  ended  until  long  after  the 
statute  of  limitations  had  expired,  within  which 
a  suit  upon  the  covenant  of  warranty  might 
have  been  brought.  The  grantee,  soon  after  the 
final  determination  of  the  litigation,  which  was 
adverse  to  the  grantor,  brought  suit  upon  the 
covenant  of  warranty  in  said  conveyance.  The 
grantor  pleaded  the  statutes  of  limitations. 

Hrld,    that    the   grantor   ia   estopped    from 
maintaining  such  defense. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  C.  H.  Pratt  against  the  Missouri, 
Kansas  &  Texas  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed. 

John  Madden  and  W.  W.  Brown,  for  plain 
tiff  In  error.  Cates  &  Gates,  for  defendant 
In  error. 


GRAVES,  J.  The  only  question  Involved 
in  this  case  is  the  statute  of  limitations  as 
applied  to  a  covenant  of  warranty  In  a  con- 
veyance of  real  estate.  The  facts  briefly 
stated  are  these: 

In  June,  1889,  the  plaintiff  In  error  con- 
veyed the  land  in  controversy,  to  the  defend- 
ant In  error,  by  an  ordinary  deed  of  general 
warranty,  In  consideration  of  $954.20  cash 
paid  at  that  date.  At  the  time  of  such  con- 
veyance, the  grantor  held  a  patent  to  the 
land  from  the  United  States.  The  land  was 
occupied  by  one  N.  L.  Ard,  who  claimed  it 
as  a  settler  under  the  homestead  and  pre- 
emption laws  of  the  United  States.  He  set- 
tled thereon  in  1866,  long  before  the  plain- 
tiff In  error  received  Its  patent  thereto.  On 
July  26,  1866,  the  United  States  by  an  act 
•>f  Congress,  granted  the  alternate  sections 
of  a  10-miIe  strip  of  land  to  the  plaintiff  in 
error,  then  imown  as  the  Union  Pacific  Hall- 
way Company,  Southern  Branch,  upon  condi- 
tions named  in  the  grant  To  Indemnify 
said  company  from  loss  on  account  of  lands 
to  which  homestead  and  pre-emption  rights 
might  attach  before  said  conditions  were 
complied  with,  said  act  provided  that  the 
company  might  select  In  lien  thereof  an 
equal  amount  of  land  from  lands  adjacent 
to  said  10-mlle  strip  belonging  to  the  United 
States.  There  was  a  large  number  of  set- 
tlers upon  these  lands  claiming  under  the 
homestead  and  pre-emption  laws,  and  a  sharp 
controversy  arose  between  them  and  the 
railroad  company  as  to  their  respective  rights, 
thereto.  The  land  In  controversy  in  this  suit, 
was  outside  the  10-mile  strip.  November  3, 
1873,  the  company  selected  it  as  an  Indemnity 
for  lands  lost,  as  before  stated.  The  contro- 
versy between  the  settlers  and  the  company, 
Involved  many  homes  and  large  and  valua- 
ble tracts  of  land.  It  aroused  great  excite- 
ment, and  many  lawsuits  were  commenced 
relating  thereto,  both  In  the  federal  and  local 
courts.  The  claims  of  the  respective  parties 
were  subjects  of  public  discussion,  and  were 
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a  matter  of  general  notoriety  and  of  common 
knowledge.  This  controversy  continued  with- 
out hiterruptlon  from  the  date  said  land  was 
selected  by  the  company  to  December  19, 
liWO,  a  period  of  16  years  prior  to  the  execu- 
tion of  the  conveyance  to  the  defendant  In 
error.  To  settle  this  dispute  the  plaintiff  In 
eiTor,  brought  an  action  of  ejectment  against 
Ard  in  1890,  to  recover  the  land.  The  case 
was  carried  to  the  Supreme  Court  where 
It  was  decided  in  favor  of  Ard,  March  4, 
1895. 

In  1894,  Pratt,  the  defendant  in  error, 
commenced  suit  against  Ard  which  was  taken 
to  the  Supreme  Court  of  this  state  and  decid- 
ed against  Pratt,  Jime  8.  liXU.  On  December 
19,  1900,  In  a  ease  brought  by  the  United 
States,  in  the  United  States  Circuit  Court 
of  Kansas,  against  all  parties  interested  in 
said  10-mile  strip,  and  indemnity  lands,  the 
patent  to  the  plaintiff  in  error  for  tlie  lands 
involved  in  this  suit  and  the  conveyance  to 
the  defendant  in  error  tlieieto.  were  caneclea 
and  soon  afterwards  the  land  was  patented 
to  Ard.  The  defendant  in  error  was  nevcr 
lu  possession  of  this  land  and  never  receiv- 
ed any  profits  therefrom  because  of  tlie 
adverse  possession  of  Ard.  During  the 
progress  of  said  litigation,  and  after  the  con- 
veyance to  the  defendant  in  error,  consid- 
erable correspondence  occurred  between  tlie 
attorneys  for  the  company,  who  were  fully 
authorized  to  bind  the  company  therpl)y.  and 
Pratt  and  his  attorneys,  among  which  were 
the  following  letters: 

"Parsons,  Kans.,  Xov.  18,  1895.  I  have 
your  favor  of  the  ICth  stating  that  the  case 
of  yourself  against  Ard.  for  possession  of  the 
East  half  of  the  Southeast  quarter  of  2-20-20, 
was  decided  against  yon  by  tlie  c-ourt  and  in 
favor  of  Ard,  and  I  note  what  you  say  about 
not  taking  the  case  further  unless  the  com- 
pany requires  it.  You  will  readily  under- 
stand that  you  are  hardly  in  a  position  to 
compel  the  company  to  assume  all  responsibil- 
ity In  this  case  at  this  late  day.  This  suit 
has  been  pending  since  January  5th,  189.'>, 
the  date  of  the  filing  of  your  petition;  and 
yet,  no  notice  whatever  was  given  the  com- 
pany of  the  pendency  thereof  until  tiie  last 
ten  days  and  then  we  were  right  In  the 
midst  of  a  half  a  dozen  courts  where  we  had 
more  business  than  we  could  attend  to.  Of 
course  if  you  had  given  us  notice  earlier  we 
could  have  assumed  the  responsibility  which 
you  now  ask  us  to  assume,  but  it  was  utterly 
impossible  for  me  to  be  present  at  the  trial 
of  this  case.  1  can  only  say  we  desire  the 
case  carrle<l  clear  through  all  the  courts. 
From  your  statement  of  the  case  to  me  Mr. 
Ai-d  has  not  a  ghost  of  a  show,  in  my  opinion. 
I  have  groat  confidence  In  the  aliility  and 
integrity  of  Mr.  Cates  and  Mr.  Foust  and 
iiave  no  doubt  they  made  the  best  case  possi- 
b.e  for  you  to  make.  I  hoiye  j-ou  have 
taken  time  to  take  the  case  to  the  Supreme 
Court,  and  as  soon  as  I  can  get  time  1  will 
investigate  the  matter  and  if  you  do  not 


desire  to  carry  the  matter  further.  I  will  do 
it  myself  in  your  name.  Yon  spoke  of  the 
other  cases.  Of  course  I  know  nothing  of  tlie 
other  cases  that  you  have  lost  except  the 
other  piece  of  land  owned  by  Mr.  Ard.  Ii' 
you  have  any  claim  against  the  company 
which  yon  have  not  presented  and  which  you 
desire  to  make  you  will  have  to  make  it  and 
present  It  In  due  form  so  that  It  can  be 
properly  Investigated.  Please  write  me  how 
much  time  you  have  to  make  case  for  tho 
Supreme  Court  in  the  case  of  yourself  vs. 
Ard  and  whether  or  not  you  have  the  record 
In  sliape  and  tried  it  with  a  view  to  going 
to  the  Supreme  Conrt.  Of  course  we  do  not 
give  up  on  a  single  trial." 

"Parsons,  Kans.  •  •  •  I  have  before 
me  your  favor  of  the  12th  Instant  and  also 
yours  of  January  .30th  regarding  the  case 
of  yourself  vs.  X.  L.  Ard,  and  which  you 
designate  as  the  stattite  of  limitation.^  case. 
This  case  was  taken  to  the  Court  of  Appeals 
at  Ft.  Scott,  the  record  being  filed  there 
October  2Sth,  189C,  as  shown  by  tlie  clerk'h 
letter  to  me.  A  waiver  of  summons  was  filed 
in  the  case  on  November  10th,  1890.  Its 
number  on  the  clerk's  docket  is  422.  With 
reference  to  your  claim  for  refund  of  money; 
I  can  tell  you  nothing  more  than  what  I  have 
already  told  you.  At  Mr.  Rouse's  request  I 
sent  hini  a  statement  of  such  lands  as  1 
suiiposed  we  would  eventually  be  cjilled  upon 
to  refund  the  imrchase  money,  and  yours 
was  included  In  the  list.  Since  that  time 
patents  have  been  Issued  to  some  of  the  land, 
and  certain  decisions  have  been  rendered 
which  looks  as  though  our  title  to  all  this 
land  would  be  good.  I  apprehend  our  comr 
pany  Is  waiting  to  see  what  the  decision  of 
the  circuit  court  will  be  with  reference  to 
these  lands.  If  your  title  is  made  good, 
there  Is  nothing  then  due  you  from  the  com- 
pany; if,  on  the  other  hand,  your  title  Is  not 
made  good,  we  certainly  will  have  to  refund 
you  the  money,  I  suppose.  But  you  ought  to 
wait  patiently  as  the  others  are  doing,  until 
this  litigation  is  determined.  I  know  how 
you  feel  about  it,  and  you  do  not  owe  me 
any  apology  for  anything  you  have  said." 

"Parsons,  Kan.,  March  28th,  1900.  I  have 
before  me  your  favor  of  the  27th,  and  I  note 
you  say  that  you  sent  me  a  copy  of  a  letter 
from  the  commissioner  to  the  register  of  the 
Topeka  land  office  sent  you  by  Mr.  Pratt,  and 
asking  me  to  return  the  same.  Beg  to  advise 
that  the  papers  you  sent  were  sent  to  our  at- 
torneys Brittou  &  Gray,  and  were  retm-ned 
to  you  with  the  answer  of  Britton  &  (Jray  ou 
March  3d.  I  at  the  same  time  Inclosed  you 
a  copy  of  the  protest  which  the  railway  com- 
pany filed  In  the  local  laud  otflce.  You  will 
find  these  papers  all  together.  With  refer- 
ence to  the  appeal  from  the  local  land  otBce: 
It  does  not  si'eui  to  me  that  it  is  necessary  to 
take  any  notice  whatever  of  tiie  decision  of 
the  local  land  office.  The  patent  for  the  land 
has  already  been  Issued,  and  the  local  office 
and  In  fact  the  entire  land  department  Is  ai- 
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ready  without  Jurisdiction  and  cannot  obtain 
Jurisdiction  of  this  land  tmtll  tbe  court,  by 
some  proceeding  instituted  for  that  purpose 
sets  aside  the  present  patent  If  I  obtain 
Judgment  against  Ard  in  the  ease  of  U.  S.  y. 
M.  K.  &  T^  I  will  have  him  ejected  from  the 
land.  On  the  other  hand,  the  only  way  that 
Ard  can  obtain  a  title  to  the  land  is  by  go- 
ing into  court  and  Instituting  a  proceeding  to 
set  aside  the  present  patent,  and  if  he  is  suc- 
cessful then  he  can  make  his  proof  before  the 
local  land  ofSce.  Bat  nothing  that  is  done 
In  the  local  land  office  or  by  tbe  land  depart- 
ment would  hare  any  effect  whatever  upon 
the  present  litigation  regarding  tbe  title  to 
this  land.  Therefore,  I  see  no  occasion  for 
worry,  trouble  or  expense  over  what  may  be 
taking  place  in  tbe  local  land  c^lce." 

"Parsons,  Kans.,  April  7,  1900.  I  have  be- 
fore me  your  favor  of  the  6th  Instant  re- 
garding the  contest  case  pending  in  the  local 
land  office  between  Ard  on  one  side  and  your- 
self and  the  company  on  the  other.  I  have 
advised  that  we  pay  no  attention  whatever 
to  this  case,  because  the  Supreme  Court  of 
tbe  United  States  has  decided  that  when  a 
IMitent  has  once  issued  to  a  piece  of  land  the 
Land  Department  of  the  United  States  has 
lost  Jurisdiction,  and  cannot  again  entertain 
an  application  to  enter  the  land,  and  any  pat- 
ent subsequently  Issued  is  absolutely  void. 
Judge  Stillwell  has  so  held  in  a  case  In 
Woodson  county.  The  land  department 
seems  to  be  misled  entirely  by  the  decision 
of  the  case  of  yourself  v.  Ard  wherein  the 
Supreme  Court  held  that  Ard  should  have 
been  permitted  to  enter  the  land,  hut  in  that 
decision  the  court  did  not  set  aside  the  pat- 
ent, and  no  application  to  enter  the  same 
could  be  entertained  until  it  is  set  aside." 

"Parsons,  Kans.,  June  28,  1901.  I  have 
before  me  your  favor  of  the  27th  Instant  ask- 
ing what  the  company  proposes  to  do  with 
reference  to  the  piece  of  land  in  Section  2  in- 
volved In  the  late  case  of  Pratt  v.  Ard,  where- 
in the  court  decided  that  the  statute  of  lim- 
itations had  run  In  favor  of  Ard,  and  also  the 
other  piece  In  Section  2,  wherein  Judge 
Hook  set  the  patent  to  the  railway  company 
aside  and  adjudged  the  land  to  belong  to  Ard 
under  the  homestead  claim  thereto.  Beg  to 
advise  that  neither  of  these  cases  are  yet 
finally  determined.  Whenever  they  are,  then 
we  will  determine  what  course  we  will  pur- 
sue with  reference  to  your  claim  for  a  re- 
fund of  the  money.  In  the  meantime,  you 
might  send  me  a  statement  of  the  amount 
you  claim  should  be  refimded  to  you,  so  that 
I  may  look  it  over  and  consider  the  matter." 

This  suit  was  commenced  some  time  in 
1902.  or  we  so  infer,  as  the  amended  petition 
was  filed  January  21,  1908.  The  amended  pe- 
tition refers  to  the  deed  as  a  whole,  but  tbe 
particular  covenant  sued  on  reads:  "And  the 
said  Missouri,  Kansas  &  Te.Ka8  Railway  com- 
pany hereby  covenants  with  the  said  party 
of  the  first  part  his  heirs  and  assigns  that  it 
will,  and  Its  successors  shall  warrant  and  de- 


fend the  same  to  the  said  party  of  the  second 
part  his  heirs  and  assigns,  against  the  law- 
ful claims  of  all  persons."  All  informality  in 
the  pleadings  is  waived  by  stipulation.  Tbe 
suit  was  tried  in  the  district  court  of  Allen 
county,  and  the  defendant  In  error  recovered 
Judgment  for  $1,760.36,  January  8,  1901.  The 
plaintiff  In  error  brings  the  case  here  com- 
plaining that  tbe  trial  court  erred  in  not  de- 
ciding that  the  plaintiff's  cause  of  action 
was  barred  by  the  statute  of  limitation,  and 
alao  because  bxe  com-t  gave  judgment  for  at- 
torney fees  and  taxes.  The  plaintiff  pleads 
waiver  and  estoppel  as  to  the  statute  of  limi- 
tations. 

It  is  conceded  that  no  cause  of  action  aris- 
es upon  a  covenant  of  warranty  until  after 
eviction  either  actual  or  constructive.  It  is 
here  claimed  that  the  actual  possession  of 
Ard,  at  the  date  of  the  conveyance  to  Pratt, 
under  a  claim  of  right  which  was  subsequent- 
ly decided  to  be  the  better  and  paramount 
title,  constituted  a  constructive  eviction,  ana 
a  cause  of  action  arose  at  once  which  would 
become  barred  in  five  years  In  this  case,  or 
on  June  6,  1891.  It  is  sought  to  bring  this 
case  within  the  rule  stated  by  Justice  AUm 
In  the  case  of  Claflin  v.  Case,  53  Kan.  562, 
36  Pae.  10C3,  which  reads:  "The  weight  or 
authority  seems  to  be  to  the  effect  that, 
where  the  land  conveyed  Is  actually  oc- 
cupied by  another,  under  an  adverse  and  bet- 
ter title,  the  convenant  is  broken  without  any 
other  act  by  either  party,  and  an  action  may 
be  at  once  maintained  upon  It"  In  a  cer- 
tain sense  this  case  probably  falls  within 
the  above  rule,  but  under  the  facts  here 
shown,  we  do  not  think  the  plaintiff  in  er- 
ror ought  to  be  permitted  to  make  this  defense. 
To  do  so  Is  an  act  in  bad  faith,  and  op- 
erates as  a  fraud  upon  tbe  defendant  in  er- 
ror. When  the  conveyance  was  made  and  the 
company  received  the  money  of  Pratt  it  was 
known  by  both  parties  that  the  land  was  oc- 
cupied by  Ard,  who  would  maintain  posses- 
sion until  ousted  by  Judicial  process.  It  was 
thoroughly  understood  that  whether  Pratt 
would  receive  anything  by  his  deed  or  not, 
could  only  be  known  at  the  end  of  litigation 
then  contemplated  or  already  In  progress. 
The  conveyance  to  him  was  evidently  made 
with  the  Intention  on  the  part  of  both  particM 
to  wait  and  abide  the  Judicial  determination 
of  title  to  the  land.  It  would  be  trifling 
with  the  rights  of  these  parties  to  assume 
that  they  contemplated  an  immediate  repay- 
ment of  the  money  paid  by  Pratt,  or  that  a 
suit  for  its  recovery  could  or  would  be  com- 
menced at  once.  The  relation  of  the  par- 
ties to  the  load  remained  uucuaiiged  after  the 
delivery  of  the  deed  and  the  payment  of  the 
consideration  money  by  Prott,  until  the  de- 
cision of  the  United  States  Circuit  Court  ou 
December  19,  1900.  Up  to  that  time  Pratt 
waited  patiently,  at  the  request  of  the  plain- 
tiff in  error,  while  it  was  testing  its  title  to 
said  land,  in  long  and  repeated  lawsuits.  He 
was  assured  from  time  to  time  that  bis  title 
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wouia  be  ultimately  sustained,  tbat  "Ard  did 
not  have  a  ghost  of  a  show,"  and  was  re- 
quested to  "wait  patiently,  like  other  parties 
are  doing,  until  this  litigation  Is  determined." 
The  plaintiff  in  error  assumed  control  of 
the  case  commenced  by  Pratt,  and  carried 
It  to  the  highest  court,  apparently  confident 
of  success.  Pratt  was  at  times  urgent  and 
insistent,  but  was  pacified  by  the  assurance 
that  "our  company  Is  waiting  for  the  deci- 
sion of  the  Circuit  Court.  It  we  win,  we  owe 
you  nothing ;  if  not,  you  will  get  your  money." 
It  is  not  suggested  that  Pratt  failed  in  any 
respect  to  do  his  full  duty  In  the  premises. 
He  carried  out  the  original  understanding 
and  subsequent  requests  by  waiting  for  the 
company  to  establish  its  title  to  the  land. 
In  this  there  was  no  cessation  of  effort. 
The  company  was  dillsont  and  persistent 
The  fact  It  was  originally  understood  by  each 
of  the  parties  that  the  whole  matter  as  to 
the  conveyance,  and  Pratt's  ultimate  righi: 
to  the  land  should  be  held  in  abeyance  until 
the  end  of  the  litigation  concerning  the 
same,  and  that  Pratt  was  Induced  to  wait 
longer  that  he  otherwise  would  have  done 
by  the  urgent  requests  of  the  plaintiff  In  er- 
ror, are  as  unmistakably  established,  as  they 
would  be  If  fully  and  formally  reduced  to 
writing.  After  Pratt  has  so  waited  and  the 
company  after  full  opportunity  to  test  Its 
claim  has  failed,  it  would  be  unconscionable 
for  it  to  assert  the  very  delay  which  it 
requested  for  the  purpose  of  avoiding  pay- 
ment to  Pratt,  of  the  money  paid  by  him 
for  which  he  has  received  nothing.  The 
ordinary  rules  of  Justice  and  fair  dealing  re- 
bel at  the  suggestion.  The  facts  furnish 
abundant  reason  for  the  application  of  the 
rule  of  estoppel  to  such  conduct.  We  think 
this  Is  a  case  where  this  rule  should  be  ap- 
plied. Cases  may  be  fovmd  which  are  ap- 
parently opposed  to  this  view;  In  fact  con- 
siderable conflict  exists  among  the  decisions 
concerning  the  general  subject  of  changing 
the  statute  of  limitations  by  agreement,  waiv- 
er, and  estoppel.  Much  of  this  confusion 
arises  from  the  difference  In  statutes,  and 
in  the  application  thereof  to  particular  cases. 


Very  few  can  be  found  which,  when  closely 
examined,  will  be  found  to  differ  materially, 
in  principle,  from  the  view  we  have  here 
taken;  it  would  be  useless,  therefore,  to  at- 
tempt a  review  thereof. 

In  the  case  of  Missouri  Pacific  Railway  t. 
Commission  Co.,  71  Mo.  App.  20&,  there  were 
imspttlcd  accounts  between  the  parties  and 
negotiations  for  adjustment  were  pending  a 
long  time.  After  failure  to  settle,  suit  was 
brought  on  one  of  tliem  in  which  the  statute 
of  llmitntion  was  pleaded.  The  court  sjtid  as 
to  this  plea:  "If  there  was  any  understand- 
ing between  the  plaintiff  and  defendant  or 
assurance  given  by  the  plaintiff  to  defendant 
that  the  latter  would  accept  the  former's  ac- 
comit  in  payment  or  discharge  of  that  of  the 
latter  when  their  mutual  accounts  should  be 
thereafter  settled,  and  that  the  former  rely- 
ing upon  such  understanding  or  assurance  did 
not  bring  an  action  on  its  account  within  the 
statutory  period,  and  but  for  that  it  other- 
wise would  have  done  so,  the  latter  should 
not  be  allowed  to  invoke  the  statute  of  limi- 
tation in  bar  of  tlie  former's  account."  In 
the  case  of  Ilaymore  v.  Com.  of  Yadkin.  85 
N.  C.  208,  following  the  case  of  Daniel  v. 
Com.  of  Edge<'onib.  74  N.  C.  494,  it  was  said : 
"Defendants  will  not  be  allowed  to  set  up  the 
statute  of  limitations  In  bar  of  ti:e  plaintiffs' 
claim,  when  the  delay  which  would  other- 
wise give  operation  to  the  statute  has  been 
Induced  by  the  request  of  the  defendants  ex- 
pressing or  implying  their  engagement  not 
to  plead  it."  To  same  effect  see  Mickey  v. 
Insurance  Co.,  .35  Iowa,  174, 14  Am.  Rep.  494 ; 
Kenacknowsky  v.  Water  Co.,  122  Mich.  613, 
81  N.  W.  581 ;  Home  Ins.  Co.  v.  Myer,  93  HI. 
271. 

Complaint  is  made  that  attorney  fees  and 
taxes  are  not  legitimate  elements  of  damage 
In  cases  of  this  character.  We  are  unable  to 
ascertain  from  the  recard  that  either  of  these 
matters  entered  into  the  Judgment  of  the  dis- 
trict court,  and  therefore  it  will  be  unneces- 
sary to  consider  the  legal  questions  relating 
thereto. 

Tlie  Judgment  Is  afiBrmed.  All  the  Jus- 
tices concurring. 
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In  n  YOUNG'S  ESTATE. 
(Supreme  Conrt  of  California.    April  10,  190<l.) 
L  EXCKPTIORS,   BlIX  OF— Skbvicb— **ADV«E8« 

Pabties." 

On  application  for  partial  distribntion  of 
the  estate  of  a  decedent,  persona  claiming  an 
devisees  nnder  the  will  left  by  decedent  and 
appearing  in  that  capacity  to  contest  the  peti- 
tion for  partial  distribution  were  "adverse  par- 
ties," within  Code  Civ.  Proc.  I  650,  declaring 
that  a  draft  of  the  bill  of  exceptions  or  a  copy 
thereof  must,  within  10  davs  after  notice  of 
cntrr  of  judgment,  be  served  upon  the  adverse 
party. 

2.  AppeaZ/— AmsvANCE— Failubb  to   Sebte 
Birx  OF  Exceptions. 

Where,  on  petition  fOr  partial  distribution 
ot  the  estate  of  a  decedent,  devisees  in  a  will 
left  by  decedent  appeared  and  moved  to  strike 
the  petition  from  the  files  which  was  done, 
the  judgment  could  not  be  overthrown  on  appeal 
without  affecting  the  interests  of  those  dev- 
isees, and  hence  failure  to  serve  upon  ttiem  a 
draft  of  the  bill  of  exceptions,  as  requited  by 
Code  Civ.  Proc.  S  650,  necessitated  an  affirm- 
ance of  the  judgment,  so  far  as  points  con- 
tained only  in  the  bill  of  exceptions  were  con- 
cerned. 
&  SAit»-FAii.UBa  TO  Show  Ebbob. 

Where  the  record  on  appeal  merely  showed 
tiie  filing  by  appellants  of  a  petition  for  the 
partial  oistribntion  of  a  decedent's  estate,  and 
ttie  making  and  granting  of  a  motion  to  strike 
the  petition  from  the  files  on  the  ground  that 
a  previous  similar  proceeding  bad  terminated 
In  the  final  judgment  denying  the  relief  sought, 
no  error  was  shown. 

Appeal  from  Superior  Court,  Santa  Cmz 
Oonnty;  Lucas  F.  Smith,  Judge. 

Separate  petitions  by  Pauline  Young  Hyde 
and  Sarah  Young  against  A.  St  Clalr  and 
others,  as  executors,  for  partial  distribution 
of  the  estate  of  M.  Young,  deceased.  From 
orders  striking  the  petitions  from  the  flies, 
pcftltloners  appeal.    Affirmed. 

J.  J.  Scriyner  and  William  If.  Aydelotte 
(Alfred  H.  Cohen,  of  counsel),  for  appellants. 
Jeter  A  Makinney,  W.  P.  Netherton,  and 
Hugh  R.  Osbom,  for  respondents. 

8LOSS,  J.  M.  Young  died,  leaving  a  last 
will,  which  was  admitted  to  probate  in  the 
■nperlor  court  of  Santa  Cruz  county,  and  let- 
ters testamentary  thereon  were  issued  to  A. 
8t  Clalr  and  William  Armstrong  on  the  27tb 
of  April,  190B.  On  December  12,  1904,  Paul- 
ine Young  Hyde,  one  of  the  appellants,  flled 
•  petition  for  partial  distribution,  in  which 
■be  alleged  that  the  decedent  bad  left  as  his 
sole  heirs  four  children,  of  whom  she  was 
one,  and  that  said  decedent  had,  by  an  omis- 
■Ion  not  appearing  to  be  intentional,  failed 
to  proTlde  In  his  will  for  any  of  his  said 
children.  The  executors  met  this  petition  by 
a  motion  to  strike  the  same  from  the  files, 
and  a  similar  motion  was  made,  upon  notice 
to  the  petitioner,  by  E.  A.  Osborn  and  three 
others  named  as  residuary  devisees  In  the 
will.  Subsequently,  a  similar  petition  for 
partial  distribution  was  filed  by  Sarah 
Young,  claiming  to  be  one  of  the  children 
and  heirs  of  M.  Young,  and  motions  to  strike 
tUs  petition  from  the  files  were  made  by 


the  ezeentors  and  the  four  devisees  above 
mentioned.  The  petitions  and  motions  hav- 
ing been  submitted,  the  court  made  an  order. 
In  which  it  "adjudged  and  decreed  that  the 
said  petitions  of  Pauline  Young  Hyde  and 
Sarah  SToung,  and  each  of  them,  be,  and  the 
same  hereby  are,  denied  and  dismissed." 
From  this  order  the  petitioners  prosecute 
this  appeal. 

Tbo  points  made  by  the  appellants  for  re- 
versal appear  In  a  bill  of  exceptions.  This 
bill  contains  a  recital  by  the  judge  of  the 
trial  court  to  the  effect  that  the  draft  of  the 
proposed  bill  of  exceptions  bad  not  been 
served  on  the  respondent  devisees  within  the 
time  allowed  by  law.  Bald  devisees  object- 
ing to  the  settiement  of  the  bill,  the  judge 
sustained  their  objections  and  refused  settie- 
ment of  the  bill  "BO  far  as  It  relates  to  or 
purports  to  In  any  way  bind  said  devisees." 
and  settied  It  "so  far  as  It  relates  to  the 
executors."  It  is  now  contended  by  tlie  re- 
spondents that  the  order  must  be  affirmed 
for  want  of  a  bill  of  exceptions  binding  all 
the  necessary  parties  to  the  appeal.  Under 
section  650,  Code  of  CivU  Procedure,  the 
draft  of  a  bill  of  exceptions,  or  a  copy  there- 
of, must,  within  10  da;s  after  notice  of  entry 
of  Judgment,  be  served  upon  the  adverse  par- 
ty. The  phrase  "adverse  party"  Is  also 
found  In  section  940,  relating  to  service  of 
notice  of  appeal,  and  as  used  in  that  section 
has  been  construed  many  times  by  this  court 
Such  "adverse  party"  is  defined  in  Senter  v. 
De  Bernal,  38  Cal.  637,  to  be  "every  party 
whose  Interest  In  the  subject-matter  of  the 
appeal  is  adverse  to  or  will  be  affected  by  the 
reversal  or  modification  of  the  judgment  or 
order  from  wliich  the  appeal  has  been  tak- 
en." O'Kane  v.  Daly,  63  Gal.  319;  Williams 
T.  Santa  Clara  Min.  Ass'n,  66  CaL  195,  6 
Pac.  85;  In  re  Castie  Dome,  etc.,  Co.,  79  CaL 
249,  21  Pac.  746;  Harper  ▼.  Hlldreth,  99  Cal. 
267,  33  Pac.  1103;  Vincent  T.  Collins,  122 
Cal.  390,  66  Pac.  129;  Estate  of  Scott  124 
Cai.  671,  67  Pac.  654;  Elliott  ▼.  Siu)erlor 
Court  144  Cal.  501,  77  Pac.  1109,  103  Am.  St 
Rep.  102.  And,  except  as  hereinafter  stated, 
service  of  a  notice  of  appeal  on  every  ad- 
verse party  is  essential  to  give  the  appellate 
court  jurisdiction  of  the  appeal.  (See  caaeo 
cited  above.)  It  is  true  that  notice  need  not 
be  served  on  all  parties  to  the  action  If  a 
modification  sought  can  be  effected  without 
affecting  the  rights  of  those  not  served. 
Williams  T.  Santa  Clara  Mln.  Ass'n,  supra; 
Miller  v.  Thomas,  71  CaL  406,  12  Pac.  432. 
And  not  every  person  who  may  be  affected 
by  a  reversal  or  modification  of  the  judg- 
ment or  order  is  an  "adverse  party,"  who 
must  be  served.  The  "adverse  party"  upon 
whom  a  notice  of  appeal  is  to  be  served  Is 
the  party  who  appears  by  the  record  to  be 
adverse.  Harper  v.  Hlldreth,  supra;  In  re 
Ryer's  Estate,  110  Cal.  666,  42  Paa  1082; 
In  re  Bullard's  Estate,  114  CaL  462,  46  Pac. 
297.  That  is,  a  party  who  has  appeared  and 
taken  part  In  the  proceeding  In  the  lower 
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court  Estate  of  McDougald,  143  Cal.  476. 
77  Pac.  443.  No  doubt  the  phrase  "adverse 
party"  is  to  be  given  a  similar  Interpreta- 
tion as  applied  to  service  of  bills  of  excep- 
tion. In  the  present  case,  the  devisees  re- 
spondent were  "adverse  parties,"  who  were 
entitled  to  service  of  a  draft  of  the  bllL 
They,  as  claimants  under  the  will,  would  be 
directly  and  moat  injuriously  affected  If  the 
appellants  Hhould  succeed  In  reversing  the 
order  here  appealed  from,  since,  if  the  facts 
alleged  in  the  petition  for  partial  distribu- 
tion should  be  established,  the  petitioners 
(together  with  their  brother  and  sister) 
would  succeed  to  the  entire  estate.  The 
rights  of  the  devisees  could  not  be  protected 
if  any  modification  or  reversal  of  the  order 
should  be  made.  And  such  devisees,  having 
appeared  in  the  lower  court  to  resist  the 
application  for  partial  distribution,  are  pai^ 
ties  who  appear  by  the  record  to  be  adverse. 
Indeed,  the  devisees  are  the  only  parties  to 
the  record  having  a  sulMtantlal  Interest  In 
opposing  the  distribution  sought  The  ex- 
ecutors, while  authorized  to  resist  an  appli- 
cation for  partial  distribution  (Code  Olv. 
Proe.  §  1660;  Estate  of  Kelley,  63  Cal.  106), 
have  no  Interest  In  having  tl»e  property  go 
to  one  rather  than  another  of  the  contending 
claimants  of  the  estate.  If,  then,  the  dev- 
isees who  appeared  and  resisted  the  peti- 
tions in  the  superior  court  were  adverse  par- 
ties who  were  entitled  to  service  of  a  draft 
of  the  bill  of  exceptions,  what  Is  the  effect 
of  failure  to  so  serve  them?  A  failure  to 
serve  some  of  the  necessary  parties  does  not 
require  or  authorize  the  trial  court  to  refuse 
to  settle  the  bill  at  all  (Gutierrez  v.  Hebberd, 
106  Oal.  167,  39  Pac.  529),  nor  does  it  affect 
the  Jurisdiction  of  the  appellate  court  to  en- 
tertain the  appeal.  Barnhart  v.  Fullterth,  92 
Cal.  155,  28  Pac.  221;  In  re  Ryer's  Estate, 
110  Cal.  5.56.  42  Pac.  1082;  In  re  Bullard's 
Estate,  114  Cal.  462,  46  Pac.  297;  Herriman 
V.  Mcnzles,  115  Cal.  16,  25,  44  Pac.  660,  46 
Pac.  730,  35  K  R.  A.  318,  56  Am.  St  Rep. 
81;  Scott's  Estate,  124  Cal.  671,  67  Pac. 
654;  Sutter  County  v.  Tlsdale,  128  Cal.  180, 
60  Pac.  757.  But,  while  an  appeal  duly  per- 
fected will  not  be  dismissed  for  such  failure, 
n  want  of  service  on  an  advei-se  party  of  a 
notice  of  intention  to  move  for  a  new  trial 
is  a  good  ground  for  affirming  an  order  deny- 
ing the  motion  (In  re  Ryer's  Estate,  supra? 
McMabon  V.  Thomas,  114  Cal.  588,  46  Pac. 
732;  In  re  Bullard's  Estate,  supra;  Johnson 
V.  Phcenir  Ins.  Co.,  146  Cal.  571,  80  Pac. 
719),  and  the  same  effect  must  follow  a 
failure  to  serve  a  draft  of  a  bill  of  excep- 
tions on  an  adverse  party,  if  the  points  made 
for  reversal  appear  only  in  the  bill.  See 
Gutierrez  v.  Hebberd,  supra;  Howell  v. 
Howell,  101  Cal.  115,  35  Pac.  443;  Randall 
V.  DufC,  105  Cal.  271,  38  Pac.  739.  The  dev- 
ipoos  who  appeared  In  the  lower  court  were 
entitled  to  be  heard  in  opposition  to  the 
potltlons;  they  are  equally  entitled  to  be 
nc.ird  onthe  appeal;  they  carinot'be  bound 
by  a  record  in  the  malciug  of  which  they 


have  not  had  the  opportunity  to  participate 
which  the  statute  givee  them;  a  reversal  or 
modification  cannot  be  ordered  as  to  any  par- 
ty without  affecting  their  rights.  It  follows 
that  the  bill  of  exceptions  cannot  be  con- 
sidered for  any  purpose  on  this  appeal. 

But  it  is  contended  by  the  appellants  that 
no  bill  of  exceptions  was  necessary,  and  that 
without  It  the  record  contains  all  tliat  is 
necessary  for  a  review  of  the  order  com- 
plained of.  In  fact,  the  entire  transcript  la 
made  up  of  the  bill  of  exceptions,  followed 
by  a  notice  of  appeal,  and  a  stipulation  (sub- 
ject, as  to  the  devisees,  to  all  objections  and 
exceptions)  tliat  the  "foregoing  Is  a  fnll, 
true  and  correct  transcript  on  appeal,"  and 
that  an  undertaking  has  been  filed.  If  this 
be  regarded  as  a  sufilcient  authentication  of 
such  papers  contained  In  the  bill  as  would 
constitute  what  may  be  called  the  Judgment 
roll,  we  find  as  to  each  petitioner  a  petition 
for  partial  distribution,  based  on  the  theory 
that  such  petitioner  was  a  child  of  the  de- 
cedent, who  had  unintentionally  omitted  In 
bis  will  to  provide  for  her;  two  demurrers 
to  the  petition;  two  motions  to  stril^e  the 
petition  from  the  flies  on  the  ground,  among 
others,  that  theretofore,  a  similar  proceed- 
ing on  behalf  of  the  petitioner  bad  termi- 
nated in  a  final  Judgment  denying  the  relief 
sought,  and  adjudging  that  the  omission  by 
the  testator  to  provide  for  the  petitioner  was 
intentional,  and  that  she  was  not  entitled  to 
any  share  of  the  estate;  and  an  order, 
which,  after  finding  in  support  of  such  alle- 
gation as  to  a  prior  Judgment,  denies  and 
dismisses  the  petition  for  partial  distribu- 
tion. This  shows  no  error.  Assuming  the 
finding  of  the  lower  court  to  have  been  sus- 
tained by  tlie  evidence  (as,  in  the  absence  of 
a  bill  of  exceptions,  we  must)  the  prior  ad- 
judication against  the  rights  of  the  petition- 
ers concluded  them  on  this  hearing.  In 
this  discussion  we  treat  the  motion  to  strike 
from  the  flies  as  substantially  an  answer. 
It  raised  Issues  of  fact,  on  which  evidence 
was  taken,  and  findings  made.  If,  however, 
such  motion  is  not  to  be  treated  as  an  an- 
swer, the  petitioners  are  not  helped.  In 
that  view,  there  is  nothing  In  the  record  to 
be  considered  except  the  petitions,  the  de- 
murrei"s  and  the  order  dismissing  and  deny- 
ing the  petitions,  and  on  the  face  of  these 
papers  no  error  appears.  The  facts  recited 
and  found  In  the  order  fully  Justify  the  con- 
clusion reached. 

The  foregoing  views  necessitate  the  affirm- 
ance of  the  order  appealed  from  without  a 
determination  of  the  points. made  by  the  ap- 
pellant. It  is,  perhaps,  unfortunate  that  the 
appeal  cannot  be  decided  on  the  merits  of 
the  questions  litigated  in  the  lower  court, 
but  this  result  cannot  be ,  avoided  without 
depriving  the  rpspondent"' devisees  of  clear 
and  substantial  rights. 

The  order  is  affirmed. . 

'  Ate  ''concur;  ANGELLOTTI.  J.;  SHAW, 
J.  f- 
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In  re  LUX'S  ESTATE. 
(Supreme  Court  of  California.    April  11,  1906.) 

1.  PEBPETniTIES   —   SuSPENDina      POWEB      OF 
AilKNATlON— TbUSTS. 

A  wiU,  devising  property  in  trust  for  the 
life  of  testator's  son  and  the  lives  of  the  chil- 
dren of  such  son  as  were  living  at  testator's 
dc«th,  with  a  provision  whereby  it  might  ter- 
minate sooner,  the  property  to  be  then  divided 
between  the  children  of  such  son  then  living 
whether  born  before  or  after  testator's  death, 
does  not  contravene  Civ.  Code,  8  715,  prohibit- 
ing the  suspension  of  the  absolute  power  of 
alienation  by  any  limitation  or  condition  for 
a  longer  period  than  during  the  continuance  of 
the  lives  of  persons  in  being  at  the  creation 
of  the  limitation  or  condition;  as  the  will 
speaks  only  from  the  death  of  testator. 

2.  WiLi-s— Pbopkbty   Devised  —  Communitt 
Pbopebtt. 

All  and  not  merely  one-half  of  community 
property,  of  which  testator  became  the  absolute 
owner  by  the  death  of  bis  wife  after  the  making 
of  his  will,  passed  under  it,  it  in  terms  pur- 
porting to  cover  all  his  property  "real,  personal, 
and  mixed,  and  wheresoever  the  same  may  be,' 
notwithstanding  a  provision  whereby  he  de- 
clared that  all  of  the  estate  of  which  he  was 
possessed  wns  his  separate  estate,  except  a  cer- 
tain lot,  and  that,  in  his  disposition  of  his  estate 
by  the  will,  he  had  undertaken  to  dispose  of 
all  his  separate  property  and  one-half  of  the 
community  property. 

Appeal  from  Superior  Court,  Santa  Clara 
Connty;  M.  H.  Hyland,  Judge. 

In  the  matter  of  the  estate  of  Henry  Lux, 
deceased.  From  the  decree  of  distribution, 
V.  il.  Turney  appeals.    Affirmed. 

W.  C  Kennedy,  for  appellant  Wm.  A. 
Bowden,  Wm.  P.  Veuve,  and  1*0  Arcber,  for 
reapoudenta. 


ANGELLOTTI,  J.  This  Is  an  appeal  from 
the  decree  of  final  distribution  In  the  matter 
of  the  estate  of  Henry  Lux,  deceased.  The 
sole  appellant  Is  one  V.  W.  Turney,  who 
claimed,  as  the  successor  of  Charles  H.  Lux, 
a  son  of  deceased,  that  an  undivided  one- 
sixth  of  a  lot  In  the  city  of  San  Jos6  should 
be  distributed  to  her.  His  claim  is  based 
on  the  fact  that  prior  to  the  death  of  de- 
ceased, one  Clayton  had  recovered  a  Judg- 
ment against  said  Charles  H.  Lux  for  $493.75, 
that  after  such  death  an  execution  was  Is- 
sued on  said  Judgment,  whereimder  the  In- 
terest of  Charles  H.  Lux  In  said  lot  was  sold 
to  her,  and  a  certificate  of  sale  therefor  Issued 
to  her.  For  this  reason,  she  claims  to  be 
entitled  to  distribution  of  whatever  Interest 
In  said  lot  said  Charles  H.  Lux  would  have 
been  entitled  to  from  his  father's  estate. 
If  sucb  execution  sale  had  not  been  made,  sec- 
tion 1678,  Code  Civ.  Proc.  providing  that 
distribution  may  be  made,  although  some  of 
the  original  heirs,  legatees,  or  devisees  may 
have  conveyed  their  share  to  other  persons, 
and  such  shares  must  be  assigned  to  the 
person  holding  the  same,  in  the  same  manner 
as  they  otherwise  would  have  been  to  sucb 
heirs,  legatees  or  devisees. 

Disregarding  the  objections  of  respondents 


as  to  the  right  of  appellant,  under  these 
circumstances,  to  be  heard  on  distribution, 
the  real  question  presented  Is  as  to  whether 
or  not  Charles  H.  Lux  was  entitled  to  any 
portion  of  his  father's  estate,  or  rather,  to 
any  portion  of  said  lot  of  land.  If  he  was 
not  so  entitled,  It  Is  plain  that  one  claiming 
as  his  successor  In  Interest  in  said  lot  would 
not  be  entitled  to  any  relief  in  this  proceed- 
ing. For  the  purposes  of  this  proceeding, 
appellant,  at  best,  simply  stood  In  the  place 
of  Charles  H.  Lux,  and  was  entitled  to  re- 
lief only  as  to  such  portion  of  said  lot  as 
said  Lux  was  entitled  to  receive  on  distribu- 
tion of  his  father's  estate.  In  re  Angle's 
Estate  (Cal.  Sup.)  82  Pac.  6C8.  The  lower 
court  distributed  the  estate  upon  the  theory 
that  Charles  H.  Lux  was  entitled  to  no  por- 
tion of  the  estate.  The  deceased  left  a  will 
which  was  duly  admitted  to  probate,  and  on 
which  the  distribution  was  based.  Charles 
H.  Lux  was  not  a  devisee  or  legatee.  It  Is 
claimed  that  a  trust  attempted  to  be  created 
as  to  a  portion  of  the  estate  was  void,  and 
that  as  to  this  portion,  the  deceased  died 
Intestate.  It  is  further  claimed  that  If  the 
trust  was  valid,  nevertheless  the  deceaswl 
died  Intestate  as  to  an  undivided  one- ha  If 
of  the  lot  in  question.  These  claims  will  be 
separately  considered. 

By  his  will,  the  deceased,  after  providing 
for  a  few  legacies,  gave  "all  the  rest,  residue 
and  remainder"  of  the  estate  to  his  wife, 
for  her  life,  and  upon  her  death  one-third 
thereof  to  each  of  two  daughters,  and  the 
remaining  one-third  to  his  said  daughters  In 
trust.  The  provisions  of  the  will  as  to  the 
trust,  so  far  as  material  to  appellant's  con- 
tention, were  as  follows,  viz.: 

"Eighth.  The  uses  and  purposes  upon 
which  I  give,  devise  and  bequeath  the  remain- 
ing one-third  (l-.3rd)  of  the  aforesaid  estate 
to  said  Lizzie  M.  Pott  and  said  Lena  B. 
MacBrlde  are  as  follows:  During  the  con- 
tinuance of  the  trust  term  herein  provided, 
the  trustees  are  to  have,  hold,  manage,  and 
control  the  said  trust  property,  and  to  pay 
over  the  net  Income  derived  therefrom  to 
my  son.  Charles  H.  Lux.  and  In  the  event  of 
bis  death,  then  to  his  children  In  equal  shares, 
the  Issue  of  any  deceased  child  taking  by 
right  of  representation.  Upon  the  termina- 
tion of  the  trust  term  herein  created,  then  the 
trust  property  shall  be  divided  between  all 
the  children  of  Charles  H.  Lux.  then  living, 
in  equal  shares,  the  issue  of  any  decenseil 
child  taking  by  right  of  representation ;  and 
to  them  and  In  that  event  I  hereby  devise  the 
property  so  directed  to  be  divided  amongst 
them.  In  the  event  there  be  no  issne  of 
said  Charles  H.  Lux  living  at  the  termina- 
tion of  the  trust  terra  herein  providwl.  then  I 
direct  that  the  said  trust  property  shall  be  di- 
vided between  my  two  daughters,  Li/.zie  J[. 
Pott  and  Lena  B.  MacBrlde,  share  and  share 
alike,  and  to  them  and  in  that  event  I  liere- 
by  devise  said  property.  The  trust  term 
herein  created  Is  to  continue  dm'ing  the  life 
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of  my  son,  Charles  H.  Lax,  and  of  all  of 
bis  children  who  are  living  at  the  time  of 
my  death.  With  the  death  ot  the  survivor 
of  them  the  said  trust  is  to  terminate.  It 
Is  furthermore  to  terminate  before  that  time 
in  the  event  of  the  occurrence  before  that 
time  of  the  death  of  said  Charles  H.  Lux, 
and  of  the  attainment  of  the  age  of  twenty- 
one  (21)  years  by  all  his  surviving  chil- 
dren.    •    •    • 

"Tenth.  I  hereby  authorize  and  empower 
my  said  trustees,  or  either  of  them  who  shall 
act,  and  their  successors  in  oflSce,  to  sell  any 
part  of  my  estate,  real  or  personal,  herein 
devised  to  them,  at  public  or  private  sale, 
and  with  or  without  notice,  as  they  may 
determine,  and  without  the  order  of  any  court, 
and  to  execute  good  and  valid  conveyances 
and  transfers  thereof;  also  to  Invest  and 
reinvest  the  proceeds  of  sales  of  property, 
and  to  purchase  or  acquire  other  property, 
or  apply  the  proceeds  of  sales  of  property 
to  the  improvement  of  other  property;  also 
to  lease  property,  and  to  borrow  or  lend 
such  sums  of  money  as  they  may  deem  best, 
and  to  secure  the  repayment  of  loans  by 
mortgage  or  other  lien  or  transfer  of  real 
or  personal  property;  also  to  make  compro- 
mises  and  settlements." 

It  is  urged  that  the  attempted  trust  is 
void  in  that  It  is  repugnant  to  the  provisions 
of  section  715  of  the  Civil  Code,  which  pro- 
hibits the  suspension  of  the  absolute  power 
of  alienation  by  any  limitation  or  condition 
whatever,  "for  a  longer  period  than  during 
the  continuance  of  the  lives  of  persons  in 
being  at  the  creation  of  the  limitation  or 
condition,  except  in  the  single  case  mentioned 
in  section  772,"  which  is  not  applicable  to 
this  case.  It  is  manifest,  however,  that  there 
Is  in  the  provisions  of  the  will  in  question 
no  suspension  of  the  power  of  alienation 
for  a  longer  period  than  during  the  continu- 
ance of  lives  in  being  at  the  creation  of  the 
limitation  or  condition,  and  the  will  was 
apparently  very  carefully  drawn  with  a  view 
to  comply  literally  with  the  statute  Invoked. 
The  will  explicitly  provides  as  follows:  "The 
trust  term  herein  created  Is  to  continue  dur- 
ing the  life  of  my  son,  Charles  H.  Lux, 
and  of  all  of  his  children  who  are  living  at 
the  time  of  my  (the  testator's)  death.  With 
the  death  of  the  survivor  of  them  the  said 
tmst  is  to  terminate."  In  no  event  can  the 
trust,  according  to  its  terms,  continue  after 
the  death  of  Charles  H.  Lux,  and  such  of 
his  children  as  were  living  at  the  time  of 
the  death  of  deceased.  In  other  words,  1. 
cannot  continue  for  a  longer  period  than 
during  the  continuance  of  the  lives  of  per- 
sons in  being  at  that  time.  According  to 
other  provisions,  it  may  end  sooner,  but 
It  cannot  exist  longer.  The  will  speaks 
and  is  enforceable  only  from  the  death  of  de- 
ceased, and  the  limitation  or  condition  was 
created,  within  the  meaning  of  section  715, 
Civ.  Code,  only  upon  the  death  of  deceased, 
and  not  at  the  time  of  the  execution  of  the 


wilL  While  It  Is  true,  as  stated  by  appel- 
lant, that  by  reason  of  the  provisions  re- 
quiring that  upon  the  termination  of  the 
trust,  the  trust  property  shall  be  divided 
between  all  of  the  children  of  Charles  H. 
Lux  then  living,  children  bom  after  the  death 
of  deceased  and  before  the  termination  of 
the  trust  would  receive  a  share  of  the  prop- 
erty, this  in  no  degree  affects  the  term  of  tbe 
trust,  or  prolongs  tbe  period  of  suspension 
of  alienation.  The  devise  to  the  trustee  be- 
came effectual  only  at  tbe  death  of  deceased. 
Tbe  limitation  or  condition  which  had  tbe 
effect  of  suspending  the  absolute  power  of 
alienation  was  created  when  the  devise  be- 
came efTectual.  Under  the  provisions  of  the 
will,  the  trust  cannot  continue  beyond  the 
continuance  of  lives  of  persons  In  being  at 
that  time. 

Other  objections  made  to  tbe  tmst  pro- 
vision require  very  little  notice  here.  There 
was  no  forbidden  "trust  to  convey,"  as  In 
the  Estate  of  Fair,  132  Cal.  523,  60  Pac. 
442.  64  Pac.  1000,  84  Am.  St  Rep.  70,  and 
kindred  cases.  Provisions  similar  to  those 
contained  in  the  tenth  paragraph  of  the  will, 
quoted  above,  were  not  held  invalid  in  the 
Estate  of  Fair,  136  Cal.  79,  68  Pac.  306, 
as  claimed  by  appellant.  We  see  no  reason 
to  doubt  that  the  trust  created  by  this  will 
was  fully  within  the  provisions  of  section 
857,  Civ.  Code,  enumerating  the  purposes  for 
which  express  trusts  may  be  created.  We 
are  unable  to  perceive  the  applicability  of 
section  774,  Civ.  Code,  prohibiting  the  limi- 
tation of  successive  estates  for  life,  except 
to  certain  persons. 

The  claim  that  deceased  died  intestate  as 
to  an  undivided  one-half  of  the  particular 
lot  in  controversy,  is  based  upon  the  follow- 
ing provision  of  the  will,  viz.: 

"Fourteenth.  I  hereby  declare  that  all  of 
the  estate  of  whicb  I  am  possessed  Is  my 
separate  estate,  except  a  lot  on  the  east  line 
of  First  street,  between  San  Antonio  and  San 
Carlos  streets,  in  the  City  of  San  3os6,  which 
lot  has  a  frontage  of  seventy  feet  and  a 
depth  of  about  one  hundred  and  thirty-seven 
feet;  and  in  my  disposition  of  my  estate 
hereinbefore  contained  I  have  undertaken  to 
dispose  of  all  of  my  separate  estate  and  one- 
half  of  the  community  property." 

The  lot  of  land  described  in  this  provision 
Is  apparently  the  land  in  controversy.  It 
appears  that  the  wife  of  deceased  died  after 
the  execution  of  this  will  and  prior  to  the 
death  of  deceased,  whereupon  tiie  deceased 
became,  of  course,  the  absolute  owner  of  all 
the  community  property,  without  adminis- 
tration. Civ.  Code,  §  1401.  It  Is  claimed 
that  the  provision  quoted  shows  that  the  tes- 
tator intended  that  the  will  should  not  be 
operative  as  to  the  undivided  one-half  of  the 
lot  described  and  that  he  consequently  died 
Intestate  in  regard  thereto.  We  are  of  the 
opinion  that  construing  all  the  parts  of  the 
will  in  relation  to  each  other  (Civ.  Code,  | 
1321),  it  is  clearly  apparent  that  the  testator 
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Intended  tbat  tbe  will  should  be  operattve 
as  to  all  property  whlcb  be  was  entitled  to 
devise  at  the  time  of  Ua  deceosa  Tbe  dis- 
posing parts  of  tbe  will  are  broad  and  sweep- 
Ins,  and  In  terms  purport  to  coyer  all  bis 
property,  "real,  personal  and  mixed,  and 
wbercsoever  tbe  same  may  be."  In  tbe  ab- 
sence of  a  contrary  Intention,  manifestly 
appearing  In  tbe  will,  tbey  would  be  opera- 
tive as  to  all  property  owned  by  blm  at 
tbe  time  of  his  death,  which  be  was  then 
entitled  to  devise.  Such  a  contrary  Intention 
Is  not  shown  by  tbe  provision  relied  on.  That 
provision  Indicates  simply  tbe  claim  of  the 
testator  that  all  of  tbe  property  then  pos- 
sessed by  bim  except  this  lot  was  bis  sep- 
arate property,  and,  further,  that  It  was  bis 
Intention  to  dispose  by  bis  will  of  all  prop- 
erty over  which  he  bad  the  power  of  testa- 
mentary disposition,  viz.,  all  his  separate 
property,  and  one  half  of  the  community 
property,  the  other  half  being,  as  long  as 
It  remained  community  property,  not  sub- 
ject to  bis  testamentary  disposition  (Civ. 
Code,  i  1402).  Tbe  provision  doubtless 
shows  that  tbe  testator  contemplated  that 
It  be  died  before  his  wife,  ebe,  under  the 
law,  would  succeed  to  an  undivided  one-half 
of  tbe  lot  In  question,  and  that  Ills  will  would 
not.  In  that  event,  be  operative  In  regard 
thereto,  but  It  shows  no  intention  to  exclude 
from  tbe  operation  of  the  will  any  property 
whlcb  be  might  be  entitled  to  devise  at  the 
time  of  bis  death.  Instead  of  being  a  limi- 
tation on  tbe  previous  portions  of  tbe  will, 
disposing  of  all  the  property  subject  to  tbe 
testamentary  disposition  of  deceased.  It  Is 
rather  a  reaffirmance  thereof.  It  thus  ap- 
pears that  Charles  H.  Lux  was  entitled  to 
no  part  of  bis  father's  estate,  either  under 
tbe  will  or  as  an  heir,  and  appellant  as  his 
auccesaor  was,  therefore,  properly  denied 
any  relief  by  tbe  lower  court 

Some  doubt  may  exist  as  to  whether  the 
practice  adopted  In  tbe  lower  court  In  this 
proceeding  was  entirely  rt-gular.  To  the 
petition  for  final  distribution,  presented  with 
the  final  account,  appellant  filed  her  written 
objections,  setting  up  her  claims  as  herein- 
before stated,  and  aslcing  that  distribution  be 
made  of  the  undivided  one-half  of  the  lot 
In  question,  regardless  of  tbe  will.  Demur- 
rers were  Interposed  to  the  writing  so  pre- 
sented by  appellant,  and  these  demurrers 
were  sustained.  If  It  be  assumed  that  the 
allegations  made  by  appellant  In  her  objec- 
tions were  on  their  face  sufficient  to  entitle 
bcr  to  relief  on  distribution,  and  that  tech- 
nical error  was  committed  In  sustaining  tbe 
demurrers  thereto,  It  is  nevertheless  mani- 
fest that  so  far  as  the  alleged  right  of  Charles 
H.  T.nx  to  take  some  portion  of  his  father's 
estate  Is  concerned,  and  witbont  which  ap- 
pellant conld  take  nothing,  appellant's  claim 
was  based  entirely  on  tbe  language  of  the 
will  of  deceased.  Tf  the  trust  thereby  at- 
tempted to  be  created  was  valid  under  the 


laws  of  this  state,  and  If  a  proper  construo 
tion  of  tbe  provisions  of  tbe  will  made  it 
operative  as  to  ail  property  owned  by  de- 
ceased at  tbe  time  of  his  death,  concededly 
Charles  H.  Lux  was  entitled  to  nothing. 
Appellant's  only  contention  Is  that  the  at- 
tempted trust  is  Invalid  on  its  face,  and  that 
the  win  on  Its  face  shows  an  intention  on 
the  part  of  testator  that  it  should  not  be 
operatire  as  to  an  undivided  ooe-half  of  the 
lot  In  controversy.  In  support  of  this  con- 
tention, she  has  incorporated  tbe  will  in  the 
bill  of  exceptions  on  this  appeal,  and  It  Is 
apparent  therefrom,  as  Is  already  shown,  that 
her  claim  in  this  behalf  is  not  well  founded. 
Regardless,  therefore,  of  tbe  question  as  to 
whether  the  demurrers  were  properly  sus- 
tained, appellant  could  not  have  been  preju- 
dicially alTected  by  tbe  action  of  tbe  lowei 
court  in  that  regard.  The  conclusion  of  that 
court  to  the  effect  that,  upon  the  proper 
construction  of  the  will,  Ctnrles  H.  Lux  was 
entitled  to  no  part  of  his  father's  estate 
was  correct,  and  effectually  disposes  of  appe^ 
lant's  claim. 

In  view  of  our  conclusions  upon  tbe  ques- 
tions discussed,  we  have  deemed  it  unneces- 
sary to  consider  the  question  as  to  tbe  right 
Of  tbe  appellant  to  be  beard  on  distribution. 

The  order  or  decree  of  distribution  ap- 
pealed from  is  afDrmed. 

We  concur:    SHAW,  J.;  SLOSS,  J. 


(149  Cat.  l«D 
In  re  PEASE'S  ESTATE. 
(Sopreme  Court  of  California.    April  10,  1006.) 

1.  Executors  and  Administrators— Cxedits 
— Pavmbnt  BEroBE  Appointment. 

Credits  in  an  executor's  account  for  pay- 
ments made  by  him  before  his  appointment, 
claim  for  wliich  he  never  presented  to  the  court, 
and  with  which  at  tbe  time  he  made  them  he 
did  not  intend  to  charge  deceased,  are  properly 
disallowed. 

2.  Same— Necessitt  or  Expenses. 

An  Item  of  credit  in  an  executor's  acconnt 
for  rent  of  a  safe  deposit  box  is  properly  re- 
jected on  his  testimonT  that  he  kept  in  the 
box  only  some  papers  which  he  oouid  have  kept 
safely  at  home. 

3.  Same— Expenses  of  Suit. 

An  executor  la  properly  disallowed  credit 
for  expenditures  in  a  suit  which  he  commenced 
to  recovpr  property  of  the  estate,  be  having 
abandoned  tbe  suit,  though  he  tbouRht  the 
property  belonged  to  tbe  estate;  no  good  reason 
for   the   abandonment  being   shown. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  SI 
448-405.] 

4.  Same— Notice  or  Saxs— Pubucatior  ir 
Wrono  County. 

An  executor  Is  properly  disallowed  credit 
for  money  paid  for  publishing,  in  a  county 
other  than  that  provided  by  statute,  notice  o( 
sale  of  real  estate. 

5.  Same— rBOPEKTT  Lost  to  Estate. 

An  executor  is  rightly  charged  with  the 
value  of  property  bs  lost  to  the  estate,  on  his 
testimony  tliat  he  thought  it  belonged  to  the 
estate^  but  nevertb*  leisa  abandoned  •  suit  for 
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its  recovery,  vfhicb  he  had  begun,  and  allowed 
the  defendant  therein  to  Iceep  it  on  payment 
to  him  of  money  which  he  retained  for  himself. 
[Bd.  Kote. — For  cases  in  point,  see  vol.  22, 
Cent  Dig.  Executors  and  Administrators,  {§ 
394,  385,  484.] 

6.  Same— Intebest. 

An  executor  having  used  the  funds  of  the 
estate  for  bis  private  purposes  is  chargeable 
with  interest  thereon. 

(Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  i 
423.] 

7.  Same— CoMiidssioNS  on  Sales. 

An  executor  is  entitled  to  commissions  on 
the  whole  amount  for  which  property  sells, 
thongh  it  is  subject  to  a  mortgage,  and  though 
part  of  the  purchase  money  equal  to  the  amount 
of  the  mortgage  is  paid  directly  to  the  mort- 
gagee ;  the  sale  not  being  subject  to  the  mort- 
gage, but  the  mortgage  having  been  presented 
as  a  claim  against  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  J 
2009.] 

8.  Same— Objections  to  Account. 

An  pxpcutor  may  not  complain  because  one 
filing  objections  to  his  account  is  not  a  person 
interested,  as  the  court  has  the  right  of  its 
own  motion  to  inquire  into  all  of  the  items 
of  the  account,  and  to  settle  it  properly. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  { 
2158.] 

9.  Costs— APPEAI/—PBIWT1N0  of  Tbanscbipt. 

Appellant,  though  successful  having  filed 
a  transcript  containing  much  unnecessary  mat- 
ter, will  be  limited  in  his  recovery  of  costs 
of  appeal,  so  far  as  the  printing  of  the  tran- 
script is  concerned,  to  a  proper  porportion  of  the 
cost  thereof. 

[Ed.  Note. — For  cases  in  point,  see  voi.  13, 
Cent  Dig.  Costs,  §§  968-971.] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco ;   J.  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Emma  S. 
Pease,  deceased.  From  the  order  settling  the 
account  of  the  executor,  Albert  Simon,  he 
appeals.    Bevcrsed,  with  directions. 

Walter  A.  Coffee,  for  appellant  A.  B. 
Welier  and  Fred  W.  Frey,  for  respondent 

SLOSS,  J.  Albert  Simon,  as  executor  of  the 
will  of  Emma  S.  Pease,  deceased,  filed  bis 
first  and  final  account  of  his  administration 
of  the  estate.  Objections  were  filed  on  be- 
half of  certain  legatees,  and  the  executor  was 
directed  to  file  an  amended  final  account 
This  he  did,  and  after  hearing  witnesses  pro- 
duced by  the  executor  and  the  legatees  who 
had  again  filed  objections  to  the  amended  ac- 
count, the  court  made  its  order  settling  the 
atvonnt  by  disallowing  certain  items  with 
which  the  executor  had  credited  himself,  add- 
ing certain  sums  to  the  debit  side  of  the  account, 
and  charging  him  with  interest  on  the  differ- 
ence between  the  debit  and  credit  sides  of 
the  account.  The  executor  appeals  from  this 
order,  and  contends  that  the  evidence  was 
insufhcicut  to  Justify  the  court  in  disallowing 
any  of  his  credits  or  in  charging  him  with 
any  further  debits  or  with  Interest  The 
various  items  Involved  will  therefore  be  brief- 
ly considered. 


(a)  As  to  credits  disallowed.  Three  alle- 
ged paymentsto  St  Luke's  Hospital,  aggregat- 
ing $38.50,  were  found  by  the  court  to  have 
been  paid  by  the  deceased  In  her  lifetime,  and 
not  by  the  executor.  The  testimony  of  Belle 
Hopkins  supports  this  finding.  The  executor 
credits  himself  with  five  payments  to  West- 
em  National  Bank,  G.  W.  Townsend,  Blver 
Dale  Creamery,  and  for  rent  and  gas,  amount- 
ing to  $51.30.  The  api)ellant's  own  testimony 
shows  that  he  made  these  payments  before 
bis  appointment  as  executor,  that  he  never 
presented  any  claim  for  these  amounts  to  the 
court,  and  that,  at  the  time  he  mnde  tbem,  he 
did  not  Intend  to  charge  his  mother  (the  de- 
cedent) with  them.  On  this  showing,  the 
items  were  properly  disallowed.  An  item  of 
$10  for  expenses  of  the  executor  in  going 
to  and  from  Alameda  county  on  business  of 
the  estate  was  found  to  be  neither  necessary 
nor  proper,  and  the  finding  Is  supported  by 
testimony  that  the  estate  bad  an  agent,  who 
performed  all  services  in  taking  care  of  the 
property  of  the  estate  in  Alameda  county,  and 
that  the  compensation  of  this  agent  was 
charged  to  the  estate.  The  court  was  Justi- 
fied in  rejecting  an  item  of  $4  for  rent  of 
a  safe  deposit  l>ox,  in  view  of  the  testimony 
of  the  executor  himself  that  be  kept  in  the 
box  only  some  papers  of  the  estate  which  he 
could  have  kept  safely  at  home.  The  execu- 
tor expended  $7.50  In  a  suit  which  he  com- 
menced to  recover  certain  personal  propertj- 
of  the  estate  from  one  Isabel  Hopps.  In 
view  of  the  fact,  appearing  for  his  own  testi- 
mony, that  he  abandoned  the  suit,  although 
he  thought  the  property  sued  for  belonged  to 
the  estate,  no  good  reason  being  shown  for 
such  abandonment,  there  is  no  ground  for  his 
contention  that  this  should  have  been  allowed 
as  a  charge  against  the  estate.  An  Item  of 
$20,  claimed  to  have  been  paid  to  Isabel 
Hopps  for  services  rendered  the  estate  was 
reduced  to  $10,  a  witness  having  testified 
that  $10  of  the  amount  paid  Mrs.  Hopps  was 
for  a  personal  debt  of  the  executor.  The 
court  was,  of  course.  Justified  in  accepting 
the  statement  of  this  witness  as  against  that 
of  the  executor.  Forty-three  dollars  was  paid 
to  the  Becorder  Publishing  Company,  a  news- 
paper printed  and  published  in  San  Fran- 
cisco, for  publishing  a  notice  of  sale  of  real 
estate.  The  real  estate  was  situated  In  Ala- 
meda county.  Since  a  notice  of  sale  of  real 
estate  should  be  published  In  a  newspaper 
printed  in  the  county  in  which  the  land  Is 
situated  (Code  Civ.  Proc.,  $S  1547,  1549),  this 
Item  was  not  chargeable  against  the  estate. 

(b)  As  to  additional  debits.  Mrs.  Sourlau 
testified  that  she  saw  the  deceased.  Just  be- 
fore her  death,  give  the  appellant  $35,  but 
not  as  a  present  This  was  sufficient  to 
nutliorize  the  court  to  debit  him  with  the 
amount  The  executor  was  also  debited  with 
$175.<>0,  the  value  of  personal  property  be- 
longing to  the  estate.  This  Is  the  same  prop- 
erty above  referred  to  as  being  In  the  posses- 
sion of  Isabel  Hopps.    The  executor's  tesU- 
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mony  that  he  thonght  It  belonged  to  the  es- 
tate^ but  bad  abandoned  a  suit  for  its  recov- 
eiy,  and  permitted  Mra.  Hopps  to  keep  It 
on  imylng  bim  $02,  which  he  retained  for 
himself,  la  ample  to  ahow  that  the  property 
was  lost  to  the  estate  through  hla  neglect, 
and  he  was  rightly  charged  with  its  value. 

(c)  As  to  charges  of  Interest  The  court, 
after  finding  the  difference  between  the  credit 
and  debit  sides  of  the  account,  reached  the 
conclusion  that  the  executor  should  be  char- 
ged  with  simple  Interest  on  this  difference 
from  July  6, 1903,  the  date  when  the  proceeds 
of  sale  of  real  estate  came  into  his  bands, 
except  as  to  the  Items  of  (35  and  $175.G0, 
added  to  the  debit  side  of  the  account,  on 
which  be  was  to  be  charged  Interest  from 
the  date  of  bis  appointment.  This  condn- 
slon  was  based  upon  a  finding  tuat  he  had 
used  the  funds  of  the  estate  "for  his  own 
private  use  and  purposes."  The  finding  is 
sustained  by  the  testimony  of  the  executor 
taken  in  connection  with  that  of  Mrs.  Heil- 
btoa,  and  fully  Justifies  the  charging  of  the 
executor  with  Interest  Miller  v.  Lux,  100 
Cal.  609,  85  Paa  845,  639. 

The  appellant  contends,  further,  that  the 
court  erred  In  fixing  the  amount  upon  wblcb 
Us  commissions  were  to  be  figured.  It  ap- 
pears that  there  was  a  sale  by  the  executor 
of  land  in  Alameda  county.  The  land  was 
subject  to  a  mortgage  of  $882,  which  had 
been  presented  as  a  claim  against  the  estate 
and  allowed.  The  sale  was  $1,500  to  one 
Thena  Heilbron.  The  court  allowed  commis- 
sions only  oD  the  net  amount  realized  after 
deducting  the  amount  of  the  mortgage  from 
the  amount  for  which  the  property  was 
sold.  We  think  commissions  should  have 
been  allowed  on  the  entire  $1,600.  An 
executor  or  administrator  Is  to  be  allowed 
commissions  based  on  the  value  of  the  estate 
which  has  been  taken  into  his  possession  and 
accounted  for.  Estate  of  Simmons,  43  CaL  543, 
549;  In  re  Rlcaud,  70  Cal.  69,  11  Pac.  471. 
Here  the  executor  testified:  "I  never  got 
the  $1,500.  lonlygotwbatwas  left  after  pay- 
ing off  the  mortgage."  The  ruling  of  the  trial 
court  was  based,  apparently,  on  the  view  that 
the  $1,500  bad  not  come  into  the  executor's 
possession.  The  general  rule  appears  to  be 
that  where  property  subject  to  an  Incum- 
brance Is  sold,  the  executor  Is  entitled  only 
to  commissions  on  the  net  purchase  price  in 
excess  of  the  incumbrance.  2  Woemer's  Am. 
Law  of  Adm.  (2d  Ed.)  11C6;  Buerhaus  v. 
De  SauKSure,  41  S.  C.  457,  19  S.  E.  926,  20  S. 
B.  64  ;  Baucus  v.  Stover,  24  Hun  (N.  Y.)  109 ; 
ct.  HItcbcodc  V.  Mosher,  106  Mo.  578,  17  8- 
W.  638.  An  examination  of  these  cases 
Indicates  that  what  was  sold  was  merely  the 
equity  of  redemption,  and  It  may  well  be 
held  tbat  where  property  is  sold  subject  to 
an  incumbrance  which  still  remains,  the 
commissions  should  be  calculated  only  on  the 
value  of  the  interest  sold.  Her^,  however, 
the  mortgage  had  been  presented  as  a  valid 
claim  against  the  ebtute.    The  sale  was  sot 


made  to  the  mortgagee,  but  to  a  tbtrd  party. 
Under  the  Code  of  Civil  Procedure,  f  1569^ 
where  there  is  a  sale  of  lands  subject  to  a 
mortgage  or  other  lien,  the  purchase  money 
must  be  applied  first  to  the  satisfaction  of  the 
mortgage  or  lien.  The  property  offered  for 
sale  and  sold  is  not  the  equity  of  redemption  (a* 
itmay,  forthlspurpose,  betermed),  but  theen- 
tlre  Interest  of  the  estate,  regardless  of  the  mort- 
gage. It  is  the  executor's  duty  to  apply  the 
purchase  price  to  satisfying  and  removing 
the  lien  for  the  benefit  of  the  purchaser, 
and  this  was  done  here.  The  statement  of 
the  appellant  that  he  did  not  get  the  $1,500, 
but  only  the  surplus  over  the  mortgage,  can 
mean  at  most  that  the  purchaser  or  a  broker 
paid  the  mortgagee  directly,  Instead  of  pay- 
ing the  full  price  to  the  executor  and  havine 
him  pay  off  the  mortgage.  But  this  does  not 
alter  the  real  nature  of  the  transaction. 
Whoever  paid  the  mortgagee  did  it  as  agent  of 
the  executor.  In  effect  the  executor  sold 
the  land  for  $1,500,  and  with  the  proceeds 
paid  off  the  mortgage  debt  "The  executor  Is 
bound  to  account  to  the  court  for  the  entire 
proceeds  of  sales  made  under  Its  order." 
Estate  of  Turner,  128  Gal.  888,  892,  60  Paa 
967.  In  tills  account  the  executor  charged 
himself  with  the  sum  for  which  the  sale  was 
made,  and  he  should  be  allowed  commissions 
on  it  "It  would  be  a  narrow  construction 
of  the  statute  to  bold,  tbat  because  he  did 
not  demand  its  delivery  that  therefore  In 
law  he  did  not  receive  nor  pay  out  that  for 
which  he  was  responsible  as  received  and 
paid  out"  Huddleston  v.  Kempner,  87  Tex. 
872,  28  S.  W.  986.  There  is  no  force  In  the 
point  tbat  one  of  the  persons  filing  objec- 
tions to  the  account  was  not  shown  to  be  a 
"person  Interested."  Code  Civ.  Proc.  i  1620. 
The  evidence  was  sufficient  to  show  that  she 
was  a  legatee  under  the  will,  and  even  if 
she  had  not  been,  the  court  bad  the  right 
of  its  own  motion,  to  Inquire  into  all  the 
items  of  the  account,  and  to  settle  It  properly. 
The  appellant  claims,  and  the  respondents 
concede,  that  in  fixing  the  Interest  to  be 
charged  against  the  executor  on  the  balance 
which  should  have  been  in  his  bands,  there 
was  some  error  in  computation.  This  need 
not  be  considered,  since,  when  the  account 
again  comes  before  the  court  for  settlement 
any  such  error  can  be  corrected.  For  the  er- 
ror in  the  matter  of  commissions  the  order 
will  have  to  be  reversed.  To  properly  pre- 
sent the  points  raised,  a  mnch  briefer  record 
would  have  been  8u£BcIent  The  appellant 
has,  however,  filed  a  transcript  of  306  pages, 
of  which  the  first  179  are  made  up  largely 
of  papers  not  constituting  any  part  of  the 
Judgment  roll  nor  authenticated  by  a  bill  of 
exceptions.  Miller  v.  Lux,  100  Cal.  600,  3S 
Pac.  345,  639.  And  the  bill  of  exceptions 
Itself,  occupying  some  120  pages  of  the  tran- 
script coutalDS  a  great  deal  of  unnecessary 
matter  and  repetition.  Under  these  circum- 
stances. It  would  be  unjust  to  throw  the  en- 
tire burden  of  the  costs  of  this  appeal  on  th« 
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respondent  Bullard  ▼.  His  Creditors,  66 
Cal.  COO. 

The  order  is  reversed,  with  directions  to 
the  lower  court  to  settle  the  account  by  al- 
lowing the  appellant  commissions  as  above 
Indicated,  and  charging  him  with  Interest  on 
the  balance  due  from  him.  recomputed  in  ac- 
cordance with  the  principles  api)Ued  on  the 
former  hearing;  In  other  respects  the  order 
of  settlement  to  stand  unchanged.  The  appel- 
lant shall  be  limited  in  his  recovery  of  costs 
to  this  appeal,  so  far  as  the  printing  of  the 
transcript  Is  concerned,  to  one-third  of  the 
cost  thereof. 

We  concur :    ANGELrX)TTI,  J. ;  SUAW,  J. 

t«  CnT.  Ml 

BRESBE  et  al.  y.   IX>S  ANGELES  TRAC- 
TION CO.  et  al.    (L.  A.  1,410.) 

(Suprpme  Court  of  California.    April  5,  190C. 
Rehearing    Denied    May   4,    1906.) 

1.  AppeaI/— Review— Scope  of  Review. 

That  the  trial  court  limited  the  ground  on 
which  a  new  trial  was  granted  does  not  de- 
prive the  Supreme  Court  of  the  right  to  re- 
view on  appeal  any  of  the  grounds  on  which  the 
new  trial  was  asked,  except  that  of  the  suf- 
ficiency of  conflicting  evidence  to  support  the 
verdict 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  i  3477.] 

2.  Negligence— EvinENCE—ADMissiBiLTTT. 

Where  the  negligence  of  a  person  on  a 
particular  occasion  is  in  issue  it  is  usually 
permissible  to  prove  every  fact  known  to  such 
person  at  the  time  which  would  have  a  reason- 
able tendency  to  increase  or  decrease  the  danger 
of  a  particular  course  of  action. 
8.  Same— iMPtTTED  Negligence— Neqligenc* 
OP  Dbiver  of  Vehicle  Imputable  to  Oc- 
cupant Thebb»f. 

Though  a  person  who  is  injured  while 
riding  in  a  vehicle  driven  by  another  is  not 
chargeable  with  the  contributory  negligonee  of 
the  driver  in  which  he  did  not  T>Tti'>!n-><-e. 
yet  he  is  not  absolved  from  all  personal  care,  but 
must  exercise  ordinary  care  to  avoid  all  injury. 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  {  147.] 

4.  Street  Railroads— Injuries  to  Travel- 
ers ON  Street— CoLLtsioNS—CoNTBiBUTOBT 
Neoligenck— Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  received  by  plaintiff  while 
riding  in  a  vehicle  driven  by  another  in  con- 
sequence of  a  collision  with  a  car,  evidence  of 
the  habits  of  the  driver  of  the  vehicle  with 
respect  to  the  dangers  arising  from  collisions 
with  cars,  coupled  with  proof  of  knowledge 
thereof  on  the  part  of  plaintiff,  is  admissible 
on  the  issue  of  his  contributory  negligence. 
6.  Same. 

Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  plaintiff 
while  riding  In  a  vehicle  by  another  in  conse- 
quence of  a  collision  with  a  car,  it  was  not 
claimed  that  the  accident  was  attributable  to 
the  driver's  lack  of  control  over  the  horse  due 
to  his  manner  of  holding  the  reins,  evidence 
of  the  driver's  habits  of  driving  with  a  loose 
rein  was  inadmissible  on  the  issue  of  plain- 
tiff's contributory  negligence. 
6.  AppeaI/— Review  —  New  Trial  —  Discre- 
tion OP  Lower  Court. 

"The  granting  of  new  trial  in  an  action 
for  an  injury  received  by  plaintiff  while  riding 
In  a  vehicle  driven  by  another,  in  consequence 
of  a  collision  with  a  street  car,  on  the  ground 
of  error  in  admitting  evidence  of  the  driver's 
babita  of  driving  with  a  loose  rein,  will  not 


be  disturbed  on  appeal,  though  the  evidence 
was  of  slight  importance,  since  the  trial  court 
has  a  large  discretion  in  the  matter  of  grant- 
ing new  trials. 

7.  Strbxt  Railroads— Injuries  to  Traveled 
—CoixiBioNB— Evidence— Instructions. 

Where,  in  an  action  against  a  street  rail- 
way company  for  Injuries  received  by  a  trav- 
eler in  a  collision  with  a  street  car.  the  evidence 
showed  that  the  car  at  the  time  of  the  accident 
M-as  running  at  a  high  rate  of  speed  and  greatly 
in  excess  of  the  speed  limited  by  a  municipal 
ordinance,  it  was  error  to  charge  that  it  was 
not  negligence  on  the  part  of  the  motorman 
to  assume  that  a  person  would  not  attempt 
to  cross  the  track  in  front  of  the  approaching 
car  so  near  as  to  render  a  collision  probable, 
tt  being  for  the  jury  to  determine  whether  the 
speed  of  the  car  was  so  great  that  he  should  have 
assumed  that  persons  might  ignorantly  attempt 
to  cross  BO  near  as  to  make  a  collision  probable. 

8.  Same— Negligence. 

Running  a  street  car  at  a  speed  in  excess 
of  the  rate  fixed  by  a  municipal  ordinance  is 
negligence  as  a  matter  of  law,  and  renders  the 
sti-eet  railway  company  liable  for  any  injury 
caused  by  the  excessive  speed. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  U  175,  200,  201.] 

9.  Same— Ihstkuctions. 

Where,  in  an  action  against  a  street  rail- 
way company  for  injuries  received  by  a  trav- 
eler in  a  collision  with  a  car,  the  evidence 
showed  that  the  car  was  rnnning  at  a  rate 
of  from  2i)  to  30  miles  an  hour,  while  the 
maximum  speed  was  limited  to  eight  miles  au 
hour  and  tlie  injury  complained  of  was  di- 
rectly caused  by  the  impact  of  the  traveler's 
body  _  against  the  ground,  an  instruction  that 
if  injuries  to  the  traveler  would  have  resulted 
though  the  car  had  been  operated  at  a  speed 
not  in  excess  of  eight  miles  per  hour,  then  any 
rate  of  speed  in  excess  of  eight  miles  per  hour 
was  not  the  proximate  cause  of  the  collision 
and  the  company  was  not  liable,  was  erroneous, 
for  whatever  additional  injury  to  the  traveler 
was  due  to  the  excess  of  speed  was  an  injury 
caused  by  the  company's  negligence. 

In  Bank.  Appeal  from  Superior  Court, 
lios  Angeles  County;  D.  K.  'frask,  Jndge. 

Action  by  Paul  Bresee  and  another  against 
the  Ijos  Angeles  Traction  Company  and  an- 
other. From  an  order  granting  a  new  trial 
after  verdict  for  defendants,  they  appeal. 
Afllrmed. 


E.  E.    Mllllkln,    for    appellants. 
Murphy,  for  respondents. 


J.  r. 


SHAW,  7.  This  Is  an  action  by  the  plain- 
tiffs to  recover  damages  for  injuries  to  the 
plaintiff  Ada  Bresee,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants. 
Paul  Bresee  la  the  husband  of  Ada  Bresee, 
and  is  made  a  party  solely  for  that  reason. 
The  wife  will  hereafter  be  referred  to  as  the 
plaintiff.  The  plaintiff  was  riding  In  a  two- 
seated  canopy  top  carriage,  driven  by  P.  F. 
Bresee,  along  Hill  street  in  the  city  of  Lios 
Angeles,  at  about  10  o'clock  at  night,  and  in 
crossing  the  track  of  the  defendant  company 
a  car,  under  the  management  of  the  defend- 
ant Majonnler  as  motorman,  saa  -against  the 
carriage  and  threw  the  plaintiff  with  greet 
force  and  violence  to  the  ground,  and  thereby 
severely  bruised  and  Injured  her.  The 
particular  negligence  charged  against  the  de- 
fendants in  the  complaint  Is  that  the  car  was. 
being  propelled  along  the  street  at  an  unlaw- 
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fnl,  excessive,  and  reckless  speed.  The  an- 
swer pleads  contributory  negligence  on  the 
part  of  the  plaintiff.  The  Jury  having  return- 
ed a  verdict  for  the  defendants,  the  plain- 
tiffs moved  for  a  new  trial  on  the  minutes 
of  the  court,  and  in  the  notice  of  Intention  so 
to  do  set  forth  a  number  of  grounds,  em- 
bracing errors  in  rulings  upon  evidence  and 
In  giving  and  refusing  of  instructions,  and 
that  the  evidence  in  several  particulars  was 
InsnfiBcient  to  sustain  the  verdict  The  mo- 
tion was  granted,  and  from  the  order  the 
defendants  appeal. 

The  order  granting  the  new  trial  is  in  the 
following  w^ords:  "The  motion  of  plaintiffs 
for  new  trial  Is  granted  on  the  ground  that 
evidence  relating  to  Dr.  P.  P.  Bresee's  habits 
of  driving  on  occasions  other  than  that  of 
the  accident  was  improperly  admitted,  opin- 
ion filed."  It  is  contended  by  the  defend- 
ants that  the  limitation  expressed  in  the 
order  excludes  from  our  consideration  the 
sufSciency  of  the  evidence  upon  any  and 
every  point  upon  which  It  is  conflicting.  The 
order,  It  will  be  seen,  does  not  expressly 
declare  that  the  motion  was  denied,  so  far 
as  It  was  based  on  other  grounds  than  those 
mentioned  therein,  and,  therefore.  It  does  not 
jiflSrmatively  exclude  the  other  grounds  from 
our  consideration.  In  Kaoffman  v.  Maier,  94 
Cal.  277,  29  Pac.  481,  18  L.  K.  A.  124,  It  was 
paid  upon  this  subject:  "If  the  trial  court 
In  Its  order  granting  a  new  trial,  excludes 
this  as  a  ground  of  its  action  hy  direct  lan- 
puage,  and  the  record  shows  that  there  was  a 
conflict  of  evidence,"  this  court  will  not  re- 
examine the  evidence.  {The  italics  are  ours.) 
In  that  case  the  lower  court  did,  by  direct 
language,  exclude  the  ground  that  the  evi- 
dence was  insufiScient  and  declared  that,  so 
far  as  that  ground  was  concerned,  the  zuotion 
was  denied,  and  hence  the  decision  is  not  a 
precedent  for  the  present  case,  where  this 
ground,  if  excluded  at  all,  is  excluded  by 
implication  only,  and  by  force  of  the  rule 
"expresslo  unius  est  exclusio  altcrins."  We 
do  not  find  It  necessary  to  decide  whether  or 
not  the  order  in  question  should  be  constru- 
ed to  prevent  a  review  of  the  evidence  by  this 
court  It  is  the  established  rule  of  practice 
that  such  an  order,  even  If  It  Is  expressly 
limited  to  a  single  ground,  does  not  exclude 
from  review  on  appeal  any  of  the  grounds  up- 
on which  the  new  trial  was  asked,  except 
that  of  the  sufficiency  of  conflicting  evidence 
to  support  the  verdict  or  decision.  Kauffman 
T,  Maier,  supra;  Thompson  v.  California  Con. 
Co.  (Cal.  Sup.)  82  Pac.  307;  Simon  Newman 
Co.  V.  Lassing.  141  Cal.  175,  74  Pac.  7C1; 
Swett  T.  Gray.  141  Cal.  69.  74  Pac.  4.19;  Siem- 
sen  r.  Oakland,  etc..  By.,  134  Cal.  490.  00  Pac. 
672;  People  v.  Castro,  13.3  Cal.  12.  05  Pac.  13; 
Newman  v.  Overland,  etc.,  Co.,  132  Cal.  74,  04 
I'ac.  110;  Churchill  v.  Flournoy,  127  Cal.  362, 
59  Pac.  791. 

It  Is  conceded  on  t)oth  sides  that  the  plain- 
tiff w.is  a  mere  guest  of  P.  P.  Bresee  at  the 
time  of  the  accident,  and  had  neither  the 
control  of,  nor  the  right  to  control,  the  driv- 


ing of  the  carriage,  and  that  under  such  cir- 
cumstances the  carelessness  of  the  driver,  P. 
P.  Bresee,  contributing  to  the  Injury,  cannot 
be  Imputed  to  her  so  as  to  constitute  contrib- 
utory negligence  on  her  part;  that  to  sustain 
the  defense  of  contributory  negligence,  the 
defendant  must  prove  personal  failure  of 
plaintiff  to  exercise  ordinary  care.  In  the 
discussion  of  the  evidence  to  show  such  con- 
tributory negligeiice  of  plaintiff,  it  will  be 
assumed  that  P.  P.  Bresee  did  drive  upon  the 
track  imprudently  near  the  approaching  car, 
and  that  his  negligence  contributed  to  the 
plaintiff's  injury.  The  contention  of  the  de- 
fendant on  this  point  Is  that  P.  P.  Bresee,  waa 
a  careless  driver  with  respect  to  the  act  of 
passing  in  front  of  cars  while  driving  about 
the  streets,  that  he  had  a  disposition  to  cross 
tracks  in  front  of  and  dangerously  near  to  ap- 
proaching cars,  that  she  knew  his  character 
In  that  respect  and  that  so  knowing,  she  did 
not  look  to  see  If  a  car  was  approaching  when 
she  saw  that  he  was  about  to  cross  the  track, 
or,  if  she  saw  It  did  not  warn  him,  nor  make 
an  effort  to  have  him  desist  from  the  attempt, 
or,  that  she  did  not  make  the  extra  effort  In 
these  particulars  that  ordinary  care  demand- 
ed of  her,  in  view  of  her  knowledge  of  his 
careless  character,  that  If  she  had  made  such 
effort  he  would  have  been  deterred  from 
crossing  and  she  would  have  been  unhurt,  and 
hence,  tliat  her  own  lack  of  care  contributed 
to  l>er  Injury. 

The  evidence  on  this  question,  referred  to 
In  the  order  granting  a  new  trial,  consisted 
of  testimony  to  the  effect  that  P.  P.  Bresee 
had  been  for  many  years  almost  constantly 
driving  about  the  city  with  the  same  horse 
and  carriage,  that  on  five  occasions  prior  to 
the  accident  be  had  been  seen  to  drive  in 
front  of  cars  so  near  thereto  that  the  wit- 
nesses testifying  considered  It  carelessly  and 
dangerously  near,  that  he  usually  drove  with 
a  loose  rein  and  held  the  reins  loosely  in  one 
hand,  frequently  driving  with  his  head  down, 
or  turned  to  the  rear  conversing  with  others 
riding  with  htm,  and  that  be  did  not  seem 
to  be  observant  of  other  cars  or  vehicles  ap- 
proaching him.  This  evidence  was  not 
introduced  for  the  purpose  of  proving  that 
P.  P.  Bresee  negligently  drove  in  front  of  the 
car  on  the  occasion  of  the  accident  The  de- 
fendants relied  on  other  evidence  to  prove 
that  fact,  and  so  stated  to  the  court.  The 
question  of  its  admissibility  for  that  purpose 
is,  tiicrefore,  not  involved,  and  this  must  be 
kept  carefully  in  mind.  It  was  offered  and 
admitted  expressly  for  the  purpose  of  show- 
ing the  character  of  P.  P.  Bresee  as  a  care- 
less driver.  In  that  connection,  and  in  order 
to  make  It  relevant  it  was  further  proposed 
by  the  defendants  to  show  that  plaintiff,  at 
the  time,  knew,  or  should  have  known,  his 
character  in  that  respect  It  Is  first  to  be 
noted  that  the  cases  on  the  subject  of  the 
introduction  of  such  evidence  of  character  or 
previous  habits  to  prove  the  fact  of  neg- 
ligent driving  on  the  occasion  of  the  accident 
are  not  applicable  to  the  question  now  under 
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consideration.  Upon  that  question  there  \h 
much  confusion  and  considerable  conflict  In 
the  authorities.  We  think  the  admlssJbillty 
Of  the  evidence,  for  the  purposes  for  which  It 
■was  here  offered,  depends  upon  different 
conditions  and  upon  a  difCerence  in  the  issue 
to  which  it  is  directed. 

The  purpose  of  the  evidence  was  to  lay  a 
foundation  for  the  ajiplicatlon  of  tlie  familiar 
rule  that  the  degree  of  care  necessary  to  con- 
stitute the  ordinary  care  required  of  a  person 
upon  any  particular  occasion,  Is  measured  by 
reference  to  the  circumstances  of  danger  and 
risk  known  to  such  person  at  the  time.  When 
the  negligence  of  a  person  upon  a  particular 
occasion  is  in  Issue,  It  Is  usually,  if  not  al- 
ways, permissible  to  prove  every  fact,  known 
to  such  person  at  the  time,  which  would  have 
a  reasonable  tendency  to  increase  or  decrease 
the  risk  and  danger  of  a  particular  course  of 
action.  There  are  numerous  Instances  of  the 
application  of  this  rule  which  are  somewhat 
analogous  to  the  case  at  bar,  though  we  have 
not  found  any  case  precisely  to  the  same 
point.  Thus,  vicious  habits  of  an  animal  may 
be  proven  to  show  that  It  was  negligence  to 
allow  It  to  go  at  large  or  unmuzzled,  and 
particular  exhibitions  of  such  viciousness,  of 
which  the  owner  has  knowledge,  may  be 
Bhown  as  evidence  of  the  vicious  disposition 
and  of  the  neglect  in  issue.  Judd  v.  Clare< 
mont,  6»  N.  H.  419,  23  Atl.  427;  Lynch  v. 
Kichardson,  163  Mass.  ICO,  39  N.  E.  801,  47 
Am.  St.  Rep.  444;  MuUcr  t.  McKesson,  73 
N.  Y.  199,  29  Am.  Rep.  123;  1  Wlgmore  on 
Evidence,  J  251.  And  lack  of  skill  of  an 
employ^,  and  particular  Instances  thereof, 
may  be  shown,  coupled  with  knowledge  there- 
of by  the  employer,  to  prove  negligence  of 
the  employer  In  hiring  or  retaining  him. 
Pittsburgh,  etc.,  Co.  v.  Ruby,  38  Ind.  312,  10 
Am.  Rep.  Ill;  Mich.  Cent.  B.  R.  v.  Gilbert, 
4C  Mich.  179,  9  N.  W.  243;  Davis  v.  R.  R. 
Co.,  20  Mich.  120,  4  Am.  Rep.  3M;  1  Wlgmore 
on  Evidence,  §S  203,  250.  Although  the  rule 
Is,  as  conceded  here,  that  a  person  who  Is 
Injured  while  riding  In  a  vehicle  driven  by  an- 
other Is  not  chargeable  with  the  contributory 
negligence  of  the  driver,  in  which  he  did  not 
participate,  yet  such  person  Is  not  absolved 
from  all  personal  care,  but  Is  required  to 
exercise  ordinary  care  to  avoid  the  Injury, 
Dean  v.  Penn.  R.  R.  Co.,  129  Pa.  514,  18  Atl. 
718,  6  !>.  R.  A.  143,  15  Am.  St.  Rep.  733; 
Michigan  City  v.  Boeckling,  122  Ind.  39,  23 
N.  E.  518;  Brickell  v.  N.  Y.  Cent.  R.  R.,  120 
N.  Y.  290,  24  N.  E.  449,  17  Am.  St.  Rep.  G48: 
Nesblt  v.  Gamer,  75  Iowa,  314,  39  N.  W.  5i0, 
1  L.  R.  A.  152,  9  Am.  St.  Rep.  480;  1  Shear- 
man &  R.  on  Neg.  S  C6a.  The  character  and 
habits  of  the  driver  of  the  carriage  with 
respect  to  similar  dangers,  If  known  to  the 
plaintiff,  would  naturally  have  some  effect 
on  her  own  conduct,  on  the  particular  occa- 
sion In  keeping  a  lookout  for  the  danger  her- 
self. In  giving  him  warning,  and  In  enjoining 
on  him  a  prudent  course,  and  In  order  to  en- 
able the  jury  to  determine  whether  or  not 
8be  exercised  ordinary  care  in  that  respect, 


It  was  proper  to  give  evidence  of  such  char- 
acter and  habits,  coupled  with  proof  of  knowl- 
edge thereof  on  her  part.  These  observations 
and  conclusions,  however,  are  not  applicable 
to  the  evidence  of  the  driver's  previous  habits 
of  driving  with  a  loose  rein,  or  of  holding  the 
reins  loosely  In  one  hand.  These  habits 
would  not  tend  to  prove  either  a  careless 
habit  of  driving  in  front  of  cars  too  close  for 
safety,  or  a  disposition  to  do  so.  It  was  not 
claimed  that  the  accident  was  attributable  to 
bis  lack  of  control  over  the  horse  due  to  his 
manner  of  holding  the  reins.  This  evidence 
was  not  pertinent  to  any  Issue  In  the  case  and 
was  improperly  admitted.  Although  It  was 
probably  of  slight  importance,  yet,  in  view  of 
the  large  discretion  committed  to  the  Judge 
of  the  trial  court  in  the  matter  of  grant- 
ing a  new  trial,  we  cannot  say  It  was  not 
properly  granted  on  that  ground.  We  do  not 
consider  it  necessary  to  consider  the  ques- 
tion of  the  sufficiency  of  the  evidence  to 
show  plaintiff's  knowledge  of  the  driver's 
habits  and  character  and  of  the  particular 
instances  of  his  negligence.  Upon  another 
trial  the  court  can,  if  deemed  best,  direct 
the  order  of  proof  so  that  the  evidence  of 
such  knowledge  on  her  part  shall  be  first  in- 
troduced, and  if  no  sufficient  evidence  to  go 
to  the  Jury  is  offered  on  that  point,  or  In 
respect  to  some  of  the  Instances,  the  corres- 
ponding evidence  thereof  can  be  excluded. 
At  the  request  of  the  defendant  the  court 
Instructed  the  Jury  with  respect  to  the  con- 
duct of  the  motorman  that:  "It  Is  not  negli- 
gence on  the  part  of  such  motorman  to  as- 
sume that  a  person  will  not  attempt  to  cross 
the  track  In  front  of  an  approaching  car, 
which  Is  so  near  as  to  render  a  collision  prob- 
able." The  probability  of  a  collision  between 
a  moving  car  and  a  vehicle  crossing  In  front 
of  it,  depends  largely  upon  the  speed  of  the 
car,  and  the  action  of  a  careful  person  at- 
tempting to  cross,  in  choosing  the  distance 
at  which  to  cross  in  front  of  such  car,  will 
depend  upon  Ills  knowledge,  and  means  of 
knowledge,  of  the  speed  with  which  the  car 
is  approaching  him.  There  was  evidence 
strongly  indicating.  If  not  absolutely  demon- 
strating, that  the  car  In  question  at  the  time 
of  the  accident  was  running  at  a  speed  of 
at  least  25  or  30  miles  an  hour.  This  was 
In  the  nighttime  and  upon  a  street  In  the 
thickly  settled  portion  of  the  city.  With  the 
car  going  at  such  tremendous  speed,  it  is  not 
unlikely  that  persons  about  to  cross  the  track 
might  choose  a  place  so  near  as  to  make 
collision  probable,  and  yet,  from  their  point 
of  view,  it  might  seem  entirely  reasonable 
and  safe  for  them  to  cross  at  the  place  se- 
lected. Their  failure  to  perceive  the  danger 
might  be  entirely  due  to  the  excessive  speed 
of  the  car,  and  to  their  inability  In  the  dark- 
ness to  detect  It  and  comprehend  the  short- 
ness of  the  time  required  for  the  car  to  pass 
over  the  distance  between  It  and  the  place 
selected  for  the  crossing.  The  motorman 
must  be  assumed  to  know  approximately  the 
«peed  of  his  car.    Under  such  circumstances. 
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and  while  rannlng  at  such  ezcesslTe  speed,  it 
cannot  be  said  as  a  matter  of  law,  that  the 
motorman  ought  not  reasonably  to  bare  ex- 
pected that  persons  might  attempt  to  cross 
the  track  at  a  point  which  would  in  fact  be 
dangerously  near,  but  which  to  them  would 
not  appear  so.  The  circumstances  might  be 
such  as  to  charge  him  with  knowledge  of  this 
likelihood.  Due  care  would  require  him  in 
that  case  to  anticipate  such  probability  rea- 
sonably arising  from  the  consequences  of  his 
own  gross  carelessness.  The  court,  there- 
fore, should  not  have  stated  as  a  matter  of 
law  that  the  motorman,  under  the  circum- 
stances had  a  right  to  assume  that  persons 
would  not  cross  dangerously  near  In  front 
of  him.  It  should  have  been  left  to  the  jury 
to  say  whether  or  not  his  speed  was  so  great 
that  he  should  have  assumed  that  persons 
might  Ignornntly  attempt  to  cross  so  near  as 
to  make  a  collision  probable. 

The  court  also,  at  the  request  of  the  defend- 
ants, instructed  the  Jury  with  respect  to  the 
proximate  cause  of  the  Injury,  as  follows: 
"If  you  believe  from  the  evidence  that  said 
cullision,  and  the  injuries  so  sustained  by 
said  Ada  Bresee,  would  have  resulted,  even 
had  said  car  been  operated  at  a  rate  of  si^eed 
not  in  excess  of  eight  miles  per  hour  at  the 
time  the  vehicle  in  question  was  turned  to 
cross  the  railway  tracks,  then  any  rate  of 
speed  In  excess  of  eight  miles  per  hour  that 
.said  car  may  have  been  running  at  snld  time, 
was  not  a  proximate  cause  of  said  collision, 
and  cannot  render  the  defendants  liable  in 
this  action."  This  instruction  implies  a  fact 
not  physically  possible,  namely,  that  an  in- 
jury caused  by  being  thrown  with  great 
force  and  violence  from  the  carriage  to  the 
ground  would  have  been  as  great  if  the  force 
and  violence  had  been  less  than  it  actually 
was,  the  other  circumstances  being  precisely 
the  same.  The  action  of  force  and  violence, 
other  things  being  the  same,  Is  mechanical 
and  absolute,  and  it  is  impossible  that  differ- 
ent degrees  of  force  should  produce  the  same 
results,  where  all  other  circumstances  are  pre- 
cisely the  same.  So  far  as  the  mere  fact  of 
the  collision  was  concerned,  it  may  be  that, 
although  the  speed  of  the  car  was  more  than 
eight  miles  an  hour.  It  would  have  occurred 
liad  the  speed  been  less.  The  Injury  com- 
plained of,  however,  was  alleged  to  have  been 
directly  caused  by  the  impact  of  the  plain- 
tiff's body  against  the  ground,  and  Its  extent 
would  necessarily  depend  upon  the  force  of 
the  impact,  and  that  force  would  depend  on 
the  speed  of  the  car.  Any  Increase  In  the 
speed  would,  necessarily,  add  to  the  force 
and,  consequently,  to  the  extent  of  the  Injury. 
At  the  time  this  accident  happened  It  was  un- 
lawful to  propel  a  street  car  along  the  streets 
of  the  city  at  a  rate  exceeding  eight  miles 
an  hour,  and  a  speed  in  excess  of  that  rate 
constituted  negligence,  as  a  matter  of  law, 
and  rendered  the  party  operating  the  car  lia- 
ble for  any  Injury  caused  by  such  excessive 
rata    Whatever  additional  Injury,  therefore, 


was  due  to  the  excess  of  speed  over  eight 
miles  an  hour,  was  an  injury  caused  by  the 
defendants'  negligence.  The  excess  in  the 
speed  over  that  rate,  an  excess  which  Ig  as- 
sumed by  the  Instruction  In  question,  must 
have  been  the  direct  cause  of  such  additional 
Injury.  This  additional  injury  from  such 
negligence  would  render  the  defendants  liable 
lu  the  action,  in  the  absence  of  plalutiff'a 
contributory  negligence.  If  the  Instruction 
bad  been  limited  to  the  happening  of  the 
collision  alone.  It  might  not  have  been  ob- 
jectionable In  this  respect,  although  even  In 
that  case  It  Is  metaphysical  in  form  and 
would  have  tended  to  confuse  the  jury.  But 
in  the  assertion  that,  under  the  circum- 
stances stated,  the  excess  of  speed  could  not 
render  the  defendants  liable  in  the  action, 
It  was  erroneous.  In  either  event  It  should 
not  have  been  given.    The  onler  is  affirmed. 

We  concur:  BEATTY.  C.  J. ;  HKNRHAW, 
X ;  LOKIGAN,  J. ;  SI.OSS,  J. ;  ANGBLLOT- 
TI,  J. 

3  Cal.  App.  14* 
In  re  REED'S  ESTATE. 

(Conrt  of  Annpnl,  S»>cond  District,  California. 
Feb.  23,   ISOU.    Rehearing  Denied  by   Su- 
preme Court  May  31,  lOOa) 

1.  KXECCTOBS  —   SALG.S— POWEB    0»    COUBT— 

Wjro  MAT  Question. 

The  question  of  the  power  of  the  court 
to  direct  a  new  sale  on  sotting  aside  a  former 
executor's  sale  cannot  be  rniifed  by  the  original 
purchaser;  the  executor  making  no  objection. 

2.  Samk— Settiso  Aside  Sale. 

Under  Code  Civ.  Troc.  f  15.")2.  authorizing 
the  court  to  set  aside  an  executor's  sale  if  an 
offer  of  10  per  cent,  more  in  amount  than 
that  named  in  the  return  be  made  in  writing 
by  some  responsible  person,  the  court  may  set 
aside  the  sale  on  such  an  olfer  being  made 
by  the  original  purchaser. 

Appeal  from  Sujierlor  Court,  Los  Angelea 
County;    Waldo  M.  York,  Judge. 

Proceedings  for  the  sale  of  real  estate  by 
Martin  Winch,  executor  of  Amanda  W.  Reed. 
From  an  order  refusing  to  confirm  the  sale, 
the  purchaser,  Francis  B  Crawford,  appeals. 
Affirmed. 

Wright,  P.ell  &  Ward,  for  appellant 
Works,  I^e  &  Works,  Oscar  A.  Trippet,  and 
John  A.  Goodrich,  for  respondent 

SMITH,  J.  This  is  an  appeal  from  an  or- 
der refusing  to  confirm  a  sale  of  real  estate 
at  which  the  appellant  was  purchaser.  The 
sale  was  made  under  a  power  In  the  will  of 
respondent's  testatrix,  autliorizing  the  ex- 
ecutor to  sell  and  convey  the  property,  real 
and  personal,  of  the  estate  "upon  such  terms 
and  conditions  and  for  such  prices  as  to  him 
shall  seem  good." 

The  objections  to  the  order  trged  by  the 
appellant  are:  (1)  That  the  sale  was  fair; 
(2)  that  the  price  was  not  disproportionate 
to  the  value  of  the  property  sold  at  the  time 
of  the  sale;  (3)  that  to  Justify  the  order 
proof  of  two  conditions  were  essential,  name- 
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ly,  ttiat  the  price  was  insufficient  at  tbe  time 
of  the  Bale,  and  tbat  a  sum  exceeding  sucb 
bid  at  least  10  per  cent  exclusive,  eta,  could 
be  obtained;  and  (4)  tbat  the  court  bad  no 
power  to  direct  a  new  sale.  Of  these  points, 
the  first  Is  sustained  by  tbe  recitals  of  tbe 
order,  and  may  be  admitted.  As  to  tbe  sec- 
ond, the  preponderating  evidence  was  no 
doubt  in  favor  of  appellant's  contention ;  but 
there  was  some  evidence  to  the  contract, 
which  it  appears  from  the  statements  of  the 
court  was  regarded  by  it  as  sufficient  to  re- 
ject the  sale.  As  to  the  fourth,  it  is  a  matter 
with  which  we  think  the  appellant  was  not 
concerned ;  and  as  the  order  was  made  upon 
the  application  of  tbe  executor,  who  is  re- 
spondent, no  objection  can  be  urged  to  It 

The  remaining  objection  Is  based  upon  an 
incorrect  construction  of  the  statute,  which 
authorizes  the  court  in  its  discretion  to  set 
aside  the  sale,  "if  an  offer  of  10  per  cent, 
more  in  amount  than  that  named  in  tbe  re- 
turn be  made  to  the  court  In  writing,  by  a 
responsible  person."  ]ustate  of  Robinson,  142 
Cal.  157,  75  Pac.  777.  There  is  nothing  in 
tbe  decision  in  Estate  of  Leonie,  138  Cal.  194, 
71  Pac.  171,  inconsistent  with  this  view ;  that 
case  dealt  with  a  different  provision  of  tbe 
statute.  In  the  present  case,  a  written  offer 
of  10  per  cent,  more  than  the  amount  named 
in  the  return  was  made  by  the  appellant  him- 
self ;  and  It  was  then  in  tbe  discretion  of  tbe 
court,  under  the  provision  in  question,  either 
to  accept  such  offer  and  conflrm  the  sale,  or 
to  order  a  new  sale.  It  is,  indeed,  claimed  by 
the  appellant  that  his  bid  was  the  result  of 
a  mistake.  But  tnis,  we  think,  is  immate- 
rial; nor  do  we  think  tbat  the  court  was 
bound  to  accept  the  offer.  It  may  be  added, 
however,  that  tbe  appellant's  bid  was  in- 
creased by  10  per  cent,  by  another  written 
offer  by  responsible  bidder  to  purchase  for 
the  sum  of  $36300;  and  we  are  of  opinion, 
notwithstanding  the  objections  of  appel- 
lant— which  seem  to  have  had  some  weight 
with  the  court  below — ^that  the  court  might 
have  accepted  this  bid.  The  objections 
referred  to  are,  that  under  the  terms 
of  the  Bale  to  Crawford  the  deed  was 
to  contain  certain  "conditions,  covenants 
and  restrictions"  as  to  modes  of  building,  etc., 
to  operate  for  10  years,  and  that  the  bid  of 
$36,300  was  upon  tbe  condition  that  tbe 
piucbaser  should  be  so  far  relieved  from  the 
conditions  Imposed  on  the  appellant  as  to  per- 
mit them  to  erect  an  opera  bouse  as  describ- 
ed In  the  bid.  The  executor  expressed  his 
acquiescence  in  the  proposed  change,  which, 
it  appears,  would  have  been  equally  bene- 
ficial to  the  estate ;  and  we  are  of  the  opinion 
that  the  provisions  of  section  1552,  Code  Civ. 
Proc.,  were  substantially  complied  with. 

The  order  appealed  from  is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLET^,  J. 


I  Cal.  App.  33t 

ALCATRAZ   MASONIC   HALL  ASS'M  r. 

UNITED  STATES  FIDELITY  & 

GUARANTY  CO. 

(Court  of   Appeal,    First   District,    California. 
March  28.   190C.) 

1.  Pbincipai,  and  Subety  —  Dischaboe  or 
SuBETT— Change  in  Obligation. 

Under  Civ.  Code,  S  2819,  exonerating  a 
guarantor  if  by  any  act  of  tbe  creditor  tbe 
original  obligation  is  altered  in  any  material 
respect,  a  surety  in  a  bond  conditioned  on 
performance  by  a  contractor  of  a  building  con- 
tract for  $16,300,  is  released  from  liability  on 
the  owner  and  contractor  changing  the  plans 
and  increasing  the  cost  $315. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Surety,  $f  162-165.] 

2.  Same— Extent  of  Liabh-ity. 

Since  a  contractor,  under  contract  for 
the  construction  of  a  building  and  the  delivery 
thereof  free  from  all  liens,  is  liable  only  for 
enforceable  liens,  a  surety  in  a  bond  condi- 
tioned on  the  performance  of  the  contract  is 
liable  only  for  enforceable  liens. 

3.  Saux. 

A  contract  for  the  construction  of  a  build- 
ing required  the  owner  to  pay  75  per  cent,  of 
the  contract  price  in  installments,  and  the  bal- 
ance ($4,0751  35  days  after  the  acceptance  of 
the  work.  A  surety  executed  a  bond  in  the 
sum  of  $4,075,  conditioned  on  the  contractor 
delivering  tbe  building  free  from  liens.  Ueta 
that,  unless  the  owner  was  compelled  to  pay 
a  greater  sum  than  $4,075  to  free  the  building 
from  valid  liens,  the  surety  was  not  liable; 
it  having  the  rigbt  to  have  this  amount  applied 
voward  the  satisfaction  of  valid  claims. 

4.  Saue. 

A  surety  in  a  bond  conditioned  on  a  con- 
tractor, under  contract  for  the  construction  of 
a  building,  performing  his  contract  and  de- 
livering the  building  free  from  liens,  is  not 
liable  for  the  expenses  incurred  by  the  owner 
in  suits  for  the  enforcement  of  liens,  where 
under  the  contract  he  was  not  required  to  pay 
25  per  cent  of  the  contract  price  until  35  days 
after  the  completion  of  the  building,  during 
which  time  he  could  ascertain  the  lien  claimants 
and  pay  them  from  the  sum  unpaid. 

Appeal  from  Superior  Court,  Alameda 
County;    F.  B.  Ogden,  Judge. 

Action  by  the  Alcatraz  Masonic  Hall  As- 
sociation against  the  United  States  Fidel- 
ity &  Guaranty  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Snook  &  Church,  for  appellant  Camp- 
bell, Metson  &  Campbell,  for  respondent 

HARBISON,  P.  J.,  The  plaintiff  entered 
Into  a  contract  with  one  L.  U.  Grant  Octo- 
ber 19, 1899,  for  the  construction  by  the  latter 
of  a  building  upon  its  land  at  the  agreed  price 
of  $16,300,  and  at  the  same  time  the  said 
Grant  as  principal  and  the  defendant  as  sure- 
ty executed  to  the  plaintiff  a  bond  of  Indem- 
nity in  the  sum  of  $4,075,  conditioned  tbat 
Grant  should  faithfully  perform  the  said  con- 
tract and  deliver  the  building  to  tbe  plaintiff 
within  the  contract  time  for  its  completion, 
free  from  all  liens,  demands,  and  claims, 
and  should  pay  to  the  persons  performing 
labor  or  furnishing  materials  for  the  con- 
struction of  tbe  building  tbe  value  thereof. 
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The  contract  provided  that  tbe  bunding 
Bhonld  be  completed  within  150  working  daya 
from  the  date  thereof,  and  that  the  pay- 
ment of  the  contract  price  ahonld  be  made 
In  InBtalLtnents  aa  the  work  progressed,  in 
sums  equal  to  75  per  cent  of  ttie  value  of 
the  work  done  and  materials  furnished,  as 
estimated  on  tbe  Ist  and  16th  days  of  each 
month,  and  the  balance,  to  wit,  25  per  cent 
of  the  contract  price  of  $16,300  ($4,075)  35 
days  after  the  completion  and  acceptance  of 
tbe  work.  After  the  execution  and  record- 
ing of  the  contract  the  plaintiff  and  Grant 
made  certain  alterations  and  changes  there- 
in, by  which  the  coat  of  the  Inillding  was 
increased  In  the  sum  of  $815,  and  agreed 
that  the  said  additional  cost  should  be  paid 
at  the  same  times  and  in  the  same  manner 
as  payments  under  the  original  contract 
During  the  progress  of  ttie  work  payments 
were  made  to  Grant  upon  certificates  of  the 
architect  on  account  of  installments  due  on 
tbe  contract,  amounting  to  $12,13S.85.  Be- 
fore the  building  was  completed  Grant 
abandoned  tbe  contract  and  the  plnlntiff 
completed  the  construction  of  the  building 
and  expended  therefor  $641.23.  After  its 
oompletlon  certain  parties,  who  had  fur- 
nished materials  and  performed  labor  for 
Grant  In  Its  construction,  filed  clnlms  of 
Hen  therefor,  amounting  to  about  $7,500,  and 
subsequently  brought  actions  in  tbe  superior 
court  for  their  enforcement  These  actions 
were,  by  an  order  of  court,  consolidated,  and 
the  plalntlfF  filed  its  answer  thereto,  alleging 
that  the  bnlldlng  was  not  subject  to  liens 
exceeding  in  the  aggregate  $3,834.82,  and  of- 
fering to  deposit  that  sum  In  court  for  their 
satisfaction.  Upon  the  trial  of  the  cause 
the  court  found  that  that  was  the  amount 
due  from  the  plaintiff  to  Grant  upon  tbe  con- 
tract at  the  commencera«3t  of  the  action; 
and  upon  its  order  the  sum  was  deposited 
in  court  for  the  said  claimants,  and  the  court 
thereupon  rendered  its  Judgment  that  the 
said  liens  were  thereby  fully  satisfied.  In 
this  litigation  the  plaintiff  employed  certain 
attorneys,  for  whose  services  be  paid  $500, 
and  incurred  certain  costs,  amounting  to 
$27.  Tbe  present  action  Is  brought  to  re- 
cover these  amounts  from  the  defendant  A 
demurrer  to  the  complaint  was  sustained, 
and  from  the  Judgment  entered  thereon  the 
plaintiff  bas  appealed. 

The  bond  of  the  defendant  makes  no  ref- 
nrence  to  the  provisions  of  section  1203, 
Ck>de  of  Civil  Procedure,  and  tbe  objection 
to  its  validity  based  upon  tbe  rulings  of  the 
Supreme  Court  in  reference  to  that  section 
are  inapplicable.  It  Is  unnecessary  to  con- 
sider tbe  effect  of  the  provision  in  the  bond 
for  the  payment  by  Grant  to  the  laborers 
and  materialmen,  since  tbe  complaint  herein 
Is  limited  to  the  rights  of  the  plaintiff  alone. 
The  condition  of  tbe  defendant's  obligation 
Is  the  failure  of  Grant  to  faithfully  perform 
his  contract  and  deliver  the  building  to  the 
plaintiff    free   from   all   liens,   claims,   and 


demands.  Although  It  Is  alleged  that  Grant 
did  not  complete  the  building,  but  abandoned 
his  contract  when  it  was  uncompleted,  and 
the  plaintiff  was  compelled  to  complete  tbe 
same,  It  does  not  show  that  it  has  sustained 
any  damage  thereby,  or  make  any  claim 
against  the  defendant  therefor.  The  total 
amount  of  the  contract  price  for  the  build- 
ing and  for  tbe  extra  work  Is  $16,615.  De- 
ducting from  this  $12,138.83  paid  to  Grant 
upon  the  certificates  of  the  architect  as  ttie 
work  progressed,  and  $3,834.92  determined 
by  the  court  to  be  in  the  plaintiff's  hands 
applicable  for  the  discharge  of  the  liens  up- 
}n  the  building,  there  remains  $041.23,  tbe 
amount  paid  by  tlie  plaintiff  for  the  com- 
pletion of  the  building,  thus  showing  that 
the  plaintiff  sustained  no  pecuniary  damage 
by  reason  of  Grant's  failure  to  complete  bis 
contract  The  basis  of  tbe  defendant's  obli- 
gation which  the  plaintiff  presents  in  sup- 
port of  its  right  of  action  Is  the  failure  of 
Grant  to  deliver  the  building  free  from  liens, 
and  upon  this  point  it  alleges  that  upon  tbe 
completion  of  the  building  the  sum  of 
$3,834.02  was  chargeable  against  tbe  build- 
ing for  Hens  and  claims  thereon;  and  it 
also  alleges  that  upon  the  trial  of  the  action 
to  enforce  the  liens  the  court  found  that  tbe 
Hen  claimants  were  entitled  to  this  amount 
of  money,  and  that  upon  depositing  that 
amount  in  court  for  the  discharge  of  said 
liens  the  court  rendered  its  Judgment  that 
the  liens  were  fully  satisfied. 

1.  The  alteration  of  the  contract  as  set 
forth  in  the  complaint  bad  the  effect  to  re- 
lease the  surety  from  Its  contract  of  In- 
demnity. There  Is  no  allegation  in  the  com- 
plaint supporting  the  suggestion  in  the  brief 
of  tbe  appellant  that  the  original  contract 
contained  a  provision  authorizing  changes 
to  be  made  therein;  nor  is  it  alleged  that 
the  changes  were  made  with  the  consent 
of  the  defendant  For  the  purpose  of  de- 
termining the  suflScIency  of  the  complaint 
as  against  the  demurrer  we  can  consider 
only  matters  therein  set  forth.  There  is 
no  principal  of  law  better  settled  than  that 
a  surety  has  the  right  to  stand  upon  the 
very  terms  of  bis  contract,  and  that  any  al- 
teration In  the  terms  of  the  principal's  con- 
tract, made  by  the  parties  thereto  without 
his  assent,  will  have  the  effect  to  discbarge 
him  from  ail  liability.  By  such  alteration 
the  contract  ceases  to  be  tbe  one  for  which 
he  became  surety,  and  the  extent  of  such  al- 
teration, or  whether  his  liability  will  be  in- 
creased or  diminished  thereby.  Is  Immaterial. 
Having  the  right  to  determine  In  the  first 
instance  whether  be  will  liccome  such  surety 
or  not,  he  has  the  right  to  be  coASulted  upon 
the  terms  proposed  for  any  variation  of  bis 
obligation,  and  if  made  otherwise  his  obliga- 
tion Is  extinguished.  Tbe  principle  of  this 
rule  is  discussed  In  Brandt  on  Suretyship,  t 
106.  See,  also,  Miller  v.  Stewart,  9  Wheat 
(a.  8.)  680,  6  Ij.  Ed.  ]89;  Betbune  v.  Dozler.  10 
Ga.  235.    In  this  state  tbe  Legislature  has 
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declared  In  section  2819,  CIt.  Code,  that  If 
by  any  act  of  the  creditor  without  his  con- 
sent the  original  obligation  of  the  principal 
is  altered  in  any  respect  he  is  exonerated. 
That  the  alterations  in  the  contract  agreed 
upon  between  the  plalntifT  and  Grant  had 
the  effect  to  alter  the  obligation  of  the  surety 
Is  apparent  A  greater  length  of  time  was 
thereby  required  within  which  to  finish  the 
building,  and  a  greater  amount  of  labor  and 
of  expenditure  Incident  thereto  than  that  for 
which  the  defendant  had  agreed  to  Indemni- 
fy the  plaintiff.  Because  of  these  alterations 
the  defendant  ceased  to  be  liable  on  its 
contract  Judab  v.  Zimmerman,  22  Ind.  388 ; 
O'Neal  V.  Keiiey,  C5  Ark.  550,  47  S.  W.  400 ; 
Kldrldge  t.  Fuhr,  59  Mo.  App.  44;  Beers  v. 
Wolff,  110  Mo.  179,  22  S.  W.  020.  The  ex- 
pression found  in  the  opinions  in  some  cases 
that  the  surety  is  discharged  by  any  "ma- 
terial" alteration  of  the  contract  has  refer- 
ence to  such  an  alteration  as  will  merely 
vary  the  form  of  the  contract  without  chan- 
ging its  substance,  but  does  not  Include  such 
an  alteration  as  will  increase  the  obliga- 
tion for  which  tlie  indemnity  was  given. 
In  O'Neal  v.  Keiiey,  05  Ark.  550,  47  S.  W. 
409,  the  increased  cost  of  the  alteration  was 
$25,  and  in  Beers  v.  Wolff,  116  Mo.  179, 
22  S.  W.  020,  where  the  contract  price  was 
$31,000,  the  cost  of  the  alterations  was  $231. 
It  cannot  be  said  that  an  alteration  which 
cost  upwards  of  $300,  as  In  the  present 
case,  is  not  material.  Nor  can  the  court  say 
that  If  this  additional  cost  bad  been  in- 
cluded in  the  original  contract  the  defendant 
would  bare  been  willing  to  bind  itself  as 
•urety  for  its  performance. 

2.  The  contract  with  the  plaintiff  on  the 
part  of  Grant  to  deliver  the  building  free 
from  all  liens,  claims,  and  demands  Is  to  be 
construed  as  limited  to  such  liens  and  de- 
mands as  can  be  enforced  against  the  build- 
ing, and  not  as  including  claims  of  lien 
w^blcb  are  unautliorized  or  invnlld,  or  for 
which  tlie  claimants  h.ive  no  right  of  re- 
covery; and  the  obligation  of  the  defend- 
ant as  surety  for  Grant  has  the  same  limi- 
tation. Unless  the  plaintiff  has  been  com- 
pelled to  pay  a  greater  sum  of  money  to 
free  the  building  from  the  liens  than  the  un- 
paid amount  of  the  contract  price  for  its 
construction  it  bas  suffered  no  damage.  By 
its  contract  with  Grant  It  agreed  to  retain 
from  him  the  sum  of  $4,075 — the  exact 
amount  of  the  defendant's  agreement  of 
Indemnity — ^nntll  35  days  after  the  comple- 
tion of  the  building.  This  was  an  additional 
security  in  Its  bands  for  the  faithful  per- 
formance by  Grant  of  his  contract,  including 
the  delivery  of  the  building  free  from  liens, 
and  tbe  defendant  was  entitled  to  have  this 
amoimt  of  money  applied  by  the  plaintiff 
toward  the  satisfaction  of  tbe  claims  of 
lien  for  which  it  Iiad  been  retained.  Under 
tbe  well-estabtislied  rule  in  this  state,  if 
tbe  "owner"  in  a  building  contract  observes 


the  condlticms  of  tbe  contract  on  his  part 
to  be  performed,  the  amount  of  liens  against 
his  property  cannot  exceed  the  amount  of 
the  unpaid  portion  of  the  price  agreed  upon 
for  constructing  tbe  building;  and  in  tbe 
present  case  when  the  ballding  was  com- 
pleted the  plaintiff  had  in  Its  hands  the  full 
amount  for  which  liens  were  afterward 
found  to  be  valid  charges  against  tbe  build- 
ing. Tbe  fact  that  liens  for  a  greater 
amount  were  claimed  and  filed,  and  for  tbe 
enforcement  of  which  actions  were  brought 
did  not  In  any  respect  enlarge  tbe  liabilit7 
of  the  defendant  Tbe  record  does  not  dis- 
close tbe  nature  of  these  claims  of  lim,  or 
the  circumstances  under  which  tbey  were 
filed,  or  for  which  the  claims  were  made; 
but,  as  the  court  found  that  tbe  amount 
chargeable  against  the  building  was  no 
greater  than  tbe  unpaid  amount  of  the  con- 
tract price,  it  must  l>e  assumed  that  for  any 
excess  of  that  price  these  claims  bad  no 
valid  foundation.  It  was  therefore  within 
tbe  power  of  tlie  plaintiff  to  satisfy  the 
amount  of  all  tbe  valid  liens  against  its 
building  by  appropriating  therefor  the 
amount  in  its  bands;  and  in  view  of  the 
rights  of  the  defendant  as  a  surety,  and  the 
plaintiffs  obligation  towards  it,  it  was  tbe 
duty  of  the  plaintiff  to  do  so  before  It  could 
call  upon  the  defendant  for  any  relief. 
Good  faith  towards  tbe  defendant  required 
it  to  discharge  tbe  Ileus  with  tbe  money  then 
held  by  It  for  that  purpose.  The  contract 
of  tbe  defendant  did  not  extend  to  or  include 
any  trouble  or  expense  which  tbe  plaintiff 
might  incur  In  the  performance  of  Its  own 
duty.  Before  the  expiration  of  the  85  days 
from  the  completion  of  tbe  building  the  plain- 
tiff knew  or  could  have  ascertained  the 
amount  of  liens  claimed  thereon;  and  as  it 
knew  that  the  amount  of  the  unpaid  por- 
tion of  the  contract  price  was  the  limit  for 
which  any  liens  could  be  enforced  It  was  in 
its  power  to  satisfy  tlese  liens  by  appropria- 
ting tbe  money  in  its  hands  therefor.  If, 
instead  of  so  doing,  it  chose  to  await  ac- 
tions for  their  recovery,  and  thereby  inciur 
additional  e.\pense,  it  was  an  act  of  its  own 
choosing  for  which  the  defendant  is  in  no 
wise  responsible.  Whatever  expense  was  In- 
curred by  reason  of  the  ottempt  of  the  claim- 
ants to  enforce  liens  to  which  they  were  not 
entitled  is  not  embraced  in  tbe  defendant's 
ooiitract  of  Indemnity,  whether  such  at- 
tempt was  to  enforce  Hens  for  a  greater 
amount  than  tbey  w^ere  entitled  to  recover, 
or  liens  .for  which  they  liad  no  claim  what- 
ever. Tbe  plaintiff  therefore  is  not  en- 
titled to  recover  from  the  defendant  for  the 
Mervices  of  its  attorneys  in  defending  these 
actions,  or  tbe  expenses  incurred  therein, 
and  the  court  properly  sustained  the  de- 
murrer to  the  complaint 
The  Judgment  is  alhrmed. 

We  concur:    COOI'EEt,  J.;   HALL,  J. 
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MILLER  T.  DONOVAN  (ENGLB,  Intervener). 

(Coart  of  Appeal,  Third   District,  California. 
March  23,  1906.) 

1.  PuBUo  Lands— Contests  —  Statement  of 
Gbotjnds  —  Complaint  and  Affidavit— 
Sufficiency. 

Under  Pol.  Code,  S  3414,  providing  that 
when  a  contest  arises  concernme  the  approval 
of  a  wir^'ey  or  loration  of  public  landn  and 
when  either  party  demands  a  trial  in  the  courts 
of  the  state,  the  surveyor  general  must  make 
an  order  referring  the  contest,  and  section 
341  .'3,  providing  that  after  such  order  is  made 
"either  party  may  bring  an  action  in  the  superi- 
or court  of  the  county  wherein  the  land  is  situat- 
ed to  determine  the  conflict,  and  the  production 
of  a  certified  copy  of  the  entry  made  by  either 
the  surveyor  general  or  the  register  gives  the 
coart  full  and  complete  Jurisdiction  to  bear  and 
determine  the  action,"  a  contestant  is  not  re- 
quired to  file  a  statement  of  the  specific  grounds 
of  contest  with  the  surveyor  general,  a  com- 
plaint setting  forth  plaintiFs  application  and 
affidavit  and  averring  that  he  filed  with  such 
officer  his  written  protest  against  the  applica- 
tion and  certificate  of  purchase  issued  to  de- 
fendant, demanded  that  the  conflicting  claims 
of  plaintifF  and  defendant  be  referred  to  the 
superior  court,  that  said  officer  declared  a  con- 
test to  exist  concerning  the  right  to  purchase 
the  land,  and  that  he  thereupon  made  an  entry 
and  order  referring  snch  contest  to  said  court, 
was    sufficient. 

2.  Same  —  Ckbtifioat*  of  PdbchasI!  —  Evi- 
dence—Conflict  OF  Statutes. 

Contests  arising  under  Pol.  Code,  i  3414, 
involving  conflicting  claims  to  public  lands, 
are  governed  by  Pol.  Code,  i  3514,  relating  to 
public  lands  of  the  state  and  their  disposition, 
amended  in  1874  (Code  Amendments  187.V74, 
p.  52).  and  making  a  certificate  of  purchnRe 
prima  facie  evidence  of  title,  and  not  by  Code 
Civ.  Froc.  {  192.'),  making  such  certificate  pri- 
mal^ evidence  of  title ;  the  former  section 
having  been  amended  since  the  enactment  of 
the  latter  section,  and  lieing  the  latest  expres- 
sion of  the  legislative  will. 

8.    STATUTBR— CONBTBUCTION. 

It  is  a  cardinal  rule  of  statutory  construc- 
tion that  specific  provisions  on  a  particular 
subject  control  general  provisions  for  the  class 
to  which  the  subject  belongs. 
4.  Public  Lands— CoNTBar—PATMKNT—TiTUt 
— When  Vested. 

Under  Pol.  Code,  i  .3414,  relating  to  the 
disposal  of  contests  involving  title  to  public 
lands,  making  no  distinction  between  certifi- 
cates of  purchase  on  which  there  has  been 
partial  pa.vment  and  certificates  where  full  pay- 
ment has  been  made,  and  providing  that  when, 
in  the  judgment  of  the  officer  before  whom  the 
contest  Is  made,  a  question  of  law  is  involved, 
or  when  either  party  demands  a  trial  in  the 
courts  of  the  state,  he  (the  officer)  must  make 
an  order  referring  the  contest  to  the  district 
court,  etc.;  section  3019,  providing  that  patent 
will  issue  whenever  final  payment  has  been  made 
for  any  tract  of  land  the  selection  of  which 
has  been  accepted  and  approved  by  the  United 
States  authorities,  etc.;  and  section  3021,  pro- 
viding that  no  patent  must  issue  until  after 
the  expiration  of  one  year  from  the  date  of 
approval  of  the  survey  or  location  by  the  sur- 
veyor genera],  nor  until  the  lands  are  relin- 
quished 10  the  state  by  authority  of  the  General 
Land  Office  at  Washington — the  legal  title  re- 
mains in  the  state  until  the  patent  issues,  and 
a  contest  may  arise  in  the  state  land  office  as  to 
the  right  of  the  holder  of  a  certificate  of  pur- 
chase, whether  the  original  applicant  or  his 
assignee,  so  long  as  such  certificate  is  outstand- 
ing, or  at  least  until  the  holder  thereof  is 
entitled  to  call  for  his  patent;  there  being  no 
difference  in  the  effect  of  the  certificate  upon 
Cal.Rep.  8S-88  P.— 3 


the  title  whether  a  part  or  the  whole  of  the  pur- 
chase price  is  first  paid. 
5.  Saue— Application  fob  Pubchase— Affi- 
DAVIT— Requirements. 

The  affidavit  of  an  applicant  for  the 
purchase  of  state  lands,  must  set  forth  all 
the  requirements  of  the  statute,  and  the  facts 
stated  must  be  true. 

&  Same— Complaint— Fkaud—Necessitt  fob 
Alleqinq. 

One  instituting  a  contest  involving  title  to 
public  lands  need  not  allege  or  prove  previous 
knowledge  or  notice,  on  the  part  of  an  assignee 
of  an  applicant  for  the  land  intervening  in  the 
action,  of  any  fraud  in  procuring  his  assignor's 
certificate,  as  such  assignee  has  no  equities 
entitling  him  to  greater  rights  than  his  assignor. 
7.  Evidence— Burden  of  Pboof— Failure  to 
Sustain. 

When  a  party  alleges  a  material  fact,  and 

ofllcrs   no  evidence  in   support  of  it,   the  court 

is  authorized,  if  denied,  to  find  its  nonexistence. 

[EA.  Note. — ^For  cases  in  point,  see  vol.  20, 

Cent  Dig.  Evidence,  |  122.] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; E.  P.  McDanlel,  Judge. 

Action  by  W.  J.  Miller  against  Louis  Dono- 
van; J.  M.  ESigle,  Intervener.  Judgment  for 
plaintiff,  and  intervener  appeals.    Affirmed. 

Goodwin  &  Moncur  and  J.  D.  Goodwin,  for 
appellant  W.  A.  Gett  and  L.  N.  Peter,  for 
respondent. 

CHIPMAN,  P.  3.  This  la  an  action  com- 
menced under  sections  3414  and  3415  of  the 
Political  Code  to  determine  the  right  to  pur- 
chase certain  lieu  lauds  as  indemnity  for 
school  land  upon  a  contest,  between  plaintiff 
and  defendant,  Donovan,  on  reference  by  the 
Surveyor  General  as  register  of  the  State 
Land  Office,  to  the  superior  court  of  Plumas 
county.  J.  M.  Engle  by  leave  of  court  filed 
a  complaint  In  Intervention  as  the  assignee  of 
defendant's  certificate  of  purchase.  Plaintiff 
moved  to  strike  from  the  files  the  complaint 
in  intervention,  and  also  filed  a  general  de- 
murrer to  the  same.  The  motion  was  denied, 
and  the  demurrer  was  overruled.  The  de- 
fault of  defendant  for  failure  to  appear  was 
duly  entered,  and  Intervener,  Engle,  made 
answer.  Judgment  was  entered  in  favor  of 
plaintiff  and  against  tbe  Intervener,  and  the 
latter  appeals  from  the  judgment  on  bill  of 
exceptions. 

PialntifF  has  moved  tbe  court  to  dismiss 
the  appeal  on  tbe  grounds:  First,  that  ap- 
pellant Is  not  a  party  aggrieved  within  tbe 
meaning  of  section  938  of  the  Code  of  Civil 
Procedure;  second,  that  this  court  has  no  ap- 
pellate jurisdiction  in  actions  brought  under 
section  3414  of  the  Political  Code,  for  th^ 
reason  that  sucb  actions  were  special.  Ui)o. 
tbts  second  point  we  understand  that  thb 
jurisdiction  of  the  appellate  court  is  ques- 
tioned only  as  to  the  intervener,  and  as  to 
him  because  he  was  not  a  party  to  tbe  con- 
test in  tbe  land  office.  The  view  we  have 
taken  of  the  case  does  not  require  that  we 
should  decide  tbe  motion  to  dismiss. 

1.  Appellant  contends  that,  under  section 
8414  of  the  Political  Code,  tbe  contestant 
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must  file  a  statement  of  tbe  specific  grounds 
«T  contest  with  the  Surveyor  General.  The 
section  makes  no  such  requirement  A  con- 
test arises  when  two  persons  make  separate 
applications  to  purchase  the  same  state  land, 
if  the  land  Is  still  open  to  location;  and  "when 
either  party  demands  a  trial  in  the  courts  of 
the  state,  he  [the  surveyor  general  as  ex- 
officio  register  of  the  state  land  office]  mus' 
make  an  order  referring  the  contest";  and 
section  3415  provides  that  "after  such  order 
is  made  either  party  may  bring  an  action  in 
the  superior  court  of  the  county  in  which  the 
land  is  situated,  to  determine  the  conflict, 
and  the  production  of  a  certified  copy  of  the 
entry,  made  by  either  the  Surveyor  General  or 
the  register,  gives  the  court  full  and  complete 
Jurisdiction  to  hear  and  determine  the  ac- 
tion." The  complaint  sets  forth  plaintiff's 
application  and  affidavit,  and  avers  that  he 
filed  with  this  officer  his  written  protest 
against  the  application  of  and  certificate  of 
purchase  Issued  to  defendant,  and  demanded 
that  the  coufilcting  claims  of  plaintiff  and- 
defendant  be  referred  to  the  superior  court  of 
Plumas  county,  and  that  said  officer  declared 
a  contest  to  exist  concerning  the  right  to  pur- 
chase said  land,  and  that  he  thereupon  duly 
made  and  entered  an  order  referring  said 
contest  to  said  court.  These  averments  are 
supported  by  the  evidence,  and  are  sufficient 
2.  It  is  next  contended  that  the  certificate 
held  by  intervener,  Engle,  assignee  of  defend- 
ant, Donovan,  is  not  the  subject  of  a  contest 
in  the  state  land  office,  chiefly  for  tbe  reason 
that  Donovan  had  paid  in  full  for  the  land 
and  his  certificate  is  equivalent  to  a  patent 
and  must  be  treated  the  same  as  If  patent 
bad  issued.  It  appears  that  the  land  in- 
volved is  timber  land,  not  suitable  for  culti- 
vation. Defendant,  Donovan,  applied  to 
purchase  on  October  14,  1902,  and  in  April, 
1903,  one  I'errin  and  intervener,  Engle,  filed 
their  affidavit  in  the  office  of  the  Surveyor 
General  stating  that  the  land  was  unfit  for 
cultivation.  On  May  15,  1903,  Donovan's 
application  was  approved,  and  on  May  26, 
1903,  the  county  treasurer  received  a  check 
for  payment  in  full  for  the  land,  and  on  June 
1, 190,3,  a  certificate  of  purchase  was  issued  in 
the  name  of  Donovan  reciting  payment  in 
full  by  him  and  stating  that  "on  surrendering 
this  certificate  to  the  state  of  California  and 
after  the  said  lands  have  been  confirmed  to  tbe 
state,  the  said  Louis  Donovan,  or  his  assigns, 
shall  be  entitled  to  receive  a  patent  for  the 
same."  Intervener  introduced  a  deed  dated 
June  8,  1903,  purporting  to  have  been  exe- 
cuted and  acknowledged  on  that  day  by 
Donovan  and  Indorsed  as  recorded  at  Dono- 
van's request  on  June  12,  1903,  conveying  thf 
land  to  intervener.  The  county  treasiu'ci 
testified  that  he  did  not  know  Donoviiu  and 
that  no  man  representing  himself  by  that 
nmne  came  to  bis  office  or  offered  to  pay  for 
the  land,  and  that  payment  was  made  by  the 
check  of  P.  A.  Hyde,  a  land  attorney.  Plain- 
tiff's application  and  aflldavit  were  filed  in 


the  office  of  the  Surveyor  General  on  July  24, 
1903,  numbered  4323,  but  approval  was  re- 
fused, and  on  August  8,  1903,  a  contest  w^as 
declared  to  exist,  and  the  order  of  reference 
to  tbe  superior  court  was  duly  made,  and  on 
September  4,  1903,  plaintiff's  complaint  was 
filed.  The  court  found,  on  sufficient  evidence, 
that  plaintiff  was  a  qualified  entryman;  that 
bis  application  and  affidavit  conformed  in  all 
respects  to  the  requirements  of  the  law,  and 
that  the  facts  therein  set  forth  were  true. 
The  only  evidence  introduced  by  intervener 
was  the  original  certificate  of  purchase  issued 
to  Donovan  and  the  deed  from  Donovan  to 
Intervener,  with  the  indorsements  showing 
recordation  In  Plumas  county  on  June  12, 
1903.  Appellant  cites  Somo  ▼.  Oliver,  52  Cal. 
378  (approved  in  McFaul  v.  Pfankuch,  98 
Cal.  402,  33  Pac.  397),  to  the  effect  that  a  con- 
test cannot  be  made  before  the  Surveyor 
General  in  respect  to  the  right  to  purchase 
land  for  which  a  patent  has  been  Issued  to 
one  of  tbe  parties.  McCabe  t.  Goodw^In,  106 
Cal.  490,  39  Pac  941,  Is  cited,  where  it  was 
said:  "When  a  party  Is  authorized  to  de- 
mand a  patent  for  land,  his  title  Is  vested  as 
much  as  if  he  had  the  patent  itself,  which  is 
but  evidence  of  title."  It  Is  claimed  that  this 
is  the  doctrine  relative  to  government  en- 
tries of  public  land,  as  shown  In  Simmons  T. 
Wagner.  101  U.  S.  2C0,  25  I*  Ed.  910;  Barney 
V.  Dolph,  97  U.  S.  652,  24  I,.  Ed.  1063;  Stark 
V.  Starr,  73  U.  S.  402,  18  L.  Ed.  925;  McNee 
V.  Donahue,  76  Cal.  506, 18  Pac  438.  Further- 
more, that  tbe  certificate  is  made  v^iuiary 
evidence  of  title  by  section  1925  of  the 
Code  of  Civil  Procedure.  It  is  further 
claimed  that  contests  arising  under  section 
3414  of  the  Political  Code  are  based  on  the 
assumption  that  title  to  the  contested  land 
still  remains  in  the  state,  citing  Lobree  t. 
Mullan,  70  Cal.  152,  11  Pac  685;  Bode  ▼. 
Trimmer,  82  Cal.  516,  23  Pac  1S7. 

As  to  tbe  application  of  section  1925,  Code 
Civ.  Proc,  we  have  this  to  say:  Section 
3514  of  the  Political  Code  relates  to  the  pub- 
lic lands  of  this  state  and  their  disposition, 
and  Is  found  in  tbe  title  so  designated.  The 
section,  as  amended  in  1874  (Code  Amend- 
ments 1873-74,  p.  52),  makes  a  certificate  of 
purchase  prima  facie  evidence  of  title.  Sec- 
tion 4480  of  the  Political  Code  requires  that 
the  "four  Codes  must  be  construed  (except  as 
in  the  next  two  sections  provided)  as  though 
all  such  Codes  bad  been  passed  at  the  same 
moment  of  time,  and  were  parts  of  the  same 
statute."  But  section  4481  provides  that  "If 
the  provisions  of  any  title  conflict  with  or 
contravene  the  provisions  of  another  title,  the 
provisions  of  each  title  must  prevail  as  to  all 
matters  and  questions  arising  out  oi  the  sub- 
ject-matter of  such  title."  It  is  a  cardinal 
rule  of  statutory  construction  that  specific 
provisions  upon  a  particular  subject  controf 
general  provisions  for  tbe  class  to  which  the 
subject  belongs.  Endlich  on  Interpretations 
of  Statutes,  §  399.  It  seems  to  us  that  under 
section  4481,  tbe  sectkm  of  the  Code  of  CUvU 
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Procedure  (192S)  relied  upon  by  appellant 
does  not  appply;  and  besides,  section  3514  of 
ttae  Political  Code  was  amended  since  section 
1925  of  the  Civil  Procedure  was  enacted,  and 
U  tbe  latest  expression  of  the  legislative  will 
on  the  particular  subject  Section  3414 
makes  no  distinction  between  certificates  of 
purchase  on  which  there  has  been  partial 
payment  and  certificates  where  full  payment 
has  been  made.  Donovan's  certificate  shows 
that  patent  will  not  issue  until  after  the 
"said  lands  have  been  confirmed  to  the  state," 
and  also  "after  having  in  all  other  respects 
(other  than  paying  for  tbe  lands)  complied 
with  the  requirements  of  tbe  laws  providing 
for  the  sale  of  said  lands."  Section  3519  of 
tbe  Political  Code  provides  that  patent  will 
Issae  "whenever  final  payment  has  been  made 
for  any  tract  of  land,  the  selection  of  which 
has  been  accepted  and  approved  by  the 
United  States  authorities,"  etc.,  but,  under 
section  3521  of  the  same  Code,  "no  patent 
must  issue  until  after  the  expiration  of  one 
year  from  the  date  of  approval  of  the  survey 
or  location  by  the  Surveyor  General,  nor  un- 
til the  lands  are  relinquished  to  tbe  state  by 
antbority  of  the  General  Land  Ofllce  at  Wash- 
ington." The  section  does  not  require  relin- 
quishment of  locations  of  school  "land  in 
place"  bat  the  location  here  is  for  lieu  and 
not  for  school  lands  in  place.  By  the  terms 
of  tbe  law  and  by  tbe  terms  of  the  Donovan 
certificate  as  tbe  facts  appear,  Donovan  was 
not  entitled  to  a  patent  when  the  action  was 
commenced.  The  government  has  not,  so 
far  as  appears,  relinquished  and  may  never 
relinquish  these  lands. 

We  do  not  understand  the  case  of  McCabe 
▼.  Goodwin,  supra,  to  hold  that  the  state 
Is  precluded  from  entertaining  a  contest  or 
from  ordering  a  reference  under  section 
S114  because  one  of  the  applicants  has  paid 
in  full  at  tbe  time  be  made  his  application. 
At  prge  491  it  is  stated:  "If  any  other  in- 
terested person  would  show  that  the  state 
is  not  bound  to  comply  with  such  contract 
(the  certificate  as  evidence  of  a  contract  to 
convey  (Taylor  v.  Weston,  77  Cal.  540)], 
be  is  aatborized  by  section  3414  of  tbe 
Political  Code  to  procure  a  Judicial  deter- 
mination of  this  question  by  having  pre- 
viously instituted  a  contest  in  the  Surveyor 
General's  office,  and  causing  a  transfer  to 
tbe  superior  court"  The  case  seems  to 
proceed  upon  the  assumption  that  McCabe 
bad  a  standing  in  court  sufficient  to  enable 
him  to  institute  the  contest,  and  what  was 
said  as  to  tbe  effect  of  the  certificate  held 
by  Goodwin  went  to  his  right  to  the  land, 
because  the  original  applicant  had  fully 
complied  with  tbe  law  and  was  entitled  to 
patent  for  that  reason,  and  not  solely  be- 
caase  the  certificate  bad  issued  and  full 
payment  bad  been  made.  We  do  not  think 
it  should  be  held  that  an  entryman  can 
shield  himself  from  the  effects  of  an  entry 
made  in  violation  of  tbe  statute  by  simply 
paying  for  tbe  land.  Tbe  postponement  of 
b5P.— U 


the  patent  for  on«  year  may  be  Intended  to 
give  opportunity  to  prevent  fraudulent  loca- 
tions from  being  consummate<l  or  to  give 
other  locators  an  opportunity  to  file  applica- 
tions and  present  their  superior  claims  to 
the  land.  There  are  certain  requirements 
of  tbe  law  which  have  been  held  many 
times  to  be  essential  to  a  valid  application 
for  location;  and  tbe  policy  of  the  law  is 
well  established  to  be  that  these  require- 
ments must  be  shown  to  have  l>eeD  complied 
with.  It  was  said  in  Taylor  v.  Weston,  77 
Cal.  534,  20  Pac.  62,  that  "this  policy  would 
be  defeated  If  persons  who  falsely  pretend 
to  be  of  tbe  class  entitled  to  purchase  could, 
after  deceiving  the  land  department  Into 
giving  them  their  preliminary  papers,  shut 
off  investigation  by  immediately  assigning 
such  preliminary  papers  to  some  other 
party."  And  we  say,  further,  that  Inves- 
tigation cannot  be  shut  off  by  immediately 
paying  in  full  for  tbe  land.  When  patent 
issues  the  state  parts  with  its  title,  and  not 
until  then.  With  the  rights  of  parties  hold- 
ing patent  we  are  not  now  concerned.  Tbe 
cases  all  bold  that  tbe  title  remains  in  tbe 
state  after  certificate  issues,  and  tbe  very 
object  of  the  reference,  in  case  of  contest 
Is  to  determine  to  whom  the  state  title 
should  go.  This  is  true  of  certificates 
■where  full  payment  has  been  made  equally 
with  certificates  where  only  partial  pay- 
ment has  been  made.  Intervener,  Ecag\e, 
stood  in  the  shoes  of  bis  assignor,  Donovan, 
and  occupied  no  t>etter  or  different  relation 
to  tbe  lands  or  to  the  state  than  did  Don- 
ovan. See  Taylor  ▼.  Weston,  supra,  for  a 
full  discussion  of  tbe  rights  of  an  assignee 
of  a  certificate  of  purchase  and  as  to  tbe 
office  of  such  certificate. 

We  cannot  subscribe  to  the  doctrine  that 
the  state  in  effect  Issues  two  different  and 
distinct  certificates — one,  where  part  pay- 
ment is  made,  being  only  prima  facie  evi- 
dence of  title,  and  the  other,  where  full 
payment  is  made,  being  primary  evidence 
of  title  and  equivalent  to  patent.  We  can- 
not agree  with  tbe  apparent  position  of 
applicant  that  the  certificate  of  purchase 
issued  by  the  state  is  different  in  cases  of 
full  payment  and  partial  payment,  or,  if  tbe 
same,  have  a  different  effect  in  passing 
title.  As  already  said,  section  3414  con- 
templates but  one  certificate  and  recognizes 
no  difference  In  its  effect  upon  the  title, 
whether  but  20  per  cent  of  the  purchase 
price  is  first  paid  or  tbe  full  amount  thereof. 
The  certificate  Is  assignable  alike  in  both 
cases  and  carries  with  it  like  rights  to  the 
assignee,  but  in  neither  case  is  it  equivalent 
to  a  patent  Our  view  is  that  tbe  legal 
title  remains  in  tbe  state  until  the  patent 
issues,  and  that  a  contest  may  arise  as  to 
the  right  of  the  holder  of  a  certificate  of 
purchase,  whether  the  original  applicant  or 
his  assignee,  so  long  as  this  certificate  is 
outstanding,  or  at  least  until  the  holder  is 
entitled  to  call  for  his  patent    And  sucb 
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contest  may  be  Instituted  by  a  person  who 
connects  himself  with  the  paramount  source 
of  the  title,  as  In  this  case.  The  analogy 
between  such  a  certificate  as  we  have  here 
and  a  final  receipt  Issued  by  the  general 
government,  upon  final  proof  and  payment. 
Is  not  complete.  Our  law  furnishes  the 
means  for  a  contestant  to  connect  himself 
with  the  paramount  source  of  title  and 
thus  clothe  himself  with  the  right  given  by 
the  statute  to  have  his  claim  adjudicated 
by  the  courts,  while  no  such  means  are 
given  by  the  United  States  law  in  the  entry 
of  land.  The  rule,  therefore,  laid  down  in 
tlie  cases  cited  by  appellant  touching  the 
effect  of  the  final  receipt  upon  entry  of 
public  land  is  not  apposite. 

3.  It  follows  from  what  has  been  said 
that  this  is  the  ordinary  and  familiar  case, 
often  before  the  Supreme  Court,  of  contest 
between  two  claimants  to  state  land,  one  of 
whom,  plaintiff,  as  In  this  case,  has  by 
pleading  and  proof  brought  himself  clearly 
within  the  law,  and  the  other  of  whom.  In- 
tervener, has  pleaded  what  we  may  concede 
to  be  ample  to  show  the  right  of  Donovan, 
through  whom  he  claims,  to  purchase  the 
land  In  question,  but  has  wholly  failed  to 
make  proof  of  the  facts  alleged  and  denied. 
Intervener  has  submitted  no  proof  excqrt 
the  possession  of  a  certificate  of  purchase 
and  a  deed  from  Donovan,  and  contends 
that  no  such  proof  was  necessary.  He 
plants  himself  on  the  proposition  that  the 
register  of  the  state  land  office  had  no 
authority  or  Jurisdiction  to  entertain  a  con- 
test of  Donovan's  certificate,  and  hence 
the  court  was  without  Jurisdiction  to  deal 
with  It  Consistently  with  this  theory  In- 
tervener abstained  from  supporting  Don- 
ovan's application  by  proof  of  the  facts  set 
forth  in  his  application  and  affidavit  With 
equal  consistency,  holding  as  we  do,  it  was. 
In  our  view  of  the  case.  Incumbent  upon 
Intervener,  aa  It  would  have  been  upon 
Donovan  If  the  sole  defendant  to  sustain 
by  evidence  the  averments  of  his  applica- 
tion and  affidavit  for,  as  already  said,  he 
stood  In  Donovan's  shoes.  The  law  Is  well 
settled,  and  to  the  point  citations  are  not 
called  for,  that  In  the  purchase  of  state 
lands  the  affidavit  must  set  forth  all  tho 
requirements  of  the  statute,  and  the  facts 
stated  must  be  true.  In  case  of  a  contest 
in  the  courts  each  party  is  an  actor  and 
must  stand  or  fall  upon  the  truth  of  his 
own  statements,  and  these  statements  must 
embrace  all  the  statutory  prerequisites. 
Neither  party  gains  anything  by  simply 
defeating  his  adversary,  but  must  himself 
establish  a  clear  right  before  Judgment  will 
pass  In  his  favor.  The  learned  counsel  for 
appellant  have  had  too  long  experience  In 
cases  of  this  character  to  controvert  these 
welU'iitabllshed  rules,  and  we  do  not  under- 
stand that  they  now  question  their  correct- 
ness; but  they  stoutly  contend,  erroneously 
as  wo  think,  that  they  do  not  apply  to  this 


case.  It  was  not  necessary  for  plaintiff  to 
allege  or  prove  previous  knowledge  or  notice 
on  the  part  of  intervener  of  any  fraud  In 
procuring  the  certificate  by  Donovan.  In- 
tervener, as  assignee,  had  no  equities  en- 
titling him  to  greater  rights  than  his  assign- 
or. This  is  fully  shown  In  the  case  of  Tay- 
lor V.  Weston,  supra,  and  the  principle  was 
applied  In  Jennings  ▼.  Bank  of  California, 
79  Cal.  323,  21  Pac.  852,  6  L.  R.  A.  233,  12 
Am.  St  Rep.  145;  People  v.  Swift,  96  Cal. 
105,  31  Pac.  16. 

4.  It  is  complained  that  none  of  the  ma- 
terial findings  are  supported  by  the  evidence. 
The  specifications  are  directed  mainly  to 
the  findings  negativing  the  facts  set  forth 
In  the  complaint  in  Intervention  and  em- 
braced In  Donovan's  application  and  affida- 
vit As  there  was  an  utter  failure  to  estab- 
lish these  facts  by  evidence,  which  were 
dented  by  plaintiff.  It  was  proi)er  for  the 
court  to  negative  their  existence  by  find- 
ings. When  a  party  alleges  a  material  fact 
and  oCfers  no  evidence  in  support  of  It  the 
court  Is  authorized,  If  denied,  to  find  Its 
nonexistence.  The  court  found  that  Don- 
ovan made  his  location  for  the  sole  use  and 
benefit  of  Engle,  the  Intervener,  and  that 
Engle  paid  no  consideration  to  Donovan  for 
said  land.  There  was  no  evidence  sub- 
mitted by  Engle  of  payment  to  any  one  ^- 
cept  such  as  might  be  presumed  from  the 
fact  that  Donovan  conveyed  the  land  to 
Engle  by  deed  which  recited  a  consideration 
of  $2,600,  and  there  was  no  evidence  of  non- 
payment by  Engle  offered  by  plaintiff.  We 
cannot  see  that  the  Judgment  necessarily 
rests  In  any  degree  npon  these  findings. 
The  real  question  before  the  court  first  to 
be  determined,  was  whether  either  plaintiff 
or  defendant  Donovan,  was  entitled  to  the 
land,  and.  If  either,  which  one.  Had  Don- 
ovan's claim  been  fully  established,  and 
had  the  court  ordered  that  patent  issue  to 
him,  Donovan's  patent  would  have  fed  bis 
deed  to  Engle.  The  real  issue  was  Don- 
ovan's right  to  a  patent  not  whether  Engle 
paid  a  consideration. 

We  have  endeavored  to  cover  all  the 
questions  presented  by  the  appeal,  and  have 
reached  the  conclusion  that  the  Judgment 
should  be  affirmed;  and  it  Is  so  ordered. 

We  concur:  BUCKIiBS,  J.;  MCLAUGH- 
LIN. J. 


3  Cal.  App.  m 

SHAFER  V.  SLOAN. 

(Court  of  Appeal,  Second  District  California. 
March  27,  190G.) 

1.  Sales— Contract  fob  Sale  op  Business- 
Con  stbtjction. 

A  contract  for  the  sale  of  "all  my  risht 
title,  and  interest  in  and  to  the  wods,  wares, 
and  merchandise  in  my  storDroom,"  etc..  except 
certain  articles  specified,  coupled  with  an  aRree- 
ment  that  the  seller  should  not  enter  into  or 
engage  in  the  business  or  occupntion  of  si^cond- 
hand  dealer  in  the  same  town  so  long  as  the  bu>'- 
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•r  shonJd  contino*  in  tnMlnesi,  indicated  npon 
its  face  the  sale  of  a  business. 

2.  Evidence— Oral    Evidbncb   to    ExFLA.in 
Written  Contbact. 

Under  Civ.  Code,  {  1647,  providing  that 
a  contract  mar  be  explained  by  reference  to 
the  circumstances  under  which  it  waa  made, 
and  the  matter  to  which  it  relates,  oral  proof 
was  properly  admitted  in  explanation  of  the 
circmnatances  under  which  a  contract  for  the 
sale  of  the  seller's  right,  title,  and  interest 
in  and  to  goods,  wares,  and  merchandise  in 
his  storeroom,  coupled  with  an  agreement  that 
the  seller  would  not  engage  in  the  business  of 
secondhand  dealer  in  the  town  so  long  as  the 
buyer  should  continue  in  business  waa  made,  to 
show  that  the  buyer  was  seeJcing  to  purchase 
an  established  secondhand  store  business  in 
the  town,  and  that  the  contract  was  for  the 
sale  of  such  business. 

3.  Good  Will— Contbaot  roB  Saib  ov  Busi- 
ness— CONSTBUCTION. 

The  obvious  intention  of  a  contract  for 
the  sale  of  a  business,  coupled  with  an  agree- 
ment by  the  seller  not  to  engage  in  the  busi- 
ness in  the  same  town  so  long  as  the  bnyer  con- 
tinues in  business,  is  to  sell  the  good  will  of 
the  business. 

4.  Same- Validitt— Statdtobt  rBOVisioNs. 

Under  Civ.  Code,  f  1674,  providing  that 
one  who  sells  the  good  will  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on 
a  similar  business  within  a  specified  county,  city, 
or  part  thereof  so  long  as  the  buyer  thereof, 
or  any  person  deriving  title  to  the  good  will 
from  him,  carries  on  a  boalness  therein,  the 
fact  that  a  contract  for  the  sale  of  a  business 
is  in  excess  of  the  rights  conferred  by  the  sec- 
tion, in  that  it  undcrtalcea  to  restrict  the  right 
to  engage  in  business  so  long  as  the  buyer  con- 
tinues therein,  omitting  the  word  "similar,"  does 
not  render  the  contract  void,  but  only  to  the 
extent  to  which  it  attempts  to  enlarge  the  rights 
beyond  the  statute. 
&  Same- Bbzach— Dauaoes— Pleadino  and 

FXOOF. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  the  good  will  of  a  business  providing 
for  the  payment  by  the  seller,  on  breach  of 
tbe  contract,  of  a  certain  snm  to  the  purcliaser, 
it  ia  unnecessary  to  plead  or  prove  tbe  imprac- 
ticability of  fixing  the  damages. 
9.  Damages  —  Penalty  —  Liquidated  Dam- 
ages. 

Where  it  does  not  clearly  appear  that  the 
Iienalty  inserted  in  a  contract  for  tlie  sale  of 
a  business  and  the  good  will  thereof  was 
intended  as  security  for  the  payment  of  actual 
damages  in  case  of  breach  of  contract,  tlie  court 
will  regard  the  amount  as  liquidated  damages. 
[Eld.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  H  154-lCO.] 

Appeal  from  Stiperlor  Court,  San  Bernar- 
dino County;   Benjcniln  F.  Bledsoe,  Judge. 

Action  by  John  Sbafer  against  3.  6.  Sloan. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Henry  M.  Willis,  for  appellant.  Byron 
Waters,  for  respondent. 

ALLEN,  J.  Action  for  damages.  Find- 
ings and  Judgment  in  favor  of  plaintiff  for 
$500,  from  wbicb  defendant  appeals.  Tbe 
complaint,  tbe  allegations  of  wblcb  wervk 
by  tlie  trial  court  found  to  be  true,  alleges 
tbe  sale  by  defendant  and  purclinse  by  plain- 
tiff in  18S6  of  a  stock  of  secondhand  furniture, 
togetber  with  tbe  good  will,  under  a  written 
agreement  tliat  defendant  should  not  engage 


In  tbe  ocenpation  of  keeping  a '  secon'dband 
store  in  tbe  town  of  San  Bernardino  so  long 
as  plaintiff  sbould  continue  in  sucb  business, 
upon  default  of  wbicb  defendant  should  pay 
to  plaintiff  tbe  sum  of  |S00.  It  Is  further 
alleged  tbat  plaintiff  Is,  and  erer  since  Bncb 
sale  bas  been,  engaged  in  sucb  business. 
Tbat  defendant  la  190S  entered  into  and 
engaged  in  tbe  secondband  business  in  said 
town,  to  plaintiff's  damage  In  tbe  snm  of 
4>500. 

The  principal  contention  of  appellant  Is 
tbat  tbe  g<x>d  will  was  not  sold  under  the 
terms  of  tbe  written  contract,  which  only 
specified  tbat  tbe  sale  was  of  "ail  my  right, 
title  and  interest  In  and  to  the  goods,  wares 
and  merchandise  In  my  storeroom,"  etc., 
excepting  certain  articles  specified,  coupled 
witb  an  agreement  that  tbe  seller  should 
not  enter  into  or  engage  In  tbe  business 
or  occupation  of  secondhand  dealer  in  the 
town  of  San  Bernardino  so  long  as  tbe  bnyer 
sbould  continue  in  business.  We  are  of  opin- 
ion that,  by  a  fair  Interpretation  of  this  eu- 
tire  agreement,  it  indicates  npon  its  face 
tbe  sale  of  a  businesa  Tbe  sale  of  tbe  con- 
tents of  a  store  amounts  to  a  sale  of  tbe 
store.  Tbe  subsequent  provision  by  wbicb  tbe 
seller  agrees  not  to  engage  in  the  secondband 
business  accentuates  the  correctness  of  this 
Interpretation.  Sectl<m  1G47,  Civ.  Code,  pro- 
vides: "A  contract  may  be  explained  by 
reference  to  tbe  circumstances  under  wbicb 
it  was  made,  and  tbe  matter  to  wblcb  It 
relates."  Under  this  provision.  It  any  un- 
certainty exists  as  to  the  intent,  the  oral 
proof  adduced  upon  tbe  trial — and  wblcb, 
in  our  opinion,  was  properly  admitted — dem- 
onstrated tbat  tne  defendant  was  seeking  to 
purchase  an  established  second-hand  store 
business  in  tbe  town  of  San  Bernardino. 
If,  then,  tbe  contract  related  to  the  sale  of 
a  business,  sucb  contract  bas  received  a  con- 
struction in  Streeter  v.  Rush,  25  Cal.  68,  In 
which  it  is  held  tbat  tbe  obvious  intention 
of  sucb  contract  Is  to  sell  tbe  good  will  of 
sucb  business.  It  is  true  tbe  contract  Is 
in  excess  of  tbe  rights  conferred  by  section 
1C74,  Civil  Code,  in  tbat  it  undertakes  to 
restrict  tbe  right  to  engage  in  business  so 
long  as  tbe  party  of  tbe  first  part  may  con- 
tinue In  business,  omitting  the  words  "simi- 
lar business"  found  in  the  section.  This, 
however,  would  not  render  the  contract  there- 
by void,  but  only  to  the  extent  to  which  it 
attempted  to  enlarge  the  rights  beyond  the 
statute.  Brown  v.  Kllng,  101  Cal.  299,  85 
Poc.  noi).  "The  damages  for  breach  of  con- 
tract for  the  purchase  of  the  good  will  of  an 
established  trade  or  business  are  so  absolute- 
ly uncertain  tbat  courts  have  recognized  the 
fullest  liberty  of  parties  to  fix  beforehand  the 
amount  of  damages  In  that  class  of  cases." 
Potter  V.  Ahrens,  110  Cal.  681,  43  Pac.  389. 
Tbe  contract,  therefore,  being  of  such  char- 
acter. It  was  unnecessary  to  plead  or  proTo 
the  Impracticability  of  fixing  the  damages, 
which  is  the  rule  when  contracts  are  not  of 
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sacb  obTlona  character.  Ix>ng  Beach,  etc.,  r. 
Dodge,  135  Cal.  405,  67  Pac.  499.  It  not  ap- 
pearing clearly  that  the  penalty  Inserted  was 
Intended  as  secnrlty  for  the  tmyment  of  ac- 
tual damages,  the  court  will  r^ard  the 
amount  as  liquidated  damages.  Streeter  ▼. 
Bush,  supra. 

We  think  there  was  no  error  In  the  admis- 
sion of  the  eyidence  excepted  to,  which  was 
all  received  In  explanation  of  the  drcmn- 
stances  under  which  the  contract  was  made 
and  in  relation  to  the  subject-matter  of  the 
contract,  and  the  tendency  of  which  was  not 
to  create  a  new  contract  or  to  enlarge  the 
terms  of  the  original  written  contract.  There 
Is  no  point  made  upon  this  appeal,  nor  In  the 
court  below,  of  the  Insufficiency  of  the  com- 
plaint by  reason  of  the  absence  of  the  allega- 
tion of  nonpayment  of  the  damages,  and  the 
same  Is  therefore  not  considered. 

We  perceive  no  error  in  the  record,  and  the 
Judgment  is  ordered  affirmed. 

I  concur :    GRAT,  P.  J. 

I  concur,  on  the  authority  of  Streeter  ▼. 
Rush,  25  GaL  67,  cited  In  the  opinion: 
SMITH,  J. 

8  Cal.  App.  H5 

SYVBRTSON  v.  BUTLER  et  al. 

(Conrt  of  Appeal,  Second  District,  California. 
March  28,  1906.) 

1.  PUSAMWO  —   CaOSS-GOHPLAINT  —  Pnttiis- 
SION   OF  OOUBT. 

Under  Code  Civ.  Proc.  §  442,  providing 
that,  whenever  defendant  seeks  affirmative  relief 
a^inst  any  _party  affecting  the  property  to 
which  the  action  relates,  he  may,  in  addition  to 
his  answer,  file  a  cross-complaint  at  the  same 
time,  or  by  permission  of  the  court  sutiseqaently, 
a  cross-complaint  to  which  no  objection  is 
raised  by  the  original  plaintiff,  and  as  to  which 
a  demurrer  by  the  defendants  therein  is  over- 
ruled, will  be  regarded  as  on  file  by  consent  of 
the  court,  although  no  formal  permission  to  file 
the    cross-complaint    was   granted. 

2.  APPEil/— FlLIKQ    CBOSS-COMPIAINT— DlSCBK- 

TiON  OP  Court. 

Under  Code  Giv.  Proc.  J  389,  declaring  that, 
when  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  order  them  to  be 
brought  in  and  may  order  amended  and  supple- 
mental pleadings  or  a  cross-complaint  to  be 
filed,  etc.,  the  action  of  the  court  in  permit- 
ting defendant,  in  an  action  concerning  ree* 
property,  to  file  a  cross-complaint  against  per- 
sons not  originally  parties,  but  who  claimed  an 
interest  in  the  land,  was  an  exercise  of  discre- 
tion which  will  not  lie  interfered  with  on  appeal. 

Appeal  from  Superior  Court,  Los  Angeles 
County,  D.  K.  Trask,  Judge. 

Action  by  F.  J.  Syvertson  against  Mary  A. 
Butler  and  others,  in  which  defendant  But- 
ler filed  a  crosa-complaint  against  Amell: 
Delonee  and  others.  From  a  Judgment  it 
favor  of  cross-complaint.  Pearl  Mecartney 
and  another,  as  executrlces  of  the  will  o* 
Amos  Mecartney,  deceased,  defendants  to 
the  cross-complaint  appeal.    Affirmed. 

Pringle  &  Pringle  and  Lawler,  Allen  & 
Van  Dyke,  for  appellants.  O.  B.  Carter, 
far  tespoBdent. 


ALLEN,  J.  Appeal  tj  defendants  Pearl 
and  Meda  Mecartney,  executrlces  of  the  es- 
tate of  A.  Mecartney,  deceased,  from  a  Judg- 
ment  rendered  in  favor  of  defendant  Butler, 
upon  a  cross-complaint,  against  defendants 
appellants.  The  plaintiff  commenced  his  ac- 
tion against  defendant  Butler  and  others,  al* 
leging  hie  ownership  and  seisin  in  fee  of  cer- 
tain described  real  estate.  Defendant  But- 
ler answered,  disclaiming  any  Interest  in  the 
premises  set  out  in  the  complaint,  other  than 
as  to  a  single  lot  described,  as  to  which  she 
averred  ownership  and  denied  that  plaintiff 
had  any  estate  or  interest  therein.  At  the 
time  of  filing  answer,  defendant  Butler  filed 
a  cross-complaint  against  plaintiff,  appel- 
lants, and  one  Carter,  administrator  of  the 
estate  of  Butler,  deceased.  A  copy  of  the 
cross-compIalnt  was  ser\-ed  upon  the  attor> 
ney  of  plaintiff,  and  the  summons,  with  a 
copy  of  the  cross-complaint,  upon  the  other 
defendants  to  the  cross-complaint.  All  de- 
fendants to  the  cross-complaint,  other  than 
Pearl  and  Meda  Mecartney,  the  executrlces, 
made  default  They  demurred  to  the  cross- 
complaint  upon  various  grounds,  among 
which  was  that  the  court  had  no  jurisdiction 
of  the  person  of  said  defendants,  in  that  they 
were  not  parties  to  the  original  complaint 
and  that  it  does  not  appear  that  their  pres- 
ence <s  necessary  to  a  complete  determina- 
tion of  the  controversy  arising  from  the  com- 
plaint. The  demurrer  was  overruled,  and 
appellants  and  other  defendants  to  the  cross- 
complaint  suffered  a  default  to  be  entered. 
The  plaintiff  in  writing  stipulated  that  a  dc> 
cree  might  go  as  prayed  for  In  the  cross- 
complaint  Thereupon  Judgment  went  for 
cross-complainant  from  which  the  Mecart- 
neys,  as  executrlces,  appeal. 

Section  442,  Code  of  Civil  Procedure,  pro- 
vides: "Whenever  the  defendant  seeks  af- 
firmative relief  against  nny  party  ♦  •  • 
affecting  the  property  to  which  the  action  re- 
lates, he  may.  In  addition  to  his  answer,  file 
at  the  same  time,  or  dy  permission  of  the 
court  subsequently,  a  cross-complaint." 
While  the  court  did  not  formally  grant  per- 
mission to  file  this  croBs-complaint,  the  iilatn- 
tiff  interposed  no  abjection  thereto,  but,  on 
the  contrary,  assented  to(the  granting  of  its 
prayer;  and  the  action  oif  the  court  upon  the 
demurrer  can  only  be  taken  as  evidence  that 
the  court  considered  the  cross-complaint  to 
be  on  file  with  its  consent  The  only  ques- 
tion presented,  therefore,  is  as  to  the  au- 
thority of  the  court  In  actions  of  this  char- 
acter to  order  new  parties  brought  in  when 
In  Its  opinion  their  presence  Is  necessary  to 
a  complete  determination  of  the  controversy. 
The  power  of  the  court  so  to  do  is  given  by 
section  389.  Code  of  Civil  Procedure,  in 
which  case  they  may  and  should  be  brought 
in.  Winter  v.  McMillan,  87  Cal.  256,  25  Pac. 
407,  22  Am.  St  Rep.  243.  "This  section  does 
not  give  the  court  power  to  bring  Into  the  ac- 
tion for  determination  a  controversy  between 
a  defendant  and  strangers  to  the  action  whlcl» 
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is  Irrelevaat  to  the  action  between  the  parties 
already  before  It,  except  for  the  purpose  of 
making  Its  determination  of  the  controversy 
between  the  parties  already  before  It  com- 
plete." Alpers  V.  Bliss,  145  CaL  670,  79  Pac. 
171.  The  controversy  between  plaintiff  and 
defendant  was  with  reference  to  the  title  to 
certain  real  property,  which  was  the  thing  to 
which  the  action  related.  The  power  to  or 
der  others  brought  into  the  action  la  a  dis- 
cretionary one.  Alpers  v.  Bliss,  supra.  The 
court  in  this  instance  having  done  that  which 
is  the  equivalent  of  an  order  to  bring  in  new 
parties,  and  It  appearing  that  the  claims  be- 
tween the  cross-complainant  and  defendants 
thereto  were  not  irrelevant  to  the  subject  of 
the  action,  and  the  plaintiff  not  objecting,  we 
can  see  no  reason  why  the  action  of  the  conri 
below  should  be  disturbed.  The  effect  of  the 
order  overruling  the  demurrer  was  the  same 
as  would  have  been  an  order  denying  the 
motion  of  plaintiff  to  strike  out  the  cross- 
complaint. 

We  perceive  no  error  in  the  trial  court  re- 
taining Jurisdiction  and  rendering  the  Judg- 
ment.   Judgment  affirmed. 

We  concur:    GRAY,   P.  J.;   SMITH,  J. 


t  CaL  App.  MS 

HONEYCUTT.  County  Auditor,  v.  COLGAN, 
State  Controller. 

(Court   of  Appeal,   Third  District,   California. 
March  30,  1906.) 

Taxation— Penalties  —  Pebcentaoes  —  Dis- 
tribution. 

Pol.  Code,  i  .5816,  provides  that  on  redemp- 
tion of  land  from  tax  sales  the  original  and 
subsequent  taxes  and  percentages,  penalty,  and 
and  interest  paid  on  redemption  shall  be  appor- 
tioned between  the  state  and  county  according 
to  a  specified  rate,  and  that  the  additional  penal- 
ties received  on  acount  of  delinquency,  together 
with  the  costs,  shall  be  paid  into  the  treasury 
for  the  use  and  benefit  of  the  county,  or  city  and 
county,  etc.  Section  3S17  declares  that  an  own- 
er of  land  sold  to  the  state  for  taxes  may 
redeem  by  paying  the  county  treasurer  the 
amount  of  taxes,  penalties,  and  costs,  with  in- 
terest, and  all  costs  and  expenses  of  such  re- 
demption and  penalties,  to  wit,  certain  gradu- 
ated percentages  ranging  from  10  to  100  per 
cent.,  if  redeemed  within  five  years  or  less  from 
the  date  of  the  sale.'  Veld  that,  while  moneys 
ret?eived  for  original  and  subsequent  taxes,  pen- 
alties, and  interest  growing  out  of  the  delin- 
qoency  on  the  part  of  the  taxpayer  were  dis- 
tributable wholly  to  the  county,  the  graduated 
penalties  on  redemption  of  land  sold  for  taxes, 
etc.,  was  subject  to  apportionment  between  the 
state  and  the  county,  according  to  the  rate 
specified  in  section  3816. 

Appeal  from  Superior  Court,  Madera  Coun- 
ty ;   W.  M.  Conley,  Judge. 

Action  by  A.  S.  Honeycntt,  as  auditor  of 
Madera  county,  Cal.,  against  E.  P.  Colgau, 
as  State  Controller.  lYoni  a  Judgment  in 
favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

B.  R.  Fowler  and  W.  H.  Larew,  for  appel- 
tont    U.  S.  Webb,  Atty.  Gen.,  for  respondent 


CHIPMAN,  P.  J.  PlainUff  is  the  auditor 
of  Madera  county  and  defendant  is  Controller 
of  the  state.  The  action  Is  to  compel  defend- 
ant to  settle  with  plaintiff  by  allowing  the 
latter  the  several  amounts  claimed,  aggre- 
gating 18,647.26.  These  several  amooutB 
making  this  aggregate  are  set  out  in  17 
separate  counts.  In  an  amended  complaint 
representing  sums  accruing  at  the  semiannual 
settlements  from  May,  1805,  to  the  December 
settlement  in  1903.  It  is  alleged  that  these 
amounts  were  "part  of  the  punitive  penalties 
oollected  upon  the  redemption  of  real  estate 
in  Madera  county  during  the  six  months 
immediately  preceding  their  settlement ;  that 
no  part  of  said  penalties  were  required  by 
law  to  be  paid  into  the  state  treasury,  that 
the  whole  thereof  belongs  to  the  county  of 
Madera"  and  that  said  sums  were  "paid  into 
the  state  treasury  illegally  and  by  error  and 
mistake  of  the  State  Controller  in  requiring" 
the  same  to  be  so  paid.  It  is  alleged  that  the 
mistake  consisted  in  this:  "that  the  State 
Controller  ever  since  the  month  of  May,  1895, 
has  required  and  still  does  require  that  all 
punitive  penalties  lawfully  collected  upon  the 
redemption  of  real  estate  sold  to  the  state 
for  delinquent  taxes  shall  be  distributed  be- 
tween the  state  and  county  in  the  same 
ratio  that  the  state  rate  of  taxation  bears  to 
the  county  rate  of  taxation,  whereas.  In  fact 
under  the  provisions  of  section  3816  of  the 
Political  Code  the  county  of  Madera,  was  and 
is  entitled  to  the  whole  of  the  penalties  so 
collected  upon  redemption  of  real  estate  sold 
to  the  state  for  delinquent  taxes,  and  the 
same  should  all  have  been  paid"  to  the  coun- 
ty. It  is  further  alleged  that  said  mistake 
was  not  discovered  by  any  officer  of  said 
county  until  the  month  of  June,  1903.  A 
general  demurrer  was  filed  to  the  amended 
complaint  pleading  also  the  statute  of  limita- 
tions. The  court  overruled  the  demurrer, 
and,  plaintiff  declining  to  further  amend. 
Judgment  passed  for  defendant  from  which 
plaintiff  appeals. 

The  case  will  be  disposed  of  without  con- 
sidering the  statute  of  limitations.  The  sec- 
tions cited  infra  are  sections  of  the  Political 
Code,  unless  otherwise  noted.  The  so-called 
"punitive  penalties"  mentioned  in  the  com- 
plaint are  the  penalties  imposed  by  section 
3817,  which  must  be  paid  by  the  person  de- 
siring to  redeem  land  sold  to  the  state  for 
delinquent  taxes.  It  is  to  section  3816  we 
must  look  to  ascertain  the  disposition  which 
the  statute  makes  of  these  penalties  when 
collected.  And  the  question  is:  Are  these 
so-called  "punitive  penalties" — or,  more  prop- 
erly speaking,  these  graduated  penalties  on 
redemption — to  be  divided  between  the  state 
and  county  as  has  been  the  practice  under  the 
controller's  construction  of  section  3816,  since 
Its  amendment  in  1895,  or  are  all  these 
penalties  to  go  to  the  county? 

Before  examining  these  two  sections  it  will 
be  well  to  notice  briefly  the  legislative  pro- 
visions leading  up  to  the  point  of  redemption 
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tram  delinquent  tax  Bales.  Taxes  are  pay- 
able by  Installments,  the  first  in  November 
and  the  second  In  April,  and  become  delin- 
quent respectively  in  these  months.  A  penal- 
ty of  15  per  cent,  is  added  to  the  taxes  de- 
linquent in  November  and  must  be  collected 
for  the  use  of  the  county,  and  If  these  taxes 
bo  not  paid  when  the  second  installment  be- 
comes delinquent  in  the  following  April,  the 
tax  collector  "shall  collect  an  addition  of  5 
per  cent,  thereon."  When  the  last  install- 
ment Is  delinquent  In  April,  if  unpaid,  the 
tax  collector  must  collect  for  the  use  of  the 
county  "an  addition  of  5  per  cent,  thereon." 
Section  3756.  (These  penalties  are,  as  now 
claimed  by  respondent,  the  "additional  penal- 
ties on  account  of  delinquency"  mentioned  In 
section  3816.)  When  the  delinquent  list  is 
completed  the  tax  collector  is  required  to 
publish  the  same,  giving  the  amount  of  the 
"taxes,  penalties  and  costs  due"  (section 
3764),  with  notice  that  unless  paid  "the  real 
property  upon  which  such  taxes  are  a  lien 
will  be  sold"  (section  3765).  It  will  be  ob- 
served that  the  word  "penalties"  in  section 
3763  is  changed  to  read  "percentage"  by 
amendment  in  1896  (St.  1895,  p.  18,  c.  11). 
Later  along  In  the  provisions  relating  to  sale 
the  word  "penalties"  is  used.  Section  3813 
provides  that  where  the  property  is  sold  to 
the  state  "it  must  be  assessed  each  subsequent 
year  for  taxes,  until  a  deed  is  made  to  the 
state  therefor.  In  the  same  manner  as  it  It 
had  not  been  so  purchased,"  but  no  further 
sale  shall  be  made  for  nonpayment  of  taxes 
(section  3814).  (These  taxes  are  the  "subse- 
quent taxes"  which  with  the  "original  taxes" 
are  to  be  apportioned  as  provided  In  section 
3816.)  Semiannual  settlements  of  the  couuty 
treasurer  and  auditor  and  the  state  controller 
are  required  by  sections  3866  and  38C8  and 
the  question  now  here  has  arisen  out  of  these 
settlements  and  relates  to  the  penalties  re- 
quired to  be  paid  on  redemption  under  section 
S817,  and  their  distribution  between  the  state 
and  county  under  section  3816.  A  better 
arrangement  of  these  two  latter  sections 
would  have  been  to  reverse  the  order  of  toelr 
occuiTence,  fixing  the  penalties  first  and 
directing  their  distribution  afterwards.  But 
the  arrangement  cannot  affect  the  construc- 
tion to  be  given  them.  Section  3816  Is  as 
follows:  "Whenever  property  sold  to  the 
state,  pursuant  to  the  provisions  of  this 
chapter,  shall  be  redeemed  as  herein  provided, 
the  moneys  received  on  account  of  such  re- 
densptlon  shall  be  distributed  as  follows: 
The  original  and  subsequent  taxes,  and  per- 
centnges.  penalty,  and  the  interest  paid  on 
redemption,  shall  be  apportioned  between 
the  st.ite  and  county,  or  city  and  county,  in 
tlie  same  proportion  that  the  state  rate  bears 
to  the  county,  or  city  and  county  rate  of 
taxation"  (it  is  under  the  foregoing  clauses 
as  now,  claimed  by  respondent  that  the 
Itradunted  "penalties  on  redemption"  are  to 
be  apportioned)  ;  "the  additional  penalties 
received  on  account  of  delinquency  together 


with  the  costs  shall  be  paid  into  the  treasurj- 
for  the  use  and  benefit  of  the  county,  or  city 
and  county ;  the  total  amount  received  for 
state  poll  tax  shall  be  paid  to  the  state,  with- 
out deduction  of  any  percentages;  the 
amounts  received  for  road  or  hospital  poll 
tax,  and  the  amounts  received  for  school,  or 
road  district,  or  other  taxes,  together  with 
the  penalties  thereon,  shall  be  paid  into  the 
county  treasury  and  placed  to  the  credit  of 
the  proper  funds."  The  section  then  requires 
an  accurate  account  of  these  moneys  to  be 
kept  by  the  auditor  and  treasurer  and  a 
settlement  to  be  made  with  the  controller 
semiannually  as  provided  in  sections  38G5, 
3866,  and  3808,  "in  such  form  as  the  Con- 
troller may  desire."  Section  3817  provides 
that  where  redemption  from  sale  to  the  state 
takes  place,  the  redemptioner  may  redeem 
"by  paying  to  the  county  treasurer  the 
amount  of  the  taxes,  penalties  and  costs  due 
thereon  at  the  time  of  sale,  with  Interest  on 
the  aggregate  amount  of  said  taxes,  penalties 
and  costs  at  the  rate  of  seven  per  cent  per 
annum ;  and  all  taxes  that  were  a  lien  upon 
said  real  estate  at  the  time  said  taxes  became 
delinquent;  and  also  all  unpaid  taxes  of 
every  description  assessed  against  the  proper- 
ty for  each  year  since  the  sale ;  or.  If  not  so 
assessed,  then  upon  the  value  of  the  property 
as  assessed  in  the  year  nearest  the  time  to 
such  redemption,  with  interest  from  the  first 
of  July  following  each  of  said  years,  re- 
spectively, at  the  same  rate,  to  the  time  of 
redemption."  (To  this  point  It  is  conceded 
that  the  county  Is  entitled  to  the  items 
mentioned  as  charges  on  "delinquency.")  The 
section  then  reads:  "And  also  all  costs  and 
expenses  of  such  redemption,  and  penalties 
as  follows,  to  wit:  ten  per  cent  If  redeemed 
within  six  months  from  the  date  of  sale; 
twenty  per  cent,  if  redeemed  within  one  year 
therefrom;  forty  per  cent.  If  redeemed  with- 
in two  years  therefrom;  sixty  per  cent,  if 
It  redeemed  within  three  years  therefrom ; 
eighty  per  cent,  if  redeemed  within  four 
years  therefrom;  and  one  hundred  per  cent 
if  redeemed  within  five  or  any  greater  num- 
ber of  years  therefrom."  (Those  "penalties" 
are  now  claimed  by  appellant  to  be  included 
in  the  terms  "additional  penalties,"  as  used 
in  section  3816,  and  should  all  go  to  the 
county,  while  respondent  canteuds  that  they 
should  be  apportioned  between  the  state  and 
tlie  county  as  penalties  on  redemption.)  The 
section  continues:  "The  penalty  (or  percent- 
age as  it  is  sometimes  called)  shall  be  com- 
l)uted  upon  the  amount  of  each  year's  taxes 
in  like  manner,  reckoning  from  the  time  when 
tlie  lands  would  have  been  sold  for  the  taxes 
of  that  year,  if  there  had  been  no  previous 
Falo  thereof."  The  section  then  directs  the 
auditor,  in  case  a  person  de.sircs  to  redeem, 
to  make  certificates  In  triplicate  of  the 
estimate  of  the  amount  to  be  paid,  which  shall 
be  delivered  to  the  county  treasurer  witli  the 
money,  who  shall  give  receipts  In  triplicate 
Indorsed  thereon.    The  redciuptlouer  then  is 
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to  deliver  one  of  these  to  the  auditor  and 
one  to  the  state  controller,  and  thus  the  deed 
"to  the  state  shall  become  null  and  void." 

The  controversy  (as  has  been  Indicated 
parenthetically  In  quoting  the  statute)  relates 
to  the  graduated  penalties,  or  punitive 
penalties,  or  percentages  (whatever  they 
may  be  called)  of  10,  20,  40,  60,  80,  and 
100  per  cent  imposed  on  redemption.  These 
graduated  penalties  were  first  Imposed  in 
1895  and  have  been,  without  question, 
tintll  this  action  was  commenced,  oppor- 
tioned  between  the  state  and  county,  tbe 
same  as  original  and  subsequent  taxes  and 
Interest  paid  on  redemption.  They  were  con- 
strued to  mean  penalties  or  percentage  paid 
on  redemption  first  mentioned  In  section  3816, 
and  not  as  "additional  penalties  received  on 
account  of  delinquency,"  subsequently  therein 
mentioned.  The  distinction  between  penal- 
ties for  delinquency  and  penalties  on  redemp- 
tion would  seem  to  be  a  natural  one  to  draw, 
and  should  be  kept  in  mind.  Prior  to  1895 
tbe  state  became  the  purchaser  at  delinquent 
tax  sales  only  where  there  was  no  bidder 
for  the  land  and  redemption  was  limited  to 
one  year,  after  which  a  deed  was  given  to  the 
purchaser.  The  state  now  becomes  the  pur- 
chaser in  all  cases  and  deed  does  not  pass 
to  the  state  for  five  years,  although  the  laud 
continues  to  be  taxed  for  subsequent  years 
"until  a  deed  Is  made  to  the  state  therefor." 
Section  3813.  Redemption  may  be  made  at 
any  time,  but  if  not  redeemed  tbe  state  may 
sell  at  public  auction  when  the  state  gets  its 
deed.  The  graduated  redemption  penalty  was 
Imposed  in  a  way  to  encourage  redemption, 
the  penalty  increasing  with  each  year  of  non- 
redemption. 

Prior  to  1895  tliere  were,  as  there  still  are, 
two  classes  of  penalties,  sometimes  called 
percentages,  a  penalty  for  delinquency  in 
paying  the  tax,  and  a  penalty  paid  on  re- 
demption. The  penalties  for  delinquency 
have  always  gone  to  the  county  while  the 
penalties  on  redemption  have  always  been 
apportioned  between  the  state  and  county. 
This  distinction  seems  to  have  been  In  the 
minds  of  the  framers  of  the  law  of  1895. 
We  do  not  see  how  these  graduated  penalties 
on  redemption,  imposed  from  year  to  year 
by  Increasing  proportions,  can  be  regarded  as 
"additional  penalities  received  on  account  of 
delinquency."  The  property  is  sold  to  the 
state  upon  the  first  year's  delinquency,  and 
Is  not  again  sold  for  taxes.  The  subsequent 
taxes  are  added  from  year  to  year  until  the 
state  gets  Its  deed,  and  they  form  a  part  o2 
tbe  "subsequent  taxes"  mentioned  in  section 
3816  w^hioh  are  apportioned.  The  penalties 
required  to  be  paid  on  redemption  have  noth- 
ing to  do  with  the  delinquency  in  the  pay- 
ment of  tbe  tax  and  bear  no  relation  to  it 
for  tbe  land  lias  passed  to  tbe  state.  They 
may  well  be  embraced  In  one  or  other  or 
both  of  the  terms  "percentages"  and  "pen- 
alty" mentioned  in  section  3816  to  be  ap- 
portioned as  therein  provided.    The  "addi- 


tional penalties"  referred  to  which  are  to  be 

paid  into  the  treasury  for  the  use  of  the 
county,  are  expressly  mentioned  as  being 
"received  on  account  of  delinquency,"  and 
how  can  we  say  that  this  must  mean  the 
graduated  penalties  which  are  Imposed  by 
section  3817,  not  on  "account  of  any  delin- 
quency" but  which  are  expressly  stated  to  be 
exacted  as  "penalties  on  redemption?"  We 
must,  according  to  admitted  canons  of  con- 
struction, give  some  meaning  to  all  terms  of 
the  statute  if  we  can  do  so  without  viola- 
ting its  obvious  purpose.  An  interpretation 
which  gives  effect  is  preferred  to  one  which 
makes  void.  Civ.  Code,  g  3541.  The  natural 
reading  of  section  3816  would  lead  to  the 
meaning  that  all  "percentages,  penalties 
(penalty  Is  the  equivalent  word  used)  and 
the  interest  paid  on  redemption,"  shall  be 
apportioned  as  therein  directed,  as  well  as 
"the  original  and  subsequent  taxes,"  and 
this  would  clearly  include  the  graduated 
penalties  on  redemption  mentioned  in  section 
3817.  The  percentages  and  penalty  are 
"paid  on  redemption"  as  are  the  "original 
taxes."  Upon  similar  rules  of  construction 
we  must  give  some  meaning  to  the  terms 
"additional  penalties  received  on  account  of 
delinquency"  which  go  to  the  county.  To 
do  this  we  derive  no  aid  from  section  3817, 
for  no  mention  is  there  made  of  penalties  for 
delinquency  except  such  as  clearly  refer  to 
penalties  before  sale.  We  do,  however,  find 
in  other  sections  a  source  of  some  light 
which  Is  shed  upon  these  terms,  "additional 
penalties  received  on  account  of  delin- 
quency." Section  3817,  by  act  of  1883  (St. 
1883,  p.  23,  c.  10),  mentions  a  penalty  of  25 
per  cent,  on  redemption,  and  it  was  ap- 
portioned under  section  381C  to  the  state  and 
county  as  is  now  done  with  the  graduated 
penalties  on  redemption.  Section  3810  then 
provided,  as  to  what  are  now  referred  to  as 
"additional  penalties  received  on  accoimt  of 
delinquency,"  as  follows:  "the  5  per  cent, 
additional  •  •  •  shall  be  paid  to  the 
county."  This  obviously  referred  to  the  5 
per  cent,  penalty  for  delinquency  under  sec- 
tion 3756  as  it  then  read  and  was  so  con- 
strued and  so  enforced.  See  Collier  v. 
Shaffer,  137  Cal.  319,  at  page  322,  70  Pac. 
117.  But  section  3756  was  amended  in  1891 
(St.  1891,  p.  447,  c.  230)  to  correspond  with 
the  statute  requiring  semiannual  payment  of 
taxes,  and  Imposed  three  different  penalties 
for  delinquency,  namely,  15,  5  and  5  per  cent, 
already  explained  supra.  When  section 
381G  was  amended  in  1805,  there  being  sever- 
al of  these  penalties,  It  very  projierly  re- 
ferred to  them  as  "additional  penalties 
(using  the  plural  number)  received  on  ac- 
count of  delinquency."  When  there  was  but 
a  single  "additional  penalty"  of  5  per  cent, 
for  delinquency,  the  statute  so  referred  to  It 
and  its  meaning  was  not  doubted.  No  more, 
do  we  think,  should  the  present  statute  be 
held  to  be  of  doubtful  meaning.  It  means 
the  additional  penalties  on  delinquency  im- 
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posed  by  section  8766.  They  are  imposed  by 
the  county  before  sale  and  become  In  fact 
part  of  the  taxes  and  we  do  not  see  how  the 
language  can  reasonably  be  held  to  Include 
the  graduated  penalties  on  redemption,  after 
sale,  mentioned  In  section  3817. 

There  Is  an  essential  difference  In  the  rela- 
tion of  the  owner  of  the  taxable  land  while 
it  Is  resting  under  assessment  for  taxes,  and 
after  it  has  passed  into  other  ownership  by 
sale  for  failure  to  pay  the  taxes.  In  the 
first  case  he  Is  a  delinquent  l)ecause  he  has 
failed  to  perform  a  duty.  The  term  "de- 
linquency" Is  apt  and  Is  expressive  of  the 
owner's  attitude  to  the  state.  But  when  his 
land  is  taken  by  the  state  in  lieu  of  the  taxes 
which  be  failed  to  pay,  it  Is  then  optional 
with  him  whether  to  take  advantage  of  the 
privilege  given  him  by  law  to  redeem  the 
land  or  let  the  state  keep  it  He  is  then  a 
redempttoner,  and  he  cannot  divest  the  state 
of  its  interest  in  the  land  except  he  redeem 
within  the  period  of  the  redemption  which 
continues  until  the  state  has  disposed  of  the 
land  (section  3S97).  He  is  not  any  longer  a 
tax  delinquent  In  any  proper  sense;  he  is 
not  even  a  redemption  delinquent  for  there  Is 
no  duty  on  him  to  redeem.  Indeed  be  Is  not 
any  kind  of  a  delinquent,  for  the  term 
delinquency  does  not  apply  because  of  his 
neglect  to  redeem.  The  Supreme  Court  said 
In  San  Francisco,  etc.,  L.  Co.  v.  Banbury, 
106  Cal.  12»,  39  Paa  439:  "If  the  state 
has  become  the  purchaser  of  land  at  a  de- 
linquent tax  sale  the  tax  has  been  extin- 
guished by  the  sale,  and  the  state.  Instead  of 
being  a  creditor  of  the  taxpayer,  or  entitled 
to  receive  any  money  due  to  it  for  taxes,  has 
acquired  an  interest  in  the  land,  which  is 
to  be  divested  only  by  some  afBrmatlve  action 
on  the  port  of  the  delinquent  taxpayer." 
This  afflrmatlve  action  is  neither  more  nor 
less  than  redemption.  As  throwing  still 
further  light  upon  the  meaning  of  section 
8816,  it  may  be  well  to  call  attention 
to  the  fact  that  this  section  was  twice  amend- 
ed at  the  same  session  of  the  Leglsl.tture 
in  1895.  The  first  amendment  was  on  Febru- 
ary 2.5th  (St  1895,  p.  21,  c.  11).  There  the 
language  used  was  "the  original  and  subse- 
quent taxes,  and  all  percentages  and  penal- 
ties paid  in  redemption,"  but  made  no  men- 
tion of  interest  Tbe  language  used  further 
along  to  cover  the  penalties  for  delinquency 
was  "the  5  per  cent  additional  •  •  •" 
shall  "be  paid  to  the  county."  This  latter 
phrase  failed  to  correctly  refer  to  the  amend- 
ment that  had  taken  place  in  section  3756 
wherein  several  additional  penalties  for  de- 
linquency had  been  impose<1,  as  already  point- 
ed out  To  make  clear  the  meaning,  and  to 
include  interest  and  to  amend  in  some  other 
respects,  section  3810  was  again  amended 
(or  re-enncted  with  amendments)  on  March  28, 
l.Sn.->.  St  1895,  p.  333,  c.  21&  It  there  reads : 
"Aihlltlonal  penalties  received  on  account  of 
dpilnniipiiry."  In  the  fli-st  amendment  the 
wui'd»  "on  account  of  delinquency"  did  not 


appear,  and  tbe  single  penalty  of  5  pec  cent 
failed  to  include  all  the  penalties  referred  to 
in  section  3750,  The  change  in  phraseology 
seems  to  point  to  the  construction  we  Uuva 
given.  The  change  in  the  phraseology  from 
"percentages  and  penalties  paid  on  redemp- 
tion" to  "percentages,  penalty,  and  interest 
paid  on  redemption"  was  intended  to  include 
interest  omitted  In  the  first  amendment,  and 
we  have  no  doubt  was  also  intended,  and  suf- 
ficiently expresses  that  intention,  to  mean  the 
same  thing  as  the  phraseology  first  used  in 
respect  of  the  percentages  or  penalties  on  r»' 
demption. 

Pursuing  tbe  changes  in  the  statute  soma 
further,  some  additional  light  Is  thrown  upon 
the  question.  In  1891,  when  the  change 
was  made  in  section  3750  to  meet  tbe  semi- 
annual payments  of  taxes,  already  noted 
(St  1891,  p.  447,  c.  230),  section  3810  was 
also  amended  (St  1891,  p.  449,  c.  230),  and 
the  latter  section  directed  "the  original  tax 
and  tbe  25  per  cent  and  Interest  paid  in  re- 
demption" to  be  "apportioned  between  th« 
state  and  county  and  city  and  county  in  the 
same  proportion  that  tbe  state  tax  bears  to 
the  county  and  city  and  county  tax."  And 
the  section  then  provides  that :  "the  moneys 
received  from  delinquencies  shall  be  paid  to 
the  county,  or  city  and  county."  Undoubted- 
ly these  "moneys  received  for  delinquencies'* 
which  were  to  go  to  the  county,  under  section 
S750  as  amended,  referred  to  the  penalties 
or  moneys  received  at  tbe  same  time.  Tbs 
statute  as  then  understood  and  enforced,  r«^ 
ognized  the  clear  distinction  between  penal- 
ties on  redemption  and  penalties  for  delin- 
quency. This  distinction  occurs  so  frequent- 
ly in  the  Code  sections  as  to  leave  no  doubt 
in  our  minds  that  it  was  intended  to  l>e  ob- 
served in  the  enforcement  of  tbe  law.  It  is 
still  further  seen  in  section  8753  where  the 
auditor  is  directed  to  "enter  against  all  ths 
items  of  taxes  due  and  unpaid  tbe  penalty  for 
delinquency,"  clearly  referring  to  section 
3756.  Also  section  3770,  where  the  tax  col- 
lector Is  directed  to  collect  "in  addition  to 
the  taxes  due  on  the  delinquent  list,  togeth- 
er with  the  penalties  for  delinquency."  Ev- 
erywhere in  the  Code  the  per  cent  referred 
to  In  section  3756  is  spoken  of  as  '^nalttea 
for  delinquency,"  and  no  reason  Is  percelr- 
able  why  the  words  "additional  penalties  re- 
ceived on  account  of  delinquency"  should  be 
given  any  different  construction  when  used 
In  section  3816.  A  careful  examination  of 
the  statutes  establishing  the  system  or  policy 
of  taxation  of  lands,  their  sale  for  delln* 
quent  taxes,  the  conditions  on  which  redemp- 
tion may  be  made  and  the  steps  to  be  taken 
on  redemption  shows  a  consistent  and  nnl< 
form  purpose  of  the  law  to  be  and  the  prac- 
tice under  it  has  been,  for  a  long  period  of 
years,  to  apportion  the  moneys  collected  on 
percentages  or  penalties  on  redemption  be- 
tween the  state  and  county  "in  the  same 
proportion  that  the  state  tax  bears  to  the 
county    and    city    and    county    tax,"    and 
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likewise  the  moneys  received  for  original  and 
subsequent  taxes  and  the  interest  on  such 
moneys  have  been  so  apportioned.  Some 
question  has  arisen  between  the  parties  as 
to  the  effect  on  the  question  here  by  reason 
of  the  decisions  in  Collier  ▼.  Shaffer,  187 
Cal.  31»,  70  Pac.  177,  and  San  Diego  In- 
vestment Co.  V.  Shaffer,  137  Cal.  323,  70 
Pac  179.  These  cases  concerned  taxes  Im- 
posed under  the  law  prior  to  1891  and  do 
not,  80  far  as  we  can  see,  aid  us  materially 
in  the  solution  of  the  question  now  here. 

We  have  not  singled  out  for  comment  the 
points  made  In  argument  by  counsel  for  ap- 
pellant In  the  careful  and  able  presentation 
they  hare  given  the  case^  But  we  have  en- 
deavored to  treat  the  question  before  us  In 
a  way  to  cover  all  material  points  and  to 
leave  no  doubt  as  to  our  construction  of  the 
statute.  The  conclusion  we  have  reached 
aeems  to  us  to  result  not  only  from  a  reason- 
able construction  of  the  statute,  but  to  be 
fair  and  Just  to  the  state  and  counties  con- 
cerned. After  sale  the  burden  has  shifted 
to  the  state  and  the  redemptloner's  relations 
are  then  with  the  state  and  the  penalties  in 
question  begin  to  be  Imposed  when  this  re- 
lation begins.  In  the  apportionment  of  these 
charges  on  redemption  the  state  receives 
mnch  the  smaller  part,  the  counties  receiving 
the  balance.  In  the  long  mn,  should  the 
conntleB  get  all  these  moneys,  the  benefit  to 
them  would  be  but  temi)orary,  for  this  loss 
of  revenne  to  the  state  would  have  to  be 
made  op  oltimately  by  taxation.  While 
these  considerations  should  not  control  In 
reaching  a  decision,  they  coincide  with  what 
is  the  ultimate  aim  of  Judicial  determinations 
-to  do  substantial  Justice  l>etween  litigants. 
The  Judgment  Is  afiBrmed. 

We  concnr:    BUCKLES,  J.;  McIAUOH- 

LiN.  jr. 
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(Oontt  of  Appeal,  Third   District,  Califomta. 
April  2,  1900.) 

1.  TmAVWixm  ConvKTANcn  —  iRVAunrrr  — 
Statutes. 

Under  Civ.  Code,  i  8489,  declaring  that 
•very  transfer  of  proper^  made  with  intent  to 
delay  or  defraud  any  creditor  or  other  person  is 
void  against  all  creditora  and  against  any  per- 
son oa  whom  the  estate  of  the  debtor  devolves 
for  tlte  benefit  of  others  than  the  debtor,  a  frand- 
vlent  eonveyanoe  by  the  debtor  is  void  at  the  in- 
stance of  cnditors,  or  of  the  debtor's  assignee  in 
taaotvency,  witbont  reference  to  whether  the  eon- 
veyanoe was  made  within  30  days  prior  to  the 
filing  <rf  the  debtor's  petition  in  insolvency,  pro- 
vided there  were  creditors  at  the  time  of  the 
conveyance  and  there  was  not  sufficient  other 
property  with  which  to  pay  them. 

Z  SaIO— OONSIDKRATION— iNSOLVElfOT. 

Where  a  transfer  of  property  was  made 
volnntarily  and  without  a  valuable  considera- 
tion by  a  debtor  while  insolvent  or  in  contem- 
plation of  insolvencyi  the  same  is  void  as  to 


existing   creditors,  as  provided  by  Civ.  Code, 
I  8442. 

[Ed.  Note.— For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  if  138, 
139,  141-158,  186-190.] 

8.  CoRPOBATioNS  —  CoNVZTAKCis  —  When  In- 
solvent—E'baud—Bvidencs. 

Defendant,  while  the  owner  of  one-third  of 
all  of  the  stock  of  a  mining  corporation,  ad- 
vanced $44,000  to  it,  and  knowing  that  the 
company  was  insolvent  resigned  from  his  office 
as  president  and  director,  so  that  a  deed  of  the 
company's  property  could  be  made  to  him, 
which  was  done  on  the  succeeding  day.  This 
transfer  was  kept  secret  by  the  parties  for  fear 
of  creditors,  and  was  only  disclosed  by  defend- 
ant at  a  meeting  of  creditors  for  the  parjKiee  of 
effecting  a  settlement,  when  defendant  stated 
that  the  deed  had  been  made  to  him  to  protect 
all  the  creditors  before  himself.  A  few  days 
thereafter,  however,  defendant  conveyed  the 
property  to  a  bank,  which  was  also  a  creditor 
of  the  corporation,  and  the  bank  subseouently 
reconveyed  the  property  to  defendant,  taking  a 
mortgage  back  to  secnre  its  indebtedness,  llie 
creditors  did  nothing  to  ratify  these  transac- 
tions, and  Id  a  suit  by  the  corporation's  aih 
signee  in  Insolvency  to  set  aside  the  deed  de- 
fendant did  not  testify.  Held,  that  the  deed  was 
fraudulent  as  against  the  creditors  of  the  ooi> 
poration. 

4.  Sams— CoRVETANCU  to  Omens. 

Where  the  president  of  a  corporation,  who 
was  its  largest  creditor,  resigned  aa  president 
and  director,  for  the  purpose  of  qualifying  him- 
self to  take  a  conveyance  of  all  of  the  corpo- 
ration's property,  which  he  did  on  the  succeed- 
ing day,  the  conveyance  should  be  treated  as 
made  to  him  as  an  officer  of  the  corporntlon  for 
the  purpose  of  preferring  himself  over  the  other 
creditors  of  the  corporation,  and  was  therefore 
void. 

5.  Sauk  —  Assionxkrts    ran    Bbrefit    or 
Cbbditobs. 

Where  defendant,  the  president  of  a  corpo- 
ration, secretly  resigned  In  order  to  accept  a 
conveyance  of  the  corporation's  property  in 
settlement  of  a  pre-existing  debt,  which  was 
secretly  made  on  the  next  day,  and  though  he 
thereafter  stated  that  the  conveyance  was  made 
for  the  benefit  of  all  of  the  corporation's  credit- 
ors, he  subsequently  conveyed  the  property  to 
a  l>ank,  by  which  it  was  reconveyed  to  de- 
fendant and  a  mortgage  taken  by  the  bank 
to  secure  the  corporatfoirs  debt,  such  facts  were 
insufficient  to  warrant  a  finding  that  the  deed 
to  defendant  was  made  by  the  corporation  for 
the  benefit  of  all  of  the  corporation's  creditors. 

6.  Fbaudulent  Convbtaiiobs— Evidencb. 

In  an  action  by  a  corporation  in  Insolvency 
to  set  aside  an  alleged  fraudulent  conveyance 
of  the  corporation's  property  to  its  president, 
a  judgment  recovered  against  the  grantor  after 
the  conveyance  was  made  was  inadmissible. 

7.  Witnesses  —  Examination  —  Nonbbsfon- 
Bivx  Answeb, 

In  a  suit  to  set  aside  a  frandnlent  oonvey- 
anos  by  a  corporation  to  defendant,  its  presi- 
dent, a  witness  was  asked  whether  the  money 
procured  from  a  certain  bank  was  given  to  de- 
fendant for  his  Individual  account.  Witness 
anawered  that  it  was  not,  bnt  that  it  was  all 
defendant's  becanse,  when  the  witness  went  to 
the  bank  and  filed  the  security,  the  bank  gave 
witness  a  line  of  credit  to  allow  the  corporation 
to  increase  the  overdraft  $16,000.  Held,  that 
the  answer  was  properly  stricken  as  not  re- 
sponsive. 

8.  FBAUDuunrr  Gonveta nobs— Action  to  Va- 
cate— Evidence. 

Where,  in  an  action  to  vacate  an  alleged 
fraudulent  conveyance,  defendant  claimed  that 
the  conveyance  was  made  to  him  for  the  bene- 
fit of  all  of  the  creditors  of  ths  grantor,  a  deed 
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by  which  defendant  oonreyed  the  property  to  a 
bank,  a  subsequent  reconveyance  by  the  bank 
to  defendant,  and  a  mortgage  by  defendant  to  the 
bank  securing  the  latterVi  claim  against  the 
grantor,  was  admissible  to  contradict  such  de- 
tense. 

9.  Evidence— Best  and  Sbcondabt  E^^DENCE. 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  by  a  corporation,  a  question 
calling  for  the  amount  of  a  creditor's  claim 
against  the  corporation,  which  the  witness  an- 
swered by  simply  stating  the  amount,  was  not 
objectionable  as  not  the  best  evidence. 

10.  AppeaI/— Evidence— Habuless  Ebbob. 
Where,  in  an  action  to  set  aside  a  fraud- 
ulent conveyance  by  an  insolvent,  the  amount 
of  the  insolvent's  indebtedness  to  a  creditor  was 
shown  by  the  approved  claim  ot  such  creditor 
in  insolvency  proceedings,  the  erroneous  intro- 
duction of  a  memorandum  made  by  the  witness 
at  a  meeting  of  creditors  to  prove  such  indebt- 
edness, which  was  hearsay,  was  harmless. 

11.  Fkaudxjlent  Conveyances— Evidence. 

Where  defendant  claimed  that  an  alleged 
fraudulent  conveyance  had  been  made  to  him 
for  the  benefit  of  creditors  of  the  grantor  cor- 
poration, a  mortgage  on  the  property  included 
in  the  conveyance  in  controversy  executed  to  C 
to  secnre  a  note  given  by  defendant  was  ad- 
missible to  rebut  such  defense. 

12.  Appeal— Habmless  Ebbob. 

Where  defendant  could  have  derived  no  ad- 
vantage from  a  witness'  answer  to  a  question 
which  was  objected  to,  an  error  of  the  court  In 
sustaining  the  objection  was  harmless. 

13.  Witnesses— Attobney  and  Client— Pbivi- 

LEOE. 

Where,  in  a  suit  to  set  aside  an  alleged 
fraudulent  conveyance  by  an  insolvent  corpo- 
ration, an  attorney  for  certain  creditors  was 
asked  concemini;  a  paper  purporting  to  relate 
to  an  agreement  concerning  the  manner  of  pay- 
ing the  debts  of  the  corporation,  and  after 
identifying  the  paper  stated  that  he  received 
the  same,  and  after  reading  it  returned  it  to 
his  client,  a  question  as  to  whether  he  advised 
his  client  in  relation  thereto  was  not  objection- 
able as  calling  for  a  communication  between  at- 
torney and  client  and  for  the  witness'  opinion 
as  an  attorney. 

14.  Fsaudulent    Conveyances  —  Evidench  — 
Admissibility. 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  by  a  corporation  to  its  presi- 
dent, certain  notes  purporting  to  have  been 
made  by  the  corporation  to  defendant  were  in- 
admissible to  show  an  indebtedness  due  from 
the  corporation  to  defendant,  in  the  absence  of 
proof  that  the  execution  of  the  notes  was  au- 
thorized by  the  corporation's  board  of  di- 
rectors. 

15.  Evidence  —  Cobpobate  Recobds— Cebtifi- 
cation. 

Code  Civ.  Proc.  8  1918,  subds.  6,  7,  provide 
that  documents  may  be  proved  by  the  original 
or  by  a  copy  certified  by  the  legal  keeper  there- 
of, and  if  from  another  state  it  must  be  ac- 
companied by  a  certificate  of  the  Secretary  of 
State,  judges  of  the  superior  or  county  court, 
or  mayor  of  a  city,  that  the  copy  is  duly  certi- 
fied by  the  offioer  having  the  local  custody  of 
the  original.  Ileld,  that  an  affidavit  attached 
to  extracts  from  the  minutes  of  the  meetings  of 
n  corporation's  board  of  directors,  held  in  an- 
other state,  reciting  that  the  nfliant  was  presi- 
dent of  the  corporation  and  to  the  best  of  his 
knowledge  and  belief  the  extracts  were  true 
extracts  of  the  minutes  of  the  several  meetinjrs, 
was  not  properly  certified  to  authorize  the  ad- 
mission of  such  extracts  in  evidence. 
IB.  l-'RAUDTTLENT  CONVEYANCES  —  KVIDESCE  — 
ADMISSinil.TTY. 

In  an  action  to  set  aside  an  alleged  fraud- 
ulent conveyance  from  a  corporotion  to  its  presi- 
drnt,  o\-idence  as  to  the  first  money  that  was 


Iwrrowed  by  the  corporation  from  its  president 
was  inadmissible,  in  the  absence  of  a  showing 
first  made  that  the  corporation  bad  authorized 
the  borrowing  of  the  money. 

17.  Same. 

Where,  in  an  action  to  set  aside  a  fraudu- 
lent conveyance  of  property  from  a  corporation 
to  its  president,  there  was  no  legal  offer  to 
show  what  took  place  at  a  certain  meeting  of 
the  corporation's  board  of  directors,  a  question 
as  to  who  was  present  at  such  meeting  waa  im- 
material. 

18.  Witnesses— Knowisdge. 

In  an  action  to  set  aside  a  frandnlent  con- 
veyance by  a  corporation  to  its  president,  evi- 
dence that  certain  money  borrowed  by  the  cor- 
poration from  its  president  belonged  to  liim  was 
properly  stricken,  because  of  the  witness'  lack 
of  knowledge  concerning  the  source  from  which 
the  money  was  produced. 

19.  Evidence— Cobpobate  Rkcobds— Dibect- 
OBS'  Mbetinos. 

Recitals  of  the  mlnntes  of  a  meeting  of  a 
corporate  board  of  directors  cannot  be  proved 
by  parol. 

[EM.  Note.— For  cases  in  point  see  vol.  20, 
Cent.  Dig.  Evidence,  U  512,  646.] 

20.  Fbattduuent    Contbyahces  — Etidbncb  — 
Admissibilty. 

Where,  in  an  action  to  set  aside  an  alleged 
fraudulent  conveyance  b.v  a  corporation  to  its 
president,  a  witness  testified  that  on  the  date  of 
the  conveyance  the  corporation  owned  00,000 
shares  of  the  capital  stock  of  a  mining  company, 
but  that  witness  did  not  know  its  value  since 
about  a  year  prior  to  that  time,  evidence  as  to 
the  value  of  the  stock  a  year  prior  to  auch  con- 
veyance waa  immaterial. 

Appeal  from  Superior  Court;  El  Dorado 
County;  M.  P.  Bennett,  Judge. 

Action  by  George  S.  Nixon,  as  assignee 
of  the  Montauk  Consolidated  Gold  Mining 
Company,  against  William  Dallas  Goodwin. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Afflrmed. 

John  M.  Fulweller,  for  appellant  L.  T. 
Hatfield  and  William  K.  Kleluaorge,  for 
respondent 

BUCKLES,  J.  This  action  was  brought 
to  cancel  a  deed  of  conveyance  executed  and 
delivered  to  defendant  William  Dallas  Good- 
win on  April  3,  1001,  by  Montauk  Consoli- 
dated Gold  Mining  Company,  a  foreign  cor- 
poration, upon  the  grounos  tbat  It  was  made 
with  the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  said  mining  corporation, 
and  to  prevent  the  property  of  said  cor- 
poratiCHi  from  coming  Into  the  bands  of 
its  assignee  in  insolvency,  and  to  evade 
the  provisions  of  the  Insolvent  act  of 
1895.  Defendant  interposed  a  demurrer 
to  the  complaint  on  all  the  statutory 
grounds.  The  appeal  Is  from  the  judgment 
in  favor  of  plaintiff  and  from  an  order 
denying  defendant's  motion  for  a  new  trial. 

The  court  found  that  the  Moutauk  Con- 
solidated (Sold  Mining  Company  was  in- 
solvent on  .April  3,  1901,  and  tbat  defendant 
knew  of  said  insolvency;  that  defendant  was 
a  stockholder  in  said  corporation  and  a 
member  of  the  board  of  directors  thereof 
until  some  time  between  the  1st  and  3d  of 
.\pril,   1901,   when   he  resigned  as  director 
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and  presMcnt  for  the  purpose  of  having  the 
said  deed  made  to  him;  that  on  April  3,  1001, 
Raid  mining  corporation  executed  to  defend- 
ant the  deed  in  controrersy  for  the  purpose 
of  placing  the  property  of  said  corporation 
beyond  the  reach  of  toe  creditors  of  said 
corporation,  and  to  hinder,  delay,  and  de- 
fraud said  creditors;  and  that  said  defend- 
ant had  full  knowledge  that  said  deed  was 
without  yaluabie  consideration  and  was  for 
the  purpose  and  with  the  Intent  to  hinder, 
delay,  and  defraud  said  creditors,  and  to 
prevent  the  property  of  said  corporation 
from  being  distributed  ratably  among  Its 
creditors.  The  demurrer  alleged,  among 
other  things,  that  plaintiff  had  no  capacity 
to  sue  to  set  aside  said  deed,  and  that  only 
the  creditors  could  do  so,  because  the  said 
deed  was  executed,  delivered,  and  recorded 
more  than  80  days  before  the  filing  of  the 
petition  In  insolvency  against  the  Montauk 
Consolidated  Gold  Mining  Company;  and 
tbe  appellant  Insists  on  this  idea  In  bis 
brief  and  cites  in  support  thereof  Francisco 
T.  Agulrre,  94  Cal.  180,  29  Pac.  495,  and 
Babcock  v.  Chase,  111  Cal.  351,  43  Paa 
1105.  But  neither  of  these  eases  seems  to 
furnish  any  authority  for  appellant's  conten- 
tion. In  Frandseo  v.  Agulrre  the  question 
was  over  the  delivery  of  the  furniture  In 
a  lodging  house.  In  Babcock  v.  Chase  tbe 
deed  was  made  five  years  prior  to  the 
adjudication  in  Insolvency,  and  at  a  time 
when  the  insolvent,  Wilson,  is  not  alleged 
to  have  bad  any  creditors.  Tbe  deed  was 
made  to  Burtch  on  a  consideration  of  $5, 
and  it  is  further  alleged  that  Burtch  sub- 
sequently conveyed  to  Martensteln  and 
Chase  for  a  like  expressed  consideration, 
bnt  that  there  was  no  real  consideration  In 
either  transaction,  and  that  it  was  all  at 
tbe  request  of  Wilson,  tliat  tbe  land  might 
be  held  for  his  benefit.  The  coiui:  held: 
"Upon  tbe  allegations  of  this  complaint 
these  deeds  cannot  be  successfully  attacked 
by  tbe  grantor,  Wilson,  or  his  assignee  in 
insolvency.  No  express  trust  Is  charged,  and 
tbere  is  nothing  recited  in  tbe  pleading  that 
woald  authorize  tbe  introduction  of  evi- 
dence to  establish  a  trust  In  parol."  But 
in  tbe  case  at  bar  the  complaint  alleges 
tbe  insolvency  of  the  mining  company  at  the 
time  it  made  tbe  deed,  and  in  the  second 
count  alleges  the  deed  to  have  been  made 
for  tbe  benefit  of  all  tbe  creditors,  but  was 
not  accepted  by  tbe  creditors,  and  that  such 
assignment,  transfer,  and  conveyance  to  de- 
fendant tended  to  coerce  the  creditors  of 
the  said  mining  company  to  compromise  or 
release  their  demands.  In  Salisbury  v.  Burr, 
114  Cal.  451,  46  Pac.  270,  the  court  held  that 
under  section  3439  of  the  Civil  Code  every 
transfer  of  property  made  with  intent  to 
delay  or  defraud  'any  creditor  or  other  per- 
son of  his  demands  Is  void  against  all  credi- 
tors, and  against  any  person  upon  whom  tbe 
estate  of  the  debtor  devolves  In  trust  for 
ti»  benefit  of  others  than  the  debtor.    It 


is  further  said;  "This  broad  provision  ren- 
ders It  void,  at  the  Instance  of  creditors  or 
of  the  assignee  in  insolvency."  And  we 
think  this  must  be  so,  without  reference  to 
whether  the  deed  was  made  within  30  days 
of  the  time  of  filing  the  petition  in  Insol- 
vency, providing  that  there  were  creditors 
at  the  time  and  not  sufficient  other  property 
with  which  to  pay  them,  as  in  the  case  at 
bar,  and  the  attempted  transfer  was  made 
with  intent  to  binder,  delay  or  defraud  the 
creditors.  This  settles  the  right  under  the 
pleadings  in  this  case  of  the  assignee  in 
insolvency  to  bring  the  action  to  set  aside 
the  deed  made  as  here  alleged.  The  demur- 
rer was  properly  overruled. 

The  said  deed  was  made  April  3,  1901, 
and  tbe  petition  In  insolvency  was  filed 
June  6,  1901,  and  appellant  contends  that, 
the  deed  not  having  been  made  within  30 
days  before  the  Insolvency  proceedings  were 
instituted,  the  conveyance  was  not  a  pro- 
hibited or  void  one  onuer  the  insolvent  act 
of  1805,  and  that  there  Is  no  evidence  to 
support  finding  6  that  the  said  mining  com- 
pany, "acting  in  concert  with  said  defendant 
and  for  the  purpose  of  hindering,  delaying, 
and  defrauding  its  creditors,  and  to  prevent 
its  property  from  being  distributed  ratably 
among  its  creditors,  executed  to  defendant 
the  deed,  a  true  copy  of  which  is  set  out  in  the 
complaint,"  and  other  matters  in  said  find- 
ing. In  a  case  like  tbe  one  at  bar  tue  ques- 
tion of  fraudulent  intent  is  one  of  fact,  and 
not  of  law;  and  while  a  transfer  or  change 
cannot  be  said  to  be  fraudulent  merely  on 
the  ground  that  it  was  made  without  valu- 
able consideration,  yet  if  any  transfer  or 
incumbrance  of  projierty  be  made  or  given 
voluntarily,  or  without  a  valuable  considera- 
tion, by  a  party  while  insolvent  or  in  con- 
templation of  insolvency,  the  same  shall  be 
fraudulent  and  void  as  to  existing  creditors. 
Section  3442,  Cav.  Code.  The  burden  of 
proof  is  upon  the  plaintiff  to  show  that  tbe 
said  deed  was  made  for  the  purpose  of  hin- 
dering, delaying,  or  deirauding  the  credi- 
tors, or  to  prevent  them  from  receiving  an 
equal  pro  rata  on  their  claims.  At  the  time 
this  deed  was  made,  April  3,  1901,  tbe  de- 
fendant knew  tbe  insolvent  conultlon  of  said 
mining  company.  He  was  a  stockholder, 
owning  one-thlrdofalltbe  shares  of  said  min- 
ing company,  and  up  to  the  very  day  before 
tbe  said  deed  was  made  he  was  a  director 
and  tbe  president  thereof,  and  the  evidence 
shows  be  resigned  both  positions  April  2, 
1901,  so  that  this  deed  might  be  made  to 
bim,  and  tbe  deed  was  made  the  next  day. 
He  was  the  largest  creditor,  and  there  was 
no  consideration  paid  for  the  deed,  otber 
than  the  debt  of  $44,000  the  said  mining 
company  owed  him.  Both  apiicllant  and  tbe 
mining  company  sought  to  i::eep  the  transfer 
a  secret,  because  they  feared  the  creditors 
whose  claims  they  could  not  meet,  and  that 
if  the  transfer  was  made  public  it  would 
cause  trouble  with  tbe  labor  at  tbe  minek 
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The  appellant  did  not  testify.  But  at  a 
meeting  held  with  some  of  the  creditors  a 
month  after  the  deed  was  made  he  then  for 
the  first  time  informed  them  all  the  prop- 
erty  of  the  mining  company  had  been  deeded 
to  him  for  the  purpose  of  having  blm  take 
care  of  all  the  creditors,  with  the  under- 
standing tliat  all  the  creditors  should  be 
protected  and  paid  before  he  would  collect 
his  own  indebtedness.  But  on  April  17th 
appellant  made  a  deed  of  conveyance  of 
all  the  property  to  the  Placer  County  Bank, 
being  a  creditor  of  said  mining  company  to 
the  amount  of  $13,106.&1.  The  said  bank 
subsequently  made  a  reconveyance  to  ap- 
pellant, and  he  then  gave  it  a  mortgage  on 
the  same  property  to  secure  the  Indebted- 
ness. The  other  creditors  knew  nothing  of 
the  deed  to  appellant,  nor  of  the  transaction 
with  the  Placer  County  Bank,  and  in  no 
way  ratiiled  the  deed  from  the  mining  com- 
pany to  appellant  Nothing  whatever  is 
said  in  the  said  deed  to  Indicate  that  it  was 
made  for  any  purpose  other  than  for  the 
sole  benefit  of  appellant.  The  rule  Is  that 
a  director  of  an  insolvent  corporation  cannot 
receive  to  himself  any  preference  or  ad- 
vantage over  other  creditors  in  the  payment 
of  his  debt  (Bonney  v.  TlUey,  109  Cal.  346, 
42  Pac.  439);  and  surely  the  same  rule 
would  apply  with  equal  force  to  one  who  is 
a  large  creditor  of  the  corporation  of  which 
be  is  a  director  and  the  president,  and  who 
resigns  to-day  that  he  may  to-morrow 
(secretly  as  to  all  other  creditors)  accept 
a  conveyance  to  himself  of  the  corporation's 
property. 

Nor  would  such  be  a  transfer  coming 
under  the  provisions  of  section  3452  of 
the  Civil  Code,  where  a  debtor  may  pay 
one  creditor  in  preference  to  another,  or 
may  give  to  one  creditor  security  for  the 
payment  of  his  demand  in  preference  to 
another,  because  such  action,  when  taken 
by  a  director,  or  one  so  lately  holding  that 
relation,  would  be  taking  an  imfair  as  well 
as  unlawful  advantage  of  other  creditors, 
and  would  be  an  attempt  pure  and  simple 
to  prevent  a  ratable  distribution  of  the  in- 
solvent's assets  among  its  creditors.  The 
defendant  does  not  stand  as  an  ordinary 
connuon  creditor;  for,  notwithstanding  his 
resignation  as  director  and  president  for  the 
purposes  for  whicu  tendered,  he  cannot 
escape  the  conclusion  Inevitably  to  be  reach- 
ed that  he  stands  still  in  the  same  light 
the  law  views  a  director  of  a  corporation 
when  It  forbids  him  making  himself  a  pre- 
ferred creditor,  and  any  attempt  at  so  doing, 
In  our  opinion,  would  subject  him  ond  bis 
acts  to  the  same  prohibition  as  though  he 
were  still  a  director.  A  man  cannot  be  per- 
mitted to  so  easily  throw  off  his  trust  rela- 
tions, and,  as  here,  for  the  purpose  of  giving 
him  an  advantage  over  orumary  creditors, 
that  he  may  take  the  property  which  he  as 
a  director  bad  been  holding  in  trust  for  all 
the  creditors  and  apply  it  on  his  own  debt 


to  their  detriment  Tinder  tbe  clrctimstances 
In  this  case,  that  all  tbe  debts,  or  nearly 
so,  owing  by  tbe  corporation  were  contracted 
while  defendant  was  a  director  and  presum- 
ably contracted  at  his  instance  and  request, 
as  he  was  president  it  seems  to  as  tbe 
deed  made  to  him  on  April  3d,  the  day 
after  he  had  resigned,  was  Just  as  fraudulent 
and  void  as  if  It  bad  been  made  April  Ist 
and  while  be  was  yet  a  director.  Could  be 
thus  divest  himself  of  his  trust  relations, 
so  that  he  might  make  legal  tbe  act  which 
the  law  declares  illegal  while  a  director?  I 
think  not  for  tbe  same  undue  advantage 
which  the  law  prohibits  is  still  exercised. 
A  director  of  a  corporation  may  advance 
money  to  it  may  become  its  creditor,  may 
take  from  it  a  mortgage  or  any  other 
security,  and  may  enforce  the  same  like 
any  other  creditor,  but  always  subject  to 
severe  scrnnity  and  under  tbe  obligations  of 
acting  in  tbe  utmost  good  faith.  Taylor  on 
Corporations,  634.  Goodwin  while  a  direct- 
or could  loan  money  to  his  corporation,  and 
when  such  corporation  bad  tbe  use  of  bis 
money  is  bound  to  r^ay  him,  and  as  long 
as  the  matter  remained  a  question  between 
Goodwin  and  tbe  mining  company  be  could 
enforce  collection  even  while  he  remained 
a  director.  Schnittger  v.  Old  Home  Con- 
solidated Mining  Company,  144  CaL  603. 
78  Pac.  9.  In  this  case  Just  cited  the  rights 
of  tbe  other  creditors  were  not  involved. 
Tbe  officers  of  a  corporation  hold  Its  prop- 
erty In  trust  for  Its  stockholders,  and  inci- 
dentally for  tbe  creditors,  and  any  trans- 
action on  tbe  part  of  the  directors  whicb 
is  tainted  with  fraud  or  in  violation  of  the 
duties  of  their  trust  is  voidable.  Snediker 
v.  Ayers,  146  Cal.  407,  80  Pac.  511. 

The  claim  of  tbe  appellant  that  all  the 
evidence  in  the  case  tends  to  show  that 
tbe  deed  was  made  for  tbe  sole  purpose  of 
enabling  bim  to  protect  and  pay  all  the 
debts  of  the  mining  company  does  not  seem 
to  be  sustained;  but  on  the  contrary,  we 
think  It  very  clearly  appears  from  all  the 
evidence  that  appellant  to(d£  the  deed  for 
tbe  sole  purpose  of  protecting  and  paying 
bis  own  debt.  It  Is  true  that  after  tbe 
creditors  became  aware  af  tbe  deed  and  were 
clamoring  for  an  adjustment  of  tbe  Indebted- 
ness, and  not  until  July  IGtb,  more  than 
three  months  after  he  took  the  deed,  appel- 
lant did  mdke  an  effort  to  settle  with  the 
creditors  by  having  tlie  net  proceeds  arising 
from  the  working  of  the  mine  and  a  certain 
first  payment  on  a  contemplated  sale  of 
the  mine,  paid  into  the  Placer  County  Bank  In 
tbe  name  of  some  one  as  trustee  in  trust 
for  the  creditors.  But  under  the  circum- 
stances above  detailed  It  cannot  be  said  tbat 
this  is  any  evidence  tending  to  show  that 
the  deed  was  made  for  tbe  benefit  of  all 
the  creditors,  and  tuere  is  no  evidence  In 
the  case  indicating  that  the  said  mining 
company  made  the  deed  In  question  to  ap- 
pellant for  any  purpose  other  than  to  prefer 
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him  as  a  creditor;  and  If  for  that  parpoae 
the  deed  cannot  stand,  under  the  doctrine 
that  a  director  cannot  ose  up  the  prcHDerty 
of  his  corp<Hratlon  to  pay  his  debt  to  the  dis- 
advantage of  the  other  creditors.  It  Is  true 
tbereis  testimony  indicating  appellantoffered 
to  give  the  creditors  a  second  mortgage  on  the 
prcperty  described  in  the  deed  in  question. 
It  is  true  one  or  two  of  the  witnesses  had 
be:  rd  appellant  say  the  deed  was  made  for 
the  benefit  of  all  the  creditors;  but  when 
the  appellant  absents  himself  from  the  trial, 
and  does  not  testify  in  the  case,  this  eyldence, 
wenU  as  it  Is  in  the  first  place,  is  entitled 
to  no  weight  at  all.  For  the  purpose  of  prop- 
«rly  determining  the  question  here  Involved 
It  Fceras  to  me  that  it  is  immaterial  whether 
the  evidence  shows  that  the  deed  was  author- 
teed  or  ratified  by  two-thirds  of  the  stock- 
holders, for  appellant  was  a  stoclcholder  and 
president  Vfh&a  the  determination  was  reach- 
«d  to  convey  all  the  property  of  the  mining 
■company  to  him.  How  could  he  have  re- 
«i$^ed  for  the  purpose  of  accepting  this 
attempted  conveyance,  if  not  a  director  at 
the  time  the  transfer  was  determined  upon? 
The  meetings  of  the  stockholders  and  board 
of  directors  were  held  in  New  York  on 
April  2  and  April  3,  1001,  and  it  was  then 
the  transfer  was  determined  upon. 
Assignments  of  error  at  the  trial: 
The  petition  of  involuntary  insolvency  was 
filed  June  6,  1901.  The  plaintiff  produced 
and  offered  in  evidence,  and  they  were  ad- 
mitted over  defendant's  objection,  creditors' 
■Claims  which  had  been  presented  and  ap- 
proved In  the  said  Insolvency  proceedings. 
The  objection  to  these  claims  Is  based  upon 
the  affidavits  attached  therero  which  fails  to 
ehow  that  the  debt  represented  therein  was 
contracted  prior  to  April  3,  1901.  The  claim 
of  Mebius,  Drescher  &  Co.  for  $5,149.81  was 
the  first  one  offered.  The  testimony  of  P.  O. 
Drescher  shows  that  $5,044.81  of  this  claim 
was  due  April  8,  1901.  There  were  24  of 
these  claims.  There  is  no  evidence  as  to  the 
contents  or  items  of  these  claims,  further 
than  the  testimony  of  Drescher,  Curtis,  and 
Shaw,  and  this  shows  that  at  least  the  larger 
amount  of  their  claims  accrued  prior  to  April 
3.  1001.  The  bill  of  exceptions  admits  that 
all  these  24  claims  were  the  same  in  sub- 
stance as  to  when  the  debt  was  due  and  ow- 
In(r.  and  aa  to  allowance  and  filing  and  other 
m!';ters,  except  amounts,  as  that  of  Mebius, 
I)  <cher  &  Co.  This  being  so,  and  $0,089.81 
of  ^liis  claim  having  accrued  prior  to  April  3, 
1001,  the  objection  of  appellant  Is  not  well 
taken.  This  disposes  of  24  of  his  exceptions. 
The  twenty-flfth,  twenty-sixth,  and  twenty- 
seventh  specifications  of  error  were  to  the 
admission  of  the  Judgment  roll  In  the  case  of 
John  Dias  v.  Montauk  Consolidated  Gold  Min- 
ing Company,  a  copy  of  the  execution,  and 
the  original  execution.  The  action  was  for 
jiersonal  damages.  The  Judgment  not  having 
l)cen  recovered  until  June  5,  1901,  the  objec- 


tion should  have  been  sustained;  but  appel- 
lant could  not  have  been  injured  by  the  intro- 
duction of  this  Judgment  roIL  There  was, 
therefore,  no  reversible  error. 

The  witness  Coles  on  redirect  examination 
was  asked  whether  the  money  gotten  from 
the  Placer  County  Bank  was  given  to  appel- 
lant for  any  of  his  Individual  accounts,  and 
answered:  "No,  sir;  not  a  dollar.  Well,  I 
can  take  a  different  view.  It  was  all  Mr. 
Goodwin's,  because  when  I  went  to  the  bank 
and  filed  the  security  the  bank  gave  me  a  line 
of  credit,  allowed  us  to  increase  our  overdraft 
to  $15,000."  Plaintiff  moved  to  strike  out 
this  last  answer,  and  the  motion  was  grant- 
ed. The  answer  was  not  responsive  and  was 
properly  stricken  out 

The  Introduction  of  the  deed,  the  mortgage, 
and  the  deed  of  reconveyance,  in  the  transac- 
tion appellant  had  with  the  Placer  County 
Bank  Is  assigned  as  error.  This  whole  trans- 
action had  a  tendency  to  show  that  the  deed 
In  controversy  was  not  made  for  the  benefit 
of  the  creditors  as  claimed  by  the  grantee. 
The  transfer  of  the  property  mentioned  in 
this  deed  by  the  corporation  to  appellant 
must  be  Judged  by  the  terms  of  the  deed  and 
In  the  light  of  the  contemporaneous  and  sub- 
sequent acts  of  the  parties.  These  fumlsb 
the  data  for  the  determination  of  the  intent 
and  motives  with  which  it  was  made.  Bump 
on  Fraudulent  Conveyances,  i  601.  The  acts 
of  the  appellant  in  attempting  to  prefer  the 
Placer  County  Bank,  shown  by  his  transfer- 
ring the  property  to  a  creditor  and  bis  subse- 
quent mortgaging  it  to  secure  such  creditor's 
debt,  all  have  a  tendency  to  show  that  he 
was  not  acting  In  good  faith  when  be  says 
this  deed  was  made  to  enable  him  to  take 
care  of  all  the  creditors  of  the  mining  com- 
pany and  pay  all  their  claims,  and  a  tendency 
to  show,  further,  that  the  deed  was  not  made 
for  the  benefit  of  all  the  creditors,  bttt  for 
the  purpose  to  hinder,  delay,  and  defraud 
such  creditors.  For  this  purpose  the  transac- 
tion with  the  Bank  of  Placer  Coimty  was  a 
legitimate  Inquiry,  and  therefore  the  deed, 
the  mortgage,  and  the  deed  of  reconveyance 
were  properly  admitted. 

The  claim  of  Baker  &  Hamilton  offered  in 
evidence  by  plaintiff  was  objected  to  on  the 
same  grounds  as  the  other  claims  which  bad 
been  proven  in  the  insolvency  proceedings, 
and,  we  think,  rightfully  admitted.  Objec- 
tion was  made  to  the  testimony  showing  the 
amount  of  the  debt  due  Mebius,  Drescher  & 
Co.  Drescher  was  asked  to  state  the  amount 
of  their  claim,  and  answered,  "$5,044.89."  The 
objection  was  upon  the  ground  that  this  was 
not  the  best  evidence.  He  was  simply  asked 
the  amount  of  his  firm's  claim,  nothing  more, 
and  the  question  and  answer  were  not  sub- 
ject to  the  objection  made.  Objection  was 
made  to  the  Introduction  of  the  amount  of  in- 
debtedness shown  by  a  memorandum  made 
by  the  witness  Kleinsorge  at  a  meeting  of 
creditors  In  May.    This  was  error,  as  being 
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hearsay,  but  was  not  reTersIble  error,  Ina»- 
much  as  the  amount  of  tbe  Indebtedness  was 
shown  by  the  approved  claims  In  the  Insolv- 
ency proceedings. 

Plaintiff  offered  In  evidence  a  mortgage  on 
the  property  Included  In  the  deed  In  contro- 
versy to  L.  L.  Chamberlain  June,  1901,  to  se- 
cure the  payment  of  a  promissory  note  of 
$3,692  given  by  defendant.  Defendant  ob- 
jected on  the  ground  the  said  mortgage  -was 
Immaterial,  Irrelevant  and  Incompetent.  The 
objection  was  overruled  and  the  mortgage 
admitted.  The  mortgage  was  material  as 
tending  to  show  that  said  deed  was  not  mnde 
for  the  benefit  of  the  creditors  of  the  said  cor- 
poration, but  rather  to  hinder  and  de!ay 
them. 

The  witness  Klelnsorge  was  asked  about 
written  Instrument  Defendant's  Exhibit  2  for 
fdentlflcation  which  had  been  presented  to 
him  at  one  time  puri>ortlng  to  be  an  agree- 
ment whereby  appellant  agreed  to  sell  to  D. 
H.  Coles  and  Dwight  Trendway  the  property 
of  the  mining  company  upon  certain  condi- 
tions; said  he  did  not  remember  when  l:e  re- 
ceived It.  "I  received  It  from  Mr.  Drescher, 
and  I  rend  it"  and  returned  it  to  him.  He 
was  then  asked  by  appellant:  "Q.  Did  yon 
advise  him  In  relation  to  It?"  The  plaintiff 
objected  on  the  ground  that  the  question 
called  "for  the  opinion  of  the  witness  and  al- 
so for  a  communication  between  attorney 
and  client.  It  Is  calling  for  his  opinion  as  an 
attorney."  The  question  was  not  objection- 
able upon  the  ground  stated.  Klelnsorge  was 
the  attorney  for  Drescher  and  other  credit- 
ors, and  this  paper  purported  to  relate  to  an 
agreement  concerning  the  manner  of  paying 
the  debts,  and  was  no  doubt  presented  to  him 
for  his  advice  by  bis  client.  To  have  an- 
swered whether  or  not  he  advised  Mr. 
Drescher  In  relation  would  not  have  been 
any  advantage  to  the  defendant,  for  he 
would  probably  not  have  given  any  informa- 
tion as  to  what  advice  he  gave,  if  any.  Sus- 
taining the  objection  was  not  reversible  er- 
ror. 

Defendant  offered  In  evidence  ten  promis- 
sory notes,  of  different  dates  and  amounts, 
but  agrgregating  |33,850,  purporting  to  be 
notes  given  by  the  said  mining  company  to 
appellant,  and  all,  with  the  exception  of  the 
one  for  $5,000  due  May  15,  1899,  were  shown 
by  indorsements  thereon  to  have  been  paid. 
Plaintiff  objected  to  their  Introduction,  on 
the  ground  that  they  were  irrelevant,  incom- 
petent, and  immaterial,  and  no  authority  hav- 
ing been  shown  to  authorize  the  execution  of 
the  same,  and  the  court  properly  sustained 
the  objection.  These  notes  could  not  have 
been  material  to  show  Indebtedness  due  from 
the  said  mining  company  to  appellant  unless 
their  Issue  and  execution  were  authorized 
by  the  board  of  directors,  and  there  was  no 
evidence  of  such  authorization.  The  defend- 
ant did  offer  In  evidence  a  paper  purporting 
to  contain  extracts  from  the  minutes  of  meet- 


ings of  the  board  of  directon  wherein  at 
least  some  of  the  said  promissory  notes  ap- 
peared to  have  been  authorized  by  the  board 
and  containing  authorizations  to  borrow  mon- 
ey. The  minute  book  was  not  produced.  And 
to  this  there  was  attached  the  affidavit  of 
George  C.  Wllde  under  date  of  March  24, 
1904,  setting  forth  that  he  was  the  president 
of  the  Montauk  Consolidated  Gold  Mining 
Company,  and  to  the  best  of  his  knowledge 
and  belief  the  said  extracts  are  tme  extracts 
from  the  original  minutes  of  the  several 
meetings.  But  this  Instrument  was  not  ad- 
missible as  evidence,  because  not  properly 
certified.  Subdivisions  6,  7,  i  19ia  Code  Civ. 
Proo. 

Witness  D.  H.  Coles,  secretary  of  the  said 
mining  company,  was  asked  by  appellant  In 
relation  to  the  money  the  mining  corporation 
bad  borrowed  of  appellant,  testified  the  books 
be  had  In  his  hands  were  the  original  cash 
book  and  ledger  of  the  corporation,  and  that 
prior  to  April,  1901,  the  corporation  had  bor- 
rowed money  of  appellant,  and  that  he  could 
tell  from  the  books  when  the  first  loan  was 
made.  He  kept  the  books  and  had  made  the 
original  entries.  He  was  asked:  "What  was 
the  first  money  that  was  borrowed  from  Wil- 
lUm  Dallas  Goodwin?  Does  the  book  show 
that?"  Plaintiff  objected,  because  "prema- 
ture, no  foundation  laid  to  show  that  any- 
body had  any  authority  to  borrow  any  mon- 
ey, and  immaterial,  and  so  forth."  If  It  be 
conceded  that  the  question  was  a  material 
one,  because  the  appellant  had  a  right  to 
show  the  corporation's  Indebtedness  to  him 
as  tending  to  support  his  theory  of  the  trans- 
fer to  him  of  the  corporation  assets,  still  we 
think  It  necessary  to  first  show  the  author- 
ization of  the  corporation  to  borrow  this 
money.  This  had  not  been  shown,  and  there- 
fore the  objection  was  properly  sustained. 
Coles  was  further  asked  If  any  other  sums 
were  borrowed  from  Goodwin  for  which  no 
note  was  given,  and  the  court  sustained 
plaintiff's  objection  thereto,  on  the  ground 
that,  If  there  was  money  borrowed,  It  must 
have  been  a  transaction  by  the  board  of  dl- 
i-ectors,  and  a  record  made  of  It,  such  record 
constituting  the  best  evidence.  There  was 
no  such  record  presented  and  Us  absence  was 
not  accounted  for.  Coles  further  testified 
that  he  was  the  Coles  mentioned  in  the  pai)er 
offered  purporting  to  be  extracts  from  the 
minutes  of  the  board  of  directors,  and  that  he 
was  the  only  Coles  connected  with  this  com- 
pany, and  was  a  director.  He  was  then 
asked:  "Who  else  was  present  besides  you 
at  the  meeting  of  the  board  of  directors?" 
(referring  to  the  meeUng  of  September  9, 
1898).  The  question  should  have  been  an- 
swered; but,  as  It  now  appears  that  defend- 
ant did  not  offer  in  a  legal  way  to  show  what 
took  place  at  that  meeting,  the  question  as  to 
who  was  present  becomes  immaterial. 
Further  testifying,  Coles  said  that  In  April, 
1S99,  the  said  mining  company  borrowed  at 
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said  Goodwin  $10,000,  and  on  October  17, 
1899.  the  further  sum  of  |C,000.  He  was 
then  asked:  "Was  or  was  not  that  the  mon- 
ey of  William  Dallas  Goodwin?"  And  an- 
swered: "It  was."  The  answer  was  strick- 
en out  on  plalntUTs  motion  on  the  ground 
that  the  witness  did  not  know  the  source  of 
production  of  the  money.  The  ruling  was  cor- 
rect; but  at  the  same  time  the  witness  had  Just 
testiUed,  without  objection  or  motion  to  strike 
out,  that  he  knew  the  money  the  company  re- 
ceived from  Goodwin  belonged  to  him  and  his 
wife.  Coles  testified  he  was  present  at  the 
meeting  of  the  directors  and  stockholders  in 
New  York  April  3,  1901,  wbenthedeed  in  ques- 
tion was  made  by  tbecorporation  to  the  appel- 
lant. He  was  tlien  asked  by  the  defendant: 
"State,  if  you  please,  the  consideration  of  that 
deed."  Plaintiff  objected  to  the  question  on  the 
ground  that  it  was  immaterial  as  to  what  the 
consideration  was  because  the  records  must 
show  a  valid  transaction,  and,  further,  that 
the  deed  was  not  assented  to  by  the  proper 
quantity  of  stock.  The  minutes  of  the  board 
of  directors  of  that  meeting  were  not  pro- 
duced, and  not  even  an  extract  of  the  min- 
utes of  that  meeting  was  offered.  That  wafi 
a  very  Important  meeting  and  lasted  two 
days.  The  president  resigned  and  a  new  one 
was  elected.  Appellant  was  present,  and  the 
minutes,  if  properly  kept,  disclosed  the  action 
taken  by  him.  Whatever  may  have  been  the 
reason  for  omitting  the  Introduction  of  the 
minutes  of  that  meeting,  its  proper  recitals 
could  not  be  proved  by  an  oral  statement.  If 
there  was  any  consideration  for  this  deed, 
defendant  could  have  shown  it  in  the  proper 
way.  Coles  had  testified  that  on  April  8, 
1901.  the  said  mining  corporation  owned 
60,000  shares  of  the  capital  stock  of  the  Rib- 
bon Gold  Mining  Company,  par  value,  but 
did  not  know  Us  value  since  about  one  year 
before  April  8,  1901,  when  defendant  asked 
him,  "What  was  the  value  of  the  stock  one 
year  prior  to  April  3,  1901?"  And  again, 
"What  was  the  value  of  this  stock  prior  to 
April  3,  1901  r  Plalntirr  Interposed  the  ob- 
jection to  both  of  these  questions,  and  the 
court  sustained  the  same.  In  the  first  place. 
It  was  not  material  as  to  what  the  stock  was 
worth  one  year  before  the  deed  was  made, 
and  in  the  second  question  there  was  but  a 
repetition  of  the  first;  for  any  answer  thff 
witness  could  have  given  would  have  been 
as  to  the  value  one  year  prior  to  April  3, 
1901. 

There  were  24  assignments  of  error  as  to 
the  admission  of  testimony,  and.  having  care- 
fully considered  each  one.  we  do  not  find  any 
reversible  error  therein.  We  think  the  evi- 
dence sufficient  to  uphold  every  material  find- 
ing, and  that  the  Judgment  is  amply  supported 
by  the  findings. 
'  The  judgment  is  affirmed. 

We  concur:    CHIl'MAN,  P.  J.;  MCLAUGH- 
LIN, J. 


KIRKWOOD  V.  PALMER. 

(Supreme  Court  of  Colorado.    March  5,  lOOfJ.) 

CouBTs— Appeixatb  Jusiboiction  —  DiBTBIOr 
Court. 

Under  Sess.  Laws  1891,  p.  109,  S  3,  pro- 
viding for  appeals  from  tlie  county  court  to  the 
district  court  in  probate  cases,  an  appeal  lies 
from  a  judKment  In  an  action  concerning  prop- 
erty alleged  to  belong  to  the  estate  of  a  decedent 
and  wrongfully  withheld. 

Appeal  from  District  Court,  Summit 
County ;  Frank  W.  Owers,  Judge. 

Action  by  Thomas  Klrkwood,  administra- 
tor, against  Isaac  C.  Palmer.  From  a  Judg- 
ment of  the  district  court  dismissing  an  ap- 
peal from  the  county  court,  and  from  a  Judg- 
ment for  defendant,  plalntiCr  appeals.  Re- 
versed. 

James  Glynn,  for  appellant 

BAILET,  J.  Appellant,  who  was  plaintiff 
below,  became  Involved  in  litigation  in  the 
county  court,  concerning  certain  property 
alleged  to  belong  to  the  estate  and  said  to  be 
wrongfully  withheld  by  defendant  In  the 
county  court  Judgment  went  against  appel- 
lant and  he  appealed  to  the  district  court. 
After  the  appeal  was  taken  defendant  moved 
"to  dismiss  this  case  because  it  was  improp- 
erly appealed."  This  motion  was  sustained, 
the  action  dismissed,  and  plaintiff  prosecuter 
this  appeal. 

There  Is  nothing  In  the  motion  nor  in  the 
court  proceedings  to  show  wherein  the  case 
was  improperly  appealed.  Section  3,  p.  109, 
of  the  Session  Laws  of  1891,  In  force  at  the 
time  this  appeal  was  taken,  provides  for  ap- 
peals to  the  district  court  In  such  cases,  and 
an  Inspection  of  the  record  as  reproduced  in 
the  abstract  shows  that  the  statutory  provi- 
sions concerning  appeals  was  complied  with. 
Consequently,  we  conclude  that  the  appeal 
was  not  improperly  taken.  Therefore  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded to  the  district  court  for  further  pro- 
ceedings. 

Reversed. 

GABBERT,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


COOPER  V.  SHANNON. 
(Supreme  Court  of  Colorado.    March  5,  10(X».) 

1.  Wateks  and  Wateb  Courses  —  Water 
RiaiiTS— FoarKiTUBE. 

Where  land  was  sold  on  execution  against 
the  owner  entitlpd  to  a  water  rifiht  separate 
therefrom  the  fact  that  an  irrigation  company 
furnisliod  his  suoopssors  in  title  with  water 
during  the  three  sHcop»ding  years,  and  that  tlie 
execution  defennant  did  not  apply  for  water  for 
those  years  did  not  operate  sh  a  forfeiture  of  the 
execution  defendant's  interest  and  a  reap- 
propriation  of  tlie  water  right  by  the  purchasers 
of  the  land  at  sherifTs  sale. 

2.  Samb  —  iBRtOATiow  Companies— Bt-Laws 
— Construction. 

Where,  although  the  by-laws  of  an  irriga- 
tion company  required  application  for  the  water 
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to  lio  mnd(>  la  writins  each  year  and  that  "any 
p-o-son  entitled  to  purchase  prior  water  for  nae 
on  land  entitled  thereto,  who  shall  for  two  8uc- 
ci'ssive  years  fail  to  pay  for  water  for  such  land 
shall  be  deemed  to  have  forfeited  his  right  there- 
to," no  affirmative  action  was  taken  by  the  com- 
pany in  such  case,  the  by-law  could  not  have  the 
effect  of  vestinu  title  to  the  water  right  in  the 
company  or  vesting  title  thereto  in  another,  if 
the  company  delivered  the  same  amount  of 
water  to  the  other  consumer.  In  the  absence  of 
action  by  which  the  owner  of  the  right  was 
duly  notified. 

3.  Appeal  —  Findings  of  Coubt  —  Conclu- 
biveness. 

A  finding  by  the  trial  court  that  there  had 
been  no  abandonment  of  a  water  right  will  not 
be  disturbed  on  appeal. 

4.  Same   —   Sale   ob   Tbansfeb   of   W'ateb 

UlGITT. 

Although  a  water  right  may  be  appurte- 
nant to  the  land,  it  is  property  and  may  be  trans, 
ferred  either  with  or  without  the  land. 

[Ed.   Note. — For  cases  in   point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  §  l.'O.] 
6.  Same— Deed— CoNSTBUCTioN. 

A  water  right  being  a  distinct  subject  of 
(rant  and  transferable  either  with  or  without 
the  land,  whether  a  deed  conveys  the  water 
right  depends  on  the  intention  of  the  grantor, 
which  is  to  be  gathered  from  the  express  terms 
of  the  deed,  or  when  it  is  silent  as  to  the  water 
right,  from  the  presumption  that  arises  from  the 
circumstances,  and  whether  such  right  is  or  is 
not  incident  to  and  necessary  to  the  beneficial 
enjoyment  of  the  land. 

6.  Same  — Con VETANCE  —  CnABACTEB  of  In- 

8TBUMKNT. 

The  liegislature  of  1893,  by  direct  enact- 
ment, requires  that  all  the  formalities  of  the  con- 
veyance of  real  estate  shall  be  observed  in  the 
conveyance  of  water  rights. 

7.  Same— Sheriff's  Deed— Effect. 

The  right  to  have  water  delivered  at  a  stip- 
ulated price  is  a  valuable  right  and  where  a 
sheriff's  deed  does  not  purport  to  convey  the 
water  right,  there  must  be  some  intention  to  so 
convey  found  in  the  circumstances  attending 
the  conveyance,  before  such  result  can  be 
claimed. 

8.  Same. 

Where  a  sheriff's  deed  did  not  purport  to 
convey  the  water  right,  although  he  had  the 
right  to  levy  on  the  water  right,  but  did  not 
do  so,  neither  the  sheriff's  nor  the  purchaser's 
intention  can  control,  and  where  there  is  no  act 
of  the  judgment  defendant  from  which  an  in- 
tention to  convey  could  be  inferred,  the  water 
right  is  not  conveyed. 

9.  Same— Action  to  Quiet  Title— Issues. 

In  an  action  by  a  purchaser  at  sheriff's 
sale  to  qoiet  title  to  a  water  right  alleged  to 
have  been  appurtenant  to  the  land,  whether  the 
defendant  has  more  water  than  is  actually  need- 
ed for  the  irrigation  of  his  land  is  entirely  im- 
material to  the  issue  raised. 

10.  Same. 

Whether  defendant  is  entitled  to  hold  a  wa- 
ter right  for  the  reason  that  he  is  a  mere  ten- 
ant at  will,  is  a  question  which  cannot  be  rais- 
ed by  plaintiff,  since  even  if  defendant  cannot 
own  a  water  right  such  fact  does  not  vest  the 
title  in  the  plaintff. 

11.  Same— Fobfeitube  of  Wateb  Rioiit. 
The  mere  failure  of  the  owner  of  a  water 

right  to  go  to  the  irrigation  company  each  sea- 
son and  pay  the  stipulated  price  for  carrying 
his  water  does  not  entitle  any  other  person  to 
enter  into  a  contract  with  the  company  for  car- 
rying such  water  and  thereby  become  the  owner 
of  the  water  right. 

12.  Same— Statutes. 

Mills'  Ann.  St.  {  570,  requiring  ditch  com- 
panies to  furnish   water  whenever  they   have 


water  In  the  ditch  nnsold.  and  section  2297. 
providing  that  persons  having  purchased  and 
used  water  shall  have  the  right  to  continue 
to  purchase  such  water,  are  inapplicable  in  a 
proceeding  between  individuals  to  which  no 
ditch  company  is  a  party,  and  the  question  to 
be  determined  is  whether  a  sheriff's  deed  in- 
cluded a   water   right. 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; James    E.  Garrigues,  Jndge. 

Action  by  A.  A.  Cooper  against  Heury  N. 
Shannon.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  apeals.    Affirmed. 

J.  W.  Barnes,  for  appellant  John  Hipp, 
for   appellee. 

STEELE,  J.  The  warranty  deed  to  Shan- 
non, the  appellee,  for  the  N.  W.  Vk  of  section 
'M.  township  2  S.,  range  89  W.,  did  not 
purport  to  convey  water  rights ;  bat  the  ditdi 
company  Incorporated  in  1886,  the  year  after 
Shannon  bought  the  land,  recognized  bis  rigbt 
to  the  use  of  20  Inches  of  water,  as  a  prior 
right,  because  be  and  bis  grantors  had  been 
using  water  from  another  ditch  which  the 
company  incorporated  In  1886  bad  purchased. 
The  company,  when  it  purchased  the  old 
ditch,  agreed  to  recognise  certain  priorities, 
and  Shannon's  priority  was  one  that  It 
agreed  to  recognize,  and  the  records  of  the 
company  so  show.  On  June  14,  1894,  the 
sheriff  of  Jefferson  county  told  at  execution 
sale  all  the  right,  title,  and  interest  of  Stian- 
non  in  and  to  the  said  N.  W.  %,  and  on  De- 
cember 10,  1895,  the  said  sheriff  issued  bis 
deed  to  Eugene  F.  Conant  therefor.  The  ap- 
pellant. Cooper,  holds  the  land  through  mesne 
conveyances  from  the  purchaser  at  sheriff's 
sale.  In  1902,  McCain,  from  whom  Shannon 
purchased  the  said  N.  W.  %,  executed  a  quit- 
claim deed  to  Shannon  for  the  right  to  pur- 
chase the  20  inches  of  water  from  said  ditch, 
reciting  that  he  had  sold  the  same  to  Shan- 
non when  Shannon  bought  the  land.  Shannon 
has  been  occupying  the  N.  E.  ^  of  the  same 
section  for  several  years,  and  baa  been  en- 
gaged In  cultivating  the  land,  which  he  holds 
as  lessee.  It  Is  contiguous  to  the  land  he 
bought  from  Mr.  McCain,  and  can  be  supplied 
with  water  for  Irrigation  from  the  ditcb  tliat 
supplies  water  to  the  N.  W.  %.  The  action 
was  brought  by  Cooper  to  quiet  bis  title  to 
the  rigbt  to  purchase  20  inches  of  water  from 
the  ditch.  The  court  found  that  Cooper  wa» 
not  entitled  to  the  20  Inches,  and  that  Shan- 
non bad  the  right  to  purchase,  and  was  en- 
titled to  the  use  of,  the  20  inches  on  the  N. 
B.  %  of  said  section.  Cooper  brings  th» 
case  here  by  appeal. 

It  is  claimed  by  the  appellant:  (1)  The 
right  of  appellant  to  said  20  inches  of  water 
Intervened  as  against  appellee  by  reapproprl- 
atlon ;  and  the  right  of  ap[)ellee  thereto  was 
forfeited.  (2)  Appellee  abandoned  said  wa- 
ter right,  and  appellant  acquired  the  same  by 
reapproprlatlon.  (3)  Tbe  said  water  rigbt 
is,  and  at  all  times  has  been,  appurtenant  to 
said  N.  W.  %  of  section  34,  and  was  couv«yed 
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ns  such  by  the  sheriff's  deed  to  Eugene  F. 
Conant,  and  by  hlin  to  the  appellant  herein. 
(4)  Appellee  has  no  use  for  the  said  20 
inrhes  of  water  and  therefore  cannot  law- 
fnlly  bold  the  right  to  its  use  as  against  ap- 
]>ellant  (5)  Appellee  owns  or  holds  no  such 
interest  In  the  N.  W.  Yi  ot  said  section  34  as 
would  entitle  him  to  own  and  bold  the  right 
to  said  20  inches  of  water. 

The  appellee  did  not  quit  the  N.  W.  %  until 
sonic  time  during  the  year  180S,  and  did  not 
apply  for  water  during  the  years  1808,  1890, 
and  1900.  The  owners  of  the  N.  W.  %  did 
apply  for  water  for  these  years,  and  water 
was  furnished  them,  and  water  was  used 
during  these  years  on  the  said  N.  W.  %.  We 
are  of  opinion  that  the  fact  that  the  diitch 
company  furnished  water  during  the  years 
1898,  1899.  and  1900  to  the  owners  of  the 
N.  W.  \i  and  the  fact  that  Shannon,  who  had 
lost  bis  land  iu  the  year  1S9S,  did  not  apply 
for  the  water  for  these  years,  did  not  operate 
as  a  forfeiture  of  Shannon's  Interest  and  as 
a  reappropriatlon  of  the  20  Inches  by  the 
purchasers  of  the  land  at  sherifF's  sale. 
Although  the  by-laws  of  the  company  require 
application  for  the  water  to  be  made  in  writ- 
ing each  year,  and  that  "any  person  entitled 
to  purchase  prior  water  for  use  upon  land 
entitled  thereto,  who  shall  for  two  successive 
years  fail  to  pay  for  water  for  such  land, 
shall  be  deemed  to  have  forfeited  bis  right 
tbereto,"  no  aflSrmatlve  action  was  taken  by 
the  company;  and  in  the  absence  of  action 
hy  which  Shannon  was  duly  notified,  the  by- 
law of  the  company  which  provides  that  ''any 
person  who  shall  for  two  successive  years 
fail  to  pay  for  water  •  •  •  shall  be 
deemed  to  have  forfeited  his  right  thereto," 
cannot  have  tbe  effect  of  vesting  title  to  the 
water  right  In  the  company,  or  of  vesting 
title  tbereto  In  another,  if  the  company  de- 
livers tbe  same  amount  of  water  to  the  other 
consumer.  Forfeitures  are  not  favored  by 
the  law,  and  while  we  do  not  say  that  a 
ditch  company  may  not,  by  apt  words  in  tbeir 
contracts  or  by-laws,  provide  that  a  water 
right  shall  be  forfeited  by  failure  to  pay  the 
price  for  the  carriage  of  water,  we  do  say 
that  tbe  words  employed  In  tbe  by-laws  of 
this  company  do  not  so  operate. 

Tbe  court  found  that  Shannon  bad  not 
abandoned  his  water  right  We  shall  not 
dlstnrb  that  finding.  As  abandonment  is  a 
matter  of  Intention,  It  Is  peculiarly  within 
tbe  province  of  a  trial  court  to  determine 
from  all  tbe  facts  and  circumstances  of  each 
particular  case  whether  abandonment  has  or 
has  not  taken  place.  We  have  repeatedly 
held,  that:  "Although  a  water  right  may  be 
appurtenant  to  the  land,  it  is  the  subject  of 
property  and  may  be  transferred  either  with 
or  without  the  land.  Strlcltler  v.  City  of 
Colorado  Springs,  16  Colo.  61,  26  Pac.  313, 
25  Am.  St.  Rep.  24S.  Being  therefore  a  dis- 
tinct Bubject  of  grant,  and  transferable  either 
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with  or  without  the  land,  whether  a  deed  to 
land  convoys  the  water  right  depends  upon 
the  intention  of  the  grantor,  which  is  to  be 
gathered  from  the  express  terms  of  the  deed; 
or,  when  It  Is  silent  as  to  the  water  right, 
from  the  presumption  that  arises  from  the 
circumstances,  and  whether  such  right  ii«  or 
Is  not  Incident  to  and  necessary  to  the  bene- 
ficial enjoyment  of  the  land."  Aruett  v.  Lin- 
hart,  21  Colo.  188.  40  Pac.  3r>5 ;  Eessenier  I. 
D.  Co.  V.  Woolley,  32  Colo.  437,  76  Pac.  1053, 
105  Am.  St.  Kep.  91.  Moreover,  the  Legisla- 
ture of  1893  requires  that  all  the  fomiailties 
of  the  conveyance  of  real  estate  shall  be  ob- 
served In  the  conveyance  of  water  rights. 
The  right  to  have  water  delivered  at  a  stip- 
ulated price  Is  a  valuable  right,  and  as  the 
sherlfTs  deed  does  not  punwrt  to  convey  the 
water  right,  there  must  be  some  intention  to 
so  convey  found  in  tbe  circnnistances  attend- 
ing the  conveyance.  In  passing  vpoii  this 
point  the  trial  court  held  that  there  was 
nothing  In  the  circumstances  of  the  convey- 
ance to  show  that  it  was  the  Intention  of 
Shannon  to  convoy  the  water  right.  The 
deed  was  not  a  voluntary  deed;  it  was  the 
dewl  of  the  sheriff.  lie  had  the  right  to  Icv.v 
upon  the  water  right,  but  did  not  do  so ;  and 
the  court's  ruling  Is  clearly  correct  that  the 
sheriff's  Intention,  or  the  purchaser's  inten- 
tion, could  not  control,  and  that  as  there  was 
no  act  of  Shannon's  from  which  an  intention 
to  convey  the  water  right  could  be  inferred., 
the  water  right  was  not  conveyed. 

The  appellant  contends  that  It  appears  from 
the  tostimonj'  that  the  appellee  is  the  owner 
of  a  water  right  calling  for  35  inches  of  wator, 
which  is  more  than  sufficient  to  irrigate  the 
land  cultlvntod  by  liiin  in  the  N.  E.  %  of  said 
section,  and  cites  authorities  which  hold  that 
"no  right  can  be  aecurod.  either  by  diversion 
or  appropriation,  to  more  water  than  is  nec- 
essary for  the  proper  In-igation  of  land  to 
which  It  Is  applied."  This  rule  of  law  Is  one 
well  recognized  by  the  decisions  of  this  court 
and  of  the  court  of  appeals,  but  It  Is  not  a 
question  that  appellant  can  inject  into  this 
case.  That  question  cannot  be  determined  in 
a  proceeding  of  this  character,  whore  a  pur- 
chaser of  land  claims  a  water  right  as  being 
appurtenant  to  land  purchased  at  sheriff's 
sale.  Whether  the  appellee  has  more  water 
than  is  actually  needed  for  the  Irrigation  of 
his  land,  or  has  not  enough  with  which  to 
successfully  cxiltlvate  bis  soil,  is  entirely  im- 
material to  the  issue  raised.  The  question 
Is:  Did  the  sheriff  by  his  deed,  in  involun- 
tary conveyance,  convey  to  appellant's  gran- 
tor the  appellee's  water  right?  In  the  de- 
termination of  that  question  we  are  not  aldp<l 
by  determining  either  that  the  appellee  has  or 
has  not  more  water  than  Is  necessary  for  the 
irrigation  of  bis  laud. 

The  fifth  and  final  proposition  presented  by 
the  appellant  is  that  the  appellee  Is  not  the 
owner  of  land  under  the  ditch ;  that  be  is  a 
mere  tenant  at  will  of  the  N.  E.  %  of  said 
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section,  and  that  his  Intereet  therein  Is  not 
sufficient  to  entitle  him  to  hold  his  -water 
right  as  against  appellant  under  the  circum- 
stances of  the  case.  The  appellee  testified 
that  he  was  occupying  the  N.  E.  %  and  had 
heen  an  oc-cupant  of  It  for  18  years  or  more ; 
that  he  is  a  lessee  and  that  he  cultivated  It 
for  several  years.  Xo  reason  Is  assigned  in 
the  brief  of  counsel  why  one  who  Is  the  lessee 
«f  land  may  not  own  a  water  right,  and  we 
know  of  no  reason  why  the  lessee  of  land 
may  not  buy  and  hold  a  water  right,  or  why 
a  mere  occupant  of  laud  may  not  become  the 
owner  of  a  water  right,  and  use  It  himself  or 
sell  It  to  some  one  who  will  use  It.  More- 
over, this  question,  we  think  cannot  be  raised 
by  the  appellant;  for  even  If  the  appellee 
cannot  own  a  water  right  for  the  reasons 
Ktated,  such  fact  does  not  vest  the  title  to  the 
water  right  In  the  appellant  We  do  not  re- 
gard the  rulings  of  the  court  upon  the  trial 
■aa  constituting  reversible  error.  There  was 
-sufficient  competent  and  unobjectionable  teB- 
timony  to  sustain  the  judgment 

Counsel  says:  "Tlie  question  of  forfeiture 
-and  the  Intervention  of  the  right  of  appellant, 
which  we  consider  of  the  greatest  Impor- 
tance In  the  case,  the  court  passes  over  very 
lightly."  The  court  says,  in  its  opinion: 
"If  Shannon  forfeited  the  right  to  pay  the 
company  $1.35  an  Inch  to  have  it  carried  to 
him,  the  company  would  not  on  that  account 
Alone  have  the  right  to  carry  and  deliver  it 
to  you,  unless  the  water  belonged  to  Mr. 
Cooper.  I  cannot  see  how,  simply  by  Shan- 
non's failure  to  go  to  the  company  each  sea- 
son and  pay  $1.35  an  inch  to  carry  his  water, 
anybody  else  could  Iwb  up  and  say,  '1  will 
enter  into  a  contract  with  you  to  carry  Shan- 
non's water  for  me,  and  thereafter  I'll  own 
the  water.' "  This,  Instead  of  being  abso- 
lutely wrong,  as  counsel  Insists,  is,  we  think, 
absolutely  right.  Counsel  seems  to  think 
that  much  harm  will  come,  from  an  affirm- 
ance of  the  judgment,  to  the  ditch  companies. 
He  says :  "If  the  Judgment  is  affirmed,  then, 
indeed,  ditch  companies  are  between  the  up- 
per and  nether  millstones  of  sections  570  and 
2297,  Mills'  Ann.  St"  Section  570  requires 
<litch  companies  to  furnish  water  whenever 
they  have  water  In  the  ditch  unsold,  while 
section  2207.  provides  that  persons  having 
Iiurchased  and  used  water  shall  have  the 
right  to  continue  to  purclinse  such  water. 
But  the  ditch  company  Is  uot  before  us.  We 
are  to  determine  whether  a  sheriff's  deed  for 
land  Includes  a  water  right;  and  we  hold 
that  it  does  not.  The  ditch  company  did  noth- 
ing to  forfeit  appellee's  water  right,  and  we 
must  hold  that  he  still  has  the  right  to  buy 
water  for  a  beneflcial  use,  and  that  the  fact 
that  he  did  not  pay  for  nor  apply  for  the 
water  during  the  three  years  mentioned,  did 
not  work  a  forfeiture  of  his  right 

The  judgment  is  affirmed. 

The  CHIEF  JUSTICE  and  CAMPBELL,  J., 
concur. 


BOABD  OF  COMBS  OP  PIEBLO  COUN- 
TY V.  STIIAIT. 
(Supreme  Court  of  Colorado.    March  5,  190G.) 

1.  Statutes  —  ESACTMEST  Cosfebencb  Be- 
POBT— Constitutional  Law. 

The  passage  of  the  act  of  1899  (Taws  1809, 
p.  331.  0.  134).  fixing  tbe  salary  of  the  clerk  of 
the  district  court  of  counties  of  the  second  class 
at  $2,000  a  year,  the  adoption  by  ayes  and 
noes,  tbe  names  of  those  voting  being  entered 
on  the  joumnl,  of  the  report  of  a  conference 
committee  recommending  amendments  to  the 
original  bill  and  tbe  adoption  of  the  report, 
but  not  recommending  the  passage  of  the  act. 
was  a  Buflicient  compliance  with  Const,  art.  5. 
{  22.  providing  that  no  bill  shall  become  a  law 
except  by  a.  vote  of  a  majority  of  all  the  mem- 
bers of  each  house,  nor  unlem  on  its  final  pas- 
sage the  vote  be  taken  by  ayes  and  noes  and 
the  names  of  those  voting  be  entered  on  the 
journal,  and  section  23,  providing  that  no 
amendment  to  any  bill  by  one  bouse  shall  be 
concurred  in  by  the  other,  nor  shall  the  report 
of  any  conference  committee  be  adopted  in  ei- 
ther tionse  except  by  a  vote  of  a  majority  of  the 
members  elected  thereto,  taken  by  ayes  and  noes, 
and  the  names  of  those  voting  recorded  on  tbe 
joumaL 

2.  Same— Amendments. 

Where  a  bill  was  passed  by  the  Honse  and 
then  passed  in  the  Senate  after  amendments  be- 
ing made,  in  which  amendments  the  house  re- 
fused to  concur,  tbe  subsequent  adoption  by  the 
Uouse  of  the  report  of  a  conference  committee 
iitcluding  certain  of  the  amendments  adopted 
by  the  Senate  waa  a  sufficient  concurrence  in 
those   amendments. 

3.  Same— Pbintino  Amendments. 

Const,  art.  5,  i  22,  providing  that  all  sub- 
stantial amendments  to  bills  shall  be  printed 
for  the  use  of  members  before  the  final  vote  is 
taken  on  tbe  bill,  does  not  apply  to  amendments 
recommended  by  a  conference  committee  of  the 
two  houses. 

Api>eal  from  District  Court,  Pueblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  L.  B.  Strait  against  the  board 
of  county  commissioners  of  Pueblo  county. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Beversed. 

E.  E.  Hubbell,  John  M.  Waldron,  and  N. 
G.  Miller,  Atty.  Gen.,  for  appellant  H. 
Bidden,  for  appellee. 

STEELE,  J.  The  apitellee  (plaintiff  in  the 
district  court)  brought  his  action  to  recover 
certain  moneys  paid  by  him  as  clerk  of  the 
district  court  of  Pueblo  county  to  the  county 
treasurer.  Prior  to  1889,  the  salary  of  the 
clerk  of  the  district  court  of  Pueblo  county- 
was  fixed  by  the  law  of  1891  at  the  sum  of 
$2..'>00.  By  the  act  of  1800  (Laws  1899,  p. 
331,  c.  134),  the  salary  of  the  clerk  of  the 
district  court  of  counties  of  the  second  class 
was  fixed  at  tbe  sum  of  $2,000.  Pueblo,  for 
the  puriiose  of  fixing  the  salaries  of  public 
officers,  is  a  county  of  the  second  class. 
During  the  years  1901,  1902,  and  1003,  the 
said  clerk  paid  to  the  county  treasurer  the 
amount  of  fees  collected  by  him  as  such  clerk 
In  excess  of  the  expenses  of  his  office  and  the 
sum  of  $2,000.  Claiming  that  the  act  of  1899 
was  unconstitutional  and  that  the  law  of  1891 
flying  the  8alai7  at  the  sum  of  $2,500  had 
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never  been  repealed,  he  made  the  payments 
of  tliese  amountB  nuder  protest.  Judjcment 
was  rendered  In  Ills  favor  for  the  sum  of 
$1,500,  being  the  snu>  paid  under  protest 
Unrluff  the  years  1901,  1002,  and  1903.  From 
this  Judgment  tlie  board  of  county  com- 
missioners appealed. 

The  act  of  1899,  it  is  alleged.  Is  unconsti- 
tutional and  void,  because  the  Legislature 
failed  to  obJ^erre  the  provisions  of  the  Con- 
Ktitutlon  in  its  pnpsnge.  The  speciflc  objec- 
tions are:  (1)  Said  net  was  never  as-seuted 
to  by  the  Senate  and  Honse  of  Represent- 
atives by  a  vote  of  a  majority  of  the  members 
elected  thereto,  taken  in  the  manner  i>re- 
wcribed  by  the  Constitution.  Ci)  Material 
IMtrts  of  said  act  of  1800  were  IncorjMjrated 
into  it  by  the  Senate  us  amendments,  and 
were  never  concurred  In  by  the  Honse  of 
Representatives  in  the  manner  prescribed  by 
the  Constitution.  (3)  By  the  adoption  of  the 
i-onference  committee  i-eport  material  amend- 
ments to  said  bill  were  adoptetl  which  were 
never  printed  liefore  the  ilnni  vote  on  said 
bill  was  taken,  as  prescribed  by  the  Consti- 
tution. 

The  bill  (n.  B.  !«).  originated  in  the 
House,  where  it  was  rejmlarily  passed,  after 
being  amende<l  In  the  conunittee  of  tiie  whole 
house  on  Febniary  I't.  1H9J).  The  bill  was 
amended  in  the  Senate.  The  House  refusing 
to  concur  In  the  Senate  amendments,  a  con- 
ference committee  was  ai)|K)inted.  The  con- 
ference committee  reported  that  It  had  had 
said  bill  under  consideration,  "and  l)eg  leave 
to  submit  the  following  report,  and  re<'om- 
mend  that  it  be  adoirfed:  Tlie  following 
amendments  are  made  to  snid  bill  as  amended 
In  the  Senate."  Then  follow  nnmerous  amend- 
ments recommended  by  the  conunittee.  The 
rei)ort  of  the  conunittee  Is  entered  in  the 
Honse  .Toumal  of  the  elghty-flfth  day.  being 
March  20.  1800.  M  the  afternoon  session  of 
the  following  day,  March  3'>th.  the  report  of 
the  conference  committee  having  been  laid 
before  the  House.  Mr.  DIckerson's  motion 
that  the  rejmrt  of  the  committee  be  not  con- 
curred In  and  that  another  conmiittee  be 
api>onte<l  whs  lost  by  a  vote  of  12  for  and 
46  against  the  motion.  The  report  of  the 
committee  was  then  adopted  by  a  vote  of  .TO 
yeas,  10  na.vs.  The  names  of  those  voting  on 
the  motion  to  not  concur  and  on  the  motion 
to  adopt  the  rejwrt  were  taken  by  ayes  and 
noes',  and  the  names  of  tho:<e  voting  entered 
upon  the  Jounial.  On  April  1st,  the  confer- 
ence committee  report  was  read  in  the  Senate, 
and  immediately  thereafter  tlie  motion  to 
adopt  the  report  was  carried  by  an  aye  and 
nay  vote:  For  the  report,  27;  against  the 
re|><>rt.  0.  The  names  of  those  voting  being 
entered  in  the  journal.  Following  the  i-oU 
call  on  the  motion  to  adopt  the  reiwrt  of  the 
conference  committee,  the  House  Journal 
recites :  "A  constitutional  majority  of  all  the 
members  elected  to  the  House  of  Kepresent- 
atives  having  voted  In  the  affirmative,  the 
bill  Is  passed."    Following  the  roll  call  on 


the  adoption  of  the  report  of  the  conference 
committee,  the  Senate  Journal  recites :  "A 
majority  having  votetl  in  the  affirmative,  the 
report  was  declared  adopted."  The  only 
other  recitals  in  the  journals  after  these 
are  those  which  state  that  the  announcenieut 
was  made  that  the  bill  was  about  to  be 
signed,  and  was  signed.  In  the  presence  of 
the  members.  In  the  determination  of  the 
questions  Involved  it  Is  necessary  to  consider 
sections  22  and  23,  art.  5,  of  the  Constitution. 

Section  22  provides  that  "all  subr^tantini 
amendments  made  thereto,  shall  be  printed 
for  the  use  of  mi'mbei-s  liefore  tlie  final  vote 
Is  taken  on  the  hill,  and  no  bill  shall  become 
a  law  excei)t  by  a  vote  of  a  majority  of  all 
the  nieml)ers  elected  to  such  honse,  nor  un- 
less on  Its  final  passage  the  vote  be  taken  by 
ayes  and  noes,  and  the  names  of  those  voting 
be  entere<l  on  the  Journal."  Section  23  pro- 
vides: "No  amendment  to  any  bill  by  one 
house  shall  he  concurred  in  by  the  other,  nor 
shall  the  reiwrt  of  any  conference  committee 
lie  adoi)te<l  in  either  house  except  l>y  a  vote 
of  a  majority  of  the  members  elected  thereto, 
taken  by  ayes  and  noes  and  the  names  of 
those  voting  recorded  upon  the  journal  there- 
of." 

The  House  had  refused  to  concur  In  the 
Senate  aiiiondnients.  and  because  of  this 
disagreement  a  conference  committee  was 
ai)poInted.  The  bill  claselfled  the  counties 
and  fixed  the  salaries  of  county  and  district 
officers ;  and  the  conference  committee  re- 
ported a  bill  that  differed  materially  from 
the  bill  as  passe<l  by  the  Senate  or  the  orig- 
inally passc<l  by  the  House.  The  journals 
contain  no  roll  call  uiwn  the  final  passage  of 
the  bill  unless  the  vote  on  the  ndoirtloii  of  the 
conference  committee  reiwrt  shall  be  regardetl 
as  the  vote  on  final  pas.snge.  We  are,  then, 
confrontwl  with  a  situation  which  ropilrea 
tis  to  either  api)rove  or  disapprove  a  practice 
of  the  legislative  assembly  In  the  pas.'«age  of 
bills.  To  dlsjiitprove  of  this  practice  ma.v 
lead  to  gi'cat  confusion  In  governmental 
afTnlrs.  and  although  that  fact  should  not, 
and  would  not,  have  a  <-(mtrolling  Influence, 
It  should  have  great  weight,  and  we  should 
resolve  any  doubt  In  our  minds  In  favor  of 
the  validity  of  the  legislative  prw-eflure. 
^loreover,  we  shouhl  show  great  deference  to 
the  legislative  construction  of  the  Consti- 
tution, particularly  with  reference  to  i.s  con- 
struction of  the  |>rocediire  provided  by  the 
Constitution  for  tlie  passage  of  bills. 

Kiidlich.  In  speaking  of  the  weight  that 
should  l»e  given  to  the  practical  construction 
of  the  Constitution  by  officers  acting  under 
it,  says:  "Tlie  greatest  deference  is  shown 
by  the  courts  to  tlie  interpretation  put  uix>» 
the  Constitution  by  the  Legislature,  in  the 
enactment  of  laws,  and  other  jiractical  ajipll- 
catlon  of  constitutional  iirovlslons  to  the 
legislative  business,  when  the  interpretation 
has  had  the  silent  aiHinlescence  of  the  people. 
Including  the  legal  profession  and  the  judici- 
ary,  and  esiietially  when  Injm-ious  results 
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would  follow  tUe  disturbing  of  it."  Endlicb 
on  Interpretation  of  Statutes,  §  527.  "Great- 
er weight  is  also  given  to  the  practical  con- 
struction of  forms  of  proi'edure  than  to  that 
which  concerns  the  substance  of  legislation. 
When  there  is  a  real  doubt  of  the  proper  In- 
terpretation of  a  constitutional  provision  re- 
lating to  the  course  of  procedure,  It  should  be 
solved  In  favor  of  the  practical  construction 
given  it  by  the  Legislature."  Cooley's  Constitu- 
tional Limitations,  SG. 

The  provision  of  the  Constitution,  "Nor 
shall  the  report  of  any  conference  committee 
be  adopted  In  either  house  except  by  a  vote 
of  a  majority  of  the  members  elected  thereto, 
taken  by  ayes  and  noes,  and  the  names  of 
those  voting  be  recorded  upon  the  Journal 
thereof,"  undoubtedly  refers  to  the  final  vote 
upon  bills  reported  from  conference  com- 
mittees, because  all  the  solemnity  attendant 
upon  the  passage  of  bills  is  recjulred  to  be 
observed  in  the  vote  upon  such  report  If 
the  report  in  this  instance  had  been  confined 
to  the  classification  of  counties  and  the 
amounts  of  salaries  determined  by  either 
bouse,  and  had  recommended  that  the  bill  as 
amended  by  the  conference  committee  be  pass- 
ed, then  there  would  probably  be  no  question 
raised  concerning  the  regularity  of  the  legisla- 
tive procedure ;  but  the  conference  committee 
recommended  a  classification  of  the  counties, 
and  salaries  for  officers,  differing  materially 
from  the  bills  passed  by  either  branch  of  the 
General  Assembly,  and  did  not  In  terms  rec- 
ommend that  the  bill  pass  as  so  amended, 
but  recommended  that  the  repoi-t  be  adopted. 
■VVe  are  not  without  serious  doubts  as  to  the 
correctness  of  the  legislative  practice,  and 
we  are  not  prepared  to  say  that  unaided  by 
the  legislative  construction  of  the  articles  of 
the  Constitution,  our  construction  would 
have  been  the  same;  but  it  is  our  duty  to 
resolve  the  doubt  in  favor  of  the  validity  of 
the  act  Although  the  report  of  the  confer- 
ence committee  does  not  recommend  the 
passage  of  the  bill  as  amended  by  the  com- 
mittee, the  vote  upon  the  adoption  of  the  re- 
iwrt  was  taken  by  ayes  and  noes,  and  the 
names  of  those  voting  were  entered  upon  the 
journals  of  the  resi)ective  houses,  and  both 
bouses  regarded  the  adoption  of  the  report 
as  the  passage  of  the  bill.  The  journal  of  one 
branch  declared  that  the  bill  was  passed. 
The  bill  was  signed  by  the  presiding  officer 
of  eadi  house.  The  journals  contain  recitals 
showing  tliat  before  signing,  the  presiding 
officer  of  each  body  announced  that  he  was 
about  to  sign,  and  did  sign,  the  bill  In  the 
presence  of  the  body  over  which  he  presided. 

Counsel  state  that  It  Is  the  practice  of  con- 
ference committees  to  report  all  sorts  of 
things,  and  amendments  of  bills  are  among 
their  most  usual  acts.  The  bill  under  con- 
sideration dealt  mainly  with  the  amounts 
of  the  salaries  to  be  paid  public  officers.  As 
the  two  houses  could  not  agree,  it  was  the 
province  of  the  conference  committee  to  sub- 
mit a  reiK>rt  recommending  amounts  to  be 


fixed  as  salaries  upon  which  the  two  houses 
could  agree.  And,  as  the  very  purpose  of  a 
conference  committee  is  to  effect  a  compro- 
mise, we  are  not  i)erpared  to  say  that  the 
conference  committee  that  bad  the  bill  now 
before  us  under  consideration  e.\ceeded  its 
legitimate  powers  or  performed  fuuctloiis  be- 
longing to  the  body  of  the  Legislature  In  rec- 
ommending the  fixing  of  salaries  for  officers 
differing  in  amount  from  those  fixed  by  the 
bill  of  either  bouse.  And  in  at  least  two 
other  Instances  at  the  same  session  of  the 
General  Assembly  conference  committees  re- 
porteu  amounts  differing  from  those  fixed  by 
the  respective  bouses,  and  the  reports  of 
these  committees  do  not  recommend  that  the 
bills  as  amended  by  the  conference  committee 
be  passed,  but  that  the  amendments  l>e  con- 
curred in.  An  examiuation  of  various  jour- 
nals fails  to  show  a  uniform  practice  iu  the 
recommendations  of  conference  committees. 
When  an  agreement  has  been  reached  the 
practice  has  been  to  call  the  roll,  upon  the 
motion  to  adopt  or  reject  the  report,  and  en- 
ter the  names  of  those  voting  for  and  against 
the  motion  in  the  journal.  The  adj>ptIon  of  the 
report  of  the  conference  committee  has,  as 
far  as  we  are  advised,  been  regarded  as  the 
passage  of  the  bill,  and  this  whether  the  re- 
port recommended  the  passage  of  the  bill,  a 
concurrence  In  the  amendments  proposed, 
or  merely  the  adoption  of  the  report  The 
conference  committee  recommended  that  the 
bin,  as  amended  by  the  Senate,  be  further 
amended ;  and  as  the  bouse  never  concurred 
in  the  Senate  amendments,  but  refused  to  so 
concur,  it  is  insisted  that  as  the  house  never 
gave  Its  assent  to  the  senate  amendments, 
the  bin  was  not  constitutionally  passed.  The 
legislative  practice,  as  shown  by  an  Inspec- 
tion of  the  journals  of  several  sessions.  Is  to 
recommend  amendments  that  change  materi- 
ally the  bills  as  passed  by  the  separate  bodies 
of  the  General  Assembly;  and  we  are  of 
opinion  that  the  adoption  of  the  report  of 
this  conference  committee,  which  recommend- 
ed that  the  bill  as  amended  by  the  Senate  be 
further  amended.  Is  the  equivalent  of  a  con- 
currence by  the  House  In  the  Senate  amend- 
ments and  the  assent  to  the  amendments 
proposed  by  the  conference  committee. 

As  to  the  third  objection,  that  relating  to 
the  printing  of  amendments  made  by  the 
adoption  of  the  conference  committee  report 
we  are  of  the  opinion  that  the  section  men- 
tioned (22)  does  not  apply  to  amendments 
recommended  by  a  conference  committee, 
but  does  apply  to  the  ordinary  legislation, 
and  means  that  ail  substantial  amendments 
made  to  bills  by  either  house  shall  be  printed 
before  the  final  vote  is  taken.  Unless  we 
adopt  this  view,  or  bold  that  a  conference 
committee  cannot  propose  amendments,  the 
section  which  requires  the  vote  by  ayes  and 
noes  and  the  record  thereof  In  the  journal  up- 
on the  adoption  of  the  reiwrt  of  conference 
committees  is  meaningless,  and  the  procedure 
tlirougb  the  conference  committee  is  of  no 
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creater  effect  than  that  through  any  other 
oommlttee.  In  tbia  matter  also  we  Bbould 
•how  great  deference  to  the  legislative  con- 
struction. And  an  examination  of  the  Tarl- 
oos  Journals  shows  that  many  of  the  im- 
portant laws  now  upon  the  statutes  have 
been  passed  In  substantially  the  same  manner 
as  the  bill  under  consideration.  As  our  duty 
requires  to  resolve  any  doubt  we  may  have 
In  favor  of  the  legislative  procedure,  we 
most  uphold  it  In  this  Instance. 
The  judgment  is  reversed. 


(34  Colo.  302) 

SQUIRES.  Water  Com'r,  v.  LIVESET.  et  al. 
(Supreme  Court  of  Colorado.    March  0,  lOOG.) 
Watkbs  and  Water  Coukses — Division — In- 
junction—rAiiTiES—lt£Ai,  Paeties  in   In- 
terest. 

In  a  suit  to  enjoin  a  water  commissioner 
from  diverting  water  in  a  stream  from  the  use 
of  prior  appropriators  to  the  use  of  subsequent 
appropriators,  the  subsequent  appropriators,  be- 
ing the  persons  really  iuteiested,  are  neoessary 
parties,  and  their  absence  is  fatal  to  the  validity 
of  the  decree. 

Appeal  from  District  Court,  Garfield 
County ;  John  T.  Shumate,  Judge. 

Suit  for  Injunction  by  Samuel  Llvesey  and 
others  against  Frank  D.  Squires,  water  com- 
missioner for  district  No.  39,  Oarfleld  county, 
Colo.  From  a  judgment  In  favor  of  plaintiffs, 
defendant  appeals.    Reversed. 

S.  G.  McMullin  and  H.  A.  Dubbs,  for  appel- 
lant.   J.  W.  Dolllson,  for  appellees. 

GUKTER,  3.  Llvesey,  King,  Armstrong, 
and  Rothschild  filed  their  complaint  against 
appellant.  Squires,  water  commissioner  for 
district  No.  39.  The  allegations,  as  far  as  pet^ 
tinent  to  this  ruling,  were  in  substance  as 
follows:  Llvesey  owns  a  one-sl.\th  Interest 
In  water  priority  No.  70,  which  Is  of  5  feet 
decreed  to  the  creek  and  Newman  ditch. 
Armstrong  and  Rothschild  each  own  a  one- 
twelfth  Interest  in  the  same  priority,  and 
King  owns  2.S  feet  of  priority  No.  120,  decreed 
to  the  same  ditch.  These  claims  are  under  a 
statutory  water  decree  entered  by  the  district 
court  of  Garfield  county  In  1880.  In  the 
same  decree,  Lemuel  Stewart,  Mrs.  Moore, 
and  others  obtained  priority  No.  21  for  6  feet 
of  water  In  the  Roan  Creek  ditch,  and  In  Feb- 
ruary, 1890,  the  same  court  entered  a  decree 
in  favor  of  Hoppel,  Chadwick,  and  others 
for  the  H.,  V.  C.  &  S.  ditch  for  9.7  feet  sub- 
ject to  the  former  decree.  The  ditches  are 
all  on  Roan  creek,  said  county.  The  Roan 
Creek  ditch  is  3  miles  above  the  mouth  of  the 
creek:  the  creek  and  Newman  ditch  Is  5 
miles  further  up,  and  the  H.,  V.  C.  &  S.  ditch 
Is  7  miles  still  further  up  the  stream.  Stew- 
art ot  nl.  no  longer  have  rights  In  the  Roan 
Creek  ditch,  which  they  can  lawfully  loan  or 
divert  from  the  ditch  or  from  the  Roan  creek 
either  for  the  purpose  of  saving  crops  or  for 
the  more  economical  use  of  water.  Stewart 
has  attempted  to  loan  to  said  Hoppel  2  feet 


of  the  water  decreed  to  the  Roan  Creek  ditch, 
to  be  taken  from  the  stream  through  the  H., 
y.  C.  &  S.  ditch  for  the  Irrigation  of  Hoppel's 
land.  Mrs.  Moore  has  likewise  attempted  to 
loan  to  said  Chadwick  one-half  a  foot  of 
water  decreed  to  the  Roan  Creek  ditch  to  be 
taken  from  the  stream  through  the  H.,  V.  0. 
&  S.  ditch.  In  1901,  without  the  notice  pro- 
vided by  session  laws  1890.  defendant  Squires, 
water  commissioner,  pretending  to  act  under 
said  statute,  turned  Into  the  H.,  V.  C.  &  S. 
ditch  2^  feet  of  water  decreed  to  the  Roan 
Creek  ditch,  and  refused  to  allow  It  to  flow 
down  the  stream  for  those  lawfully  entitled 
thereto.  Ills  only  authority  was  an  order 
from  Stewart  and  Mrs.  Moore.  This  has  In- 
juriously affected  plaintiffs,  who,  without 
avail,  demanded  of  the  defendant  that  be 
allow  the  water  to  flow  down  the  stream. 
There  Is  a  shortage  of  water  in  the  stream 
and  only  the  prior  appropriators  will  be  sat- 
isfied. The  plaintiffs  require  for  their  crops 
all  the  water  decreed  to  them  and  all  unused 
water  of  prior  appropriators.  Other  facts  are 
alleged  not  material  to  this  ruling.  The  gist 
of  the  allegations  of  the  complaint  Is :  Stew- 
art and  Mrs.  Moore  have  no  right  to  loan 
their  priorities  In  the  Roan  Creek  ditch  to 
Hoppel  and  Chadwick,  and  therefore  that 
the  defendant  commissioner  had  no  right  to 
divert  the  water  called  for  by  such  loan  from 
Roan  creek,  but  should  have  permitted  It  to 
flow  down  the  creek  to  satisfy  the  priorities 
awarded  the  creek  and  Newman  ditch.  The 
prayer  of  the  complaint  was  for  an  Injunc- 
tion restraining  the  defendant  commissioner 
from  diverting  water  In  accordance  with  the 
loan  from  Stewart  and  Mrs.  Moore  to  Hoppel 
and  Chadwick.  It  will  sufllce  to  say,  that 
the  answer,  while  admitting  certain  allega- 
tions of  the  complaint,  traversed  others  not 
80  admitted.  A  replication  was  filed  putting 
in  Issue  certain  allegatlong  of  the  answer. 

The  court,  upon  the  pleadings  and  certain 
admissions  of  fact,  entered  a  decree  perpet- 
ually restraining  defendant  from  In  any  man- 
ner diverting  water  from  said  Roan  creek, 
or  causing  to  flow  Into  or  throngh  the  H..  V. 
O.  ft  8.  ditch  any  of  the  water  theretofore 
appropriated  and  decreed  to  the  Roan  Creek 
ditch,  or  In  any  manner  preventing  the  water 
so  appropriated  to  said  Roan  Creek  ditch 
from  fiowing  down  and  through  the  channel 
of  said  Roan  creek  for  the  use  and  benefit  of 
those  lawfully  entitled  thereto.  From  the 
facts  thus  far  set  out  it  sufficiently  appears 
that  the  defendant,  the  water  commissioner, 
bad  no  real  Interest  In  the  questions  Involved 
In  the  case,  that  Is,  the  right  of  Stewart  and 
Mrs.  Moore  to  loan,  and  the  right  of  Hoppel 
and  Chadwick  to  borrow,  the  priority  in  the 
waters  of  Roan  creek.  The  water  commis- 
sioner had  no  higher  duty  to  Stewart  and 
Mrs.  Moore,  the  lenders  of  the  water  right, 
and  to  Hoppel  and  Chadwick,  the  borrowers 
thereof,  than  to  the  plaintiffs  In  the  case;  he 
was  simply  the  agent  designated  by  the  law 
for  distributing,  for  purposes  of  irrigation. 
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the  waters  of  tlie  district,  and  It  was  not  any 
part  of  Ills  duty  to  appear  for  said  lenders 
and  borrowers  and  defend  their  Interests  In 
the  ense  any  more  than  It  was  hia  duty  to 
appear  for  and  defend  the  rights  of  the  plain- 
tiffs in  the  case.  Xo  fun--!  has  been  provided 
hini  under  the  law  with  which  to  defend 
such  litigation.  While  a  proper  party,  ho 
was  merely  a  nominal  party  to  the  litiga- 
tion ;  the  partirs  really  Interested  in  the  ques- 
tions at  issue  were  Stewart  and  Mrs.  lloore, 
IIoppoI,  and  Chadwlok.  If  the  decree  ren- 
dered In  this  case  is  blndinjc;  upon  the  four 
parties  last  named,  then  their  Interests  have 
been  adjudi<'ated  without  their  ever  having 
had  tiieir  day  In  court.  The  decree  Is  cer- 
tainly not  binding  on  them  because  they  have 
not  had  such  day.  If  the  decree  has  any 
effect  at  all  its  effect  would  he  against  the 
coniniissioner  and  not  against  such  parties. 
Its  effect  would  simply  l:e  to  adjudicate  by 
piecemeal  important  interests.  Tliat  Mrs. 
Moore  and  Stewart  and  Iloppel  and  Chad- 
wick  being  the  real  parties  In  interest  to  the 
controversy  were  necessary  parties,  and  tlieir 
ab.sence  from  the  litigation  fatal  to  tlie  de- 
cree is  stare  decisis  in  this  jurisdiction.  The 
nonjoinder  of  nwessary  parties  it  may  be 
here  observed  was  pointed  out  by  the  demur- 
rer. The  demurrer  was  overruled,  and  after- 
wai-ds  the  answer  came  in,  and  the  case  was 
ruled  as  above  stated. 

In  Brown  et  al.  v.  Farmers'  High  Line 
Canal  &  Reservoir  Company,  2(5  Colo.  (>(!. 
."C  Pac.  1S3.  i)laIntifC«  in  error,  23  In  number, 
filed  their  bill  to  restrain  tlie  defendant  In 
error,  the  Farmers'  High  Mne  Canal  & 
Reservoir  Company,  from  compelling  them 
to  prorate  water  with  its  stockholders  and 
otliers  whose  appropriations  were  subsequent 
to  tlieirs.  From  the  bill  it  appeared  inter 
alia  that  the  plaintiffs  were  the  owners  in 
severalty  of  certain  tnu;ts  of  land  under  de- 
fendant's ditch,  that  they  diverted  definite 
amounts  of  water  from  the  natural  stream 
through  defeudjinfs  ditch  from  1872  to  1885, 
and  applied  the  same  to  a  l)eneflclal  use.  that 
since  they  had  continued  such  use  and  the 
payment  of  compensation  to  defendant  for 
the  carriage  of  their  water  until  1804  and 
18S»5,  when  they  were  prevented  from  so  do- 
ing by  the  wrongful  acts  of  defendant.  That 
the  defendant  had  recognized  the  priorities 
of  the  plaintiff  prior  to  18!V1  and  180.").  There 
were  numerons  stockholders  of  defendant 
whose  priorities  it  was  claimed  were  of  a 
later  date  than  the  priorities  of  the  i)laintiirs. 
The  defendant,  however,  claimed  tlie  right 
in  time  of  scarcity  of  water  In  its  ditcii  to 
com]>el  the  plaintiffs  to  prorate  with  other 
consumers  notwitiistandlng  their  priorities 
were  sulisequent  to  plaintiffs'.  The  (piestion 
of  a  defect  of  parties  defendant  was  ])resent- 
ed  by  demurrer  and  sustained.  Plaintiffs 
st<XHl  upon  their  complaint,  and  brought  the 
case  here  by  error.  The  judgment  below 
was  affirmed.  The  court  in  niling  said: 
"Section  11  of  the  Code  of  Civil  Procedure 


provides  that  any  person  may  be  made  a 
defendant  who  has  or  claims  an  Interest  In 
the  eontroversj'  adverse  to  the  plaintiff,  or 
who  Is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  In- 
volved therein.  While  it  .-ippears  that  the  In- 
jury complained  of  results  solely  from  the 
action  of  the  defendant.  It  also  appears  that 
It  Is  acting  as  the  agent  and  In  behalf  of  oth- 
er stockholders  and  consumers  of  water  un- 
der Its  ditch,  upon  the  theory,  as  we  have 
seen,  that  such  stockholders  or  oousuniers 
are  entitled  to,  or  claim,  the  right  to  prorate 
In  the  water  claimed  by  plaintiffs,  when  by 
reason  of  scarcity  the  ditch  is  not  entitled 
to  its  full  supply  of  water  from  the  natural 
stream.  The  real  controversy,  therefore,  is 
betNveen  them  and  the  idaintlffs.  To  grant 
the  relief  demanded  without  their  presence 
would  deprive  them  of  that  which  they  claim, 
without  giving  tliem  an  opportunity  to  I>e 
heard.  •  ♦  ♦  In  this  case  the  rights  of 
the  stockholders  as  among  themselves,  are 
directly  Involved,  and  their  relative  rights 
cannot  'be  finally  settled  and  their  respective 
claims  judicially  determined  In  their  absence. 
They  are.  therefore,  necessary  parties,  and 
should  have  been  joined  as  defendants." 
The  court  cites  authorities,  among  them 
Beasley  v.  Shiveley,  20  Or.  508.  26  Pac.  84C, 
and  therefrom  (luotes  approvingly  the  follow- 
ing: "A  court  may  determine  any  contro- 
versy between  the  parties  l)efore  It,  when 
It  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but 
where  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties  it  may  dismiss  the  com- 
plaint or  cause  them  to  l)e  brought  In.  as 
the  exigencies  of  the  case  may  require. 
»  ♦  »  The  better  practice  in  the  circuit 
court  is  to  order  the  necessary  parties  to  be 
brought  in,  and  that  should  always  lie  done 
under  ordinarj-  circumstances.  But  we  have 
no  such  authority,  and  could  only  In  a  prop- 
er ca.se,  and  whei-e  the  e«piltie3  justify,  re- 
mand the  cause  to  tlie  court  below  for  that 
puriiose." 

In  Farmers'  High  Line  Canal  &  Reservoir 
Company  v.  White,  32  Colo.  114,  7."  Pac.  415, 
the  facts  pertinent  to  the  ruling  were  these. 
In  1800,  the  Golden  Canal  was  constructed  to 
divert  the  water  of  Clear  creek  for  purixjses 
of  irrigation.  In  1872,  the  structure  was  en- 
larged. In  1884,  in  statutory  proceedings 
bi*ought  for  that  purpose  a  first  priority  was 
awarded  the  canal  for  .^0.8  cubic  feet. of  wa- 
ter as  of  date  of  original  construction,  and  a 
second  priority  for  154  feet  as  of  the  date  of 
the  first  enlargement.  In  15*85,  the  defend- 
ant, the  Fanners'  High  Line  Reservoir  & 
Canal,  was  iucon)orated  and  acquired  the 
rights  of  tlie  canal.  Plaiutiffs  were  consum- 
ers of  water  which  the.v  had  utilized  through 
the  canal  liefore  its  purchase  by  the 
defendant  company.  Plaintiffs  asserted  a 
priority  not  later  than  1.S72.  It  further  ap- 
peared from  the  complaint  that  the  defend- 
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ant  company  after  It  acquired  the  canal  en- 
larged the  same  at  different  times  and  by 
divers  methods  claimed  to  have  aecured  for 
carriage  therein  a  large  quantity  of  water  In 
addition  to  that  represented  by  its  first  two 
priorities  and  In  times  of  scarcity,  and  when 
the  water  commlsaiouer  had  cut  out  the  later 
appropriation  defendant  company,  entirely 
disregarding  plaintiffs'  priority,  bad  compel- 
led and  threatened  thereafter  to  compel  plain- 
tiffs to  prorate  the  water  of  the  first  two  ap- 
proprlatlMis  in  which  they  were  owners  with 
Its  stockholders  whose  rights  attached  later 
than  the  priorities  of  which  plaintiffs  were 
owners.  All  of  its  stockholders  were  not 
joined  with  the  defendant  company  as  par- 
ties defendant.  Thedefectofthepartlesdefend- 
:int — that  is,  the  absence  of  the  stockholders 
of  defendant — was  presented  by  demurrer, 
and  in  other  appropriate  ways  in  the  court 
below,  but  such  objection  was  overruled.  Tbe 
defendant  answered  over.  This  court  held 
that  such  stockholders  were  necessary  parties 
defendant,  that  their  absence  was  not  cured 
by  answering  over,  and  that  their  absence 
was  fatal  to  the  judgment  of  tbe  court.  This 
court  In  ruling  said:  "In  Brown  t.  Canal 
Co.,  supra,  which  In  all  substantial  respects 
;>resents  the  same  issues  as  the  case  in  hand, 
it  was  held  that  the  parties  claiming  the 
right  to  prorate  are  necessary  parties  and 
must  be  joined  as  codefendants  with  the 
ditch  company.  •  ♦  *  It  was  so  palpably 
erroneous  for  tbe  trial  court,  against  defend- 
ants' objections  to  proceed  to  a  decree  with- 
out the  presence  of  lndlsi)en8ably  necessary 
parties  that,  for  this  mistake  alone,  the  de- 
cree must  be  reversed.  Their  interests  as 
consumers  are  manifestly  affected.  An  at- 
tempt has  been  made  to  pass  ui)on  valuable 
rights  and  deprive  parties  thereof  without  an 
opportunity  to  be  heard,  and  with  no  one  be- 
fore the  court  upon  whom  rested  the  duty  of 
protecting  the  rights  involved  as  against 
those  making  the  assault.  •  •  •  We  are 
of  the  opinion  •  •  •  the  doctrine  there 
enunciated  by  Mr.  Justice  Goddard  is  right 
and  must  be  adhered  to.  Only  a  slight  con- 
sideration will,  we  think,  clearly  demonstrate 
It.  The  controversy,  as  was  there  said,  is 
not  the  one  between  independent  ditch  com- 
panies, but  between  appropriators  or  con- 
sumers of  water  from  tbe  same  ditch.  Cer- 
tainly, plaintiffs  would  be  the  Inst  ones  to 
say  that  the  defendant  ditch  company  was 
under  less  obligation  to  protect  their  Inter- 
ests as  water  consumers  than  to  guard  the 
Interests  of  tlieir  stockholders,  who  are  also 
consumers.  The  defendant  stockholders  are 
concerned,  not  only  as  much  in  tlie  ditch 
enterprise,  but  they  also  occupy  the  position 
of  water  consumers,  and  in  that  respect  sus- 
tain towards  the  defendant  company  i)rwise- 
ly  tbe  same  relation  that  tbe  plaintiffs  do, 
and  In  such  capacity  are  entitled  to  be  beard 
upon  the  charges  made  In  the  complaint. 
Tbe  legal  duty  of  defendant  company  Is  to 
all  its  water  consumers,  whether  stockholders 


or  merely  boldlng  contracts  from  It  for  serv- 
ice as  a  carier.  In  such  a  controversy  as 
this  It  can  no  more  represent  water  con- 
sumers who  are  stockholdei's  than  it  can 
represent  the  plaintiffs  who  are  water  con- 
sumers and  not  stockholders.  It  ought  not 
to  take  sides  in  the  domestic  dispute.  This 
defect  of  parties  defendant  was  sufiiciently 
urged  in  the  trial  court  by  motion,  by  de- 
murrer, by  answer,  by  motion  for  nonsuit, 
and  at  every  stage  of  the  trial  where  it  was 
proper  to  make  the  suggestion.  The  fact  that 
defendant  company  answered  over  after  de- 
murrer does  not  waive  tbe  point,  for  the  rea- 
son that  its  stockholders  were  necessary  par- 
ties defendant,  without  whose  presence  the 
court  ought  not  to  have  proceeded  to  a  trial, 
and  a  decree  that  would  be  binding  on  them 
cannot  be  rendered  In  their  absence.  •  ♦  • 
Had  we  affirmed  this  judgment,  tbe  defend- 
ants not  made  parties  would  not  be  bound 
by  it,  but  might  in  a  subsequent  action,  liti- 
gate the  claim  which  plaintiffs  have  liere 
asserted.  Courts  should  not  try  actions 
piecemeal." 

We  conclude  that  Stewart  and  Mrs.  Moore, 
Hopi)el,  ana  Chadwick  were  necessary  parties 
to  this  proceeding,  and  their  absence  there- 
from is  fatal  to  the  decree  below  and  con- 
stitutes a  sufficient  reason  for  Its  reversal. 
Other  i>olnts  are  made,  some  of  tb^n  of  in- 
terest, which  we  do  not  rule  for  two  reasons, 
one,  they  may  not  arise  upon  a  second  trial, 
if  one  be  had,  two,  we  should  not  rule  them 
in  the  absence  of  the  parties  really  interested 
In  them.  When  such  questions  are  ruled  they 
should  have  the  opix>rtunity  to  be  present 
and  to  be  heard. 

Judgment  reversed. 

The  CHIEF  JUSTICE  nnd  MAXWELL,  J., 

concur. 


AUSTIN  V.  VAX  LOON. 
(Supreme  Court  of  Colorado.    March  5,  1900.) 

Tboveb  and  Conversion— Action— Accbuai, 

—Limitations. 

Plaintiff  delivered  certain  cattle  to  defend- 
ant, who  agreed  to  herd  and  not  to  remove  them 
from  the  state  and  to  deliver  them  with  their 
increase  to  plaintiff  in  G.  county,  Kan.,  on  de- 
mand, for  which  services  defeudaut  was  to  re- 
reive  a  certain  sum  per  head  per  month.  De- 
fendant, without  plaintiff's  knowIpdKe  or  eon- 
sent,  removed  the  cattle  to  Colorado  In  18'to 
and  about  October  5,  1S!)7,  plaintiff  first  de- 
manded tlie  cattle  and  their  increase,  and  ten- 
dered tile  amount  due  defendant  under  the 
contract,  wliirh  he  refused.  Held,  that  plain- 
tiff's canse  of  action  for  conversion  of  the  cat- 
tle, for  the  puriJose  of  starting  the  statute  of 
limitations,  nrirued,  not  on  the  date  defendant 
removed  the  rattle  from  Kansas,  but  on  the 
date  of  his  refusal  to  deliver. 

jKd.  Note. — For  cases  in  point,  see  vol.  '•". 
Cent.  Dig.  Tboveb  and  Convebsion,  {{  18C, 
IbT.l 

Error  to  District  Court,  Cheyenne  Coun- 
ty;  H.  (t.  Lunt,  Judge. 
Action  by  William  E.  Austin  against  Ueu- 
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ry  Van  Jamu.    From  a  judgment  In  favor  of 
UefeuOiiiit,  plaintiff  brings  error.    Revei-sed. 

In  November,  1897,  plaintiff  in  eri-or  brought 
an  action  to  recover  from  tiie  defendant  In 
error  tlie  value  of  certain  cattle.  His  right 
of  action  was  basetl  uiton  averments  In  the 
complaint  substantially  as  follows:  That 
in  May,  1800,  in  Gove  county,  Kan.,  he  and 
defendant  entered  into  a  contract  under  and 
by  virtue  of  which  he  delivered  to  the  de- 
fendant certain  cattle,  who  agreetl  to  herd 
and  keep  them  on  the  Smoky  Hill  river,  al)ove 
Kussell  Springs,  in  Kan.,  and  Kot  to  remove 
them  from  that  state,  and  to  deliver  tliem, 
together  with  the  increase,  to  the  plaintiff 
in  the  county  of  Gove  on  demand.  For  these 
services  the  defendant  was  to  rec-elve  a  speci- 
fied sum  per  head  per  mouth;  that  the  de- 
fendant, without  the  knowledge,  consent  or 
permission  of  the  plaintiff,  in  the  fall  of 
185)0,  removed  these  cattle  from  Kan.,  to  the 
(•ounty  of  Cheyenne,  In  the  state  of  Colorado, 
where  the  defendant  now  resides;  that  on 
or  about  the  Gth  day  of  October,  1897,  in 
the  county  of  Cheyenne,  ijlaintiff  demanded 
of  the  defendant  the  cattle  and  their  in- 
crease, and  then  and  there  offered  to  pay 
the  defendant  the  amount  due  him  xuider  the 
contract,  and  that  defendant  refused  to  de- 
liver either  the  cattle  originally  delivered  or 
tlielr  Increase.  The  reasonable  value  of  the 
stock  is  averred,  and  judgment  prayeil  ac- 
i-ordlngly.  To  this  complaint  a  demurrer  was 
interposed,  based  ui)on  several  groiuids,  but 
we  shall  only  consider  the  one  to  the  effect 
that  the  action  was  barred  by  the  statute 
of  limitations,  as  tliat  was  the  only  ground 
passed  njwn  by  the  trial  court.  It  was  held 
below  that  the  stattite  of  limitations  Imrred 
the  action,  and  tlie  cause  was  dismissed. 
I'lalntlff  brings  the  case  here  for  review  on 
error. 

II.  51.  5Ilnor.  for  plaintiff  In  error.  Tal- 
bot, Deuison  &  Wadley,  for  defendant  In 
error. 

GABBKRT,  C.  J.  (after  stating  the  facts). 
Counsel  for  defendant  In  error  concede  that 
this  Is  an  action  In  trover  for  the  vahie  of 
proi)erty  converted,  and  contend  that  the  con- 
version occuri-ed  when  the  cattle  were  re- 
moved to  this  state,  and  therefore  the  stat- 
ute of  limitations  bars  the  action,  for  It 
was  not  conimenctKl  for  more  than  six  years 
after  such  removal.  On  l>ehalf  of  plaintiff, 
counsel  claim  there  was  no  conversion  until 
after  the  demand  upon  defendant  to  deliver 
tlie  cattle  and  his  refusal  to  comply  with 
that  demand.  The  Important  question  to  de- 
termine Is,  whether  or  not  the  removal  of 
the  cattle.  In  the  circumstances  disclosed  b.v 
the  complaint,  was  a  conversion  thereof. 
A  conversion.  In  the  sense  of  the  law  of 
trover,  consists  either  In  the  appropriation 
of  a  chattel  by  a  party  to  his  own  use  and 
beneficial  enjoyment,  or  In  Its  destruetlon, 
or  in  exercising  dominion  over  It  to  the  ex- 


clusion or  In  defiance  of  the  rights  of  th* 
owner,  or  In  withholding  the  iiossosslon 
from  the  owner  under  a  claim  of  title  in- 
consistent with  the  title  of  the  latter.  2 
I  Greenleaf,  J  042.  None  of  these  elements  of 
I  trover  are  present  In  the  case  at  bar,  in  so 
far  as  disclo.sed  by  the  averments  of  the 
complaint.  The  defendant  was  the  bailee  of 
the  cattle.  lie  was  to  herd  and  kee])  them 
for  an  agreed  compensation.  He  was  in  the 
rightful  iMJssession  of  them  at  the  time  tliey 
were  removed.  The  plaintiff  had  no  right 
to  the  possession  until  demand  and  tender 
of  the  amount  due  the  defendant  under  the 
contract.  The  plaintiff,  by  the  action  of  the 
defendant  In  removing  the  cattle,  was  not 
deprived  of  any  dominion  or  control  over 
them  he  did  not  theretofore  possess.  The  de- 
fendant violated  his  contract,  but  In  so  doing 
he  in  no  manner  exercised  control  or  do- 
minion over  or  made  use  of  the  cattle  dif- 
ferent from  what  be  would  had  he  continued 
to  herd  them  on  the  range  agreed  upon. 
Such  violation  did  not  affect  or  change  the 
condition  of  the  cattle,  nor  did  defendant 
thereby  deny  the  pialntlflTs  title  or  evidence 
an  Intent  to  convert  them  to  his  own  use. 
The  status  and  rights  of  the  parties,  by  the 
violation  stated,  so  far  as  this  caj^e  Is  con- 
cerned, were  no  different  from  what  they 
woxild  have  been  had  defendant  ranged  the 
cattle  below.  Instead  of  above  Russell  Springs, 
as  agreed.  A  mere  change  In  the  range  was 
in  no  sense  an  appropriation.  The  removal 
pleadeil  was  a  breach  of  the  contract,  with 
respect  to  the  place  the  defendant  shouM 
herd  and  keep  the  cattle,  and  nothing  more, 
and  did  not  amount  to  a  conversion.  Sparks 
V.  Purdy.  11  Mo.  219:  28  Enc.  G82;  WikkI 
on  I.Ira.  (3d  Ed.)  p.  421.  «  184. 

The  statute  of  limitations  does  not  begin 
to  run  In  favor  of  a  bailee  until  he  converts 
the  property  to  his  own  use.  Rclzenstein  v. 
Marquardt"aowa)  39  X.  W.  r>Ofi.  i  L.  R.  A. 
318.  9  Am.  St.  Rep.  477.  We  are  of  the 
opinion  there  was  no  conversion  \mtll  the 
refusal  of  the  defendant  to  deliver  the  cattle 
to  the  plaintiff,  and  that  the  court  erred  in 
sustaining  the  demurrer  to  the  complaint  uj)- 
on  the  ground  we  have  considered. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  renin  nde<l  for  further- 
proceedings  not  inconsistent  with  the  views 
exnressed  In  this  opinion. 

Reversed  and  remanded. 

GODDARD  and  BATI.EY,  JJ.,  concur. 


CITY  OF  CRIPPLE  CREEK  v.   ADAMS. 

(Supreme  Court  of  Colorado.    March  5.  1900.) 

1.  MuNiciPAi,  Corporations  -^  Establish- 
ment OF  Waterworks— Issuance  of  Bonds. 
2  Mills'  Ann.  St.  $  4403.  subd.  0.  author- 
izing municipalities  to  contract  an  indebted- 
ness for  the  purcliase  or  construction  of  water 
works  for  fire  and  domestic  purposes,  and  for 
the  construction  or  purchase  of  canals  for  sup-- 
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plying  \rater  for  irrigation  in  the  municipality, 
whpn  con-sidere<l  in  connection  witli  sulidivisions 
70.  72,  and  73.  and  Mills'  Ann.  St.  Rev.  Supp.  «« 
44;)0a-4480r,  relatini?  to  the  condemnation  of 
property  for  the  constiuction  of  waterworks, 
etc..  authorizes  a  town  to  issue  bonus  for  the 
purchase  of  water  rights  to  secure  water  for  its 
inhabitants. 

Z  Same— BoTTA    FiDB    Pukoharers— Failube 
OF  L'oxsiDEEATiON— Defense. 

A  municipal  ordinance  autliorized  the  is- 
siiaat-e  of  bonds.  It  stated  the  consideration  on 
which  they  were  to  be  issued  as  the  payment 
of  water  rights,  and  averred  how  they  should 
be  nuchenticated.  The  bonds,  containing  an 
unconditional  promise  to  pay  a  specified  sum 
at  a  f^ofinite  dnte,  were  issued  pursuant  to 
th«»  ordinance.  The  municipality  had  power  to 
issue  them.  Held,  that  the  failure  of  the  con- 
sideration for  the  bonds  by  reason  of  the  failure 
of  title  to  the  water  rights  did  not  affect  the 
rights  of  a  purchaser  for  value,  without  notice, 
"before  maturity. 

3.  Samf. 

Mimicipai  bonds  issued  under  authority  of 
law  iio-j.-ipss  the  attributes  of  commercial  paper 
and  pass  b.v  deliver.T  or  indorsement,  and  are 
not  subject  to  equities  in  the  hands  of  a  holder 
for  value  Itefora  maturity  without  notice. 

|E<I.  Xotc. — For  <-.ases  in  point,  sec  vol.  .%, 
<?ent.  l)ig.  Municipal  Co:porati',ns.  SS  1982- 
lalK).] 

4.  Same. 

Jlunicipal  bonds  issued  to  procure  water 
works  as  authorized  by  law  recited  that  they 
were  issued  for  a  valuable  consideration,  and 
that  nil  acts  required  to  l>e  done  precedent  lo 
and  in  the  issue  of  the  bonds  to  render  the 
same  valid  had  Iven  performed  as  provided  by 
law.  The  recital  was  not  contradicted  b.v  a 
public  re<'ord  with  notice  of  which  the  public 
was  oharg-'d.  Held,  that  the  defense  of  failure 
of  consideration  was  not  available  against  a 
parchaser  for  value  without  notice  before  ma- 
turity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipr.l  Corporations,  §  IDSti.j 

5.  Same— IsscAXCK  of  Boxns— Validity. 

Honds  issued  by  a  mtinicipality  for  the  pur- 
chase of  water  rights  for  the  purpose  of  sup- 
plying water  to  its  inhabitants  arc  not  within 
2  Mills'  Ann.  St.  SS  4447.  444!).  relating  to  an- 
nual aj>propriations  and  providing  that  no  con- 
tract shall  be  made  or  expense  incurred  unle.ss 
an  approfiriation  shall  have  been  previously 
made,  .-ind  (he  ))assage  of  an  appropriation  ordi- 
nance before  the  issuance  of  the  bonds  was  not 
necessn  ry. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3G, 
Cent.  Dig.  Municipal  Corporations,  §  3926.] 

6.  Same— ISTF.nEsT— Statftes. 

Under  Jlills'  Ann.  St.  §  22.">2,  allowing 
interest  <m  monej-s  due  on  any  instrument  iu 
writing,  unpaid  couiious  on  municipal  bonds 
draw  interest  after  maturity. 

Error  to  District  Court,  Feller  County; 
Louis  W.  Cuuulughnin,  Judge. 

Action  by  Fred  C.  Adams  'igalnst  the  city 
of  CriiJide  Crwk.  Judgment  for  plaintiff. 
Defendant  brings  error.    Affinned. 

H.  II.  Chirk,  for  plaintiff  in  error.  Chas. 
31.  lirown,  for  defeudaut  in  error. 

GT'-VfEU.  J.  This  was  an  action  on  cer- 
tain Coupons  belonging  to  bonds  issued  by 
dcfondiiiit  city.  There  was  a  judgment 
.igniust  the  defendnnt,  and  it  brings  the  case 
here  for  review.  The  case  was  8ubmitte<I 
below    uiiou   the  pleadings  and   an   agreed 


statement  of  tlie  facts.  TUerefiom  the  per- 
tinent facts  appear  to  have  been  as  fol- 
lows: In  July,  1895,  an  ordinance,  entitled 
"An  ordinance  to  provide  for  the  Issue  of 
bonds  for  the  i)uri)08e  of  supplying  water 
to  the  town  of  Cripple  Creek,  and  to  provide 
for  the  levy  of  a  tax  sutlicient  to  pay  the 
annual  interest  thereon,  and  extinguish  the 
principal  thereof,"  was  passed  by  the  board 
of  trustees  of  defendant  city,  then  the  town 
of  Cripple  Creek.  The  ordinance  author- 
ized the  issuance  of  bonds  in  the  principal 
sum  of  if-WiOOO,  In  the  name  of  the  town 
of  Cripple  Creek,  for  the  puriwse  of  pur- 
chasing water  rights,  and  securing  to  the 
inhabitants  of  said  town  water  for  tlieir  use. 
It  further  provided  that  "said  bonds  shall 
state  on  tlie  face  thereof  the  title  of  this 
ordinance  and  the  title  of  the  general  stat- 
ute of  Colorado  in  pursuance  of  which  tlie 
same  are  issued,  and  the  corporate  seal 
of  the  town  sliall  be  affixed  thereto  by  the 
mayor  and  they  slmll  be  signed  by  the 
mayor  and  town  treasurer  and  attested  by 
the  town  clerk."  Tlie  ordinance  in  all  partic- 
nlars,  it  is  admitted,  complied  with  the 
statute.  It  provided,  inter  alia,  for  the  levy 
of  special  taxes  sufficient  to  pay  the  annual 
interest  on  the  bonds,  and  to  create  a  sink- 
ing fvuid  for  the  payment  of  their  prin- 
cipal at  maturity,  and  that  it  siiould  be  irrc- 
pealabie  until  the  indebtotlness  provided  for 
therein  should  be  fully  paid.  Pursuant  to 
this  ordinance  tlie  town  authorities  Issued 
bonds  in  payuient  for  water  rights  to  be 
used  for  the  purpose  stated  in  the  ordi- 
nance; that  is,  for  supplying  the  Inhabi- 
tants of  said  town  with  water.  These  bonds, 
except  as  to  tlie  number  of  the  bond,  are 
identical  in  form.  Material  parts  of  the 
bonds  are  the  following:  "The  town  of 
Cripple  Crook,  *  ♦  »  for  value  received, 
*  ♦  •  hereby  promises  to  pay  to  bearer, 
two  hundred  and  fifty  dollars  »  ♦  »  on 
tlie  third  day  of  July  1001,  but  ."said  town  of 
CrippI(^  ('reck  reserves  the  right  to  pay  the 
same  at  any  time  after  the  third  day  of  .July 
1!HM),  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum,  payable  semian- 
nual ly,     •     *     *." 

The  lioiid  coii'talns  this  recital:  "This 
bond  is  one  of  a  series  of  bonds  of  like  tenor 
and  date,  which  the  said  town  of  Cripple 
Creek  has  issued  for  the  purpose  of  purchas- 
ing water  rights  nei'pssar.v  to  stipply  saul 
town  with  water.  In  jiursuance  of  an  ordi- 
nance of  said  town  of  Cripple  Creek  duly 
and  in  due  time,  form  and  manner  adopted, 
published  and  made  a  law  of  the  said  town, 
entitled,  '.\n  ordinance  to  provide  for  the  is- 
sue of  bonds  for  the  purpose  of  suppl.vliijf 
water  to  the  town  of  Cripple  Creek,  and  to 
provide  for  the  levy  of  a  tax.  sufficient  to  pay 
the  annual  inti-rest  thereon  and  extinguish 
tlie  princiiial  thereof,  and  under,  by  virtue  of, 
aii<l  In  acciirdaiice  and  In  full  and  strict  coni- 
pllaiice  with,  the  provisions  of  an  act  of  the 
General  Assembly  of  the  state  of  Colorado, 
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entitled  "An  act  In  relation  to  Municipal 
Corporations,"  approved  April  4th,  A.  D.  1877, 
as  amended  by  tbe  Acts  of  tbe  said  General 
Assembly  approved  March  2d,  A.  D.  1887, 
and  April  Cth,  A.  D.  1891' ;  and  It  Is  hereby 
certified  and  recited  that  all  acts,  conditions 
and  things  required  to  be  done  precedent  to, 
and  In  tbe  Issuing  of  this  bond,  to  render 
the  same  lawful  and  valid,  have  been  proper- 
ly done,  happened  and  performed  In  regular 
and  In  due  time,  form  and  manner  as  pro- 
vided by  law.  •  •  *  In  testimony  where- 
of, the  said  town  of  Cripple  Creek  has  caused 
this  bond  to  be  sealed  by  Its  corporate  seal, 
signed  by  Its  mayor,  attested  by  Its  clerk, 
and  countersigned  by  Its  treasurer,  this  lOtb 
day  of  October  A.  t>.  ISO."?.  Hugh  R.  Steele, 
Mayor.  Attest:  J.  K.  Hurd.  Town  Clerk. 
[Seal.]  Countersigned:  D.  C.  Weyland,  Town 
Treasurer." 

Coupons  were  attached  to  the  bonds,  all 
of  which  were  In  the  following  form : 
"flO.OO.  On  the  third  day  of  January  A.  D. 
1896,  The  Town  of  Cripple  Creek,  In  the 
County  of  El  Paso  and  State  of  Colorado, 
will  pay  the  ten  dollars,  In  gold  coin,  at  the 
office  of  its  Treasurer  in  Cripple  Creek,  or  at 
the  Chemical  National  Bank  of  and  In  tbe 
City,  County  and  State  of  New  York,  D.  S. 
A.,  at  tbe  option  of  the  holder,  being  six 
months  Interest  on  water  bond.  D.  C.  Wey- 
land, Town  Treasurer." 

Ten  of  these  bonds  and  the  coupons  belong- 
ing thereto  were  purchased  by  plaintiff  for 
value,  and  without  notice  or  knowledge  of 
any  alleged  infirmity  therein  before  tbe  fail- 
ure of  the  consideration  therefor  hereinafter 
mentioned.  After  the  purchase  of  the  bonds 
and  coupons  by  plaintiff,  the  title  to  the 
water  rights.  In  consideration  of  which  they 
were  Issued,  failed.  It  is  not  claimed  that 
any  actual  fraud  attended  tbe  transaction. 
The  coupons  so  purchased  are  those  upon 
which  the  Judgment  below  was  entered.  It 
Is  contended  by  tbe  defendant  that  such  Judg- 
ment should  be  reversed,  and  the  grounds  of 
such  contention  will  be  considered  in  the 
order  presented  In  the  briefs. 

1.  It  is  contended  that  the  Legislature  has 
not  conferred  upon  towns  or  cities  the  power 
of  Incurring  a  bonded  indebtedness  for  the 
purpose  of  purchasing  water  rights,  that  the 
bonds  in  this  instance  were  issued  for  such 
puriMse,  and  that  such  Infirmity  is  apparent 
on  the  face  of  the  bonds.  Section  4403. 
BUbd.  6,  2  Mills'  Ann.  St,  empowers  towns 
and  cities  to  contract  an  indebtedness  on 
behalf  of  the  city  and  upon  the  credit  thereof 
by  borrowing  money  or  Issuing  bonds  of  tbe 
city  for  the  purpose  of  purchasing  or  con- 
structing water  works  for  fire  and  domestic 
purposes,  and  for  the  purpose  of  the  construc- 
tion or  purchase  of  a  canal,  or  canals,  or 
some  suitable  system  of  supplying  water  foi 
Irrigation  in  the  city  or  town.  As  Incidental 
to  this  power,  and  to  make  it  effective  tht 
city  has  by  express  legislative  euactmenc 
(lie   right  of  condemnation,   tbe  power   to 


construct  and  purchase  reservoirs,  the  power 
to  provide  pumps  and  conducting  pipes  and 
ditches,  tbe  power  to  take  water  from  the 
public  streams  of  tbe  state,  and  the  power 
to  purchase  water  and  water  rights  for  tbe 
purpose  of  supplying  themselves  wltb  wa- 
ter. 2  Mills'  Ann.  St.  f  4403,  subds.  70,  72, 
73,  also  sections  4430a-4430c,  Mills'  Ann. 
St.  Rev.  Supp.  The  Legislature  when  It 
gave  tbe  municipalities  of  this  state  power 
to  purchase  or  construct  a  system  of  water 
works  undoubtedly  Intended  to  give  them 
every  power  necessary  to  effectuate  such 
general  power.  We  Judicially  knov  that  in 
many  Instances  this  general  power  would 
amount  to  nothing,  unless  there  went  with 
It  the  power  to  purchase  water  rights  of  ear- 
lier priorities  than  the  city  could  acquire  by 
diversion  and  appropriation.  We  think  tbe 
town  of  Cripple  Creek  had  authority  under 
said  section  4403,  to  issue  bonds  for  the  pur- 
chase of  water  rights,  therefore,  that  such 
recitals  in  the  bonds  were  not  fatal  to  the 
bonds  or  coupons  issued  and  attached  thereto. 
2.  It  is  contended  that  tbe  failure  of  con- 
sideration for  the  bonds,  by  reawn  of  tbe 
failure  of  title  to  tbe  water  rights,  in  con- 
sideration of  which  they  were  issued,  is  fatal 
to  tbe  bonds.  The  town  of  Cripple  Creek 
authorized  the  Issuance  of  these  bonds,  stat- 
ed the  consideration  upon  which  they  were 
to  be  issued — ^that  Is,  in  payment  of  wato* 
rights — and  stated  how  the  bonds  should  be 
authenticated.  In  other  words,  by  the  ordi- 
nance, pursuant  to  wblch  tbe  bonds  were- 
Issued,  tbe  town  of  Cripple  Creek  authorized 
the  issuance  of  tbe  bonds,  and  left  to  the 
board  of  trustees  to  determine  tbe  existence 
and  sufficiency  of  the  consideration  for  which 
tbe  bonds  should  issue.  It  further  told  tbe 
public,  by  tbls  ordinance,  when  it  could  put 
faith  In  the  bonds ;  that  is,  when  tbey  should 
be  authenticated  by  the  signature  of  the 
mayor,  clerk,  and  treasurer.  The  bonds 
when  issued  were  an  unconditional  promise 
to  pay  a  certain  sum  of  money  at  a  definite 
time.  The  coupons  attached  thereto  were  of 
like  effect.  The  city  had  tbe  power  to  Issue 
them.  Before  the  maturity  of  the  bonds,  or 
coupons,  they  were  purchased  by  plaintiff 
for  a  valuable  consideration,  and  without 
notice  or  knowledge  of  the  infirmity  therein. 
Municipal  bonds  are  clothed  wltb  all  the  at- 
tributes of  negotiable  or  commercial  paper, 
pass  by  delivery  or  Indorsement,  and  are  not 
subject  to  eqxiitles  (where  the  power  to  is- 
sue them  exists)  in  the  bands  of  holder  for 
value,  before  due.  without  notice.  Dillon's 
Municipal  Corporations,  vol.  1  (3d  Ed.)  { 
486.  "Such  securities  are  made  to  raise 
money  by  their  sale,  and  this  object  would  be 
defeated  if  tbey  were  subject  to  equities 
(wheie  the  power  to  issue  exists)  in  the 
hands  of  bona  flde  holders."  Id.,  and  au- 
thorities there  cited.  This  was  a  sufficient 
reason  for  precluding  tbe  defense  of  a  fail- 
ure of  consideration  as  against  tbe  buuda. 
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A  further  reason  Is,  the  recital  of  facts  in 
the  bonds.  The  recital  in  the  bonds  that 
they  have  been  issued  for  a  valuable  consider- 
ation was  purely  as  to  a  matter  of  fact,  and 
the  recital.  "And  it  is  hereby  certified  and 
recited,  that  all  acts,  conditions,  and  things 
required  to  be  done  precedent  to,  and  In  the 
issue  of  this  bond  to  render  the  same  lawful 
and  valid  have  been  pi-operly  done,  happened, 
and  iierformed  in  rofcular  and  due  time,  form, 
and  manner  as  provided  by  law,"  when  ap- 
plied to  the  matter  of  consideration  for  the 
bonds  was  purely  as  to  a  matter  of  fact, 
and  such  recital  as  to  such  matter  of  fact 
is  no  where  contmdicted  by  a  public  record 
with  notice  of  which  the  ]>ublic  is  charged. 
Chaffee  County  v.  Potter,  142  U.  8.  355,  12 
Sup.  Ct  210,  a'.  L.  Ed.  lOlO. 

3.  It  is  next  contended  that  no  appropria- 
tion ordinance  had  been  passed  before  the 
bonds  were  issued',  as  required  by  sections 
4447  and  444».  2  Mills'  Ann.  St.  The  bonds 
and  coniKtns  involved  are  not  within  such 
statutes.  Lendville  Illuminating  Gas  Com- 
pany v.  City  of  Ijendvllle,  »  Colo.  App.  400, 
402,  403.  49  P.  268. 

4.  The  next  contention  made  is  that  in- 
terest should  not  have  been  allowed  upon 
the  couiions  after  maturity.  This  exact 
que<«tion  is  ruled  In  Lake  County  v.  Linn, 
29  Colo.  446,  459,  68  Pac.  831) ;  It  being  there 
held  that  the  rule  In  this  state  that  compound 
interest  may  not  be  recovered  does  not  apply 
to  unpaid  coupons  belonging  to  municipal 
bondF,  and  that  such  coupons  under  section 
2252.  Aliils'  Ann.  St.,  draw  interest  after 
maturity. 

The  Judgment  below  should  be  afRrmed. 

The  CHIEF  JUSTICE  and  MAXWELL,  J., 
concur. 


WILSON  v.  PEOPLE. 
(Supreme   Court  of   Colorado.    Feb.    5,    100<».) 
Elections— Violation   of  Election  Laws— 

CBIKINAL  PBOSECrTION— .Tttrisdiction. 
Act  March  37.  1801  (Mills'  Ann.  St  Kcv. 
Supp.  S  41S0a),  provides  that  the  repeal  or  revi- 
Kion  of  any  statute  or  part  thereof  shall  not 
extinguish  any  penalty  which  may  have  been 
incurred  thereunder  unless  the  repealing  act 
Hhall  so  expresslv  provide.  Act  April  3.  1905 
a^awH  lOO.'j.  p.  188.  c.  100),  in  relation  to  reg- 
istration. <-oastitote<l  a  complete  and  original 
act  designed  to  create  a  new  and  distinct  sys- 
tem of  registration,  and  provided  that  "all  acts 
and  parts  of  arts  inconiiistent  with  the  provi- 
sions of  this  act,  a.s  well  as  the  penalty  there- 
under, are  hereby  repealed."  JJcld,  that  a  prose- 
cution for  a  violation  of  the  provisions  of  the 
election  law  of  18tM  (Laws  18!t4.  p.  (iS.  c.  8), 
brought  before  the  passage  of  act  of  1905,  re- 
lating to  the  registation  of  electors,  could  not 
he  maintained  after  the  enactment  of  the  stat- 
ute of  1905. 

Gunter  and  Steele,  JJ.,  dissenting. 

En  Banc.     Error  to  District  Court,  Pueblo 
County:   J.  H.  Voorheos.  Judge. 
£.  H.  Wilson  watt  couvlcteU  of  a  violation 


of  the  election  law,  and  he  brings  error.    Re- 
versed. 

On  January  14.  1905,  the  plaintiff  In  error 
(defendant  below)  was  Indicted  for  the  viola- 
tion of  the  provisions  of  the  election  law  of 
1894  relating  to  the  registration  of  qualified 
electors.  On  April  5,  1905,  an  act  known  as 
the  "Booth  Registration  T>aw"  was  approved, 
and  went  into  effect  from  that  date,  which 
covered  the  entire  subject  of  registration, 
and  which  provided,  inter  alia,  that  "all  acts 
and  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  as  well  as  the  penalty 
thereunder  are  hereby  repealed."  On  the 
20th  of  April,  1005,  his  counsel  filed  a  motion 
to  dismiss  the  Indictment  and  discharge  the 
defendant  upon  the  ground  that,  the  latter 
act  having  repealed  the  former  and  all  pen- 
alties Incurred  thereunder,  there  was  no  law 
under  which  the  Indictment  could  be  prose- 
cuted or  nn.v  punishment  administered.  This 
motion  was  overruled.  Thereafter,  on  the 
2d  day  of  May.  1005,  the  cause  was  tried  to 
a  Jury.  Upon  the  trial  the  defendant  in  va- 
rious ways,  presented  objections  to  the  Jo- 
rlsdictlon  of  the  court  to  proceed  with  the  tri- 
al, which  were  overruled.  A  verdict  of  guil- 
ty was  retiirned,  and  defendant  sentenced  to 
Imprisonment  In  the  penitentiary  for  not  less 
than  three,  nor  more  than  five  years.  To  this 
sentence  this  writ  of  error  is  prosecuted. 

Lyman  I.  Henry  and  K.  B.  McAliney  (John 
M.  Waidroii.  speclnl  counsel),  for  plaintiff  In 
error.  S.  Harrison  \\TiIte,  C.  S.  Essex,  N.  C. 
Miller.  Atty.  Gen.,  and  I.  B.  Melville,  Asst 
Atty.  Gen.  (C.  D.  Hoyt,  of  counsel),  lor  the 
People. 

GODDARI),  J.  (after  stating  the  facts). 
The  controlling  question,  and  the  only  one 
argued  by  counsel.  Is  whether  a  prosecution 
for  a  violation  of  the  provisions  of  the  law  of 
1804  can  be  maintained  notwithstanding  the 
enactment  of  ISXlo  above  referred  to.  It  Is 
manifest  from  a  conii>arlson  of  these  acts 
that  the  latter  is  not  amendatory  of  the  for- 
mer, but  is  within  itself  a  complete  and  orig- 
inal act  designed  to  create  a  new  and  distinct 
and  different  system  of  registration  inde- 
pendent of,  and  clearly  intended  by  the  Leg- 
islature to  be  a  substitute  for,  all  prior  acts 
upon  the  subject.  The  rule  of  construction 
that  applies  In  such  cases  Is  well  settled, 
and,  as  stated  by  Mr.  Justice  Field  In  the 
case  of  Uniteti  States  v.  Tynen,  11  Wall.  88, 
20  L.  Ed.  153,  is  this:  "When  there  are  two 
acts  on  the  same  subject,  the  rule  is  to  give 
effect  to  both  if  possible.  But,  If  the  two  arc 
repugnant  in  any  of  their  provisions,  the  lat- 
ter act,  without  any  repealing  clause,  oper- 
ates to  the  extent  of  the  repugnancy  as  a  re- 
peal of  the  first;  and  even  where  two  acts 
are  not  in  express  terms  repugnant,  yet  If 
tlip  latter  act  covers  the  whole  subject  of  the 
first,  and  embraces  new  provisions,  plainly 
showing  that  it  was  intended  as  a  substitute 
for  the  first  act,  it  will  operate  as  a  repeal  of 
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that  act."  To  the  same  eflfeet  are  the  follow- 
ing, among  other  cases  that  might  be  cited: 
Keese  t.  City,  10  Colo.  112.  15  Pac.  825;  Ed- 
wards V.  D.  &  R.  G.  R.  R.  Co..  13  Colo.  59.  21 
Pac.  1011;  I'eople  v.  Ames,  27  Colo.  120,  60 
Puc.  340;  City  of  Mt  Vernon  v.  Evans  Brick 
Co.,  20i  111.  32,  68  N.  E.  208;  28  Am.  &  Eng. 
Enc.  Law  (2d  Ekl.)  731,  and  cases  cited  In 
note  4.  In  People  v.  Ames,  supra,  this  court, 
in  considering  the  question  whether  the  act 
of  1899,  prescribing  tlie  duties  of  the  state 
board  of  etiuallzation,  repealed  section  5  of 
the  act  of  1891,  which  appertained  to  the 
same  subject,  used  this  langiiage:  "Section 
5  of  the  earlier  and  section  2  of  the  later  act 
both  refer  to  the  same  subject.  The  last  cov- 
ers the  whole  subject-matter  of  the  first,  does 
not  purport  to  amend  it,  invests  the  board 
with  new  powers,  plainly  shows  that  it  was 
intended  as  a  substitute  for  the  earlier  sec- 
tion, and  expressly  provides  that  all  parts  of 
acts  In  conflict  with  it  are  repealed.  For 
these  reasons,  we  are  of  opinion  that  sec- 
tion 2  of  the  act  of  1899  (I^ws  1899,  p.  158) 
operates  as  a  repeal  of  section  5  of  the  act  of 
1891  (I..awB  '1891.  p.  294)." 

It  follows,  thei-efore,  that  the  act  of  1804 
went  out  of  existence  for  any  and  all  par- 
poses  upon  the  approval  of  the  act  of  1905, 
unless  the  right  to  prosecute  for  penalties  in- 
curred thereunder  is  preserved  by  the  stat- 
ute, approved  March  17,  1891  (section  4189a, 
Mills'  Ann.  St.  Rev.  Supp.),  known  as  the 
"general  saving  clause,"  which  provides,  in- 
ter alia,  that:  "The  repeal  [or]  revision 
•  *  •  of  any  statute  or  part  of  a  statute, 
or  section  or  part  of  a  section  of  any  statute 
shall  not  have  the  effect  to  release,  extin- 
guish, alter,  modify  or  change  in  whole  or 
in  part,  any  penalty  •  ♦  ♦  either  civil  or 
criminal  which  shall  have  been  incurred  un- 
der such  statute,  imless  the  repealing  [or] 
revising  *  •  •  act  shall  so  expressly 
provide,  and  such  statute  »  ♦  •  sliall  be 
treated  and  held  as  still  remaining  In  force 
for  the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  »  »  •  for  the  en- 
forcement of  such  penalty,"  etc.  It  has  been 
universally  held  that  this  law  provides  a  rule 
of  construction  applicable  to  future  statutes 
when  not  inconsistent  with  the  object,  lan- 
guage, or  manifest  intent  of  the  latter.  In 
other  words,  if  any  language  be  employed  in 
the  repealing  statute  which  evidences  an  in- 
tention on  the  part  of  the  Legislature  to 
abolish  or  extinguish  the  penalties  provided 
by,  and  Incurred  under,  the  statute  repealed, 
such  intention  will  prevail,  notwithstanding 
the  saving  clause  statute,  lK>cause  one  Leg- 
islature has  no  iiower  to  limit  or  control  a 
succeeding  one  In  the  exercise  of  its  consti- 
tutional functions.  Only  when  the  rei)0iiling 
statute  is  silent,  does  the  general  saving  stat- 
ute operate.  State  v.  Showers.  ?A  Kan.  209, 
8  Pac.  474;  Davidson  v.  Wittlmus  (Su]0  94  X. 
r.  Sui)p.  428;  McCann  v.  City  (Sup.)  (i.")  N.  Y. 
Supp.  .308;  Files  v.  Fuller.  44  Ark.  27.S:  Knd- 
Uch  on  Int.  of  Stats.  S  :J05;  2  I^ewis"  Suther- 


land on  Stat  Const  |  355;  1  Id.  f  287:  Pan- 
nell  et  al.  y.  LoulsTlUe,  etc,  Co.,  113  Ky.  030, 
68  S.  W.  662,  82  S.  W.  1141.  In  Files 
T.  Fuller,  eupra,  the  court,  referring  to 
a  general  saving  statute  of  that  state, 
said:  "This  statute  has  very  little  Import- 
ance, save  in  bernieneutics,  and  has  been 
rarely  invoked,  for  no  I>egislature  has  power 
to  prescribe  to  the  courts  rules  of  interpreta- 
tion, or  to  fix  for  future  Legislatures  any 
limits  of  i)Ower  as  to  the  effect  of  their  ac- 
tions. Any  subsequent  Legislature  might 
make  its  repealing  action  operate  in  pending 
suits  as  effectually  as  if  no  such  statute  ex- 
isted, and  the  courts  are  quite  free  yet  to 
consider  what  the  subsequent  Legislature  did 
in  fact  intend,  or  had  power  to  do."  In  Mc- 
Cann v.  City,  supra,  the  effect  to  be  given  to 
a  saving  clause  statute  passed  by  the  Legis- 
lature of  New  York  in  1892,  which  is  sub- 
stantially the  same  as  ours,  was  under  con- 
sideration. The  court  in  referring  to  the 
statute  remarked:  "This  is  In  the  nature  of 
a  general  saving  clause.  •  •  •  It  is  sug- 
gested that  the  Legislature  of  1892  bad  no 
power  to  trammel  or  impair  the  action  of 
subsequent  Legislatures;  but,  as  was  said  in 
the  case  of  People  v.  England.  91  Hun,  1m, 
30  N.  Y'.  Supp.  534,  in  considering  the  effect 
of  this  very  section  of  the  statutory  con.struc- 
tion  act  upon  acts  passed  at  ses.sions  of  the 
Legislature  in  subsequent  years:  'The  Leg- 
islature by  the  act  of  1892  laid  down  a  rule 
of  statutory  construction  applicable  to  all  fu- 
ture statutes.  The  act  did  not  attempt  to  in- 
terfere in  any  manner  with  future  legisla- 
tion, but  simply  prescribed  a  rule  of  con- 
struction appll<-able  when  not  Inconsistent 
with  the  general  object  of  the  subsequent 
statute,  or  the  context  of  the  language  con- 
strued, or  other  provision  of  the  rei)ealing 
law  indicating  a  different  intent.' "  In  Da- 
vidson V.  Wltthaus,  supra,  in  commenting 
upon  the  same  statute,  the  court  used  this 
language:  "The  Legislature  of  1892  could 
not  fetter  the  Legislature  of  1901  (Cooley 
Const  Lira.  [7th  Ed.]  p.  174  et  seq.).  and  I 
think  tliat  the  statutory  construction  law  is 
not  an  attempt  at  so  vain  a  thing.  This  stat- 
ute Is  a  rule  of  construction,  applicable  when 
not  Inconsistent  with  the  general  object  of  a 
subsequent  statute,  or  the  context  of  the  lan- 
guage construed,  or  other  provision  of  a  re- 
pealing law  indicating  a  different  intent" 
In  Pannell  et  al.  v.  Ijoulsvllle,  etc..  Co.,  su- 
pra, several  actions  to  recover  penalties  for 
violations  of  the  provisions  of  the  Kentucky 
statute  regulating  the  sale  of  leaf  tobacco 
were  consolidated.  Pending  the  consolidat- 
ed action,  this  statute  was  repealed,  and  in 
the  repealing  act  It  was  provided:  "that  no 
penalty  provided  in  said  act  (act  repealed) 
shall  hereafter  be  recoverable  In  any  court  of 
this  commonwealth."  In  the  Court  of  Ap- 
peals the  appellee  contended  that,  notwlth- 
st:nidlng  this  provision,  the  action  might  be 
continued  by  vlrtne  of  section  405  of  the  sav- 
ing statute  (Kj-.   St   1903)  which  provided 
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that  "no  new  law  shall  be  construecl  to  re- 
peal any  former  law  as  to  any  act  or  any 
penalty  Incurred  or  any  right  accrued  under 
it."  Judge  Hobson,  who  delivered  the  opin- 
ions, holding  the  latter  act  inoperative,  said: 
"But  what  one  Legislature  provides,  another 
may  repeal;  and  the  act  of  March  20,  1902, 
not  only  repeals  the  former  statute  under 
which  tliese  proceedings  were  instituted,  but, 
in  terms,  provides  that  no  penalty  under  that 
act  shall  hereafter  lie  recovered  in  any  court 
of  the  state.  It  is  settled  that,  in  order  to 
enter  Judgment  for  a  penalty,  there  must  be 
a  statute  in  force  at  the  time  authorizing  the 
court  to  enter  the  judgment,  and  that,  if  the 
act  is  repealed  pending  the  action,  the  court 
is  without  power  to  give  Judgment,  and  the 
action  must  be  dismissed.  •  •  •  We  are, 
therefore,  without  authority  to  proceed  fur- 
ther."' 

These  decisions,  and  we  have  found  none 
holding  otherwise,  clearly  establish  the  rule 
that  the  intention  of  the  Legislature,  In  what- 
ever form  of  langruage  it  may  be  expressed  in 
a  subsequent  i-epealing  statute,  must  prevail 
notwithstanding  the  rule  of  construction  de- 
clared by  a  previous  saving  act.  Coimsel  for 
appellee  insist  that  the  words  "as  well  as  all 
penalties  thereunder  are  hereby  repealed" 
are  not  sufficient  to  Indicate  an  intention  of 
the  Legislature  to  abolish  or  destroy  the  right 
to  prosecute  for  penalties  incurred  under  the 
repealed  act,  and,  furthermore,  If  held  suffi- 
cient to  indicate  such  an  intention,  they  are 
imconstitutional  and  void  because  no  refer- 
ence Is  made  thereto  in  the  title  of  the  act. 
It  Is  a  well-settled  canon  of  consruction  that 
every  word  in  a  law  must  be  given  some 
meaning,  and  effect  is  to  be  given,  if  x)os8lb]e, 
to  every  clause  and  section  (McClain  v.  Peo- 
ple, 9  Colo.  193,  11  Pac.  85 ;  Board  v.  Wilson, 
15  Colo.  90,  24  Pac.  563;  Crozer  v.  People 
(111.)  69  N.  B.  489;  Browne  v.  Turner,  174 
Mass.  150,  54  N.  E.  510),  and  that  the  In- 
tention of  the  Legislature,  If  it  can  be  ascer- 
tained, governs  whenever  doubts  arise  as  to 
the  meaning  of  words  employed.  Carlisle  v. 
Pullman  Co.,  8  Colo.  320,  7  Pac.  164,  54  Am. 
Rep.  553.  It  is  therefore  Incumbent  upon  us 
to  ascertain  and  give  effect  to  the  purpose 
sought  to  be  accomplished  by  the  Legislature 
by  the  use  of  the  words  employed  in  the  re- 
pealing section  of  the  act  of  1905.  If  only 
the  repeal  of  the  prior  statute  was  Intended, 
the  words  "as  well  as  all  penalties  thereun- 
der" are  mere  surplusage,  and  must  be  treat- 
ed as  a  formula  signifying  nothing.  We  are 
not  permitted  to  so  treat  them.  As  we  have 
already  seen,  effect  must  be  given,  if  possible, 
to  each  word  and  clause  of  the  statute,  and 
we  are  not  nt  liberty  to  disregard  any  of  the 
language  unless  "It  be  Impossible  to  attribute 
a  rational  purix>8e  to  It  when  considered  in 
connection  with  the  context."  County  Court 
V.  Schwarz,  13  Colo.  291,  22  Pac.  783.  What, 
then.  Is  the  force  and  signlflennce  of  the 
word  "repealed"  when  used  In  referenre  to 
the  penalties  Incurred  under  the  act  repealed? 


The  Century  Dictionary  defines  the  word  "re- 
peal": "To  revoke,  abrogate  as  a  law  or 
statute.  It  usually  implies  a  recalling  of  the 
act  by  the  power  that  made  or  euacted  it 
To  give  up,  dismiss.  To  call  back,  recall, 
revoke,  retract."  Among  the  definitions  given 
to  the  word  by  Webster  is  "to  revoke,  to 
rescind  or  abrogate  by  authority,  as  by  act 
of  the  Legislature,"  and  as  synonyms  of  the 
word  "repeal"  be  gives  the  following:  "To 
abolish;  to  revoke,  rescind,  recall,  auuul, 
abrogate,  cancel."  The  plain  purimse  of  the 
word,  therefore,  as  used  by  the  ^legislature, 
was  to  manifest  an  iuteutiou  to  abolish  and 
annul  the  right  to  prosecute  for  any  and 
all  penalties  incurred  imder  the  act  of  1894. 
This  obvious  intention  must  prevail,  what- 
ever may  be  our  opinion  as  to  the  propriety 
or  expediency  of  the  purposes  effected  there- 
by. With  these  we  have  no  concern.  It  rests 
with  us  to  declare  the  law  as  we  under- 
stand it 

The  further  objection  that,  if  the  phrase 
under  consideration  is  held  sufficient  to  Indi- 
cate an  intention  to  take  the  same  out  from 
under  the  provisions  of  the  "general  saving 
statute,"  it  is  unconstitutional,  because  no 
reference  is  made  thereto  in  the  title,  is,  we 
think,  untenable.  In  considering  a  similar 
objection  In  Trackman  v.  People,  22  Colo.  83, 
85,  43  Pac.  CC2,  the  following  language  is 
used:  "It  is  not  necessary,  in  order  to  con- 
form to  this  constitutional  requirement,  to 
state  in  the  title  the  effect  of  the  subject- 
matter  of  the  act  in  repealing  some  prior  law, 
since  the  repeal  of  a  prior  law  is  necessarily 
connected  with  the  subject-matter  of  the  new 
law  on  the  same  subject,  and  a  repealing  sec- 
tion In  the  new  statute  is  valid,  notwithstand- 
ing the  title  Is  silent  as  to  such  repeal."  Our 
conclusion  is  that  the  Booth  act,  which  took 
effect  and  was  In  force  from  and  after  Its 
passage,  superseded  all  prior  acts  upon  the 
subject  of  registration,  and  extinguished  the 
right  to  prosecute  the  plaintiff  in  error  for 
the  offenses  charged  in  the  Indictment.  It 
follows  that  the  trial  in  the  court  below  was 
without  authority  of  law.  The  sentence  and 
judgment  of  the  court  is  therefore  reversed, 
and  the  cause  remanded,  with  directions  to 
dismiss  the  action. 

Reversed. 

STEELE  and  GUXTER,  JJ.,  dissent 

GUXTER,  J.  (dissenting).  January,  1905, 
plaintiff  In  error  was  indicted  under  the 
election  law  of  1804.  April  5,  190.J,  the 
Booth  registration  law  (Laws  lOO.".,  p.  188, 
c.  100)  went  Into  effect.  Jlay,  1905,  plain- 
tiff in  error  was  tried  upon  the  indictment, 
convicted,  and  sentenced  to  the  penitentiary. 
The  case  is  here  for  review. 

The  sole  contention  of  plaintiff  In  error 
Is  that  the  enactment  of  the  Booth  law  re- 
pealed the  law  of  1804,  and  all  penalties 
thereunder,  and  therefore  worked  his  dis- 
charge.   The  facts  pertinent  are:    The  in- 
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dictment  cbarged  plitlntiff  In  error  with  cor- 
ruptly and  feloniously  making  false  answer, 
under  oatb,  for  the  purpose  of  securing  the 
registration  of  an  unqualified  elector.  The 
Indictment  was  drawn  under  section  17  of  the 
act  of  1894  (Laws  1894,  p.  83,  c.  8),  which 
section  reads  as  follows:  "Except  as  other- 
wise provided  in  this  net  any  person  who 
shall  make  false  answer,  either  for  himself 
or  another,  or  who  shall  violate  or  attempt 
to  violate  any  of  the  provisions  of  this  act, 
or  knowingly  permit  another  to  violate  the 
same,  or  any  public  ofiBcer  or  officers  upon 
whom  any  duty  is  Imposed  by  this  act 
or  any  of  its  provisions,  who  shall  willfully 
neglect  such  duty,  or  who  shall  willfully 
perform  it  in  such  a  way  as  to  binder  the 
objects  and  purposes  of  this  act,  shall  be 
deemed  guilty  of  a  felony,  and  on  conviction 
thereof  shall  be  punished  by  Imprisonment  in 
the  penitentiary  not  less  than  one  year  nor 
more  than  five  years,  and  If  be  be  a  public 
officer  shall  forfeit  his  office."  Section  18 
of  the  Booth  act  reads  as  follows:  "Any 
person  who  shall  make  false  answer,  either 
for  himself  or  another,  or  who  shall  violate 
or  attempt  to  violate  any  of  the  provisions 
of  this  act,  and  knowingly  permit  or  en- 
courage another  to  violate  the  same,  or  any 
public  officer  or  officers  or  other  persons  up- 
on whom  any  duty  Is  Imposed  by  this  act  or 
any  of  Its  provisions,  who  shall  willfully 
neglect  such  duty,  or  who  shall  willfully 
perform  it  In  such  a  way  as  to  binder  the 
objects  and  purposes  of  this  act,  shall,  ex- 
cepting where  some  penalty  is  provided  by 
tbe  terms  of  this  act,  be  deemed  guilty  of  a 
felony,  and  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  penitentiary 
not  less  than  one  year,  nor  more  than  five 
years,  and  If  he  be  a  rnbllc  officer,  shall 
also  forfeit  his  office."  It  seems  to  us,  the 
simple  reading  of  the  two  sections  is  convin- 
cing that  section  18  does  not,  in  substance, 
change  section  17.  There  is  no  provision  in 
the  Booth  act  which  has  such  effect 
The  Booth  act,  S  25.  reads:  "All  acts  or 
parts  of  acts  inconsistent  with  the  provisions 
of  this  act,  as  well  as  all  penalties  there- 
under, are  hereby  repealed." 

PlaintlCT  in  error  was  convicted  under 
section  17,  Act  1894.  It  is,  In  effect,  conceded 
that  tills  conviction  should  stand  unless  sec- 
tion 17  was  repealed  by  tbe  Booth  act  Tbe 
Booth  act  only  repeals  "acts  and  parts  of 
acts  inconsistent  with"  Its  provisions,  and 
the  penalties  under  such  Inconsistent  pro- 
visions. Section  17  is  not  inconsistent  with 
section  18,  or  any  other  part  of  the  Booth 
act  It  has  in  effect  and  almost  literally, 
been  re-enacted  In  section  18  of  that  act 
Pertinent  Is  the  following  from  Ilolden  v. 
Minn.,  137  U.  8.  483.  490,  491.  11  Sup.  Ct 
143,  146,  34  L.  Ed.  734:  "These  provisions 
were  not  repealed  by  the  act  of  April  24, 
1889.  In  respect  to  the  first  and  second 
Bectioiis  of  that  act  It  is  clear  that  they 


contain  nothing  of  substance  that  wu  not 
to  sections  11  and  12  of  chapter  118  of  the 
General  Statutes  of  1878.  And  It  Is  equally 
clear  that  tbe  provisions  of  an  existing  stat- 
ute cannot  be  regarded  as  inconsistent  with 
a  snbsequent  act  merely  because  the  latter 
re-enacts  or  repeats  those  provisions.  As 
tbe  act  of  1889  repealed  only  such  previous 
acts  and  parts  of  acts  as  were  Inconsistent 
with  its  provisions.  It  is  inaocnrate  to  say 
that  that  statute  contained  no  saving  clause 
whatever.  By  necessary  implication  prerlona 
statutes  that  were  consistent  with  its  pto> 
visions  were  unaffected."  In  Lewis  ▼.  Stout 
22  W1&  234,  the  court  in  an  opinion  by 
Dixon,  Chief  Justice,  said:  "It  is  a  general 
rule  in  the  construction  of  statutes,  that  a 
statute  that  revises  tbe  subject-matter  of  a 
former  statute,  works  a  r^eal  of  such  former 
statute  without  express  words  to  that  effect 
Tbe  act  of  March  31,  1800,  to  provide  for 
letting  tbe  public  printing  by  contract  seems 
to  be  a  substitute  for  the  previous  act  on  the 
same  snbject;  and  this  rule  would  no  doubt 
govern  in  its  construction  but  for  the  lan- 
guage of  the  fifteenth  section.  That  section 
provides  that  'Alt  acts  and  parts  of  acta, 
inconsistent  with  the  provisions  of  this  act 
are  hereby  repealed.'  This  language  seems 
to  indicate  very  clearly  that  If  there  were 
any  parts  of  tbe  fbrmer  act  not  'inconslstenf 
the  same  were  not  to  be  repealed."  Ste, 
also,  People  v.  Durick,  20  Cal.  W,  00  Calla- 
ghan  V.  Jennings.  16  Goto.  471,  27  Pac  1055, 
also,  we  think,  supports  the  conclusion  we 
have  reached.  To  sum  up,  it  seems  to  us 
the  law,  under  which  this  plaintiff  in  error 
was  convicted,  is  not  Inconsistent  with, 
therefore  not  repealed  by,  the  Booth  act 
of  1905.  It  this  be  true,  bis  conviction 
should  stand.  This  conclusion  we  believe 
to  be  supported  by  principle  and  authority, 
and  further.  It  avoids  implying  to  a  coordi- 
nate branch  of  the  government — the  legis- 
lative— either  negligence  or  corrupt  motives 
in  the  passage  of  the  Booth  act. 

We  think  the  Judgment  of  the  tower  court 
should  be  affirmed^ 


STEELE,  J,,  concurring; 


(3S  Colo.  1E9) 


In  re  MOTEH. 


(Supreme  Court  of  Colorado.    Jane  G,  1904.) 

1,  Habeas  Corpus — Writ — Nature. 

The  purpose  of  proceedinRS  in  habeas  cor- 
pus is  to  determine  whether  or  not  the  person 
instituting  them  is  illegally  restrained  of  his 
liberty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Habeas  Corpus,  i  1.] 

2.  Same — Returns — Purpose — Scope. 

As  the  return  to  a  writ  of  habeas  corpus  is 
not  treated  as  an  answer  to  the  application,  bat 
is  merely  a  response  to  the  writ  itself,  the  suffi- 
ciency of  suoli  return  is  to  be  determined  by  the 
allegations  thereof,  without  regard  to  the  state- 
ments of  the  petition  for  the  writ. 

[Ed.  Note. — For  cases  in  point  see  vol.  25, 
Cent  Dig.  Habeas  Corpus,  !S  CG,  71.] 
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3.  COKSTlTCTrONAI,    tiAW   DEPARTMENTS    OF 

GOVER^-MENT EXECUTIVE  POWEBS. 

Const,  art.  4,  §  5,  provides  that  the  Gov- 
ernor shall  be  the  commander  in  chief  of  the 
military  forces  of  the  state,  except  when  they 
are  called  into  actual  service  of  the  United 
States,  and  that  he  shall  be  empowered  to  call 
out  the  militia  to  suppr««  insurrections.  Sec- 
tion 2  vests  in  him  the  supreme  executive  power 
of  the  state,  and  Laws  1807,  n.  204,  c.  63,  {  2, 
declares  that  when  an  Insurrection  m  the  state 
exists  or  is  threatened,  the  Governor  shall  order 
out  the  National  Guard  to  suppress  it.  Held, 
that  the  Governor  having  declared  that  a  state 
of  insurrection  existed  in  a  county,  and  having 
ordered  ont  the  militia  to  suppress  it  his  de- 
termination of  the  existence  of  such  insurrec- 
tion was  not  subject  to  review  by  the  courts. 

4.  Habeas  Corpus — ^Arrest  Pending  Insur- 

KECTION. 

The  Governor  of  a  state  having  lawfully 
declared  that  a  state  of  insurrection  existed  in 
a  county,  and  having  directed  the  adjutant  gen- 
eral to  suppress  the  same  with  the  aid  of  the 
National  Guard,  a  person  arrested  by  such  mili- 
tary force  for  aiding  and  abetting  in  such  insur- 
rection was  not  entitled  to  his  discharge  on  ha- 
beas corpus  for  failure  of  such  military  authori- 
ties to  surrender  him  to  the  civil  authorities  of 
the  state  for  trial  pending  the  insurrection ;  it 
being  the  intention  of  the  adjutant  general  to 
deliver  him  to  the  civil  authorities  for  trial  as 
soon  as  the  insurrection  was  suppressed. 

5.  CONSTITITTIGNAI,    IjAW   DEPARTMENTS    OF 

GOVERNMENT INFRINGEMENT. 

The  Governor  of  the  state,  in  employing 
the  militia  to  suppress  an  insurrection,  nets  in 
a  civil  capacity  merely  as  the  chief  civil  magis- 
trate of  the  state,  so  that  the  arrest  of  an  in- 
surrectionist by  the  military  and  its  refusal  to 
surrender  him  to  the  civil  authorities  for  trial 
prior  to  the  suppression  of  the  insurrection 
was  not  a  contravention  of  Bill  of  Rights,  art. 
2,  li  22.  providing  that  the  military  shall  always 
be  in  strict  suljjection  to  the  civil  power. 
Steele,  J.,  dissenting. 

Application  for  a  writ  of  habeas  corpus  by 
Charles  H.  Moyer.    Writ  denied. 

On  behalf  of  Charles  H.  Moyer  a  petition 
was  presented,  representing  that  he  was  Ille- 
gally restrained  of  his  liberty  In  the  county 
of  San  Miguel,  by  Sherman  Bell  and  Buckley 
Wells.  A  writ  of  habeas  corpus  was  Issued, 
directed  to  these  parties,  who,  on  the  day  It 
was  returnable,  produced  the  petitioner  In 
court,  and  at  the  same  time  uinde  a  return 
to  the  writ,  whereby  the  jurisdiction  of  this 
court  to  further  proceed  In  the  matter  was 
challenged.  The  averments  upon  which  the 
claim  of  want  of  Jurisdiction  Is  based  are  to 
the  effect  that  prior  to  the  detention  of  peti- 
tioner, his  excellency,  Gov.  Peabody.  by  proc- 
lamation, had  determined  and  declared  the 
county  of  San  Miguel  to  be  In  a  state  of  in- 
surrection, and  that  by  reason  of  lawlessness, 
disturbances,  and  threatened  acts  of  violence, 
the  civil  authorities  of  the  county  were  un- 
able to  cope  with  the  situation.  In  pursu- 
ance of  this  proclamation,  the  Governor  di- 
rected the  resjjondent,  Sherman  M.  Bell,  ad- 
jutant general  of  the  state  of  Colorado,  to 
forthwith  order  out  such  troops  as  in  his 
Judgment  might  be  necessary,  and  report  to 
the  sheriff  of  San  Miguel  county,  and  that 
he  use  such  means  as  in  his  Judgment  might 
be  right  and  proper  to  restore  peace  and  good 


order  In  the  county,  and  enforce  obedience  to 
the  Constitution  and  laws  of  the  state.  In 
pursuance  of  this  order  General  Bell  pro- 
ceeded to  the  county  of  San  Miguel  In  charge 
and  command  of  members  of  the  Colorado 
National  Guard,  and  ever  since  has  been,  and 
now  Is,  actively  engaged  In  quelling  the  dis- 
turbances which  called  forth  the  proclamation 
and  the  executive  order  above  referred  to; 
that  in  the  discharge  of  these  duties  be  be- 
came convinced  that  petitioner  had  been,  and 
If  discharged  from  arrest  would  continue  to 
be,  an  active  participant  In  fomenting  and 
keeping  alive  the  condition  of  insurrection 
existing  in  the  county;  that  he  was  and  is 
a  prominent  leader  of  those  engaged  In  the 
acts  of  insurrection  and  crime  to  suppress 
which  the  National  Guard  was  called  Into 
requisition ;  that  for  these  reasons  he  caused 
the  arrest,  apprehension,  and  detention  of 
the  petitioner  In  the  county  of  San  Miguel, 
and  does  now  restrain,  detain,  and  imprison 
bim  for  the  reasons  and  upon  the  grounds 
above  set  forth;  that  It  Is  bis  puriMse  and 
Intention  to  release  and  discharge  petitioner 
from  military  arrest  as  soon  as  the  same  can 
be  safely  done  with  reference  to  the  suppres- 
sion of  the  existing  state  of  Insurrection  In 
the  county,  and  then  surrender  bim  to  the 
civil  authorities  to  be  dealt  with  in  the  ordi- 
nary course  of  Justice,  after  such  Insurrec- 
tion is  suppressed.  It  Is  further  stated  that 
the  Governor  has  Issued  orders  and  Instruc- 
tions to  General  Bell  not  to  surrender  or  re- 
lease the  military  custody  of  petitioner  dur- 
ing the  existence  and  continuing  condition  of 
affairs  In  the  county  of  San  Miguel,  as  men- 
tioned and  set  forth  In  the  proclamation  and 
executive  order  of  his  excellency.  It  Is  also 
stated  that  the  respondent  Buckley  Wells  is  a 
subordinate  military  officer,  under  the  direct 
command  of  Gen.  Bell,  and  that  his  acts  In 
the  premises  with  reference  to  the  arrest  and 
detention  of  petitioner  have  been  by  virtue 
of  express  commands  in  that  behalf  issued 
to  bim  by  his  superior  officer.  To  this  re- 
turn Is  ni)pended  the  certificate  of  Gov.  Pea- 
body  to  the  effect  that  the  matters  and  things 
set  forth  In  tlie  return  are  tnie,  and  that  the 
arrest  and  present  detention  of  petitioner 
were  had  and  done  In  pursuance  of  the  au- 
thority conferred  upon  him  by  the  Constitu- 
tion of  the  state;  that  the  acts  of  Gen. 
Bell  in  arresting  and  detaining  petitioner 
were  done  by  his  express  sanction  as  Gov- 
ernor of  the  state  and  commander  in  chief 
of  its  military  forces;  and  that  the  Insurrec- 
tion recited  in  his  proclamation  has  not  as 
yet  been  fully  suppressed.  To  this  return  a 
rei)ly  was  filed  by  petitioner  In  the  nature 
of  a  general  demurrer,  to  the  effect  that  It  Is 
wholly  Insuflicient  in  law  to  constitute  any 
Justification  whatsoever,  either  for  the  ar- 
rest, Imprisonnieiit,  or  further  detention  of 
I)etltIoner.  The  reply  also  alleges  that  nei- 
ther on  the  date  of  the  proclamation  and  or- 
der of  the  Governor,  nor  at  any  other  time, 
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lins  there  been  a  stnte  of  Insurrection  in  tlie 
(•ount.v  of  San  Jllguel. 

Rii-linrdson  &  Ilawivlns,  for  petitioner.    N. 

0.  Miller.  Att.v.  Gen.,  and  John  M.  Waldron. 

1.  B.  Melville,  and  H.  J.  Hersey,  Asst.  Atty. 
Gen.,  for  respondents. 

GABBERT.  C.  .T.  (after  stntinj?  the  facts), 
founsel  for  petitioner  contend  that  on  the 
facts  alx)ve  stated  he  is  entitled  to  his  dis- 
clmrse,  because  the  Governor  has  no  i)ower 
to  8usi)end  the  privilege  of  tiie  writ  of  Im- 
lieas  corpus  or  declare  martial  law,  or  that, 
if  he  has  such  power,  he  has  not  assumed  to 
exercise  It.  Si)ecinl  counsel  representing  the 
rosiwndents  controverts  these  proiMJsitions, 
and  further  contends  that  this  court  is  with- 
out Jurisdiction  to  proceed  further  than  to 
deny  the  relief  demanded,  or  remand  the  pe- 
titioner to  their  custody.  The  Attorney  Gen- 
eral claims  that  tlie  Governor,  Independent  of 
the  questions  of  his  power  to  declare  martial 
law,  suspend  the  privilege  of  the  writ  of  ha- 
beas corpus,  or  the  question  of  tlie  Jurisdic- 
tion of  this  court,  is  fully  authorized,  under 
the  Constitution  and  laws  of  the  state,  to 
suppress  insurrection  and  lawless  conditions 
tliroush  the  power  of  tlie  military  under  his 
connnand,  and  that  liis  subordinate  ollicers 
actively  engaged  in  suppressing  such  insur- 
rection by  seizing  and  holding  those  engaged 
In  acts  of  violence  or  in  advising  and  aiding 
such  acts  to  suppress  which  the  niilitai'y  was 
called  out  cannot  be  interfered  with  so  long 
as  conditions  exist  wliich  require  the  action 
and  the  presence  of  tl>e  military  to  correct. 
CoiHisel  ainici  curia>,  in  their  views  on  these 
several  questions,  are  divided. 

The  purpose  of  proceedings  In  habeas  cor- 
pus is  to  determine  whetlier  or  not  the  per- 
son instituting  tliem  is  illegally  restrained  of 
his  liberty,  and  we  shall  proceed  to  determine 
whether  or  not,  under  the  facts  stated  and 
the  laws  of  this  state,  the  petitioner  is  en- 
titled to  his  discharge,  without  attempting  to 
pass  specifically  upon  the  questions  raised  by 
his  counsel.  Before  proceeding,  however,  to 
a  discussion  and  determination  of  this  ques- 
tion,  two  propositions  are  presented  wliicli 
should  be  disjiosed  of.  It  is  urged  by  counsel 
for  petitioner  tliat  certain  averments  In  the 
petition  for  tlie  writ  are  not  controverted  by 
tlie  return.  The  latter  is  not  treated  as  an 
ai>swcr  to  the  application,  but  rather  as  a  re- 
sponse to  the  writ  itself.  'I'lie  averments  of 
tlie  iietltion  are  made  for  til?  imrpofe  of  oh- 
taitiing  the  writ,  and  tlic  ro-;|)(m(lent,  in  his 
answer  tlicrcto.  simply  seeks  to  relieve  him- 
self from  the  iniinitatlon  of  having  impris- 
oned petitioner  witliout  lawful  authority,  and 
this  he  docs,  or,  ratlier,  is  required  to  do, 
under  the  law  by  stateniciils  in  tlie  return 
from  wliidi  the  legality  of  the  iniiirlsonment 
is  to  be  determined,  witli.>nt  regard  to  the 
^statements  of  tlie  petition  for  tlie  writ.  In 
short,  he  is  not  retpilrnd  to  malce  any  issue 
on  tlie  petition  for  tlie  writ,  but  to  answer 


the  writ  In  re  Chlpchnse,  56  Kan.  357,  43 
Pac.  2C4;  Ex  parte  Durbin  (Mo.  Sup.)  14  S. 
W.  821 ;  Simmons  v.  Georgia  Iron  &  Coal  Co. 
(Ga.)  43  S.  E.  780,  01  Jj.  B.  A.  7Z0. 

By  the  reply  It  Is  alleged  that,  notwith- 
standing tlie  proclamation  and  determination 
of  the  Governor  tliat  a  state  of  insurrection 
existed  in  the  county  of  San  Miguel,  that  as 
a  matter  of  fact  tliese  conditions  did  not 
exist  at  the  time  of  such  proclamation  or  the 
arrest  of  the  petitioner,  or  at  any  other  time. 
By  section  5,  art  4  of  our  Constitution,  the 
Governor  Is  the  commander  in  chief  of  the 
military  forces  of  the  state,  except  when  they 
are  called  into  actual  service  of  the  United 
States,  and  he  is  thereby  empowered  to  call 
out  the  militia  to  suppress  insurrection.  It 
must,  therefore,  l)ecome  his  duty  to  determine 
as  a  fact  when  conditions  exist  in  a  given 
locality  which  demand  that  in  the  discharge 
of  his  duties  as  chief  executive  of  the  state, 
he  shall  employ  the  lullltla  to  suppress.  This 
being  true,  the  recitals  In  the  proclamation 
to  the  effect  that  a  state  of  insurrection  ex- 
isted in  the  county  of  San  Miguel  cannot  be 
controverted.  Otlierwlse,  the  legality  of  the 
orders  of  the  executive  would  not  depend  up- 
on his  Judgment,  but  the  Judgment  of  anoth- 
er co-ordinate  branch  of  the  state  govern- 
ment In  re  Boyle  (Idaho)  57  Pac.  706,  45 
L.  R.  A.  832;  Luther  v.  Borden,  7  How.  (U. 
S.)  1,  12  L.  Ed.  081;  Ex  parte  Moore,  04 
N.  C.  802;  Martin  v.  Mott  12  Wheat  (U.  S.) 
10,  C  L.  Ed.  537. 

B.r  the  Constitution  the  supreme  executive 
power  of  the  state  is  vested  In  the  Governor, 
and  lie  Is  required  to  take  care  that  the  laws 
be  faithfully  executed.  Section  2,  art  4.  To 
this  end  he  is  made  commander  in  chief  of 
the  military  forces  of  the  state,  and  vested 
with  authority  to  call  out  the  militia  to  exe- 
cute the  laws  and  suppress  insurrection. 
Section  r>.  supra.  This  autliority  is  supple- 
mented l)y  Laws  1807.  p.  204.  a  C3,  J  2,  where- 
by  it  is  provided  that  when  an  insurrection 
in  the  state  exists  or  is  threatened,  the  Gov- 
ernor shall  order  out  the  National  Guard  to 
suppress  it.  Tliese  are  wise  provisions,  for 
the  people  in  their  sovereign  capacity,  in 
framing  the  Constitntlon,  as  well  as  the  Gen- 
eral Assembly,  recognized  that  an  Insurrec- 
tion miglit  be  of  such  proportions  that  the 
usual  civil  authorities  of  a  county  and  the 
Judicial  department  would  he  unable  to  cope 
with  it  Throuctli  the  latter,  parties  engaged 
in  such  insurrection  nilgiit  be  punislied.  but 
its  prompt  Rnpiirossion  could  onl.v  be  swured 
thi-ougli  tlie  intervention  of  the  militia.  Be- 
ing vested  with  autliority  to  employ  the  mi- 
litia for  a  siiecific  purjMise,  and  it  appearing 
from  tlie  return  to  the  writ  tliat  tlie  (Jover- 
nor  has  called  it  into  requisition  for  that 
purpose,  his  action  through  liis  suixirdlnatcs 
cannot  lie  interfered  with,  so  l<mg  as  he  does 
not  exceed  tlie  jiower  wlildi.  under  tlie  funda- 
mental law  of  the  state  and  the  acts  of  the 
Legislature  in  conformity   therewith,   he   la 
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authorized  to  exercise.     Peoi>le  v.   District 
Court,  29  Colo.  182.  205,  68  Tac.  242. 

The  crucial  question,  then,  is  simply  this: 
Are  the  arrest  and  detention  of  petitioner 
under  the  facts  narrated  illegal?  When  an  i 
expre.«a!  iwwer  is  cimferred,  all  necessary 
means  may  be  euiploy«>d  to  exercise  it,  whicli 
are  not  wcpressly  or  impliedly  prohibited.  1 
Story  on  the  Constitution,  S  434.  Laws  must 
be  given  a  reasonable  construction,  which,  so 
far  as  possible,  will  enable  the  end  thereby 
sought  to  lie  attained.  So  with  the  Constitu- 
tion. It  must  be  given  that  construction  of 
wliich  it  is  susceptible  which  will  tend  to 
maintain  and  preserve  the  government  of 
which  it  is  the  foundation,  and  protect  the 
citizens  of  the  state  in  the  enjoyment  of  their 
Inalienable  rights.  In  suppressing  an  Insur- 
rection It  has  been  many  times  determined 
that  the  military  may  resort  to  extreme  force 
as  against  armed  and  riotous  resistance,  even 
to  the  extent  of  taking  the  life  of  the  rioters. 
Without  such  authority,  the  presence  of  the 
military  in  a  district  under  the  control  of 
the  insurrectionists  would  be  a  mere  idle 
parade,  unable  to  accomplish  anything  in  the 
way  of  restoring  order  or  suppressing  riotous 
conduct.  If,  then,  the  military  may  resort 
to  the  extreme  of  taking  human  life  in  order 
to  suppress  insurrection,  it  is  Impossible  to 
imagine  upon  what  hyiwthesis  It  can  be  suc- 
cessfully claimed  that  the  milder  means  of 
seizing  the  persons  of  those  participating  In 
the  insurrection  or  aiding  and  abetting  It 
may  not  be  resorted  to.  This  is  but  a  lawful 
means  to  the  end  to  be  accomplished.  The 
power  and  authority  of  the  militia  in  such 
circumstances  are  not  unlike  that  of  the  po- 
lice of  a  city,  or  the  sheriff  of  a  county,  aided 
by  his  depiities  or  posse  comltatus  In  sup- 
pressing a  riot  Certainly  such  otiicials  would 
be  Justified  in  arresting  the  rioters  and  plac- 
ing them  in  Jail  without  warrant,  and  detain- 
ing them  there  until  the  riot  was  suppressed. 
Hallett,  J..  In  Re  Application  of  Sherman 
Parker,  (no  opinion  for  publication).  If, 
as  contended  by  counsel  for  petitioner,  the 
military,  as  soon  as  a  rioter  or  insurrection- 
ist is  arrested,  must  turn  him  over  to  the 
civil  authorities  of  the  county,  tlie  arrest 
might,  and  in  many  instances  would,  amount 
to  a  mere  farce.  He  could  be  released  on 
bail,  and  left  free  to  again  Join  the  rioters 
or  engage  in  aiding  and  abetting  their  action, 
and  if  again  arrested  the  same  process  would 
have  to  be  repeated,  and  thus  tlie  action  of 
the  military  would  he  rendered  a  nullity. 
Again,  if  it  be  conceded  that,  on  the  arrest 
of  a  rioter  by  the  military,  he  must  at  once 
be  turned  over  to  the  custody  of  the  civil 
officer.'!  of  the  county,  then  the  military.  In 
seizing  armed  Insurrectionists  and  depriving 
them  of  their  arms,  would  be  required  to 
forthwith  return  them  to  the  hands  of  tliose 
who  were  employing  them  in  acts  of  violence, 
or  be  subject  to  an  action  of  replevin  for 
their  recovery,  whereby  Immediate  possession 
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of  such  arms  would  be  obtained  by  the  riot- 
ers, who  would  thus  again  be  equipped  to  con- 
tinue their  lawless  conduct.  To  deny  the 
right  of  the  militia  to  detain  those  whom 
tliey  arrest  while  engaged  in  suppressing  acts 
of  vloleiK-e  and  until  order  Is  restored  would 
lead  to  the  most  absurd  resu'ts.  The  arrest 
and  detention  of  an  insurrectionist,  either 
actually  engaged  in  acts  of  violence  or  In  aid- 
ing and  abetting  others  to  commit  such  acts, 
violates  none  of  his  cou.stItutIonal  riglits. 
He  is  not  tried  by  any  military  court,  or 
denied  the  right  of  trial  by  Jury ;  neither  Is 
he  punished  for  violation  of  the  law,  nor  held 
without  due  process  of  law.  His  arrest  and 
detention  In  such  circumstances  are  merely 
to  prevent  him  from  taking  part  or  aiding 
in  a  continuation  of  the  conditions  which  the 
Governor,  In  the  discharge  of  his  official  du- 
ties and  in  the  exercise  of  the  authority  con- 
ferred by  law,  Is  endeavoring  to  suppress. 
When  this  end  is  reached,  be  could  no  longer 
be  restrained  of  his  liberty  by  the  military, 
but  must  be,  Just  as  respondents  have  Indi- 
cated in  their  return  to  tlie  writ,  turned  over 
to  the  usual  civil  authorities  of  the  county, 
to  be  dealt  with  In  the  ordinary  course  of 
Justice,  and  tried  for  such  offense  against 
the  law  as  he  may  have  committed.  It  Is 
true  that  petitioner  is  not  held  by  virtue  of 
any  warrant,  but,  if  his  arrest  and  detention 
are  authorized  by  law,  he  cannot  complain 
because  those  steps  have  not  been  taken 
which  are  ordinarily  required  before  a  citi- 
zen can  be  arrested  and  detained. 

Nor  do  these  view  conflict  with  section  22, 
art.  2,  of  the  Bill  of  Rights,  which  provides 
that  the  military  shall  always  be  In  strict 
subordination  to  the  civil  power.  The  Gov- 
ernor, In  employing  the  militia  to  suppress 
an  insurrection,  is  merely  acting  in  his  ca- 
pacity as  the  chief  civil  magistrate  of  the 
state,  and,  although  exercising  his  authority 
conferred  by  the  law  through  the  aid  of  the 
military  under  his  command,  he  Is  but  acting 
in  a  civil  capacity.  In  other  words,  he  is  but 
exercising  the  civil  power  vested  in  him  by 
law  through  a  particular  means  which  the 
state  has  provided  for  the  protection  of  its 
citizens.  No  case  has  been  cited  where  tho 
precise  question  under  consideration  was  di- 
rectly Involved  and  determined,  but  In  cases 
where  the  courts  have  had  occasion  to  speak 
of  the  authority  of  the  military  to  suppress 
Insurrection  and  the  means  which  may  be 
employed  to  that  end.  It  has  been  stated  that 
parties  engaged  in  riotous  conduct  render 
tlienisclves  liable  to  arrest  by  those  engaged 
in  quelling  it.  In  re  Kemp,  16  Wis.  382,  413 ; 
Luther  V.  Borden,  supra :  Johnson  v.  Jones, 
44  111.  142,  92  Am.  Dec.  159. 

The  same  rule  necessarily  applies  to  those 
found  in  the  zone  of  the  disaffected  district 
who  are  aiding  and  abetting  the  Insurrection- 
ists; for  such  conduct,  unless  repressed, 
would  result  In  the  continuation  of  the  in- 
surrection, or  at  least  render  It  more  difficult 
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to  suppress.  We  therefore  reach  the  conclu- 
sion that,  Independent  of  the  questions  of  the 
authority  of  the  Governor  to  declare  martini 
law,  or  suspend  the  privilege  of  the  writ  of 
habeas  coipus,  that  the  petitioner,  on  tho 
showing  made  by  the  return,  Is  not  Illegally 
restrained  of  his  liberty.  In  reaching  this 
conclusion  we  are  not  unmindful  of  the  ar- 
gument that  a  great  power  is  recognized  as 
being  lodged  with  the  chief  executive,  which 
might  be  unlawfully  exercised.  That  sueli 
power  may  be  abused  Is  no  good  reason  why 
It  should  be  denied.  The  question  simply  Is : 
Does  it  exist?  If  so,  then  the  Governor  can- 
not be  deprived  of  Its  exercise.  The  prime 
idea  of  government  is  that  power  must  be 
lodged  somewhere  for  the  protection  of  the 
commonwealth.  For  this  purpose,  laws  are 
<-nacted  and  the  authority  to  execute  them 
must  exist,  for  they  are  of  no  effect  unless 
they  are  enforced.  Neither  Is  power  of  any 
avail  unless  It  Is  exercised.  Appeals  of  a 
possible  abuse  of  power  are  often  made  In 
public  debate.  They  are  addressed  to  popu- 
lar fears  and  prejudices  and  often  given 
weight  in  the  public  mind  to  which  they  are 
not  entitled.  Every  government  necessarily 
includes  a  grant  of  power  lodged  somewhere. 
It  would  be  imbecile  without  it.  1  Story  on 
Ihe  Constitution,  9  425;  1  Bailey  on  Jurisdic- 
tion, p.  309,  :  296. 

Many  authorities  have  been  cited  by  coun- 
sel for  petitioner  which  it  is  not  necessary 
to  attempt  to  review.  They  are  not  in  con- 
flict with  the  conclusions  reached  in  this 
case.  They  treat  of  the  power  of  the  Presi- 
dent to  declare  martial  law;  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus ;  of  the 
authority  of  the  military  to  arrest,  try,  and 
punish  persons  not  actually  in  the  military 
service;  and  when  the  military  may  or  may 
not  temporarily  supersede  the  usual  civil  a\i- 
thoritles.  None  of  these  questions  are  In- 
volved In  the  present  case.  In  fact,  counsel 
for  petitioner  practically  concede  that  the 
questions  of  the  authority  of  the  Governor 
to  declare  martial  law  and  suspend  the  writ 
of  habeas  corpus  are  not  involved,  because, 
they  say,  if  he  has  such  authority,  he  has 
not  assumed  to  exercise  it;  but  It  is  imma- 
terial what  power  in  this  respect  may  be 
vested  in  the  Governor,  or  whether  he  has. 
In  fact,  attempted  to  declare  martial  law  or 
suspend  the  writ  of  habeas  corpus.  The  pe- 
titioner was  lawfully  arrested  by  the  military 
authorities  while  the  worli  of  suppressing  the 
Insurrection  In  San  MIgtiel  county  was  in 
progress.  Such  arrest  being  lawful,  his  re- 
straint by  respondents  until  it  is  suppressed 
Is  not  Illegal. 

The  writ  Is  discharged,  and  the  petitioner 
remanded  to  the  custody  of  the  respondents. 

Writ  discharged  and  petitioner  remanded, 

STEELE,  J.  (dissenting).  No  person  who 
has  the  slightest  claim  to  respectability 
should  hesitate  to  approve  the  action  of  the 


Governor  In  enforcing  the  law,  and  I  am 
willing  to  uphold  him  and  to  applaud  him 
so  long  as  he  keeps  within  the  lines  of  the 
Constitution.  But  I  am  not  willing  to  uv- 
hold  him  when,  in  my  opinion,  he  breaks 
down  the  barriers  erected  by  the  people  for 
their  protection,  nor  am  I  willing  to  accord 
to  the  Constitution  elastic  properties  for  the 
purpose  of  sustaining  him,  nor  to  Join  in  the 
cstabilsimtent  of  a  prec-edent  which  will  not 
apply  to  other  classes  or  other  conditions 
when  another  Governor  undertakes  to  exer- 
cise the  same  arbitrary  ijower.  I  am  not 
willing  to  concede  the  power  claimed  by  the 
Governor  and  exercised  by  him,  because.  In 
my  opinion,  such  power  is  not  vested  in  him 
by  the  Constitution.  The  people  could  never 
have  intended  to  erect  such  an  engine  of  op- 
pression. It  follows,  of  course,  that  if  the 
present  executive  is  the  sole  Judge  of  the  con- 
ditions which  can  call  into  action  the  mili- 
tary power  of  the  government,  and  can  exer- 
cise ail  means  necessary  to  effectually  abate 
the  conditions,  and  the  judicial  department 
cannot  inquire  into  the  legality  of  his  acts, 
that  the  next  Governor  may  by  his  edict  ex- 
ercise the  same  arbitrary  iwwer.  If  the  mili- 
tary authority  may  deport  the  miners  this 
year,  it  can  deport  the  farmers  next  year. 
If  a  strike  which  Is  not  a  rebellion  must  be 
so  regarded  because  the  Governor  says  it  Is. 
then  any  condition  must  be  regarded  as  a  re- 
bellion which  the  Governor  declares  t»  be 
such :  and  If  any  condition  must  be  regarded 
as  a  rebellion  because  the  Governor  says  so, 
then  any  county  in  the  state  may  be  declared 
to  be  In  a  state  of  rebellion,  whether  a  re- 
bellion exists  or  not,  and  every  citizen  sut>- 
Jected  to  arbitrary  arrest  and  detention  at 
the  will  and  pleasure  of  the  head  of  the  ex- 
ecutive department  We  may  then,  with  each 
succeeding  change  In  the  executive  branch  of 
tlie  government,  have  class  arrayed  against 
class,  and  interest  against  interest;  and  we 
slmll  depend  for  our  liberty,  not  upon  the 
Constitution,  but  upon  the  grace  and  favor 
of  the  Governor  and  his  military  subordi- 
nates. 

In  no  other  case  presented  to  this  court 
have  principles  so  Important  and  far-reach- 
ing been  Involved.  It  was  elaborately  and 
ably  argued,  and  the  position  of  counsel  was 
clearly  defined,  yet  the  court  has  evaded  the 
fundamental  questions  presented,  and  has 
based  Its  decision  upon  theories  long  ago  de- 
termined by  jurists  and  statesmen  to  be  illogi- 
cal and  false.  On  the  part  of  the  petitioner 
It  was  urged  that  he  was  illegally  restrained 
of  his  liberty ;  that  a  court  of  competent 
Jurisdiction  had  ordered  him  released  on  ha- 
beas corpus;  and  that  the  military  authori- 
ties had  refused  to  release  him  and  had  re- 
fused to  permit  the  civil  authorities  to  serve 
pi-ocess  upon  them.  On  behalf  of  the  military 
oflicei-s  it  was  said  that  tiiey  had  been  or- 
dered by  the  Governor  not  to  release  upon 
writ  of  habeas  corpus,  and  on  behalf  of  the 
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Goremor  It  was  contendid  thnt  he  had  do- 
flared  the  county  of  San  MIgnel  to  be  in  a 
state  of  insurrectlou  and  rebellion,  and  that 
under  such  conditions  be  bad  authority  to 
t>nforce  martial  law  and  to  suspend  the  prlri- 
lepj  of  the  writ  of  habeas  corpus.  As  these 
proxioRitions  strike  at  the  very  foundation  of 
our  govprnnieut,  as  the  court  has  evaded  a 
consideration  of  them,  and  as  I  believe  they 
present  the  only  questions  in  the  case,  I  shall 
discuss  them,  and  ignore  for  the  present  a 
consideration  of  the  opinion,  with  tlie  obser- 
vation that  it  establishes  a  precedent  that  if> 
90  repugnant  to  my  notions  of  civil  liberty, 
so  antagonistic  to  my  ideas  of  a  republican 
form  of  government,  and  so  shocking  to  my 
sense  of  propriety  and  Justice,  tbat  I  cannot 
properly  characterize  it 

We  should  bave  before  us  the  facts.  The 
Governor  of  the  state,  on  March  23,  1904. 
by  bis  proclamation,  said: 

Whereas,  there  exists  in  San  Miguel  coun- 
ty. Colorado,  a  certain  class  of  individuals 
who  are  acting  in  conjunction  with  a  certain 
lai^  number  of  pei'sous  outside  of  said  coun- 
ty, who  are  fully  armed  and  acting  together ; 
and  whereas,  open  and  public  threats  bare 
been  made  to  resist  the  laws  of  this  state 
and  offer  violence  to  citizens  and  property 
located  in  San  Miguel  county;  and  whereas, 
at  divers  and  sundry  other  times  various 
crimes  have  been  committed  in  San  Miguel 
county,  by  or  with  the  aid  and  under  the  di- 
rection of  said  vicious  and  lawless  jiersons; 
and  whereas,  threats,  Intimidations  nnd  vio- 
lence are  threatened  and  believed  will  be  re- 
sorted to  by  said  lawless  class  of  individu- 
ate; and  whereas,  It  Is  stated  to  me  by  tho 
sheriff  of  said  San  Miguel  county  that  these 
forces  within  and  without  said  county  are 
about  to  Join  forces  within  said  San  Miguel 
county,  for  the  purpose  of  destroying  proper- 
ty and  inflicting  personal  injuries  upon  the 
citizens  of  said  county ;  and  whereas,  by  rea- 
son of  such  lawlessness  and  disturbances  and 
threatened  acta  of  violence,  the  civil  autliori- 
ties  are  unable  to  cope  with  the  situntiou : 
Now,  therefore,  I,  James  H.  Peabody,  Gover- 
nor and  commander  in  chief  of  the  military 
forces,  by  virtue  of  tlie  power  and  authority 
In  me  vested,  do  hereby  proclnini  and  declare 
tbe  said  county  of  San  Miguel.  In  the  state 
of  Colorado,  to  be  in  a  state  of  Insurrection 
and  rebellion." 

In  the  petition  for  the  writ  of  halieas  cor- 
pus filed  herein  the  said  proelamntlon  is  set 
forth,  and  it  is  alleged  that  the  petitioner, 
while  he  was  In  the  county  of  Ouroy.  was* 
arrested  upon  a  warrant  Issued  by  a  Justice 
of  the  peace  of  said  San  Miguel  county,  nnd 
was  conveyed  to  tbe  county  of  San  Miguel, 
where  be  gave  bond  In  the  penal  sum  of  ^iiOO 
for  his  appearance  before  the  district  court 
of  said  county  on  May  10,  1004;  that  upon 
his  discharge  from  the  custody  of  the  8herll¥ 
he  was  arrested  by  the  adjutant  general  of 
the  state,  who  was  then  iu  the  county  of 


Sail  Miguel  as  tlie  commander  of  a  portion 
of  the  National  Guard  of  the  state ;  that  up- 
on the  30th  day  of  March,  1904,  a  writ  of  ha- 
beas corpus  was  issued  by  tlie  Judge  of  tbe 
district  court  within  and  for  the  county  of 
Montrose,  returnable  on  April  11,  1004;  that 
upon  said  11th  day  of  April,  no  return  having 
been  made  to  the  writ,  the  court  ordered  the 
discharge  of  tbe  petitioner,  but  tbnt,  notwith- 
standing tbe  order  of  the  court  the  said  re- 
siHJUdeuts  refused  to  discharge  bim ;  that  the 
petitioner  Is  not  guilty  of  any  ofiFense,  has 
violated  no  law,  and  tbat  no  indictment  in- 
formation, or  complaint  has  been  filed  against 
him  except  the  complaint  mentioned  under 
whicb  be  was  admitted  to  ball;  that  the 
charge  in  tbe  said  complaint  Is  without 
foundation,  and  tbat  the  said  respondents 
have  refused  to  file  complaint  against  the  pe- 
titioner, and  have  refused  to  inform  bim  of 
the  charge  against  him.  This  court  there- 
npon  Issued  a  writ  returnable  April  21st  fol- 
lowing. 

On  the  return  day  of  the  writ  the  respond- 
ent Sherman  Bell  produced  tbe  body  of  the 
petitioner.  At  tbe  same  time  a  return  to  the 
writ  was  made,  in  whicb  the  Jurisdiction  of 
tbe  court  is  challenged.  Tbe  return  sets 
forth  the  proclamation  of  tlie  Governor,  and 
states  that  the  respondent  having  been  so 
ordered  by  the  Governor,  proceeded  to  the 
county  of  San  Miguel  with  a  portion  of  the 
National  Guard  of  tbe  state;  tbat  upon  bis 
arrival  at  the  county  of  San  Miguel,  he  had 
good  reason  to  believe  and  did  and  does  in 
good  faith  believe,  and  upon  due  Inquiry  iu 
tbe  premises  became  personally  and  offlclally 
fully  satisfied  and  convinced,  that  the  peti- 
tioner had  been,  and  if  discharged  from  ar- 
rest would  continue  to  be,  an  active  partici- 
pant In  fomenting  and  keeping  alive  tbe  said 
condition  of  Insurrection  and  rebellion,  and 
was  and  Is  a  prominent  leader  of  the  bands 
of  lawless  men  engaged  iu  the  acts  of  insur- 
rection and  crime  mentioned  In  the  procla- 
mation of  tile  Governor;  and  that  in  order 
to  accomplish  the  suppression  of  said  state 
of  insurrection  and  rebellion,  it  was  and  Is, 
in  the  Judgment  of  said  Governor  and  the 
resijoudent,  absolutely  necpssary  to  arrest  de- 
tJiiu,  and  for  some  time  to  come  to  restrain 
the  body  of  tbe  sjiid  Charles  II.  Moyer,  In  tbe 
coui-se  of  an  absolutely  necessary  step  In  the 
matter  of  suppressing  said  state  of  Insurrec- 
tion and  reb<>Illon :  that  the  exigencies  of  the 
njilltnry  situation  Imiwratively  require  the 
fiii'tlier  detention  of  sjild  Moyer  to  prevent 
him  from  lending  aid,  comfort,  direction,  in- 
i;tructions,  and  counuands  to  the  said  lawless 
persons. 

The  reply  denies  that  there  exists  In  the 
county  of  San  Miguel  a  state  of  either  in> 
surrection  or  rebellion,  and  states  that  a 
large  number  of  miners,  having  been  deport- 
ed from  tbe  county,  bad  announced  their  in- 
tention of  returning  peaceably  to  their  homes, 
and  further  announced  tbat  to  that  end  tbey 
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wonld  resist  any  further  Interfet'ence  with 
their  persons  and  would  resist  any  attempt 
at  their  re-deportation;  but  that  their  mission 
In  returning  was  one  of  peace,  and  no  force 
whatever  would  be  used  by  them,  except  in 
defense  of  their  persons  from  attaclc  by  the 
mob;  that  this  petitioner  has  neither  been 
at  any  time,  nor  does  he  now,  nor  would  he 
continue  to  be,  an  active  participant  either 
in  fomenting  or  kee))lng  alive  any  condition 
of  Insurrection  or  rebellion ;  and  that  be  has 
at  all  times  conducted  himself  In  strict  con- 
formity to  the  laws  of  the  land,  and  has  ad- 
vised. In  his  capacity  as  president  of  th« 
Western  Federation  of  Miners,  that  no  act 
of  lawlessness  should  occur  uiwn  the  i)art  of 
any  member  of  said  federation,  to  the  end 
that  no  reflection  might  be  cast  upon  said 
organization. 

These  facts  present  for  determination  tho 
question :  Is  the  petitioner,  under  the  condi- 
tions shon-n  to  exist,  entitled  to  the  privilege 
of  the  writ  of  habeas  corpus?  If  he  is  de- 
tained by  due  process  of  law,  he  Is  not  en- 
titled to  a  discharge  under  the  writ.  If  he 
is  not  80  detained,  he  Is  entitled  to  be  dis- 
charged. If  the  privilege  of  the  writ  has 
been  suspended  by  proper  authority,  gener- 
ally or  In  his  particular  case,  he  is  not  en- 
titled to  his  discharge  during  the  period  of 
suspension.  The  distinction  is  recognized  be- 
tween the  suspension  of  the  privilege  of  the 
writ  and  the  right  of  a  military  oflBcer  to 
refuse  obedience  to  Its  commands.  Judge 
Dixou,  when  chief  justice  of  the  Supreme 
Court  of  Wisconsin,  and  during  the  period 
of  the  Civil  War.  said :  "I  agree  that  there 
Is  a  plain  distinction  between  the  suspension 
of  the  writ  in  the  sense  of  the  clause  of  the 
Constitution,  and  the  right  of  a  military  com- 
mander to  refuse  obedience  wlien  Justified 
by  the  exigencies  of  war,  or  the  Ipso  facto 
suspension  which  takes  place  when  martini 
law  actually  exists.  •  *  •  But  this  kind 
of  suspension,  which  comes  with  war  and  ex- 
ists without  proclamation  or  other  act,  is 
limited  by  the  necessities  of  war.  It  applies 
only  to  cases  where  the  demands  upon  the 
officer's  time  are  such  that  he  cannot,  con- 
sistently with  his  superior  military  duty, 
yield  obedience  to  the  mandates  of  the  civil 
authorities,  and  to  cases  arising  within  dis- 
tricts which  are  properly  subjected  to  mar- 
tial law."    In  re  Kemp,  16  Wis.  3C8. 

The  return  does  not  Justify  the  detention 
of  the  prisoner  upon  the  ground  that  the 
military  exigencies  are  such  that  the  re- 
spondent cannot  leave  bis  command  for  tho 
purpose  of  yielding  obedience  to  the  writ. 
Moreover,  it  is  common  knowledge  that  the 
commander  of  the  army  of  the  San  Miguel, 
when  executive  functions  did  not  require  his 
attendance  In  other  parts  of  the  Union,  has 
been  at  the  capital  much  of  the  time.  The 
return  not  showing  a  state  of  facts  which 
Justify  a  disobedience  of  the  writ,  the  peti- 
tioner is  entitled  to  bis  discharge  \mless  the 


return  shows  fbat  be  Is  beld  by  due  process 
of  law.  In  the  return  It  Is  stated  that  the 
respondent  has  been  ordered  by  the  executive 
bead  of  the  state  to  refuse  to  surrender  the 
petitioner,  upon  writ  of  habeas  corpus  or  oth- 
erwise; and  his  counsel  contend  that  the 
Governor,  under  the  Constitution,  has  the 
power  to  suspend  the  privilege  of  the  writ, 
and  that  In  this  case  he  has  virtually  done 
so,  although  no  proclamation  that  be  haa 
done  so  has  been  made,  and  althougb  he  does 
not  exju-essly  say  so  In  the  return.  If  the 
power  to  suspend  the  privilege  of  the  writ  Is 
vested  In  the  executive  head  of  the  state,  It 
seems  to  me  that  It  Is  not  Important  how  or 
In  what  manner  It  Is  exercised.  But  It  Is  so 
clear  that  the  power  to  suspend  the  privilege 
of  the  vpTlt  of  habeas  corpus  Is  not  lodged 
In  the  executive  branch  of  the  government 
that  It  seems  like  a  waste  of  time  to  discuss 
the  qncstioa  If  there  is  any  one  question 
positively  and  finally  settled.  It  Is  that  the 
power  to  suspend  the  privilege  of  the  writ 
of  habeas  corpus  is  solely  a  legislative  iww- 
er.  It  Is  based  upon  a  very  simple  proposi- 
tion, which  Is  that  as  the  privilege  of  the 
writ  Is  granted  by  law.  It  requires  a  law  to 
suspend  that  privilege,  and  that  the  execu- 
tive department  cannot  legislate. 

But  let  us  see  what  the  Jurists,  the  states- 
men, and  the  text-writers  have  to  say  upon 
this  subject.  Bollman  and  Swartout  bad 
been  arrested  at  New  Orleans  by  Gen.  Wilk- 
inson, charged  with  having  been  engaged  with 
Burr  in  a  treasonable  conspiracy  against  the 
TTnited  States.  They  were  discharged  by  tlie 
Supreme  Court  of  the  United  States  u|>on  the 
ground  that  there  was  not  sufficient  evidence 
to  hold  them  upon  the  charge  of  treason. 
In  the  course  of  the  opinion  In  that  cose. 
Chief  Justice  Marshall,  In  speaking  of  the 
power  vested  In  the  court  to  Issue  the  writ  of 
habeas  corpus,  said:  "If  at  any  time  the 
public  safety  should  require  the  suspension 
of  the  powers  vested  by  this  act  in  the  courts 
of  the  United  States,  It  is  for  the  I^egisla- 
ture  to  say  so.  That  question  depends  on 
I>olitIcal  considerations,  on  which  the  Legis- 
lature is  to  decide.  Until  the  legislative  will 
be  expres-sed,  this  court  can  only  see  its  duty 
and  must  obey  the  law."  Jennings  v.  Carson, 
♦:  Cranch,  23.  2  L.  Ed.  531.  Joseph  Story, 
a  Justice  of  the  Supreme  Court  says.  In  hia 
work  on  the  Constitution:  "It  Is  obvious 
that  cases  of  a  i)eculiar  emergency  may  arise, 
which  may  justify,  nay,  even  require,  the 
temporary  suspension  of  any  right  to  the 
writ.  But  as  it  has  frequently  happened  In 
foreign  countries,  and  even  In  England,  that 
the  writ  has  upon  various  pretexts  and  occa- 
sions been  suspended,  whereby  persons  appre- 
hended upon  suspicion  have  suffered  a  long 
Imprisonment  sometimes  from  design,  and 
sometimes  because  they  were  forgotten,  the 
right  to  suspend  it  is  exi)ressly  confined  to 
cases  of  rebellion  or  invasion,  wliere  the  pub- 
lic safety  may  require  It;  a  very  Just  and 
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wholesome  restraint,  which  cuts  down  at  a 
blow  a  fruitful  means  of  oppression,  capable 
of  being  abused  in  bad  times  to  the  worst  of 
purposes.  Hitherto  no  suspension  of  the 
writ  has  ever  been  authorized  by  Congress 
since  the  establishment  of  the  Constitution. 
It  would  seem,  as  the  power  is  given  to 
Congress  to  suspend  the  writ  of  halmas  cor- 
pus ill  cases  of  rebellion  or  inyasion,  that 
the  right  to  Judge  whether  exigency  had 
arisen  must  exclusively  l)elong  to  that  body." 
Story  on  the  Constitution,  S  1342. 

Gen.  Jacicson  had  declared  martial  law  at 
New  Orleans,  and  had  suspended,  as  a  mili- 
tary necessity,  the  privilege  of  the  writ  of 
bal>ea8  corpus.  The  authority  of  Gen.  Jadi- 
iwu  was  considered  in  the  case  of  Johnson 
V.  Duncan's  Syndics,  3  Mart  (O.  S.)  530,  6 
Am.  Dec.  675,  by  the  Supreme  Court  of 
Iionisiana.  Judge  Martin,  one  of  the  most 
learned  Jurists  of  his  time,  after  citing  the 
case  of  Ex  parte  BoIIman,  4  Cranch  (U.  S.) 
75,  2  L.  Ed.  554,  said:  "Again,  the  power 
of  repealing  a  law  and  that  of  suspending 
it  (which  is  a  practical  repeal)  are  iegisla- 
tire  powers.  For  'eodeni  modo,  quo  quid 
constitnitur,  eodem  modo  destruitur.'  "  Judge 
Derbiguy,  in  his  opinion  in  the  same  case, 
said :  "The  Constitution  of  the  United  States, 
in  which  everything  necessary  to  the  gener- 
al and  individual  security  has  been  foreseen, 
does  not  provide  that  in  times  of  public  dan- 
ger, the  executive  power  shall  reign  to  the 
exclusion  of  all  otiiers.  It  does  not  trust  in- 
to the  hands  of  a  dictator  the  reins  of  gov- 
ernment. The  framers  of  that  charter  were 
too  well  aware  of  the  hazards  to  which  they 
would  have  exposed  the  fate  of  the  republic 
by  such  a  provision ;  and,  had  they  done  it, 
the  states  would  have  rejected  a  Constitution 
stained  with  a  clause  so  tbreateniug  to  tlieir 
liberties.  In  the  meantime,  conscious  of  the 
necessity  of  removing  all  Impediments  to  the 
exercise  of  executive  power,  in  cases  of  re- 
bellion or  invasion,  they  have  permitted  Con- 
gress to  suspend  the  privilege  of  the  writ  of 
habeas  corpus  in  those  circumstances.  If  the 
public  safety  should  require  It  Tims  far, 
and  no  farther,  goes  tlie  Constitution."  And, 
having  quoted  from  an  English  author,  he 
says  further:  "And  can  it  be  asserted  that 
while  British  subjects  are  thus  securcl 
against  oppression  in  the  worst  of  times, 
American  citizens  are  left  at  the  mercy  of 
the  will  of  an  individual,  who  may,  in  cer- 
tain oases,  the  necessity  of  which  is  to  be 
Judged  of  by  himself,  assume  a  supreme, 
overtiearing,  unbounded  ix>wer!  The  idea  is 
not  only  repugnant  to  tlie  principles  of  any 
free  government  but  subversive  of  the  very 
foundations  of  our  own." 

Caleb  Cnshing,  who  was  nominated  by 
President  Grant  for  Chief  Justice  of  the  Uni- 
ted States,  said,  while  he  was  Attorney  Gen- 
eral of  the  United  States,  in  an  opinion  to 
the  Secretary  of  State:  "And  it  may  Ihj  as- 
nuned  as  a  general  doctrine  of  constitutional 


Jurisprudence  In  all  the  United  States,  that 
the  power  to  suspend  laws,  whether  those 
granting  the  writ  of  habeas  corpus  or  any 
other,  is  vested  exclusively  in  the  Legislature 
of  the  particular  state."  8  Op.  Atty.  Gen. 
365. 

In  the  year  1807  President  Jefferson  sent 
to  the  Senate,  in  confidence,  a  message  do- 
tailing  the  circumstances  attending  the  ar- 
rest of  persons  charged  with  treason.  On 
the  following  day.  Senator  Giles,  of  Virginia, 
a  friend  and  supporter  of  the  President, 
moved  the  appointment  of  a  committee  to  in- 
quire whether  it  was  expedient,  in  the  condi- 
tion of  public  affairs,  to  suspend  the  privilege 
of  the  writ  of  habeas  corpus.  Senator  Giles 
forthwith  reported  a  bill  authorizing  the  sus- 
pension of  the  privilege  of  the  writ  for  the 
period  of  three  months,  and  tlie  bill  was  im- 
mediately passed  by  the  Senate,  and  sent  to 
the  House  In  confidence.  The  House  declared 
by  a  vote  of  123  to  3  that  the  message  ought 
not  to  be  kept  secret,  and  a  public  debate  on 
the  subject  occurred.  I  shall  quote  from  the 
debate  somewhat  at  length,  for  the  reasoo 
that  there  appears  to  have  been  such  a  unani- 
mity of  sentiment  on  the  subject  by  the 
statesmen  of  that  period  that  we  should  ac- 
cept their  views  as  a  guide  for  our  action. 

Mr.  Burwell,  of  Virginia,  Is  reported  to 
have  said :  "He  would  ask  gentlemen  If  tho.v 
seriously  believed  the  danger  sufficiently 
great  to  Justify  the  suspension  of  this  most 
important  right  of  the  citizen,  to  proclaim 
the  country  in  peril  and  to  adopt  a  measure 
so  pregnant  with  mischief,  by  which  the  in- 
nocent and  guilty  will  be  involved  in  one 
common  destruction?  He  said  this  was  not 
the  first  instance  of  the  kind  since  the  for- 
mation of  the  federal  government.  There  had 
t)een  already  two  insurrections  in  the  United 
States,  lK>th  of  which  had  defied  the  au- 
thority of  Congress,  and  menaced  the  Union 
with  dissolution.  Notwithstanding  one  of 
them  Justified  the  calling  out  of  15,000  men. 
and  the  expenditure  of  $1,000,000,  he  had 
not  heard  of  a  proposition  to  suspend  the 
writ  of  habeas  corpus.  What  then,  will  ho 
said  of  us,  if  now,  when  tiie  danger  is  over, 
firm  In  the  attachment  of  the  people  to  the 
Union,  with  ample  resources  to  encounter 
any  difficulty  which  may  occur,  we  resort  to 
n  measure  so  harsh  in  its  nature,  oppressive 
in  Its  operation,  and  ruinous  as  a  precedent? 

•  ♦  •  Nothing  but  the  most  Imperious 
necessity  would  excuse  us  in  confiding  to  the 
Executive,  or  any  person  under  him,  tlie  pow- 
er of  seizing  and  confining  a  citizen,  upon 
bare  suspicion,  for  three  months,  without  re- 
sponsibility, for  the  abuse  of  such  unlimited 
discretion.  *  •  •  The  people  of  the  Uni- 
ted States  would  have  Just  rea.son  to  re- 
proach their  representatives  with  wantonly 
sacrificing  their  dearest  interests,  when,  from 
the  facts  presented  to  this  House,  It  seems 
the  countiT  was  perfectly  safe  and  the  con- 
spiracy nearly  annihliated.    Under  these  cir- 
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cnmstances  there  can  be  no  apology  for  sus- 
pending the  privilege  of  the  writ  of  habeas 
corpus,  and  violating  the  Constitution,  which 
declares  'the  writ  of  habeas  corpus  shall  not 
be  susi)ended,  unless  when,  In  cases  of  Inva- 
sion or  rebeliiou,  the  public  safety  may  re- 
quire It.'  •  •  ♦  What,  in  another  point 
of  light,  would  be  the  effect  of  passing  such 
a  law?  Would  it  not  establish  a  dangerous 
precedent?  A  corrupt  and  vicious  adminis- 
tration, under  the  sanction  and  eiampie  of 
this  law,  might  harass  and  destroy  the  bext 
men  of  the  country.  It  would  only  be  neces- 
sary to  excite  artiflclal  commotions,  circulate 
exaggerated  rumors  of  danger,  and  then  fol- 
lows the  repetition  of  this  law,  by  which 
every  obnoxious  iiersou,  however  honest.  Is 
surrendered  to  the  vindictive  resentment  of 
the  government.  It  will  not  be  a  sufficient 
answer,  that  this  power  will  not  be  abused 
by  the  President  of  the  United  States.  He, 
Mr.  B.  believed,  would  not  abu.se  It,  but  It 
would  be  impossible  to  restrain  ail  those  who 
are  under  him.  Besides,  he  would  not  con- 
sent to  advocate  a  principle,  bad  In  Itself, 
because  it  will  not  probably,  be  abused." 

Mr.  Elliott,  of  Vermont,  snid:  "It  Is,  In- 
deed, difficult  for  me.  consistently  with  the 
sincere  and  high  respect  which  I  entertain 
for  the  source  from  whence  this  measure 
originated,  to  express.  In  decorous  terms,  the 
hostility  which  I  feel  to  the  proix)sItIon.  I 
am  therefore  disposed  to  consider  It  as  an 
original  proposition  here — as  a  motion  In  this 
body  to  suspend,  for  a  limited  time,  the  privi- 
leges attached  to  the  writ  of  habeas  corjins. 
And,  in  this  point  of  view.  I  am  prepared  to 
My  that  it  is  the  most  extraordinary  propo- 
sition that  has  ever  been  presented  for  our 
(•onslderation  and  adoption.  Sir.  what  is  the 
language  of  our  Constitution  ui)on  this  sub- 
ject? 'The  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  except  when. 
In  cases  of  invasion  or  rebellion,  the  public 
safety  shall  require  it'  Have  we  a  right  to 
suspend  it  In  any  and  every  case  of  Inva- 
sion and  rebellion?  So  far  from  it  that  we 
are  under  a  constitutional  interdiction  to  act 
unless  the  existing  Invasion  or  rebellion,  in 
onr  sober  Judgment  threatens  the  first  prin- 
cii)le8  of  the  national  compact,  and  the  Con- 
stitution Itself.  In  other  words,  we  can  only 
act.  In  this  case,  with  a  view  to  national  self- 
preservation.  We  can  suspend  the  writ  of 
hal)eas  corpus  only  in  a  case  of  extreme 
emergency ;  that  alone  Is  salus  populi  whiclj 
will  Justify  this  lex  suprema.  And  is  this 
a  crisis  of  such  awful  moment?  Is  it  neces- 
sary, at  this  time,  to  constitute  a  dictator- 
ship, to  save  the  people  from  themselves,  and 
to  take  care  that  the  Republic  shall  receive 
no  detriment?  What  is  the  proposition?  To 
create  a  single  dictator,  as  In  ancient  Rome, 
In  whom  all  power  shall  be  vested  for  a  time? 
No :  to  create  one  great  dictator,  and  a 
multitude,  an  army,  of  subaltern  and  pett.v 
desiwts;  to  invest  not  only  the  President  of 


the  United  States,  but  the  Governor  of  states 
and  territories,  and,  indeed,  all  itersons  de- 
riving civil  or  military  authority  from  the 
supreme  Executive,  with  unlimited  and  irre- 
sponsible power  over  the  personal  liberty  of 
your  citizens.  *  *  *  An  eminent  English 
author,  and  the  most  popular  writer  upon  the 
subjects  of  legal  science,  considers  Its  suspen- 
sion as  the  susi^ension  of  liberty  itself,  de- 
clares that  the  measure  ought  never  to  l>e 
resorted  to  but  in  cases  of  extreme  emergen- 
cy, and  says  that  the  nation  then  parts  wltli 
its  freedom  for  a  short  and  limited  time, 
only  to  resume  and  secure  It  forever.  Hence 
be  compares  the  suspension  of  the  habeas 
corpus  act  In  Great  Britain  to  the  dictator- 
ship of  the  Roman  republic." 

Mr.  Eppes  said:  "By  this  bill  we  are 
called  upon  to  exercise  one  of  the  most  Im- 
portant powers  vested  In  Congress  by  the 
Constitution  of  the  United  States.  A  power 
which  suspends  the  personal  rights  of  your 
citizens,  which  places  their  liberty  wholly 
imder  the  will,  not  of  the  Executive  Magis- 
trate only,  but  of  his  inferior  officers.  Of 
the  importance  of  this  power,  of  the  caution 
which  ought  to  be  employed  in  its  exercise, 
the  words  of  the  Constitution  afford  irresisti- 
ble evidence.  •  *  •  Well,  Indeed,  may 
this  caution  hare  been  used  as  to  the  exer- 
cise of  this  Important  power.  It  Is,  in  a  free 
country,  the  most  tremendous  power  wiiicli 
can  be  placed  in  the  hands  of  a  legislative 
body.  It  suspends,  at  once,  the  chartered 
rights  of  the  community,  and  V)lace8  even 
those  who  pass  the  act  under  military  des|>ot- 
Ism.  The  Constitution,  however,  having  vest- 
ed this  power  in  Congre.ss,  and  a  branch  of 
the  Legislature  having  thought  its  exercise 
necessary,  it  remains  for  us  to  inquire  wheth- 
er the  present  situation  of  our  country  au- 
thorizes, on  our  iMirt  a  resort  to  this  extra- 
ordinary measure.  •  •  •  xhis  govern- 
ment has  now  been  in  operation  30  years. 
During  this  whole  i)erlod,  our  political  char- 
ter, whatever  It  may  have  sustained,  has 
never  been  suspended.  Never,  under  this 
government,  iins  personal  liberty  been  held 
at  the  will  of  a  single  individual.  Shall  we, 
sir,  siispend  the  chartered  rigiits  of  the  com- 
munity for  the  suppression  of  a  few  des- 
peradoes? *  •  •  I  consider  tlie  provisions 
in  the  Constitution  for  suspending  the  habeas 
corpus  as  designed  only  for  occasions  of 
great  nntionnl  danger." 

Mr.  Nelson  said:  "This  precedent  let  me 
tell  gentlemen,  may  be  ruinous,  may  be  a 
most  damnable  precedent— a  precedent  which, 
hereafter,  may  be  most  flagrantly  abused. 
The  Executive  may  wish  to  make  use  of  nioi-e 
energetic  measures  than  the  establisiied  laws 
of  the  land  enable  him  to  do.  He  will 
resort  to  this  as  a  precedent,  and  this  im- 
portant privilege  will  be  suspended  at  the 
smallest  appearance  of  danger.  The  effect 
will  be  that,  whenever  a  man  Is  at  the  head 
of  our  affairs  who  wishes  to  oppress  or  wreak 
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his  vengeance  on  those  who  are  opposed  to 
him,  be  will  fly  to  this  as  a  precedent  It 
will  truly  be  a  precedent  fraught  with  the 
greatest  danger ;  a  precedent  which  ought  not 
to  be  set,  except  in  a  case  of  the  greatest 
necessity.  Indeed,  I  can  hardly  contemplate 
a  case  in  which,  in  my  opinion,  it  can  be 
necessary." 

Mr.  Randolph  said:  "If  the  bill  passes,  we 
are  told.  It  will  be  but  temporary.  •  *  • 
As  to  the  three  months'  continuance,  I  con- 
sider that  as  one  of  the  most  objectionable 
features  of  the  bill;  as  a  bait  to  the  trap; 
as  the  entering  wedge.  If  it  is  made  recon- 
cilable to  the  interests  and  feelings  of  this 
House  to  pass  it  for  three  months,  do  you 
think  we  will  feel  the  same  lively  repugnance 
to  It  that  we  do  now?  No!  It  has  been 
truly  said  that  no  man  becomes  pei-fectly 
wlclted  at  once ;  and  it  may  be  affirmed,  with 
equal  truth,  that  a  nation  Is  never  enslaved 
at  once.  Men  must  be  Initiated  by  degrees, 
and  their  repugnance  must  be  gradually  over- 
come." 

Mr.  Smille  said:  "I  consider  this  one  of 
the  most  Important  subjects  upon  which  we 
have  been  called  to  act.  It  Is  a  question 
which  is  neither  more  nor  less  than  whether 
we  shall  exerelse  the  only  power  with  which 
we  are  clothed  to  repeal  an  important  part 
of  the  Constitution?  It  is  In  this  case  only 
that  we  have  power  to  repeal  that  instru- 
ment A  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus  is,  in  all  respects, 
equivalent  to  repealing  that  essential  part  of 
the  Constitution  which  secures  that  principle 
which  has  been  called,  in  the  country  where 
It  originated,  the  'palladhim  of  personal  lil>- 
erty.'  If  we  recur  to  England,  we  shall  find 
that  the  writ  of  habeas  corpus  in  that  coun- 
try has  been  frequently  suspended.  But  un- 
der what  circumstances?  We  find  it  was  sus- 
Iiended  In  the  year  1715,  but  what  was  the 
situation  of  the  country  at  that  time?  It  was 
Invaded  by  the  son  of  James  II.  There  was 
a  rebellion  within  the  kingdom,  and  an  army 
was  organized.  The  same  thing  hapi^ened  in 
the  year  1745.  On  this  occasion  It  was  found 
necessary  to  suspend  It  In  later  times, 
when  the  government  had  grown  more  cor- 
rupt we  have  seen  It  suspended  for  an  in- 
flnitely  less  cause.  We  have  taken  from  the 
statute  book  of  this  country  this  most  valu- 
able part  of  our  Constitution.  The  conven- 
tion who  framed  that  iustmment  believing 
that  there  might  be  cases  when  It  would  be 
iieceswMiry  to  vest  a  discretionary  power  in 
the  Executive,  have  constituted  the  Legisla- 
ture the  Judge  of  this  necessity,  and  the  only 
question  now  to  be  determined  Is :  Does  this 
necessity  exist?" 

Mr.  Dana  said:  "I  have  been  accustomed 
to  view  the  privilege  of  the  writ  of  habeas 
corpus  as  the  most  glorious  Invention  of  man. 

•  •  *  There  is  another  principle,  which 
apitears  to  me  highly  objectionable.  It  au- 
thorizes the  arrest  of  persons,  not  merely  by 


the  President  or  otlier  high  officers,  but  by 
any  person  acting  under  him.  I  imagine  this 
to  be  wholly  without  precedent  If  treason 
were  marching  to  force  us  from  our  seats,  I 
would  not  agree  to  do  this.  I  would  not  agree 
thus  to  destroy  the  fundamental  principles 
of  the  Constitution,  or  to  commit  such  an  act 
either  of  despotism  or  pusillanimity.  Under 
this  view  of  the  subject,  I  am  disposed  to  re- 
ject the  bill,  as  containing  a  proposition  on 
which  I  cannot  deliberate." 

Annals  of  Congress,  0th  Congress,  2d  Ses- 
sion, pp.  402-424. 

And  the  House  of  Representatives,  by  a 
vote  of  113  to  10,  refused  to  refer  this  bill 
to  a  committee,  but  upon  first  reading  there- 
of indefinitely  postponed  It;  and  of  the  19 
members  who  voted  against  the  motion  very 
many  were  opposed  to  the  bill. 

In  February  following  another  debate  oc- 
curred, at  which  time  Mr.  Broom,  of  Dela- 
ware, Is  reported  to  have  said :  "In  ordinary 
times,  the  laws  which  already  exist  may  be 
sufiicient  for  in  such  times  there  is  no  temp- 
tation to  transgress  the  limits  of  constitu- 
tional or  legal  privileges;  but  in  times  of 
turbulence  and  commotion,  the  mere  formal 
recognition  of  rights  will  afford  too  feeble  a 
barrier  against  the  inflamed  passions  of  men 
in  power,  whether  excited  by  an  intemperate 
zeal  for  the  supposed  welfare  of  the  country, 
or  by  the  detestable  motives  of  party  rancor 
or  individual  (^ipresslon.  I  could  have  wished 
that  circumstances  had  never  occurred  which 
would  make  It  necessary  to  fortify,  by  penal 
laws,  the  constitutional  privilege  of  habeas 
corpus,  and  that  the  whole  nation,  from  the 
first  to  the  last,  had  regarded  It  with  such 
religious  veneration  that  no  officer,  either 
military  or  civil,  would  have  dared  to  vio- 
late it  But  recent  circumstances  have  proved 
that  such  a  wish  would  have  been  in  vain, 
and  have  demonstrated,  more  powerfully 
than  any  abstract  reasoning,  the  necessity 
and  Importance  of  further  legislative  provi- 
sion. This  privilege  of  the  writ  of  habeas 
corpus  has  been  deemed  so  important  that, 
by  the  ninth  section  of  the  first  article  of  the 
Constitution,  It  is  declared  that  it  shall  not 
l»e  suspended  unless  when,  in  cases  of  rebel- 
lion or  invasion,  the  public  safety  may  re- 
quire it.  Such  is  the  value  of  this  privilege 
that  even  the  highest  legislative  body  of  the 
Union — the  legitimate  representatives  of  the 
nation — ^are  not  intrusted  with  the  guardian- 
ship of  it  or  suffered  to  lay  their  hands  upon 
It  unless  when,  in  cases  of  extreme  danger, 
the  public  safety  shall  make  it  necessary. 
The  suspension  of  this  privilege  upon  slight 
pretenses,  it  was  easily  foreseen,  would  des- 
troy Its  efficacy,  and  If  it  depended  ou  the 
mere  will  of  Congress,  it  would  become,  in 
the  hands  of  the  majority,  the  most  certain 
and  convenient  means  to  accomplish  the  pur- 
poses of  party  persecution,  or  to  gratify  pol- 
itical orpersonal  rancor  or  anlmosit.v.  •  •  • 
In  England,    this   inestimable  privilege   has 
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been  for  ages  the  proud  theme  of  exnlta- 
tion;  there  they  worshipped  it  as  a  talisiuanic 
wand  which  could  unbar  the  gates  of  the 
strongest  prison  and  dissolve  in  an  instant 
the  fetters  of  the  captive.  It  was  to  Eugllsh- 
luen  as  a  wall  of  fire  by  night,  shielding  them 
from  the  arbitrary  swny  of  tyrannic  power. 
•  •  *  Yet,  however  important  these  rights 
may  be,  a  few  moments'  reflection  will  satisfy 
T18  that,  without  the  writ  of  habeas  corpus, 
they  could  avail  but  little.  The  rights  may 
exist  as  abstract  rights,  but  the  writ  of  ha- 
beas corpus  affords  the  most  Important,  If 
not  the  only  means  of  exercising  them.  In 
vain  does  the  law  proclaim  that  no  man  shall 
be  imprisoned  contrary  to  law.  If  a  party 
has  no  access  to  a  tribunal  to  decide  the  ques- 
tion of  legality.  In  vain  does  the  law  prom- 
ise a  trial  by  peers.  If  the  imprisoned  party 
can  have  no  access  to  a  tribunal  where  he 
may  demand  such  trial.  In  short,  without 
the  writ  of  habeas  corpus,  rights  of  personal 
liberty,  however  solemnly  proclaimed,,  would 
exist  but  in  name.  This  writ  of  habeas  cor- 
pus Is  coeval  with  the  rights  which  it  secures. 
It  existed  by  force  of  the  common  law  until 
the  subtleties  of  lawyers  had  nearly  refined 
It  away,  when  It  was  aided  by  the  statute  of 
Charles,  and  has  since  been  found  fully  ade- 
quate to  produce  the  desired  effect.  If,  then, 
this  privilege  has  been  productive  of  the  most 
salutary  effects  in  England,  in  guarding  the 
liberty  of  the  subject,  we  have  the  strongest 
proof  that  we  can  require  of  Itsimiiortauceto 
us,  except  our  own  experience.  It  is  true,  we 
live  under  a  form  of  government  where  the 
sovereignty  is  acknowledged  to  belong  to  the 
people ;  but  let  us  not  vainly  imagine  that  we 
have  no  necessity  for  laws  restrictive  upon 
men  in  twwer.  Under  the  fair  semblance 
of  republicanism  has  often  been  practised 
the  most  detestable  tyranny,  and  the  mild 
laws  of  a  Republic  have  too  often  afforded  a 
shelter  for  Icnaves  and  tyrants.  Instead  of  a 
shield  for  the  virtuous  and  oppressed.  »  •  • 
For  my  own  part,  I  wish  to  live  under  a 
govenmieiit  of  laws,  and  not  of  men ;  for, 
however  pure  and  uprigiit  be  the  Intentions 
of  our  military  commanders,  however  virtu- 
ous, and  even  unsuspected,  be  their  conduct, 
I  can  never  agree  that  my  right  to  personal 
liberty  shall  depend  on  their  forbearance  and 
discretion.  I  know  not  whether  these  men 
that  have  been  arreisted  are  Innocent  or 
guilty  of  the  treason  with  which  they  are 
charged,  but.  whether  Innocent  or  guilty,  they 
must  be  arrested  and  tried  according  to  law. 
However  atrocious  the  crime  which  has  l)een 
committed,  the  punlBlimcut  must  l>e  accord- 
ing to  law;  for,  in  transgressing  the  limits 
of  the  law  to  revenge  npnn  a  criminal  the 
wrongs  of  society,  we  are  gtillty  of  injustice 
both  to  society  and  the  criminal." 

And  Mr.  Randolph  said :  "I  make  no  pro- 
fession of  sympathy  for  the  men  who  have 
been  denounced  as  traitors.  I  argue  on  the 
snppoBitiou  that  they  are  traitors.    There  is 


no  need  of  much  exertion  on  behalf  of  good 
men.  Attacks  on  the  liberty  of  the  people 
are,  as  has  been  stated  before,  made  always 
in  the  persons  of  the  vile  and  worthless.  But 
when  precedent  Is  once  established  in  the 
case  of  bad  men,  who,  like  pioneers,  go  before 
to  smooth  the  way,  good  men  tremble  for 
their  safety.  ♦  •  *"  Mr.  Randolph  con- 
cluded by  begging  pardon  "for  detaining  the 
House  so  long,  but  he  could  never  be  Indif- 
ferent on  a  subject  like  this.  The  House 
were  now  to  decide  if  the  constitution  were 
only  pen,  ink,  and  pai)er,  and  to  be  set  a.side 
at  the  whim  of  every  military  conmiander, 
or  whether  It  were  unalterable  by  fate,  and 
if  be  who  dared  to  violate  It  should  rue  the 
consequences." 

Annals  of  Congress,  0th  Congress,  2d  Ses- 
sion, 502,  538. 

Accompanying  the  message  of  the  President 
was  a  letter  from  Oeu.  Wilkinson,  in  which 
he  stated  that  be  had  delivered  one  |)ersou 
over  on  habeas  cor]>us,  but  that  be  had 
evaded  the  writ  as  to  the  other  two,  and, 
recognizing  that  he  had  violated  the  law, 
said  that  he  should  look  to  Congress  for  in- 
demnity.  A  day  or  two  later  the  President 
sent  a  set-ond  messjige  to  Congress.  In  whicli 
he  stated  that  the  persons  arrested  at  New 
Orleans  had  arrived  at  the  seat  of  govern- 
ment, and  that  immediately  upon  their  ar- 
rival he  had  delivered  to  the  proper  author- 
ities all  evidence  in  bis  possession,  and  had 
directed  that  proceedings  be  instituted  against 
them  at  once. 

This  debate  should  be  very  Instructive. 
It  was  participated  in  by  members  from 
nearly  every  state,  and,  being  at  a  time  so 
early  In  our  hlatoi-y,  sliould  be  regarded  as 
conten)i)oraneous  with  the  Constitution.  The 
Congress,  comiwsod  as  It  was  of  the  ablest 
men  of  the  time.s,  would  not  consent  to  the 
pro|)osItIon  of  suspending  the  writ  of  habeas 
corpus  for  the  period  of  three  months,  on  the 
ground  that  It  would  create,  not  only  a  dic- 
tator in  the  iiersou  of  the  President,  but  a 
horde  of  petty  tyrants  through  the  country, 
and  because  the  uet-essity  for  so  doing  was 
not  so  great  and  iniiH'rious  as  to  justify  them 
in  taking  that  coui-se.  From  the  debate  we 
learn  that  at  no  time  before  had  the  privilege 
of  the  writ  been  suspended ;  that  in  the  opin- 
ion of  the  meuil)ei'8  of  this  Congress  the  Gen- 
eral of  the  Army  had  violated  the  law  in  not 
turning  over  to  the  civil  authorities  those 
engnged  in  rel>elllon  against  the  government; 
that  the  writ  should  not  be  suspended  by  Con- 
gress unless  the  nation  itself  was  in  danger ; 
and  that  unless  the  privilege  of  the  writ  was 
suspended  the  military  could  not  arrest  and 
hold  citizens  on  suspicion. 

During  the  period  of  the  Civil  War,  John 
Merryman  was  arrested  by  military  author- 
ity, upon  vague  and  Indehnite  charges,  with- 
out any  proof,  so  far  as  it  appeared.  When 
a  writ  of  habeas  corpus  was  served  retjuir- 
lug  the  ofllcer  to  produce  the  l)ody  before  the 
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Clilof  Jnsllce  of  tbe  TTnlted  States,  In  order 
tbat  Inquiry  mlgbt  be  made  as  to  the  legality 
of  tbe  Imprisonment,  tbe  officer  answered  that 
be  bad  been  autborlzed  by  the  President  to 
suspend  tbe  writ  of  habeas  corpus,  and  on 
tbat  ground  refused  obedience  to  tbe  writ. 
Tbe  Constitution  of  tbe  United  States  con- 
tains this  provision:  "The  privilege  of  the 
writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  In  cases  of  rebellion  or  Invasion 
the  public  safety  may  require  It."  In  tbe  Con- 
stitution of  our  state  the  following  provision 
Is  found:  "That  the  privilege  of  the  writ  of 
habeas  corpus  shall  never  be  suspended,  un- 
less when  in  case  of  rebellion  or  invasion  tbe 
public  safety  may  require  It."  The  slight  dif- 
ference between  the  federal  and  our  state 
Constitution  Is  shown  by  the  Italics.  The  pro- 
vision Is  found  in  our  Bill  of  Rights,  and  the 
conjunction  "that"  connects  the  opening  sen- 
tence, which  Is :  In  order  to  assert  our  rights, 
acknowledge  our  duties,  and  proclaim  the 
principles  upon  which  our  government  Is 
founded,  we  declare."  The  adverb  "not,"  of 
the  federal  law,  Is  replaced  by  the  more  posi- 
tive adverb  "never,"  in  ours,  and  the  plural 
of  the  noun  "cote"  Is  used  in  tbe  national 
Constitution;  while  In  oars  the  singular  ap- 
pears. Otherwise  the  sections  are  Identical. 
In  construing  this  section  of  tbe  federal  Con- 
stitution, tbe  Chief  Justice  of  the  United 
States  held  that  tbe  power  of  suspending  the 
privilege  of  the  writ  was  solely  a  legisla- 
tive power.  He  quoted  from  Blackstone, 
liallam,  Marshall,  and  Story;  related  the 
Incident  occurring  in  the  administration  of 
Jefferson ;  reviewed  the  history  of  tbe  strug- 
gles of  the  English-speaking  people  which 
ended  In  the  enactment  of  the  tbirty-flrst 
chapter  of  Charles  the  Second — an  act,  as 
be  declares,  of  great  and  inestimable  value, 
because  it  contains  provisions  which  com- 
pel courts  and  Judges,  and  all  parties  con- 
cerned, to  perform  their  duties  in  a  man- 
ner specified  in  the  statutes;  and  closes  by 
saying:  "I  can  only  say  that  if  the  author- 
ity which  the  Constitution  has  confided  to 
the  Judiciary  department  and  Judicial  offi- 
cers may  thus,  upon  any  pretext  or  under 
any  circumstances,  be  usurped  by  the  mlll- 
taty  power  at  Its  discretion,  the  people  of  tbe 
United  States  are  no  longer  living  under  a 
government  of  laws,  but  every  citizen  holds 
life,  liberty,  and  property  at  tbe  will  and 
pleasure  of  tbe  army  officer  In  whose  military 
district  he  may  happen  to  be  found."  Bx 
parte  Merryman,  Taney,  246,  Fed.  Cas.  No. 
»,487 

Tbe  decision  of  the  Chief  Justice  was  as- 
sailed by  many  able  lawyers  of  the  time,  and 
the  Chief  Justice  was  himself  denounced  as 
a  sympathizer  with  tbe  Rebellion;  yet,  not- 
withstanding the  great  esteem  In  which  the 
President  was  held  by  the  people  of  the 
North,  notwithstanding  the  fact  that  the  life 
of  the  republic  was  in  danger,  loyal  courts  all 
«Ter  tbe  North  sustained  tbe  Chief  Justice, 


and  decided  that  tbe  Executive  had  not  the 
power,  under  the  Constitution,  to  suspend  the 
privilege  of  the  writ  And  finally.  In  1863, 
the  question  was  settled.  Thaddeus  Stevens, 
tbe  leader  of  the  Union  party,  succeeded  In 
passing  through  the  House  of  Representa- 
tives a  bill  authorizing  tbe  President  to  sus- 
pend tbe  privilege  of  the  writ  of  bal>ea8  cor- 
pus, and  to  indemnify  blm  or  other  officers  In 
cases  where  damages  were  awarded  for  ar- 
bitrary arrest  The  Senate  amended  the  bill, 
and,  after  a  conference  between  the  two 
houses,  It  became  a  law.  Thus  the  executive 
and  legislative  branches  of  the  government 
recognized  tbe  principles  contended  for  by  the 
Judicial  department  and  it  is  settled  tbat 
Congress  only  has  the  power  of  suspending 
tbe  privilege  of  tbe  writ  of  habeas  corpus, 
and  tbat  It  Is  tbe  sole  Judge  of  tbe  conditions 
which  require  its  suspension. 

The  language  employed  Is  so  peculiarly  ap- 
plicable to  the  case  at  bar  that  I  shall  quote 
from  some  of  the  opinions  of  those  Judges 
who  announce  tbat  tbe  power  to  suspend  the 
writ  is  legislative  and  not  executlva  In  the 
case  of  Ex  parte  Benedict,  Fed.  Cas.  No. 
1,292,  .Tudge  Hall,  of  the  United  States  Court 
for  tbe  Northern  District  of  New  York,  held 
that  the  President  of  tbe  United  States  Is  not 
vested  with  power  to  suspend  tbe  privilege  of 
the  writ  of  habeas  corpus,  at  any  time,  with- 
out the  authority  of  an  act  of  Congress.  In 
the  course  of  tbe  opinion  be  said:  "Even  In 
the  midst  of  our  present  struggle,  we  should 
not  forget  tbe  teachings  and  history  of  tbe 
past,  and  regard  as  trivial  and  unimportant- 
constitutional  principles,  the  persistent  viola- 
tion of  which  led  to  tbe  dethronement  of 
kings,  and  the  overthrow  of  long-established 
forms  of  government  We  sliould  not  forget 
the  'lettres  du  cachet'  of  the  French  mon- 
archs,  nor  the  Illegal  Imprisonments  under 
Charles  I.  In  our  efforts  to  read  aright  and 
profit  by  the  terrible  lesson  which  the  pres- 
ent condition  of  our  unbappy  country  pre- 
sents, we  should  not  forget  what  Hume,  and 
Hallam,  and  Blackstone,  and  Marshall,  and 
Story,  and  Ivent  have  taught  ns."  Quoting 
from  Blackstone,  be  says :  "  'Of  great  im- 
portance to  tbe  public  is  the  preservation  of 
this  personal  liberty ;  for.  If  once  It  were  left 
to  the  power  of  any,  of  tbe  highest  magis- 
trate, to  Imprison  whomever  be  or  bis  officer* 
ttiought  proper  (as  In  France  It  is  dally  prac- 
ticed by  the  crown),  there  would  soon  be  an 
end  of  all  other  rights  and  tmmunitfecL 
Some  have  thought  tbat  unjust  attacks,  even 
upon  life  and  property,  at  the  arbitrary  wilf 
of  tbe  magistrate,  are  less  dangerons  to  the 
commonwealth  than  such  as  are  made  npon 
tbe  personal  liberty  of  tbe  subject  To  be- 
reave a  man  of  life,  or  by  violence  to  ooo- 
fiscate  hl8  estate,  without  accusation  or  trial, 
would  be  ao  gross  and  notorious  an  act  of 
despotism  as  must  at  once  convey  tbe  alarm 
of  tyranny  throughout  the  wliole  kingdom; 
but  confinement  of  the  person,,  by  seccetir 
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hurrying  him  to  ]all,  wbere  his  sufferings  are 
unknown  or  forgotten,  is  a  less  public,  a 
less  striking,  and  therefore  a  more  dangerous, 
engine  of  arbitrary  gOTemment  And  yet 
sometimes,  when  the  state  is  In  danger,  even 
this  may  be  a  necessary  measure  But  the 
happiness  of  our  Constitution  Is  that  It  is 
not  left  to  the  executive  power  to  determine 
when  the  danger  of  the  state  is  so  great  as  to 
render  this  measure  expedient;  for  it  is  the 
Parliament  only,  or  legislative  power,  that, 
whenever  It  sees  proper,  can  authorize  the 
orown,  by  suspending  the  habeas  corpus  act 
for  a  short  and  limited  time,  to  imprison  sus- 
pected persons  without  giving  any  reasons  for 
so  doing,  as  the  Senate  of  Rome  was  wont 
to  have  recourse  to  a  dictator,  a  magistrate 
of  absolute  authority,  when  they  Judged  the 
republic  in  any  imminent  danger.' "  Judge 
Hall  then  speaks  of  the  opinion  of  Attorney 
General  Bates,  whose  views  have  been  adopt- 
ed. In  large  measure,  by  this  court:  "For 
that  gentleman  I  entertain  the  highest  re> 
spect  His  purity  of  motive  and  character, 
bis  great  legal  acquirements,  and  bis  un- 
doubted patriotism  and  ability  are  unques- 
tioned; but,  even  In  these  respects,  that  ex' 
ceilent  gentleman  would  not  want  his  friend 
to  claim  more  than  that  he  was  the  equal  of 
the  learned  Chief  Justice  of  the  United 
States.  Placing  their  opinions  upon  the 
same  footing,  they  would  only  neutralize  each 
other,  and  then  the  deliberate  opinions  of 
Marshall  and  Story  and  Martin  and  other 
Justices  of  the  Supreme  Court  who  concur- 
red In  the  opinion  of  their  chief  in  the  case 
of  Ex  parte  Bollman,  4  Crancb  (U.  S.)  75, 
2  L.  Ed.  654,  supported,  as  they'  are,  by  unan- 
swerable argument,  are  decisive  of  the  ques- 
tion, and  constrain  me  to  decide  that  the 
President,  without  the  authority  of  Congress, 
has  no  constitutional  power  to  suspend  the 
privilege  of  the  writ  of  habeas  corpus  In  the 
United  States."  And  Judge  Hall  ordered  the 
discharge  of  the  prisoner. 

In  the  case  of  In  re  Kemp,  16  Wis.  382, 
Chief  Justice  Blxon  said :  "I  think  the  Presi- 
dent has  no  power,  In  tbe  sense  of  the  ninth 
section  of  tbe  first  article  of  the  Constitution 
of  the  United  States,  to  suspend  tbe  privilege 
of  tbe  writ  of  habeas  corpus.  It  Is,  In  my 
Judgment,  a  legislative,  and  not  an  executive, 
act;  and  the  power  Is  vested  In  Congress. 
Upon  this  question  It  seems  to  me  that  the 
reasoning  of  Chief  Justice  Taney  In  Ex  parte 
Merryman  Is  unanswerable."  And  Justice 
Cole,  In  tbe  same  case,  said:  "To  suspend, 
annul,  or  take  away  a  right  given  by  law  is, 
under  our  system  of  government,  essentially 
a  legislative  function.  To  deprive  a  citizen  of 
the  privilege  of  the  writ  of  habeas  corpus  is 
to  take  from  him  one  of  the  highest  and  most 
sacred  rights  secured  to  him  by  tbe  Consti- 
tution and  laws  of  the  land  It  Is  a  change  of 
the  law  which,  from  the  nature  of  things,  be- 
longs to  the  power  which  can  make  the  law." 
Justice   Paiue^   In  .  answering   the   question, 


"Where  Is  the  power  to  suspend  tbe  writ 
lodged?"  said:  "From  its  very  nature  it  would 
not  naturally  be  Intrusted  to  a  single  man, 
and  that  man  at  the  head  of  the  military.  It 
Is  a  power  dangerous  anywhere.  It  delivers 
over  tbe  nation,  for  tbe  time  being,  to  tbe 
control  of  tbe  executive  It  makes  him  sub- 
stantially what  the  Roman  dictator  was.  No 
single  officer  should  be  allowed  to  assume 
such  powers  upon  bis  own  Judgment  only. 
The  nation  that  Is  to  be  subjected  to  them 
should  have  some  voice  In  determining  when 
the  necessity  arises  for  tbeir  existence.  And 
as  in  Rome  there  was  no  officer  who  could 
assume  tbe  power  of  a  dictator  upon  bis  own 
Judgment,  but  such  officer  bad  to  be  appoint- 
ed by  a  vote  of  the  Senate,  so  here  the  power 
to  suspoid  the  writ  of  habeas  corpus  would 
naturally  have  been  Intrusted  to  tbe  Legis- 
lature, and  not  to  tbe  executive  alone.  There 
tbe  Constitution  has  placed  It  So  tbe  Su- 
preme Court  of  tbe  United  States  has  de- 
clared. So  it  has  been  held  by  every  Judicial 
decision,  and  every  elementary  writer  on 
constitutional  law." 

In  Griffin  v.  Wilcox,  21  Ind.  STO,  and  War- 
ren V.  Panl,  22  Ind.  276,  tbe  Supreme  Court 
of  Indiana  said  that  tbe  section  of  tbe  Con- 
stitution authorizing  tbe  suqienslon  of  the 
writ  of  habeas  corpus,  in  case  of  Invasion  or 
rebellion,  was  a  delegation  of  power  to  the 
Legislature,  and  not  to  tbe  executive  author- 
ity. 

In  tbe  Circuit  Court  of  tbe  United  States 
in  tbe  District  of  California,  and  In  the  case 
of  McCall  V.  McDowell,  Judge  Deady,  deliver- 
ing the  opinion,  said,  with  reference  to  tbe 
power  of  tbe  President  to  suqpend  tbe  writ 
of  habeas  corpus :  "I  do  not  propose  to  argne 
the  question.  There  are  some  things  too  plain 
for  argument,  and  one  of  these  is  that  by  tbe 
Constitution  of  tbe  United  Stateb  tbe  Presi- 
dent has  not  the  power  to  suspend  tbe  priv- 
ilege of  the  writ,  and  that  Congress  has.  The 
power  of  the  President  Is  executive  power — 
a  power  to  execute  the  laws,  but  not  to  sus- 
pend them.  The  latter  Is  a  legislative  func- 
tion, and,  so  far  as  It  exists,  belongs  natural- 
ly and  by  force  of  the  Constitution  exclusive- 
ly to  Congress.  1  Abb.  U.  S.  212,  Fed.  Cas. 
No.  8,673.  A  motion  for  new  trial  was  ar- 
gued before  Justice  Field,  of  tbe  United 
States  Supreme  Court,  and  Judge  Hoflhnan, 
and  was  denied. 

In  Ex  parte  Moore,  64  N.  C.  802,  the  Chief 
Justice  says :  "I  declare  my  opinion  to  be  that 
the  privilege  of  tbe  writ  of  habeas  corpus 
has  not  been  suspended  by  tbe  action  of  bis 
excellency ;  that  the  Governor  has  the  power, 
under  the  Constitution  and  laws,  to  declare 
a  county  to  be  In  a  state  of  Insurrection,  to 
take  military  possession,  to  order  tbe  arrest 
of  all  suspected  persons,  and  to  do  all  things 
necessary  to  suppress  tbe  Insurrection,  but 
he  has  no  power  to  disobey  the  writ  of  habeas 
corpus,  or  to  order  tbe  trial  of  any  citizen 
otherwise  than  by  Jury.    *    *    *    It  may  be 
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that  the  arrest  and  also  the  detention  o(  the 
prisoner  Is  necessary,  as  a  means  to  suppress 
the  Insurrection.  But  I  cannot  yield  my 
assent  to  the  conclusion.  The  means  most 
be  proper,  as  well  as  necessary,  and  the  de- 
tention of  the  prisoner  as  a  nillltai-y  prisoner 
is  not  a  pi"oper  means.  For  It  violates  the 
Declaration  of  Rights.  'The  prlTllefte  of  the 
writ  of  habeas  corjius  shall  not  be  suspended." 
Const,  art.  1,  }  21.  This  Is  an  express  pro- 
vision, and  there  Is  no  rule  of  construction 
or  principle  of  constitutional  law  by  which  an 
express  provision  can  be  abrogated  and  made 
of  no  force  by  an  Implication  from  any  other 
provision  of  the  Instrument." 

tri»n  the  subject  of  martial  law  the  au- 
tliorltles  do  not  appear  to  be  divided.  In 
nearly  every  case  I  have  cited  the  question  of 
the  right  of  the  President  to  declare  a  com- 
munity to  be  under  niartlal  law  was  under 
roDsideration.  In  the  case  of  Johnson  v. 
Duncan's  Syndics,  decided  In  the  year  181.', 
the  Supreme  C!ourt  of  Louisiana  declde<l  that 
the  military  conmiander  had  no  authority  to 
declare  and  enforce  martial  law.  and  that 
his  act  In  so  doing  was  illegal  and  void.  In 
a  note  to  the  case  is  the  following:  "The 
doctrine  established  In  the  first  part  of  the 
opinion  of  the  court  In  the  above  case  Is  cor- 
roborated by  the  decision  of  the  District 
Court  of  the  United  States  for  the  Ix)ui8iana 
District,  In  the  case  of  United  States  v.  Jack- 
son, In  which  the  defendant,  having  acted  In 
opposition  to  It,  was  fined  $1,000.  In  Lamb's 
case.  Judge  Bay.  of  South  Carolina,  recog- 
nized the  definition  of  martial  law  given  by 
this  court,  expressing  himself  thus :  'If  by 
martial  law  Is  to  be  understood  that  dread- 
ful system,  the  law  of  arms,  which  In  former 
times  was  exercised  by  the  King  of  Eligland 
and  bis  lieutenants,  when  his  word  was  the 
law,  and  his  will  the  power  by  which  It  was 
exercised,  I  have  no  hesitation  In  saying  that 
such  a  monster  could  not  exist  in  this  land 
of  liberty  and  freedom.  The  political  atmos- 
phere of  America  would  destroy  It  In  em- 
bryo. It  was  against  such  a  tyrannical  mon- 
ster that  we  triumphed  in  our  revolutionary 
conflict  Our  fathers  sealed  the  conquest  by 
their  blood,  and  their  iwsterlty  will  never 
permit  it  to  tarnish  our  soil  by  its  unhal- 
lowed feet,  or  harrow  up  the  feelings  of  our 
gallant  sons  by  its  ghastly  appearance.  All 
our  civil  institutions  forbid  it,  and  the  manly 
hearts  of  our  countrymen  are  steeled  against 
it" 

This  case  was  reported  in  the  year  181C. 
But  the  case,  above  all  others,  which  settles, 
nntil  reversed,  the  question  of  the  power  of 
the  military,  is  that  of  Ex  parte  Milllgan,  4 
Wall.  (U.  8.)  2,  18  L.  Ed.  281.  The  case 
involved  the  right  of  a  military  commission 
to  try  a  citizen  of  the  state  of  Indiana  un- 
der the  act  of  Congress  referred  to  herein. 
The  opinion  was  written  by  David  Davis,  the 
associate,  the  friend,  the  appointee,  of  Lin- 
coln.    It  Is  so  logical,  so  patriotic,  and  so 


convincing  that  I  cannot  conceive  of  a  cOndU 
tlon  or  chiinge  of  tliought  that  will  cause  its 
reversal ;  and  it  should,  in  my  opinion,  be  a 
guide  for  all  courts — a  sure  and  safe  guide, 
which,  if  followed,  will  protect  the  citizen 
and  enforce  the  law.  Judge  Davis  said, 
si>eaking  of  the  Bill  of  Rights:  "These  se- 
curities for  personal  liberty  thus  embodied 
were  sucli  as  wisdom  and  experience  had 
demonstrated  to  be  necessary  for  the  protec- 
tion of  those  accused  of  crime.  And  so  strong 
was  the  sense  of  the  country  of  their  Im- 
iwrtance,  and  so  Jealous  were  the  people  that 
these  rights,  highly  prized,  might  be  de:ile<l 
them  by  Implication,  that  when  the  original 
Constitution  was  proposed  for  adoption  it 
encountered  severe  opposition,  and,  but  for 
the  belief  that  it  would  be  so  amended  as 
to  embrace  them,  It  would  never  have  l>een 
ratified.  Time  has  proven  the  discernment  of 
our  ancestors;  for  even  these  provisions,  ex- 
pressed In  such  plain  English  words  that  it 
would  seem  the  Ingenuity  of  man  could  not 
evade  tiiem,  are  now,  after  the  lapse  of  more 
than  70  years,  sought  to  be  avoided.  Tliose 
gi'eat  and  good  men  forsaw  that  troublous 
times  would  arise,  when  rulers  and  people 
would  become  restive  under  restraint,  and 
seek  by  sliarp  and  decisive  measure  to  ac- 
complish ends  deemed  Just  and  proper,  and 
that  the  principles  of  constitutional  liberty 
would  be  in  peril  unless  establislie<I  by  Irrc- 
liealable  law.  The  hlstoi-y  of  the  world  had 
taught  them  what  was  done  in  the  past 
might  be  attempted  In  the  future.  The  Con- 
stitution of  the  United  States  Is  a  law  for 
rulers  and  people,  equally  in  war  and  in 
peace,  and  covers  with  the  shield  of  its  pro- 
tection all  classes  of  men,  at  all  times,  and 
under  all  circumstances.  No  doctrine.  In- 
volving more  iwrnlclous  consequences,  was 
ever  invented  by  the  wit  of  man  than  that 
any  of  its  provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  government. 
Such  a  doctrine  leads  directly  to  anarchy  or 
despotism,  but  the  theory  of  necessity  on 
which  it  Is  based  is  false;  for  the  govern- 
ment, within  the  Constitution,  has  all  the 
powers  granted  to  it  which  are  necessary  to 
preserve  its  existence,  as  has  been  liapplly 
proved  by  the  result  of  the  great  effort  to 
throw  off  its  Just  authority.  •  ♦  •  It  fol- 
lows, from  what  has  been  said  on  this  sub- 
ject that  there  are  occasions  when  martial 
rule  can  be  proiwrly  applied.  If,  In  foreign 
Invasion  or  civil  war,  the  courts  are  actually 
closed,  and  it  is  tu)i)ossil)Ie  to  administer 
criminal  Justice  according  to  law,  then,  on 
the  theater  of  active  military  operations, 
where  war  prevails,  there  is  a  necessity  to 
furnish  a  substitute  for  the  civil  authority 
thus  overthrown,  to  preserve  the  safety  of 
the  army  and  society,  and,  ns  no  ixiwer  is 
left  but  the  military,  it  Is  allowed  to  govern 
by  martial  rule  until  the  laws  can  have  their 
free  course.  As  necessity  creates  the  rule, 
so  it  limits  its  duration;  for,  if  this  goveru- 
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ment  Is  continued  after  the  courts  are  rein- 
stated. It  is  a  gross  usurpation  of  power. 
Martial  rule  can  never  exist  wliere  the  courts 
are  open,  and  in  tlie  proper,  anol>structed  ex- 
ercise of  tlieir  jurisdiction." 

In  anotlier  place  Judge  Davis  says:  "It  is 
claimed  that  martial  law  covers  with  Its 
broad  mantle  the  proceedings  of  this  military 
commission.  The  proposition  is  this :  That  iu 
a  time  of  war  the  commander  of  an  armed 
force  (if,  in  bis  opinion,  the  exigencies  of  the 
country  demand  it,  and  of  which  he  is  to 
judge),  has  the  power,  within  the  Hues  of 
his  military  district,  to  suspend  all  civil 
rights  and  their  remedies,  and  subject  citi- 
zens as  well  as  soldiers  to  the  rule  of  his  will, 
and  in  the  exercise  of  his  lawful  authority 
cannot  be  restrained,  except  by  his  superior 
officer  or  the  President  of  the  United  States. 
If  this  position  is  sound  to  the  extent 
claimed,  then  when  war  exists,  foreign  or 
domestic,  and  the  country  is  subdivided  into 
military  departments  for  mere  convenlencu, 
the  eomuiander  of  one  of  them  can,  if  he 
chooses,  within  bis  limits,  on  the  plea  of 
ne<.'essity,  with  the  approval  of  the  Executive, 
substitute  military  force  for  and  to  tlie  ex- 
clusion of  the  laws,  and  punish  all  persons 
as  he  thinlvs  right  and  proper,  without  flxed 
or  certain  rules.  The  statement  of  this  proix>- 
sition  shows  its  Importance;  for,  if  true,  re- 
publican government  is  a  failure,  and  there  is 
an  end  of  liberty  regulated  by  law.  Martial 
law,  established  on  such  a  basis,  destroys 
every  guarantee  of  tlie  Constitution,  and 
effectually  renders  the  'military  independent 
of  and  superior  to  the  civil  power.'  the  at- 
tempt to  do  which  by  the  King  of  Great  Brit- 
ian  was  deemed  by  our  fathers  sucli  an  of- 
fense that  they  assigned  it  to  the  world  ns 
one  of  the  causes  which  Impelled  them  to 
declare  their  independence.  Civil  liberty  and 
this  kind  of  martial  law  cannot  endure  to- 
gether; the  antagonism  Is  Irreconcilable; 
and.  in  the  conflict,  one  or  the  other  must 
perish.  •  *  *  Wiclied  men,  ambitious  of 
power,  with  hatred  of  liberty  and  contempt 
of  law.  may  fill  tlie  place  once  occupied  liy 
Washington  and  I.,lucolu;  and  If  this  right 
be  cronce<led.  and  the  calamities  of  war  again 
befall  us,  the  dangers  to  human  lilterty  are 
frightful  to  contemplate.  If  our  fathers  had 
failed  to  provide  for  just  such  a  contingency, 
they  would  have  been  false  to  their  tiiist  re- 
posed in  them.  They  knew — the  history  of 
tlie  world  told  them — ^the  nation  they  were 
founding,  be  Its  existence  short  or  long,  would 
l>e  Involved  in  war,  how  often  or  how  long 
continued,  human  foresight  could  not  tell; 
and  that  unlimited  power,  wherever  lodged  at 
such  a  time,  was  esi)eclally  hazardous  to 
freemen.  For  this,  and  other  equally  weighty 
reasons,  they  secured  the  inheritance  they 
had  fought  to  maintain,  by  Incorporating  in 
a  written  Constitution  the  safeguards  which 
time  had  proved  were  essential  to  Its  preser- 
vation.   Not  one  of  these  safeguards  can  the 


President  or  Congress,  or  the  Judiciary,  dis- 
turb, except  the  one  concerning  the  writ  of 
habeas  corpus.  •  •  •  The  Illustrious  men 
who  framed  that  instrument  were  guarding 
the  foundations  of  civil  lit)erty  against  the 
abuse  of  unlimited  power;  they  were  full  of 
wisdom,  and  the  lessons  of  history  informed 
them  that  a  trial  by  an  established  court,  as- 
sisted by  an  impartial  jury,  was  the  only 
sure  way  of  protecting  the  citizen  against  oii- 
pression  and  wrong.  Knowing  this,  they 
limited  the  suspension  to  one  great  right,  and 
left  the  rest  to  remain  forever  inviolable. 
But,  it  Is  insisted  that  the  safety  of  the 
country  in  time  of  war  demands  that  this 
broad  claim  for  martial  law  shall  be  sus- 
tained. If  this  were  true,  it  could  well  be 
said  that  u  country,  preserved  at  the  sacrifice 
of  the  cardinal  principles  of  lll)erty,  is  not 
worth  the  cost  of  preservation.  Happily  it  is 
not  so." 

It  seems  to  me  that  everything  has  been 
said  that  can  be  said,  and  that  the  ex- 
pounders of  the  Constitution  have  laid  out  a 
path  that  leads  to  peace  and  security:  and  I 
have  quoted  from  these  authorities  for  the 
purpose  of  demonstrating  that  the  civil  Iltier- 
ty  of  these  gi-eat  men  and  the  civil  liberty  of 
Colorado  to-day  are  of  different  species.  But 
It  is  said  that  the  Governor  has  greater  pow- 
ers under  our  Constitution  than  the  Presi- 
dent has  under  the  national  Constitution ; 
that  because  he  Is  given  power  to  suppress 
insurrection  and  repel  invasion,  power  sulK- 
clent  to  accomplish  tiie  jmrixise  is  necessaril.v 
implied;  that  the  exe<-utlve  Is  the  sole  judge 
of  the  means  to  be  employed;  and  that  the 
Bill  of  Rights  must  give  way  when  the  Gov- 
ernor is  engaged  iu  exercising  this  power.  It 
was  because  of  the  fear  that  tlie  guaranties 
of  personal  lll>erty  would  be  denied  by  impli- 
cation that  the  bill  of  rights  was  made  a 
part  of  our  Constitution,  and  it  was  the  in- 
tention of  the  people  when  they  adopted  the 
Constitution  to  de<rlare  their  rights  in  such 
plain  English  that  the.v  could  not  be  con- 
strued away  nor  frittered  away  by  implica- 
tion or  evasion.  The  authority  Is  overwhelm- 
ing that  the  position  of  the  Governor  cannot 
be  sustained;  tliat  the  jxiwer  of  suspending 
the  privilege  of  the  writ  of  hal)eas  corpus  Is 
legislative  and  not  executive;  that  martial 
law  can  only  prevail  in  places  where  the  civil 
law  is  overthrown  by  force,  and  that  It  ex- 
ists only  so  long  as  It  is  necessary  to  reinstate 
the  courts ;  that  martial  law  cannot  prevail 
wliere  the  courts  are  open  and  exercising 
tlioir  functions ;  that  the  judicial  department 
will  take  notice  whether  the  courts  are  open 
or  have  been  overthrown  by  superior  force. 
This  court  has  not  undertaken  to  declare 
that  the  iwsltloii  taken  by  the  Governor  and 
his  sjieclal  counsel  Is  correct,  but  has  said 
that  the  right  of  the  Governor  to  declare  and 
enforce  martial  law  and  to  suspend  the  priv- 
ilege of  tlie  writ  of  halieas  corpus  is  not  In- 
volved.   The  court  would  have  sustained  the 
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Governor,  under  the  authorities,  If  It  were 
possible  to  do  so,  but,  finding  it  Impossible  to 
sustain  him  under  the  authorities,  it  has  sus- 
tained him  in  spite  of  them.  All  courts  are  in 
duty  bound  to  sustain  the  co-ordinate  depart- 
ments of  the  government,  when  they  can  be 
sustained,  and  I  should  sustain  the  executive 
de|>artment  if  any  doubt  lingered  In  uiy  mind 
as  to  the  right  of  the  head  of  that  department 
to  exercise  the  great  power  that  be  asserts. 
But  I  believe  that  the  Constitution  has  been 
"unnecessarily  assailed  and  rudely  violated" 
by  the  bead  of  the  executive  department,  and 
I  further  believe  that  this  court  has  removed 
the  landmarlcs  which  our  fathers  have  set; 
and  my  duty  requires  me  to  withhold  my 
approval. 

This  leads  us  to  a  discussion  of  the  opin- 
ion In  the  case.  The  holding  of  the  court 
that  the  respondent  is  not  required  to  deny 
the  allegations  of  the  petition,  but  to  an- 
swer to  the  writ,  which  requires  him  to  show 
by  what  authority  he  detains  the  prisoner,  I 
do  not  regard  as  very  Important  in  view  of 
the  disposition  made  of  the  case.  The  Chief 
Justice  of  the  United  States,  in  the  Merriman 
Case,  appears  to  have  considered  the  aver- 
ments of  the  petition  in  deciding  the  case; 
and  I  shall,  for  the  purposes  of  this,  consider 
one  or  two  facts  stated  in  the  petition  which 
I  tbink  have  a  l)earing  upon  the  case.  The 
petitioner  was  not  in  the  county  of  Sau 
Miguel  at  the  time  It  was  declared  to  be 
In  a  state  of  Insurrection  and  rebellion.  He 
did  not  go  to  the  county  of  San  Miguel  voiuu- 
tarily,  but  was  taken  there  by  the  sheriff 
upon  a  warrant  charging  him  with  a  misde- 
meanor. The  petition  alleges  that  the  charge 
was  unfounded,  and  that  it  was  made  and 
Ihe  warrant  issued  for  the  purpose  of  takiug 
lilm  to  the  county  of  San  Miguel  to  enable 
the  military  authorities  to  detain  him.  He 
was  allowed  ball,  but  was,  on  the  following 
day,  arrested  by  the  military  officers.  If 
it  be  true  that  such  acts  were  committed  in 
this  case  and  we  are  precluded  from  making 
an  investigation  of  the  facts,  then  any  per- 
son iu  any  part  of  the  state  can  be  carried 
Into  the  county  where  It  is  alleged  an  insur- 
rection exists  and  kept  there  without  bail 
until  the  commanding  officer  chooses  to  re- 
lease him.  This  was  done  in  Illinois  by  the 
federal  officers,  and  the  legality  of  tlie  ar- 
rest was  passed  upon  by  the  Supreme  Court 
of  that  state  in  the  case  of  Johnson  v.  Jones, 
44  III.  143.  02  Am.  Dec.  159.  The  court  said : 
"It  is  a  fearful  power  that  is  claimed  for  the 
government  by  the  counsel  for  the  appellee, 
:  nd  one  which  no  free  government  ought  to 
possess.  Even  in  England,  in  the  latter  part 
of  the  last  century,  when  secret  political  so- 
cieties were  foniiod  liostile  to  the  government 
and  in  league  with  the  French  revolutionists, 
or  supi)Osed  to  be  so,  although  the  country 
was  at  war  with  France,  yet,  while  the  high 
Tory  administration  of  Mr.  Pitt  arrested, 
pros<<cuted,    aud   punislied    with   a   pitiless 


vigor.  It  acted  only  through  the  ordinary 
agencies  of  the  civil  courts,  and  made  no 
use  of  the  military  arm  under  the  pretense 
that  the  offending  persons  were  belligerents 
or  public  enemies.  If  this  plaintifC  was 
guilty  of  the  charges  made  In  the  plea  he 
merited  arrest  and  a  severe  punishment,  but 
he  should  have  been  punished  In  conformity 
to  law.  It  Is  to  be  remembered  that  the 
question  before  us  is  one  of  power  simply 
on  the  part  of  the  executive,  and  not  of 
deserving  on  the  part  of  the  plaintiff.  If  the 
President  could  rightfully  arrest  him  by 
military  force  and  consign  him  without  proc- 
ess or  trial  to  a  fortress  in  the  harbor  of 
New  York,  he  could  do  the  same  thing  to  any 
other  person  In  the  state  of  Illinois,  however 
Innocent  of  crime.  *  *  *  As  no  charge  is 
made,  no  Judicial  investigation  bad,  it  is  left 
entirely  to  the  caprice  of  the  government  to 
determine  what  persons  shall  be  seized.  The 
power  to  thus  arrest  t)eing  once  conceded, 
every  man  in  the  state  »  •  »  would  hold 
his  liberty  at  the  mercy  of  the  military  offi- 
cer in  command."  In  a  separate  opinion  by 
Justice  Breese,  it  is  said :  "I  cordially  concur 
in  the  sentiment  that  the  Constitution  of  the 
United  States  was  designed  by  its  framers, 
and  has  been  hitherto  so  understood  by 
the  people,  to  be  the  same  protecting  instru- 
ment In  war  as  in  peace ;  that  a  state  of  war 
does  not  enlarge  the  powers  of  any  one  de- 
partment of  the  government  established  by 
it,  nor  has  any  one  of  these  departments  any 
right  to  urge  "necessity,"  or  "extraordinary 
emergencies,"  as  a  plea  for  the  usurpation  of 
powers  not  granted.  The  first  is  the  tyrant's 
plea,  aud  the  other  places  the  dearest  rights 
of  the  citizen  at  the  mercy  of  a  dominant 
party,  who  have  only  to  declare  the  "emer- 
gency," which  they  can  readily  create,  pre- 
texts for  which  bad  men  are  keen  to  find  and 
eager  to  act  upon."  And  tlie  marshal  who 
made  the  arrest  was  held  liable  for  damages. 
So  it  seems  to  me  that  when  one  alleges 
that  he  is  not  an  insurgent,  that  he  was  not 
in  tlie  county  where  the  Insurrection  is  al- 
leged to  exist,  but  that  he  was  carried  there 
by  force  for  the  purpose  of  being  placed  in 
the  custody  of  military  authorities — conced- 
ing everything  In  tlie  opinion  to  be  a  correct 
statement  of  the  law — there  is  power  in  the 
civil  authority  to  examine  the  question  and 
deteriulne  whether  the  petitioner  Is,  in  fact, 
guilty.  It  is  held  by  the  court  that  as  the 
Governor,  under  the  Constitution,  is  empow- 
ered to  suppress  insurrection  or  repel  in- 
vasion, that  the  recitals  in  his  proclamation 
that  an  insurrection  exists  caimot  be  con- 
troverted, because  It  becomes  his  duty  to  de- 
termine as  a  fact  when  a  condition  exists 
that  demands  the  exercise  of  his  power,  and 
that  the  judicial  department  cannot  substi- 
tute its  judgment  for  that  of  the  executive 
department  in  matters  calling  for  the  exer- 
cise of  discretion.  As  I  have  before  stated. 
I  do  not  regard  the  proclamation  as  of  great 
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Importance.  It  does  act'  seem  to  me  to  be 
necessary  to  proclaim  an  Insurrection  before 
undertaking  to  suppress  it,  and  I  am  satisfied 
that  a  proclamation  is  not  a  condition  pre- 
cedent to  the  exercise  of  the  power.  An  In- 
surrection may  or  may  not  exist  notwith- 
standing the  proclamation  of  the  Governor : 
as  an  Insurrection  may  continue  long  after 
the  Governor  declares  It  to  have  been  sup- 
pressed, so  It  ninj'  cease  long  before  hia 
declaration  of  peace.  The  pi-oclaniation  may 
determine  the  status  of  the  militln,  and  may 
be  necessary  for  the  purpose  of  ordering  them 
to  the  scene  of  Insurrection;  and  the  Governor 
has.  In  my  opinion,  the  undoubted  iK)wer  to 
call  out  the  militia  at  Fuch  time  to  enforce 
such  laws  as  In  his  judgment  is  proper  for 
the  protection  of  persons  and  i>i'operty,  and 
it  is  entirely  probable  that  the  act  of  the  Gov- 
ernor In  calling  to  his  aid  the  military  arm  of 
the  government  cannot  be  questioned,  but 
when  It  comes  to  superseding  the  civil  iiower 
and  exercising  martial  law,  to  dl-sobeylng  the 
writ  of  habeas  corpus  or  otlior  process  of  the 
court,  to  detaining  citizens  uiwn  suspicion, 
then  the  qnestion  of  whether  an  insurrection 
exists  is  not  to  be  determined  by  the  Gov- 
trnor's  proclamation.  If  such  Is  not  the  law, 
then,  as  Justice  Breese  says.  It  "i)laces  the 
dearest  rights  of  the  citizen  at  the  mercy  of 
tlie  dominant  party,  who  have  only  to  declare 
the  'emergency,'  which  they  can  readily  cre- 
ate, pretexts  for  which  bad  men  are  keen  to 
find  and  eager  to  act  u|)on."  I  therefore  do 
not  assent  to  the  doctrine  announced. 

The  doctrine  announced  in  the  other  parts 
of  the  opinion  I  regard  as  establishing  a 
more  dangerous  precedent,  of  more  far-reach- 
ing consequences.  If  possible,  than  the  pre- 
ceding one.  And  In  order  to  properly  discuss 
that  branch  of  the  case,  we  should  keep  con- 
stantly before  us  the  words  of  the  Supreme 
Court  of  the  United  States.  "The  Constitu- 
tion •  *  *  Is  a  law  for  rulers  and  people, 
equally  In  war  and  In  |wace.  and  covers  with 
the  shield  of  Its  protection  all  classes  of  men, 
at  all  times,  and  under  all  circumstances. 
Xo  doctrine,  involving  more  pernicious  con- 
sequences, was  ever  Invented  by  the  wit  of 
man  than  that  any  of  Its  provisions  can  be 
suspended  during  any  of  the  great  exigencies 
of  government.  Such  a  doctrine  lends  direct- 
ly to  anarchy  or  despotism,  l»ut  tlie  theory  of 
necessity  on  which  it  is  based  is  false."  Ex 
parte  Milllgan,  4  Wall.  (U.  S.)  2,  IS  L.  Ed. 
'28\.  The  court  then,  as  prefatory  to  a  dis- 
cussion of  queKtions  Involving  various  pix)- 
visions  of  the  Constitution,  says  that: 
"Laws  must  be  given  a  reasonable  construc- 
tion, which,  so  far  as  possible,  will  enable 
the  end  thereby  sought  to  be  attained.  So 
with  the  Constitution.'"  The  sentence  is  ra- 
ther obsmn-e.  If  tlie  court  means  that  It  will 
not  be  presumed  that  the  Legislature  intends 
what  is  unreasonable,  then  I  agree  with  it; 
but  If  it  means  that  the  dearest  right  pro- 
served   by   our   Constitution — freedom    from 


arbitrary  arrest  and  Imprisonment— cnn  be 
argued  iiway,  aa  impliedly  repealed  by  the 
authority  given  to  the  Governor  to  execute 
the  laws  and  suppress  Insurrection,  I  do  not 
agree  with  It.  The  court  has  not  construed 
the  Constitution.  It  has  Ignored  It ;  and  the 
result  is  that  it  has  made  greater  inroads  on 
the  Constitution  than  it  intended,  and  that 
not  one  of  the  guaranties  of  personal  lit)erty 
can  now  be  enforced.  The  Supreme  Court 
of  the  United  States,  speaking  of  the  Bill  of 
Klgtits.  says:  "So  jealous  were  the  peopU: 
tliat  these  rights,  highly  prized,  might  be  de- 
nied them  by  implication,  that  when  the 
original  Constitution  was  proposed  for  adop- 
tion It  encoiuitered  severe  opposition,  and, 
but  for  tlie  belief  that  it  would  be  so  amend- 
ed as  to  embrace  them,  it  would  never  have 
been  ratified.  Time  has  proven  tlie  discern- 
ment of  our  ancestors;  for  even  the.se  pi"o- 
vislons,  expressed  in  such  plain  English 
words  that  it  would  seem  the  ingenuity 
of  man  could  not  evade  them,  are  now,  after 
the  lapse  of  more  tiinn  TO  years,  sought  to 
be  avoided." 

The  court  then  proceeds  to  give  to  the 
Constitution  what  it  terms  o  reasonable  con- 
struction. After  declaring  that  the  petition- 
er can  be  restrained  of  his  liberty,  without 
warrant  and  on  suspicion  only,  until  such 
time  as  the  military-  authority  declares  the 
insurrection  at  an  end.  It  says :  "Nor  do  these 
views  conflict  with  section  22,  art.  2,  of  the 
ISill  of  Rights,  which  provides  that  the  mili- 
tary sliall  always  be  in  strict  subordination 
of  the  civil  i>ower.  The  Governor,  in  employ- 
ing the  militia  to  suppress  an  Insurrection,  is 
merely  acting  In  his  capacity  as  the  chief 
civil  magistrate  of  tlie  state,  and  although 
exercising  his  authority  conferred  by  the 
law  through  the  aid  of  the  military  under  his 
command,  he  Is  but  acting  In  a  civil  capacity. 
In  other  words,  he  is  but  exercising  the  civil 
jiower  vested  In  him  by  law  through  a  par- 
ticular means  wlilch  the  state  has  r>rovlded 
for  the  protection  of  Its  citizens."'  This  was 
the  argument  advanced  by  Attorney  General 
Bates  more  than  40  years  ago,  hut  it  has  not 
found  its  way  into  the  reported  decisions  of 
the  courts.  When  the  court  says  that  be- 
cause the  Governor  is  tlie  head  of  the  execu- 
tive department  of  the  state,  that  when  he 
takes  command  of  the  military  forces  he  is 
still  at  the  liead  of  the  civil  power,  and  that 
the  section  of  the  BUI  of  Rights  thiit  declares 
"that  the  military  shall  always  be  In  strict 
subordination  to  the  civil  power"  has  no 
other  meaning  than  that  the  military  shall 
always  be  under  the  command  of  the  Gov- 
ernor, it  Is  simply  annulling  that  section  of 
the  Bill  of  Rights.  The  section  referred  to 
must  have  some  meaning.  It  can  have  no 
meaning  If  It  is  construed  as  the  court  con- 
strues It.  I  think  it  has  a  meaning.  The 
language  used  is  not  obscure  or  ambiguous. 
It  undoubtedly  means  th.it  the  civil  power 
shall   control   at  nil   times,   in   war   and   in 
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peace.  The  Sapreme  Conrt  of  the  United 
States  has  said  that  the  attempt  to  make  the 
mllltaiT  independent  of  and  superior  to  the 
civil  power  by  the  King  of  Great  Britain 
was  deemed  bj  our  fathers  such  an  offense 
that  they  assigned  It  to  the  world  as  one  of 
the  causes  which  Impelled  them  to  declare 
their  independence.  Kz  parte  Mllligan,  4 
Wall.  (U.  8.)  2,  18  L.  Ed.  281. 

Again,  the  court  says:  "To  deny  the  right 
of  the  militia  to  detain  those  whom  they  ar- 
rest while  engaged  in  suppressing  acts  of 
violence  and  until  order  Is  restored  would 
lead  to  the  most  absurd  results."  This  sen- 
tence Inflicts  a  fatal  wound  upon  civil  liberty, 
suspends  Indefinitely  the  privilege  of  the  writ 
of  habeas  corpus,  annuls  that  section  of  the 
Constitution  which  declares  that  no  person 
shall  be  deprived  of  liberty  without  due  proo- 1 
ess  of  law,  and  characterizes  tbe  declaration 
of  the  Supreme  Court  of  the  United  States  as 
an  absurdity.  I  say  this  because  tbe  opinion 
declares  that  the  Ooremor  is  the  sole  judge 
of  the  conditions  which  impel  him  to  call 
forth  the  militia,  and  to  withdraw  It,  and 
of  the  necessity  to  Imprison  and  detain ;  and 
this  without  regard  to  the  guilt  or  Innocence 
of  tbe  person  Imprisoned.  This  was  the 
doctrine  the  Supreme  Court  had  In  mind 
when  It  declared:  "No  doctrine  Involving 
more  pemleions  consequences  was  ever  in- 
vented by  the  wit  of  man."  A  Union  Con- 
gress declined  to  invest  the  beloved  Lincoln 
with  such  enormous  power,  and,  although  it 
authorized  a  suspension  of  the  privilege  of 
habeas  corpus.  It  declared  tbe  superiority  of 
the  civil  power  by  requiring  the  release  of 
prisoners  unless  Indictment  was  returned 
within  a  limited  time. 

Again,  the  conrt  says:  "If,  as  contended 
by  counsel  for  petitioner,  the  military,  as 
soon  as  a  rioter  or  Insurrectionist  Is  arrested, 
must  turn  him  over  to  the  civil  authorities 
of  the  county,  tbe  arrest  might,  and  in  many 
Instances  would,  amount  to  a  mere  farce. 
He  could  be  released  on  bail,  and  left  free 
to  again  Join  tbe  rioters  or  engage  In  aiding 
and  abetting  their  action,  and  if  again  ar- 
rested, the  same  process  would  have  to  be 
r^ieated.  and  thus  the  action  of  the  military 
would  be  rendered  a  nullity."  Expressed 
otherwise,  the  statement  Is  that  we  should 
deny  the  prisoner  one  constitutional  right 
because,  unless  we  do,  he  may  take  advan- 
tage of  another.  Is  it  the  law  of  this  land 
that  one  who  has  committed  a  bailable  of- 
fense shall  not  be  admitted  to  bail,  because 
he  may  r^teat  the  offense?  I  think  not.  I 
know  It  Is  not. 

Again,  the  court  says:  "The  arrest  and 
detention  of  an  insurrectionist,  either  actual- 
ly engaged  In  acta  of  violence  or  In  aiding 
and  abetting  others  to  commit  such  acts,  vio- 
lates none  of  bis  constitutional  rights.  He 
is  not  tried  by  any  military  court,  or  denied 
the  right  of  trial  by  Jury ;  neither  is  lie  pun- 
ished for  violation  of  law,  nor  held  with- 


out due  process  of  law.  His  arrest  and  de- 
tention In  such  circumstances  are  merely  to 
prevent  him  from  taking  part  or  aiding  a 
continuation  of  the  conditions  which  tbe  Gov- 
ernor, in  the  discharge  of  his  official  duties 
and  in  the  exercise  of  the  authority  confer- 
red by  law,  is  endeavoring  to  suppress."  I 
know  of  no  authority  that  vests  in  the  Gover- 
nor the  power  to  arrest  one  who  he  may  think 
will  commit  an  offense.  No  such  power  is 
granted  by  the  Constitution  nor  bestowed  by 
statute.  The  courts  of  the  state  are  open  and 
In  the  unobstructed  performance  of  their 
functions.  Most  persons  would  regard  re- 
straint of  liberty  for  the  period  of  nearly  90 
days  as  a  punishment;  and  when  the  court 
says  that  the  petitioner,  by  bis  detention, 
loses  none  of  bis  constitutional  rights.  It  Ig- 
nores, it  seems  to  me,  that  section  of  the 
Constitution  which  provides  that  no  person 
shall  be  deprived  of  his  liberty  without  due 
process  of  law.  For,  suppose  It  should  trans- 
pire that  tbe  petitioner  Is  not  guilty  of  any 
offense,  would  not  his  imprisonment  without 
charge  and  for  the  purpose  of  preventing 
him  from  committing  an  offense  be  an  In- 
justice? Tbe  court  has  presumed  that  this 
man  is  an  Insurgent ;  the  presumption  of  law 
Is  that  be  Is  Innocent.  He  asserts  that  be  Is 
not  guilty,  and  no  one  has  charged  that  he 
is  guilty.  The  only  statement  made  which  In 
any  way  implicates  him  is  that  of  the  Adju- 
tant General,  who  says  that  he  became  con- 
vinced by  inquiry  that  he  was  the  leader  of  a 
band  of  lawless  men.  Moyer  may  be  guilty 
of  tbe  most  heinous  offenses.  It  may  be  that 
he  deserves  to  linger  in  prison  the  remainder 
of  his  natural  life ;  but  he  Is  entitled  to  .his 
liberty  unless  someone,  in  proper  form  and 
before  a  proper  tribunal,  charges  him  with 
violation  of  the  law. 

But  the  court  says  he  is  held  by  due  proc- 
ess of  law.  Whatever  war  power  the  Gov- 
ernor may  have,  this  power  Is  nt>t  due  proc- 
ess of  law.  Justice  Paine,  of  the  Supreme 
Court  of  Wisconsin,  in  the  case  of  In  re  Kemp, 
16  Wis.  396,  says:  "The  Executive,  as  such, 
can  only  execute  the  politics  of  the  nation ; 
that  is,  he  executes  the  laws.  Undoubtedly 
the  Constitution  and  laws  do  in  many  in- 
stances trust  matters  to  the  discretion  of  the 
Executive.  In  such  instances  no  other  de- 
partment can  control  the  exercise  of  that 
discretion,  but  all  nre  bound  by  It.  But  the 
difficulty  In  applying  that  doctrine  In  the 
monner  attempted  by  the  Attorney  General 
is  that  the  Constitution  and  tbe  laws  have 
not  entrusted  to  the  Executive,  unless  In 
cases  where  the  writ  of  habeas  coi-pus  Is 
legally  suspended,  any  political  discretion  to 
imprison  the  people.  On  the  contrary,  that 
matter  was  deemed  of  such  vital  importance 
that  the  people  regulated  It  in  the  funda- 
mental law  of  their  politics,  and  provided 
that  "no  person  shall  be  deprived  of  his  life, 
liberty  or  property  without  due  process  ot 
law."    The  Constitution  knows  no  'irolltlcal' 
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process,  no  political  cause  of  Imprisonment 
There  must  be  'a  process  of  law.'  a  legal 
cause  of  restraint.  And  the  power  to  de- 
termine what  is  a  legal  Imprisonment,  and 
to  discbarge  from  any  that  is  illegal,  is,  ex- 
cept when  the  writ  is  suBpended,  a  iiower  con- 
ferred on  the  judicial  department." 

Again,  the  court  says:  "If,  then,  the  mili- 
tary may  resort  to  the  extreme  of  taking  hu- 
man life  In  order  to  suppress  insurrection,  it 
Is  impossible  to  Imagine  upon  what  hypoth- 
esis It  can  be  successfully  claimed  that  the 
milder  means  of  seizing  the  persons  of  those 
participating  in  the  insurrection  or  aiding 
and  abetting  It  may  not  be  resorted  to."  The 
power  to  take  the  life  of  an  insurgent  does 
not  Include  the  power  to  take  the  life  of 
a  person  not  an  insui-gent.  And  if  that  l)e 
true,  then  by  the  pi'we.'^s  of  reasoning  that 
the  court  adopts,  if  tlie  military  autliority 
may  not  take  the  life  of  one  not  an  insurgent, 
they  may  not  imprison  a  person  wiio  is  not 
an  insurgent.  The  question  is:  May  the  mili- 
tary authorities,  when  a  county  is  declared 
to  be  in  a  state  of  rebellion,  arrest  any  per- 
son, whether  guilty  or  innocent,  and  detain 
him  until  the  Executive  declares  that  order 
has  been  restored?  This  question  is  not  an- 
swered by  the  assertion  that,  as  the  military 
"may  resort  to  the  extreme  of  taking  human 
life  In  order  to  suppress  insurrection.  It  is 
Impossible  to  Imagine  uimn  what  hyijothesis 
It  can  be  successfully  claimed  that  the  milder 
means  of  seizing  the  persons  of  those  partici- 
pating in  the  Insurrection  or  aiding  and  abet- 
ting It  may  not  be  resorted  to."  The  question 
can  t>e  answered  In  the  afHrmative  in  no 
other  way  than  by  declaring  that  the  Execu- 
tlre  has  the  power  to  suspend  the  priTilege 
of  habeas  corpus,  or  by  declaring  that  mar- 
tial law  prevails  whenever  the  Executive  so 
proclaims.  The  decision  has  applied  the  ar- 
ticles of  war  to  conditions  that  do  not  Justify 
their  application.  Whatever  may  l>e  said  of 
the  deplorable  condition  in  San  Miguel  county 
that  resulted  in  foul  assassinations,  in  mur- 
der and  in  plunder,  so  revolting  to  tlie  law- 
abiding  citizen,  these  conditions  were  past  at 
the  time  the  petitioner  was  taken  there.  The 
civil  authorities  of  the  county,  with  the  aid 
of  the  military,  bad  full  possession  and  con- 
trol ;  and  if  the  petitioner  was  In  any  way  im- 
plicated in  the  commission  of  these  foul 
crimes    it    should    have    been    so    charged. 

The  court  then  says:  "No  case  has  been 
cited  where  the  precise  question  under  con- 
sideration was  directly  Involved  and  deter- 
mined, but  in  cases  where  the  courts  hav* 
had  occasion  to  speak  of  the  authority  of  the 
military  to  suppress  insurrection  and  the 
means  which  may  be  employed  to  that  end, 
it  has  been  stated  that  parties  engaged  in 
riotous  conduct  render  themselves  liable  to 
arrest  by  those  engaged  in  quelling  it." 
Cliancellor  Kent,  at  page  8  of  volume  2  of  his 
Commentaries,  says:  "It  requires  more  than 
ordinary  hardiness  and  audacity  of  charac- 1 


ter  to  trample  down  principles  whicb  our  an- 
cestors cultivated  with  reverence,  which  wn 
imbibed  In  our  early  education,  which  recom- 
mend themselves  to  the  judgment  of  the 
world  by  their  truth  and  simplicity,  and 
whicb  are  constantly  placed  before  the  eyes 
of  the  people,  accompanied  with  the  imposing 
force  and  solemnity  of  a  constitutional  siinc- 
tion." 
What  connection  there  is  Iietween  tiie  right 
C  a  military  officer  to  arrest  a  person  on 
suspicion  only,  and  hold  him  witiiout  (ircfer- 
rlng  any  charge  against  bim,  tHH-ause  be 
foars  lie  may  commit  an  offense,  and  the 
right  of  an  officer  to  arrest  a  rioter  caught 
rcd-liande<1.  I  cannot  comprehend.  Although 
It  Is  true,  as  stated  by  the  court,  that  the  pre- 
cise point  upon  which  the  decision  rests  has 
never  been  determined  by  other  courts,  it  is 
not  bec>ause  that  point  was  not  pre.sentcd  and 
urged  by  counsel,  nor  because  the  opportunity 
for  so  deciding  was  not  afforded  the  judges ; 
and  It  must  be  that  the  reason  the  point  has 
not  l)een  sustained  by  some  other  court  Is 
that  no  other  court  could  concede  to  the 
Exe<nittve  all  the  power  he  woald  have  if  the 
privilege  of  the  writ  of  hal>ea8  corpus  were 
suspended,  without  determining  that  be  bad 
the  power  to  suspend  the  writ  During  the 
great  Rel)ellion.  when  millions  of  soldiers 
were  in  tiie  field,  and  when  hundreds  of  per- 
sons In  the  loyal  states  were  suspected  of 
actively  aiding  those  engaged  in  the  rebellion, 
and  arrested,  the  courts  might  have  held  that 
the  necessity  for  putting  down  the  rebellion 
carried  with  It  the  power  to  arrest  and  de- 
tain suspected  persons,  notwithstanding  the 
guarantees  of  the  Constitution,  but  not  one  of 
them  did  so.  There  Is  no  dearth  of  authority 
In  this  country,  or  in  England,  directly  con- 
trary to  the  ruling  of  this  court.  I  can  find 
no  middle  ground  to  stand  upon ;  and  I  most 
certainly  cannot  assent  to  the  novel  doctrine 
announced  by  this  court  If  one  may  be  re- 
strained of  bis  Iit)erty  without  charge  being 
preferred  against  him,  every  other  guarantee 
of  the  Constitution  may  be  denied  him.  For, 
as  said  by  the  Supreme  Court  of  Illinois: 
"It  Is  undeniable.  If  the  government  had  the 
right  to  arrest  him  without  a  warrant,  and 
Imprison  him  without  a  trial  or  charge  of  any 
criminal  offense,  it  had  an  equal  right  to  send 
his  case  before  a  court  martial  or  military 
commission.  The  right  to  do  the  one  neces- 
sarily implies  the  right  to  do  the  other,  be- 
cause trath  rest  on  the  same  theory  of  power 
to  be  exercised  by  the  government  in  time  ot 
war.  If  it  was  lawful  to  arrest  and  im- 
prison the  plaintiff  without  any  form  of  Judi- 
cial investlgatton.  It  would  certainly  have 
been  not  less  lawful  to  do  the  same  thing 
upon  the  finding  and  sentence  of  a  military 
tribunal.  It  can  hardly  be  said  that  the  laws 
of  war  could  l>e  applied  to  tbe  plaintiff  for 
the  purposes  of  punishment,  but  not  for  tl>e 
purposes  of  trial.  Johnson  v.  Jones,  44  111. 
150,  92   Am.   Dec.   15d.     Tbe  constitutional 
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privileges  are  not,  In  the  nature  of  things, 
separable.  It  was  Intended  by  our  fathei-s 
that  all  should  be  inviolable  exrt'pt  one.  and 
that  to  be  suspended  by  the  Legislature  only 
In  case  of  great  emergency.  Martial  law  ex- 
ists or  It  does  not  exist.  When  It  exists, 
there  Is  no  civil  law.  Martial  law  and  civil 
law  cannot  exist  together.  If  the  civil  law 
can  enforce  one  guarantee.  It  can  enforce  all. 
If  the  civil  law  Is  overthrown.  It  Is  power- 
less to  enforce  any  right.  When  martial  law 
does  not  prevail,  unless  the  privilege  of  the 
writ  of  habeas  corpus  Is  suspended,  every 
right  guarantied  by  the  Constitution  Is  en- 
forceable, and  the  Constitution  Is  violated, 
rudely  violated,  when  one  is  deprived  of  lib- 
erty without  due  process  of  law. 

Habeas  corpus  is  the  proper  remedy  to  re- 
lease from  arbitrary  arrest,  and,  unless  Its 
privileges  have  been  suspended,  one  Is  not 
subject  to  arrest  on  suspicion  merely,  and  de- 
tention beyond  the  time  fixed  by  statute  for 
return  to  the  writ  As  the  privilege  of  the 
writ  has  not  been  suspended,  as  the  courts 
are  oi)en,  as  martial  law  does  not  prevail. 
and  as  no  charge  has  been  preferred  against 
the  petitioner,  he  should  be  discharged.  The 
greatness  of  this  country  consists  In  being 
able  to  protect  by  the  shield  of  its  Constitu- 
tion, the  humble  and  the  exalted,  the  pure 
and  the  wicked.  We  gave  the  wretches  Gul- 
teau,  Prendergast  and  CzolgoBz  trials  by  du« 
form  of  law,  and  by  so  doing  we  strengthened 
the  nation  at  home  and  abroad.  Had  we  de- 
parted from  the  principles  declared  by  our 
fathers,  we  should  have  lessened  the  liberty 
of  every  citizen  and  Imperiled  the  title  to  all 
property.  When  we  deny  to  one.  however 
wicked,  a  right  plainly  guarantied  by  the 
Constitution,  we  take  that  same  right  from 
every  one.  When  we  say  to  Moyer,  "You 
most  stay  in  prison  because.  If  we  discharge 
you,  you  may  commit  a  crime,"  we  say  that 
to  every  other  citizen.  When  we  say  to  one 
(jovemor,  "Tou  have  unlimited  and  arbitrary 
power,"  we  clothe  future  Governors  with  that 
same  power.  We  cannot  change  the  Consti- 
tution to  meet  conditions.  We  cannot  deny 
liberty  to-day,  and  grant  it  to-morrow.  We 
cannot  grant  it  to  those  theretofore  above 
suspicion,  and  deny  It  to  those  suspected  of 
crime:  for  the  Constitution  Is  for  all  men — 
"for  the  favorite  at  court;  for  the  country- 
man at  plow" — at  all  times,  and  under  all 
circumstances.  We  cannot  sow  the  dragou's 
teeth,  and  harvest  peace  and  repose.  We  can- 
not sow  the  wind,  and  gather  the  restful 
calm. 

Our  fathers  came  here  as  exiles  from  a 
tyrant  king.  Their  birthright  of  liberty  was 
denied  them  by  a  horde  of  petty  tyrants  tha> 
Infested  the  land,  sent  by  the  king  to  loot, 
to  plunder,  and  to  oppress.  Arbitrary  arrests 
were  made,  and  Judges,  aspiring  to  the  smile 
of  the  prince,  refused  by  "pitiful  evasion" 
the  writ  of  habeas  corpus.  Our  people  were 
banished;  they  were  denied  trial  by  Jury; 
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they  were  deported  for  trial  for  pretended 
offenses;  and  they  finally  resolved  to  suffer 
wrong  no  more,  and  pledged  their  lives,  their 
property,  and  their  sacred  honor  to  secure 
the  blessings  of  liberty  for  themselves  and 
for  U.S.  their  children.  But,  if  tlie  law  is  as 
this  court  has  declared,  then  our  vaunted 
priceless  heritage  Is  a  sham,  and  our  fathers 
stood  "between  their  loved  homes  and  the 
war's  desolation"  In  vain. 

GABBBRT,  C.  J.  Although  the  petition 
for  rehearing  was  voluntarily  withdrawn  by 
petitioner,  I  deem  It  appropriate,  in  view  of 
the  questions  discussed  in  the  dissenting 
opinion,  to  make  the  following  observations: 

That  opinion,  in  my  Judgment  falls  far 
short  of  a  discussion  of  the  questions  upon 
which  the  decision  of  the  court  is  based.  lu 
the  first  place,  the  question  of  deportation  is 
not  Involved.  In  the  second  place.  It  Is  not 
held  that  the  Governor  has  the  power  to  sus- 
pend the  privileges  of  the  writ  of  habeas  cor- 
pus or  declare  martial  law.  No  opinion  is 
expressed  on  either  of  these  propositions, 
and  hence  all  that  is  said  in  the  dissenting 
opinion  on  these  subjects,  and  the  voluminous 
excerpts,  are  foreign  to  tlie  questions  in- 
volved. It  Is  determined  that  petitioner  was 
not  entitled  to  his  discharge,  not  because  the 
privilege  of  the  writ  of  habeas  corpus  was 
suspended,  or  the  Governor  had  declared  mar- 
tial law,  but  for  the  reason  that  the  Governor, 
through  his  subordinate  officers,  was  exer- 
cising a  power  conferred  upon  him  by  the 
fundamental  law  of  the  state.  No  court  has 
been  more  emphatic  than  this  In  declaring 
that  the  Constitution  of  the  state  la  the  para- 
motmt  law ;  that  each  of  the  three  co-ordinate 
branches  of  govemnient  derives  its  authority 
from  that  source:  that  tlie  power  of  each  is 
thereby  limited  and  defined;  that  neither  Is 
superior  to  the  other ;  that  each  acting  with- 
in Its  proper  sphere  Is  supreme;  and  that 
neither  can  call  the  other  to  account  for  ac- 
tions within  Its  province,  nor  can  one  inter- 
fere with  the  other  in  tiie  perfonnance  of 
functions  delegated  by  the  Constitution.  The 
Judiciary  has  no  power  to  call  out  the  milltln 
or  to  direct  Its  movements.  This  power  and 
the  conditions  under  which  It  may  be  exer- 
cised Is  by  the  fundamental  law  of  the  state 
vested  In  the  Governor,  and  in  him  alone.  If 
the  Judicial  department  should  undertake  to 
review  the  facts  upon  which  the  Governor 
acted,  it  would  be  a  direct  interference  with 
his  authority  and  an  assumption  of  power 
on  tlie  part  of  the  Judiciary  which  does  not 
exist.  It  would  he  Just  as  logical  to  assume. 
In  case  the  Legislature  had  suspended  the 
privilege  of  the  writ  of  habeas  corpus  (if 
clothed  with  that  power  by  virtue  of  section 
21  of  article  2  of  the  Constitution),  that  the 
Judiciary  could  Inquire  whether  the  condi- 
tions existed  which  Justified  the  legislative 
department  in  taking  such  action,  as  to  hold 
that  the  facts  upon  which  the  Governor  acted 
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fn  declaring  a  state  of  insurrection,  and  In 
arresting  the  petitioner,  were  subject  to  re- 
view by  tbe  judicial  department  of  the  state. 
The  Constitution  has  clothed  the  Governor 
with  the  power  to  talie  tbe  steps  he  did,  and 
he  cannot  be  called  to  account  by  tbe  Judicial 
'department  for  this  action,  nor  can  the  latter 
inquire  into  or  determine  whether  or  not  the 
'Conditions  existed  upon  which  be  based  his 
action.  That  is  a  matter  which.  In  tbe  dr- 
■cumKtances  of  the  case,  the  chief  executive 
must  determine  for  himself,  and  his  subordi- 
nates, acting  In  obedience  to  his  orders,  must 
•determine  for  themselves,  and,  when  so  de- 
termined, is  conclusive. 

A  recent  decision  by  the  Supreme  Court  of 
tbe  Philippine  Islands  is  direct  authority  sup- 
porting this  conclusion.  Attention  was  di- 
rected to  tbe  case  by  a  brief  review  in  the 
December,  1005,  number  of  "Case  and  Com- 
ment," from  the  publishers  of  which  a  copy 
'Of  the  opinion  was  obtained.  Tbe  case  is  No. 
2.8(»8.  and  entitled:  "Feliz  Barcelon  v.  Da- 
Tld  J.  Balcer,  Jr.,  Colonel,  etc.,  et  al."  Sec- 
tion 5  of  tbe  act  of  Congress  known  as  tbe 
^'Philippine  Bill"  provides:  "That  the  privi- 
leges of  tbe  writ  of  habeas  corpus  shall  not 
l)e  suspended  unless  when,  in  cases  of  rebel- 
lion, insurrection  or  Invasion,  tbe  public  safe- 
ty may  require  It,  In  either  of  which  events 
tbe  same  may  be  suspended  by  tbe  President 
or  by  the  Governor  General,  with  the  approval 
of  the  Philippine  Commission,  whenever,  dur- 
ing such  period,  the  necessity  for  such  suspen- 
sion shall  exist"  By  virtue  of  this  provision 
the  proper  authorities  bad  suspended  tbe 
privileges  of  tbe  writ  of  habeas  corpus  in  tbe 
province  of  Batangas,  because  of  the  exist- 
ence of  conditions  which  the  section  quoted 
was  designed  to  cover.  Tbe  petitioner  was 
taken  Into  custody  and  restrained  of  his  1U>- 
erty  by  tbe  respondents,  representing  the  le- 
gally constituted  authorities  of  the  province, 
and  sought  to  be  released  by  proceedings  In 
habeas  corpus,  clatraing  that  there  did  not 
•exist  In  the  province  nametl,  nor  In  any  part 
thereof,  rebellion,  insurrection,  or  invasion 
in  any  form  or  degree,  and  that  all  the  courts 
of  law  organized  and  provided  by  law  for  the 
province  bad  been  at  all  of  the  times  in  the 
petition  mentioned  In  the  full  and  complete 
exercise  of  their  functions  without  Interrup- 
tion of  any  nature  or  kind.  The  respondents 
claimed  that  the  court  was  without  jurisdic- 
tion or  authority  to  grant  tbe  writ  of  habeas 
corpus  in  the  province  of  Batangas,  for  the 
reason  that  on  January  31,  1005,  the  Gover- 
nor General,  with  the  approval  of  the  Phil- 
ippine Commission,  had  swpended  the  privi- 
leges of  the  writ  in  the  provhw*.  basing  such 
susjiension  upon  tbe  fact  that  organized 
bands  in  the  province  were  in  oyten  insurrec- 
tion against  the  constituted  autliorlties,  and 
were  still  In  open  resistance  thereto.  Coun- 
sel for  petitioner  contended  that  tbe  judicial 
department  of  the  government  could  consider 
an  application  for  the  writ  of  habeas  corpus. 


even  tbougb  tbe  privileges  of  tbe  same  have 
been  suspended  in  tbe  manner  provided  by 
law,  for  the  purposes  of  taking  proof  upon  tbe 
question  whether  there  actually  existed  ii 
state  of  Insurrection,  rebellion,  or  invasion. 
Tbe  question  was  tbus  squarely  presented, 
whether  the  Judicial  department  could  Inves- 
tigate the  facts  upon  which  authorized  offi- 
cials acted  in  suspending  the  privileges  of  tbe 
writ  in  tbe  province  mentioned.  On  this 
proposition  Mr.  Justice  Johnson,  In  the  coui-se 
of  an  able  and  Instructive  opinion,  speaking 
for  tbe  court,  said :  "Inasmucb  as  the  Presi- 
dent or  Governor  General,  witb  tbe  approval 
of  tbe  Philippine  Commission,  can  suspend 
the  privileges  of  tbe  writ  of  habeas  corpus 
only  under  tbe  conditions  mentioned  In  the 
said  statute,  It  becomes  ttieir  duty  to  make 
an  Investigation  of  tbe  existing  conditions 
in  tbe  archipelago  or  any  part  tbereof,  to  as- 
certain whether  there  actually  exists  a  state 
of  rebellion.  Insurrection,  or  Invasion,  and 
that  tbe  public  safety  requires  tbe  suspen- 
sion of  the  privileges  of  the  writ  of  habeas 
corpus.  When  tbis  investigation  is  concluded, 
the  President  or  tbe  €k>Temor  General,  with 
tbe  approval  of  tbe  Philippine  Commission, 
declares  that  there  exists  these  conditions, 
and  that  tbe  public  safety  requires  tlie  sus- 
pension of  tbe  privileges  of  tbe  writ  of  ha- 
beas corpus,  can  tbe  Judicial  d^artment  of 
tbe  government  investigate  tbe  same  facts 
and  declare  that  no  sucb  oonditions  exist? 
*  *  *  If  tbe  Investigations  and  findings 
of  the  President  or  tbe  Governor  General, 
witb  the  PUUpplne  Commission,  la  not  con- 
clusive and  final  as  against  tbe  Judicial  de- 
partment of  the  government,  then  every  offi- 
cer whose  duty  it  Is  to  maintain  order  and 
protect  tbe  lives  and  property  of  tbe  people 
may  refuse  to  act,  and  apply  to  tbe  Judicial 
department  of  tbe  government  for  another 
investigation  and  conclusion  concerning  the 
same  conditions  to  tbe  end  that  tbey  may  be 
protected  against  civil  actions  resulting  from 
Illegal  acts.  *  •  •  Owing  to  conditions 
at  times,  a  state  of  insurrection,  rebellion, 
or  Invasion  may  arise  suddenly  and  may 
jeopardize  the  vwy  existence  of  the  state. 
Suppose,  for  example,  that  one  of  tbe  thick- 
ly populated  governments  situated  near  this 
archipelago,  anxious  to  extend  its  power  and 
territory,  should  suddenly  decide  to  invade 
these  Islands,  and  should,  without  warning, 
appear  in  one  of  tbe  remote  harbors  with  a 
powerful  fleet  and  at  once  begin  to  land 
troops.  The  Governor  or  military  command- 
er of  the  particular  district  or  province  noti- 
fies tbe  Governor  general  by  telegraph  of  this 
landing  of  troops,  and  that  the  people  of  the 
district  are  In  collusion  witb  sucb  invasion. 
Might  nottbeGovemorGeneral  and  the  Com- 
mission accept  tbis  telegram  as  sufficient  evi- 
dence and  proof  of  the  facts  communicated, 
and  at  once  take  steps,  even  to  tbe  extent 
of  suspending  tbe  privileges  of  the  writ  of 
liabeas  corpus,  as  might  appear  to  tbem  to 
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be  necessary  to  repel  snch  Invaslont  It  seems 
that  all  men  Interested  In  tbe  maintenance 
and  stability  of  the  government  would  an- 
swer this  question  In  the  afflrmatlve.  But 
mppose  some  one  who  has  been  arrested  In 
the  district,  upon  the  ground  that  his  deten- 
tion would  assist  In  restoring  order  and  re- 
pelling the  Invasion,  applies  for  the  writ  of 
habeas  corpus,  r.lleging  that  no  Invasion  ac- 
tually exists;  may  the  judicial  department 
of  the  government  call  the  officers  actually 
engaged  In  the  field  before  It  and  away  from 
their  posts  of  duty  for  the  purpose  of  ex- 
plaining and  furnishing  proof  to  It  concern- 
ing the  existence  or  nonexistence  of  the  facts 
proclaimed  to  exist  by  the  legislative  and 
executive  branches  of  the  state?  If  so,  then 
tile  courts  may  effectually  tie  the  hands  of 
the  executive  whose  especial  duty  It  Is  to 
enforce  tbe  laws  and  maintain  order  until 
the  invaders  have  actually  accomplished 
their  purposes.  The  Interpretation  contended 
for  here  by  tlie  applicant,  so  pregnant  with 
detrimental  results,  could  not  have  been  In- 
tended by  the  Congress  of  the  United  States 
when  it  en.neted  the  law.  It  Is  the  duty  of 
the  legislative  branch  of  the  government  to 
make  such  laws  and  regulations  as  will  ef- 
fectually conserve  peace  and  good  order  and 
protect  the  lives  and  property  of  the  citizens 
of  tbe  state.  It  Is  the  duty  of  tbe  governor 
to  take  such  steps  as  he  deems  wise  and 
necessary  for  the  purpose  of  enforcing  such 
laws.  Every  delay  and  hindrance  and  ob- 
stacle which  prevents  a  strict  enforcement  of 
laws  nnder  the  conditions  mentioned  neces- 
sarily tends  to  Jeopardize  public  Interests 
and  the  safety  of  the  whole  people.  If  tbe 
Judicial  department  of  the  government,  or 
any  officer  In  the  government,  has  a  right 
to  contest  tlie  orders  of  the  President  or  of 
the  Governor  General,  nnder  the  conditions 
above  supposed  before  complying  with  such 
orders,  then  the  hands  of  the  President  or 
tbe  Governor  Genera]  may  be  tied  until  the 
very  object  of  tbe  rebels  or  insurrectos  or 
Invaders  has  been  accomplished."  It  Is  also 
urged  on  behalf  of  petitioner  that  the  au- 
thorities vested  with  the  power  to  suspend 
the  privileges  of  the  writ  of  habeas  corpus 
"might  reach  a  wrong  conclusion  from  their 
Investigations  of  the  actual  conditions,  or 
might,  through  a  desire  to  oppress  and  harass 
the  people,  declare  that  a  state  of  rebellion. 
Insurrection,  or  invasion  existed,  and  that 
public  sa'ety  required  tlie  suspension  of  the 
privileges  of  the  writ  of  habeas  corpus,  when. 
actually  and  In  fact,  no  such  conditions  did 
exist  We  cannot  assume  tiiat  the  legislative 
and  executive  branches  will  act  or  take  any 
action  based  upon  snch  motives."  And,  further 
considering  this  proi)osltlon.  the  court  said: 
"Can  the  Judicial  departirnoit  of  the  govern- 
ment, with  Its  very  limited  machineiy  for  the 
purpose  of  Investigating  general  conditions, 
be  any  more  su"<i  of  ascertaining  the  true 
condlUous  throughout  tbe  archipelago,  or  iu 


any  particular  district,  than  the  other 
branches  of  the  government?  We  think  not." 
In  conclusion,  the  learned  Judge,  In  speaking 
of  the  functions  of  the  three  departments  of 
government,  said:  "They  are  all  Joined  to- 
gether in  their  respective  spiieres,  harmoni- 
ously working  to  maintain  good  government, 
peace  and  order,  to  the  end  that  the  rights 
of  each  citizen  be  equally  protected.  No  one 
department  can  claim  that  it  has  a  monopoly 
of  these  benign  purposes  of  the  government. 
Each  department  has  an  exclusive  field  with- 
in whicli  it  can  perform  Its  part  within  cer- 
tain discretionary  limits.  No  other  depart- 
ment can  claim  a  right  to  enter  these  discre- 
tionary limits  and  assume  to  act  there.  No 
presumption  of  an  abuse  of  these  discretion- 
ary powers  by  one  department  will  be  con- 
sidered or  entertained  i)y  another.  Such  con- 
duct on  the  part  of  one  department.  Instead 
of  tending  to  conserve  the  government  and 
the  rights  of  the  people,  would  directly  tend 
to  destroy  the  confidence  of  the  people  in  the 
government  and  to  undermine  the  very  foun- 
dations of  the  government  itself."  The  gist 
of  the  decision  is  that  the  act  of  Congress 
vested  the  authorities  named  with  the  power 
to  determine  whether  or  not  conditions  ex- 
isted which  authorized  the  suspension  of  the 
privileges  of  the  writ,  and  that  their  deter- 
mination of  the' facts  upon  which  they  acted 
was  conclusive  and  could  not  be  Inquired  In- 
to by  any  other  branch  of  the  government 
Many  authorities  are  cited  and  quoted  from 
which  fully  sustain  this  conclusion,  and  the 
opinion  Is  particularly  valuable  because  of 
the  great  number  of  authorities  collated  up- 
on the  subject 

The  fundamental  law  of  this  state  has 
vested  tlie  Governor  with  the  exclusive  pow- 
er to  call  out  the  militia  to  execute  the  laws, 
suppress  insurrection,  or  rer»el  Invasion.  No 
other  department  of  the  government  can  ex- 
ercise this  power.  The  Governor  alone  must 
determine  whether  or  not  the  conditions  exist 
which  authorize  him  to  exercise  the  authority 
through  the  means  indicated  by  the  Consti- 
tution to  suppress  Insurrection.  The  determi- 
nation upon  his  part  that  snch  conditions  do 
exist  must  necessarily  be  conclusive  upon  all 
persons  and  all  other  departments  of  govern- 
ment; otherwise.  Incongruous  results  and  an- 
archy would  follow.  The  militia  might  re- 
fuse to  obey  the  orders  of  the  chief  execu- 
tive; his  subordinate  officers  might  refuse  to 
act  because.  In  their  judgment  the  exigency 
did  not  exist  upon  which  he  based  bis  ac- 
tions; tlie  courts  could  tie  his  hands  and 
render  him  powerless;  while  tbe  people  In 
the  disaffected  district  would  be  left  at  thf 
mercy  of  the  insurrectionists  pending  the  set- 
tlement of  a  clash  between  different  depart- 
ments of  government  on  tbe  question  of  the 
existence  of  conditions  in  a  locality  which  re- 
quired the  presence  of  the  military  to  correct 
When  the  chief  executive  decides  that  an  In- 
surrection exists,  the  courts  are  concluded 
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thereby,  because  that  tu  «  legal  fact  ascer- 
tainable only  from  his  decision  on  that  ques- 
tion. The  same  jiower  which  deteruiiues  the 
existence  of  an  insurrection  must,  also,  de- 
cide when  the  Insurrection  has  been  sup- 
pressed. It  has  long  been  settled  that  thf> 
Governor  cannot  be  enjoined  from  the  per- 
formance of  an  executive  act,  and  It  Is  equal- 
ly well  settled  that  the  Judicial  department 
cannot  coerce  him  to  perform  such  act.  B.v 
the  Constitution  the  calling  forth  of  the  mi- 
litia is  an  executive  act,  and  certainly,  In 
face  of  these  propositions,  no  one  would  claim 
that  the  Judlciarj'  could  either  enjoin  or 
coerce  that  act ;  nor  In  case  of  failure  to  per- 
form his  duty  In  this  respect,  could  any  other 
department  of  the  government  assun<e  lo  do 
that  which  the  fundamental  law  of  the  state 
has  conferred  exclusively  upon  the  Governor. 
While  the  question  is  not  Involved  or 
touche<l  upon  In  the  Philiplne  Case,  It  logi- 
cally follows,  from  the  conclusion  there  an- 
nounced, that  with  the  privilege  of  the  writ 
of  habeas  corpus  susi)eiided,  the  legality  of 
the  arrest  and  Imprisonment  of  one  taken  In- 
to custody  by  the  lawfully  constituted  au- 
thorities cannot  be  inquired  Into.  It  must 
also  follow  that,  when  the  Governor  has  ex- 
orcised the  power  rested  in  him  to  call  out 
the  military  to  suppress  an  Insurrection,  the 
arrest  and  detention  by  the  military  of  one 
talien  Into  custody  as  an  Insurrectionist  by 
the  particular  force  which  the  Governor  Is 
authorized  to  employ  to  suppress  an  Insurrec- 
tion cannot  be  inquired  into  by  the  courts. 


TI'RJIES  V.  KIESXER. 
(Supreme  Court  of  Idaho.    March  3,  1006.) 

AiTEAi,  —  Review  —  Sufficiency  of  Evi- 
dence. 

Evidpnop  in  this  case  examined  and  con- 
sidered, and  hrliJ  sufficient  to  support  the  find- 
ings and  judgment. 

|Kd.    Note. — For   cases   in  point,   see  vol.   3, 
Cent.  Dig.  Appeal  and  Error,  $$  3983-3089.] 
(Syllabua  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty;   George  II.  Stewart,  Judge. 

Action  by  John  Tunnes  against  William 
Kiesiier.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     AlSriued. 

Frank  Estabrook  and  Hawley,  Puckett  & 
Hawley.  for  ap|>ellant  E.  W.  Wolfe  and 
liichard  Cunningham,  for  respondent 

AII>SHIE,  J.  This  action  was  commenced 
by  the  plaintiff  to  secure  an  accounting  and 
settlement  of  a  partnership  busine'-s  carried 
on  betwi>en  plaintiff  and  defendant  for  a 
period  of  1.5  days.  The  court  heard  tlie 
proofs,  and  found  therefrom  the  amount  of 
business  transacted  by  the  firm,  tlie  amount 
of  proixn-ty  and  cash  contributed  by  each 
member  to  the  partnership  business,  and  the 
amount  received  by  each  from  the  firm.    The 


conclusion  of  the  court's  finding  Is  that 
there  Is  due  from  defendant  to  plaintiff  the 
sum  of  $3G0.44  and  the  court  thereupou 
entered  Judgment  In  favor  of  plaintiff  and 
against  defendant  for  that  sum,  together 
with  costs.  The  appeal  Is  from  the  Judgment 
and  order  denying  a  new  trial. 

Appellant  complains  of  the  insufllcieucy 
of  the  evidence  to  support  the  findings  and 
Judgment.  Our  examination  of  the  evi- 
dence convinces  us  that  there  is  such  a 
substantial  conflict  In  the  material  facts  as 
to  bring  this  case  within  the  uniform  rule 
of  this  court  that  where  there  is  a  substantial 
conflict  in  the  evidence  the  Judgment  will  not 
be  di.^turbod.  A  statement  of  the  evidence 
In  this  case  can  serve  no  useful  pun^ose, 
and  we  will  not  therefore  recite  any  of  It  liere. 

We  flnd  no  error  in  the  rnlings  of  the  court 
In  tlie  admission  of  evidence.  .Tudgment 
aflirmed,  and  i-osts  awarded  to  resiwndent 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur 


LR^fAN  T.  CrXNINGHAM. 
CSupremc  Court  of  Idaho.    March  2,  1906.) 

Jfno.MENT  — Revivor  —  Statute  of  Limita- 
tions. 

Where  W.  &  Co.  obtnined  a  judgmentagainst 
0.  and  others  in  Nebraska  in  April.  ISOri,  before 
any  part  of  anid  judgment  was  paid,  C.  moved  to 
Idaho  in  1S07,  and  has  continued  to  so 
reside  until  the  commencement  of  this  action. 
C.  was  in  Nebraska  in  1005.  when  service 
of  an  order  or  motion  for  revivor  of  said 
judKment  was  had  upon  him.  Thereafter 
and  on  the  10th  day  of  October.  1005.  C.  ap- 
peared in  court  by  attorney  when  an  order  of 
revivor  was  made  in  said  court.  HfW,  that 
such  order  of  revivor  gave  new  life  to  the  judg- 
ment, and  the  statute  of  limltntions  of  this  state 
does  not  begin  to  run  until  after  such  revivor, 
and  that  an  action  may  be  commenced  in  the 
courts  of  Idaho  any  time  within  six  years  after 
such  order  of  revivor. 

[Ed.  Note. — For  cases  in  noint,  see  voL  30, 
Cent.  Dig.  Judgment,  J  1707.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  Henry  W.  liCraan,  receiver  of 
James  M.  Wanzer  and  Williara  H.  Chadwick, 
against  Richard  Cunningham  to  recover  on 
a  foreign  Judgment.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Hawley.  Packett  and  Hawley.  for  appel- 
lant.   B.  W.  Wolfe,  for  resi>ondent 

STOCKSLAGER.  C.  J.  Appellant,  as  re- 
ceiver for  J.  M.  Wanzer  &  Co.,  commenced 
his  action  In  the  district  court  of  Ada  county 
against  respondent  as  defendant.  It  is 
shown  by  the  complaint  that  a  Judgment 
was  rendered  against  respondent  and  others 
and  in  favor  of  Wanzer  &  Co.  on  the  22d  day 
of  April,  Ifia"},  in  the  district  court  of  Lan- 
caster county.  Neb.,  for  the  sum  of  $1,782.78, 
uo  part  of  which  was  paid,  and  that  a  Judg- 
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ment  of  revivor  was  given  in  said  court  on 
October  10,  1905,  personal  service  of  the  con- 
ditional order  of  revivor  bavlng  been  made 
upon  defendnnt  CuuningtiaDi,  he  appearing 
by  attorney  at  the  time  said  judgment  of  re- 
vivor was  entered.  Defendant  answered  by 
general  denial  and  further  pleaded  the  stat- 
ute of  limitations  under  the  provisions  of 
section  40.">1,  Uev.  St.  The  record  con- 
tains an  agreed  statement  of  facts  as  fol- 
lows: (1>  It  is  stipulated  that  plaintiff  is 
the  duly  appointed  qualifltHl  and  acting  re- 
ceiver of  the  original  owners  of  the  judgment 
and  is  authorized  to  bring  said  action  in  tliis 
<^art.  (2>  That  in  August,  1880,  at  Lincoln, 
\rb..  defendant  liecame  surety  with  othei-s 
on  an  nndertalving  on  appeal  for  one  John  C. 
^lorrissey  for  the  pemil  sum  of  $2,000.  (3) 
That  on  the  22d  day  of  April,  189."),  in  the 
district  court  of  Lancaster  county,  Neb.,  a 
judgment  was  rendered  in  favor  of  Wanzer 
&  Co.  and  against  this  defendant  and  others 
for  the  s»im  of  $1,782.78  and  costs,  (4)  That 
said  Judgment  remained  unpaid  and  unsatis- 
fied of  record,  and  still  so  remains,  and  that 
said  Judgment  lK>came  dormant  in  said  state 
on  April  22.  1900.  and  that  thereafter,  on 
Ma.v  20,  190.",  a  conditional  order  of  revivor 
was  duly  and  personally  served  upon  defend- 
ant Richard  Cunningham  at  Lincoln,  Neb., 
where  he  was  remaining  a  few  da.vs  on  legal 
business  as  an  attorney  in  a  suit  pending  in 
said    court,    which    said    conditional    order 

•  •  ♦  is  attached  liereto,  marked  Exhibit 
2.  and  made  a  part  hereof;  and  thereafter 
such  proceedings  were  had  in  said  court  tliat 
an  order  of  revivor  of  said  dormant  judgment 
was  duly  and  regularly  made  and  entered 
In  said  court  on  October  10,  1903,  by  which 
said  dormant  judgment  was  dvily  revived 
with    costs    of    said    revivor    proceedings. 

•  ♦  *  (5)  That  defendant  Cunningham 
was  formerly  a  resident  of  the  state  of  Ne- 
braska, and  left  the  state  of  Nebraska  and 
alrandoned  his  residence  therein  on  August 
20.  1897.  and  removed  to  Silver  City  in  the 
state  of  Idaho,  of  which  said  state  he  be- 
<.-ame  a  resident  and  citizen,  and  has  not 
l)een  a  resident  or  citizen  of  Nebraska  since 
Angust  20.  1897;  and  that  lie  has  resided 
continuously  at  his  home  in  Silver  City  in 
tlie  state  of  Idaho  ever  since  September, 
1897.  That  he  never  concealed  his  residence 
nor  departed  therefrom  except  on  three  or 
four  business  trips  in  whldi  he  was  not  ab- 
sent from  the  sttae  of  Idaho  for  more  than 
.30  days  in  all  since  August  20,  1897.  That 
he  ha.s  resided  continuously  at  his  said  home 
in  Silver  City,  Idaho,  and  was  there  for  more 
than  eight  years  prior  to  the  commencement 
of  this  action,  and  for  more  tlian  seven  and 
oue-lialf  years  ju-Ior  to  the  service  on  him  of 
the  said  conditional  order  of  revivor  of  sairt 
judgment,  and  prior  to  the  i-omnioncement 
of  the  said  i)roceedings  for  the  revivor  ol 
the  said  dormant  Judgment.  ((I)  That  n 
part  of  said  judgment  has  been  paid  eitlicr 
before  or  since  the  revivor  thereof.    •    ♦    • 


It  is  conceded,  as  well  as  apparent  from 
the  record,  that  the  only  question  for  us  to 
determine  is  whether  this  action  is  barretl 
by  tlie  provisions  of  section  4051  of  our  Rev. 
St.  1887.  It  says :  "An  action  upon  a  judg- 
ment or  decree  of  any  court  of  the  United 
States,  or  of  any  state  or  territory  within 
the  I'nitfd  States,  must  be  commenced  within 
six  years."  The  important  and  controlling 
question  is  the  effect  to  be  given  the  order  of 
revivor  made  by  the  Nebraska  court  on  Octo- 
ber 10,  190.".  If  It  gives  the  old  judgment  new 
life  in  Nebraska,  It  has  the  same  effect  in  this 
state.  Learned  counsel  for  appellant  insist 
that  the  proceedings  for  the  revivor  of  a 
dormant  judgment  In  Nebraska  has  the  same 
effect  in  that  state  as  a  new  action  to  keep 
a  judgment  from  be<'omlng  dormant  In  this 
state,  whilst  able  counsel  who  represents  the 
respondent  urges  that  there  Is  a  wide  distinc- 
tion in  the  two  remedies.  He  says  Idaho 
provides  a  remedy  for  a  new  judgment, 
whilst  In  Nebraska,  provision  is  only  made 
for  an  ord«r  of  revivor  of  the  old  judgment, 
and  tliat  all  proceedings  after  revivor  must 
date  back  to  the  original  date,  hence  the  or- 
der of  revivor  does  not  aid  the  appellant  in 
this  action,  as  the  record  shows  that  the 
Judgment  which  appellant  seeks  to  enforce 
against  respondent  Is  baned  by  the  statute. 
In  Nebraska  the  Judgment  Is  revived  on  mo- 
tion after  proper  service  on  the  defendant, 
and  after  giving  him  an  opportnnlt.v  to  show 
why  such  motion  should  not  be  granted.  In 
Idaho  the  remedy  Is  by  new  action,  proper 
service,  and  If  no  sufBclent  defense  Is  Inter- 
posed a  new  judgment  is  the  result.  Our 
attention  Is  not  called  to  any  provision  of 
the  Nebraska  statute  providing  for  a  new 
suit  to  revive  or  restore  to  life  a  dormant 
Judgment,  neither  have  we  any  provision  in 
our  statute  providing  for  revivor  of  a  dor- 
mant judgment.  Each  state  has  provided  Its 
own  way  of  keeping  a  judgment  alive,  but 
Nebraska  has  gone  further  than  Idaho  in 
providing  a  way  to  restore  It  to  life  after 
it  has  become  dormant.  Our  statute  Is  a 
little  harsher  and  more  exacting  on  the  Judg- 
ment creditor. 

I  have  examined  a  great  many  authorities 
cited  in  this  case,  but  it  seems  that  the  con- 
struction given  the  Nebraska  statute  by  the 
court  of  last  resorts  of  that  state,  should 
have  much  weight  in  determining  this  case. 
If  the  order  of  revivor  had  the  effect  of 
giving  new  life  to  the  dormant  Judgment  In 
Nebraska,  to  such  an  extent  that  it  might 
be  enforced  In  that  state  against  the  property 
of  respondent  If  he  had  any  there,  then  we 
think  it  could  be  enforced  against  his  prop- 
erty In  this  state,  if  tlie  action  is  commenced 
here  within  the  life  of  the  order  of  revivor 
there.  Packer  v.  Thompson,  2-")  Neb.  089, 
[  41  N.  AA'.  (!.">(►,  discusses  a  case  very  similar 
to  the  one  at  bar.  The  action  was  brought 
in  tlic  district  court  of  Gage  county  on  a  Jtidg- 
I  ment  re<-overed  against  the  plaintiff  in  error 
I  luthestiiteof  Iowa.    Thompson  secured  a  judg- 
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ment  against  Packer  in  the  district  court  of 
Clayton  county,  Iowa,  on  the  2l8t  day  of 
May,   1866.    In  October,   1886,    service  was 
had  on  Packer  while  he  was  temporarily  In 
the  state  of  Iowa,  and  thereafter  the  judg- 
ment was  revived,  all  of  which  is  alleged  to 
have  been  in  fraud  of  lils  rights.    A  demurrer 
was  sustained  to  the  answer.    Mr.  Justice 
Maxwell,    speaking    for    the    court,    says: 
"Does    the    answer    state    a    defense?    We 
think   not.    It   is   admitted  that   the   Iowa 
court  in  the  year  1886  obtained  jurisdiction 
of  the  plaintiff  in  error  by  ]>ersonal  service. 
The  fact  that  the  judgment  revived  was  re- 
covered in  18C6  can  make  no  difference.    If 
the  plaintiff  in  error  had  remained  in  this 
state  no  action  could  have  b<!en  brought  here 
on  the  1806  judgment,  as  it  is  expressly  with- 
in our  statute  of  limitations,  and  would  be 
barred  in  five  years.    Code,   §  10.    Where, 
Ijowever,   the   plaintiff   in   error   voluntarily 
went  into  the  state  of  Iowa,  and  service  was 
had  upon  him   there,   he  must  contest  his 
rights  in  the  tribunals  of  that  state,  and  if 
a  judgment  of  revivor  is  obtained  against 
him  there,  and  an  action  brouglit  on  such 
Judgment  In  this  state  within  five  years  from 
the    time    of    its    rendition,    our    statute    of 
limitatious   will    not    constitute    a   defense. 
Neither  can  we  retry  the  merits  of  the  case  ■ 
in  this  state.    If  the  facts  as  to  the  fraudu- 
lent character  of  the  note  and  judgment  are 
as  the  plaintiff  in  eiTor  alleges  them  to  De, 
he  should  have  brought  such  facts  to  the 
attention  of  the  Iowa  court,  which  no  doubt 
would  have  protected  his  rights.    So  of  the 
Bbitute  of  limitations.    The  judgment  being 
valid  where  rendered,  is  valid  here,  and  the 
demurrer  was  proi)erly  sustained."    In  the 
ear?  of  Horbach  v.  Smiley,  54  Neb.  217,  7i 
S.  W.  GliA,  Mr.  Justice  .\orval  In  discussing 
the  priority  of  judgment  liens  on  real  estate, 
says:    "It  is  true  some  of  the  judgments  em- 
braced in  this  class  became  dormant  and, 
for  a  time,  ceased  to  be  liens  upon  the  prem- 
ises.   Flagg  V.  Flagg,  39  Neb.  220,  58  N.  W. 
100.    But  these  judguients  were  subsequently 
revived,  which  had  the  effect  to  reinstate  the 
liens  upon  the  real  estjite  from  the  date  of 
the  order  of  revivor.    Eaton  v.  Hasty,  0  Neb. 
419,  2»  Am.  Rep.  305;  Cathcart  v.   Potter- 
field,  5  Watts  (Pa.)  153;   Norton  v.  Beaver, 
5   Ohio,    178."    In   Brier    v.   Trader's    Nat. 
Bank  of  Spokane,  04  Pac.  831,  Mr.  Justice 
White  of  the  Supreme  Court  of  Washington, 
discussing  a  judgment  of  revivor,  says:    "It 
Is  not  the  mere  lien  that  Is  revived;    it  is 
the  judgment  itself,  and  tlie  lieu  as  an  inci- 
dent of  the  revived  judgment,  if  a  ccrtitted 
{•opy  is  filed  wltli  the  auditor,  l)ecome8  opera- 
tive In  the  same  manner  as  if  It  was  an  orig- 
inal    judgment.    •    »    »    The     very    term 
'revive'  means  to  restore  or  l)ring  again  to 
life.    When  revived  it  becomes  a  new  judg- 
ment, on  which  execution  nmy  issue  as  a 
personal  liability,  and  it  continues  In  exis 
fence  for  five  years  longer,  from  the  date  of 
the  order  of  revival,  and  the  lien  thereof. 


like  the  judgment,  an  incident  thereto  is  a 
new  creation,  and  dates  from  the  order  of 
revival.  •  *  *  In  Bank  of  Commerce  v. 
Wlltsle  and.  Sup.)  53  N.  E.  950,  934.  47 
L.  R.  A.  489,  Mr.  Justice  Baker,  siieaking  for 
the  court,  said:  "The  primary  meaning  of 
'revive'  is  to  'give  life  to  again.'  If  it  Is  a 
creative  act  to  give  life  to  dead  matter  once, 
it  is  no  less  a  creative  act  to  give  life  again 
to  the  same  matter  when  it  becomes  dead. 
In  the  word  'revive'  tlie  syllable  're'  indi- 
cates the  use  of  old  matter,  and  the  syllable 
'Vive'  means  to  give  life  to,'  which  is  one  of 
the  primary  meanings  of  the  word  'create.' " 

Counsel  for  respondent  cites  Bankers'  Life 
Ins.  Co.  V.  Robblns.  59  Xeb.  173,  80  N.  W. 
484,  In  support  of  his  theory  that  appellant 
only  had  an  order  of  revivor  and  not  a  judg- 
ment In  the  Nebraska  court,  and  quotes  from 
the  opinion  in  the  above  case  as  follows: 
"The  statutory  proceeding  to  revive  a  dor- 
mant judgment  Is  a  substitute  for  the  com- 
mon-law writ  of  sclra  facias.  It  is  not  the 
commencement  of  a  civil  action,  but  the  con- 
tinuation of  an  action  previously  commenced. 
The  object  in  view  is  not  to  obtain  a  judg- 
ment, but  to  obtain  permission  of  the  court 
to  execute  a  judgment  already  In  existence." 
He  also  cites  Helper  v.  Davis  (Xeb.)  49  N.  W. 
458,  13  L.  R.  A.  5«".,  29  Am.  St.  Rep.  457. 
In  this  case  a  judgment  was  recovered 
against  defendant  in  January,  1879,  In  the 
state  of  Illinois.  Soon  thereafter  he  moved 
to  the  state  of  Nebraska.  On  the  12th  day 
of  October,  1888,  the  judgment  in  Illiuols  was 
revived  in  that  state  without  Jurisdiction  of 
the  person  of  the  defendant.  In  December 
following  this  action  was  brought  In  the  dis- 
trict court  of  Fillmore  county  upon  the  judg- 
ment so  alleged  to  have  been  revived.  The 
lower  court  made  findings  as  above  indicated, 
the  huportant  one  being  "that  no  personal 
service  of  the  notice  was  had  of  said  proceed- 
ings upon  said  defendant  who  then  and  now, 
and  for  eight  years  past  has  continually  been 
a  resident  of  Filiinore  county.  Neb.,  and  he 
had  no  notice  or  knowledge  in  any  manner 
of  said  proceedings.  It  is  therefore  consider- 
ed by  the  court  that  said  cause  of  action  did 
not  accrue  within  five  years  next  before  the 
commencement  of  this  action,  and  is  therefore 
barred  by  the  statute  of  limitations.  •  »  ••• 
The  appellate  court  affirms  this  judgment 
but  distinguishes  between  this  case  and  the 
Packer-Thompson  Ca.se,  supra,  and  reafflrmb 
the  latter  case. 

In  our  view  of  the  case  under  considera- 
tion, it  matters  not  what  the  final  action  of 
the  district  court  of  Nebraska  may  be  termed, 
let  it  be  an  order  reviving  an  old  judgment 
or  let  It  be  a  new  Judgment,  the  object  and 
purpose  of  the  order  is  the  same  in  either 
case.  The  effect  is  to  continue  in  force  In 
Nebraska  a  judgment  against  the  defendant 
five  years  from  the  date  of  this  order.  Our 
statute  would  begin  to  run  against  the  Judg- 
ment or  order  of  revivor  from  its  date.  This 
is  not  only  true  as  shown  by  the  decisions  of 


uigitized  by 


Google 


Idaho) 


NORTH  A  DOUGLAS  ▼.  WOODLAND. 


213 


the  court  of  last  resort  of  Nebraska,  but  a 
long  line  of  authorities  from  other  states  are 
In  harmony  with  this  conclusion.  Why 
should  It  be  otherwise?  Respondent  waa 
twice  given  an  opportunity  In  the  courts  of 
Nebraska  to  defend  against  this  judgment, 
or  the  claim  upon  which  It  Is  founded,  yet 
we  find  a  Judgment  rendered  In  the  first  In- 
stance, and  an  order  of  rerlvor  In  the  sec- 
ond, after  respondent  had  had  his  day  In 
court  to  show  why  the  judgment  should  not 
he  revived.  When  revived  It  Is  given  new 
life,  and  our  statute  of  limitations  does  not 
begin  to  run  until  after  the  date  of  the  order 
of  revivor. 

The  judgment  is  reversed,  and  cause  re- 
manded fur  further  proceedings  consistent 
with  the  views  herein  expressed.  Costs 
awarded  to  appellants. 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


NORTH  &  DOUGLAS  v.  WOODLAND. 

(Supreme  Court  of  Idaho.    Feb.  10.  1906.) 

1.  Anim.\l&— CosTAaious  Diseases  —  Actios 
rott  Damaoes. 

In  a  civil  action  for  damages,  under  Seas. 
Lawn  IJIOI.  p.  151,  jl  21,  scienter  need  not  be  al- 
leged or  proven  where  carelessness  or  negligence 
ia   averred. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Animals,  J  S-M 

2l  Same— Pleading. 

In  declaring  the  acts  mentioned  In  the 
above  section,  punishable  by  fine,  imprison- 
ment, or  both,  the  Legislature  was  ezeroising 
the  police  powers  of  the  state,  and  in  such  case 
the  complaint  need  not  allege  that  the  defend- 
ant knew  the  act  complained  of  was  unlawful 

3.  Same. 

I'nder  the  provisions  of  sections  21,  23, 
p.  1!)1.  Laws  1901,  and  section  «886,  Rev.  St. 
18ST,  a  complaint  that  alleges  that  the  injury 
complained  of  was  the  result  of  the  careless  and 
negligent  acts  of  defendant  Is  sufficient 

4.  TBIAt— ISSTBUCTION.S. 

Where  the  instrvictions  to  the  jury  fairly 
state  the  law  on  all  the  issues  involved,  it  is 
not  error  to  refuse  requests  of  defendant,  even 
though  they  may  be  a  repetition  of  the  law  of 
the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  651-650.] 

5.  AppeaIt— Review— Damages. 

Where  a  verdict  is  not  in  excess  of  the  de- 
mand of  plaintiff's  complaint,  and  no  ertot  ap- 
pearing in  the  admission  of  the  evidence  or  In- 
Ktructions  of  the  court,  and  there  is  any  evi- 
dence tending  to  prove  the  amount  of  damages, 
this  court  will  not  examine  the  evidence  to  as- 
certain whether  the  verdict  is  excessive  or  not, 
where  the  defendant  fails  or  refuses  to  submit 
evidence. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham 
County :  J.  M.  Stevens,  Judge. 

Action  by  North  &  Douglas  against  T.  J. 
Woodland.  Judgment  for  plalntiCta,  and  de- 
fendant appeals.    AlUrmed. 

J.  W.  Jones  and  Gray  &  Boyd,  for  appel- 
lant. HansbrcugU  &  Adamson,  for  respond- 
eats. 


STOCKSLAGER,  C.  J.  This  action  Is  for 
the  recovery  of  damages,  plaintiffs  alleging 
that  defendant  wrongfully  and  negligently 
permitted  his  sheep,  which  were  Infected 
with  scab,  and  not  in  charge  of  a  herder,  to 
run  upon  the  public  highway  and  mix  with 
the  sheep  of  plaintiffs  which  were  being 
driven  along  such  highway,  free  from  scab 
or  other  intections  disease,  fat  and  in  good 
condition  and  not  upon  quarantined  ground; 
that  because  of  such  mixing  and  Interming- 
ling of  sheep,  the  plaintiffs  were  compelled 
to  dip  those  which  came  in  contact  with  de- 
fendant's sheep  and  otherwise  to  treat  them, 
to  the  Injury  of  such  sheep,  and  to  plaintiffs' 
damage  In  the  sum  of  $477.56.  Defendant 
filed  a  general  demurrer  which  was  overrul- 
ed, whereupon  be  filed  an  answer  and  cross- 
complaint.  The  answer  denies  all  the  ma- 
terial allegations  of  the  complaint  The 
cross-complaint  sets  up  negligence  on  the 
part  of  plaintiffs  In  permitting  the  sheep  to 
be  mixed  and  commingled,  alleging  that  by 
reason  of  the  careless  and  negligent  manner 
plaintiffs,  their  agents  and  employ^,  handled 
their  sheep  In  driving  along  the  highway, 
about  260  of  plaintiffs'  sheep  escaped  from 
their  herd  and  entered  through  the  fence 
and  upon  the  feed  ground  of  defendant  and 
without  defendant's  knowledge  or  consent 
mixed  with  his  sheep.  Plaintiffs  answered 
this  cross-complaint  denying  the  material  al- 
legations thereof.  At  the  trial  of  the  cause 
a  jury  was  Impaneled  and  a  verdict  was  re- 
turned in  favor  of  the  plaintiffs  for  the  sum 
of  $464.03,  for  whlcA  amonut  judgment  was 
entered.  The  appeal  Is  from  the  Judgment, 
and  from  an  order  overruling  a  motion  for 
a  new  trial.  Counsel  for  appellants  assigns 
16  errors  and  urge  all  of  them  In  their  brief. 

The  first  is  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained.  They 
say:  "The  action  Is  one  ex  delicto  for  dam- 
ages and  the  right  of  plaintiffs  to  recover  de- 
pends solely  upon  their  proper  allegation  and 
proof  of  negligence  on  the  part  of  defendant 
only."  Again  they  say:  "It  was  not  alleged 
in  the  complaint  that  the  sheep  of  defendant 
were  quarantined  because  of  their  having  any 
infectious  disease,  nor  was  It  alleged  that  de- 
fendant knew,  or  had  reason  to  believe,  that 
his  sheep  had  the  scab  or  any  infectious  dis- 
ease at  the  time  the  Intermingling  occurred, 
and  for  these  reasons  the  attempted  allega- 
tions of  negligence  on  the  part  of  the  defend- 
ant Is  iuBufflclent  It  consists  solely  In  the 
statement  that  defendant  carelessly  and  neg- 
ligently permitted  the  herds  to  get  together 
and  become  mixed  on  the  public  highway,  by 
reason  of  their  being  no  herder  with  defend- 
ant's said  sheep."  This  statement  In  the 
brief  of  learned  counsel  for  appellant  fairly 
states  the  issue  Involved  In  this  action.  In 
other  words,  if  the  doctrine  of  scienter  Is 
applicable,  the  demurrer  should  have  been 
Kustahied ;  otherwise  It  was  not  error  to  over- 
rule It  An  exam  I  nation  and  construction  of 
the  various  statutory  provlsioqs  .of  this  state 
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relating  to  the  privileges  granted  flock  mas- 
ters and  their  employes  in  handling  theii' 
herds  on  the  public  domain  and  the  public 
highways  of  the  state,  together  with  the  re- 
strictions cast  upon  sheep  Infected  with  what 
Is  commonly  called  "scab,"  or  any  other  in- 
fectious or  contagious  disease,  must  neces- 
sarily determine  the  important  question  at 
issue,  as  the  constitutionality  of  none  of  the 
provisions  is  questioned.  It  is  apparent  that 
all  the  legislation  on  tliis  question  has  been 
with  the  view  of  entirely  eradicating  scab 
and  other  diseases  from  the  flocks  of  the 
state,  and  whilst  in  some  instances  the  rem- 
edy may  seem  harsh  and  even  oppressive, 
nevertheless  it  is  evident  that  such  legisla- 
tion has  met  with  the  approbation  of  those 
engaged  In  the  sheep  industry  in  this  state 
or  it  would  have  been  defeated,  no  other  in- 
dustry being  Interested  In  the  subject-mat- 
ter of  such  legislation.  The  flrst  legislation 
we  find  bearing  on  this  question  is  section 
C88C,  Rev.  St.  1887,  It  says:  "Any  person 
owning  sheep  infected  with  scab  or  any  other 
Infectious  disease,  who  falls  to  keep  the  same 
secure  from  contact  with  other  sheep  or  who 
moves  or  drives  the  same  upon  any  higliway, 
byway  or  across  any  range  where  other  slieep 
are  liable  to  range  or  be  driven,  without 
flrst  obtaining  a  written  permission  of  the 
sheep  commissioner  as  provided  in  section 
1221  of  the  Political  Code,  Is  guilty  of  a  mis- 
demeanor and  must  be  fined  In  any  sum  not 
less  than  two  hundred  and  fifty  nor  more 
than  two  thousand  dollars."  Section  1221 
above  referred  to  and  section  0880,  supra, 
were  enacted  by  the  12th  session  of  our  ter- 
ritorial I>eglslat\ire  and  were  incorporated 
Into  the  Revised  Statutes  of  1887.  The  con- 
ditions and  penalties  are  practically  the 
same.  Section  1221,  however,  provides  that: 
"The  owner  of  any  sheep  lnfe<'ted  with  scab 
•  *  •  may  move  the  same  by  fli-st  obtain- 
ing a  written  permission  of  the  sheep  com- 
missioner of  the  county  wherein  he  wishes  to 
move  them,  which  permission  must  state  the 
manner  In  which  they  are  to  be  moved,  and 
the  place  to  which  they  are  to  be  moved  and 
the  i-oute  deslgutited ;  but  the  sheep  com- 
missioner must  not  give  permission  to  any 
person  to  move  any  sheep  so  Infected  across 
any  range  where  healthy  sheep  are  accustom- 
ed to  range.  •  •  * "  These  two  sec- 
tions seem  to  have  been  sufficient  for  the 
purpose  for  which  they  were  Intended  until 
the  Cth  session  of  our  state  Legislature  (1901) 
when  an  act  entitled:  "An  act  to  suppress 
(■ontnglous  and  infections  diseases  of  sheep 
to  create  the  office  of  sheep  Inspector  and 
deputy  state  sheep  lnsi)ector8  •  •  •  and 
repealing  all  acts  In  conflict."  was  enacted. 
Section  !)  (page  145)  of  this  act  provides: 
"Whenever,  upon  an  examination  of  ajiy 
bands  or  herds  of  sheep  kept  or  herded  In 
any  county  of  the  state  of  Idaho,  the  deputy 
slieep  IU8pe<-tor  of  such  county  or  district 
thereof  shall  find  such  sheep,  or  any  portion 
of  them,  affected  or  infected  with  the  scab  or 


scabies,  or  any  other  infectious  or  conta- 
gious disease,  the  entire  baud  or  herd  shall 
be  considered  as  Infected  and  treated  as  sucli 
and  he  shall  Immediately  quarantine  the 
same  and  forthwith  notify  the  owner  or  i»cr- 
son    In   charge   of    such   sheep.    In   writing. 

•  •  •"  Sec-tion  21  (page  151)  of  the  same 
act  provides  "Any  pei"son  or  i)ersons  own- 
ing or  having  under  their  control  slieep 
or  bands  of  sheep  which  liave  become  infect- 
ed with  the  scab  or  other  infectious  or  con- 
tagious disease,  for  a  period  of  fifteen  days 
without  reporting  the  fact  to  the  deiiuty 
sheep  insiiector  of  such  county  or  district 
thereof  where  such  sheep  are  situate,  in  writ- 
ing,   shall    be    guilty    of    a    misdemeanor. 

•  •  •"  Section  23  provides:  "In  any 
action  or  proceeding,  civil  or  criminal,  aris- 
ing under  this  act,  and  all  persons  haviu;; 
any  Interest  In  sheep  or  controlling  the  same, 
and  concerning  which  said  action  or  proc(><><1- 
ing  Is  had,  shall  be  deemed  the  owner  of  said 
sheep,  and  shall  be  liable,  Jointly  and  sever- 
ally, for  such  violation.  Any  herder  or 
.shepherd  or  other  person  In  charge  of  sheep 
may  be  sworn  to  give  any  deputy  sheep  in- 
spector any  and  all  Information  as  to  the  con- 
dition of  the  sheep  In  his  charge,  to  the  best 
of  his  knowledge,  on  being  requested  so  to 
do  by  the  deputy,  and  upon  refusing  to  «lo  so 
shall  be  guilty  of  a  misdemeanor.    »    «     •  " 

This  Is  all  the  legislation  we  find  bearing 
directly  upon  the  question  under  -considera- 
tion, and  it  only  remains  for  us  to  ascertain 
from  the  language  of  the  several  sections 
quoted  Just  what  was  Intended  by  the  law 
makers.  There  can  be  no  question  of  the 
intent  of  the  Iieglslature  In  the  passage  of 
all  acts  relative  to  scaby  sheep;  there  is  no 
other  infectious  or  contagious  disease  known 
to  exist  among  sheep  In  this  state;  hemv  it 
It  conclusive  that  all  leglslatiou  is  almetl 
at  the  eradication  of  this  iM'st.  It  Is  also  be- 
yond question  that  all  efl'orts  have  been  to- 
ward the  one  common  puniose  of  confining 
the  disease  to  the  band  where  discovered, 
and  by  a  system  of  thorough  dipping  to  eradi- 
cate It  when  discovered  as  quickly  as  possible. 
The  quarantine  law  was  enacted  with  tlils 
object  In  view.  That  parties  owning  or  be- 
ing in  possession  of  sheep  Infected  with  .scab- 
should  report  such  fact  to  the  deputy  I  ns|  lec- 
tor of  the  county  or  district  within  fifteen 
days,  only  bears  out  the  conclusion  that 
prompt  and  heroic  eflTorts  are  to  be  made  by 
all  parties  concerned  to  effectually  eradicate 
the  disease  from  the  flocks  of  the  state.  If 
the  provisions  of  our  law  relative  to  scab 
are  to  be  construed  as  urged  by  counsel  for 
aiipeliant,  the  entire  system  is  a  farce.  It 
would  be  very  convenient  for  the  owner  of 
a  band  of  sheep  not  to  discover  scab  until  a 
convenient  season,  and  then  have  15  days, 
thereafter  In  which  to  reiiort  such  discovery 
to  the  deputy  Inspector  for  his  couutj-  or  dis- 
trict. The  law  re<iuires  the  owner  of  sheep, 
as  well  as  any  one  In  charge  thereof,  to  re- 
port their  condition  If  scab  or  other  iufec- 
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tlons  or  contagious  disease  Is  discovered  to  the 
sbeep  inspector  witbiu  15  days  atter  such  dis- 
covery, tbus  enjoining  upon  the  owner  miA 
his  employes  constant  care  and  watclifulness 
over  their  flocks.  Again,  it  is  a  well  luiown 
fact  that  uo  one  has  the  opportunity  of  dis- 
covering scab  80  readily  as  the  herder  or  per- 
eoa  in  daily  charge  of  the  sbcep,  and  when  it 
develops  it  will  not  be  long  ttefore  he  knows 
it.  It  has  none  of  the  characteristics  of 
vrhat  is  counuouly  called  "Texas  fever." 
That  disease  is  never  apparent  in  the  native 
Texas  cattle,  but  other  cattle  coining  in  con- 
tact with  Texas  cattle,  or  herded  on  a  range 
over  which  they  have  passed  may  Ijecoiue  in- 
o<*ulatcd ;  not  so  with  the  scab ;  it  is  not  dif- 
ficult to  detect  ;•  It  leaves  its  uiarlcs  on  every 
sheep  affected,  and  any  practical  herder  is 
«oon  aware  of  Its  presence  ana  may  find  it 
if  he  make  the  effort.  As  we  view  it,  the 
object  and  puriiose  of  our  law  is  to  make  the 
owner  and  border  diligent  and  careful  and 
report  any  evidence  they  may  have  of  the 
existence  of  scab  In  their  flocks,  and  provides 
a  severe  jienalty  for  negle<:ting  to  do  so. 
When  we  ask  the  reason  for  the  legislation 
there  is  hut  one  answer  and  that  is  the  com- 
plete eradication  of  the  disease  from  the 
floc-ks  of  the  state.  It  is  a  part  of  the  pub- 
lic policy  of  tlie  state  and  conies  within  the 
exercise  of  its  police  iwwers.  The  law  pre- 
sumoti  that  every  wan  knows  the  condition 
of  his  sheep  and  requires  him  to  report  the 
existence  of  scab  witliln  15  days  after 
it  makes  its  appearance — not  15  days  after 
he  has  reported  It  to  some  one  else  other  tlian 
the  authorized  sheep  inspector — luid  were  it 
otherwise,  as  is  said  by  counsel  for  respond- 
ents, "a  person  could  drive  his  scabby  sheep 
upon  the  public  highways  and  Iterd  and 
drive  them  uix>n  the  public  domain  where 
other  sheep  without  Infection  were  herded  and 
driven:  they  could  Infect  all  the  ranges  with- 
in the  state  with  scab,  and  all  the  sheep  up- 
on them,  and  when  arrested  or  a  civil  action 
was  brought  for  damages,  they  could  escape 
the  consefpiences  of  their  wrongful  acts  by 
merely  saying  that  they  had  no  notice  or 
knowledge  that  the  sheep  were  infected  with 
scab."  This  statement  is  undoubte<lly  true, 
and  wc  think  the  Legislature  Intended  to 
overcome  the  difliculties  al)Ove  suggestetl  by 
section  21.  Sess.  Laws  1901,  p.  ].">!.  It 
would  be  practically  impossible  for  the  lnsi)ec- 
tor  to  iiisiHKrt  tile  innumerable  number  of 
sheep  witliin  his  territory ;  they  are  usually 
kept  as  far  from  civilization  and  the  public 
liighways  of  the  state  as  possiliie  from  early 
sprint'  until  late  fall,  then  if  not  on  feed 
jsrouiids.  off  on  the  desert  and  away  from 
habitations.  If  tlie  duty  of  discovering  scab 
and  (luaniutiniug  devolved  u|)on  the  inspec- 
tor, tlic  law  would  lie  a  nullity,  and  sheep 
uiion  the  public  range  would  be  constantly 
exposed  to  scab  winter  and  summer.  The 
law  was  intended  to  make  each  owner  the 
guardian  of  his  own  flocks,  and  even  goes  so 


far  as  to  impose  the  duty  and  add  a  penalty 
upon  the  herder  or  person  In  charge. 

In  discussing  a  law  similar  to  ours,  the 
Supreme  Court  of  Oregon,  In  State  v.  Ster- 
ritt,  24  Pac.  .523,  which  was  an  Indictment 
returned  by  tlie  gi'and  jury  charging  the  de- 
fendant with  "unlawfully  moving  sheep  in- 
fected with  scab  from  place  to  place  without 
first  having  obtained  a  traveling  permit  there- 
for." Tlie  information  did  not  charge  that 
the  defendant  knew  the  sheep  were  infected 
with  scab  at  the  time  of  their  removal,  and 
for  this  reason  defendant  demurred  to  the 
sufficiency  of  the  indictment  This  demur- 
rer was  overruled.  The  court  say:  "The 
first  objection  insisted  upon  was  that  the  in- 
dictment failed  to  allege  knowledge  of  the 
defendant  that  the  sheep  had  the  scab  at 
the  time  of  their  removal.  In  a  very  large 
class  of  offenses,  and  mainly  those  that  were 
classed  as  mala  in  se  at  common  law,  guilty 
knowledge  is  necessary  to  complete  the  of- 
fense, and  it  must  be  alleged.  But  in  that 
other  class,  wrongs  which  are  forbidden  by 
statute,  and  more  especially  those  offeuse.s 
which  are  made  punishable  in  furtherance 
of  the  public  policy  of  the  state,  such  as  the 
exercise  of  the  police  powers,  the  collection 
of  revenue,  and  the  like,  are  punishable 
whether  the  offender  had  guilty  knowledge 
or  not.  This  distinction  was  lately  sustain- 
ed in  this  court  in  State  v.  Chastain,  23  Pac. 
003,  and  is  adhered  to.  The  offense  under 
consideration  ijeiongs  to  the  latter  classifica- 
tion, and  is  punishable  whether  the  accused 
jiarty  knew  the  sheep  were  diseased  or  not. 
•  *  •  "  If  a  criminal  action  can  be  main- 
tained under  the  statute  of  Oregon,  upon 
which  the  aliove  prosecution  was  based,  wltli- 
out  alleging  and  proving  guilty  knowledge, 
why  may  not  a  civil  action  for  damages 
be  maintained  under  section  21,  supra,  with- 
out sucli  nllegntion  and  proof;  we  can  see 
no  valid  reason  w^hy  not.  The  authorities 
cited  by  appellant  do  not  reach  the  Issue  In- 
volved here. 

In  Patee  v.  Adams  (Kan.)  14  Pac  50.'<,  the 
court  considered  and  discussed  a  case  where- 
in the  defendant  in  good  faltli  purchased  in 
the  market  at  Kansas  CMty  certjiin  cattle, 
shipped  tlieiu  to  Manhattan,  in  Kansas,  where 
they  were  unloaded  into  the  stwkyards  of 
the  Union  Pacific  Railway  and  were  immedi- 
ately seized  by  virtue  of  a  pro<'eBS  Issued  by 
a  Justice  of  the  peace,  tlie  possession  l>eing 
withheld  from  defendant,  he  having  no  op- 
portunity to  examine  the  cattle,  even  if  the 
"Texas,  splenic,  or  Spanish  fever"  could  be 
detected  by  an  exaniinatiuu  as  readily  as 
scab,  the  defendant  was  In  no  wise  to  blame, 
as  it  is  shown  that  iilaintiff's  cattle  were 
diseased  by  the  cattle  of  defendant  whilst 
tlie.v  were  in  the  custody  of  the  officer.  The 
court  instnictetl  the  jury  that  "If  the  defend- 
ant knew,  or  had  reason  to  know,  or  could 
by  ordinary  dilifience  liave  known,  that  the 
cattle  were  diseased,    ♦    ♦    *    you  will  find 
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for  the  plaintiff."  This  Instruction  Is  upheld 
by  the  court.  It  Is  said  In  the  opinion: 
"Doubtless,  the  Legislature  has  the  authority 
to  dispense  with  the  necessity  of  alleging  and 
proving  knowledge;  but  before  a  party  who 
is  without  fault,  or  without  knowledge  that 
his  cattle  can  cause  injury,  can  be  held  lia- 
ble, the  legislative  design  to  create  such  lia- 
bility should  be  "ijlainly  pronounced.'  " 

Under  the  head  of  "Proof  of  Scienter — 
When  Necessary,"  learned  counsel  for  appel- 
lant cite  volume  2,  Am.  &  Eng.  Ency.  of 
Law,  364.  The  text  says:  "If  domestic  an- 
imals are  rightfully  in  the  place  where  they 
do  the  injury  complained  of,  the  owner  will 
not  be  liable  unless  he  had  knowledge  of  the 
vicious  propensity  of  such  animal;  and  in  an 
action  for  such  injuries,  knowledge  on  the 
part  of  the  owner  must  be  alleged  and  prov- 
ed." Cases  are  cited  by  the  author  under 
this  text  from  a  large  number  of  states,  but 
an  examination  of  tliem  discloses  that  they 
follow  the  subject  laid  down  In  the  text,  and 
only  refer  to  the  vicious  or  dangerous  char- 
acter of  domestic  animals  and  the  dut,v  of 
the  owner  thereof  in  i)rotectlng  the  public 
from  injury  therefrom.  Our  attention  is  al- 
so called  to  pages  381,  382,  same  book,  and 
under  the  same  heading  we  find  this  text: 
"In  those  jurisdictions  where  stock  is  allowed 
to  run  at  large,  and  statutes  have  been  en- 
acted making  the  owners  of  diseased  or  dis- 
tempered cattle  liable  for  any  communication 
of  such  disease,  it  is  generally  held  that 
scienter  on  the  part  of  the  owner  of  such  dis- 
eased cattle  should  be  alleged  and  proved." 
One  of  the  cases  cited  here  and  really  the 
one  upon  which  coimsel  for  appellant  seems 
to  place  the  most  reliance,  is  Patee  v.  Adams, 
supra;  the  author  says:  "The  theory  of  the 
statute  (Kansas)  is  that  the  liability  arises 
upon  the  negligence  of  the  party  who  drives, 
or  causes  to  be  driven,  the  cattle  that  com- 
municate the  fever;  and  how  can  negligence 
be  attributed  to  those  who  go  Into  a  market 
in  the  state  and  purcliase  such  cattle  when 
they  have  no  notice,  and  no  facts  exist  by 
which  they  would  be  chargeable  with  notice 
that  the  cattle  had  the  fever,  or  were  liable 
to  communicate  it?  The  rule  of  the  common 
law  in  such  cases  is  that  knowledge  is  indis- 
pensably necessary  to  a  recovery."  This 
onthor  also  cites  Bamum  v.  A'andusen.  16 
Conn.  200,  where  defendant's  sheep  trespass- 
etl  upon  plaintiff's  land  and  communicated 
to  plaintlfTs  sheep  a  disease  known  os  "hoof 
distemi>er,"  there  being  no  sufficient  justiflca- 
tlon  for  the  trespass.  It  was  held  that,  "in 
oi-der  to  recover  damages  it  was  not  neces- 
sary to  show  that  defendant  had  knowledge 
of  the  diseased  state  of  his  sheep  but  that 
such  evidence  was  ccmipetent  to  enhance  the 
damages."  etc.  Other  authorities  are  cited, 
l»ut  they  do  not  convince  us  that  the  doc- 
trine announced  in  State  v.  Sterritt  is  not 
tlie  correct  one  in  cases  of  the  character  of 
the  one  under  consideration. 

it  Is  next  insisted  by  counsel  for  appellant 


that  plaintiff  was  guilty  of  contributory  neg- 
ligence resulting  in  the  loss  complained  of 
herein.  For  tills  reason  they  cannot  recover. 
The  complaint  alleges,  among  other  things, 
that  said  sheep  were  allowed  to  become  mix- 
ed and  to  get  together  by  reason  of  the  negli- 
gence and  carelessness  of  the  defendant  as 
aforesaid,  and  without  any  fault  of  the 
plaintiffs.  Evidence  was  submitted  on  the 
question.  The  first  witness  was  C.  A.  Valen- 
tine. He  says:  "Mr.  Woodland  bad  one 
band  of  sheep  on  the  west  and  one  on  the 
east  side  of  the  road;  there  was  no  one  with 
the  band  on  the  west  side  when  we  got 
there,  and  their  sheep  had  been  coming  out 
onto  the  road.  •  *  •  There  is  a  lot  of 
willows  growing,  and  we  could  not  see  them 
until  we  got  close  to  them,  and  they  started 
coming  out  on  the  road  and  getting  into 
our  sheep.  •  •  •  After  we  had  them  most- 
ly all  cut  off  and  going  back  to  their  feed 
groimd  then  Mr.  Woodland  and  two  or  three 
of  his  men  came  over  from  on  the  east  side; 
no  one  was  with  this  band  on  the  west  side." 
Wlllard  Christianson  testified:  "It  took  us 
about  15  minutes  to  separate  the  sheep.  Mr. 
Woodland's  sheep  were  right  along  the  road 
when  I  first  saw  them  there.  The  feed 
ground  extends  right  up  to  the  road,  and 
there  was  no  one  with  the  sheep  when  the 
mixup  began."  It  is  shown  by  the  evidence 
that  as  soon  as  the  men  in  charge  of  respond- 
ent's sheep  discovered  the  sheep  of  appellant 
near  the  highway  through  which  they  were 
driving  respondents'  sheep,  they  used  every 
effort  within  their  power  to  prevent  the  mix- 
up.  It  was  clearly  the  duty  of  appellant  to 
have  some  one  in  charge  of  his  sheep  at  all 
times,  especially  when  they  were  being  fed 
and  held  near  the  highway  through  which 
other  sheep  were  privileged  to  pass  whether 
they  were  diseased  or  not.  It  was  shown 
that  the  fence  was  not  sufficient  to  keep 
them  from  passing  back  and  forth  from  the 
feed  grounds  to  the  highway,  and  with  ordi- 
nary diligence  on  the  part  of  appellant  his 
sheep  could  have  been  kept  back  from  the 
highway  whilst  respondents'  sheei>  were  pass- 
ing through.  This  duty  he  owes  to  the  pul)- 
11c  who  have  license  to  the  use  of  the  high- 
way, and,  in  our  opinion,  it  was  his  negli- 
gence in  not  having  a  herder  in  charge  of 
his  sheep  that  resulted  in  the  mixup,  an* 
consequently  the  damage  resulting  therefrom 
to  respondents.  Mr.  Douglas,  one  of  the  re- 
spondents, testified  to  a  conversation  with  ap- 
pellant the  day  following  the  mixup.  as  fol- 
lows: "I  said.  'Mr.  Woodland,  yoti  know  bet- 
ter than  I  do  how  those  sheep  have  been 
run,  and  you  know  whether  they  have  .«cab 
and  if  you  will  guaranty  me  that  those  sheep 
will  not  break  out,  1  will  take  them  out. 
And  he  said,  'I  will  advise  you  not  to  take 
the  sheep  out'  I  said,  'What  will  you  do 
with  the  sheep?"  'I  will  take  care  of  them,* 
^>  says,  'and  dip  them  twice  and  turn  them 
over  to  you  clean,  so  you  can  put  them  in 
your  herd  and  go  any  place  with  them.'    Q. 
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I  will  ask  you  to  state  wbetber  or  not  at 
thai  time  Mr.  Woodland  told  you  be  bad  scab 
in  his  sheep?"  Appellant's  counsel  objected 
to  this  question  on  the  ground  that  "it  was 
not  alleged  in  the  complaint  that  the  defend- 
ant knew  or  bad  reason  to  know  that  his 
sheep  had  the  scab,  also  because  the  question 
is  leadinfr."  The  court  overruled  the  objec- 
tion nnd  tlie  witness  answered.  "Mr.  Wood- 
land told  me  that  he  bad  scab  and  bad  bad  It 
for  some  time  and  dlro<'ted  me  to  leave  them 
in  there  and  be  would  dip  tliein  twice  and 
turn  them  back  to  me."  There  was  no  error 
in  this  mling  of  the  court.  The  evidence 
was  material  to  respondents  to  establish  a 
reason  for  leaTing  their  slieep  with  appel- 
lant's. It  is  also  shown  by  this  evidence  that 
appellant  not  only  knew  at  the  time  of  the 
niixup  that  bis  sbeeit  bad  the  scab,  but  had 
known  it  for  some  time  prior  thereto,  and  this 
evidence  is  in  no  wise  contradicted.  This 
lieiiiK  true,  ai>pellant  sbonid  have  been  un- 
usually diligent  in  holding  bis  sheep  on  his 
feed  trronnds  and  esjiefially  keep  them  from 
passing  through  the  fence  upon  the  highway 
where  clean  sheep  were  likely  to  be  driven 
at  any  time. 

HJrrors  are  assigned,  based  on  the  Instruc- 
tions given  the  Jury,  and  the  refusal  of  the 
court  to  give  certain  req»:ests  of  appellant. 
We  have  carefully  examined  the  Instructions 
given  b.v  the  .court,  and.  In  our  view  of  tho 
case,  we  think  they  fully  stare  the  law.  We 
find  no  eiTor  In  the  record;  and  the  Judgment 
is  afflrmwl,  with  costs  to  respondents. 

AILISIIIE  and  SULLIVAN,  JJ.,  concur. 


RIIAKKEY  et  al.  v.  CANDIANl  et  al. 

(Supreme  Court  of  OrpRon.    May  1,  1906.) 

X.  Kefebence— Special  Ordgb  of  Refebesce 
— Takikg  Testimony  in  Another  Countt 
— Jurisdiction  of  the  Person— Waivbb. 
Under  B.  &  C.  Comp.  f  827,  authoriziDg  a. 
court,  when  a  suit  is  at  issue  on  a  question  of 
fact,  to  refer  the  cau«e,  and  also  to  appoint  a 
special  referee  to  take  the  testimony  of  wit- 
nesses residing  more  than  20  miles  from  the 
place  of  holding  court,  where  the  referee  ap- 
pointed, without  an  order  of  special  reference, 
went  to  another  countj'.  and  there,  over  plain- 
tiffs' objection  and  exception,  took  t!ie  testi- 
mony of  defendants'  witnesses,  plaintiff  waived 
the  irregularity  by  cross-examining  the  witnesses 
before  the  referee;  tlie  want  of  jurisdiction  be- 
ing only  of  the  person. 

2.  Mixes    and    Minerals— Mining    Claim — 
Patent- CoNCLCSivENEss  as  Against  Ad- 

VEB8B  (.'LAIMANTS. 

A  patent  from  the  United  States  for  a  min- 
ing claim  is  conclu.sive  of  all  the  facts  neces- 
sary to  pstabliMh  the  validity  thereof  as  against 
one  claiming  adversely  to  the  patentee. 

[Ed.  Xoite. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  i  130.] 

3.  Same— Vein  or  I.<onE  Location— Notice — 
Sukficiency— Statutory  Kequirements. 

Under  Laws  1S!).S,  p.  18,  j  10,  providing 
that  locations  or  attempted  locations  of  mining 
claims  not  complying  with  the  provisions  of  the 
act  shall  be  void,  an  attempted  location  is  void, 
wliere  the  notice  thereof  does  not  contain  "the 


qumber  of  linear  feet  claimed  along  the  vein 
or  lode  each  way  from  the  point  of  discovery, 
with  the  width  on  eacii  side  of  the  said  vein 
or  lode,"  and  "the  general  course  or  strike  of 
the  vein  or  lode  as  nearly  as  may  be,"  as  requir- 
ed by  section  1  of  the  act.     Id.,  p.  16,  §  1. 

4.  Same. 

The  statute  was  designed  as  a  guide  only 
to  determine  the  rights  of  conflicting  claimants, 
thus  permitting  the  proper  marking  of  a  loca- 
tion at  any  time  before  adverse  rights  attach. 

5.  Same. 

Under  said  Laws  1806.  p.  16,  $  1,  and  under 
Kev.  St.  U.  S.  S  2320  [U.  S.  Comp.  St.  1901,  p. 
1424],  prescribing  the  length  of  mining  claims 
on  veins  or  lodes,  it  is  the  discovery  by  a  quali- 
fied person  of  a  lode  or  vein  of  mineral-bearing 
rock  in  place  on  the  vacant  land  of  the  United 
States,  and  the  appropriation  thereof  by  posting  a 
notice,  and  recording  the  same  when  so  required, 
and  by  marking  on  the  ground  the  boundaries 
80  that  they  may  be  readily  traced,  that  initiates 
a  valid  mining  claim. 

0.  Same  —  Discovery  of  Lode— Insufficient 
Location  —  Validiatino  Same  by  Subse- 

gilENT  niSCOVEBY. 

Where  no  vein  of  mineral-bearing  rock  in 
pla<-e  is  discovered  prior  to  iKwting  notices  of 
location  of  mining  claims,  a  sulisequent  dis- 
covery validates  the  prior  insufficient  location, 
if  no  adverse  rights  have  accrued. 

7.  Same— Abandonment  of  Claim— New  Lo- 
cation. 

Where  the  validity  of  mming  claims  is  es- 
tablished by  a  patent  therefor,  until  abandon- 
ment thereof  by  the  patentees,  so  as  to  render 
the  premises  a  part  of  the  unappropriated  pub- 
lic domain,  no  location  can  be  made  thereon  by 
other  parties. 

8.  EsTorPEL  —  Acquiescence  —  Permittino 
Expenditures. 

Where  certain  of  plaintiffs  in  possession  of 
mining  claims  were  exiterienced  miners,  and 
knew  the  method  generally  adopted  of  marking 
on  the  gronnd  I  lie  boundaries  of  minim;  claims, 
of  which  defendant  was  ignorant,  and  for  18 
months  saw  defendant  working  on  an  adjoin- 
ing and  conflicting  claim,  congratulated  him  on 
his  progress,  and  made  no  objections  until  he 
had  expended  about  $8,000  and  discovered  val- 
uable ore,  when  it  was  found  he  was  trespassing 
on  plaintiffs'  claims,  an  estoppel  might  arise ;  the 
means  of  information  not  being  equal  to  the 
respe<'tive  parties  to  prevent  plaintiffs  from  as- 
serting their  right  to  the  premises  in  conflict  on 
the  ground  of  abandonment. 
0.  Mines  and  JIi.\erai..s— Location  of  Claim 
—Abandonment— Transfebof  Title. 

An  abandonment  results  from  a  mere  ex- 
ercise of  the  will,  and,  so  far  as  it  relates  to  a 
vested  estate  iu  real  property,  is  ineffectual  to 
transfer  tlie  title. 

10.  Same. 

The  possible  fluctuations  in  value  in  min- 
ing claims  i-esultiug  from  sudden  discoveries 
of  paying  ore  demand  a  different  rule  from  that 
which  usually  governs  vested  estates  in  land, 
and  necessitates  immediate  »s.sertion  of  inchoate 
rights  in  such  claims,  when,  hy  the  exercise  of 
reasonable  diligem-e,  the  locators  thereof  might 
ascertain  that  their  premises  are  being  invaded. 

11.  Sa.Sie— PowER.s  OF  Co-Tenant. 

One  of  plaintiffs,  as  superintendent  and 
managing  partner,  represented  anotlier  of  plain- 
tiffs in  supervising  the  property.  Hrld,  that 
though  such  agent  could  not,  ordinarily,  with- 
out siiecial  authority  from  all  the  co-tenants, 
abandon  any  greater  interest  than  he  alone  pos- 
sessed, yet  the  kind  of  property  in  controversy 
and  tlie  inability  to  decree  an  unflivided  interest 
thei'ein  to  defendant  by  reason  of  lack  of  identity 
in  boundaries  of  the  conflicting  claims  show  that 
such  Bunerintendent  posse«.sed  sufficient  au- 
thority from  all  the  co-tenants  to  bind  them 
by  his  culpable  uegliguucc  in  permitting  dcfcud- 
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ant  to  take,  bold  {KMsessIon  of,  and  improve, 
their  property  for  so  long  a  time. 
12.  Same— Actions  to  Deteruike  Conixict- 
INO  Claims— Evidence. 

In  an  action  to  determine  title  to  conflict- 
ing mining  claims,  evidence  examined,  and  held 
to  show  that  a  certain  monument  was  intended 
to  maric  the  northwest  corner  of  a  certain  loca- 
tion, instead  of  the  northwest  center  end. 

Appeal  from  Circuit  Court,  Lane  County; 
J.  W.  Hamilton,  Judge. 

Action  by  Frank  C.  Sharkey  and  others 
against  G.  F.  Candianl  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

This  cause  having  been  reargued,  the  opin- 
ion heretofore  announced,  which  has  not  been 
published,  will  be  changed  to  accord  with  tbe 
view  now  entertained.  This  Is  a  suit  by 
Frank  C.  Sharkey,  Louis  Zimmerman,  Fred 
E.  Sharkey,  and  N.  B.  Standish,  against  C.  F. 
Candianl,  Caesar  Marco,  and  J.  J.  Tyler,  to 
determine  tbe  right  of  possession  of  certain 
mineral  land.  The  complaint  states  that  the 
defendants  secured  a  survey  of  what  they 
designated  as  the  "Doctor"  lode  In  tbe  unor- 
ganized mineral  district  of  Blue  Biver,  Lane 
county,  and  applied  for  a  United  States  pat- 
ent therefor,  whereupon  plaintiffs  interposed 
an  adverse  claim  to  a  part  of  the  premises 
Included  In  such  survey,  and  Instituted  this 
suit,  alleging,  inter  alia,  that  they  were  in 
possession  of  the  Louise  and  Lucky  Boy  No. 
4  quartz  mining  claims,  which  were  prior 
locations,  the  validity  of  which  bad  been 
maintained,  detailing  the  manner  thereof  and 
showing  wherein  the  Doctor  lode  conflicted 
with  such  claims.  The  answer  having  denied 
the  material  allegations  of  the  complaint 
averred  that  plaintiffs  had  abandoned  all 
Interest  In  the  premises  Inconsistent  with  tbe 
boundaries  of  the  Doctor  lode,  and  that  by  rea- 
son of  their  conduct  they  ought  to  be  estopped 
to  assert  any  claim  thereto,  setting  out  the  facts 
which.  It  is  asserted,  constituted  the  alleged 
impediment  which  the  law  raises  to  preclude 
the  maintenance  of  this  suit.  Tbe  allegations 
of  new  matter  In  the  answer  having  been 
denied  In  the  reply,  the  cause  was  referred, 
and  from  the  testimony  taken  the  court  found 
that  the  defendants,  by  reason  of  plaintiffs' 
conduct,  were  entitled  to  the  possession  of 
the  premises  In  dispute,  and  having  render- 
ed a  decree  In  accordance  therewith,  the 
plaintiffs  appeal. 

Zora  Snow,  for  appellants.  L.  Bllyeu  and 
C.  A.  Hardy,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
is  contended  by  plaintiffs'  counsel  that  an 
error  was  committed  In  refusing  to  strike 
from  the  transcript  much  of  the  testimony 
given  by  defendants'  witnesses,  because  it 
was  taken  out  of  tbe  jurisdiction  of  the  trial 
court,  without  an  order  to  that  effect  The 
statute  authorizes  a  court,  when  a  suit  is 
at  issue  upon  a  question  of  fact,  to  refer 
the  cause,  and  also  to  appoint  a  special  ref- 
eree for  the  purpose  of  taking  testimony 


of  witnesses  residing  more  than  20  mile» 
from  the  place  of  holding  court.  B.  &  C. 
Comp.  I  827.  This  suit  was  begun  and  tried 
in  Lane  county,  and  the  referee  appointed 
therein,  without  an  order  of  special  refer- 
ence, went  to  Multnomah  county,  where,  over 
objection  and  exception  of  plaintiffs'  counsel,, 
the  testimony  of  defendants'  witnesses  was 
taken.  These  witnesses,  however,  were 
cross-examined  before  such  referee  by  plain- 
tiffs' counsel,  who  thereafter.  In  Lane  coun- 
ty, offered  testimony  in  rebuttal  thereof.  In 
Brush  T.  MuUany,  12  Abb.  Prac.  (N.  Y.)  »44, 
It  was  insisted  that  a  referee  appointed  iu 
one  county  in  New  York  could  not,  witliout 
special  appointment,  take  tbe  testimony  of 
witnesses  in  any  other  county  of  that  state; 
the  court  holding  that  an  objection  Interposed 
on  that  ground  went  to  the  Jurisdiction  of 
the  referee,  and  intimating  that  It  was  doubt- 
ful whether  or  not  an  indictment  for  per- 
JiU7  would  lie  against  any  of  tbe  witnesses 
who  were  sworn  before  him  outside  the  coun- 
ty In  which  be  was  appointed.  In  that  case, 
however,  a  default  by  all  the  defendants, 
having  been  entered,  the  cause  was  referred 
and  the  testimony  taken  in  their  absence, 
thus  precluding  the  Implication  of  a  waiver. 
In  Blevlns  v.  Moriedge,  5  Okl.  141,  47  Pac. 
1068,  an  objection  was  interposed  that  a 
trial  before  referees  was  conducted  outside 
the  Jurisdiction  of  the  court,  and  It  was 
held  untenable  where  tbe  point  was  not 
raised  In  the  court  below.  It  Is  fairly  to  be 
Implied  from  the  decision  In  that  case  that 
an  objection  to  the  taking  of  testimony  by  a 
referee,  outside  the  jurisdiction  of  the  court 
appointing  him,  could  be  waived  by  tbe  par- 
ties. In  New  York  a  reference  ordered  by  a 
court  of  special  and  limited  Jurisdiction  re- 
quires the  reference  to  take  the  testimony 
within  such  Jurisdiction.  Bonner  v.  McPhatl, 
31  Barb.  (N.  Y.)  106.  Where,  however,  at- 
torneys stipulate  that  a  referee  appointed 
by  a  surrogate  In  a  county  of  that  state  may 
take  the  testimony  of  witnesses  In  another 
county  therein,  and  an  order  to  tliat  effect 
Is  entered.  It  cannot  be  subsequently  attack- 
ed, on  the  ground  of  a  want  of  Jurisdiction, 
by  a  party  who  appeared  before  the  referee 
In  such  other  county  and  there  participated 
In  the  proceeding  had  therein  before  such 
referee.  In  re  Davenport  (Sur.)  74  N.  Y.  Supp. 
740.  In  tbe  case  at  bar,  though  plaintiffs' 
counsel  objected  and  excepted  to  the  taking 
of  the  testimony  by  the  referee  In  Multnomah 
county,  they  nevertheless  particlpatevl  therein 
by  cross-examining  the  witnesses  produced 
by  the  defendants.  To  strike  from  the  tran- 
script the  testimony  so  taken  would  be  to 
permit  plaintiffs  to  speculate  on  securing  a 
decree  In  their  favor,  but,  falling  in  this 
respect,  now  to  Insist  that  an  error  was  there- 
by committed,  would  be  allowing  them  to 
take  advantage  of  an  Irregularity  which,  In 
our  opinion,  they  voluntarily  waived;  the 
want  of  jurisdiction  being  only  to  tbe  person. 
Considering  the  case  on  its  merits^   the 
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transcript  Bhows  that  prior  to  November, 
1809,  the  plaintiffs  and  J.  W.  Moore  and 
G.  A.  Dyson,  as  tenants  In  common,  were  In 
possession  ot  the  Louise  and  Lucky  Boy  No. 
4.  and  other  quartz-mining  claims  in  the 
Blue  River  district  upon  which  improvements 
have  been  made  of  the  value  of  about  $40,- 
000;  the  property  being  treated  as  one  mine, 
which  Is  itnown  as  the  "Lucky  Boy  Group," 
and  was  under  the  supen-islon  of  the  plain- 
tiff Frank  C.  Sbarkey  as  managing  partner. 
A  statement  of  the  means  adopted  by  plain- 
tiffs to  secure  a  title  to  their  claims  is  not 
deemed  essential,  for  a  patent  from  the 
T'nited  States  having  been  executed  to  them 
therefor,  except  as  to  the  premises  In  conflict, 
in  conclasive  of  all  the  facts  necessary  to  es- 
tablish the  validity  thereof  as  against  a  party 
claiming  adverse  rights.  Anderson  v.  Bar- 
tels,  7  Colo.  2.50,  3  Pac.  22.5;  Iron  Silver  Min- 
ing Co.  V.  Campbell,  17  Colo.  267.  29  Pac. 
.513;  T^nta  Tunnel  Co.  v.  Creede  Mill  Co., 
119  Fed.  164,  57  C.  C.  A.  200;  Last  Chance 
Mining  Co.  v.  Bunker  Hill,  etc..  Co.,  131  Fed. 
.570,  66  C.  C.  A.  299;  Smelting  Co.  v.  Kemp, 
104  U.  S.  636.  26  L.  Ed.  875;  Calhoun  Gold 
Mining  Co.  v.  Ajax  Gold  Mln.  Co.,  182  U.  8. 
499.  21  Sup.  Ct.  88.5.  4.5  U  Ed.  1200.  The 
defendant  Candlani  having  been  advised  by 
Zimmerman  to  go  to  the  Blue  River  mining 
district  and  secure  a  quartz  claim,  accepted 
from  him  a  letter  of  Introduction  which,  In 
November,  1899,  he  presented  at  the  mines  to 
Prank  C.  Sharkey,  who  showed  him  and  his 
associate,  one  G.  B.  PerelU,  every  attention 
possible.  After  remaining  plaintiffs*  guests 
several  days,  Candlani  and  PerelU  went  to  a 
tunnel  on  one  of  the  claims,  known  as  the 
"Gold  Dollar."  where  they  saw  Dyson,  who, 
in  answer  to  their  inquiry  as  to  whether  or 
not  there  was  any  mining  property  that 
conid  he  secured  In  that  vicinity,  infonned 
them  that  vacant  public  land  could  be  found 
Just  above  the  place  whore  he  was  working, 
showing  them  the  northeast  and  northwe.<4t 
corners  of  the  Gold  Dollar  claim.  PerelU. 
going  a  few  feet  north  of  the  boundary  of 
such  claim,  prosiiected  the  ground,  and  return- 
ing to  the  tunnel  wrote  a  location  notice,  call- 
ing the  premises  the  "Doctor"  claim.  Dyson 
signed  his  name  as  a  witness  to  the  notice, 
which  was  posted  on  the  stub  of  a  tree  on 
the  claim  selectetl.  The  day  l>eing  very 
stormy,  Dyson  agreed  to  mark  on  the  ground 
the  boundaries  of  the  Doctor  claim,  and  Can- 
dlani and  Perelll  In  a  day  of  two  thereafter 
left  the  mines  without  informing  the  super- 
intendent of  the  locaton  they  had  made. 
Candlani,  on  returning  to  Portland,  however, 
told  Zimmerman  that  he  had  established  a 
claim  Joining  the  Gold  Dollar.  In  the  winter 
of  1809  or  1900,  Dyson  and  Standish  made 
some  markings  of  the  Doctor  claim,  for 
which  service  Candianl  sent  the  former  by 
Zimmerman  $10  in  payment  thereof,  but  when 
this  money  was  delivered,  Zinuuerman  did 
not  know  that  Dyson  bad  Indicated  any  line 
on  the  Doctor  claim. 


The  statute  of  tbts  state  In  force  when 
Candlani  attempted  to  establish  the  Doctor 
lode  required  the  locator  of  a  mine,  before 
the  expiration  of  90  days  from  the  date  of 
posting  the  notice  of  selection  of  mineral 
land,  to  sink  a  discovery  shaft  upon  his 
claim  to  the  depth  of  30  feet,  or  deeper,  if 
necessary,  to  show  a  vein  of  mineral  deposit 
in  place.  Laws  1898,  p.  17.  {  3.  No  work 
having  been  done  on  the  Doctor  claim  within 
the  time  prescribed,  Candlani  returned  there- 
to and  posted  thereon  another  notice,  of 
which  the  following  is  a  copy,  to  wit:  "No- 
tice is  hereby  given  that  Charles  F.  Candlani, 
a  citizen  of  the  United  States  of  America, 
conforming  to  the  mining  laws  thereof,  anil 
of  the  state  of  Oregon,  and  the  local  rules, 
regulations  and  customs  of  miners,  has  lo- 
cated, and  by  this  notice  do  relocate,  claim 
known  as  the  Doctor  lode  or  mining  claim, 
said  claim  being  discovered  on  the  16tb  day 
of  November,  1899,  and  do  claim  960  feet 
on  this  lead,  lode  or  vein,  bearing  mineral 
In  place,  by  600  feet  In  width,  the  same  being 
300  feet  on  each  side  of  the  center  thereof, 
together  with  all  dips,  spurs  and  angles  and 
all  other  veins  or  lodes  the  top  or  apex  of 
which  He  within  said  boundaries,  situate  hi 
Blue  River  Mining  District,  county  of  Lane, 
state  of  Oregon,  said  location  being  described 
and  marked  on  the  ground  as  follows,  to 
wit:  From  this  notice  of  location  running 
300  feet  in  a  westerly  direction  to  a  stake 
marked  'Southwest  stake  of  Doctor  lode:' 
thence  950  feet  In  a  northerly  direction  to  a 
stake  marked  'Northwest  stake  of  Doctor 
lode ;'  thence  running  (iOO  feet  in  an  easterly 
direction  to  a  stake  marked  'Northeast  stake 
of  Doctor  lode;'  thence  running  ;i()0  feet  in 
a  westerly  direction  to  this  notice  of  loca- 
tion. This  dolm  is  Joining  the  northeast 
line  of  the  Gold  Dollar  claim,  and  Is  the  ex- 
tension of  the  same,  and  I  Intend  to  hold  and 
work  said  claim  in  accordance  with  the  local 
customs  and  rules  of  miners  and  the  mining 
laws  of  the  T7nlted  States  and  of  the  state 
of  Oregon.  Dated  on  the  ground  the  14tli 
of  February,  1900.  Located  February  14th, 
1900.  Discovered  November  16th.  1890.  C. 
F.  Candianl."  He  also  cut  a  tunnel  into  his 
mine,  and  prior  to  June,  1901,  made  other 
improvements  on  the  property  of  the  value 
of  about  $8,000,  when  Frank  C.  Sharkey, 
having  discovered  that  the  Doctor  lode  con- 
flicted with  plaintiffs'  mining  claims,  took 
possession  of  such  tunnel  and  ejec>ted  Candi- 
anl from  the  premises,  thereby  precipitating 
a  difficulty  which  resulted  In  this  sut. 

The  statute  of  this  state  permits  a  citizen 
of  the  United  States,  or  one  who  has  declared 
his  intention  of  becoming  such,  who  discovers 
upon  the  unappropriated  public  domain,  a 
lode  of  miueral-beurlng  rock  In  place,  to  lo- 
cate a  claim  on  the  vein  by  i)08tlng  thereon 
a  notice  which  shall  contain:  "First,  the 
name  of  the  lode  or  claim ;  second,  the  name 
or  names  of  the  locator  or  locators:  third. 
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the  date  of  the  location;  fourth,  the  number 
of  linear  feet  clnlnied  along  the  vein  or  lode 
each  way  from  the  iwlnt  of  disc-overy,  with 
the  width  on  each  side  of  the  said  rein  or 
lode ;  fifth,  the  Reneral  course  or  utrike  of  the 
vein  or  lode  as  nearly  as  may  be."  A  locator 
is  also  re<iuired  to  define  "the  boundaries 
upon  the  surface  of  each  claim  so  that  the 
same  may  be  readily  traced.  Such  bound- 
aries shall  be  marked  within  thirty  days 
after  posting  such  notice  by  six  substantial 
posts,  •  •  •  or  by  substantial  mounds 
of  stone,  •  •  •  one  such  post  or  mound 
of  rock  at  each  corner  and  at  the  center  ends 
of  such  claims."  B.  &  C.  Comp.  i  .H075. 
"Any  and  all  locations  or  attempted  loca- 
tions of  (luartz-uiining  claims  within  this 
state  subsequent  to  the  thirty-first  day  of 
December,  l^OS,  that  sliall  not  comply  and 
be  in  accordance  with  the  provisions  of  this 
act  shall  \ie  null  and  void."  Id..  {  3084.  An 
examination  of  the  last  notice  posted  by 
Candiani  will  show  that  It  fails  in  many 
respects  to  comply  with  the  statutory  re- 
fiulrements,  and  evidently  omits  to  designate 
the  eastern  boundary  of  the  Doctor  claim. 
The  trial  court,  inter  alia,  fouud,  and  we 
think  the  conclusion  is  fully  warranted  by 
the  testimony:  "That  uo  mnrkiiifi;s  of  the 
Doctor  claim  for  the  punmse  of  marking 
out  on  the  groundi  the  boundaries  thereof  was- 
ever  made  luitll  the  time  of  the  survey  for 
patent,  other  than  such  as  was  made  b 
Dj-son  and  Standish  in  December,  1899." 
Though  our  statute  has  prescribed  certain 
conditions  which  must  be  performed  in  ordei- 
properly  to  locate  a  mining  claim,  and  pro- 
vided that  a  failure  to  comply  therewith 
should  annul  every  attempted  location,  the 
enactment  was  evidently  designed  as  a  guide 
onl.v  to  determine  the  rights  of  conflicting 
claimants,  thus  permitting  the  proper  mark- 
ing of  a  location  at  any  time  before  adverse 
rights  attach.  JlcOinnis  v.  Kghert.  8  C^olo. 
41.  ft  Pac.  <r)2:  .Tupitcr  Alining  Co.  v.  Bo<lie 
Mining  Co..  4  Mor.  Min.  Ucp.  411;  North 
Noonday  Min.  Co.  v.  Orient  Mining  Co.,  9 
Mor.  Min.  Rej).  .520 :  Crown  I'oint  Mining  Co. 
v.  Crismon.  X)  Or.  UtU.  VC,  Pac.  87. 

T'naiii>roi)riat(Hl  lands  of  the  United  States 
containing  valuable  deposits  of  mineral  are 
sul).1e<'t  to  exploration.  o<'cui>ation.  and  i)ur- 
chitsp.  under  regulations  prescribed  by  law, 
so  far  as  the  same  Is  applicable  and  not  in- 
ccmsistent  with  tiie  acts  of  Congress.  Rev. 
St.  r.  S.  5  2:n0  [C.  S.  Comp.  St.  1001,  p. 
1424).  In  conunenting  upon  legislation  wliicli 
the  act  of  Congress  of  .Tuly  4.  ]8(>(>.  autlior- 
l7.es,  Mr.  Lindley.  In  his  work  on  Mines  (2d 
Ed.  S  240).  says:  "If  the  state  may  pre- 
scribe an,y  additional  or  supplemental  rules, 
increasing  the  burdens  or  diminishing  tlie 
benelits  granted  by  the  federal  laws  in  land 
of  the  public  domain,  it  Is  simply  because 
the  government,  as  owner  of  the  property, 
sanctions,  expressly  or  by  implication,  tiie 
exercise  of  such  jiowers."  This  author.  In 
discussing    the    necessity    for   a   substantial 


compliance  with  the  requirements  of  the  acts 
of  Congress  in  respect  to  securing  public 
land  containing  valuable  mineral  deposits, 
and  of  legislation  by  the  states  supplemental 
thereto,  which  are  treated  as  conditions  pre- 
cedent to  the  completion  of  a  valid  location, 
further  observes:  "The  order  in  which  the 
several  acts  required  by  law  are  to  be  per- 
formed Is  nonessential,  in  the  absence  of  in- 
tervening rights."  Id.  i  330.  In  Sisson  v. 
Sommers,  24  Nev.  379,  55  Pac.  829,  7T  Am. 
St.  Rep.  815,  It  was  held  that  a  failure 
substantially  to  comply  with  the  provislona 
of  a  statute  of  Nevada,  which  required  a  lo- 
cator of  a  mining  claim  to  sink  a  discovery 
shaft  within  a  prescribed  time  after  {mating 
a  notice  of  location,  forfeited  the  rights  of 
the  locator,  whether  or  not  the  statute  con- 
tained a  clause  to  that  effect.  In  deciding 
the  case,  the  court,  referring  to  the  federal 
and  to  the  state  laws  and  to  the  rules  and 
regulations  of  miners  relating  to  the  steps 
necessary  to  be  taken  to  secure  a  mining 
claim,  say:  "Failure  to  comply  with  such 
laws  and  rules  works  a  forfeiture,  whether 
the  laws  and  rules  provide  for  forfeiture 
for  noncompliance  or  not,  and  the  mining 
claim  becomes  subject  to  location  by  any 
qualified  locator."  As  a  forfeiture  results 
from  a  failure  substantially  to  comply  with 
the  requirements  of  a  state  statute  pre- 
scribing tiie  metliod  to  be  pursued  to  obtain 
a  mining  claim,  whether  or  not  such  statute 
so  declares  the  penalty,  the  clause  of  our 
law  (B.  &  C.  Comp.  {  3984  >,  providing  that 
any  attempted  location  of  a  quartz-mining 
claim  that  shall  not  l>e  in  accordance  there- 
with shall  be  null  and  void,  adds  nothing  to 
the  enactment  which  would  be  so  construed 
In  the  absence  thereof,  In  case  of  adverse 
claimants. 

State  legislation,  supplemental  to  the  acts 
of  Congress,  which  prescribes  the  method 
to  be  pursued  by  a  locator  as  a  condition 
precedent  to  making  a  valid  appropriation 
of  the  public  lands  of  the  United  States, 
containing  valuable  mineral  deposits,  is  de- 
signed as  a  rule  of  evidence  only,  to  de- 
termine the  rights  of  an  adverse  claimant 
of  the  premises,  under  a  subsequent  location 
thereon  of  a  mining  claim.  This  must,  up- 
on principle,  be  the  object  of  such  laws, 
otherwise  the  enactments,  in  case  no  adverse 
claim  is  Interposed,  would  be  an  Interference 
with  the  primary  disixwal  of  the  soil  by  a 
state  which  Is  Inhibited  l)y  the  enabling  act 
b.v  which  it  became  a  part  of  the  Union. 
Congi-ess  has  impliedly  Invited  miners  to 
adopt  rules  and  regulations  and.  In  the  same 
manner,  requested  state  and  territorial  Legis- 
latures to  enact  laws  protecting  the  rights 
of  claimants  of  mineral  lands,  which  rules 
and  laws  are  recognized,  when  not  In  con- 
flict with  the  federal  statute,  and  enforced  by 
the  courts  In  cases  involving  a  contest.  The 
right  of  the  defendants  to  the  Doctor  claim 
depends  upon  acts  of  the  plaintiffs,  con- 
stituting an  alloieU  e<iuitable  estoppel,  tauta- 
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moont  to  an  abandonment,  and,  as  the  plain- 
tiffs did  not  make  a  subsequent  location  of 
the  premises,  we  do  not  think  they  are  in  a 
position  to  insist  upon  a  strict  performance 
of  the  state  statutory  requirements  by  the 
defendants  whose  rights.  If  they  exist,  must 
rest  upon  the  alleged  abandonment 

It  is  the  discovery  by  a  qualified  person  of 
a  lode  or  vein  of  mineral-bearing  rock  in 
place,  on  the  vacant  land  o  the  United 
States,  and  the  appropriation  thereof,  evi- 
denced by  posting  a  notice,  and  recording  the 
same  when  so  required,  and  by  marking  on 
the  ground  the  boundaries  so  that  they  may 
be  readily  traced,  that  Initiates  a  valid  min- 
ing claim,  the  right  to  the  continued  posses- 
sion of  which  is  maintained  by  annually  per- 
forming the  work  prescribed  for  Its  develop- 
ment, until  a  patent  has  been  secured.  Rev. 
St  U.  S.  i  2320  [U.  S.  Comp.  St  1001,  p. 
1424] ;  Laws  Or.  1898,  p.  16,  S  1 ;  B.  &  a 
Comp.  i  3975;  Jackson  v.  Roby,  109  U.  S. 
440,  3  Sup.  Ct  301,  27  L.  Ed.  990;  Erhardt 
V.  Boaro,  113  U.  S.  527,  5  Sup.  Ct  560,  28  L. 
Ed.  1113;  O'Reilly  v.  Campbell,  116  V.  S. 
4ia  6  Sup.  Ct  421,  29  L.  Ed.  660.  It  is  very 
doubtful  if  either  Perelli  or  Candianl  found  a 
vein  of  mineral-bearing  rock  in  place,  within 
the  Doctor  claim,  prior  to  posting  the  re- 
spective notices  thereon,  but  the  testimony 
shows  that  the  latter,  after  February  14, 1900, 
discovered  a  lode  therein,  and  if  no  adverse 
rights  have  accrued,  the  subsequent  discovery 
validates  the  prior  insufficient  location.  Zol- 
lars  and  Highland  Chief  Co.  v.  Evans,  4  Mor. 
Mln.  Rep.  407;  Patchen  v.  Keeley,  19  Nev. 
404, 14  Pac.  347.  Thus,  In  Brewster  v.  Shoe- 
maker, 28  Colo.  176,  63  Pac  309,  53  L.  R.  A. 
703,  89  Am.  St  R^.  18a  It  was  held  that 
when  the  location  of  a  mining  claim  was 
void,  because  no  mineral  had  been  found  with- 
in its  boundaries,  a  subsequent  discovery  of 
precious  metal  therein,  made  after  filing  the 
certificate  of  location,  but  before  the  rights  of 
adverse  parties  had  attached,  would  sustain 
the  location.  In  deciding  that  case,  Mr.  Chief 
Justice  Campbell,  speaking  for  the  court, 
says:  *^he  order  of  time  In  which  these  sev- 
eral acts  are  performed  Is  not  of  the  essence 
of  the  requirements,  and  it  is  Immaterial 
that  the  discovery  was  made  subsequent  to 
the  completion  of  the  acts  of  location,  provid- 
ed only  all  the  necessary  acts  are  done  before 
Intervening  rights  of  third  parties  accrue. 
All  these  other  steps  having  been  takeu  before 
a  valid  discovery,  and  a  valid  discovery  fol- 
lowing, it  would  be  a  useless  and  idle  cere- 
mony, which  the  law  does  not  require,  for 
the  locators  again  to  locate  their  claim  and 
reflle  their  location  certificate,  or  file  a  new 
one."  The  patent  plaintiffs  secured  for  that 
part  of  the  Louise  and  the  Lucky  Boy  No.  4 
mining  claims,  not  a  confiict  with  the  Doctor 
lode,  having  established  the  validity  of  the 
former  claims  as  hereinbefore  stated,  no  sub- 
sequoit  location  could  be  made  thereon  un- 
less they  abandoned  their  rights  thereto  so 
as  to  render  the  premises  In  dispute  a  part 


of  the  unappropriated  public  domain.  They 
did  not  make  a  location  subsequent  to  defend- 
ants', so  as  to  initiate  a  new  right  and  thus 
to  talce  advantage  of  the  Invalidity  of  the 
defective  notice,  or  for  any  other  reason,  and 
hence  the  only  questions  to  be  determined  are 
the  alleged  abandonment  and  the  Identity  of 
the  premises  embraced  therein. 

It  will  be  remembered  that  Dyson  and 
Standlsh,  two  of  the  co-tenants,  made  some 
markings  on  the  ground  to  evidence  part  of 
the  boundaries  of  the  Doctor  lode.  All  the 
co-tenants,  except  Moore  and  Zimmerman, 
were  at  the  mines  and  saw  Candianl  work- 
ing on  the  Doctor  claim,  to  which  for  18 
months  they  made  no  objections,  but  con- 
f^ratulated  him  on  the  progress  he  was  mak- 
ing in  cutting  the  tunnel,  until  he  had  ex- 
pended about  $8,000  and  discovered  valua-ble 
ore,  when  it  was  ascertained  that  he  was 
trespassing  on  their  property.  The  tes- 
timony shows  that  when  Candianl  first  went 
to  the  mines  Zimmerman  Informed  htm  of 
the  number  of  mineral  claims  plaintiffs 
possessed  and  told  blm  about  how  they  were 
situated  with  respect  to  each  other.  Dyson 
and  Standish  were  pioneers  in  the  Blue  River 
district,  and  at  the  time  Candianl  first  posted 
a  notice  on  the  Doctor  lode,  they  were  In 
possession  of  the  Louise  and  the  Lucky  Boy 
No.  4  mining  claims.  The  latter  claims 
were  originally  surveyed  in  1896,  the  center 
line  "brushed  out"  and  stakes  set  at  the 
comers,  but  the  country  where  these  mines 
are  situated  Is  mountainous  and  the  surface 
covered  with  dense  brush  and  timber.  We 
think  It  fairly  inferable  from  the  testimony 
that  until  June,  1901,  when  the  "Lucky  Boy 
Group"  was  surveyed  for  a  patent,  that 
neither  of  the  respective  parties  nor  their 
predecessors  In  interest  knew  that  the  Doctor 
lode  conflicted  with  either  of  plaintiffs'  min- 
ing claims.  Candianl  was  a  novice  In  min- 
ing, while  Dyson  and  Standlsh,  and  most  of 
the  other  co-tenants  claiming  the  Louise  and 
the  Lucky  Boy  No.  4,  were  experienced  In 
extracting  ores  and  must  have  known  the 
method  generally  adopted  of  marking  on  the 
ground  the  boundaries  of  mining  claims,  of 
which  Candianl  was  Ignorant  The  means  of 
Information  were,  therefore,  not  equal  to  the 
respective  parties,  and  this  being  so,  an  es- 
toppel may  arise  to  prevent  the  plaintiffs 
from  asserting  their  right  to  the  premises  In 
conflict,  on  the  ground  of  abandonment. 
Abandonment,  It  Is  true.  Is  generally  under- 
stood to  mean  the  Intentional  relinquishment 
of  a  known  right  Oviatt  v.  Big  Four  Min- 
ing Co.,  39  Or.  118,  65  Pac.  811.  The  rights 
of  the  plaintiffs  and  of  their  predecessors  In 
Interest  to  that  part  of  the  Louise  and  of  the 
Lucky  Boy  No.  4  mining  claims,  which  Is  In 
conflict  with  the  Doctor  lode,  were  Inchoate 
when  Candianl  first  attempted  to  locate  a 
vein  thereon,  and  hence  they  were  suscep- 
tible of  abandonment,  which  Is  equivalent  to 
a  relinquishment  to  the  United  States  of  all 
Interest  therein.    An   abandonment  results 
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from  a  mere  exercise  of  the  ■will,  and  so  far 
as  it  relates  to  a  vested  esbite  in  real  proper- 
ty is  inelTectual  to  transfer  the  title.  City 
of  rhiladelpliia  v.  Riddle,  25  Pa.  259.  Ex- 
perience in  the  mining  regions  teaches  that 
locations  of  niiuernl-bearing  rock  are  fre- 
quently made  on  public  land  for  speculative 
purposes  only,  and  are  often  considered  of 
little  value  until  paying  ore  is  discovered  In 
tlie  immediate  vicinity,  when,  without  any 
expense  to  the  locators,  they  may  become  of 
immense  worth.  Such  possible  fluctuations 
In  value  demand  a  different  rule  from  that 
which  usually  governs  vested  estates  in  land, 
and  necessitates  immediate  a.ssertion  of  In- 
choate rights  in  niiniu;,'  claims,  when,  by  the 
exercise  of  reasonable  diligence,  the  locators 
couid  have  discovered  that  their  premises 
■were  being  Invaded.  Dyson,  Standish,  and 
Frank  and  Fred  Sharkey,  ■who  are  ex- 
perienced miners  and  should  have  known  the 
location  of  the  boundaries  of  the  Louise  and 
of  the  Lucky  Boy  Ko.  4  mining  claims,  ought 
to  be  estopped  to  assert  that  they  had  any 
Interest  therein  in  conflict  with  the  claim  of 
Candiani  as  originally  Indicated  on  the 
ground.  To  allow  them  to  assert  an  adverse 
claim  to  that  part  of  the  Doctor  lode  no-w  In 
controversy,  as  It  should  be  surveyed,  ■would 
be  violative  of  every  principle  of  equity  and 
result  In  rewarding  them  for  encouraging 
the  development  of  the  property.  Zimmer- 
man, who  owns  five-twelfths  of  the  Lucky 
Boy  group  of  mines,  resides  in  Portland,  and 
though  he  knew  Candiani  had  located  a  mine 
in  the  Blue  River  district,  he  was  not  aware 
that  It  conflicted  with  either  claim  in  which 
he  •was  interested.  Frank  C.  Sharkey,  as 
superintendent  and  managing  partner,  how- 
ever, represented  Zimmerman  and  also  his 
predecessor  in  Interest,  Moore,  in  supervis- 
ing the  property,  and,  though  such  agent 
could  not,  ordinarily,  without  special  author- 
ity from  all  tlie  co-tenants,  abandon  any 
greater  Interest  than  he  alone  possessed 
(Beers  v.  Sharpe,  44  Or.  386,  75  Pac.  717; 
Conn  V.  Oberto,  .32  Colo.  313,  76  Pac.  309). 
the  character  of  his  employment  and  the  kind 
of  property  in  controversy  induce  the  con- 
clusion that  he  possessed  sufiicient  authority 
from  all  tlie  co-tenants  to  bind  them  by  his 
negligence  in  permitting  Candiani  to  take, 
hold  possession  of.  and  improve  their  proper- 
ty for  such  a  length  of  time. 

This  brings  us  to  a  consideration  of  the 
boundaries  of  the  Doctor  lode  as  they  should 
l>e  estabiislied.  The  evidence  shows  that 
rictober  26,  1898,  F.  C.  Sharkey  and  Geo.  A. 
Dyson  located  a  quartz-mining  claim,  known 
as  the  "Gold  Dollar,"  the  description  of 
■which,  as  given  in  the  notice,  Is  as  follows: 
"Commencing  at  this  tunnel  and  notice  and 
running  in  a  southerly  direction  towards 
Main  Quartz  Creek  and  situated  about  400 
feet  ■west  of  the  Lucky  Boy  ledge,  and  was 
formerly  known  as  tlie  Jo.  Andrews  claim." 
Until  the  plaintiffs  secured  a  survey  for  a 
patent,  June,   1901,  they  evidently  thought 


that  the  Gold  Dollar  claim  was  located  west 
of  and  parallel  with  the  Lucky  Boy  group, 
for  when  Candiani  and  Perelli  first  went  to 
the  district  with  a  view  of  securing  a  claim 
they  ■were  Informed  by  Dyson  that  un- 
appropriated mineral  land  of  the  United 
States  could  be  found  at  the  northerly  end 
of  the  Gold  Dollar  claim,  the  corners  of 
which,  on  that  line,  were  evidenced  toy  stakes 
which  be  pointed  out  to  these  visitors.  The 
survey  referred  to  disclosed  that  the  side 
lines  of  the  Louise  and  of  the  Gold  Dollar 
claims  extended  north  40°  30*  west,  and  north 
13°  30'  west  respectively,  and  that  the  north 
center  end  of  the  latter  claim  was  situated 
about  480  feet  southerly  from  the  northwest 
corner  of  the  Louise  claim  and  on  or  near  the 
western  boundary  thereof.  The  Lucky  Boy 
'So.  4  claim  is  a  northerly  extension  of  the 
Louise,  and  the  Doctor  lode,  as  surveyed.  Is 
a  northerly  extension  of  the  Gold  Dollar 
claims,  tlie  side  lines  of  which  are  260  and 
083  feet  respectively.  Dyson,  as  plaintiffs' 
witness,  testified  that,  having  been  employed 
by  Candiani  to  mark  on  the  ground  the 
boundaries  of  the  Doctor  lode,  he  placed  a 
center  end  notice  on  the  stub  of  a  tree  a  few 
feet  north  of  the  boundary  of  the  Gold  Dollar 
claim;  that  be  put  up  stakes  at  the  northeast 
and  northwest  corners  of  the  latter  claim  for 
the  southeast  and  southwest  comers,  respec- 
tively, of  the  Doctor  lode;  that,  going 
northerly  about  900  feet,  he  put  up  another 
center  and  notice,  and  also  nailed  to  a  tree 
another  stake  on  which  he  wrote,  as  near  as 
he  could  remember,  "Northwest  center  end 
stake  of  the  Doctor  mine,"  and  signed  the 
names  of  Candiani  and  Perellt  as  locators; 
that,  having  done  the  writing  found  on  the 
stake,  he  was  able  to  read  It,  saying  the  word 
"center"  Is  what  he  put  on  It.  The  stake 
last  referred  to  was  torn  down,  identified 
by  the  witness,  offered  In  evidence,  and  is 
sent  up  for  our  Inspection.  There  Is  written 
on  tlie  upper  line  thereof,  with  a  lead  pencil, 
the  following:  "N.  W.,"  and  a  word  that  is 
Uieglbie,  but  apiiears  to  -begin  with  the  letter 
"C"  and  to  have  the  letter  "t"  therein.  The 
second  line  Is,  "of  Doctor  Mine";  the  third, 
"Perelli;"  and  the  fourth,  "Candiani."  A  re- 
examination of  the  testimony  convinces  us 
that  when  Dyson  and  Standish  originally 
indicated  on  the  ground  the  boundaries  ot 
the  Doctor  iode,  it  was  their  intention  to  ex- 
tend the  side  lines  of  the  Gold  Dollar  about 
900  feet,  so  as  to  include  tlie  claim  attempted 
to  be  located  by  Candiani  and  Perelli.  Stan- 
disli  appeared  as  plaintiffs'  witness,  but  he 
did  not  attempt  to  corroborate  Dyson's  testl 
mony  to  ■which  reference  has  been  made.  In 
the  absence  of  such  supporting  declaration: 
under  oath,  and  from  the  fact  that  the  Doctor 
lode  was  intended  and  attempted  to  be 
located  as  an  extension  of  the  Gold  Dollar 
claim,  we  think  Dy.son's  testimony  should 
be  disregarded,  and  conclude  that  the  sur- 
veyor properly  treated  the  tree  having  the 
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stake  so  marked  tbereon  as  the  northwest 
comer  iustcad  of  the  northwest  center  end. 
The  decree  heretofore  rendered  will  b# 
chanjred  to  conform  with  the  views  now  ex- 
pressed, thereby  affirming  the  decree  of  the 
court  below;  the  defendants  to  recover  their 
costs  and  disbursements  in  both  courts. 


STATE  ex  rel.  GIBSON  et  al.  ▼.  RICHARD- 
SON, County  Judge,  et  al. 
(Supronie   Court  of  Oregon.    April   17,   1906.) 

1.  Mandamus  — Alternative  Wbit— Amend- 
ments—Poweb  OF  Tbial  Court— Judicial 
Discretion. 

Under  B.  &  C.  Comp.  5  612,  prescribing 
■what  shall  constituto  the  pleadinj^s  in  mandn- 
mus  proreedings,  and  providing  that  they  are 
to  have  the  same  effect,  and  to  be  construed  and 
may  be  amended  in  the  same  manner  as  plead- 
ings in  an  action,  an  amendment  of  an  alter- 
native writ  of  mandamus  ia  authoristed  while  a 
cause  remains  in  the  trial  court,  and  its  action 
in  granting  leave  so  to  amend  is  within  its  dis- 
cretion, and  will  not  be  disturbed  except  in 
cases  of  an  abuse  thereof. 

2.  EviDEXCE  —  Judicial  Notice  —  Courts  — 
Record — Prior  Heabinq. 

A  conrt  will  take  judicial  knowledge  of  the 
facts  which  it  has  acquired  at  a  prior  hearing 
of  the  cause. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dip.  Evidence.  §§  63,  64.] 

3.  Appeal— Remand — Leave  to  Answer. 

The  rule  that  whenever  the  Supreme  Conrt 
does  not  make  a  hnal  disposition  of  a  cause 
on  appeal  from  an  order  overruling  a  demurrer 
to  the  complaint,  but  remands  the  some  to  the 
court  below,  the  latter  may  determine  in  the 
first  instance  whether  or  not  defendant  sbail  be 
permitted  to  answer,  applies  only  to  suits  in 
equity. 

4.  Same— Amendments  after  Remand. 

When  a  judgment  in  a  law  action  is  re- 
versed on  appeal,  and  the  cause  remanded  for 
a  new  trial  or  for  further  proceedings,  the  conrt 
below  possesses  power  tu  allow  reasonable 
amendments  to  be  made  to  the  pleadings,  and  its 
action  in  this  respect  will  not  be  disturbed,  ex- 
cept for  an  abuse  of  discretion. 
6.  Same  —  Mandamus  —  Pebeuftobt  Writ 
Amendments. 

B.  &  C.  Comp.  {  556,  provides  that  in  af- 
firming or  reversing  a  judgment  the  Supreme 
Court  may.  if  necessary  and  proper,  order  a  new 
trial.  By  section  SHS  an  appeal  in  equity  from 
a  decree  rendered  on  an  issue  of  fact  brings  up 
the  case  for  trial  anew  in  the  Supreme  Court 
on  the  transcript  and  evidence  accompanying  it, 
while  appeals  in  law  actions  are  tried  in  the 
Supreme  Court  on  bills  of  exceptions  disclosing 
alleged  errors  set  out  in  the  transcript,  the 
conclusion  renched,  when  remitted  being  entered 
in  the  court  below  as  its  judgment.  By  section 
114  a  d'-murrer  to  a  complaint  interposes  an  is- 
sue of  law.  the  determination  of  which  consti- 
tutes a  trial  by  a  court.  Held,  that  where  on 
appeal  a  judgment  sustnining  a  demurrer  to  an 
alternative  writ  of  mandamus  and  dismissing 
proceedings  to  compel  the  doing  of  certain  acts 
by  a  county  conrt  was  affirmed,  the  order  of 
affirmance  concluding,  "It  is  further  ordered 
that  the  cause  be  remanded  to  the  said  court 
below,  and  that  a  judgment  be  there  entered  and 
docketed  in  accordance  therewith,"  the  trial  court 
was  not  precluded  from  allowing  the  alternative 
writ  of  mandamus  to  be  amended. 
6.  Pleadino — Striking  Out  Averments. 

Tlie  striking  out  of  averments  in  an  an- 
swer to  an  alternative  writ  of  mandamus  was 
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not  error,  where  evidence  of  the  facts  stated 
in  such  averments  could  have  been  admitted 
under  the  remaining  allegations. 

7.  Constitutional  Law  —  Special  Pbivile- 
OES  OR  Immunities — Local  Option  Law. 

Const,  art.  1,  g  20,  prohibiting  the  passing 
of  any  act  granting  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which,  upon 
the  same  terms,  shall  not  equally  belong  to  all 
citizens,  is  not  violated  by  Laws  Or.  lt)U."».  pp.  41, 
47,  c.  2  (local  option  law),  as  the  act  does  not 
grant  any  special  privileges  or  immunities  to  any 
citizen  or  class  of  citizens,  though,  when  put  in 
operation,  it  may  deny  to  some  persons  rights 
theretofore  enjoyed  of  selling  intoxicating  liq- 
uors as  a  beverage. 

8.  Same— Intoxicating  Liquobs— Sale. 

The  sale  of  intoxicating  liquors  as  a  bev- 
erage is  not  a  privilege  guarantied  to  the  citi- 
zens of  the  United  States. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §  631.] 

9.  Elections— Right  of  Suffrage— Consti- 
tutional Guaranties. 

Organic  Act,  art.  2,  §  1,  providing  that  all 
elections  shall  be  free  and  equal,  is  not  violated 
by  Laws  1905,  p.  47,  c.  2  (local  option  law),  as 
no  qualified  elector  is  thereunder  prevented  from 
freely  voting  to  adopt  or  reject  the  local  option 
law,  or  deprived  of  having  his  vote  counted  as 
cast,  and  hence,  if  he  exercises  bis  right  of  suf- 
frage, his  opportunity  is  equal  to  that  of  all 
other  persons  voting. 

10.  Intoxicating  Liquobs  —  Local  Option- 
Declaring  Resitlt  of  Election. 

Const,  art.  7,  S  12,  providiiig  that  the  covm- 
ty  court  shall  have  the  jurisdiction  pertaining  to 
probate  courts  and  boards  of  county  commission- 
ers, and  such  other  powers  and  duties,  etc.,  as 
may  be  prescribed  by  law,  requires  such  court  to 
perform  the  obligations  imposed  upon  it  by  Laws 
1905,  p.  47,  c.  2,  §  10,  requiring  it,  if  a  majority 
of  the  votes  at  a  local  option  election  cast  iu  an 
entire  county,  etc.,  be  in  favor  of  prohibition,  to 
make  an  order  declaring  the  result  of  such  vote, 
and  absolutely  prohibiting  the  sale  of  intoxicat- 
ing licj^uors  as  a  beverage  within  the  prescrib- 
ed limits;  such  section  making  the  declaration 
by  the  county  court  of  the  result  of  a  majority 
vote  for  prohibition  and  the  interdiction  of  the 
sale  of  intoxicating  liquors  as  a  beverage  in 
pursuance  thereof  a  ministerial  act. 

11.  Mandamus— Ministerial  Acts— Courts. 

In  discharge  of  the  obligations  imposed  on 
it  by  said  section  10,  the  county  court  exercises 
neither  discretion  nor  judgment,  and  hence  man- 
damus lies  to  compel  a  compliance  with  the  re- 
quirements of  such  section. 

12.  Stati:tes— Title— Expressing    Subject. 

Under  Const,  art.  4,  $  20,  providing  that 
every  act  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which 
8ul)ject  shall  be  expressed  in  the  title,  the  va- 
lidity of  laws  adopted  at  the  polls  must  be  de- 
termined like  enactments  by  the  legislative  as- 
sembly, by  the  test  of  the  Constitution  aa  modi- 
fied by  the  amendment  thereto. 

13.  Same. 

Const,  art  4,  §  20,  provides  that  every  act 
shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith,  which  subject  shall 
be  expressed  in  the  title.  Laws  lOO-j,  pp.  41, 
47,  c.  2  (local  option  law),  entitled  "An  act  to 
propose  by  initiative  petition  a  law  providing 
for  election  in  any  county,  or  any  precinct 
therein,  or  any  subdivision  of  a  county,  con- 
sisting of  any  number  of  entire  and  contiguous 
precincts  of  such  county,  to  determine  whether 
the  sale  of  intoxicating  liquors  shall  be  prohibit- 
ed in  such  county  or  subdivision  thereof  or  in 
such  pre<'inct,  •  •  •  declaring  what  shall 
constitute  a  subdivision  of  the  county  within  the 
meaning  of  this  law,  •  •  •  providing  for 
the  issuance  by  the  county  court  of  orders  pro- 
hibiting the  sale  of  intoxicatins  liquors  within 
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certain  limits,  and  declaring  the  duties  of  such 
courts  in  reference  thereto,"  operates  to  malie 
the  county  the  utmost  limit  and  a  precinct  the 
smallest  territory  in  which  the  local  option 
law  may  be  put  into  operation ;  a  majority  vote 
in  the  entire  county  in  favor  of  prohibition, 
when  carried  into  effect,  preventing  the  sale  of 
intoxicating  liquors  as  a  beverage  in  any  pre- 
cinct of  the  county,  though  a  majority  of  the 
qualified  electors  in  such  precinct  may  have 
voted  against  the  law,  while  if  in  any  precinct 
a  majority  vote  in  favor  of  prohibition  is  cast, 
though  a  majority  of  the  votes  cast  in  the  other 
parts  of  the  territory  may  be  against  interdic- 
tion, the  provisions  of  the  act  are  required  to  be 
enforced  in  such  precinct  in  which  such  majori- 
ty vote  was  cast  in  favor  thereof.  Held,  that  the 
title  was  a  fair  index  of  the  subject-matter  of 
the  act.  and  that  the  same  did  not  contravene 
said  article  4,  §  20. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty ;  George  E.  Davis,  Judge. 

Special  proceedings  by  the  state,  on  the 
relation  of  W.  L.  Gibson  and  others,  against 
B.  C.  Richardson,  county  Judge,  and  others. 
From  a  judgment  allowing  a  peremptory 
mandamus,  defendants  George  W.  Blauton 
and  G.  R.  Glover,  county  commissioners,  ap- 
peal.   Affirmed. 

For  former  report,  see  81  Pac.  368. 

This  is  a  special  proceeding.  Instituted  by 
the  state  of  Oregon,  on  the  relation  of  W.  It 
Gibson  and  others,  against  B.  C.  Richardson, 
as  county  judge  of  Malheur  county,  and  G. 
W.  Blanton  and  G.  B.  Glover,  as  commission- 
ers thereof,  to  compel  them  as  the  county 
court  of  that  county  to  declare  the  result  of 
an  election  held  therein,  November  8.  1004, 
to  determine  whether  the  sale  of  intoxicating 
liquors  as  a  beverage  should  be  prohibited  in 
Nyssa  precinct  in  that  county.  At  a  former 
trial  of  this  cause,  a  judgment  dismissing 
the  proceedings  was  affirmed  (State  ex  rel. 
V.  County  Court  of  Malheur  County,  81  Pac. 
3(58).  and  on  the  return  of  the  mandate  the 
relators,  over  objection,  secured  an  amended 
alternative  writ  of  mandamus,  sliowing  nn 
alleged  legal  right  in  themselves  to  have  the 
act  hereinbefore  specified  performed.  The 
answer  of  the  defendant  Richardson  states 
that  at  all  times  since  the  votes  so  cast  were 
canvassed  he  has  been  and  now  Is  ready, 
willing,  and  anxious  to  make  the  order  which 
is  sought  to  be  enforced,  but  that  his  code- 
fendants  were  opposed  thereto.  The  answer 
of  the  defendants  Blanton  and  Glover  denies 
the  material  allegations  of  the  amended  al- 
ternative writ,  and  for  a  further  defense 
thereto  sets  out  the  several  steps  attempted 
to  be  taken  pursuant  to  the  provisions  of  the 
local  -option  liquor  law,  and  alleges  wliereiri 
such  proceedings  failed  to  comply  therewith. 
In  consequence  of  which  defects  they  were 
absolved  from  performing  the  duty  resulting 
from  their  office.  For  a  further  defense  it 
is  alleged  that  the  local  option  act  contra- 
venes certain  clauses  of  the  Constitution  of 
this  state.  The  court,  ui>on  motion,  struck 
out  all  the  averments  of  the  first  affirmative 
defense,  except  the  allegations  that  the  no- 
tices of  election  were  not  printed  until  within 


16  days  prior  to  November  8,  1904,  and  that 
neither  the  sheriff  nor  the  county  cleric  of 
Malheur  county  ever  entered  In  the  records 
thereof  their  compliance  with  the  provisions 
of  the  local  option  law,  respecting  the  issulni; 
of  notices  or  the  posting  thereof.  The  court 
also  sustained  a  demnrrer  to  the  second 
affirmative  defense,  relating  to  the  violation 
of  the  clauses  of  the  organic  law  of  this  state 
by  the  adoption  of  the  act  in  question.  A 
reply  put  In  Issue  the  remaining  allegations 
of  new  matter,  and,  the  cause  having  been 
tried,  the  court  made  findings  of  fact  and  of 
law,  as  stated  in  the  amended  alternative 
writ,  and  thereupon  allowed  a  peremptory 
mandamus,  from  which  Judgment  the  defend- 
ants Blanton  and  Glover  appeal. 

Geo.  W.  Ha.ves,  for  appellants.  Geo.  P. 
Martin  and  C.  M.  Van  Pelt,  for  respondents. 

MOORE,  J.  (after  stating  the  facts).  It 
Is  contended  by  defendants'  counsel  that,  as 
no  further  procedeings  were  ordered  In  re- 
manding the  cause  on  the  former  appeal,  the 
court  erred  In  permitting,  over  objection,  the 
alternative  writ  of  mandamus  to  be  amended. 
In  the  early  practice,  when  some  particular 
act  was  sought  to  be  enforced,  a  mere  letter 
from  the  sovereign  power  was  Issued,  ad- 
dressed to  the  person  upon  whom  the  duty 
devolved,  commanding  him  to  iierform  It. 
No  return  was  originally  allowed  to  the  or- 
der, a  disobedience  of  which  subjected  the 
offender  to  punishment.  As  mandatory  pro- 
ceedings became  more  general,  the  common- 
law  courts,  relaxing  the  ancient  rule,  per- 
mitted a  return  to  the  writ,  which  had  taken 
the  place  of  the  king's  letter ;  but  the  facts 
therein  stated  could  not  be  traversed.  If 
the  return,  though  false,  disclosed  en  ade- 
quate legal  reason  for  not  performing  the  act 
commanded,  the  proceedings  were  dismissed, 
and  the  petitioner's  remedy  was  thereupon 
limited  to  the  maintenance  of  an  action  to 
recover  the  damages  which  he  had  sustained 
by  reason  of  the  sham  statement  A  return 
was  first  permitted  to  be  traversed  by  St. 
9  Anne,  c.  20.  in  cases  Involving  a  contest 
for  a  municipal  office,  and  later  the  facts 
so  stated  were  allowed  to  be  controverted 
In  all  ca.sps  by  St.  1  Wm.  IV,  c.  21,  thereby 
avoiding  the  necessity  of  bringing  an  action 
for  a  false  return.  Pursuant  to  the  rules 
governing  the  early  practice  In  mandamus 
proceedings,  any  mistake  therein  of  substance 
was  fatal  and  could  not  be  corrected;  but 
after  the  passage  of  the  statutes  mentioned 
the  rigor  of  the  ancient  mode  of  procedure 
was  abated,  so  as  to  allow  amendments  to 
the  alternative  writ,  when  by  doing  so  justice 
would  be  promoted,  provided  no  new  or  dif- 
ferent cause  of  action  ^was  thereby  .substi- 
tuted, and  this  modern  rule  now  generally 
prevails  in  this  country.  Merrill,  Mandamus, 
§8  5,  203,  204.  Though  the  courts  will  not 
ordinarily  permit  a  peremptory  writ  of  man- 
damus to  be  altered  (High,  Ex.  Legal  Rem.  S 
519),  the  practice  of  amending  an  alternative 
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■writ  thereof,  provided  no  new  or  different 
canse  Is  thereby  stated,  is  quite  general.  18 
Enc.  PI.  4  Pr.  753;  State  v.  Glbbs,  7  Am. 
Rep.  233 ;  State  t.  Bailey,  7  Iowa,  300;  Union 
Pacific  Ry.  Co.  v.  Hall,  91  U.  S.  343,  23  L. 
£d.  428. 

The  statute  of  this  state,  recogjilzlnB  the 
wisdom  of  the  rule  tbns  outlined,  prescribes 
what  shnll  constitute  the  pleadings  in  manda- 
mus procee<liiigs,  and,  referring  thereto,  con- 
tains the  following  prorision :  "They  are  to 
have  the  same  effect  and  to  be  construed, 
and  may  be  amended  in  the  ^ame  manner, 
as  ploiulings  in  an  action.  Either  party  may 
move  to  strike  out,  or  be  allowed  to  plead 
over  after  motion  or  demurrer  allowed  or 
disallowed,  and  the  issne  joined  shall  be 
tried  aixl  the  further  proceedings  thereon 
had  In  like  manner  and  with  like  effect  as  In 
«n  action."  B.  &  C.  Comp.  i  612.  These 
lii)eral  provisions  authorize  an  amendment 
of  an  alternative  writ  of  mandamus  while 
the  causie  remains  in  the  trial  court,  and  its 
Action  In  granting  leave  so  to  amend  is  a 
matter  wholly  witblu  Its  discretion  which 
will  not  be  disturbed,  except  in  cases  of  an 
abuse  thereof.  Highway  CommisRloners  ▼. 
People.  38  HI.  .347 ;  Stevens  v.  Miller,  3  Kan. 
App.  1»2.  43  Pac.  430.  Our  statute  regulating 
the  practice  on  appeal  provides  that,  in 
affirming  or  reversing  a  Judgment,  this  court 
may,  if  necessary  and  proper,  order  a  new 
trial.  B.  &  C.  Comp.  {  530.  Observing  the 
rule  that  a  court  will  take  Judicial  knowl- 
edge of  the  facts  which  It  lias  acquired  at  a 
prior  hearing  of  the  cause  (10  C.vc.  851 ;  Mill's 
Estate,  40  Or.  424.  67  Pac.  107),  we  have 
examined  the  record  pertaining  to  the  order 
afHrmIng  the  Judgment  on  the  former  appeal 
and  find  that  It  conchides  as  follows:  "It 
Is  further  ordered  that  the  cause  be  remanded 
to  the  said  conrt  below,  and  that  a  Judgment 
be  there  entered  and  docketed  In  accordance 
herewith."  Does  the  language  here  quoted 
show  such  a  final  disposition  of  the  cause 
as  to  prec'lude  the  trial  court  from  allowing 
the  alternative  writ  to  be  amended? 

In  Powell  T.  Dayton,  etc..  Ry.  Co.,  13  Or. 
446,  11  Pac.  222,  a  demurrer  to  tiio  coinplalnt 
therein  was  overruled,  and  the  defrndiuits 
appealed.  In  disposing  of  tlic  cau.<<e,  Mr. 
Justice  Thayer  says:  "The  case  Is  too  Im- 
portant to  be  determined  upf)n  demurrer,  and 
the  appellants  would  have  lKH}n  allowed  to 
answer  over.  If  the  decision  of  the  lower 
court  had  been  affirmed.  We  have  tiiereforo 
concluded  to  reverse  the  decree  appealed 
from  and  remand  the  case  with  leave  to 
the  respondents  to  amend  their  complaint." 
The  remittitur  having  been  .«ent  down,  the 
plaintiffs  filed  an  amended  complaint  to 
which  a  demurrer  was  interpo.sed  and  over- 
ruled, whereupon  the  defendants  again  ap- 
pealed (s.  c.  14  Or.  22,  12  Pac.  83);  their 
coun.sel  insisting  that,  in  case  the  decision  of 
the  lower  court  was  sustained,  their  clients 
should  lie  given  leave  to  answrr  over.  In 
disposing    of   such    contoutiun,    Mr.    Justice 


Straban,  after  referring  to  the  former  prac- 
tice in  this  conrt  In  such  cases,  remarks: 
"We  therefore  announce  it  as  a  rule  of  prac- 
tice In  such  cases  that  whenever  this  court 
does  not  make  a  final  disposition  of  the  cause, 
but  remands  the  same  to  the  court  below,  It 
will  be  open  for  that  court  to  determine  in 
the  first  instance  whether  the  defendant  shall 
be  permitted  to  answer  or  not"  In  Fowle 
T.  House,  20  Or.  114,  44  Pac.  692,  which  was 
a  suit  to  enforce  a  mortgage,  a  demurrer  to 
the  complaint  was  sustained,  and  the  suit 
dismissed,  whereupon  the  plaintiff  appealed. 
At  the  trial  in  this  court  the  complaint  was 
found  to  l>e  Insufficient,  and  the  decree  af- 
firmed. The  mandate  having  been  sent 
down,  the  motion  of  plaintiff's  counsel  to 
recall  it  was  denied  (s.  c.  30  Or.  305,  47  Pac. 
787),  because  the  cause  was  remanded  for 
further  proceedings. 

It  will  be  observed  tbat  the  cases  adverte<l 
to  were  suits  which  were  dismissed  becaiwo 
the  complaints  were  respectively  held  to  be 
insufficient  on  demurrer.  An  appeal  In 
equity,  from  a  decree  rendered  on  an  issue  of 
fact,  brings  up  the  cause  for  trial  anew  in  this 
conrt  npon  the  transcript  and  evidence  ac- 
companying It  (B.  &  C.  Comp.  S  555),  and  a 
final  decree  In  such  cases  Is  usually  rendered 
in  this  court.  A  mandate  is  thereuiMu  sent 
to  the  court  below,  to  be  entered,  however, 
as  our  decree,  and  not  as  that  of  the  court  a 
quo.  When,  on  appeal  from  a  decree  In 
equity,  the  cause  is  sent  back,  because  the 
complaint  is  considered  insufficient  or  the 
evidence  Inadequate  to  support  a  material 
averment,  no  final  decree  is  rendered  in  this 
court,  except  to  set  aside  the  decree  of  the 
court  below  and  to  require  further  proceed- 
ings to  be  had  therein.  The  rule,  therefore, 
as  promulgated  In  Powell  v.  Dayton,  etc., 
R.v.  Co.,  supra,  applies  only  to  suits  in  equity. 
Appeals  In  law  actions  arc  tried  hi  this  court 
on  bills  of  excejitions,  disclosing  alleged  er- 
rors set  out  in  the  transcript  (B.  &  C.  Comp. 
S  .5.55).  and  the  conclusion  here  reached  is, 
when  remitted,  entered  in  the  court  below  as 
Its  judgnieiit.  When  a  Judgment,  rendered  on 
an  Isfme  of  fact  in  n  law  action.  Is  reversed 
on  ajipeal.  a  new  trial  is  generally  ordered, 
unless  the  court  below  should  have  sustained 
a  motion  for  a  Judgment  of  nonsuit,  because 
of  an  entire  lack  of  evidence.  Durbin  v.  Ore- 
eon,  etc..  Rv.  Co..  17  Or.  5,  17  Pac.  5,  11  Am. 
St.  Rep.  778;  McPherson  v.  Pacific  Bridge 
Co..  20  Or.  486,  26  Pac.  560;  Coughtry  t. 
Willamette  St.  Ry.  Co.,  21  Or.  245,  27  Pac. 
1031;  Kastman  v.  Monastes,  32  Or.  291,  51 
Pac.  1095,  67  Am.  St.  Rep.  531 ;  Abbott  v.  Ore- 
gon R.  &  N.  Co.  (Or.)  80  Pac.  1012.  A  re- 
versal of  the  Judgment  In  each  of  the  cases 
la.«:t  cited  was  a  final  disposition  of  the  cause. 
Where,  however,  a  Judgment  In  a  law  action 
Is  reverse<l  on  appeal,  and  the  cause  is  re- 
manded for  a  new  trial  or  for  further  proceed- 
ings, the  court  below  possesses  power  to  al- 
low reasonable  amendments  to  be  made  to  the 
pleadings,  and  Its  action  In  this  respect  will 
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not  be  disturbed,  except  for  an  abuse  of  dis- 
cretion. Henderson  v.  Morris,  5  Or.  24;  Bal- 
dock  V.  Atwood,  21  Or.  73,  26  Pac.  1058;  Tal- 
bot V.  Garretson,  31  Or.  256,  49  Pac.  978; 
Lieuallen  v.  Mosgrore,  37  Or.  446,  61  Pac. 
1022;   Torlc  v.  Nash,  42  Or.  321,  71  Pac.  59. 

A  demurrer  to  a  complaint  Interposes  an  is- 
sue of  law,  the  determination  of  which  consti- 
tutes a  trial  by  a  court  B.  &  0.  Oomp. 
{  114;  Hume  v.  WoodrufT,  26  Or.  373,  38  Pac. 
191.  When  such  a  trial  results  In  sustaining 
a  demurrer,  and  the  plaintiff  declines  to 
amend  the  complaint,  in  consequence  of  which 
a  judgment  Is  rendered  against  him,  and  he 
appeals,  an  affirmance  of  the  Judgment  leaves 
nothing  further  to  be  considered,  and  hence, 
the  ordering  of  a  new  trial,  as  prescribed  by 
statute  (B.&O.  Oomp.  5  556),  would  be  useless. 
When  a  judgment  or  decree  given  under  such 
circumstances  is  affirmed  on  appeal,  and  the 
cause  is  remanded,  if  the  plaintiff  seeks  to 
correct  his  error  by  amending  the  complaint, 
his  payment  of  or  responsibility  for  the  costs 
and  disbursements  Incurred  should  be  a  suffi- 
cient punishment  for  his  mistake,  and  his  ap- 
plication so  to  amend  ought  to  be  allowed. 
If  It  Is  reasonable  and  meets  the  approval  of 
the  trial  court.  We  believe  that  a  fair  inter- 
pretation of  the  rules  of  practice  prevailing 
in  this  state  authorized  the  court  to  allow  the 
alternative  writ  of  mandamus  to  be  amended 
In  permitting  which  no  error  was  committed. 

Considering  the  case  on  Its  merits,  no  excep- 
tions were  taken  to  the  findings,  nor  was  any 
request  made  for  any  other  decision  upon  a 
question  of  fact,  and  as  the  findings  made 
by  the  court  show  a  compliance  with  the  re- 
quirements of  the  several  provisions  of  the 
local  option  act,  thereby  supporting  the  judg- 
ment rendered,  the  only  questions  to  be  con- 
sidered are  the  action  of  the  court  In  striking 
out  parts  of  the  answer,  and  In  sustaining  a 
demurrer  to  the  other  parts  thereof.  The 
averments  which  were  struck  out  are  lengthy, 
and  an  examination  of  them  convinces  us  that 
no  error  was  committed  in  their  elimination; 
for  evidence  of  the  facts  thus  stated  could 
have  been  admitted  under  the  remaining  al- 
legations, and  hence  the  new  matter  so  set  out 
will  not  be  detailed. 

It  Is  Insisted  by  defendants'  counsel  that  th.> 
local  option  law  violates  section  20,  art.  1, 
of  the  Constitution  of  this  state,  which  is  as 
follows:  "No  law  shall  be  passed  granting 
to  any  citizen  or  class  of  citizens,  privileges 
or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens" — and 
that,  having  sought  to  raise  this  and  other 
constitutional  questions  by  averments  of  new 
matter  in  the  answer,  an  error  was  con: 
mitted  In  sustaining  the  demurrer  interposea 
thereto.  An  examination  of  the  provisions 
of  the  act  In  question  fails  to  show  that  any 
privileges  or  Immunities  are  attempted  to  b« 
granted  thereby.  The  law,  when  put  Into 
operation,  may  deny  to  some  persons  rights 
theretofore  enjoyed,  of  selling  Intoxicating 
linuors  as  a  beverage;  but  the  act  does  not 


grant  any  special  privileges  or  Immmunltles 
to  any  citizen  or  class  of  citizens.  If  it  did, 
however,  it  would  not  contravene  common 
right,  because  the  sale  of  such  liquors  for  the 
purpose  specified  Is  not  a  privilege  guaran- 
tied to  the  citizens  of  the  United  States. 
Sandys  v.  Williams  (Or.)  80  Pac.  642. 

It  Is  maintained  that  the  act  under  con- 
slderiUIon  Is  violative  of  section  1,  art  2, 
of  the  organic  law  of  the  state,  which  is  as 
follows:  "All  elections  shall  be  free  and 
equal."  No  qualified  elector  was  prevented 
by  any  means  whatever,  so  far  as  disclosed 
by  the  transcript  from  freely  voting  to  adopt 
or  reject  the  local  option  law,  or  deprived  of 
having  his  vote  counted  as  cast  and  if  he 
exercised  the  right  of  suffrage  on  this  par- 
ticular occasion,  his  opportunity  was  equal 
to  that  of  all  othn  persons  voting,  and  hence 
the  act  does  not  contravene  the  clause  of  the 
Constitution  invoked  to  defeat  it  10  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  58a 

It  Is  Insisted  that  section  10  of  the  act 
(Laws  1905,  p.  47,  c.  2)  violates  subdivision  3 
of  section  23.  art  i,  of  the  Constitution, 
which  is  as  follows:  "The  legislative  as- 
sembly shall  not  pass  special  or  local  laws  in 
any  of  the  following  enumerated  cases,  that 
is  to  say:  •  •  •  (3)  Regulating  the  prac- 
tice in  courts  of  Justice" — and  that  it  con- 
travenes sections  1  and  12,  art  7,  of  the 
fundamental  law  of  the  state,  which,  so  far 
as  involved  herein,  are  as  follows,  respective- 
ly: "The  Judicial  power  of  the  state  shall 
be  vested  In  a  *  •  •  county  court 
*  *  *  having  general  Jurisdiction,  to  be 
defined,  limited,  and  regulated  by  law.  In  ac- 
cordance with  this  Constitution."  "The  coun- 
ty court  shall  have  the  jurisdiction  pertain- 
ing to  probate  courts,  and  t>oarda  of  county 
commissioners,  and  such  other  powers  and 
duties,  and  such  civil  jurisdiction  not  exceed- 
ing the  amount  of  value  of  five  hundred  dol- 
lars, and  such  criminal  jurisdiction  not  ex- 
tending to  death  or  imprisonment  In  the  peni- 
tentiary, as  may  be  prescribed  by  law.  But 
the  legislative  assembly  may  provide  for  the 
election  of  two  commissioners  to  sit  with  the 
county  Judge,  whilst  transacting  county  busi- 
ness in  any  or  all  the  counties,  or  may  pro- 
vide a  separate  board  for  transacting  such 
business."  The  section  of  the  act  thus  chal- 
lenged requires  the  county  court  if  a  ma- 
jority of  the  votes  cast  in  an  entire  county, 
or  in  any  subdivision  thereof  as  a  whole,  or 
in  any  precinct,  at  an  election  called  for  that 
purpose,  be  in  favor  of  prohibition,  to  make 
an  order  declaring  the  result  of  such  vote 
and  absolutely  prohibiting  the  sale  of  In- 
toxicating liquors  as  a  beverage  within  the 
prescribed  limits.  It  will  be  observed  that 
this  section  makes  the  declaration  of  the  re- 
sult of  a  majority  vote  for  prohibition  and 
the  interdiction  of  the  sale  of  intoxicating 
liquors  as  a  beverage  In  pursuance  thereof, 
by  the  county  court  a  ministerial  act  State 
ex  rel.  v.  County  Court  of  Malheur  County 
(Or.)   81   Pac.   3G8.     We  think  the  part  of 
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section  12,  art  7,  of  the  Constitution,  which 
vests  the  county  court  with  "such  other  pow- 
ers and  duties  •  *  *  as  may  be  prescrib- 
ed by  law,"  requires  such  court  to  perform 
the  obligation  thus  Imposed  upon  it  by  sec- 
tion 10  of  the  act,  In  the  discharge  of  which 
It  exercises  neither  discretion  nor  Judgment, 
and  hence  mandamus  lies  to  compel  a  com 
pliance  with  the  requirements  of  this  clause 
of  the  act. 

It  is  contended  that  the  title  of  the  local 
option  act  contravenes  section  20,  art  4, 
of  the  Constitution,  which,  so  far  as  deemed 
important,  is  as  follows :  "Every  net  shall  em- 
brace but  one  subject,  and  matters  properly 
connected  therewith,  which  subject  shall  be 
expressed  In  the  title."  It  Is  argued  that  the 
title  of  the  act  in  question  Implies  an  in- 
tention on  the  part  of  the  framers  of  the 
statute  that  it  should  be  local  In  Its  opera- 
tion, so  that  quallfled  electors  in  each  com- 
munity could,  for  themselves,  determine 
whether  or  not  the  sale  of  intoxicating 
liquors  as  a  beverage  should  be  prohibited 
therein,  and  that  no  intimation  is  given  in 
the  inscription  of  the  act  that  an  aggrega- 
tion of  precincts  In  which,  as  a  whole,  a 
majority  of  the  voters  who  were  In  favor  there- 
of could  impose  prohibition  upon  a  precinct 
in  which  a  majority  of  the  quallfled  electors 
was  opposed  thereto.  The  object  of  the  con- 
stitutional inhibition  in  question  is  to  pre- 
vent matters  wholly  foreign  to  the  subject- 
matter  specifled  in  the  title  from  being  in- 
serted In  the  body  of  the  net.  Simpson  v. 
Bailey,  3  Or.  515;  McWhlrter  v.  Bralnard,  5 
Or.  426.  In  laws  proposed  by  initiative  pe- 
titions pursuant  to  an  amendment  of  our 
Constitution,  It  would  seem  that  the  method 
frequently  adopted  by  members  of  the  Legis- 
lature of  securing  votes  for  the  passage  of 
a  bill  by  promises  of  reciprocal  support  of 
other  measures  could  not  be  pursued,  and 
hence  one  of  the  reasons  assigned  for  re- 
quiring every  bill  Introduced  in  the  legisla- 
tive assembly  to  comply  with  the  requirement 
of  section  20.  art.  4,  of  the  organic  act  of  the 
state,  so  that  it  may  stand  on  its  own  merits'. 
the  purpose  of  which,  to  be  valid,  must  be 
fairly  disclosed  In  the  title,  vrould  have  no 
apDiicatlon  to  the  consideration  of  an  act 
—which,  like  the  local  oDtlon  law.  resulted 
from  a  vote  of  the  people.  The  validity  of 
laws  adopted  at  the  polls  must  be  oeter- 
mined  like  enactments  by  the  legislative  as- 
sembly, by  the  test  of  the  Constitution  as 
modified  by  the  amendment  thereto.  Though 
the  argument  that  a  proposed  measure  must 
depend  upon  Its  own  merits  may  not  apply  to 
acts  initiated  by  petitions,  a  valid  reason 
for  requiring  that  the  subject-matter  of  laws 
ro  be  adopted  or  rejected  at  the  polls  should 
be  stated  in  the  title  nevertheless  exists. 
The  majority  of  quallfled  electors  are  so  much 
interested  in  managing  their  own  afTalrs  that 
they  have  no  time  carefully  to  consider 
measures  affecting  the  general  public.  A 
great  number  of  voters  uiiiluuLtcdly   have  a 


superficial  knowledge  of  proposed  laws  to  b« . 
voted  upon,  which  is  derived  from  news- 
paper comments  or  from  conversation  with 
their  associates.  We  think  the  assertion  may 
safely  be  ventured  that  it  is  only  the  few 
v3r8ous  who  earnestly  favor  or  zealously 
oppose  the  passage  of  a  proposed  law,  initi- 
ated by  petition,  who  have  attentively  studied 
its  contents  and  know  bow  It  will  probably 
aftect  their  private  Interests.  The  greater 
number  of  voters  do  not  possess  this  in- 
formation and  usually  derive  their  knowl- 
edge of  the  contents  of  a  proposed  law  from 
an  inspection  of  the  title  thereof,  which  is 
sometimes  secured  only  from  the  very  meager 
details  afTorded  by  a  ballot  which  is  examin- 
ed in  an  election  booth  preparatory  to  exer- 
cising the  right  of  suffrage.  It  is  important, 
therefore,  that  the  title  to  laws  proposed  In 
the  manner  indicated  should  strictly  comply 
with  the  constitutional  requirement 

An  examination  of  the  provisions  of  the  act 
under  consideration  shows  an  evident  intent 
to  make  a  county  the  utmost  limit  and  a  pre- 
cinct the  smallest  territory  in  which  the 
local  option  law  may  be  put  into  operation, 
and,  as  the  greater  necessarily  includes  the 
less,  a  majority  vote  In  the  entire  county  in 
favor  of  prohibition,  when  carried  into  effect 
prevents  the  sale  of  Intoxicating  liquors  as 
a  beverage  in  any  precinct  therein,  though  a 
majority  of  the  qualified  electors  in  such  pre- 
cinct may  have  voted  against  the  law.  Be- 
tween these  extremes  of  territory  another 
district  may  be  created  which  Is  known  as  a 
subdivision  of  a  county,  composed  of  two  or 
more  entire  and  contiguous  precincts,  and 
the  adoption  of  local  option  in  a  subdivision 
as  a  whole,  when  declared  as  such  by  the 
county  court,  necessarily  puts  the  law  Into 
operation  In  each  precinct  forming  an  inte- 
gral part  of  the  subdivision,  through  a  ma- 
jority of  the  votes  cast  in  one  of  the  precincts 
embraced  therein  may  have  been  opposed  to 
prohibition.  In  an  election  held  in  a  county 
as  a  whole,  or  In  a  subdivision  thereof.  If 
any  precinct  embraced  therein  cast  a  ma- 
jority vote  in  favor  of  prohibition,  though  a 
majority  of  the  votes  cast  in  the  other  pnrts 
of  the  territory  may  be  against  Interdiction, 
the  provisions  of  the  act  are  required  to  be 
enforced  in  the  precinct  in  which  a  majority 
vote  was  cast  in  favor  thereof.  Laws  Or. 
1005,  pp.  41,  47,  c.  2,  »  1  and  10.  The  title 
in  question,  so  far  as  it  relates  to  the  ob- 
jection urged.  Is  as  follows:  "An  act  to  pro- 
pose by  initiative  petition  a  law  providing 
for  election  In  any  county,  or  any  precinct 
therein,  or  any  subdivision  of  a  county,  con- 
sisting of  any  number  of  entire  and  con- 
tiguous precincts  of  such  county,  to  determine 
whether  tiie  sale  of  intoxicating  liquors  shall 
be  prohibited  in  such  coimty  or  subdivision 
thereof  or  in  such  precinct,  ••  *  de- 
claring what  shall  constitute  a  subdivision  of 
the  county  within  the  meaning  of  this  law. 
•  •  •  providing  for  the  issuance  by  the 
county  cuurt  of  orders  prohibiting  the  sale 
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of  Intoxicating  Itqnors  within  certain  Umita 
and  declaring  the  duties  of  sncb  coorts  In 
reference  thereto."  We  think  the  title  is  a 
fair  index  of  the  subject-matter  of  the  act, 
and  tliat  the  last  clause  of  the  inscription 
quoted  is  sufficient  to  call  attention  to  and 
give  adequate  notice  of  the  proTisiona  of  the 
law,  making  it  applicable  to  the  territory 
specified  under  the  particular  drcumstances 
hereinbefore  mentioned. 

Believing  that  no  error  was  committed  as 
alleged,  the  Judgment  should  be  affirmed; 
and  it  is  so  ordered. 

(48  Or.  100)  ■=— 

STRAUHAL  T.  ASIATIC  fil.  8.  CO.* 
(Supreme   Court  of  Orefon.    April   17,   1906.) 

1.  TOBTS-^OINT  WBONODOEBB— lilABILITT. 

Where  an  action  is  based  on  tort  alleged 
to  have  been  caused  by  several  defendants 
jointly,  a  right  of  action  exists  against  any  or 
all  of  the  wrongdoers,  independent  of  contract. 
[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Torts,  ^  29.] 

2.  Pleadings  — C01CPI.AIRT  —  AKCR0UXRT  — 
New  Cause  of  Action. 

In  an  action  for  wrongful  death  alleged  to 
have  been  caused  by  defendants  jointly,  it  was 
not  error  to  allow  an  amendment  to  the  com- 
plain^ averring  employment  by  one  of  tbem 
alone,  where  such  allegation  of  employment 
would  merely  show  that  deceased  was  right- 
fully on  a  certain  barge  at  the  time  of  the 
accident,  and  that  the  defendant  alleged  in 
the  amendment  to  have  been  the  employer  owed 
him  the  duty  of  providing  a  safe  place  in 
which  to  worli,  and  that  the  other  defendant, 
whose  steamship  the  barge  was  employed  in 
coaling,  owed  him  the  duty  of  not  increasing 
the  hazard  of  his  employment  by  its  negligence. 

3.  Neoliobncb—Liabiuty— Evidence. 

In  an  action  for  wrongful  death  of  plain- 
tiff's intestate,  caused  by  toe  overturning  of  a 
coal  barge  owned  by  defendant  lumber  com- 
pany, on  which  deceased  was  employed,  and 
which  was  in  the  joint  possession  of  such  com- 

ftanv  and  defendant  steamship  company,  being 
oaded  by  the  latter  either  in  its  own  way  or 
as  directed  by  a  bar^e  master  fnrnished  by  the 
lumber  company,  evidence  that  the  party  who 
hired  the  barge  was  the  superintendent  of  water 
lines  of  both  the  steamship  company  and  defend- 
ant navigation  company,  and  that  the  coal  was 
taken  from  the  latter  companv's  bunkers  to  be 
carried  on  the  barge  to  a  vessel  of  the  steamship 
company,  was  not  sufficient  to  make  the  naviga- 
tion company  liable  for  the  defective  condition 
of  the  barge  or  the  negligent  manner  in  which 
it  was  loaded  or  discharged. 

4.  Same — Concurbent  Neolioence— Suffici- 
ency OF  Evidence. 

In  an  action  for  wrongful  death,  evidence 
examined,  and  held  to  tend  to  show  that  the  ac- 
riilent  by  which  deceased  lost  his  life  was  caused 
by  the  concurrent  negligence  of  both  defendants. 

5.  Same-^oint  Liabiutt. 

Evidence  tending  to  show  that  the  accident 
by  which  deceased  lost  bis  life  was  caused  by 
the  concurrent  negligence  of  defendant  steam- 
ship company  in  loading  and  discharging  a  coal 
barge  chartered  by  it  of  defendant  lumber  com- 
pany and  of  the  latter  in  furnishing  on  un- 
seaworthy  barge  and  in  not  keeping  her  free 
from  water  and  in  sending  deceased  to  work 
at  a  place  known  to  it,  but  not  to  him.  to  be 
dangerous,  without  warning  him  of  the  danger, 
brought  the  case  within  the  rule  that  where  an 
injury  is  the  result  of  the  concurring  negligence 
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of  two  or  more  persons,  though  aettng  aeparate- 
ly,  either  or  all  are  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  f  1&] 

e.  ToBTS  — Joint     Liabiutt  —  Coif cubbiro 

Neolioence. 

To  make  tort-feasors  liable  jointly,  there 
must  be  some  sort  of  community  in  the  wrong- 
doing, and  the  injury  must  be  in  some  way  due  to 
their  joint  work;  bnt  it  Is  not  necessanr  that 
they  be  acting  together  or  In  concert,  if  their 
concurring  negligence  occasions  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  toL  45, 
Cent.  Dig.  Torts,  (  29.] 

7.   Masteb   and   Sebvant  —  AssuitPTiOR    or 
Risk— SuFFiciENCT  of  Evidence. 

In  an  action  for  wrongful  death  of  plain- 
tiff's intestate,  drowned  by  the  overturning  of  a 
barge  whereon  he  was  at  work,  evidence  that, 
while  deceased  was  standing  on  the  wharf,  he 
was  asked  by  defendant's  superintendent  If  he 
wanted  to  work,  and,  on  replying  In  the  af- 
firmative, was  directed  to  defendant's  barge 
master,  who  put  him  to  work  on  a  hand  pump 
on  the  deck  of  a  barge ;  that  deceased  had  no  ex- 
perience in  working  on  water  crafts,  and  was  not 
informed  by  either  the  superintendent  or  barge 
master  or  any  one  else  that  the  barge  was  in  dan- 
ger of  turning  over,  or  that  there  was  any  nn- 
usnai  risk  or  haaard  in  working  thereon ;  that 
though  the  danger  was  apprehended  by  stevedores 
engaged  in  unloading  the  barge,  and  was  several 
times  mentioned  by  them  In  the  hearing  of  the 
deceased.  It  did  not  appear  that  he  understood 
the  purport  of  their  remarks  or  was  conscious 
of  the  danger — was  insufficient  to  show  assump- 
tion of  the  risk  by  deceased. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  J.  B.  Cleland,  Judge. 

Action  by  B.  D.  Strauhal,  as  administrator, 
against  the  Asiatic  Steamship  Company  and 
others.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

This  Is  an  action  by  the  administrator  of 
Otto  Pannier,  deceased,  against  the  Oregon 
Railroad  dc  Navigation  Company,  the  Ore- 
gon Round  Lumber  Company,  and  the  Port- 
land &  Asiatic  Steamship  Company,  jointly, 
to  recover  damages  for  the  death  of  his  in- 
testate, alleged  to  have  been  caused  by  the 
negligence  of  the  defendants.  The  complaint, 
after  alleging  the  death  of  Pannier,  the  ap- 
pointment of  plaintiff  as  his  administrator, 
and  the  incorporation  of  the  several  defend- 
ants, avers  that  between  the  24tb  and  2Stli 
days  of  December,  1904,  the  defendants  were 
in  the  sole  and  exclusive  use  and  possession 
of  the  river  barge  Monarch,  which  they  were 
using  In  coaling  river  crafts  of  the  Oregon 
Railroad  &  Navigation  Company,  and  the 
steamship  Arabia,  belonging  to  the  steamship 
company;  that  they  carelessly  and  negli- 
gently loaded  upon  the  barge  a  large  amount 
of  coal  In  excess  of  what  It  could  safely 
carry  In  its  then  condition  and  caused  and 
permitted  such  coal  to  be  loaded  thereon  in 
an  Improper  manner  so  as  to  strain  and 
weaken  the  barge,  and  render  It  unsafe; 
that  while  It  was  in  such  unsafe  condition 
the  defendants  caused  It  to  be  taken  to  tbe 
Arabia  and  proceeded  in  a  careless  and  negli- 
gent manner  to  unload  and  remove  the  coal 
therefrom,   by  reason  of  which   tUe  iMU.t! 
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filled  Tfltb  water,  capsized  and  tbe  plaintiff's 
intestate,  who  was  working  thereon,  drowned ; 
that  the  barge  was  old,  decayed,  and  weak 
and  not  sound  nor  safe  for  the  use  to  which 
it  was  being  put;  that  after  it  had  been  tak- 
en alongside  the  Arabia,  the  deceased  was  em- 
ployed by  the  defendants  to  assist  in  pump- 
ing the  water  from  it  and  was  so  engaged  at 
the  time  of  the  accident;  that  be  was  not 
accustomed  to  working  on  barges  and  had  no 
knowledge  or  intimation  that  tbe  barge  In 
question  was  unseaworthy  or  had  been  Im- 
properly loaded  or  was  then  being  negligently 
or  unsklllfully  unloaded,  or  that  there  was 
any  particular  danger  In  his  employment; 
that  the  place  where  he  was  put  to  work  was 
one  of  extreme  danger  and  known  to  be  such 
to  the  defendants,  notwithstanding  which 
they  neglected  to  Inform  him  thereof.  The 
defendants  answered  separately.  The  Port- 
land &  Asiatic  Steamship  Company  alleged 
that  at  the  times  mentioned  in  the  com- 
plaint It  leased  of  the  defendant,  the  Oregon 
Round  I.iumber  Company,  for  the  purpose  of 
transporting  coal  to  the  steamship  Arabia, 
then  lying  in  the  harbor,  the  barge  Monarch 
In  charge  of  a  barge  master  whose  duty  It 
was  to  superintend  tbe  loading  and  unloading 
thereof,  to  operate  the  pumps  and  to  keep  the 
barge  free  from  water;  that  the  barge  was 
properly  loaded  and  towed  alongside  the 
Arabia,  but  being  In  an  unseaworthy  condi- 
tion, was  taking  water  rapidly ;  and  that  tbe 
lumtier  company  employed  the  deceased  to 
operate  the  hand  pump  thereon,  and  while 
ao  engaged  it  capsized  without  any  fault  or 
negligence  of  the  answering  defendant  The 
Oregon  Round  Lumber  Company  denied  the 
allegations  of  the  comi^  «int  and  pleaded  that, 
at  the  time  It  rented  the  barge  to  the  de- 
fendants the  Oregon  Railroad  &  Navigation 
Company  and  the  Portland  &  Asiatic  Steam- 
abip  Company,  it  was  in  good  seaworthy 
condition;  that  its  codefendants  had  the 
sole  ^nd  exclusive  charge  and  management 
thereof  and  of  its  employ6  In  charge,  and  so 
improperly  and  negligently  loaded  and  opera- 
ted the  barge  that  it  was  greatly  strained 
and  weakened  and  caused  to  take  water  fast- 
er than  it  could  be  removed  by  the  pumps; 
that  the  deceased  was  employed  by  it  to 
pump  water  from  the  barge  with  knowledge 
of  its  weakened  condition  and  that  it'  was 
liable  to  capsize  at  any  time  and  therefore 
a.s8amed  the  risk  incident  to  such  employ- 
ment. The  Oregon  Railroad  &  Navigation 
Company,  likewise,  denied  the  material  alle- 
gations of  tbe  complaint  and  for  an  nfBrnia- 
tive  defense  pleaded  substantially  the  same 
facts  as  are  set  up  by  its  codefeudant,  the 
steamship  company.  Upon  the  issues  thus 
tendered,  the  cause  went  to  trial  before  the 
court  and  a  Jury. 

The  plaintiff  gave  testimony  tending  to 
show  that  on  December  24,  1904,  Capt  Con- 
way, superintendent  of  water  lines  of  the 
Oregon  Railroad  &  Navigation  Company  and 


the  Portland  &  Asiatic  Steamship  Company, 
chartered  of  the  defendant  the  Oregon  Round 
Lumber  Company  tbe  barge  in  question  for 
use  In  coaling  tbe  steamship  Arabia  then  in 
port  and  belonging  to  the  steamship  company ; 
that  the  barge  was  what  Is  known  as  a 
"model"  barge,  and  was  equipped  with  a 
steam  siphon  and  band  pump  for  use  in  re- 
moving the  water;  that  at  the  time  the 
barge  was  hired  Conway  was  informed  that 
he  would  have  to  be  careful  in  loading  and 
unloading  it  or  it  would  open  up  and  take 
water,  and  at  his  request  the  lumber  com- 
pany sent  a  man  along  as  barge  master, 
whose  duty  It  was  to  report  to  his  employer 
if  the  barge  was  not  bandJed  properly  and  to 
see  that  it  was  safely  moored  and  kept  free 
from  water.  The  barge  was  taken  by  the 
lessee  to  tbe  Albina  Dock,  and  from  120 
to  130  tons  of  coal  loaded  on  the  forward 
deck  by  the  employes  of  the  steamship  com- 
pany on  the  24th.  The  25th  and  26th  being 
holidays  no  work  was  done  on  either  of  those 
days,  but  on  the  morning  of  the  27tb  the 
loading  was  resumed  and  completed  about 
noon  of  the  28th.  During  tbe  morning  of 
the  28tb  the  barge  master  observed  that  it 
was  taking  water  faster  than  it  could  be 
pumped  out  and  about  11  o'clock  attempted 
to  reach  tbe  office  of  the  lumber  company  by 
telephone  to  advise  its  officers  of  the  condi- 
tion of  the  barge,  but  was  unable  to  do  so. 
About  noon  on  the  28th,  and  while  the  barge 
master  was  at  bis  lunch,  the  barge  was,  by 
direction  of  the  steamship  company,  towed 
from  tbe  coal  bunkers  to  tbe  Arabia  and  made 
fast  At  this  time  there  was  a  large  quanti- 
ty of  water  in  the  bold  and  it  was  taking 
water  freely.  When  the  barge  master  re- 
turned from  his  lunch  he  noticed  a  consider- 
able list  to  port  and  that  the  barge  was  In 
a  dangerous  condition,  and  thereupon  tele- 
phoned as  soon  as  he  could  to  the  office  of 
the  lumber  company,  and  O'Reilly,  the  super- 
intendent responded  to  the  call  and  reached 
the  barge  between  3  and  4  o'clock  In  the 
afternoon.  At  that  time  it  was  In  a  critical 
condition.  It  had  several  feet  of  water  in 
the  hold  and  was  leaking  badly  and  the 
stevedores  bad  taken  from  25  to  30  tons  of 
coal  from  one  corner  and  as  a  consequen<« 
it  had  listed  so  that  the  water  was  washing 
the  deck  on  the  offshore  side  and  midships. 
O'Reilly  objected  to  the  manner  in  which  the 
barge  was  being  unloaded,  and  in  conse- 
quence thereof  the  stevedores  commenced  tak- 
ing coal  from  the  opposite  side  and  the  load 
was  so  shifted  as  to  put  the  barge  on  an 
even  keel,  but  the  water  was  gaining  on  the 
pumps  and  O'Reilly  telephoned  for  a  steam- 
er to  assist  in  pumping.  About  this  time, 
and  while  tbe  barge  was  in  this  condition, 
he  noticed  the  deceased  standing  on  the 
wharf  and  asked  him  if  he  wanted  to  work, 
and  l)elng  answered  in  tbe  affirmative,  O'Reil- 
ly directed  him  to  report  to  tbe  barge  master, 
who  put  taim  to  work  at  the  band  pump  on 
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the  forward  deck.  He  worked  there  for 
about  45  minutes  when  the  barge  suddenly 
turned  over,  throwing  him  into  the  water 
and  drowning  him.  The  deceased,  so  far  as 
the  evidence  shows,  had  no  experience  In 
working  on  water  crafts  and  was  not  in- 
formed or  advised  by  O'Reilly,  who  hired 
him,  or  the  barge  master,  who  put  him  to 
work,  or  any  one  else,  that  the  barge  was 
in  danger  of  turning  over,  or  that  tliere  was 
any  unusual  risk  or  hazard  In  working  tliere- 
on.  The  danger  seems,  however,  to  have 
been  apprehended  by  the  stevedores  who  were 
unloading  and  was  several  times  mentioned 
by  them  in  the  hearing  of  the  deceased,  but 
it  does  not  appear  that  he  understood  the 
purjtort  of  their  remarks  or  was  conscious 
of  the  danger.  At  the  close  of  the  plalntifC's 
testimony,  he  was  permitted  to  amend  his 
complaint  so  as  to  conform  to  the  evidence, 
by  changing  tlie  allegation  that  the  deceased 
was  employed  by  the  defendants  Jointly  to 
an  averment  of  his  employment  by  the  de- 
fendants, the  Oregon  Round  Lumber  Com- 
pany, alone.  The  defendants  thereupon  sep- 
arately moved  for  nonsuits,  which  motions 
were  sustained  by  the  court,  and  the  plaintiff 
ap]>eals. 

E.  B.  Dufur  and  H.  H.  Riddell,  for  appel- 
lant. Ralph  W.  Wilbur,  for  respondent  Ore- 
gon Round  Lumber  Company.  Arthur  C. 
Spencer,  for  respondents  Oregon  R.  &  N.  Co. 
and  Portland  &  A.  S.  S.  Co. 

BKAX.  C.  J.  (after  stating  the  facts).  It 
was  not  error  to  allow  the  amendment  to  the 
complaint.  It  did  not  substantially  change 
tlie  cause  of  action.  The  action  is  not  based 
on  couti-act,  but  on  tort,  alleged  to  have  been 
caused  by  the  defendants  Jointly,  and  in 
such  case  a  right  of  action  exists  against 
any  or  all  of  the  wrongdoers,  independtMit 
of  contract.  Wabash,  etc.,  Ry.  Co.  v.  Shack- 
let,  103  111.  3G4,  44  Am.  Rep.  791.  The  allega- 
tion of  employment  was  merely  to  show  that 
deceased  was  rightfully  on  the  l)argc  at  the 
time  of  the  accident  and  that  the  lumber 
<>ompany,  his  emi)loyer,  owe*!'  him  the  duty 
of  providing  a  reasonably  safe  place  in  which 
to  work  or  of  warning  him  of  the  danger 
incident  to  the  employment,  and  the  steara- 
sljip  company,  the  duty  of  not  Increasing  the 
Imzard  of  his  employment  by  its  negligence. 
There  is  no  evidence  in  the  record  connecting 
the  defendant  the  Oregon  Railro:id  &  Naviga- 
tion Company  in  any  manner  whatever  with 
the  accident  which  resulted  in  the  deatli  ot 
plaintiff's  intestate,  and  therefore  its  motion 
for  nonsuit  was  properly  allowed.  It  is  true 
Capt.  Conway,  who  hired  the  barge,  was  the 
superintendent  of  water  lines  of  both  the 
Oregon  Railroad  &  Navigation  Company  and 
the  steamship  conipany,  and  it  is  possible, 
although  not  clearly  shown  from  the  testi- 
mony, that  the  coal  was  taken  from  the 
bunkers  of  the  former  company,  but  this  was 
not  sufficient  to  make  it  liab'e  for  the  con- 
dition of  the  barge  or  the  manner  in  which  it 


was  loaded  or  discharged.  The  barge  be- 
longed to  the  defendant  lumber  company,  was 
In  the  Joint  possession  of  It  and  the  defend- 
ant steamship  <-ompany  and  was  loaded  by 
the  latter  either  in  its  own  way  or  as  direct- 
ed by  the  barge  master,  a  point  upon  which 
there  is  some  conflict  in  the  testimony,  and 
there  is  evidence  tending  to  show  that  it  was 
not  seaworthy  and  was  improperly  loaded. 
The  witness  Seaman,  who  had  known  the 
barge  for  six  or  eight  months  prior  to  the 
accident,  was  master  of  her  for  a  time  al)out 
the  1st  of  December,  and  who  inspected  her 
at  the  request  of  the  officers  of  the  lumi)cr 
company,  testified  that  she  was  an  old  <raft; 
that  her  keel  was  broken  in  one  place,  and 
appeared  to  be  rotten  In  others;  that  the  two 
main  braces  had  been  pulled  from  the  sides 
for  about  three  inches  and  in  his  opinion  tiic 
barge  was  not  seaworthy  for  more  than  300 
tons,  and  he  furthermore  testified  that  he 
saw  her  the  day  of  the  accident  after  she 
had  been  loaded  and  that  the  load  was  not 
evenly  distributed  and  so  put  an  unusual 
strain  on  the  barge.  Pewyl,  another  witness, 
who  had  known  the  barge  for  10  years  or 
more  and  was  foreman  of  her  for  some  time, 
testified  that  he  saw  her  as  she  was  being 
towed  from  the  dock  to  the  Arabia  and  that 
she  was  loaded  too  heavily  amidships;  that 
such  a  load  had  a  tendency  to  loosen  the 
hog  chains,  open  the  seams  and  cause  her  to 
take  water.  When  the  barge  was  made  fast 
to  the  Arabia,  the  water  was  coming  in  fas- 
ter than  it  could  be  removed  by  the  pumps 
and  there  was  a  considerable  list  to  port. 
The  steamship  company,  however,  <'omniencca 
discliarging  the  coal  from  the  starlward  bow, 
which  necessarily  increased  the  list.  When 
O'Reilly  reache<l  the  barge  he  complained  of 
the  manner  in  wliidi  it  was  being  discharged, 
and  the  foreman  gave  directions  to  have  the 
coal  removed  as  evenly  as  could  be  done  and 
it  was  shifted  so  as  to  put  the  barge  on  an 
even  keel,  but  by  that  time  there  was  such 
a  quantity  of  water  in  her  that  it  was  too 
late  to  keep  her  from  capsizing. 

There  was  evidence,  therefore,  tendir  .  to 
show  tliat  the  accident  by  which  the  deceased 
lost  his  life  was  cansed  by  the  concurrent 
negligence  of  the  steamship  in  loading  and 
dlsc-harging  the  barge  and  of  the  lumber  com- 
pany in  furnishing  an  unseaworthy  barge, 
and  in  not  keeping  her  free  from  water  and 
in  sending  tlie  de<cnsed  to  work  at  a  place 
known  to  It,  but  unlinown  to  him,  to  be  dan- 
gerous, without  warning  him  of  the  danger. 
And  this  brings  the  case  within  the  establish- 
ed rule  that  where  an  injury  is  the  result  of 
the  concurring  negligence  of  two  or  more  per- 
sons, although  acting  separately,  cither  or 
all  are  lial)lc.  Smith  v.  Rines,  2  Sumn.  .s:5S, 
Fed.  Cns.  No.  13,1(M);  Pirie  v.  Tvedt.  11.")  IJ. 
S.  43,  5  Sup.  Ct.  l(i;«,  llCl,  29  L.  Ed.  :ttl; 
Wnbnsli,  ptc,  Ry.  Co.  v.  Shacklet.  105  111. 
'M'A,  44  Am.  Rep.  701;  Con.  Ice  Machine  Co. 
V.  Keifer.  1.^4  III.  4S1,  2,-»  X.  E.  79!>.  10  h. 
R.  A.  UUU,  Zi  Am.  St.  Rep.  GHH;    Uawkesi- 
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worth  X.  Tbompson,  98  Mass.  77.  93  Am.  Dec. 
137;  Cuddy  t.  Horn,  46  Mich.  596,  10 
X.  W.  32,  41  Am.  Bep.  178;  Slater  v. 
Mergereau,  64  N.  Y.  138;  Brown  v.  Goxe 
Bros.  &  Co.  (C.  C.)  75  Fed.  089;  Flaherty  t. 
Northern  Pae.  Ry.  Co.  (Minn.)  40  N.  W.  160, 
1  L.  B.  A.  680,  12  Am.  St.  Bep.  654;  Ylllage 
of  CartervlUe  t.  Cook,  16  Am.  St.  Bep.  250, 
notes;  Gnlf,  Colo.  &  Santa  F6  By.  Co.  v. 
Bell,  8  Am.  Neg.  Bep.  159,  164,  notes.  In 
Smith  V.  Bines,  supra,  Mr.  Justice  Story 
says  with  reference  to  actions  of  this  charac- 
ter: "Nothing  Is  more  clear,  than  the  right 
of  the  plaintiff  to  bring  an  action  of  this  son 
against  all  the  wrongdoers,  or  against  any 
one  or  more  of  them,  at  his  election.  There 
is  no  principle,  upon  which  the  defendant 
haa  a  right,  in  any  courts  of  justice,  to  say, 
that  the  action  shall  be  several,  and  not 
Joint;  and  thus  to  take  away  the  right  of 
election,  which  the  plaintiff  has  by  law,  to 
make  it  Joint."  And  In  Pirie  t.  Tredt,  supra, 
Mr.  Chief  Justice  Walte  says:  "A  separate 
defense  may  defeat  a  Joint  recovery,  but  li 
cannot  deprire  a  plaintiff  of  his  right  to  pros- 
ecute his  own  suit  to  final  determination  in 
his  own  way."  Judge  Seaman  says  in  Brown 
T.  Coxe  Bros.  &  Co.,  supra,  that  the  creation 
of  a  Joint  liability  in  tort  does  not  deiieud 
upon  proof  that  the  same  act  of  wrongdoing 
was  participated  In  by  both  tort-feasors  and 
that  they  were  In  concert  and  had  a  common 
intent  or  were  engaged  in  a  Joint  undertak- 
ing: "But  the  rule  under  which  parties  be- 
come Jointly  liable  as  tort-feasors  extends 
beyond  acts  or  omissions  which  are  designed- 
ly co-operative,  and  beyond  any  relation  be- 
tween the  wrongdoers.  If  their  acts  of  neg- 
ligence, however  separate  and  distinct  In 
themselves,  are  concurrent  in  producing  the 
injury,  their  liability  is  Joint  as  well  as  sever- 
al. Kach  becomes  liable  because  of  his  neg- 
lect of  dnty,  and  they  are  Jointly  liable  for 
the  single  injury  Inflicted  because  the  acts 
or  omissions  of  both  have  contributed  to  it." 
Smith  V.  Day,  39  Or.  531,  64  Pac.  812,  65 
Pac.  1055,  is  not  in  conflict  with  this  doc- 
trine. In  that  case  the  defendants  were  act- 
ing independently  of  each  other,  without  con- 
cert or  common  purpose,  and  the  injury  was 
not  due  to  their  concurring  negligence,  al- 
tbongb  It  may  have  been  a  common  result 
to  which  the  act  of  each  contributed.  To 
make  tort-feasors  liable  Jointly  there  must 
be  some  sort  of  community  in  the  wrong- 
doing, and  the  Injury  must  be  in  some  way 
due  to  their  Joint  work,  but  it  is  not  neces- 
sary that  they  be  acting  together  or  in  con- 
cert if  their  concurring  negligence  occasions 
the  injury.  "Where  the  negligence  of  two 
or  more  persons  directly  concurs  to  produce 
an  injury  to  another."  holds  the  Supreme 
Court  of  Illinois  in  Con.  Ice  Madiine  Co.  v. 
Keifer,  supra,  "although  one  may  have  un- 
dertaken one  part  of  the  particular  work  and 
another  another  part,  and  the  negligence  oc- 
curs in  the  performance  of  each  of  the  sever- 
al parts  of  the  work  which  directly  contri- 


butes to  produce  the  injury,  all  will  be  li- 
able." 

We  are  of  the  opinion,  therefore,  that  tb» 
action  can  be  maintained  against  the  lumber 
company  and  the  steamship  company  Jointly. 
In  such  aetlon  a  plaintiff  may  recover,  if  at 
all,  against  both  or  either  of  the  defendants 
as  the  proof  may  warrant  Thompkius  v. 
Clay  St.  By.  Co.,  66  Cal.  163,  4  Pac.  1165; 
Winslow  V.  Newian,  45  111.  145;  Carpenter 
V.  Lee  and  Lowe,  5  Yerg.  (Tenn.)  265. 

It  is  contended  that  the  deceased  assumed 
the  Increased  risk  due  to  the  condition  of  the 
barge  at  the  time  he  went  to  work  thereon, 
but  there  is  no  proof  that  he  was  conscious 
of  the  danger,  or  had  knowledge  of  the  fact. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
be  proper,  not  Inconsistent  with'  this  opinion. 


CHAVES  et  al.  v.  MTER  et  al. 
(Supreme  Court  of  New  Mexico.    Feb.  2,  1906.) 

1.  Descbnt    and  Distribction  —  ACTIOX    BT 
Heirs — Recovert  of  Siiabe. 

The  complaint  exauiiiipd,  and  held  suffi- 
cient to  allege  that  plaintiffs  wore  the  owners 
of  the  fund  loaned  by  the  defendant  Myer  to 
the  defendants  Lucero. 

2.  Appeal— BEVXEw—QncsTioNs    Nor    Baisbo 
Below. 

Questions  not  presented  to  the  court  l>elow 
in  the  proper  way,  nor  to  this  court  by  assign- 
ment of  error,  are  not  the  subjects  of  review  by 
this  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §S  2968-2982.] 

3.  Trusts— FoixowiNO   Trust   Funds— Equi- 
TABI.E  Bemedy. 

The  equitable  remedy  given  a  cestui  que 
trust  to  follow  trust  funds  into  property,  in 
which  they  may  have  been  fraudulently  invented 
by  his  trustee,  is  not  talien  away  by  statutory 
provisions  affording  a  remedy  by  attncliment 
or  garnishment ;  but  the  legal  and  equitable 
remedies  are  to  be  considered  concurrent. 

4.  Same. 

Nor  is  such  equitable  remedy  defeated  by 
the  fact  that  the  cestui  que  trust  might  sue  the 
trustee  and  his  bondsmen  and  enforce  his 
claim  by  levy ;  the  rule  being  well  settled  that 
the  defrauded  party  has  his  option  either  to 
hold  the  trustee  personally  liablB.  or  t"  f"il'»,- 
his  money  into  the  property  in  which  it  has  been 
reinvested. 

[Ed.  Note.— For  cases  In  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  {  516.] 

6.  Same. 

Nor  is  the  remedy  of  the  defrauded  cestui 
que  trust  to  realize  out  of  such  property  pur- 
chased with  his  funds  affected  by  the  fact  that 
the  agreement  between  the  trustee  and  the 
owner  of  such  property  which  led  up  to  the  di- 
version of  such  funds  was  an  illegal  one ;  the 
cestui  que  trust  liaving  been  no  party  to  such 
agreement. 
_(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Benjamin  S.  Baker. 

Action  by  Ellas  Chaves  and  Emilia  Chavea 
deArmlJo  agaiustBeu  Myerand others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 
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William  B.  Ghllders,  for  appellants.  Sum- 
mers Burkbart,  for  appellees. 

POPE,  J.  This  Is  a  snlt  brought  by  the 
appellees,  Ellas  Cbaves  and  wife,  alleging  in 
their  complaint  substantially  as  follows: 
That  on  J^ovember  17,  1902,  plaintiffs  recover- 
ed a  judgment  In  the  district  court  of  Ber- 
nalillo county  against  the  defendant  Myer, 
individually  and  as  administrator  of  tlie 
estate  of  Rafael  Armljo,  deceased,  for  the 
sum  of  $2,207.08,  upon  which  Judgment  on 
November  28,  1902,  execution  was  Issued 
with  return  of  nulla  bona  dated  January  27, 
1903.  A  certlfled  copy  of  the  Judgment  Is 
attached  to  the  complaint  The  complaint, 
after  alleging  that  the  defendant  Myer  Is 
Insolvent,  avers  that  the  Judgment  was  for 
the  distributive  share  of  the  estate  of  the 
said  Rafael  Armljo  to  which  plaintifFs  are 
entitled.  It  is  further  alleged  that  on  March 
6,  1000,  the  defendants  Maria  A.  de  Lucero 
and  J.  Bias  Lucero,  her  husband,  executed 
and  delivered  to  the  defendant  Myer  a  mort- 
gage upon  certain  real  estate  in  Bernalillo 
county,  which  mortgage  was  duly  recorded 
March  7,  1900.  A  copy  of  the  mortgage  is 
attached  to  the  complaint  An  inspection  of 
this  shows  that  It  runs  to  Myer  personally, 
and  upon  the  following  conditions:  " U' 1 1 are- 
as the  said  parties  of  the  tlrst  part  (Maria 
A.  de  Lucero  and  J.  Bias  Lucero)  have  receiv- 
ed of  the  said  party  of  the  second  part 
(B.  Myer)  two  thousand  and  eight  dollars, 
said  sum  having  been  paid  to  the  said  second 
party  in  his  capacity  of  administrator  de 
bonis  non  of  the  estate  of  Rafael  Armljo, 
dec.,  to  whldi  said  estate  said  sum  of  two 
thousand  and  eight  dollars  Is  belonging: 
Now,  therefore,  if  within  the  time  of  limita- 
tion under  the  laws  of  the  territory  of  New 
Mexico,  regulating  the  administration  of  es- 
tates and  the  liability  of  administrators,  no 
claim  or  demand  shall  be  made  against  Ben 
Myer  as  administrator  of  snld  estate  nor  any 
proceedings  be  entered  against  him,  then  this 
Indenture  shall  be  null  and  void  and  of  no 
effect  otherwise  to  remain  in  full  force." 
It  is  further  alleged  that  at  the  time  of  the 
execution  and  delivery  of  this  mortgage  Myer, 
as  administrator  of  the  Armijo  estate,  had  In 
his  bands  the  sum  of  $2,008  which  "in  equity 
and  good  conscience  belonged"  to  plaintiffs, 
and  which  they  were  entitled  to  receive  from 
said  defendant  as  their  distributive  share  of 
said  estate,  which  said  Myer  and  said  3. 
Bias  Lucero  well  knew;  but  that  the  said  3. 
Bias  Lucero,  contriving  to  defraud  plaintiffs 
out  of  said  sum  of  money,  caused  said  mort- 
gage to  be  executed  and  delivered  to  the  said 
Myer  to  induce  him.  and  did  thereby  induce 
him,  to  procure  from  the  probate  court  of 
Bernalillo  county  an  order  authorizing  him 
to  pay  over  to  the  said  J.  Bias  Lucero  the 
said  sum  of  $2,008,  and  to  pay  to  him,  the 
said  Lucero,  under  said  order  the  said  sum 
of  money.  It  Is  further  alleged  that,  while 
by  the  terms  of  said  mortgnge  it  Is  condition- 


ed as  aforesaid.  It  was  In  truth  and  In  fact 
executed  for  the  purpose  of  securing  the  pay- 
ment of  any  Judgment  which  these  plaintiffs 
might  obtain  against  said  Myer  for  the  dis- 
tributive share  of  said  estate,  and  for  no  other 
purpose,  except  as  above  stated  to  induca 
Myer  to  turn  over  to  said  Lucero  the  above 
named  sum  In  his  hands  as  administrator 
and  to  enable  the  said  Lucero  to  get  posses- 
sion of  the  sam&  It  is  further  alleged  that 
said  order  allowing  the  payment  of  said  sum 
on  said  mortgage  was  obtained  without  notice 
to  plaintiffs,  although  Myer  and  Lucero  wril 
knew  that  plaintiffs  were  claiming  said  sum, 
and  that  thereafter  plaintiffs  appealed  from 
said  order  of  the  probate  court  to  the  district 
court  when  said  order  was  vacated  and  set 
aside  and  the  Judgment  of  November  17, 1902, 
above  referred  to,  was  entered.  Tbe  com- 
plaint also  alleges  that  plaintiffs  have  re- 
quested Myer  to  bring  suit  to  foreclose  said 
mortgage,  but  that  be  has  refused  so  to  do, 
and  complainants  pray  that  said  mortgage  be 
foreclosed  to  satisfy  said  Judgment  of  $2,- 
207JSS.  To  this  complaint  the  defendant  Myer 
answered,  in  effect  admitting  all  of  Its  al- 
legations. The  defendants  Lucero  demurred 
upon  the  ground,  first  that  said  complaint 
does  not  state  a  cause  of  action  against  de- 
fendants ;  and,  second,  upon  the  ground  that 
these  defendants  are  not  necessary  or  proper 
parties  to  the  action.  The  court  overruled 
the  demurrer;  and,  the  Luceros  electing  to 
stand  thereon,  Judgment  was  entered  granting 
the  relief  prayed.  Whereupon  the  last-nam- 
ed defendants  prosecute  their  appeal  to  this 
court 

The  assignments  of  error  and  the  briefs 
and  arguments  point  out  a  number  of  respects 
in  which,  it  is  alleged,  the  complaint  fails 
to  state  a  cause  of  action.  It  is  urged,  first 
that  there  Is  no  sufficient  allegation  that  the 
sum  of  money  advanced  by  Myer  to  Lucero 
belonged  to  the  plaintiffs,  and  that  thera 
could  not  be  any  such  allegation,  for  the  reason 
that  no  particular  sum  could  belong  to  any 
designated  legatee  In  advance  of  a  final  set- 
tlement of  the  Armljo  estate.  We  are  of 
opinion,  however,  that  the  allegation  that  the 
sum  held  by  Myer  as  administrator,  and  sub- 
sequently loaned  to  the  Luceros,  "in  equity 
and  good  conscience"  belonged  to  plaintiffs, 
and  that  they  "were  entitled  to  receive  [it] 
from  said  defendant  as  their  distributive 
share  of  said  estate"  sufficiently  alleged  own- 
ership, expeclally  when  taken  In  connection 
with  the  recital  and  finding  In  the  Judgment 
attached  to  and  made  a  part  of  the  complaint 
to  the  effect  that  "the  said  Ben  Myer  as  such 
administrator  has  settled  ail  claims  against 
said  estate  except  those  of  said  appellants" 
(Ellas  CUaves  and  wife,  the  plaintiffs  here- 
in). It  Is  further  contended  that  the  amount 
pnid  over  to  the  Luceros  was  a  part  of  the 
$2,207.53  which  the  Judgment  recites  belongs 
as  a  matter  of  fact  to  the  Luceros  as  their 
part  of  the  Armljo  estate.  We  find  nothing  In 
the  record  to  sustain  this  view.    On  the  QOUt. 
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trary,  It  to  dearly  averred  that  the  Bum  here 
in  controversy  was  a  fnnd  belonging  to  the 
plaintltfs  by  reason  of  the  fact  that  all  other 
claims,  both  In  the  nature  of  debts  and  be- 
quests, had  been  paid. 

It  Is  said,  further,  however,  that,  conced- 
ing the  liability  of  the  defendant  J.  Bias 
Lucero,  no  such  Ila'bllity  exists  against  the 
wife,  Maria  A.  Iiucero;  there  being  no 
allegation  that  she  knew  of  or  participated 
In  the  fraud.  No  such  point  was  apparently 
made  in  the  court  'below,  however.  The  only 
grounds  of  demurrer  there  urged  were,  first, 
tliat  the  complaint  "docs  not  state  a  cause  of 
action  against  defendants";  and,  second, 
"defendants  are  not  necessary  or  proper 
parties  totheactlon."  As  wassaldlnCrabtree 
V.  Segrlst,  3  N.  M.  (Gild.)  500,  6  Pac.  203: 
"It  does  not  appear  that  either  of  these 
points  was  raised  or  Insisted  upon  at  the 
trial,  and  we  are  therefore  of  opinion  that 
they  cannot  be  presented  and  urged  before 
us.  The  general  rule  that  only  such  assign- 
ments of  error  can  be  presented  to  the 
appellate  court  as  were  brought  to  the 
attention  of  the  trial  Judge,  so  as  to  permit 
of  their  correction  by  him,  Is  strengthened 
in  this  territory  by  tlie  statutory  provision 
that  'no  exceptions  shall  Ite  taken  In  an 
appeal  to  any  proceeding  in  the  district  court, 
except  such  as  shall  have  been  expressly  de- 
cided In  that  court.' "  But,  Independent  of 
this  consideration,  It  Is  clearly  averred  that 
Mrs.  Lucero  joined  in  the  note  and  mortgage 
■lade  to  Myer  in  exchange  for  plaintiffs' 
legacy.  She  admits  In  her  mortgage  that  the 
whole  amount  was  paid  to  her  and  to  her 
husband,  and  that  the  same  belonged,  when 
received  by  them,  to  the  Annljo  estate. 
Under  the  other  facts  averred  In  the  case  this 
ram  was  wrongfully  paid  to  and  received  by 
both,  and  no  reason  occurs  to  us  why  the  Hen 
siren  to  aecnre  the  repayment  of  this  amount 
dionld  not  be  foreclosed  as  against  both.  It 
Is  farther  to  be  noted  that  the  complaint  does 
not  ask  nor  does  the  decree  award  a  general 
Judgment  against  either,  but  is  confined  to  a 
provision  for  the  sale  of  the  pr<q;>erty  mort- 
gaged. 

It  is  also  urged  that  the  suit  cannot  be 
maintained  'because  an  adequate  remedy  ex- 
isted at  law.  In  that  the  plaintiffs  could  have 
sued  out  garnishment  upon  the  Lnceros  and 
thus  have  held  the  amount  loaned  them  to 
respond  to  the  Judgment  secured.  We  are 
unable  to  concur  in  this  view.  The  suit  here 
brought  is  for  the  purpose  of  Impressing  a 
trust  upon  the  mortgage  security  taken  by 
Myer  in  exchange  for  plaintiff's  money,  and 
is  designed  to  realize  the  amount  by  fore- 
closure of  the  lien.  The  character  of  the  ac- 
tion Is  one  peculiarly  of  equity  cognizance  as 
a  part  of  the  original  chancery  Jurisdiction. 
The  remedy  by  attachment  or  garnishment 
or  tM>tb  Is  not  a  common-law  one,  but  rests 
upon  statute.  It  is  well  settled  that  the  fact 
that  statute  may  have  given  an  additional 
toinedj    does    not    oust    the    courts    of 


pre-existing  Inherent  equity  Jurisdiction 
affording  tlie  same  result.  In  tiie  ab- 
sence of  words  In  the  statute  prohibitive  of 
such  concurrent  Jurisdiction.  Thus  In  1 
Poraeroy's  Eq.  Juris,  i  270,  It  Is  said: 
"There  Is  still  anotlier  principle  affecting  tlie 
equitable  Jurisdiction  which  remains  to  be 
considered  In  all  its  relations,  namel.v,  when- 
ever a  court  of  equity,  as  a  part  of  its  In- 
herent powers,  had  Jurisdiction  to  interfere 
and  grant  relief  In  any  particular  case  or 
under  any  condition  of  facts  and  circum- 
stances such  Jurisdiction  Is  not,  in  general, 
lost,  or  abridged,  or  affected,  because  the 
courts  of  law  may  have  subsequently  ac- 
quired a  Jurisdiction  to  grant  either  the  same 
or  different  relief  in  the  same  kind  of 
cases,  and  under  the  same  facts  or  cir- 
cumstances. •  •  •  In  other  words,  the 
exclusive  Jurisdiction  to  grant  purely  equi- 
table reliefs,  as  well  as  the  concurrent 
Jurisdiction  to  confer  legal  reliefs.  Is  stlU 
preserved,  although  the  common-law  courts 
may  have  obtained  authority  to  award  their 
remedies  to  the  same  parties  upon  the  same 
facts."  And  in  section  278,  among  the 
classes  of  cases  Instanced  In  which  this 
principle  has  been  applied,  are  "suits  to  re- 
cover a  fund  Impressed  with  a  trust  or  where 
a  trust  relation  In  view  of  equity  exists 
l)etween  the  parties  where  the  plaintiff 
might  recover  the  same  sum  by  an  action  of 
assumpsit  for  money  bad  and  recelvet^  or 
like  legal  action";  and  also  section  230, 
where  It  is  said  that  "a  statute  authorizing  a 
garnishment  by  a  proceeding  at  law,  does 
not  take  away  nor  abridge  the  equity  Juris- 
diction to  enforce  an  equitable  attachment 
or  sequestration  by  suit  under  the  same 
circumstances."  We  are  of  opinion,  however, 
that  the  remedy  by  garnishment  would  fall 
very  far  short  of  being  equally  plain,  ade- 
quate, and  complete  with  that  of  foreclo- 
sure. The  one  would  be  to  seek  a  Judgment 
against  the  Luceros  upon  the  incoming  of 
their  answer,  to  be  followed  by  an  effort  to 
find  unincumbered  property  out  of  which 
such  Judgment  might  be  realized,  while  the 
other  gives  the  direct  ren»edy  of  foreclosure 
upon  property  already  subject  to  a  lien.  We 
consider  thte  point,  therefore,  as  entirely  un- 
tenable. 

It  Is  further  urged  that  the  amount  for 
which  Judgment  was  rendered  was  excessive, 
In  that  it  could  at  most  have  been  only  for 
the  amount  of  the  trust  fund  diverted, 
whereas  Judgment  was  rendered  foreclosing 
the  lien  to  pay  the  entire  amount  of  the 
Judgment  secured.  We  do  not  find  It  neces- 
sary to  decide  this  question,  for  the  reason 
that  the  assignments  of  error  raise  no  point 
as  to  the  amount  of  the  Judgment.  It  has 
been  distinctly  held  by  this  court  that  it  will 
not  consider  questions  not  raised  by  the  as- 
signment of  errors.  Maxwell  v.  Tufts,  8  N. 
M.  401,  45  Pac.  879,  S3  L.  R.  A.  854;  Lamy 
T.  Lamy,  4  N.  M.  (Gild.)  29,  12  Pac.  650. 

It  Is  further  urged  that  the  form  of  moi'6- 


Digitized  by 


GoogT' 


236 


83  PACIFIC  REPOBTEB. 


(N.ll. 


gage  Is  purely  a  personal  security  to  Myer, 
that  It  could  be  enforced  only  by  him,  and 
the  plaintifl's'  redress  was  by  a  suit  against 
Myer  and  tiis  bondsmen.  We  do  not  consid- 
er this  position  weii  founded.  The  theory 
upon  which  the  action  was  brought  was  that 
Myer,  a  trustee,  iiad  invested  the  trust  funds 
in  another  form  of  property,  to  wit,  a  real 
estate  mortgage,  which  latter  he  was  hold- 
ing in  bis  own  name  in  disregard  and  defl- 
ance  of  bis  trust.  A  court  of  equity  will  not 
permit  an  administrator  under  such  circum- 
stances to  dictate  terms.  He  cannot  divert 
trust  funds  and  say  to  the  defrauded  cestui 
que  trust:  "Your  only  remedy  Is  to  sue  me 
and  secure  the  satisfaction  of  your  claim  by 
levy,  if  perchance,  I  still  have  the  property 
purchased  with  your  money."  On  the  con- 
trary, the  ancient  equitable  principle  is  that 
the  cestui  que  trust  under  such  circumstan- 
ces has  the  option  either  to  hold  the  trustee 
personally  liable  or  to  follow  bis  money  Into 
the  property  which  the  trustee  has  in  viola- 
tion of  his  trust  secured.  In  Oliver  v.  Piatt, 
3  How.  401,  11  L.  Ed.  622,  It  was  said  by 
the  court,  speaking  through  Mr.  Justice  Sto- 
ry: "It  is  a  clearly  established  principle  in 
that  [equity]  Jurisprudence  that  whenever 
the  trustee  has  been  guilty  of  a  breach  of  the 
trust,  and  has  transferred  the  property,  by 
sjile  or  otherwise,  to  any  third  person,  the 
cestui  que  trust  has  a  full  right  to  follow 
such  property  into  the  hands  of  such  third 
person,  unless  he  stands  in  the  predicament 
of  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration without  notice,  and,  if  the  trustee 
has  Invested  the  trust  property  or  Its  pi-o- 
ceeds  In  any  other  property  Into  which  it  can 
be  distinctly  traced,  the  cestui  que  trust  has 
his  election  either  to  follow  the  same  into 
the  new  Investment  or  to  hold  the  trustee 
personally  liable  for  the  breach  of  trust." 

The  general  principle  is  thus  stated  in  2 
Pom.  Eq.  Juris.  }  1051:  "A  constructive  trust 
arises  whenever  anotlier's  property  has  been 
wrongfully  appropriated  and  converted  into 
a  different  form.  If  the  person  having  mon- 
ey or  any  kind  of  property  belonging  to  an- 
otlier  In  his  hands  wrongfully  uses  it  for  the 
purchase  of  lands,  taking  the  title  in  lii«  own 
name,  or  if  a  trustee  or  other  fiduciary  per- 
son wrongfully  converts  the  trust  fund  into 
a  diffei-ent  si>ecles  of  property,  taking  to  him- 
self the  title,  or  if  an  agent  or  bailee  wrong- 
fully disposes  of  his  principal's  securities, 
and  with  the  proceeds  purchases  other  secur- 
ities in  his  own  name,  in  these  and  all  sira- 
lltir  ciises  equity  impresses  a  constructive 
trust  ui>on  the  new  form  or  species  of  prop- 
erty, not  only  while  it  is  In  the  hands  of  the 
original  wrongdoer,  but  as  long  as  It  can  be 
followed  and  identified  In  whosesoever  hands 
It  may  conic,  except  In  those  of  a  bona  fid" 
purchaser  for  value  and  without  notice;  and 
the  court  will  enforce  the  constructive  trusv 
for  the  benefit  of  the  beneficial  owner  or 
original  cestui  que  trust  who  has  thus  been 
defrauded."    And  in  2  Story  Equity  Juris- 


prudence, )  12.')8,  It  Is  said:  "The  genera! 
proposition,  which  is  maintained  at  law  and 
in  equity  upon  this  subject.  Is  that  if  any 
property,  in  its  original  state  and  form.  Is 
covered  with  a  trust  In  favor  of  the  princi- 
pal, no  change  of  that  state  and  form  can 
divest  It  of  such  trust  or  give  the  agent  or 
trustee  converting  it,  or  those  who  represent 
him  in  right  (not  being  bona  fide  purchasers 
for  valuable  consideration  without  notice), 
any  more  valid  claim  In  respect  to  It  tbau 
they,  respectively,  bad  before  such  change. 
An  abuse  of  a  trust  can  confer  no  rights  on 
the  party  abusing  it  or  on  those  who  claim  in 
privity  with  him.  This  principle  Is  fully  rec- 
ognized at  law  in  all  cases  where  it  is  sus- 
ceptible of  being  Itrought  out  as  a  ground 
of  action  or  of  defense  in  a  suit  at  law.  In 
courts  of  equity  it  is  adopted  with  a  uni- 
versalitv  of  application." 

It  is  further  urged  that  under  the  terms  of 
the  mortgage  default  had  not  occurred  Justi- 
fying a  foreclosure.  The  condition  of  the 
mortgage,  whether  viewed  from  the  stand- 
point of  the  actual  language  used,  or  as  11- 
Itmiined  by  the  allegation  ttiat  said  mortgage 
was  executed  "for  the  purpose  of  securing 
the  payment  of  any  Judgment  which  plaintiffs 
might  obtain  agaiust  Myer  for  their  di8tril>- 
utive  share  of  the  estate,  and  for  no  other 
purpose,"  was  satisfied  by  the  allegations  of 
the  complaint,  which  show  that  a  claim  had 
been  against  Myer,  as  administrator,  the  pro- 
priety and  seasonabieness  of  which  had  been 
established,  prior  to  the  bringing  of  this  suit, 
by  a  Judgment  of  the  district  court. 

Finally  it  is  argued,  and  with  special  em- 
phasis, that  upon  the  allegation  of  the  com- 
plaint tlie  mortgage  is  void  as  against  public 
policy,  and  cannot  lie  enforced.  It  is  urged 
that  the  allegation  to  the  effect  that  the  mortt 
gage  was  given  to  induce  the  administrator 
to  procure  from  tlie  probate  court  an  order 
allowing  him  to  pay  over  to  Lucero  the 
amount  in  hand  lielouging  to  appellees  is 
tantamount  to  an  allegation  of  a  conspiracy 
to  emliezzle  that  sum  of  money  In  the  hands 
of  the  administrator  and  to  defraud  appel- 
lees out  of  tiioir  interest  in  the  estate,  and 
that  a  court  of  c<iuity  will  leave  the  transac- 
tion where  it  finds  it  and  will  refuse  to  grant 
any  relief,  even  to  the  innocent  defraude<l 
owner  of  tlio  fund  misappropriated.  We  are 
imal>le  to  acquiesce  in  this  view.  Consider- 
ing first  the  character  of  the  agreement  be- 
tween Myer  and  Lucero.  we  incline  to  the 
opinion  that  the  allegations  of  the  complaint, 
when  fairly  construetl,  are  simply  to  the  ef- 
fect that  before  the  defendant  Myer  would 
loan  to  Liworo  the  fund  in  his  hands  belong- 
ing to  appellees  ho  exacted  from  the  Luceros 
the  mortgage  in  question;  and,  having  se- 
cured it,  he  thereupon  procured  an  order  of 
the  prolmte  court  permitting  such  loan. 
Whatever  may  be  said  of  the  transaction 
as  a  usurpation  of  power  by  the  administra- 
tor, we  believe  tliere  would  be  little  difficulty 
in  holding  that  it  fell  short  of  being  such  aa 
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agreement  aa  upon  principles  of  public  poll<7 
would  be  debarred  from  enforcement,  even 
bj  Myer  tiimself.  But,  taoweTer  tttta  may  be, 
we  are  nnable  to  aubacribe  to  tbe  view  tliat, 
wbere  by  fraud  between  two  partiea  there 
ia  effected  tbe  substitution  of  a  mortgage 
for  cash  belonging  to  an  innocent  ttiird  party, 
the  latter  is  delMrred  from  realizing  on  such 
security,  which  Is  practically  bis.  It  would 
be  using  tbe  law  as  a  means  of  fraud,  ratlier 
than  of  its  prevention,  to  bold  that  the  funds 
of  a  person  in  tbe  hands  of  a  trustee  may  ba 
converted  by  a  corrupt  agreement  between 
the  trustee  and  a  third  party,  and  yet  the 
cestui  que  trust  be  absolutely  remediless  to 
realize  on  the  security,  simply  because  the 
agreement  to  which  he  was  in  no  sense  a 
party,  and  for  which  be  may  liave  I)een  in 
no  sense  to  blame,  was  corrupt  Bereft  of 
his  property  by  the  fraud  of  others,  and  de- 
prived of  his  right  to  reclaim  it  or  its  equiv- 
alent because  they,  not  he,  had  been  dishon- 
est, he  would,  indeed,  have  reason  to  say 
that  the  law  was  a  mere  sham,  and  that  the 
conrta  were  without  efficiency  to  redress  pri- 
vate wrongs.  We  have  not  overlooked  the 
numerous  authorities  cited  by  appellants  to 
the  effect  that  the  law  will  not  lend  its 
•Id  to  the  enforcement  of  an  immoral  agree- 
ment or  one  in  contravention  of  public  policy, 
and  from  this  rule  of  law  there  can  be  no 
dissent.  The  extent  to  which  the  cases  go  is, 
however,  to  enforce  the  rule  agrainst  the  par- 
ties to  the  wrong,  not  against  tbe  innocent 
victim  of  it.  We  find  no  support  In  the  au- 
thorities nor  in  morals  for  tbe  contention 
that  one  may  wrong  another,  and  then  set 
up  the  wrong  as  a  defense,  wlien  called  to 
jicconnt 

The  judgment  of  the  lower  court  is  af- 
4rmed. 

MILLS,  C.  J.,  and  MANN,  McFIE,  and 
PARKER.  JJ.,  concur.  ABBOTT,  J,,  not 
having  heard  the  argument,  took  no  part  in 
tbia  decision. 


4U  N.  M.  US) 

JOHNSTON  V.  BACA  et  al. 

(Supreme  Court  of  New  Mexico.    Jan.  31, 1006.) 

1.  Attobnet  and  Client  —  Aqbeement  fob 
Ser  V  rcES— Tba  n  sfeb. 

An  attorney  at  law  cannot  transfer  to  an- 
■otber.  without  the  consent  of  his  client,  an  ex- 
ecutory agreement,  whereby  he  undertakes  to 
supply  professional  services  and  ability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Attorney  and  Clieot,  {  101.] 

2.  Bills  and  Notes— Defenses— Evidenc!!. 

In  tbe  case  at  bar,  irrespective  of  tbe  stat- 
ute (section  3021,  Comp.  Laws  1897,  which  pro- 
vides that  in  a  suit  by  or  against  tbe  heirs, 
executors,  administrators,  or  assies  of  a  de- 
ceased person,  an  opposite  part?  shall  not  obtain 
a  judgment  on  bvs  own  evidence,  in  respect 
to  any  matter  occurring  before  the  death  of  the 
deceased  person,  unless  such  evidence  is  corrobo- 
rated by  some  other  material  evidence),  the  de- 
fendants have  not  proved  by  a  preponderance  of 
tbe  evidence  tliat  tha  note  sued  on  was  not  to 


become  dne  and  payable  until  all  tbe  snlta  were 
finally  disposed  of. 
(Syllabus  by  tbe  Conrt) 

Appeal  from  District  Court,  Valencia  Oonn- 
1y;  before  Justice  Ira  A.  Abbott. 

Action  by  Florence  P.  Johnston,  adminis- 
tratrix, against  Roman  L.  Baca  and  others. 
Decree  for  plaintiff,  and  defendants  appeaL 
Affirmed. 

This  suit  was  originally  brought  by  Flor- 
ence P.  Johnston,  as  administratrix  of 
George  W.  Jolmston,  deceased,  and  as  ad- 
ministratrix de  bonis  non  of  tbe  estate  of  Thorn* 
as  A.  Finical,  also  deceased,  against  Roman 
L.  Baca  and  the  other  defendants.  Tbe  ac- 
tion was  based  upon  a  promissory  note  for 
$2,500,  dated  April  16,  1900,  payable  on  or 
before  one  year  after  date,  and  bearing  in- 
terest at  the  rate  of  12  per  cent  per  annum 
from  maturity  until  paid,  with  10  per  cent 
additional  on  amount  unpaid,  if  placed  for 
collection  in  the  bands  of  an  attorney.  The 
note  was  payable  to  Johnston  and  Finical, 
and  was  signed  by  all  of  the  defendants, 
who  to  secure  its  payment  executed  and  de- 
livered a  mortgage  on  certain  real  estate. 
The  complaint  was  in  the  usual  form  and  de- 
manded judgment  for  the  amount  due  on  the 
note  and  for  a  foreclosure.  The  defendants, 
in  an  amended  answer  filed  by  them,  admit- 
ted tbe  execution  and  delivery  of  the  note 
and  mortgage,  and  alleged  that  the  consid- 
eration therefor  was  for  legal  services  to  be 
rendered  In  the  district  court  and  Supreme 
Court  In  three  certain  cases ;  that  afterwards 
Finical  died  and  Johnston  retired  from  the 
practice  of  law;  and  that  they  were  compelled 
to  employ  one  E.  W.  Dobson  to  represent 
them  in  the  three  cases  under  an  agreement 
as  they  allege,  to  pay  him  what  his  services 
were  reasonably  worth.  Appellants  also  aver 
that  there  was  a  verbal  understanding  with 
Johnston  and  Finical  that  the  note  was  not 
to  become  due  until  afer  tbe  legal  services 
were  completed.  In  tbe  reply  plaintiff  ad- 
mitted that  the  note  was  given  on  account 
of  legal  services  rendered  or  to  be  rendered, 
and  that  Finical  died  in  February,  1901,  and 
that  Johnston  afterwards  became  ill  and  re- 
tired from  practice,  but  denied  all  of  the 
other  affirmative  matters  set  up  in  tbe  an- 
swer, denying  specifically  that  there  was  a 
failure  of  consideration,  or  that  the  defend- 
ants employed  E.  W.  Dobson,  Esq.,  as  their 
attorney  In  the  cases,  and  alleged  that  John- 
ston, as  surviving  member  of  tbe  firm  of 
Johnston  &  Finical,  employed  said  Dobson 
to  perform  tbe  services  which  their  late  firm 
agreed  to  attend  to  as  consideration  for  said 
note  and  mortgage,  and  that  said  Dobson 
had  performed  them,  with  tbe  knowledge  and 
acquiescence  of  the  defendants,  and  that 
said  services  were  reasonably  worth  the 
amount  specified  In  the  promissory  note.  A 
copy  of  the  agreement  between  Johnston  and 
Dobson  was  attached  to  and  made  a  part  of 
the  complaint;  and  shows  that  Dobson  and 


Digitized  by 


Google 


238 


85  PACIFIC  BEFORTER. 


CN.M. 


the  payees  of  the  note  were  each  to  receive 
a  moiety  thereof.  Mr.  Dobson  filed  an  In- 
tervening petition,  but,  as  he  has  not  joined 
In  the  appeal,  It  will  be  unnecessary  for  us  to 
refer  to  It.  The  case  was  tried  in  the  dis- 
trict court,  a  jury  being  waived,  and  judg- 
I  lent  was  rendered  in  favor  of  the  plaintiffs 
for  the  amouut  of  the  note  and  interest  and 
attorney's  fees,  and  a  decree  was  entered 
"oreclosing  the  mortgage.  From  this  judg- 
ment and  decree,  apiiellants  appealed. 

A.  B.  Renehan,  for  appellants.  McMUlcn 
&  Raynolds,  for  appellee. 

MILI^S,  C.  J.  (after  statins  the  facts). 
The  errors  relied  on  by  the  atipellants  in  this 
appeal  are  condensed  by  their  attorney  into 
two,  to  wit:  (1)  That  an  attorney  cannot 
transfer  an  executive  ngrponient  wlieroby  lie 
undortaljes  to  sui  ply  professional  ability  and 
knowledge  without  the  consent  of  the  other 
contractual  party;  and  (2)  that  the  consider- 
ation for  the  note  and  mortgage  sued  on 
failed,  first,  because  of  the  abandonment  of 
the  object  of  the  employment  by  .Tohnston  and 
Finical,  and,  second,  because  the  stipulated 
work  had  not  been  done  under  the  contract, 
and  that  therefore  the  plaintiffs  have  no 
cause  of  action. 

As  to  the  alleged  error  numbered  1,  we 
think  that  it  correctly  states  the  law,  but. 
In  the  findings  of  facts  made  by  the  trial 
court,  that  court  finds  that  the  contract  for 
the  employment  of  Dobson  by  .Johnston  "was 
made  with  the  acquiescence,  direction,  and 
consent  of  said  defendants,"  consequently  we 
shall  have  to  search  the  record  to  see  If  there 
Is  evidence  to  sustain  this  finding.  The  evi- 
dence discloses  that  John.ston  wrote  one  of 
the  defendants,  U.  L.  Baca,  Esq.,  who  seems 
to  have  acted  for  them  all,  at  Santa  FC, 
saying  that,  some  JO  days  before  he  had  writ- 
ten him,  he  had  to  give  up  the  practice  of 
law  on  account  of  his  health,  reminding  him 
that  he  (Johnston)  and  Finical  held  the 
note  for  fees  in  tlie  case,  and  stating  that  ho 
desired  to  make  arrangements  with  some  one 
to  go  on  with  the  case  upon  a  division  of  thf 
fee.  Other  letters  and  telegrams  are  In  ev 
dence;  one  dated  July  1,  1901,  from  Johnston 
to  Baca,  saying  that  he  had  turned  over  the 
matter  to  Mr.  Dobson,  as  per  request;  and  a 
telegram  from  Mr.  McMillan  to  Mr.  Baca, 
which  reads  as  follows,  to  wit:  ".Johnston 
sick.  Dobson  has  charge  of  case."  Mr.  Dob- 
son testified  that  Mr.  Johnston  told  liin\  that 
he  was  going  to  quit  the  i)ractice  of  law 
on  account  of  his  health,  that  he  had  threo 
cases  in  which  Mr.  Baca  and  the  other  mem- 
bers of  his  family  were  interested,  and  "tiiat 
Mr.  Baca  had  sngge<tod  or  agreed  that  he 
turn  the  cases  over  to  me  to  be  completed." 
Transcript  of  Record,  p.  70.  And  on  i)age 
71.  Transcript  of  Record,  he  testified  that: 
"Mr.  Baca  came  down  from  Santa  F^  and 
came  up  to  see  me,  and  asked  me  If  Mr. 
Johnston  bad  turned  over  those  papers  to 


me,  and  I  told  him  that  be  bad."  And  further 
on  the  same  page  be  testified :  "I  told  Mr.  Baca 
that Ibadthisarrangementwitb Johnston.  II« 
did  not  object  to  it  or  did  not  complain."  On 
cross-examinaticm  of  Mr.  Baca,  by  the  inter- 
vener, Mr.  Dobson,  the  following  questiona 
and  answers  were  given:  "Q.  Don't  you 
know,  as  a  matter  of  fact,  that  before  Mr. 
Johnston  brought  the  cases  to  me  that  you 
had  intimated  that  you  were  willing  I  should 
repre.'ient  you  in  these  cases?  A.  Tea,  sir. 
Q.  Before  he  turned  the  papers  over  didn't 
you  express  the  desire  to  have  me  employed 
to  succeed  him?  A.  Yes.  I  expressed  a  de- 
sire." The  record  further  shows  tliat  Mr. 
Dolj.son  fought  the  cases  with  great  ability 
and  determination.  We  think  that  this  doc- 
umentary and  verbal  testimony  amply  8ustain;s 
the  finding  of  the  court  "that  said  contract 
was  made  with  the  acquiescence,  direction, 
and  consent  of  said  defendants."  In  fact  we 
cannot  conceive  how  it  would  have  been 
pos:.!ble  for  the  court  to  have  made  any  other 
finding,  and,  as  the  defendants  bad  knowl- 
edge of  and  consented  to  the  change  of  at- 
torneys, the  first  alleged  error  is  disposed  of 
a«'l  falls  to  tlie  ground. 

This  leaves  only  the  last  part  of  the  second 
alleged  error  for  us  to  consider,  to  wit: 
That,  because  the  stipulated  work  had  not 
been  done  under  the  contract,  the  plaintiffs 
have  no  cause  of  action.  It  will  be  observed 
that  the  note  is  in  the  form  of  many  of  those 
used  In  this  territory,  except  that  it  is  pay- 
able in  gold  coin.  It  la  a  negotiable  instm- 
nient,  payable  on  or  before  one  year  after 
date,  and  bears  interest  at  the  rate  of  12  per 
cent,  per  annum  from  maturity  until  paid, 
and  provides  for  an  attorney's  fee  of  10  per 
cent,  on  amount  unpaid  If  placed  for  collec- 
tion in  the  hands  of  an  attorney.  There 
are  no  restrictions  in  it.  The  mortgage  also 
is  In  the  ordinary  form  of  those  used  in  this 
territory,  and  contains  no  restrictions  regard- 
ing foreclosure.  It  Is  an  axiom  of  law  that 
in  all  civil  cases  the  burden  of  proof  is  on 
the  party  holding  the  affirmative  of  any  is- 
sue. In  the  trial  below,  when  the  plaintiff 
introduced  the  note  and  mortgage  in  evidence, 
a  prima  facie  case  was  made,  and  the  plain- 
tiff was  entitled  to  judgment  as  prayed  for, 
unless  evidence  was  Introduced  by  defendants 
to  defeat  the  claim.  At  this  point  the  bur- 
don  of  proof  shifted  to  the  defendants,  and 
it  became  necessary  for  them  to  prove  by  a 
preponderance  of  the  evidence  the  afl[lrmn- 
tive  mat;:er  set  up  In  their  amended  answer, 
viz.,  that  the  note  did  not  become  dne  and 
payable  imtil  all  of  the  suits  which  .John- 
ston &  Finical  were  to  attend  to  on  behalf  of 
the  defenilnnts  should  be  finally  disposed  of. 
In  inaliing  tl^is  proof  we  think  that  appel- 
lants have  failed.  Mr.  R.  L.  Bnca  testified, 
as  appears  on  page  .'58  of  the  Transcript  of 
Record,  as  follows:  "Q.  What  did  he,  or 
the  firm,  agree  to  do?  A.  The  firm  agreed 
to  take  care  of  these  three  cases  for  $2,500 
in  the  district  court  and  in  the  Supreme 
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OoDFt  Of  New  Mexico,  aod  for  tliat  purpose 
I  was  to  give  ttaem  security  for  tbelr  labor 
and  wortc  tbat  they  were  to  render,  and  that 
this  security  would  never  be  demanded  of 
me  until  the  entire  three  cases  were  entirely 
adjudicated."  And  again,  on  page  67,  Tran- 
script of  Record,  Mr.  Baca  testified,  In  t«- 
spomie  to  a  question,  as  follows:  "A.  We 
will  take  care  of  these  cases  for  $2,500.  You 
give  me  the  security  for  the  work  we  are  to 
perform,  and  you  can  make  a  mortgage  on 
the  property,  signed  by  the  different  parties 
and  members  of  your  family,  so  that  we  may 
be  secured,  and,  wl>en  the  cases  are  over,  why 
then  payment  will  be  dne."  We  do  not  think 
that  this  testimony  Is  enough  to  vary  the 
tenns  of  the  note  sued  on,  or  that  by  it  the 
defendants  proved  by  a  preponderance  of  the 
evidencetheaffirmativematter  set  up  in  their 
answer,  that  tlie  note  was  not  to  be  paid  un- 
til the  suits  were  finally  ended.  In  addition, 
our  Legislature  has,  and  we  think  wisely, 
provided  that  "In  a  suit  by  or  against  the 
heirs,  executors,  administrators  or  assigns  of 
a  deceased  person,  an  opposite  or  interested 
party  shall  not  obtain  a  verdict,  judgment  or 
decision  therein,  on  his  own  evidence,  in 
respect  of  any  matter  occurring  before  the 
death  of  the  deceased  person,  unless  such 
evidence  is  corroborated  by  some  other  ma- 
terial evidence^"  Section  3021,  Comp.  Laws 
1897.  The  testimony  of  Mr.  Baca  as  to  ail 
matters  occurring  before  the  death  of  Mr. 
Johnston,  being  uncorroborated,  is  not,  in  any 
event,  sufficient  to  overturn  the  presumption 
raised  by  the  possession  of  this  unpaid  note 
by  the  administratrix. 

There  is  no  error  in  the  record,  and  tba 
Judgment  of  the  conrt  below  Is  therefore  af- 
flrmed,  and  the  cause  is  remanded  to  the 
district  court  of  Valencia  county,  for  further 
proceedings ;  and  it  Is  so  ordered. 

POPE.  McFIE,  MANN,  and  PARKER.  JJ., 
concur.  ABBOTT,  J.,  having  heard  the  case 
below,  took  no  part  in  this  decision. 


MILLER  V.  TERRITORY. 

(Supreme  Court  of  Oklahoma.    SpDt.  5,  1005. 
Rehearing  Denied  Jan.  6,  1000.) 

L  CniMisAi  Law— AppEAt^IUviEW. 

When  the  evidence  reasonably  supports  a 
verdict,  the  judgment  rendered  thereon  will  be 
■nstained.  even  though  the  greater  number  of 
witnesses  may  have  testified  favorably  to  the 
other  side. 

[E!d.  Note.— Kor  cases  In  point,  see  vol.  14, 
Cent.  Wg.  Criminal  r.«w,  «  12.'M;  vol.  15,  Cent. 
Dig.  Criminal  Law,  H  307*-.'?077.] 

2.  Witness— Credibujtt — Interest. 

It  is  not  error  to  «sk  a  witneHs  for  the  de- 
fendant any  question  which  is  rensonably  eal- 
cnlated  to  disclose  his  interest  in  the  rrsult  of 
the  trial;  and  where  a  witness  has  sijoied  an 
affidavit  for  a  diange  of  venue  the  prosecution 
may  ask  him  in  relation  thereto.  It  is  then  the 
province  of  the  jury  to  say  as  to  whether  he  has 
an  interest  in  the  ontcome  of  the  case  and  as 
.to  whether  sodi  interest,  in  any  degree,  in- 
flnencod  bis  testimony. 


8.  CsiMiMAi.  Law  —  DisoRTDiniia  WmncM 

— Pboceedinqs  fob  Coktemft. 

One,  George  Hodges,  was  indicted  with  the 
defendant  On  the  trial  the  defendant  asked 
that  the  witnesses  be  excluded  from  the  court- 
room, and  the  court  made  the  desired  order,  and 
also  stated  to  the  defendant  and  his  counsel 
that  if  they  expected  to  use  Hodges  as  a  witness 
he  should  be  excluded  from  the  courtroom  also. 
Hodges  remained  outside  for  a  short  time,  and 
then,  with  the  consent  of  the  defendant  and 
his  attorneys,  returned  to  the  courtroom  and 
listened  to  the  trial.  He  was,  by  the  defendant, 
olfered  as  a  witness.  When  his  testimony  was 
concluded,  the  court,  in  the  presence  of  Uie  jury, 
ordered  him  to  i>e  taken  into  custody  to  answer 
for  contempt  In  violating  the  order  of  the  court 
in  returning  to  the  courtroom  when  the  witnesses 
had  l>een  excluded;  the  court  stating  at  the  time 
that  he  would  dispose  of  the  matter  after  the 
trial  was  over.  Held,  that  as  the  witnesses  were 
excluded  at  the  request  of  the  defendant,  and 
the  court's  order  was  violated  with  his  knowl- 
edge and  consent,  all  of  which  was  known  to  the 
jury,  he  cannot  complnin  of  the  action  of  the 
court  looking  toward  the  punishment  of  a  wit- 
ness for  violating  such  order. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law.  {f  3007,  3008.] 

4.  WiTNi8»— CuinHAi.  Cask  —  ExAHiHATiOM 

BT  COVBT. 

A  trial  court  may,  in  its  discretion,  ask 
proper  questions  of  witnesses  in  a  criminal,  as 
well  as  a  civil,  case  for  the  purpose  of  eliciting 
the  real  facts.  Courts  are  organized  for  the 
administration  of  justice,  and  so  long  as  the 
court  does  not,  by  its  questions  or  conduct,  in- 
dicate its  views  as  to  the  matters  in  issue,  a 
defendant  will  not  be  heard  to  complain  of  any 
question  asked  by  it  which  is  reasonably  cal- 
culated to  elicit  the  truth.  De  Ford  v.  Pinnter. 
41  Pac.  96,  3  Okl.  80,  30  L.  R.  A.  722. 

[Ed.  Note. — For  cases  In  point,  see  vol.  80, 
Cent.  Dig.  Witnesses,  |8  852-^.] 

6.  Crtminat.  Law  —  Remabks  or  Judob  — 

Habmless  Ebbob. 

It  is  not  every  improper  remark  of  a  trial 
court  that  will  justify  a  reversal  of  a  criminal 
case.  If  the  remarks  are  surh  as  might  rea- 
sonably influence  the  jury  against  a  derendant, 
a  new  trial  should  be  (granted ;  but  if,  after  a 
full  consideration  of  the  entire  record,  it  is 
clear  tbat  the  verdict  is  right,  and  that,  even 
if  the  remarks  had  not  been  made,  tlie  jury 
could  not  reasonably  have  returned  a  different 
verdict,  the  judgment  will  be  aflirmcd. 

[Bd.  Note. — For  cases  in  noint,  soe  vol.  15, 
Cent.  Dig.  Criminal  Law,  H  3085,  3123.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County; 
before  Justice  J.  L.  Pancoast. 

Grant  Miller  was  convicted  of  cattle  theft, 
and  brings  error.    AtHrmed. 

Temple  Houston,  W.  W.  S.  Snoddy  &  Son, 
H.  A.  Nouh,  and  D.  P.  Marum,  for  plaintiff 
in  error.  P.  C.  Simons,  Atty.  Gen.,  and  D.  C. 
Smith,  Asst  Atty.   Gen.,  for  the  Territory. 

BURWELL,  J.  The  defendant.  Grant  Mil- 
ler, was  convicted  of  stealing  13  cows,  and 
was  stiitencpd  to  serve  a  term  of  seven  years 
In  the  territorial  i)enltentlary.  It  is  con- 
tended that  the  evidence  did  not  justify  the 
verdict.  We  have  examined  the  transcript, 
and  are  satisfied  that  it  is  sufiicient.  In  fact, 
it  makes  out  a  strong  case  against  the  de- 
fendant. 

During  tbe  cross-examination  of  one  of  the 
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defendant's  witnesses,  the  prosecuting  attoiv 
ney  tasked  him  if  he  was  not  a  warm  friend 
of  the  defendant,  and  be  answered  in  the 
negative.  He  was  aiso  asl^ed  if  he  bad  not 
made  an  affidavit  for  the  defendant  for  a 
change  of  venue,  and  during  bis  examinatiori 
on  this  point  the  court  asked  what  caused 
bira  to  take  sufficient  interest  In  the  matter 
to  lead  him  to  make  the  affidavit.  This  was 
not  error.  The  record  clearly  shows  that  ibe 
questions  were  askeil  for  the  sole  purpose 
of  enabling  the  jury  to  determine  as  to  wheth- 
er or  not  he  had  any  feeling  or  interost  in 
the  result  of  the  case.  The  admiltuig  or  ex 
eluding  of  this  evidence  was  a  uiatt.ir  large- 
ly within  the  discretion  of  the  court.  Wt 
cannot  say  that  there  has  been  an  abuse  of 
that  power. 

George  Hodges  was  Jointly  indicted  with 
this  defendant.  At  the  commencement  of  the 
tiial  all  of  the  witnesses,  at  the  defendant's 
request,  were  sworn,  admonished,  and  exclud- 
ed from  the  courtroom.  Hodges,  with  the 
consent  of  defendant's  counsel  (with  the  ex- 
ception of  Mr.  Marum,  who  subsequentl;. 
stated  to  the  court  that  he  had  nothing  to  do 
with  It),  returned  to  the  courtroom,  and 
beard  the  evidence  and  proceedings  of  the 
trial  until  be  was  called  to  testify  as  a  wit- 
ness for  the  defendant  The  court  asked 
counsel  if  the  witness  had  not  been  present 
lu  the  courtroom,  and  they  said  that  he  had. 
They  further  stated  that  they  had  conferred 
together  and  had  concluded  that  he  probably 
could  not  testify  In  any  event,  but  that  it  was 
always  the  intention  of  counsel  to  test  the 
question  6t  his  qualification.  The  court  then 
informed  counsel  that  the  witness  might  tes- 
tify, but  that,  if  he  did,  he  would  be  punished 
for  contempt  for  disobeying  the  order  of  the 
court,  as  Mr.  Hodges  and  counsel  had  been 
specifically  informed  that  he  should  be  ex- 
cluded from  the  courtroom  If  he  was  to  be 
need  as  a  witness.  He  took  the  witness  stand 
and  testified,  and  when  his  testimony  was 
concluded  the  court  ordered  the  sheriff  to 
take  him  into  custody  to  be  detained  to  an- 
swer for  contempt  in  disobeying  the  court's 
Instruction.  Was  the  court's  action  prejudi- 
cial to  the  defendant?  and,  if  so,  can  he  com- 
plain? A  defendant,  when  charged  with 
crime,  has  the  lawful  right  to  try  bis  own 
case,  or  he  may  be  represented  by  counsel, 
for  whose  acts  and  conduct  in  the  trial  of 
bis  case  he  is  responsible.  In  the  light  of 
the  record  it  Is  fair  to  assume  that  the  de- 
fendant knew  that  Hodges  had  been  given 
permission  by  bis  attorneys  to  remain  in  the 
room ;  but  whether  he  did  or  not  Is  immate- 
rial, as  they  were  his  representatives,  and 
be  was  botmd  to  take  notice  of  what  was 
transpiring  in  court  in  the  trial  of  bis  cause. 
He  knew  that  Hodges  was  in  the  room.  He 
also  knew  that  the  court  bad  referred  to  him, 
and  stated  that,  if  be  was  to  l>e  used  as  a 
witness,  be  should  remain  outside.  The  court 
acted  in  the  utmost  good  faith  in  calling  at- 


tentioD  to  Hodges  before  the  taking  of  evi- 
dence began,  while  the  conduct  of  counsel 
merits  disapproval  It  they  tliought  that 
they  had  a  right  and  intended  to  use  him, 
they  should  have  insisted  that  he  follow  tlie 
admonition  of  the  court;  and  if  they  let  him 
remain  in  the  courtroom  after  con.sultatlon 
together,  under  the  honest  belief  that  the  law 
excluded  him  from  testifying  as  a  witness, 
by  every  rule  of  legal  ethics  he  should  not 
have  been  offered. 

It  is  argued  that  the  order  of  the  court  In 
directing  Hodges  to  be  held  for  contempt  was 
calculated  to  weaken  bis  testimony  before 
the  jury.  But,  whether  calculated  to  weaken 
his  testimony  or  not,  the  condition  was 
brought  about  by  defendant's  own  counsel, 
and  the  facts  were  known  to  the  jury,  and 
were  such  as  to  reasonably  call  for  discipline; 
and  there  Is  no  difference  in  principle  !>•■ 
tween  this  case,  on  this  point,  and  any  other 
Often,  willful  contempt  of  court  committed 
during  the  trial  of  a  criminal  cause.  It  Is 
the  duty  of  trial  courts  to  guard  well  their 
expressions,  and  to  act  with  dignity  and  di»> 
cretion,  to  the  end  that  the  jurors  may  not  be 
influenced  by  anything  except  the  evidence, 
and  they  should  be  left  to  make  their  own 
deductions  therefrom.  Attorneys  also  owe  an 
equally  high  duty  to  the  court  They  should 
not  be  permitted  to  enjoy  the  benefits  derived 
from  questionable  conduct  unnoticed;  for,  if 
such  were  the  case,  then  the  services  of  the 
lawyer  who  acts  from  a  high  sense  of  duty 
would  be  unsought,  and  the  lawyer  who 
adopts  unprofessional  means  would  l>e  able 
to  render  his  client  the  more  valuable  serv- 
ice. A  defendant  is  entitled  to  a  fair  and  im- 
partial trial;  but  this  does  not  mean  that 
the  prosecution  alone  shall  be  fair,  and  the 
defendant  left  to  take  advantage  of  every 
cunning  within  his  power.  And  where  he,  or 
those  who  represent  him,  with  his  knowledge, 
do  wrongful  acts,  while  engaged  In  his  de- 
fense, which  reflect  discredit  upon  him  or  his 
witnesses.  It  is  only  just  that  he  should  suffer 
the  consequent  inferences  flowing  therefrom, 
should  those  facts  become  known  to  the  Jury. 
The  court  did  not  punish  Hodges  before  the 
jury.  It  only  ordered  him  held  to  answer 
for  contempt,  and  stated  that  he  would  dis- 
pose of  it  after  the  trial,  then  In  progress, 
had  closed.  Considering  all  that  transpired, 
the  defendant  has  no  just  ground  of  com- 
plaint. 

It  is  next  claimed  that  tbe  court  erred  in 
rsking  certain  witnesses  questions  during  the 
trial.  With  this  contention  we  cannot  agree. 
The  court  may,  in  its  discretion,  ask  proper 
questions  of  witnesses  for  the  purpose  of 
eliciting  the  truth ;  and  it  is  not  only  proper, 
'.  but  conditions  arise  sometimes  wherein  it 
becomes  Its  absolute  duty,  to  do  so.  A  court 
should  never  assume  the  attitude  of  a  prose- 
cutor, nor  should  it  Indicate  to  the  jury  by 
its  manner  or  the  form  of  its  questions  wtiat 
it  thinks  of  the  merits  of  the  case  on  trial; 
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but  a  ease  will  not  be  reversed  on  this  ground, 
except  where  there  has  been  a  clear  abuse  of 
Judicial  discretion. 

The  appellant  next  insists  that  during  the 
trial  of  the  case  the  court  made  remarl^ 
which  were  prejudicial  to  the  defendaat. 
Judging  from  what  appears  in  the  record, 
the  trial  was  not  a  pleasant  one.  The  feel- 
ing between  the  court  and  counsel  for  the 
defendant  was  somewhat  strained  through- 
out the  entire  hearing,  and  the  court,  on 
numerous  occasions,  criticised  the  conduct  of 
defendant's  attorneys,  insisting,  in  effect,  that 
they  were  endeavoring  to  make  the  trial  as 
unpleasant  as  possible.  There  are  some  things 
in  the  record  that  point  in  this  direction. 
But  the  court  bad  the  power,  if  this  was  true, 
to  correct  the  wrong  summarllj',  and  It  was 
not  compelled  to  excuse  the  Jury  to  do  so. 
It.  however,  did  not  confine  itself  to  reproof 
when  deserved,  but  gave  utterance  reflecting 
upon  the  good  faith  of  counsel  where  no  of- 
fense ought  to  have  been  inferred.  But  we 
have  read  the  entire  record  (which  is  a  very 
long  one,  containing  between  1,100  and  1.200 
pages),  and  are  firmly  convinced  that  the  de- 
fendant is  guilty  of  the  crime  charged  against 
Wro,  and  we  cannot  say  that  the  court  erred 
in  any  matter  which  probably  affected  the 
result  of  the  trial. 

We  have  not  discussed  separately  all  of 
the  assignments  of  error,  but  have  consider- 
ed them  all,  and,  after  considering  the  entire 
record,  have  concluded  that  the  Judgment 
ought  to  be  affirmed.  It  ts  so  ordered.  All 
of  the  Justices  concurring,  except  PAN- 
COAST.  J.,  who  presided  at  the  trial  below, 
not  sitting. 


HUFF  V.  TERBITOBT. 

(Snpreme  C!ourt  of  Oklahoma.    8ept.  5,  1905. 
Rehearing  Denied  Jan.  0,  190a) 

1.  Gbuubai.  Law— ApfeaJ/— Gokflictino  Evi- 
dence. 

Where  a  verdict  of  conviction  in  a  criminal 
cause  is  baaed  upon  oonSictinfr  evidence,  and 
tiiere  is  competent  evidence  tending  to  support 
each  material  averment  contained  in  the  in- 
dictment, this  court  will  not  attempt  to  weiKh 
such  conflicting  evidence  or  determine  the  credi- 
bility of  the  witnesses,  nor  set  aside  such  ver- 
dict. 

[Ed.  Note.— For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §§  3076,  3077.] 

2.  Same— Waiveb  of  Objections. 

Where  erroneous  ruling*  and  decisions  of 
the  trial  judge  are  not  excepted  to  at  the  time, 
and  exceptions  properly  saved,  sach  errors  will 
be  treated  as  waived  by  the  party  affected, 
and  objections  will  not  be  considered  for  the 
first  time  in  this  court. 

[Ed.   Note. — For  cases  in  point,   see  vol.   15, 
Cent.  Dig.  Criniinal  Law,  {  2656.] 

8.  Sake — Conduct  of  Tbial. 

Where  the  trial  judge,  in  the  course  of  the 
trial  of  a  criminal  cause,  propounds  such  ques- 
tions to  a  witness  for  the  defendant  as  reflect 
upon  his  credibility,  and  then  in  the  presence 
of  the  jury  orders  such  witness  under  arrest, 
such  action  ordinarily  constitutes  reversible  er- 
ror. But  where  counsel  for  the  defendant  malces 
DO  objection  to  such  examination  or  order  of 
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arrest,  and  takes  no  exceptions  to  such  action 
of  the  court,  the  error  will  be  treated  as  waived 
by  the  defendant,  and  will  not  be  available  on 
apjjcal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal   Law,  $  2118.] 

4.  Same  —  Instbuctions  —  Gekerai,  Objec- 
tions. 

Where  the  charge  to  the  jury  consists  of  a 
series  of  specific  instructions  separately  stated 
and  numbered,  a  general  exception  to  the  entire 
charge  will  not  be  available,  if  the  charge  as  a 
whole  generally  states  the  law  correctly. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  f  2025.] 

5.  Same. 

Where  a  party  desires  the  court  to  give 
any  particular  instruction,  or  to  more  definitely 
or  fully  state  any  proposition  embraced  in  the 
charge,  it  is  the  duty  of  counsel  to  prepare  and 
present  to  the  court  such  desired  instruction  and 
request  that  it  be  given ;  and  in  the  absence  of 
such  request  this  court  will  not  consider  an  ob- 
jection that  an  instruction,  correct  as  far  as  it 
goes,  does  not  fully  state  the  law,  or  that  the 
court  failed  to  instruct  njion  any  given  propo- 
sition, where  the  instructions  generally  cover  the 
subject-matter  of  the  inquiry. 

[Ed.  Note.— For  coses  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  1096.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Day  County; 
before  Justice  J.  L.  Pancoast. 

William  Huff  was  convicted  of  stealing  cat- 
tle, and  brings  error.    Afilnued. 

Harrison  &  Tracy,  W.  S.  WIshard,  and  Ap- 
pelget  &  Houston,  for  plaintiff  in  error.  P. 
C.  Simons,  Atty.  Gen.,  and  Don  C.  Smith, 
Asst.  Atty.  Gen.,  for  the  Territory. 

BTJRFOllD.  C.  J.  The  plaintiff  In  error 
was  convicted  in  the  district  court  of  Day 
county  of  the  crime  of  stealing  cattle,  and 
was  sentenced  to  seven  years'  confinement  In 
the  penitentiary.  He  filed  a  motion  for  new 
trial,  which  was  overruled,  and  he  now  brings 
the  cause  to  this  court  upon  a  petition  In 
error.  Numerous  causes  are  urged  in  sup- 
port of  the  application  for  a  new  trial,  and 
we  will  give  them  such  consideration  as  their 
merit  demands. 

The  first  contention  is  that  the  verdict  Is 
not  sustained  by  the  evidence.  This  Is  a 
fruitful  field  for  the  defeated  litigant,  and 
one  that  is  rarely  neglected,  yet  it  Is  one 
Into  which  appellate  courts  are  as  rarely  re- 
quired to  venture.  This  contention  Imposes 
upon  the  appellate  court  the  burden  of  re- 
viewing and  weighing  all  the  evidence  sub- 
mitted upon  the  trial  of  the  cause.  The  cases 
are  Indeed  few  in  which  a  jury  has  returnetl 
a  verdict  of  guilty,  and  the  trial  judge  has 
approved  the  verdict  and  rendered  a  judg- 
ment of  conviction,  without  any  evidence  rea- 
sonably tending  to  support  such  verdict 
This  court  has  laid  down  the  rule  in  numer- 
ous cases — In  fact.  It  has  become  the  settled 
law  of  this  territory — that  the  Supreme  Court 
will  not  set  aside  a  verdict  of  a  Jury  upon 
controverted  questions  of  fact,  when  there  Is 
evidence  reasonably  tending  to  support  the 
verdict    This  court  cannot  weigh  conflicting 
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or  contradictory  evidence.  Tbere  are  so 
many  considerations  which  must  necessarily 
l>e  talcen  into  account  in  weighing  evidence, 
or  in  determining  the  credibility  of  witnesses, 
wliich  are  apparent  to  the  careful  observer 
upon  the  trial  of  a  cause,  and  which  cannot 
be  transferred  to  paper  or  conveyed  to  the 
appellate  court,  that  experience  has  demon- 
strated that,  xmless  there  Is  an  absolute  ab- 
sence or  lack  of  evidence  upon  some  material 
clement  of  fact  necessary  to  sustain  the  ver- 
dict. It  is  unsafe  for  a  reviewing  court  to 
overturn  the  verdict  of  a  Jury.  In  the  case 
at  bar  there  is  a  sharp  conflict  in  the  evidence 
upon  every  material  averment  contained  In 
the  Indictment.  The  accused  not  only  at- 
tempted to  establish  an  alibi,  but  he  contested 
the  ownership  and  description  of  the  cattle 
alleged  to  hare  been  stolen,  and  numerous 
other  less  imporiaut  questions.  The  record 
discloses  that  there  was  some  evidence  rea- 
sonable tending  to  support  every  material 
averment  and  every  fact  necessary  to  war- 
rant a  verdict  of  conviction.  While  counsel 
in  their  argument  contend  that  there  is  an 
absence  of  evidence  upon  some  material 
points,  their  reasoning  goes  only  to  the 
weight  and  character  of  the  evidence  or  the 
credibility  of  the  witnesses.  Under  the  rule 
announced  by  this  court,  we  cannot  Interfere 
with  the  verdict  of  the  Jury. 

The  next  objection  pointed  out  In  the  brief 
of  counsel  for  plaintiff  In  error  is  directed 
against  the  conduct  of  cotmsel  for  the  prose- 
<'utlon.  During  the  examination  of  a  witness, 
counsel  for  the  prosecution  submitted  this 
question:  "Are  you  acquainted  with  Will 
Huff,  alias  S.  A.  Williams?"  To  which  coun- 
sel for  defendant  made  the  following  objec- 
tion: "We  object  to  the  form  of  the  ques- 
tion. We  object  to  the  word  'alias.'  It  is 
prejudicial."  To  which  the  court  remarked: 
"Well,  Just  leave  the  'alias'  out."  The  wit- 
ness answered,  "Yes,  sir."  There  was  no  ex- 
ception taken  to  the  ruling  of  the  court,  nor 
any  request  made  for  a  more  specific  ruling. 
It  Is  a  general  rule  of  practice  that  an  ob- 
jection made  and  not  ruled  upon  constitutes 
no  available  error,  and  a  ruling  of  the  court 
which  Is  not  excepted  to  at  the  time  presents 
no  question  for  review.  A  failure  to  ex- 
cept to  the  ruling  of  the  court  upon  any 
ijuestion  Is  an  acquiescence  In  such  rul- 
ing, and  waives  any  objections  to  the  ac- 
tion of  the  com't.  Nor  is  an  objection  alone 
suflldcnt  to  preserve  a  question  for  review  on 
appeal  or  eri'or.  "To  save  an  objection,  an 
e.vception  Is  necessary.  This  rule  is  as  well 
settled  as  that  requiring  an  objection  to  be 
made  when  the  action  deemed  to  be  erro- 
neous Is  taken.  In  the  absence  of  an  excep- 
tion, errors  committed  by  the  trial  court  will 
be  considered  waived."  8  Enc.  Pi.  &  Pr.  103. 
'  The  next  objection  Is  urged  against  a  state- 
ment of  counsel  made  during  the  progress  of 
the  trial.  The  record  contains  the  following: 
A^ueations  by  counsel  for  the  prosecution:  "Q. 
If  Mr.  Steve  Tucker  swore  upon  this  stand 


that  you  parties  all  went  out  there  from 
Cheyenne  to  this  round-up  about  1  o'clock,  was 
that  true  or  false?  A.  I  don't  know,  sir.  I 
didn't  go  from  Cheyenne.  Q.  If  be  swore 
that  you  and  Ed.  Woods  and  John  Reed  and 
Jeff  Chenoweth —  By  Counsel  for  Defendant: 
May  It  please  the  court,  I  object  to  any  such 
hypothetical  question  as  that  By  Counsel 
for  Prosecution:  That  is  what  be  testified 
to.  He  testified  be  and  John  Reed  and  the 
other  boys  went  out  together.  By  the  Court: 
Well,  you  can  put  your  question.  The  jury 
will  know.  Q.  If  he  swore  here  upon  this 
stand  and  In  this  court  that  be,  Steve  Tucker, 
and  you  and  John  Reed  and  Joe  Miller  and 
JeCF  Chenoweth  and  Ed.  Woods  went  out  to 
the  round-up  together,  was  that  true  or  false? 
A.  I  didn't  go  from  Cheyenne  with  him."  It 
is  insisted  that  the  foregoing  questions  were 
improper,  and  that  the  statement  made  by 
counsel  for  the  prosecution  was  a  misquota- 
tion of  the  previous  testimony;  tliat  the 
statement  was  untrue  and  prejudicial;  and 
that  the  court  should  have  sustained  the  ob- 
jection to  the  question.  We  have  examined 
the  entire  proceedings  as  disclosed  by  the 
record  relating  to  this  matter,  and  U  there 
was  any  error  committed,  either  by  counsel 
or  by  the  court,  no  exceptions  were  taken, 
and  the  error  is  not  revlewabla  Peters  y. 
United  States,  2  Okl.  116,  3S  Pac.  1031;  Stuts- 
man T.  Territory,  7  Okl.  490,  S4  Pac.  707. 
While  the  style  of  examination  here  resorted 
to  is  not  to  be  commended,  or  even  approved, 
it  does  not  constitute  such  prejudicial  error 
as  to  warrant  a  court  of  appeals  In  setting 
aside  the  verdict,  where  the  error  has  been 
waived  by  a  failure  to  present  proper  ob- 
jections and  preserve  proper  exceptions.  It 
has  always  been  considered  Improper  prac- 
tice for  counsel  to  ask  a  witness  for  his  con- 
clusion as  to  whether  the  testimony  of  an- 
other witness  is  true  or  false.  Each  witness 
must  state  the  facts  as  he  understands  them 
to  be,  and.  if  the  testimony  is  contradictory, 
it  is  within  the  exclusive  province  of  the  jury 
to  determine  the  credibility  of  the  witnesses 
and  decide  whom  they  will  believe,  and  which 
testimony  is  true,  or  which  Is  false.  This 
right  of  the  jury  cannot  be  Invaded  tinder 
the  guise  of  cross-examination,  and  one  wit- 
ness permitted  to  determine  the  truth  or  fal- 
sity of  the  statements  of  another;  and  when 
such  practice  is  resorted  to,  whether  objected 
to  by  adverse  counsel  or  not,  the  court  should, 
in  order  to  avoid  any  possible  prejudice, 
promptly  correct  such  abuse.  The  real  dan- 
ger lies  in  the  possibility  thnt  the  jury,  In- 
stead of  drawing  their  own  conclusion  from 
an  Impnrtinl  consideration  of  the  testimony 
as  detailed  by  the  witness,  may  accept  the 
conclusion  of  a  biased  and  prejudiced  wit- 
ness thnt  another  witness  has  testified  false- 
ly. Where  two  witnesses  contradict  each 
other,  the  jury,  and  they  alone,  must  deter- 
mine the  truth  or  falsity  of  the  testimony 
of  either.  Counsel  should  not  urge  these 
matters  tipou  the  attention  of  this  cou|:t, 
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wbere  tbej  have  not  Insisted  npon  a  rnllng 
by  The  trial  court,  and  sared  no  excq;>tlon  to 
inch  action  as  was  taken. 

The  next  contention  presented  Is  tbat  the 
court  erred  to  the  prejudice  of  the  plaintiff 
In  error,  by  ordering  the  arrest  of  the  wit- 
ness Tucker  during  the  trial,  and  In  the  pres- 
ence of  the  Jury.  It  appears  from  the  record 
that  one  Steve  Tucker  tvas  called  as  a  wit- 
ness on  behalf  of  the  defendant,  and  testified 
to  statements  which,  If  true,  would  establish 
an  alibi  for  the  defendant  After  he  had 
been  examined,  cross-examined,  re-examined 
and  reused,  but  before  leaving  the  stand, 
the  following  proceedings  occurred :  "By  the 
Court:  Did  you  say  you  were  an  uncle  of 
the  defendant?  A.  Yes,  sir.  By  the  Court: 
Didn't  you  testify  in  the  trial  at  Mangam 
that  yon  saw  this  defendant  on  the  7th  at 
the  round  up  on  Beaver  Dam?  A.  I  don't 
remember  that  I  did.  By  the  Court:  If 
yon  did  testify  to  that  as  a  fact,  was  It  true 
or  not?  A.  There  was  a  question  about  that. 
By  the  Court:  Did  you  see  him  there?  A. 
I  thought  I  did.  By  the  Court:  Well,  sir, 
why  have  you  testified  yon  didn't,  then?  A. 
I  said  I  didn't  remember  whether  I  did  or 
not  By  the  Court:  Ton  think  you  did?  A. 
I  can't  say.  When  I  got  there,  there  was  a 
good  many  of  the  fellows  there,  and  I  wouldn't 
say  for  sure  whether  he  was  there  or  not 
By  the  Court:  Mr.  Sheriff,  you  may  take 
this  man  and  take  charge  of  him."  Clearly 
this  action  by  the  court  In  the  presence  of  the 
jury  was  erroneous,  end  apparently  prejudl- 
ciaL  The  form  and  effect  of  the  questions 
propounded  to  the  witness  by  the  court  would 
tend  to  cast  a  doubt  upon  the  truthfulness 
of  his  answers  and  to  discredit  him  with  the 
jury. 

The  questions  propounded  by  the  court  are 
also  subject  to  another  objection.  They  dis- 
close the  views  of  the  court  upon  the  weight 
of  certain  testimony,  and  a  statement  of  the 
court  as  to  what  the  witness  has  testified  to 
previously,  which  the  witness  sought  In 
his  answer  to  contradict  and  explain.  It  Is 
practically  uniformly  held  that  It  constitutes 
reversible  error  for  the  trial  judge,  in  the 
coarse  of  the  trial  and  In  the  presence  of 
the  jnry,  to  indicate  bis  opinion  upon  the 
weight  of  the  evidence  or  credibility  of  a 
witness,  however  inadvertent  such  remark 
may  be,  and  it  la  universally  the  rule  that  a 
trial  judge  must  not,  by  remark  or  action, 
during  tbe  course  of  a  trial,  discredit  a  wit- 
ness in  tbe  presence  of  the  jury.  While  the 
character  and  manner  of  examination  by 
the  court  is,  we  think,  the  subject  of  criti- 
cism, the  action  of  tbe  court  !n  ordering  the 
arrest  of  the  witness  while  on  tbe  wltne.ss 
stand,  Is,  we  think,  such  an  Infringement  of 
the  rights  of  the  defendant  as  would  war- 
rant the  reversal  of  the  judgment  and  tbe 
granting  of  a  new  trial,  if  tbe  error  had  not 
been  waived  by  a  failure  to  object  or  except 
to  tbe  action  of  the  court.  While  the  pris- 
oner  made  no  objection  at  the  time,  and 


saved  no  exception  either  to  the  characttr  of 
the  questions  propounded  to  tbe  witness  or 
the  order  placing  him  in  custody,  It  Is  con- 
tended by  counsel  that  the  error  Is  funda- 
mental, and  will  be  reviewed  by  the  appel- 
late court  without  exception,  and  several  au- 
thorities are  cited  In  support  of  this  position 
Tbe  authorities  cited  do  not  support  the  con- 
tention. Where  the  defect  goes  to  the  juris- 
diction of  the  court,  or  tbe  sufficiency  of  the 
charge  to  support  the  judgment,  an  appellate 
court  will  examine  Into  sucb  questions,  al- 
though presented  for  the  first  time  in  said 
court,  unless  they  have  been  waived  by  some 
express  action  of  the  accused.  But  errors 
occurring  on  tbe  trial  of  the  cause  must  be 
excepted  to  and  presented  In  tbe  motion  for 
new  trial,  or  they  will  be  treated  as  waived 
by  the  accused.  The  proceedings  here  com- 
plained of  come  within  the  latter  class. 

The  next  objection  argued  Is  that  the  court 
erred  In  its  Instructions  to  the  jury,  and  this 
objection  embraces  two  complaints:  First 
that  tbe  court  failed  to  sufficiently  Instruct 
the  jury  upon  certain  questions  Involved; 
and,  second,  that  some  of  the  instructions 
given  were  erroneous.  The  general  rule  Is 
that  if  counsel  for  one  on  trial  for  crime 
desires  a  special  Instruction  given,  or  one  that 
Is  given  shall  be  made  more  specific  or  com- 
prehensive, then  such  counsel  shall  prepare 
the  instructions  desired,  present  It  to  the 
court  In  seasonable  time,  and  request  that  It 
be  given.  In  this  case  counsel  presented  no 
requests  for  Instructions,  and  tbe  ones  given 
by  the  court,  which  are  complained  of  as  be- 
ing Insufficient,  do  not  misstate  the  law,  but 
are  correct,  and  fully  define  the  offense  with 
which  tbe  prisoner  was  charged,  and  In  tbe 
absence  of  a  request  for  more  specific  Instruc- 
tions there  Is  no  available  error. 

That  some  of  tbe  Instructions  given  are 
erroneous  Is  the  next  proposition  submitted. 
The  Instructions  consist  of  18  distinct  prop- 
ositions of  law,  each  sepnrately  stated  and 
numbered,  and  tbe  twelfth  contains  this 
statement :  "Tou  are  further  Instructed  that 
the  Instructions  herein  given  you  must  be 
considered  as  a  whole.  You  are  not  to  con- 
sider any  single  one  or  more  of  the  instruc- 
tions separately  by  themselves,  but  must  con- 
sider all  of  the  Instructions  given  which  bear 
upon  any  given  proposition."  The  Instruc- 
tions as  a  whole  were  excepted  to  as  follows 
by  counsel  for  defendant:  "The  court  will 
please  note  an  exception  to  the  Instructions." 
And  the  foregoing  is  the  only  exception  t.nkcn 
to  the  Instructions.  In  the  case  of  Glascr  et  al. 
v.  Glaser  et  al.,  13  Okl.  389,  74  Pac.  944.  this 
court  held  tbat  "where  the  charge  to  the  jury 
consists  of  a  series  of  specific  instructions  sep- 
arately stated  and  numbered,  a  general  excep- 
tion to  the  entire  charge  will  not  be  available. 
If  any  one  of  said  instructions  are  correct" 
And  this  rule  Is  also  applicable  in  a  criminal 
cause.  State  v.  Wilgus.  32  Kan.  126,  4  Pac. 
218.  The  exception  taken  Is  a  general  one 
to  the  whole  charge,  and  does  not  make  spe- 
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clfic  objection  to  any  particular  portion  of 
tbe  charge.  The  iustructions  as  a  whole  em- 
liotly  the  law  as  applicable  to  the  case,  and, 
-while  some  particular  portions  might  be 
Improved  upon,  they  contain  no  such  erro- 
neous statement  of  the  law  as  was  lilcely  to 
mislead  the  jury.  We  have  examined  the 
«>ntire  record,  and  reviewed  the  evidence, 
the  rulings  of  the  court,  and  the  instructions 
given,  and  we  find  no  substantial  error  of 
which  the  prisoner  is  entitled  to  complain. 
The  judgment  of  the  district  court  is  aflSrin- 
«>d,  at  the  costs  of  the  plaintiff  In  error,  and 
the  cause  Is  remanded  to  the  district  court, 
with  directions  to  proceed  irame<liately  to 
have  the  judgment  of  conviction  executed. 
All  the  Justices  concur,  except  PAXCOAST, 
J.,  who  tried  the  cause  below,  not  sitting. 


LEWIS  V.  ClXXINiUIAM. 
(Supn^me  Court  of  Arizona.    March  30.  1006.) 

1.  Process— Service— AuxnoRiTY  to  Serve  — 
Statutks. 

Rev.  St.  1001,  par.  1101,  providps  that  when 
tlip  sheriff  is  a  party  to  an  notion,  process  may 
bo  executed  by  tiie  coroner  or  constable  of  the 
county  or  by  the  United  States  marshal,  or  a 
deputy,  or  by  a  person  appointed  by  the  i-uurt. 
ParaRrnph  l.'?10  declares  that  when  the  sheriff 
is  a  party  to,  or  id  interested  in  suit,  the  sum- 
mons shall  be  served  liy  any  constable  in  the 
county,  and  parnsmnh  1.^7  provides  that  sum- 
mons may  be  served  by  any  disiuterested  per- 
son competent  to  ninlte  oath  to  the  fact.  IlrJd, 
that  p.irngraphs  1101  and  1319,  did  not  require 
service  on  a  sheriff  who  was  a  party  to  an  ac- 
tion to  be  made  by  ttte  persons  designated  in 
such  paragraphs  to  the  exclusion  of  the  mode 
provided  in  paragraph  1.'527. 

2.  Appeal— l)EFAt-LT—V AC ATiox—RfcwiEw. 

An  order  denying  an  application  to  set  aside 
a  default  will  not  he  revei-sed  on  appeal,  unless 
it  appears  that  the  trial  court's  discretion  has 
been  abused. 

3.  Ji-D(iMK.M'  —  Default- Vacation— Denial 

— DlLlCEXCE- KVIDENCE. 

Wliere  a  sheriff  permitted  three  months  to 
elapse  after  the  entry  of  default  in  an  action 
against  him  before  moving  to  set  aside  the  de- 
fault, and  did  not  then  file  his  application  until 
after  judgment  was  rendered,  affidavits  that  at 
the  time  summons  was  served  he  was  extremely 
busy  with  the  criminal  business  of  the  county 
and  the  cares  of  his  office,  and  that  lie  was  con- 
stantly absent  from  his  office  on  business,  and 
entirely  forgot  and  overlooked  the  matter,  and 
the  neeessity  of  filing  his  answer  in  the  case, 
until  after  tiie  default  had  been  entered,  did 
not  constitute  a  sufficient  showing  of  diligence 
to  require  the  trial  court,  in  the  exercise  of  dis- 
cretion to  set  aside  the  judgment  and  open  the 
default. 

|Kd.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  U  3(K)-:{03.] 

Appeal  from  District  Court,  Cochise  Coim- 
ty;   before  Justice  Fletcher  >!.  Doan. 

Action  by  Frances  Cunningham  against  A. 
'.  Lewis.  From  an  order  denying  defend- 
aiifs  motion  to  set  aside  his  default  and  the 
judgment  entenxl  thereon,  he  appeals.  Af- 
firmed. 

Pickett  &  Bowman,  for  appellant.  Charles 
Blennian,  for  appellee. 


KENT,  C.  X  This  to  an  action  against  the 
sheriff  of  Coc-liI.se  county,  to  recover  the  val- 
ue of  certain  property  alleged  to  have  been 
wrongfully  seized  by  the  sberlfr,  and  for 
damages  for  the  alleged  wrongful  detention 
thereof.  The  summons  was  served  upon  the 
sbei'iff  by  a  disinterested  person,  on  August 
20,  lfl03.  No  api)earauce  or  answer  having 
been  filed,  tbe  default  of  the  defendant  was 
entered  on  September  30,  1903.  On  Decem- 
ber 22,  1!)03,  the  case  came  on  regularly  for 
trial,  and  tbe  defendant  not  appearing,  evi- 
dence was  introduced  to  sustain  the  plain- 
tiff's claim,  and  Judgment  entered  for  tbe 
plaintiff  for  the  sum  of  $000  and  costs. 
Thereafter,  on  the  same  day,  a  notice  of  mo- 
tion to  set  aside  the  default  and  the  judg- 
ment was  filed.  The  motion  was  thereafter 
heai-il  and  denied  by  the  court  From  the 
order  denying  the  motion  the  defendant  has 
appealed. 

It  is  claimed  that  the  court  did  not  obtain 
jurisdiction  of  the  defendant,  for  the  reason 
that  the  summons  was  served  upon  the  de- 
fendant by  an  individual,  and  not  by  an  offi- 
cer designated  by  the  statute,  or  a  person  ap- 
pointed by  the  court,  the  contention  of  the 
appellant  being  that  the  sheriff  by  virtue  of 
the  office  which  he  holds  to  not  within  the 
general  provision  which  permits  the  service 
to  be  made  by  a  disinterested  person.  The 
provisions  of  the  Code  (Uev.  St  1901)  bearing 
upon  the  question  are  as  follows:  Para- 
graph 1101  provides:  "When  the  sheriff  la 
a  party  to  an  action  or  proceeding,  the  process 
and  orders  therein,  which  otherwise  would 
be  the  duty  of  tbe  sheriff  to  execute,  must  be 
executed  by  the  coroner  or  constable  of  the 
county,  or  It  may  be  executed  by  a  United 
States  marshal,  or  a  deputy  United  States 
marshal,  or  a  person  appointed  by  the  court" 
Paragraph  131!)  provides:  "When  it  appears 
from  the  complaint  that  the  sheriff  is  a  par^ 
tj-  to  the  suit,  or  is  interested  therein,  the 
summons  shall  be  served  by  any  constable 
of  his  county."  Paragraph  1327  provides: 
"The  summons  may  be  served  by  any  disin- 
terested person  competent  to  make  oath  of 
the  fact"  We  do  not  construe  the  provi- 
sions of  paragraphs  1101  and  1319  as  re- 
quiring service,  when  the  sheriff  Is  a  party, 
to  be  made  as  therein  provided,  to  the  ex- 
clusion of  tbe  mode  provided  in  paragraph 
1327.  The  former  paragraphs  make  it  the 
duty  of  the  coroner  or  constable  to  serve  the 
process,  and  thus  provide  a  means  whereby 
such  service  may  be  had  by  an  officer  of  the 
law.  The  language  used  Is  mandatory,  but 
the  requirement  to  be  obeyed  relates  to  the 
duty  of  the  coroner  or  constable,  and  not  to 
tbe  method  to  be  chosen  In  effecting  the  serv- 
ice. Service  upon  a  sheriff,  therefore,  may 
be  made  in  the  manner  provided  in  any  one 
of  the  three  paragraphs  referred  to. 

It  Is  further  claimed  that  the  trial  court 
erred  in  not  setting  aside  the  default,  and  in 
not  granting  the  motion  for  a  new  trial,  it 
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appeflriiif;  from  tlie  affldarlta  Bubmitted  on 
said  motion  tbnt  the  Uefondant  had  a  sub- 
stantial and  meritorious  defense  to  the  ac- 
tion. Sncli  a  motion  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  Its 
action  in  ivtrarrl  thereto  is  not  to  be  disturb- 
hI  on  ui>i>eal  tinless  it  appears  that  such  dis- 
<-r«>tiun  lias  beeit  abnsed.  As  we  said  iu  the 
t-asc  of  Copper  King  of  Arizona  against 
Johnson  (Ariz.)  7t>  I'ac.  504:  "Circumstan- 
ces often  surround  the  scttiuR  and  trial  of  t 
case,  proiterl.r  cognizable  by  the  trial  Judge, 
which  may  not  always  appear  In  the  record, 
and  which  may  pi-operly  have  an  influence  in 
the  determination  of  a  motion  of  tills  char- 
acter. The  appellate  court  should,  therefore, 
in  its  review  of  such  a(!tion,  recognize  that 
such  matters  must  i-est  largely  in  the  sound 
discretion  of  the  trial  court,  and  upon  such 
review  should  not  disturb  such  action  and 
tlie  exercise  of  such  discretion,  unless  It 
clearly  appears  tliat  such  discretion  has  been 
abused."  In  the  case  before  us  the  time 
within  which  the  defendant  was  required  to 
appear  and  answer  e.xj)ired  on  September 
21st:  the  default  was  not  entered  until  Sep- 
tember 30th.  The  fall  term  of  the  court 
opened  on  the  first  Monday  in  December. 
At  that  time,  at  the  call  of  the  trial  calendar, 
as  appears  from  the  statement  of  counsel  for 
the  appellant,  he  gave  notice  in  open  court 
that  be  would  flic  a  motion  to  set  aside  the 
defanlt.  No  such  motion  was  filed,  and  there- 
after, on  the  22d  of  December,  the  case 
was  called  for  trial,  and  upon  evidence 
submitted  by  the  plaintiff,  the  defendant  not 
appearing.  Judgment  was  rendered,  and  not 
until  after  Judgment  was  rendered  was  any 
motion  made  to  set  aside  the  default.  The 
aflSduTlts  that  were  submitted  to  the  trial 
court  upon  the  motion  to  set  aside  the  de- 
fanlt fail  to  set  forth  any  facts  that  afford 
a  legal  escnse  for  the  want  of  diligence  on 
the  part  of  the  defendant  thus  shown  by  the 
record.  The  affidavits  state  in  substantrc 
that  at  the  time  of  the  service  of  the  sum- 
mons the  defendant  was  extremely  busy 
with  the  criminal  business  of  the  county,  and 
with  the  cares  of  his  otfice,  and  at  that  time 
and  thereafter  was  (•oustantiy  absent  from 
his  office  on  business,  and  that  he  entirely 
forgot  and  overlooked  the  matter  In  question 
and  the  necessity  of  filing  his  answer  in  the 
case,  nntll  after  a  defanlt  had  been  entered 
in  the  case.  If  It  can  l)e  said  that  such  ex- 
cuse might  well  appeal  to  the  discretion  of 
the  court,  and  l)e  ground  for  o|>euing  the  de- 
fanlt. it  affords  no  excuse  for  the  failure  to 
present  sn<'h  ground  to  the  court,  or  to  take 
action  to  set  aside  the  default  during  the 
three  months  that  elapsed  from  the  time  of 
the  entry  of  the  defanlt  until  the  trial  of  the 
action.  The  failure  to  exercise  reasonable 
diligence  In  moving  to  set  aside  a  default,  or 
in  preparation  for  trial,  is  proper  ground  for 
a  refusal  to  set  aside  such  default  or  judg- 
ment, even  thongli  It  may  appear  that  the  de- 
fendant has  a  good  defense  upon  the  merits. 


Simon  V.  Hengels,  107  111.  App.  174;  Turner 
V.  Threshing  Co.  (N.  C.)  45  S.  E.  781;  Texas 
Fire  Ins.  Co.  v.  Berr>-  (Tex.  Civ.  App.)  70  S. 
W.  21!>;  O'Conneil  v.  Friednjan  (Ga.)  45  H. 
E.  0(W. 

t.'pon  the  record  before  us.  It  docs  not  ap- 
pear that  the  trial  <-ourt  was  not  within  the 
e.\erci8e  of  a  wise  discretion  In  refusing  to 
.set  aside  the  default.  The  questions  which 
we  have  considered  are  the  only  ones  raised 
which  we  may  properly  consider  on  this  ap- 
peal. 

The  judgment  of  the  district  court  is  af- 
firmed. 


SLOAX, 
concur. 


CAMrBKLI.,    and    XAAE,    JJ., 


LEWIS  et  ux.   v.    IIEUKERA. 
(Supreme  Court  of  Arizona.    March  .TO,  1000.1 

1.  Deeds  —  Execution  —  Requisites  —  Ac- 

KNOWLEDOMEXT  —  CERTIFICATION  —  STATU- 
TORY   CONSTKUCTION. 

T'nder  Rev.  St.  1901,  par.  725,  providing 
that  every  deed  of  conveyanw  of  real  estate 
must  be  signed  by  the  grantor,  be  duly  acknowl- 
edged before  some  officer  authorized  to  take 
aoknowlecljimonts.  and  properly  certified  to  b.v 
him  for  registration,  no  deed,  unless  executed 
as  therein  provided,  will  operate  to  effect  a 
conveyance  of  real  estate. 

2.  Fraudulent    Conveyances  —  Deeds    of 
Gift— Action  to  Set  Aside. 

Under  Rev.  St.  1901,  par.  725,  providing 
that  every  deed  of  conveyance  of  real  estate 
must  be  signed  by  the  grantor  and  be  dul.v  ac- 
knowlpflged.  and  paragraph  26!)8.  ])rovidiUK 
that  every  gift,  conveyance,  or  cIiarKP  made  by  ii 
debtor  not  upon  valuable  consideration,  shall 
be  void  as  to  prior  creditors,  unless  such  debtor 
was  in  possession  of  property  within  the  state, 
subject  to  execution,  sufficient  to  pay  his  debts, 
where,  liefore  deeds  of  gift,  theretofore  execut- 
ed, were  acknowledged  in  compliance  with  such 
section  725,  i)laiutiff  became  a  creditor  of  de- 
fendant grantor,  who  was  not  then  possessed 
of  proiKTty  within  the  territory  subject  to  ex- 
ecution sufficient  to  pay  his  existing  debts,  such 
deeds  were  void  as  to  plaintiff. 

Appeal  from  District  Court,  Maricopa  Coun- 
ty; before  .Tustice  Edward  Kent. 

Action  by  Fred  Herrera,  receiver  for  the 
International  Bank  of  Nogales,  against  It. 
Allyn  Ix'wis  and  wife.  .Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Street  &  Alexander,  for  api>ellants.  Scllm 
M.  Fraukliu,  for  appellee. 

DOAN,  J.  On  August  25,  1903,  while  R. 
Allyn  Lewis  and  Ijictitla  M.  Lewis,  his  wife, 
were  in  (Jerniany,  Lewis  signed  and  delivered 
to  his  wife  a  deed  of  gift,  conveying  to  Iier 
certain  real  property  in  Phnenix,  Ariz.  The 
deed  was  not  ackno\vledge<l  until  January 
!),  1!K>4.  On  December  29,  190.3,  I^wis  signed 
and  delivered  to  his  wife  another  dee<l,  con- 
veying to  her  as  a  gift  the  same  projierty, 
but  with  a  more  accurate  description,  which 
second  deed  was  also  acknowledged  on  Janu- 
ary 0, 1904.  Both  deeds  were  recorded  In  Mari- 
copa county,  Ariz.,  on  the  lOtb  day  of  Jauu- 
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ary,  1004.  In  November,  1903,  Lewis  be- 
came indebted  to  tbe  International  Bank  of 
Ifogales,  whicb  indebtedness  was  subsequent- 
ly, in  June,  1004,  sued  on  by  Fred  Herrera, 
tbe  receiver  of  tbe  bank,  and  merged  Into 
a  Judgment  against  Lewis.  On  August  25, 
1003,  Lewis  was  solvent,  but  on  January  9, 
1904,  was  Insolvent  Tbe  suit  at  bar  was 
brought  by  Herrera,  receiver,  to  set  aside  the 
deeds  and  subject  the  property  therein  describ- 
ed to  an  execution  under  this  Judgment  It  is 
admitted  that  there  Is  no  fraud  in  fact,  or  no 
Intent  In  the  mind  of  Lewis  to  defraud  his 
creditors  In  tbe  transfer  made.  The  district 
court  rendered  Judgment  for  the  plaintiff 
upon  nn  agreed  statement  of  facts,  submitted 
by  the  respective  parties,  and  set  aside  the 
deeds  and  adjudged  them  to  be  void  and  of 
no  effect  against  tbe  plaintiff  Herrera,  and 
as  agnmst  the  levy  of  and  the  sale  under 
execulloQ,  under  the  Judgment  theretofore 
rendered  in  the  case  against  Lewis  In  June, 
1904.  Appellant  has  assigned  as  error  that: 
"The  court  erred  in  rendering  Judgment  for 
the  plaintiff  upon  said  statement  of  facts, 
and  in  holding  that  the  transfer  of  the  prop- 
erty by  the  deed,  executed  In  Germany  in 
August  1003,  by  the  husband  to  his  wife, 
did  not  carry  immediately  the  whole  title 
to  the  premises,  and  in  holding  that  until  the 
same  was  acknowledged  and  recorded  It  was 
a  legal  fraud  upon  the  creditors  of  the  bus- 
band,  arising  and  becoming  such  creditors 
after  the  signing  and  delivering  of  the  deed, 
and  before  the  acknowledgment." 

There  is  but  one  question  presented  in  this 
case,  and  that  is  the  operative  effect  of  the 
deed  from  Lewis  to  his  wife,  dated  August 
25,  1003,  as  against  the  bank  to  which  he 
became  indebted  In  November  following.  The 
contention  of  tbe  appellee  Iiereln  Is  that  un- 
der the  laws  of  Arizona,  no  conveyance  of 
real  property  Ig  valid,  as  to  third  persons, 
unless  it  is  signed  by  the  grantor  and  duly 
acknowledged  before  some  officer  authorized 
to  take  acknowledgments,  and  properly  cer- 
tified to  by  him  for  registration;  that  tbe  deed 
of  August  25th,  therefore,  did  not  become 
effective  as  an  Instnmient  to  convey  title 
until  It  was  acknowledged  on  January  9, 1904. 
This  case  presents  a  simple  question  of  stat- 
utory construction.  Paragraph  725,  Rev.  St 
1901,  reads:  "Every  deed  of  conveyance  of 
real  estate  must  be  signed  by  tbe  grantor, 
and  must  be  duly  acknowledged  before  some 
officer  authorized  to  take  acknowledgments, 
and  properly  certified  to  by  him  for  registra- 
tion." Paragraph  2C98  rends:  "Every  gift 
conveyance,  assignment,  transfer,  or  charge 
made  by  a  debtor  which  Is  not  upon  consid- 
eration deemed  valuable  in  law  shall  be  void 
as  to  prior  creditors,  unless  it  appears  that 
such  debtor  was  then  possessed  of  property 
within  this  territory,  subject  to  execution, 
sufficient  to  pay  bis  existing  debts.  •  •  •  >» 
The  provisions  of  paragraph  725,  above  cited, 
seem  to  us  to  permit  of  but  one  construction. 
When  It  says  that  every  deed  and  conveyance 


of  real  estate  must  be  signed  by  the  grantor 
and  must  be  duly  acknowledged  before  some 
officer  authorized  to  take  acknowledgments 
and  properly  certified  to  by  him  for  registra- 
tion. It  is  equivalent  to  saying  tbat  no  deed, 
unless  executed  as  therein  provided  will  oper- 
ate to  effect  a  conveyance  of  real  estate. 

This  construction  has  been  followed  in  tbe 
Interpretation  of  a  similar  statute  In  Ala- 
bama by  the  Supreme  Court  of  that  state 
in  Hendon  v.  White,  52  Ala-  597;  Chadwlck  v. 
Carson,  78  Ala.  116;  Watson  v.  Herring  (Ala.) 
22  So.  R.  28.  Tbe  United  States  Supreme 
Court,  In  Clark  ▼.  Graham,  6  Wheat  577, 
5  L.  Ed.  334,  and  the  Supreme  Court  of  Ohio, 
in  Smith's  Lessee  v.  Hunt,  18  Ohio,  260,  42 
Am.  Dec.  201,  have  also  placed  a  like  con- 
struction upon  a  similar  statute.  Neither 
the  deed  of  August  25,  nor  of  December  29. 
1903,  was  effective  to  convey  title,  imtll  ac- 
knowledged January  0,  1904;  and  before  that 
date  the  bank  became  a  creditor  of  the  gran- 
tor, Lewis,  and,  as  Is  admitted  In  tbe  agreed 
statement  of  facts,  Lewis  was  not  then  pos- 
sessed of  property  within  this  territory  sub- 
ject to  execution  sufficient  to  pay  his  exist- 
ing debts.  Tbe  deeds,  being  deeds  of  gift 
were  both  void  as  to  the  banlc,  and  as  to 
Herrera,  tbe  receiver,  under  the  provisions 
of  paragraph  2698,  above  cited. 

The  Judgment  of  the  lower  court  Is  there- 
fore affirmed. 

SLOAN  and  CAMPBELI^  JJ.,  concnr. 


04  Wyo.  47») 
HARDEN  T.   CARD. 
(Supreme  Court  of  Wyoming.    April  10,  1906.) 

1.  Exceptions,  Bill  or— Signing— Filino— 
Tiire. 

Rev.  St  1899,  f  .3743,  reqnirlnr  a  party 
taking  exceptions  to  reduce  them  to  writing  and 
present  them  to  the  court  or  tbe  Judge  thereof 
in  vacation  within  the  time  given  for  allowance, 
and.  If  found  true,  that  It  shall  be  the  duty  of 
the  court  or  jud^e  to  allow  and  sign  the  bill, 
whereupon  it  shall  be  filed  with  the  pleadings 
as  a  part  of  the  record,  does  not  require  that 
the  signing  or  filing  shall  occur  within  the 
period  granted  for  reducing  the  exceptions  to 
writing. 

2.  Same— MoTion  to  Stbikb— Aftidavits. 

A  motion  to  strike  a  bill  of  exceptions  be- 
cause it  was  not  presented  within  tbe  time  al- 
lowed and  was  incomplete  when  first  presented 
on  the  last  day  of  the  time  provided  cannot  be 
considered  on  aSidavits  of  counsel  explaining 
the  condition  of  the  bill  when  so  presented,  but 
must  be  decided  on  the  bill  itself  and  the  recitals 
contained  therein,  authenticated  by  the  sig- 
nature of  tbe  trial  judge. 

3.  Same— Statutes— CoNSTRHCTioN. 

The  provisions  of  the  Code  with  reference 
to  a  bill  of  exceptions  and  order  granting  time 
to  reduce  exceptions  to  writing  and  recitals 
iu  tbe  bill  as  to  Its  presentation  and  settlement 
should  be  liberally  construed,  to  tbe  end  that 
a  bill  which  the  trial  judge  has  signed  may  be 
sustained,  if  possible,  rather  than  defeated. 

4.  Same— CoRBECTioN  atter  Time. 

Under  Rev.  Sc  1899,  {  3743,  authorizing 
the  court  or  judge,  if  a  bill  of  exceptions  pre- 
sented for  signing  is  not  true,  to  correct  it  or 
suggest  corrections  to  be  made,  and  sign  tbe 
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wmp  after  It  ts  corrected,  where  It  was  im- 
Possible  for  plaintiff  in  error  to  complete  his 
bill  of  exceptions  within  the  time  allowed,  and 
the  bill  was  presented  on  the  last  day  allowed 
for  its  presentation  and  settlement  in  an  in- 
completed state,  the  court  had  power  to  permit 
its  correction  and  sien  the  same  as  though  prop- 
erly presented  within  the  time. 

5.  Same— Filing. 

A  bill  of  exceptions  is  not  properly  filed  as 
a  paper  in  the  case  until  allowed  and  signed. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  21, 
("ent.  Dig.  Exceptions.  Bill  of,  S  36.1 

6.  Courts  —  Recobdb  —  Withdrawal  ntov 

Fl  LESp-CORBECTION . 

It  is  within  the  power  of  a  trial  court  to 
permit  a  party  to  take  a  presented  bill  of  ex- 
ceptions temporarily  from  the  files  for  the  pur- 
pose of  making  suggested  corrections. 

7.  Exceptions.  Btix  of— Constriction. 

Where  a  bill  of  exceptions  stated  that  the 
motion  for  a  new  trial,  which  was  therein  set 
out  in  full,  and  appeared  to  be  properly  signed 
by  counsel,  was  filed  April  9.  1904,  which  was 
within  the  statutory  period.  It  did  not  disclose 
that  the  motion  was  unsiKned  when  filed. 

8.  Writ  of  Error  —  Review— Motions— Bill 
OP  Exceptions. 

An  order  granting  a  motion  to  amend  a  mo- 
tion for  a  new  trial  and  denying  a  motion  to 
strike  such  motion  for  a  new  trial  cannot  be  re- 
viewed, where  the  exception  taken  thereto  is 
not  preserved  by  a  bill  of  exceptions. 

9.  Exceptions,    Bill   of— Allowance— Uec- 

OBD. 

A  journal  entry  showing  the  allowance  of 
a  bill  of  exceptions  is  not  required. 

10.  Writ  of  Error  —  Bill  of  Exceptions  — 
Cebtificatio  n— Effect. 

A  certificate  of  a  trial  judge  that  the  bill 
of  ezceptioDs  was  presented  within  the  time 
allowed  but  was  found  to  be  incomplete,  where- 
upon leave  was  granted  to  complete  the  same, 
and  on  a  subsequent  day  the  defendant  present- 
ed the  foregoing  bill  as  a  completed  bill  of  excep- 
tions, and  asked  that  the  same  be  signed,  filed, 
and  made  a  part  of  the  record,  all  of  which  was 
accordingly  done,  to  which  plaintiff  objected  and 
excepted,  with  the  signature  of  the  trial  judge, 
sufficiently  showed  that  the  bill  was  "allowed." 

11.  Exceptions,  Bill  of— Filing. 

It  is  insuflJcient  that  a  bill  of  exceptions 
shows  that  it  was  filed  before  it  was  allowed. 

12.  Writ  of  Error— Bill  of  Exceptions— 
Cebtifioation. 

Where  a  bill  of  exceptions  and  original 
papers  required  to  be  sent  to  the  Supreme  Court 
by  Supreme  Court  rule  11  (2C  Pac.  lii)  were 
all  fastened  together,  and  the  clerk  certified  that 
they  constituted  "all  the  papers  filed  in  said 
case  now onfile"  iohisofiSce,  which  certificate  was 
dated  after  the  allowance  of  the  bill,  it  suffi- 
ciently showed  that  the  hill  was  filed  in  the 
clerk's  oflioe  after  it  was  allowed. 

13.  Same  — Dismissal  — ORorNDS  — Bill    of 
Exceptions  —  PREPABA-noN  —  Pages  — 

XUMBERISO. 

Failure  of  a  plaintiff  in  error  to  number 
the  pages  of  his  bill  of  exceptions,  as  required 
by  court  rule  12  (26  Pac.  xii).  is  not  a  ground 
for  dismissal  of  the  proceedings  in  error. 

Error  to  District  Court,  Carbon  County; 
Da^1d  H.  Craig,  .Tudge. 

Action  by  .1.  W.  Card  ngnliist  Ch.nrles 
Harden.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  brings  error.  On  motion  to 
strike  the  bill  of  exceptions  and  dismiss  tbo 
proceedings  in  error.    Denied. 

McMlcken  &  Blydenbnrgh  and  N.  E.  Cort- 
bell,  for  plalntlir  In  error.  X.  R.  Grceiifleld, 
for  defendant  In  error. 


POTTER,  C.  J.  This  cause  has  lM«n  sob- 
mltted  upon  a  motion  of  the  defendant  in 
error  to  strike  the  bill  of  exceptions  from  the 
files,  and  dismiss  the  proceeding  in  error. 
The  motion  to  dismiss  Is  based  uiion  the  ob- 
jections to  the  bill  of  exceptions ;  it  being  as- 
serted that  without  a  bill  none  of  the  ques- 
tions raised  by  the  iietltion  in  error  could  be 
considered. 

Several  objections  are  urged  to  the  bill. 
The  first  and  principal  objection  is  that  the 
exceptions  were  not  reduced  to  writing  and 
presented  for  allowance  within  the  time  giv- 
en for  that  puriwse.  It  appears  by  the  order 
overruling  the  motion  for  new  trial,  entered 
October  11,  1904,  that  the  defendant  below, 
plaintiff  In  error  here,  was  given  until  and 
Including  the  first  day  of  the  next  term  of 
court  to  prepare  and  present  bis  bill  of  ex- 
ceptions. The  next  term  of  court  following 
the  making  of  that  order  convened  March 
13,  1905.  It  Is  recited  in  the  concluding  por- 
tion of  the  bill  of  exertions,  immediately 
preceding  the  signature  of  the  district  Judge 
before  whom  the  cause  was  tried,  as  follows: 
"And  now  on  this  13th  day  of  March,  1005, 
the  same  being  the  first  day  of  the  next  stic- 
ceedlng  term  of  this  court,  and  within  the 
time  allowed  by  law  and  the  order  of  this 
court,  the  defendant  presents  to  the  court 
bis  bill  of  exceptions  herein.  Said  bill  of 
exceptions  being  uncompleted,  in  this,  tbat 
only  a  portion,  probably  a  little  more  than 
one-half,  of  the  evidence  and  exceptions  hav^ 
ing  been  transcribed.  The  defendant  then 
asked  leave  to  withdraw  the  same  from  the 
flies  of  the  court  for  the  purpose  of  com- 
pleting the  same  and  attaching  thereto  a 
transcript  of  the  remainder  of  the  evidence 
and  exceptions  In  said  case,  which  leave  was 
thercuiwn  granted  by  the  court;  neither  the 
plaintiff  nor  bis  counsel  being  present  In 
court  when  said  request  was  made  or  grant- 
ed, and  neither  the  plaintiff  nor  his  counsel 
having  any  knowledge  of  such  request  or  In 
any  way  consenting  to  the  granting  of  the 
same.  And  now  on  this  16th  day  of  May, 
1905,  the  defendant  presents  to  the  court  the 
annexed  and  foregoing  bill  of  exceptions  as 
the  completed  bill  of  exceptions  In  this  case 
and  asks  that  the  same  be  filed  with  the 
papers  In  the  case  as  a  part  of  the  record, 
but  not  spread  at  large  upon  the  Journal,  all 
of  which  Is  accordingly  done,  and  to  all  of 
which  the  plaintiff  by  his  counsel  now  and 
here  ohje<'ts  and  excepts."  There  is  also  a 
pencil  lueniornndum  on  the  bill  as  follows; 
"Presented  Man-b  1.3tb.  1005.  D.  II.  C, 
Judge."  At  the  foot  of  the  bill  appears  a 
stnteuient  written  with  a  lead  pencil,  over 
the  .«lgnature  of  the  attorney  for  the  plalntiflf 
below,  dntwl  May  16,  1005,  admitting  that 
the  bill  then  signed  contained  substantially 
a  correct  transcript  of  the  testimony  and 
exceptions,  but  objecting  to  the  bill  belrig 
signed  on  the  ground  that  It  w^as  not  pre- 
pared and  prescnte<l  within  the  time  allowe<l, 
and  re<iuestlng  the  court  to  certify  the  facti» 
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as  to  the  time  when  said  bill  was  presented, 
and  Its  form  when  first  presented  on  March 
13,  1905. 

The  statute  provides:  "The  party  object- 
ing to  the  decision  must  except  at  the  time 
the  dwlsion  Is  made ;  and  time  may  be  given 
to  reduce  the  exception  to  writing,  but  not 
beyond  the  first  day  of  the  next  succeeding 
term."  Itev.  St  1890,  S  3740.  "When  the 
decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufliciently  ap- 
pear In  tiie  entry,  or  the  exception  Is  to  tUe 
opinion  of  the  court  on  a  motion  to  direct  a 
nonsuit,  to  arrest  the  testimony  from  the  jury, 
or  for  a  new  trial  for  misdirection  by  the 
court  to  the  jury,  or  because  the  verdict,  or 
If  a  jury  was  waived,  the  finding  of  the 
court,  is  against  the  law  or  the  evidence,  the 
party  excepting  must  reduce  his  exception  to 
writing  and  present  it  to  the  court,  or  to 
the  judge  thereof  in  vacation,  within  the  time 
given  for  allowance.  If  true,  it  shall  be  the 
duty  of  the  court,  if  presented  in  open  court, 
or  the  judge  of  the  court  before  whom  the 
cause  was  tried,  if  presented  in  vacation,  to 
allow  and  sign  it,  whereupon  It  shall  be  filed 
with  the  pleadings  as  a  part  of  the  record, 
but  not  spread  at  large  upon  the  journal.  If 
the  writing  is  not  true,  the  court  or  the  judge 
In  vacation  shall  correct  It,  or  suggest  the 
correction  to  be  made  and  It  shall  then  be 
signed  as  aforesaid."    Rev.  St  1899,  g  3748. 

It  Is  not  contended  that  the  bill  Is  render- 
ed Imperfect  from  the  fact  that  it  was  not 
signed  until  after  the  expiration  of  the  time 
allowed  for  Its  presentation.  Our  statutes 
above  quoted  do  not  require  that  the  sign- 
ing or  filing  shall  occur  within  the  period 
granted  for  reducing  exceptions  to  writing. 
If  the  bill  is  presented  within  the  time  al- 
lowed, the  court  of  judge  may  take  a  rea- 
sonable time  before  signing  to  examine  the 
same,  and  make  or  suggest  necessary  correc- 
tions. That  Is  the  recognized  doctrine  even 
where  the  statute  seems  to  require  the  bill 
not  only  to  be  tendered,  but  signed  and  filed 
within  the  limited  time  allowed.  3  Ency. 
PI.  &  Pr.  474.  When  time  has  been  given 
not  beyond  the  period  permitted  by  the  stat- 
ute, and  the  bill  Is  seasonably  presented, 
the  court  or  judge  has  jurisdiction  to  settle, 
allow,  and  sign  the  same;  and  the  fact  that 
the  signing  does  not  occur  until  after  the 
time  allowed  for  presentation  will  not  de- 
feat a  bill  timely  and  properly  presented. 
This  rule  Is,  we  believe,  well  understood  and 
unquestioned  in  this  jurisdiction.  Where  the 
time  of  signing  Is  not  mentioned.  It  ought 
probably  to  be  presumed  that  the  act  oc- 
curred at  the  date  of  presentation,  or  at 
least  within  the  time  allowed  lor  presenta- 
tion. But,  as  the  statute  does  not  require 
the  bill  to  be  signed  within  the  time  allowed 
for  reducing  it  to  writing  and  presenting  It 
for  allowance,  and.  In  practice,  a  bill  is  per- 
haps seldom  signed  within  such  time,  where 
the  full  time  Is  taken  by  counsel  for  prepara- 


tion, no  substantial  reason  Is  perceived  for 
resorting  to  the  fiction  of  signing  as  of  the 
date  of  presentation.  That  may  be  necessary 
under  statutes  differently  worded.  The  Ktat- 
utes  of  the  various  states  show  such  a  mark- 
ed dissimilarity  on  the  subject  of  bills  of 
exceptions,  that  the  decisions  of  other  states 
assist  but  slightly  in  determining  the  proper 
practice  under  our  own  statutory  i)rovisioiis. 

It  is,  liowever,  seriously  contended  tli:it  the 
bill  was  not  presented  within  the  time  aIlowc<l, 
for  the  reason  that  It  appears  by  the  con<-lud- 
ing  certificate  that  it  was  in  an  Incomplete 
condition  when  first  presented,  and  that  the 
time  had  expired  when  finally  presented  as 
completed  on  May  16,  1905.  An  affidavit  of 
one  of  the  attorneys  for  plaintiff  in  error 
has  been  filed  In  this  court  for  the  purpose  of 
explaining  the  condition  of  the  bill  when  pre- 
sented on  the  first  day  of  the  March  term, 
and  justifying  the  failure  of  counsel  to  pre- 
sent it  at  that  time  In  Its  present  complete 
form.  But  that  affidavltcannot  be  considered. 
The  question  raised  must  be  determined  upon 
the  bill  It.ieif,  and  the  recitals  therein  con- 
tained, which  are  authenticated  by  the  signa- 
ture of  the  trial  judge.  3  Ency.  PI.  &  Pr. 
513.  514 ;  Van  Horn  v.  State,  5  Wyo.  501,  40 
Pac.  904;  Bank  of  Chadron  v.  Anderson.  7 
Wyo.  441,  63  Pac.  380.  It  Is  the  settled  doc- 
trine in  this  state  that  the  Code  provi8ion» 
with  reference  to  bills  of  exceptions  are  en- 
titled to  receive  a  liberal  construction.  Stir- 
ling V.  Wagner,  4  Wyo.  5,  31  Pac.  1032,  32- 
Pac.  1128.  And  the  order  granting  time  to 
reduce  exceptions  to  writing  baa  been  liber- 
ally construed  so  as  to  preserve,  rather  than 
deny,  the  right  of  a  party  to  present  his  bill 
of  exceptions  for  allowance.  Conway  v. 
Smith  Merc.  Co.,  6  Wyo.  327,  44  Pac.  940,  4» 
L.  R.  A.  201 ;  Jones  v.  Bowman,  10  Wyo.  47, 
65  Pac.  1002.  Upon  the  same  principle,  the- 
recltals  In  the  bill  as  to  its  presentation  and 
settlement  ought  to  be  liberally,  though  rea- 
sonably, construed,  to  the  end  that  the  bill, 
which  the  trial  jadge  has  deemed  proper  to 
be  signed,  may  be  sustained,  If  possible,  rath- 
er than  defeated. 

It  Is  to  be  remembered  that  this  is  not  a 
proceeding  to  compel  the  signing  of  a  bill. 
Here  the  judge  signed  a  bill,  and  the  question 
Is  one  of  jurisdiction — ^whether  he  had  or  bad 
not  the  right  upon  the  facts  set  forth  in  the 
bill,  to  sign  It ;  and  the  presumption,  if  any. 
Is  in  favor  of  the  regularity  of  his  act  It 
does  not  follow  that  because  the  judge  might 
lawfully  have  refused  to  sign  the  bill  as 
presented  on  the  first  day  of  the  term,  on 
account  of  Its  Incompleteness,  he  would  not 
be  authorized  to  make  or  cause  or  allow  to 
be  made  such  necessary  or  proper  additions 
as  to  constitute  it  a  true  bill,  and  then  to 
sign  It  as  corrected  and  completed.  The  stat- 
ute cnntemplates  that  a  bill  may  require 
correction  before  allowance  and  signing,  and 
expressly  permits  the  court  or  judge,  if  the 
writing  be  not  true,  as  presented,  to  correct . 
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it  or  suggest  the  correction  to  be  made,  and 
then  to  sign  It  We  observe  nothing  In  the 
Btatnte  which  reqnlres  that  a  bill  presented 
In  time  shall  be  ready  for  signing  before  the 
«xpiration  of  the  time  granted  for  reducing 
the  exceptions  to  writing.  It  may  be  con- 
ceded that  it  Is  the  duty  of  a  party  desiring 
to  preserve  his  exceptions  to  prepare  and  pre- 
sent a  bill  fairly  and  fully  setting  forth  the 
facts  upon  which  the  rulings  of  the  court 
-excepted  to  were  made;  and  that  the  draft 
«o  presented  should  state  all  the  evidence,  as 
he  onderstands  It,  upon  which  the  verdict  or 
findings  were  based,  where  the  exception  Is 
to  the  overruling  of  a  motion  for  new  trial 
on  the  ground  that  the  verdict  or  findings 
are  not  supported  by  the  evidence;  and  we 
think  such  a  duty  does  rest  upon  the  ex- 
ceptant It  might  even  be  conceded  that 
where  a  presented  bill  confessedly  lacks  much 
of  the  material  evidence,  which  Is  afterwards, 
and  after  the  time  allowed  for  presentation. 
Inserted,  but  without  the  consent  of  the  court, 
or,  perhaps,  with  such  consent  that  a  manda- 
mus would  not  He  to  require  the  allowance 
and  signing  of  the  bill,  though  we  are  not 
prepared  to,  nor  Is  It  necessary  that  we  do, 
decide  that  question.  It  cannot,  however,  be 
doubted  that  If  all  the  facts  are  not  set  out 
in  full  or  as  the  court  or  Judge  understands 
them,  or  If  all  the  evidence  is  not  embraced 
In  the  draft  as  presented,  where  It  should  be 
embraced  to  properly  explain  the  exception, 
the  court  or  Jndge  may  make  or  cause  the 
necessary  corrections  to  be  made  to  conform 
the  bill  to  the  truth,  not  only  by  changing 
Incorrect  statements  of  fact  and  striking  out 
matters  Improperly  Included,  but  by  adding 
omitted  evidence.  Such  authority  Is  clearly 
conferred  by  the  statute.  How  far  a  Judge 
ought  to  go  In  correcting  a  bill,  rather  than 
to  refuse  his  signature.  Is  not  the  question 
before  us. 

As  It  Is  not  the  duty  of  the  Judge  to  prepare 
a  bill  In  the  first  instance,  he  might  perhaps, 
rightfully  refuse  to  accept  or  correct  a  bill 
which,  tliough  It  ought  to  contain  all  the 
evidence,  admittedly  lacks  a  large  part  of  It 
at  least  if  there  appears  to  be  no  reasonable 
excuse  for  such  omission.  But  it  is  evident 
that  counsel  may  In  good  faith  insert  in  his 
proposed  bill  all  that  he  deems  essential  to 
properly  bring  up  his  different  exertions, 
and,  where  the  evidence  is  necessary,  all 
that  he  understands  the  evidence  to  be;  and 
yet  opposing  counsel,  or  tne  Judge,  or  both, 
might  find  It  Incomplete  by  renson  of  the 
omission  of  material  facts  or  evidence,  which 
would  result  In  material  corrections  and  ad- 
ditions, and  In  such  case  we  do  not  think 
that  the  authority  of  the  court  or  Judge  to 
make  such  corrections  In  order  to  truly  set 
forth  the  facts  and  exceptions,  and  then  to 
sign  the  corrected  bill,  l»  to  be  questioned. 
In  Ohio,  where  the  statute  as  to  bills  of  ex- 
ceptions seems  to  be  strictly  construed,  a 
mandamus  to  comoel  the  signing  of  a  bill 


was  denied.  It  appearing  that,  as  submitted 
to  opposing  counsel  within  the  time  allowed, 
several  exhibits  which  had  been  ofTered  in 
evidence  were  omitted,  though  they  were 
handed  to  opposing  counsel  In  envelopes,  and 
they  were  attached  to  the  bill  after  the  time 
allowed  had  expired.  It  was,  however,  said 
In  the  opinion :  "If  purporting  to  contain  all 
the  evidence.  It  should  contain  In  the  form 
of  a  bill  of  exceptions  all  the  evidence  which 
counsel  presenting  the  bill  claimed  the  evi- 
dence to  be.  It  does  not  follow  that  the 
bill  presented  to  counsel  for  examination 
should,  in  fact,  contain  all  the  evidence,  for 
opposing  counsel  and  the  Judge  might  add  to 
the  bill  certain  items  of  evidence  omitted,  or 
might  strike  from  it  certain  matters  improp- 
erly there ;  but  this  fact  does  not  relieve  the 
coimsel  from  preparing  and  presenting  to  op- 
posing counsel,  within  the  time  provided  by 
law,  a  bin  of  exceptions  complete  and  proper 
In  form  in  that  it  shall  contain,  If  It  purports 
to  contain  all  the  evidence,  all  that  he  claims 
to  be  the  evidence,  and  not  a  part  merely." 
One  Judge  dissented  from  the  decision ;  such 
dissenting  Judge  holding  that  the  law  had 
been  substantially  complied  with.  State  ex 
rel.  V.  Evans,  Judge,  etc.,  12  Ohio  CIr.  Ct 
R.  245.  In  California  it  was  said:  "The 
draft  to  be  prepared  by  the  party  should  be 
full  and  fair.  •  •  •  The  mistakes  and 
omissions  of  the  draft  may  be  corrected  and 
supplied  by  the  suggestions  and  order  of  the 
Judge  on  the  settlement  of  the  bill,  so  as  to 
make  the  bill,  when  settled,  conform  to  the 
truth,  and  correctly  set  forth,  so  far  as  Is 
material,  what  transpired  on  the  trial  or  pro- 
ceeding to  be  reviewed."  Sansome  v.  Myres, 
Judge,  77  Cal.  353,  19  Pac.  677.  See,  also, 
Hyde  V.  Boyle,  89  Cal.  590,  26  Pac.  1092.  The 
Supreme  Court  of  Kansas  say  on  this  subject : 
"The  power  of  the  trial  court  to  make  such 
alterations,  erasures,  and  additions  In  a  pre- 
pared bill  of  exceptions  presented  for  signa- 
ture as  may  be  necessary  to  make  It  speak 
the  truth  is  undoubted,  and  has  been  declared 
by  this  court"  Swartz  v.  Kash,  45  Kan.  341, 
25  Pac.  873.  To  the  same  effect  may  be  cited, 
among  other  cases,  Lum  v.  Hoag,  30  Wis. 
l.-)9;  Selbrlght  v.  State,  2  W.  Va.  591;  Mitch- 
ell V.  State,  22  Ga.  211,  68  Am.  Dec.  493. 

Counsel  for  defendant  In  error  has  cited 
two  cases  from  Indiana  which  might  seem  to 
sustain  his  contention  upon  the  present  mo- 
tion, and  that  they  tend  to  support  it  may  be 
conceded,  viz.:  Wysor  v.  Johnson,  130  Ind. 
270,  30  N.  El  144;  McFadden  v.  Owens,  150  Ind. 
213,  49  N.  E.  1058.  But  the  certificate  at- 
tached to  the  bill  In  the  case  of  Wysor  v. 
Johnson  stated  explicitly  what  part  of  the 
bin  as  signed  was  first  presented,  which  ap- 
peared to  be  only  the  first  288  pages  of  the 
bill  that  contained  822  pages;  and  It  was  not 
stated  that  any  suggestion  was  made  or  con- 
sent given  to  correct  the  presented  bill,  but 
It  was  stated  that,  after  the  bill  had  been 
presented  and  so  Indorsed,  It  was  left  with 
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the  official  sbortband  reporter,  nnd  ■vras  not 
Mgaiu  seen  by  or  presented  to  the  Judge  un- 
til nearly  a  year  afterwards,  "at  which  time 
all  tliat  part  of  the  foregoing  bill  following 
page  No.  288,  to  and  including  page  Xo.  822, 
has  been  since  attached  tliereto."  Mon-over, 
It  seems  that,  tinder  the  statute  of  Indiana, 
the  longhand  manuscript  of  the  stenographic 
report  of  the  evidence  Is  required  to  be  filed 
with  the  clerk  by  the  exceptant  before  Incor- 
iwrating  the  same  Into  a  bill  of  exceptions. 
Citizens'  St.  R.  Co.  v.  Sutton,  148  Ind.  109, 
40  N.  E.  4C2,  47  N.  E.  4G2.  And  it  Is  held  In 
that  state,  by  reason  of  their  pe<-ullar  statute, 
that  there  must  be  an  affirmative  showing 
that  the  whole  bill  was  tendered  to  the  Judge 
within  the  time  given. 

The  argument  of  counsel  for  defendant  in 
error  in  support  of  the  motion  proceeds  xipon 
The  theory  that,  when  the  bill  was  presented 
on  the  last  day  of  the  period  allowed.  It 
confessedly  contained  a  mere  fragment  of 
the  material  evidence,  and  not  all  that  coun- 
sel presenting  It  understood  that  it  should 
contain,  or  that  was  Intended  to  be  embodied 
In  It.  We  are  of  the  opinion,  however,  that 
we  are  not  at  liberty  to  give  that  construction 
to  the  recitals  of  the  bill.  In  Its  present  con- 
dition the  bill  purports  to  contain  a  complete 
transcription  of  the  oflBcial  stenographic  notes 
of  the  evidence;  such  notes  appearing  to 
have  been  transcribed  after  the  death  of  tlie 
ofiicial  stenographer  by  another  person,  and. 
as  80  transcribed,  the  evidence  is  written  ont 
In  full,  with  questions  and  answers,  objec- 
tions and  exceptions,  and  remarks  of  court 
and  counsel  as  they  occurred  during  the  trial ; 
and  no  question  Is  raised  as  to  the  correct- 
ness of  the  transcription.  While  the  certifi- 
cate states  that  the  bill  was  Incomplete  when 
presented,  It  does  not  Identify  any  pages  or 
portion  of  the  bill  which  was  then  omitted. 
The  statement  that  only  a  portion,  probably 
a  little  more  than  one-half,  of  the  evidence 
and  exceptions  bad  been  transcribed,  may 
refer  to  the  transcription  of  the  shorthand 
notes,  which  notes  may  or  may  not  have  been 
attached  to  or  Incorporated  In  the  bill  to  be 
afterward  transcribed ;  or  It  may  mean  that 
only  a  little  more  than  one-half  of  the  evi- 
dence was  In  any  %vay  Incorporated  in  the 
bill.  If  It  refers  to  a  mere  transcription  of 
tlie  notes.  It  does  not  negative  the  presence 
In  the  bill  of  the  evidence  not  transcribed 
In  narrative  or  otlier  form.  Assuming,  how- 
ever, that  the  court  or  Judge  found,  on  exam- 
ination, that  nearly  one-half  of  the  evidence 
had  been  entirely  omitted  from  the  bill.  It 
does  not  necessarily  follow  that  the  party 
presenting  it  had  willfully  or  knowingly 
omitted  material  evidence  or  facts  which  he 
deemed  essential  to  explain  his  exceptions. 
I-'or  Instance,  the  last  nine  pages  of  the  pur- 
IK>rted  evidence  now  in  the  bill  might  have 
been  properly  omitted,  so  far  as  any  excep- 
tion of  the  party  presenting  the  bill  is  concern- 
ed, as  It  appears  that  those  pages  contain 
the  testimony  of  two  -witnesses,  which,  on 


motion  of  the  defendant  below,  plaintiff  in 
orror  here,  was  all  stricken  out,  and  was 
not,  therefore,  evidence  upon  which  the  Jury 
or  court  acted. 

Several  exhibits,  in  the  shape  of  contracts, 
bank  checks,  and  letters,  are  in  the  bill  as 
part  of  the  evidence,  and,  as  the  originals  of 
.such  exhibits  are  in  the  bill.  Instead  of  copies, 
it  Is  apparent  that  they  are  not  Intended  by 
the  referenoe  to  evidence  not  transcribed. 
Taking  the  bill  as  It  stands,  and  giving  to  the 
statements  of  the  certificate  all  the  force  to 
which  they  are  entitled,  it  Is  not  shown 
thereby  that  the  court  was  presented  Tvlth 
wliat  was  admittedly  the  mere  fragment  of 
a  bin,  and  we  think  It  Impossible  to  say,  on 
the  strength  of  the  certificate,  that  the  party 
presenting  the  bill  had  not  in  good  faith  set 
forth  the  facts  as  he  or  his  coimsel  under- 
stood them,  or  that  the  bill,  as  presented, 
was  not  in  such  a  condition  as  to  authorize 
Its  correction  by  or  at  the  suggestion  of  the 
judge.  The  reference  to  the  withdrawal  of 
the  bill  from  the  files  for  the  purpose  of  cor- 
rection Indicates,  perhaps,  a  misconception 
as  to  the  nature  or  situation  of  a  bill  after 
presentation  and  before  allowance.  A  bill 
Is  not  properly  filed  as  a  paper  In  the  case 
until  allowed  and  signed,  and,  although  the 
present  bill  bears  the  clerk's  Indorsement 
showing  its  filing  on  March  13,  1905,  it  has 
no  other  effect,  probably,  than  to  supplement 
the  recital  of  the  bill  as  to  the  date  of  pre- 
sentation. It  is  clearly  proper  to  permit  a 
party  to  take  a  presented  bill  temporarily  for 
the  purpose  of  making  suggested  corrections. 
That  is  a  matter  within  the  control  of  the 
Judge  upon  whom  the  duty  rests  of  settling 
the  bill.  We  are  of  the  opinion,  therefore, 
that  the  objection  that  the  bill  was  not  pre- 
sented within  the  time  allowed  cannot  be 
sustained. 

Another  objection  urged  against  the  bill 
is  that  the  motion  for  new  trial  was  unsigned 
by  counsel  when  filed,  and  was  not  signed  un- 
til the  court  permitted  counsel  to  sign  it  after 
the  expiration  of  the  statutory  period  for 
filing  tlie  motion.  It  is  sufficient  to  say  in 
disposing  of  this  objection  that  the  alleged 
defect  in  the  motion  is  not  disclosed  by  the 
bill  of  exceptions.  Tlie  bill  states  that  the 
motion  for  new  trial  therein  set  out  In  full, 
and  appearing  to  be  properly  signed  by 
counsel,  was  filed  April  9,  1904,  which  was 
within  tlie  statutory  period.  Our  attention  is 
called  to  a  Journal  entry  of  May  31.  1904, 
to  the  effect  that,  upon  defendant's  applica- 
tion to  amend  motion  for  new  trial,  his  coun- 
sel were  granted  leave  to  immediately  sign 
the  motion,  and  that  the  same  was  according- 
ly done  in  open  court ;  and  that  the  motion  of 
plaintifT  to  strike  from  the  files  tlie  motion 
for  new  trial  because  It  was  not  subscribed 
as  by  law^  required  was  denied.  The  motion 
for  new  trial,  however,  referred  to  in  that 
entry.  Is  not  identified,  and  neither  the  motion 
to  amend,  nor  the  motion  to  strike,  are  in- 
corporated in  the  pi-esent  bill,  nor  In  any 
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other  bill  that  has  been  brought  Into  this 
record.  The  entry  states  that  counsel  for 
plaintiff  excepted  to  the  rulings,  but  such 
exceptions  do  not  seem  to  have  been  pre- 
served by  a  bill  of  exceptions.  It  Is  well 
settled  that  motions  are  not  in  the  record  on 
proceedings  in  error,  unless  embraced  in  a 
bill.    The  point  is.  therefore,  not  well  taken. 

A  further  ground  of  the  motion  to  strike 
the  bill  is  that  there  is  no  record  that  the 
bill  was  allowed.  A  journal  entry  showing 
tli(>  allownnoe  of  the  bill  is  not  required.  Mc- 
Brlde  v.  V.  P.  Ry.  Co..  3  Wyo.  183,  18  Pac. 
(Kfi :  Hogan  v.  Peterson,  8  Wyo.  .'H9,  00  Pac. 
Iii2.  And  while  the  bill  itself  does  not  use 
the  word  "allowetl,"  the  certificate  of  the 
judge  is.  we  think,  equivalent  thereto.  It 
Is  also  urged  that  the  judge  certified  only  as 
to  the  evidence,  and  not  the  exceptions.  The 
siguaturi>  of  the  judge  to  the  bill  allowing  it 
and  ordrriug  it  to  l)e  filed  as  part  of  the  rec- 
ord authenticates  all  the  stntomeuts  of  the 
bill. 

The  bill  is  also  a.ssaile<l  on  the  ground  that 
It  is  not  indorsed  as  filed  In  the  court  bplow 
after  it  was  allowed  and  signed.  It  is  nec- 
essary that  a  bill  should  be  filed  after  the  al- 
lowance and  signing  thereof:  and  the  fact 
tliat  It  api>ears  to  have  been  filed  before  its 
allowance  on  March  13th.  when  It  was  pre- 
sented would  not,  we  think,  be  sufficient. 
But  under  our  present  practice  the  original 
papers  are  sent  to  this  court  by  the  clerk  of 
the  court  below  upon  an  order  of  the  clerk 
of  this  court  I^iaws  1901,  p.  5.  c.  3 ;  rules  11, 
12  (26  Pac.  xli).  And  by  rule  11  It  is  re- 
quired that  the  clerk  of  the  lower  court  shall 
authenticate  such  papers  by  certifying  that 
they  are  all  the  original  papers  in  the  cause, 
or  certain  papers  (naming  them),  as  the  case 
may  be.  In  the  case  at  bar  the  bill  of  excep- 
tions Is  fastened  together  with  all  the  other 
original  pa;)ers.  and  the  clerk  has  certified 
that  they  constitute  "all  the  papers  filed  In 
said  case  now  on  file  In  my  office."  which 
certificate  is  dntetl  September  2.'5.  100.5.  It  is 
apparent,  therefore,  that  after  bring  signed 
the  bill  was  left  with  the  clerk  for  filing,  and 
his  failure  to  indorse  it  as  filed  camiot  in- 
validate it.  It  is  suflldently  shown  to  have 
been  filed  in  the  clerk's  offi<-e.  Board,  etc., 
V.  Shaffner.  10  Wyo.  181,  (58  Pac.  14. 

The  record  Is  objected  to  because  the  pages 
are  not  numbered  as  rcKjulrcd  by  the  rules. 
But  that  is  not  a  gi'ound  for  dismissal  In  the 
first  instance.  The  rules  provide  that  the 
court  may.  of  its  own  motion,  or  upon  motion 
of  the  defendant  In  error,  enter  an  ordci 
re<iuirlng  the  pai»ers  to  be  proijorly  arranged, 
or  the  pages  nuralierwl  within  a  specified 
time,  and  that  for  a  failure  to  comply  with 
such  order  the  cause  ma.v  be  dismissed  in 
the  discretion  of  the  court.  See  rule  12 
(20  Pac.  xU). 

The  motion  to  strike  the  bill  of  exceptions 
and  dismiss  the  cause  will  be  denied. 

BEARD  ^Dd  SCOTT,  JJ.,  concur. 


STATE  V.  MATO. 

(Supreme  Court  of  Washington.    April  13, 
190C.) 

1.  Criminal  Law— Jubt— List  of  Jubobs— Se- 
ISCTION— Capital  Cases. 

Any  right  ever  exiHting  under  Ballinger's 
Ann.  Codes  &  St.  §  (5879,  providing  that  a  per- 
son charged  with  a  capital  crimc>  shall  have 
a  list  of  the  petit  jurors  returned  delivered  to 
him  before  trial,  for  such  a  defendant  to  have 
his  jury  selected  from  the  list  served  on  him, 
till  it  was  exhausted,  was  taken  away  by  later 
statuteR  changing  the  courts  and  the  mode  of 
drawing  and  summoniDg  jarors,  so  that  several 
departments  of  a  court  select  their  juries  from 
the  name  goneral  panel. 

2.  IIoMiciuE— Dyt.vo  Declarations. 

That  one  had  been  informed  by  the  doctor 
that  he  was  about  to  die,  and  that  he  stated 
that  he  realized  it,  sufiiciontly  shows  that  he 
realize<l  he  must  die  to  authorize  admission  of 
his  statements  as  dying  declarations. 

[Ed.   Note. — For  cases   in   point,   see   vol.   26, 
Cent.  Dig.   Homicide,  §|   43CM137.] 

3.  Same— iDENTirYiNO  Assailant. 

Dying  declarations  are  admissible,  though 
the  description  given  does  not  identify  the  }>er- 
son  who  did  the  shooting  as  defendant ;  it  being 
enough  that  they  add  a  link  in  tlie  chain  of 
evidence. 

[Ed.   Note.— For  cases   in   point,   see  vol.   26, 
Cent.  Dig.  Homicide,  Sli  448-450.] 

4.  Same— Imfeaciiment. 

A  dying  declaration  may  be  impeached  by 
showing  that  the  person  making  it  made  other 
statements    inconsistent    therewith. 

[Ed.   Note. — For  cases  in  point,  see  vol.  26, 
Cent,  Dig.  Homicide,  §  460.] 

5.  Same. 

In  impeaching  a  dying  declaration  by  incon- 
sistent statements,  the  attention  of  the  witness 
may  be  directed  to  the  matter  desired  to  be  in- 
troduced in  evidence,  and  he  may  then  state  in 
his  own  words  what  the  deceased  said  about  it. 
[Ed.  Note.— For  cases  in  jioint,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  4t>0.] 

6.  Criminal  Law— Ciiaboe  in  Wbitino. 

To  relieve  the  court  of  the  duty  of  char- 
ging in  writinK,  under  Ijhws  1903,  p.  120,  c. 
81.  §  1,  sulxl.  4,  providing  that  on  request  of  ei- 
ther patty  the  chaise  must  be  in  writing,  pro- 
vided that,  when  a  stenographic  report  is  taken, 
this  shall  be  considoi-ed  as  a  charge  in  writing, 
the  stenographer  must  be  one  wlio  is  undrr  tlie 
direction  of  the  court,  and  can  be  required  to 
furnish  a  copy  of  the  instructions;  and  it  is 
not  enough  that  two  stenographers,  one  em- 
ployed on  belialf  of  the  prosecuting  attorney, 
and  the  other  by  the  defendant,  are  prest-nt 
taking  a  report. 

7.  Same— Limiting  Argument. 

It  is  a  violntion  of  defendant's  constitu- 
tional riglit  to  defend  to  limit  his  time  of  argu- 
ment to  the  jury  to  1%  hours  in  a  case  the  trial 
of  which  took  4  days,  and  in  which  20  wit- 
nesses were  examined  and  500  pages  of  testi- 
mony taken. 

[Ed.   Xole.— For  cases   in   point,  see  vol.   14, 
Cent.  Dig.  Criminal  Law,  S  Km?.] 

8.  Same  —  pRESuiiPTioN  of  Innocence  —  In- 

STRITTIONS. 

Defendant  in  a  criminal  case  is  entitled  to 
an  instruction  on  the  presumption  of  innocence. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  S  1840.] 

9.  Homicide— Dying   Declahations- Instruc- 
tions. 

In  a  homicide  case,  the  requested  instruc- 
tion :  "Dying  declarations  are  admissible  from 
the  necessities  of  the  case,  but  they  should  be 
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received  with  caution,  for  the  reason  that  the 
declarant  has  not  lieen  administered  an  oath, 
and  an  opportunity  for  cross-examination  has 
not  been  afforded  defendant,  and  tliat  the  de- 
clarant might  be  influenced  against  defendant; 
and  for  the  further  reason  that  the  physical 
condition  of  the  declarant  might  render  the 
statement  more  or  less  unreliable.  Circumstan- 
ces surrounding  the  declaration  should  be 
weighed  the  same  as  those  surrounding  other 
evidence" — or  one  of  similar  import,  should  be 
given. 

[Ed.  Note.— For  cases  in  point,  see  vol.  26. 
Cent.  Dig.  Homicide,  §§  403,  404.] 

Appeal  from  Superior  Court,  Siwkane 
County;  Miles  Polndexter,  Judge. 

James  Mayo  was  convicted  of  murder,  and 
appeal!?.    Reversed. 

Sullivan,  Nuzum  &  Xuzum,  for  appellant. 
R.  M,  Baruhart  and  A.  J.  Laughou,  for  the 
State. 

FULLEUTON,  J.  The  appellant  was  In- 
formed against  In  the  sui)erlor  court  of 
Kpokaue  county  for  the  crime  of  murder  In 
the  first  degree,  convicted  of  murder  in  the 
second  degree,  and  sentenced  to  a  term  in 
the  penitentiary.  From  the  judgment  of  con- 
viction he  appeals. 

He  first  contends  that  he  was  denied  sub- 
stantial rights  given  him  by  statute  by  the 
manner  in  which  the  jury  was  impaneled, 
and  a  number  of  his  assignments  of  error 
are  based  on  rulings  made  by  the  court  with 
reference  thereto.  These  assignments,  as  they 
embrace  but  a  common  question,  can  best 
be  considered  together.  The  Code  (section 
6879,  Ballinger's  Ann.  Codes  &  St.)  provides 
that  any  person  indicted  or  informed 
against  for  a  capital  crime  "shall,  on  de- 
mand ujMn  the  clerk  by  himself  or  counsel, 
have  a  list  of  the  petit  Jurors  returned  de- 
livered to  him  at  least  twenty-four  hours  be- 
fore trial."  Pursuant  to  this  statute,  some 
three  days  before  the  time  set  for  the  trial 
of  his  case  the  appellant  served  upon  the 
clerk  a  written  demand  for  the  list  of  jtu'ors 
returned  and  then  In  attendance  upon  the 
court.  The  clerk  in  compliance  therewith 
certified  and  served  uixm  him  a  list  of  all 
those  serving  on  the  regular  panel,  some 
53  in  number,  also  a  list  of  3G  more  whom 
the  court  had  ordered  drawn  from  the  Jury 
list  and  directed  to  be  summoned  by  S|)ecial 
venire  returnable  on  the  morning  fixed  for 
the  trial.  The  superior  court  of  Si>okane 
county  consists  of  three  departments,  all 
three  of  which  were  engaged  in  trying  causes 
by  Jury  at  the  time  the  appellant's  case 
was  called  for  trial.  On  the  call  of  his 
case  some  24  of  the  Jurors  on  the  regular 
panel  did  not  re|K>rt  for  duty  in  the  depart- 
ment in  which  the  api)ellant  was  tried,  be- 
ing engaged  in  other  departments,  and  the 
court,  over  his  objection,  ordered  the  trial 
to  procee<l  without  rajulring  them  to  be 
brought  in,  and  also  over  objection  direct- 
ed that  those  summoned  on  the  si)ecial  venire 
and  wlio  had  reiiorted  for  the  first  time  that 
morning  be  listed  with  the  regular  jurors. 


The  Impaneling  of  the  jury  was  then  com- 
menced and  was  proceeded  with  until  the 
afternoon  of  the  next  day,  when  the  Judge 
presiding  discovered  that  the  Jury  could  not 
be  completed  from  the  Jurors  then  In  attend- 
ance upon  his  department  He  tbereui>on  or- 
dered 24  more  names  drawn  from  the  Jury 
list,  and  a  special  venire  returnable  forth- 
with issued  for  the  Jiu-ors  whose  names  were 
so  drawn.  Of  these  the  sheriff  summoned  U. 
and  their  names  were  written  on  ballots  and 
placed  in  the  clerk's  box  over  the  objection 
of  the  appellant.  A  juror  who  had  been 
executed  from  attendance  upon  the  court  un- 
til that  time  also  returned,  and  bis  name, 
over  objection,  was  placed  in  the  box.  From 
this  list  together  with  12  of  the  regular 
panel  who  had  been  brought  in  from  another 
department,  the  Jury  before  whom  the  api>el- 
lant  was  tried  was  finally  completed. 

It  is  the  appellant's  contention  that  the 
statute  above  cited  confers  on  a  defendant 
accused  of  a  capital  crime  the  right,  not  only 
to  have  the  list  of  Jurors  returned  and  In 
attendance  upon  the  court  served  upoa  him 
24  hours  before  his  case  Is  set  for  trial,  but 
the  right  to  have  the  jury  before  which  he  Is 
tried  selected  from  the  list  so  served  upon 
him,  or  at  least  to  have  that  list  exhausted 
In  an  effort  to  secure  a  jury  before  additional 
jurors  are  added  to  the  list  The  statute  In 
question  was  enacted  before  Washington  was 
admitted  into  the  Union  as  a  state,  and  at 
a  time  when  the  court  system  and  the  method 
of  drawing  and  summoning  Jurors  differe<l 
widely  from  the  present  court  system  and 
the  pi-esent  method  of  drawing  and  summon- 
ing them.  At  that  time  we  had  a  district 
cotirt  which  held  terms  at  stated  interval>? 
fixed  by  law.  Jurors  were  drawn  in  advance 
of  these  terms  to  report  at  the  commencement 
thereof.  If  a  suflident  number  did  not  re- 
port to  form  a  panel  of  the  required  number, 
the  sheriff  summoned  from  the  bystanders  or 
the  body  of  the  county  a  suflident  number  of 
persons  to  make  up  the  number.  From  this 
l)anel  the  trial  Juries  required  In  the  cases 
pending  before  the  court  were  drawn.  But 
since  statehood  the  changes  from  the  old  .sys- 
tem have  been  radical,  not  only  in  the  meth- 
od of  summoning  trial  jurors,  but  in  the 
court  sj'stem  itself.  Now  there  is  in  each 
county  a  superior  court  which  has  no  terms, 
and  Is  open  for  business  at  all  times,  except 
on  nonjudicial  days.  In  some  counties  the 
court  Is  composed  of  more  than  one  depart- 
ment, for  each  of  which  there  Is  a  separate 
judge.  These  several  departments  have  equal 
powers,  and  all  may  engage  in  trials  by  jury 
at  the  same  time.  Each  department  selects 
Its  trial  jury  from  the  same  general  panel. 
These  panels  are  drawn  from  lists  prepared 
by  the  jury  commissioners.  On  the  second 
Saturday  of  each  montu  the  court  orders  the 
commissioners  to  draw  from  the  jury  list  the 
names  of  such  number  of  persons  as  he 
thinks  will  be  required  for  Jury  service  dur- 
ing the  euKUing  month,  and  u  venire  Is  issued 
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for  tbe  persons  wbose  names  are  so  drawn. 
The  court  Is  empowered,  also,  to  order  drawn 
and  summoned  by  special  venire  returnable 
at  sncb  time  as  it  may  direct  any  additional 
nnmber  tbnt  the  Judge  may  tbinlc  necessary 
from  which  to  select  a  jury  in  any  particular 
case.  Nor  does  a  single  exercise  of  this  pow- 
er exhaust  It.  It  may  be  resorted  to  until 
enough  qualified  jurors  are  so  drawn.  More- 
over, this  is  the  only  way  an  exhausted  panel 
may  be  now  refilled  in  counties  of  the  class 
to  which  Spokane  belongs.  It  is  no  longer 
permissible  to  select  from  the  bystanders  or 
issue  an  open  venire  to  the  sheriff.  When- 
ever the  general  panel  is  exhausted  and  ad- 
ditional lurors  are  required  to  complete  a 
trial  jury,  they  must  be  drawn  from  the 
jury  list  and  a  special  venire  issued  for 
them,  while  under  tlie  old  practice  they  were' 
summoned  from  the  bystanders  by  the  sheriff. 

From  the  foregoing  it  is  apparent  that  tbe 
section  of  the  statute  relied  upon  by  the 
appellant,  while  harmonious  and  consistent 
with  the  statutes  and  general  practice  in 
vogrue  at  the  time  it  was  enacted,  has  been 
rendered  practically  obsolete  by  the  later 
statutes  and  practice.  While  a  person  char- 
ged with  a  capital  offense  may  still  demand 
auu  may  still  have  a  list  of  Jurors  in  service 
upon  the  court  at  the  time  his  case  is  called 
for  trial  served  upon  him,  yet  it  cannot  be 
held  that  be  has  the  right  to  have  the  Jury 
which  is  to  try  bis  case  selected  exclusively 
from  that  list  Such  a  rule  would  malce  it 
impossible  to  try  in  one  county  two  persons 
accused  of  capital  crimes  at  the  same  time,  no 
matter  how  many  departments  of  the  court 
there  might  be  in  that  county.  In  fact,  tbe  rule 
would  subordinate  the  business  of  the  entire 
court  to  the  demands  of  the  particular  case, 
and  such  we  cannot  hold  to  be  the  intention 
of  the  Legislature.  The  later  statutes,  in  so 
far  as  they  conflict  with  the  earlier  one, 
must  be  held  to  have  superseded  It,  and  con- 
sequently we  must  hold  that,  If  it  ever  was 
tbe  rule  that  a  person  charged  with  a  capital 
crime  bad  the  right  to  have  the  Jury  before 
which  he  was  to  be  tried  selected  from 
tbe  panel  in  attendance  upon  tbe  court  at 
the  time  his  case  was  called,  the  right  has 
been  taken  away  by  the  later  statutes. 

The  information  charged  the  appellant  with 
having  killed  and  murdered  one  William 
Crane  by  shooting  him  with  a  revolver.  The 
state  offered,  and  the  court  admitted  in  evi- 
dence, statements  made  by  Crane  after  be 
had  been  wounded  and  Just  prior  to  bis  death 
concerning  the  circumstances  of  the  shooting. 
These  were  admitted  as  dying  declarations, 
and  it  is  urged  by  the  appellant  that  the 
court  erred  in  so  doing,  first,  because  it  was 
not  made  to  appear  that  the  declarant  re- 
alized at  the  time  they  were  made  that  he 
was  about  to  die  or  must  die  from  the  in- 
juries he  receivcHl;  and,  second,  because  the 
description  given  of  the  person  who  did  the 
shooting  does  not  identify  that  person  as  be- 
ing tbe  defendant    As  to  tbe  first  objection. 


the  evidence  shows  that  the  declarant  had! 
been  informed  by  the  doctor  in  attendance 
upon  him  that  he  was  about  to  die,  and 
that  he  stated  that  he  realized  it  This  waH 
sufficient  to  comply  with  the  rule.  State  v. 
Baldwin,  15  Wash.  15.  The  second  objection 
is  equally  without  merit.  The  admissibility 
of  a  dying  declaration  does  not  deiH»ud  on 
its  completeness.  That  it  adds  a  link  In  the 
chain  of  evidence  is  all  that  is  necessary. 
The  declaration  in  this  case  did  at  leu»t  add 
a  link  to  tbe  chain  of  the  evidence  against 
tbe  appellant  It  described  the  circumstan- 
ces under  which  tbe  crime  was  committed, 
and  made  it  possible  to  identify  the  person 
who  committed  the  crime. 

The  appellant  offered  evidence  tending  to 
show  that  the  deceased  had  made  other 
statements  after  receiving  the  wound  from 
which  he  died  inconsistent  with  those  con- 
tained in  his  dying  declaration.  The  court 
at  first  refused  to  admit  the  statements  at 
all,  but  afterwards  allowed  the  appellant  to 
iiitroiluce  them  after  the  manner  of  impeacli- 
ing  evidence;  that  is  to  say,  by  permitting 
the  appellant  to  ask  the  witness  if  tbe  in- 
jured person  did  not  at  a  certain  time  and 
place  say  so  and  so  concerning  the  manner 
in  which  he  received  the  wound,  instead  of 
permitting  the  w^ituess  to  be  asked  directly 
what  the  injured  person  said  to  him  con- 
cerning that  matter.  That  a  dying  declara- 
tion may  be  impeached  by  showing  that  the 
person  making  same  made  other  statements 
inconsistent  therewith  is  held  by  the  great 
weight  of  .'luthority.  Teople  v.  Lawrence, 
21  Cal.  308;  State  v.  Blackburn.  80  N.  C. 
474;  Mcl'herson  v.  State,  9  Yerg.  (Teuu.) 
270;  Hurd  v.  People,  25  Mich.  40o;  Battle 
V.  State,  74  Ga.  101;  Felder  v.  State.  23.  Tex. 
App.  477,  5  S.  W.  145,  59  Am.  Rep.  777; 
Morelock  v.  State,  90  Tenn.  528,  18  S.  W. 
258;  Green  v.  State,  154  lud.  6.j5,  57  N.  K. 
037;  Carver  v.  United  States,  1C4  U.  S.  694, 
17  Sup.  Ct  228,  41  L.  Ed.  002.  The  only 
cases  to  the  contrary  cited  to  us  are  Wroe 
V.  State,  20  Ohio  St  400,  and  State  v.  Tay- 
lor, 56  S.  C.  300,  34  S.  E.  939.  It  will  be  ob- 
served on  examination,  however,  that  none 
of  these  cases  touch  the  precise  point  made 
here.  While  they  maintain  or  dispute  the 
doctrine  that  a  dying  declaration  may  be  im- 
peached, the  method  of  impeaching  it  is  not 
touched  upon.  Treating  the  question  as  one 
of  first  impression,  we  can  see  no  reason  for 
tlie  restriction  imposed  by  the  court  In 
those  Jurisdictions  which  adhere  most  strict- 
ly to  tite  rule  that  the  inquiry  made  of  the 
Impeaching  witness  must  embody  the  sub- 
stance of  the  foundation  question,  and  must 
be  so  framed  as  to  admit  of  an  atBrmative 
or  a  negative  answer,  do  so  on  the  ground 
that  otherwise  hearsay  evidence,  not  strictly 
contradictory,  might  be  introduced,  to  the  in- 
jury of  the  parties  and  in  violation  of  legal 
rules.  But  no  such  reason  can  have  force  in 
a  case  of  this  kind.  Here  there  Is  no  prelim- 
inary or  foundation  question,  nor,  from  the 
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nature  of  tiling,  can  tlipre  be  nny  snch 
qnestioii.  and  nec-esnrlly  the  ImpenclilnR  evi- 
dence nmKt  ))e  hrouKht  in  in  the  form  of 
original  evidence.  The  state,  moreover,  can- 
not be  prejudiced  by  permitting  the  general 
question  to  l>e  asked.  If  the  evidence  sup- 
ports the  dying  declaration,  the  state's  case 
Is  that  mtich  strengthened.  On  the  otlier 
hand,  if  they  are  coutnidictory,  the  defend- 
ant is  entitled  to  tliem  under  the  general  nile 
al>ove  cited.  Hut  perhaps  the  l)etter  reason 
for  adopting  the  rule  contended  for  is  that 
the  Jury  are  more  apt  to  get  a  correct  under- 
standing of  the  supiwsed  contradictory  state- 
ments when  they  ai"e  detailed  by  the  witness 
who  heard  them  than  they  are  when  recited 
in  the  form  of  a  qnentlon  put  by  counsel 
with  its  necessary  wealth  of  Innuendo  and 
other  explniiator.v  matter.  To  arrive  at  the 
truth  Is  the  aim  of  all  evidence,  and  the 
••ourts  should  follow  the  methods  which  best 
conserve  to  that  end.  It  seems  to  ns  that  In 
cnsec  of  this  kind  that  method  would  l)e  to 
direct  the  attention  of  tlie  witness  to  the 
matter  desired  to  be  Introduced  In  evidence, 
and  let  him  state  In  bis  own  words  what  the 
deceased  said  concerning  it. 

At  the  conclusion  of  the  evidence  the  ap- 
pellant i-e<iuested  the  court  to  charge  the 
jury  in  writing.  The  court  did  not  comply 
therewith,  and  the  appellant  excepte<l  there- 
to, and  assigns  the  action  of  the  court  as  er- 
ror. The  statute  (Um»  1!K>3,  p.  12().  c.  81, 
8  1,  suImI.  4)  provides  tlmt,  "when  the  evi- 
dence is  concluded,  eltlier  part.v  may  request 
the  judge  to  charge  the  jury  in  writing,  in 
which  event  no  other  charge  or  Instruction 
shall  be  given.  e.\cept  tlie  same  be  contained 
in  the  said  written  charge;  *  «  *  provid- 
ed *  *  ♦  that  whenever  in  the  trial  of 
nny  cause,  a  stenographic  report  of  the  evi- 
dence and  tlie  charge  and  instnictions  of  the 
court  Is  taken,  the  taking  of  snch  charge  or 
instructions  l>.v  tiie  stenographic  reiwfter. 
shall  lie  considere<1  as  a  charge  or  Instruction 
in  writing  within  the  meaning  of  this  sec- 
tion." While  the  ivcord  is  silent  on  the 
question,  it  is  suld  l).v  counsel  that  there 
were  two  stenographers  present  taking  a 
stenographic  report  of  the  evidence,  one  em- 
ployed on  behalf  of  the  prosecuting  attorney 
and  the  otlier  l>.v  the  defendant.  These  pre- 
sumably took  a  stenographic  report  of  the 
court's  charge  as  It  was  deliveretl,  and  the 
question  Is  wliether  their  i)resence  relieved 
the  court  from  this  oliligation  to  charge  the 
Jury  in  writing  wlien  so  re<iuested.  It  is  the 
appellant's  contention  tliat  the  stenographer 
present  to  relieve  the  com-t  of  this  ol)ligation 
must  be  an  ortlclal  stenographer,  or  at  least 
one  under  the  direction  and  control  of  the 
court  so  that  a  cop.v  of  the  charge  could  be 
had  if  application  to  the  court  should  l)e 
made  therefor.  It  se«Mn8  to  us  tlmt  this  ob- 
jection is  well  taken.  If  tlie  court  may  re- 
fuse to  charge  in  writing  when  recjuested 
merely  because  one  of  the  parties  has  em- 
ployed a  private  stenographer  to  report  the 


case  on  his  bebalf,  then  It  may  do  so  if  It  can 
discover  that  there  is  any  person  reporting 
the  case,  no  matter  for  what  purpose  or  on 
whose  l)ebalf.  We  think  the  stenographer 
referred  to  by  the  statute  must  be  one  wbo 
Is  under  the  direction  of  the  court  and  wbo 
can  l>e  required  to  furnish  a  copy  of  the  In- 
structions when  a  copy  Is  requested.  This 
l8  not  true  of  a  stenographer  employed  by 
one  of  the  parties  to  the  suit  to  report  the 
case  on  bis  own  behalf.  Such  a  stenogra- 
pher is  not  under  the  control  of  the  court,  nor 
is  be  under  any  obligation,  nor  can  he  l>e  re- 
qulre<I.  to  furnish  a  cop.v  of  any  part  of  the 
proceedings  eitlier  to  the  court  or  the  oppos- 
ing party.  His  duties  are  measured  by  his 
contract  relations  with  the  party  who  em- 
ployed him.  To  say.  therefore,  that  merely 
because  there  Is  a  stenographer  present  re- 
porting the  case  that  the  court  need  not 
charge  in  writing  when  requested  Is  to  prac- 
tically annul  the  statute  requiring  the  court 
on  request  to  charge  the  Jury  in  writing. 

The  court,  against  the  objection  and  over 
the  e.tceptiou  of  the  appellant.  limited  the 
time  of  arginnent  to  the  jury  to  1*4  hours 
on  each  side.  It  is  contended  here  that  this 
was  such  a  manifest  abuse  of  discretion  on 
the  part  of  the  court  as  to  entitle  the  ap- 
pellant to  a  new  trial.  It  seems  to  us  that 
this  contention  is  also  well  taken.  To  appear 
and  defend  in  person  and  by  counsel  Is  a 
right  guarantied  to  one  accused  of  crime  by 
the  Constitution  of  this  state,  as  well  as 
by  the  feileral  Constitution;  and  it  Is  not  to 
be  denied  that  a  part  of  that  right  is  the 
right  to  address  the  jury  on  the  questions  of 
fact  the  Issues  present  for  detennlnatlon. 
This  right,  too,  has  always  l»een  regarded  as 
one  of  the  greatest  value,  not  only  to  the 
accuse<l,  but  to  the  due  administration  of 
justice,  and  any  limitation  of  it  which  han 
seemed  to  deprive  the  a<'cused  of  a  full  and 
fair  hearing  has  generally  been  held  error 
entitling  the  defendant  to  a  new  trial.  Wil- 
liams v.  State,  (50  (Ja.  307,  27  Am.  Rep.  412; 
Jones  v.  Commonwealth,  87  Va.  6.S.  12  S.  E. 
220;  White  v.  People.  00  111.  117,  32  Am.  Rep. 
12;  People  v.  Green.  !>!>  Cal.  .'>C7.  34  Pac.  231 ; 
People  V.  Keenan,  13  Cal.  581;  Dllle  v.  State. 
.34  Ohio  St.  C17.  .32  Am.  Rep.  SO."?;  Hunt  t. 
State.  4»  <ia.  2o.'i,  15  .\m.  Rep.  (177;  State 
v.  Rogoway  (Or.)  81  Pac.  2.34;  State  v.  Tighe 
(Mont.)  71  Pac.  3.  In  this  case  the  trial 
consunietl  something  more  than  four  days. 
Over  20  witnesses  were  examined,  and  the 
evidence  reported  to  this  court  makes  a  type- 
written volume  of  nearly  500  pages.  The 
case  was  a  capital  one.  The  killing  was 
done  by  one  of  a  foi-eign  race,  against  which 
the  preliminary  examination  of  the  jurors 
disclosed  there  existed  in  the  public  mind  a 
considerable  prejudice.  I'nder  these  circum- 
stances we  are  clear  that  the  limitation  of 
IVi  houi-H  was  too  restrictive  to  allow  a  full 
and  fair  discussion  of  the  facts  of  the  case; 
and  hence  was  a  violation  of  the  defendant's 
constitiitloual  rights. 
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The  api>enaiit  specially  requested  the 
court  to  instruct  the  Jury  on  the  law  re- 
latlni;  to  the  presumption  of  Innooenoe.  This 
the  court  refused  to  do,  either  In  tlie  langua^^e 
submitted  with  the  request  or  in  its  own 
language.  This  was  error.  The  accused  la 
entitled  In  every  instance  to  an  Instruction 
on  the  presumption  of  his  Innocence.  The 
court  need  not,  of  course,  give  the  Instruction 
in  the  language  of  the  request  unless  It  so 
desires;  but,  when  requested  to  Instruct  as  to 
the  presumption  of  Innocence,  it  should  com- 
ply therewith  In  some  form  such  as  will  cor- 
rectly inform  the  Jury  as  to  the  law  pertain- 
ing thereto.  Coffin  v.  United  States,  I.tS  U. 
S.  432,  15  Sup.  Ct.  304,  30  L.  Ed.  481;  12  Cyc. 
621,  and  cases  cited. 

The  appellant  also  requested  the  following 
instruction:  "Dying  declarations  are  admis- 
sible from  The  necessities  of  the  case,  but 
they  should  be  received  with  caution,  for  the 
reason  that  the  declarant  has  not  been  ad- 
ministered an  oath,  and  an  opportunity  for 
cross-examination  has  not  been  afforde*!  the 
defendant,  and  that  the  declarant  might  be 
influenced  against  the  defendant.  And  for  the 
further  reason  that  the  physical  condition  of 
the  declarant  might  render  the  statement 
more  or  less  unreliable.  Circumstances  sur- 
rounding the  declaration  should  be  weighed 
same  as  those  surrounding  other  evidence." 
This,  or  an  Instruction  of  similar  import, 
should  have  been  given.  State  v.  Eddon,  8 
Wash.  202.  36  Pac.  130. 

The  other  Instructions  requested,  and  the 
exceptions  talcen  to  those  given,  require  no 
special  notice.  In  so  far  as  the  requests 
■were  pertinent,  they  were  embodied  In  the 
general  instructions  given  by  the  court,  and 
no  error  was  committed  by  the  Instructions 
given. 

For  the  errors  above  set  out,  however, 
the  case  is  reversed  and  a  new  trial  granTed. 

MOUNT,  C.  X,  and  HADLEY,  DUNBAR, 
CROW,  and  ROOT,  JJ.,  concur. 


SPALDING   et  al.  v.  LEWIS. 

<  Supreme  Court  of  Washington.    April  C,  1900.) 

Tenancy  ik  Common— Mvtuai.  Rights— Sale 
TO  Thibd  Person. 

Plaintiffs  and  defendant  were  cotenants. 
and  defendant  negotiated  a  trade  of  the  land 
at  $27..'>0  per  acre  for  stock  in  a  corporation  at 
par  under  which  they  would  be  required  to  pay 
a  bonus.  To  this  the  plaintiffs  objected,  but 
agreed  to  accept  $2-5  per  acre  for  their  shnres  in 
stock  at  par,  the  defendant  to  pay  the  bonus. 
Both  the  land  and  the  stock  were  considerably 
orervalned.  Held,  in  an  equitable  action  to 
compel  defendant  to  share  with  plaintiffs  in  his 
contract  on  the  ground  that  lie  concealed  the 
fact  that  he  sold  the  land  for  $27.50  per  acre, 
since  they  seek  no  damages,  tbey  must  pay 
their  share  of  the  bonus,  or  abide  by  their  own 
contract. 

Appeal  from  Suijerlor  Court,  Adams  Coun- 
ty; W.  T.  Warren,  Judge. 
Action   by   C   H.   Spalding  and   another 


against  William  O.  Lewis.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

O.  R.  Holcomb,  for  appellant.  Merrltt  & 
Merrltt,  for  respondents. 

PER  CTIRIAM.  The  appellant  and  the 
respondents  were  the  owners  as  tenants  In 
common  of  a  tract  of  land  situated  In  Adaum 
county  containing  1,120  acres.  The  land  was 
encumbered  by  mortgage  In  the  sum  of  $17.- 
000.  The  appellant  Lewis  was  desirous  of 
selling  the  land,  and  his  co-owners  expressed 
to  blm  tbeir  willingness  to  do  so.  provide<l 
a  purchaser  could  be  found  who  would  take 
it  on  .satisfactory  terms.  I.iater  on  Mr.  J^w- 
is  reported  to  the  respondents  that  the  land 
could  be  traded  to  one  W.  W.  King  for  the 
shares  of  stock  in  the  King  Mercantile  Com- 
pany, a  cori)oratlon  doing  a  mercantile  busi- 
ness. King  owned  of  the  corporation's  stock 
shares  of  the  par  value  of  $18,180,  and  of- 
fered to  trade  his  entire  holdings  for  the 
land  and  a  bonus  of  $4,280  In  cash;  be  agree- 
ing to  assume  the  Incumbrances  on  the  land. 
As  a  basis  for  making  the  trade  the  land 
was  valued  at  $27.30  per  acre,  and  the  stock 
at  its  par  value.  Mr.  I^ewis  says  that  after 
he  received  this  proposition  from  Mr.  King 
he  made  the  same  known  to  the  respondents, 
telling  them  nt  the  same  time  that  Mr.  King 
would  not  make  the  trade  unless  all  of  the 
stock  he  held  in  the  corporation  was  taken 
up,  and  that  It  would  be  necessary  to  pay 
King  the  sum  of  $4,280  in  cash  to  consum- 
mate the  trade.  He  says  further  that  the 
respondents  refused  to  advance  any  cash  to 
further  the  trade  or  to  take  stock  In  excess 
of  the  amount  they  would  receive  for  their 
interests  In  the  land ;  but  that  after  consider- 
able negotiation  they  agreed  that  if  the  crop 
could  be  retained  and  the  land  valued  at 
$25  an  acre  they  would  trade  their  interests 
for  the  stock  valued  at  par.  He  then  says 
that  he  made  the  trade  on  the  terms  proposed 
by  King,  paying  the  cash  bonus  of  $4.280 
out  of  his  own  funds,  and  afterwards  ac- 
counted to  the  resiwndents  for  their  Interests 
in  the  property  at  the  rate  agreed  upon,  turn- 
ing over  to  them  shares  of  stock  of  the  par 
value  of  $7,ii33.3.3.  The  respondents,  how- 
ever, testify  that  the  appellant  told  them 
while  the  trade  was  In  process  of  consumma- 
tion that  all  that  King  offei-ed  for  tlie  land 
was  $25  jter  acre  in  stock  at  Its  par  value, 
and  that  nothing  was  said  about  the  bonus  of 
$4,280,  or  the  fact  that  the  trade  was  actual- 
ly being  made  on  a  basis  of  $27.50  per  acre; 
that  tbey  first  learned  these  facts  from  King 
long  after  the  trade,  and  that  the  api)ellant 
only  admitted  them  when  they  went  to  him 
after  leantlng  the  facts  from  King.  They 
admit,  however,  that  the  api^ellant  offered. 
In  case  they  did  not  believe  tbey  bad  re- 
ceived their  due  share  of  the  stock,  to  di- 
vide the  whole  number  of  shares  received  in 
the  trade  evenly  between  them  if  they  woulu 
pay  their  proportion  of  the  cash  bonus  given 
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King.  Tbe  respondents  brought  this  action 
on  the  theory  that  the  appellant  had  actual'y 
rpceiveil  ?27.5(>  per  acre  for  the  land.  In- 
stead of  $25  per  acre  for  which  he  accounted 
and  that  they  were  entitled  to  an  accounting 
for  the  dilTcreuce.  The  trial  court  tools  this 
view  of  the  case,  holding  that  the  appellant 
iiad  failed  to  account  for  l.S;'iO%  shares, 
which  at  0()  cents  per  share,  behig  tlic  value 
per  nharc  found  by  It,  amounted  to  $1,120, 
In  which  sum  It  entered  judgment  in  their 
favor. 

The  appellant  complains  of  the  action  of 
the  court,  we  think,  justly.  As  we  say  it 
proceeded  on  the  theory  that  the  appellant 
had  received  $27.50  per  acre  for  the  land, 
fraudulently  concealed  this  fact  from  the  re 
spondents,  and  thereby  induced  them  to 
liart  with  their  interest  in  the  land  at  $25 
l)er  acre.  Had  the  land  been  worth  $27.50 
per  acre,  or  Imd  the  stoclc  been  worth  par, 
there  would  doubtless  have  been  some  founda- 
tion for  the  court's  conclusion,  but  neither 
of  these  conditions  were  true  in  fact.  While 
the  court  excluded  all  direct  evidence  as  to 
the  value  of  the  land,  enough  does  appear 
to  show  that  even  $25  per  acre  was  consider- 
ably in  excess  of  its  re-al  value.  King  says 
that  both  the  land  and  the  stock  were  val- 
ued for  the  puriHjse  of  the  trade  for  more 
than  either  was  worth;  the  appellant  says 
the  actual  value  received  for  the  land  was 
about  $22  per  acre;  and  the  respondents 
themselves  in  their  complaint  allege  tliat  the 
stock  was  worth  but  80  cents  on  the  dollar, 
yet  they  were  willing,  and  did  actually  trade 
their  interest  in  the  land  at  a  valuation  ot 
$25  per  acre  for  the  stock  at  par.  As  to 
the  stock.  King  says  It  was  worth  about  75 
cents  on  the  dollar;  the  appellant  50  or  GO 
cents,  and  the  court  itself  found  it  to  be 
worth  but  60  cents.  This  being  true  it  is 
plain  that  the  judgment  entered  by  the  c-ourt 
is  much  too  large,  conceding  that  the  re- 
spondents are  entitled  to  recover  at  all.  It  is 
too  large  because  it  in  effect  compels  tbe 
aiipellaut  to  take  stock  at  par  for  the  cash 
he  was  compelled  to  pay  to  complete  the 
trade,  while  it  is  conceded  by  all  the  parties, 
even  the  court  itself,  that  the  stuck  was 
worth  much  less  than  par.  True  the  re- 
spondents seek  to  justify  this  by  saying  that 
the  purchase  by  the  appellant  of  the  stock 
over  and  above  what  the  land  paid  for  was 
a  separate  transaction  with  which  the  re- 
K|iondents  had  nothing  to  do,  but  this  is  not 
the  fact.  It  was  all  one  transaction.  The 
land  and  tbe  money  paid  for  the  stock,  and 
there  Is  no  means  of  finding  out  from  the 
evidence  In  this  record  what  part  of  the 
stock  was  purehasetl  with  money  and  what 
with  the  land.  It  must  l)e  remembered  that 
the  respondents  are  not  entitled  to  recover  on 
the  principle  that  the  appellant  violated  bib 
contract  with  tliem.  This  he  did  not  do. 
They  agreed  to  take  this  stoclc  at  par  in  pay- 
ment for  their  interests  in  the  land  at  a 
valuation  of  $25  i)er  acre.    This  much  they  1 


received.  They  seek  to  recover  more  on  the 
principle,  as  we  have  stated,  that  the  appel- 
lant deceived  them.  But  because  he  deceived 
them  they  are  not  entitled  to  make  a  new 
contract  with  him.  They  must  confine  them- 
selves to  an  action  of  damages  for  the  deceit, 
or  an  etjuitable  proceeding  to  compel  the 
appellant  to  permit  them  to  share  in  the  con- 
tract he  actually  made.  The  action  they 
brought  was  of  the  latter  nature,  and  the  re- 
lief they  can  obtain  in  this  action  is  the 
right  to  share  in  the  contract  as  made.  But 
tlie  record  shows  that  the  appellant  has  been 
willing  at  all  times  to  share  with  them  the 
stock  he  received  in  the  trade  If  they  would 
assume  their  part  of  the  burden.  He  offered 
before  this  suit  was  begun  to  transfer  to 
them  a  full  two-thirds  of  all  tbe  stock  re- 
ceived on  their  paying  two-thirds  of  the  mon- 
ey he  was  compelled  to  pay  In  the  trade.  In 
his  answer  he  repeated  his  offer,  and  he 
brought  tbe  stock  into  court,  and  tendered 
it  again  at  the  time  of  tbe  trial.  And  since 
the  respondents  did  not  seek  relief  by  way 
of  damages  they  should  have  been  compelled 
to  accept  the  contract  as  made  by  the  appel- 
lant, or  abide  by  their  own  contract.  The 
judgment  of  the  court  does  neither,  and  hence 
must  be  reversed. 

The  order  of  the  court  will  be  therefore 
that  the  judgment  appealed  from  be  reversed, 
and  the  cause  remanded  with  instructions  to 
permit  the  respondents,  if  they  so  elect  with- 
in CO  days  after  the  remittitur  reaches  tne 
trial  court,  to  pay  into  court  for  the  ai»pel- 
lant  two-thirds  of  $4,2SO,  and  receive  stock  In 
addition  to  the  amomit  they  have  already  re- 
ceived sufllcient  to  make  two-thirds  of  the 
entire  amount  obtained  in  the  exchange  which 
is  the  subject  of  controversy  in  this  action, 
and  if  they  fail  to  pay  said  sum  into  court 
within  the  time  named,  that  their  action  be 
dismissed,  with  costs  to  the  appellant 


STATE   ex  rel.   TIIOJFAS   et   al.   v.    SDPE- 

KIOR  COT-RT  OF  WHATCOM 

COUNTY  et  al. 

(Supreme  Court  of  Washington.    April  C,  190C.) 

1.  Eminent  Domain  —  Use  of  Land  fob  a 
Street— Plti.ic  I'se. 

The  taking  of  property  for  a  public  street 
is  for  a  public  use,  though  the  street  so  es- 
tablished be  in  the  form  of  a  cul-de-sac.  on 
either  side  of  property  belonging  to  the  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  §  50.] 

2.  Same— Debt  Limit— Right  of  Owners  to 

QrESTTON. 

Owners  of  land  sought  to  be  taken  by  a  city 
for  the  purposes  of  a  street  cannot  raise  the 
question  as  to  the  limit  of  tbe  city's  indebted- 
ness, for  the  property  cannot  be  taken  until 
actual  compensation  has  been  made. 

3.  MiTNiciPAL  Corporations— Debt  Limit. 

An  ordinance  of  a  city,  providing  for  the 
taking  of  land  for  a  street,  provided  that  an 
assessment  should  be  made,  as  provided  by  law, 
for  the  pnrpose  of  raising  the  amount  necessary 
to  pay  the  damai^es  awarded  for  the  property 
taken,  and  that  any  part  of  the  damages  not 
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assessed  against  the  property  beneRted  should 
be  paid  from  the  general  fund.  The  city  took 
a  penal  bond  from  interested  property  owners, 
conditioned  that  it  should  not  be  called  on  to 
pay  for  the  improvement.  Held,  that  the  city 
did  not  incur  a  liability  for  the  damages  awnnl- 
ed.  and  the  question  whether  its  debt  limit  had 
been  exceeded  was  immaterial. 

4.  Eminent  Domain— Pboceedings  to  Takc 
Pboi'erty — Notice— Service— SufFiciENcy. 

Ballinser's  Ann.  Codes  &  St.,  §  4S73,  au- 
thorizes personal  service  on  a  defendant  out  of 
the  state,  which  shall  he  e<iulvalent  to  service 
by  publication.  Laws  1905,  c.  55,  i  5,  provides 
that,  ou  the  filing  of  the  petition  to  condemn 
laud  for  a  street,  a  summons  shall  be  served  on 
the  persons  made  defendants,  as  in  civil  actions. 
Held,  to  authoriiie  personal  service  on  a  nonresi- 
dent defendant  in  such  proceeding. 

5.  Fbocess— Pboof  of  Sebvice— Suffioignct. 

An  affidavit  of  proof  of  personal  service  ou 
defendants  averred  that  copies  of  the  petition 
and  summons  were  left  with  each  of  them.  An- 
other affidavit  showed  that  the  party  who  made 
the  service  was  qualified.  Held,  proof  of  valid 
service. 

Certiorari  by  the  etate^  on  the  relation  of 
John  L.  Thomaa  and  others,  against  the  su- 
perior court  of  Whatcom  county  and  others, 
to  review  proceedings  for  the  condemnation 
of  propert}'.    AAirnied. 

Black,  Kindall  &  Kenyon,  for  plalntitte. 
Dorr  &  Hadley,  for  respondents. 

CROW,  J.  This  Is  a  certiorari  proceeding 
instituted  for  the  purpose  of  having  this 
court  review  the  orders  of  the  superior  court 
of  Whatcom  county  in  an  action  for  the  con- 
demnation of  private  property.  On  April  10, 
1905,  the  council  of  the  city  of  Bellingham 
passed  ordinance  No.  139,  entitled:  "An  or- 
dinance providing  for  the  laying  off,  widening 
and  establishing  of  Prospect  street,  a  public 
street  and  highway  In  the  city  of  Bellingham, 
over  and  across  portions  of  blocks  11,  12,  14, 
and  19.  Central  Whatcom ;  providing  for  the 
laying  out,  extending  and  establishing  said 
Prospect  street  through  block  7,  New  What- 
com, and  providing  for  the  taking  and  dam- 
aging of  land  and  other  property  necessary 
therefor  and  for  the  ascertainment  and  pay- 
ment of  just  compensation  to  be  made  for  the 
private  property  to  be  taken  and  damaged 
for  said  purposes  and  for  the  assessment  up- 
on the  property  benefited  for  tbo'  puriio.ie  of 
making  such  compensations."  Afterwards  the 
city  attorney,  under  authority  of  said  ordi- 
nance, filed  a  petition  in  the  superior  court 
of  Whati-om  county,  as  required  by  section  3, 
c.  55,  p.  80,  Laws  1905,  praying  that  just  com- 
pensation be  made  for  private  property  to  be 
taken  or  damaged  for  the  laying  off,  widening, 
ext^idlng.  and  estiiUlishing  of  Prospe<-t  street, 
as  provided  by  sold  ordiuance,  and  that  a 
Jury  be  Impaneled  for  that  purimse.  Pros- 
pect street,  as  at  present  dedicated  and  open- 
ed, extends  from  the  northern  portion  of  the 
city  of  liellingham  In  a  sontherly  direction  to 
Champion  street,  where  It  terminates  near 
the  center  of  the  north  line  of  block  7,  here- 
inafter mentioned.  Immediately  south  of 
Champion  street,  and  abutting  thereon.  Is 
block  7  of  the  city  of  New  Whatcom,  now  a 
S5  P.— 17 


part  of  Bellingham.  This  block,  triangular 
In  form,  and  subdivided  Into  lots,  is  bounded 
on  the  north  by  Champion  street,  running 
east  and  west,  on  Its  southeasterly  side  by 
Bay  street,  running  from  northeast  to  south- 
west, and  on  Its  southwesterly  side  by  Holly 
.street,  running  from  northwest  to  southeast. 
Bay  and  Holly  streets  Intersect  each  other  at 
the  south  angle  of  block  7,  and  respectively 
Intersect  Champion  street  at  the  east  and 
west  anglps  of  said  block  7.  The  city  build- 
ings and  central  fire  station  are  located  on 
Prospect  street  about  one  block  north  of 
Champion  street.  Block  7  lies  between  the 
end  of  Prospect  street  and  the  business  center 
of  the  city,  to  which  at  present  the  most  di- 
rect route  of  travel  Is  around  Champion 
and  Bay  streets.  The  city  wishes  not  only 
to  widen  Prospect  street,  but  also  to  extend 
It  across  said  triangular  block  7  to  Bay  street, 
thus  making  a  wider  and  more  direct  thor- 
oughfare to  the  business  center.  The  City 
now  owns  the  southwest  30  feet  of  lot  11  in 
block  7,  directly  In  the  Hue  of  the  proposed 
extension  of  Prospect  street  Ordinance  139 
does  not  provide  for  any  condemnation  of 
said  30  feet,  nor  has  any  formal  record  of 
Its  dedication  been  made.  If  the  street  when 
extended  Is  not  opened  through  said  30  feet, 
one  cul-de-sac  will  be  formed  In  the  north 
side  and  another  In  the  south  side  of  block 
7  with  said  30  feet  lying  between  them.  The 
relators  own  that  portion  of  block  7  sought 
to  be  condemned  south  of  the  30  feet  owned 
by  the  city.  The  superior  court  made  find- 
ings of  fact  and  conclusions  of  law  In  favor 
of  the  city,  and  ordered  a  Jury  to  be  Im- 
paneled to  fix  values  and  assess  damages. 

The  relators'  first  contention  is  that  tlie 
proiwseil  appropriation  of  their  lands  Is  not 
a  public  use.  They  Insist  that  neither  the 
ordinance  nor  the  condemnation  proceedings 
attempt  to  appropriate  said  southwest  30 
feet  of  lot  7,  and  cannot  be  regarded  as  pro- 
ceedings for  that  purpose;  that  no  dedication 
of  said  30  feet  has  been  made;  that  the  city 
Is  only  endeavoring  to  create  one  cul-de-sac 
next  to  Champion  street,  and  another  next 
to  Bay  street ;  and  that  any  appropriation 
for  such  a  purpose  cannot  be  a  public  use. 
We  think  these  contentions  are  entirely  with- 
out merit  The  record  shows  a  sincere  In- 
tention upon  the  part  of  the  city  to  actually 
open  Prospect  street  entirely  across  block 
7,  and  to  condemn  all  private  property  that 
may  be  necessary  for  that  puriwse.  The 
southwest  30  feet  of  lot  11,  however,  is  not 
private,  but  public  property.  If  it  belonged 
to  the  county  or  state.  It  might  perhaps  be 
ne<'e.-isary  to  condemn  It;  but  as  It  belongs 
to  the  city  Its  condemnation  Is  unnec-essary. 
Although  no  rei-ord  of  any  formal  dedication 
of  said  30  feet  has  been  made  for  street  pur- 
poses, yet,  if  the  city  proceeds  with  the  pro- 
posed Improvement  and  pays  the  relators  all 
damages  that  may  be  awarded  them,  we 
think  tlrnt  in  the  light  of  the  ordiuance,  the 
condemnation  petition,  the  evidence,  and  the 
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entire  record  before  us,  It  will  be  estopped 
from  claiming  that  its  own  property  has  not 
been  dedicated.  13  Cyc.  453,  434.  But,  sup- 
pose It  be  admitted,  as  contended  by  the  re- 
lators, that  the  city  is  only  creating  a  cul-de- 
sac,  yet  it  would  have  authority  to  establish 
a  thoroughfare  in  the  form  of  a  cul-de-sac 
on  either  side  of  Its  property,  if  Jt  saw  fit  to 
do  so.  It  would  be  a  legislative  fiuictlon, 
with  the  exercise  of  which  the  courts  could 
not  Interfere,  for  the  city  to  determine  that 
such  additional  access  to  its  property  was  a 
public  necessity.  Sheaff  v.  People,  87  111.  189, 
29  Am.  Bep.  48;  People  y.  Kingman,  24  N. 
T.  559.  But  we  think  the  city  is  not  creat- 
ing any  cul-de-sac.  The  evidence  shows  be- 
yond question  that  it  is  about  to  open  a 
much-needed  thoroughfare  across  block  7. 
There  is  no  merit  in  the  relators'  contention 
that  the  use  to  be  made  of  their  lands  sought 
to  be  appropriated  is  not  public.  The  use  of 
property  for  a  street  or  highway  is  neces- 
sarily public,  and  the  trial  court  could  not 
find  otherwise.  "Highways. — One  of  the  old- 
est and  commonest  of  uses  for  which  private 
property  has  been  appropriated  is  the  estab- 
lishment of  public  highways.  The  appropri- 
ation of  private  property  for  the  establish- 
ment of  such  highways  has  been  held  uni- 
formly to  be  for  a  public  use."  10  Enc.  of 
Law  (2d  Ed.)  1072;  State  ex  rel.  Schroeder 
V.  Superior  Court,  29  Wash.  1,  69  Pac.  3C6; 
C,  R.  I.  &  P.  R.  R.  Co.  V.  Town  of  Lake,  71 
111.  333. 

Upon  the  hearing,  the  trial  court  excluded 
evidence  offered  by  the  relators  for  the  pur- 
pose of  showing  that  the  city  of  Bellingham, 
at  the  time  of  the  Institution  of  the  condem- 
nation proceedings,  and  at  the  time  of  the 
hearing,  was  Indebted  In  excess  of  the  consti- 
tutional limit,  and  they  now  assign  error 
upon  said  rtiling.  The  ordinance,  In  section 
4,  provides  that  an  assessment  shall  be  made 
In  the  manner  provided  by  the  act  of  the 
Legislature  for  the  purpose  of  raising  the 
amount  necessary  to  pay  the  compensation 
and  damages  which  shall  be  awarded  for  the 
property  taken,  and  for  the  costs  and  pro- 
ceedings, and  that  such  assessment  shall  be 
made  subject  to  the  provisions  of  said  act 
of  the  Legislature  upon  all  the  property 
especially  benefited.  The  ordinance.  In  a 
later  section,  provides  that:  "Any  part  of 
the  compensation,  d  a  mages  or  costs  tha  t  is  not  fi- 
nally assessed  against  said  property  benefited 
shall  be  paid  from  the  general  fund  of  the 
city."  The  relators  contend  that  by  this  last 
vrovlsion  the  city  will  necessarily  incur  an 
Invalid  indebtedness,  having  already  exceeded 
its  constitutional  limitation.  Any  inquiry 
Into  the  amount  of  the  city  debt  Is  immate- 
rial in  this  proceeding.  The  property  of  the 
relators  cannot  be  taken  by  the  city  until 
actual  compensation  has  been  made.  The 
relators  are  in  no  position  to  raise  any  ques- 
tion as  to  the  limit  of  the  municipal  debt, 
nor  are  they  Justified  In  assuming  that  any 
unconstitutional  indebtedness  will  be  incur- 


rea.  It  Is  apparent,  from  the  entire  ordi- 
nance, that  an  intention  exists  on  the  part  of 
the  rfty  to  pay  for  property  taken  by  special 
assessments  made  upon  property  benefited, 
and  such  intention  brings  this  case  within 
the  rule  laid  down  In  Winston  v.  Spokane, 
12  Wash.  524,  41  Pac.  888,  and  Faulkner  t. 
Seattle,  19  Wash.  320,  53  Pac.  365.  To  meet 
any  suggestion  that  the  city's  credit  may  be 
menaced  by  this  proceeding,  the  council  have 
not  only  provided  In  the  ordinance  for  spe- 
cial assessments  to  pay  for  the  lands  to  be 
taken,  but  the  evidence  shows  they  have  also 
taken  a  penal  bond  from  interested  property 
owners  conditioned  that  the  city  shall  not  be 
called  upon  to  contribute  any  funds  to  the 
expense  of  the  improvement.  In  Faulkner 
v.  Seattle,  supra,  this  court  said:  "It  is  also 
urged  that,  as  the  fund  Is  not  now  la  exist- 
ence, and  as  the  city  is  proposing  to  acquire 
rights  of  way  and  property  rights  prior  to  the 
creation  of  the  fund,  this  would  be  a  viola- 
tion of  the  provision  with  reference  to  Its 
debt  limit;  but  that  does  not  follow  necessa- 
rily. There  may  be  some  method  for  Immedi- 
ate payment  provided  for  property  condemn- 
ed, or  an  agreement  possibly  postponing  and 
limiting  payment  to  the  fund  contemplated 
under  the  contract  for  the  construction  of  the 
works.  If  the  city  should  -wrongfully  at- 
tempt to  make  payment  for  rights  of  way 
out  of  Its  general  fund,  the  parties  holding 
claims  against  that  fund  possibly  could  In- 
terfere; but  it  Is  not  apparent  that  there  Is 
any  Intention  to  deplete  this  fund."  The 
taking  of  the  bond  discloses  that  the  city  au- 
thorities have  already  adopted  "som?  method 
for  Immediate  payment  for  property  condemn- 
ed." The  trial  court  committed  no  error  In 
rejecting  the  evidence  offered. 

It  appears  that  the  relators,  George  A. 
Green  and  Annah  S.  Green,  his  wife,  being 
nonresidents  of  the  state  of  Washington,  were 
first  served  by  publication,  and  afterwards 
by  personal  service  without  the  state.  They 
only  made  a  special  appearance  moving  the 
court  to  quash  such  service.  This  motion  be- 
ing denied,  they  now  assign  error,  and  claim 
that  the  service  by  publication  was  insuffi- 
cient for  the  want  of  a  proper  affidavit.  This 
may  be  conceded  for  the  purposes  of  this 
case.  As  to  the  personal  service  outside  of 
this  state,  they  claim  (1)  that  no  authority 
exists  for  any  such  service  in  a>  proceeding 
of  this  character,  and  f2)  that,  if  such  author- 
ity does  exist,  a  valid  personal  service  out- 
side of  the  state  has  not  been  made.  There 
is  no  merit  In  either  of  these  contentions. 
Section  5,  c.  53,  p.  86,  Acts  1905,  provides 
that:  "Upon  the  filing  of  the  petition  afore- 
said, a  summons  returnable  as  summons  in 
other  civil  actions,  shall  be  issued  and  serv- 
ed upon  the  persons  made  parties  defendant, 
together  with  a  copy  of  the  petition  as  in 
other  civil  actions."  The  Code  of  Civil  Pro- 
cedure (section  4879,  BalUnger's  Ann.  Codes. 
&  St.)  authorizes  personal  service  on  a  de- 
fendant out  of  the  state,  and  provides  that 
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the  same  shall  be  eqalvalrait  to  service  by 
publication.  We  think  these  two  sections 
authorize  personal  service  on  a  defendant 
out  of  the  state  in  this  proceeding.  Belators 
also  object  to  the  proof  of  service,  because 
It  does  not  show  a  copy  of  the  petition  and 
summons  to  hare  been  served  upon  each  of 
the  relators.  Green  and  wife.  There  are  two 
affidavits  making  proof  of  service.  In  the 
first,  it  afllrmatlvely  appears  that  copies  of 
the  petltiou  and  summons  were  left  with 
each  of  said  relators.  The  second  affidavit 
was  made  to  show  that  the  party  who  made 
the  service  was  qualified.  These  two  affi- 
davits are  sufficient  proof  of  a  valid  service; 
none  of  their  statements  being  denied  by  the 
relators.  Jennings  v.  Bocky  Bar  Gold  Min- 
ing Co.,  2»  Wash.  72G,  70  Pac.  136;  Hunter  v. 
Wenatcbee  Land  Co.,  86  Wash.511,  79  Fac.  40. 
The  Judgment  of  the  superior  court  Is  af- 
llnned. 

MOUNT,  C.  J.,  and  BOOT,  HADLBY, 
FUIXERTON,  and  DUNBAB,  JJ.,  concur. 

W  Wash.  S18) 

MOSLET  V.  DONNELL  et  ux. 
(Supreme  Court  of  WasbinKton.    April  5,  1006.) 

FSAUDULKNT      COHVXTANCK— EVIDKHCK— Sum- 
CIE3tCt. 

Evidence  that  a  husband  was  the  only  per- 
son who  knew  that  plaintiff  intended  to  make  a 
trip  for  the  inirpoee  of  seeking  an  investment 
for  a  sam  of  money;  that  his  wife  was  intro- 
duced under  an  assumed  name  to  plaintiff  by  a 
third  person  when  he  started  on  the  trip ;  and 
that  she  procured  a  loan  of  the  money  on  her 
mortgage  of  land  in  which  she  had  no  interest, 
and  immediately  afterwards  transferred  to  her 
husband  land  which  she  owned,  was  sufficient  to 
Justify  a  Judgment  against  both  the  husband 
and  wife  for  the  sum  of  money  obtained,  and  set- 
ting aside  the  conveyance  of  the  wife's  proper- 
ty to  the  husband  on  the  ground  of  fraud. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty ;  Wm.  A.  Huneke,  Judge. 

Action  by  Edward  Moeley  against  Albert 
Donnell  and  wife.  From  Judgment  in  favor 
of  plaintiff,  defendant  Albert  Donnell  ap- 
peals.   Affirmed. 

Robertson,  Miller  &  Rosenhaupt  and  F.  X. 
Wilson,  for  appellant  Kellogg  &  Neal,  for 
respondent 

MOUNT,  0.  J.  Respondent  brought  this 
action  against  the  defendants  to  recover  the 
sum  of  $600  alleged  to  have  been  fraudulently 
obtained  from  him  by  the  defendants,  and 
to  set  aside  a  deed  of  certain  lots  In  the  town 
of  Northport  from  Louella  Donnell  to  Albert 
Donnell,  her  husband,  on  the  ground  of  fraud, 
and  to  subject  said  lots  to  the  payment  of 
plaintiff's  claim.  At  the  time  the  action  was 
brought,  a  writ  of  attachment  was  sued  out 
and  levied  upon  the  said  lots.  Summons 
was  served  upon  the  defendants  by  publica- 
tion. The  appellant  Albert  Donnell  appeared 
qtedaliy  and  moved  the  court  to  quash  the 
service  of  the  summons.  This  motion  was 
denied,  and  appellant  then  filed  an  answer, 


denying  the  allegations  of  the  complaint 
The  defendant  Louella  Donnell  made  no  ap- 
pearance, and  Judgment  was  entered  against 
her  by  default  The  cause  was  tried  to  the 
court  without  a  Jury,  and  findings  were  made 
In  favor  of  the  plaintiff,  and  a  decree  entered 
as  prayed  for  In  the  complaint  The  defend- 
ant Albert  Donnell  appeals. 

The  facts  are  substantially  as  follows :  In 
the  year  1003,  all  the  parties  hereto  were 
residents  of  the  town  of  Northport  In  this 
state.  The  plaintiff  was  a  man  62  years  of 
age.  Be  and  appellant  were  fellow  workmen 
in  the  Northport  smelter,  where  they  had 
been  employed  for  about  two  years.  They 
met  about  their  work  every  day.  Appellant 
was  married  to  the  defendant  Louella  Don- 
nell, who  was  a  common  prostitute  In  the 
town  of  Northport  The  plaintiff  bad  never 
met  Mrs.  Donnell.  About  the  Ist  of  Decem- 
ber, 1903,  the  plaintiff  had  accumulated 
about  (600  In  money,  which  he  desired  to  In- 
vest In  farm  lands  In  Lincoln  county.  He 
had  informed  the  appellant  of  his  intentions. 
About  the  1st  day  of  December,  1903,  he  went 
to  the  train  at  Northport,  Intending  to  go 
to  Hartllne  in  Lincoln  county  for  the  purpose 
of  Investing  his  money.  An  acquaintance 
met  him  at  the  depot  and  went  on  the  train 
with  him  and  Introduced  him  to  appellant's 
wife,  stating  that  her  name  was  Lou  Blake 
Murray,  and  that  she  resided  in  Nelson, 
British  Columbia.  At  her  Invitation  plaintiff 
sat  In  the  seat  beside  her  from  Northport  to 
Spokane.  On  the  way  to  Spokane  Mrs.  Doiy 
nell  stated  tbat  she  owned  some  Umber  land 
in  Idaho,  and  was  on  her  way  to  look  at  1^ 
and  Invited  plaintiff  to  go  along  with  her. 
He  consented,  and  they  went  to  the  land  and 
looked  it  over.  After  they  had  examined 
the  land,  Mrs.  Donnell  proposed  to  borrow 
$600  from  the  plaintiff,  and  stated  that  she 
would  give  him  a  mortgage  on  the  land  to 
secure  the  repayment  of  the  money.  Plain- 
tiff relying  upon  her  representations  that 
she  owned  the  land,  made  the  loan,  and  took 
her  note  and  mortgage  for  the  $000.  Mrs. 
Donnell  thereupon  returned  to  Northport 
gave  her  husband  a  part  of  the  money,  and 
deeded  two  lots  In  Northport  to  her  husband 
without  consideration,  and  departed  for  Brit- 
ish Columbia.  A  day  or  two  later  the  plain- 
tiff discovered  that  Mrs.  Donnell  was  the  wife 
of  the  appellant,  and  tbat  she  had  no  Interest 
in  the  land  upon  which  she  had  given  him  a 
mortgage.  The  appellant,  Albert  Donnell, 
soon  thereafter  left  Northport  and  went  to 
British  Columbia.  Plaintiff  thereupon  brought 
this  action. 

Appellant  contends,  first,  that  the  affidavit 
for  publication  Is  lusufflclent  The  affidavit 
in  this  case  is  substantially  the  same  as  the 
one  in  Goore  v.  Goore,  24  Wash.  139,  63  Pac. 
1002,  which  we  held  sufficient  Assignments 
are  made  that  the  evidence  Is  not  sufficient  to 
support  several  of  the  findings  of  fact  Each 
of  these  assignments  is  argued  separately  in 
the  brief.    It  la  unnecessary  for  ua  to  coa> 
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BJder  them  separately.  The  evidence  Is  dear 
and  positive  to  the  point  that  the  appellant's 
wife,  by  misrepresentation  and  fraud,  ob- 
tained respondent's  money.  There  is  no  di- 
rect and  positive  evidence  that  the  appellant 
was  a  party  to  the  fraud,  but  the  circumstan- 
ces surrounding  the  case  point  very  closely 
to  the  fact  that  the  appellant  himself  Insti- 
gated the  fraud,  and  was  a  party  to  It,  and 
received  a  portion  of  the  proceeds.  He  was 
the  only  person  who  knew  that  respondent 
had  the  money  and  was  going  to  Spoljane 
with  it  at  the  time  stated.  Appellant's  wife 
went  to  the  train  that  morning  ahead  of  re- 
spondent, and  was  Introduced  as  another 
person  by  a  mutual  friend.  She  obtained 
the  money  fraudulently,  and  came  back  to 
Northport,  where  she  attempted  to  place  her 
property  there  out  of  the  reach  of  respondent 
by  deeding  It  to  her  husband.  She  gave  a 
part  of  the  proceeds  to  her  husband,  and  then 
left  the  state.  The  appellant  soon  followed. 
The  appellant  testified  In  the  case  In  his  own 
behalf,  and  his  evidence,  as  we  read  It,  is 
very  unsatisfactory.  It  Is  equivocal  and  con- 
tradictory, and  does  not  appeal  to  us  as  the 
evidence  of  an  Innocent  person. 

The  trial  court  was  abundantly  justlflr d  in 
his  conclusions,  and  we  think  the  Judgment 
entered  Is  In  accordance  with  the  Justice  of 
the  case. 
•    The  Judgment  is  therefore  affirmed. 

DUNBAR.    HADLET,    BUDKIN.    CROW, 
FULLERTON,  and  ROOT,  JJ.,  concur. 


(42  Wasb.  E13) 

VAN  HORN  et  nx.  v.  O'CONNOR  et  al. 
(Supreme  Court  of  Washington.    April  5,  1906.) 

Fbaud — Elements— Statement  of  OprNiow. 
Statements  by  a  vendor  of  land  and  an- 
other to  a  purchaser  who  personally  examined 
the  land  and  dealt  with  the  vendor  at  arm's 
lenftth,  that  there  were  240  acres  under  culti- 
vation, that  there  were  25  or  30  acres  more  that 
could  be  put  into  cultivation,  and  not  to  exceed 
50  or  60  acres  of  waste  land  out  of  the  320 
acres  in  the  tract,  were  mere  statements  of 
opinion,  and  not  representations  as  to  facts,  on 
which  a  charge  of  fraud  could  be  based. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fraud,  {{  12,  13.] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; W.  T.  Warren,  Judge. 

Action  by  P.  M.  Van  Horn  and  wife  against 
John  O'Connor  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

J.  T.  Mulligan  and  H.  N.  Martin,  for  ap- 
pellants.   Merritt  &  Merritt,  for  respondents. 

MOUNT,  C.  J.  This  action  was  brought 
by  appellants,  to  recover  damages  from  re- 
spondents on  account  of  alleged  false  and 
fraudulent  representations  In  regard  to  the 
sale  of  certain  real  estate.  These  represen- 
tations are  alleged  to  have  been  made  by  re- 
spondents O'Connor  and  Lee,  and  relied  upon 
t^  appellants.    Upon  Issues  of  fact  made  by 


the  pleadings,  the  cause  came  on  for  trial  to 
the  court  and  a  Jury.  After  the  plaintiff  F. 
M.  Van  Horn  had  given  his  testimony,  the 
trial  court  took  the  case  from  the  Jury,  upon 
motion  of  the  respondents.  This  appeal  is 
from  the  Judgment  of  dismissal. 

Mr.  Van  Horn's  testimony  was  In  sub- 
stance that  on  June  7,  1904,  he  went  with 
Mr.  O'Connor  to  look  at  a  half  section  of  land 
owned  by  Mr.  O'Connor  In  Lincoln  county. 
They  looked  over  the  land  on  that  day,  when 
Mr.  O'Connor  represented  that  there  were 
240  acres  of  the  land  In  cultivation.  After 
looking  at  the  land  on  that  day,  they  return- 
ed to  the  town  of  Downs  near  by,  where  Mr. 
O'Connor  Introduced  Mr.  Van  Horn  to  one  F. 
C.  Lee,  and  then  told  Mr.  Lee  that  he  and 
Mr.  Van  Horn  had  been  out  to  look  at  the 
land,  and  said  to  Mr.  Van  Horn:  "Mr.  Lee 
can  tell  you  as  much  about  the  Lyman  place 
as  I  can.  lie  has  sowed  the  place  and  headed 
the  place,  and  knows  what  there  is  of  it." 
Mr.  Lee  thereniion  told  Mr.  Van  Horn,  that 
there  were  240  acres  of  the  land  under  cultiva- 
tion; that  there  were  some  30  acres  more 
which  could  be  cultivated,  and  that  there 
would  be  not  over  50  or  60  acres  of  waste 
land.  These  statements  corroborated  what 
Mr.  O'Connor  had  theretofore  told  Mr.  Van 
Horn.  No  agreement  upon  the  price  of  the 
land  was  reached  that  day.  On  June  10, 
1904,  Mr.  O'Connor  and  Mr.  Van  Horn  again 
went  to  examine  the  land.  There  was  a 
fence  around  the  whole  section,  but  no  divid- 
ing fence.  They  drove  along  the  north  line 
to  about  the  center  of  the  section,  and  tL  'n 
followed  the  supposed  half-section  line  south 
to  where  Mr.  O'Connor  said  the  corner  ought 
to  be.  They  did  not  go  as  far  as  the  south 
fence  on  that  side  of  the  section,  because  Mr. 
O'Connor  said  he  thought  the  fence  was  be- 
yond the  line,  and  was  built  through  the 
rocks  for  convenience  In  fencing,  and  that 
the  bad  land  which  was  between  them  and 
the  fence  was  not  upon  the  half  section. 
They  did  not  find  the  comer  of  the  half  sec- 
tion. Mr.  O'Connor  thereupon  said  it  must 
have  been  moved  or  taken  away.  After  look- 
ing around  at  the  land,  they  returned  to 
Downs.  On  the  way  back  Mr.  O'Connor  again 
said  that  there  were  240  or  241  acres  of  land 
under  cultivation,  and  25  or  30  acres  more 
which  could  be  broken  up.  and  which  would 
make  270  acres  of  good  farm  land  on  the 
half  section.  After  they  returned  to  Downs, 
Mr.  Van  Horn  asked  Mr.  Lee  if  he  was  to 
get  anything  out  of  the  sale,  and  Mr.  Lee 
told  him,  "Not  from  you.  Mr.  O'Connor  pays 
me."  In  the  evening  of  June  10th.  Mr.  Van 
Horn  traded  to  Mr.  O'Connor  Spokane  city 
property  for  the  half  section  of  land,  at  an 
agreed  price  of  ?6,400.  After  he  had  pur- 
chased the  land,  Mr.  Van  Horn  discovered 
that  the  fence  on  the  south  side  of  the  half 
section  was  located  upon  the  south  line.  The 
court  refused  to  receive  evidence  as  to  how 
many  acres  of  the  land  were  tillable.  On 
cross-examination,  Mr.  Von  Horn  stated  that 
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be  bad  never  met  Mr.  O'Connor  tmtil  about 
tbe  Ist  of  June,  1904 ;  that  be  was  desirous 
of  trading  Spokane  property  for  farm  lands, 
and  went  to  see  Mr.  O'Coniwr  for  that  pur- 
liose,  and  bad  no  other  dealings  or  relations 
with  him;  that  he  had  never  met  Mr.  Lee 
until  the  7th  of  June,  1904,  and  had  no 
other  dealings  with  him.  Uiwn  the  facts  as 
stated  above,  tbe  lower  court  was  of  tbe  opin- 
ion, that  there  were  uo  coufldentlal  relations 
existing  between  Mr.  O'Connor  or  Mr.  IjCB, 
and  Mr.  Van  Horn;  that  tbe  representations 
made  were  expressions  of  opinion  about  facts 
whieb  were  as  open  and  obvious  to  tbe  ap- 
I>ellnDt  as  to  the  respondents,  and  that  appel- 
lant bad  an  opportunity  to  obtain  tbe  facts 
about  which  representations  were  made,  and 
for  that  reason  dismissed  the  action. 

It  is  clear  from  appellant  F.  M.  Van  Horn's 
evidence  that  be  obtained  all  tbe  land  which 
was  shown  blm,  and  some  which  was  stated 
did  not  go  with  the  half  section  purchased. 
Bat  the  important  and  controlling  question 
in  the  case  is  whether,  after  examining  tbe 
land,  appellant  may  complain  because  there 
is  not  as  much  tillable  land  ns  was  repre- 
!>euted  by  tbe  respondents.  This  court  has 
frequently  held  that,  where  representations 
are  made  as  a  matter  of  opinion,  there  is 
no  liability  for  misrepresentations,  where  the 
ftartles  are  dealing  at  arm's  length  and  tbe 
means  of  knowledge  are  as  oyien  to  one  party 
as  to  tbe  other.  Hulet  v.  Acbey  (Wash.)  80 
Pac.  1105 ;  Lawson  v.  Vernon,  38  Wash.  422, 
80  Pac.  559;  Daniel  v.  Olidden,  88  Wash. 
5.5C  80  Pac.  811,  and  cases  there  cited.  But, 
where  the  representations  made  are  of  ma- 
terial facts  within  the  knowledge  of  tbe  vend- 
or, and  entirely  without  tbe  knowledge  of 
tbe  vendee,  and  where  the  circumstances  are 
such  as  reasonably  call  for  a  reliance  there- 
on, tbe  rule  is  that  the  vendue  may  rely  upon 
the  representations  of  tbe  vendor.  Daniel  v. 
(illdden,  supra ;  Lawson  v.  Vernon,  supra ; 
Baker  v.  Blcknell,  14  Wash.  .31,  44  Pac.  107 ; 
.Sears  v.  Stlu.son,  3  Wasli.  St.  615,  29  Pac. 
205:  Hanson  v.  Tompkins,  2  Wash.  St.  508, 
27  Pac.  73.  In  tbe  last-named  case  this 
court  held  that  where  the  vendor  represented 
that  a  tract  of  land  contained  3i)Vi  acres, 
when  as  a  matter  of  fact  It  contained  only 
2«i'/4  acres,  tbe  vendor  was  guilty  of  deceit, 
where  be  did  not  know  but  believed  the  rep- 
resentations were  true.  Tbe  sanje  rule  was 
followed  in  Sears  v.  Stinson,  supra. 

These  cases  are  relied  uiiou  by  the  appel- 
lant :  but  It  does  not  appear  In  either  of  them 
that  tbe  vendee  to  wboui  the  land  was  sold 
bad  an  opportunity  to  make  an  examination, 
or  that  be  did  so.  On  the  other  band,  it 
appears  that  tbe  vendee  relied  wholly  upon 
tlie  representations  of  the  vendor ;  and  it  fur- 
ther appears  in  Hanson  v.  Tompkins  that  it 
was  the  intention  of  tbe  parties  to  convey  40 
acres  of  land,  and  that  a  less  number  of 
acres  was  actually  conveyed.  Tbe  case  of 
Baker  v.  Blcknell,  supra,  seems  to  be  square- 
ly iu  point,  and  decisive  of  the  case  before 


UB.  According  to  tbe  appellant's  evidence, 
which  must  be  taken  as  true  on  this  appeal, 
both  Mr.  Lee  and  Mr.  O'Connor  represented 
that  there  were  240  acres  of  land  in  cultiva- 
tion upon  the  half  section.  They  stated  at 
the  same  time  that  there  were  25  or  30  acres 
more  that  could  be  put  into  cultivation,  and 
not  to  exceed  50  or  60  acres  of  waste  land 
out  of  tbe  320  acres.  These  two  latter  state- 
ments were  clearly  expressions  of  opinion 
and,  being  so,  indicate  that  tbe  exact  number 
of  acres  in  cultivation  was  also  unknown  to 
them,  and  that  tbe  statement  that  there  were 
240  acres  In  cultivation  was  more  In  tbe  na- 
ture of  an  estimate  than  of  a  warranty. 
There  apiiears  to  be  no  claim  that  the  land 
under  cultivation  bad  ever  been  measured  by 
tbe  vendor,  or  that  be  or  his  agent,  Mr.  Lee, 
knew  or  claimed  to  luiow  the  exact  number 
of  acres.  The  appellant  stated  in  one  part 
of  his  examination  that  Mr.  O'Connor  said 
there  were  240  or  241  acres,  indicating  again 
very  clearly  that  Mr.  O'Connor  was  merely 
estimating  the  number  of  acres.  Tbe  land 
was  open  and  plainly  subject  to  inspection 
or  measurement  Tbe  appellant  viewed  it 
twice.  He  was  presumably  competent  to  es- 
timate tbe  area  before  him  as  well  as  the  re- 
spondents. The  parties  were  strangers  to 
each  other,  and  dealing  with  each  other  as 
such  at  arm's  length.  Appellant  does  not 
claim  that  be  received  less  land  than  be 
agreed  to  purchase,  but  only  that  a  portion 
of  It  was  not  of  the  quality  which  he  desired 
It  should  be. 

The  trial  court  saw  and  heard  the  complain- 
ing witness  testify,  and  concluded  from  bis 
own  evidence  that  the  representations  made 
to  him  were  mere  expressions  of  opinion. 
We  think  the  court  was  Justified  In  so  doing. 

The  Judgment  is  therefore  affirmed. 

DUXBAB,  CROW,  HADLET,  RTOKIX, 
ROOT,  and  FULLEBTON,  JJ.,  concur. 


SPOKANE  TRACTION  CO.  v.  GRANATH 
et  al. 

( Supreme  Court  of  Washington.    April  4,  1900.) 

1.  MUNICIPAI,     CORPOBATIO.VS  —  StBEETS  —  Im- 
FROVBUENTS — DAMAGES — SPECIAL      BENEFPrS. 

The  construction  and  maintenance  of  a 
bridge  across  a  river,  with  one  terminus  almost 
immediately  In  front  of  defendant's  property, 
nnd  the  grading  of  the  street  on  which  the  prop- 
erty abutted,  so  as  to  make  a  thoroughfare  past 
tSe  same  to  and  from  tbe  end  of  the  bridge  and 
to  the  city,  furnishing  an  advantage  of  access 
to  nnd  from  the  business  portions  of  the  city, 
was  a  special  benefit  thereto,  and  to  be  so  con- 
sidered in  assessing  the  damages  to  the  prop- 
erty. 

2.  Same— WoBK  Done  TJxdeb  Authority   of 
City — Right  of  Off-skt. 

Where  work  done  by  a  railwoy  company 
in  the  construction  of  a  bridge  across  a  river, 
and  the  grading  of  a  street,  incident  to  tbe 
making  of  an  approach  to  the  bridge,  was  under 
the  direction,  authority,  and  supervision  of  a 
city,  and  for  the  benefit  of  the  latter  «.<  well  as 
the  railway  company,  the  effect  was  the  same 
as  if  the  work  were  done  by  the  city  through  a 
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contractor,  eidostvely  for  its  own  benefit,  and 
the  right  to  offset  benefits  to  the  property 
against  damages  thereto  existed. 

3.  ApPEAI/— TBIAI/— Pbesumptions. 

Where  a  case  involving  the  amount  of  dam- 
ages and  special  benefits  to  property,  caused  by 
street  improvements,  was  tried  by  the  court 
without  a  jury,  it  will  he  presumed  that  the  evi- 
dence was  considered  and  weighed  with  refer- 
ence to  those  benefits,  which  under  the  law 
could  be  deemed  special,  and  will  be  so  re- 
viewed on  appeal. 

4.  Municipal  Cobpoeations  —  Speciai,  Im- 
provements—Damages  TO  IiAKi>— Improve- 
ments ON  Land. 

It  does  not  necessarily  follow  that  improve- 
ments on  property  will  be  damaged  in  the  same 
proportion  as  the  property  itself  by  the  grading 
or  changing  of  the  grade  of  a  city  street  on 
which  the  property  abuts. 

Appeal  from  Superior  Court,  Spoliane 
County ;  Wm.  A.  Huneke,  Judge. 

Action  by  the  Spoltane  Traction  Company 
against  Louis  Granath  and  others.  From  the 
judgment,  defendants  appeal.    Affirmed. 

N.  J.  Thayer  and  A.  E.  Gallagher,  for  ap- 
pellants. Graves  &  Graves  and  B.  H.  Klzer, 
for  appellee. 


ROOT,  J.  This  action  was  brought  by  pe- 
titioner, a  street  railway  corporation,  to 
liave  assessed  the  amount  of  damages  sustain- 
ed by  appellants  by  reason  of  damage  to 
their  property  caused  by  improvements  which 
respondent  railway  company  Intended  to 
make.  The  contemplated  improvements  con- 
sisted of  the  erection  of  a  high  bridge  upon 
Boone  avenue  over  the  Spokane  river,  and 
the  grading  of  Boone  avenue  toward  the 
east  from  said  river  in  the  city  of  Spokane. 
The  property  of  appellant  is  situated  on  the 
south  side  of  said  avenue,  abutting  thereon, 
and  close  to  the  river.  The  following  dia- 
gram will  show  the  relative  positions  of  the 
river,  streets,  lots,  and  blocks,  referred  to 
herein : 


The  grade  as  constructed  by  respondent 
on  Boone  avenue,  east  of  the  river  and  in 
front  of  appellants'  property,  varied  in  height 
from  13.5  feet  to  6.4  feet;  the  highest  point 
of  the  grade  being  near  the  bridge.  Prior 
to  tbe  construction  of  the  bridge  and  grade, 
appellants'  property  was  on  a  level  with 
Boone  avenue,  and  with  Helena  and  Hogan 
and  South  Riverside  streets.  The  case  was 
tried  before  the  court,  sitting  without  a  jury, 
and  findings  of  fact  and  conclusions  of  law 
were  made  and  filed.  A  part  of  finding  muu- 
bercd  S  reads  as  follows :  "Block  5  was  dam- 
aged by  the  change  in  tbe  grade  of  Boone 
avenue  and  tbe  construction  of  the  bridge, 
over  and  above  the  benefits  accruing  to  it 
from  said  improvement,  in  the  sum  of  $1. 
Lot  1,  in  block  24.  was  damaged  by  the  con- 
struction of  the  bridge  and  the  grading  of 
Boone  avenue,  over  and  above  tbe  benefits 
accruing  to  it  from  tbe  improA-ement.  in  tbe 
sum  of  $90.  The  fee-simple  interest  in'  lot 
2,  in  block  24,  was  damaged  by  the  construc- 
tion of  the  bridge  and  the  grading  of  Boone 
avenue,  over  and  alMve  tbe  benefits  it  receiv- 
ed from  said  Improvements,  In  the  sum  of 
$52..'>0,  while  tbe  leasehold  Interest  In  said 
lot  2  was  damaged  in  the  snm  of  $1."  In  a 
finding  referring  to  the  improvements  upon 
block  5  and  lot  1  of  block  24,  the  court  said  : 
"These  improvements  were  not  depreciated 
in  value  over  and  above  the  benefit  accruing 
from  tbe  improvement  in  any  sum  whatsoever, 
and  therefore  I  have  made  no  ailowancea 
for  damages  thereto  in  fixing  tbe  amounts 
above  specified." 

The  principal  contention  made  by  the  niv- 
pellants  is  that  tbe  lower  court  permitted 
the  benefits  which  accnied  to  appellants' 
proi)erty  by  reason  of  tbe  construction  of  the 
bridge  across  the  river  to  be  offset  against 
the  damages  caused  to  their  property  by  rea- 
son of  tbe  grading  and  filling  of  the  street 
in  front  thereof,  urging  that  said  benefits 
were  not  special,  but  general.  It  is  shown 
that  tbe  construction  of  this  bridge  and  tbe 
grading  and  filling  of  tbe  street  in  front  of 
said  premises  were  parts  of  one  and  the 
same  plan  of  the  improvement  lu  that  vicini- 
ty. The  city  bad  granted  the  street  railway 
company  an  ordinance,  which  required  them, 
upon  the  construction  of  their  bridge  across 
tbe  river,  to  maintain  tbe  same  as  a  thorough- 
faiv  for  tbe  use  of  the  public,  and  required 
them  also  to  lay  their  tracks  upon  Boone 
avenue,  east  of  the  river,  so  that  said  tracks 
would  be  flush  with  the  grade  established 
for  said  street.  In  order  to  comply  with 
this  last-mentioned  requirement,  it  was  neces- 
sary for  tbe  railway  company  to  fill  in  the 
street  extending  from  the  end  of  tbe  bridge 
and  past  the  property  of  tbe  appellants,  and 
further  on  to  make  a  considerable  cut  in  or- 
der to  get  a  practicable  grade  from  the  end 
of  said  bridge  to  that  portion  of  tbe  street 
I  lying  some  distance  from  the  river;  there 
I  being  quite  a  bluff  or  elevation  extending 
along  the  river  and  some  little  distance  there- 
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from.  Appellants  claim  that  the  building  of 
this  bridge,  and  tbe  opening  and  maintenance 
of  the  same  for  highway  purposes,  was  a 
benefit  to  their  property  of  the  same  charac- 
ter enjoyed  by  property  owners  generally  In 
all  that  portion  of  the  city,  and  for  this  rea- 
son could  not  be  deemed  "special,"  as  that 
term  is  understood  in  connection  with  matterP 
of  this  kind.  TVe  do  not  think  this  contention 
can  be  upheld.  The  construction  and  main- 
tenance of  a  bridge  across  the  river,  with 
one  terminus  almost  Immediately  In  front  of 
appellants'  property,  furnished  an  advantage 
of  access  to  and  from  the  business  portions 
of  the  city  that  was  of  special  value  to  said 
property.  Doubtless  many  other  pieces  of 
property  in  that  Immediate  vicinity  were  like- 
wise specially  benefited,  but  we  think  that 
tbe  advantages  and  the  Increase  of  value 
which  would  of  necessity  come  to  this  par- 
ticular property  by  reason  of  the  construction 
and  maintenance  of  said  bridge,  as  aforesaid, 
was  such  as  to  characterize  these  benefits 
as  special,  and  such  as  should  be  offset 
against  tbe  damages.  Not  only  was  the 
bridge  itself  a  special  benefit,  but  tbe  im- 
provement consisted  In  so  grading  tbe  street 
as  to  make  a  thoroughfare  past  appellants' 
property  to  and  from  the  end  of  the  bridge 
and  to  that  portion  of  the  city  lying  to  tite 
eastward.  It  is  dlfflcult  to  distinguish  this 
from  those  cases  occurring  continually  where 
property  is  being  assessed  for  the  improve- 
ment of  streets  in  front  of  or  adjacent  there- 
to. 

Appellants  urge  that  the  court  was  in  er- 
ror in  permitting  the  respondent  company 
to  amend  its  petition  by  striking  out  the 
words  "Irrespective  of  benefits."  Their  con- 
tention appears  to  be  that,  as  this  work 
was  being  done,  or  to  be  done,  by  tbe  rail- 
way company,  it  was  not  entitled  to  ofFset 
benefits  against  damages.  But  the  record 
shows  that  the  work  was  done  by  the  rail- 
way company  under  the  direction,  authority, 
and  supervision  of  the  city,  and  for  the  bene- 
fit of  the  latter  as  well  as  tbe  railway  com- 
pany. Under  circumstances  of  this  kind,  it 
is  In  effect  the  same  as  If  the  work  was  done 
by  the  city  through  a  contractor  exclusive- 
ly for  its  own  benefit.  This  being  true,  the 
right  to  offset  benefits  cannot  be  questioned. 
Kaufman  v.  Tacoma,  etc.,  R.  Co.,  11  Wash. 
632,  40  Pac.  137. 

Appellants  take  exception  to  tbe  action  of 
the  court  in  overruling  objections  made  to 
questions  asked  by  respondent  relative  to  tbe 
benefits  and  damages,  claiming  that  said 
questions  were  such  as  to  call  from  the  wit- 
ness an  estimate  of  the  entire  benefits,  with- 
out reference  to  their  being  special  or  generaL 
While  the  form  of  the  questions  may  not  hav* 
been  the  most  accurate,  yet  we  do  not  believe 
any  prejudicial  error  was  occasioned  thereby. 
The  case  having  been  tried  by  the  court  with- 
out a  Jury,  it  may  well  be  presumed  that 
the  court  considered  and  weighed  the  evi- 
dence with  reference  to  those  benefits  which 


under  the  law  could  be  deemed  special,  and 
it  is  so  reviewed  here. 

It  is  urged  that  the  court  was  in  error  In 
not  making  an  allowance  for  damages  to  the 
Improvements  upon  the  lots  and  blocks  In 
question,  and  it  Is  claimed  that  damages 
should  have  been  allowed  to  the  owner  of  the 
improvements  in  the  same  proportion  as  was 
allowed  as  against  the  fee.  We  do  not  think 
the  record  shows  any  error  In  this  particular. 
The  trial  court  heard  all  the  evidence  and 
personally  viewed  the  premises.  It  does  not 
necessarily  follow  that  the  Improvements 
would  be  damaged  lu  the  same  proportion  as 
the  land  itself.  While  the  use  of  the  Im- 
provements might  depend  much  upon  the  con- 
dition and  value  of  the  land,  yet,  as  an  Item 
of  personal  property,  they  could  hardly  be 
said  to  be  Injured  by  what  took  place  In  the 
street  in  front  of  the  real  estate,  except  in  an 
Indirect  manner.  We  are  not  disposed  to 
change  the  findings  of  the  trial  court  In  this 
particular. 

In  support  of  our  conclusion  as  to  what 
constitutes  special  benefits  in  cases  of  this 
character,  we  call  attention  to  the  following 
cases:  Lewis  v.  Seattle,  5  Wash.  741,  32  Pac. 
704,  where  this  court,  among  other  things, 
said:  "It  Is  generally  held  that  only  such 
benefits  as  are  special  and  peculiar  to  the 
particular  property  can  be  taken  Into  consid- 
eration. But  the  laying  out  or  widening  of 
a  street  may  be  a  special  benefit  to  the  prop- 
erty abutting  thereon,  and  this  benefit  may 
be  offset  against  tbe  damages  to  the  owner 
whose  land  Is  taken  therefor,  although  parties 
upon  the  opposite  side  of  the  street  are  sim- 
ilarly benefited  and  are  not  chargeable  there- 
with, for  the  reason  that  none  of  their  lands 
were  appropriated,  and  no  damages  were 
claimed  by  them."  Hllbourne  v.  Suffolk,  120 
Mass.  393,  21  Am.  Rep.  522,  where  It  was 
said:  "The  advantages  that  an  abutter  may 
receive  from  his  location  on  a  highway  laid 
out,  altered,  or  widened,  are  none  the  less 
peculiar  and  special  to  him  because  other  es- 
tates on  the  street  receive  special  and  i)ecullar 
benefits  of  a  similar  kind.  Allen  v.  Charles- 
town,  109  Mass.  243.  The  ruling  In  that  case< 
held  to  be  bad,  was  that,  if  all  the  estates 
abutting  on  the  street  are  benefited  in  a  simi- 
lar manner,  the  amount  of  his  benefits  cannot 
be  deducted  from  tbe  damages  of  any  abut- 
ter." Metropolitan,  etc.,  Co.  v.  Stickney,  150 
111.  3C2,  37  N.  B.  1008,  2(i  I*  R.  A.  773,  where 
this  language  was  employed:  "If  a  piece  of 
proiierty  Is  enhanced  in  value,  such  enhance- 
ment— or,  in  other  words,  benefit — to  the 
property  cannot  be  said  to  be  common  to  any 
other  piece  of  property.  Each  piece  of  prop- 
erty specially  enhanced  in  value  Is  thus  special- 
ly benefited  within  Itself  and  Irrespective  of 
the  benefit  that  may  be  conferred  by  the  Im- 
provement upon  other  properties.  It  follows 
necessarily  that,  where  the  benefits  are  desig- 
nated as  'general  benefits,'  'benefits  common 
to  other  property,'  and  the  like  expressions, 
to  be  found  in  decided  cases,  It  is  meant  those 
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general,  Intangible  benefits  which  are  sup- 
posed to  flow  to  the  general  public  from  a 
public  Improvement.  Thus,  the  paving  of  a 
street  In  a  city  may  confer  special  beneflts 
uix)n  properties  near  It,  by  an  Increase  lu 
their  value,  and,  at  the  same  time,  by  the 
convenience  afforde<l  the  general  public,  con- 
fer a  general  benefit.  So,  a  railroad  built 
through  a  town  or  through  the  country  may 
be  a  general  benefit,  by  affording  additional 
facilities  for  travel  and  commerce,  and  there- 
by be  a  benefit  to  the  community  at  large. 
But  the  effect  of  such  general  benefits  upon 
any  particular  piece  of  property  would  be 
Impossible  of  ascertainment  and  speculative, 
and  it  has  always  been  held  that  such  bene- 
fits are  not  to  be  considered,  for  that  reason." 
Kirkendall  v.  Omaha,  39  Keb.  1,  57  N.  W.  752, 
where  the  Supreme  Court  of  Nebraska  siwke 
as  follows:  "The  word  'common'  is  ordi- 
narily understood  to  apply  to  the  general 
public,  when  not  qualified  by  some  word  or 
phrase  of  limitation.  The  term  'general  bene- 
fits,' when  unqualified,  should  probably  be 
accepted  in  the  same  sense  as  the  term  'com- 
mon benefits';  that  Is  to  say,  when  there  Is 
no  limitation  expressed,  It  should  be  deemed 
applicable  to  the  general  public,  rather  than 
as  embracing,  as  general,  but  a  limited  part 
of  the  public.  •  •  •  The  term  'special 
benefits'  implies  benefits,  such  as  are  confer- 
red specially  upon  private  proiierty  by  public 
improvement,  as  distinguished  from  such  ben- 
efits as  the  general  public  Is  entitled  to  re- 
ceive therefrom.  •  •  •  If  the  improve- 
ment should  result  In  an  increase  in  the  value 
to  adjacent  property,  which  increase  is  en- 
joyed by  other  adjacent  property  owners,  as 
to  the  property  of  each  exclusively,  the  bene- 
fit Is  special,  and  It  Is  none  the  less  so  be- 
cause several  adjacent  lot  owners  derive,  In 
like  manner,  special  benefits,  each  to  his  own 
individual  property." 

AVe  think  the  findings  of  the  trial  court 
are  sustained  by  the  evidence,  and  that  the 
t-ouclusious  bused  thereupon  were  correct. 

No  reversible  error  apjiearlng  In  the  record, 
the  judgment  of  the  superior  court  is  af- 
firmed. 

MOT'NT,  C.  J.,  and  IIAPLEY,  FT'LLER- 
TON.  DUNBAR,  CltOW,  and  RUDKIN,  JJ., 

concur. 


STATK    ex    rol.    MATSO.V    et    al.    v.    SU- 

I'KKIOR  OOTTRT  OF  SKAGIT 

COUNTY   et  al. 

(Stipri-mo  Court  of  Washinprlon.    April  4,  lOOf!."; 

1.     CONSTITITIONAL     IjAW  —  DkI.EOATION     OT 
I,F.(nsi..\TIVK   POWKR  TO  .Tl'DK  lAKV. 

Krainnge  Law.  S  12  (I.nwa  lS'.t5.  p.  2S7. 
o.  \^'t).  providinR  for  n  findini;  by  the  Rupprior 
court  tli.at  a  system  of  drniniiuo  is  pr;u'tical>I(> 
:iiul  conducive  to  tlie  j)ublic  welfare,  and  will 
increns.>  tlie  value  of  the  lands  souplit  to  be 
drained,  does  not  delegate  lesislative  authority, 
lis  I  lie  cmirt  does  not  propose  the  system.  b>it 
acts  on  the  system  adopted  by  tlic  cummissiou- 


era,  and  then  determines  whether  the  proposed 
use  of  land  sought  to  be  taken  is  public,  which, 
imder  t'onsc.  art.  1,  S  i(i,  is  a  judicial  question. 

2.  Same  —  Delegation  or  Administbative 

POWEB. 

Drainage  Law  (Laws  1895,  pp.  271-29C,  c. 
115),  roquirmg  the  jury,  in  proceedings  to  es- 
tablish a  system  of  drainape,  to  ascertain  sep- 
arately the  daniages  and  benetits  to  each  tract 
of  land  not  taken  aud  the  value  of  the  land  to 
be  taken,  and  providing  that  a  transcript  of 
the  proceedings  shall  be  certified  to  the  county 
auditor,  who  procee<l8  as  directed  by  section 
10  to  make  the  assessments,  does  not  imiH>se 
on  the  court  and  jury  tlie  duty  of  making  an  as- 
sessment in  violation  of  Const,  art.  7,  «  9.  au- 
thorizing the  I.iepislature  to  vest  in  municipal 
authorities  the  iiower  to  make  assessments  for 
improvements. 

3.  Statutes— Title— Sufficiency. 

LawslfM).-),  pp.  .300-3<U"5,  c.  17."»,  entitled.  "An 
act  to  amend  sections  3,  9  and  24  of  an  act  en- 
titled 'An  act  to  provide  for  the  establishment  of 
drainage  districts,' "  etc.,  amends  sections  3,  9, 
and  24,  and  also  section  0.  H<ld,  that  the 
amendment  to  section  5  was  invalid  because  not 
included  in  the  title  within  Const,  art.  2.  S  1!». 
providing  that  no  bill  shall  embrace  more  tlian 
one  subject,  which  shall  be  expressed  in  the  title. 

4.  Same— Invalidity  in  Part- Kfkect. 

The  invalidity  of  section  5.  Laws  1903,  pp. 
.'ICO-SeS,  c.  175,  amending  the  drainage  law. 
because  not  included  in  the  title,  does  not  af- 
fect the  validity  of  the  remaining  sections  within 
the  title ;  section  5.  relating  to  the  election  of 
drainage  commissioners  and  their  bonds,  not 
being  dependent  on  the  other  sections  relating 
to  iietitions  for  the  establishment  of  drainage 
districts  and  the  cost  of  maintenance  of  drain- 
age systems. 

5.  Officers— De  Facto. 

Drainage  commissioners  entered  into  the 
possession  of  their  otli<'es  and  on  the  dischante 
of  their  duties.  They  gave  bonds  in  the  sum 
of  .52,100  each,  while  Drainage  Law,  S  5  (I>aws 
1S95,  p.  275.  c.  1151,  i)rovided  for  bonds  in  the 
sum  of  .$5,000  each.  H<Jd.  that  the  commis- 
sioners were  de  facto  officers,  and  their  acts 
could  not  be  questioned  by  certiorari  to  review 
their  proceedings  to  establish  a  drainage  dis- 
tri<-f. 
G.  Draixs—Vetition— Amendment. 

A  petition  for  the  establishment  of  a  sys- 
tem of  drainage  may  be  amended  for  the  purpose 
of  permitting  the  drainage  commissioners  to 
propose  a  change  in  tlie  system  as  originally 
proposed,  provided  notice  of  the  amendment  lie 
given  to  defendants  and  a  hearing  had  on  such 
amended  petition. 

7.  Same— .TuniciAL  Que.stion. 

In  proi'ecdings  to  establish  a  system  of 
drainage,  the  (lueslion  before  the  court  is 
whether  the  system  proposed  by  the  drainage 
comini.'sioners  is  feasible,  and  the  fact  that 
some  other  system  might  be  more  feasible  does 
not  deprive  the  court  of  the  power  to  approve 
the  proposed  system. 

8.  Navtoaulk    Waters  — NAViGAniLlTT—OB- 

BTRUCTION.'".. 

A  slough,  dry  during  the  greater  portion 
of  the  year,  ex<'ept  during  high  tide,  at  which 
time  it  w.is  navie.-ihle  for  a  short  distance  for 
small  craft  and  floating  logs,  was  meandered. 
I{fl<l.  that  the  slougli  was  not  navigable  to 
such  an  extent  as  to  require  the  consent  of  the 
federni  goveriinicnt  for  tlie  construction  of  a 
dam  at  its  mouth. 

9.  Drains- I'icTiTicN— SfKFiriEsrT. 

Drainage  l.nw.  S  2  (Laws  1895.  pp.  271- 
2!)<>.  c.  n."i|,  provides  that  the  ))elition  for  the 
or}.'ani/.ali(>n  of  a  drainage  district  shall  contain 
a  description  of  the  proposed  system  of  drain- 
age, designating  the  outlet,  route,  and  branches 
and  termini.  Se<'tion  9.  as  amended  b.v  Laws 
1903,   p.   uU2,   c   173,   provides  for  the  filing 
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of  a  petition  showing  that  the  proposed  system 
of  drainage  is  necessary  to  drain  the  lands 
ileKcribed,  together  with  speciticatious  for  its 
construction,  with  plans  and  draughts  of  artifi- 
cial appliances.  Section  14  provides  that,  in 
case  the  damages  for  the  right  of  way  amounts 
to  more  than  the  benefits,  the  proceedings  sliall 
be  dismissed.  Section  18  provides  for  the  con- 
struction of  the  improvement.  Section  19  pro- 
vides for  the  manner  of  doing  the  work,  and 
prohibits  any  change  in  the  system  except  on  the 
consent  of  the  owners  benefited.  Held,  that 
the  commissioners  must  in  their  petition  for  the 
establishment  of  a  drainage  system  submit  an 
entire  system,  with  plans  and  specifications, 
together  with  the  cost  of  the  improvement. 
10.  Same  —  Defective   Petition— Kiqht   or 

COUMIKSIONERS. 

Where  a  petition  for  the  establishment  of 
a  drainage  system  is  insufficient  for  failing  to 
contain  an  entire  system,  with  plans  and  speciB- 
cations,  etc.,  the  commissioners  may  exercise 
their  option  of  dismissing  the  proceedings,  or 
taking  leave  to  amend. 

Certlornri  by  the  state,  on  the  relation  of 
Charles  Matson  and  another,  against  the 
Superior  Court  of  Skagit  county  and  others 
to  review  the  proceedings  for  the  establish- 
ment of  a  drainage  district    Reversed. 

Benton  Embree,  for  plalntUts.  Million  & 
Houser,  for  defendants. 

CROW,  J.  This  Is  a  certiorari  proceeding. 
Instituted  for  the  purpose  of  having  the  court 
review  the  orders  and  proceedings  of  the  su- 
perior court  of  Skagit  county  in  approving 
and  establishing  a  drainage  system,  and 
calling  a  Jury  to  assess  damages  to  the  lands 
of  the  relators  and  other  property  owners 
for  rights  of  way  for  the  ditches  necessary 
for  said  system,  and  to  assess  against  lands 
to  be  beneQted  within  said  district  the  costs 
and  expenses  of  establishment  and  construc- 
tion. On  OctobM-  4,  1905,  a  petition  was  filed 
In  the  superior  court  of  Skagit  comity  by 
Daniel  Sullivan,  Erasmus  S.  Johnson,  and 
William  A.  Walters,  commissioners  of  drain- 
age district  No.  16,  as  plaintiffs,  against 
Charles  Matson  and  Bertha  Matson,  his  wife, 
the  relators  herein,  and  also  against  all  other 
property  owners  and  persons  interested,  as  de- 
fendants. Said  petition  contained  a  full  de- 
scription of  all  lands  within  said  district,  and 
alleged  that  the  commissioners  proposed  to 
construct  for  the  benefit  of  all  such  lands  a 
system  of  drainage  consisting  of  elghtditches : 
that  a  survey  and  plat  of  said  district  had 
been  made,  showing  theowners  of  property,  the 
drainage  system  proposed,  and  lands  neces- 
sary to  be  condemned  for  rights  of  way, 
which  plat  was  attached  to  said  petition  and 
made  a  part  thereof;  that  the  lands  within 
said  district  were  marshy  and  covered  with 
water ;  that  the  proposed  Improvement  would 
be  conducive  to  the  public  health,  conven- 
ience, and  welfare,  and  would  increase  the 
value  of  all  lands  within  said  district  as  esti- 
mated for  the  purpose  of  public  revenue ; 
that  said  lands  were  valuable  for  agriculture ; 
that  said  system  of  drainage  was  necessary 
so  that  said  lands  could  be  cultivated  at  a 
profit ;  that  the  names  of  owners  whose  lands 


were  to  be  benefited,  the  number  of  acres 
owned  by  each,  the  maximum  amount  of  bene- 
fits per  acre,  were  as  set  forth  in  said  peti- 
tion In  detail :  that  for  the  purpose  of  carry- 
ing on  said  proposed  Improvements  It 
would  become  necessary  to  appropriate  cer- 
tain strips  of  land  belonging  to  the  various 
owners  therein  named,  and  that  the  estimat- 
ed values  of  said  lands,  and  the  estimat- 
ed damages,  Irrespective  of  benefits  to  be 
derived  by  each  tract,  were  as  set  forth  In 
said  petition.  Said  commissioners  prayed 
an  adjudication  that  said  proposed  system 
would  constitute  a  public  improvement  that 
the  lands  sought  to  be  appropriated  were  nec- 
essary therefor,  and  asked  that  a  Jury  he 
called  to  assess  all  benefits  and  damages  to 
lands  not  taken,  and  also  the  compensation 
to  be  paid  for  lands  taken  for  right  of  way. 
The  original  i>etitlon  alleged  no  plans,  de- 
tails, or  specifications  for  the  construction  of 
said  improvement  disclosing  the  exact  char- 
acter of  the  work  further  than  the  same 
might  be  shown  on  the  plat  attached  as  an 
exhibit  No  draughts  of  any  artificial  ap- 
pliances or  equipment  necessary  In  aid  of 
said  Improvement  together  with  its  esti- 
mated cost  were  filed  with  said  original 
petition.  The  attached  exhibit  was  a  large 
plat  of  the  entire  district,  showing  the  Sam- 
ish  river  as  the  western  boundary,  the  North 
Samlsh  river,  also  called  the  "Edison  slough," 
as  a  portion  of  the  northern  boundary;  also 
showing  on  the  western  margin  of  the  dis- 
trict a  large  slough  known  as  "McTaggart 
slough,"  tributary  to  the  Samlsh  river,  and 
further  within  the  district  a  second  slough, 
known  as  the  "Sullivan  slough,"  tributary 
to  the  McTaggart  slotigh ;  and  also  showing, 
near  the  central  portion  of  the  western  bound- 
ary of  the  district  another  slough,  known  as 
the  "Johnson  slough."  All  of  these  slotighs 
were  available  for  use  as  reservoirs  in  said 
system,  but  the  exact  method  of  their  pro- 
posed use  was  not  stated,  defined,  or  detailed. 
The  plat  further  shows  two  main  ditches, 
one.  known  as  the  "Johnson  slough  ditch." 
beginning  on  the  eastern  boundary  of  the  dis- 
trict and  running  directly  west  Into  the  John- 
son slough,  connecting  with  the  Samlsh 
river,  the  other,  known  as  the  "North  Samlsh 
river  ditch,"  commencing  near  the  lower  line 
of  the  district,  running  In  a  northerly  course 
through  its  central  portion,  for  a  distance  of  a 
mile,  and  thence  In  a  northerly  and  north- 
westerly direction  Into  the  Edison  slough. 
Another  ditch,  known  as  the  "Sullivan 
slough  ditch,"  was  to  commence  about  one- 
half  mile  south  of  the  Johnson  slough  ditch, 
which  It  crossed,  and  run  in  a  northerly  di- 
rection into  the  Sullivan  slough,  McTaggart 
slough,  and  Samlsh  river.  All  other  proposed 
ditches,  five  111  number,  were  spurs  or  tribu- 
tary to  these  main  ditches.  The  two  main 
ditches,  the  Johnson  and  the  North  Samisb 
river,  as  originally  proposed,  were  to  cross 
each  other  at  the  southwest  corner  of  section 
4,  on  the  south  Hue  of  the  land  of  the  relators. 
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The  plat  does  not  show  the  width  or  depth  of 
the  proposed  ditches,  or  the  character  of  the 
work,  nor  does  It  provide  for  any  boxes  or 
flumes  with  flood  tide  gates  where  the  ditches 
connect  with  said  sloughs.  The  district  Is 
composed  of  lands  below  the  level  of  high 
tide,  protected  by  dikes.  These  dikes  would 
obstruct  the  flow  of  drainage  water  from 
ditches  and  sloughs  into  the  Samlsh  river 
at  low  tide,  were  it  not  that  boxes  or  flnmes 
may  be  placed  In  the  ditches  and  sloughs 
where  they  cross  the  dikes;  the  gates  of 
said  boxes  and  flumes  closing  during  high 
tide  and  opening  during  low  tide,  so  that  the 
drainage  from  the  district  may  be  carried 
away. 

The  relators,  Matson  and  wife,  moved  the 
court  to  require  the  commissioners  to  make 
their  petition  more  definite  and  certain  by 
setting  forth  or  annexing  thereto  draughts, 
specifications,  and  plans  of  the  boxes  or  flood 
tide  gates  to  be  maintained  In  the  North 
Samlsh  river  and  various  sloughs.  This 
motion  being  sustained,  the  commissioners 
filed  as  an  exhibit  a  single  draught  or  gen- 
eral plan  for  a  box  or  flume.  No  specifica- 
tions were  attached  thereto,  but  the  draught 
was  drawn  upon  a  scale  disclosed  thereon. 
By  stipulation  this  draught  was  accepted  as 
an  amendment  to  the  petition.  The  com- 
missioners further  amended  their  petition  by 
inserting  an  additional  paragraph,  stating 
the  sizes  of  the  proposed  ditches,  by  giving 
their  respective  proposed  widths  and  depths. 
By  said  amendment  they  further  alleged  that 
a  box  with  a  flood  tide  gate  would  be  main- 
tained in  the  North  Samlsh  river  where  a 
dam  Is  now  constructed;  that,  If  necessary, 
a  box  with  a  flood  tide  gate  would  be  placed 
at  the  mouth  of  the  North  Samlsh  river 
ditch;  that  a  box  with  a  flood  tide  gate 
would  be  maintained  at  the  mouth  of  the 
Johnson  slough ;  that  one  or  more  boxes  as 
may  be  necessary  would  be  maintained  in 
a  dam  across  the  mouth  of  McTaggart 
slough ;  that  the  estimated  amount  of  earth 
to  be  removed  in  constructing  the  North 
Samlsh  river  ditch  from  the  point  where  It 
crosses  the  Johnson  ditch  to  its  mouth  will 
he  25,000  yards,  at  an  approximate  cost  of 
$3,500;  that  the  approximate  cost  and  esti- 
mate for  the  construction  of  all  the  other 
ditches,  and  the  remaining  portion  of  the 
North  Samlsh  river  ditch,  will  be  $1,500; 
that  the  costs  of  the  proceedings  were  esti- 
mated at  $500;  that  the  costs  of  procuring 
right  of  way  were  estimated  at  $500;  and 
that  that  part  of  the  proposed  Sullivan  slough 
ditch,  from  the  Sullivan  slough  to  the  John- 
son ditch,  was  to  be  abandoned  and  not 
constructed.  The  relators  thereupon  demur- 
red to  this  amended  petition,  which  demurrer 
being  overruled  the  issues  were  completed 
by  answer  and  reply,  and  a  hearing  was 
had  on  December  4,  1905.  The  court  on 
December  11,  1905,  made  findings  of  fact  In 
■favor  of  the  commissioners,  and  ordered 
a  Jury  to  be  impaneled  to  estimate  the  values 


of  the  lands  to  be  taken,  and  separately  de- 
termine the  damages  and  benefits  to  landB 
not  taken.  Prior  to  the  entry  of  this  order 
the  commissioners  asked  leave  to  further 
amend  their  petition  by  alleging  their  inten- 
tion of  constructing  a  dam  across  the  John- 
son slough  ditch,  immediately  west  of  its 
junction  with  the  North  Samlsh  river  ditch. 
The  trial  court  did  not  Immediately  grant 
this  request,  but  directed  the  commissioners 
to  notify  all  defendants  of  their  proposed 
amendment  Afterwards,  on  December  20, 
1905,  the  matter  came  on  further  for  hearing 
upon  the  question  of  the  allowance  of  the 
amendment,  and,  all  parties  having  been 
notified  and  the  relators  appearing  by  their 
attorneys,  the  amendment  was  allowed. 
Thereupon  a  new  hearing  was  had,  at  which 
it  was  stipulated  that  the  evidence  thereto- 
fore Introduced  should  be  considered  by  the 
court  and  additional  evidence  might  be  offer- 
ed. On  both  hearings  the  main  contest  was 
over  that  portion  of  the  proposed  North 
Samlsh  river  ditch  lying  north  of  Its  Junction 
with  the  Johnson  slough  ditch.  No  estimate 
of  the  cost  of  this  ditch,  or,  in  fact,  any  of  the 
ditches,  was  made  by  the  engineer  who  had 
prepared  the  plat.  At  the  hearing  the  at- 
torney for  the  commissioners,  without  fur- 
ther amending  their  petition,  stated  that  It 
was  not  their  present  Intention  to  construct 
or  complete  any  of  the  proposed  system,  ex- 
cept that  portion  of  the  North  Samish  river 
ditch  north  of  its  Junction  with  the  Johnson 
ditch.  Nevertheless  an  order  was  made  for 
the  condemnation  of  the  right  of  way  for 
all  the  proposed  ditches  and  spnrs,  except 
that  portion  of  the  Sullivan  slough  ditch 
which  had  been  taken  out  by  the  first  amend- 
ment of  the  petition.  No  showing  was  made 
at  to  the  cost  or  sise  of  the  boxes  or  flames 
at  the  various  sloughs.  At  the  close  of  all 
the  evidence  the  relators  moved  for  a  dis- 
missal of  the  proceeding,  which  motion  being 
denied  an  order  calling  for  a  Jury  was  again 
made,  except  that  a  modification  was  entered 
by  authorizing  the  amendment  of  said  pro- 
posed system  by  the  construction  of  said 
dam  across  the  Johnson  slough  ditch.  There- 
upon the  relators  applied  to  this  court  for 
a  writ  of  certiorari  to  review  the  proceedings 
of  the  superior  court. 

Drainage  district  No.  16  was  organized  and 
all  these  proceedings  have  been  had  under 
the  provisions  of  the  act  of  1895.  Sess.  Laws, 
pp.  271-290,  c.  115 ;  Balllnger's  Ann.  Codes  & 
St.  §f  3715-3754.  The  relators  contend  this 
act  Is  unconstitutional  because  (1)  it  attempts 
to  confer  uiion  the  court  powers,  and  to  Im- 
pose upon  It  duties,  which  are  In  no  sense  Ju- 
dicial, but  legislative ;  (2)  that  It  Imposes  up- 
on the  jury  and  the  court  the  duty  of  mak- 
ing assessments  upon  lands  i)feneflted  by  rea- 
son of  the  Improvement,  and  that  this  also 
calls  for  the  exercise  of  legislative,  and  not 
Judicial,  functions.  In  support  of  the  first 
contention,  the  relators  insist  that  the  provi- 
sion In  section  12  of  the  drainage  law,  for  a 
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finding  by  the  superior  court  "that  said  Im- 
provement is  practicable  and  conducive  to 
the  public  health,  welfare  and  convenience, 
and  will  increase  the  value  of  said  lands  for 
the  purpose  of  public  revenue,"  is  a  delegation 
of  legislative  authority.  We  do  not  think 
this  contention  can  be  sustained.  The  statute 
nowhere  provides,  nor  does  it  contemplate, 
that  the  court  shall  Initiate,  devise,  or  pro- 
pose the  system  of  drainage.  Such  system  or 
proposed  improvement  is  first  adopted  by  the 
commissioners  and  set  forth  in  their  petition. 
The  Constitution  of  this  state  (article  1,  i 
IC)  makes  it  a  Judicial  question,  to  be  deter- 
mined by  the  court,  whether  any  purpose  for 
which  private  property  Is  sought  to  be  taken 
is  a  public  use.  In  arriving  at  this  deter- 
mination, the  court  la  required  by  the  statute 
to  first  Judicially  ascertain  whether  the  pro- 
posed Improvement  Is  practicable,  conducive 
to  the  public  health,  welfare,  and  convenience, 
and  will  increase  the  value  of  the  lands  for 
the  purpose  of  public  revenue.  This  being 
done,  the  court  then  further  finds  whether 
the  proposed  use  of  the  lands  sought  to  be 
taken  Is  public.  The  court  does  not  originate, 
devise,  or  adopt  any  system  or  plans,  al- 
though It  may  incidentally  approve  those  pro- 
posed by  the  commissioners.  The  relators 
have  dted  the  case  of  Territory  ex  rel.  Kelly 
T.  Stewart,  1  Wash.  i>8,  23  Pac.  406,  8  L.  B.  A. 
106,  which  we  do  not  think  applicable,  as  the 
authority  there  conferred  upon  the  court  by 
statute  was  to  create  a  municipal  corpora- 
tion, and  was  held  to  be  a  delegation  of  legis- 
lative powers.  In  further  8upi)ort  of  their 
contention,  they  cite  a  large  number  of  de- 
dslona  from  various  courts,  which,  upon  ex- 
amination, show  that  the  various  statutes 
declared  to  be  unconstitutional  attempted  to 
confer  upon  the  courts  power  to  incorporate 
villages  or  other  municipalities,  or  to  deter- 
mine what  lands  should  be  added  to  or  with- 
drawn from  municipal  corporations  already 
organized.  The  Supreme  Court  of  Ohio,  in 
the  well-considered  case  of  Zaneavllle  v. 
Zanesvllie  Telephone,  etc.,  Co.,  04  Ohio  St. 
67,  5»  N.  E.  781,  52  L.  R.  A.  150,  83  Am.  St 
Rep.  725,  sustained  as  constitutional  a  statute 
wliicb  is  subject  to  more  severe  criticism  in 
this  regard  than  the  one  now  before  us. 

Hie  relators  further  contend  that  the  law 
of  1885  Is  unconstitutional  for  the  reason 
that  It  Imposes  upon  the  court  and  Jury  the 
duty  of  making  an  assessment  in  violation  of 
article  7,  |  9,  of  the  Constitution.  We  do  not 
think  the  relators'  construction  of  the  statute 
Is  warranted  by  Its  language  or  provisions. 
All  the  Jury  Is  required  to  do  is  to  ascertain 
separately  the  damages  and  benefits  to  each 
tract  of  land  not  taken,  and  also  the  value  of 
the  land  to  be  taken.  The  court  does  not 
Impose  any  assessment,  but  a  transcript  of  the 
proceedings  is  certified  to  the  county  auditor, 
who  proceeds  as  directed  by  section  16,  and 
the  ditch  commissioners  afterwards,  by  the 
provisions  of  the  same  section,  designate 
when  assessments  shall  become  due  and  pay- 


able. They  take  the  steps  necessary  to  make 
the  assessment,  and  collect  the  tax.  We  see 
no  merit  in  the  contention  of  the  relators  that 
the  statute  Is  unconstitutional  In  any  resiject. 
It  appears  that,  when  the  district  was  or- 
ganized, the  ditch  couuulssiouers  gave  bonds 
in  the  sum  of  f2,100  each;  whereas  section 
5  of  the  original  act  of  1895  provldi-s  for 
bonds  in  the  sum  of  $o,000  each.  On  the 
morning  of  the  first  trial  the  commisfilonei-s 
filed  new  bonds  in  the  sum  of  $5,U00  each, 
which  were  approved.  The  relators  contend 
that  the  district  organization,  and  all  prior 
proceedings  of  the  commissioners,  were  void 
by  reason  of  their  failure  to  qualify  as  re- 
quired by  law.  The  Liegislature  of  1905  (Sess. 
Laws,  pp.  300-3C5,  e.  175)  attempted  to  amend 
section  5  of  the  act  of  1895,  so  as  to  require 
a  bond  of  $500,  Instead  of  $5,000,  and  the 
respondents  now  rely  upon  such  amendment. 
The  relators,  however,  contend  that  said 
amended  section  (5)  In  the  act  of  1005  is  un- 
constitutional, for  the  reason  that  It  Is  not 
Included  In  the  title  as  contemplated  by 
article  2,  {  10,  of  the  Constitution.  The  title 
of  the  act  of  1905  reads  as  follows :  "An  act 
to  amend  sections  3,  d  and  24  of  an  act  en- 
titled, 'An  act  to  provide  for  the  establish- 
ment and  creation  of  drainage  districts  and 
the  construction  and  maintenance  of  a  system 
of  drainage,  and  to  provide  for  the  means 
of  payment  thereof,  and  declaring  an  emer- 
gency,' approved  March  20,  1895,  the  same  be- 
ing sections  3717,  3723  and  3738  of  volume 
1  of  Balllnger's  Annotated  Codes  and  Stat- 
utes of  Washington,  and  declaring  an  emer- 
gency." It  will  be  seen  that  by  this  title 
the  liegislature  only  contemplated  an  amend- 
ment of  sections  3,  9,  and  24;  no  amendment 
of  section  5  being  mentioned.  Sections  3,  9, 
and  24  were  amended  in  the  body  of  the  act, 
and  also  section  5.  In  a  case  exactly  parallel 
to  this,  the  Supreme  Court  of  Kansas  held 
such  an  amendatory  act  to  be  unconstitutional 
as  to  the  section  not  mentioned  In  the  title, 
but  constitutional  as  to  the  other  sections 
amended,  where  the  several  sections  were  not 
dependent  the  one  upon  the  other.  State  ex 
rei.  V.  Bankers,  etc.,  Ass'n,  23  Kan.  499. 
Section  5,  as  sought  to  be  amended  by  the 
act  of  1905,  Is  in  no  wise  dependent  upon 
the  other  sections,  nor  are  any  of  them  de- 
pendent upon  It  We  therefore  hold  that, 
as  to  the  attempted  amendment  of  section  5, 
the  act  of  1905  is  unconstitutional,  and  that 
as  to  the  remaining  sections  It  Is  valid. 
From  this  holding  It  follows  that  the  original 
section  5,  as  contained  In  the  act  of  1895,  Is 
still  In  effect,  and  the  bonds  to  be  given  by  the 
commissioners  should  each  be  $5,000.  Never- 
theless the  commissioners  were  de  facto  offi- 
cers, and.  having  entered  Into  the  possession 
of  their  offices  and  upon  the  discharge  of  their 
duties,  their  acts  were  not  Invalid,  nor  could 
they  be  questioned  by  the  relators  In  this 
collateral  proceeding.  28  Am.  &  Eng.  Enc. 
of  Law,  355;  8  Am.  &  Eng.  Enc.  of  Law, 
786,  787.    We  have  passed  upon  the  constl- 
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tutlonallty  of  the  act  ot  1905  for  the  reason 
that  we  will  hereinafter  base  an  argument 
on  section  9,  as  amended  therein. 
I '  The  relators  contend  that  after  the  original 
petition  had  been  filed  no  amendments  chang- 
ing the  system  proposed  by  the  commissioners 
could  be  allowed.  We  think  this  objection 
is  entirely  too  teclmical;  for,  while  any  sys- 
tem proposed  by  an  original  petition  or  an 
amended  petition,  upon  which  a  hearing  Is 
finally  had,  should  be  either  adopted  or  re- 
jetted  by  the  court,  there  is  no  reason  why 
the  petition  might  not  be  amended  for  the 
purpose  of  permitting  the  commissioners  to 
propose  a  change  In  the  system,  provided  no- 
tice of  such  amendment  be  given  to  all  of  the 
defendants,  and  a  full  hearing  be  had  on 
swh  amended  petition.  It  certainly  would 
save  time  and  expense  to  amend,  instead  of 
compelling  the  petitioners  to  dismiss  and 
commence  an  entirely  new  proceeding. 

Upon  the  bearing  there  seems  to  have  been 
con8ideral)Ie  contention  on  the  question  as  to 
wlietlier  tlie  proposed  system  was  more  or 
less  feasible  than  some  other  system  which 
might  have  been  proposed.  The  mere  fact 
that  some  system  not  proposed  might  he 
feasible  does  not  deprive  the  court  of  author- 
ity to  approve  tlie  system  actually  proposed, 
if  it  l>e  feasible  and  proper,  even  though  it 
might  appear  that  a  system  not  proposed 
would  in  some  respects  or  to  some  degree  be 
more  feasible.  The  question  before  the  court 
is  whether  the  system  proposed  Is  feasible 
and  sul)stimtiaiiy  complies  with  the  require- 
ments of  tile  statute. 

The  evidence  shows  that  a  dam  has  been 
placed  across  the  mo»ith  of  the  Kdisou  slough, 
which  the  relators  contend  is  a  navigable 
stream.  It  appears  that  this  slough  is  mean- 
dered, but  It  also  api>ears  that  during  the 
greater  ixirtion  of  the  .vear  it  is  dry,  excejit 
during  high  tide,  at  which  time  It  is  navigable 
for  a  short  distance  for  small  craft  and  float- 
ing logs.  The  dam  was  evidently  built  to 
keep  out  the  high  tide,  so  that  the  sloush 
miglit  l>e  utilized  as  a  reservoir  to  receive 
and  hold  water  from  the  drainage  system 
until  it  could  be  disc'liarged  during  low  tide. 
The  dnin  was  constructed  without  any  an- 
thoritv  from  the  United  Statas  government, 
and  tile  relators  contend  that  it  cannot  he 
used  in  the  drainage  sj-stem.  as  its  removal 
niiglit  he  ordered  hy  the  govenniient  author- 
ities. We  do  not  think  the  evidence  siiows 
this  North  San\iKh  river  or  Edison  slongh  to 
he  navi|[ral)le  to  such  an  extent  as  to  re- 
quire the  consent  of  tlie  T'liited  States  govern- 
nifit  to  its  obstruction  by  a  dam. 

The  ol)jections  raised  'h.v  the  relators, 
wliich  we  consider  of  the  most  vital  impor- 
tance, are  tho.«sewhereintliey  contend  that  tlie 
court  erred  (1)  in  overruling  their  demurrer 
to  the  amended  petition;  and  (2)  in  finding 
tliat  all  the  lands,  real  estate,  and  premises 
sought  to  be  appropriated  and  acquired  for 
the  purpose  of  rights  of  way  are  necessary 
for   the  construction  of   the  improvements 
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sought  to  be  made  by  the  commissioners. 
From  an  examination  of  the  entire  drainage 
act  of  1805  and  tlie  amendments  thereto,  we 
conclude  It  to  be  the  duty  of  the  commissiou- 
ers  of  the  district  to  originate  and  select  the 
proposed  system  of  iuiproveiueut  which  is  to 
be  submitted  to  the  court,  and  the  act  con- 
templates that  they  shall  submit  an  entire 
system  comi)lete  in  all  its  details  for  the 
approval  or  disapproval  of  the  court.  We 
think  tlie  petition  in  this  regard,  even  as 
amended,  is  in.sufflcient.  From  an  examin- 
ation of  section  2  of  the  statute  it  will  be 
seen  that,  when  it  was  projioscd  to  organize 
the  district,  the  petition  for  such  organization 
was  required  to  contain  a  brief  description 
of  the  proposed  system  of  drainage,  desig- 
nating the  point  of  outlet,  the  route  over 
which  It  is  to  be  constructed,  together  with 
the  proposed  spurs  and  branches,  and  the 
termini  tliereof.  Section  9,  as  amended  in 
1905  (Laws  180."),  p.  277,  c.  115,  amended  by 
Ijiws  1005,  p.  302,  c.  175),  provides  for  the 
filing  of  a  petition  with  the  superior  court 
which  shall  show  that  such  proposed  system 
of  drainage  is  necessary  to  drain  all  of  the 
lands  described  in  the  petition,  and  that  all 
lauds  sought  to  he  aiipropriated  for  said 
rlgiit  of  way  are  necessary  to  be  used  in  the 
construction  and  maintenance  of  the  improve- 
ments. The  petition  must  set  forth  the 
route  and  termini  of  this  system,  with  a  com- 
plete description  thereof,  together  with 
specifications  for  its  construction  with  all 
ueces.sary  plats  and  plans  thereof,  with 
draughts  of  au.v  artificial  appliances  or 
equipments  necessary  in  aid  thereof,  together 
with  the  estimated  cost  of  the  proposed  im- 
provements and  other  facts  and  data.  We 
think  that  at  no  time  has  the  petition,  even 
as  amended,  given  a  complete  description 
of  the  proposed  iiui)rovenieut,  with  specifica- 
tions for  its  construction.  There  can  be  no 
misunderstaiuliug  as  to  what  the  word 
"specifications"  means  in  this  counectioh.  It 
is  here  applied  to  a  public  improvement,  and 
its  use,  togetiier  with  the  use  of  the  words 
'•necessary  plut.s  ami  plans,"  and  the  furtiier 
words  providing  for  draughts  of  any  art- 
ificial appliances  or  e<iuipmeut  necessary 
in  aid  of  the  improvement,  together  witli  tlie 
estimated  cost  tliereof,  indicate  that  such  a 
s.vsteni,  with  plans  and  specifications,  is  to 
be  iirepared  and  submitted  in  the  petition 
as  will  euiilile  the  commissioners  in  the  event 
of  its  aijprovul  and  iuloptiou  to  proceed  l>y 
contracting  for  and  constructing  the  improve- 
ment without  ciiange.  There  has  been  no 
system  with  plans  and  specifleatious, 
drauglits,  and  Orawinss  submitted  here 
wliicii  would  enal)Ie  the  commissioners  to 
proceed  witli  tills  Improvement  unless  they 
are  to  prepare  further  details,  plans,  and 
specifications  after  tiie  court  and  Jury  have 
acted.  By  section  14  it  is  provided  that  in 
case  tlie  damages  or  amount  of  compensation 
for  the  right  of  way,  together  with  the  esti- 
mated cost  of  the  improvement,  amount  to 
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more  than  the  nutxlmum  amount  of  benefits 
which  will  he  derived  from  said  improre- 
inent,  the  court  shall  dismiss  the  proceedings. 
The  estimated  cost  of  the  improvement 
raeutioued  iu  this  section  undoubtedly  means 
tlie  estimated  cost  as  shown  by  the  petition. 
There  is  no  showing  here  of  the  estimated 
cost.  The  eugineer  who  made  the  plan  never 
made  any  such  estimate,  nor  was  he  able  to 
testify  what  the  probable  cost  would  be. 
The  only  evidence  upon  this  point  was  given 
by  one  of  the  commissioners  who  was  not 
shown  to  'be  an  expert  or  competent  to  test- 
ify, and  he  made  no  estimate  of  the  cost  of 
the  entire  system.  Section  18  provides  that 
after  the  filing  of  the  certificate  with  the 
county  auditor  the  commissioners  of  the 
■drainage  district  shall  proceed  with  the  con- 
struction of  the  said  improvement,  evidently 
meaning  the  improvement  proposed  by  the 
petition.  Section  19  provides  that  the  work 
shall  begin  at  the  outlet  thereof  and  shall 
be  completed  towards  the  terminus  of  the 
system  with  all  exi)edItlon  possible,  evident- 
ly contemplating  that  the  entire  system  as 
proposed  by  the  petition  shall  be  speedily 
completed.  But  here  it  is  conceded  that  the 
-commissioners  Intend  to  construct  only  a 
portion  of  one  ditch.  It  is  further  provided 
by  section  10  that  no  change  shall  be  made 
in  the  propo.sed  Improvement  except  on  the 
written  consent  of  all  the  landowners  to  be 
benefited  thereby.  Without  their  consent 
substantial  changes  can  only  be  made  by 
filing  a  new  petition  setting  forth  such  pro- 
posed changes,  and  further  proceedings  must 
be  had  upon  such  petition.  This  evidently 
contemplates  that  the  original  system  pro- 
posed in  a  petition  and  approved  by  the  court 
-shall  be  followed  at  all  times,  and  that  a 
-snltstantial  modification  can  be  made  only 
in  the  manner  provided  'by  the  statute. 
Farnham,  in  volume  2  of  his  work  on  Waters 
and  Watercourses,  at  section  205,  says:  "To 
make  a  drainage  improvement  of  any  bene- 
fit, it  must  be  constructed  on  a  plan  that  will 
be  effective  to  the  accomplishment  of  the  end 
In  view.  Taxpayers  have  a  right  to  demand 
tliat  I>efore  the  enterprise  is  entered  upon  it 
shall  have  l)een  determined  to  be  practl- 
cal)Ie,  and  that  the  general  character  of  the 
iraiiroveraent  shall  be  designated.  When 
they  are  entitled  to  pass  upon  the  question 
whether  or  not  the  improvement  shall  be 
made,  they  can  exercise  no  intelligent  Judg- 
ment until  they  know  the  plan;  and.  It  they 
are  entitled  to  no  voice  In  the  matter,  they 
may  make  effective  opposition  in  case  the 
plan  is  defective.  They  also  have  a  right 
to  have  the  plans  fixed  so  that  no  departure 
from  thorn  shall  be  effected  during  the 
progress  of  the  work.  The  courts  will  not 
Interfere  with  a  plan  which  has  been  adopted 
In  good  faith,  and  which  will  effect  the  in- 
tended object,  although  it  may  not  be  the 
best  that  could  be  devised."  This  language 
is  taken  from  the  chapter  on  drainage  which 
Includes  systems  of  the  character  here  in- 


volved, although  It  Is  also  applicable  to 
sewerage  in  cities  and  other  municipali- 
ties. In  section  210  Mr.  Farnham  says 
that  "knowledge  of  what  is  to  be  done  is  a 
necessary  ingredient  in  passing  Judgment 
upon  the  feasibility  of  any  plan  for  public 
improvement.  Therefore  It  is  desirable  that 
the  details  of  an  Intended  Improvement 
should,  so  far  as  possible,  be  worked  out  and 
stated  in  a  formal  manner  before  the  propo- 
sition of  Its  adoption  is  submitted  to  the 
voters,  or  to  the  authorities  to  whom  tlie 
matter  is  committed.  The  taxpayer  has  a 
right  to  have  this  done  in  order  that  he  may 
know  whether  to  acquiesce  in  the  proceeding, 
or  to  take  steps  to  contest  It."  In  section 
211  he  also  lays  down  the  doctrine  that  the 
cost  of  the  improvement  must  be  estimated. 
This  seems  to  be  contemplated  by  the 
statute  of  1895.  In  section  212  Mr.  Farnham 
also  says  the  route  should  be  described; 
In  section  218  that  the  dimensions  shall  be 
fixed.  We  think  these  principles  announced 
by  Mr.  Farnham  are  in  direct  harmony  with 
the  provisions  of  the  statute  which  we  are 
now  considering.  In  short,  our  construction 
is  that  a  duty  devolves  upon  the  commission- 
ers to  have  a  full  and  complete  system  pre- 
pared by  a  competent  surveyor  or  engine«7 
and  draftsman,  whom  they  are  authorized 
by  section  10  to  employ,  and  that  this  system 
shall  be  complete,  shall  contain  plans,  specifi- 
cations, details,  and  estimates,  so  that.  If 
approved  by  the  court,  contracts  may  be 
made  and  the  work  performed  in  accordance 
therewith.  It  then  devolves  upon  the  court 
to  pass  upon  the  practicability  of  this  im- 
provement as  contemplated  by  section  12, 
and  determine  whether  the  use  to  be  made 
of  the  lands  sought  to  be  appropriated  is  a 
public  use,  and  to  Impanel  a  Jury  to  assess 
the  damages  and  benefits  and  fix  the  value 
of  the  lands  taken.  Thereafter  it  becomes 
the  duty  of  the  commissioners,  if  the  action 
is  not  dismissed,  to  proceed  with  the  im- 
provement in  accordance  with  the  plans  sub- 
mitted to  and  approved  by  the  court,  without 
any  substantial  change.  The  petition  in  this 
case  does  not  comply  with  the  requirements 
of  the  statute,  nor  does  the  proof  seem  to  be 
sulBcIent  to  support  the  findings.  The  trial 
court  erred  in  its  findings  and  in  ordering 
that  a  jury  be  Impaneled  to  assess  the  dam- 
ages and  benefits  and  ascertain  the  value  of 
the  property.  It  is  not  necessary  that  this 
action  should  be  dismissed  and  the  district 
dissolved,  as  demanded  by  the  relators.  We 
see  no  reason  why  the  respondents  should 
not  be  permitted  to  exercise  their  option  of 
dismissing  and  commencing  a  new  proceed- 
ing, or  taking  leave  to  amend  their  petition 
herein  within  such  reasonable  time  as  they 
may  be  able  by  an  amended  petition  to  sub- 
mit to  the  court  a  proper  system  in  accord- 
ance with  the  views  herein  expressed. 

It  is  ordered  that  the  rulings  and  oi-der.s 
of  the  trial  court  be  reversed,  and  that  this 
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cause  be  remanded  for  further  proceedings 
in  accordance  with  this  opinion. 

MOUNT,  C.  J.,  and  RUDKIN,  FTJLLBR- 
TOX,  ROOT,  DUNBAR,  and  HADLEY,  JJ., 
concur. 


ATTBBERX  et  al.  t.  O'NEIL.  et  al. 
(Supreme  Court  of  Washington.    April  3,  lOOC.) 

1.  MoBTGAOES— Mortgagee  as  Bona  Fide  Pub- 
CHA8EB— Notice— Records. 

The  recording  of  a  mortgage  executed  by 
a  grantee  and  his  daughtpr  at  about  the  time 
of  the  execution  of  the  deed,  gives  no  notice 
to  a  mortgagee  in  a  subsequent  mortgage  exe- 
cuted by  the  grantee  of  any  claim  on  the  part 
of  the  children  of  the  grantee  as  heirs  of  their 
deceased  mother,  and  on  piu-chasing  the  premises 
on  a  foreclosure  of  his  mortgage  he  is.  in  the 
absence  of  actual  knowledge  of  the  claim  of 
the  children  at  the  time  of  the  execution  of  the 
mortgage,  a  bona  fide  purchaser  freed  from  any 
claim  of  the  children. 

2.  Same— PossESSiox. 

The  occupation  of  land  by  minor  children 
with  their  father  is  not  notice  of  a  claim  on 
the  part  of  the  children  as  heirs  of  their  de- 
ceased mother,  and  a  mortgagee  in  a  mortgage 
executed  .by  the  father  who  purchases  the  prem- 
ises at  a  foreclosure  sale  is,  in  the  absence  of 
actual  knowledge  of  the  claim  of  the  children  at 
the  time  of  the  execution  of  the  mortgage,  a 
bone  fide  purchaser  freed  from  any  claim  of 
the  children. 

3.  Same— Dltt  op  PrKCHASEB  to  Examine 
Title. 

A  purchaser  must  exercise  due  diligence  to 
ascertain  the  status  of  his  grantors  at  the 
time  they  acquired  and  conveyed  the  property. 
but  he  is  not  required  to  go  outside  of  the  record 
to  ascertain  whether  any  grantor  had  an  equity 
in  the  premises  before  the  ac<juisition  of  the  ti- 
tle, and  whether  he  was  married  or  single  when 
the  equity  was  acquired. 

[Ed.  Note. — For  ca.ies  in  point,  see  vol.  48. 
Cent.  Dig.  Vendor  and  Purchaser,  gS  477-4M.] 

Appeal  from  Superior  Court,  SiK>kaue  Coun- 
ty;  C.  H.  Neal,  Judge. 

Action  by  Cora  Attebery  and  others  against 
B.  F.  O'Nell  and  others.  From  a  Judgment 
granting  relief  to  plaintiffs,  both  parties  ap- 
peal. Reversed,  with  directions  to  dismiss 
action. 

Mark  F.  Mendenhail,  Wm.  E.  Richardson, 
and  Harry  A.  Rhodes,  for  plaintiffs.  A.  E. 
Gallagher  and  W.  J.  Thayer,  for  defendants. 


PER  CURIAM.  On  the  1.3th  day  of  Sep- 
tember, 1884,  the  Northern  Pacific  Railroad 
Company  ngi-eed  to  convey  the  south  half 
of  section  .'.1.  township  21  N..  range  45  E.,  W. 
M.,  In  Spokane  count}*,  to  Adelbert  11.  Wheel- 
er, by  written  contract  of  that  date.  On  the 
ftth  day  of  October,  1884,  said  railroad  com- 
I)nny  agreed  to  convey  lots  3  and  4  of  section 
5,  township  20  N.,  range  45  W.,  W.  M.,  in 
Whitman  county,  to  Thomas  Coakley,  by  a 
like  written  contract.  Coakley  thereafter  as- 
signed bis  contract  to  Wheeler,  and  Wheeler 
assigned  both  contracts  to  M.  M.  Cowley, 
as  security.    On  the  2(>th  day  of  June,  1887, 


Wheeler  agreed  to  convey  the  lands  em- 
braced In  both  contracts  to  Hardin  T.  Atte- 
I>ery,  in  consideration  of  60  bushels  of  wheat 
per  acre,  to  be  delivered  in  six  annual  in- 
stallments of  10  bushels  to  the  acre  each. 
At  the  instance  of  Wheeler,  this  contract 
was  entered  Into  between  Attebery  and  Cow- 
ley, to  whom  the  railroad  contracts  had  been 
assigned.  Some  time  thereafter  the  indebt- 
edness due  from  Wheeler  to  Cowley  was 
paid  or  taken  up,  and  at  the  request  of  the 
former  the  railroad  contracts  and  the  wheat 
contract  were  assigned  by  Cowley  to  Ham  & 
Son.  During  the  years  1888-1890,  something 
over  13,000  bushels  of  wheat  were  delivered 
by  Attebery  to  Ham  &  Son  under  the  above 
contract  In  tlie  latter  part  of  the  year  1800, 
D.  T.  Ham.  the  surviving  partner  of  the  firm 
of  Ham  &  Son,  agreed  to  accept  $4..')00  in 
cash  in  lieu  of  the  balance  of  the  wheat  to 
be  delivered  xmder  the  wheat  contract,  and 
Attebery,  the  other  party  to  the  contract, 
agreed  to  pay  that  amount.  The  necessary 
assignments  were  thereuiion  executed  to  en- 
able Attebery  to  obtain  title  from  the  rail- 
road comi)any,  and  on  the  2Gth  day  of  Feb- 
ruary, 1901,  the  lands  embraced  In  both  con- 
tracts were  conve.ved  to  Attebery  by  the  rail- 
road company.  At  or  about  the  same  time 
Atteber.v  and  Samantba  Attebery,  bis  daugh- 
ter, mortgaged  the  premises  to  the  Deming 
Investment  Company,  for  about  $5,000,  to 
enable  them  to  make  payment  to  D.  T.  Ham 
In  satisfaction  of  the  wheat  contract.  Upon 
the  execution  of  the  wheat  contract  in  1887, 
Attebery,  his  wife,  and  three  daughters  en- 
tered into  possession  of  the  lands  described 
therein.  In  Deceml)er,  1888,  after  the  de- 
livery of  the  first  installment  of  wheat  under 
the  wheat  contract,  amounting  to  4.200  buab- 
els,  the  wife  of  Attebery  and  the  mother  of 
the  present  plaintiffs  died  Intestate.  It  does 
not  appear  that  any  administration  was  ever 
had  ui)on  her  estate.  Some  time  prior  to 
March  20,  1803,  Attebery  remarried,  and  on 
that  dsiy  be  and  his  second  wife  mortgaged 
the  above-described  lands  to  the  defendant 
O'Nell,  to  secure  the  payment  of  the  sum  of 
(1, 891. 00.  This  mortgage  was  regularly  fore- 
closed, and  the  defendant  O'Nell  now  holds 
and  claims  the  land  under  and  by  virtue  of 
a  sheriff's  deed.  The  plaintiffs  brought  this 
action  as  heirs  at  law  of  their  deceased  moth- 
er, to  recover  an  undivided  one-half  Interest 
in  the  property,  and  for  an  accounting  of 
the  rents  and  profits.  The  court  below 
awarded  them  an  undivided  seven  eighty- 
thirds  of  the  pro|ierty,  and  a  like  proportion 
.'f  the  net  rents  and  profits.  From  this  Judg- 
ment both  parties  have  appealed. 

The  two  principal  questions  presented  oa 
the  appeal  are:  (1)  Did  the  mother  of  the 
plaintiffs  have  an  Interest  in  the  property  in 
controversy  which  passed  to  her  children 
by  operation  of  law  uijon  her  death?  and  (2) 
Is  the  defendant  O'Nell  a  bona  fide  purchaser 
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for  valne  without  notice?  The  eoncluHlon  we 
bare  reached  on  the  last  qneation  is  declBlre 
of  the  case.  The  court  below  found  that  the 
defendant  O'Nell  had  full  notice  and  knowl- 
edge of  the  right,  title,  and  Interest  of  the 
plaintiffs  as  heirs  of  their  deceased  mother, 
at  the  time  of  the  execution  of  the  mortgage 
under  which  he  claims  title,  but  with  this 
finding  we  cannot  agrees  It  Is  not  claimed 
that  O'Nell  knew  the  former  Mrs.  Attebery, 
or  knew  that  she  or  ber  children  bad  or 
claimed  any  interest  in  the  property,  until 
long  after  the  execution  of  the  mortgage  un- 
der which  be  now  holds.  Nor  did  be  have 
record  notice.  The  only  instrument  of  rec- 
ord affecting  the  title,  aside  from  the  deeds 
to  Attebery,  was  the  mortgage  executed  by 
Attebery  and  bis  daughter  to  the  Demlng  In- 
restment  Company.  The  record  of  this  mort- 
gage was  no  notice  of  any  claim  on  the  part 
of  tbe  children,  for  as  to  them  it  was  with- 
out the  cbain  of  title.  Tbe  utmost  notice 
it  imported  was  that  Attebery  was  unmar- 
ried at  tbe  time  of  its  execution.  Nor  l8 
there  any  merit  in  the  contention  that  the 
residence  of  tbe  plaintiffs  upon  the  land  with 
their  father  gave  notice  to  third  parties  of 
any  claim  they  might  bare  to  the  premises. 
The  occupation  of  land  by  minor  children 
with  their  parents  Is  entirely  consistent  with 
tbe  full,  legal,  and  equitable  title  In  the 
parMits,  and  is  not  of  Itself  any  notice  of  a 
claim  on  tbe  part  of  the  children.  The  court 
would  perhaps  have  been  Instlfled  in  finding 
that  the  defendant  O'Nell  knew  that  the 
plaintiffs  were  the  children  of  Hardin  T. 
Attebery,  by  a  former  wife,  but  this  would 
not  be  sufficient  to  charge  him  with  notice  of 
tfaeir  claim  to  the  property.  A  purchaser 
must,  no  doubt,  exercise  due  diligence  to  as- 
certain tbe  status  of  his  several  grantors  at 
tbe  time  they  acquired  and  conveyed  the 
property,  but  be  is  not  bound  to  go  outside  of 
and  beyond  the  record  to  ascertain  whether 
any  such  grantor  had  an  equity  In  the  prem- 
ises before  he  acquired  his  title,  and  whether 
be  was  married  or  single  when  such  equity 
was  acquired.  If  such  were  the  case,  records 
and  deeds  would  be  of  little  avail,  and  the 
evils  resulting  from  the  adoption  of  such  a 
rule  would  far  outweigh  any  benefits  to  be 
derived  from  It  If  a  grantee  Is  unmarried 
at  tbe  time  be  acquires  title  to  tbe  property, 
and  tbe  record  discloses  no  equity  in  him 
prior  to  the  conveyance,  a  purchaser  is  un- 
der no  obligation  to  look  beyond  this,  and 
If  be  parts  with  his  money  In  good  faith  and 
without  notice  of  any  latent  equity,  the  law 
win  protect  blm. 

We  are,  therefore,  of  tbe  opinion  that  tbe 
defendant  O'Nell  is  a  bona  fide  purchaser  for 
value  without  notice,  and  that  he  took  tbe 
title  free  from  any  claim  or  equity  that  tbe 
plaintiffs  or  their  deceased  mother  may  bave 
bad  in  tbe  premises. 

The  judgment  is  therefwe  reversed,  with 
directions  to  dismiss  the  action. 


(tt  Wub.  4M) 
SHINE  et  al.  r.  CULVER  et  aL 

(Supreme   Court   of    Washington.    March   81, 
1906.) 

1.  AFPKIX  —  BEVIEW  —  PliEADING  —  AKEND- 
VENTS. 

Tbe  action  of  the  court  in  allowing  amend- 
ments to  pleading  will  not  be  disturbed  in  the 
absence  of  an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  i  3825.] 

2.  Beflevih— Aduissibilitt  of  Evidence. 

Where,  on  the  issue  of  the  ownership  of 
personalty,  In  an  action  for  the  possession  there- 
of, it  was  necessary  for  a  party  to  show  that  a 
third  person  through  whom  be  claimed  title 
had  title,  evidence  showing  that  the  third  per- 
son's claim  was  frandalent  was  admissible. 
8.  Evidence— SBcoNDASTEviDEircB—OBOxnTDS 

It>B   ADUlaSION. 

Where  a  party  dalmed  that  personalty  was 
conveyed  by  a  deed  conveying  land,  and  the 
adverse  party  had  obtained  possession  of  the 
deed  which  was  not  recorded,  and  he  failed  to 
produce  it  at  the  trial,  thongb  reqaired  to  do  so, 
parol  evidence  of  the  contents  of  tbe  deed  was 
admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent   Dig.  Evidence,  {  586.1 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  P.  C.  Shine  and  others  against 
George  E.  Culver  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeaL  Af- 
firmed. 

Ctiarlea  V.  Roberta  and  P.  0.  Sbine,  for 
appellants.  Jas.  A.  WiUlamB  and  Denton 
M.  Crow,  for  respondents. 

MOUNT,  0.  J.  Appellants  brought  this 
action  in  tbe  court  below  to  recover  posses- 
sion of  a  certain  lot  of  stone  cutter's  tools, 
and  for  rent  for  the  use  of  tbe  tools.  Th* 
complaint  alleged  ownersliip  and  right  of 
possession  in  the  plaintiffs.  The  defendants 
answered,  denying  the  allegations  of  the  com- 
plaint, and  alleged  ownership  and  possession 
la  themselves.  Upon  these  issues  the  case 
was  tried  to  the  court  and  a  jury.  A  ver- 
dict was  rendered  In  favor  of  the  defendants, 
and  a  judgment  entered  thereon.  Plaintiffs 
appeal,  and  allege  that  the  court  erred  in 
permitting  respondents  to  amend  their  an- 
swer at  the  time  of  the  trial.  The  applica- 
tion to  amend  appears  to  have  been  made 
and  served  several  days  before  the  triaL  Tbe 
appellants  were,  therefore,  not  taken  by  sur- 
prise, and  no  request  for  a  continuance  was 
made  on  account  of  the  amendment.  Amend- 
ments of  tbe  kind  here  allowed  are  largely 
discretionary  with  the  trial  court,  and  its 
action  in  that  respect  will  not  b«  disturbed 
in  the  absence  of  an  abuse  of  such  discre- 
tion. Bishop  v,  Averill,  19  Wash.  490,  53 
Pac.  72C;  Jones  v.  Western  Manufacturing 
Co.,  32  Wash.  375,  73  Pac.  359.  No  abuse  of 
discretion  appears  in  this  case. 

Appellants  next  allege  that  the  court  erred 
in  admitting  certain  evidence  tending  to- 
show  that  the  title  of  the  property  in  Bobert 
Buaeeli  was  fraudulent  Appellants  claim 
title  tlirough  Bussell.    In  order  to  malutalii 
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their  title.  It  was  necessary  to  sho-w  that 
Russell  was  the  owner.  Respondents  denied 
that  Russell  was  the  owner,  and  alleged  that 
his  claim  of  ownership  was  fraudulent.  Any 
evidence  which  tended  to  show  that  such 
claim  was  fraudulent  was  competent  to  de- 
feat appellants'  claim  of  ownership.  It  was, 
therefore,  not  error  to  receive  tlie  evidence. 

Appellants  allege  that  the  court  erred  in 
refusing  to  sti-ike  certain  evidence  as  to  the 
■contents  of  a  quitclaim  deed.  Respondents 
claim  title  to  the  tools  through  appellant 
Shine.  It  appears  that  Mr.  Shine  sold  a  cer- 
tain Interest  in  a  stone  quarry  to  resiwndents 
by  a  quitclaim  deed,  and  respondents  testified 
■that  a  part  of  the  tools  In  question  were  sold 
along  with  the  quarry,  and  tUnt  the  quitclaim 
deed  recited  the  fact  that  the  tools  were  con- 
veyed with  the  land.  This,  however,  was 
denied  by  Mr.  Shine.  It  also  appears  thai 
■Mr.  Shine  had  obtained  possession  of  the 
deed,  which  had  not  been  recorded,  and  had 
retained  the  same  prior  .to  the '  trial.  He 
was  required  to  produce  the  deed  at  the 
.trial,  and  failed  to  do  so.  The  trial  court 
thereupon  permitted  oral  evidence  of  its  con- 
.  tents.  The  evidence  was  clearly  competent 
'under  the  circumstances,  and  tlie  court  did 
not  err  In  refusing  the  motion. 

Appellants  next  complain  tliat  the  court 
erred  in  refusing  to  exclude  Mr.  Williams, 
respondents'  attorney,  from  the  trial  of  the 
case,  upon  the  alleged  ground  that  Mr.  Wil- 
llama  had  previously  been  attorney  for  Mr. 
Shine  in  litigation  between  the  same  parties 
concerning  these  same  tools.  ■  We  find  notli- 
Ing  In  the  record  to  .justify  this  contention. 
It  Is  true  that  Mr.  Williams  had  previously 
represented  Mr.  Shine  in  another  action  be- 
tween other  parties  in  which  a  part  of  these 
tools  were  In  question.  But  at  that  time  Mr. 
Williams  was  representing  these  respond- 
'ents  partlCTilarly,  and  Mr.  Shine  by  courtesy. 
There  was  no  showing  of  any  Inconsistency 
in  Mr.  Williams  now  representing  these  re- 
spondents in  this  action  as  against  Mr.  Slilne 
and  his  co-appellants.  No  exceptions  were 
taken  to  any  of  the  instructions  given  to  the 
jury,  and  the  case  seems  to  have  been  fairly 
"tried,  and  there  is  ample  evidence  to  support 
the  verdict  of  the  jury.  This  Is  a  second 
trial  upon  substantially  the  same  Issues,  and 
a  second  verdict  In  favor  of  respondents. 

There  appears  to  be  no  error  In  the  record, 
and  the  judgment  is  therefore  affirmed. 

DUNBAR.  ROOT.  RUDKIN,  FULLER- 
TON,  and  HADLEY,  JJ..  concur. 

CROW,  J.,  having  been  of  counsel,  took  no 
part 


STATE  v.  KOCn. 

(Supreme  Court  of  Montana.    Feb.  19,  190C.) 

Cbiminal  Law  —  Plea  of  Not  Guilty  —  Di- 
recting Verdict— Question  for  Jury. 
Const,  art.  3,  S  Ki.  Kuarantips  to  an  accused 
a  trial   by  jury,  section  29   declares  that  the 


provisions  of  the  ConFtitntion  are  mandatory 
unless  declared  otherwise  by  express  words,  and 
section  23  provides  that  in  prosecutioiu  for  mis- 
demeanors the  jury  in  a  justice's  court  sliall 
eoasist  of  not  more  than  six  persons,  and  that 
the  right  to  a  trial  by  jury  may  be  waivpd  in  the 
justice  or  district  court  by  default  of  appear- 
ance, or  by  consent  as  may  be  prescriijed  b.v 
law.  Pen.  Code,  |  2105,  provides  tliat  upon  the 
trial  of  any  offense  questions  of  law  .shall  be 
decided  by  the  court  and  those  of  fact  by  the 
jury.  Section  2906  aathorize<i  the  court  tfo  ad- 
vise a  verdict  of  acquittal  where  the  e\idence 
does  not  warrant  a  condrtion.  Held  that, 
t'??ongh  the  evidence  conch\i<ively  shows  defend- 
ant's giiiit.  the  court  cannot  on  a  plea  of  not 
guilty  instruct  the  jury  to  convict. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  !  1713.] 

A)>|ieal  from  District  Court,  Fergus  Coun- 
ty ;  E.  K.  Cheadle,  Judge. 

Harry  Kocli  was  convicted  of  murder,  and 
he   appeals.     Reversed. 

Huntoon,  Worden  &  Smith,  for  apitellant. 
Alliert  J.  Galen.  Atty.  Gen.,  and  W.  H.  Poor- 
man,  Asst.  Atty.  Gen.,  for  the  State. 

BRAXTLX,  C.  J.  The  defendant  was  by 
information  charged  with  the  crime  of  mur- 
der. Uiion  his  plea  of  not  guilty  he  was  tried 
and  found  guilty  of  voluntary  manslangbtrr 
and  sentenced  to  a  term  of  10  years  in  the 
state  prison.  He  has  appealed  from  the 
judgment  and  an  order  denying  him  a  new 
trial. 

The  circumstances  attending  the  homicide 
are  the  following:  On  February  15,  1904, 
the  date  of  the  homicide,  the  defendant  and 
three  others  were  engaged  in  a  game  of  cards 
In  a  saloon  owned  and  conducted  by  one 
Joseph  D.  Vander,  In  the  village  of  Stanford, 
Fergus  county.  The  play  had  begun  early 
In  the  niornihg.  and  had  continued  until 
about  2  o'clock  in  the  afternoon.  A  "treat" 
went  -with  each  game.  During  the  day,  be- 
ginning before  breakfast,  the  defendant  had 
been  drinking,  and  at  the  time  of  the  killing 
was  somewhat  Intoxicated.  A  short  time 
before  2  o'clock  Vander  and  one  Louis  Se- 
gruin  began  playing  the  same  game  at  an- 
other table  near  by ;  Vander  sitting  just  back 
of  the  defendant  with  his  face  in  the  opposite 
direction.  Other  persona  were  present  to  the 
number  of  perhaps  a  dozen,  looking  on. 
Presently  Vander  turned  in  Tils  chair,  called 
the  attention  of  the  defendant  to  the  hand 
he  (Vander)  held  and  asked  him  whether 
it  was  good  for  four  points.  After  looking 
at  it  the  defendant  said  it  was.  Vander  ban- 
tered him  to  play  it  against  Seguin.  The  de- 
fendant flnaliy  bet  $20  with  Seguin  that  he 
could  make  four  points  with  it  and  took  and 
played  It  against  Seguin's  hand,  but  lost  Se- 
guin took  the  money.  Immediately  thereafter 
there  waa  considerable  talk  among  those 
■resent  as  to  the  value  of  the  hand,  and 
whether  it  was  possible.  If  played  against 
one  who  understood  the  game  and  holding 
Seguin's  hand,  to  make  four  points  with  it 
It  was  In  fact  a  trick  hand,  dealt  to  catch 
and  fleece  the  unwary.  Having  learned  that 
he  had  beea  defrauded  of  his  money,  de- 
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fendant  Tir^.ine  aii?ry.  He  acensed  Vander 
of  taking  part  In  the  fraud,  and  finally  be- 
came 80  affected  by  his  feelings  that  he  wept. 
Some  of  the  state's  witnesses  testify  that 
he  repeatedly  threatened  to  get  even  with 
or  kill  some  of  those  who  bad  robbed  him. 
However,  after  the  lapse  of  "some  minutes" 
he  left  the  saloon,  went  across  the  street 
to  his  hotel,  obtained  his  rifle,  and  came 
back,  pumping  a  cartridge  Into  the  chamber 
as  he  approached  the  saloon.  Upon  enter- 
ing he  saw  no  one  there ;  the  proprietor  and 
the  others  who  had  bern  present  having  left 
because  they  anticipated  trouble.  The  saloon 
proper  consisted  of  one  large  room  In  front, 
with  the  bar  at  the  left  near  the  front  door. 
At  tbe  rear  were  two  other  rooms  in  a  lean- 
to,  bnllt  of  logs,  into  which  access  was  ob- 
tained by  doors  leading  from  the  saloon. 
One  room  was  used  for  a  coatohed,  the  other 
for  a  bedroom.  Two  of  tbe  persons  present 
had  gone  Into  the  bedroom.  Two  others, 
Vander  and  one  G«er,  had  gone  Into  tbe  coal- 
Bhed.  The  doors  of  both  of  these  rooms  were 
elofled.  The  others  who  had  been  present,  ex- 
cept one  I>roy  and  one  Simpson,  had  gone  to 
another  saloon  about  50  feet  down  the  street. 
Of  the  latter,  Leroy  was  standing  on  the  side- 
walk in  front  of  the  building,  and  Simpson 
was  inside  near  the  bar.  Whether  he  was 
concealed  behind  the  bar  tbe  evidence  does 
not  show.  Upon  entering  and  finding  no  one 
In  tbe  room,  the  defendant  partially  raised 
tbe  rifle  and  flred  it  through  the  door  into  the 
coalshed,  almost  Instantly  killing  Vander, 
who  happened  to  be  in  range  beyond  the 
door.  There  is  some  evidence  tending  to 
show  that  tbe  Instant  before  the  shot  was 
flred,  Vander  opened  the  door  of  tbe  coalshed 
sllgbtly  and  locked  to  see  what  tbe  defendant 
was  doing.  After  the  shot  was  flred  the  de- 
fendant started  to  go  out,  but,  observing  a  bot- 
tle on  the  bar,  struck  it  with  his  rifle,  breaking 
It,  and  saying  that  It  was  the  cause  of  his 
trouble.  He  thereupon  went  to  the  other 
aaloon,  where,  after  firing  his  rifle  again, 
he  was  overpowered  and  arrested.  He  says 
that  he  was  then  Informed  for  tbe  first  time, 
upon  inquiry  for  the  reason  of  bis  arrpst  that 
be  bad  killed  Vander.  The  defendant  was 
sworn  as  a  witness.  He  denied  making  any 
threats  against  Vander,  or  that  he  threatened 
to  killanyone.  Hedenled,  also,  that  he  knew 
that  Vander  or  any  one  else  was  in  the  coal- 
shed at  the  time  he  fired  the  rifie  into  it. 
and  also  that  be  entertained  any  111  will 
toward  Vander.  He  stated  that  his  purpose 
In  getting  the  rifle  was  to  "blutf"  the  man  who 
got  his  money,  and  that,  though  he  had  been 
drinking  during  the  day,  he  was  perfectly 
conscious  of  what  be  was  doing.  In  other 
respects  tbe  story  of  the  tragedy  as  told  by 
Mm  agreed  throughout  with  the  detailed 
statements  of  the  state's  witnesses.  There 
was  evidence  that  tbe  previous  character  of 
tbe  defendant  for  peace  was  good.  Upon 
these  facts  the  court,  among  other  instruc- 
tions, submitted  to  the  jury  the  following: 
«P.— 18 


"Under  the  charge  contained  In  this  Informa- 
tion you  may  flnd  the  defendant  guilty  of 
murder  in  the  flrst  degree,  murder  in  the 
second  degree,  or  you  may  flnd  him  guilty  of 
voluntary  manslaughter,  or  of  involuntary 
manslaughter;  but  you  cannot  flnd  him  not 
guilty."  While  other  errors  are  assigned  up- 
on the  Instructions,  they  are  based  upon  al- 
leged conflicts  and  inconsistencies  arising 
out  of  the  giving  of  the  foregoing  Instruction, 
and  for  present  purposes  it  will  not  be  neces- 
sary to  notice  them. 

The  question  submitted  is  whetiier  or  not 
tbe  paragraph  quoted  is  erroneous,  in  that  it 
explicitly  telW  the  Jury  that  they  cannot, 
upon  the  fac^  detailed  by  the  evidence,  ac- 
quit the  defendant,  or.  In  other  words,  that 
they  must  at  any  rate  flnd  the  defendant  guil- 
ty of  involuntary  manslaughter.  Contention 
is  made  by  counsel  for  defendant  that,  no 
matter  what  may  be  the  condition  of  the 
evidence,  the  court  may  not,  In  a  criminal 
case,  where  the  defendant  has  entered  a  plea 
of  not  guilty,  direct  a  verdict.  The  effect  of 
tbe  Instruction,  it  is  said,  leaves  no  option 
to  the  Jury  to  flnd  the  defendant  not  guilty 
of  involuntary  manslaughter,  and  to  this  ex- 
tent Invades  the  province  of  the  Jury  by  di- 
recting a  verdict  It  is  said  by  the  Attorney 
•General  that  it  is  the  province  of  the  court  to 
declare  the  law  and  of  the  Jury  to  flnd  the 
facts,  and  that,  such  being  the  case,  it  must 
follow  that  whenever,  in  a  criminal  prosecu- 
tion, the  facts  are  admitted  or  not  disputed, 
and  it  appears  therefrom  that  the  defendant 
Is  guilty,  the  court  may  direct  the  Jury  to 
render  a  verdict  accordingly,  since  there  is 
nothing  for  decision  but  a  question  of  law ; 
otherwise.  It  must  follow  that  in  criminal 
cases  the  Jur>-  are  the  Judges  of  both  law  and 
facts.  Assuming  that  the  facts  set  forth 
above  show  conclusively  that  the  defendant 
was  guilty  of  Involuntary  manslaughter,  up- 
on tbe  theory  that  at  the  time  tbe  shot  was 
flred  he  was  engaged  in  the  commission  of 
an  unlawful  act,  to  wit,  disturbing  the  peace 
(Pen.  Code,  {  753);  does  it  follow  that  the 
court  could  properly  assume  that,  as  a  mat- 
ter of  law,  he  was  guilty  of  Involuntary  man- 
slaughter? The  Constitution  declares  (article 
3,  §  16):  "In  all  criminal  prosecutions  tbe 
accused  shall  have  the  right  to  *  *  *  a 
speedy  public  trial  by  an  impartial  jury  of 
the  county  or  district  in  which  the  offense  is 
alleged  to  have  been  committed.  •  •  ♦ " 
"The  provisions  of  this  Constitution  are  man- 
datory and  prohibitory,  unless  by  express 
words  they  are  declared  to  be  otherwise." 
(>>nst  art.  3,  S  29.  The  guaranty  contained 
in  this  provision  is  general  in  its  terms  and 
of  universal  application,  including  misde- 
meanors as  well  as  felonies,  and  unless  there 
is  some  exception  by  express  prorislou  found 
elsewhere,  or  some  principle  of  construction 
by  which  an  exception  may  be  made,  It  must 
be  construed  to  meau  exactly  what  it  says, 
and  it  must  follow  that  the  question  of  the 
guilt  or  innocence  of  the  defendant  must  be 
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submitted  to,  and  determined  by,  tbe  jury, 
however  clear  and  unimpeached  or  free  from 
suspicion  tbe  evidence  may  be.  There  is 
no  exception  expressly  provided  for  anywhere 
in  the  Constitution,  such  as  that  in  clear 
cases  wherein  the  facts  are  admitted  or  un- 
disputed, the  court  may  direct  a  verdict  of 
guilty.  It  is  true  that  in  section  23  of  the 
same  article  It  is  provided  that  In  prosecu- 
tions for  misdemeanors  the  jury  in  a  justice's 
court  shall  consist  of  not  more  than  six  per- 
sons, and  that  tbe  right  to  a  trial  by  jury 
may  be  waived  In  the  justice's  or  district 
court  by  default  of  appearance  or  by  con- 
sent in  such  manner  as  may  be  prescribed  by 
law;  but  even  In  such  cases  tbe  right  to  a 
trial  by  such  a  Jury  as  is  provided  for  there- 
in is  guarantied  by  section  16,  and  cannot  be 
taken  away. 

It  is  of  little  importance  what  significance 
may  be  attached  to  tbe  word  "trial"  as  used 
In  other  connections.  Manifestly,  It  is  here 
used  in  its  broadest  and  most  comprehensive 
sense,  and  Includes  all  proceedings  In  the  prog- 
ress of  tbe  case  after  the  Issues  are  made 
up,  down  to  and  Including  the  rendition  of 
the  verdict.  State  v.  Spotted  Hawk,  22  Mont 
33,  55  Pac.  1026.  If  this  Is  tbe  correct  con- 
clusion as  to  the  meaning  of  this  term,  the 
functions  of  tbe  court  or  judge  are  fully  dis- 
charged when  the  case  is  correctly  submitted 
to  the  jury  and  they  are  left  to  determine 
the  rights  of  the  defendant.  This  must  be 
the  correct  meaning  of  the  term,  else  we  must 
read  Into  the  section  an  exception  to  this 
•effect:  "Provided,  that  In  all  cases  In  which 
the  undisputed  facts  establi»h  tbe  guilt  of  the 
■defendant,  the  court  may  direct  the  jury  to 
return  a  verdict  of  guilty  or  take  the  case 
from  the  jury  and  pronounce  judgment" 
In  either  case  the  result  would  be  the  same, 
for,  whether  the  court  or  judge  should  di- 
rect the  jury  to  return  a  verdict  or  take  the 
case  from  tbe  jury  and  enter  judgment  the 
determination  is  made  by  the  court  and  not 
the  jury.  From  these  considerations  alone  it 
seems  to  ns  that  in  the  case  at  bar  the  district 
court  clearly  Invaded  the  province  of  the 
jury.  If  It  be  said  that  this  conclusion  in- 
volves the  further  conclusion  that  In  all 
criminal  cases  the  jury  are  the  judges  of  the 
law  as  well  as  the  facts,  the  only  reply  proper 
and  possible  Is  that  it  is  this  court's  province 
to  construe  the  Constitution  as  it  is,  and  not 
■by  construction  to  Insert  in  It  provisions  which 
tbe  people  through  their  representatives 
thought  it  proper  to  omit  We  are  aware 
that  the  liCgislature  has  declared  (Pen.  Code, 
$  2105)  that,  upon  the  trial  for  any  other 
oftense  than  libel,  questions  of  law  are  to  be 
decided  by  tbe  court  and  questions  of  fact 
by  tbe  jury,  that  although  the  jury  have  the 
power  to  find  a  general  verdict,  which  In- 
cludes questions  of  law  as  well  as  of  fact, 
they  are,  nevertheless,  bound  to  receive  as 
law  what  Is  laid  down  as  such  by  the  court 
and  that  this  court  has  held  in  the  case  of 


State  V.  Welch,  22  Mont  92,  55  Pac  927, 
that  where  there  is  a  total  absence  of  proof, 
It  is  tbe  duty  of  the  court  to  direct  a  verdict 
of  not  guilty.  It  has  nevertheless  always 
been  recognized  In  practice  in  this  jurisdic- 
tion, that  tbe  jury  has  power  to  disregard  the 
law  as  declared  and  acquit  tbe  defendant 
however  convincing  the  evidence  may  be,  and 
that  tbe  court  or  judge  has  no  power  to 
punish  them  for  such  conduct  Tbe  Supreme 
Court  of  Pennsylvania,  in  the  case  of  Kane  v. 
Commonwealth,  89  Pa.  522,  33  Am.  Rep.  787, 
in  discussing  tbe  question  as  to  wbetber  the 
jury  are  the  judges  of  both  tbe  law  and  facts, 
has  well  said:  "Tbe  distinction  between 
power  and  right  whatever  may  be  its  value  In 
ethics.  In  law  Is  very  shadowy  and  unsub- 
stantial. He  who  has  legal  power  to  do  any- 
thing has  tbe  legal  right  No  court  should 
give  a  binding  instruction  to  a  jury  which 
they  are  powerless  to  enforce  by  granting 
a  new  trial  if  it  should  be  disregarded. 
They  may  present  to  them  the  obvious  con- 
siderations which  should  induce  them  to  re- 
ceive and  follow  their  instruction,  but  beyond 
this  they  have  no  right  to  go.  Tlie  argument 
in  favor  of  their  taking  tbe  law  from  the 
court  Is  addressed  very  pr<q>erly  ad  verecun- 
dlam." 

After  all.  It  Is  of  little  moment  wbat  the 
theory  of  courts  w  the  Legislature  may  be 
as  to  the  duty  of  the  jury  under  their  oaths. 
It  is  well  known  that  in  practice  they  have 
the  power  to  determine  for  themselves 
wb  ether  tbe  law  as  declared  by  the  court 
Is  applicable  to  the  facts,  and  If  they  acquit 
the  defendant  through  a  mistaken  notion  that 
it  Is  not  applicable,  or  out  of  a  total  dis- 
regard of  it,  tbe  case  is  ended  for  all  time; 
for,  under  another  constitutional  guaranty, 
that  no  person  shall  be  twice  put  in  jeopardy 
for  the  same  offense,  the  court  may  not  set 
aside  the  verdict  and  grant  a  new  trial  in  such 
a  case.  Nor  is  it  at  all  to  tbe  point  that  the 
statute  (Penal  Code,  §  2096)  authorizes  the 
court  to  advise  a  verdict  of  acquittal  when 
In  its  opinion  tbe  evidence  does  not  warrant 
a  conviction,  or  that  the  court  should,  when 
there  Is  a  failure  of  proof,  direct  such  a 
verdict  State  v.  Welch,  supra.  The  con- 
verse of  this  is  not  the  law,  as  we  have  seen. 
Nor  do  we  know  of  any  respectable  authority 
in  which  tbe  position  here  assumed  by  the 
Attorney  General  has  been  upheld  In  a  felony 
case.  In  Michigan  it  bas  been  held  that 
where  tbe  defendant  Is  charged  with  a  mis- 
demeanor for  the  violation  of  a  penal  statute, 
and  there  is  no  question  of  Intent  and  the 
evidence  permits  no  Inferences  about  which 
reasonable  men  might  differ,  the  trial  judge 
may,  with  perfect  propriety,  state  to  the  jury 
that  tbe  law,  applied  to  tbe  facts  which  are 
undisputed,  shows  the  defendant  to  be  guilty 
of  tbe  offense  charged,  and  that  it  is  tbtir 
duty  under  tbe  law  to  so  find.  People  v. 
Neumann,  85  Mich.  98,  48  N.  W.  290;  People 
T.  Ackerman,  80  Mich.  688,  45  N.  W.  867. 
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In  Pennsylvania  It  Is  the  rule  that  the  Jury 
are  the  jadgea  of  both  the  law  and  the  facta, 
and  that  It  la  error  for  the  court  to  per- 
emptorily Instruct  the  Jnry  In  such  a  way 
as  to  take  from  them  the  right  of  deciding 
the  degree  of  murder.  ShalTner  t.  Com- 
monwealth, 72  Pa.  60,  13  Am.  Rep.  649.  It 
was  held  In  the  same  state,  in  Kane  v.  Com- 
monwealth, supra,  that  the  same  rule  applies 
to  a  prosecution  for  a  misdemeanor  for  vio- 
lation of  a  statute  prohibiting  the  sale  of 
intoxicating  liquor  on  election  day.  In  the 
case  of  State  v.  Maine,  27  Conn.  281,  It  was 
held  that  the  defendant  may  not  waive  his 
right  to  trial  by  Jury  under  the  guaranty  of 
the  Constitution,  and  permit  the  court  to  try 
the  queslon  of  bis  guilt  or  Innocence  without 
the  Intervention  of  a  Jury.  So  it  was  held 
In  Alabama  in  the  case  of  Huffman  v.  State, 
29  Ala.  40.  that  a  peremptory  instruction  to 
a  jnry  to  find  the  defendant  guilty  is  errone- 
otis,  because,  although  the  evidence  agalnfst 
the  prisoner  was  undisputed,  yet  Its  credi- 
bility was  a  question  exclusively  for  the  jury. 
The  same  rule  was  declared  In  the  case  of 
Nonemaker  v.  State,  84  Ala.  211.  Likewise 
the  Snpreme  Court  of  Oeorgla.  in  the  case  of 
Tucker  v.  State.  57  Ga.  503,  held  that,  not- 
withstanding the  overwhelming  evidence  of 
guilt,  it  was  error  for  the  court  to  charge 
that  the  Jury  should  render  a  verdict  of 
guilty.  In  State  v.  Picker,  04  Mo.  App.  126, 
It  wa«  declared  that  a  peremptory  Instruction 
to  find  the  defendant  guilty  was  a  grievous 
error.  In  Breen  v.  People,  4  Parker  Cr.  R. 
(N.  Y.)  380,  the  court  charged  the  Jury  that 
If  they  found  the  statements  of  certain  wit- 
nesses to  be  true.  It  established  the  larceny 
by  the  prisoner.  This  was  held  to  be  error. 
So  in  Howell  v.  People,  5  Hun  (N.  Y.)  620, 
the  defendant  was  charged  with  a  violation 
of  the  excise  law.  The  court  stated  to  the 
Jury  that  the  evidence  against  him  was  im- 
contradlcted  and  undisputed,  and  directed  a 
verdict  of  guilty.  The  Supreme  Court  said. 
In  reversing  the  judgment :  "The  right  to 
trial  by  a  Jury  means  that  the  persons 
indicted  are  entitled  to  have  the  question  of 
their  gnilt  passed  upon  by  the  jury.  It  does 
not  mean  that  the  court  is  to  decide  that  ques- 
tion and  the  jury  are  only  to  utter  the  verdict 
of  the  court."  The  law  is  so  declared  by  the 
Snpreme  Courts  of  Kansas  and  North  Carolina, 
and  by  the  federal  courts.  State  v.  Wilson, 
62  Kan.  621.  64  Pac.  23,  52  L.  R.  A.  679 ;  State 
V.  Winchester.  113  N.C.  041,18  S.  B.  657;  State 
V.  Riley,  113  N.  C.  648,  18  S.  E.  168 ;  United 
States  V.  Taylor  (C.  C.)  11  Fed.  470,  3  Mc- 
Crary.  500;  United  States  v.  Fenwlek,  25  Fed. 
Cas.  15,087.  In  State  v.  Riley,  supra,  the 
court  said :  '"The  plea  of  not  guilty  disputes 
the  credibility  of  the  evidence,  even  when  un- 
contradicted, since  there  is  the  presumption 
of  Innocence,  which  can  onl.v  be  overcome  by 
the  verdict  of  the  Jury.  The  farthest  the 
court  can  go  in  a  criminal  action,  is  to  charge 
the  Jury  that  if  they  believe  the  evidence  the 


defendant  Is  guilty."  The  text  of  Thomp- 
son on  Trials  lays  down  the  rule  thus;  "Un- 
der constitutional  provisions  >  existing.  It  Is- 
assumed.  In  all  states,  which  guarantee  to- 
persons  accused  of  crime  the  right  of  trial  by 
Jury,  an  accused  person  has,  in  every  case- 
where  he  has  pleaded  not  guilty,  the  absolute- 
right  to  have  the  question  of  guilty  or  not 
guilty  submitted  to  the  jury,  no  matter  what 
the  state  of  the  evidence  may  be.  Such  Is 
the  nature  of  the  right  thus  granted,  that  It 
has  been  frequently  held  that  It  cannot  be 
waived  by  the  prisoner,  and  that  the  trial  of 
a  criminal  case  before  the  court  without  a 
Jury,  Is  erroneous,  even  where  it  takes  place- 
With  the  prisoner's  consent"    Section  2149. 

As  we  have  pointed  out,  a  jnry  may  be^ 
waived  in  this  state  In  a  misdemeanor  case, 
under  the  express  provision  of  the  Constitu- 
tion ;  but,  with  this  exception,  we  think  the 
great  weight  of  reason  and  antborlty  sup- 
ports the  view  that  the  court  may  not  in  any 
case  upon  a  plea  of  not  guilty  coerce  the  jury 
by  a  mandatory  Instruction  to  return  a  ver- 
dict of  guilt.v.  While  the  Jury  should  take 
the  law  as  laid  down  by  the  court  and  be 
governed  by  it,  except  In  libel  oases,  wherein 
they  are  the  judges  of  the  law  and  fact  (Const, 
art.  3,  «  10;  Paxton  v.  Woodward.  31  Mont. 
195,  78  pac.  215),  the  person  accused  may  not 
be  deprived  of  his  absolute  right  to  have  the 
question  of  his  guilt  or  Innocence,  not  only  of 
the  partlcnliir  crime  charged,  but  of  any  In- 
cluded therein,  determined  by  the  Jury  with- 
out coercion  by  the  court. 

It  follows  that  the  Judgment  and  order  of 
the  district  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial 

Reversed  and  remanded. 

MILBURN  and  HALLOWAY,  JJ.,  concur. 


KIRBY  v.  UIGGINS  et  al. 
(Supreme  Court  of  Montana.    Feb.  19,  1906.) 

1.  .Mines  ANn  Mining— Adverse  Claik— Ac- 
tion—Evidence— Sofficiency. 

In  an  action  on  an  adverse  to  a  mining 
claim,  evidence  held  insufficient  to  sustain  a  ver- 
dict for  plaintiff. 

2.  Sahe  —  Adverse  Claim  —  Natdbe  of  Ac- 
tion. 

An  action  on  an  adverse  to  a  miuins  claim 
Is  a  suit  in  equity. 

Appeal  from  District  Court,  Powell  Coun- 
ty; Welling  Nnptou,  Judge. 

Action  by  George  J.  Klrby  against  W.  I, 
Higglius  and  another.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Edward  Scharnlkow  and  J.  B.  Ciayberg,  for 
appellants.  H.  P.  Napton  and  Q.  B.  Howell, 
for  respondent. 

HOLLOWAY,  J.  In  1902  the  owners  of 
the  Dewey  quartz  lode  mining  claim  made 
application  for  patent.    The  owner  of  the 
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Kugget  placer,  a  conflicting  claim,  filed  bis 
liroteKt  and  adverse  claim,  which  adverse 
wns  nilon-ed,  and  within  the  time  limited  by 
law  this  action  was  commenced  in  the  dis- 
trict court  of  Powell  county  to  have  deter- 
mined which,  if  either,  of  the  parties  to  the 
action  is  entitled  to  the  ground  in  conflict. 
To  the  complaint  is  attached  a  plat  showing 
the  location  of  each  of  the  conflicting  claims 
and  the  ground  m  controversy.  The  answer 
raises  issue  as  to  all  material  allegations  of 
the  complaint.  The  cause  was  tried  as  an 
action  at  law  to  the  court  sitting  with  a  jury. 
'I'lie  jury  retunied  a  verdict  "in  favor  of  the 
plaintiff  and  against  the  defendant  for  the 
;;round  in  controversy,"  and  upon  this  verdict 
u  judgment  was  entered  in  favor  of  the 
plaintiff  adjudging  him  to  he  entitled  to  the 
ground  in  controversy  as  described  in  the 
complaint.  From  an  order  denying  them  a 
new  trial,  the  defendants  appealed.  The  er- 
rors assigned  are  insufficiency  of  the  evidence 
to  support  the  verdict  and  errors  of  law  In 
the  giving  of  certain  lnstructlon.s. 

In  bis  belialf,  the  plaintiff  introduced  the 
witness  Hobart,  a  surveyor  and  mining  en- 
gineer, who  had  surveyed  the  Nugget  placer 
and  bad  made  a  map  of  it.  Much  of  the  tes- 
timony was  given  with  reference  to  this  map, 
and  Is  quite  unintelligible  to  this  coiwt,  for 
the  reason  that,  when  a  witness  was  asked 
to  designate  a  particular  point  on  the  map 
and  did  so,  instead  of  having  some  identify- 
ing mark  placed  on  the  map,  the  record 
merely  says,  "Witness  lndicate.s,"  or  uses 
some  other  equally  Indefinite  expression. 
One  instance  will  suffice  to  illustrate  this: 
"CJ.  Will  yon  please  to  point  out  on  the  map 
wliere  the  line  000  feot  n'jutli westerly  from 
the  discovery  would  be?  (Witness  indicates.) 
<i.  Will  you  please  mark  on  the  map  the  end 
lines  across  with  a  pencil  at  that  point? 
(Witness  marks  same.)  Q.  Now,  how  far  is 
tl;c  end  line,  as  you  have  it  marked  on  the 
plat,  to  the  northeasterly  line — for  Tfrom] 
the  discovery  In  a  northeasterly  direction? 
Tlie  witness:  Alwut  23.')  feet.  Q.  Will  you 
mark  on  the  map  the  point  where  200  feet 
would  be  from  the  discovery  in  a  northeaster- 
ly direction?  (Witness  marks.)  Q.  Will  you 
draw  a  line  at  that  point,  with  a  pencil? 
(Witness  draws  line.)"  All  of  this  might 
have  been  understood  by  the  court  and  jury, 
Imt  Is  wliolly  unintelligible  to  this  court. 

However,  the  courses  and  distances  given 
liy  the  witness  Hottart  would  seem  to  indicate 
that  the  ground  surveyed  by  him  as  the  Nug- 
get i)lncer  Is  the  .same  ground  as  that  de- 
scrii>ed  in  the  complaint  as  the  claim  liy  that 
name,  wbicli  Is  a  quadrangle,  one  end  being 
.Tilo/ift  feet  long,  the  other  2(>4  5/,,  (eet; 
one  side  being  3107  feet  long  and  the  other 
l.l.V)  ''/lo  feet.  This  witness,  however,  could 
1  ositively  Identify  but  two  corner  posts, 
one  marked  "Nugget  Placer"  and  the  other 
'■Soutliwc'it  Corner.  No.  3.  NuRget  Placer." 
He  found  two  other  posts  which  were  point- 


ed out  to  blm  as  corner  posts  of  the  Nugget 
placer,  but  upon  which  be  was  unable  to 
detect  any  markings  wbatever.  The  plaintiff 
then  offered  in  evidence  the  declaratory  state- 
ment of  the  Nugget  placer,  which  describes 
a  piece  of  ground  SCO  feet  long,  200  feet  wide 
at  one  end,  and  70  feet  wide  at  the  other, 
and  describes  the  corners  as  follows:  "Be- 
ginning at  corner  No.  1,  a  post  4  inches 
square  by  4i/4  feet  long,  set  one  foot  deep 
with  a  mound  of  stone  4  feet  In  diameter 
by  2  feet  in  height  around  the  same  marked 
'K.  Cor.  Nugget  Placer,'  and  running  ihence 
Northwesterly  about  200  feet  to  corner  No. 
2,  a  tree  blazed  on  four  sides  and  marked 
'N.  W.  Cor.  Nugget  Placer,'  and  running 
thence  Southwesterly  about  800  feet  to  cor- 
ner No.  3,  a  tree  blazed  on  four  sides  and 
marked  'S.  W.  Cor.  Nugget  Placer,"  and  run- 
ning thence  easterly  about  70  feet  to  corn« 
No.  4  a  tree  blazed  on  four  sides  and  marked 
'S.  E.  Cor.  Nugget  Placer,'  and  running 
thence  northeasterly  about  800  feet  to  the 
place  of  beginning."  Thereupon  counsel  for 
plaintiff  said:  "Mr.  Howell:  If  the  court 
please,  we  desire  at  this  time  to  show  tbat 
the  plaintiff  complains  only  of  the  amount  of 
ground  Included  within  the  location  uotice, 
and  relinquishes  any  excess."  As  the  notice 
of  location  was  not  before  the  court  or  Jury, 
so  far  as  this  record  shows,  it  is  somewhat 
difficult  to  understand  what  counsel  meant; 
however,  again  he  says:  "It  is  a  question 
whether  the  posts  would  not  cover  all,  but, 
all  we  want  is  the  ground  included  in  the 
d!s(«very  statement,  and  the  same  way  with 
the  lode  claim,  and,  at  the  proper  time,  we 
will  relinquish  as  to  the  lode  claim."  We 
assume  that  when  counsel  referred  to  "loca- 
tion notice"  in  the  one  instance,  and  "dis- 
covery statement"  In  the  other,  he  meant 
"declaratory  statement,"  and  Intended  to  re- 
linquish all  claim  to  the  ground  in  controver- 
sy except  that  shown  to  be  In  conflict  b.v  the 
declaratory  statement  of  the  Nugget  placer 
and  the  description  of  the  Dewey  lode  as  giv» 
en  In  the  answer.  Plaintiff  also  called  Q.  H. 
Schultz,  the  locator  of  the  Nugget  placer, 
who  testified  tbat  be  made  the  location  in 
1900;  that  he  dug  a  sufficient  discovery  cut, 
found  some  placer  gold.  po.<<ted  a  notice  of  lo- 
cation and  recorded  the  declaratory  state- 
ment. He  was  then  asked  to  point  out  the 
location  of  tlie  corners,  on  the  map  l)efore 
the  court,  and  dcscril)e  the  markings,  which 
he  did.  One  corner  was  marked  "Southeast 
Corner  No.  ],"  with  the  name  of  the  claim, 
and  with  respect  to  each  of  the  other  comers 
he  8a.vR.  "I  marked  it  the  same  as  tl»e  others," 
but  does  not  give  any  courses  or  distances. 
Again  he  says,  with  respect  to  the  Nugget 
placer  claim.  "1  think  I  took  out  800  feet 
In  length  and  .300  feet  In  width  on  tiiat  placer 
claim."  He  testified  that  he  is  a  citizen  of 
tlie  United  States,  qualified  to  make  the  loca- 
tion. Peter  Commeau  testifie<l.  on  behalf 
of  the  plaintiff,  that  be  did  the  necessary 
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representation  work  for  tbe  year  1901. 
Plaintiff  then  showed  the  transfer  of  this 
claim  to  him  and  rested  his  case.  The  de- 
fendants tlieu  introduced  their  evidence  with 
respect  to  the  Dewey  lode  claim  and  rested, 
and  tbe  piaintiff  offered  evidence  in  rebuttal; 
but  neitlipr  the  evidence  offered  by  defend- 
ants nor  by  ijialutiff  in  rebuttal  aided  in  any 
res|)ect  tlie  |)roof  offered  by  tbe  plaintiff  in 
Ills  case  in  chief. 

We  are  now  asked  to  say  wlietber  there  Is 
evidence  sutttcient  to  sustain  tbe  verdict  re- 
turned. The  verdict  does  not  attempt  to  de- 
scribe the  groimd  awarded  to  plaintiff.  The 
Xugget  placer  claim,  as  described  in  tbe  com- 
]>laiut,  and  by  the  witness  Hol)art,,ls  practic- 
ally three  times  as  large  as  the  same  clahn 
described  in  the  declaratory  statement.  The 
evident  purpose  of  the  plaintiff  was  to  claim 
only  the  ground  in  controversy  as  shown  by 
tbe  conflict  between  tbe  Dewej'  lode  claim 
and  tbe  Nugget  placer  as  described  in  the 
declaratory  statement;  and,  while  tbe  map 
attached  to  plaintiff's  complaint  showed  tbe 
conflict  between  the  Dewey  lode  and  tbe 
Nugget  placer  as  described  in  tbe  complaint, 
it  does  not  show  the  conflict  between  the 
Dewey  lode  and  the  Nugget  placer  as  de- 
scribed in  the  declaratory  statement,  and  tbe 
plaintiff  wholly  failed  to  identify  tbe  Nugget 
placer,  as  described  In  tbe  declaratory  state- 
ment, with  tbe  same  claim  as  described  In 
the  complaint  and  by  tlie  witness  Hobart. 
From  anything  that  appears  In  tiiis  record.  It 
would  have  been  equally  as  ]>lain  to  the 
jury  for  the  plaintiff  to  have  said :  "I  have 
dc>scribed  15  acres  of  ground  in  my  com- 
plaint, but  I  now  relinquish  two-thirds  of 
that  and  only  ask  to  be  awarded  one-third  of 
it."  without  informing  the  jury  which  par- 
ticular one-third  was  desired.  The  record 
recites  that  it  contains  "all  the  evidence  given 
in  said  cause.''  and  this  Is  not  questioned. 
In  the  absence  of  any  attempted  identification 
of  the  particular  ground  claiiueil,  it  was  sim- 
ply imitossible  for  the  jury  to  make  any  find- 
ing In  plnintifTs  favor  at  all.  Singularly 
enough,  although  counsel  for  plaintiff  relin- 
quished all  claim  to  the  ground  in  con- 
troversy, except  such  as  might  l)e  shown  to 
Ije  in  conflict  between  the  Dewey  lo<le  claim 
and  the  Nugget  placer,  as  described  In  the 
declaratory  statement,  the  court  entered  judg- 
ment for  plaintiff  awarding  him  all  the 
ground  in  controversy,  as  decrll)ed  in  the 
complaint.  Some  of  tbe  Instructions  given 
are  conflicting,  but,  doul»tIess.  upon  another 
trial,  the  action  will  be  tried  as  a  suit  in 
pfpiity,  which  it  is.  Marcs  v.  Dillon,  .30 
Xlonf.  117.  7."»  Pac.  OKt.  The  evidence  is 
wholly  insufflclent  to  support  tbe  verdict. 
The  order  denying  defendants  a  new  trial  Is 
reverse<l.  and  the  cause  is  remanded  for  a 
new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


In  i«  OWENS'  ESTATE. 

ARMSTRONG    ct   al.    v.    JOHNSON. 

(Supreme  Court  of   Utah.    April   10,   IJXiC.) 

1.  AnMiNiSTBATORs  —  Persons  Entitled   to 
Letters— Cbeditors. 

An  oflioer  of  a  corporation,  which  is  a  cred- 
itor of  o  decedent,  is  not  himself  a  creditor, 
within  Rev.  St.  ]W>8,  t  :toi;},  declaring  that,  jf 
none  of  the  relatives  of  a  deceased  person  apply 
for  letters  of  administratiou,  a  creditor  will  be 
entitled   to   letters. 

|Ed.  Note. — For  cases  in  pointj  see  vol.  22, 
<Vnt.  Dig.  Executors  and  Administrators,  { 
7«.J 

2.  Same— Nominee  of  Alien  Relative. 

Rev.  St.  1898,  I  3812,  declares  tliat  adminis- 
tration of  the  estate  of  an  intestate  must  be 
granted  to  certain  named  relatives,  when  they 
are  entitled  to  succeed  to  the  decedent's  personal 
estate,  and  provides  that  administration  may  be 
granted  to  one  or  more  competent  peisons 
though  not  otherwi.ue  entitled  to  the  same  at 
the  written  request  of  the  person  entitled.  Sec- 
tion 3814,  provides  that  letters  must  be  granted 
to  an  applicant,  though  it  appears  that  there 
are  others  who  have  better  rights,  when  sudi 
persons  fail  to  appear  within  three  months  after 
the  death,  and  section  ;i815,  declares  that  no 
person  is  competent  to  serve  as  administrator, 
who  is  not  a  resident  of  tbe  state,  but  that 
if  the  person  entitled  to  ser%-e  is  not  a  resident, 
he  may  request  the  conrt  to  aopoint  a  resident, 
and  such  person  may  be  appointed.  Held,  thnr 
where  an  alien  relative  of  a  decedent  requests 
tbe  appointment  of  a  certain  person  and  no  near- 
er relative  makes  such  application,  it  is  tlie 
duty  of  the  court  to  appoint  the  nominee  of  tlie 
alien  relative  in.stead  of  appointing  a  credit- 
or of  deceased. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  §§  58, 
.VJ.] 

Appeal  from  District  Court,  Third  Dis- 
trict ;  Geo.  G.  Armstrong,  .Judge. 

Petition  by  Charles  W.  .Tohnson  for  letters 
of  administration  on  the  estate  of  Wllliani 
George  Owens,  deceased.  Subsequently  a  pe- 
tion  was  filed  by  Margaret  Williams  and  an- 
other praying  that  S.  B.  Armstrong  be  ap- 
pointed administrator.  From  an  order  grant- 
ing letters  to  Johnson,  Williams  and  Arm- 
strong appeal.    Reversed  and  remauded. 

n.  O.  Sbepard  and  S.  P.  Armstrong,  for 
appellants.  Thompson  &  Gibson,  for  re- 
spondent. 

BARTCII,  C.  J.  This  was  a  proceeding 
for  the  appointment  of  an  administrator  to 
administer  the  estate  of  William  George 
Owens,  who  died  intestate  March  .SO,  1905, 
at  liOs  Angeles,  Cal.,  then  a  resident  of  Salt 
Lake  City,  Utah.  On  June  27,  1905,  the 
resiiondent  filed  a  petition  In  the  district 
court  praying  that  letters  of  administration 
l)e  issued  to  hini.  In  the  petition  he  alleged 
that  tbe  ne.\t  of  kin  of  the  deceased  were 
unknown :  that  the  petitioner  was  tbe  secre- 
tary and  treasurer  of  a  certain  real  estate 
company,  a  cfirporation ;  and  that  the  corpo- 
ration was  a  creditor  of  the  deceased.  On 
June  28,  1905,  the  appellant.  Margaret  Wil- 
liams, a  sister  of  the  deceased,  residing  at 
Swansea,  Wales,  also  filed  a  petition.  In 
which  tbe  appellant  Armstrong  joined,  pray- 
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Ing  that  Armstrong  be  appointed  as  admin- 
istrator. In  tbls  petition,  It  is  alleged  that 
the  next  of  l:in  of  tlie  deceased  are  the  peti- 
tioner, another  Bister,  a  brother,  and  a 
nephew.  The  two  petitions  were  considered 
and  heard  together,  and  at  the  hearing,  not- 
withstanding the  petitioner  Margaret  Wil- 
liams bad  previously  filed  objections  based 
upon  the  record  and  flies  In  the  case,  to  the 
appointment  of  Johnson,  the  court  appointed 
blm,  and  ordered  letters  of  administration  to 
be  issued  to  him.  Thereupon  this  appeal  was 
prosecuted,  and  specifications  of  error  liave 
been  predicated  upon  tbe  action  of  the  court 
in  the  premises. 

Tbe  appellant  Insists  that  Margaret  Wil- 
liams, sister  of  tbe  deceased,  though  a  non- 
resident, bad  the  right,  under  our  statutes, 
to  bare  the  person,  wlKise  appointment  she 
bad  requested,  appointed  as  administrator, 
bis  fitness  for  tbe  position  not  being  question- 
ed. Tbe  statute,  in  section  3812,  Rev.  St 
1898,  provides:  "Administration  of  tbe  es- 
tate of  a  person  dying  Intestate,  must  be 
granted  to  some  one  or  more  of  tbe  persons 
hereinafter  mentioned,  the  relatives  of  tbe 
deceased  being  entitled  to  administer  only 
when  tbey  are  entitled  to  succeed  to  bis  per- 
sonal estate  or  some  portion  thereof;  and 
tbey  are,  respectively,  entitled  thereto  in  tbe 
following  order:  ((1)  The  surviving  husband 
or  wife.  (2)  The  children.  (3)  Tbe  father 
or  mother.  (4)  The  brothers  or  sisters.  (5) 
Tbe  grandchildren.  (6)  The  next  of  kin. 
Administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  other- 
wise entitled  to  tbe  same,  at  tbe  written  re- 
quest of  tbe  person  entitled,  filed  in  the 
court."  Section  3813,  Rev.  St.  1898,  so  far 
as  material  here,  reads:  "If  none  of  said 
relatives  or  their  guardians  will  accept,  then 
tbe  creditors  Bhail  be  entitled  to  letters,  but 
when  a  creditor  Is  applying,  the  court  may, 
in  Its  discretion,  at  the  request  of  another 
creditor,  grant  letters  to  any  other  person 
legally  competent.  If  a  dispute  arises  as  to 
relationship  between  applicants,  or  If  there 
Is  any  other  good  and  sufficient  reason, 
tbe  court  may  appoint  any  competent  per- 
son." Section  3814  reads:  "I^etters  of  ad- 
ministration must  be  granted  to  any  appli- 
cant, tliough  It  appears  that  there  are 
other  ttersons  having  better  rights  to  tiie 
ndministration,  when  such  persons  fail  to 
appear  within  three  months  after  tlie  death 
of  tbe  decedent  and  claim  tbe  issuance  of 
letters  to  themselves."  Under  section  381."> 
no  person  is  competent  to  serve  as  admin- 
istrator or  administratrix  who  is  "not  a  bona 
fide  resident  of  tbe  state ;  but  if  tbe  person 
entitled  to  serve  is  not  a  resident  of  tlie  state 
lie  may  request  tbe  court  or  judge  to  api>oint 
a  resident  of  the  state  to  serve  as  admin- 
istrator, and  sudi  person  may  be  apiwluted." 

Reading  and  construing  these  several  pro- 
visions of  the  statute  together,  the  Intention 
of  tbe  Legislature  Is  manifest  that  when 
a  person  dies  intestate,  bis  relatives  or  next 


of  kin,  when  not  incompetent  under  tbe  pro- 
Tislons  of  section  3815,  shall  be  entitled  to 
administer  tbe  decedent's  estate  in  preference 
to  a  stranger  even  though  he  be  a  creditor,  and 
especially  is  this  true  where  a  mere  stranger 
seeks  an  appointment  as  administrator. 
Such  Intention  seems  tbe  more  clear  from 
a  consideration  of  tbe  provision  in  section 
3814,  which  requires  letters  of  administration 
to  be  granted  to  any  other  applicant,  when 
such  persons  as  are  entitled  to  them  "fall  to 
appear  within  three  months  after  the  death 
of  the  decedent  and  claim  tbe  issuance  of  let- 
ters to  themselves."  If  a  stranger  or  a  cred- 
itor could  be  appointed  administrator,  not- 
withstanding that  a  person  entitled  appeared 
within  three  months  from  tbe  decedent's 
death,  and  asked  for  letters,  then  this  pro- 
vision would  be  but  useless  verbiage  having 
no  effect.  Familiar  rules  forbid  a  construc- 
tion which  will  render  meaningless  and  in- 
effective, words,  phrases,  or  clauses  in  an 
enactment,  when  some  other  reasonable  in- 
terpretation will  render  them  effective  and 
declare  the  legislative  intent  It  is  only 
when  none  of  those  entitled  will  accept  the 
appointment,  or  when  no  one  of  them  appears 
within  three  months  of  the  death  of  the  de- 
cedent that  the  court  is  empowered  to  ap- 
I)oint  a  creditor  either  on  bla  own  petition, 
or  at  the  request  of  another  creditor.  One 
of  the  principal  reasons  for  thus  preferring 
relatives  and  next  of  kin,  doubtless,  is  that 
tbey,  being  entitled  to  succeed  to  what  re- 
mains of  tbe  estate,  after  tbe  discbarge  of 
tbe  debts  and  obligations,  are  the  most  deeply 
interested  in  a  proper  administration  of  It 
and  in  preserving  it  The  policy  of  thus 
preferring  relatives  and  next  of  kin,  over 
creditors,  in  the  order  in  which  their  In- 
terests naturally  appear,  seems  to  be  sug- 
gested alike  by  sound  reason  and  Justice. 
The  creditor  is  interested  only  to  the  extent 
of  having  bis  claim  paid,  and,  when  that 
is  done,  his  interest  In  the  estate  ceases, 
while  tbe  interest  of  one,  who  is  entitled 
to  all  or  a  portion  of  the  residue,  continues 
until  final  distribution.  For  the  latter, 
tlierefore,  there  is  the  greater  Inducement  to 
conduct  a  wise  and  economical  administra- 
tion, and  tlie  former's  interest  can  be  Just  as 
well  subserved  as  when  a  creditor  is  ap- 
pointed. For  the  benefit  of  the  creditor,  as 
well  as  others  Interested  in  tbe  estate,  the 
law  makes  ample  provision  for  prompt  ac- 
tion, since  it  limits  the  time  of  preference, 
tbe  clear  intent  and  meaning  of  the  statute 
being  that  those  who  are  primarily  entitled 
to  adiulnistratlon  must  appear  and  assert 
their  right,  as  provided  by  law,  within  three 
mouths  after  the  death  of  tbe  intestate. 
Until  tlie  expiration  of  that  period,  no  cred- 
itor, iu  tbe  absence  of  a  renunciation  of  tbe 
right  to  administer  by  all  of  those  preferred, 
is  authorized  to  apply  for  appointment  as 
administrator. 

Tbe  Legislature  baving  thus,  for  cogent 
and  wise  reasons,  preferred  relatives  and 
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next  of  kin  by  proTislons  of  statute,  which 
are  clearly  mandatory  and  binding  upon  the 
coorts,  IB  not  the  fact  of  such  preference 
Indlctatlye  of  the  legislative  intent,  respect- 
ing the  appointees  of  such  preferred  persons, 
that  the  provisions  relating  to  such  ap- 
pointees, notwithstanding  that  the  word 
"may,"  instead  of  "must"  or  "shall,"  was 
employed,  are  likewise  mandatory?  Do  not 
the  same  considerations  and  reasons,  which 
Induced  the  preference  relating  to  relatives 
and  next  of  kin,  apply  with  like  force  to 
their  appointees  selected,  as  is  natural,  out 
of  special  confidence  and  trust  reposed  In 
them?  Such  clearly  would  seem  to  be  the 
case.  The  controlling  object  of  the  statute 
evidently  Is  to  secure  to  those,  who  have 
an  interest  In  the  residue  of  the  estate,  the 
right  to  administer.  If,  then,  such  persons, 
because  of  residence  beyond  the  sees,  or 
of  minority,  or  other  cause,  cannot  them- 
selves administer,  it  is  wholly  within  the 
spirit  and  policy  of  the  law,  and,  therefore, 
the  duty  of  the  courts,  to  recognize  those, 
whom  such  persons  select  and  in  whom  they 
have  special  confidence,  when  their  fitness 
for  the  position  Is  unquestioned.  The  word 
"may,"  In  subdivision  6  of  section  3812,  and 
in  subdivision  2  of  3815,  was  not  employed 
to  vest  mere  discretion,  but  to  confer  a  power 
upon  the  court  to  be  exercised  whenever  the 
conditions  or  contingencies,  Indicated  by  the 
statute,  should  exist  or  arise,  and  when 
upon  the  occasion  arising  for  the  exercise  of 
that  power,  the  court  falls  to  exercise  It,  but 
Instead  appoints  some  one  not  within  the  con- 
templation of  the  statute.  It  fails  to  comply 
with  the  law  and  Its  action  Is  erroneous.  When 
the  relative  or  "next  of  kin  reside  In  a  for- 
eign country,  and  cannot  personally  attend  to 
take  the  administration  themselves,  they  may 
appoint  a  person  in  whom  they  have  con- 
fidence to  take  It  for  them;  and  the  court 
ought  to  grant  the  administration  to  their 
appointee.  The  court  have  not  executed  the 
power  the  law  gives  tbem,  when  they  have 
granted  letters  to  a  person  not  designated 
in  that  act,  before  the  persons  designated 
have  refused;  but  only  where  they  have 
granted  letters  to  the  proper  persons." 
Ritchie  V.  McAuslln,  2  N.  C.  251. 

In  Strong  v.  Dignan,  207  III.  885,  69  K  B. 
909,  99  Am.  St.  Rep.  225,  the  same  question 
bere  'under  consideration  was  presented. 
There,  as  here,  a  nonresident  could  not  act 
as  administrator,  and  the  statute.  Inter 
alia,  provided  that  "administration  shall  be 
granted  upon  the  goods  and  chattels  of  dece- 
dent to  the  surviving  husband  or  wife,  or  to 
next  of  kin  to  intestate,  or  some  of  them. 
If  they  will  accept,  or  the  court  may  grant 
letters  of  administration  to  some  competent 
person,  who  may  be  nominated  to  the  court 
by  either  of  them."  Tl»e  api)ellate  court, 
after  construing  this  i)rovIsIon  of  the  statute, 
said:  "Taking  this  view,  that  Is,  that  the 
nonresident  sister  had  a  right  to  nominate 
the  administrator,  the  probate  court  of  Cook 


county  revoked  the  letters.  Issued  to  the  pub- 
lic administrator,  and  appointed  the  appellee. 
We  think  that  this  action  of  the  probate  court 
was  correct  and  authorized  by  the  language 
of  the  section."  So,  in  Clark  r.  Elizabeth. 
61  N.  J.  Law,  665,  40  Atl.  616,  737,  It  was 
said:  "Words  which.  In  their  ordinary  ac- 
ceptation and  when  Interpreted  exclusive  of 
the  context  and  the  subject-matter,  imply  a 
discretion  of  power,  such  as  'may,'  'It  shall 
be  lawful,'  and  the  like,  become  in  the  con- 
struction of  statutes  mandatory  where  such 
1b  the  legislative  intent  The  general  rule 
is  stated  as  follows:  'Where  a  statute  con- 
fers authority  to  do  a  Judicial,  or,  indeed,  any 
other  act,  which  the  public  interest  or  even 
Individual  right  may  demand,  it  is  Imperative 
on  those  so  authorized  to  exercise  the  author- 
ity when  the  case  arises,  and  its  exercise  is 
duly  applied  for  by  a  party  Interested  and 
having  a  right  to  make  the  application.  In 
giving  one  person  the  authority  to  do  an  act 
the  statute  Impliedly  gives  to  others  the 
right  of  requiring  that  the  act  be  done,  the 
power  being  given  for  the  benefit  not  of  him 
who  Is  invested  with  it,  but  of  those  for 
whom  it  is  to  be  exercised.  The  Jjegislature 
in  such  cases  Imposes  a  positive  and  absolute 
duty,  and  not  merely  gives  a  discretionary 
power;  and  It  must  be  exercised  upon  proof 
of  the  particular  facts  out  of  which  the 
power  arises.  When,  tberefore,  the  lan- 
guage in  which  the  authority  Is  conferred  Is 
only  directory,  permissive  or  enabling,  for 
Instance,  when  It  Is  enacted  that  the  person 
authorized  'may,'  or  'shall  if  he  deems  it 
advisable,'  or  that  'it  shall  be  lawful'  for  him 
to  do  the  act,  it  has  been  so  often  decided 
as  to  have  become  an  axiom  that  such  ex- 
pressions have  a  compulsory  force,  unless 
there  is  special  grounds  for  a  different  con- 
struction.' Maxw.  Int  Stat  218,  219."  In 
Neldlg's  Estate  (Rupiey's  Appeal)  183  Pa. 
492,  88  AU.  1033,  it  was  said:  "If  the  parties 
entitled  to  letters  do  not  desire  to  personally 
settle  the  estate  they  may  name  a  suitable 
person  to  do  so,  and  the  register  must  regard 
their  selection.  The  opinion  of  Judge  Wat- 
son In  Jones's  Appeal,  10  Wkly.  Notes  Cas. 
249,  which  was  adopted  by  the  Supreme 
Court,  contains  the  following  apposite  lan- 
guage on  this  subject:  'I  feel  very  confident 
that  no  case  can  be  found  where  it  has  been 
held  that  the  register  is  at  liberty  to  disre- 
gard the  clearly  expressed  wishes  of  the 
parties  preferred  by  the  law  and  entitled  to 
the  estate,  whether  they  be  residents  of  this 
commonwealth  or  beyond  Its  borders,  and 
grant  letters  to  a  total  stranger,  whose  only 
Interest  Is  tlie  expectation  of  earning  com- 
missions by  bis  services  In  the  execution  of 
the  trust  •  ♦  •.  If  the  parties  who  are 
entitled  to  the  estate  are  not  In  a  position 
to  administer  it  themselves,  then  the  trust 
should  be  committed  to  their  nominee  who 
has  their  confidence,  and  whose  services  are 
to  be  paid  for  from  their  funds.' "  1  Woer- 
ner,  Admln.  {    235.    Macdougall  v.  Fateraon, 
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11  C.  B.  755,  772.  Cobb  v.  Newcomb,  19  Pick. 
fMass.)  336;  Shonio's  Appeal,  57  Pa.  350; 
IJttle  V.  Berry.  94  N.  C.  43:};  Headman  v. 
Rose,  C3  Ga.  4.58;  IIIH  v.  Alspaiigh,  Adm'r. 
72  X.  C.  402;  Jones'  Appeal,  10  AVkly.  Xotes 
Cas.  249;  Xewburgh  Turnpike  Co.  v.  Miller, 
5  John.  Oh.  (N.  Y.)  101,  9  Am.  Dec.  274; 
Johnston  v.  Pate,  95  N.  C.  68;  Supei-visoi-s 
r.  United  States,  4  Wall.  (U.  S.)  435,  18  L. 
Ed.  419;  Mason  v.  Fearson,  9  How.  (€.  S.) 
248, 13  L.  Ed.  125. 

The  respondent  applied  for  letters  of  ad- 
ministration not  only  before  the  expiration 
of  the  time  limited,  by  the  statute,  for  rela- 
tives and  next  of  kin  to  apply,  but  he  was 
not  a  creditor  of  the  estate  within  his  Indi- 
vidual capacity,  and,  hence,  not  a  creditor 
within  the  meaning  of  the  statute.  Nor  was 
he  of  kin;  nor  had  he  any  personal  interest 
in  the  estate.  He,  therefore,  had  no  right 
to  be  appointed  as  administrator  of  the  estate. 
The  mere  fact  that  he  was  an  officer  of  a 
real  estate  company  and  sustained  a  fidu- 
ciary relation  to  that  concern,  which  he 
claimed  was  a  creditor,  did  not  characterize 
him  as  a  creditor.  The  estate  owed  him 
nothing,  and  the  Indirect  Interest  which  he 
had  in  a  pni-t  of  Its  assets,  because  of  his 
Interest,  If  he  had  any.  In  the  corporation, 
did  not  bring  him  within  the  contemplation 
of  the  statute  as  a  creditor,  and,  under  the 
circumstances,  conferred  upon  him  no  right 
to  administer  the  estate,  or  to  be  appointed, 
as  administrator,  In  preference  to  a  person 
whose  appointment  was  requested  by  a  rela- 
tive who  had  an  Interest  in  the  residue  of 
the  estate,  after  payment  of  the  debts. 
Myers  v.  Cann,  95  Ga.  383,  22  S.  E.  611: 
<}lenn,  Trustee,  v.  Reld,  74  Md.  238,  24  Atl. 
1.55;  President,  etc.,  v.  Browne,  34  Md.  450. 
AVhether  or  not  the  intestate  left  a  widow  is 
immaterial,  for,  if  he  did,  she  never  claimed 
the  issuance  of  letters  to  herself,  nor  request- 
ed the  appointment  of  any  person  In  her 
behalf.  The  sister  of  the  decedent  Is  the 
wnly  relative  or  next  of  kin  who  ever  peti- 
tioned the  court  to  have  an  administrator 
appointed,  and  she,  having  done  so  within 
the  time  limited  by  the  statute,  and  being 
dlaquallfled,  because  a  nonresident,  the  pei-son 
whose  appointment  she  requested,  there  be- 
ing no  question  as  to  liis  capability  or  fitness 
for  the  position,  ought  to  have  been  appointed. 

The  Judgment  must  be  reversed,  with  costs, 
and  the  case  remanded,  with  directions  to 
the  court  below  to  proceed  In  accordance 
herewith.    It  Is  so  ordered. 

MeCARTY  and  STRAl'P,  J  J.,  concur. 


TWADDLE   et   al.    v.    WIXTER8   et   al. 
(Xo.  1,675.) 

(Supreme  Court  of  Nevada.    Feb.  1,  1906.) 

1.  Appeai,-Time  of  Takiso— Dismissal. 

Where  a  judgment  was  rendered  on  .tune  23, 
1903,  and  no  appeal  was  taken  therefrom  until 


March,  1905,  the  appeal  will  be  dismissed  for 
failure  to  prosecute  the  same  within  a  year. 

2.  New     Tbial— Motion— Statement— 1'bepa- 
BATioN— Extension  of  Time. 

Where  the  court  reporter  who  took  the  evi- 
dence in  an  action  left  the  state  Ijefore  pre- 
paring a  transcript  thereof,  the  parties  atcainst 
wliom  the  judgment  was  rendered  were  entitled 
to  such  extensions  of  time  to  preiwre  a  state- 
ment as  a  basis  for  a  motion  for  a  new  trial 
as  was  necessary  to  enable  tliem  to  secure  a 
transcript  of  the  testimony  from  the  reporter 
and  prepare  such  statement. 

3.  Judges— JuHisDicTioN-PowEBS  l>"  Ciiam- 
BERs— Ex  Parte  Ordebs. 

Comp.  Laws,  (  3292,  authorizes  the  judge 
before  whom  a  case  was  tried  to  extend  the 
time  for  the  preparation  of  a  statement  on  a 
motion  for  a  new  trial,  and  district  court  rule 
43  (24  Pac.  xii)  declares  that  only  the  judge 
having  charge  of  the  cause  shall  grant  fur- 
titer  time  to  do  any  act  required  to  be  done  in 
the  cause  or  proceeding,  unless  it  is  shown  by 
affidavit  tliat  such  judge  is  absent  from  the 
state  or  from  some  other  cause  is  unable  to 
act.  Rule  41  provides  that,  when  any  judge 
shall  have  entered  upon  the  hearing  of  a  pro- 
ceeding, no  other  judge  shall  do  any  act  in 
the  cause  unless  on  the  written  consent  of  the 
judge  first  hearing  the  cause.  Comp.  Laws, 
i  2ii73,  declares  that  the  district  judges  of  the 
state  shall  have  coextensive  powers  throughout 
the  state,  and  may  each  exercise  the  functions 
of  judges  in  chambers  at  any  point  in  the  statL>. 
subject  to  the  provisions  that  each  judge  may 
direct  and  control  the  business  in  his  own  dis- 
trict. Held,  that  where,  on  the  determination 
of  a  cause,  the  judge  entered  an  order  that  all 
further  business  not  completed  and  all  new 
business  brought  before  the  court  during  the 
absence  of  such  judge  should  be  referred  to 
the  judge  of  another  district,  the  judge  of 
such  other  district  had  jurisdiction  in  chambers 
within  his  own  district  to  grant  an  ex  jiarte 
order  extending  the  time  for  the  preparation 
of  a  statement  on  a  motion  for  a  new  trial  in 
the  cause  tried  b.v  the  absent  judge,  without 
an  affidavit  that  the  latter  was  still  absent  at 
the  time  the  order  was  granted. 

4.  Watkbs  and  Water  Coukses — Ikbioation 
— Diversion  of  Water- Evidence. 

In  an  action  to  determine  water  rights 
alleged  to  have  been  appropriated  by  plaintiffs' 
grantors,  evidence  held  to  sustain  a  finding 
awarding  to  plaintiffs  184  inches  under  a  4-ineh 
pressure. 

5.  Same— Injunction— Decree. 

Where,  in  an  action  to  determine  water 
rights,  defendant  was  enjoined  from  withdraw- 
ing from  plaintiff's  ditch  water  to  which  plain- 
tiff was  entitled,  but  there  was  evidence  that 
there  were  times  during  the  summer  when  it 
was  not  necessary  to  use  as  much  water  as. 
plaintiff's  ditch  carried,  on  which  occasions  it 
should  be  turned  to  defendants,  the  injunction 
should  specifically  award  such  water  to  de- 
fendants, notwithstanding  their  right  thereto 
might  be  implied  by  law. 

6.  Same— Time— iRBiOATioN  Seaso.n. 

Where  plaintiff's  intestate  had  testified, 
in  a  suit  to  determine  water  rights,  that  the 
Irrigation  season  closed  about  Octoljer  1st  of 
each  year,  and  that  sometimes  he  used  water 
from  the  ditch  in  question  a  little  later,  a 
peri)etual  injunction  restraining  defendants 
from  interfering  with  plaintiff's  rights  should 
limit  plaintiff's  right  to  use  the  water  for  irri- 
gation to  October  15th  of  each  year. 

7.  Same— Deeds— CoNSTRUcTioS'. 

Where   a  deed  from   plaintiff's   predecessor - 
in  interest  in  certain  land,  to  whicli  defendants 
succeeded,  conveyed  one-third  of  a  certain  water 
ditch   and   flume,   described,   with   the   privilege- 
of  running  water  through  the  flume  and  ditch 
to  the  land  conveyed,  such  provision  did  not . 
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constitute   a   prant   of  water,   but  merely   the 
right     to     convey     water     otherwise     acquired 
tliroui;h  the  flame  and  ditch. 
8.  Waters   and   Wateb   Cotjbsbs— Ripabian 
Proprietors— Prior  Appropriation. 

The  fiKt  that  patents  for  defendant's  lands 
lying  along  the  bnnkfi  of  a  creek  were  issued  to 
defendnnts  bofore  adoption  of  Act  Cong.  July 
aj,  l.S(5<'.  (14  Stat.  2.51,  c.  2G2),  providing  for 
the  appropriation  of  water  for  irrigation  pur- 
poses, did  not  confer  on  the  owners  of  such 
land  riparian  common-law  rights  to  the  waters 
of  the  creelc  as  against  prior  appropriators. 

Appeal  from  District  Court,  Washoe  County. 

Action  by  Ebenezer  Twaddle  and  others 
against  Theodore  Winters  and  others.  From 
a  decree  in  favor  of  plaintiffs,  defendants  ap- 
peal. Motion  to  dismiss  appeal  from  judg- 
ment granted.  Motion  to  dismiss  appeal  from 
order  denying  a  new  trial  denied.  Judgment 
modified. 

.\lfred  Chartz,  for  appellants.  Cheney  & 
Massey.  for  respondents. 

TALBOT,  J.  The  respondents  have  mored 
to  dismiss  the  appeal  from  the  Judgment 
because  It  was  not  taken  within  one  year, 
and  to  dismiss  the  appeal  from  the  order  of 
the  district  court  denying  appellants'  motion 
for  new  trial,  and  also  to  strike  from  the 
records  the  statement  on  motion  for  a  new 
trial,  npon  the  ground  that  the  statement 
was  not  filed  within  the  time  prescribed  by 
law.  The  appeal  from  the  Judgment  is  dis- 
missed, because  not  taken  until  March,  1905, 
more  than  one  year  after  its  rendition  on 
Jnne  23,  1903.  On  that  day  Judge  Curler, 
of  the  Second  Judicial  district  court,  who 
bad  tried  the  case  at  Reno  and  rendered  the 
decree,  made  in  open  court  and  had  entered 
In  the  minutes  an  order  "that  all  buniness 
and  all  cases  and  proceedings  that  have  not 
been  completed  or  In  the  process  of  com- 
I>letlon.  and  all  new  business  that  may  lie 
brought  liefore  the  court  during  the  absence 
of  the  presiding  Judge,  be  referred  to  Judge 
M.  A.  Murphy,  of  the  First  Judicial  district 
court  of  the  state  of  Nevada,  and  that  he  be 
requested  to  try,  determine,  and  dispose  of 
all  eases  and  business  now  before  the  court 
In  the  absence  of  the  Judge  of  this  district." 
Pursuant  to  this  request  Judge  Murphy  oc- 
cupied the  bench  in  Reno  until  July  31,  1903, 
when  a  recess  was  taken  until  the  further 
order  of  the  court.  There  was  no  other  ses- 
sion until  Judge  Curler's  return  on  August 
17th.  On  July  17th  Judge  Murphy,  in  open 
court  in  Reno  made  an  order  allowing  plain- 
tiffs until  August  15tb  In  which  to  file  objec- 
tions to  findings,  and  to  prepare  additional 
findings.  On  August  3d  Judge  Murphy  at 
Carson  City,  and  within  bis  own  First  Judicial 
district,  by  an  ex  parte  order  made  without 
affidavit  of  Judge  Curler's  absence  or  inabili- 
ty, granted  the  defendants  until  September 
15.  1905.  within  which  to  prepare,  file,  and 
serve  their  notice  and  statement  on  motion 
for  new  trial.  L>ater  extensions  were  made 
by  Judge  Curler,  but  whether  they  are  effect- 


ual depends  upon  this  order,  which  respond- 
ents claim  Judge  Murphy  was  unauthorized 
to  make  under  section  197  of  the  practice  act 
(Comp.  Laws,  §  3292),  which  provides  in  re- 
gard to  notices  and  statements  on  motions 
for  new  trial  that  "the  several  periods  of 
time  limited  may  be  enlarged  by  the  written 
agreement  of  the  parties,  or  upon  good  cause 
shown  by  the  court,  or  the  judge  before 
whom  the  case  was  tried,"  and  under  district 
court  rule  43  (24  Pac.  xli),  which  directs 
that  "no  judge,  except  the  judge  having 
charge  of  the  cause  or  proceeding,  shall  grant 
further  time  to  plead,  move,  or  do  any  act  or 
thing  required  to  he  done  in  any  cause  or  pro- 
ceeding, unless  it  be  shown  by  affidavit  that 
such  Judge  Is  absent  from  the  state,  or  from 
some  other  cause  Is  unable  to  act." 

Rule  41  (24  Pac.  xll)  provides:  "When  any 
district  Judge  shall  have  entered  upon  the 
trial  or  hearing  of  any  cause  or  proceeding, 
demurrer  or  motion,  or  made  any  ruling,  or- 
der or  decision  therein,  no  other  judge  shall 
do  any  act  or  thing  in  or  about  said  cause, 
proceeding,  demurrer,  or  motion,  unless  up- 
on the  written  request  of  the  Judge  who  shall 
have  first  entered  upon  the  trial  or  hearing  of 
said  cause,  proceeding,  demurrer  or  motion." 
Section  2573  of  the  Compiled  Laws,  passed 
after  section  197  of  the  practice  act  as  quoted, 
enacts:  "The  district  judges  of  the  state  of 
Nevada  shall  possess  equal  coextensive  and 
concurrent  Jurisdiction  and  power.  They 
shall  each  have  power  to  hold  court  In  any 
county  of  this  state.  They  shall  each  exer- 
cise and  perform  the  powers,  duties  and  func- 
tions of  the  court,  and  of  Judges  thereof,  and 
of  Judges  at  chambers.  Each  Judge  shall 
have  power  to  transact  business  which  may 
be  done  In  chambers  at  any  point  within  the 
state.  All  of  this  section  is  subject  to  the 
provisions  that  each  Judge  may  direct  and 
control  the  business  in  his  own  district,  and 
shall  see  that  it  is  properly  performed." 

We  think  under  the  minute  order  and  cir- 
cumstances related,  the  power  Inherent  in 
Judge  Curler  to  extend  the  time  for  filing  the 
notice  and  statement  became  conferred  upon 
Judge  Murphy  during  the  former's  ab- 
sence, and  that  Judge  Murphy  became  the 
judge  in  charge,  endowed  with  authority  to 
grant  the  extension  witliout  the  presentation 
of  an  affidavit  showing  the  absense  or  inabili- 
ty of  Judge  Curler,  as  the  rule  requires  be- 
fore the  order  can  be  made  by  a  judge  not 
having  the  business  in  charge.  Judge  Curl- 
er's absence  was  presumed  to  continue  until 
his  return  was  shown,  and  consequently 
Judge  Murphy's  authority,  based  upon  that 
absence,  would  likewise  continue.  It  is  said 
that  under  the  first  statute  mentioned  the 
language  that  "the  court  or  Judge  before' 
whom  the  case  was  tried"  may  extend  the 
time  Invalidates  the  order,  because  Judge 
JIurphy  was  not  the  Judge  before  whom  II 
was  tried,  and  that  hewasnot  the  court  after 
he  returned  to  Carson  City,  where  he  mado 
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the  order.  In  a  narrow,  technical  sense  this 
may  be  true,  if  we  do  not  look  beyond  the 
strict  letter  of  the  statute.  But  not  so  If  we 
consider  the  Intent  and  purpose  of  the  enact- 
ment, and  construe  It  In  tlie  light  of  reason  as 
applied  to  the  ordinary  rules  of  practice,  and 
give  due  weight  to  the  later  section.  Appar- 
ently the  object  of  this  legislation  was  to  pre- 
vent the  granting  of  extensions  and  the 
meddling  of  Judges  in  cases  which  they  had 
not  tried  or  which  were  not  properly  under 
their  control,  and  yet,  in  case  of  the  absence 
or  Inability  of  the  Judge  who  tried  the  action, 
to  grant  relief  or  allow  extensions  to  be  made 
to  deserving  litigants.  The  argument  ad- 
vanced concedes  that,  if  Judge  Murphy  had 
gone  to  Reno  and  entered  the  order  In  open 
court.  It  would  have  been  good;  but  u^der 
this  contention,  If  he  had  stepped  through  the 
door  Into  the  chambers  and  made  It,  It  would 
have  been  void.  Orders  extending  the  time 
for  filings  are  business  usually  or  properly 
transacted  In  chambers,  and  under  section 
2573  can  and  ought  to  be  made  as  effectually 
In  any  part  of  the  state,  by  the  Judge  having 
the  case  In  charge,  as  If  made  by  blm  in 
chambers  or  io  open  court  Judge  Murphy 
wag  merely  acting  for  Judge  Curler  during 
his  vacation,  but  by  analogy  the  construc- 
tion claimed,  If  adopted,  would,  in  every  case 
where  a  district  Judge  dies,  resigns,  or  Is  suc- 
ceeded, Invalidate  the  orders  extending  time 
under  section  197  made  out  of  court  by  his 
successor  In  office,  although  they  are  of  that 
character  ordinarily  granted  In  chambers. 
This  would  mean  a  distinction  and  two  rules 
for  filing  orders  of  the  same  kind,  and  that 
the  Judge  who  had  tried  the  cause,  as  Judge 
Curler  had  done  In  this  Instance,  could  make 
the  order  in  chambers,  while  his  successor 
could  so  make  It  only  in  the  cases  tried  by 
him,  and  would  have  to  be  In  court  to  make 
these  simple  orders  extending  time  In  actions 
which  had  been  previously  tried  by  another 
Judge. 

Appellants  desired  and  were  entitled  to  the 
time  granted  for  the  purpose  of  enabling 
them  to  secure  from  the  court  reporter,  who 
had  left  the  state,  a  transcript  of  the  testi- 
mony given  on  the  trial,  which  would  enable 
them  to  properly  prepare  the  statement.  Un- 
der section  2573  Judge  Curler  could  have 
made  an  order  granting  them  the  extension  at 
any  place  In  the  state,  and,  as  during  his  ab- 
sence Judge  Murphy  was  requested  by  the 
court  minute  to  attend  to  all  business  for 
him.  we  conclude  that  he  was  empowered  to 
make  the  order  at  Carson  City  as  he  did,  and 
as  Judge  Curler  could  have  done,  and  that  it 
was  not  necessary  for  him  to  make  tli'*  trip 
to  Ileno  and  imdergo  the  formality  of  opening 
court  to  enter  ex  parte  orders  simply  extend- 
ing time,  such  as  are  usually  made  out  of 
court. 

The  motion  to  dismiss  the  appeal  from  the 
order  overruling  the  motion  for  a  new  trial 
and  to  strike  out  tlie  statement  Is  denied. 


On  the  Merits. 

This  action  was  brought  by  Alexander 
Twaddle,  In  his  lifetime,  and  by  Ebenezer 
Twaddle,  as  co-owners,  for  450  miners'  Inch- 
es running  under  a  U-inch  pressure  of  the  wa- 
ters of  Ophlr  creek,  alleged  to  have  been 
apprc>priated  by  their  grantors  in  the  year 
1850  "by  means  of  dams,  ditches,  and  a 
flume"  for  the  irrigation  of  their  ranch,  con- 
taining 203.92  acres,  in  Washoe  county. 
The  answer  denies  the  allegations  of  the 
complaint,  sets  up  the  ownership  by  the  de- 
fendants Winters  of  a  tract  of  land  about 
one  mile  wide  by  two  miles  long,  and  alleges 
appropriations  by  them  or  their  grantors,  ag- 
gregating (KX)  Inches  flowing  under  a  4-lnch 
pressure,  by  the  year  1867,  which  are  stated 
to  be  prior  to  any  diversion  of  the  water  by 
the  plaintiffs,  and  asserts  a  claim  for  defend- 
ant Longabangh  to  180  Inches  for  flnmlng 
wood,  lumi)er,  and  Ice  from  large  tracts  of 
timber  lands  owned  by  him,  and  for  domes- 
tic use  and  irrigating  garden  on  40  acres  at. 
Ophlr.  Witnesses  appeared  to  sustain  and 
others  to  dispute  plaintiffs'  right  as  initiated 
a  half  century  ago,  and  the  same  Is  true  re- 
garding the  claims  of  these  defendants.  The- 
record  affords  a  glimpse  of  pioneer  history 
at  a  period  previous  to  the  admission  of  thls^ 
state  Into  the  Union,  and  portrays  the  build- 
ing and  decay  of  saw  and  quartz  mills  and 
the  rise  and  decline  of  towns  by  the  banks 
of  the  stream,  the  waters  of  which  are  here 
in  litigation.  One  witness  tesifled  that  the 
Hawkins  ditch,  now  known  as  the  "upper 
Twaddle  ditch,"  was  completed  In  1857,  and 
that  he  turned  the  water  Into  It  that  year. 
Others  stated  that  water  was  running  In  the- 
ditcli  and  flume  about  that  time,  and  that 
these  were  apparently  In  the  same  place  and 
of  about  the  same  capacity  as  at  present.. 
On  behalf  of  defendants  other  wltnessses 
testified  that  they  were  over  the  ground  and 
saw  no  ditch,  and  that  none  existed  there 
during  those  earlier  years.  It  is  unneces- 
sary for  us  to  detail  the  conflicting  portions 
of  the  evidence.  These  were  carefully  con- 
sidered by  the  district  court,  and  for  the  rea- 
sons stated  in  its  decision,  enforced  by  state- 
ments in  deeds  made  many  years  before  any 
controversy  arose,  the  finding  that  this  ditch 
was  constructed  and  a  prior  appropriation  of 
water  made  through  it  In  1857  finds  ample- 
support.  At  flrnt  on  the  Twaddle  ranch 
land  was  plowed  for  only  a  garden  and  a 
small  piece  of  grain,  and  but  little  hay  was 
cut.  A  reasonable  time  was  allowed  In 
which  to  extend  and  complete  the  use  of  the 
water  that  would  flow  through  the  ditch,  and 
the  quantity  of  land  Irrigated  was  Increased. 
The  lower  Twaddle  ditch  was  constructed 
from  Ophlr  creek  at  some  time  prior  to  1869,. 
and  runs  to  and  Irrlgiites  the  eastern  portion 
of  plaintiffs'  ranch.  It  is  shown  that  since 
that  year,  at  least,  their  lands  have  been  In 
practically  the  same  state  of  cultivation  and 
Irrigation  that  they  were  In  at  the  time  of 
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the  commencement  of  this  action,  and  that 
daring  that  period  plaiutiffB  used  all  tbe  wa- 
ter they  needed  from  Ophlr  creek  without  In- 
terruption, except  in  188T,  1808,  and  at  the 
time  thli!i  suit  waB  begun.  It  appears  that 
tbe  plaintiffs  had  not  materially  increased 
their  appropriation  in  33  years,  while  Theo- 
dore Winters  admitted  upon  the  stand  that 
during  the  last  10  or  15  years  he  bad  been 
using  twice  as  much  water  from  Opbir 
creek,  in  addition  to  that  from  other 
streams,  ns  he  used  during  the  first  10  years 
that  he  cultivated  his  lauds.  As  he  claims 
aud  uses  more  than  the  plaintiffs,  we  con- 
clude that  this  large  Increase  in  bis  diversion 
of  the  waters  of  tbe  stream  since  tbe  comple- 
tion of  their  appropriation  which  has  re- 
mained stationai-y  may  account  for  the  short- 
age and  dispute. 

By  consent  of  the  parties  in  open  court  the 
district  judge,  accompanied  by  a  civil  engi- 
neer who  had  testified  as  a  witness  for  the 
defendants,  viewed  the  premises  and  made 
measurements.  At  the  itoint  of  least  carry- 
lug  capacity  of  the  upper  Twaddle  ditch, 
which  is  the  old  square  flume  near  tbe  Bow- 
ers mansion  and  grave,  be  measured  the  flow 
at  184  inches  and  tbe  water  lacked  more 
than  2  inches  of  reaching  the  top.  A  survey- 
or had  testified  for  the  plaintiffs  that  its  ca- 
pacity was  182  inches  at  this  point,  and  that 
tbe  capacity  of  100  feet  of  tlie  old  flume  re- 
maining up  nearer  the  head  of  the  ditch 
which  bad  been  impaired  by  age  and  aban- 
cloued.  and  supplanted  by  a  new  V  flume 
built  alx>ve  the  old  one  by  the  plaintllFs  in 
1900,  was  150  Inches.  At  this  point  the 
Judge  found  that  the  184  inches  of  water 
which  be  had  measured  below  about  filled 
the  new  V  flume,  and  he  estimated  that  this 
old  flume  would  carry  from  200  to  300  inch- 
es. From  his  examination  of  the  premises 
and  tbe  character  of  the  soil,  the  court  was 
of  tlte  opinion  that  the  plaintiffs  required, 
and  were  entitled  to,  at  least  the  amount  of 
water  they  had  flowing  in  the  flume  at  the 
time  he  made  the  examination,  and  he  de- 
creed them  a  prior  right  to  184  miners'  Inch- 
es running  under  a  4-inch  pressure,  or  3  **/6o 
cubic  feet  per  second,  from  April  15th  to  No- 
remlier  15th  of  each  year,  and  20  inches,  or 
two-flfths  of  1  cubic  foot  per  second,  for  do- 
mestic use  and  watering  stock  at  other  times. 
It  Is  claimed  that  the  amount  allowed  is  not 
warranted  by  tbe  evidence,  because  more  than 
the  capacity  of  the  npi)er  Twaddle  ditch,  as 
shown  by  the  testimony  mentioned,  flxing  it 
at  182  inches  at  the  point  above  tbe  mansion, 
and  at  150  incbes  along  tbe  100  feet  of  old 
flume,  through  which  the  water  flowed  prior 
to  1900.  It  is  not  necessary  to  determine 
whether  tbe  court,  on  its  own  examination 
and  measurement,  may  allow  a  quantity  be- 
yond tbe  range  of  the  evidence,  nor  whether 
the  surveyor  could  accurately  estimate  tlie 
capacity  of  tlie  100  feet  of  old  flume  wlth- 
■ont  knowing  the  volume  and  velocity  of  the 
irater  that  entered  it,  nor  whether  the  varia- 


tion of  1  part  in  91,  or  the  difference  between 
182  inches  in  bis  measurement  aud  that 
of  184  by  the  Judge  should  be  disregard- 
ed as  too  trifling  to  be  material  and  as  a 
slight  discrepancy  to  be  expected;  for  the 
Judgment  for  the  34  inches  which  defendants 
claim  should  be  deducted,  because  in  excess 
of  the  capacity  of  tbe  upper  ditch  and  flume 
before  the  construction  of  the  V  flume  in 
1900,  is  supiKtrted  by  the  finding  of  tlie  court 
that  the  plaintiffs  and  their  grantors  had  for 
more  tlian  31  years  Iiefore  the  commence- 
ment of  this  suit  used  a  portion  of  the  water 
through  the  lower  Twaddle  ditch.  It  U 
urged  that  184  inches  is  more  than  required 
for  the  irrigation  of  plaintiffs'  ranch,  aud 
that  this  is  especially  so  liecause  a  few  of 
their  170.45  acres  ofcultlvated  land  He  above 
the  line  of  their  upper  ditch  from  Opbir 
creek,  aud  a  small  portion  is  naturally 
swampy.  Tbe  quantity  of  water  allowed  by 
tlie  decree  seems  very  liberal,  both  for  irriga- 
tion and  for  domestic  use  and  watering 
stock.  Kngiueers  and  others  testified  that 
one-half  and  three-fifths  of  an  inch  of  water 
per  acre  was  sufficient,  while  for  the  plain- 
tiffs, farmers  from  the  vicinity  varied  In 
their  estinuites  of  the  amount  necessary  from 
I'^to  3VJ  inches  per  acre.  The  evidence  indi- 
cated that  the  piaiutiffs  had  used  as  much 
water  us  that  awarded  to  them,  or  more,  and 
had  uniformly  produced  good  crops.  Much 
of  theU"  land  is  sandy,  with  a  considerable 
slope.  After  examining  tbe  soil  and  view- 
ing tlie  quantity  of  water  as  it  ran  on  the 
premises,  the  court  agreed  with  the  tebti- 
mony  of  the  plaintiffs  that  that  amount  was 
necessarj',  and  adopted  a  mean  Ijetween  the 
highest  and  lowest  estimates.  The  quantity 
of  water  requisite  varies  greatly  with  the 
soli,  seasons,  crops  aud  conditions,  and  we 
cannot  say  tliat  the  allowance  is  excessive. 
Alexander  Twaddle  testlfletl  that  there 
were  times  during  the  summer,  evidently 
short  periods  after  the  land  had  been  irri- 
gated, when  it  was  not  necessary  to  use  as 
much  as  the  upper  ditch  full  of  water.  On 
such  occasions,  and  whenever  it  is  not  need- 
ed by  the  plaintiffs.  It  should  be  turned  to  the 
defendants.  If  they  have  any  beneficial  use 
for  It,  and  not  permitted  to  waste.  It  may 
be  implied  by  tlie  law;  but  it  is  better  to 
have  decrees  specify,  and  especially  so  in 
this  case,  in  view  of  the  testimony  stated  and 
of  the  perpetual  iujunctlon  that  the  award 
of  water  is  limited  to  a  beneficial  use  at  such 
times  as  it  is  needed.  Gotelll  v.  Canlelli 
(Xcv.)  60  Pac.  8.  The  point  and  purpose  of 
diversion  may  be  changed  if  such  change  does 
not  interfere  with  prior  rights.  Under  the 
testimony  of  Alexander  Twaddle  that  the  irri- 
gating season  closes  about  the  1st  of  October, 
and  that  sometimes  he  used  water  a  little 
later,  we  think  preferably  the  decree  should 
limit  plaintiffs'  riglit  for  irrigating  purposes 
to  October  15th.  This  may  allow  defendant 
liongabaugh  to  flume  wood  a  month  earlier 
at  this  season  when  the  water  Is  low,  and 
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allow  "Winters  more  for  watering  stock  with- 
out uiaterial  Injury  to  the  plaintiffs.  Al- 
tliough  his  flume  was  erected  many  years  ago, 
Longabaugh  did  not  show  any  prior  appro- 
priation, and  the  decree  properly  enjoins  him 
from  Interfering  with  that  part  of  the  water 
of  Ophlr  creek  awarded  to  the  i)laintlfCs,  be- 
cause he  ran  their  water  in  his  flume  past 
their  ditch  and  into  the  one  owned  by  Win- 
ters, and  joined  with  the  other  defendants 
In  answering  and  resisting  the  rights  of  the 
plaintiffs.  The  decree  does  not  prevent  him 
from  taking  any  water  In  the  creek  In  excess 
of  the  amount  awarded  to  plaintiffs.  Nor 
does  It  In  any  way  Interfere  with  the  water 
belonging  to  him  coming  from  other  sources. 
This  he  may  turn  Into  Ophlr  creek  and  taK» 
out  lower  down,  provided  he  does  not  dimin- 
ish the  flow  to  which  the  plaintiffs  are  en- 
titled. 

On  May  30,  1877,  John  Twaddle,  the  father 
and  predecessor  In  Interest  of  the  plaintiffs, 
conveyed  to  M.  C.  I^ake  "one-third  of  that 
certain  water  ditch  and  flume  known  as  the 
'Twaddle  ditch,'  leading  from  what  Is  known 
as  'Ophlr  creek'  to  the  land  of  said  Twaddle, 
southerly  from  said  creek  through  the  lands 
of  C.  F.  Wooten  and  M.  C  Lake,  with  the 
privilege  of  running  water  through  said 
flume  and  ditch  to  what  is  kuown  as  the 
'Bowers  mansion'  or  grounds;  the  expense  of 
maintaining  said  ditch  and  flume  to  be  paid 
by  each  In  proportion  to  their  Interests  in 
same."  It  will  be  noted  that  this  language 
does  not  purport  to  grant  any  water,  but 
rather  the  right  to  convey  water,  and  that  It 
amounts  to  a  sale  of  a  third  Interest  in  the 
ditch,  with  at  least  the  privilege  to  that  ex- 
tent of  running  in  it  water  which  Lake  had 
or  might  appropriate.  Later  the  defendant 
Theodore  Winters  acquired  the  Bowers  man- 
sion and  grounds  through  conveyances  which 
did  not  mention  any  Interest  in  this  ditch. 
It  does  not  appear  that  Lake  or  his  grantors 
ever  made  any  use  of  the  ditch,  or  ever  con- 
tributed towards  Its  repair.  Alexander 
Twaddle  stated  on  the  stand  that  he  did  not 
claim  all  this  ditch,  and  that  the  plaintiffs 
owned  two-thirds  of  It.  Whether  under  this 
deed  the  one-third  Interest  In  the  ditch  b^ 
came  appurtenant  to  the  Bowers  land  wher 
It  was  never  used  for  Its  Irrigation,  and  later 
passed  with  the  land  without  being  mention- 
ed, and  whether,  after  the  lapse  of  25  years 
without  any  use  or  contribution  towards  its 
repair,  the  grantee  of  Lake  has  a  third  in- 
terest as  a  co-owner  In  the  ditch  and  that 
part  of  the  flume  which  has  not  been  suiwr- 
seded  by  the  new  one  built  by  plaintiffs,  are 
questions  which  we  need  not  determine;  for 
they,  and  that  part  of  the  judgment  of  the 
court  wliich  gives  the  plaintiffs  the  "exclu- 
sive use  of  the  upper  Twaddle  ditch  and 
flume,"  are  not  within  the  allegations  of  the 
I)leadlngs.  which  contain  no  reference  to  the 
exclusive  use  of,  or  a  third  or  any  interest  In, 
the  ditch.  Tinder  the  assertion  in  tiie  com- 
)ilalut   of    the    appropriation   of  water    "by 


means  of  certain  dams,  ditches,  and  a  flume" 
the  court  properly  decreed  to  plaintiffs  the 
right  to  use  the  water  through  either  or  both 
the  ditches  running  to  their  lands.  Tlie.v 
w^ould  have  that  right  In  the  upper  dlt<h  if 
their  Interest  In  It  is  only  an  undivided  two- 
thirds,  as  the  court  has  given  them  jointly 
with  the  defendants  In  the  lower  ditch;  but 
whether  the  grantee  of  Lake  owns  and  «in 
assert  a  right  to  an  undivided  one-third  In- 
terest Is  a  question  as  foreign  as  the  owner- 
ship of  the  mansion,  and  one  which  ought 
not  to  be  determined  by  the  judgment,  in  the 
absence  of  any  Issue  or  allegation  conwrulng 
It.  The  defendants  speclflcally  excepted  to 
flnding  No.  12  In  this  regard. 

Patents  for  defendants'  lands  lying  along 
the  banks  of  Ophlr  creek  were  issued  to  their 
grantors  before  the  passage  of  the  act  of  Con- 
gress of  July  26,  1866,  and  It  is  asserted  that 
for  this  reason  a  vested  common-law  ripa- 
rian right  to  the  flow  of  the  waters  of  Ophir 
creek  accrued,  of  which  they  could  not  be  de- 
prived by  that  act.  If  this  were  true,  defend- 
ants might  well  be  considered,  under  the  cir- 
cumstances shown,  to  have  lost  that  right 
by  acquiescence  in  the  continued  diversion 
of  the  water  by  plaintiffs  for  a  jjerlod  many 
times  larger  than  that  provided  by  the  statute 
of  limitations;  but  in  this  contention  coun- 
sel is  in  error.  We  do  not  wish  to  consider 
seriously  or  at  length  an  argument  by  which 
It  Is  sought  to  have  us  overrule  well-reason- 
ed decisions  of  long  standing  in  this  and 
other  arid  states,  and  In  the  Supreme  Court 
of  the  United  States,  such  as  Jones  v.  Adams 
iNev.)  6  Pac.  442,  3  Am.  St.  Kep.  788,  Reno 
Smelting  Works  v.  Stevenson  (Nev.)  21  Pac. 
317,  4  L.  R.  A.  m,  19  Am.  St.  Rep.  304,  and 
Broder  v.  Water  Co.,  101  U.  S.  274,  23  L.  Ed- 
790,  declaring  that  this  statute  was  rather 
the  voluntary  recognition  of  a  pre-existing 
right  to  water,  constituting  a  valid  claim  to 
its  continued  use.  than  the  establishment 
of  a  new  one.  As  time  passes  It  be<>omes 
more  and  more  apparent  that  the  law  of 
ownership  of  water  by  prior  appropriation 
for  a  beneficial  purpose  is  essential  under  our 
climatic  conditions  to  the  general  welfare, 
and  that  the  common  law  regarding  the  flow 
of  streams,  which  may  be  unobjectionable  in 
such  localities  as  the  British  Isles  and  the 
coast  of  Oregon,  Washington,  and  northern 
California,  where  rains  are  frequent  and  fogs 
and  winds  laden  with  mist  from  the  ocean 
prevail  and  moisten  the  soil,  is  unsuitable 
under  our  sunny  skies,  where  the  lauds  are 
so  arid  that  Irrigation  is  required  for  the  pro- 
duction of  the  crops  necessary  for  the  support 
and  prosi)erity  of  the  people.  Irrigation  Is 
the  life  of  our  important  and  increasing 
agricultural  interests,  which  would  be  stran- 
gled by  the  enforcement  of  the  riparian  prin- 
ciple. 

Congress,  In  appropriating  millions  for  stor- 
age and  distribution,  and  our  LegLslature, 
have  ref-ogiilzetl  the  advantages  of  conserv- 
ing the  water  above  for  use  lu  irrigation. 
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Instead  of  harlng  it  flow  by  the  lands  of  ripa- 
rian owners  to  finally  waste  by  sinking  and 
evaporation  In  tbe  desert  The  California 
decisions  dted  for  aj^ellants  may  no  longer 
be  considered  good  law  even  in  the  state 
in  which  they  were  rendered.  In  the  re- 
cent case  of  Kansas  v.  Colorado,  before  the 
Snpreme  Court  of  the  United  8tatea,i  Con- 
gressman Needham  testified  that  Irrigation 
had  doubled  and  trebled  the  valne  of  prop- 
erty in  Fresno  and  Kings  comities,  Cal- 
ifornia; that  they  had  to  depart  from  the  doc- 
trine of  riparian  rights  and  under  that  doc- 
trine it  would  I>e  dlfflcnlt  to  malce  any  future 
derelopment;  that  there  has  been  a  depar- 
ture from  the  principles  laid  down  in  Lux 
▼.  Haggin  (Cal.)  10  Pac.  674,  t)ecan8e  at  that 
time  the  value  of  water  was  not  realized; 
tbat  the  decision  has  been  practically  revers- 
ed by  the  same  court  on  soUequent  occa- 
sions; and  that  the  doctrine  of  prior  appro- 
priation and  the  application  of  water  to  a 
beneficial  use  is  in  effect  in  force  now  in  that 
state.  We  must  decline  to  award  the  defend- 
ants the  waters  of  the  stream  as  riparian 
proprietors  and  patentees  of  the  land  along 
Its  banks  prior  to  186& 

Tbe  case  will  be  remanded  for  a  new  trial, 
onless  there  is  filed  on  the  part  of  the  plain- 
tiffs, within  30  days  from  the  filing  hereof, 
a  written  consent  that  the  Judgment  be 
modified  by  limiting  the  use  of  the  164  inches 
or  3**/at  cubic  feet  per  second  of  water, 
awarded  to  the  plaintiffs,  to  such  times  as 
may  l>e  necessary  for  the  Irrigation  of  their 
crops  or  lands  or  for  other  beneficial  pur- 
poses, between  Ajirll  15th  and  October  15th 
of  each  year,  and  by  allowing  plaintiffs  for 
the  remainder  of  the  time  tbe  20  Inches 
awarded  to  them,  when  necessary  for  their 
tNmseliold,  domestic,  and  stock  purposes,  and 
by  striking  from  the  decree  the  words;  "It 
is  farther  ordered,  adjudged,  and  decreed 
that  said  plaintiffs  have  the  exclusive  right 
to  nse  and  the  exclusive  use  of  said  upper 
Twaddle  ditch  and  fiume  at  all  seasons  of 
the  year."  If  such  consent  is  so  filed,  the 
district  court  will  modify  the  Judgment  ac- 
cordingly, and,  as  so  modified,  the  Judgmoit 
and  decree  will  stand  afllrmed. 

FITZGERALD.  O.  J„  and  NORCKOSS,  J^ 
eoncor. 


(70  Kan.  (MQ 

JORDAN  et  al.  v.  WESTERN  UNION  TEL- 
EGRAPH  CO. 
(Snpreme    Court    of   Kansas.    Nov.    5,    1904.) 

On  rehearing.  Former  Judgment  amended, 
BO  as  to  permit  an  award  to  a  referee  to 
stand. 

For  former  opinion,  see  76  Pac  S96. 

Allen  &  Allen,  B.  D.  McKeever,  W.  S.  Mc- 
Cllntock,  J.  S.  Ensmlnger,  and  Stebblns  & 
Evans,  for  plaintiffs  in  error,  llossington, 
Stnitli  A  West,  and  George  H.  Fearons,  for 
defendant  In  error. 

>  27  Sup.  CL  (66,  U  L.  Ed. 


PER  CURIAM.  Upon  a  rehearing  (Jordan 
T.  Telegraph  Co.,  60  Kan.  140,  76  Pac.  886) 
on  tbe  application  of  the  referee  in  this  case 
as  to  the  amount  that  should  be  allowed  to 
him  in  costs  for  his  services  as  such,  the 
Judgment  of  the  court  is  so  amended  as  to 
permit  the  award  made  by  the  district  court 
in  that  respect  to  stand.  On  this  rehearing 
several  matters  have  been  called  to  our  at- 
tention which  were  not  presented  before, 
which  go  to  enhance  the  valne  of  the  referee's 
services.  In  the  light  of  the  matter  thus 
presented,  we  are  not  able  to  say  tbat  the 
award  of  the  court  below  was  erroneous. 
On  the  former  hearing  tbe  referee  was  not 
represented,  and  it  seemed  then  to  l>e  ad- 
mitted, inferentially  at  least,  by  both  plain- 
ttffB  and  defendant,  that  the  award  was  ex- 
cessive. 

(73  Kan.  287) 

CRANE  V.  RENVILLE  STATE  BANK  OP 

RENVILLE,  MINN. 
(Supreme  Court  of  Kansas.    March  10,  1906.) 

TKNDEK— -SUFFIOIERCT. 

An  offer  by  a  ^arantor  to  pay  an  overdue 
note,  if  the  holder  wishes  him  to  do  so,  accom- 
panied by  a  display  of  a  safficient  amount  of 
money  for  the  purpose,  does  not  necessarily 
amount  to  such  a  tender  of  payment  as  will 
release  him  from  liability,  although  the  creditor 
says  that  he  prefers  tbe  note  to  tbe  cash ;  tbe 
transaction  being  prevented  from  having  that 
effect  by  the  fact  that  the  offer  Is  made  con- 
tlngcuc  npon  the  creditor's  desiring  him  to 
make  the  payment. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Franklin  Coun- 
ty;   C.  A.  Smart  Judge. 

Action  by  the  Renville  State  Bank  of  Ren- 
ville, Minn.,  against  F.  B.  Crane.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Deford  &  Deford,  for  plaintiff  In  error. 
Pleasant  &  Pleasant,  for  defendant  in  error. 

MASON,  J.  F.  E.  Crane  sold  to  the  Ren- 
ville State  Bank  of  Renville,  Minn.,  a  number 
of  notes.  Including  two  executed  by  John 
Ourada,  for  $125  and  $75,  respectively,  giving 
a  written  guaranty  of  their  payment  The 
notes  against  Ourada  proved  uncollectible 
and  the  bank  sued  Crane  npon  his  guaranty, 
recovering  a  Judgment  from  which  be  prose- 
cutes error.  The  court  found  that  upon  the 
failure  of  Ourada  to  pay  tbe  notes  at  matu- 
rity tbe  bank  wrote  Crane  stating  that  fact 
and  asking  instructions,  and  that  Crane  an- 
swered directing  that  they  be  placed  In  Judg- 
ment Complaint  is  made  that  these  findings 
are  not  supported  by  any  evidence.  There 
was  testimony  tbat  the  bank  wrote  and  mail- 
ed to  Crane  a  letter  of  the  substance  Indicated. 
Crane  testified  that  be  had  no  recollection  of 
receiving  it  Nearly  two  months  after  its 
date  he  vnrote  to  the  bank  saying :  "Put  that 
note  Into  Judgment  I  have  been  away  from 
home  and  that  is  the  reason  you  have  not 
heard  from  me."    The  whole  question  so  far 
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AS  this  assl^ment  of  error  Is  concerned  is 
whether  the  court  was  Justified  in  regarding 
■Crane's  letter  as  an  answer  to  that  of  the 
bank.  The  circumstance  that  It  used  the 
phrase  "that  note"  instead  of  "those  notes"  is 
of  but  little  force,  and  certainly  is  not  con- 
clusive against  the  theory  that  the  subject- 
matter  of  the  communlcntion  was  the  Ourada 
Indebtedness.  We  think  the  view  of  the  court 
has  abundant  support. 

The  substantial  defense  Interposed  by 
Crane  is  based  upon  the  contention  that  in 
virtue  of  a  conversation  between  himself  and 
a  representative  of  the  bank  he  was  relieved 
of  all  liability  and  the  bank  elected  to  look 
«xcln8lvely  to  Ourada  for  the  collection  of  the 
notes.  This  couverstitlon  took  place  upon  the 
occasion  of  the  bank  paying  some  $800  to 
Crane  In  another  matter,  and  was  in  full  as 
follows :  "Crane :  Tim,  how  alK)ut  the  last 
hunch  of  paper  I  sold  you?  Have  you  looked 
it  up?  Banker:  Yes,  I  have;  and  It  is  all 
first-class,  except  that  fellow  over  here,  Our- 
ada. He  has  CAO  acres  of  land,  but  he  Is  try- 
ing to  get  l^ehind  his  wife  on  that  proposi- 
tion, but  he  can't  do  that  with  me.  Crane: 
On  that  contract  of  oure,  Tim,  I  will  take 
that  paper  up  and  pay  .vou  the  money,  if  you 
want  It.  because  I  am  here,  and  It  will  only 
cost  me  two  or  three  days'  time  to  go  over 
there  and  get  the  matter  fixed  up  while  I  am 
here,  and  I  don't  want  to  be  annoyed  with  it 
after  I  am  gone.  Banker :  No,  I  would  rather 
havethenoteashave  the  money.  Crane:  Well, 
we  have  the  money  right  here  now  on  the 
table.  Take  out  the  amount  of  It  If  you  would 
rather  hove  the  money  than  the  notes,  because 
I  don't  want  to  he  annoyed  with  It  after  I  get 
away  from  here.  Banker :  No ;  I  will  make 
him  pay  it.  *  *  *  [Ourada]  can't  get  be- 
hind that  paper,  because  I  will  follow  him  to 
the  end  of  the  earth.  I  would  rather  have  the 
note  than  have  the  money.  I  will  make  him 
pay  it  lie  can't  get  behind  his  wife  with  640 
acres  of  land,  and  I  would  rather  have  the 
note  than  have  the  money." 

It  Is  claimed  that  this  transaction  amonnt- 
■ed  to  a  perfect  tender  of  payment  by  the 
guarantor  and  its  refusal  by  the  ci-etlltor,  and 
that  therefore  Crane  stood  from  that  moment 
discharged  of  all  liability.  An  argument  is 
made  against  this  contention  based  upon  the 
fact  that  at  this  time  only  one  of  the  notes 
was  due.  It  Is  argued  that  no  tender  could 
be  made  upon  the  note  which  had  not  ma- 
tured, although  It  drew  interest  only  after 
maturity,  ami  that  an  effective  tender  as  to 
the  past  due  note  could  only  be  niade  by  a 
separate  offer  to  pay  that  one  alone.  With- 
out attempting  to  pass  upon  the  force  of  this 
suggestion  we  shall  assume  that  irrespective 
of  the  maturity  of  the  paper  Crane  was  ])rlvl- 
leged  to  take  It  up  at  any  time.  The  question 
to  be  determined  then  is  whether  the  conver- 
sation already  detailed  amounted  to  a  tender. 
We  do  not  think  it  necessarily  had  that  effect. 
It  certainly  came  very  near  doing  so,  but  fell 
Just  short  of  accomplishment.    The  gap  M-as 


not  wide,  but  it  was  sufficient  to  defeat  that 
result  "A  tender  is  an  offer  by  a  debtor  or 
other  person  who  is  under  an  obligation,  to 
pay  such  debt  or  perform  such  obligation, 
the  actual  payment  or  performance  being 
prevented  by  the  refusal  of  the  creditor  or 
person  entitled  to  performance  to  accept 
the  same."  28  A.  &  E.  Bne.  of  L.  (2d  Ed.)  4. 
Here  there  was  no  definite  offer  to  pay  on  the 
one  hand  and  refusal  to  accept  on  the  other. 
The  obligor  indicated  his  readiness  to  pay  If 
the  obligee  desired  it  not  otherwise.  The 
obligee  did  not  really  refuse  to  accept  pay- 
ment He  merely  indicated  that  he  was  in- 
different For  some  reason  sufficient  to  him- 
self he  even  appeared  to  prefer  the  note  to 
the  money,  but  he  did  not  say  that  he  pre- 
ferred the  note  without  Crane's  guaranty 
back  of  it  to  the  money,  and  he  did  not  act- 
ually refuse  to  accept  payment  then  and  there. 
At  this  stage  of  the  proceedings  the  only  con- 
troversy between  the  parties  appears  to  have 
been  which  couhl  show  the  other  the  greater 
courtesy  in  the  matter,  each  seeming  to  de- 
fer to  the  other's  wishes.  The  offer  made  by 
Crane  did  not  purport  to  be  for  his  own  pro- 
tection, although  that  feature  of  the  matter 
was  Incidentally  alluded  to.  It  professed  to 
be  for  the  accommodation  of  the  bank,  and 
Its  acceptance  was  in  express  terms  left  to 
the  hank's  option.  There  was  no  such  ex- 
plicit demand  that  the  bank  should  either 
accept  the  money  or  definitely  release  Crane 
from  fiu-tber  obligation  as  the  banker  had  a 
right  to  expect  if  that  was  what  was  In  the 
mind  of  the  guarantor.  The  case  is  In  some 
respects  similar  to  Clark  v.  Slckler,  64  N.  Y. 
231,  21  Am.  Rep.  606.  The  first  paragraph  of 
the  syllabus  reads :  "An  offer  upon  the  part 
of  a  principal  debtor  to  pay,  and  an  omission 
so  to  do  because  of  a  request  of  the  creditor 
that  he  retain  the  money,  and  the  subsequent 
insolvency  of  the  principle,  do  not  discharge 
a  surety."  In  the  opinion  it  is  said :  "It  Is 
quite  evident  that  the  creditor  had  no  idea 
of  discharging  the  surety.  He  did  not  pre- 
vent the  payment  of  the  note.  He  did  not  re- 
fuse to  receive  the  money.  He  only  expressed 
a  desire  that  It  should  not  be  paid." 

Where  a  principal  offers  to  pay  a  debt  and 
payment  Is  not  made  by  reason  of  the  con- 
duct of  the  creditor  there  Is  good  ground  for 
holding  that  the  surety  should  be  deemed 
discharged  upon  the  theory  that  the  nonpay- 
ment results  from  a  failure  of  the  creditor 
to  use  due  diligence  to  make  collection  from 
the  principal  and  thereby  protect  the  surety. 
But  where,  as  in  the  present  case,  the  offer 
to  pay  is  made  by  the  surety  there  Is  no  room 
for  the  application  of  this  doctrine.  It  is 
true  that  a  surety  may  be  released  by  the  re- 
fusal to  accci)t  payment  from  him  when  he 
makes  a  good  tender,  hut  this  is  for  an  entire- 
ly different  reason,  namely,  because  sucli  re- 
fusal Interposes  an  insurmountable  obstacle 
In  the  way  of  his  pursuit  of  his  reme<ly 
agiilnst  his  principal.  Hayes  v.  Josephl,  26 
Cal.  535;  O'Conor  v.  Morse,  112  Cal.  31,  44 
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Pac.  305,  63  Am.  St.  Rep.  155.  In  the  one 
case  the  release  of  the  surety  may  be  accom- 
plished by  the  creditor's  mere  neglect  to  take 
advantage  of  a  chance  to  take  the  money 
■when  he  can  get  it,  but  In  the  other  it  can  re- 
sult only  from  bis  jiosltlve  refusal  to  accept 
it  when  the  surety  makes  tender  and  demands 
such  acceptance  as  a  right  Here  the  bank 
missed  no  opportunity  for  getting  the  money 
from  Ourada,  and  It  placed  no  Insurmount- 
able obstacle  in  the  way  of  Crane's  attempt- 
ing to  force  the  collection  himself.  The  court 
was  warranted  in  holding  Crane  liable  for  the 
expenses  of  the  proceedings  against  Ourada, 
as  well  as  for  the  amount  of  the  debt,  by  the 
consideration  that  they  were  taken  by  his 
direction. 

The  jadgment  is  affirmed.    All  the  Justices 
concurring. 


DISNEY  V.  HRALY  et  al. 
(Supreme  Court  of  Kansas.    JIarch  10,  1000.) 

1.  Limitation  or  Actions — New  Pbomise. 

The  petition  in  this  case  had  letters  at- 
tached which  were  alleged  to  have  bpen  written 
by  one  of  the  makers  of  the  note,  Thomas  J. 
Healy,  to  the  payee  thereof,  which  prima  facie 
were  an  acknowledgment  of  the  debt  and  tolled 
the  statute  of  limitations  as  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  i§  574r-620.] 

2.  Same — SurFiciEKcr  of  Ack:!Towledguent. 

A  grantee  who  accepts  a  deed  of  conveyance 
of  land,  and  by  a  contract  not  set  forth  in  the 
deed  agrees  to  pay  the  grantors'  debt  secured 
by  a  mortgage  on  said  land,  is  liable  on  such 
contract  in  an  action  by  the  mortgagee,  even 
if  a  recovery  on  the  note  secured  by  the  mort- 
gage would  be  barred  by  the  statute  of  limita- 
tions, bnt  for  snch  acknowledgment  of  the  in- 
debtedness by  the  mortgagor  as  tolled  the  stat- 
ute as  to  hira,  provided  such  acknowledgment 
be  made  before  the  conveyance,  not  afterward. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
J.  H.  Reeder,  Judge. 

Action  by  W.  O.  Disney  against  Thomas  J. 
Healy  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

This  action  was  commenced  on  the  25th 
day  of  Februarj',  1905,  by  the  plaintiff  In 
error  as  plaintiff  In  the  district  court  of 
Logan  county  upon  a  promissory  note  secured 
by  a  real  estate  mortgage  given  by  the  de- 
fendants, Thomas  J.  Healy  and  wife,  and 
which  note  by  its  terms  matured  December  1, 
1895.  To  the  petition  were  attached,  as  ex- 
hibits, alleged  copies  of  letters  written  by 
Healy  to  the  plaintiff,  which  letters,  it  Is 
claimed,  tolled  the  statute  of  limitations. 
The  petition  also  alleged  that  shortly  before 
the  commencement  of  the  action,  Healy  and 
wife  bad  conveyed  the  mortgaged  premises  by 
deed  to  the  defendant,  Jordan.  The  defend- 
ants  filed  a  general  demurrer  to  the  petition, 
which  demurrer  was  by  the  court  sustained, 
and,  the  plaintiff  electing  to  stand  upon  his 
petition,  the  court  rendered  Judgment  against 
him,  and  he  brings  the  case  here  for  review. 


Lee  Monroe,  W.  P.  Schoch,  and  E.  P.  Hotch- 
klss,  for  plaintiff  in  error.  Roark  &  Roark 
and  W.  H.  Wagner,  for  defendants  In  error. 

SMITH,  J.  (after  stating  the  facts).  Sev- 
eral  of  the  letters  attached  as  exhibits  to  the 
petition  seemed  to  acknowledge  an  Indebted- 
ness or  obligation  from  Healy  to  Disney. 
Probably  the  following  under  the  date  of 
April  9,  1900,  less  than  five  years  before  the 
commencement  of  this  action.  Is  the  strongest, 
to  wit :  "W.  O.  Disney,  Russell  Springs,  Kan- 
sas— Dear  Sir  and  Friend:  Tours  enclosing 
deed  to  execute  rec'd.  You  don't  say  any 
thing  about  cancelling  my  note.  I  am  willing 
to  make  the  deed,  but  must  have  the  note  and 
mortgage  released  and  note  returned  to  me. 
Tours  truly,  T.  J.  Healy."  We  think  this 
is  sufficient  acknowledgment  of  an  indebted- 
ness to  toll  statute,  being,  in  effect  a  prop- 
osition to  deed  laud  in  consideration  of  the 
release  of  the  note  and  mortgage  and  the 
return  of  the  note.  Pracht  v.  McNee,  40 
Kan.  1,  18  Pac.  925.  Healy  had  the  legal 
title  to  the  land  at  the  time  he  acknowledg- 
ed the  Indebtedness. 

The  question  remains  whether  the  defend- 
ants Jordan  were  bound  by  their  alleged 
contrnct  with  Healy  to  assume  and  pay  his 
indebtedness  to  the  plaintiff.  It  Is  said  by 
Justice  Brewer  In  Schmncker  v.  Slbert,  18 
Kan.  104,  20  Am.  Rep.  765:  "Where  a  note 
and  mortgage  are  once  barred,  a  subsequent 
revivor  of  the  note  by  part  payment,  promise, 
or  acknowledgment  of  tlie  payor,  will  revive 
the  mortgage  so  far  as  it  affects  the  interest 
of  the  payor  In  the  mortgaged  premises." 
The  mortgage,  as  well  as  the  note,  therefore, 
was  revived  as  to  Healy  at  the  time  of  the 
conveyance  by  himself  and  wife  of  the  land 
to  Jordan,  and  Jordan  took  it  subject  to  the 
mortgage  lien  and  agreed.  In  consideration,  or 
in  part  consideration,  of  such  conveyance,  to 
pay  the  mortgage  Indebtedness.  The  mort- 
gage was  revived  as  to  him,  and  the  statute 
of  limitations  as  to  him  commenced  to  run 
at  the  time  of  such  couveyonce.  Schmucker 
T.  Slbert  suiwa. 

The  Judgment  of  the  district  court  la  re- 
versed, and  a  new  trial  granted.  All  the 
Justices  concurring. 


HURDLE  V.  MISSOURI  PAC.  RY.  CO. 
(Supreme  Court  of  Kansas.    March  10,  lOOC.) 

RAILBOADS — iNJUBtES   TO   LICENSEE    ON   TBACK 

— Question  fob  Jury. 

In  an  action  for  the  death  of  one  killed 
by  being  run  into  by  a  railroad  train  while 
riding  a  railroad  velocipede,  held,  that  the  ques- 
tion of  defendant's  negligence  and  of  plaintiff's 
contributory  negligence  were  for  the  jury. 

Error  from  District  Court,  Johnson  County; 
W.  H.  Sheldon,  Judge. 

Action  by  Emma  Hurdle  against  Missouri 
Paciflc  Railway  Company.  From  a  Judg- 
ment In  favor  of  defendant,  plaintiff  brings 
error.    Reversed. 
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A.  Sralth  Devenney  and  Cook  &  Gt/asett, 
for  plaintiff  In  error.  Waggener,  Doster  & 
Orr  and  Humbert  Uiddle,  for  defendant  in 


PER  CUniAM.  The  trial  court  was  not 
warranted  In  sustaining  the  demurrer  to 
plaintiff's  evideuoe.  There  Is  testimony  that 
Hurdle,  the  deceased.  In  going  to  and  from 
his  worit  had  used  a  railroad  velocipede  on 
the  railroad  traelt  for  years  with  the  knowl- 
edge and  consent  of  the  company;  that  the 
engineer  had  some  reason  to  believe  that 
Hurdle  would  be  upon  the  track  about  the 
time  that  he  was  run  down  and  killed;  that 
the  engineer  was  looking  along  the  track  and 
must  have  seen  Hurdle  a  distance  of  about 
000  feet  from  the  point  of  collision,  and  that 
the  engineer  did  not  give  any  signal  or 
warning  of  approach  until  just  before  the 
collision.  Leaving  out  of  consideration  the 
character  of  Hurdle's  license  to  run  the 
velocipede  over  the  track,  whether  he  had  a 
right  to  rely  upon  the  giving  of  certain  cross- 
ing signals,  and  whether  Hurdle  had  reason 
to,  or  did,  believe  that  the  belated  train 
had  already  passed,  we  still  think  the  right  of 
recovery  was  not  a  question  of  law  for  the 
court.  Even  If  Hurdle  was  careless  In  going 
npon  the  track.  It  would  be  no  excuse  for  the 
engineer  to  recklessly  run  him  down.  If  the 
engineer  saw  Hurdle  and  ran  most  of  the 
Intervening  distance  without  giving  warning, 
or  using  the  ordinary  means  to  save  his  life, 
it  was  a  reckless,  wanton  act,  and  the  com- 
p.iny  cannot  rely  upon  Hurdle's  negligence  to 
protect  It  from  liability.  It  was  admitted  by 
the  engineer  that  he  was  on  the  lookout  and 
that  he  saw  Hurdle  about  100  yards  away 
when  he  sounded  the  whistle  and  applied  the 
air  brake.  Otlier  witnesses  say,  however, 
that  Hurdle  was  In  sight  of  the  engineer 
about  twice  that  distance,  and  also  that  the 
engineer  did  not  sound  the  whistle  until  about 
the  time  that  the  engine  struck  and  killed 
Hurdle.  If  It  he  granted  that  the  engineer 
blew  the  whistle  about  300  yards  away,  as  he 
rtated.  there  Is  still  testimony  to  the  effect 
that  he  must  have  run  abont  300  feet  while  In 
sight  of  Hurdle,  without  giving  any  warning 
or  taking  any  precautions  to  avert  the  Injury. 
If  that  be  true,  his  action  may  Justly  be  char- 
acterized as  recklessness.  Had  the  warning 
been  given  when  he  was  600  feet  away  Hur- 
dle might  possibly  have  thrown  himself  from 
tlie  track  and  saved  his  life.  'Whether  It  was 
a  reckless  Injury  by  the  engineer,  or  whether 
recovery  Is  barred  because  of  Hurdle's  own 
negligence,  are  questions  for  the  determina- 
tion of  a  Jury. 

Viewing  the  testimony  In  the  light  most 
favorable  to  the  plaintiff,  and  allowing  all 
reasonable  inferences  In  his  favor,  we  think 
the  demurrer  to  the  evidence  should  have 
been  overruled,  and  therefore  the  Judgment 
of  the  court  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 


■WISXER  V.  BOARD  OF  COSI'RS  OP 

BARBER  COUNTY  et  al. 

(Supreme  Court  of  Kansas.    Marcli  10,  lOOG.) 

IIiuu  WATS  —  Alteration  —  DEiEonvB    Peti- 
tion. 

A  defective  statement  of  the  ch.in!:e  prayed 
for  will  not  render  void  a  petition  for  '.he  alti^ra- 
tion  of  a  public  road,  where,  notwitli»tandine 
such  defect,  the  purpose  of  the  petition  can  b« 
gatliored  from  the  language  u.sod. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Highways,  §  240.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Barber  County; 
P.  B.  Glllett.  Judge. 

Proceedings  by  the  board  of  county  com- 
missioners of  Barber  county,  Kansas,  and  J. 
H.  Light,  for  the  alteration  of  a  highway. 
From  a  judgment  of  the  district  court,  hold- 
ing the  petition  for  the  alteration  sufflcient, 
Sarah  E.  Wisuer  brings  error.    Affirmed. 

Noble  &  Tlncher,  for  plaintiff  in  error.  0. 
C.  Coleman,  Atty.  Gen.,  and  Samuel  Griffin, 
for  defendants  in  error. 

MASOX,  J.  A  petition  was  presented  to 
the  commissioners  of  Barber  county  for  the 
alteration  of  a  highway.  'Viewers  were  ap- 
polntod,  and  upon  their  report  the  board  or- 
dered the  desired  change.  Mrs.  Sarah  E. 
'Wisner,  a  landowner  whose  Interests  were 
affected,  filed  a  petition  in  error  in  the  dis- 
trict court  attacking  the  validity  of  the  pro- 
ceedings upon  tlie  ground  that  the  road  peti- 
tion was  void  and  conferred  no  Jurisdiction 
on  the  county  board  for  the  reason  that  It 
did  not  Intelligibly  indicate  what  action  the 
petitioners  wished  to  have  taken.  The  dis- 
trict court  held  that  the  petition  was  suffl- 
cient, and  rendered  Judgment  accordingly. 
Mrs.  Wisner  prosecutes  error. 

The  road  petition  in  question  reads  as  fol- 
lows: "The  undersigned  petitioners,  house- 
holders of  the  county  of  Barber,  state  of 
Kansas,  and  residing  In  the  vicinity  of  the 
road  herein  prayed  for,  respectfully  petition 
your  honorable  Iwdy  to  cause  to  be  reviewed, 
altered,  and  changed,  the  following  described 
road,  viz.:  Road  Xo.  141— Commencing  at  the 
southeast  corner  of  the  southwest  quarter 
('4)  ot  the  southwest  quarter  (%)  of  section 
three  (.'?)  township  thirty-two  (32)  south  of 
range  (10)  west  of  the  sixty  P.  M.,  thence 
north  on  quarter  line  according  to  the  Twee- 
dale  survey  of  1884  to  Intersect  original  road, 
No.  141,  said  road  to  be  forty  feet  wide. 
And  your  petitioners  will,  as  In  duty  bound, 
ever  pray,"  etc. 

The  defendant  In  error  maintains  that  the 
obvious  meaning  of  this  is  that  the  peti- 
tioners ask  that  road  141  be  changed  so  as  to 
conform  to  the  description  given.  The  plain- 
tiff In  error  Insists  that  to  have  that  effect 
the  petition  should  have  employed  some  such 
formula  as  the  following:  "To  cause  to  be 
reviewed,  altered,  and  changed  the  following 
numbered  road,  viz.,  road  No.  141,  so  that  said 
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road  shall  be  located  as  follows:  Coraroenc- 
ing,"  etc.  Clearness  would  doubtless  have 
been  promoted  by  such  a  statement,  but  we 
think  the  form  that  was  used  was  capable  of 
being  construed  to  mean  the  same  thing.  It 
is  plain  that  such  is  the  meaning  intended, 
or  that  there  is  an  entire  failure  to  express 
any  intelligible  idea.  The  effort  should  of 
course  be  to  give  force  to  the  language  em- 
ployed if  possible,  rather  than  to  reject  It  as 
meaningless.  We  think  the  court  properly 
held  that  the  petition  was  sufllcient 

The  district  court  dismissed  the  petition  in 
error  instead  of  affirming  the  action  of  the 
commissioners,  but,  as  it  is  manifest  from  the 
record  that  the  ruling  was  made  upon  the 
merits  of  the  controversy,  the  form  of  the  or- 
der is  not  regarded  as  material. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(73  Kan.  279) 

SAMP  et  al.  ▼.  BRADEN. 

(Supreme  Court  of  Kansas.    March  10,  1906.) 
Ebror,   Weit  of— Distinct  Jddoments— Ju- 

MSDlCnON. 

Where  several  and  distinct  judgments,  each 
for  less  tlian  $100,  are  rendered  against  dif- 
ferent defendants  uix>n  their  individual  liabili- 
ties as  stockholders  in  a  corporation,  they  can- 
not, by  aggregating  the  judgments  and  unit- 
ing in  a  proceeding  in  error,  give  the  Supreme 
Court  jurisdiction,  although  the  judgments  were 
rendered  in  the  same  action  and  involved  com- 
mon questions  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent   Dig.  Appeal  and  Error,   {{  276-279.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Travis  Morse,  Judge  pro  tern. 

Action  by  S.  H.  Braden,  receiver  of  the 
Elsmore  Creamery  Company,  against  Fred 
Samp  and  Rudolph  Kamping.  Judgment  for 
plaintiff,  defendants  bring  error.    Dismissed. 

Chris  Ritter  andW.  A.  Choguill,  for  plain- 
tiffs in  wror.  McClain  &  Apt  (Oscar  Poust, 
of  counsel),  for  defendant  in  error. 

JOHNSON,  C.  J.  S.  H.  Braden,  as  re- 
ceiver of  the  Elsmore  Creamery  Company, 
brought  an  action  against  Fred  Samp  and 
Rudolph  Kamping  to  recover  upon  their  in- 
dividual liabilities  as  stockholders  of  that 
company.  They  contested  their  liability  upon 
various  grounds,  but  the  court  found  in  favor 
of  the  plaintiff,  and  rendered  Judgment 
against  Rudolph  Kamping  for  $100,  and  an- 
other Judgment  against  Fred  Samp  for  $100. 
Although  the  Judgments  were  embraced  in 
a  single  entry  they  were  distinct,  and  were 
founded  upon  single  shares  of  stock,  each  of 
the  face  value  of  $100.  Both  defendants 
Joined  in  this  proceeding,  asking  for  a  rever^ 
sal  of  the  Judgments,  but  the  right  to  a  re- 
view is  challenged  on  the  ground  that  the 
amount  or  value  in  controversy  is  not  suf- 
ficient to  give  the  court  jurisdiction.  Under 
tbe  Code  the  appellate  Jurisdiction   of   the 

es  p.— 19 


court  canuot  be  exercised  In  cases  •{  this 
character  "unless  the  amount  or  value  in 
controversy,  exclusive  of  costs,  exceeds  $100." 
Code  Civ.  Proc.  (  542.  Neither  of  the  Judg- 
ments exceeds  $100,  and  the  question  arises, 
can  the  defendants  by  uniting  in  one  pro- 
ceeding and  aggregating  their  Judgments  <»n- 
fer  Jurisdiction  upon  this  court?  There  was 
no  Joint  liability  of  the  defendants,  nor  is 
there  any  unity  in  the  Judgments.  While 
both  are  in  favor  of  tbe  same  plaintiff,  and 
were  rendered  in  tbe  same  action,  eacli  is 
based  upon  an  independent  and  Individual 
liability,  and  they  stand  as  distinct  and  sepa- 
rate as  If  they  had  been  awarded  In  different 
actions  against  each  defendant  Neither  de- 
fendant is  concerned  whether  tbe  Judgment 
against  the  other  is  affirmed  or  reversed,  nor 
would  tbe  compromise  or  settlement  of  a 
Judgment  by  one  defendant  affect  tbe  liabil- 
ity of  the  otlier.  Either  one  might  settle  the 
Judgment  against  himself  without  the  consent 
of  tbe  other,  and  if  he  did  so,  it  would 
be  clear  that  there  wotild  be  no  Juris- 
diction to  review  the  remaining  Judg- 
ment While  these  Judgments  grow  out  of 
the  same  corporate  transactions,  and  involve 
some  common  questions  of  law,  they  are  not 
tied  together  by  any  common  interest,  and 
they  must  be  separately  enforced.  As  to 
each  defendant  the  Judgment  against  him 
fixes  the  amount  or  value  in  controversy; 
and,  since  neither  Judgment  is  sufficient  In 
amount  to  authorize  a  review.  Jurisdiction 
cannot  be  obtained  by  the  defendants  aggre- 
gating Judgments  which  are  several  and  dis- 
tinct.   Richmond  v.  Brummie,  52  Kan.  217, 

34  Pac.  783;    Stlnson  v.  Cook,  53  Kan.  179, 

35  Pac.  1118;  McClelland  v.  Cragun,  54  Kan. 
599,  38  Pac.  776 ;  Zable  v.  Harris,  82  Ky.  473 ; 
Oswald  V.  Morris,  92  Ky.  48,  17  S.  W.  167; 
Henderson  v.  Wadsworth,  115  U  S.  264,  6 
Sup.  Ct  40,  29  L.  Ed.  377 ;  Hassall  v.  Wilcox, 
115  U.  S.  598,  6  Sup.  Ct  189,  29  L.  Ed.  504; 
Merritt  v.  Hozey,  4  Rob.  (La.)  319;  State 
National  Bank  v.  Allen,  39  La.  Ann.  806,  2 
South.  600 ;  Samson's  Estate,  201  Pa.  591, 51 
\t\.  325;  Davis  v.  Upham,  191  111.  372,  61 
N.  B.  76. 

The  proceeding  in  error  will  be  dismissed. 
AH  the  Justices  concurring. 


(73  Kan.  281) 
CULLISON  V.  CULLISON. 
(Supreme  0>nrt  of  Kansas.    March  10,  1906.) 

Divorce— Limitations. 

The  general  statutes  of  limitations  of  this 
state  have  no  application  to  actions  for  divorce. 
[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,   §  232.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Stafford  Ciounty ; 
J.  W.  Brinckerhoff,  Judge. 

Aotion  by  Jof^eph  Cullison  against  Amanda 
CuUison.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed, 
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Inrael  Moore  &  Co.,  for  plaintiff  In  error. 
Paul  R.  Nagle,  for  defendant  in  error. 

GREENE,  J.  The  plaintiff  In  error  brought 
his  action  for  divorce  alleging  extreme  cruel- 
ty. When  he  had  Introduced  his  evidence, 
the  court  sustained  a  demurrer  thereto  on 
the  ground  that  his  cause  of  action  was 
barred  by  the  statute  of  limitations.  It  is 
agreed  that  the  alleged  cruelty  and  the  sep- 
aration occurred  March  12,  1897,  and  the 
petition  for  divorce  was  filed  August  6,  1904. 
The  attorneys  are  to  be  complimented  for  the 
brevity  of  the  record.  The  case-made,  the 
certificate  of  the  judge  thereto,  and  the  fil- 
ing of  the  clerk  of  the  district  court,  together 
with  the  entry  of  appearance  herein,  cover 
less  than  one  page,  and  present  clearly  all 
the  questions  In  the  case. 

The  law  of  divorce  has  been  treated  in 
this  state  as  a  separate  subject,  and  article 
28  of  chapter  80  of  the  General  Statutes  of 
1901  enumerates  the  causes  for  which 
divorces  may  be  granted  and  the  procedure 
therein.  With  the  exception  of  the  manner 
of  obtaining  service  of  summons,  no  reference 
is  made,  directly  or  impliedly,  to  other  pro- 
visions of  the  Code.  The  article  contains  no 
limitations  upon  the  time  within  which  the 
actl(«  may  be  commenced.  The  general 
statutes  of  limitations  either  speciflcally 
name  the  different  causes  of  action  to  which 
the  limitations  apply  or  define  the  nature  of 
such  causes,  so  that  the  different  limita- 
tions and  the  causes  to  which  they  apply  are 
easily  understood.  In  these  statutes  none  of 
the  causes  for  divorce  are  speciflcally  named, 
nor  can  any  of  such  causes  be  classified  with 
those  which  are  defined  In  the  statute.  Some 
states  have  fixed  the  time  within  which  an 
action  for  divorce  may  be  commenced  after 
the  offense.  With  few  exceptions,  these 
statutes  are  generally  applied  to  adultery. 
Independently  of  the  statute,  long  delay  In 
commencing  the  action  has  frequently  been 
taken  Into  accoimt  In  determining  the  sin- 
cerity of  the  party,  but  It  has  always  been 
held  a  subject  of  explanation,  and  has  never 
been  held  to  be  a  bar.  Bishop  on  Marriage, 
Divorce,  and  Separation,  vol.  2.  c.  12. 

The  Judgment  is  reversed.  All  the  Justices 
concurring. 


ZIBOLD  et  al.  v.  RENEER. 
(Supreme  Court  of  Kansas.    March  10.  1906.) 

1.  Intoxicattno  IjIquobs— Civil  Damage 
Suit— Remote  ani>  Pboxima-^e  Injitries. 
T'nder  section  S-iC)  of  the  General  Statutes 
of  1901,  if  a  wife  be  injured  in  her  means  of 
support  as  the  result  of  an  act  committed  by  her 
Intoxicated  husband,  the  person  who  shall  have 
■old  or  Kiven  to  him  the  liquors,  the  use  of 
which  shall  have  produced  the  intoxication,  will 
be  liable  to  her  in  damages.  This  statute  cre- 
ates a  cause  of  action  unknown  to  the  common 
law.  and  authorizes  a  recovery  for  both  proxi- 
mate and  remote  injuries. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  {  454.] 


2.  Same— PETiTioir— CoHsmrcnoif. 

Where,  in  an  action  by  a  wife  for  loss  of 
means  of  support  against  one  who  is  claimed 
to  have  sold  her  husband  intoxicating  liquors, 
by  the  use  of  which  he  became  intoxicated,  it 
Is  alleged  in  the  petition  that,  while  so  intoxi- 
cated, he  committed  a  homicide,  was  convicted 
of  murder  in  the  first  degree,  and  sentenced  to 
death  and  confinement  in  the  penitentiary,  un- 
til such  time  as  an  order  should  be  issued  by  the 
Governor  for  his  execution,  the  allegation  that 
he  was  convicted  of  murder  in  the  first  decree 
is  not.  as  a  matter  of  law,  equivalent  to  an 
allegation  that  he  was  not  intoxicated  when 
he  committed  the  homicide. 
(Syllabus  by  the  Court,) 

Error  from  District  Court,  Atchison  Coun- 
ty;   B.   P.  Hudson,  Judge. 

Action  by  Ruth  Reneer  against  Rosina 
Zibold  and  Emma  Haegelln.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

Waggener,  Doster  &  Orr,  for  plaintiffs  In 
error.  C.  D.  Walker  and  J.  L.  Berry,  for 
defendant   in    error. 


GREENE,  J.  Ruth  Reneer  obtained  a 
judgment  against  Rosina  Zibold  and  Em- 
ma Ilaegelin  upon  a  petition  stating,  sub- 
stantially, that  she  is  the  wife  of  William 
Douglas  Reneer;  that  the  defendants  were 
partners  engaged  in  the  manufacture  and 
sale  of  intoxicating  liquors,  especially  of 
beer,  near  the  southwest  part  of  the  limits 
of  the  city  of  Atchison;  that  on  Sunday, 
June  3,  1900,  the  defendants  and  their  au- 
thorized agents,  Carl  Sbeele  and  Kelly 
Haegelln,  at  the  brewery  of  the  defend- 
ants, unlawfully  sold,  furnished,  and  gave 
to  plaintiff's  husband,  and  J.  Burchart, 
and  O.  T.  Oathout,  quantities  of  beer, 
which  they  drank,  thereby  becoming  in- 
toxicated and  being  made  boisterous,  quar- 
relsome, and  wholly  indifferent  and  obliv- 
ious to  conditions  surrounding  them;  that 
while  in  this  condition  William  D.  Reneer 
shot  and  instantly  killed  Burchart  and 
Oathout;  that  in  consequence  thereof  be 
was  Informed  against,  tried,  and  convicted 
of  murder  in  the  first  degree,  and  was  on 
the  ir>tb  day  of  December,  1900,  sentenced 
to  death,  and  committed  to  the  peniten- 
tiary, there  to  be  confined  and  kept  at 
bard  lal>or  until  his  execution  upon  a  war- 
rant of  the  Governor  of  the  state;  that 
be  still  remains  so  confined,  and  will  ever 
continue  to  be,  until  he  shall  be  executed. 
A  statement  follows  concerning  the  earn- 
ing capacity  of  William  D.  Reneer,  and 
his  age,  and  the  plaintifTs  dependence  ui>- 
on  his  labor  and  personal  earnings  for  her 
means  of  support,  of  which  she  was  de- 
prived as  a  result  of  the  intoxication  of 
her  husband  produced  by  the  use  of  the 
beer  so  furnished  by  the  defendant  to 
him.  A  demurrer  was  Interposed  to  this 
petition,  which  was  overruled.  A  trial 
was  had,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff  in  the  sum  of 
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15,000.  This  proceeding  18  prMecnted  to 
reTerse   the   Judgment 

Several  asslKmaenta  of  error  are  argued 
at  length  in  the  briefs.  The  two  vital 
questions,  howeTer,  are  presented  by  the 
demurrer  to  the  petition.  It  is  contended: 
First,  that  the  petition  shows  apon  its 
face  that  the  sale  of  the  Intoxicating 
liquors  by  the  defendants  to  the  plaintiff's 
husband  was  not  the  direct  and  proximate 
cause  of  her  loss;  second,  that  the  peti- 
tion states  that  Keneer  was  convicted  of 
murder  In  the  first  degree  for  the  killing 
of  Burcbart  and  Oathout,  which  is  condu- 
cive that  he  was  not  intoxicated  when  he 
committed  the  homicide;  and  therefore  the 
act  of  the  defendants  in  furnishing  the  in- 
toxicating liquors  was  not  the  remote 
cause  of  plaintiff's  loss  of  means  of  sup- 
port. 

There  is  no  principle  better  settled  at 
common  law  than  that  recoverable  dam- 
ages must  be  the  proximate  result  of  the 
wrongful  act  complained  of,  or  that  the 
wrongful  act  complained  of  must  be  the 
Immediate  and  proximate  cause  of  the  In- 
jury for  which  a  recovery  is  sought.  As- 
suming that  if  the  plaintiff  be  confined  to 
this  common-law  rule  she  cannot  succeed 
in  ber  action,  the  demurrer  to  the  petition 
should  have  been  sustained,  because  the 
sale  of  the  Intoxicating  liquors  to  Reneer 
and  bis  Intmlcatlon  from  the  use  thereof 
were  not  the  Immediate  and  direct  cause 
of  tbe  piaintitTs  loss.  The  murder,  arrest, 
trial,  conviction,  and  sentence,  resulting  in 
the  confinement  of  her  husband  in  the  pen- 
itentiary, constitutes  an  independent  inter- 
vening cause,  which  was  tbe  proximate 
cause  of  her  loss  of  sapport.  Under  the 
common-law  rule  the  furnishing  of  tbe 
intoxicating  liquor  was  only  the  cause  of 
the  cause.  The  statute  under  which  plain- 
tiff seeks  to  recover  reads:  "Every  wife, 
•  •  *  who  shall  be  injured  in  person  or 
property,  or  means  of  support,  b.v  any  in- 
toxicated ijcrson,  or  In  consequence  of  in- 
toxication, habitual  or  otherwise,  »  •  • 
shall  have  a  right  of  action,  in  lil.i  or  hor 
own  name  against  any  person,  who  shall 
by  selling,  bartering,  or  giving  intoxica- 
ting liquors,  have  caused  the  intoxication 
of  such  person  for  all  damages,  actually 
sustained,  as  well  as  for  exemplary  dam- 
ages; and  a  married  woman  shall  have 
the  right  to  bring  suits,  prosecute  and  con- 
trol the  same,  and  the  amount  recovered, 
tbe  same  as  If  unmarried.  *  *  *"  Gen. 
8t  1901,  S  2465. 

Similar  statutory  provieinns  are  found 
in  several  of  the  states,  but  the  decisions 
of  the  courts  construing  them  are  not  in 
harmony  on  tbe  proposition  contended  for 
by  plaintiff  in  error.  By  the  act  of  Feb- 
ruary 27,  1873,  regulating  the  sale  of  in- 
toxicating liquors,  the  Indiana  statute  pro- 
vided: "In  addition  to  the  remedy  and 
light  of    action    provided  for   in    section 


eight  of  this  act  every  husband,  wife, 
•  •  ♦  or  other  person  who  shall  be  in- 
jured in  person  or  property,  or  means  c' 
support,  by  any  Intoxicated  person,  or  in 
consequence  of  the  Intoxication,  •  •  • 
shall  have  a  right  of  action  *  •  • 
against  any  person,  or  persons  who  shall, 
by  selling,  bartering,  or  giving  away  in- 
toxicating liquors  have  caused  tbe  Intoxi- 
cation, in  whole  or  in  part,  of  such  person." 
Laws  1873,  p.  151,  c.  59,  {  12.  In  the  case 
of  Kracb  et  al.  v.  Heilman,  63  Ind.  517, 
Krach  sold  and  furnished  intoxicating  liq- 
uors to  Heilman,  of  which  he  drank  until 
be  became  so  intoxicated  that  he  was  com- 
pelled to  He  down  in  the  bottom  of  his 
wagon  while  returning  home.  A  barrel  of 
salt  in  tbe  wagon  fell  upon  him  causing 
his  death.  His  widow  brought  an  action 
to  recover  damages  for  her  loss  of  means 
of  support,  and  tbe  court  held  that  she 
could  not  recover  because  the  selling  of 
the  Intoxicating  liquors  to  Heilman  was 
not  the  Immediate  and  proximate  cause  of 
the  plaintifTs  loss.  It  was  said  in  the  opin- 
ion (page  523):  "The  rule  of  law  is  that 
the  immediate,  and  not  the  remote,  cause 
of  an  event  Is  regarded."  The  court's  at- 
tention does  not  appear  to  have  been  turn- 
ed to  the  statute  under  which  the  right  of 
action  was  given,  nor  does  there  appear  to 
have  been  any  attempt  to  discover  its 
meaning.  No  reference  is  made  to  the 
provision  of  the  statute  which  gave  the 
cause  of  action,  nor  any  attempt  made  to 
construe  it,  or  give  its  language  any  mean- 
ing, except  to  determine  that  It  created  a 
new  cause  of  action.  The  doctrine  of  this 
case  was  followed  In  Collier  v.  Early,  54 
Ind.  559,  and  In  Backes  v.  Dant,  65  Ind. 
181,  without  comment  and  without  any 
reference  to  the  statute  or  to  its  applica- 
tion to  such  actions.  Subsequently,  in  the 
case  of  Dunlap  v.  Wagner,  85  Ind.  529,  44 
Am.  Rep.  42,  the  court  criticised  Krach  v, 
Heihnan,  supra,  and  the  cases  following 
It,  In  this  language:  "It  Is  difficult,  if  not 
Impossible,  to  reconcile  the  doctrine  of  the 
case  under  Immediate  mention  with  the 
earlier  cases  of  Fountain  v.  I)raper,  supra 
[49  Ind.  441],  English  v.  Benrd,  supra  [51 
Ind.  489],  and  Barnaby  v.  Wood,  supra  [50 
Ind.  4U5],  or  the  later  one  of  Scblosser  v. 
State  ex  rel.,  55  Ind.  82.  Nor  has  the 
doctrine  anywhere  found  favor;  on  the 
contrary,  it  has  been  disapproved."  Page 
533  of  S3  Ind.  (44  Am.  Rop.  42).  In  the 
Inter  case  of  Homire  v.  Halfman,  156  Ind. 
470,  60  N.  E.  154.  the  defendant  sold  In- 
toxicating liquor  to  plaintiff's  husband  by 
the  use  of  which  he  became  intoxicated, 
and  while  intoxicated  shot  and  killed  Seth 
Nease,  for  which  he  was  convicted  of  mur- 
der and  confined  in  the  penitentiary.  The 
action  was  to  recover  damages  for  loss  of 
support  under  a  statute  somewhat  differ- 
ent in  form,  but  In  substance  and  effect 
Identical  with  the  one  before  tbe  court  in 
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Krach  T.  Heilman,  Bupra.  A  recovery  was 
had,  and  the  court  quoted  and  relied  upon 
the  rule  of  construction  adopted  In  Beers 
T.  Walhlzer,  43  Hun,  254,  infra.  From  an 
examination  of  these  cases  It  will  be  seen 
that  the  common-Jaw  rule  of  recovery  an- 
nounced in  Krach  et  al.  t.  Heilman,  supra, 
Is  not  now  the  law  in  Indiana.  The  In- 
diana statute  1b  worded  like  our  own,  ex- 
cept that  ours  uses  the  words  "In  conse- 
quence of  such  intoxication,"  where  the 
Indiana  statute  uses  the  words  "on  ac- 
count of  the  use  of  such  Intoxicating  liq- 
uors so  sold." 

Our  attention  is  also  called  to  the  cases 
of  Shugart  v.  Egan,  83  111.  56.  25  Am.  Bep. 
359,  Schmidt  et  al.  v.  Mitchell,  84  111.  195, 
25  Am.  Bep.  446,  and  Schulte  v.  Schleeper, 
210  111.  357,  71  N.  B.  325,  wherein  that 
court,  in  construing  a  statute  substantially 
like  our  own,  held  that  the  furnishing  of 
the  intoxicating  liquor  must  be  the  proxi- 
mate cause  of  the  Injury  or  loss  for  which 
a  recovery  Is  sought,  or,  in  other  words, 
that  the  common-law  rule  was  not  changed 
by  the  statute.  It  is  probable  that  there 
are  other  states  which  have  adopted  the 
Illinois  rule  of  construction,  and,  while 
such  precedents  are  of  great  weight,  the 
reasoning  is  neither  convincing  nor  satis- 
factory. The  Legislature  created  a  right 
of  action  unknown  to  the  common  law. 
In  creating  this  new  right,  it  could,  and  did, 
extend  the  rule  to  Include  consequential 
and  remote  damages. 

The  excessive  use  of  Intoxicating  liquors  as 
a  beverage  is  an  unmixed  evil.  The  only 
purpose  accomplished  by  it  Is  to  breed  and 
propagate  vice.  The  legislative  shafts  have 
been  leveled  at  this  practice  in  nearly  If  not 
every  state,  and  In  almost  every  conceivable 
manner  which  looked  toward  its  regulation, 
conti-ol,  or  entire  suppression.  It  Is  quite  in 
accord  with  this  policy  that  Kansas  passed 
the  statute  invoked  by  the  defendant  in  error. 
It  was  known  to  the  Legislature,  as  it  is  to 
all  other  persons,  that  the  use  of  intoxicating 
liquors  as  a  beverage  makes  drunkards ;  that 
an  intoxicated  person  is  incapable  of  caring 
for  himself,  is  always  In  danger  of  being  in- 
jured, and  is  likely  to  inflict  Injury  upon 
others,  at  the  cost  of  his  liberty,  possibly  his 
life;  that  he  habitually  neglects  his  busi- 
ness and  family;  that  the  harm  resulting 
from  the  excessive  use  of  Intoxicating  liq- 
uors always  falls  most  pitilessly  upon 
the  dependents  of  the  user,  not  Infre- 
quently pauperizing  himself  and  family.  The 
idea  naturally  suggested  Itself  to  the  Legis- 
lature that,  if  the  sellers  of  intoxicants  were 
made  liable  to  those  who  should  sustain  in- 
jury to  person  or  property  or  means  of  sup- 
port, by  an  intoxicated  person  or  In  con- 
sequence of  Intoxication,  the  hazard  would  be 
so  great  that  fewer  persons  would  engage  in 
the  business,  and  those  who  would  engage  in 
It  would  exercise  more  caution.  The  Ijcgis- 
lAture  therefor*  gave  a  cause  of  action  and 


created  a  liability  for  these  Injuries  where 
none  existed  at  common  law.  It  is  apparent 
that  It  was  the  intention  of  the  Legislature 
to  make  this  remedy  effective  and  of  practical 
utility,  and  that  its  enforcement  should  not 
be  hampered  by  technical  common-law  rule.s. 
It  was  intended  to  provide  a  remedy  against 
the  persons  furnishing  the  liquor  which 
should  produce  the  intoxication,  where  the 
Injuries  sustained  in  person,  property,  or 
means  of  support  should  result,  in  whole  or 
in  part,  from  such  Intoxication.  Any  other 
construction  would.  In  a  large  measure,  de- 
feat the  object  of  the  statute.  Persons  who 
are  openly  engaged  in  a  business  prohibited 
by  law,  the  results  of  which  are  to  enrich 
themselves  and  make  paupers  and  criminals 
of  others,  have  no  complaint  against  a  liberal 
construction  of  a  statute  intended  to  make 
them  responsible  In  civil  damages  to  those 
who  have  been  Injured  as  a  result  of  the  il- 
legal traflBc  In  which  they  are  engaged. 

This  court  does  not  stand  alone  in  this 
construction  of  the  statute.  There  are  many 
cases  which  hold  that  these  statutes,  creating 
a  new  cause  of  action,  by  their  terms  clearly 
eliminate  the  common-law  rule  of  proximate 
cause,  and  bold  that  the  plaintiff  may  recover 
where  the  loss  sustained  is  the  result  of  in- 
toxication induced  in  whole  or  in  part  by 
liquors  furnished  by  the  defendant.  Among 
these,  the  leading  case  is  Beers  v,  Walhlzer, 
supra.  The  statute  under  consideration  was 
substantially  like  ours.  The  facts  upon 
which  the  plaintiff  relied  were  that  the  de- 
fendant sold  her  husband  intoxicating  liquors, 
the  use  of  which  caused  him  to  become  in- 
toxicated, and  while  intoxicated  and  in  con- 
sequence thereof  he  shot  and  killed  one  Bar- 
fleld,  for  which  he  was  arrested,  convicted, 
and  sentenced  to  a  term  of  years  In  the  peni- 
tentiary. The  contention  there,  as  here,  was 
that  the  selling  of  the  Intoxicating  liquor 
was  not  the  proximate  cause  of  the  loss  sus- 
tained by  the  plaintiff.  It  was  said  in  the 
opinion :  "Under  the  act  It  Is  necessary  that 
two  facts  should  concur,  besides  the  sale  or 
gift  of  the  liquor  by  the  defendant,  to  con- 
stitute a  cause  of  action,  to  wit.  Intoxication 
resulting  from  its  use,  in  whole  or  in  port, 
and  the  loss  of  the  means  of  support  by  the 
plaintiff  in  consequence  of  such  intoxication. 
The  statute  requires  nothing  more.  The  act 
itself  establishes  a  rule  of  evidence,  appli- 
cable to  and  controlling  in  all  cases  arising 
under  its  provisions,  which  in  some  respects 
is  new,  and  has  produced  a  radical  change  of 
the  common-law  rule.  The  statute  makes  no 
distinction  whether  the  loss  of  the  means  of 
support  Is  the  direct  or  remote  result  of  the 
intoxication.  It  only  requires  that  It  should 
be  established  that  the  loss  of  the  means  of 
support  Is  the  result  of  such  intoxication." 
This  doctrine  was  approved  and  followed  In 
Homire  v.  Halfman,  supra.  In  Bertholf  v. 
O'Bellly,  74  N.  T.  509,  30  Am.  Bep.  323,  the 
court  said :  "The  I^egislature  *  •  •  may 
change  the  rule  of  the  common  law,  which 
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looks  only  to  the  proxliuote  cause  of  the 
mischief.  In  attaching  legal  responsibility, 
and  allow  a  recovery  to  be  had  against  those 
whose  acts  contributed,  although  remotely, 
to  produce  it  This  is  what  the  Legislature 
has  done  in  the  act  of  1873."  In  Volans  v. 
Owen  et  al..  74  N.  T,  526,  529,  30  Am.  Rep. 
;J37,  it  was  remarked :  "Both  direct  and  con- 
setiuential  injuries  are  plainly  Included  in  the 
remedy  given,  and  the  Legislature,  by  giving 
a  right  of  action  for  injury  to  'means  of  sup- 
port'—a  cause  of  action  unknown  to  the  com- 
mon law — evidently  Intended  to  create  a  new 
giound  and  right  of  action."  In  Mead  r. 
.Stratton  et  al.,  87  N.  T.  493,  41  Am.  Rep.  386, 
It  was  held  that  the  statute  provided  for  a 
recovery  by  action  for  Injuries  to  person  or 
property,  or  means  of  support,  without  any 
restriction  whatever,  and  that  both  direct 
and  consequential  injuries  were  included.  It 
is  evident  that  the  Legislature  Intended  togo, 
in  such  a  case,  far  beyond  anything  known 
to  the  common  law,  and  to  provide  a  remedy 
for  Injuries  occasioned  by  one  who  was  in- 
strumental in  producing,  or  who  caused,  such 
Intoxication.  The  same  Interpretation  was 
place<l  upon  the  statute  in  Neu  v.  McKechnie 
et  al.,  95  X.  T.  632.  47  Am.  Rep.  89. 

The  contention  that  the  allegation  In  the 
petition  that  Reneer  was  convicted  of  murder 
In  the  first  degree  is  conclusive  that  he  was 
not  Intoxicated  when  lie  committed  the  homi- 
cide cannot  be  sastalned.  The  reasoning 
upon  this  proposition  Is  that  one  cannot  be 
convicted  of  murder  In  the  first  degree  who 
Is  intoxicated  at  the  time  of  the  commission 
of  the  homicide.  Intoxication  is  not  of  Itself 
a  defense  to  a  charge  of  murder  in  the  first 
degree.  It  does  not  follow  that,  because  a 
man  is  Intoxicated,  his  mind  Is  necessarily 
so  enfeebled  thereby  that  he  is  incapable  of 
deliberating  or  forming  a  purpose.  One  may 
tie  intoxicated  and  entertain  and  act  fl'om 
niali(.-e.  He  may  be  intoxicated  and  enter- 
tain a  determination  to  coinuilt  murder.  In- 
deed, the  intoxication  may  suggest  tlie  mur- 
derous thought.  For  n  person  to  be  too  drunk 
to  entertain  an  Intent  to  kill  It  would  seem 
that  he  would  have  to  be  too  drunk  to  en- 
tertain an  intent  to  shoot.  State  v.  White, 
14  Kan.  538:  State  v.  Jlowry,  37  Kan.  309, 
l.'i  Pac.  282 :  State  v.  O'.Neil,  51  Kan.  C51,  33 
Fac.  287.  24  L.  R.  A.  5.">. 

The  other  assignments  of  error  have  been 
examined,  and  nothing  prejudicial  to  the 
plaintiflTs  in  error  is  found. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


STATE  r.  LEARNED. 

(Supreme  Court  of  Kansas.    March   10,  1906.) 

1.  Criminal  Law— Formeb  Conviction— Dis- 
tinct Offknse. 

A  plea  in  bar  of  prosecution  for  incest,  by 
a  man.  whicli  sets  forth  that  he  has  been 
tried  for  and  acquitted  of  the  crime  of  statu- 


tory rape  upon  the  same  woman  for  the  same 
act  is  not  a  good  plea. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  §  403.] 

2.  Incest — Defenses. 

Neither,  in  such  case,  is  it  a  good  plea 
in  bar  nor  a  sufficient  ground  for  quashing  the 
information,  that  the  action  against  the  woman, 
particeps  criminis,  has.  on  request  of  the  county  ■ 
attorney,  been  dismissed  and  barred  as  to  her, 
for  the  purpose  of  making  her  a  witness  for 
the  state. 

3.  Same— What  Constitutes. 

A  man  may  be  guilty  of  incest  with  a  girl 
under  18  years  of  age. 

4.  Same — Information- Sdfpicienct. 

A  count  of  an  information  which  charges 
that  at  a  certain  time  and  place,  within  the 
jurisdiction  of  the  court,  a  man  (naming  him) 
and  a  woman  (naming  her),  he  being  a  married 
man  and  the  grandfather  of  the  woman  and  she 
being  an  unmarried  woman  and  being  his  grand- 
daughter, "did  then  and  there  unlawfully,  fel- 
oniously and  inccKtuousIy  have  sexual  inter- 
course with  each  other"  is  sufficient,  and  it 
IS  not  requisite  to  allege  that  they  did  "commit 
adultery  with  each  other''  or  did  "commit  for- 
nication with  each  other." 

[Ed.  Note. — For  cases  in  point,  see  vol.  27. 
Cent  Dig.  Incest,  J  9.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  <3ourt,  Stafford  Coun- 
ty ;  J.  W.  BrlDckerhofF,  Judge. 

William  Learned  was  indicted  for  crime. 
An  order  to  quash  information  as  to  certain 
counts  sustained,  and  the  state  appeals.  Re- 
versed. 

Ou  the  20th  day  of  April,  1905,  the  county 
attorney  of  Stafford  county,  Kan.,  filed  an 
information  In  the  district  court  against  W. 
M.  Learned  and  Bertha  M.  Austin  charging 
or  attempting  to  charge  both  of  said  defend- 
ants jointly  with  Incest  with  each  other. 
There  were  six  counts  In  the  iuforraatlon. 
The  first  count  charged  the  ofl'ense  on  the 

day  of  July,  1903,  the  second  count  ou 

the day  of  November,  1903,  the  third 

count  on  the day  of  November,  1903. 

The    fourth    and   fifth    counts    charged   the 

offenses  having  been  committed  on  the 

day  of  February,  1904,  and  subsequent  to  the 
12th   day   of    the   month.    The   sixth    count 

alleged  the  offense  on  the day  of  June, 

1904.  Each  count  after  the  first,  charges 
that  the  offense  therein  alleged  is  separate 
and  distinct  from  any  offense  charged  in  any 
other  count  In  said  information.  .At  the 
October,  1905,  term  of  court,  said  case  being 
called,  the  county  attorney  requested  the 
court  to  discharge  Bertha  M.  Austin  for  the 
purpose  o?  using  her  as  a  witness  in  said 
action  which  request  was  allowed.  She  was 
discharged,  and  the  action  was  abated  as  to 
her.  Thereupon  the  defendant,  Learned,  filed 
his  plea  in  bar  to  the  first  five  counts  of  said 
Information  and,  for  grounds  thereof,  al- 
leged that  prior  to  the  8th  day  of  February, 
1005,  an  Information  had  been  duly  filed 
against  him  in  said  district  court  of  Stafford 
county,  charging  him  with  the  crime  of  statu- 
tory rape  against  the  person  of  said  Bertha 
M.  Austin;  that  on  the  8th  day  of  February, 
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1966,  said  court  having  full  jurisdiction  of  the 
premises,  be  bad  been  tried  by  the  Jury  on 
said  charge  tbereln  and  was  acquitted;  that 
the  offense  of  which  he  had  been  acquitted  was 
the  same  as  the  offenses  set  out  in  counts  1, 
2,  3,  4,  and  5,  and  that  be  should  not  again 
be  put  In  Jeopardy  so  far  as  said  counts  were 
concerned.  The  state  filed  its  answer  and 
admitted  the  trial  and  acquittal  of  Learned, 
as  alleged,  but  alleged  that  only  one  offense 
was  charged  In  the  former  action,  and  that  It 
was  not  the  same  offense  as  charged  in  counts 
1,  2,  3,  4,  and  5,  in  this  action.  That  said 
former  offense  of  which  Learned  was  acquit- 
ted, and  the  Qve  offenses  charged  In  the 
Information  in  question  were  not  the  same  in 
law  nor  in  fact,  and  that  the  only  matter  in- 
rolved  in  said  former  action  was  whether  said 
Learned  had  sexual  intercourse  with  Bertha 
M.  Austin  prior  to  the  12th  day  of  February, 
1904,  and  subsequently  to  the  Ist  day  of 
January,  1904.  It  was  also  alleged  in  said 
answer  and  admitted  by  the  defendant. 
Learned,  that  Bertha  M.  Austin  became  18 
years  of  age  on  the  12th  day  of  February, 
1904.  To  this  answer  the  defendant.  Learn- 
ed, filed  a  general  demurrer.  On  the  hearing 
thereof  the  court  sustained  said  demurrer  so 
far  as  the  same  related  to  counts  1,  2,  and  3 
of  the  information,  and  abated  the  actions  as 
to  said  counts  and  overruled  the  same  as  to 
counts  4  and  5.  The  state  reserved  the  ques- 
tion as  to  the  ruling  on  counts  1,  2.  and  3. 
Thereupon  the  defendant.  Learned,  filed  his 
motion  to  quash  the  information  as  to  counts 
4,  5,  and  6,  which  motion  was  by  the  court 
sustained,  and  to  which  ruling  the  state 
excepted,  and  reserx'ed  the  question,  and, 
being  tendered  leave  to  amend  the  informa- 
tion, elected  to  stand  thereon,  and  brings  the 
case  to  this  court  for  review. 

C.  C.  Coleman.  Atty.  Gen.,  G.  W.  Alfoi-d. 
T.  W.  Moseley,  R.  H.  Beals,  and  C.  G.  Webb, 
for  the  State.  Falrchild  &  Lewis  and  U. 
C.  Sluss,  for  appellee. 

SMITH,  J.  (after  stating  the  facts).  The 
distinctive  ingredient  of  the  crime  of  Incest 
is  the  relationship  of  the  parties  while  the 
distinctive  ingredient  of  the  crime  of  statu- 
toi-y  rape  Is  the  youthfulness  of  the  female. 
The  evidence  necessary  to  convict  of  Incest 
would  not  be  suflScient  to  convict  of  statutory 
rape,  as  there  need  be  no  evidence  as  to  the 
age  of  the  female.  On  the  other  hand,  evi- 
dence that  would  convict  of  statutory  rape 
would  not  suffice  to  convict  of  incest  as  the 
relationship  Is  wanting.  Hence  the  crimes, 
altliough  committed  by  the  same  act,  are 
different  crimes,  and  a  prosecution  for  one  is 
no  bar  to  a  prosecution  for  the  other.  State 
V,  Patterson,  66  Kan.  447,  71  Pac.  860. 

The  plea  in  bar  as  to  the  first  five  counts 
of  the  information  and  also,  subsequently, 
the  motion  to  quash  the  last  three  counts  art-* 
based,  in  part,  uix>n  the  dismissal  and  barriug 
of  the  action  as  to  Bertha  M.  Austin,  which 
was  done  for  the  purpose  of  using  her  as  a 


witness  against  her  oodefendant.  Learned. 
This  ground  Is  untenable.  The  two,  particeps 
crlminis,  are  Jointly  charged,  and  one  may  be 
tried  and  convicted  without  the  other.  This 
is  held  to  be  the  law  in  states,  even  where 
the  concurrent  consent  of  both  parties  is  es- 
sential to  constitute  the  crime.  16  Am,  & 
Eng.  Encyc.  of  L.,  135.  The  case  of  the  State 
V.  Hook,  4  Kan.  App.  451,  46  Pac.  44,  which 
holds  to  the  contrary  is  disapproved.  Again 
It  is  urged  that  the  plea  In  bar  as  to  the  first 
three  counts  of  the  information,  at  least, 
should  have  been  sustained  as  the  answer  to 
the  plea  admitted  that  the  girl  was  under 
18  years  of  age  at  the  times  each  of  these 
offenses  were  alleged  to  have  been  committed, 
and  that,  by  our  statute,  an  essential  ingred- 
ient of  the  offense  is  the  Joint  criminality, 
and  that  it  can  be  committed  only  by  the 
concurrent  consent  of  the  man  and  the  woman : 
that  by  the  laws  of  this  state  a  female  under 
18  years  of  age  is  incapable  of  consenting 
to  sexual  intercourse.  The  Supreme  Courts 
of  several  states  have  held  that  the  assent  of 
both  to  the  act  is  essential,  while  in  several 
other  states  it  is  held  that  the  con.^ent  of  both 
Is  not  eEsential.  16  Am.  &  Bug.  Encyc.  of  L., 
135.  In  all  of  the  states  which  hold  the  as- 
sent of  both  is  not  essential,  the  statutes  are 
very  different  from  ours.  No  statute  of  any 
state  has  been  found  by  the  writer  which 
seems  more  strongly  to  imply  that  the  Joint 
consent  is  requisite  than  our  own.  Our  sta- 
tute denounces  the  penalty  against  both 
equally.  The  statutes  of  some  of  the  states 
do  not  The  inquiry  then  arises,  can  a  girl 
under  the  age  of  18  years  consent  to  the  act 
of  sexual  intercourse,  with  one  witliin  the 
degrees  of  relationship  within  which  mairiage 
is  Incestuous  and  void,  and  thus  become  guilty 
of  Incest?  If  not,  why  not?  There  is  no 
statutory  provision  and  no  common-law  rule 
to  the  contrary.  Section  2016.  General  Sta- 
tutes of  1901,  commonly  called  the  age  of  con- 
sent law,  simply  provides,  "every  person  who 
shall  be  convicted  of  rape,  either  by  carnally 
and  unlawfully  knowing  any  female  under 
the  age  of  18  years  or,"  etc.  This  does  not 
disqualify  the  female  under  18  years  from 
consenting,  but  provides,  in  effect,  that  her 
consent  is  no  defense;  that  notwithstanding 
her  consent  the  act,  on  the  part  of  the  man, 
constitutes  the  crime  of  rape.  State  t. 
Woods,  49  Kan.  237.  30  Pac.  520;  State  ▼. 
White,  44  Kan.  520,  25  Pac.  33.  We  answer 
the  above  question  in  the  afDrmatlve.  A 
female  under  the  age  of  18  years  may  be 
guilty  of  the  crime  of  Incest. 

The  only  question  remaining  la  whether 
the  motion  to  quash  counts  4,  5,  and  6,  should 
have  been  sustained  on  the  ground  that  said 
counts  do  not  state  the  offense  "with  such 
degree  of  certainty  that  the  court  may  pro- 
nounce Judgment  upon  conviction,  according 
to  the  right  of  the  case."  We  answer  this 
question  In  the  negative.  The  statute  (sec- 
tion 2219,  Gen.  St.  1901)  reads:  "Persons 
within  the  degrees  of  consanguinity  within 
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which  marriages  are  by  law  declared  to  be 
Incestuous  and  void  •  •  •  who  shall 
commit  adultery  or  fornication  with  each 
other  •  •  •  shall,  upon  conviction,  be 
punished,"  etc.  These  counts  of  the  informa- 
tion in  addition  to  the  time  and  venue  of  the 
alleged  offense  and  the  relationship  of  the 
parties,  charged:  "That  •  *  *  one  Wil- 
liam Learned,  being  then  and  there  a  married 
man,  and  one  Bertha  M.  Austin,  being  then 
and  there  an  unmarried  female,  did,  then  and 
there  unlawfully,  feloniously  and  Incestitous- 
ly  have  sexual  Intercourse  with  each  other." 
It  Is  said,  to  be  requisite,  the  charge  must 
be  that  they  committed  adultery  with  each 
other,  or  that  they  committed  fornication 
with  each  other.  It  has  been  so  frequently 
decided  by  this  court  that  It  Is  not  requisite 
that  the  exact  language  of  the  statute  be  used, 
but  that  other  language  of  lilce  Import  may 
be  employed;  that  the  citation  of  the  cases 
Is  unnecessary.  The  language  used  is  the 
exact  equivalent  of  the  statutory  words,  and 
each  of  these  counts  contain  "a  statement  of 
the  facts  constituting  the  offense,  in  plain  and 
concise  language  without  rQ)etitlon."  Sec- 
tion 5545,  Gen.  St.  1901.  "If  a  married  man 
have  criminal  intercourse  with  his  own 
daughter,  she  being  a  single  woman,  he  Is 
guilty  of  Incestuous  adultery,  and  she  of 
incestuous  fornication."  Cook  v.  State  of 
Georgia,  11  Ga.  53, 56  Am.  Dee.  410. 

The  order  of  the  district  court  sustaining 
the  plea  in  bar  as  to  counts  1,  2,  and  3,  the 
Judgment  thereon,  the  order  sustaining  the 
motion  to  quash  as  to  counts  4,  5,  and  6, 
with  the  order  of  dismissal  of  the  action  are 
vacated,  and  the  case  is  remanded  for  further 
proceedings.    All  the  Justices  concurring. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  MORRISON. 
(Supreme  Court  of  Kansas.    March  10,  1906.) 

1.  Raii-boads  —  Friqhtenino   Horses— Pbi- 

VATE   CROR."?rNG. 

Assnminn  that,  where  a  private  road  cross- 
es a  railroad  track  by  means  of  a  subway,  the 
situation  is  such  as  to  authorize  a  court  to 
submit  to  a  jury  the  question  whether  the  rail- 
road company  owes  to  one  about  to  use  or 
actually  using  such  crossing  a  duty  to  give 
warning  of  the  approach  of  a  train,  the  omis- 
sion to  give  such  warning  cannot  be  made  the 
ba.<!i8  of  a  recovery  for  injuries  received  in  a 
runaway  by  one  whose  boras  is  frightened  by 
a  pas-sing  train,  after  he  has  driven  through  the 
subway  and  is  traveling  upon  a  road  parallel 
with  the  track,  although  he  is  but  50  feet  from 
the  crossing. 

fEd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §§  1241-1244.] 

2.  Same— EviDESCE. 

In  the  case  stated  in  the  foregoing  para- 
graph, the  nonliability  of  the  company  is  not 
affectcil  by  the  further  fact  that  the  place 
where  the  plaintiff's  horse  was  frightened  wai 
rendered  one  of  peculiar  danger,  because  the 
road  was  there  confined  in  a  narrow  lane  by 
a  barbed  wire  fence  paralleling  the  railroad. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  County » 
Q.  P.  Aikman,  Judge. 


Action  by  M.  H.  Morrison  against  the  St. 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

L.  F.  Parker  and  W.  F.  Evans,  for  plain- 
tiff in  error.  T.  A.  Kramer,  for  defendant  lu 
error. 

MASON,  J.  A  horse  which  M.  H.  Morri- 
son was  driving  became  frightened  at  a  pass- 
ing train  of  the  St.  Louis  &  San  Francisco 
Railroad  Company  and  ran  away.  Mr.  Mor- 
rison was  thrown  out  of  his  buggy  and  seri- 
ously Injured.  He  sued  the  railroad  com- 
pany and  recovered  a  Judgment  for  $1,925, 
from  which  the  defendant  prosecutes  error. 
Tlie  only  question  necessary  to  be  considered 
Is  whether  there  was  any  evidence  tending 
to  show  that  the  Injury  was  the  result  of  the 
breach  of  any  duty  which  the  company  owed 
to  the  plaintiff. 

In  the  vicinity  of  the  place  where  the  In- 
Jury  occurred  the  railroad  track  runs  north 
and  south  and  crosses  a  small  stream  known 
as  the  south  branch  of  Hickory  creek.  Two 
wagon  roads  on  the  east  side  of  the  railroad, 
one  coming  from  the  north,  the  other  from 
the  southeast,  unite  at  this  point,  and,  par- 
alleling the  bed  of  the  stream,  pass  under 
the  railroad  track  and  immediately  turn 
south.  These  roads  are  not  highways,  but 
they  have  long  been  used  by  the  owner  of 
the  land,  bis  neighbors,  and  others  to  such 
an  extent  that  ruts  have  been  worn  render- 
ing them  plainly  visible.  The  railroad  track 
south  of  the  creek  is  straight  for  some  60 
or  70  rods,  and  then  turns  and  Is  hidden  from 
sight  by  trees  and  bluffs.  At  the  creek  the 
wagon  roads  descend  somewhat  sharply  to 
pass  under  the  track,  and  from  the  low 
ground  the  view  Is  cut  off  within  60  feet  or 
so  by  the  trees  and  the  higher  ground.  On 
the  west  side  of  the  railroad  the  wagon  road 
runs  south  through  a  narrow  lane.  Inclosed 
between  the  railroad  on  the  one  side  and  a 
barbed  wire  fence  on  the  other.  These  con- 
ditions have  existed  for  many  years.  On 
the  day  of  the  accident  the  plaintiff  had  bus- 
iness which  rendered  It  desirable  for  him 
to  make  use  of  the  crossing  described.  He 
drove  toward  It  upon  the  road  that  comes 
up  from  the  southeast.  As  he  neared  the 
railroad  track,  he  listened  for  a  train  and 
looked  down  the  track,  as  far  south  as  It  was 
visible.  Not  seeing  or  hearing  anything  to 
Indicate  the  approach  of  a  train,  he  drove  un- 
der the  track  and  turned  south.  He  had 
Just  reached  the  high  ground  and  entered  the 
lane  already  described,  and  was  pursuing 
bis  course  south,  being  some  50  or  60  feet 
from  the  crossing,  when  a  train  going  north 
passed  him,  frightening  his  horse  and  occa- 
sioning the  injuries  for  which  he  asked  dam- 
ages. No  whistle  was  blown  or  bell  sound- 
ed as  the  train  approached  the  crossing.  The 
contention  of  the  plaintiff  Is  that  the  jury 
.vere  warranted  in  concluding  that  the  situa- 
tion and  surroundings  of  this  crossing  Im- 
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posed  a  duty  upon  the  company  to  have  a 
signal  given  whenever  a  train  approached  It, 
and  that  the  omission  to  give  such  a  signal 
In  this  ease  was  an  act  of  negligence  toward 
the  plaintiff  which  caused  his  Injury.  The 
soundness  of  this  contention  constitutes  the 
wliole  subject  of  inquiry.  It  Is  not  claimed 
tliat  auy  of  the  train  crew  knew  of  the  situa- 
tion of  the  plaintiff,  but  that  they  were 
chargeable  with  notice  of  the  existence  of 
the  roads,  and  were  bound  to  assume  that 
there  might  be  travelers  at  the  crossing. 

It  is  substantially  conceded  that  the  road 
was  not  of  such  a  character  as  to  be  within 
the  terms  of  the  statute  (section  1323,  Gen. 
St.  1901),  requiring  a  whistle  to  be  sounded 
upon  the  approach  of  a  locomotive  to  a  pub- 
lic crossing.  But  It  is  insisted  that.  Inas- 
much as  this  crossing  was  so  situated  that 
one  about  to  use  it  could  not  see  far  enough 
down  the  track  to  give  him  adequate  warn- 
ing of  the  coming  of  a  train,  the  case  falls 
within  the  rule  stated  in  Roach  v.  St.  J.  & 
I.  R.  Co.,  55  Kan.  654,  41  Pac.  904,  where  it 
was  held  that  whether  It  Is  negligence  for  an 
engineer  to  omit  to  give  a  signal  near  a  pri- 
vate crossing  is  or  may  be  a  question  for  the 
determination  of  a  jury.  Whether  this  rule 
should  ever  be  applied  to  any  crossing,  ex- 
cept where  the  wagon  road  and  railroad 
track  are  upon  the  same  grade,  is  a  question 
upon  wliicli  the  authorities  differ.  In  Mass- 
achusetts it  is  held  that  it  should  not,  but  In 
Pennsylvania  and  Kentucky  the  decisions 
are  to  the  contrary.  See  Favor  v.  Boston  & 
Lowell  Railroad  Coriioration,  114  Mukk.  330, 
19  Am.  Rep.  StU;  Pennsylvania  R.  R.  Co.  v. 
Baruett,  59  Pa.  259,  98  Am.  Dec.  340;  Ru- 
pard  V.  Chesapeake  &  O.  R.  Co.  (Ky.)  11  S. 
W.  70,  7  L.  R.  A.  316.  In  Wisconsin  and  In 
Georgia  it  is  held  that  statutes  requiring  a 
whistle  to  Ijo  sounded  whenever  a  locomo- 
tive approaches  a  public  crossing  have  no  ap- 
plication to  any  but  grade  crossings,  for  the 
reason  that  only  in  such  cases  is  there  any 
common  use  of  the  highway,  or  possibility  of 
actual  collision,  although  in  both  states  It  is 
recognized  that  the  frightening  of  horses  is 
one  of  the  dangers  Intended  to  be  guarded 
against  by  such  statutes.  See  Jensen  v.  C, 
St.  P.,  M  &  O.  Ry.  Co.,  86  Wis.  589,  57  N.  W. 
359,  22  I..  R.  A.  (iSO;  McEiroy  v.  Ga., 
C.  &  X.  Ry.  Co.  (Ga.)  25  S.  E.  4.S9;  Ransom 
v.  C,  St.  P..  M.  &  O.  Ry.  Co.,  62  Wis.  178, 
22  X.  W.  147,  51  Am.  Rep.  718;  Bowen 
V.  Gainesville,  .7.  &  S.  R.  Co..  95  Ga.  688, 
22  S.  E.  695.  See,  also,  in  this  connection. 
Skinner  v.  N.  Y.  O.  &  W.  R.  Co.  (Sup.) 
M  X.  Y.  Supp.  325.  Whether  the  rail- 
road company  may  be  held  in  any  case  to 
owe  a  duty  to  one  who  is  using  or  is  about 
to  use  a  iirivate  subway  under  its  track,  to 
give  timely  notice  of  tlie  approach  of  a  train, 
need  not  now  be  determinetl,  as  we  conclude 
that,  however  that  question  might  be  decided, 
no  liability  against  the  defendant  is  show: 
in  this  case,  for  the  reason  tliat  at  the  time 
of  tlio  Injury  the  plaintiff  had  crossed  under 


the  railroad  track  and  was  traveling  upon  a 
road  parallel  to  it. 

It  is  true  that,  under  statutes  requiring 
signals  to  be  given  upon  the  approach  of  a 
train  to  a  public  crossing.  It  has  been  held, 
altliough  there  Is  some  conflict  In  the  deci- 
sions, tliat  tlie  railroad  company  owes  the 
duty  to  give  such  warning  not  only  to  per- 
sons alK>ut  to  use  or  actually  using  the  cross- 
ing, but  also  to  those  traveling  upon  the 
highway  in  the  vicinity.  But  in  these  cases 
the  liability  of  the  railroad  is  based  upon  the 
very  terms  of  the  statute;  the  theory  adopt- 
ed being  that  tlie  violation  of  a  positive  duty 
enjoined  by  the  Legislature  gives  a  cause  of 
action  to  any  one  who  suffers  Injury  by 
reason  of  such  violation  and  whose  protec- 
tion may  reasonably  be  supposed  to  have 
been  to  any  extent  within  tlie  legislative 
contemplation.  It  Is  not  to  be  Inferred  from 
these  decisions  tliat,  in  the  absence  of  a  stat- 
ute, or  in  the  case  of  a  private  crossing,  to 
which  the  statute  does  not  apply,  the  same 
doctrine  would  Justify  a  court  or  jury  in 
awarding  damages  to  one  whose  horse  was 
frightened  by  a  train  elsewhere  than  at  a 
crossing.  In  the  present  case  any  duty  Uiat 
the  railroad  company  may  have  owed  the 
plaintiff  did  not  arise  from  the  fact  that  he 
was  using  a  road  which  approached  near  to 
the  track,  but  from  his  use  of  a  road  which 
actually  crossed  It,  although  at  a  different 
grade.  It  is  obvious  that,  where  a  highway 
lies  near  to  a  railroad,  there  is  some  danger 
of  accidents  resulting  from  horses  being 
frightened  by  passhig  trains,  and  that  this 
danger  would  be  less  if  timely  notice  should 
be  given  of  their  approach.  But,  so  far  as 
we  are  aware,  it  has  never  been  contended 
on  tills  account  that  there  was  an  oblipttion 
on  the  part  of  those  operating  trains  to  give 
any  signal  upon  api)roaching  a  place  where 
the  highway  and  railroad  track  come  close 
together  witiiout  crossing.  Where  the  road 
and  track  lie  parallel  for  a  considerable  dis- 
tance, this  would  I)e  imjiracticable,  as  Involv- 
ing a  continuous  sounding  of  tlie  whistle  or 
ringing  of  the  bell.  This  consideration  does 
not  constitute  the  reason  for  not  exacting 
such  a  requirement,  however.  It  could  in- 
deed have  little  api>licatiou  where  a  highway 
conips  up  to  the  railroad,  and  then  turns 
sharply  away  again.  In  such  a  situation 
tliere  might  be  sufficient  reason  for  giving  a 
signal  to  justify  legislation  compelling  it,  but 
to  demand  it,  in  the  absence  of  such  an  en- 
actment, would  be  to  recjuire  too  dose  a 
balancing  of  proliabllitics  on  the  part  of  the 
eiiii)loy6  ill  cliargo  of  the  engine.  The  very 
sounding  of  the  whistle  involves  an  appreci- 
able addition  to  the  risk  of  frightening 
liorscs  even  at  a  considerable  distance.  The 
law  reports  show  that  claims  against  rail- 
road companies  for  causing  runaways  by  the 
giving  of  signals,  if  not  as  common  as  those 
based  upon  an  omission  to  give  them,  are 
far  from  infrequent.  It  may  be  that  the 
risk  of  an  injury  resulting  from  the  horse  of 
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a  traveler  being  frlgliteued  by  a  train  wbile 
actually  usiug  tbe  crossing  under  tbe  track 
was  so  great  that,  as  against  that  risk,  a 
jury  ml^t  well  say  tbat  it  was  incumbent 
uiK>n  tlie  agents  of  the  railroad  company  to 
give  a  signal  of  tbe  approach  of  a  train.  If 
so,  tbe  duty  resulted  from  tbe  special  dan- 
ger at  that  very  place,  and  not  from  the  gen- 
eral danger  Involved  in  the  proximity  of  the 
wagon  road  to  tbe  railroad  track.  The  plain- 
tiff, not  having  been  injured  by  tbe  only 
peril  against  which  it  could  have  been  the 
duty  of  the  trainmen  to  protect  bim  b.v  the 
giving  of  a  warning,  bad  no  ground  of  re- 
covery against  tbe  company. 

In  tbe  argument  some  stress  has  been 
laid  uiion  the  fact  that  tbe  place  where  the 
plaintiff's  horse  took  fright  was  rendered  one 
of  i>eculiar  danger  by  reason  of  tbe  road's 
being  confined  to  such  narrow  limits  by  tbe 
4>arbed  wire  fence.  Tliis  was  not  a  condi- 
tion for  which  the  defendant  was  in  any  way 
responsible.  If  such  a  condition  existed 
elsewhere  tlian  near  the  crossing.  It  would 
not  Impose  a  duty  to  signal  upon  the  ap- 
proach of  a  train.  It  had  no  necessary  con- 
nection with  the  crossing.  Its  existence  in 
proximity  thereto  was  purely  incidental. 
Tbe  special  and  peculiar  danger  resulting 
from  the  placing  of  a  fence  outside  of  the 
road  so  near  the  track  was  not  one  of  which 
the  railroad  company  was  required  to  take 
notice,  and  against  which  It  could  be  requir- 
ed to  guard  by  the  giving  of  signals  with 
reference  thereto. 

For  the  reasons  stated  the  Judgment  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  <n  accordance  herewith.  All  the 
Justices  concurring. 


ELECTRIC    RY.,    LIGHT    &    ICE    CO.    v. 
BRICKELL. 

(Supreme  Court  of  KansaH.    March  10,  1906.) 

1.  THIAIr-DBMORBEB  TO   EVIDENCE. 

Where,  in  an  action  for  damaxes,  on  ac- 
count of  |>er8onal  injurie.s,  the  defendant  demurs 
to  the  evidence  of  the  plaintiff  on  the  groand 
that  it  appears  therefrom  that  tlie  party  in- 
jured was  guilty  of  contributory  negligence,  it 
will  not  be  deemed  erroneous  for  the  court  to 
overrule  such  demurrer,  if  the  facts  justify 
a  contrary  conclusion. 

[Ed.    Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  H  332,  333,  3.V>,  356.] 

2.  Pleading— Issues  and  Proof— Evidence— 

ADMISaiBILITT. 

Any  evidence  is  admissible  under  a  general 
denial  which  controverts  the  facts  denied. 

3.  Street  Railkoads— Injort  to  Person  on 
Track — Evidence. 

Where  a  person,  while  sitting  on  a  rail- 
road track,  is  run  over  and  killed,  under  cir- 
cumstances which  seem  to  justify  the  infer- 
ence of  negligence,  and  the  plaintiff,  to  rebut 
Much  inference,  offers  evidence  to  establish  that 
tbe  deceased  had  been  subject  to  attacks  of  pleu- 
risy which  rendered  her  temporarily  helpless, 
for  the  purpose  of  enabling  the  jury  to  infer 
there  from  tbat  she  was  helpless  when  run  over, 
such  evidence  is  not  subject  to  the  objection  tbat 
it  bases  one  presumption  upon  another. 


4.  Trial— Si'EciAi,  Findinos. 

It  is  not  error  for  a  court  to  refuse  to 
require  a  jury  to  make  its  answers  to  certain 
special  findings  of  fact  more  specific,  when 
such  answers,  if  made  as  requested,  would  not 
differ  in  legal  effect  from  those  already  made. 
0.  Same— Instructions. 

It   is  not  error  to  refuse   to  give  an   in- 
struction   to   the    jury,    when    the    instructions 
given    embrace   in  legal   effect   all   that   is   in 
the  one  refused. 
(Syllabus  by  the  Court.) 

Error  from  Distrlc-t  Court,  Geary  Coun- 
ty; R.  L.  King,  Judge. 

Action  by  William  B.  Brickell  against  the 
Electric  Railway,  Light  &  Ice  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Humphrey  &  Humphrey,  for  plaintiff  In 
error.  Koark  &  Roark,  Lee  Monroe,  and 
E.  r.  Hotchklss,  for  defendant  in  error. 

GRAVES,  J.  On  April  3,  1003,  Susan 
Brickell  was  run  over  by  one  of  tbe  cars 
belonging  to  tbe  plaintiff  in  error,  and  killed. 
Tbe  administrator  of  her  estate  brought  an 
action  in  the  district  court  of  Geary  county, 
to  recover  damages,  and  obtained  a  judg- 
ment for  $2,000.  The  defendant  railway 
company  seeks  to  reverse  the  judgment  by 
proceedings  in  error  In  this  court. 

Several  assignments  of  error  are  presented, 
tbe  principal  and  most  important  of  which 
Is  the  refusal  of  the  court  to  sustain  a 
demurrer  to  the  evidence.  It  is  urged  that 
this  demurrer  should  bave  been  sustained 
for  tbe  reason  that  the  evidence  shows  con- 
tributory negligence  on  tbe  part  of  tbe  de- 
ceased. In  substance,  tlie  evidence  upon  this 
subject  was  as  follows:  Tbe  defendant, 
plaintiff  in  error  here,  operated  an  electric 
railway  in  Junction  City,  Kan.  Tbe  de- 
ceased resided  on  a  street  along  which  tbe 
railway  ran,  and  was  acquainted  with  tue 
speed  and  power  of  tbe  cars  operated  there- 
on. She  was  a  poor,  bard  working  woman; 
she  and  ber  husband  were  addicted  to  tbe 
use  of  Intoxicating  liquor,  but  she  Is  not 
sbown  to  bave  ever  been  drunk;  at  tbe  re- 
quest of  ber  husband  she  sometimes  obtain- 
ed liquor  for  bim.  Upon  tbe  evening  of  tbe 
injury  she  bad  been  out  on  tbe  street  for 
some  time,  but  it  U  not  sbown  for  what 
purpose;  at  tbe  time  sbe  was  struck  by  the 
car  she  was  sitting  or  crouching  on  or  near 
one  of  tbe  rails  of  the  track,  at  a  place 
where  there  was  a  siigbt  downgrade;  how 
long  sbe  bad  been  there,  why  sbe  did  not 
move  to  avoid  tbe  car,  are  questions  not 
very  clearly  answered  by  the  evidence;  sbe 
bad  a  bottle  of  whisky  with  her  which  was 
broken  when  she  was  injured.  There  was 
a  feeble  headlight  on  tbe  car,  and  sbe  might 
bave  seen  it  for  a  long  distance  before  she 
was  struck.  The  motornfan  says  she  looked 
up  at  him  about  the  time  she  was  run  over 
and  had  a  wild  look  in  her  eyes  which  he 
could  never  forget;  she  suffered  from  oc- 
casional attacks  of  pleurisy  which  rendered 
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her  temporarily  helpless.  It  does  not  ap- 
pear that  she  bad  any  disposition  to  commit 
suicide;  ordinarily  she  was  in  good  health, 
and  In  possession  of  her  faculties.  The  In- 
jury occurred  about  9  o'clock  at  night,  when 
her  husband  was  at  home  asleep.  Upon 
these  facts  the  defendant  claims  that  al- 
though the  injury  was  caused  by  Its  negli- 
gence, the  deceased  was  guilty  of  contribu- 
tory negligence  which  bars  a  recovery;  and 
the  court  erred  In  submitting  that  question 
to  the  jury.  Did  the  deceased  Intend  to 
commit  suicide?  Was  she  so  drunk  as  to 
be  unable  to  realize  danger  or  to  roll  over 
and  avoid  it?  Or  was  she  helpless  on  ac- 
coimt  of  an  attack  of  pleurisy?  Was  the 
"wild  look  In  her  eyes,"  which  will  never 
be  forgotten  by  the  motorman,  the  look  of 
Insanity,  or  the  result  of  anguish  from  pain, 
and  terror  at  the  terrible  death  about  to 
take  place?  There  Is  some  evidence  tending 
to  answer  each  of  these  Inquiries  In  the  af- 
firmative. It  seems  eminently  proper  there- 
fore to  submit  them  to  a  jury.  We  are  un- 
able to  say  that  the  district  court  erred  in 
overruling  the  demurrer. 

It  Is  further  urged  by  the  plaintiff  in 
error  that  all  of  the  evidence  offered  to  show 
that  the  deceased  had  been  subject  to  at- 
tacks of  pleurisy,  which  at  times  rendered 
her  helpless,  was  erroneously  admitted.  It 
is  claimed  to  be  Irrelevant  and  immaterial 
tinder  the  Issues,  and  is  an  attempt  to  base 
one  presumption  upon  another.  The  defend- 
ant pleads  contributory  negligence  on  the 
part  of  the  deceased,  and  alleges  In  sub- 
stance, that  she  Intentionally  and  deliberate- 
ly placed  herself  on  the  track  for  the  pur- 
pose of  being  run  over,  locating  herself  In  a 
way  to  avoid  discovery  by  the  motorman. 
The  plaintiff  replies  with  a  general  denial. 
This  Is  the  Issue.  Under  a  general  denial 
any  evidence  may  be  given  which  controverts 
the  facts  denied.  1  Enc.  of  PI.  &  Prac.  817; 
Davis  V.  McCrocklin,  34  Kan.  218,  8  Pac. 
196.  The  evidence  objected  to  was  Intended 
to  show  that  the  deceased  was  not  on  the 
track  Intentionally,  but  was  there  involun- 
tarily, and  in  a  helpless  condition.  This,  if 
true,  directly  disproved  the  averments  of 
the  answer,  and  was  admissible.  We  do 
not  think  the  objection  that  this  evidence 
■had  the  effect  of  placing  one  presumption 
upon  another.  Is  well  taken.  It  was  shown 
that  the  deceased  was  on  the  track  when 
Injured,  but  this  fact  unaided  by  any 
further  fact  or  inference,  proves  nothing. 
She  may  have  been  there  voluntarily,  and 
remained  there  through  indifference  or  reck- 
less negligence.  She  may  have  been  there 
Involuntarily,  and  against  her  will.  Being 
there  she  may  have  been  unable  to  move 
out  of  the  danger,  although  fully  realizing 
It  What  the  real  fact  was  In  this  respect, 
could  only  be  determined  by  Inference  from 
the  facts  proven.  To  remove  the  presump- 
tion of  negligence  produced  by  Inferences 
drawn  from  the  evidence  of  the  defendant. 


the  plaintiff  offered  proof  that  the  deceased 
was  subject  to  attacks  of  pleurisy,  which 
rendered  her  temporarily  helpless,  li'rom 
this  fact,  when  established,  the  jury  was 
expected  to  Infer  that  at  the  time  of  the 
Injury,  the  deceased  was  in  a  helpless  con- 
dition from  one  of  these  attacks.  If  this 
fact  was  proved,  and  the  inference  justifi- 
able, then  from  this  evidence  the  legal  de- 
duction would  follow  that  she  was  not 
chargeable  with  contributory  negligence. 
The  only  presumption,  or  Inference  In  the 
proposition  Is  based  upon  an  established 
fact  and  not  upon  another  presumption. 

It  Is  also  claimed  that  the  court  erred  In 
refusing  to  require  the  jury  to  make  more 
definite  answers  to  certain  findings  of  fact 
returned  by  it  The  defendant  presented 
35  special  findings  of  fact  to  the  jury;  among 
which  were  the  following:  "(6)  Q.  Was 
there  any  reason  why  she  could  not  have 
got  off  the  track  in  a  sec(md  of  time?  A. 
Yes.  (7)  Q.  If  you  answer  the  last  preced- 
ing question,  Tes,'  state  what  that  re&aan 
was.  A.  She  was  mentally  and  physically 
unable  to  move.  (10)  Q.  Was  there  any- 
thing to  prevent  the  deceased  from  seeing 
the  car  approaching  In  time  to  have  got  off 
the  track?  If  there  was  state  fully  what. 
A,  Either  physical  or  mental  aliment" 
The  defendant  moved  the  court  to  require 
the  answers  to  7  and  10  to  be  made  more 
deflnate  and  certain,  which  request  was  as 
follows:  "Said  defendant,  in  the  presence 
of  the  jury  and  before  they  have  been  dis- 
charged from  the  consideration  of  this  case, 
moves  the  court  to  require  the  jury  to 
return  to  the  jury  room  and  to  direct  the 
jury  to  answer  questions  Nos.  7  and  10  of 
the  questions  submitted  by  defendant  more 
definitely  and  so  as  to  show  whether  it  was 
a  mental  or  physical  aliment  and  disability 
which  affected  the  deceased  and  to  show 
which  It  was."  If  the  deceased  was  help- 
less, at  the  time  of  the  Injury,  It  Is  immateri- 
al whether,  such  helplessness  was  the  result 
of  a  mental  or  a  physical  cause.  To  have 
required  the  jury  to  8i)eclfy  which,  would 
have  been  useless.  The  result  would  not 
have  been  affected  thereby  and  therefore, 
we  cannot  say  that  this  refusal  of  the  court 
was  erroneous. 

Finally  it  is  said  the  court  erred  in  refus- 
ing to  give  an  instruction  to  the  jury  which 
reads:  "You  are  instructed  that  the  bur- 
den of  the  proof  is  on  the  defendant  to  prove 
the  contributory  negligence  of  the  deceased, 
unless  you  find  the  evidence  of  the  plain- 
tiff shows  such  contributory  negligence,  in 
which  case  the  burden  of  showing  the  same 
Is  not  on  defendant."  The  court  did  give 
an  instruction  which  reads:  "The  court 
Instructs  the  jury,  that  the  burden  of  prov- 
ing contributory  n^ligence  on  the  part  of 
the  plaintiff  Is  upon  the  defendant"  It  Is 
claimed  that  the  court  by  refusing  to  give 
the  Instruction  requested.  left  the  jury  to 
be  misled  by  the  supposition  that  the  burden 
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of  proof,  aa  defined  by  the  court  meant  that 
all  the  eridence  to  be  considered  npoa  the 
Bubject  of  contributory  negligence  must  have 
been  given  by  the  defendant.  If  the  court 
had  not  fully  met  this  complaint  in  Its 
other  Instructions  there  would  have  been 
considerable  force  In  the  contention,  but  we 
think  the  Instructions  aa  a  whole  are  unob- 
jectionable. The  court  presented  the  ques- 
tion of  contributory  negligence  quite  fully 
and  clearly  to  the  jury,  and  stated  repeated- 
ly. "If  you  find  and  believe  from  the  evi- 
dence," that  Susan  Brldcell.  etc.,  this  was 
equivalent  to  saying  that  the  Jury  must 
"nud  and  believe"  from  the  whole  evidence 
in  the  case,  and  not  from  the  evidence  of 
either  party. 

After  a  careful  examination  of  all  the 
questions  presented  we  are  unable  to  find 
any  material  error.  The  Judgment  is  af- 
firmed.   All  the  Justices  concurring. 


(n  Kan.  281) 

WAONBR   T.    ATCHISON,  T.  ft  8.  P.  RY. 

CO. 
(Snpreme  Court  of  Kansas.    March  10,  1906.) 

1.  Apfeai.—  Rkvikw  —  Monon    roB    New 
Tbiai.. 

It  Is  not  necessary  to  file  a  motion  for 
a  new  trial  before  brining  to  this  court  for 
review  a  decision  sustaining  a  motion  for  Judg- 
ment upon  the  pleadings  and  tbe  opening  state- 
ment of  counsel,  and  sustaining  an  objection  to 
the  introdnction  of  any  evidence  in  the  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Crat.  Dig.  Appeal  and  Error,  {{  1707-1712.] 

2.  Savk. 

The  case  of  Oruble  v.  Ryns,  23  Kan.  105, 
and  other  cases  holding  that  a  motion  for  a  new 
trial  is  a  prerequisite  to  a  review  of  a  decision 
soataining  a  demurrer  to  evidence  disapproved. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingman  Coun- 
ty; P.  B.  GUIett,  Judge. 

Action  by  J.  F.  Wagner  against  the  Atchi- 
son, Topeka  and  Santa  FA  Hallway  Com- 
pany. Judgment  for  defendants,  and  plaln- 
tUt  brings  error.    Dismissed. 

O.  W.  Falrchlld,  for  plalntiflt  In  error. 
W.  B.  Smith,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  defendant  In  error. 

BURCH,  J.  The  defendant  in  error  moves 
to  dismiss  this  proceeding  for  want  of  a 
lawful  case-made.  When  the  cause  came  on 
for  trial  in  the  district  court  a  Jury  was  Im- 
paneled and  sworn,  and  the  plaintiff  made 
a  statement  of  his  case  and  of  the  evidence 
by  which  be  expected  to  sustain  it  The 
defendant  moved  for  judgment  In  its  favor 
upon  the  pleadings  and  the  plaintiff's  state- 
ment The  plaintiff  then  asked  and  obtained 
leave  to  amend  his  reply.  Tbe  amendment 
having  been  made,  the  defendant  renewed 
its  motion  for  Jndgment  and  objected  to  the 
introdnction  of  any  testimony  in  the  case. 
The  motion  and  objection  were  both  sus- 
tained and  Judgment  was  rendered  against 
tbe  plaintiff  for  costs.    Oa  the  same  day  a 


motion  for  a  new  trial  was  filed,  which  was 
overruled  some  SO  days  later.  When  the 
motion  for  a  new  trial  was  disposed  of  an 
order  was  made  extending  the  time  for  mak- 
ing and  serving  a  case-made.  If  no  motion 
for  a  new  trial  were  necessary,  the  filing  of 
such  a  motion  did  not  enlarge  the  time  with- 
in which  an  extension  could  be  granted,  and 
jurisdiction  to  make  the  order  referred  to 
wos  lost  Atkins  V.  Nordyke  Marmon  Co., 
60  Kan.  854,  60  Pac.  683.  Section  806  of 
the  Code  of  Civil  Procedure  contains  the 
following  provisions:  "A  new  trial  is  a  re- 
examination In  the  same  court,  of  an  issue  of 
fact,  after  a  verdict  by  a  Jury,  report  of  a 
referee,  or  a  decision  by  the  court  The 
former  verdict,  report  or  decision  shall  be 
vacated,  and  a  new  trial  granted  on  tbe 
application  of  the  party  aggrieved,  for  any 
of  the  following  causes,  affecting  materially 
the  substantial  rights  of  such  party." 

From  this  language  It  is  plain  that  a 
motion  for  a  new  trial  has  no  function  to 
perform,  unless  an  issue  of  fact  has  been 
fully  determined,  and  the  determination  has 
been  embodied  in  one  of  three  specified  forms. 
Not  only  must  there  have  been  a  trial — a 
Judicial  examination  of  tbe  issues  of  fact, 
but  those  Issues  must  have  been  definitely 
settled  by  tne  verdict  of  a  Jury,  or  its  equiva- 
lent— final  and  conclusive  upon  the  facts 
unless  vacated.  Until  that  stage  of  the 
proceedings  in  an  action  has  been  reached, 
the  condition  precedent  to  the  filing  of  a 
motion  for  a  new  trial  does  not  arise,  tbe 
single  circumstance  capable  of  creating  a 
field  for  its  operation  has  not  occurred,  the 
only  subject-matter  vulnerable  to  its  attack 
does  not  exist  There  is  no  such  thing  as  a 
new  trial  of  issues  of  law.  Questions  relat- 
ing to  the  determination  of  those  Issues  may 
be  investigated  by  this  court  without  previ- 
ous reexamination  by  the  trial  court 
Whenever  there  has  been  a  trial,  and  a 
verdict  or  report,  or  dedskin  on  the  facta, 
only  those  errors  of  law  occurring  at  the 
trial  which  Inhere  in  and  vitiate  the  concln- 
sion  of  fact  need  be  called  to  the  attention 
of  the  trial  court  by  a  motion  for  a  new 
trial.  If  the  facts  have  been  agreed  to,  or  If 
Issues  upon  the  facts  have  been  eliminated, 
or  if  for  any  reason  the  controversy  so  shape 
itself  that  its  determination  depends  upon 
a  question  of  law,  and  the  normal  end  of 
a  trial  of  an  issue  of  fact— a  verdict,  if 
tried  by  a  jury ;  a  report.  If  tried  by  a  ref- 
eree; a  decision.  If  tried  by  the  oonrt— Is 
not  reached,  there  is  no  occasion  to  use  a 
motion  for  a  new  trial  If  it  be  claimed  that 
error  of  law  has  been  committed  so  that 
tbe  proceeding  has  fallen  short  of  a  verdict, 
report  or  decision  upon  the  facts  the  ag- 
grieved party  may  ask  this  court  to  secure  to 
him,  not  a  new  trial,  but  a  trial  in  the 
complete  sense  of  the  term ;  not  a  re-exami- 
nation of  the  issues  of  fact  but  an  initial 
examination  of  the  issues  of  fact  which  shall 
be  continued  until  It  reach  the  point  of  actual 
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consummation-  for  such  proceedings.  Tbere 
must  always  be  a  "former"  verdict,  report, 
or  decision,  determinative  of  issues  of  fact  to 
be  vacated  before  there  can  be  a  new  trial, 
or  any  necessity  for  a  motion  for  a  new 
trial.  When  judgment  is  rendered  on  the 
pleadings  tliere  can  be  no  trial  of  tbe  issues 
of  fact,  no  verdict,  and  no  motion  for  a  new 
trial  is  required.  Land  Co.  v.  Muret,  57  Kan. 
192,  45  Pac.  589.  When  an  objection  to  the 
introduction  of  evidence  under  the  pleadings 
is  sustained  there  can  be  no  investigation, 
much  less  determination  of  tbe  issues  of  fact; 
and  a  motion  for  a  new  trial  is  not  necessary. 
Water  Supply  Co.  v.  Dodge  City,  55  Kan. 
00,  39  Pac.  219.  If,  in  stating  his  case  to 
the  jury,  a  party  assert  or  admit  some  fact 
which  leads  his  opponent  to  move  at  once  for 
judgment,  or  to  object  to  the  introduction  of 
evidence,  tlie  question  for  determination  is 
one  of  law  precisely  the  same  as  if  the  fact 
had  been  pleaded.  Tbe  purpose  of  the  mo- 
tion is  to  obviate  cnlling  tbe  witnesses  and 
jiroccediug  with  the  examination  of  tbe  is- 
sues of  fact,  if  any  remain,  and  if  the  mo- 
tion be  sustained,  there  can  be  no  verdict  or 
decision  ou  the  issues  of  fact.  Therefore 
no  motion  for  a  new  trial  is  needed  in  such 
cases,  and  the  party  aggrieved  may  proceed 
at  once  to  take  the  preliminary  steps  essen- 
tial to  a  review  of  the  decision  by  this  court. 
Ritchie  V.  K.  N.  &  D.  Ry.  Co.,  55  Kan.  30, 
48,  49,  50,  39  Pac.  718. 

It  must  be  conceded  that  tbe  eases  of 
Gruble  v.  Ryus,  23  Kan.  195;  Norrls  v. 
Evans,  39  Kan.  608,  18  Pac.  818;  I.ott  v. 
K.  C.  F.  S.  &  G.  R.  Co.,  42  Kan.  294,  21 
Pac.  1070,  and  others,  holding  that  it  a  de- 
murrer to  evidence  be  sustained,  a  motion 
for  a  new  trial  is  necessary  to  sustain  a 
j)roceeding  In  error  here,  are  opposed  In 
Xirinciple  to  this  decision.  The  opinion  in 
vJrublc  V.  It.vus  takes  into  consideration 
nothing  except  the  fact  that  error  of  law 
oocuri'lng  at  the  trial  is  gi'ound  for  a  new 
trial.  It  entirely  overlooks  the  provision 
of  the  statute  deferring  a  motion  for  a  new 
trial  in  all  cases  until  after  a  verdict,  or 
its  equivalent,  has  been  returnetl.  A  demur- 
rer to  evidence  raises  notiiing  but  a  question 
of  law,  and  it  is  impossible  for  its  decision 
to  be  a  decision  of  the  Issues  of  fact.  If 
stistained,  it  not  only  leaves  the  issues  of 
fact  undetermined,  but  it  deprives  the  party 
against  whose  evidence  it  is  directed  of  any 
opjiortnnity  of  having  them  dcteiinlued  by 
a  verdict,  report,  or  decision ;  and  it  is  only 
"after"  a  verdict,  rejiort,  or  decision,  which, 
unless  vacated,  settles  all  controversy  with 
reference  to  the  issues  of  fact  that  a  motion 
for  the  re-exaniination  and  settlement  anew 
of  those  issues  is  in  order.  The  suggestion 
in  Grnble  v.  Ryus  that  an  imi)ix)per  exclusion 
of  evidence  may  have  induced  tlie  ruling 
sustaining  the  demurrer  to  the  evidence  does 
not  change  the  i)rocedure  which  the  statute 
plainly  establishes.  Both  errors  may  be 
presented  to  this  court  without  a   prelim- 


inary motion  for  a  new  trial  In  the  district 
court  because  the  abortive  trial  did  not 
progress  to  a  verdict,  report,  or  decision 
on  tbe  issues  of  fact. 

The  cases  which  follow  Gruble  v.  Ryus,  as 
an  authority,  do  not  discuss  the  question  in- 
volved. Although  they  e.mnot  be  overruled 
in  this  proceeding,  tliey  appear  to  be  con- 
trary to  the  spirit  of  the  statute,  and  are 
incompatible  with  the  present  views  of  the 
court. 

Tbe  motion  to  dismiss  Is  sustained.  All 
the  Justices  concurring. 


GOODYEAR  v.   WILLIAMS  et  ui. 
(Supreme  Court  of  Kansas.     March  10,  I'MG.) 

1.  Pbincipal    and    Agent  —  Evidence    or 

Agency. 

In  a  foreclosure  action,  under  a  pica  of 
payment  through  an  alleged  agent,  where  it  ap- 
pears that  the  notes  and  coupons  were  payable 
at  a  certain  bank,  and  that  the  defendant  paid 
the  same  to  a  third  person  in  no  way  connerted 
with  said  bank,  and  before  the  principal  note 
became  due.  and  that  the  alleged  agent,  at  the 
times  of  payment,  had  possession  of  neither  the 
coupons  nor  the  note,  it  is  error  to  admit  as  evi- 
dence  of  the  controverted  agency  any  of  the  fol- 
lowing :  (1)  Statements  of  the  alleged  agent, 
made  at  the  time  of  the  execution  of  the  papers, 
without  tlic  knowledge  of  the  mortgagee,  ttiat 
the  interest  coupons  might  be  paid  to  him :  <2l 
letters  written  by  the  plaintiff  to  the  alleged 
agent,  and  which  relate  only  to  specific  claims 
against  other  persons,  and  of  which  letters  the 
defendant  had  no  knowledge  at  or  before  the 
payment ;  (3)  entries  in  a  loan  register,  not  a 
book  of  accounts,  kept  by  the  alleged  agent,  and 
of  which  neither  the  plaintiff  nor  defendant  had 
any  knowledge  at  or  prior  to  the  payment. 

[F;d.  Note. —  For  cases  in  point,  see  vol.  40, 
Cent.  Dig.   Principal  and  Agent,  §§  37-40.] 

2.  Same  — Presumptions. 

Where  a  debtor  delivers  money  to  a 
third  person  for  the  puri)ose  of  paying  a  prom- 
issory note  which  is  not  due.  and  sucli  person 
has  not  the  note  in  his  pos.-iession.  the  presump- 
tion is  that  the  person  so  receiving  the  money 
does  so.  not  as  the  ajn-nt  of  the  creditor,  but  as 
agent  of  the  debtor.  This  presumption  can  only 
be  overcome  and  the  converse  establt.<lied  by 
evidence  to  the  contrary. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  {  30.] 

(Svllabns  by  the  Court.) 

Error  from  District  Court,  Sedgwick 
Couuty;  Thos.  C.  Wil-on,  Judge. 

Action  by  Joe  A.  Goodyear  against  F.  A. 
Williams  and  Alice  Williams.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

The  plaintiff  in  error  coinmeuced  this  ac- 
tion In  the  district  com-t  of  Sedg>vick  county 
to  recover  uih)u  a  promissory  note  and  cou- 
pons and  to  foreclose  a  real  estate  mortgage 
given  to  secure  the  same;  the  note  having 
become  due  by  reason  of  a  default  of  pay- 
ment of  an  interest  coupon.  The  defend- 
ants, Williams  and  wife,  answered  that  li.ero 
was  a  condition  in  the  note  and  mortgage  hy 
the  terms  of  which  thoy  were  autiiorixed,  at 
their  option,  to  i>ay  oft  the  same  at  any  in- 
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t««et-paylng  period  by  giving  30  days'  no- 
tice Id  vrltlng;  that  in  June,  1902,  tbey 
paid  tbe  game  to  one  H.  F.  Gcode,  the  agent 
of  the  plaintiff;  and  that  they  paid  iuterest 
on  tbe  principal  siun  up  to  tbe  Ist  day  of 
August,  1002,  which  was  tbe  next  interest 
IHiylng  day.  Tbe  principal  note  by  its  terms 
did  not  mature  until  the  Ist  day  of  February, 
190G.  The  plaintllC,  by  verified  reply,  denied 
tbe  agency  of  said  H.  F.  Oloode  to  receive 
such,  payment,  and  alleged  that  plalntUC 
had  no  Iwiiowledge  that  said  Goode  had  ever 
pretended  to  collect  said  note  until  tbe  filing 
«t  tbe  answer  in  said  action,  and  at  the 
tluie  of  tbe  alleged  payment  the  notes  suedon 
were  in  the  possession  of  tbe  plaintiff  at  bis 
borne  in  Manchester,  Michigan.  The  claim 
that  the  defendants  paid  tbe  principal  note 
and  tbe  coupon  for  interest  thereon  to 
August  Ist  to  Ooode  is  uncoutroverted,  and  it 
Is  nncontroverted  that  the  alleged  agent, 
Ooode,  never  paid  the  same  over  to  the  plain- 
tiff. Goode  died  insolvent  before  the  com- 
mencement of  tbig  action,  and  either  the 
plaintiff  or  defendants  must  lose  tbe  amount 
paid  to  Goode. 

Adams  &  Adams,  for  plaintiff  In  error. 
E.  Wilson  and  Edward  Dill,  for  defendants 
in  error. 

SMITH,  J.  (after  stating  tbe  facts).  Tbe 
sole  issue  in  this  case  was  whether  Goode 
was  the  agent  of  the  plaintiff  to  receive  the 
alleged  payment.  It  is  not  contended  that 
Goode  bad  tbe  iK>.ssessiou  of  tbe  principal 
note  or  of  the  couiion  claimed  to  have  been 
paid  at  tbe  time  of  the  payment.  Goode 
could  only  become  tbe  ageut  of  tbe  plaintiff 
by  will  of  the  plaintiff  and  the  acceptance  of 
such  agency  by  Goode.  The  Intent  of  the 
plaintiff  to  make  Goode  his  agont  might 
have  been  evidenced  by  express  written  or 
oral  instructions  directing  Goode  to  take 
charge  of  his  loans  generally  at  Wichita 
and  to  collect  at  his  discretion  before  or  after 
maturity,  or  by  such  directions  relating 
speoiflcaliy  to  tbe  loan  of  defendants,  or  such 
authority  from  the  plaintiff  to  Goode  might 
have  been  presumed  by  the  defendants  from 
transactions  between  the  plaintiff  and  Goode 
which  came  to  their  knowletiKe  before  tbe 
alleged  payment  If  the  defendants  bad 
known  of  such  transactions  between  the 
plaiiitllT  and  fiowle  prior  to  the  alleRod  pay- 
ment as  would  justify  them  In  believing  that 
Goo<le  had  general  authority  over  the  loans 
of  plaintiff  in  that  locality,  and  had  au- 
thority to  receive  payment  of  tbe  same  before 
due  and  without  the  possession  of  the  notes 
and  mortgages  securing  such  loans,  the 
plaintiff  would  be  estopped  from  denying 
the  antlmrlty  of  Goode  to  receive  the  alleged 
payment.  We  think,  however,  there  is  no 
evidence  In  this  case  of  express  authority 
to  Goode,  as  n  genera!  or  special  agent  of  the 
plaintiff.  Neither  is  there  evidence  of  such 
dealings  l>etween  the  plaintiff  and  Goode, 
tbe  knowledge  of  which  came  to  the  defend- 


ants before  tbe  alleged  payment,  as  would 
justify  them  in  presuming  such  agency,  or 
would  estop  tbe  plaintiff  from  denying  the 
same.  Statements  of  the  alleged  agent,  made 
in  the  absence  of  and  without  the  knowl- 
edge of  tbe  plaintiff  at  the  time  of  tbe  execu- 
tion of  tbe  note  and  mortgage,  that  tbe  inter- 
est couiK>u8  might  be  paid  to  him,  are  not 
competent  evidence  upon  tbe  issue  la  this 
case.  Neither  are  letters  written  by  tbe 
plaintiff  to  tbe  alleged  agent,  and  which  re- 
late only  to  specific  claims  against  other 
persons,  and  of  which  letters  tbe  defendants 
had  no  knowledge  at  or  before  tbe  alleged 
payment,  competent  evidence.  Neither  are 
the  entries  in  a  loan  register,  not  a  book  of 
accounts,  kept  by  tbe  alleged  agent,  and  of 
which  neitlier  the  plaintiff  nor  the  defend- 
ants are  shown  to  have  bad  any  knowlwlge 
prior  to  tbe  alleged  payment,  competent  evi- 
dence ui)on  tbe  Issue  in  this  case. 

Where  a  debtor  delivers  money  to  a  third 
person  for  the  purpose  of  paying  a  note 
which  is  not  due,  and  of  which  such  person 
Is  not  In  the  possession,  the  presumption  la 
that  tbe  person  so  receiving  the  money  does 
so,  not  as  the  agent  of  tbe  creditor,  but 
as  tbe  agent  of  the  debtor.  This  presump- 
tion can  only  be  overcome  and  the  converse 
establlithed  by  evidence  to  the  contrary.  This 
presumption  of  agency  from  the  possession 
of  the  note  by  the  person  claiming  payment 
is  ordinarily  sufficient  In  itself  to  justify  the 
debtor  in  making  the  payment,  and  the  want 
of  such  possession  Is  of  Itself  sufficient  to 
put  the  debtor  upon  bis  Inquiry  as  to  the 
authority  of  the  agent  to  receive  payment. 
If  this  be  so,  it  would  seem  that  the.  clrcmn- 
stances  must  be  strong,  In  tbe  absence  of 
direct  authority  from  the  creditor,  which 
would  justify  a  debtor  In  paying  a  note, 
especially  one  not  due,  to  a  ■  pretended 
agent  so  as  to  bind  the  creditor  thereby. 
Such  circumstances.  It  would  seem,'  must 
practically  amount  to  an  estoppel  upon  tbe 
creditor  to  deny  the  authority  of  the  agent — 
an  estoppel  in  pais.  If  the  dealings  of  the 
plaintiff  with  tbe  defendants  or  with  others, 
of  which  dealings  tbe  defendants  were  cog- 
nizant, reasonably  led  the  defendants  to  be- 
lieve that  Goode  had  full  authority  from  tbe 
plaintiff,  to  receive  payment  of  the  debt 
without  having  possession  of  the  notes,  and 
If  the  defendants  made  the  payment,  relying 
upon  said  conduct  of  the  plaintiff  In  mak- 
ing the  payment  to  Goode,  then  It  might  be 
said  that  It  would  be  a  fraud  for  the  plaintiff 
to  deny  such  authority  to  Goode,  and  the 
plaintiff  might  be  estopped  by  such  con- 
duct from  denying  It,  but  such  Is  not  the 
evidence  In  this  case.  The  evidence  of  Wil- 
liams as  to  what  Goode  said  in  regard  to 
the  payment  of  the  interest  coupons  to  him 
would  only  be  competent  after  the  agency 
of  Goode  was  establlslied,  and  Is  Incompetent 
for  the  purpose  of  establishing  such  agency. 
It  is  not  shown  that  Williams  relied  on  the 
transactions  set  forth  in  the  letters  or  in  tbe 
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entries  In  the  loan  register,  as  be  1>  not 
shown  to  bare  had  any  knowledge  of  either 
at  the  time  of  the  payment. 

There  are  other  trial  objections,  bnt  they 
are  really  based  upon  the  Incompetency  of 
the  evidence  referred  to  above,  and  we  do  not 
consider  it  necessary  to  discnss  tbem. 

The  Judgment  of  the  district  court  is  re- 
versed, and  a  new  trial  granted.  All  the 
Justices  concurring. 


(7>Kan.  771) 

JONES  et  al.  V.  STATE. 
(Supreme  Conrt  of  Kansas.     March  10,  lOOfL) 

Bait  —  Forfettubb— AuENniD    iNroBMATion 
— Faiudbb  to  Apfeab. 

On  an  information  charglDg  defendant 
with  the  unlawful  sale  of  intoxicating  liquors 
defendant  was  arrested  and  gave  bond.  His 
counsel  entered  a  plea  of  not  guilty.  Leave  was 
granted  to  file  an  amended  information,  the  first 
ground  of  which  contained  the  original  count 
recopied,  except  that  in  the  amended  information 
the  description  of  the  place  of  sale  was  changed. 
The  second  count  charged  defendant  with  main- 
taining a  nuisance.  After  tlie  filing  of  the 
amended  information,  defendant's  attorneys  an- 
nounced that  they  did  not  appear  for  defendant 
to  plead  or  answer  to  the  amended  information. 
Held,  that  the  court  properly  ordered  the  non- 
appearance  of  the  defendant  entered  on  tlie  rec- 
ord and  adjudged  bis  recognizance  forfeited. 

Error  from  District  Court,  Trego  County; 
J.  H.  Reeder,  Judge. 

Action  by  the  state  of  Kansas  against  A. 
B.  Jones  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

A.  D.  Oilkeson  and  8.  M.  Hutzel,  for  plaln- 
tiffa  In  error.  I.  T.  Purcell,  Lee  Monroe,  and 
El.  P.  Hotcbkiss,  for  defendant  in  error. 

PEB  CURIAM.  The  county  attorney  of 
Trego  county  filed  an  Information  which 
charged:  "That  on  the  14th  day  of  Febru- 
ary, 1903,  •  •  •  one  J.  Q.  Thompson, 
in  a  certain  frame  building  situated  on  tbe 
Main  street  of  Collyer  In  said  county,  did 
then  and  there  unlawfully  sell  and  barter 
■pirituons,  malt,  vinous,  fermented,  and  other 
intoxicating  liquors  without  a  premlt" 
Thereupon  a  warrant  was  issued,  the  defend- 
ant arrested,  and  he  gave  bond  in  the  usual 
torm  for  his  appearance  on  the  first  day  of 
tbe  next  term  of  the  district  court  of  Trego 
county  to  answer  the  charge.  Court  convened 
October  6,  1903.  Counsel  for  tbe  defendant 
appeared  and  entered  a  plea  of  not  guilty, 
and  demanded  a  trial.  The  defendant  did 
not  appear  in  person.  Tbe  county  attorney  then 
asked  permission  to  file  an  amendment  infor- 
mation containing  two  counts,  which  was  grant- 
ed, to  which  defendant  by  his  counsel  object- 
ed and  excepted.  Tbe  amended  information 
contained  tbe  original  count  recopied,  with 
tbe  exception  that  in  the  original  information 
tbe  offense  was  charged  to  have  been  com- 
mitted in  a  building  "situated  on  the  Main 
street  of  Collyer  In  said  county,"  while  the 
amended  Information  In  this  respect  stated 
tliat  tbe  offense  was  committed  la  a  building 


'Vtnated  on  tbe  west  side  of  a  oertata  street 
sometimes  called  Main  street  In  tbe  town 
of  Collyor,  in  said  county  of  Trego." 

Tbe  second  count  charged  the  d^endant, 
under  the  prohibitory  law,  with  maintaining 
a  nulsanca  After  tbe  filing  of  tbe  amended 
Information  tbe  defendant's  attorneys  an- 
nounced to  tbe  court  that  tbey  would  not, 
and  did  not,  appear  for  tbe  defendant  to 
plend  or  answer  to  the  said  amended  Infor- 
mation; that  they  would  appear  and  answer 
for  him  to  the  original  information  and  n<we 
other.  Tbe  conrt  thereupon  ordered  tbe  non- 
appearance of  tbe  defendant  entered  on  tbe 
record  and  adjudged  bis  recognizance  forfeit- 
ed. Tbe  cause  was  then  continued  for  the 
nrre.«t  of  defendant.  Thereafter  this  actl«» 
wns  brought  upon  the  forfeited  recognizance. 
The  defendants  demurred  to  tbe  petition. 
which  was  overruled;  and  tbe  defendants 
not  wishing  to  plead  fnrtbw.  Judgment  was 
irendered  against  tbem  for  tbe  amount  of  tbe 
face  of  the  bond,  to  reverse  which  they  prose- 
cute this  error.  Tbe  defendant  not  having 
appeared,  either  by  counsel  or  in  person,  to 
answer  tbe  charge  in  tbe  amended  informa- 
tion, it  was  the  duty  of  the  court  to  cause 
his  nonappearance  to  be  entered  and  to  de- 
clare and  enter  a  forfeiture  of  tbe  recogni- 
zance. The  petition  contains  all  tbe  facts  and 
states  a  cause  of  action. 

Tbe  Judgment  of  the  court  is  affirmed 


(71  Kan.  774) 
CRYSTAL  CASE  CO,    T.    ARNETT. 

(Supreme  Court  of  Kansas.     March  10,  1908.) 

Saij;8— OryER— AccEPTAWca. 

Where  a  manufacturer  of  show  eases 
made  defendant  an  offer  on  cases  "to  be  shipped 
from  the  factory,"  and  he  replied  ordering  cases 
"f.  o.  b.  cars"  at  tbe  place  where  the  factory 
was  located,  and  thereafter  some  of  them  were 
shipped  "f.  «.  b.  cars"  at  that  place,  there  was 
a  completed  contract  between  the  parties;  de- 
fendant's answer  not  having  constituted  an  ac- 
ceptance of  the  offer  with  an  attempt  to  modify 
it  and  accept  it  as  modified. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Sales,  {|  44-48,  09.} 

Error  from  District  Court,  Sedgwidc  Cotm- 
ty;   ThoB.  C.  Wilson,  Judge. 

Action  by  tbe  Crystal  C!aae  Ckimpany 
against  Eugene  Amett  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Stanley  &  Stanley,  E.  L.  Fouike,  and  Hart 
&  Koehler,  for  plaintiff  in  error.  Stanley, 
Vermiliou  &  Evans,  for  defendant  in  error. 

PEB,  CURIAM.  This  was  an  action 
brought  by  the  plaintiff  in  error  against  the 
defendant  In  error  to  recover  damages  for  the 
nonfulfillment  in  part  of  an  alleged  contract 
for  the  purchase  of  100  show  cases,  a  part 
of  the  order  having  been  delivered.  The 
plaintiff  introduced  its  evidence,  rested  Its 
case,  and  tbe  defendant  demurred.  The 
court  sustained  the  demurrer  and  the  plain- 
tiff standing   thereon;    the  court  rendered 
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Judgment  In  favor  of  the  defendant  The 
plaintiff  aa  plaintiff  in  error  brings  the  case 
here. 

The  evidence  showed  that  the  plaintiff  Iiad 
a  factory  where  It  manufactured  show  cases 
and  also  had  its  principal  place  of  business  at 
Alliance,  Ohio.  The  principal  question  In  the 
case  for  our  decision  is  whether  or  not  the 
following  letters  constituted  a  contract  to 
sell  and  to  purchase  between  the  plaintiff  and 
the  dtfendant  Under  date  of  March  22, 
1901,  the  plaintiff  by  its  president  wrote  the 
defendant  as  follows : 

"We  are  in  receipt  of  your  esteemed  favor 
of  March  21st  in  which  you  state  that  you 
are  in  the  market  for  a  considerable  number 
of  show  cases.  •  •  •  In  order  that  you 
may  look  into  this  matter  somewhat,  we  are 
sending  you  under  separate  cover  some  cuts 
of  our  revolving  show  cases  and  we  beg  to 
state  in  this  connection  that  the  plan  which 
yon  suggest — shipping  out  direct  to  the  cus- 
tomer— is  the  one  which  we  usually  pursue, 
as  we  have  found  it  to  be  very  much  more 
satisfactory  in  this,  that  It  saves  double 
handling  and  the  expense  thereto.  In  defi- 
nite orders  for  100  to  be  shipped  from  the 
factory  within  six  months  as  you  may  direct 
we  will  make  you  the  following  quotations: 

Style  A,  No.  1 115  00 

Style  B,  No.  1 9  00 

Style  A,  No.  1,  without  the  hand  rail, 
which  is  the  exterior  means  of  revolv- 
ing the  inside  of  the  case 12  00 

Style  B,  No.  1,  without  the  hand  top 
rail,  which  is  the  exterior  means  of  re- 
volving the  inside  of  the  case 8  00 

Copper  oxidized  pedestal,  when  desired, 
we  furnish  for S  50" 

Under  date  of  May  16,  1901,  the  defendant 
wrote  the  plaintiff  as  follows : 

"Back  In  March  and  April  we  had  some 
«>rre*>i)ondence  with  you  relative  to  show 
oases.    I  believe  you  quoted  as  follows : 

Style  No.   1,   with   band   rail   (A)    and 
bronze    pedestal |18..')0 

Style  B,  No.  1,  withoot  hand  rail 8.00 

"Above  prices  f.  o.  b.  cars  Alliance,  Ohio. 

"We  now  think  of  trying  to  sell  a  few  of 
these  cases  and  you  may  enter  our  order  for 
a  hundred.  We  will  pay  for  them  as  ordered 
out.  Don't  know  just  the  proportions  of  each, 
but  presume  about  two  of  the  B  to  one  of  the 
A.  Will  you  please  send  us  a  small  size  (the 
smallest  you  have)  cut  of  each  style,  and,  if 
you  have  them  so,  prefer  to  have  them  show 
Jewelry,  but,  if  not,  we  will  take  them  and 
have  plates  made  ourselves." 

It  is  claimed  on  the  part  of  defendant  that 
because  a  letter  to  the  plaintiff  proposed  to 
sell  100  cases  "to  be  shipped  from  factory" 
whereas  the  defendant's  letter  In  answer 
thereto  stated:  "I  believe  you  quoted  as 
follows:  •  •  •  Above  prices  f.  o.  b.  cars 
Alliance,  <Milo" — that  the  answer  did  not  con- 
stitute an  acceptance  of  the  offer  as  made, 
but  attempted  to  modify  it  and  accept  it  as 
modified.    By  the  rules  of  construction  of 


contracts  it  was  the  duty  of  tiie  court  below 
and  is  the  duty  of  this  court  to  determine 
If  iwsslble  what  was  the  meaning  of  the 
parties  and  If  their  minds  met  upon  one 
meaning  the  letters  constituted  a  contract. 
Otherwise  there  was  no  contract. 

We  are  authorized  in  determining  this 
question  to  consider  the  subsequent  actions 
of  the  parties.  In  the  first  place.  It  may  be 
noted  that  the  language  of  plaintiff's  letter 
if  not  ambiguous  was,  at  least,  unusual. 
It  is  usual  to  speak  of  freight  delivered  upon 
and  to  be  carried  by  the  railroad  as  "shipped." 
It  is  not  usual  to  speak  of  goods  delivered 
upon  and  carried  by  a  dray  as  "shippeicl"  but 
the  usual  expression  is  "carted"  or  "hauled." 
The  defendant,  it  seems,  recognized  this  am- 
biguity, if  it  may  be  so  called,  in  the  proposi- 
tion and  interpreted  it  without  an  intention 
of  modifying  it  He  says.  In  substance,  I 
believe  you  quoted  above  prices  f.  o.  b.  cars 
Alliance,  Ohio.  It  is  shown  that  the  plaintiff 
either  originally  intended  its  quotation  as 
interpreted  by  defendant  or  afterward  ac- 
cepted the  defendant's  interpretation  as  It 
shipped  a  part  of  the  goods  on  the  order  of 
the  defendant  on  that  basis.  The  part  per- 
formance evidences  no  misunderstanding,  but 
is  evidence  of  a  complete  understanding — a 
complete  contract 

Some  minor  reasons  for  sustaining  the 
judgment  are  discussed  in  defendant's  brief 
which  we  have  examined  and  do  not  find 
well  sustained.  The  question  of  whether 
or  not  there  was  a  contract  seems  to  have 
been  the  question  upon  which  the  case  turned 
and  as  we  have  concluded  that  there  was  a 
contract  between  the  parties  the  ruling  of  the 
district  court  In  sustaining  the  demurrer  to 
plalntifTs  evidence  is  reversed,  and  a  new 
trial  granted. 


KRUSE  V.  FAIRCHILD. 
(Supreme  Court  of  Kansas,    filarch  10,  1900.) 
Taxation  — Sale  — Deed— Description     of 

raOPEBTY. 

In  the  sale  and  conveyance  of  real  proner- 
ty  for  taxes,  a  description  is  sufficient  if  it 
indicates  such  property  with  ordinary  and  rea- 
sonable certainty,  and  which  would  be  sufficient 
between  grantor  and  grantee  in  an  ordinary 
conveyance ;  but  if  it  is  so  inapt  and  uncertain 
as  to  mislead  the  owner,  or  will  not  afford  fair 
notice  of  the  tax  levied  against  bis  property,  or 
how  much  of  it  was  sold  for  taxes,  the  convey- 
ance will  be  invalid,  and  it  Is  further  held 
that  the  tax  deed  in  qaestion  is  void. 

[Kd.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Taxation,  §§  1519-1521.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Klowai  Coun- 
ty;  &  H.  Madison,  Judge. 

Action  by  William  O.  Fairchild  against 
Henry  Kruse.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Affirmed. 

John  D.  Beck  and  C.  F.  Jesse,  for  plalntiif 
in  error.  Fairchild  &  Lewis,  for  defend- 
ant In  error. 
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^  JOflNSTOK,  C.  X  This  action  was  brougnt 
by  William  Q.  Faircblld  to  recover  from 
Henry  Knise  lots  1,  2,  4,  and  5,  and  tbe  S.  W. 
%  of  the  N.  E.  %,  and  tbe  S.  E.  %  of  the  N. 
W.  %  of  section  5,  township  30,  range  17.  It 
appears  that  Fairchild  held  tbe  patent  title 
to  the  land,  and  he  also  presented  a  tax  deed 
isRued  la  pursuance  of  a  sale  for  tbe  taxes 
of  189C;  but  it  was  concoilpd  that  the  tax 
proceedings  upon  which  tliat  tax  deed  was 
based  were  Illegal.  Knise  rested  his  claim 
of  title  upon  a  tax  deed  executed  to  Clarence 
A.  Farnum  in  1894,  and  subfequent  deeds 
purporting  to  convey  the  land  to  himself;  but 
the  trial  court  held  tlie  tax  de?d  to  be  bad. 
and  gave  judgment  for  plalntilT.  The  valid- 
ity of  this  tax  deed  Is  the  main  question  In 
controversy. 

It  was  attaclicd  upon  a  number  of  grounds, 
including  the  uncertain  and  defective  descri))- 
tion  of  the  land  sold.  In  the  tax  deed  the 
description  of  the  property  sold  is :  "The  W. 
%  N.  E.  %  and  the  E.  i/j  >'■  W.  %  of  settlon 
5,  township  30,  range  17  west  of  the  Cth  p.  m.. 
situated  in  the  county  of  Kiowa  and  state  of 
Kansas."  The  contention  is  that  tbe  descrip- 
tion does  not  fit  the  land  for  which  Fairchild 
asked  a  recovery.  The  land  is  a  fractional 
section,  a  portion  of  which  is  subdivided  and 
described  as  lots ;  and  in  tbe  government  sur- 
vey of  the  land,  as  well  as  all  the  transfers, 
tbe  northern  part  of  tbe  land  is  descril>ed 
as  lots  1,  2,  4,  and  5.  In  attempting  to  show 
that  the  land  sought  to  be  recovered  by  Fair- 
child  had  been  sold  for  taxes  and  was  the 
same  laud  included  In  the  Farnum  tax  deed, 
Kruse  offered  in  evidence  a  plan  of  the 
government  survey  as  shown  by  the  official 
plats  and  field  notes.  The  following  diagram 
shows  the  government  plan  of  subdivisiou  and 
description: 


Lot  2. 

Lot  L 

Lot  6. 

Lot  5. 

Lot  4. 

Lot  8. 

1 

In  other  conveyances  offered  In  evidence  by 
Kruse  the  descriptions  of  the  land  do  not  con- 
form to  that  of  the  tax  deed  under  which  be 
claims.  The  county  clerks  are  required  to 
obtain    from    the    land   offices    abstracts   of 


government  lands  that  have  become  taxable 
since  March  of  the  previous  year,  and  of 
course  these  are  certified  as  they  have  been 
surveyed  and  subdivided  by  the  governuient. 
Tax  Law,  S  50;  Gen.  St.  1901,  g  7D7.'».  The 
assessors  are  required  to  make  out  a  pertinent 
and  correct  description  of  each  piei-e,  lot  or 
parcel  of  real  proi)erty.  In  numerical  order 
as  to  blocks,  lots,  sections,  or  subdivisions  in 
his  township  or  city.  Tax  Law,  f  44;  Gen. 
St.  1901,  §  7509.  The  taxing  officers  have  the 
means  of  obtaining  a  correct  desc-ription  of 
tlie  real  property  to  be  taxed,  but  it  appears 
tliat  tbe  tax  deed  In  question  does  not  contain 
a  correct  or  any  recognized  description  of  the 
land.  Neither  does  it  appear  that  the  land 
had  ever  been  described  otherwise  than  a.^  it 

I  liud   been  subdivided  and  designated  In  the 

!  siivernuient  survey.  The  patent,  and  every 
deed  under  which  plaintiff  claimed,  described 

I  the  land  properly  in  accordance  with  the 
government  plan.    Even  in  tbe  tax  deed  of 

I  plaintiff,  which  was  conceded  to  be  illegal, 
it  was  so  described.  All  the  Intermediate 
instruments  from  that  of  Farnum,  tbe  tax- 
title  grantee,  down  to  the  defendant,  accorded 
with  the  government  survey,  and  there  was 
nothing  to  show  that  there  had  ever  been  any 
other  subdivision  made  of  It.  A  description 
is  sufficient  if  it  indicates  the  land  with  ordi- 
nary and  reasonable  certainty,  but  It  should 
be  so  described  that  the  owner  may  not  be 
misled.  It  is  important  that  he  should  be 
informed  of  the  levy  of  a  tax  upon  his  land, 
and  the  amount  of  It,  so  that  he  may  have  tbe 
opportunity  of  paying  the  tax  and  saving  the 
laud  from  forfeiture  and  sale.  It  is  equally 
Important  that  he  should  have  an  opportunity 
to  redeem  the  land  after  It  has  been  sold  for 
taxes.  These  opiwrtunities  are  not  afforded 
unless  his  land  is  Identified  by  some  pertinent 
description  or  designation.  The  one  used  in 
this  instance  Is  not  pertinent  or  applicable  to 
the  land  in  question  and  did  not  furnish  tbe 
owner  any  fair  means  of  identification.  The 
description  may  have  Included  some  of  tbe 
land  in  suit,  but  how  much,  or,  if  a  part,  what 
part  of  the  whole,  was  taxed  and  sold  cannot 
be  determined  from  tlie  Inapt  and  indefinite 
description  employed.  The  court  ruled  cor- 
rectly in  holding  the  tax  deed  to  lje  invalid. 
It  may  be  noted,  In  passing,  that  there  was 
omitted  from  the  tax  deed  the  county  and 
state  in  which  the  assignee  of  the  tax  sale 
certificate  resided.  This  Is  a  prescribed  re- 
cital in  the  statutory  form. 

Another  objection  made  to  the  deed  Is  that 
the  seal  of  the  county  clerk.  Instead  of  the 
seal  of  the  county,  was  affixed.  There  is  a 
recital  in  the  instrument  that  tbe  county 
clerk  has  affixed  the  seal  of  the  county. 
Under  the  authority  of  the  recent  case  of 
Clarke,  Receiver,  v.  Tilden,  84  Pac.  139,  this 
must  be  deemed  a  sufficient  authentication. 
Judgment  affirmed.  All  the  Justices  con- 
curring. 
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STEKI/ING  T.  GRBGOBT.    (L.  A.  1,400.) 
(Supreme  CJourt  of  California.    April  2,  1906.) 

1.  Sales— Beeach  bt   Sellbb— Action— Evi- 
dence—SrFFiciBNor. 

In  an  action  for  breach  of  a  contract  to 
buy  from  plaintiff  all  the  oranges  grown  in  a 
certain  grove,  evidence  held  to  warrant  a  finding 
that  the  agreement  was  in  consideration  of  de- 
fendant having  the  handling  of  the  oranges 
grown  in  another  grove. 

2.  CONTBACTS  —  CON8TBTJ0TI0N  —  ENTIBB    AND 

Severabu:  Contkacts. 

The  question  whether  a  contract  ia  entire 
or  whether  its  various  stipulations  are  to  be 
regarded  as  severable  is  a  question  of  construc- 
tion, from  the  intent  of  the  parties  and  all  the 
circumstances. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  S  754.) 

8.  SAtES— CONTBAOT— CONSTRTJCTION. 

Where  defendant  a^eed  to  buy  all  the 
oranges  grown  by  plaintiff  in  a  certain  grove. 
In  consideration  of  defendant's  having  the  hand- 
ling of  the  oranges  grown  in  another  grove, 
the  oontract  was  entire,  and  the  agreements  not 
severable. 

[E<d.  Note. — For  cases  in  point,  see  toL  43, 
Cent  Dig.  Sales,  {  175] 

4.  Contracts— Rescission— Pabtial  Failttbe 

of  considebation. 

XTnder  the  express  provisions  of  Civil  Code, 
f  1689,  a  partial  failnre  of  consideration  moving 
from  one  party  authorizes  the  other  to  rescind. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Contracts,  §  1173.] 

6.  Tbusts— Action  by  Tbusteb— Costs— Lia- 

BttlTf. 

Under  the  ezprees  provisians  of  Code  Civ. 
Proc  §  1031,  where  plaintiff,  suing  as  trustee 
of  an  express  trust,  is  unsuccessful  and  there 
is  no  showing  of  mismanagement  or  bad  faith 
on  bis  part  the  costs  are  to  be  made  chargeable 
only  on  the  estate. 

[EM.  Note. — For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trusts,  H  324,  377.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Bernardino  County;  Benjamin  F.  Bled- 
soe, Judge. 

Action  by  A.  E.  Sterling,  as  trustee, 
against  A.  Gregory.  From  a  Judgment  in  fa- 
Tor  of  defendant,  plaintiff  appeals.    Affirmed. 

Otis,  Gregg  &  Surr,  for  appellant  Frank 
C  Presoott  and  Prescott  &  Morris,  for  re- 
etx>ndent 

SIjOSB,  J.  Action  for  damages  for  breach 
of  contract  The  plaintiff  was  the  owner  of 
certain  orange  groves  in  San  Bernardino 
county,  known  as  the  "Upper  Orchard,"  and 
alleges  an  agreement  with  defendant,  by  the 
terms  of  which  the  latter  agreed  to  buy  all 
tbe  oranges  grown  on  this  orchard  at  the 
price  of  1^  cents  per  pound.  After  the  con- 
tract was  partly  executed,  the  defendant  re- 
fused to  accept  or  pay  for  any  more  fruit. 
Bad  the  plaintiff,  after  selling  the  remaining 
frnit  for  less  than  the  contract  price,  brings 
fhls  action  to  recover  the  difference.  The 
CJSwer  denies  that  tbe  contract  was  merely 
for  the  purdiase  and  sale  of  the  oranges 
grown  on  the  groves  described  In  the  com- 
plaint, and  alleges  that  the  agreement  be- 
tween the  psi-ttea  was  that  defendant  should 

8SP.— ao 


handle,  pack,  ship  and  sell  for  tbe  account  of 
plaintiff  all  the  oranges  grown  on  two  other 
orchards  belonging  to  plaintiff,  and  known 
as  tbe  "Triangle"  and  "Klondike"  groves: 
that  as  part  of  tbe  same  contract  and  In  con- 
sideration of  having  the  handling  of  the  crops 
from  said  groves  the  defendant  agreed  to 
buy  all  the  oranges  on  tbe  "Upper  Orchard" 
at  in  cents  per  pound.  The  answer  then 
goes  on  to  allege  that  before  tbe  deliveries 
from  the  "Upper  Orchard"  were  complete, 
the  plaintiff  broke  his  contract  as  to  the  "Tri- 
angle" and  "Klondike"  groves  by  selling  the 
fruit  grown  on  those  groves  to  other  parties ; 
that  thereby  there  wasapartial  failure  of  con- 
sideration as  to  the  defendant,  and  he  promptl.v 
rescinded  tbe  contract  and  restored  to  plain- 
tiff everything  of  value  which  he  had  re- 
ceived from  him.  The  findings  on  these  Is- 
sues were  In  favor  of  defendant  and  be 
had  Judgment  for  his  costs.  Plaintiff  appeal- 
ed from  tbe  Judgment  within  60  days,  and 
brings  up  tbe  evidence  by  means  of  a  bill 
of  exceptions. 

The  appellant  contends  that  tbe  findings  as 
to  the  contract  between  the  parties  are  unsus- 
talned  by  the  evidence.  But  this  contention 
cannot  prevail.  While  the  plaintiff  testified 
that  he  made  no  agreement  regarding  the 
fruit  on  the  "Triangle"  and  "Klondike" 
groves  other  than  he  would  give  tbe  handling 
of  It  to  the  defendant  In  case  he  should  de- 
cide to  ship  it,  two  witnesses,  in  addition  to 
the  defendant  himself,  testified  to  an  uncon- 
ditional agreement  that  the  defendant  was 
to  hare  the  handling  of  the  fruit  from  these 
groves  at  .50  cents  per  box,  and  was  to  bu.v 
the  fruit  from  the  "Upper  Orchard"  at  1%  cent.s 
per  pound.  And  tbefurther  findingthatthepur- 
chase  and  sale  of  the  oranges  from  the  "Up- 
per Orchard"  was  a  part  of  the  oontract  for 
the  handling  of  the  fruit  from  the  other 
groves,  and  was  made  In  consideration  <^C  de- 
fendant's having  tbe  handling  of  such  fruit, 
also  finds  sufficient  support  in  the  record. 
There  Is  testimony  to  the  effect  that  the 
agreed  price  of  50  cents  per  box  for  handling 
would  have  allowed  the  defendant  a  profit  of 
25  cents  per  box.  And  the  defendant,  In  stat- 
ing tbe  conversation  between  himself  and 
tbe  plaintiff  regarding  tbe  transaction,  gave 
this  version:  "I  told  him  •  •  •  that  a 
cent  and  a  quarter  was  full  market  value  at 
that  time;  but  Inasmuch  as  I  would  have 
the  privilege  of  shipping  the  two  other  or- 
chards below  the  railroad,  the  Klondike  and 
ttaeTrlangle,  thatwonldreallze  me  some  profit 
that  we  would  be  sure  of,  as  we  were  not 
taking  the  chances  of  the  market  on  these 
two  orchards,  and  that  I  thought  I  could 
handle  the  other  orchards,  paying  him  the 
cent  and  a  quarter  with  this  understanding. 
•  •  •  Mr.  Sterling  accepted  my  proposi- 
tion." This  testimony.  If  believed  by  the 
trial  court,  as  It  evidently  was,  fully  Justified 
the  finding. 

The  appellant's  main  contention  is  that  the 
contract,  assuming  it  to  have  been  made  as 
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found  by  the  court,  was  not  an  entire  con- 
tract; tliat  the  stipulation  for  the  sale  of 
fruit  from  the  "Upper  Orchard"  and  the  one 
regarding  the  handling  of  other  fruit,  were 
-distinct  and  severable,  and  that,  therefore, 
«.  breach  of  one  furnished  no  ground  for 
rescinding  the  other.  It  may  readily  be  con- 
ceded that  if  the  evidence  went  no  farther 
than  to  show  that,  at  one  and  the  same  time, 
the  parties  agreed  that  the  plaintiff  should 
sell  to  the  defendant,  at  a  given  price,  the 
oranges  from  one  grove,  and  that  he  should 
deliver  to  the  defendant  for  handling,  the 
-oranges  from  other  groves,  for  a  compensa- 
tion of  60  cents  per  box,  the  agreement  for 
-sale  and  the  agreement  for  handling,  would 
form  separate  and  Independent  undertakings, 
and  a  breach  of  one  would  not  authorize  a 
rescission  of  the  other.  The  several  things 
required  to  be  done  by  plaintiff  were  to  be 
-done  at  different  times,  and  the  money  con- 
slderatlon  to  be  paid  for  them  was  not  entire, 
'but  was  apportioned  to  each  of  the  Items  to 
be  performed.  There  is  ample  authority  for 
the  proposition  that  in  such  case  the  stipula- 
tions are  ordinarily  regarded  as  severable  and 
Independent  As  examples  of  cases  declar- 
ing contracts  to  be  severable  under  such  clr- 
-cumstances  as  those  supposed  may  be  cited. 
Norris  V.  Harris,  15  Cal.  250 :  More  v.  Bon- 
net 40  Cal.  251,  6  Am.  Kep.  fi21 ;  Herzog  v. 
Purdy,  119  Cal.  102,  51  Pac.  27;  Potsdamer 
T.  Kruse,  67  Minn.  193,  58  N.  W.  983 ;  Keeler 
y.  CllOTord,  165  111.  544,  46  N.  E.  248 ;  Holmes 
V.  Gregg,  66  N.  H.  621,  28  Atl.  17.  But  it 
must  be  remembered  that  the  question  wheth- 
•er  a  contract  Is  entire  or  whether  its  various 
stipulations  are  to  be  regarded  as  severable  is 
a  question  of  construction.  The  court  seeks  to 
■determine  the  intent  of  the  parties  from  a  con- 
sideration of  all  the  circumstances  surround- 
ing the  making  of  the  contract.  The  rule  is 
well  stated  in  Wooten  v.  Walters,  110  N.  C. 
251,  14  S.  E.  734,  736,  as  follows:  "A  con- 
tract is  entire,  and  not  severable,  when  by  Its 
terms,  nature,  and  purpose  it  contemplates 
and  Intends  that  each  and  all  of  its  parts, 
materlU  provisions  and  the  consideration,  are 
comiuon  each  to  the  other  and  independent 
*  •  *  On  the  other  hand,  a  severable  con- 
tract is  one  In  its  nature  and  purpose  sus- 
ceptible of  division  and  apportionment,  hav- 
ing two  or  more  parts,  in  respect  to  matters 
and  things  contemplated  and  embraced  by  it, 
not  necessarily  dependent  upon  each  other, 
nor  is  it  intended  by  the  parties  that  they 
shall  be.  *  *  *  It  is  sometimes  difficult 
to  determine  whether  the  contract  is  entire 
or  severable  In  such  cases,  and  there  Is  great 
diversity  of  decisions  on  the  subject  but  on 
the  whole,  the  weight  of  opinion,  and  the 
more  reasonable  rule  would  seem  to  be  that 
where  there  is  a  purchase  of  different  articles 
.at  different  prices  at  the  same  time,  the 
contract  would  be  severable  as  to  eadi  article, 
.unless  the  taking  of  the  whole  was  rendered 


essential  either  by  the  nature  of  the  sabjeot- 
matter  or  by  the  act  of  the  parties.  This  rule 
makes  the  Interpretation  of  the  contract  de- 
pend on  the  intention  of  the  parties  as  mani- 
fested by  their  acts  and  the  circumstances 
of  each  particular  case."  And  the  cases  re- 
lied on  by  appellant,  in  which  this  court  has 
declared  certain  contracts  to  be  severable, 
all  recognize  that  the  Intention  of  the  parties 
governs  and  that  stipulations  apparently  dis- 
tinct and  separate  may,  by  the  agreement  of 
the  parties,  be  made  to  be  mutually  depend- 
ent and  to  form  parts  of  an  entire  contract 
Thus,  in  Norris  v.  Harris,  15  Cal.  227,  Field. 
C.  J.,  said:  "But  a  contract  made  at  the 
same  time,  of  different  articles,  at  different 
prices,  is  not  an  entire  contract  unless  the 
taking  of  the  whole  is  essential  from  the 
character  of  the  prapeiTty,  or  U  made  so  by 
the  agreement  of  the  parties,  etc."  More  y. 
Bonnet  40  Cal.  251,  6  Am.  B^.  621,  declares 
that  where  the  price  Is,  by  the  contract  ap- 
portioned to  each  item  to  be  performed,  "the 
contract  will  generallyhe  held  to  be  severable." 
And  in  Herzog  v.  Purdy,  119  Cal.  99,  61  Pac 
27,  the  court,  in  speakliig  of  a  similar  con- 
tract said :  "Such  a  contract  of  sale  the  law 
regards  in  general  as  severable,  and  we  dis- 
cover no  evidence  here  to  take  the  case  out 
of  the  rule,  nothing  to  show  that  the  sale  of 
one  item  was  contingent  upon  the  sale  of  the 
others,  or  that  the  contract  was  for  other 
reasons  an  entiretv."  (In  all  the  foregoing 
quotations  the  italics  are  ours.) 

The  case  at  bar  differs  in  its  facts  from 
all  those  cited  in  that  the  answer  alleged  and 
the  court  found  that  the  two  undertakings 
of  the  plaintiff  as  to  the  different  groves 
were,  in  fact,  by  the  agreement  of  the  par- 
ties, made  parts  of  one  contract,  and  the 
agreement  to  buy  the  oranges  from  one  grove 
was  in  consideration  of  defendant's  having 
the  handling  of  the  oranges  from  the  other 
groves,  nniis  was  In  effect  an  allegation  and 
finding  that  the  contract  was  entire  and  not 
severable.  Such  finding  being,  as  we  have 
seen,  sustained  by  the  evidence,  it  follows 
that  on  the  refusal  by  the  plaintiff  to  fully 
perform  his  part  of  the  contract,  there  was  a 
partial  failure  of  consideration^  which  under 
section  1689  of  the  Civil  Code^  gave  the  de- 
fendant the  right  to  rescind.  Rictater  v. 
Union  Land  &  Stock  Co.,  129  Cal.  367,  62 
Pac.  39.  By  the  Judgment,  the  defendant 
recovered  costs  against  the  plaintiff.  Since, 
under  the  admitted  allegations  of  the  com- 
plaint, the  plaintiff  sued  as  trustee  of  an  ex- 
press trust  and  there  was  no  charge  of  mis- 
management or  bad  faith  on  his  part  the 
costs  should,  under  the  provisions  of  sec- 
tion 1031,  Code  Civ.  Proc.,  have  been  "made 
chargeable  only  upon  the  estate,  fund,  or 
party  represented." 

The  Judgment  will  therefore  be  modified 
by  inserting  therein  a  provision  that  the 
costs  recovered  by  the  defendant  shall  be 
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chargeable  only  against  the  trust  property 
described  In  the  complaint,  and,  as  so  modi- 
fied, the  judgment  is  affirmed. 

We  concur:  BBATTY,  O.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  MeFAKLAND,  J.;  LORI- 
GAX,  J.;  HENSHAW,  J. 


7  Cal.  TJnrep.  aW 
SHEPARD  ▼.   F.   A.   ROBBINS   PRESS 
WORKS.    (S.  r.  4,489.) 
(Supreme  Court  of  California.    April  11,  1906.) 

Appeai.  —  Filing  of  Tbanscbipt  —  Tni«— 
Gbantino  New  TbiaI/— Conditionai.  Obdeb. 
A  motion  for  a  new  trial  in  on  action  to 
quiet  title  was  denied  upon  condition  that  plain- 
tiff consent  to  an  amendment  of  the  findings  and 
judgment,  and  the  order  denying  the  motion 
stated  that  defendant's  counsel  should  prepare 
an  order  specifying  in  detail  the  amendment  to 
be  made,  and  it  was  provided  that,  if  plaintiff  did 
not  consent  within  10  days,  a  new  trial  should 
be  granted.  Some  four  months  later  an  order 
was  made  reciting  the  pendency  of  tlie  motion 
for  a  new  trial,  specifying  the  amendment  to 
be  made  and  stating  that  if  plaiotiS  failed  to 
consent  to  the  amendment  within  10  days  a  new 
trial  would  be  granted.  Plaintiff  at  no  time 
consented  to  the  amendment.  Held,  that  10  days 
within  which  plaintiff  might  consent  to  the 
amendment  and  avoid  the  new  trial  did  not  begin 
to  run  until  after  the  making  of  the  second 
order,  so  that  it  was  not  until  after  the  ex- 
piration of  10  days  from  that  time  that  the  40 
days  allowed  for  the  filing  of  a  transcript  on 
appeal  began  to  run. 

Department  1.  Appeal  from  Superior 
Court,  Marin  County;  Tbomaa  J.  Lennon, 
Judge. 

Action  by  Elizabeth  A.  Staepard  against 
F.  A.  Bobbins  Press  Works,  in  which  A.  D. 
Shepard,  as  administrator,  was  substituted 
as  plaintiff.  From  a  judgment  for  plaintiff, 
defendant  appeals.  On  motion  to  dismiss 
the  appeal.    Motion  denied. 

A.  J.  Treat,  for  appellant  Thomas,  Gerstle 
&  Frlck,  for  respondent 

ANGEIiLOTn,  J.  This  is  a  motion  by 
plaintiff  to  dismiss  an  appeal  from  the  judg- 
ment on  the  ground  that  appellant  has  not 
filed  In  this  court  a  transcript  on  appeal 
within  the  time  allowed  by  law.  It  is  con- 
ceded that  the  40  days,  within  which  such 
transcilpt  must  be  filed,  did  not  begin  to 
run  nntil  the  motion  for  a  new  trial  made  by 
defendant  was  decided  by  the  lower  court 
(rule  2  of  this  court  [78  Pac  vii]),  and  the 
question  here  Is  as  to  when  that  motion  was 
decided,  within  the  meaning  of  our  rule. 
The  notice  of  motion  to  dismiss  was  served 
on  November  24,  1005,  and  filed  November 
25,  1905,  at  which  times  no  transcript  on 
appeal  had  been  served  or  filed.  The  action 
was  one  to  quiet  title  to  certain  land.  On 
June  22,  1903,  In  the  matter  of  defendant's 
motion  for  a  new  trial,  which  had  previously 
been  argned  and  submitted  on  a  bill  of  ex- 
ceptions, the  trial  court  made  the  following 
order,  viz.:  "It  Is  ordered  that  defendant's 
motion  for  new  trial  be  denied,  but  upon  the 


condition,  however,  that  plaintiff  consent 
that  the  findings,  judgment,  and  decree  here- 
tofore herein  made,  be  amended  and  modifi- 
ed so  as  to  make  the  southerly  side  of  the 
disputed  fence  the  northerly  boundary  of  the 
Shepard  property.  If  consent  be  not  given 
by  plaintiff  within  10  days  then  it  is  ordered 
that  a  new  trial  be  granted.  Defendant's 
counsel  will  prepare  and  present  to  the  court 
an  order  to  this  effect  specifying  In  detail 
the  amendment  to  be  made."  No  order 
specifying  In  detail  the  amendment  to  be 
made  was  presented  to  the  court  until  No- 
vember 1,  1905,  on  which  last-named  day 
the  trial  court  made  the  following  order, 
vl«.:  "This  cause  having  been  tried  and 
findings  filed  and  judgment  rendered  in  favor 
of  the  plaintiff,  and  the  defendant  having 
filed  Its  bill  of  exceptions  on  motion  for  a 
new  trial,  and  the  same  having  been  allowed 
and  certified,  and  the  motion  for  a  new  trial 
having  been  argued  and  submitted ;  and  it 
appearing  to  the  court  that  the  case  was 
tried  upon  the  theory  that  the  plaintiff  claim- 
ed that  the  south  line  of  the  fence  referred 
to  In  her  complaint  was  the  dividing  line 
between  the  respective  properties  of  the 
parties  In  said  action ;  and  It  further  appear- 
ing that  the  plaintiff  by  her  findings  and  by 
her  judgment  has  erroneously  been  given  a 
Iwundary  on  the  north  line  of  her  property 
three-fourths  of  an  inch  to  the  north  of  the 
north  side  of  the  fence  between  the  north 
line  of  plaintiff's  property  and  the  south  line 
of  defendant's  property;  and  It  further  ap- 
pearing to  the  court  that  the  true  northerly 
line  of  plaintiff's  property  Is  a  straight  line 
along  the  southerly  line  of  the  said  fence, 
as  said  line  is  prolonged  from  east  to  west, 
and  that  the  court  Inadvertently  signed  find- 
ings and  judgment  In  favor  of  plaintiff 
establishing  the  northern  boundary  line  of 
her  property  In  a  straight  line  from  east  to 
west  five  and  three-fourths  (5%)  Inches 
north  of  the  southerly  line  of  said  fence: 
and  It  further  appearing  to  the  court  that 
the  said  southerly  side  of  said  fence  was  at 
tlie  time  of  the  erection  of  the  bam  herein 
referred  to  situated  six  (6)  Inches  north  of 
the  outside  face  of  the  comer  post  of  the 
barn  located  In  the  northwest  corner  of 
plaintiff's  property,  to  wit,  four  and  one- 
quarter  (4V4)  Inches  from  the  outer  face  of 
ttie  corner  board  of  said  barn :  Now  there- 
fore, it  is  ordered,  that  If  plaintiff  within  10 
days  after  the  service  of  a  copy  of  this  notice 
upon  her  attorneys  signs  and  files  a  relin- 
quishment to  defend.nnt  of  all  land  north  of 
a  point  beginning  four  ond  one-quarter  HVi) 
inches  from  the  north  or  outer  face  of  the 
corner  board  of  the  barn  on  the  northwest 
corner  of  the  property  of  the  plaintiff,  said 
last-named  point  being  originally  the  south- 
erly side  of  the  fence  between  tlie  property 
of  the  parties,  and  running  thence  In  a 
straight  line  from  west  to  east  along  the 
southerly  line  of  said  fence,  as  the  same  ex- 
isted  during  the  trial   of   said  caase,  the 
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motion  for  a  new  trial  upon  the  part  of  the 
defendant  shall  be  denied.  Further  ordered 
that  If  within  said  lu  days  plaintiff  shall 
fail  to  sign  the  relinquishment  herein  refer- 
red to  and  directed,  then  the  motion  of  the 
defendant  for  a  new  trial  will  be  granted 
upon  all  the  grounds  of  said  motion."  This 
order  was  served  on  the  attorney  for  plaintiff 
on  Noyeml>er  13,  1905,  and  plaintiff  having 
failed  to  file  the  required  relinquishment, 
the  trial  court  on  December  8, 1905,  made  an 
unconditional  order  purporting  to  grant  de- 
fendant's motion  for  a  new  trial. 

Plaintiff's  claim  is  that  the  order  of  June 
22.  1905,  became,  by  reason  of  the  failure  of 
the  plaintiff  to  consent  to  the  required  modi- 
fication, an  order  granting  a  new  trial  abso- 
lutely, at  the  expiration  of  10  days  from  the 
malting  of  such  order.  See  Holtum  v.  Grelf, 
144  Cal.  521,  78  Pac.  11,  and  cases  therein 
cited.  If  this  claim  be  well  founded,  it  is 
apparent  that  the  time  for  filing  the  tran- 
script expired  long  before  the  giving  of  the 
notice  of  motion  to  dismiss.  We  are  of  the 
opinion,  however,  that  under  the  terms  of 
the  order  in  question,  the  time  for  plaintiff 
to  comply  with  the  expressed  condition  upon 
which  a  new  trial  would  be  denied,  could  uot 
commence  to  run  until  the  sub.sequent  order, 
to  be  prepared  by  defendant,  should  be  made 
by  the  court  specifying  in  detail  the  par- 
ticular modification  to  which  the  plaintiff 
should  consent  It  is  plain  from  the  meager 
record  before  us  that  there  was  some  doubt 
as  to  where  the  line  designated  in  the  order 
as  "the  southerly  side  of  the  disputed  fence" 
was.  such  fence  not  being  at  all  points  still 
In  existence,  and  the  order  made  clearly 
shows  the  intent  of  the  court  that  a  subse- 
quent order,  specifically  sliowing  the  modifi- 
cation desired,  should  be  made,  that  plaintiff 
sbould  have  10  days  thereafter  within  which 
to  consent  thereto,  and  that  if  within  such 
10  days  she  consented  to  the  modification 
specified  in  such  subsequent  order,  tlip  mo- 
tion for  new  trial  should  be  denied.  Under 
the  terms  of  the  order  of  June  22.  1900,  the 
10  days  within  which  plaintiff  might  comply 
with  the  specified  condition  could  not  com- 
mence to  run  until  November  1,  1905,  the 
date  of  the  malting  of  the  second  order.  Her 
failure  to  comply  with  the  condition  could 
not  be  effectual  to  render  the  order  one 
granting  a  new  trial  earlier  than  at  the 
expiration  of  said  10  days.  Until  that  time, 
therefore,  there  was  certainly  no  decision 
of  the  motion  for  new  trial,  within  the  mean- 
ing of  our  rule.  It  Is  apparent  therefore, 
that  the  time  for  filing  the  transcript  on  the 
appeal  from  the  Judgment  had  not  expired 
at  the  time  of  the  service  and  filing  of  the 
notice  of  motion  to  dismiss  tlie  aiH>eal.  It 
Is  not  necessary  for  the  purposes  of  this 
motion  to  decide  whether  the  failure  of 
plaintiff  to  file  her  consent  to  the  required 
modification  rendered  the  order  one  granting 
a  new  trial  at  the  expiration  of  10  days 
from  November  1. 1905,  and  we  do  not  decide 


that  question.  It  is  enough  bere  that  there 
was  no  decision  of  the  motion  prior  to  such 
last-mentioned  time. 

The  motion  to  dismiss  the  appeal  from  tlie 
Judgment  la  denied. 

We  concur:    SHAW,  J.;   SLOSS,  3. 


1«(  Cal.  W 
In  re  ALEXANDER'S  ESTATE.    (S.  P. 
4,434.) 
(Supreme  Court  of  California.    April  10,  1906.) 

1.  Wills— Estates  Created — Fee  Simple. 

Civ.  Code,  8  l.'WB,  provides  that  words  in  a 
will  referring  to  death  or  survivorship  relate 
to  the  time  of  testator's  death,  unless  posses- 
sion is  actually  j)ostponed,  wlien  they  must  be 
referred  to  the  time  of  possession.  A  will  pro- 
vided that  one  of  testatrix's  children,  "W  she 
remained  unmarried  should  have  ail  that  be- 
longed to  testatrix,  and,  if  she  married,  the 
house  that  she  bought  should  belong  to  her,  and 
that  "the  rest"  should  be  divided  among  the 
children.  Held,  that  there  was  a  gift  to  the 
child  in  fee  in  case  of  her  nonmarriage  at  tes- 
tatrix's death,  and  not  an  estate  limited  in  its 
creation  to  the  period  during  which  she  might 
remain  unmarried,  with  a  remainder  to  the 
other  children  to  talce  effect  on  her  death,  or, 
if  she  should  marry,  on  her  marriage. 

2.  Wills  —  Conditions  —  Validitt  —  Re- 
straint OF  Mabriaoe. 

Under  Civ.  Code.  §  710,  providing  that  con- 
ditions imposing  restraints  on  marriage,  ex- 
cept on  tile  marriage  of  a  minor  are  void,  a 
condition  subsequent  in  a  devise  to  a  daughter, 
terminating  the  devisee's  estate  in  fee  on  her 
marriage  at  any  time  is  void. 

[Bd.  Note. — ^For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  {  1537.] 

Department  1.  Appeal  from  the  Superior 
Court,  Alameda  County;  F.  B.  Ogden,  Judge. 

Judicial  proceedings  on  the  estate  of  Euillle 
Alexander,  deceased.  From  a  decree  of  final 
distribution,  George  Alexander  and  others  ap- 
peal.   Affirmed. 

Frederick  E.  Whitney,  for  appellants.  E. 
M.  Rosenthal,  for  respondent 

SLOSS,  J.  Appeal  from  decree  of  final  dis- 
tribution. Emille  Alexander  died  on  June  5, 
1904,  leaving  a  will  which  was  admitted  to 
probate  In  the  superior  court  of  Alameda 
county  on  July  7,  1904.  The  testatrix  was  a 
widow,  and  was  survived  by  three  sons, 
George,  Henry  and  Caesar  Alexander,  and 
two  daughters,  Mrs.  Ray  Rosenthal  and 
Gussle  Alexander,  all  over  the  age  of  21 
years.  The  estate  having  been  duly  admin- 
istered, distribution  was  prayed  for,  and  after 
proper  proceedings  for  that  purpose  a  decree 
was  made,  distributing  the  entire  estate 
to  Gussle  Alexander,  one  of  the  daughters, 
absolutely.  From  this  decree  the  other  child- 
ren of  the  testatrix  appeal. 

The  controversy  hinges  on  the  construction 
of  the  decedent's  will,  which  was  olographic 
and  written  In  the  Gennan  language.  A 
translation  reads  as  follows: 

"Oakland,  the  28th  March,  1903. 
"This  is  my  last  wish  while  I  still  have 
good  health  and  full  understanding,  that  if 
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Guseie  Alexander  reiualus  unmarried,  that  all 
tbut  I  liuve  as  well  us  real  estate  belongs  to  ber, 
shouM  slio  marry,  tlieu  the  house  belongs  to 
luT  for  which  she  has  the  contract  that  she 
liiuight  it,  hei-s.  The  rest  my  other  children 
sliail  divide  among  themselves;  Henry  Alex- 
ander, Geiirge  Alexander,  Caesar  Alexander, 
and  Kay  Kosenthal.  This  is  my  last  wish. 
ISiKuedl     Mrs.  Emilie  Alexander. 

"i'he  testament  which  Mr.  Rosenthal  has 
can  t.c  torn  up,  It  Is  against  my  wish." 

The  iihrasp  "the  house  belongs  to  her  for 
wbkh  Fhe  has  the  contract  tbat  she  bought 
it.  hers."  refers  to  a  dwelling  bouse  which 
had  hren  conveyed  by  the  testatrix  to  Qussie 
prior  to  the  making  of  the  will,  and  this 
]iroiiprty  formed  no  portion  of  the  estate. 
At  tlje  date  of  the  will  Gnssie  Alexander  was 
the  only  unmarried  daughter  of  the  testatrix, 
and  Rbe  never  has  married.  The  sons  were  all 
engaged  in  business.  Prom  these  facts  we 
must  determine  what  interest  or  estate  is 
given  to  Gussie  Alexander  under  the  will, 
and  what  to  tlie  other  children  of  the  testa- 
trix. The  essential  words  of  the  will  are, 
"if  Gnssie  Alexander  remains  unmarried, 
that  all  tbat  I  have  •  •  •  belongs  to  her, 
should  she  marry  ♦  ♦  •  my  other  child- 
ren shall  divide  [it]  among  themselves."  The 
contention  of  the  appellants  is  that  these 
words  give  to  Gussie  an  estate  limited  in  its 
creation  to  the  period  during  which  she  may 
roiuain  unmarried,  with  a  remainder  over  to 
the  other  children,  to  take  effect  on  her  death, 
or.  if  she  should  marry,  on  her  marriage. 
The  respondent,  on  the  other  hand,  claims 
that  the  gift  to  Gussie  is  a  fee,  which  la  to 
vest  ou  condition  tbat  she  Is  unmarried,  and 
tbat  the  period  at  which  the  contingency  of 
marriage  or  noumarriage  is  to  be  determined 
is  the  death  of  the  testatrix.  We  see  nothing 
In  the  language  of  the  will  to  indicate  that, 
in  any  view,  Gusale  is  given  a  life  estate. 
There  are  no  words  in  the  instrument  refer- 
ring to  her  life  or  death.  The  only  event 
affecting  her  title,  whether  by  way  of  condi- 
tion precedent  or  subsequent,  or  of  limitation, 
is  her  marriage.  She  tai^es,  therefore,  either 
nn  estate  limited  in  duration  to  the  period 
during  which  she  remains  unmarried,  or  a 
fee  coaditioual  upon  ber  being  unmarried  at 
some  time.  (Whether  such  fee,  once  vested, 
is  to  be  cut  off  by  a  subsequent  marriage. 
Is  considered  in  another  part  of  this  opinion.) 

.V  devise  or  bequest  for  the  time  during 
which  the  grantee  remains  unmarried  is  a 
not  unusual  form  of  gift  In  such  case  the 
vesting  of  the  estate  does  not  depend  on  a 
condition  precedent,  uor  is  it  divested  by  a 
condition  subsequent  Tlie  provision  regard- 
ing marriage  is  a  limitation,  not  a  condition. 
2  Woemcr's  Am.  Law  of  Adm.  (2d  EkI.)  9C2. 
On  marriage,  the  estate  censes  by  the  expira- 
tion of  the  term  for  which,  at  the  outset  it 
was  created.  But  the  words  of  this  will  are 
not  the  words  ordinnrily  used  for  tlie  crea- 
tion of  such  limited  estate.    This  is  not  a 


gift  to  Gussie  "while  she  remains  unmarried," 
or  "so  long  as  she  remains  unmarried"  or 
"until  she  marries."  Ou  the  contrary,  the 
estate  is  given  to  her  "if  she  remains  un- 
married." The  word  "if,"  in  legal  as  in  or- 
dinary phraseology,  imports  a  condition,  and 
there  is  no  reason  to  give  it  another  construc- 
tion here.  This  then  is  a  gift  to  Gussie  on 
condition  that  she  remains  unmarried.  Un- 
married when?  Certainly  the  gift  cannot  be 
on  condition  that  she  remains  unmarried  at 
all  times,  since  in  that  view,  she  could  never 
taivc  anything  as  long  as  she  lived.  If  she 
married,  the  condition  would  be  broken;  if 
not,  it  would  not  have  been  fully  complied 
with.  The  only  reasonable  construction  to 
give  these  words  is  to  hold  that  they  refer 
to  the  state  of  affairs  that  may  exist  at  the 
death  of  the  testatrix.  And  this  accords  with 
the  general  intent  of  the  testatrix,  dedu- 
cible  from  the  whole  will,  and  the  circum- 
stances uuder  which  it  was  executed.  Her 
sons  were,  by  reason  of  their  occupations, 
8elf-supix>rtlng,  and  the  one  daughter,  being 
married,  was  provided  for.  Obviously  the 
testatrix  wished  upon  her  death  to  make  spec- 
ial provision  for  her  other  daughter,  if  that 
daughter  should  be  left  without  the  protec- 
tion of  a  husband. 

The  words  "if  she  remains  unmarried" 
may  be  construed  to  refer  to  the  date  of  the 
testatrix's  death  without  violating  any  settled 
rules  of  construction.  While,  with  reference 
to  its  effect  a  will  speaks  from  the  death  of 
the  testatrix,  it  will,  where  the  testator 
speaks  of  a  condition  of  things  as  actually 
existing,  be  held  as  referring  to  the  date  of 
the  will.  2  Woerner's  Am.  Law  of  Adm. 
(2d  Ed.)  887,  888;  1  Redf.  on  Wills  (4th  Ed.) 
880.  Tills  will,  by  necessary  Implication, 
speaks  of  Gussie  as  an  unmarried  woman. 
Sudi  reference  to  ber  is  to  be  taken  as  speak- 
ing of  her  condition  at  the  date  of  the  execu- 
tion of  the  will.  And  the  condition  of  her 
remaining  unmarried  is  given  full  operation 
by  referring  the  time  of  its  performance  to 
the  death  of  the  testatrix.  There  are  many 
cases  of  similar  construction.  A  devise  to 
A.,  with  a  limitotion  over  in  case  of  his  death, 
vests  an  absolute  estate  in  A.,  unless  he  dies 
during  the  testator's  lifetime.  Wills  v.  Wilis, 
85  Ky.  480,  3  S.  W.  900;  Herbert  v.  Executor 
of  Tuthlll,  1  N.  J.  Eq.  141;  Jones  v.  Webb, 
5  Del.  Ch.  132;  Biddle's  Estate,  28  Pa.  59; 
Phelps  V.  Phelps,  53  Conn.  359,  11  Atl.  596; 
Wright  V.  Charley,  129  Ind.  257,  28  N.  B.  706; 
Kobtz  V.  Eldred,  208  111.  60,  60  N.  B.  900; 
2  Jarm.  Wills  (Cth  Ed.)  661.  Shnilarly,  a 
gift  to  various  persons  "or  the  survivors  of 
them"  refers  to  those  surviving  at  the  death 
of  the  testator.  2  Jarm.  Wills,  supra;  Ste- 
venson V.  Lesley,  70  N.  Y.  512;  Matter  of 
Mahan,  98  N.  Y.  372.  Tlie  Civil  Code  of  this 
state  provides  (spction  13:50)  that  "words  in 
a  will  referring  to  death  or  survivorship, 
simply,  relate  to  the  time  of  the  testator's 
death,  unless  possession  is  actually  postponed, 
wheu  they  must  be  referred  to  the  time  of 
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possession,"  bnt  the  above  aatboritles,  as  well 
as  many  more  tbat  might  be  cited,  sbow  that 
tbe  same  rule  exists  universally,  irrespective 
of  any  statute. 

A  case  very  similar  to  tbe  one  at  bar  was 
Denfleld,  Petitioner,  156  Mass.  285,  30  N.  E. 
1018.  Tbere  the  will,  after  devising  certain 
property  to  the  testator's  daughter,  went  on 
to  say:  "The  above  provision  for  my  daugh- 
ter Is  made  on  condition  she  remain  sin- 
gle." The  court  said  that  the  condition 
"seems  to  be  satisfied  by  holding  that  it  is 
to  continue  until  the  time  comes  for  distribu- 
tion of  tbe  residue.  It  means  on  condition 
she  remain  single  at  that  time.  Otherwise 
it  could  never  be  determined  in  her  lifetime 
whether  she  was  to  take  the  gift  absolutely 
or  not"  In  principle,  the  case  seems  direct- 
ly in  point,  notwithstanding  the  fact  tbat 
there  were  special  circumstances  (not  existing 
here),  which  led  the  court  to  hold  that  the 
time  when  the  condition  was  to  be  fulfilled 
was  the  date  of  distribution,  rather  than  the 
death  of  the  testator.  If  Gussie  takes  by 
reason  of  her  having  remained  unmarried 
until  the  death  of  her  mother.  It  Is  unneces- 
sary to  consider  at  length  the  effect  of  the 
gift  to  the  other  children.  If  she  should  marry. 
For  the  same  reasons  governing  the  construc- 
tion of  the  gift  to  her.  It  may  well  be  argued 
that  the  event  of  her  marriage,  which  Is  to 
vest  the  estate  in  her  brothers  and  sisters, 
must  occur  before  the  death  of  the  testatrix. 
Bu  if  It  be  said  tbat  the  intent  was  that  this 
language  should  constitute  a  condition  sub- 
sequent, terminating  her  estate  in  fee,  and 
vesting  It  In  others  on  her  marrlnge  at  any 
time,  the  condition  would  be  void  as  In  re- 
straint of  marriage.  Any  distinction  that 
may  have  existed  at  common  law  between 
such  conditions  as  applied  to  real  and  to  per- 
sonal estate  (30  Am.  &  Eng.  Ency.  of  Law 
[2d  Ed.]  802)  has  been  abolished  In  this  state 
by  section  710  of  the  Civil  Code,  under  which 
conditions  Imposing  restrains  upon  marriage 
(with  two  exceptions  not  here  involved),  are 
void.  Under  any  view,  the  distribution  to 
the  respondent  was  proper. 

The  decree  Is  affirmed. 

We  concur:    ANGELLOTTI,  J.;  SHAW,  J. 


149  Cal.  2H 

In  re  WALKER.    (S.  F.  4,470) 
(Supreme  Court  of  California.    April  11,  1906.) 

1.  WiLus  —  Estate  in  TatrsT— Creation  of 
Testamentabt  Tbt'st  to  Pell  Land. 
Cir.  Code,  $  2289,  provides  that  on  the 
death  of  a  trustee  tbe  superior  court  of  the 
county  where  the  property  is  situated  must 
appoint  another  trustee  and  direct  the  execu- 
tion of  the  trust.  A  will  provided  that  a 
certain  lot  should  be  sold,  and  tbat  the  execu- 
tor, who  was  appointed  as  trustee  for  such 
purpose,  should  invest  the  propocds  and  pay 
the  income  to  certain  beneficiaries  until  their 
majority,  when  the  investment  should  be  de- 
livered to  them.  The  executor  sold  the  lot.  and 
after  his  death  the  purchaser  petitioned  for 
the  api>ointment  of  a  trustee  to  carry  out  the 


trust.  Held,  that  the  petition  waa  erroneonsly 
granted,  aa  the  trust  was  merely  for  the  in- 
vestment of  proceeds  and  the  payment  of  in- 
come to  the  bene&ciaries,  and  not  for  a  sale 
of  land. 
2.  Exectttobs— Bxecutob's  Salb— Confibka- 

TION. 

Code  Civ.  Proc.  §  1561,  provides  that  where 
an  executor  has  power,  under  a  will,  to  sell 
property,  he  must  make  return  of  sale,  and  that 
no  title  passes  until  tbe  sale  be  confirmed, 
and  section  1575,  provides  for  compelling  the 
executor  to  make  a  return.  Held,  that  where  an 
executor  had  authority  to  sell  land  for  the 
benefit  of  certain  persons  and,  purporting  to 
act  under  the  power,  he  did  so,  but  failed  to 
make  any  return  so  that  there  was  no  con- 
firmation, the  beneficiaries  having  so  ratified 
the  sale  as  to  estop  them  from  disputing  it, 
the  court  having  jurisdiction  of  tbe  probate  pro- 
ceedinga  might,  because  of  the  estoppel,  con- 
firm his  sale  and  direct  execution  of  the  con- 
veyance upon  a  compliance  with  tbe  terms  of 
the  contract  by  the  purchaser. 

Appeal  from  Superior  Court,  Monterey 
County;    B.   V.  Sargent,  Judge. 

Petition  by  Mrs.  Annie  L.  Gallagher  for 
the  appointment  of  a  trustee  In  place  of  a 
deceased  trustee  to  carry  out  a  trust  created 
by  the  will  of  Jane  Walker,  deceased,  and 
from  an  order  granting  the  petition,  Sadie 
Mayhew  and  another,  beneficiaries  of  tbe 
trust  appeal.    Reversed. 

R.  II.  Cross,  for  appellants.  R.  Clark  and 
Sargent  &  Bardln,  for  respondent 

ANGELLOTTI,  J.  This  is  an  appeal  from 
an  order  of  the  superior  court  of  Monterey 
county,  made  under  the  provisions  of  section 
2289  of  the  Civil  Code,  appointing  a  trustee 
In  place  of  a  deceased  trustee,  "to  fulfill  and 
complete  the  purposes  of  tbe  trust  and  to 
complete  the  contract  set  out  In  the  petition 
of  the  petitioner."  The  trust  to  question 
was  claimed  to  have  been  created  by  the  last 
will  of  John  Walker,  the  provisions  of  said 
will  which  are  material  being  as  follows, 
viz:  Third.  "I  desire  that  my  lot  commonly 
known  as  Lot  No.  8  In  Block  41  of  the  Sec- 
ond Addition  to  Pacific  Grove,  Monterey 
Co.  state  of  California  l)e  sold  as  soon  as  an 
advantageous  price  can  be  obtained  for  the 
same  and  tbat  William  F.  Gibson,  whom 
I  hereby  appoint  as  trustee  for  that  purpose 
shall  Invest  tbe  proceeds  In  some  Income  pro- 
ducing property  or  first  mortgage  security 
and  pay  the  proceeds  to  my  grandnleoes 
Sadie  and  Nannie  Mayhew,  one-half  thereof 
to  each.  I  desire  that  such  Income  shall  be 
paid  to  Sadie  and  Nannie  Mayhew  directly,  so 
that  they  can  use  the  same  themselves ;  and 
a  receipt  from  them  to  my  said  trustee  shall 
be  Rufliclent  to  relieve  him  from  any  further 
responsibility  therefor.  When  my  said 
grandnieces  shall  attain  their  majority,  then 
I  direct  my  trastee  to  pay  over  said  trust 
fimd  or  deliver  the  Investment  to  said  grand- 
nieces.  If  either  shall  die  previous  to  attain- 
ing her  majority,  tbe  survivor  shall  take 
her  sister's  portion."  Seventh.  "I  give  my 
executor  hereinafter  named  full  power  to  sell 
any  and  all  of  my  estate  real  and  pera<mal 


uigitized  by 


Google 


«a]0 


IN  BG  WALKER. 


811 


■tkB  be  may  dean  expedient  at  either  public 
or  private  Bale  and  wlthont  first  obtaining 
an  order  of  conrt  therefore.  •  •  ♦" 
Eighth.  "I  hereby  appoint  William  F.  Gib- 
son of  the  city  and  county  of  San  SYanclsco, 
«tate  of  California,  as  executor  of  this  my 
last  will  and  request  that  he  be  allowed 
to  qualify  and  to  act  as  such  without  giving 
bonds  to  any  court" 

This  will  was  dated  January  10,  1895,  and 
deceased  died  in  the  year  1897,  a  resident 
■of  the  dty  and  county  of  San  Francisco. 
Such  will  was  admitted  to  probate  in  the 
superior  court  of  such  city  and  county,  and 
the  proceedings  for  the  administration  of  the 
-estate  are  stiU  pending  therein,  no  distribu- 
tion as  yet  having  been  had.  Wm.  F.  Gibson 
was  appointed  and  qualified  as  executor  of 
the  will  and  continued  to  act  as  such  until 
his  death  in  1901.  On  February  4,  1899,  he, 
purporting  to  act  as  executor  and  trustee, 
agreed  in  writing  to  sell  to  respondent, 
Mrs.  Annie  L.  Oallagher,  the  lot  of  land  de- 
scribed above  for  $800,  $80  to  be  paid  as  a 
deposit,  and  $720  within  three  years,  with 
Interest,  Mrs.  Gallagher  to  pay  all  taxes  on 
the  land,  and  agreed  that  a  deed  should 
be  executed  on  full  payment  of  the  purchase 
price.  Something  over  $600  had  been  paid 
by  Mrs.  Gallagher  to  Gibson  under  this 
agreement,  prior  to  bis  death,  and  after  his 
death  $90  was  paid  by  her  to  the  administra- 
tor with  the  will  annexed  of  the  estate  of 
John  Walker.  At  the  time  of  the  making 
of  this  agreement,  Nannie  Mayhew,  one  of 
the  beneficiaries,  had  attained  her  majority, 
and  the  only  other  beneficiary,  Sadie  May- 
hew,  attained  her  majority  June  7,  1899. 
The  evidence  showed  that  after  the  attain- 
ment of  their  majority,  the  beneficiaries 
received  from  Gibson  small  amounts  aggre- 
gating $185,  proceeds  of  said  agreement,  and 
after  his  death,  other  portions  of  said  pro- 
ceeds from  the  administrator  with  the  will 
annexed,  all  of  which  they  still  retalja.  No 
return  of  the  sale  made  by  Gibson  was  ever 
made  to  the  superior  court  having  Juris- 
diction of  the  estate.  The  order  appealed 
from  was  made  by  the  superior  court  of 
Honter^  county  on  May  1, 1905,  being  based 
on  an  application  thM«fbr  made  by  respond- 
ent May  31,  1904.  The  b^ieficlaries  of  the 
trust,  Sadie  Mayhew  and  Nannie  Mayhew, 
appeal  from  such  order. 

It  is  apparent  that  the  sole  object  of  this 
proceeding  is  to  enable  Mrs.  Gallagher  to 
complete  her  contract  for  the  purchase  of 
this  land  and  obtain  title  thereto.  It  is,  of 
course,  essential  to  the  right  of  a  court  to 
appoint  a  trustee  under  the  provisions  of 
secUon  2289,  Civil  Code,  to  fill  a  vacancy, 
that  there  should  be  an  existing  trust  to  be 
executed.  It  is  claimed  by  respondeat  that 
a  valid  trust  for  the  sale  of  this  lot  and  the 
investment  of  the  proceeds  of  such  sale 
was  cre»ted  by  the  will  of  Mrs.  Walker 
and  that  this  trust  for  the  sale  had  not 
been  fully  executed.    We  are  of  the  oplon 


ion  that  under  a  proper  constmctlon  of 
the  provisions  of  the  will,  the  sole  pur- 
poses for  which  Gibson  was  appointed 
trustee  were  to  invest,  for  the  benefit 
of  Sadie  and  Nannie  Mayhew,  the  pro- 
ceeds of  the  sale  which  the  testatrix,  in 
effect,  directed  to  be  made,  and  to  pay  the 
come  of  such  investment  to  such  beneficiaries 
during  their  minority,  at  the  expiration  of 
which  they  were  to  receive  the  principal  in 
equal  shares,  and  that  the  provision  as  to 
sale  was  simply  a  direction  to  her  executor 
to  sell  as  soon  as  an  advantageous  price  could 
be  obtained.  It  is  true,  as  urged  by  respond- 
ent, that  no  particular  form  of  expression  Is 
necessary  to  constitute  a  valid  trust,  but  it 
Is  essential  that  the  intention  of  the  testator 
to  so  do  should  be  apparent,  and  so  far  as 
the  sale  of  the  land  by  a  trustee  is  con- 
cerned, we  can  see  no  evidence  of  such  intent 
in  the  will  before  us.  It  will  be  observed 
that  there  is  no  direct  devise  of  the  land  to 
Gibson,  and  that  the  provision  as  to  tlie  ap- 
pointment of  Gibson  as  trustee  apparently 
has  reference  solely  to  the  matter  of  invest- 
ment of  the  proceeds,  and  payments  of  the 
same  to  Sadie  and  Nannie  Mayhew.  The 
duties  imposed  upon  him  as  trustee  in  regard 
thereto  were  not  such  as  to  render  it  imper- 
ative that  the  legal  title  to  the  land  should 
Test  in  him,  and  there  is  nothing  from  which 
the  intent  to  create  a  trust  for  the  sale  of 
the  land  can  be  inferred.  The  fifth  para- 
graph of  the  will  contains  a  sutMtantlally 
similar  provision  as  to  the  desire  of  the 
testatrix  for  the  sale  of  certain  shares  of 
stock  and  the  immediate  payment  of  the 
proceeds  of  such  sale  to  certain  persons, 
without  any  bequest  in  terms.  In  both  of 
these  cases,  the  direction  for  the  sale  I* 
solely  to  the  executor,  who  elsewhere  Is  em- 
powered to  sell  at  either  public  or  prlvato 
sale  and  without  any  order  of  court,  and  th» 
duties  of  the  appointed  trustee  commence 
only  upon  the  receipt  of  proceeds  of  the  sale 
of  the  land,  relate  only  to  the  disposition  of 
such  proceeds,  and  continue  only  to  the  time 
when  both  beneficiaries  attain  the  age  of 
majority.  It  would  therefore  seem  ap- 
parent that  no  case  was  made  authorizing 
action  by  the  superior  court  of  Monterey 
county  under  section  2289  of  the  Civil  Code. 
Respondent  earnestly  contends  that  the 
appellants  are  estopped  frcnn  disputing  the 
validity  of  the  agreement  of  sale  made  by 
Gibson,  by  reason  of  the  fact  that,  after  at- 
taining majority,  they,  apparently  acquies- 
cing- therein,  received  and  retained  and  still 
retain  the  proceeds  of  such  agreement  This 
may  be  true,  but,  in  our  opinion,  that  quen- 
tion  Is  not  one  to  be  determined  in  this  pro- 
ceeding. We  are  not  here  concerned  with 
any  question  as  to  the  validity  against  them 
of  the  agreement  made  by  Gibson,  or  as  to 
the  acts  of  the  parties  thereunder,  but  solaiy 
with  the  question  as  to  whether  there  Is 
an  existing  trust  for  the  proper  admlnistrit- 
tion.  of  which  it  Is  necessary  .that  a  trvt'ute 
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Bbonid  be  appointed.  If  the  acts  and  coa- 
duct  of  Sadie  and  Nannie  Mayhew,  the  sole 
parties  entitled  under  the  will  to  receive  the 
proceeds  of  the  sale  of  said  land,  or  the  land 
itself  In  the  event  that  no  sale  Is  made, 
have  been  such  as  to  estop  them  from  assert- 
ing the  invalidity  of  the  agreement  for  sale, 
appellants  may  doubtless  have  that  fact  ad- 
judged in  a  proper  proceeding,  and  obtain 
such  relief  against  such  beneficiaries  as  Is 
appropriate.  This  proceeding  was  neces- 
sarily based  entirely  upon  the  theory  that 
there  was  a  trust  for  the  sale  of  the  land, 
created  by  the  will,  and  the  petition  contained 
no  allegation  of  any  fact  tending  to  create 
an  estoppel  as  to  the  beneficiaries. 

It  may  properly  be  suggested  that  under 
the  circumstances  mentioned  by  respondent 
we  can  see  no  reason  why  the  respondent 
cannot  have  adequate  remedy  In  the  court 
having  Jurisdiction  of  the  probate  proceed- 
ings. The  executor  bad  the  power  under 
the  will  to  sell  this  property  for  the  sole 
benefit  of  Sadie  and  Nannie  Mayhew,  and, 
purporting  to  act  thereunder,  he  made  this 
sale  to  respondent  By  reason  of  the  statute 
(Code  Civ.  Proc.  S  1561)  the  sale  was  In- 
effectual without  confirmation  by  the  super- 
tor  court  having  jurisdiction  of  the  estate, 
and  It  was  the  duty  of  the  executor  to  make 
a  return  of  such  sale.  This,  so  far,  has  not 
been  done,  but  there  Is  no  reason  why  such 
a  return  should  not  still  be  made,  and  the 
court  having  jurisdiction  of  the  estate  has 
the  power  to  require  It  to  be  made.  Code 
Civ.  Proc.  8  1575.  If  the  only  persons  In- 
terested In  the  proceeds  of  any  sale  of  this 
property  have  so  ratified  the  contract  made 
by  the  executor  as  to  estop  them  from  dis- 
puting It,  we  can  see  no  reason  why  the 
court  could  not,  upon  that  ground  alone, 
confirm  the  sale,  and  direct  the  execution  of 
n  conveyance  upon  a  complianee  by  the  pur- 
pha-ser  with  the  terms  of  the  contract.  Cer- 
tainly, under  such  cirnimstances,  their  ob- 
jections would  not  be  effectual  to  prevent  a 
confirmation. 

The  order  appealed  from  Is  reversed. 

We  concur:    SHAW,  J. :   SLOSS,  J. 


14t  Cal.  31« 

In  re  SHEPPARD'S  ESTATE.    (8.  F.  4,419) 

SHEPPARD  V.  KENDALL  et  al. 
(Supreme  Ourt  of  California.    April  13,  1000.) 

1.  Wills— Pbobate— Petition   fob  Revoca- 
tion—Sufficiency. 

A  petition  for  revocation  of  the  probate  of 
a  will,  merely  alleging  in  RenernI  terms  that 
a  certain  person  exercised  undue  influence  over 
testator,  but  stating  no  facts  from  wiiioh  a 
lesal  conclusion  of  undue  inHuence  could  be 
drawn,  stated  no  cause  of  action. 

2.  Same— Amendment— Delay. 

Where  a  petition  for  the  revocation  of  the 
probate  of  a  will  waa  filed  10  months  after  the 
will  was  admitted  to  probate,  leave  to  amend 
the  petition  five  months  after  it  was  filed  was 
properly  denied,  in  the  discretion  of  the  court. 


Appeal  from  Superior  Court,  Mendociiw 
County;  J.  Q.  White,  Judge. 

Application  by  A.  B.  Kendall  and  others 
for  probate  of  the  will  of  Joseph  Sheppard, 
deceased.  The  will  was  admitted  to  pro- 
bate, and  thereafter  Lafayette  Sheppard 
petitioned  for  revocation  of  the  probate. 
From  an  order  granting  a.  motion  to  dismiss 
the   petition,   petitioner    appeals.    Afilnued. 

W^llliam  A.  Coulter  and  McNab  &  Hlrsch,^ 
for  appellant  T.  L.  Carothers,  L.  G.  Morse, 
John  A.  Percy,  and  John  W,  Preston,  for 
respondents. 

McFARL.\ND,  J.  On  February  1,  1904. 
the  probate  court  made  an  order  admitting 
a  certain  written  Instrument  to  probate  as 
the  last  will  of  Joseph  Sh^pard,  deceased. 
Afterwards,  on  December  5,  1904 — ^within 
the  year  allowed  by  section  1327,  Code  of 
Civil  Procedure,  for  contesting  a  will  which 
had  been  probated — Lafayette  Sbei>pard, 
claiming  to  be  son  and  heir  at  law  of  said 
deceased,  filed  a  petition  for  the  revocation 
of  the  said  probate  of  said  will.  The  execu- 
tors and  other  interested  parties  answered 
the  petition;  and  the  matter  coming  on 
regularly  to  be  heard  by  the  court  on  May 
23,  1905,  the  defendants  moved  the  court  for 
judgment  on  the  pleadings  that  the  proceed- 
ing for  the  revocation  of  the  probate  be 
dismissed;  and  after  due  bearing  the  court 
made  an  order  granting  the  motion  and  dis- 
missing tlie  petition.  From  this  order  this 
present  appeal  Is  taken  by  said  Lafayette. 

The  order  appealed  from  was  granted 
upon  the  ground  that  the  said  petition  do«s 
not  state  facts  sufiScient  to  constitute  a 
cause  of  action,  or  any  ground  for  the  rev- 
ocation of  the  said  probate  of  the  will.  The 
only  averments  in  the  petition  of  grounds  for 
the  revocation  are  as  follows:  "Your  peti- 
tioner alleges  that  the  making,  signing  and 
publishing  of  said  paper  purporting  to  be 
the  last  will  and  testament  and  codicil 
thereto  of  the  said  Joseph  Sheppard.  de- 
ceased, was  procured  through  the  undue 
influence,  prejudice,  and  imposition  from 
and  by  Isabel  Sheppard,  the  stepmother  of 
petitioner,  and  from  and  by  Mrs.  E.  G.  Reed, 
one  of  the  many  relatives  of  the  said  step- 
mother who  were  not  related  to  decedent 
but  who  are  Iteneflciarles  and  legatees  under 
said  alleged  last  will.  "That  tne  said  Mrs. 
E.  C.  Reed,  on  the  death  of  petitioner's 
said  stepmother,  continued  and  repeated  the- 
said  undue  Influences,  prejudices  and  im- 
positions, and  made  use  of  her  confidential 
relations  with  the  said  Joseph  Sh^pard,  as 
his  constant  companion  and  professional 
nurse,  during  a  long  period  to  and  at  tlie 
time  of  making  said  alleged  will,  when  the 
mind  of  said  Joseph  Sheppard*  was  weak 
and  enfeebled  from  the  infirmities  of  age  and 
disease,  to  repeat  and  continue  to  prejudice- 
and  unduly  influence  the  said  Joseph  Shep- 
pard against  your  petitioner,  and  to  unduly 
and  unjustly  influence  the  said  decedent  in 
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making  and  executing  the  said  alleged  will, 
and  by  sucli  prejudice  and  undue  influence 
did  procure  the  making  of  saia  alleged  will 
and  codicil."  In  our  opinion  the  trial  court 
did  not  err  in  holding  these  averments  in- 
Kufficient.  Of  course,  there  is  no  hint  in 
the  iK'titlon  of  any  legal  ground  for  revoca- 
tion other  tlian  that  of  "undue  influence"; 
hut  undue  influence  is  averred  only  in  gener- 
al terms  ns  a  couclusiou  of  law,  and  that 
kind  of  averment  is  fatally  defective.  Un- 
due influence  is  a  le;;al  conclusion  to  be 
drawn  from  certain  facts,  and  the  facts 
must  be  pleaded.  In  Estate  of  Gbarkey,  57 
Cal.  279,  the  court  say:  "When  the  grounds 
of  c-onte«t  embrace  duress,  menace,  fraud, 
undue  influence.  •  •  •  such  matters,  not 
being  ultimate  facts,  but  conclusions  of  law 
to  lie  drawn  from  facts,  must  be  pleaded, 
not  In  the  language  of  the  statute,  but  the 
facts  (not  evidence  of  the  facts)  relied  on 
must  be  stated,  and  Issues  relating  thereto 
submitted  to  the  jury,  to  the  end  that  the 
court,  cither  upon  demurrer  to  the  state- 
ment of  the  grounds  of  contest,  or  upon  the 
verdict,  may  determine  whether,  as  matter 
of  law.  such  facts  so  pleaded  or  found  con- 
stitute &  valid  reason  why  the  proposed 
paper  should  not  be  admitted  to  probate." 
In  the  ease  at  bar  the  averments  In  the 
Itetltlon.  waiving  the  objection  that  they 
are  nearly  all  merely  recitals  and  not  posi- 
tive aIlc^ation.s,  amount  to  nothing  more 
than  a  general  statement  that  undue  Influ- 
ence was  exercised  over  the  testator;  there 
are  no  averments  of  facts  which  compelled 
lilm  to  do  that  which  was  not  his  will  to 
do.  and  procured  an  in>-trument  which  did 
not  exi>rcss  his  free  Intention. 

At  the  time  the  order  appealed  from  was 
made  the  appellant  did  not  ask  to  amend, 
but  previously  to  that  tliuc,  on  April  3, 
190.>.  which  was  more  than  one  year  after 
the  order  admitting  the  will  to  probate,  ap- 
pellant made  a  motion  to  be  allowed  to  file 
certain  offered  amendments,  which  was  de- 
nied on  May  0,  1004;  and  appellants  contend 
that  the  refusal  to  allow  these  amendments 
was  error,  which  can  be  considered  on  this 
apj>eal.  The  contention  Is  not  malntninal)le. 
The  allowance  of  amendments  to  pleadinss 
Is  mostly  within  the  descretion  of  the  trial 
<'ourt.  and  when  the  amendments  to  a  peti- 
tion for  the  revocation  of  a  will  arc  not 
offered  until  after  the  expiration  of  a  year 
from  the  probate,  tlieir  denial  would  not 
I>e  reversed  unless  the  circumstances  sliowed 
very  extreme  abuse  of  dlscreti.in,  which 
docs  not  here  Jippenr.  Moreover,  the  offered 
amendments.  If  aIIowe<l,  would  not  have 
Pujiplifd  the  defwts  of  the  orl;;inal  jietltion. 
It  is  contende*!  that  the  court  erred  In 
<lenyinp  appellants*  motion  for  a  continu- 
ance of  the  trial;  but  that  matter  Is  Im- 
n)aterlal  if.  as  we  hold,  the  court  was  right 
in  rendering  judgment  on  the  pleadings. 

TIiP  order  appealed  from  Is  affirmed. 


ANDERSON  v.  GRAND  VALLEY  IRR. 
DIST.   et   al. 

(Supreme   Court  of   Colorado.    Jan.   8,   190U.) 

1.  Statutes— Title— Sc'FFiciENCY. 

The  timt  clause  of  the  title  of  the  irriga- 
tion district  law  (Laws  1!K)1,  p,  I'JH,  c.  HI), 
which  is,  ".\n  act  to  provide  for  tlic  oriiauiza- 
tion  nnd  Kovpniinont  of  irrigation  districts,"  i.< 
sullicicntiy  coniprt-htnisive  to  include  every  pro- 
vision found  in  the  act  wliich  provider  for  the 
orsaiiization  of  irriRiition  distnct.-!.  the  coiustruc- 
tion  of  ditrhcs.  coiKlomnation  of  canals,  the 
issuanc-e  of  (li.<frict  bonds,  and  the  niiproval  of 
the  proceedings  of  the  district  by  the  court, 
and  the  act  is  conscqueutiy  not  repugnant  to 
Const,  art.  .'>,  %  21,  requirmg  bills  to  contain 
bnt  one  subject,  which  shall  be  clearly  ex- 
pressed in  the  title. 

2.  CONSTITUTIOSAL     LaW— DUB     PBOCESS     OF 

Law. 

The  irrigation  district  law  (Laws  1001,  p. 
108,  c.  87),  providini!  for  the  organization  of 
irrigation  districts,  the  construction  of  ditches, 
condemnation  of  canals,  the  issuance  of  district 
bonds,  and  the  approval  of  the  proceedings  of 
the  district  by  the  court,  does  not  violate  the 
constitutional  guaranties  of  due  process  of  law. 

3.  Waters  and  Water  Course.s — PrBLTC 
Water  Suppi.v  —  Irbioation  —  (Joxstitu- 
Tio.NAL  Provisions. 

Nor  is  it  repugnant  to  Const,  art.  ](J, 
which  declares  the  water  of  natural  streams 
to  be  the  property  of  the  public  and  dedicates 
the  same  to  the  use  of  the  people  subject  to 
appropriation. 

4.  Statutes-Passage— Compliance  With 
con.stitftfonal  provisions— evidence  of 
invaltdity. 

One  who  questions  the  validity  of  a  statute 
upon  the  ground  of  noncompliance  by  the 
general  aswinhly  with  (Jonst.  art.  5,  §  22,  re- 
quiring the  vote  on  the  final  pas.sage  of  bills 
to  be  taken  by  ayes  and  noes,  and  the  name 
of  those  voting  to  be  entered  on  the  journal 
which  each  hoase  is  required  to  keei»  by  sec- 
tion l.'l  of  the  same  article,  must  present  proper 
evideiK-e  showing  the  facts  upon  whicli  he  re- 
lies to  show  snch  noncompliance,  and  the  court 
will  not  consider  admissions  of  parties  or  stipu- 
lations of  coun.sel  as  to  tlie  contents  of  legislative 
journals  in  impeachment  of  the  validity  of  a 
law. 

En  bauc.  Api>eal  from  Distrl<'t  Court, 
Me«a  (,'«)imty;  Theroii  Stevens,  Judge. 

Prwee<lings  by  the  (iraiid  Valley  Irrigation 
District  and  others  against  Charles  W.  Ander- 
son. From  a  Jtidgment  in  favor  of  plaintiffs, 
defendant  ai>peals.     K»'verse<l. 

This  is  a  s|M'cial  pro<-eeding  instituted  In 
the  district  court  of  Mesa  county  under  the 
irrigation  distri<'t  law  of  19(11,  found  In 
Sessi<m  Laws  of  that  year  at  page  11)8  (chap- 
ter 87).  Its  object,  in  the  language  of  the 
statute,  is  to  obtain  a  judicial  examination, 
approval,  and  conflrination  of  the  proceedings 
of  the  irrigation  district  and  its  lM>ard  of  dl- 
re<'tors  providing  for  and  authorizing  the 
is.sue  and  sale  of  its  bonds.  The  trial  court 
approved  all  such  proctHMlings  and  confirmed 
the  validitj-  of  the  bonds  and  the  order  for 
their  sale,  and  Us  judgment  is  brought  here 
for  review  by  apju'llant,  who  appeared  as  a 
defendant  below.  (V>n8idering  the  nature  of 
the  objectlf)iis  urged  to  the  deiTee  and  the 


We  concur: 
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proTislons  of  tbls  act,  as  well  as  the  remedial 
proTisions  nnder  wblch  this  special  proceed- 
ing Is  conducted.  The  act  Is  modeled  upon, 
and  Is  substantially  similar  to,  the  California 
"Wright  Irrigation  District  Act"  of  1887  (St 
1887,  p.  37,  c.  34),  as  the  same  has  been  sub- 
seqnently  amended  by  the  Legislature  of  that 
state.  It  provides  that  whenever  a  requisite 
number  of  the  resident  freeholders  "owning 
lands  In  any  district  susceptible  to  one  mode 
of  irrigation  from  a  common  source  and  by 
the  same  system  of  works,  desire  to  provide 
for  the  irrigation  of  the  same,  they  may  pro- 
pose the  organization  of  an  Irrigation  dis- 
trict under  the  provisions  of  this  act,"  whicb 
"shall  have  the  powers  conferred  or  that  may 
hereafter  be  conferred  by  law  upon  such 
Irrigation  district,"  provided  that  where  al- 
ready there  exist  proper  and  sufficient  facili- 
ties for  irrigating  any  lands  within  the  pro- 
posed district,  they  shall  be  excluded  from 
the  operation  of  the  statute,  and  the  vested 
rights  which  the  owners  of  such  lands  have 
theretofore  acquired  are  not  affected  by  It. 
The  method  of  procedure  Is  by  petition,  filed 
with  the  board  of  county  commissioners  of 
the  proper  county,  which  shall  describe  the 
boundaries  of  the  proposed  district  and  pray 
for  its  organization.  The  petition  must  be 
published  for  at  least  two  weeks  before  tbe 
time  at  which  tbe  same  is  to  presented,  to- 
gether with  a  notice  stating  such  tim&  A 
bearing  upon  the  petition  to  all  persons  in- 
terested at  the  designated  time  is  enjoined 
upon  the  board,  and  upon  final  hearing  such 
changes  in  the  boundaries  of  the  district  as 
seem  proper  may  be  made,  and  the  board 
shall  thereupon  proceed  to  establish  and  de- 
fine tbe  boundaries  of  the  district,  but,  in  do- 
ing so,  no  land  shall  be  exempted  therefrom 
which  is  susceptible  of  irrigation  by  the  same 
system  of  works  applicable  to  other  lands 
of  the  district,  or  included  therein  which,  in 
tbe  judgment  of  the  board,  will  not  be  bene- 
fited by  irrigation  by  the  contemplated  sys- 
tem, and  in  no  case  shall  any  lands  be  held 
by  any  district  or  taxed  for  Irrigation  pur- 
poses which  cannot  from  any  natural  cause 
be  Irrigated  thereby.  There  are  provisions 
whereby,  on  application  of  tbe  owner,  other 
lands  than  those  originally  sought  to  be  in- 
cluded in  the  district  may  be  taken  in. 
There  are  also  specific  provisions  for  the  elec- 
tion by  tbe  qualified  electors  of  three  direct- 
ors and  a  treasurer  of  the  district  which 
election  la  under  the  direction  and  control  of 
tbe  board  of  county  commissioners,  due  no- 
tice of  wblch  must  be  given,  and  proper  safe- 
guards and  ample  regulations  are  made  for 
conducting  the  election,  making  tbe  canvass 
of  the  vote,  and  tbe  induction  into  office  of 
those  elected.  The  powers  and  duties  of 
these  district  officers  are  prescribed,  and 
times  and  places  for  their  regular  meetings 
designated,  and  directions  for  all  future  elec- 
tions made. 

Among  the  powers  conferred  upon  the  dis- 
trict board  is  that  to  construct,  purchase,   and 


condemn  canals,  reservoirs,  water  rights,  and 
to  acquire  such  other  property  as  may  be- 
necessary  for  carrying  out  tbe  provisions  of 
the  act  Tbe  manner  in  which  such  general 
power  is  to  be  exercised  is  not  material  here. 
It  Is  sufficient  to  say  that  it  is  amply  guarded 
with  a  view  to  the  protection  of  the  Interests 
of  those  upon  whom  tbe  burdens  of  tbe  act 
are  devolved.  Tbe  use  of  all  property,  in- 
cluding water  rights,  acquired  and  necessary 
for  the  irrigation  of  the  lands  of  any  district 
so  formed,  is  declared  to  be  a  public  use  and 
subject  to  the  regulation  and  control  by  tbe 
state  In  the  manner  prescribed  by  law,  and 
the  title  to  such  property  is  immediately  vest- 
ed by  operation  of  law  in  the  irrigntlon  dis- 
trict in  its  corporate  name,  to  be  held  by  such 
district  In  trust  for,  and  is  dedicated  and  set 
apart  to,  the  uses  and  purposes  set  forth  in 
the  act  Provision  is  made  for  issuing  ne- 
gotiable bonds  of  the  district  for  tbe  purpose 
of  paying  for  property  acquired  by  it  In. 
carrying  out  tbe  scheme  devised,  the  payment 
of  which  bonds  and  interest  thereon,  as  well 
as  tbe  ordinary  current  expenses  In  conducting- 
the  corporate  enterprise,  Is  to  be  made  out  of 
revenues  derived  from  an  annual  assessment 
upon  the  real  property  of  the  district  The- 
county  assessor  must  assess  and  enter  upon 
bis  records  tbe  assessment  of  all  real  estate, 
exclusive  of  improvements,  situate  in  any 
irrigation  district  and,  after  the  same  has- 
been  duly  equalized  and  extended  as  provid- 
ed by  law,  make  a  return  of  tbe  amount 
thereof  to  the  board  of  county  commissioners- 
of  tbe  appropriate  county.  Upon  the  receipt 
from  the  assessor  of  the  returns  of  tbe  total 
assessment,  and  of  tbe  certificate  ot 
the  board  of  directors  certifying  the 
amount  of  money  required  to  be  raised  for 
the  payment  of  bonds  and  expenses,  it  Is 
made  the  duty  of  the  board  of  county  com- 
missioners to  fix  tbe  rate  of  levy  necessary 
to  provide  tbe  required  sum.  The  county- 
treasurer  of  the  appropriate  county  is  made- 
the  collector  of  this  revenue,  and,  by  section 
20  (page  214)  of  the  act,  the  revenue  laws 
of  the  state  for  the  assessment  levying,  and 
collecting  of  taxes  on  real  estate  for  county- 
purposes  are  made  applicable  to  the  assess- 
ment, levy,  and  collection  of  taxes  under  this 
particular  act  except  as  thereby  modified. 

Cbanges  in  the  boundaries  of  the  districts 
and  the  exclusion  of  lands  therefrom  and  in- 
clusion of  lands  therein,  and  provisions  for  tbe- 
dismemberment  or  dissolution  of  the  districts, 
are  made  whicb,  however,  are  not  now  of  ma- 
terial concern.  The  water  which  tbe  district 
Is  authorized  to  acquire  for  purposes  of  irriga- 
tion of  Its  included  lands  must  be  apportioned 
ratably  to  each  landowner  upon  the  basis- 
of  the  ratio  which  the  number  of  acres  sus- 
ceptible of  irrigation  last  assessed  to  such 
owner  for  district  purposes  within  the  dl»- 
trlct  bears  to  the  whole  number  of  acres  sus- 
ceptible of  Irregntton  within  tbe  district  and 
the  water  right  so  apportioned  shall  attach. 
i  to,  and  follow,   tbe  tract  of   land  held  iiL 
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freehold  to  which  It  la  bo  apportioned,  either 
under  lease  or  sale;  and  In  case  the  Tolome 
of  water  at  the  disposal  of  the  district  Is  not 
snfflcient  to  supply  the  continual  wants  of 
the  entire  district,  provision  Is  made  for  a 
Just  and  equitable  apportionment  thereof  by 
tae  board  of  directors  to  the  consumers,  with 
due  regard  to  the  lefml  and  equitable  rights 
of  all.  The  remedial  imrtlons  of  the  act  un- 
der which  this  proceedlnjf  was  instituted 
bc^n  with  section  .Vi  (page  228).  In  sub- 
stance they  are  that  the  board  of  directors 
of  any  district  organized  under  the  act  may 
comnienoe  special  proceedings  in  the  appro- 
priate court,  by  which  there  may  be  examin- 
ed the  proceedings  of  the  district  and  its 
boanl  proTiding  for  and  authorizing  the  issu- 
ing and  sale  of  its  bonds,  whether  the  bonds, 
or  any  of  them,  have,  or  have  not,  been  sold, 
in  order  to  secure  a  decree  of  the  court  ap- 
proving and  confirming  all  such  acts  as  in 
anywise  nffect  the  validity  of  the  organiza- 
tion and  the  legality  of  the  bonds,  and,  If 
found  regular  and  in  conformity  with  the 
law,  a  decree  of  approval  and  confirmation 
Is  to  be  rendered.  When  this  petition  Is  filed, 
the  court  fixes  a  time  for  hearing  the  peti- 
tion, and  orders  the  clerk  to  give  and  pul>- 
lish  tt  notice  which  shall  state  the  time  and 
place  fixed  for  the  hearing,  in  which  notice 
"the  petition  must  be  referred  to  or  dencrlbed 
In  such  way  as  to  give  due  notice  of  its  con- 
tents and  state  the  nature  of  the  de<Tee  ask- 
ed for.  Any  landowner  or  other  person  in- 
terested in  the  district  may  appear  and  de- 
mur to.  or  answer,  the  petition,  which,  unless 
controverted,  shall  be  taken  as  true,  and  all 
persons  affected  by  the  proceeding  who  fail 
to  appear  or  answer  the  i)etltlon  shall  be 
deemed  to  have  admitted  as  true  Its  material 
averments.  A  hearing  Is  then  had  upon  the 
Issues,  if  any,  thus  Joined,  and  upon  the 
court  is  expressly  conferred  Jurisdiction  to 
make  the  examination  and  determination  al- 
ready outlined. 

Chas.  F.  Caswell  and  Erastus  W.  Smith, 
for  appellant.  Camahan  &  Van  Hoorebeke 
and  J.  C.  Helm,  for  appellees. 

CAMPBELL.  J.,  after  the  preceding  state- 
ment delivered  the  opinion  of  the  court. 

The  foregoing  summary  of  the  law,  though 
omitting  many  details,  is  sufficient  for  our 
present  pui-pose.  Tlie  chief  objections  which 
the  appellant  landowner,  who  appeared  he- 
low  to  defeat  the  object  of  the  proceeding, 
urges  upon  this  appeal  to  the  decree  of  con- 
flmiation  are  constitutional  in  character.  Ap- 
parently the  board  of  directors  of  the  district 
baa  strictly  complied  with — at  least  there  is 
no  contention  that  it  has  disregarded — the 
procedure  which  the  act  of  1901  prescribes 
for  the  organization  of  the  district,  and  has 
properly  taken  the  various  subsequent  steps 
thereunder,  up  to  and  including  the  issuance 
and  order  of  sale  of  the  bonds.  Bonds  to  the 
«monnt  of  $585,000  were  Issued  and  ordered 
«old  by  the  district  board,  but  as  no  proposal 


for  the  purchase  was  made,  In  order  to 
facilitate  their  sale  this  proceeding  for  con- 
firmation was  brought.  In  view  of  the  ob- 
servation of  the  courts  in  the  Nebraska  case 
and  Klnkade  Case  from  Washington,  in 
Tulare  I.  Dist  t.  Shepard,  infra,  and  in 
Tregea  t.  Hodesta  I.  Dist.  infra,  and  Miller  v. 
Ferris  I.  Dist.  (C.  C.)  85  Fed.  B.  693,  with  re- 
spect to  this  special  proceeding.  It  Is  i>erti- 
nent  to  say  that  we  are  not  defining  the 
scope  and  effect  of,  or  si^eclfying  the  i)er8on8 
who  are  bound  by,  the  confirmatory  decree 
rendered  herein.  Necessarily  we  pass  upon 
the  objections  to  the  decree  which  appellant 
interposes  only  so  far  as  they  bear  upon  the 
propositions  whether  the  proceedings  had  for 
the  organization  of  the  district  and  the  issu- 
ance of  bonds  thereby  after  the  organization 
are  or  are  not  in  harmony  with  the  constitu- 
tional and  statutory  provisions  which  they 
are  said  to  violate.  That  is,  and  obviously 
must  "be,  the  extent  of  our  present  holding, 
for  anything  beyond  that  would  be  mere 
dictum. 

The  errors  assigned  may  thus  be  stated: 
(1)  The  act  contains  various  provisions  which 
are  not  embraced  In  the  title;  thereby  is  vio- 
lated section  21  of  article  5  of  our  Constitu- 
tion, which  Is  that  no  bill  except  general  ap- 
propriation bills  shall  be  passed  containing 
more  than  one  subject,  which  shall  be  clearly 
expressed  in  its  title;  (2)  that  the  necessary 
effect  of  the  act  Is  to  deprive  the  owners  of 
land  included  in  the  district  of  their  pr(^erty 
without  due  process  of  law;  (3)  that  the  trial 
court  erred  in  liolding  that  lu  issuing  bonds 
the  board  of  directors  of  the  district  properly 
proceeded  in  accordance  with  the  methods 
prescribed  in  the  act  of  1901,  Instead  of  con- 
forming to  the  essentially  different  amenda- 
tory act  of  lOO.t,  found  In  the  Session  Laws 
of  that  year  at  page  205  (chapter  123). 

1.  Colorado  is  proiwrly  classeil  among  the 
arid  states  of  tlie  west  Large  tracts  of  land 
within  its  boundaries  are  not  at  present 
cultivable.  They  can  be  made  fully  productive 
only  by  irrigation.  The  conditions  are  much 
the  same  here  as  in  the  state  of  California, 
and  the  other  arid  regions.  The  object  of 
this  act,  as  even  a  casual  reading  shows,  Is 
compulsorily  to  provide  means,  at  the  ex- 
pense of  those  landowners  within  the  pro- 
I)o.sed  district  primarily  benefited,  for 
bringing  into  cultivation  the  arid  lands  of 
t-e  state  and  making  tliem  highly  productive 
by  the  process  of  Irrigation.  The  general 
and  sole  subject  of  the  act  concerns  the  or- 
ganization of  Irrigation  districts.  The  title 
Is  cumbersome,  involved,  and  unnecessarily 
prolix.  The  opening  clause  reads:  "An  act 
to  provide  for  the  orgnuizatlon  and  govern- 
ment of  irrigation  districts  and  to  provide 
for  tlie  construction  of  canals  and  reservoirs 
anu  the  acquiring  of  canals  alreauy  con- 
structed or  partly  constructed."  The  first 
part  of  the  clause,  viz.,  "an  act  to  provide  for 
the  organization  and  government  of  irriga- 
tion districts,"  is  broad  and  comprehensive 
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enough  to  Include  every  provision  found 
therein.  The  remainUer  may  be  entirely 
disregarded  as  surplusage,  and  what  is  left 
covers  every  provision  which  the  body  of  the 
act  embraces.  Every  part  of  the  act,  Includ- 
ing that  for  this  proceeding,  Is  strictly  ger- 
mane to  the  one  general  subject.  The  con- 
stitutional provision  upon  this  subject  must 
have,  as  this  court  has  repeatedly  announced, 
a  reasonable  construction.  This  act  contains 
only  one  general  subject,  and  that  concerns 
irrigation  districts,  and  this  is  clearly  ex- 
pressed in  the  title.  While  the  General  As- 
sembly Is  again  cautioned  about  attempting 
to  make  of  the  title  a  general  Index,  still  we 
are  of  opinion  that  this  constitutional  provi- 
sion has  not  been  violated  In  this  instance. 

2.  The  so-called  "Wright  Act"  which.  In 
all  substantial  particulars,  is  the  same  as  the 
one  now  under  consideration,  has  repeatedly 
been  construed  and  upheld  by  the  Supreme 
Court  of  California  and  the  Supreme  Court 
of  the  United  States  in  the  following,  among 
other  cases  that  might  be  cited:  Irrigation 
District  V.  W^llllams,  76  Cal.  :«K),  18  Pac.  379; 
Irrigation  District  v.  Del^jippe,  70  Cal.  3.">1, 
21  Pac.  825;  Board  of  Dlrettors  v.  Tregea, 
88  Cal.  334,  2G  Pac.  2S7;  In  re  Modern  Irrl 
Dlst.,  92  Cal.  296.  28  Pac.  272,  C75,  14  L.  R. 
A.  755,  27  Am.  St.  Rep.  IOC;  In  re  Central 
Irrl.  Dlst  117  Cal.  382,  49  Pac.  354;  Mer- 
chants' Bank  v.  Irrl.  Dlst.,  144  Cal.  329,  77 
Pac.  937;  Fallbrook  Irrl.  Dlst.  v.  Bradley.  104 
U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Kd.  .m9; 
Tregea  v.  Modesta  Dlst.,  164  U.  S.  179.  17 
Sup.  Ct.  52,  41  Ij.  Ed.  395;  Tulare  Irrl.  Dlst. 
V.  Shepard,  185  U.  S.  1,  22  Sup.  Ct.  531,  46 
L.  Ed.  773.  The  Supreme  Court  of  Washing- 
ton In  Board  of  I^lreotors  v.  I'eterson,  4 
Wash.  147,  29  Pac.  995,  and  Kinkade  v. 
Wltherop,  20  Wash.  10,  09  Pac.  399.  reaches 
the  same  conclusion,  and  in  Board  of  Direct- 
ors V.  Collins,  46  Neb.  411,  6i  N.  W.  1080,  the 
doctrine  of  the  California  cases  is  approved. 
It  seems  to  us  that  all  of  the  objections  ui'ged 
upon  this  hearing  under  the  general  head  of 
"due  process  of  law,"  so  far,  at  least,  as  they 
affect  the  appellant,  or  are  involved  In,  or 
bear  upon,  the  Issues  raiseil  in  this  special 
proceeding,  have  been  met  and  sufficiently 
answered  In  the  foregoing  decisions,  and  to 
repeat  the  argument  of  the  opinions  would 
be  a  work  of  supererogation.  Some  of  these 
decisions  hold  that  the  landowners  whose 
property  is  affected  by  the  act  are  thereby 
afforded  a  hearing,  on  due  notice,  uimn  the 
questions  as  to  whether  their  laiuls  whall  be 
Included  In  the  district,  and  the  coii-ectness 
and  validity  of  the  tax  or  assessment  which 
It  authorizes  to  be  laid  uiK)n  the  same,  and 
as  those  are  the  only  (luestions  upon  whicli 
they  are  entitled  to  be  hetird,  tlieir  i)roi)erty 
is  not  taken  wilhout  due  inwtws  of  law ; 
others  declare  that  the  stteciai  proceeding, 
under  which  this  cause  is  ]iending,  being  one 
to  secure  evidence,  does  not  result  In  the 
violation  of  any  right  i)rotectcd  by  the  state 
or  federal  Constitution. 


Counsel  for  appellant  apparently  concetle 
that,  were  our  Constitution  substanially  the 
same  as  that  of  California,  these  decisions 
would  be  squarely  against  their  contention: 
but  they  say  that  due  process  of  law  is 
Ignored  in  this  act  under  our  Constitution 
in  that  Its  material  provisions  are  incon- 
sistent with,  and  contravene,  article  H)  of 
our  organic  law,  under  which  the  right  to 
the  use  of  water  for  irrigation  is  the  result 
of  an  appropriation  and  not  of  a  grant,  and 
that  this  article  is  further  violated  b.v  our 
statute  which  expressly  authorizes  the  ac- 
quisition or  appropriation  of  a  water  right 
for  a  public  use,  because  this  court  has  re- 
peatedly held  that  a  water  right  can  be  ac- 
quiretl  only  for  a  private,  and  not  for  a  pub- 
lic, use.  Just  what  bearing  these  constitu- 
tional provisions,  even  if  they  mean  every- 
thing appellant  claims  for  them,  ha-ve  mwn 
this  statute  is  not  made  entirely  clear  to 
our  minds  by  the  argument  of  his  counsel. 
Certainly,  the  act  Itself  does  not  puriwrt  to 
be,  or  to  contain,  a  grant  to  Irrigation  dis- 
tricts formed  thereunder  of  water,  or  right 
to  Its  use,  or  of  any  other  property  except  the 
franchises  of  a  public  corporation.  Provision 
Is  made  therein  whereby  Irrigation  districts, 
when  organized,  may  acquire  a  right  to  use 
water  by  making  an  appropriation  under 
the  laws  of  the  state,  and  also  by  purchase 
or  condemnation  thereof.  This,  however, 
is  not  equivalent  to  saying  that  by  the  act 
the  state  pui-ports  to  grant  property  to  pub- 
lic corporations  for  a  public,  which  can  be 
devoted  only  to  a  private,  use.  The  proi)- 
erty  rights  which  are  spoken  of  are  such  as 
are  to  lie  acquired  by  the  districts  after 
their  formation  in  accordance  with  constitu- 
tional and  statutory  methods  by  which 
water  rights  and  other  kinds  of  property 
may  be  obtained  by  a  public  corporation. 
The  use  of  the  water  which  the  act  con- 
templates is  tliereby  declared  to  be  a  public 
use,  but  in  one  sense  the  water  rights  are 
private  property  to  be  utillzetl  for  the  Itenefit 
of  Individual  landowners,  and  all  the  prop- 
erty acquired  by  the  districts,  including 
water  riglits.  In  equity  belongs  to  them. 
While  we  do  not  find  In  the  Constitution  of 
CalifornU  provisions  like  tho.se  in  article 
16  of  our  Constitution  concerning  irrigation, 
we  are  not  advised,  and  our  investigation 
has  not  disclosed,  that  there  are  such  essen- 
tial differences  between  the  Constitutions 
and  laws  of  the  two  states  with  respect  to 
water  and  water  rights,  or  the  methods  of 
their  acquisition,  as  would  make  such  a  law 
as  that  now  under  review  contravene  our 
Constitution  while  In  harmony  with  that  of 
California.  By  this  decree,  which  confirms 
the  regularity  and  shows  conformity  to  the 
provisions  of  the  act  in  the  proceedings  of 
the  district  in  its  organization,  and  iu  the 
BHbse<iueiit  proceedings  of  the  district  and 
its  board  in  tlie  Issuance,  and  order  of  sale 
of  Ixnids.  we  think  there  Is  no  Infringement 
of  any  right  of  appellant  which  Is  protected 
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by  the  state  or  federal  Oonstltntlon,  botb  of 
•which  enjotn  due  process  of  law  in  the  tak- 
ing of  private  prol)crty.  This  conclusion, 
of  course.  Is  on  the  assumption  that  the  pro- 
cedure prescribed  by  the  act  of  1901  has  not 
been  changed  by  a  later  act. 

3.  It  is  admitted  that  the  district  board  In 
Issuing  the  bonds  followed  the  directions 
applicable  to  that  subject  contained  in  the 
net  of  1001,  and  entirely  disregarded  the 
kindred  directions  of  the  amendatory  act 
of  1903,  which  materially  differ  from  the 
former.  Justification,  therefor,  by  the  board 
Is  that  the  law  of  1903  Is  void  because,  in 
the  pai.«age  of  the  bill  through  the  Senate, 
that  branch  of  the  General  Assembly  dlsre- 
Karded  a  mandatory  provision  of  the  Con- 
stitution, compliance  with  which  is  essential 
to  the  validity  of  an  act.  The  particular 
defect  pointed  out  Is  that  In  the  Senate  the 
bill  was  not  read  a  third  time  or  placed  upon 
final  passage,  but,  if  so,  the  Journal  falls  to 
show  that  the  vote  on  final  passage  was 
taken  by  ayes  and  noes,  and  the  names  of 
those  voting  entered  in  the  Journal,  which 
section  22  of  article  5  expressly  requires 
shall  be  done.  In  Marean  v.  Stanley,  21  Colo. 
43,  39  Pac.  1086,  this  court  decided  that  a 
party  who  seeks  to  question  the  validity  of  a 
statute  upon  the  ground  that  either  branch 
of  the  General  Assembly  has  not  complied 
witb  some  mandatory  constitutional  require- 
ment in  its  passage  must  in  some  proper 
way  present  to  the  trial  court  the  facts  upon 
which  he  relies  to  show  such  noncompliance. 
and,  if  he  desires  to  have  the  decision  of 
that  court  reviewed,  he  must,  by  bill  of  ex- 
ceptions, make  such  evidence  a  part  of  the 
record.  Zang  v.  Wyant,  25  Colo.  551,  56  Pac. 
5C5,  71  Am.  St.  Rep.  145;  Sargent  v.  La  Plata 
County,  21  Colo.  158,  40  Pac.  306;  Rice  v. 
Carmichael,  4  Colo.  App.  84,  34  Pac.  1010, 
and  Hill  v.  Bourkhard,  5  Colo.  App.  58,  36 
Pac.  1115.  are  to  same  effect  If  the  pro- 
ceeding is  an  original  one  in  the  Supreme 
Court,  the  attacking  party,  of  course,  would 
be  required  to  make  proper  proof  of  the 
impeaching  facts.  There  was  no  decision 
In  these  cases  how  this  fact  is  to  be  proved. 
But  in  Peckham  v.  People,  32  Colo.  140,  75 
Pac.  422,  it  was  expressly  said  that  It  is  not 
within  the  power  of  counsel  to  enter  into 
a  stipulation,  the  effect  of  which  will  render 
a  law  void,  and  the  court  will  not  consider 
admissions  of  parties  or  their  counsel  that  a 
law  has  not  been  passed  In  accordance  with 
the  mandatory  requirements  of  the  Con- 
stitution, or  admissions  of  facts  as  to  the 
contents  of  the  legislative  Journals.  At  the 
trial  here  counsel  stipulated  that  the  Senate 
Jonrnals  showed  certain  things,  and  nothing 
more,  bearing  on  the  passage  of  the  bill 
through  that  body  which.  If  a  proper  way  to 
prove  facts,  shows  that,  on  final  passage, 
the  ayes  and  noes  and  the  names  of  the 
Senators  voting  were  not  entered  on  the 
Journal.  On  this  review  it  Is  only  fair  to 
say  that  counsel  of  both  parties  are  willing 


to  be  bound  by  the  stipnlation,  and  do  not 
question  the  propriety  of  thus  bringing  to 
the  attention  of  the  court  the  alleged  facts 
which  the  Senate  Journal  is  said  to  contain. 
But  this  la  the  sort  of  a  question  which  the 
court  will  sua  sponte  raise,  and  will  not 
tolerate  a  practice  which  allows  counsel  to 
disregard  salutary  rules  of  evidence  in  the 
manner  of  proving  a  fact  on  an  issue  con- 
cerning which,  as  in  the  case  before  \ia,  the 
public,  as  well  as  private  litigants,  are  so 
vitally  interested. 

Learned  counsel  for  appellees  vigorously 
attack  the  doctrine  of  the  Marean  and  Peck- 
ham  Cases  as  unwarranted  and  against  tb« 
weight  of  authority.  Notwithstanding  the 
ingenious  argument,  we  are  persuaded  that, 
rightly  understood,  both  of  them  are  correct, 
and  should  be  strictly  adhered  to.  By  sec- 
tion 13  of  article  5  of  our  Constitution,  each 
house  shall  keep  a  Journal  of  its  proceed- 
ings, and  may,  in  its  discretion,  from  time 
to  time  publish  the  same.  It  is  not  obliga- 
tory, however,  upon  either  bouse  to  publish 
its  Journal.  In  the  Marean  Case  it  was  held 
that  the  court  will  not,  on  the  mere  asser- 
tion of  counsel  that  a  statute  is  invalid  be- 
cause of  noncompliance  with  some  consti- 
tutional requirement  in  its  passage,  pro- 
ceed to  make  an  examination  of  the  Journals 
of  the  respective  houses  to  ascertain  how 
tbat  fact  may  be.  If  counsel  wishes  the 
court  to  pass  upon  the  issue,  he  may.  If  the 
Journals  are  not  published,  present  as  evi- 
dence of  their  contents  bearing  on  the  poinc 
in  issue,  a  proper  certificate  of  the  Secretary 
of  State,  in  whose  legal  custody  tliey  are;  or. 
If  published  by  proper  authority,  such  por- 
tions of  the  published  Journals  themselves 
may  be  brought  directly,  and  in  that  forui, 
to  the  attention  of  the  court  The  court, 
however,  will  not  make  such  investiga- 
tion for  itself.  The  reason  for  the  rule 
announced  In  the  Peckham  Case,  and 
tlie  necessity  for  its  observance,  seem 
almost  too  obvious  for  argument.  Of  course, 
learned  counsel  In  this  case  would  not 
be  guilty  of  any  impropriety;  but  to  per- 
mit parties  to  a  suit  to  stipulate  impeach- 
ing facts  of  this  kind  would  be  dangerou.s, 
and  afford  opportunities  for  fal.«ifylng,  or 
suppressing  parts  of,  the  Journals.  It  may 
be  suggested  that  the  possibility  of  this  dan- 
ger is  too  remote  on  which  to  ground  a  rule 
of  evidence,  but  Ave  do  not  think  so.  Th» 
safer  course,  in  a  matter  of  such  Import- 
ance to  the  state  and  to  the  public  Interests, 
1b  to  require  that  proof  of  the  impeaching 
facts  should  be  made  In  the  orderly  way 
which  experience  has  demonstrated  to  be 
attended  with  the  least  possibility  of  danger. 

As  a  practical  question,  where  the  legis- 
lative Journals  have  not  been  published.  \t 
would  be  manifestly  unfair  and  attended 
with  great  Inconvenience  to  require  trial 
Judges  holding  court  in  counties  remote 
from  the  capitol  to  examine  the  legislative 
Journals  upon  the  mere  assertion  of  couue<el 
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that  some  mandatory  provision  hafl  been 
disregarded  by  one  or  both  branches  of  the 
General  Assembly,  or  to  base  their  deci- 
sions on  the  agreement  of  parties  as  to  the 
contents  of  the  journals.  In  State  v.  Boise, 
5  Idaho,  519,  51  Pac.  110,  the  court  said  that 
it  knew  of  no  authority  for  recognizing  the 
stipulation  of  counsel  whereby  it  was  agreed 
that  certain  writings  therein  contained  con- 
stituted a  copy  of  the  journals  of  the  House 
of  Representatives  or  Senate  of  the  state. 
We  believe  this  to  be  a  wholesome  rule,  and 
that  the  Marenn  and  Pefkhani  Cases,  supra, 
should  both  be  approved.  It  may  be  true 
that  the  stipulation  of  counsel  correctly  re- 
produces all  that  the  Senate  .Tourual  con- 
tains relating  to  the  passage  of  the  l>ili  in 
controversy  through  tliat  l)ody.  But  that 
metho<1  of  proof,  in  a  case  of  this  sort,  was 
condemned  in  a  decision  of  this  court  which 
was  published  lK>fore  the  final  hearing  below 
was  had.  It  is  not  insistence  on  an  unim- 
portant technical  reriulrenient,  but  the  en- 
forcement of  a  settled  and  salntory  rule  of 
evidence,  that  compels  us.  be<'«use  of  Its 
violation,  to  reverse  the  judgment  which  was 
predicated  solely,  as  to  this  branch  of  the 
case,  on  the  forbidden  agreement  of  parties. 

Becjuisp  tlie  trial  oonit  was  In  error  In 
resting  its  judgment  that  the  act  of  1903 
was  unconstitutional  on  the  stipulation  of 
counsel  whereby,  in  effect,  it  was  agreed  by 
them  that  the  mandatory  constitutional  re- 
quirements In  the  passage  of  the  1)111  were 
ignored  l)y  the  Senate,  the  decree,  for  that 
reason  and  as  to  that  point,  must  be  re- 
versed, and  the  cause  remanded  for  fur- 
ther proceedings  in  harmony  with  the  views 
expressed  in  this  opinion.  In  all  other  re- 
spects the  decree  Is  affirmed  for  the  reasons 
given,  and  the  mattei-s  so  adjudicated  and 
hereby  affirmed  will  not  he  submitted  for 
a  rehearing. 

Reversed. 


LOWE   pt   ni.   v.  DOXNKLLY. 
(Supreme  Court  of  Colorado.    March  5,  lOHC.) 

1.  Evidence— Documents— .\dmtssibilttt. 

In  an  action  of  replevin  for  a  mare,  a 
writing  signed  by  the  plnintiff.  showing  an  ex- 
ohnncp  whereby  he  received  the  mnre  from  the 
dpfemlant.  did  not  constitute  a  bill  of  sale 
sliowins  title  in  him.  and  was  inndmissible  as 
a  self-serving  declaration. 

fEd.   Note. — For  cases  in   point,  see  vol.  20, 
Cent.  Dig.  Evidence.  §8  lOniv-1104.] 

2.  Tbial,— Instructions  —  Applicability    to 
evidexce. 

In  an  action  of  replevin  for  a  marp.  whprp 
the  evidence  showed  that  it  had  been  removed 
from  the  state  by  the  dpfendant.  but  (hpre  was 
no  pvidence  tpnding  to  show  tliat  tlie  i)urpose 
of  the  removal  was  to  render  it  imjiossiljle  to 
show  the  description  and  identity  of  the  animal, 
an  instruction  that  if  it  was  rpinovcd  for  tlint 
purpose  the  infereiicp  is  that  the  facts  to  lie 
shown  by  an  exhibition  of  the  mare  would  bo 
nnfavorable  to  the  defendants  was  erroneous. 

Appeal  from  District  Court,  Phillips  Coun- 
ty; K.  E.  Armour,  Judge. 


Action  by  B.  L.  Donnelly  agahist  Mary  F. 
Lowe  and  another.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Re- 
versed. 

Allen  &  Webster  and  W.  D.  Keisey,  for 
appellants.  Wm.  T.  Rogers  and  J.  S.  Ben- 
nett, for  appellee. 

MAXWELL,  J.  This  was  an  action  In 
replevin  for  a  black  mare  or  the  value  there- 
of. A  jury  trial  resulted  in  a  verdict  and 
judgment  In  favor  of  plaintiff,  appellee  here. 

About  the  same  number  of  witnesses  tes- 
tified on  each  side  of  the  case  to  establish 
the  identity  and  ownership  of  the  animal — 
plaintiff  claiming  that  the  animal  was  about 
6  or  7  years  old,  with  certain  marks  and 
brands;  the  defendants,  that  the  animal  was 
3  or  4  years  old,  with  certain  other  marks 
and  brands.  Both  parties  attempted  to  give 
the  history  of  the  animal  from  its  birth. 
The  crucial  point  in  the  case  was  the  identity 
of  the  animal.  The  evidence  of  the  respec- 
tive parties  was  utterly  Irreconcilable.  Un. 
der  the  settled  rule  of  this  court,  the  evidence 
and  judgment  would  not  be  disturbed,  pro- 
vided the  rulings  of  the  court  were  without 
prejudicial  error.  Plaintiff  claimed  title  to 
the  animal  la  question  by  purchase  from  one 
Mrs.  L.  M.  Gathe. 

Over  objection  of  defendants,  the  plaintiff 
introduced  in  evidence  the  following  paper: 
"I,  Edd  Donnelly  traded  this  day.  October 
3rd,  1900,  to  Mrs.  L.  M.  Gathe  2  Heifers  com- 

I 
Ing  3  Branded  U_  on  one  left  shoulder,  D  on 
the  other.  For  one  Black  Mare  6  years  old 
passed.  Branded  — (  Edd  Donnelly."  The  fore- 
going paper,  termed  by  counsel  for  appellee 
a  bill  of  sale,  was  introtluced  as  substantive 
evidence  of  plaintiff's  title,  not  as  a  memoran- 
dum made  at  the  time  of  the  transaction, 
used  for  the  purpose  of  refreshing  the  mem- 
ory of  the  witness.  It  Is  signed  by  plain- 
tiff, not  by  Mrs.  Gathe.  tlie  alleged  vendor, 
is  not  a  bill  of  sale,  and  can  be  considered  as 
notbing  more  than  a  memorandum  made  by 
plaintiff,  and  as  such,  a  self-serving  state- 
ment or  declaration  and  therefore  it  was  in- 
admissible. Stone  V.  O'Brien,  7  Cola  458, 
4G0.  4  Pac.  702.  In  view  of  the  fact,  that  the 
testimony  was  quite  evenly  balanced,  the 
reception  as  evidence  of  this  paper,  was  not 
without  prejudice  to  the  defendants. 

The  following  Instruction  was  given  to  the 
jury  over  the  objection  of  the  defendants: 
"If  tlie  jury  believe  from  the  evidence  that 
the  defendants,  or  either  of  them,  removed  or 
caused  to  be  removed  from  the  jurisdiction 
of  this  court,  or  from  the  state  of  Colorado, 
the  mare  in  controversy  In  this  action  to 
render  it  impossible  to  show  the  description 
and  identity  of  said  mare  by  view  and  ex- 
amination by  the  jury,  then  the  inference  Is 
irresistible  that  the  facts  to  be  shown  by  an 
exhibition  of  said  mare  would  be  unfavorable 
to  the  defendants  and  you  have  a  right  to  act 
on  such  presumption."    Defendant's  evidence 
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upon  tWs  point  ■was,  that  Mrs.  Gathe  or  the 
Gatfaes,  had  twice  taken  the  animal  from  the 
possession  of  the  defendants;  that  defend- 
ants had  twice  retaken  it;  that  the  defend- 
ants lived  near  the  Nebraska  line;  that  short- 
ly after  defendants  secured  possession  of  the 
animal  the  second  time,  having  no  stable  ao- 
commodatlons  for  the  animal,  before  the  com- 
mencement of  this  suit,  defendants  sent  It  to 
Nebraska,  where  it  had  been  before,  for 
pasturage  and  sale,  and  to  prevent  Mrs. 
Gathe  or  the  Gathes  from  getting  It.  There 
was  not  a  syllable  of  testimony  tending  to 
prove,  that  the  deportation  of  the  animal, 
was  to  render  it  impossible  to  show  the  de- 
scription and  identity  of  the  animal,  hence 
the  objectionable  instruction,  was  predicated 
ui>on  the  existence  of  a  fact  which  there  was 
no  evidence  to  establish,  and  it  was  there- 
fore nnwarranted.  Bmpson  Packing  Co.  v. 
Vaughn,  27  Colo.  66,  73,  50  Pae.  749,  and  cas- 
es cited.  The  animal  Itself  could  not  have 
been  substantive  evidence  in  the  case,  nor 
could  It  have  been  introduced  in  evidence  by 
the  defendants,  over  the  objection  of  plain- 
tiff. No  demand  for  its  production  at  the 
trial  was  made  by  plaintiff,  and  no  applica- 
tion for  an  order  for  inspection  was  made  by 
plaintiff,  conceding  but  not  deciding,  that 
Mills'  Ann.  Code,  i  188,  authorizes  the  court, 
in  its  discretion,  to  order  a  view  by  the  jury 
of  personal  property,  the  subject  of  the  litiga- 
tion. Therefore,  under  the  facts  as  stated, 
no  presumption  of  law  unfavorable  to  the  de- 
fendants arose,  certainly  no  Irresistible  pre- 
sumption or  Inference.  If  the  facts  upon 
which  the  Instruction  was  predicated  had 
been  established,  the  Instruction  would  have 
Invaded  the  province  of  the  Jury,  as  a  pre- 
sumption of  fact  Is  an  Inference  or  conclu- 
sion of  the  existence  of  a  fact,  from  some 
other  fact,  which  has  been  established.  It  Is 
for  the  jury  and  not  for  the  judge  to  draw 
presumptions  of  fact.  Thompson  on  Trials,  § 
2290. 

In  principle  the  case  of  Cartler  v.  Troy 
Lumber  Co.,  138  111.  533,  28  N.  B.  9.S2,  14  L. 
R.  A.  470,  Is  somewhat  parallel  to  the  case 
In  band:  The  trial  court  gave  the  following 
Instruction:  "If  you  believe  from  the  evi- 
dence that  the  defendant  Cartler,  has  in  his 
possession  or  under  his  control,  so  that  he 
might  have  produced  them,  books  or  papers 
which  contain  evidence  material  to  this  case, 
which  he  has  not  produced  in  evidence,  you 
have  a  right  to  presume  that  such  books  and 
papers.  If  produced  In  evidence,  would  be  In- 
jurious to  his  case,  unless  you  find  that  such 
presumptions  have  been  refuted  by  the  other 
credible  evidence  in  the  case."  In  its  opinion 
the  court  says:  "It  Is  said,  however,  that 
other  books,  maps,  contracts,  etc.,  were  with- 
held. Some  of  these  were  pointed  ont  In  the 
argument;  but  It  Is  not  shown  that  they  were 
called  for  by  the  plaintiff,  nor  that  they 
would  have  been  competent  evidence  on  be- 
half of  the  defendant  If  they  had  been  of- 
fered.   We  are  unable  to  see  how  they  could 


have  been  Introduced  on  his  behalf  aa  pri- 
mary proof,  without  the  consent  of  the  plain- 
tiff. No  presumption  against  talm  could, 
therefore,  arise  from  his  failure  to  produce 
them.  Whatever  Inferences  may  be  drawn 
against  the  party  by  reason  of  his  failure 
to  produce  evidence  in  his  possession  or  un- 
der his  control,  are  allowed  on  the  theory 
that  he  willfully  withholds  such  evidence. 
His  conduct,  says  Greenleaf,  is  attributed  to 
bis  supposed  knowledge  that  the  truth  would 
have  operated  against  him.  •  »  •  He  l» 
treated  In  law  as  a  'spoliator  of  evidence.' 

♦  •  *  It  will  not  be  seriously  contended 
that  a  party  is  to  be  treated  as  a  'spoliator 
of  evidence'  merely  because  he  does  not  pro- 
duce books  and  papers  which  he  could  only 
offer  in  evidence  by  con.sent  of  his  adversary, 
or  because  some  fact  might  be  developed  on 
the  trial  which  would  render  them  competent. 

•  *  •  The  ease  Is  certainly  one  falling 
within  the  rule,  that  where  the  evidence  is 
conflicting  and  irreconcilable,  the  instructions 
to  the  jury  must  be  accurate.  Here,  on  the 
evidence  actually  before  the  jury,  a  verdict 
might  well  have  been  rendered  either  way. 
The  jury  Is  told,  however,  that  from  the  men» 
absence  of  evidence  they  may  presume  against 
the  defendant  to  the  Injury  of  his  case.  To 
what  extent  that  Injury  might  have  been 
carried  In  the  minds  of  the  jury  no  one  can 
tell.  It  furnished  a  broad  ground  upon 
which  to  condemn  the  entire  defense.  No 
one  can  say  with  confidence  that  it  may  not 
have  seriously  prejudiced  the  defendant's 
right  The  giving  of  It  was  manifest  and 
prejudicial  error,  for  which  the  judgments  of 
the  circuit  and  appellate  courts  are  reversed 
and  the  case  remanded  to  the  circuit  court 
for  another  trial."  Peculiarly  applicable  to 
the  case  under  consideration  is  the  latter 
portion  of  the  above  quotation. 

In  view  of  the  conflicting  and  Irreconcila- 
ble evidence  in  this  case,  the  instruction 
necessarily  had  great  Influence  with  the  jury, 
always  alert  to  secure  from  the  trial  judge 
some  Intimation  of  his  opinion  as  to  how 
the  case  should  be  decided.  For  the  errors 
committed  in  admitting  as  evidence  the  mem- 
orandum referred  to,  and  In  giving  the  In- 
struction quoted,  the  judgment  will  be  re- 
versed. 

Reversed. 

The  CHIEF  JUSTICE  and  GUXTER,  J., 
concur. 


UNION  CO.Uj  &  COKE  CO.  v.  SUNDBERG. 

(Supreme  Court  of  Colorado.    March  5,  lOllO.) 

1.  Master  ajjd  Servant— In.iuries  to  Sebv- 
ANT— Death  of  Servant — Dangerous  Ap- 
pliances— Contributory  Neolioence. 
I)efendant  operated  a  dangerous  tram  rond 
np  the  side  oC  a  mountain  to  the  entry  of  its 
coal  mine  and  posted  a  warning  at  the  bottom 
of  the  incline  prohibiting  employi's  from  using 
the  tram  cars  as  means  of  access  to  the  mine) 
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though  its  superintendont  had  knowledge  that 
thoy  sometimes  did  so  in  spite  of  the  wnrning. 
On  the  morninj;  of  the  accident  deccaRed,  with 
otiier  miners,  boarded  an  empty  train  of  tram 
cai's,  and  deceased,  instead  of  getting  inside  the 
cnr,  wliich  lie  could  have  done,  took  a  position 
on  the  outside  of  the  front  end  of  the  fore- 
most car  of  the  train,  with  his  left  foot  on  the 
Immiier  of  the  car  and  his  rieht  foot  on  the 
cnble.  As  the  train  was  passing  over  a  "knuc- 
kle" in  the  tramway,  ("eceased  fell  or  was 
thrown  from  liis  position,  and  was  run  over 
and  killed.  Hehl.  that  deceased  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 
2.  Appeal— Review  of  Evidence— Contbib- 
utory  neglkienck— ql-kstion'  of  law. 
Where  the  undisputed  evidenw  as  shown 
in  the  appeal  record,  in  an  action  for  death 
of  a  servant,  established  that  there  could  be  no 
recovery,  because  of  deceased's  contributory  ueg- 
lijrcnce,  the  ruling  on  appeal  reversing  a  judg- 
ment for  plaintiff  on  that  ground  was  a  ruling 
on  a  question  of  law.  and  not  an  invasion  of 
the  province  of  the  jury. 

Appeal  from  District  Court.  Las  Animas 
Connty:  Jesse  (t.  Northcutt.  Judge. 

Action  by  Edna  SundberR  apiinst  the  Un- 
ion Coal  &  Coke  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wolcott,  Valle  &  Waterman,  H.  H.  Dun- 
ham, aud  AV.  W.  Anderson  {V,'m.  VT.  Field, 
of  counsel),  for  appellant.  John  J.  Ilendrick, 
R.  T.  Yeaman,  and  John  A.  Gordon  (Calvin 
E.  Reed,  of  counsel),  for  appellee. 

MAXWELL,  J.  In  July,  1808,  appellant 
Avas  operating  a  coal  mine  In  Las  Animas 
county.  The  mine  is  situated  near  the  top 
of  a  mountain.  At  the  foot  of  the  mountain 
is  a  railroad  track.  The  output  of  the  mine 
is  dellveretl  to  the  railroad  cars  by  means  of 
n  tranjway  and  <rars  operated  by  appellant. 
The  tramway  is  built  on  the  slope  of  the 
mountain,  from  the  platform  at  the  railroad 
track  to  the  entry  to  the  mine,  a  distance  of 
aliout  1,.">00  feet  The  lower  000  feet  of 
track  is  laid  at  an  angle  of  10°  20'  from  the 
horizontal  and  the  upper  000  feet  at  an  angle 
of  .".2"  30'  from  the  horiTSontal.  From  the 
brow  of  the  mountain,  or  "knuckle,"  as  it  is 
termed  hy  the  witnesses,  to  the  entry  to  the 
mine,  there  is  a  practically  level  space  of 
nlxmt  t'M  feet.  On  this  level  space  there  are 
double  tracks  for  the  accommodation  of  emp- 
ty and  loaded  cars.  From  the  "knuckle"  to 
the  passing  point,  al)out  half  way  down  the 
incline,  there  Is  a  single  track.  At  the  passing 
point  there  are  d()ul>le  tracks  for  a  space 
siiiricieut  to  allow  the  down-going  cars  to 
pass  the  up-coming  cars  and  from  thence  to 
the  platform  at  the  foot  of  the  Incline  the 
track  is  single,  ivhei-e  there  Is  another  space 
of  double  tr.-icklng  for  the  accommotlation  of 
empty  and  loadinl  cars.  The  cars  upon  this 
tramway  are  operated  by  gravity.  At  the 
entry  to  tlie  mine  are  two  drums  upon  a 
single  shaft,  upon  each  of  which  drums  Is 
wound  a  wire  cable  so  arranged  that  as  the 
cab'*  unwinds  from  one  drum  It  Is  wound 
upon  the  other.  One  end  of  the  cable  being 
attached  to  a  train  of  loaded  cars  and  the  I 


train  started  over  the  "knuckle"  down  the 
incline,  the  other  end  of  the  cable  having 
been  attached  to  a  train  of  empty  cars  at 
tlie  foot  of  the  incline,  the  weight  of  the 
train  of  loaded  cars  in  tlieir  descent  unwind- 
ing the  cable  from  one  drum,  necessarily 
winds  upon  the  other  drum  the  cable  attach- 
wl  to  the  train  of  eu)i)ty  cars,  and  thus  the 
trains  of  cars  are  oiwratetl  up  and  down  the 
incline.  To  equalize  the  weight  of  the  train 
of  loaded  cars  and  the  train  of  empty  cars, 
and  so  control  the  si)eed  of  both  trains,  a 
brake  baud  encircling  the  drum  is  provided 
which  Is  operated  by  means  of  a  cable  at- 
tached to  one  end  tiiereof.  the  other  end 
being  stationary,  wliich  brake  cable  extends 
to  a  pilot  wheel  at  the  brow  of  tlie  bill  or 
"knuckle,"  is  attached  thereto,  and  is  nnder 
the  conti-ol  of  an  employCs  who  is  thus  situat- 
ed to  enable  him  to  have  at  all  times  an  un- 
obstructed view  of  the  down-going  and  up- 
coming trains  on  the  tramway.  In  the  opera- 
tion of  the  trains  of  cars  upon  the  tramway, 
the  object  is  to  land  the  loaded  cars  on  the 
platform  at  tlie  foot  of  the  incline,  and  the 
empty  cars  over  tlie  "knuckle"  and  upon  the 
level  space  at  the  entry  to  the  mine.  Other- 
wise It  is  necessary  to  draw  the  empty  cars 
over  tlie  "knuckle"  by  animal  power.  The 
length  of  the  cable  attached  to  the  trains  is 
so  adjusted  that  the  operator  of  the  brake, 
by  controlling  the  speed  of  the  trains,  could 
and  did  accomplish  this  object  When  a 
train  of  cars  Is  drawn  over  the  "knuckle," 
the  application  of  the  brake  to  the  drum 
causes  It  to  stop,  and  the  cable  attached  to 
the  cars  draps  to  the  ground,  the  momentum 
of  the  cars  frequently  carrying  them  some 
distance  towards  the  entry  of  the  mine.  The 
cars  In  use  upon  the  tramway  are  about  9  feet 
long  consisting  of  a  rectangular  box.  resting 
upon  two  axles,  running  upon  4  wheels,  con- 
structetl  for  the  purpose  of  transporting  coal 
from  the  mine  and  supplies  to  the  mine,  and 
for  no  other  purpose.  There  are  two  wooden 
bumi>crs  on  each  end  of  the  cars  8  to  10 
inches  square.  The  cable,  a  one-Inch  wire 
rope,  is  attached  to  the  bumpers  by  means 
of  a  rope  socket,  clevis,  and  pin.  A  train  of 
cars  consists  of  three  cars.  There  Is  a  path- 
way or  trail  from  the  foot  of  tlie  mountain 
to  the  mine  for  the  use  of  employes  of  thu* 
mine.  Some  of  the  employes  used  the 
trail.  Jtany  of  thciu.  however,  rode  In  the 
empty  cars  up  the  Incline  to  the  mine.  This 
practice  was  against  a  warning  posted  by 
the  company  at  the  foot  of  the  incline,  al- 
though the  superintendent  of  the  company 
at  the  mine,  knew  that  it  was  indulged  in 
and  permitted  It  to  be  done. 

On  tlie  morning  of  July  2.),  1001,  a  number 
of  the  employes  of  the  mine,  among  whom 
was  Charles  Suudbcrg,  wei-e  at  the  foot  of 
the  Incline.  A  train  of  empty  cars  was 
about  to  start  up  the  Incline.  Six  of  the 
employe's  got  into  the  cars;  Charles  Sund- 
berg  took  a  position  on  the  outside  of  the 
frout  end  of  the  foremost  car  of  the  train, 
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his  left  foot  on  the  bnmper  of  the  car,  his 
right  foot  on  the  cable.  The  train  was 
drawn  to  the  top  of  the  Incline.  Just  after 
the  train  had  passed  over  the  "luiuckle," 
Charles  Sundberg  fell  or  was  thrown  from 
his  position  as  above  described,  across  the 
track  In  front  of  the  train  of  cars,  was  run 
oTer  by  the  first  car  and  the  front  wheels  of 
the  second  car,  and  as  a  result  of  the  in- 
juries thus  received,  died  within  an  hour. 
His  widow  Instituted  this  suit  to  recover  dam- 
ages for  his  death  alleging  in  her  complaint 
that  his  death  was  caused  solely  by  the 
negligence  of  the  company,  and  while  the 
deceased  was  in  the  exercise  of  due  care  and 
diligence,  and  free  from  any  carelessness  or 
negligence  on  his  part  The  defense  was  a 
general  denial  of  the  negligence  charged,  and 
contributory  negligence  of  the  deceased.  A 
trial  of  the  cause  to  a  Jury  resulted  in  a 
verdict  and  judgment  In  favor  of  plalntifi!, 
for  the  sum  of  $5,000,  to  reverse  which  is 
this  appeal. 

The  only  question  which  we  shall  discuss, 
and  which  to  our  minds  Is  decislye  of  the 
case,  is:  Did  the  negligence  of  deceased 
contribute  to  the  cause  of  his  death?  De- 
ceased was  a  man  34  years  of  age,  presum- 
ably of  average  intelligence,  an  experienced 
miner.  He  had  been  employed  at  the  mine 
]6  mouths,  and  must  have  been  familiar  with 
this  tramway,  the  manner  of  c^erating  the 
trains  thereon,  and  the  appliances  by  means 
of  which  such  trains  were  operated.  The 
whole  scheme  was  open,  obvions,  and  easy 
of  comprehension  to  a  man  of  ordinary  in- 
telligence; no  hidden,  latent,  invisible,  or 
complex  agency,  power,  or  appliance  was  in 
use,  requiring  expert  knowledge  or  expe- 
rience to  understand  it.  With  knowledge 
which  he  must  have  had  from  the  circum- 
stances of  the  case,  he  voluntarily,  without 
excuse,  and  recklessly  placed  himself  in  a 
position  of  known,  extreme,  and  perilous 
danger.  Tliat  a  position  in  the  cars  was 
considered  dangerous  is  evidenced  by  the 
fact  that  the  company  posted  notices  warn- 
ing employes  of  the  danger  of  riding  in  them. 
If  it  was  dangerous  to  ride  in  the  cars,  the 
danger  of  riding  outside,  on  the  front  end 
of  the  foremost  car,  with  one  foot  on  the 
bumper  and  the  other  on  the  cable,  is  scarce- 
ly conceivable.  It  is  not  claimed  that  any 
officer  or  agent  of  the  company  directed,  re- 
quested, permitted  or  knew  that  deceased 
took  the  described  position  on  the  train, 
hence  bis  act  was  voluntary.  The  evidence 
shows  that  8  or  9  men  could  ride  in  the  tliree 
cars,  hence  his  act  was  without  excuse,  as 
7  men  only.  Including  the  deceased,  boarded 
this  train.  The  fact  that  none  of  the  men 
who  rode  In  the  cars  were  Injured,  proved 
beyond  a  doubt,  that  the  act  of  deceased 
was  reckless,  and  in  utter  and  absolute  dis- 
regard of  bis  personal  safety.  It  is  difficult 
for  OS  to  conceive  of  a  more  wanton  disre- 
gard of  evary  impulse  and  principle  which 
should  govern  and  control  men  of  ordinary 
MP.— 21 


intelligence,  prudence,  and  care,  In  the  pres- 
ervation of  their  lives  and  safety,  than  was 
exhibited  by  the  deceased  in  this  case.  He 
certainly  was  the  author  of  his  own  misfor- 
tune, and  upon  blm  alone  must  rest  the 
blame  for  the  deplorable  accident  which  re- 
sulted. If  a  recovery  could  be  sustained  un- 
der the  undisputed  facts  in  this  case,  a  per- 
son may  bring  an  injury  upon  himself  and 
then  hold  another  responsible  in  damages 
therefor. 

For  the  law  decisive  of  this  case.  It  Is  un- 
necessary to  look  beyond  the  reported  de- 
cisions of  the  courts  of  this  jurisdiction. 
The  case  most  nearly  in  point  as  to  the  facts 
involved,  is  that  of  Jackson  v.  Crilly,  16 
Colo.  103,  26  Pac.  331,  In  which  this  court 
said,  at  page  106  of  16  Colo.,  at  page  332 
of  26  Pac:  "The  testimony  clearly  shows 
that  the  deceased  was  in  a  place  of  known 
danger;  that  he  put  himself  in  this  place  of 
danger  voluntarily,  and  it  may  be  said  reck- 
lessly. It  is  beyond  all  contradiction  that 
the  occupancy  of  the  place  of  danger  caused 
or  contributed  to  his  death.  If  he  had  been 
standing  up  or  seated  inside  the  box,  or  if 
he  had,  within  the  time  after  entering  the 
car  and  ascertaining  Its  crowded  condition, 
and  before  the  starting  of  the  train,  sought 
a  position  In  the  next  or  adjoining  car,  the 
lamentable  accident  would  probably  not 
have  resulted.  It  Is  admitted  by  the  testi- 
mony and  by  the  strongest  witnesses,  and, 
it  might  be  said,  by  the  most  willing  wit- 
nesses, on  the  part  of  the  plaintiff,  that  by 
a  little  Inconvenience  to  himself  he  could 
have  stood  up  in  the  car  as  others  did,  and 
thus  avoided  the  accident  There  was  room 
for  him  if  there  were  room  for  others,  and 
he  should  have  taken  a  place  of  safety.  He 
was  not  an  Infant  nor  non  compos.  The 
liability  of  the  company  was  conditioned  up- 
on the  exercise  of  reasonable  and  proper  care 
and  caution  on  his  part  Without  the  latter 
tlie  former  could  not  arise.  He  took  upon 
lilniself  the  right  and  privilege  of  riding  on 
the  rear  end  of  n  box  car,  seating  himselt 
upon  a  board  not  exceeding  In  thickness  two 
and  one-half  Inches,  with  his  feet  elevated 
by  being  placed  upon  the  seat  directly  in 
front  of  him,  and  with  no  possible  oppor- 
tunity' of  protecting  himself  in  case  of  a 
sudden  jolt  or  jar  of  the  ear;  and  we  can- 
not escape  the  conclusion  that  his  death  was 
due  to  his  own  folly  aud  recklessness.  He 
himself  was  the  author  of  his  own  misfor- 
tune. This  is  shown  with  as  near  an  op- 
proach  of  demonstration  as  anything  short 
of  mathematics  will  permit.  It  is  a  well- 
known  principle  of  law  that  where  a  man 
negligently  and,  without  excuse,  places  him- 
self in  a  place  of  known  danger,  and  thereby 
suiTcrs  an  injury  at  the  bands  of  another, 
either  wholly  or  partially  by  means  of  his 
own  act,  he  cannot  recover  damages  for  the 
injury  sustiilned.  The  contributory  negli- 
gence which  prevents  recovery  for  an  Injury, 
however,   must  be  such  as  co-operates  in 
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causing  the  Injury,  and  without  which  the 
Injury  would  not  have  happened.  The  true 
test  Ib:  Did  the  plaintiff's  negligence  direct- 
ly contribute  to  the  production  of  the  Injury 
complained  of?  If  it  did,  there  can  be  no 
reco%'ery;  If  it  did  not,  it  is  not  to  be  con- 
sidered." And  again,  at  page  108  of  16  Colo., 
and  page  33.3  of  26  Pac. :  "Voluntarily,  as  one 
of  those  who  on  that  day  was  engaged  In 
the  pursuit  of  pleasure,  the  deceased  entered 
this  crowded  car,  and  assumed  a  dangerous 
position,  notwithstanding  the  fact  that  the 
adjoining  car  had  ample  room  in  which  he 
could  have  found  convenience,  comfort,  and 
safety,  and  seated  himself  on  the  rear  end 
of  the  car,  and  in  a  position  which  any  man 
of  ordinary  prudence  ought  to  know  was 
unsafe,  ought  to  know  that  In  case  of  the 
slightest  accident  or  Jolt  he  was  liable  to 
fall.  No  prudent  man  of  ordinary  intelli- 
gence, sober,  in  full  possession  of  his  fac- 
ulties, with  a  due  regard  for  his  life,  possess- 
ing some  knowledge  of  Journeying  by  rail- 
road, and  the  liability  to  accident  on  oc- 
casions similar  to  the  one  In  which  deceased 
lost  bis  life,  could  fall  to  conclude  that  a 
more  perilous  situation  could  not  have  been 
assumed  by  any  one  than  that  taken  by 
Crllly."  To  the  same  effect  see  Railroad  Co. 
V.  Martin,  7  Colo.  592,  593.  4  Pac.  1118; 
Jjora  V.  Pueblo  S.  &  R.  Co.,  12  Colo.  390,  393, 
21  Pac.  148;  Victor  Coal  Co.  v.  Mulr,  20 
Colo.  320,  330,  38  Pac.  378,  26  L.  R.  A.  435, 
46  Am.  St.  Rep.  299;  Acme  Coal  Co.  v. 
Mclver,  5  Colo.  App.  207,  281,  38  Pac.  596. 
Under  the  facts  of  this  ease,  the  evidence 
of  plaintiCF  having  established  beyond  dis- 
pute, the  contributory  negligence  of  the  de- 
ceased, It  was  the  duty  of  the  court  under 
the  rule  established  in  this  Jurisdiction,  to 
have  directed  the  Jury  to  return  a  verdict 
for  the  defendant,  upon  the  request  made 
therefor  by  the  defendant  at  the  close  of  the 
testimony.  This  request  was  denied,  which 
ruling  of  the  court  is  assigned  as  error.  In 
Behrens  v.  Railway  Co.,  5  Colo.  400,  404,  it  is 
said:  "In  actions  of  this  character,  it  is  in- 
cumbent upon  the  plaintiff  to  make  out  a 
prima  facie  case  in  his  favor  showing  that 
the  damages  claimed  by  him  resulted  from 
the  negligence  of  the  defendant.  And 
where  It  affirmatively  appears  from  his  own 
evidence  that  the  want  of  due  prudence  up- 
on his  part  was  the  proximate  cause  of  the 
injury  complained  of,  it  becomes  the  duty  of 
the  court,  upon  a  motion  made  for  nonsuit, 
to  decide  as  a  question  of  law,  that  the  ac- 
tion cannot  be  maintained."  And  in  Lord  v. 
Pueblo  S.  &  R.  Co.,  supra:  "If  the  evidence, 
in  the  most  favorable  light  in  which  it  may 
reasonably  be  considered  in  behalf  of  the 
plaintiff,  shows  that  the  plaintiff  was  guilty 
of  negligence  which  contributed  to  cause  the 
injury  as  alleged  and  without  which  the  In- 
Jury  would  not  have  happened,  then  the 
court  ma.v  properly  nonsuit  tlje  plaintiff,  or 
direct  a   verdict   In   favor  of   defendant." 


Also  In  Railroad  Co.  r.  Ryan,  17  Colo.  98, 
28  Pac.  79:  "It  sometimes  happens  that 
evidence  tending  to  show  contributory  neg- 
ligence on  the  part  of  plaintiff  may  be  elicit- 
ed from  his  own  witnesses  when  giving  their 
testimony  In  chief.  In  such  case,  unless 
such  evidence  be  contradicted,  or  rebutted 
by  counter  evidence  tending  to  show  plaln- 
tiCTs  diligence,  or  freedom  from  negligence, 
he  should,  of  course,  suffer  defeat,  either  by 
nonsuit  or  by  the  verdict  of  the  Jury."  See 
also,  Jackson  v.  Crilly,  supra;  Railroad  Co. 
v.  Pickard,  8  Colo.  163,  6  Pac.  149;  Kennedy 
V.  Railway  Co.,  10  Colo.  498,  16  Pac.  210; 
Railroad  Co.  y.  Martin,  supra;  Mau  t. 
Morse,  3  Colo.  Ai^.  359,  33  Pac.  283;  Denver, 
etc.,  Co.  V.  Dwyer,  3  Colo.  App.  408,  411,  33 
Pac.  815.  Under  the  above  authorities  it 
was  the  duty  of  the  court  to  grant  defend- 
ant's request  for  a  directed  verdict  Its 
failure  to  do  so  was  error  which  will  neces- 
sitate the  reversal  of  the  Judgment. 

Upon  the  oral  argument,  it  was  very  for- 
cibly urged  by  learned  counsel  for  appellee 
that  a  reversal  of  this  case  would  involve  a 
departure  from  the  established  rule  of  this 
court  that  the  verdict  of  the  Jury  will  not  be 
disturbed  where  there  is  evidence  to  support 
it,  and  that,  the  question  of  contributory  neg- 
ligence having  been  submitted  to  the  Jury 
and  decided  hi  favor  of  plaintiff,  this  court 
should  not  invade  the  province  of  the  Jury. 
We  take  the  evidence  as  we  find  it  In  the 
record,  and  decided  on  the  undisputed  evi- 
dence there  could  be  no  recovery,  for  tbe 
reason  that  such  undisputed  evidence  dis- 
closes that  there  was  contributory  negli- 
gence on  the  part  of  the  deceased.  The 
court  miist  decide  the  legal  effect  of  the  evi- 
dence In  the  record.  If,  from  the  undis- 
puted evidence,  one  infer^ice  or  conclusion 
only  can  be  drawn,  and  that  is  that  there 
was  contributory  negligence,  it  must  be  so 
adjudged  as  matter  of  law  and  tbe  court 
must  declare  the  law.  In  ruling  that  there 
was  contributory  negligence,  the  court  does 
not  rule  upon  a  question  of  fact,  for  tiie 
facts  were  undisputed.  "Where  a  Judge 
rules  that  there  Is  no  evidence  of  negligence, 
he  does  something  more  than  is  embraced  in 
the  ordinary  ruling,  that  there  is  no  evidence 
of  a  fact  He  rules  that  the  acts  or  omis- 
sions proved  or  in  question  do  not  constitute 
a  ground  of  legal  liability  and  in  this  way 
the  law  is  gradually  enriching  itself  from 
dally  life."  Holmes,  Common  Law,  120. 
This  principle  applies  here,  for  we  rule,  not 
that  there  Is  or  Is  not  evidence  of  a  fact,  but 
that  the  disputed  facts  do  not  create  a  legal 
liability  by  reason  of  the  contributory  neg- 
ligence of  the  deceased.  It  seems  to  us,  that 
but  one  conclusion  can  be  drawn  from  tbe 
undispiited  facts  in  this  case,  and  that  such 
conclusion  Is  indisputable,  viewing  the  evi- 
dence In  the  most  favorable  light  possible 
in  behalf  of  plaintiff,  and  that  Is  that  there 
was  such  reckless  disregard  of  bis  life  and 
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safety,  such  negligence,  upon  the  part  of  de- 
ceased, as  was  tlie  direct  and  proximate 
cause  of  bis  death. 

The  Jndjrmeat  wiU  be  reversed. 

Reversed. 

The  CHIEF  JUSTICE  and  GUXTEK,  J., 
concur. 


OUrH.VN   BELLE    MIX.    &    MILL.    CO.    T. 

PIXTO  MIX.  CO.  et  al. 
(Snpreme  Court  of  Colorado.    March  6,  190C.) 

1.  Mixes  asd  Minebals— Leases— Duties  of 
Lesseh. 

It  is  the  duty  of  a  lessee  of  a  mininj;  olnim 
in  fcenoral  to  determine  the  underRi-ound  lines 
of  the  premises  held  under  the  lease. 

2.  Same— Teespass— Defenses  —Instigation. 

Where,  during  mining  operations  by  the 
lessee  of  a  mininK  claim,  the  Keneral  manager 
of  the  lessee  asked  the  lessor's  manager  for  a 
survey,  a  statement  made  by  the  latter  that  the 
lessee  should  not  go  too  far  over  the  end  line, 
but  that  a  few  feet  would  not  make  any  differ- 
ence and  that  the  lessor's  manager  would  make 
an  arrangement  with  the  president  of  plaintiff, 
the  owner  of  an  adjoining  claim,  with  reference 
to  the  lines,  did  not  amount  either  to  an  insti- 
gation or  request  by  the  lessor  corporation  to 
the  lessee  to  commit  a  trespass  on  the  ad- 
joining property. 
S.  Same— OmcERS— Scope  of  Aittoobity. 

It  is  not  within  the  scope  of  the  general 
authority  of  the  manager  of  a  mining  corpora- 
tion to  instigate  or  request  a  trespass  to  be 
committed  by  the  lessee  of  his  corporntiou  i>o 
as  to  make  the  trespass  the  act  of  the  corpora- 
tion, and  thereby  make  it  liable  as  a  willful 
tiespaaser. 

In  Banc.  Appeal  from  District  Court,  El 
Paso  County;  Louis  W.  Cunnlnf^bam,  Judge. 

Action  by  the  Pinto  Mining  Company  and 
another  against  the  Ori>han  Belle  Mining  & 
Milling  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

William  C.  Robinson,  Spurgpon  &  Cassldy, 
and  Tyson  S.  Dines,  for  api)ellant.  Edward 
C.  Stlmson  (Charles  Cavender,  A.  H.  Martin, 
and  Curtis  Xye  Smith,  of  counsel),  for  appel- 
lees. 

M-^XWELIi.  J.  The  Free  Coinage  Oold 
Mining  Company,  the  owner  of  the  Rising 
Sun  and  Pinto  mining  claims  in  the  Cripple 
Creek  district,  leased  a  portion  thereof  to  the 
Pinto  Mining  Company.  The  Ori'hnn  Belle 
Mining  &  Milling  Company,  owner  of  the  Or- 
phan Na  2  and  the  Ida  Belle  Xu.  1  and  the 
Ida  Belle  No.  2  mining  claims,  by  a  lease  in 
writing  and  under  seal  lenKcd  a  portion  of 
such  claims  to  certain  parties  rrslileuts  of 
Uerringtou.  Kan.,  who  organized  and  incor- 
porated under  the  laws  of  Kansas  the  Iler- 
rlngton  Mining  &  Milling  Company  and  as- 
signed their  lease  to  said  company.  This 
lease  described  the  leased  premises  as  fol- 
lows: "The  south  seventy-five  (75)  feet  of 
the  Orphan  (Xo.  2)  number  two  mining 
claim,  and  the  south  seventy-five  (T.'i)  feet  of 
the  Ida  Belie  (No.  1)    number   one  claim; 


this  ^ound  being  a  portion  of  survey  No. 
8,149,  Cripple  Cre^  mining  district.  El  Paso 
county,  state  of  Colorado.  Also  a  block  of 
ground,  situated  on  the  Ida  Belle(No.  2)  num- 
ber two,  immediately  adjoining  on  the  west 
75  feet  by  100  feet,  making  in  all  a  block  of 
ground  382  feet  by  75  feet"  The  premises 
covered  by  the  two  leases  adjoined  each 
other;  the  northerly  end  line  of  the  Free 
Coinage  Company's  property  being  the  south- 
erly end  line  of  the  Orphan  Belle  Company's 
property.  The  Free  Coinage  Company,  own- 
er, and  the  Pinto  Company,  lessee,  as  plain- 
tiffs, prosecuted  this  action  against  the  Or- 
phan Belle  Company  to  recover  the  value  of 
■ore  alleged  to  have  been  taken  from  the  plain- 
tiffs' premises  by  the  Ilerrlngton  Company, 
lessee  of  the  Orphan  Belle  Company,  at  the 
instigation  and  request  of  the  Orphan  Belle 
Company,  and  for  the  mutual  profit  and  ad- 
vantage of  lessor  and  lessee.  The  Herring- 
ton  Company,  lessee,  was  not  made  a  party 
defendant  to  the  suit.  The  portion  of  the 
amended  complaint  charging  the  trespass  is 
as  follows:  "That  the  defendant's  said  les- 
sees, at  the  instigation  and  request  of  the  de- 
fendant, and  acting  in  conjunction  therewith, 
and  for  the  mutual  profit  and  advantage  of 
said  lessees  and  said  defendant,  and  by 
means  of  a  certain  shaft  upon  the  said  ad- 
jacent land,  and  of  levels,  drifts,  cross-cuts 
and  Btopes,  and  between  the  1st  day  of  Dec- 
ember 1807,  and  the  80tb  day  of  March,  1898, 
penetrated  into  and  upon  the  lands,  premises, 
mines  and  mining  claims  aforementioned. 
•  *  •  and  by  means  of  said  underground 
workings  then  and  there  willfully,  wrong- 
fully, knowingly  and  unlawfully,  and  with- 
out license  or  consent  of  these  plaintiffs  or 
either  of  them,  •  ♦  •  extracted  there- 
from, and  converted  to  their  own  use  and 
I)enefit  large  quantities  of  gold-bearing  quarte 
or  rock  of  great  value,  and  plaintiffs  further 
aver  that  the  said  lessees  between  the  1st 
day  of  December,  1897  and  the  30th  day  of 
Mareli,  1898.  at  the  instigation  and  request  of. 
and  In  conjunction  with  the  said  defendant, 
and  for  the  mutual  profit,  gain  and  advantage 
of  themselves  and  the  said  defendant  as 
aforesaid,  have  extracted,  taken  out  and 
carriwl  away  244  tons  of  ore  and  gold-bearing 
rock  or  qnart^:  from  the  veins.  lo<le»  and 
ledges  nforesjild,  which  ores  and  gold-l'oar- 
iiig  rock  or  qunrt^  was  then  and  there  of  the 
reuKOunble  value  of  $17,080."  Trial  to  a  jury 
resulted  In  a  venllct  and  Judgment  in  favor 
of  plulutilTM  in  the  sum  of  $8,450,  to  reverse 
which  la  this  appeal. 

The  evidence  established,  that  during  the 
time  lnclude<l  in  this  controversy  the  Orphan 
Belle  Company  was  not  conducting  mining 
operations  upon  Its  property  or  any  portion 
of  it ;  that  J.  E.  Hunter  was  manager  of  that 
company;  tliat  Fred  Johnson  imtil  January 
24,  1898,  was  the  superintendent  of  the  Her- 
rtngton  Company;  that  as  such  superintend- 
ent he  had  exclusive  charge  and  control  of  the 
work  doue  ou  the  premises  held  under  lease  by 
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the  Herrington  Company,  subject  to  the 
orders  of  the  officers  of  said  company ;  that 
the  Orphan  Belle  Company  had  nothing  to  do 
or  say  with  reference  to  where  the  work 
should  be  done  within  the  lines  of  the  prem- 
ises leased  to  the  Herrington  Company,  this 
matter  being  entirely  under  the  control  of 
Johnson,  the  superintendent  of  that  company ; 
that  the  actual  trespass  was  initiated  and  at 
least  a  portion  of  it  committed  by  the  Her- 
rington Company,  between  the  middle  or 
latter  part  of  December  1897  and  January  24, 
1898 ;  during  the  time  Johnson  was  superin- 
tendent of  the  Herrington  Company  and  un- 
der his  direction ;  that  Johnson  did  not  know 
where  the  end  line  was ;  that  no  survey  to  de- 
termine the  position  of  the  end  line  had  been 
made;  that  he  did  not  Intend  to  go  over  the 
line ;  that  he  did  not  know  he  was  over  the 
line  at  the  time  he  left  the  employ  of  the  Her- 
rington Company  January  24,  1898,  but  learn- 
ed that  fact  by  measurements  made  subse- 
quent to  that  date.  Testimony  was  intro- 
duced to  establish  the  extent  of  the  trespass, 
and  the  value  of  the  ore  extracted.  The  on- 
ly evidence  introduced  to  establish  the  al- 
legations of  the  complaint,  as  quoted,  was 
that  of  Johnson,  who  testified  that  the  tres- 
pass was  made  between  December,  1807,  and 
January,  1898,  by  him  as  superintendent  of 
the  Herrington  Company;  that  he  shipped 
ore  from  the  trespass  stope.  *'Q.  Did  you 
have  a  conversation  with  Mr.  Joe  Hunter 
about  the  work  you  were  doing  at  that  time? 
A.  I  did.  Q.  State  what  that  conversation 
was  and  when  it  was,  as  near  as  you  can  tell. 
(Defendant  objects,  being  immaterial.  Ob- 
jection overruled.  Defendant  excepts.) 
Q.  State  the  conversation.  A.  Mr.  Hvmter 
was  the  general  manager  of  the  Orphan  Belle, 
and  as  such  had  general  supervision  over  the 
lease,  and  also  In  regard  to  shipping  ore. 
(Defendant  objects  to  and  moves  to  strike 
out  that  portion  of  the  foregoing  answer  with 
reference  to  the  general  supervision  over  the 
lease,  being  a  conclusion  of  the  witness  and 
not  a  statement  of  fact.  Motion  denied.  De- 
fendant excepts.)  Q.  Go  on.  A.  And  when 
I  came  toward  the  Pinto  line  I  asked  Mr. 
Hunter  for  a  survey,  and  he  told  me  that  he 
would  get  one  as  soon  as  he  could ;  to  go  on 
and  not  go  over  too  far,  but  a  few  feet  would 
not  make  any  difference,  as  he  would  make 
an  arrangement  with  Mr.  Strong;  that  he 
would  not  object  if  Mr.  Strong  went  over  a 
few  feet  on  his  lines  and  he  didn't  think  it 
would  be  any  trouble."  The  Mr.  Strong  re- 
ferred to  In  the  above  testimony  was  the 
president  of  the  Free  Coinage  Gold  Mining 
Company,  one  of  the  plalntifTs  in  this  suit. 
TTpon  cross-examination  this  witness  repeated 
In  substance  the  foregoing  testimony,  but  It 
also  appears  from  the  cross-examination  of 
this  witness  that  Hunter  had  nothing  what- 
ever to  do  with  the  work  done,  or  where  It 
was  done,  by  the  Herrington  Company  or  Its 
employes,  except  as  It  appears,  without  dis- 
pute, that  Hunter  was  manager  of  the  Or- 


phan Belle  Company.  The  foregoing  Is  all 
the  evidence  Introduced  by  plaintiff  upon  this 
point  Mr.  Hunter  testified  with  reference  to 
this  conversation :  "I  heard  the  testimony  of 
Mr.  Johnson  as  to  a  conversation  I  had  with 
him  some  time  In  January,  1898,  or  Decem- 
ber, 1897.  I  don't  think  I  ever  had  any  talk 
with  him  or  ever  made  the  statements  to  him 
conceming  which  he  has  testified."  Xo  evi- 
dence was  offered  to  prove  the  s<-ope  of 
Hunter's  authority  as  manager  of  the  Ori)han 
Belle  Company. 

Appellees  concede  that  a  lessee  is  not  the 
agent  of  the  lessor  In  any  sense  or  to  any 
extent    whatever,    and   that   the    owner   of 
leased  premises  Is  not  liable  for  a  tresi>ass 
committed     by     Its     lessee    upon    adjacent 
premises.    Their   contention   Is   thus   stated 
in  their  printed  brief:    "The  appellees  do 
not  seek  to  hold  the  appellant  merely   be- 
cause It  was  the  lessor  af  the  Herrington 
Company;  but,  the  relation  of  landlord  and 
tenant   entirely   aside,    the  appellant  ought 
to  be  held  because  it  Instigated  and  Incltetl 
the  Herrington   Company  to  act  as  It  did, 
and  because  it  shared  in  the  profits  of  the 
trespass,  knowing  that  the  trespass  had  been 
committed.    This  Is  a  liability  which  it  would 
have  to  bear  even  were  it  an  entire  stranger 
to  the  title  to  the  premises  occupied  by  the 
Herrington  Company  under  Its  lease.     It  is 
no  question  of  liability  of  a  master  for  the 
wrongful    acts    of    his    servant.    It    Is    no 
question  of  the  lessee's  agency  for  the  lessor. 
It  Is  no  question  of  the  responsibility  of  a 
principal  for  unauthorized  acts  of  an  inde- 
pendent contractor.    It  is  no  question  of  the 
responsibility  of  a  principal  for  the  acts  of 
an   agent  employed  to  do  something  other 
than  the  act  complained  of.    It  is  purely  a 
question   of  whether   the   appellant,   In   the 
lawful   meaning   of  the   word,    participated 
In  the  trespass  or  Incited  or  encouraged  it. 
or    knowing    that    it    had    been    c-ommltted 
shared    in    the   profits    resulting   from    it" 
Again  they  say:    "Under  no  possible  theory 
of   the   case   could   the   defendant   be    held 
guilty  of  an  Innocent  trespass.    The  defend- 
ant was  guilty  of  willful  trespacs  or  noth- 
ing."   This  contention  Is  based  entirely  upon 
the  conversation  between  Hunter,  the  man- 
ager of  the  Orphan  Belle  Company  (lessor), 
and  Johnson,  superintendent  of  the  Herring- 
ton Company  (lessee).    At  the  time  this  con- 
versation took  place  the  Orphan  Belle  Com- 
pany had  no  control  or  authority  whatever 
over  the  underground  operations  of  the  Her- 
rington   Company.    It    was    conducting   no 
mining  operations,  and  had  no  manager  or 
agent    authorized    to    direct   mining    opera- 
tions.   It  was  a  le.«;Ror  company  and  did  not 
have  possession  of  Its  mining  property  ex- 
cept as  It  had  such  possession  through  Its 
les.«oes.     So  far  as  appears  from  the  record. 
It  was  under  no  obligation  to   furnish   its 
lessees    with    an    underground   survey;    the 
lease  granted  by  It  was  in  writing  and  under 
seal  and  definitely  fixed  and  determined  the 
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boundaries  of  the  leased  premises.  For 
aught  that  appears  in  this  record,  it  was  the 
duty  of  the  leasee  to  determine  the  under- 
ground lines  of  the  premises  It  held  under 
the  lease.  The  law  inii>oBe8  upon  the  one 
mining  the  property  the  burden  of  having  a 
survey  to  determine  the  location  of  the 
lines  underground.  Johnson  did  not  know 
where  the  line  was;  did  not  know  that  he 
was  committing  a  trespass;  did  not  Intend 
to  commit  a  trespass.  Hunter,  who  derived 
ills  information  from  Johnson,  certainly  did 
not  Icnow  that  a  trespass  was  being  com- 
mitted or  was  contemplated.  Xo  officer  of 
the  Orphan  Belle  Company  knew  that  a  tres- 
pass bad  been  committed  until  months  after 
the  same  was  committed,  and  necessarily 
did  not  know,  at  the  time  it  received  royal- 
ties on  the  ore  extracted  from  the  tres- 
pass stope,  that  it  was  receiving  the  fruits 
of  a  trespass.  The  only  authority  cited  by 
appellees  in  support  of  its  position  Is  Mining 
Company  v.  Mining  Company,  11  Colo.  223- 
237,  17  Pac.  7C0,  76«  (7  Am.  St.  Rep.  226) 
from  which  the  following  extract  Is  quoted: 
"The  superintendent,  Bearce,  In  mining  the 
ore  acted  for  appellant  and  within  the  scope 
of  bis  employment.  He  did  not  act  for  him- 
self, nor  for  a  stranger,  and  It  Is  Imiiosslble 
that  one  should  act  for  no  one.  Nor  does 
It  appear  that  he  committed  the  wrong  trom 
any  spirit  of  actual  malice  or  hostility  to- 
wards appellee,  but  solely  in  the  Interest  of 
appellant.  •  •  ♦  Everything  was  done 
in  Its  name.  His  salary.  If  he  was  paid  for 
his  services,  was  paid  by  the  appellant,  and 
the  entire  profits  of  his  operations  went  Into 
the  coffers  of  his  employer.  The  scope  of  an 
agent's  employment  is  said  in  Kingsley  v. 
Fltts,  51  Vt  416,  'to  be  determined  not 
alone  from  what  the  principal  may  have 
told  the  agent  to  do  but  from  what  he 
knows,  or  In  the  exercise  of  ordinary  care 
and  prudence  ought  to  know,  the  agent  Is 
doing  In  the  transaction.'  •  •  *  He  was 
the  representative  of  the  company,  as  much 
so  as  would  have  been  the  president  and  all 
tlie  other  directors  of  tlie  company  had  they 
exercised  the  same  iwwers  as  the  superin- 
tendent. •  *  •  'A  person  thus  placed  by 
a  corporation  In  such  a  imsition  and  author- 
ity may  be  fairly  considered  as  Its  repre- 
sentative pro  hac  vice.' "  The  facts  as  set 
forth  in  the  quotation  clearly  distinguish  the 
above  case  from  the  case  under  consider- 
ation. 

Attributing  to  the  language  of  Hunter  Its 
broadest  ijosslble  meaning,  we  do  not  believe 
that  It  can  be  construed  Into  an  instigation 
or  request  of  the  lessor  con)oration  to  its 
lessee,  to  commit  the  trespass  complained  of 
herein,  under  the  facts  of  this  case.  It  can- 
not Ije  held,  that  apiwUant  participated  in 
the  trespass  or  shared  In  the  profits  there- 
of, knowing  it  had  been  committed,  for  the 
reason,  that  neither  Johnson  or  Hunter  or 
any  officer  of  the  Orphan  Beile  Company,  at 
the  time  it  received  royalties  on  the   ore 


taken  from  the  trespass  stope,  knew  that  it 
trespass  had  been  committed.  It  Is  familiar 
law  that  a  corporation  can  only  act  tbrouel* 
its  agents,  and  their  acts  within  the  scope 
of  their  authority  are  the  acts  of  the  corpo- 
ration. The  converse  of  this  position  is  law. 
The  acts  of  an  agent  of  a  corporation  be- 
yond the  scope  of  bis  authority  do  not  bind 
it  It  is  not  within  the  scope  of  the  general 
authority  of  a  manager  of  a  mining  corpo- 
ration, to  Instigate  or  request  a  trespass  to 
be  committed  by  the  lessee  of  his  corpora- 
tion, so  as  to  make  socta  trespass  the  act 
of  the  corporation,  and  thereby  make  it 
liable  as  a  willful  trespasser.  In  the  al>- 
sence  of  all  proof  as  to  the  authority  of  the 
manager  of  tbe  Orphan  Belle  Company  iu 
this  matter,  it  cannot  be  presumed  that  be 
had  any  authority  whatever,  except  sucb 
as  pertains  to  the  office  of  manager.  In 
any  view  which  we  can  take  of  this  case, 
as  presented  upon  this  record,  the  plaintiffs 
below  should  not  liave  recovered. 

At  the  close  of  the  testimony,  defendant 
requested  an  instructed  verdict  in  its  favor. 
This  request  was  refused,  and  error  is  as- 
signed thereon.  The  assignment  of  error  is 
well  taken.    The  Judgment  will  be  reversed. 

Reversed. 

CAMPBELL  and  GODDARD,  JJ.,  not 
participating. 


PATRICK  v.  BROWN. 
(Supreme  Court  of  Colorado.    March  5,  190a) 

1.  Trespass— Action— Possession  bt  Plain - 
TiFr. 

One  without  title  must  have  bad  actual 
possession  in  order  to  maintain  an  action  for 
trespass  on  land. 

I  Ed.  Xotp. — For  cases  in  point,  see  vol.  4S, 
Cent.  Dig.  Trespass.  |$  32^7.] 

2.  Appeal— Review— Vebdicts—Conflictih* 
EviDENrc. 

A  verdict  based  on  conflicting  evidence  will 
not  he  disturbed  on  apiicai. 

3.  Justices  of  the  Peace  —  Jubisdiction — 
Title  to  Real  Estate. 

2  Mills'  Ann.  St.  f  2630,  provides  that, 
if  in  any  action  before  a  justice  of  tlie  peace 
relating  to  real  estate  it  shall  ap]>ear  that  the 
title  is  in  dispute,  the  justice  shall  certify  the 
cause  to  the  district  court.  Held,  that  an  ac- 
tion for  trespass  on  land,  where  plaintiff  re- 
Iie<l  on  ix>68eBsioD  alone,  was  not  within  the 
statute. 

I  Ed.  Xote. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  {  81.] 

4.  Same— Appeal. 

Where  a  justice  has  no  jurisdiction  of  the 
cause  of  action,  the  county  court  has  none  on 
appeal. 

rE<l.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  {[§  472-174.) 

Appeal  from  Otero  County  Court;  Marion 
F.  Miller,  Judge. 

Action  by  G.  F.  Patrick  against  R.  W. 
Brown.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Affirmed. 
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L.  A.  Crane  and  Q.  F.  Patrick,  for  appellant 
Fred  A.  Sabln  and  B.  S.  Beall,  for  appellee. 

MAXWELL,  J.  This  controveray  is  the 
result  of  an  attempt  by  appellant,  plaintiff 
below,  to  inclose  for  grazing  purposes  a 
large  tract  of  land  in  Otero  county.  Judg- 
ment by  default  having  been  rendered  in  a 
justice  court  against  appellee,  upon  appeal 
by  him  to  the  county  court  a  trial  to  a  jury 
resulted  in  a  verdict  and  judgment  In  his 
favor,  to  reverse  which  judgment  this  appeal 
was  taken  to  the  Court  of  Appeals. 

From  the  testimony  it  appears  that  the 
action  was  trespass,  alleged  to  have  been 
committed  by  appellee  in  allowing  liis  cattle 
to  graze  upon  land  claimed  to  be  in  the  pos- 
session of  appellant  There  being  no  plead- 
ings in  the  case,  the  issues  presented  must 
be  determined  by  the  evidence  adduced  at 
the  trial.  Plaintiff  maintained  that  he  was 
In  the  actual  and  exclusive  possession  of  a 
large  tract  of  grazing  land.  To  prove  such 
IK>8se88lon,  he  and  bis  witnesses  testified 
that  he  constructed  several  miles  of  wire 
fence,  joining  thereby  several  detached  por- 
tions of  fence  owned  by  other  parties  and 
making  tliereof  a  continuous  line  of  fence 
Inclosing  the  tract  of  land  of  which  he 
claimed  the  actual  and  exclusive  possession; 
that  he  kept  fence  riders  along  the  Hue  of 
this  fence  to  inspect  and  repair  the  same 
when  necessaiy.  It  also  appeared  from  plain- 
tiffs evidence  that  a  portion  of  the  land  in- 
<'losed  was  government  land;  that  n  portion  of 
the  fence  only  is  4'/j  feet  high;  that  several 
miles  of  fence  Is  a  two-wire  fence;  that  quite  a 
lot  of  cattle  which  did  not  belong  to  plaintiff 
were  within  the  inclosure;  that  the  fence 
inclosed  a  coimty  road;  that  defendant's  cat- 
tle were  in  the  pasture  before  the  fence  was 
pjit  there:  that  the  land  was  open  range  when 
defendant  went  there  with  his  cattle.  The 
alleged  damages  were  testified  to.  Defendant 
and  his  witnesses  testified,  as  to  the  character 
of  the  fence:  that  several  miles  of  It  consisted 
of  two  wires  only;  that  the  cattle  drifted  on 
to  the  land  Inclosed  within  the  fence,  and 
out  on  the  commons;  that  tlie  land  which 
plaintiff  claimed  to  be  in  posses-slon  of  was 
open  range  when  defendant  drove  his  cattle 
ui)on  the  land;  that  the  fence  testified  to 
by  plaintift.  did  not  inclose  tlie  land  at  the 
time  defendant  entered  upon  the  land;  that 
defendant's  cattle  went  from  the  public  high- 
way to  the  land:  that  the  fence  built  by 
defendant  Inclosed  this  public  highway;  that 
defendant  was  in  possession  of  a  house  and 
a  quarter  section  of  land  attempted  to  be 
inclosed  by  plalntlfl!  under  a  license  from  the 
owner  thereof,  at  the  time  plaintiff  built  a 
portion  of  the  fence;  that  there  was  no  fence 
between  this  quarter  section  of  land,  which 
defendant  occupied,  and  the  land  claimed  by 
plaintiff;    that  other  cattle  than   plaintiff's 


were  grazing  on  the  land.  Plaintiff  relied 
solely  on  possession  of  the  land  inclosed  by 
him.  To  maintain  his  action  it  was  necessary 
for  him  to  prove  actual  possession.  Sullivan 
V.  Clements,  1  Colo.  2C1.  The  question  of 
plaintiff's  possession  was  submitted  to  the 
Jury  imder  proper  instructions,  decided  ad- 
versely to  plaintiff  upon  conflicting  testimony, 
and  we  are  concluded  by  the  verdict  provided 
no  error  in  the  rulings  of  the  court  intervened 
at  the  trial. 

The  only  assignments  of  error  called  to  our 
attention  by  appellant  are  based  upon  alleged 
errors  of  the  court  in  rulings  upon  the  admis- 
sion of  testimony  Introduced  by  appellee, 
viz.,  as  to  the  authority  of  appellant  to  in- 
close the  quarter  section  of  land  of  which  ap- 
pellee was  In  possession,  the  license  of  ap- 
pellee to  occupy  such  land,  and  the  existence 
of  a  county  road  within  the  alleged  inclosure. 
The  testimony  objected  to  all  went  to  the 
question  of  appellant's  actual  possession  of 
the  land,  and  not  to  any  question  of  title 
or  boundaries  of  the  land.  Appellant's  ob- 
jection to  such  testimony  urged  here  is  that, 
the  action  having  originated  in  a  justice 
court  such  court  not  having  Jurisdiction  to 
bear  or  determine  questions  of  title  or  bound- 
aries, the  county  court  bad  no  jurisdiction 
on  ap])eal.  2  Mills'  Ann.  St  {  2030,  Is  relied 
upon:  "If  in  any  action  before  a  justice  of 
the  peace  relating  to  real  estate,  it  shall  ap- 
pear that  the  title  or  boundaries  are  in  dis- 
pute, the  justice  shall  certify  the  cause  and 
transmit  the  papers  to  the  district  court  of 
the  same  county." 

From  a  review  of  the  testimony  adduced 
at  the  trial  it  appears  that  there  was  no  dis- 
pute as  to  either  the  title  or  boundaries,  with- 
in the  meaning  of  the  statute  above  quoted. 
Neither  party  claimed  title,  except  by  pos- 
session, and  no  attempt  was  made  by  either 
party  to  establish  boundaries.  Robinson  v. 
Compher,  13  Colo.  App.  343,  57  Pac.  'M.  and 
Bosengrave  v.  Clelland,  16  Colo.  App.  474. 
0«  Pac.  448,  are  cited  in  support  of  appel- 
lant's position.  In  Robinson  v.  Compher. 
supra.  It  was  held  that  imder  our  statutes 
a  justice  of  the  i>eace  has  no  jurisdiction  of 
an  action  to  settle  partnership  accounts,  it 
being  an  equitable  matter,  and  that  the  coun- 
ty court  can  acquire  no  jurisdiction  on  appeal, 
where  a  justice  of  the  peace  has  no  juris- 
diction. In  the  Rosengrave  Case  the  same  rule 
was  applied,  where  an  equitable  defease  was 
sought  to  be  interposed  in  the  county  court 
unon  an  appeal  from  a  justice  of  the  pence. 
Thus  It  Is  seen  that  the  above  authorities 
are  not  In  point  The  objection  to  the  tes- 
timony  urged  by  appellant  Is   not   tenable. 

Judgment  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER.  J., 
concur. 
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STONE  ▼.  VICTOB  BIiECTRIC  CO. 
(Sapreme   Court  of  Colorado.    April  2,   1906.) 

1.  Corporations  —  Foreign  Corporations — 
Tbaksacting  BnsiNESS  in  State— Applica- 
tion OP  Statute. 

Laws  1})01,  pp.  118,  121,  c.  52,  §§  4, 
10,  rpqniriog  foreign  corporations  doing  busi- 
Dpss  in  tlie  state  to  make  certain  filings  in  the 
office  of  the  Secretary  of  State,  to  pay  certain 
taxes  and  fees,  etc.,  has  no  application  to 
business  transacted  by  a  foreign  corporation 
Itefore  the  statute  was  enacted. 

2.  Depositions  —  Preliminary  Proof  — Ab- 
sence  OR   INFIBUITT   OF   WITNESS— FOREION 

Depositions. 

Civ.  Code,  8  34.%  providing  that  before 
depositions  are  admitted  in  evidence  it  must 
be  shown  that  the  deponents  continued  to  be 
absent  from  the  county  or  were  infirm  at  the 
time  of  trial,  has  no  application  to  depositions 
taken  outside  of  the  state. 

3.  Appeal— Prerervino  Grounds  of  Error 
Below— Failure  to  Object  or  Except. 

In  an  action  for  the  contract  price  of  a 
machine,  a  judgment  for  plaintiff  cannot  be 
reversed,  on  the  ground  that  the  contract  con- 
tained a  warranty  with  which  the  machine  did 
not  comply,  where  the  record  contains  no  assign- 
ments of  error  to  instructions  and  no  objec- 
tions or  ezcepticms  were  saved  relative  to  the 
verdict. 

4.  Sales— Breach  of  Wabraktt— Dutt  to 
Return  Goods. 

A  contract  for  the  sale  of  a  machine  pro- 
vided that  if,  upon  test,  it  did  not  prove  satis- 
factory the  buyer  should  return  it.  and  the 
seller  would  repay  whatever  had  been  paid  on 
it.  The  buyer  notified  the  seller  that  the  ma- 
chine was  unsatisfactoi7,  and  the  seller  directed 
the  buyer  to  ascertain  the  coat  of  having  it  re- 
paired so  as  to  be  satisfactory.  Disregarding 
this  direction,  the  buyer  retained  the  machine 
and  refused  to  pay  the  purchase  price.  Betd, 
that  it  was  the  buyer's  duty  to  advise  the  seller 
of  an^  money  which  had  been  paid  out  upon  the 
machine  and  to  return  the  same,  and  that  he 
could  not  defend  an  action  for  the  purchase 
price  of  the  machine  upon  the  ground  that  it 
was  unsatisfactory. 

Appeal  from  Arapahoe  County  Court; 
Ben  B.  Lindsey,  Judge. 

Action  by  tbe  Victor  Electric  Company 
against  George  L.  Stone.  From  a  Judgment 
for   plaintiff,   defendant  appeals.    Affirmed. 

Frank  S.  Tesch,  for  appellant.  Carlovr, 
Skelton  &  Morrow,  for  appellee. 


CAMPBELL,  J.  This  action  was  begun  In 
the  court  of  a  Justice  of  tbe  peace  to  recover 
the  sum  of  $77  for  an  electrical  machine, 
called  a  "rotary  transformer,"  sold  by  the 
plaintiff  to  the  defendant.  There  was  a 
Judgment  for  plaintiff,  both  In  tbe  justice 
court  and  also  upon  defendant's  appeal  there- 
from in  tbe  county  court,  and  defendant  Is 
here  with  his  appeal. 

1.  A  number  of  specifications  of  error  arc 
directed  to  rulings  of  the  trial  court  upon 
the  evidence.  Without  Indicating  the  char- 
acter of  these  objections,  it  is  suflSclent 
merely  to  say  that  our  examination  leads  us 
to  believe  that  these  assignments  are  not 
well  taken. 

2.  The  defendant  properly  questioned,  be- 
low and  here,  the  right  of  the  plaintiff  to 


maintain  tbe  action.  Sections  4,  10,  c.  52, 
pp.  118,  121,  of  the  Laws  of  1901,  require, 
among  other  things,  that  a  foreign  corpora- 
tion doing  business  in  this  state  shall  make 
certain  filings  In  the  office  of  the  Secretary 
of  State,  and  pay  certain  taxes  and  fees,  and 
receive  from  that  officer  a  certificate  or  per- 
mit to  do  business  in  this  state,  and  until 
such  payments  are  made  and  certificate 
issued  it  is  prohibited  from  transacting  busi- 
ness, or  prosecuting  or  defending  any  action 
in  the  courts  of  the  state.  Plaintiff  is  an 
Illinois  corporation  doing  business  in  tbe 
city  of  Chicago.  The  machine,  for  the  pur- 
chase price  of  wUch  this  action  was  brought, 
was  ordered  by  defendant,  who  is  a  dentist 
In  the  city  of  Denver,  by  a  letter  written  in 
Denver  and  transmitted  to  Chicago  to  plain- 
tiff. The  machine  was  manufactured  in 
Chicago,  and  shipped  there  by  the  plaintiff 
to  the  defendant,  and  received  by  the  latter 
In  the  city  of  Denver.  Whether  the  sections 
of  the  statute  invoked  apply  to  this  trans- 
action we  do  not  decide.  The  defendant's 
point  is  not  well  taken,  because  the  contract 
of  sale  was  made,  and  defendant's  liability 
thereunder  accrued,  before  the  statute  in 
question  was  enacted.  We  do  not  believe 
the  statute  was  intended  to  be  retroactive, 
and  Its  provisions  are  not  applicable  to  this 
case.  Texas  Land  &  Mortgage  Co.  v.  Wors- 
ham,  7«  Tex.  556,  13  S.  W.  384;  Middlebrook 
V.  David  Bradley  Mfg.  Co.  (Tex.  Civ.  App.) 
27  S.  W.  169. 

3.  It  is  said  that  the  trial  court  committed 
error  In  permitting  depositions,  taken  in 
behalf  of  the  plaintiff  in  the  state  of  Illinois, 
to  be  read  at  the  trial  without  affidavit  or 
oral  testimony  that  the  witnesses  who  gave 
them  continued  absent  from  the  county  or 
were  infirm  at  the  time  of  the  trial.  This 
objection  might  be  disregarded,  because  the 
abstract  does  not  Include  the  portion  of  the 
record  showing  such  ruling.  There  is,  how- 
ever, no  merit  in  the  contention,  for  that 
provision  of  section  .<J43  of  the  Civil  Code 
requiring  such  proof  is  applicable  only  where 
the  depositions  are  taken  in,  and  not  out  of, 
the  state. 

4.  The  principal  objection  argued  goes  to 
the  merits  of  the  controversy.  Defendant's 
main  defense  Is  that  as  a  part  of  the  contract 
of  sale  the  plaintiff  absolutely  warranted  the 
machine  to  be  fit  and  suitable  for  the  purpose 
for  which  it  was  ordered,  and  that,  since 
there  was  a  breach  of  this  warranty,  he 
might  retnln  the  machine,  as  he  did,  and 
by  way  of  counterclaim  recover  for  the 
expenses  to  which  he  was  put  In  attempting 
to  repair  the  same  so  as  to  make  It  fit  and 
suitable  for  his  purpose,  and  also  for  dam- 
ages to  his  business  which  he  suffered  as  the 
result  of  being  deprived  of  a  machine  which 
was  esRpntlal  to  the  conduct  of  his  business. 
If  defendant's  construction  of  the  contract 
be  correct,  we  cannot.  In  the  present  state 
of  the  record,  say  that  this  judgment  should 
be  reversed  for  the  reasons  which  he  urges. 
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There  are  no  assignments  of  error  to  the 
instructions,  and  they  are  not  reproduced  In 
the  abstract  If  It  be  true,  as  defendant 
asserts,  that  the  jury  disregarded  these  in- 
structions and  returned  a  verdict  manifestly 
against  the  weight  of  the  evidence,  it  is  his 
■misfortune  that  he  has  not  preserved  his 
•objections  and  saved  his  exceptions  and 
presented  the  same  for  our  determination,  as 
oiur  rules  of  practice  require.  In  the  present 
-state  of  the  record  we  are  justified  in  assum- 
ing, even  If  the  contract  contained  an  abso- 
lute warranty,  and  defendant's  evidence  tend- 
ed to  prove  that  there  was  a  breach  thereof, 
that  there  was  evidence  upon  both  sides  of 
this  issue,  as  in  fact  there  was,  and  that  the 
matter  was  properly  submitted  to,  and  cor- 
rectly found  by,  the  Jury. 

For  another  reason,  also,  defendant's  ob- 
jection is  not  good.  Whatever  contract, 
with  reference  to  the  sale  of  the  machine, 
■was  made  Is  to  be  found  In  the  correspond- 
ence between  the  parties.  The  letters  and 
telegrams,  which  constitute  the  correspond- 
ence, are  set  forth  in  the  record.  If  correctly 
abstracted,  as  we  assume  they  are,  they 
show  that  no  absolute  warranty  of  the 
machine  was  made  by  the  plaintiff.  In  a 
seneral  way  plaintiff  knew  of  the  use  that 
defendant  intended  to  mai^e  of  the  trans- 
former, but  did  not  absolutely  guaranty  that 
It  would  do  the  worlc  which  defendant  re- 
quired of  it.  It  did  say  to  defendant  that  it 
had  no  doul>t  that  the  machine  would  worli 
smoothly  and  prove  satisfactory,  but  that  If 
upon  test  it  did  not  prove  so  defendant  was 
to  return  the  machine  to  plaintiff,  and  the 
latter  would  repay  whatever  the  defendant 
bad  paid  upon  it.  After  the  machine  was 
manufactured,  and  before  it  was  shipped. 
the  plaintiff  made  a  test  of  It  and  reported 
the  result  to  the  defendant  with  the  further 
Information  that  it  did  not  have  the  power 
which  the  defendant  in  one  of  his  former 
letters  had  alluded  to  as  tlie  capacity  which 
lie  desired,  and  the  plaintiff  added  that  it 
■would  not  slilp  the  machine  until  the  defend- 
ant so  requested.  With  the  information  thus 
jtlven.  the  dcfendtuit  ordered  the  machine 
to  be  sent,  with  wliich  the  plaintiff  complied. 
Soon  after  ti>e  receipt  of  the  transfonnor  by 
the  defendant,  and  upon  testing  the  same,  it 
■was  found  to  be  unsati.sfactory,  and  plaintiff 
was  notitipd  thereof,  and  thereupon  re<iuested 
defendant  to  have  his  machinist  report  what 
■would  I)e  the  cost  of  malting  It  satisfactory. 
upon  receipt  of  which  information  the  plain- 
tiff would  then  either  direct  tiie  uinchlne  to 
be  returned  or  aslj  to  have  the  changes  made. 
To  this  request  the  defendant  paid  no  at- 
tention. Init  made  counter  propositions  as  to 
what  he  would  do,  which  the  plaintiff  dcdln- 
ed  to  c-onslder. 

In  view  of  these  circumstances,  we  are 
clearly  of  opinion  that  It  was  defendant's 
duty  to  advl.se  the  plniutiff  of  an.v  moneys,  if 
any.  tlint  lie  hiul  paid  ujion  the  nia<-hine  up 
to  the  time  of  the  receipt  of  such  request. 


and  to  return  the  machine.  In  acco-.'.'..::-.'.' 
with  the  X)rovi8ion8  of  the  contract.  lie  coniil 
not  retain  the  machine  and,  contrary  to  tin- 
express  terms  of  his  contract,  re<-<)vir  t!i; 
costs  and  cxj>eusps  which  lie  incurred  and 
and  damages  to  ills  business  by  reason  of 
the  lack  of  neccssarj-  niachiner>-  in  (•ondnct- 
ing  it,  even  thougli  lie  miglit  maintain  such 
a  claim  under  a  different  sort  of  contract. 

Perceiving  no  prejudicial  error  in  the  rec- 
ord which  api)eliant  is  in  a  iwsition  to  urge, 
the  judgment  is  alBrnied. 

Affirmed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  ceucur. 


MARSDEX  v.  IIARLOCKER  et  al. 

Mcl'HERSON  v.  SAME. 

(Supreme  Court   of  Oregon.    April    10,   1906.) 

Intoxicating  Liquobs— Locai.  Option— Elec- 
tion—Valiuit  v. 

Laws  Or.  l!Xir>,  p.  41.  c.  2,  |  1,  provides 
that,  wlicu  a  petition  signed  l>y  not  less  than  10 
per  cent,  of  the  registered  voters  of  any  county 
shall  l)e  filed  with  the  county  clerk,  the  county 
court  shall  order  a  local  o])tion  election  to  h^ 
held  at  the  time  mpiitionod  in  the  petition,  and 
provides  the  method  to  bo  employed  in  determin- 
ing whetlier  the  petition  contains  the  requisite 
numlier  of  legal  votera.  By  section  3,  the  peti- 
tion is  to  be  file<l  with  the  county  clerk  not 
less  than  ."iO  nor  more  than  90  days  before  the 
election.  Section  6  requires  the  county  clerk 
to  file  the  petition  and  compare  the  signatures 
of  the  electors  with  their  signatures  on  the 
registration  hooka.  Section  12  provides  that 
if.  at  any  time,  an  election  shall  result  in  pro- 
hibition, in  any  subdivisions  of  a  county  no 
election  sliall  be  held  within  the  prohibited 
territory  except  an  election  for  the  entire  county 
before  the  first  Monday  in  June  of  the  second 
calendar  year  following  and  not  then  unless 
l)etitioned  for  by  the  required  nuralier  of  voters. 
Section  14  provides  that  when  prohibition  ha-s 
l)een  carried  at  an  election  for  the  entire  county 
no  election  slinll  he  tliereafter  held  in  any 
sulwiivision  until  after  prohibition  has  l)een  de- 
feated at  a  subsequent  election  for  the  same  pur- 
pose held  for  the  entiro  county.  B.  &  C.  C!omp. 
§  U.i.'i,  provides  that  a  judge  may  exorcise  out 
of  court  such  powers  only  as  are  expressly  con- 
ferred on  him.  Held,  that  it  is  the  duty  of 
the  county  court,  and  not  the  clerk,  to  inspect 
the  petition  for  an  election  and  examine  its 
records  to  ascertain  whether  it  complies  with 
sections  1.  12,  14,  and,  if  so,  to  order  an  election, 
which  order  is  a  condition  precedent  to  a  valid 
election  and  there  was  no  valid  election  where 
the  memlx'rs  of  the  court  did  not  meet,  nor 
assemble  and  make  the  proper  investigations, 
but  merely  signed  a  memorandum  purporting  to 
authorize  an  ele<-tion. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Suit  l>y  Uolx^rt  Mai-sdcn  against  L.  Har- 
locker,  as  county  judge  of  Coos  county,  and 
others  as  county  cominissiouera  thereof,  to 
restrain  tlie  canvassing  of  votes  cast  at  a 
local  option  election,  and  a  WTit  of  review 
by  II.  H.  McPlierson  to  have  the  determina- 
tion of  tlie  otticcrs  of  Coos  countj-  review- 
ed and  aiiniilled.  From  a  judgment  and 
from  a  decree  in  favor  of  defendants,  plain- 
tiffs appeal.    Judgment  and  decree  reversed. 
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These  two  cases  were  arf;necl  and  Bubmlt- 
ted  together.  That  of  Marsden  v.  Har- 
locker  is  a  suit  in  equity  instituted  Novem- 
ber 22,  1904,  by  Robert  Marsden  against  L. 
Harlofker,  as  county  judge  of  Coos  County, 
and  K  A.  Anderson  and  Lloyd  Spires,  as 
<-oiinty  commissioners  tliereof,  to  restrain 
them  from  canvassing  votes  cast  at,  and 
from  declaring  the  result  of,  an  election 
held  November  8,  1904,  to  determine  whether 
the  sale  of  Intoxicating  liquors  as  a  beverage 
should  be  prohibited  in  that  county,  and  to 
enjoin  them  from  malving  an  order  prohibit- 
ing snch  sales.  The  complaint  alleges,  inter 
alia:  That  plaintiff  is  a  citizen,  taxpayer, 
and  qualified  elector  of  Coos  county  and  en- 
gaged therein  in  operating  a  brewery,  hav- 
ing about  $20,000  so  invested.  That  on  Sep- 
tember 30,  1904,  there  was  filed  In  the  office 
of  the  county  clerk  of  that  county  a  pre- 
tended petition  for  an  election  to  be  held 
November  8th  of  that  year,  to  determine 
whether  the  sale  of  intoxicating  liquors 
should  be  prohibited  in  such  county.  That 
the  county  court  thereof  assembled  in  regu- 
lar session  at  the  courthouse  therein.  Sep- 
tember 7,  1904,  adjonrning  on  the  12th  of 
that  month  and  that  at  no  time  thereafter, 
prior  to  November  19,  1904,  did  such  court 
again  convene  or  make  any  order  calling 
an  election  for  the  purpose  specified.  That 
by  reason  of  the  failure  to  give  proper  notice 
of  the  time  and  purpose  of  the  proposed 
election,  the  total  vote  cast  thereat  was  1,330 
In  favor  of,  and  1,220  against,  prohibition, 
out  of  a  total  registration  of  2.843,  though  for 
presidential  electors  at  such  election  there 
were  cast  2.840  votes.  That  the  defendants, 
as  such  county  court,  are  tlireatening  to  de- 
clare the  result  of  the  pretended  election 
and  to  make  an  order  prohibiting  the  sale 
of  Intoxicating  liquors  in  Coos  county,  and 
unle^is  restrained  from  doing  so,  they  will 
put  their  menace  into  execution.  thereb> 
destroying  plaintiffs  business,  to  his  Irrep- 
arable Injury.  A  demurrer  to  the  com- 
plaint, on  the  ground  that  It  did  not  state 
facta  sufficient  to  autliorize  the  granting  of 
the  relief  sought,  having  been  sustained,  and 
the  plaintiff  declining  further  to  plead,  the 
suit  was  dismissed  and  be  appeals.  Mc- 
Pherson  v.  Harlocker  is  a  writ  of  review  to 
have  the  decision  and  determination  of  the 
officers  of  Coos  county  In  the  matter  of  the 
election  referred  to  reviewed,  vacated,  and 
annulled. 

John  8.  Coke  and  .T.  M.  Upton,  for  appel- 
lant.    E.    C.    Bronaugh,    for   respondents. 

HOOKER  J.  It  Is  contended  by  plaintiff's 
counsel  that  the  failure  of  the  county  court 
of  Coos  county,  as  confessed  by  the  demur- 
rer, to  order  an  election  as  prayed  for  in  the 
petition  therefor,  rendered  all  the  proceed- 
ings attempted  to  be  had  In  pursuance  there- 
of Invalid,  and,  this  being  so,  the  court  erred 
in  not  enjoining  the  defendants  from  invad- 
ing the  property  rights  of  their  client  In  at- 


tempting to  put  Into  execution  such  vol* 
proceedings.  The  recoi-d  shows  that  tbougb 
the  county  court  of  Coos  county  did  not  con- 
vene in  regular  or  special  session  within  the 
time  alleged  in  the  complaint,  the  defend- 
ants, as  members  thereof,  at  different  times 
and  in  various  parts  of  the  county,  indivldi*- 
ally  subscribed  their  names  to  a  writing  pur- 
porting to  call  an  election  to  be  held  at  the 
time  and  for  the  purpose  specified  in  the 
petition,  and  this  memorandum  having  been 
entered  in  the  records  of  such  court,  it  i» 
maintained  by  defendants'  counsel  that  tkr 
provisions  of  the  local  option  act  (Laws  Or. 
1905.  p.  41,  c.  2)  vest  the  county  clerk  of  eacii 
county  with  judicial  authority  to  determine 
the  preliminary  steps  necessary  to  confer 
jurisdiction  of  the  subject-matter,  and  that 
when  he  has  exercised  this  power,  the  calling: 
of  an  election  In  pursuance  thweof  by  the 
county  court  is  a  mere  ministerial  duty,  le- 
quiring  neither  discretion  nor  Judgment,  anA 
sucli  order  may  properly  be  made,  as  In  the 
case  at  liar,  and  therefore  no  error  was  com- 
mitted as  alleged. 

The  defendants'  counsel.  In  support  of  tbe 
decree  rendered  herein,  Invoke  the  rule  an- 
nounced by  a  majority  of  the  court  In  Peo- 
ple ex  rel.  v.  Brenham,  3  Cal.  477,  where  it 
was  held  that  the  time  and  place  of  an  elec- 
tion having  been  prescribed  by  a  city  char- 
ter, the  failure  of  the  coimcll  to  perform 
any  duty  required  of  them  prior  to  an  elec- 
tion should  not  defeat  tbe  choice  of  tbe  elect- 
ors when  exercised  In  selecting  officers  for- 
the  mimiclpallty.  We  do  not  think  the  pre- 
vailing opinion  In  that  case  is  founded  Is 
reason  or  supported  by  authority.  The  dtoe- 
trine  there  promulgated  has  since  been  prae- 
tlcally  repudiated  by  the  court  making  it. 
Thus,  in  People  v.  Porter,  6  Cal.  26,  It  wa* 
ruled  that  the  proclamation  of  the  Governor, 
required  by  statute,  was  necessary  to  the 
validity  of  a  special  election.  In  People 
ex  rel.  v.  Weller,  11  Cal.  49.  70  Am.  Dec 
754,  It  was  decided  that  an  election  to  fill  m 
vacancy  was  Invalid  unless  held  under  and 
In  pursuance  of  the  Governor's  proclamation, 
which  was  mandatory  and  necessary  to  give 
notice  to  the  electors  that  an  election  was 
to  be  held  for  such  purpose.  To  tbe  same 
effect  are  tbe  cases  of  People  ex  rel.  v.  Ror- 
borough,  14  Cal.  180,  and  Kenfield  v.  Irwin. 
52  Cal.  164,  In  which  latter  ease,  Mr.  Chief 
Justice  Wallace,  speaking  for  the  court,  saya: 
"The  time  of  holding  an  election,  wbetlier 
general  or  special,  must  be  authoritative^ 
designated  In  advance,  either  by  law  or  Iqr 
some  means  which  the  law  has  prescribed; 
otherwise  the  election  is  held  without  auttaoF" 
ity,  and  is  ineffectual  for  any  purpose;*^ 
In  all  general  elections,  the  time,  place,  and 
manner  of  holding  which  are  prescribed  bj- 
law,  the  rule  is  well  settled  that  electors  moat 
take  notice  thereof,  and  as  a  corollary  t» 
this  legal  principle  any  requirement  for  tbe 
issuing  of  proclamations  or  the  giving  at 
other  notice  in  respect  to  such  elections  moat 
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Be  treated  as  directory  only.  McCrary,  Elec- 
tions (4tli  Ed.)  i  185;  Stephens  v.  People  ex 
rel.,  89  111.  337.  In  the  case  of  special  elec- 
tions, however,  all  the  statutory  requirements 
as  to  proclamations  or  other  means  of  giving 
notice  are  considered  as  mandatory  and  must 
be  observed  In  order  to  render  the  vote  of  the 
electors  participating  therein  valid.  People 
ex  rel.  v.  Kerwin  (Colo.  App.)  61  Pac.  530;  De- 
maree  v.  Johnson  (Ind.  Sup.)  50  N.  E.  376; 
Morgan  v.  Gloucester  City,  44  N.  J.  Law, 
137;  McHan  v.  Connell  (Tex.  App.)  15  S.  W. 
284.  Thus,  in  State  ex  rel.  v.  Tucker,  32  Mo. 
App.  620,  it  was  ruled  that  an  election  under 
a  local  option  liquor  law,  which  could  be  held 
on  the  happening  of  certain  conditions,  was 
special,  and  that  all  the  preliminary  steps 
prescribed  should  have  been  taken  in  order 
to  give  validity  to  the  election.  To  the  same 
effect.  In  construing  local  option  liquor  acts, 
(lee  In  re  Sullivan  (Sup.)  70  N.  Y.  Supp.  374; 
In  re  Powers  (Sup.)  70  N.  Y.  Supp.  590;  In 
re  O'Hara  (Sup.)  71  N.  Y.  Supp.  613. 

The  reason  for  this  rule  rests  upon  the  doc- 
trine that  suffrage  is  a  valuable  civil  right,  to 
the  exercise  of  which  each  qualified  person  Is 
entitled,  and  be  must  be  given  or  charged 
with  notice  as  to  when,  where,  and  for  what 
I^urpose  he  Is  to  vote.  If,  by  operation  of  law, 
the  election  Invariably  occurs  at  stated  Inter- 
vals, without  any  superinducing  cause,  ex- 
cept the  efDux  of  time,  the  election  Is  general, 
in  which  case  all  qualified  persons  are  pre- 
mimed  to  have  knowledge  thereof,  and  hence 
the  failure  of  any  oflBcer  or  person  upon  whom 
the  duty  devolves  to  give  a  prescribed  notice 
does  not  Invalidate  the  votes  cast  thereat. 
Where,  however,  some  local  project  may  be 
Initiated  by  petition  or  other  means,  an  elec- 
tion to  determine  whether  such  proposition 
Shall  be  adopted  la  special,  and  the  electors 
cannot  be  presumed  to  have  knowledge  of  an 
exercise  of  the  power  which  calls  for  the  ne- 
cessity of  exercising  the  electoral  franchise. 
In  which  instance  a  compliance  with  all  the 
statutory  requirements  in  respect  to  the  per- 
formance of  the  conditions  precedent  Is  man- 
datory in  order  to  validate  tlie  election.  The 
provisions  of  the  local  option  act  In  this  state 
(Laws  Or.  1005,  p.  41,  c.  2),  So  far  as  deemed 
Involved  herein,  are  as  follows : 

"Section  1.  ^Vhenever  a  petition  therefor 
signed  by  not  less  than  ten  per  cent  of  the 
registered  voters  Of  any  county  Ih  the 
state  •  •  •  shall  be  filed  with  the  coun- 
ty clerk  of  such  county  In  the  manner  In 
this  act  prescribed,  the  county  cojirt  of  such 
county  shall  order  an  election  to  be  held  at 
the  time  mentioned  in  such  petition,  •  *  • 
to  determine  whether  the  sale  of  Intoxicating 
liquors  shall  be  prohibited  In  such  coun- 
ty. •  *  •  In  determining  whether  any 
such  petition  contains  the  requisite  per- 
centage of  legal  voters,  said  percentage  shall 
be  based  on  the  total  vote  In  such  coun- 
ty •  •  •'  for  Justice  of  the  Supreme 
Court,  at  the  last  preceding  general  election.; 
provided,  that  in  no  event  shall  more  than 


five  hundred  petitlonen,  who  are  legal  voters, 
be  necessary  upon  any  petition  to  require  an 
election   as  herein  provided." 

"Sec.  3.  The  petition  therefor  shall  be 
filed  with  the  county  clerk  not  less  than 
thirty  nor  more  than  ninety  days  before  the 
day  of  election." 

"Sea  6.  The  coonty  clerk  shall,  upon  re- 
ceipt of  such  petition,  immediately  file  the 
same  and  shall  thereupon  compare  the  signa- 
tures of  the  electors  signing  the  same  with 
their  signatures  on  the  registration  books  of 
the  election  then  pending,  or  if  nonpending 
then  with  the  signatures  on  the  registration 
books  and  blanks  on  file  in  his  office  for  the 
preceding  general  election.  If  the  requisite 
number  of  qualified  electors  shall  have  signed 
the  petition,  and  if  not  inconsistent  with  the 
provisions  of  sections  1,  12,  and  14  of  this 
act,  he  shall  thereupon  see  that  It  is  Altered 
in  full  in  the  records  of  the  county  court  as 
required  by  section  1  of  this  act." 

"Sec.  12.  If  at  any  time  an  election  here- 
under shall  result  in  prohibltlmi  for  any  sub- 
divisions of  county  as  a  whole,  or  any  pre- 
cinct of  said  county,  no  election  hereunder 
shall  be  held  within  said  prohibition  terri- 
tory except  an  election  for  the  entire  coun- 
ty before  the  first  Monday  in  June  of  the 
second  calendar  year  following,  and  not  thai 
unless  petitioned  therefor  by  the  required 
ntuuber  of  legal  voters  and  subject  to  the 
provisions  In  section  14  of  this  act" 

"Sec.  14.  When  prohibition  has  been  car- 
ried at  an  election  held  for  the  entire  county, 
no  election  on  the  question  of  prohibition 
shall  be  thereafter  held  in  any  subdivision 
or  precinct  thereof  until  after  prohibition 
has  been  defeated  at  a  subsequent  election 
for  the  same  purpose,  held  for  the  entire 
county,  in  accordance  with  the  provisions  of 
this  act." 

It  will  appear  from  an  examination  of  the 
excerpts  quoted  that  the  only  duty  specifi- 
cally Imposed  on  the  county  clerk  of  any 
county,  so  far  as  it  relates  to  a  prohibition 
petition,  is  to  compare  the  names  of  the  elect- 
ors appended  thereto  with  their  signatures 
on  the  registration  books  or  blanks,  and  if 
the  application  calls  for  an  election  for  a 
subdivision  of  a  county,  he  Is  required  to  see 
that  the  petition  Is  entered  in  the  records  of 
the  county  court.  Who  is  to '  determine 
whether  or  not  the  petition  oontalns  the  re- 
quisite number  of  legal  voters,  and  is  other- 
wise sufficient.  Is  not  directly  stated  in  the 
act  under  consideration.  It  would  seem, 
however,  that  since  the  coimty  oourt  la  re- 
quired to  order  an  election  when  a  proper 
petition  therefor  has  been  filed,'  that,  in  the 
absence  of  any  positive  declaration  on  the 
subject,  it  must  be  incumbent  upon  such  court 
to  determine  the  preliminary  questions  in- 
volved as  a  condition  precedent  to  making 
the  order.  As  a  petition  is  required  to  be 
filed  not  less  than  80  nor  Uore  than.  90  days 
prior  to  the  day  of  election,  ample  -  time  Is 
thus  given  for  making  the  application  so  as 
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to  secure  an  order  at  a  regular  session  of  the 
comit7  court  wltbln  tbe  time  prescribed. 

We  bellBTe  that  a  fair  construction  of  the 
local  option  law,  considered  in  its  entirety, 
requires  that  after  a  county  clerk  has  ex- 
amined a  petition  for  a  prohibition  election, 
compared  tlie  names  suscrlbed  thereto  with 
the  signatures  of  the  qualified  elect- 
ors as  they  appear  on  the  registra- 
tion books  or  blanks,  so  ns  to  liuleutl- 
ty  the  petitioners,  that  It  then  l)ecome8  the 
duty  of  the  county  court  to  inspect  such  peti- 
tion, and  to  examine  its  records  to  ascertain 
wlietber  or  not  the  application  complies  with 
sections  1,  12  and  14  of  the  act,  and  If  the 
coTirt  concludes  that  these  necessary  require- 
ments are  fulfilled,  it  should  order  an  elec- 
tion, which  U  tantamount  to  a  proclamation 
aotborlzing  the  county  clerk  to  Issue  notices 
thereof.  As  the  right  to  vote  upon  the  ques- 
tion of  prohibiting  the  sale  of  intoxicating 
liquors  is  inaugurated  by  filing  a  petition, 
the  eJectioa  held  in  pursuance  thereof  Is 
Kpecial.  and  hence  the  making  of  an  order 
therefor  by  a  county  court,  which  in  this  par- 
ticular respect  at  least  requires  an  exercise 
of  discretion  and  Judgment,  is  mandatory 
and  becomes  a  condition  precedent  to  the 
holding  of  ft  valid  election.  "A  court,"  say 
the  editors  of  the  American  and  English 
Encyclopedia  of  Law  (volume  8  [2d  Ed.]  p. 
22),  "may  be  defined  as  a  body  in  the  govern- 
ment, organized  for  the  public  ndminlstra- 
tion  of  justice  at  the  time  and  place  prescrib- 
ed by  law."  A  court  consists  of  persons 
officially  assembled  imder  authority  of  law 
at  the  appropriate  time  and  place  for  the 
administration  of  justice.  Punu  v.  State, 
2  Ark.  220,  35  Am.  Dec.  54 ;  In  re  Allison,  13 
Colo.  525,  22  Pac.  820.  10  L.  R.  A.  700,  16 
Am  St.  Rep.  224;  Board  of  Commissioners 
V.  Gwln,  136  Ind.  54r_>,  3«  N.  E.  237,  22  L. 
R.  A.  402.  Our  statute  obsenes  the  distinc- 
tion nsnally  recognized  l>etweeu  a  judge  and 
a  Judicial  tribunal,  and  provides  that  this 
officer  may  exercise  out  of  court  such  powers 
only  as  are  expressly  conferred  upon  him. 
B.  &  C.  Comp.  I  933.  The  county  court  of 
Cooa  county  did  not  meet  in  regular  or  special 
session,  nor  assemble  at  the  time  or  place 
described  by  law,  and  the  memorandum  sign- 
ed by  the  defendants,  purporting  to  authorize 
an  election  to  determine  whether  the  sale  of 
intoxicating  liquors  as  a  beverage  should  be 
prohibited  in  that  county,  was  not  an  order 
wltbln  the  accepted  meaning  of  that  term. 
No  election  ever  having  been  ordered,  the 
votes  cast  In  Coos  county,  November  8,  1004, 
upon  tbe  question  attempted  to  be  submitted, 
were  nullities,  and  such  being  the  case,  it 
remains  to  be  seen  whether  a  court  of  equity 
will  grant  the  relief  prayed  for  In  the  com- 
plaint 

The  remaining  question  Is  one  of  remedy. 
The  alleged  threat  of  the  defendants  to  can- 
vass tbe  vote  cast,  to  announce  the  result 
thereof  and  to  prohibit  the  sale  of  intoxicat- 
ing liquors  in  Coos  county  is  as  though  they 


were  about  to  order  prohibition  In  force ' 
therein  without  observing  any  of  the  formali- 
ties prescribed  by  law  as  a  means  to  that 
end.  The  rule  is  quite  general  that  equity 
will  not  Intervene  when  an  adequate  remedy 
is  afforded  at  law,  and  hence  in  controver- 
sies Involving  the  right  to  an  office  an  in- 
junction will  not  usually  He,  because  the 
parties  have  a  complete  remedy  by  statute 
to  wntest  an  election  or  by  quo  warranto  to 
determine  the  right  resulting  tlierefrom. 
Where,  however,  an  election  relates  to  the 
adoption  or  rejection  of  some  local  question 
and  does  not  Include  an  office,  It  has  been  held 
in  some  jurisdictions,  in  the  absence  of  any 
statute  authorizing  such  proceedings,  that  equi-' 
ty  would  Intervene  to  determine  a  contested 
election  because  of  the  irregularities  or  fraud 
in  the  conduct  thereof.  10  Am.  &  Eiig.  Btac. 
Law  (2d  Ed.)  816;  High,  Injunc.  (4th  Ed.)  S 
1250.  Thus,  in  State  ex  rel.  v.  Eggleston,  34 
Kan.  714, 10  Pac.  3,  which  was  a  suit  to  enjoin 
county  commissioners  from  canvassing  votes 
polled  upon  the  proposition  of  the  relocation 
of  a  county  seat,  it  was  held  that  the  relief 
sought  should  have  been  granted.  In  decid- 
ing the  case  Mr.  Chief  Justice  Horton,  speak- 
ing for  the  court,  says:  "Counsel  for  the  coun- 
ty board  rely  with  a  great  deal  of  confidence 
upon  the  cases  of  Moore  v.  Hoislngton,  31  III. 
243,  and  Dickey  v.  Reed,  78  111.  261,  to  estab- 
lish the  doctrine  that  the  canvass  of  election 
returns  cannot  be  Interfered  with  by  an  in- 
junction. Both  of  these  cases  were  proceed- 
ings for  contesting  elections.  This  is  not  a 
proceeding  to  contest  an  election,  but  to  re- 
strain the  canvass  of  a  vote  upon  the  ground 
that  the  petition  presented  to  the  county 
board  for  the  election  was  wholly  insufficient 
because  of  the  fact  that  certain  names  were 
by  the  signers  requested  to  be  withdrawn, 
and  that  some  of  the  names  signed  were  sig- 
natures of  nonresidents,  or  other  unauthor- 
ized persons.  The  petition  alleges.  In  sub- 
stance, that  no  election  ought  to  have  been 
ordered  upon  the  petition,  and  that  no  elec- 
tion could  have  been  legally  held  upon  the 
petition,  nnder  the  provisions  of  the  statute." 
It  is  contended  by  defendants'  counsel  that 
In  McWhirter  v.  Bralnard,  5  Or.  420,  a  dif- 
ferent rule  was  adopted  in  this  state.  In 
that  case  it  was  held  that  an  injunction 
would  not  He  to  restrain  the  removal  of 
county  offices  to  a  county  seat  that  had  been 
relocated  pursuant  to  a  majority  of  the  votes 
cast  at  an  election  held  for  the  purpose, 
Shattuck,  J.,  saying:  "We  think  the  matters 
of  fact,  which  counsel  claim  should  have 
been  tried,  do  not  constitute  a  cause  of  suit 
in  equity — do  not  present  a  case  wherein  re- 
lief can  he  had  by  injunction.  Tliere  is  no 
special  statutory  provision  for  contesting  an 
election  for  location  of  county  seat;  but  we 
think  when  the  question,  in  such  a  case,  is 
the  qualification  of  the  voter,  the  conduct  of 
the  Judges  or  the  legality  of  the  canvass,  the 
proper  remedy  is  by  mandamus  and  not  by 
injunction  in  equity."    In  Robinson  ▼.  Winr 
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sate  (Tex.  Civ.  App.)  80  S.  W.  1067,  5n  a 
well-considered  opinion.  It  was  rnled  by  the 
Court  of  Civil  Appeals  of  Texas  that  equity 
bad  no  jurisdiction  to  prevent  by  Injunction 
the  publication  of  the  result  of  a  local  option 
election,  on  the  ground  of  Its  Invalidity  or 
imfalruess  in  conducting  It,  even  at  the  suit 
of  liquor  dealers  on  allegation  of  Irreparable 
li^jury  to  their  property  in  case  publication 
was  made.  In  the  case  last  cited,  Mr.  Jus- 
tice Gill,  referring  to  the  Texas  statute, 
which  permits  any  qualified  elector  to  con- 
test a  local  option  election  (Rev.  St.  Tex. 
1895,  i  3397;  Norman  v.  Thompson  [Tex. 
Snp.]  72  S.  W.  62),  says:  "We  think  it  fol- 
lows, logically  and  inevitably,  that  a  suit  to 
contest  the  result  of  local  option  elections 
most  be  brought  under  the  statute,  and  that 
a  suit  of  this  nature  addressed  to  the  general 
Jarisdk'tion  of  the  district  court  cannot  be 
heard."  It  will  thus  be  seen  that  the  Texas 
oourt,  observing  the  rule  which  prevails  In 
all  juriKdietlous,  denied  injunctive  relief,  be- 
cause the  party  alleging  fear  of  Injury  from 
n  proclamation  of  the  result  of  a  majority 
-vote  in  favor  of  local  option  had  an  adoquatu 
renieily  by  statute  for  contesting  the  election. 
In  McWhirter  v.  Brainard,  supra,  an  injunc- 
tion was  denied  becase  there  was  no  special 
statutory  provision  for  contesting  an  elec- 
tioa  for  location  of  a  county  seat.  We  do 
not  think  the  doctrine  annoimced  in  that 
case  can  be  predicated  uik)u  the  reasons  as- 
signed, or  that  it  is  controlling  In  the  case  at 
her,  no  eIe<'tion  contest  being  permissible  ex- 
cept In  case  of  persons  cliiimiiig  an  office. 
B.  &  C.  Comp.  i  28:j.O  et  seti.  It  would  seem, 
therefore,  that  equity  has  jurisdiction  to 
afford  the  relief  prayed  for  In  the  Marsdon 
Case;  but,  however  that  may  be,  the  same 
questions  are  presented  in  the  review  jiro- 
ceedlng  instituted  by  McPherson,  and  in  any 
event  are  properly  before  the  coiut  for  de- 
termination. 

In  view  of  the  fact  that  tlie  county  court 
did  not.  as  required  by  law,  order  the  election 
in  question,  such  election  was  invalid,  and 
the  Judgment  and  decree  of  the  court  below 
are  respectively  reversed. 


Ex    parte    IirSSKY. 

STATE  V.   HUSSEV. 

(Supreme  Court   of  Oregon.    April   10,   1906.) 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton  Judge. 

Tetltion  l)y  E.  T).  IIus.soy  for  a  writ  of 
habeas  corjins  to  secure  his  release  from 
fnst(«Iy  ou  a  cliarge  of  violating  the  local 
option  law.  From  a  Judgment  denying  the 
petition,    petitioner    appeals.     Keversed. 

W.  C,  Chase,  for  appellant.  I.  H.  Van 
Winkle,    Asst.    Atty.    (Jen.,    for    the    State. 

MOORE,  J.  The  petitioner,  B.  D.  Hus- 
sey,  was  convicted  in  the  recorder's  court  of 


North  Bend,  Coos  county,  for  violating  tlio 
provisions  of  the  local  option  act  as  claimed 
to  have  been  adopted  in  that  county  No- 
vember 8,  WOi,  by  a  majority  of  votes  cast 
In  favor  of  prohibition,  and  having  been 
adjudged  to  pay  a  fine  of  f.'iO  and  to  be  In- 
carcerated until  such  amercement  was  paid, 
he  petitioned  the  court  to  be  discharged  from 
the  restraint  thus  imposed,  on  the  ground 
that  he  was  Illegally  deprived  of  his  liberty. 
The  petition  was  denieil  and  be  api>eals. 

In  the  case  of  Marsden  v.  Harlocker,  85 
Pac.  328,  we  decided  that  the  vote  on 
the  local  option  act  cast  In  Coos  county. 
November  8,  1904,  was  void,  and  as  the 
conclusion  there  reached  la  controlling  here- 
in it  follows  that  the  Judgment  In  the  case 
at  bar  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  discharge  the 
prisoner;  and  it  Is  so  ordered. 


STATE    ex    rel.    RUTHERFORD   et    al.    v. 

RHODES,  County  Judge,  et  al. 
(Supreme   Court   of   Oregon.    May   22,    190(5.) 

Coi:  NTiEs— Cor  ntt  Courts— Oboanizatios — 

Time  of  Holdino. 

Where  a  county  judge  and  county  com- 
missioners assembled  at  a  time  other  than  that 
prescribed  by  B.  &  C.  Comp.  §  015,  or  fixed  by 
a  general  order  of  the  court  made  and  entered 
on  the  journal,  etc.,  tliey  did  not  then  com- 
pose the  county  court  of  the  i-ounty,  and  an  or- 
der then  made  calling  an  election  to  determine 
whetl'.er  the  s,Tle  of  intoxicating  liquors  as  a 
beverage  should  be  prohibited  in  the  county 
was  void. 

[Ed.  Note. — For  cases  in  ]K)int,  sec  vol.  13, 
Cent.  Dig.  Counties.   S§  57,  63.J 

Appeal  from  Circuit  Court  Yamhill  Coun- 
ty; William  (lialloway,  Jndge. 

Mandamus  by  the  state,  on  relation  of  F. 
B.  Rutherford  and  others,  against  B.  F. 
Rhodes,  county  Judge,  and  others  to  compel 
respondents,  as  the  county  court  of  Yamhill 
county,  to  make  an  order  declaring  the  re- 
sult of  an  election  held  therein  to  determine 
whether  the  sale  of  intoxicating  liquors  as 
a  beverage  be  prohibited  and  to  forbid  such 
sales.  From  an  order  dismissing  the  writ, 
relators  appeal.    Affirmed. 

Frank  B.  Rutherford,  for  appellants. 
McCain  &  A'lnton  and  M.  L.  Pipes,  for  re- 
st wndcnts. 

MOORK  J.  This  Is  a  special  proceed- 
ing, in.stitute<l  by  the  state  of  Oregon,  on 
the  relation  of  F.  B.  Rutlierford  and  others, 
against  11.  F.  Rhotles,  as  county  judge  of 
Yamhill  county,  and  .\.  M.  Waddell  and  R. 
L.  Bootli,  as  county  counnissioners  there- 
of, to  c-ompcl  then),  as  the  <-ounty  court  of 
that  county,  to  make  an  order  declaring  the 
result  of  an  election  lield  tlierein,  November 
8,  1004,  to  determine  whetiier  or  not  the 
sale  of  into.xicating  liquors  as  a  beverage 
should  be  prohiluted,  and  absolutely  to  for- 
bid such  sales.  .\n  alternative  writ  of  man- 
damus,  showing  the   relators'  prima   facie 
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light,  under  the  provU^Ions  of  the  local 
option  liquor  law,  to  a  performance  of  the 
ministerial  duty  sought  to  be  enforced,  was 
issued,  whereupon  the  defendants,  answer- 
ing, denied  the  material  allegations  thereof 
aufl  averred,  inter  alia,  that  when  the  peti- 
tion for  an  election  for  the  purpose  speci- 
fied was  filed,  the  county  Judge  and  one 
couut.v  commissioner  In  vacation,  after  an 
adjournment  of  a  regular  term  of  the  coun- 
ty court,  and  without  a  special  term  there- 
of having  been  called,  attempted  to  make  an 
order  authorizing  an  election  to  be  held  to 
determine  the  proposed  question,  but  that 
such  order  was  void,  lu  consequence  of 
which  the  election  was  illegal,  whereby  the 
performance  of  the  acts  sought  to  be  en- 
forced did  not  devolve  upon  the  defendants 
as  a  duty  resulting  from  their  respective 
offices.  A  demurrer  to  the  averments  of 
new  matter  in  the  answer,  on  the  ground 
that  the  facts  thus  stated  did  not  constitute 
a  defense  to  the  alternative  writ,  having 
been  overruled,  the  proceedings  were  dis- 
missed, and  the  relators  appeal. 

Our  statute  prescribing  tlie  terms  of  coun- 
ty courts  contains  the  following  provision: 
"The  county  court  is  held  at  such  times  as  may 
he  appointed  by  law,  and  at  such  other  as  the 
court  in  term,  or  thecountyjudgeln  vacation, 
may  appoint.  In  like  manner  and  with  like 
effect  as  the  circuit  court  or  Judge  thereof 
Is  authorized  by  section  001."  B.  &  C. 
Comp.  S  915.  The  county  Judge  and  county 
•rommiasioners  of  any  county  in  this  state 
do  not  constitute  the  county  court  thereof 
for  the  transaction  of  county  business  unless 
they  assemble  at  the  time  prescribed  by 
law,  or  at  a  time  designated  by  a  general 
order  of  such  court  to  that  effect  made  and 
entered  in  the  Journal-  during  the  term  time, 
or  by  a  special  order  made  and  filed  by  the 
county  Judge  In  vacation,  authorizing  the 
transaction  of  certain  business  therein  speci- 
fied. The  TOunty  Judge  of  Yamhill  county 
and  a  county  commissioner  thereof  not  hav- 
ing assembled  at  a  time  thus  prescribed, 
they  did  not  compose  the  coimty  co»irt  of 
that  county  for  the  transaction  of  county 
business,  and  conM  not  make  a  valid  order 
authorizing  the  calling  of  an  election  to 
determine  whether  or  not  the  sale  of  Intoxi- 
cating liquors  as  a  beverage  should  be  pro- 
hlMtetl  therein,  and  their  attempt  to  make 
a  regiilntion  to  that  effect  was  void.  Mars- 
den  V.  Harlocker  (Or.)  R5  Pac.  .S28. 

It  follows  from  these  considerations  that 
the  Judgihent  should  be  affirmed;  and  it  is  so 
ordered. 


EXTERPRI8B  HOTEL  (X).  v.  BOOK  et  al. 

(Supreme  Court  of  Oregon.    May  1,  1906.) 

1.  BoxDS  —  Breach  — AcTio.N  — Pleading— 
TssrKs. 

Where,  in  an  action  on  a  contractor's 
1>ond.  conditioned  on  the  contractor,  under 
■contract  for  the  construction  of  a  buiiUing,  com- 


plying with  the  terms  of  his  contract,  the 
answer  set  up  afiirmatively  the  making  of  the 
contract,  its  terms  and  conditions,  and  pleaded 
breaches  thereof  as  a  defense,  there  was  no  is- 
sue on  the  question  of  the  existence  of  the  con- 
tract binding  the  contractor  to  construct  the 
building. 

[Rd.  Note. — For  casea  In  point,  see  vol.  8, 
Cent.  Dig.  Bonds,  |  207.] 

2.  Pbincipai,    ard    Subett— Unauthobized 

PAYVENTB    to    PBINCIFAI.  —  DlSCHABOK    OF 

Surety. 

Wl>ere  a  security  reserved  in  a  building- 
contract  for  the  benefit  of  the  sureties  on  the 
builder's  bond  is  impaired  by  a  premature 
payment  to  the  contractor,  the  surety  is  dis- 
charged to  the  extent  at  least  of  the  amount 
so  paid  unle.ss  the  payment  was  made  with  the 
knowledge  and  consent   of   the  surety. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety^  §  284.] 

3.  Same— Waives  of  Defenses. 

A  contract  for  the  construction  of  a  build- 
ing provided  that  certain  payments  should  be 
made  to  tlie  contractor  as  the  work  progressed, 
and  that  a  specified  sum  should  be  paid  to  him 
on  the  certificate  of  the  architect  that  the 
building  was  completed  and  was  accepted  b}' 
the  owner.  The  contractor's  bond  provided  that 
payments  made  at  times  or  in  a  manner  other 
than  as  stipulated  in  the  contract  should  in 
no  wise  operate  to  release  the  sureties  from  lia- 
bility. Held,  that  the  sureties  could  not  com- 
plain because  all  payments  were  not  made  at 
the  time  or  in  the  manner  stipulated  in  the 
contract,  they  having  waived  that  defense  in 
advance. 

4.  Same  —  Alteration    in    Buildinq    Con- 
tract. 

A  contract  for  the  construction  of  a 
building  provided  that  if  the  owner  should, 
during  the  progress  of  the  work,  request  in 
writing  any  alterations,  the  same  should  be 
made  and  should  not  make  void  the  agreement, 
but  the  value  thereof  should  be  added  to  or  de- 
ducted from  the  contract  price.  The  contract- 
tor's  bond  provided  that  any  departure  from  the 
specifications,  or  alterations  of  the  same  should 
not  make  void  the  bond.  Held,  that  the  sure- 
ties were  not  released  from  liability  on  the 
ground  that  the  contractor  consented  to  alter- 
ations iu  the  work  when  requested,  without 
Bret  requiring  that  such  request  should  be^ 
made  in  writing,  the  provision  in  the  contract 
being   for   the   benefit  of   the   contractor. 

5.  Sake. 

A  contract  for  the  construction  of  a  build- 
ing provided  that  the  contract  price  should  be 
paid  to  the  contractor  In  installments  as  the 
work  progressed.  The  contractor's  bond  pro- 
vided that  payments  made  at  any  other  time 
than  as  Ktipulated  should  not  affect  the  obli- 
gation of  the  sureties.  Hrld,  that  the  pre- 
mature payment  of  the  cost  for  extra  work 
did  not  release  the  sureties  from  liability. 

Appeal  from  Circuit  Court,  Wallowa  Ooun- 
tj-;    Kohort  Eakin,  Judge. 

Action  by  the  Enterprise  Hotel  Company 
against  Peter  Book  and  others.  From  n 
judgment  for  plaintiff,  defendants  appeal. 
Afllrmed. 

This  Is  an  action  on  a  builder's  bond. 
The  complaint  alleges  that  on  July  29,  1902, 
the  defendant  Book  contracted  in  writing 
with  the  plaintiff  corporation  to  erect  and 
construct  for  it  by  January  1,  19<.)3,  a  two- 
story  and  basement  stone  hotel  In  the  city  of 
Enterprise,  In  accordance  with  certain  plans 
and  specifications,  for  the  sum  of  $7,300,  and 
to  keep  the  building  and  premises  free  from 
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Hens  for  labor  or  material;  that  as  security 
for  the  performance  of  the  contract,  Book, 
aa  principal,  and  the  defendants  Hallgarth 
and  Bader,  as  sureties,  executed  and  de- 
livered to  plaintiff  the  following  bond  or 
undertaking: 

"Know  all  men  by  these  presents,  that 
Peter  Book,  of  Elgin,  Oregon,  as  principal, 
and  Chas.  Hallgarth  and  H.  Bader,  sureties, 
are  held  and  firmly  bound  unto  the  Enter- 
prise Hotel  Company  lu  the  penal  sum  of 
seven  thousand,  three  hundred  and  sixty- 
six  dollars,  for  the  payment  of  which  in 
United  States  gold  coin,  we  hereby  bind  our- 
selves, our  heirs,  administrators  and  execu- 
tors firmly  by  these  presents.  The  couditiou 
of  the  foregoing  obligation  is  such  that  where- 
as, said  Peter  Book  and  the  said  Enteri'rise 
Hotel  Company  have  just  entered  Into  a 
contract  whereby  the  said  Peter  Book  has 
agreed  and  undertaken  to  furnish  all  of  the 
labor  and  materials  of  every  kind,  and  bulid 
and  complete  for  the  said  Enteri>rlse  Hotel 
Company  on  or  before  the  1st  day  of  Jan- 
uary, 1903,  a  two-story  and  basement  hotel 
building  lu  the  city  of  Enten>rlse,  Wallowa 
county,  state  of  Oregon,  according  to  certain 
plans  and  drafts  and  explanations  and  the 
drawings  and  specifications  prepared  by 
Architect  C.  R.  Thornton,  which  said  plans, 
drafts,  drawings  and  specifications  are  veri- 
fied by  the  signatures  of  the  parties  to  said 
contract  and  are  by  reference  made  a  part 
of  said  contract :  and  whereas,  the  said  Peter 
Book  has  agreed  to  give  security  for  the 
building  and  completion  of  said  building  ac- 
cording to  the  said  contract  therefor;  and 
whereas,  the  said  Peter  Book  has  agreed  to 
save  the  said  Enterprise  Hotel  Company  free 
from  all  liens  which  may  be  filed  or  which 
may  be  enforced  on  awount  of  materials 
furnished  or  workmanship  employed  or  work 
done  on  or  about  said  building  and  to  pay  for 
all  materials  furnl8he<l  or  work  done,  and  to 
save  the  said  Enterprise  Hotel  Company 
harmless  from  the  payment  of  such  Hens  or 
claims  of  lien:  Now.  therefore.  If  the  said 
Peter  Book  shall  furnish  all  of  the  materials 
and  labor  and  build,  construct  and  complete 
said  building  in  all  respects  according  to  said 
contract  and  the  plans  and  specifications  re- 
ferred to  therein,  and  In  all  other  respects 
comply  with  said  contract,  and  will  pay  for 
all  material  and  lalwr  eniployed  on  said 
building  or  In  it'*  construction,  and  will  not 
permit  any  person  or  persons  to  obtain  any 
lien  or  liens  upon  said  building  for  labor  or 
materials  furnished  or  to  be  furnlsheil  for 
said  building  and  will  save  the  said  Enter- 
prise Hotel  Company  harmless  from  any  and 
all  costs,  charges,  damages  or  attorney's  fees 
from  any  such  lien  or  lions  or  claims  for 
Hens,  then  this  bond  shall  be  nnll  and  void, 
but  otherwise  to  be  and  remain  In  full  force 
and  effect  and  be  liable  to  enforcement  to  the 
extent  of  all  such  costs,  charges,  damages 
and  expense  of  everj'  kind  which  may  be 
sustained  by  the  said  Enterprise  Hotel  Com- 


pany by  reason  of  the  failure  of  the  said 
Peter  Bo(^  to  ctmiply  with  the  terms  of  the 
said  contract  and  this  obligation.  It  is  ex- 
pressly understood  and  agreed  that  any  de- 
parture from  the  plans,  drawings,  and  speci- 
fications, or  If  any  additions  to,  or  alterations 
of,  or  any  omissions  be  made  in  said  building, 
the  same  shall  in  no  way  affect  or  make  void 
this  undertaking,  but  the  costs  of  the  same 
shall  be  added  to  or  deducted  from  the 
amount  of  said  contract  price  of  said  building 
by  a  fair  and  reasonable  valuation.  And 
it  Is  expressly  further  agreed  and  understood 
that  any  extension  of  time  In  which  to  com- 
plete said  building,  or  should  any  changes 
or  deviations  be  made  from  said  contract  in 
respect  to  the  payments  therein  stipulated  to 
be  made,  or  should  payments  be  made  at  any 
other  time  or  manner  than  therein  stipulated, 
the  same  shall  In  no  wise  affect  the  validity 
of  this  obligation  or  release  the  sureties  here- 
to from  liability.  It  Is  the  Intention  of  the 
I)artles  to  this  undertaking  to  provide  that 
any  changes  or  alterations  In  the  construction 
of  said  building  or  extension  of  time  hi  which 
to  construct  the  same,  or  change  In  the  time 
or  manner  of  making  payment,  .shall  not  In 
any  wise  release  the  sureties  hereto  from 
their  obligations  on  this  bond.  This  obliga- 
tion and  the  contract  referred  to,  which  Is 
hereto  annexed,  and  made  a  part  of  this  obli- 
gation, are  to  be  construed  to  be  one  trans- 
action and  one  obligation. 

"Witness  our  hands  and  seals  In  duplicate 
this  29th  day  of  July,  1902. 

"Peter  Book.  fSeal.] 

"H.  Bader.  [Seal.] 

"Chas.  Hallgarth.    [Seal.] 
"Execute<l  in  the  presence  of 
"N.  C.  McLeod. 
"J.  X.  Ilazelwood." 

It  is  further  alleged  that  Book  did  not  com- 
plete his  contract  until  July  1.  1903,  by 
reason  of  which  plaintiff  was  damaged  hi 
the  sum  of  $300,  aud  that  he  suffered  and  per- 
mitted liens  for  labor  and  material  amount- 
ing to  $2,969.94  to  be  filed  against  the  build- 
ing, which  the  plaintiff  was  compelled  to.  and 
did,  pay.  Judgment  was  demanded  against 
the  defendant  'Book  and  his  bondsmen  for  the 
amount  above  set  out,  less  $72S.97.  retained 
by  the  plaintiff,  from  the  contract  price.  The 
defendant  sureties  answered,  denying  all  the 
material  allegations  of  the  complaint  and 
for  an  affirmative  defense  setting  up  the  con- 
tract between  the  plaintiff  and  the  defend- 
ant, and  pleading  (1)  that  the  delay  in  the 
completion  of  the  building  was  dtie  to  the 
imperfect  plans  and  specifications  and  the 
conduct  of  the  plaintiff,  and  not  the  defend- 
ant Book;  and  (2)  that  the  defendant  sureties 
iiave  been  released  and  discharged  from  all 
liability  imder  their  contract  because  (a)  pay- 
ments were  made  by  the  plaintiff  to  Book 
at  times  and  in  amounts  different  from  that 
stipulated  in  the  contract,  and  (b)  that 
changes  and  alterations  were  made  In  the 
work  without  the  knowledge  or  consent  of 
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the  sureties  which  greatly  Increased  their 
liability.  A  reply  put  In  Issue  the  new  mat- 
ter In  the  answer,  and  a  trial  resulted  in  a 
verdict  and  judgment  In  favor  of  plaintiff, 
from  which  the  defendants  appeal. 

F.  S.  Ivanhoe  and  T.  H.  Crawford,  for  ap- 
pellants.   D.  W.  Sheahao,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facta). 
There  are  numerous  assignments  of  error, 
but  they  may  all  be  grouped  under  three 
or  four  heads. 

It  is  contended  that  the  court  erred  in 
admitting  in  evidence  the  contract  between 
the  plaintiff  and  Book,  and  in  refusing  to  di- 
rect a  verdict  for  the  defendants  on  account 
of  a  failure  of  proof.  The  contract  in  ques- 
tion and  the  bond  heretofore  set  out  are  on 
one  sheet  of  paper  and  were  made  up  from 
printed  forms.  In  the  contract  proper  the 
contracting  parties  are  referred  to  as  the 
party  of  the  first  part  and  the  party  of  the 
second  part,  and  the  names  have  been  so 
transposied  that,  if  the  agreement  Is  read  lit- 
erally and  without  reference  to  its  context, 
it  would  appear  as  if  Book  owned  the  build- 
ing and  plaintiff  was  the  contractor  therefor. 
When  the  entire  contract  and  bond  are  read 
together,  It  is  apparent  that  the  confusion 
grows  out  of  a  clerical  error  and  the  contract 
is  in  effect  as  alleged  in  the  complaint  But 
however  that  may  be,  the  question  is  Im- 

'  material  here  because  the  answer  of  the  de- 
fendants set  up  affirmatively  the  making  of 
the  contract  its  terms  and  conditions,  and 
pleads  breaches  thereof  as  a  defense  to  this 
action,  so  that  upon  the  pleadings  there  is 
no  issue  on  that  matter.  The  contract  provides 
that  certain  payments  should  be  made  to 
Book  as  the  work  progressed,  and  that  $1,000 
-should  be  paid  to  him  on  the  certificate  of 
the  architect  that  the  building  had  been  com- 
pleted according  to  the  contract  and  had  been 
accepted  by  the  plaintiff.  The  building  was 
not  completed  until  July  1,  1903,  and  about 
that  time  the  plaintiff  paid  $1,000  to  Book. 
The  defendant  sureties  contend  that  they 
were  released  by  reason  thereof,  because  such 
payment  was  made  without  adjusting  the 
claim  for  damages  growing  out  of  the  de- 
lay in  the  completion  of  the  building,  and 
because  there  was  at  the  time  a  mechanic's 
lien  on  the  same  for  a  small  amount  The 
argument  is  that  the  reserve  payments  stipu- 
lated In  the  contract  were  for  the  benefit  of 
the  sureties  as  well  as  that  of  the  owner,  and 
that  the  payment  in  question  operated  to  Im- 
pair this  reserve  to  the  Injury  and  prejudice 
of  the  defendants. 

It  is  a  settled  rule  of  law  that  wher6  a  secu- 
rity reserved  in  a  building  contract  for  the 
benefit  of  the  sureties  on  the  builder's  bond  is 
iMocned,  impaired,  or  destroyed  by  a  prema- 
ture payment  to  the  contractors,  the  sureties 
will  be  released  and  discharged  to  the  extent 
at  least  of  the  amount  so  paid.  Cochran  v. 
Baker,  34  Or.  655,  52  Pao.  620,  66  Pac  641 ; 

'  Hand  Mfg.  Ca  v.  Marks,  36  Or.  523,  62  Pac, 


512,  68  Pac.  1072,  69  Pac.  549;  Wehmng  t. 
Denham,  42  Or.  386,  71  Pac.  133.  But  *Ws 
doctrine  can  have  no  application  where  such 
payment  is  made  with  the  knowledge  and  by 
the  consent  of  the  sureties.  27  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  495;  Brown  Inm  Co.  v. 
Templeman,  30  Tex.  Civ.  App.  60,  69  S.  W. 
249;  Smith  v.  Molleeon,  148  N.  X.  241,  42 
N.  E.  609.  Now,  in  this  case,  the  bond  con- 
tains a  provision  that  payments  made  at 
times  or  In  a  manner  other  than  as  stipu- 
lated in  the  contract  shall  in  no  wise  affect 
the  validity  of  the  obligation  or  operate  to 
release  the  sureties  from  liability  thereon. 
It  Is  plain  that  under  this  provision  the  sure- 
ties cannot  complain  because  all  payments 
were  not  made  at  the  time  or  in  the  manner 
stipulated  In  the  contract  as  they  had  waiv- 
ed that  defense  in  advance.  The  contract 
provides  that  if  the  plaintiff  should  at  any 
time  during  the  progress  of  the  work  request 
in  writing  any  additions  or  alterations  to 
the  building,  the  same  should  be  made  and 
should  In  no  way  affect  or  make  void  the 
agreement  but  the  value  thereof  should  be 
added  to  or  deducted  from  the  contract  price, 
and  the  bond  provides  that  "any  departure 
from  the  plans,  drawings,  and  specifications, 
or  if  any  additions  to  or  alterations  of,  or 
any  omissions  be  made  in  said  building,  the 
same  shall  In  no  way  affect  or  make  void 
this  undertaking,"  and  that  "it  is  the  inten- 
tion of  the  parties  to  this  undertaking  to 
provide  that  any  changes  or  alterations  in 
the  construction  of  said  building  •  •  • 
shall  not  in  any  wise  release  the  sureties 
hereto  from  their  obligations  on  this  bond." 
It  Is  claimed  that  because  certain  changes 
and  alterations  were  made  in  the  building 
as  the  work  progressed,  such  as  Increasing 
the  height  of  the  basement  walls,  the  thick- 
ness of  the  exterior  walls,  the  putting  In  of 
dormer  windows,  and  some  work  In  connec- 
tion therewith,  a  change  in  the  painting  spec- 
ifications, and  the  doubling  of  the  first  afld 
second-story  fioors,  were  made  witliout  hav- 
ing been  first  requested  in  writing  by  the 
plaintiff,  the  sureties  are  discharged  and  re- 
leased from  liability. 

It  is  an  elementary  rule  of  law  that  a 
surety  can  insist  by  his  contract  that  he  will 
not  be  bound  except  upon  his  own  terms,  and 
therefore,  any  alterations  or  additions  In  a 
building  contract  that  materially  change, 
vary,  or  increase  the  risk  assumed  by  the 
sureties  will  release  them  from  liability  un- 
less made  by  their  consent  and  there  are 
authorities  holding  that  where  the  contract 
provides  that  before  the  alterations  or  addi- 
tions are  made  the  value  thereof  shall  be 
agreed  -upon  In  writing  by  the  owner  and  the 
contractor  that  atteratlons  or  changes  made 
by  verbal  agreement  release  the  sureties. 
Killoren  v.  Meehan,  55  Mo.  App.  427;  United 
States  v.  Freel,  186  D.  S.  309,  22  Sup.  Ct 
873,  46  L.  Ed.  1177.  But  there  Is  no  pro- 
vision In  the  contract  under  consideration 
that  the  value  of  the  alterations  or  additions 
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should  be  agreed  upon  by  tlie  owner  and  con- 
tractor In  advance.  The  stipulation  is  that 
the  same  shall  be  added  to  or  deducted  from 
the  amount  of  the  contract  price  by  a  fair 
and  reasonable  valuation,  and  that  if  any 
dispute  should  arise  concerning  the  value  of 
any  work  or  changes,  the  same  should  be 
determined  by  arbitration,  and  hence  the  nxi- 
thorlties  referred  to  are  not  in  point  here, 
and  the  liabilities  of  sureties  are  not  affected 
by  alterations  and  changes  If  consented  to  by 
them.  McLennan  v.  'Wellington,  48  Kan.  75C, 
30  Pac.  183;  Hayden  v.  Cook,  34  Xeb.  670, 
52  N.  W.  im;  De  Mattos  v.  Jordan,  15 
Wash.  878,  40  Pac.  402;  Kretschmnr  v.  Bruss, 
108  AVlS.  306,  84  X.  W.  420:  He<lrick  v. 
Robbins  (Ind.  App.)  00  X.  E.  704.  The  pro- 
vision In  the  contract  that  if  plaintiff  should 
at  any  time  during  the  progress  of  the  work 
request  in  writing  an.v  alterntlons  or  addi- 
tions the  same  should  be  made,  was  for  the 
l)eneflt  of  the  contractor,  and  could  be  waiv- 
ed by  him.  If  he  saw  proper  to  make  any 
changes  or  alterations  In  the  work  when  re- 
quested, without  first  requiring  such  request 
to  be  placed  in  writing,  it  would,  it  seems  to 
us,  constitute  no  defense  for  the  sureties,  nor 
release  them  from  their  obligations. 

Again,  it  is  contended  that  the  value  of 
any  alterations  or  additions  became  a  iMirt 
of  the  contract  price,  and  the  amount  thereof 
should  have  been  retained  by  the  plaintiff 
until  the  final  payment.  It  is  provided  that 
the  contract  price  shall  be  paid  to  Book  In 
in.stallments  as  the  work  progressed,  and  it 
is  insisted  that  because  the  extra  work  was 
paid  for  from  time  to  time  as  It  was  per- 
formed, that  such  payments  were  premature 
and  operated  to  discharge  the  sureties,  but, 
as  we  have  already  seen,  the  bond  Itself 
expressly  provides  that  payments  made  at 
any  other  time  or  in  any  other  manner  tlian 
as  stipulated,  should  In  no  wise  affect  the 
obligation  of  the  sureties.  It  necessarily  fol- 
lows, therefore,  that  even  if  the  defendants 
are  correct  in  their  Interpretation  of  the 
contract,  and  that  the  payments  for  extra 
work  should  not  have  been  made  at  the 
time  the  work  was  performed,  nor  until  final 
payment  on  the  building,  the  premature  pay- 
ment thereof  did  not  release  the  sureties,  or 
relieve  them  from  liability. 

This,  we  think,  covers  substantially  all  the 
questions  raised  on  this  appeal,  and  there 
being  no  error  In  the  record,  the  Judgment 
is  affirmed. 


STATE  V.  W'ATSOX. 
(Supreme  Court  of  Oregon.    May  1,  1006.) 

1.  Arson— Evidence— Remoteness. 

In  a  prosecution  for  arson,  in  which  the 
state  claimed  that  defendnnt  attempted  to 
bum  the  building  by  Maturating  a  part  of  it 
with  kerosene,  teistimony  that  three  or  four 
days  after  the  fire,  witness  picked  up  some  of 
the  earth  under  the  building,  and  that  it  smelled 
as  if  kerosene  had  been  poured  over  it,  was 
not  objectionable  as  too  remote. 


2.  Same  —  Owsesship    of    Buildi!»o— Evi- 
dence. 

Where,  in  a  prosecution  for  arson,  the 
ownership  of  the  building  was  laid  in  a  person 
alleged  to  have  beon  a  subtenant  nnder  defend- 
ant, a  receipt  for  rent,  tiigned  by  defendant  while 
he  was  in  jail,  was  competent  on  the  question 
of   ownership. 

I  Ed.  Xote. — For  cases  in  point,  see  vol.  4. 
Cent.  Dig.  Arson,  f  01.] 

3.  Criminal     Law— Instructions  —  AssrM- 
iNo  Facts. 

It  is  not  error  to  assume  in  an  instruction 
facts  as  to  which  there  is  no  conflict  in  the 
testimony. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  1754.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty: .1.  W.  Ilnmlltoiu  Judge. 

Willium  Ilenry  Watson  was  convicted  of 
arson,  .nud  appeals.    Afl^rmed. 

The  indictment  laid  the  ownership  in 
George  II.  Wight,  and  the  state  claimed  that 
Wight  sulilensed  from  defendant  nud  that 
defendant  leased  a  room  from  Wight. 

W.  AV.  Cardwell,  for  appellant.  A.  M. 
Crawford,  Atty.  Gen.,  and  Geo.  M.  Brown, 
Dist.  Atty.,  for  the  State. 

BEAN.  C.  J.  llie  defendant  was  charged, 
in  an  Information  filed  by  the  district  attor- 
ney, with  the  crime  of  arson,  by  burning  the 
dwelling  bouse  of  George  H.  Wight  He 
was  convicted,  sentenced  to  the  penitentiary, 
and  appeals. 

The  theory  of  the  state  was  that  the  de- 
fendant attempted  to  bum  the  building  by 
saturating  the  outside  of  a  part  thereof,  and 
the  inside  of  a  room  rented  by  bim  of  Wight 
with  kerosene  and  getting  It  afire.  Wight 
was  a  witness  for  the  state,  and  was  allowed 
to  testify  over  defendant's  objection  and  ex- 
ception that  three  or  four  days  after  the  fire 
he  examined  the  ground  under  the  room 
rented  by  him  to  defendant  and  found  It 
wet;  that  be  picked  up  some  of  the  earth 
and  it  smelled  as  if  keroseue  had  been  poured 
over  It.  The  objection  urged  to  the  testi- 
mony is  that  it  was  too  remote;  but  it  was 
competent  as  corroborating  the  other  testi- 
mony tending  to  show  that  kerosene  was 
freely  used  in  starting  the  fire.  Its  value 
was  for  the  jury. 

To  prove  that  Wight  was  the  owner  of 
the  building,  for  the  purposes  of  this  case, 
the  prosecution  gave  in  evidence  a  receipt 
to  him  for  rent  signed  by  the  defendant, 
whom  it  was  claimed  was  Wight's  landlord. 
After  defendant  had  been  arrested,  and 
while  he  was  incarcerated  in  the  county 
jail,  Wight  sent  money  with  which  to  pay 
the  rent  to  the  sheriff  wlio  delivered  it  to  the 
defendant  and  took  his  receipt  therefor,  and 
we  can  see  no  objection  to  the  competency 
of  such  receipt.  It  was  the  voluntary  act 
of  the  defendant,  and  was  evidence  tending 
to  contradict  his  contention  that  he.  and  not 
Wlfi^t,  was  the  owner  of  the  building. 

Various    articles    were    taken    from    the 
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room,  rented  tj  the  defendant  from  Wight, 
during  and  after  the  fire,  such  as  a  coal  oil 
can,  some  buriap  sacks  and  excelsior  sat- 
urated with  oil,  a  telescope  yallse,  etc.  The 
evidence  shows  that  these  articles  were  safe- 
ly preserved  from  ti»e  time  they  were  taken 
from  the  room  until  offered  in  evidence  on 
tlie  trial,  and  were  sufficiently  identified 
to  be  admitted  in  evidence  as  tending  to 
sbow  the  origin  and  cause  of  the  fire.  The 
court  iu  its  instructions  said,  among  other 
things,  that  the  testimony  tended  to  show 
that  the  defendant  leased  or  rented  the  room 
where  it  is  claimed  the  fire  occurred,  and  that 
tbere  were  found  in  such  room  a  can  of 
coal  oil  and  other  materials.  It  la  claimed 
that  in  so  doing  it  invaded  the  province  of 
the  Jury.  There  was  no  dispute  in  the 
testimony  as  to  the  facts  mentioned  by  the 
court.  The  witnesses  for  the  state  and  the 
defendant  agree  upon  that  question,  and 
there  was,  therefore,  no  error  in  the  instruc- 
tion. State  V.  Morey.  25  Or.  241,  85  Pac. 
855,  36  Pac.  573. 
The  judgment  is  affirmed. 


8TATE  eK  rel.  CRAWFORD,  Atty.  Gen.,  v. 

DCNBAR,  Secretary  of  State. 

(Supreme  Court  of  Oregon.    May  3,  1906.) 

EqirrrT  —  JuBiBDicxioM  —  PouTicAi.    Ques- 
Tior<B. 

Equity  has  no  jurisdiction  to  compel  the 
Secretary  of  State  to  strike  from  the  ttallot  to 
be  voted  at  a  general  election  the  wordu  "givinK 
anti-profaibitionigts  and  prohibitionists  equal 
privileges,"  following  the  words  "for  amend- 
ment to  the  local  option  law";  the  question 
bein^  a  ptkitical  one  and  not  affecting  property 
or  civil  rights. 

Appeal  from  Circuit  Court,  Marlon  County ; 
William  Galloway,  Judge. 

Suit  by  the  state,  on  the  relation  of  A.  M. 
Crawford,  Attorney  General,  against  F.  I. 
Dimbar,  as  Secretary  of  State.  From  a  de- 
cree dismissing  the  complaint  on  sustaining  a 
demurrer  thereto,  plaintiff  appeals.    Affirmed. 

This  Is  a  suit  in  the  name  of  the  state,  on 
the  relation  of  the  Attorney  General,  against 
tlje  Secretary  of  State,  for  the  purpose,  in  ef- 
fect, of  striking  from  the  ballot  title  of  a 
proposed  amendment  to  the  local  option  law, 
to  be  voted  on  at  the  general  election  to  be 
held  on  June  4,  1006.  the  following  words : 
"GlTlng  anti-prohibitionists  and  prohibition- 
ists equal  privileges" — and  enjoining  said  offi- 
cer from  printing  upon  the  ballots  any  more  of 
tbe  said  proposed  title  than  the  words,  "For 
unendmoQit  to  the  local  option  law."  The 
complaiot,  after  alleging  certain  matters  of 
inducement,  contains  the  following  ailega- 
ttons  ■•  tbe  gist  of  the  suit :  "That  tbe  parties 
presenting  and  filing  with  said  defendant 
the  petttlon  for  the  initiatlre  referring  said 
proposed  purported  amendment  to  said 
local  option  law  to  the  electors  of  said  state 
designated  tbe  following  title  to  said  meas- 
tae  to  be  printed  upon  the  official  ballot  to 
85  P.— 22 


be  used  at  said  general  election,  to  wit: 
'For  amendment  to  the  local  option  law  and 
giving  anti-prohibitionists  and  prohibitionists 
equal  privileges.'  Fourth.  That  that  part 
of  said  title  so  designated  which  reads,  'giv- 
ing antl-prohibitionists  and  prohibitionists 
equal  privileges,'  Is  not  properly,  fairly,  or 
legally  descriptive  of  said  proposed  purported 
amendment  to  the  local  option  law.  but. 
instead.  Is  an  argument  in  favor  of  said 
purported  amendment,  and  is  not  at  all  de- 
scriptive of  tlie  subject  or  any  of  the  subject- 
matter  of  said  proposed  bill,  and  does  not 
describe  or  refer  to  anything  in  said  pro- 
posed bill  contained.  That  because  said 
title,  taken  as  a  whole,  is  not  properly, 
fairly,  or  legally  descriptive  of  said  proposed 
purported  amendment,  but  an  argument  in 
favor  tliereof  and  a  conclusion  indorsing 
the  same.  It  is  unfair,  unjust,  and  wholly 
without  warrant  of  law,  and  the  printing 
thereof  upon  the  official  ballot  would  unlaw- 
fully infiuence,  mislead,  and  prejudice  the 
electors  at  said  general  election  and  pre- 
vent an  Intelligent,  fair,  and  true  expression 
at  the  polls  of  the  will  of  the  people  touch- 
ing said  purported  amendment,  to  the  great 
and  irreparable  Injury  of  the  state  of  Ore- 
gon. Fifth.  That  said  defendant.  Hon.  F. 
I.  Dunbar,  in  his  otHcial  character  as  Secre- 
tary of  State,  and  in  discharge  of  his  min- 
isterial duty  as  such  Secretary,  is  about  to 
furnish  to  the  county  clerks  of  tbe  several 
counties  of  the  state  of  Oregon  his  certi- 
fied copy  of  said  argumentative,  unfair,  and 
unlawful  title  taken  as  a  whole,  to  be  printed 
on  tbe  official  ballot  to  be  used  at  the 
ensuing  general  election  to  be  held  on  the 
fourth  day  of  June,  190C,  to  the  prejudice 
of  the  electors  and  to  the  great  and  irrepar- 
able Injury  to  the  state.  Sixth.  That  plain- 
tiff has  no  plain,  speedy,  adequate,  and 
sufficient  remedy  at  law" — and  then  prqys 
that  defendant  be  restrained  from  furnish- 
ing his  certified  copy  of  that  portion  of  the 
said  proposed  title  embraced  in  the  words, 
"giving  antl-prohibltlanlsts  and  prohibition- 
ists equal  privileges,"  or  any  more  of  said 
proposed  title  than  the  words,  "For  amend- 
ment to  the  local  option  law."  To  this  com- 
plaint a  demurrer  was  filed  on  the  ground 
that  tbe  court  bad  no  jurisdiction  of  the 
subject-matter  of  the  suit,  and  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit,  which  demurrer 
was  sustained  and  a  decree  entered  dismiss- 
ing the  complaint,  from  which  decree  this 
appeal   was  taken. 

C.  M.  Van  Pelt,  for  appellant  Ralph  E. 
Moody,  for  respondent. 

PER  CURIAM.  The  question  involved  In 
this  appeal  is  purely  a  political  one  and 
affects  no  property  or  civil  rights,  and,  as 
stated  by  Chief  Justice  Fuller  in  Green  v. 
Mills,  60  Fed.  852.  16  C.  C.  A.  516,  30  L.  R. 
A.  00,     "It  is  well  settled  that  a  court  of 
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chancer;  Is  convemaiit  only  with  matters  of 
property  and  the  maintenance  of  civil  rights. 
The  court  has  no  Jurisdiction  in  matters  of 
a  political  natnre,  nor  to  Interfere  with  the 
duties  of  any  department  of  government,  un- 
less under  special  circumstances  and  when 
necessary  to  the  protection  of  the   rights 
of  property,  nor  to  matters  merely  criminal, 
or  merely  Immoral,  which  do  not  affect  any 
right  of  property."    In  re  Sawyer,  124  U.  S. 
200,  8  Sup.  Ct  482,  81  L.  Ed.  402;  Lnther 
T.  Borden,  7  How.  (U.  S.)  1,  12  L.  Ed.  681 ; 
Mississippi  V.  Johnson,  4  Wall.  (U.  8.)  475, 
18  L.  Ed.  43T;  Georgia  v.  Stanton,  6  Wall. 
(U.   S.)    150,   18  L.   Ed.   721.     "Neither  the 
Legislature  nor  the  executive  department," 
said  Mr.  Chief  Justice  Chase,  In  Mississippi 
r.  Johnson,  "can  be  restrained  In  its  action 
by  the  Judicial  department  though  the  acti 
■of  both,  when  performed,  are.  In  proper  cases, 
subject  to  Its  cognizance."    This  Is  the  well- 
lecognlsed  principle  as  announced  by  many 
of  the  highest  tribunals  of  our  states,    riet- 
«her  V.  Tuttle,  151  III.  41,  87  N.  B.  683,  25 
L.  R.  A.  143,  42  Am.  St  Kep.  220;  People  ▼. 
Canal  Board,  65  N.  T.  893;  Smith  t.  Meyers, 
109  Ind.  1,  9  N.  B.  692,  58  Am.  Hep.  375; 
Hardesty  t.  Taft,  23  Md.  613,  87  Am.  Dec 
«84;  Sheridan  ▼,  Colvln,  78  111.  237,  In  which 
case  the  court  said :    "It  Is  elementary  law, 
that  the  subject  of  the  Jurisdiction  of  the 
court  of  chancery  Is  civil  property.     The 
court  Is  conversant  only  with  questions  of 
property  and  the  maintenance  of  civil  rights. 
Injury  to  property,  whether  actual  or  pros- 
pective, Is  the  foundation  on  which  the  Ju- 
risdiction rests.    The  court  has  no  Jurisdic- 
tion In  matters  merely  criminal,  or  merely 
immoral,  which  do  not  afFect  any  right  of 
property.    Nor  do  matters  of  a  political  diar- 
acter  come  within  the  Jurisdiction  of  the 
court  of  chancery.     Nor  has  the  court  of 
chancery  Jurisdiction  to  Interfere  with  the 
public  duties  of  any  department  of  the  gov- 
-  omment,  except  under  special  circumstances 
'  «nd  where  necessary  for  the  protection  of 
rights   0*  property."    To  the  same   effect  Is 
High  on  InJuncUons  (4th  Ed.)  {{  20b,  1328. 
See,  also.  People  v.  Mills,  80  Cola  268,  70 
Pac.  322;  State  v.  Thorson,  9  S.  D.  149,  68 
N.  W.  202,  83  li.  R.  A.  682.    And  this  conrt 
In  the  case  of  State  ex  reL  v.  Lord,  28  Or. 
498, 43  Pac  471,  81  li.  R.  A.  473,  has  followed 
the  same  rale. 

The  court,  therefore,  having  so  Jurisdiction 
■over  the  subject-matter  Involved,  the  decree 
of  the  lower  court  should  be  affirmed;  and 
It  Is  BO  ordered. 


■ia  wub.  SM) 

WESTERN  TIMBER  CO.  v.  KALAMA  BIV- 

BR  LUMBER  CO. 
■(Supreme  Court  of  Wasbingtoxi.  May  15,  1906.) 

1.  Fbauds,  Statutx  of— Contbacts  roB  Satb 
ow  Lanih-Memobahduk. 

Where,  pursuant  to  oral  negotiatiODB  for 
tlie  sala  of  land  by  one  corporation  to  cnotbcr, 
'tta  directors  of  the  propoiMd  vendor  adopted 


a  iew>Iatlon  to  the  tfect  that  the  lands  should 
be  sold,  which  resolution  described  the  land, 
named  the  price,  and  was  delivered  t«  the  pro- 
posed purchaser,  it  was  a  sufficient  writtoi 
memoruidum  to  comply  with  the  statute  oc 
frauds. 

2.   SPSCmO      PBBrOBMAirCaB— COHTKAOTB    ElH- 
FOBCBABIX — ^MtmiAIlTT — tiFTKCT   OF   SUIT. 

In  a  suit  to  oiforoe  specific  performaaos 
of  a  contract  to  convey  land,  the  fact  that  the 
contract  was  not  sinted  by  plaintiff  does  pot 
render  It  unenforceable  for  want  of  mntualilT, 
as  the  bringinc  of  the  action  nukes  plaintiC 
liable  and   renders   the  contract  mntoaL 

[Ed.  Note. — For  cases  in  point,  see  toL  44^ 
Cent  Dig.  Specific  Performance,  |  93.] 
8.  COBPOBATIOHS— COHTEAOT  BT  AorHT— RAT- 

mCATIOH. 

Where  a  penon  assuming  to  set  as  agent 
of  a  corporation  negotiated  a  contract  by 
which  It  was  to  purchase  land  on  certain  terms 
which  reqnired  the  execution  of  notes  for  d^ 
ferred  payments,  the  action  of  the  officers  ana 
stockholders  of  the  corporation  in  execotiog 
the  notes  and  arranging  for  a  ca^  payment 
required  by  the  contract  was  a  ratification  of 
the  acts  of  the  alleged  agent. 
4.  Ybrdob  ahd  Ptjbohasm— CoTraBAor-OF- 

VKB  AND  AOOEFXAROB— OsnonOM  TO  FOBX- 

AI,  Dbtbcts. 

Where,  pursuant  to  oral  negotiations  for 
the  sale  of  land  by  on*  corporstiea  to  anoOer, 
the  board  of  directors  of  the  propoe^  vendoe 
paJBed  a  resolution  which  was  saffleient  In 
form  to  constitote  a  written  mnnpranAia 
within  the  statute  of  frauds  and  delivered  It 
to  the  proposed  purchaser,  the  action  of  the 
latter  in  requesting,  on  the  advice  of  its  attorney, 
the  passage  of  a  further  resolution  to  obviate 
possible  defects  In  the  one  first  passed,  was  net 
a  rejection  of  the  contract  as  completed  by 
the  passage  of  the  first  resolution. 

Appeal  from  Superior  Court,  OowUta  Ooon- 
ty ;  W.  W.  McCredle,  Judge. 

Action  by  the  Western  Timber  Company 
against  Kalama  River  liomber  Company. 
From  a  Judgment  for  d^endant,  plaintUf 
appeals.    Reversed  and  remanded. 

Coovert  ft  Stapleton,  for  appellant  O.  F. 
Soothe,  for  respondent 

CROW,  J.  This  action  was  instituted  by 
the  appellant,  Western  Timber  Company,  a 
Washington  corporation,  plaintiff  below, 
against  the  respondent  E!alama  River 
Lumber  Company,  an  Oregon  corporation, 
defendant  below,  to  enforce  the  spedfie  per- 
formance of  a  contract  to  sell  and  convey^  a 
large  tract  of  timber  land  In  OowHts  eoonty. 
Wash.  Some  time  In  the  fall  of  1904, 
one  Henry  Turrlsh,  the  principal  stodEholder 
of  appellant  who,  acting  ais  Its  manager,  con- 
trolled Its  business  policy  althoogh  not  an 
officer  or  director,  had  an  mterrlew  at 
Duluth,  Minn.,  with  Mark  Hessey,  president 
of  the  respondent  corporation,  relativo  to  tiie 
aale '  of  satd  lands  by  respondent  Satd 
TtRTlsh  then  offered  to  purohaae  said  lands 
for  the  aiv>ellant  cotperatiob  for  the  sum  of 
$50,000,  one  half  oaafa,  tiie  remalnOac  to  be 
payable  in  one  and  two  yean,  with  6  pw 
o«it  Interest  secured  by  notes  Indorsed  by 
certain  stodtbelders  of  the  appellant  com- 
pany. In  pursaance  of  this  offer,  an  abstract 
Of  title  w«B  furnished:  by  raspondot  and 
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approved  by  appellant  On  OctoWr  21,  1904, 
the  Bald  Mark  HeBSey,  as  president  of 
resix>ndent  company,  called  a  meeting  of  Ita 
board  of  directors  at  Iron  Elver,  Wis.  At 
this  meeting  only  three  directors  were 
present  The  board  consisted  of  five  direct- 
ors, to  wit,  Mark  Hessey,  Wlnfield  B.  Tripp, 
their  respective  wives,  and  one  M.  T. 
O'Connell.  These  five  directors  owned  all  of 
the  capital  stock  of  the  respondent  company ; 
the  wives  of  Hessey  and  Tripp  holding  stock 
which  belonged  to  their  husbands,  In  order 
that  they  might  qualify  as  directors.  The 
directors  present  at  the  meeting  of  October 
21,  1S04,  were  Mark  Hessey,  Wlnfield  E. 
Tripp,  and  M.  T.  O'Connell.  At  this  meeting 
the  following  resolutibn  wns  unanimously 
adopted  and  entered  upon  the  minnte  book 
of  the  corporation:  "Resolved,  that  the 
timber  lands  in  Township  7  North  of  Range 
4  East,  and  Township  7  North  of  Range  3 
East  of  the  Willamette  Meridian,  now  owned 
by  the  Kalama  River  Lumber  Company,  be 
sold  and  conveyed  to  the  Western  Timber 
Company  for  the  sum  of  $.50,000 ;  $25,000  to 
be  paid  at  the  sealing  and  delivering  of  a 
warrantee  deed  to  the  Western  Timber  Com- 
pany, and  $12,500  to  be  paid  with  notes  due 
on  or  before  one  year  from  date,  with  inter- 
est at  5  per  cent,  per  annum,  and  $12,i>00  to 
be  paid  with  notes  due  on  or  before  two  years 
from  date,  with  interest  at  5  per  cent  per 
annum.  It  Is  further  resolved,  that  the  cash 
and  notes  received  for  said  timber  lands  shall 
be  divided  between  the  stockholders  of  the 
said  Kalama  River  Lumber  Company,  accord- 
ing to  the  stock  held  by  the  said  stockholders, 
upon  the  surrendering  to  the  said  company 
their  stock,  duly  assigned  and  transferred  to 
Raid  company."  .\fter  the  adoption  of  said 
resolution,  Mr.  Hessey,  as  president  of  re- 
spondent company,  on  October  22,  1904,  de- 
livered a  signed  copy  thereof  to  Mr.  Tur- 
rish,  as  the  representative  of  the  appellant 
corporation,  and  also  handed  to  Mr.  Turrlsb 
the  minute  book  and  certain  papers  of  the 
respondent  corporation,  which  were  In  turn 
referred  by  Mr.  Tnrrish  to  the  attorneys  of 
the  appellant  coriH>ratlon,  who  afterwards 
prepared  a  written  opinion  thereon,  calling 
attention  to  certain  alleged  irregularities 
In  the  resolution  and  proceedings.  It  is  not 
necessary  to  state  these  objections  in  detail : 
the  principal  one  being  based  upon  the  fact 
that  the  board  of  directors  had  not  met  with- 
in the  state  of  Oregon.  Appellant's  attor- 
n^B  suggested  that  certain  steps  be  taken 
by  respondent  to  perfect  said  proceedinps 
and  to  pass  the  title.  Mr.  Turrish  handed 
their  written  opinion  containing  said  sug- 
gestions to  Mr.  Hessey,  who,  accompanied 
by  Mr.  Trip,  immediately  called  nt)on  said 
attorneys  and  procured  from  them  forms 
and  drafts  of  the  resolutions  and  proceedings 
which  they  had  recommended.  Mr.  Hessey 
and  Mr.  Tripp,  taking  these  documents,  left 
the  attorneys'  office  with  the  exi>re8sed  lu- 


tentloil  of  complying  with  tbeir  soggestlons 
and  completting  the  transfer.  In  the  mean- 
time Mr.  Tnrrish  provided  funds  for  the  cash 
payment  and  had  the  notes  for  the  unpaid 
purchase  money  properly  executed  and  in- 
dorsed In  accordance  with  the  suggestion  of 
Mr.  Hessey.  A  subsequent  meeting  of  the 
directors  of  the  respondent  corporation  was 
called  for  October  27,  1904,  at  which  time 
said  directors.  Instead  of  taking  the  step 
recommended  by  the  appellant's  attorneys, 
adopted  the  following  resolution:  "Resolved, 
that  the  resolution  adopted  at  a  special  meet- 
ing of  the  board  of  directors  of  the  Kalama 
River  Lumber  Co.,  on  the  21st  day  of  Oc- 
tober, 19M,  agreeing  to  sell  all  the  tlml>er 
lands  of  said  company  in  CowlitE  county, 
Washington,  to  the  Western  Timber  Com- 
pany, be  and  is  hereby  rescinded;  also  the 
resolution  dividing  the  cash  and  notes  be- 
tween the  stockholders  of  said  Kalama  River 
Lumber  Company  adopted  on  the  21st  day- 
of  October,  1004,  be  and  Is  hereby  rescinded.'" 
Subsequent  to  the  time  Messrs.  Hessey  and 
Tripp  had  conferred  with  appellant's  at- 
torneys, and  prior  to  the  meeting  of  Oc- 
tober 27th,  the  respondent  corporation  re- 
ceived by  wire  from  Portland,  Or.,  an  offer 
of  $70,000  for  the  land.  Notice  was  after- 
wards given  to  the  appellant  that  the  re- 
spondent's directors  had  adopte<l  the  re- 
scinding resolution  of  October  27th,  refusing 
to  complete  the  sale,  and  thereupon  this 
action  was  immediately  commenced. 

On  the  trial,  findings  of  fact  were  made. 
from  which  It,  In  substance,  appears  that 
the  resiwmleiit  owns  the  lands  in  Cowlitz 
county;  tliat  Henry  Turrish  Is  the  principal 
stockholder  of  the  appelUnt,  living  at  Du- 
luth,  Minn.,  and  at  the  solicitation  of  Mark 
Hessey,  president  of  respondent  corporation, 
offered  to  buy  said  lands  for  the  sum  of 
$50,U00,  one-half  cash,  the  balance  in  one  and 
two  years,  at  5  per  cent  interest ;  that  Mark 
Hessey,  president  of  respondent  called  said 
meeting  of  the  board  of  directors  at  Iron 
River,  Wis.,  on  October  21,  lOOi,  at  which 
meeting  three  directors  being  present,  the 
resolution  first  above  set  forth  was  unani- 
mously adopted;  that  said  resolution,  the 
minutes  of  said  meeting,  and  other  papers  of 
the  respondent  corporation  were  thereafter 
handed  by  said  Mark  Hessey,  president  of 
respondent,  to  said  Henry  Turrish,  and  by 
said  Henry  Turrish  were  handed  to  appel- 
lant's attorneys,  Washburn,  Bailey  &  Mitch- 
ell; that  on  October  22,  1904,  the  attor- 
neys  made  a  written  report  or  opinion  there- 
on, containing  certain  objections  to  the  form 
of  the  proceedings;  that  snid  written  opin- 
ion was  by  Mr.  Turrish  handed  to  Mr.  Hes- 
sey, and  thereafter  Mr.  Hessey  and  Mr. 
Tripp,  another  director  of  respondent,  cnllpd 
upon  said  attorneys  for  such  stockholders' 
resolutions,  directors' resolutions,  pro.xies,  etc., 
as  said  attorneys  desired  to  be  executinl : 
that  said  Ilus-sey  and  Tripp  left  said  at- 
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torneyg*  office  with  eatd  resolutions  and 
directions,  with  the  Intent  and  purpose  of 
railing  a  meeting  to  adopt  the  same ;  and  that 
sa'.d  parties  called  a  special  meeting  of  the 
hoard  of  directors,  which  was  held  in  Iron 
River,  Wis.,  on  October  27,  1904,  all  five 
directors  being  present,  at  which  time  the 
second  resolution  above  set  forth  was  adopt 
ed.  The  appellant  took  no  exceptions  to 
these  findings.  It,  however,  requested  the 
court  to  make  the  following  additional  find- 
ings, which  were  refused :  That  upon  rr 
celving  such  resolution  of  October  21,  1904. 
Mr.  Turrlsh,  on  behalf  of  the  appellant,  then 
and  there  assented  to  all  of  Its  condition' 
and  proceeded  to  comply  therewith  by  pro- 
curing the  notes  covering  the  deferred  pay 
ments,  and  that  at  no  time  thereafter  did 
appellant  alter  or  modify  the  same  or  refuse 
to  carry  out  the  terms  thereof;  that  at  the 
trial  appellant  offered  to  pay  Into  court 
at  such  time  as  the  court  should  direct, 
said  sum  of  $25,000,  for  respondent,  and  to 
deliver  the  notes  of  appellant  company  for 
$26,000,  payable  one-half  on  or  before  onr 
year,  and  one-half  on  or  before  two  years 
from  October  22,  1904.  To  the  court's  refusal 
to  make  these  findings  appellant  has  excited. 
Conclusions  of  law  being  made  In  favor  of 
respondent.  Judgment  was  entered  thereon, 
dismissing  the  action,  and  this  appeal  has 
been  taken. 

The  appellant  insists  that  the  trial  court 
erred  (1)  In  its  conclusions  of  law;  (2)  In 
Its  refusal  to  make  the  additional  findings 
requested  by  appellant;  (3)  In  its  refusal 
to  make  the  conclusions  of  law  recjuested 
by  appellant;  and  (4)  in  entering  Judgment 
for  respondent  and  refusing  to  enter  Judg- 
ment for  appellant.  The  respondent  corpora- 
tion was  formed  for  the  purpose,  among  other 
things,  of  buying  and  selling  timber  lands 
In  the  state  of  Washington.  The  directors 
were  therefore  acting  within  the  scope  of 
their  authority  when  they  agreed  to  sell 
said  lands.  It  appears  from  the  evidence 
that  all  of  the  capital  stock  of  the  respond- 
ent corporation  was  owned  by  Its  five  direct- 
ors, and  as  It  was  anticipated  that.  In  compli- 
ance with  the  suggestions  of  appellant's  at- 
torneys, all  of  said  directors  would  be  present 
at  the  second  meeting  of  October  27,  1904, 
said  attorneys  waived  any  objection  to  the 
fact  that  the  meeting  of  said  board  of  di- 
rectors would  be  held  In  the  state  of  Wis- 
consin and  not  In  the  state  of  Oregon ;  their 
view  being  that  all  stockholders  present 
would  be  estopped  from  denying  the  validity 
of  the  sale  or  transfer.  The  appellant  con- 
tends that  the  first  resolution  of  October  21, 
1904,  authorizing  the  sale  of  said  real  estate^ 
which  contains  all  the  essential  elements  of  a 
valid  written  memorandtuu  as  to  terms,  and 
which  was  signed  by  the  president  and 
sewetary  of  the  respondent  corporation,  con- 
stituted a  full  compliance  with  the  require- 
ment of  the  statute  of  frauds  as  being  a  mem- 


orandum in  writing  signed  by  the  party  to 
be  charged,  and  that  as  such  memorauduui 
had  been  made  and  so  signed,  the  respond- 
ent's contract  to  convey  can  be  specifically 
enforced.  We  think  the  resolution  was  a 
sufficient  written  memorandum  to  constitute 
a  compliance  with  the  requirements  of  the 
statute.  Browne  on  Statute  of  Frauds  (5tb 
Ed.)  t  340.  Texas  Ry.  Co.  v.  Gentry  (Tex. 
Sup.)  8  S.  W.  98;  Argus  Co.  v.  Mayor,  53 
X.  Y.  49.'5,  14  Am.  Rep.  296;  Tufts  v.  Ply- 
month  Gold  Mining  Co.,  14  Allen  (Mass.) 
407;  Central  Land  Co.  v.  Johnston  (Va.)  28 
S.  E.  nti;  Grimes  y.  Hamilton  County,  37 
Iowa,  200. 

It  is  contended  by  the  respondent  that, 
even  though  It  be  conceded  that  a  contract 
Imd  been  entered  into  between  it  and  the 
appellant,  and  although  It  had  slgnod  a  writ- 
ten uieiuorandum  thereof,  still  such  contract 
fannot  be  specifically  enforced  In  equity,  for 
the  reason  that  it  Is  not  mutual,  but  uni- 
lateral, and  that  the  respondent  should  not 
be  held  to  a  specific  perfornianee,  for  the 
reason  that  the  appellant,  not  having  signed 
any  written  memorandum  thereof,  could  not 
be  held  liable  In  an  action  for  the  purchase 
price.  In  answer  to  this  suKgestlon,  appel- 
lant contends  that,  by  promptly  filing  a  bill 
In  equity  and  demanding  specific  perform- 
ance, it  placed  Itself  In  a  position  to  have  a 
decree  rendered  in  favor  of  respondent,  for- 
cing It  to  pay  the  piux?hase  price.  As  the 
adoption  of  the  resolution  of  October  21, 
1904,  by  respondent,  was  a  sufficient  com- 
pliance with  the  requirements  of  the  stat- 
ute of  frauds,  we  think  the  contention  of  the 
appellant  that  the  contract  can  be  specif- 
ically enforced  must  be  sustained.  The 
weight  of  authority  seems  to  be  that  the 
statute  of  frauds  Is  satisfied  if  the  memoran- 
dum be  signed  by  the  party  defendant  in  an 
action  for  specific  performance.  The  party 
not  signing  is  not  bound  unless,  as  Is  held  by 
some  authorities,  he  has  accepted  the  same 
as  a  valid,  subsisting  contract.  Want  of 
mutuality  arising  from  the  failure  of  one 
party  to  sign  cannot  be  successfully  pleaded 
as  a  defense  by  the  other  party  who  did  sign, 
as  the  act  of  filing  a  bill  for  specific  per- 
formance binds  the  former,  and  makes  him 
liable,  and  renders  the  contract  mutual.  8e«^ 
Woodruff  v.  Woodruff  (N.  J.  Sup.)  16  Atl.  4, 
1  li.  R.  A.  380 ;  South,  etc.,  R.  R.  Co.  v.  H.  A. 
&  B.  R.  R.  Co.,  98  Ala.  400,  13  South.  082. 
39  Am.  St  Rep.  74 ;  Fry  on  Specific  Perform- 
ance of  Contracts  (3d  Ed.)  U  448-400 ;  Water- 
man on  Specific  Performance  of  Contracts. 
!  201 ;  Pomeroy  on  Specific  Performance  of 
Contracts  (2d  Bd.)  S  170.  " »  •  •  Equity 
will  not  direct  a  performance  of  the  terms 
of  the  agreement  of  one  party  when,  at  the 
time  of  such  order,  the  other  party  is  at 
liberty  to  reject  the  obligations  of  such 
agreement ;  yet,  as  In  a  case  where  an  agree- 
ment which  the  statute  of  frauds  requires  to 
be  in  writing  has  been  signed  by  one  of  the 
parties  only,  or  when  the  contract,   by  ita 
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t(>nns.  Rives  to  one  party  a  right  to  the  per- 
fonnaiM*  which  he  does  not  confer  upon 
the  other,  upon  the  filing  of  a  bill  for  en- 
foriemont  In  equity  by  the  party  who  was 
liefore  unboiuid,  he  thereby  puts  himself  un- 
der the  obliftatlou  of  the  contract.  The  con- 
tract then  ceases  to  be  unilateral ;  for  by  his 
own  act  the  unlmund  party  makes  the  con- 
tract uintual.  and  the  other  party  Is  enabled 
to  enforce  It."  2  Warvelle  on  Vendors,  p. 
748.  In  Perry  v.  Paschal,  103  Ga.  134,  29  S. 
K.  70.S,  the  Supreme  Court  of  Georgia  say.<t: 
"If  a  contract  for  the  sale  of  land,  required 
by  the  statute  of  frauds  to  be  in  writing,  is 
evidenced  by  a  writing  signed  by  one  party 
only,  but  sufficient  to  charge  the  party  slgn- 
iiiB,  such  party  would  be  bound  to  perform 
the  contract.  While  in  such  a  contract  there 
Is  want  of  mutuality  of  obligation,  still  If 
the  party  in  whose  favor  the  writing  is  exe- 
cnted.  though  not  bound  be<'ause  it  Is  not 
signed  by  him,  sees  proper  to  waive  his  right 
to  insist  upon  the  invalidity  of  the  contract, 
and  as  evidence  of  such  waiver  flies  a  pro- 
<eedlng  In  a  court  of  equity  to  enforce  it, 
thus  afflnuing  in  writing  his  willingness  to 
be  bound  by  the  stipulations  In  the  contract, 
be  will  b,v  such  proceeding,  though  previously 
not  hound,  put  himself  under  the  obligation 
of  the  contract.  The  contract  then  ceases 
to  be  unilateral ;  for  by  the  act  of  the  party 
who  was  In  no  way  originally  bound  by  the 
writing  the  contract  becomes  mutual,  and  the 
other  party  is  thereby  enabled  to  enforce  it 
against  him."  In  Engler  v.  Garrett,  59  Atl. 
<>48.  the  Court  of  Appeals  of  Maryland  sny: 
"Was  the  contract  mutual?  This  is  not  dis- 
puted in  the  pleading  or  in  the  evidence.  It 
is  said  that  it  Is  not  signed  by  the  plaintiff, 
but  this  is  not  necessary,  even  under  the 
statute  of  frauds,  which  only  requires  the 
signature  of  the  party  to  be  charged.  'There 
may  be  a  mutual  contract  to  which  both  par- 
ties have  given  their  assent  though  the  evi- 
dence of  such  assent  may  exLst  in  a  different 
form  as  to  the  two  parties.  As  to  one,  it  may 
be  verbal,  while  the  other's  is  expressed  by 
his  signature  In  writing.'  Waterman  on 
Specific  Pert  i  201.  The  testimony  as  to 
the  plaintiffs  acceptance  of  the  contract  is 
ample,  and.  besides  this.  If  there  had  been 
doubt  on  this  question,  it  disappeared  when 
he  filed  his  bill  to  enforce  it."  See.  also, 
Browne  on  Statute  of  Frauds  (5th  Kd.)  $ 
.106;  Brown  v.  Munger,  42  Minn.  482.  44 
X.  W.  519 :  Central  Land  Co.  v.  Johnson  (Va.) 
28  S.  E.  175;  Cummins  v.  Beavers  (Va.)  48 
S.  E.  801:  Miller  v.  Cameron,  45  N.  J.  Ecj. 
95.  15  Atl.  812,  1  L.  R.  A.  .5.j4. 

It  Is  contended  by  the  respondent  that  the 
resolution  adopted  by  Its  directors  on  October 
21.  IJKH,  did  not  constitute  a  contract  upon 
Its  part:  that  it  did  not  result  from  a  previ- 
ous oral  agreement,  but  that  it  was  merely 
an  offer  to  convey  ni»on  terms  named,  which 
offer  was  never  accepted  by  the  appellant, 
and  that,  by  reason  of  such  nonacceptance, 
no   contract    was,    in   fact,   made.    On   the 


other  band.  It  Is  contended  by  appellant  that 
the  resolution  of  October  21,  1004,  was  the 
result  of  a  previous  oral  agreement  entered 
into  by  Mr.  Turrisb  on  behalf  of  the  appel- 
lant corporation,  and  Mr.  Ilessey  on  behalf 
of  the  respondent  conwratiou,  and  which  was 
to  he  submitted  by  Mr.  Ilessey  to  the  re- 
spondent for  its  approval;  and  that  the 
resolution  constituted  a  valid  written  mem- 
orandum of  a  contract  which  api^eliant  never 
refused  to  iwrform.  The  trial  court,  when 
requested  by  the  api>ellant  to  find  that  it 
assented  to  all  tlie  terms  of  the  contract,  and 
proceeded  to  c»mply  therewith,  refused  to 
do  so.  It  failed  to  find  that  the  contract 
was  either  acn-epted  or  rejected  by  aiipellant 
Upon  the  evidence  we  think  the  court  should 
have  found  that  the  contract  was  accepted 
by  the  appellant  prior  to  the  adoption  of  the 
rescinding  resolution ;  that  it  was  at  all 
times  ready,  willing,  and  able  to  completely 
perfoinu  the  same,  and  we  now  make  such 
finding.  It  is  true,  there  is  a  conflict  of 
evidence  upon  this  Issue.  Witnesses  for  the 
appellant  testified  that  the  contract  was  ac- 
cepted, and  that  appellant  was  at  all  times 
ready,  able,  and  willing  to  complete  the  pur- 
chase, while  witnesses  for  tlie  resi)ondent 
testified  to  the  contrary.  We,  however,  re- 
gard the  testimoiij-  of  the  witnes-ses  for  ap- 
pellant as  the  most  convincing  on  this  ques- 
tion, it  being  strongly  corroborated  by  all 
the  surrounding  circiuustances.  Mr.  Ilessey 
and  Mr.  Tripp  certainly  did  not  call  upon  ap- 
pellant's attorneys  for  any  otlier  puri>ose 
than  that  of  procuring  copies  of  any  resolu- 
tions said  attorneys  might  desire  the  re- 
qmndent  to  adopt  in  completing  the  transfer. 
They  accepted  said  resolutions  and  left  said 
attorneys  with  an  apparent  intent  to  have 
them  adopted.  In  fact,  the  trial  c-ourt  found 
that  such  Intent  existe<l.  From  a  careful 
examination  of  the  entire  record,  we  find  no 
intention  or  desire  upon  the  part  of  resjwnd- 
ent  to  refuse  a  completion  of  the  contract, 
until  it  received  tlje  offer  of  $70,000  for  the 
laud,  when,  hoping  to  obtain  a  higher  price 
than  that  to  be  paid  by  appellant,  it  first 
conceived  the  Idea  of  rescinding  its  former 
resolutions  of  October  21st  and  refusing  to 
adopt  the  additional  resolutions  suggested  by 
appellant's  attorneys.  It  is  undisputed  that 
the  appellant  had  the  money  ready  to  make 
the  cash  payment,  and  bad  procured  the  ex- 
ecution of  the  notes  in  exact  accordance  with 
the  request  of  respondent. 

It  Is  further  contended  by  resi)ondent  that, 
as  Mr.  Turrish  was  not  an  officer  or  director 
of  the  appellant  corporation,  he  was  without 
authority  to  contract  In  its  behalf.  It  ap- 
pears that  the  acts  of  Mr.  Turrish  were 
ratified  by  the  a])pellant  corporation,  In  that 
It  executed,  and  Its  officers  and  stockholders 
indorsed,  the  promissory  notes  for  the  de- 
ferred payments  of  purchase  money.  It  has 
at  all  times  been  ready  to  make  the  cash 
payment,  deliver  said  notes,  and  perform  tlie 
contract  on   its  part    The  record  falls   to 
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allow  that  respondent  ever  made  any  demand 
of  performance,  nor  does  It  show  any  refusal 
by  appellant.  Respondent  has  again  ratified 
the  acts  of  Mr.  Turrlsh  by  its  prompt  pro- 
ctedure  in  bringing  and  prosecuting  this  ac- 
tion. Mr.  Turrlsh  is  shown  to  have  been  the 
principal  stockholder  of  the  appellant  cor- 
iraratlon,  to  hare  acted  as  its  manager,  and 
to  hare  at  all  times  controlled  its  business 
policy.  The  claim  of  want  of  authority  up- 
on his  part  seems  to  have  been  an  after- 
thought, conceived  by  respondent  for  the 
purpose  of  escaping  liability  in  this  action. 
We  think  it  is  in  no  position  to  make  any 
such  contention.  Resiiondent  contends  that 
the  contract  was  not  accepted  by  appellant, 
l)ecause  it  asked  the  adoption  of  further 
resolutions  by  respondent.  The  mere  fact 
that  appellant,  out  of  an  abundance  of  cau- 
tion, desired  further  steps  to  be  taken  look- 
ing towards  the  completion  of  the  transfer 
of  the  title,  does  not  show  any  refiisal  upon 
Its  part  to  accept  the  offer  of  respondent 
On  the  contrary,  it  indicates  an  opposite 
intention.  Had  respondent  tendered  the  ap- 
pellant an  unacknowledged  deed  for  the  land, 
it  would  be  just  as  reasonable  to  contend 
that  a  request  for  a  corrected  deed  would 
<-onstltute  a  refusal  by  appellant  to  accept 
the  contract  or  complete  its  performance. 
Our  view  Is  that  the  appellant's  acts  clearly 
Indicated  a  fixed  intention  to  accept  and  per- 
form the  contract,  rather  than  any  inclina- 
tion to  refuse  acceptance. 

Prom  a  careful  examination  of  the  entire 
record  and  the  authorities,  we  conclude  (1) 
that  the  resolution  of  October  21,  1904,  was 
a  sufficient  compliance  with  the  requirements 
of  the  statute  of  frauds ;  (2)  that  the  appel- 
lant at  no  time  refused  to  accept  or  per- 
form the  contract;  (3)  that  the  offer  of  re- 
spondent was  accepted  by  appellant  prior  to 
the  adoption  of  the  rescinding  resolution; 
and  (4)  that  the  contract  Is  one  that  can 
be  specifically  enforced  against  the  respond- 
ent. This  being  true,  the  trlol  court  erred 
In  dismissing  the  action.  It  is  ordered  that 
the  judgment  of  the  honorable  superior  court 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  a  decree  for  specific  i)er- 
formance.  In  accordance  with  the  prayer  of 
the  complaint 

MOl'NT,  C.  J.,  and  mTNBAR.  IIADLEY, 
RUDKIN,  ond  ROOT,  JJ.,  concur. 


CONNER   V.   CLAPP  et  al. 
(Supreme  Court  of  Wnsliington.    May  22,  lOOC.) 

1.  SPECific    Performance  —  CoNTBACTs    En- 
forceable—Optioxs. 

An  option  for  the  purchase  of  land  may  be 
Kpecifically  enforced  by  the  holder  thereof. 

[Ed.   Note. — For  cases  in  ]>oint.   see  vol.  44, 
Cent  Dijf.  Specific  Performonee,  §$  90.  ITS.] 

2.  Vendor  and  Pubchaseb— Bond  for  Deed 

— St'RRENDEK. 

After  the  giving  of  a  bond  for  a  deed,  the 
vendor  wished  to  procure  a  loan  on  the  proiierty 


to  take  up  an  outstanding  mortgage,  and  the 
prospective  mortgagee  insisted  that  the  mortgage 
should  have  priority  over  the  bond  and  that  the 
holder  of  the  bond  should  join  in  the  mortgage 
or  surrender  the  bond.  The  bond  was  surren- 
dered to  the  attorney  for  the  mortgagee,  with 
a  statement  that  the  parties  had  made  other 
arrangements.  Thereafter,  however,  the  par- 
ties proceeded  to  make  payments  and  improve- 
ments and  otherwise  act  as  if  the  bond  was 
still  in  full  force  and  effect.  Held,  that  there 
was  no  surrender  of  the  bond. 

Appeal  from  Superior  Court  Chehalls  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  James  F.  Conner  against  James 
M.  Clapp  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded,  with  directions  for  decree. 

Agnew  &  Israel,  S.  M.  Heath,  and  C  W. 
Hogdon,  for  appellant  J.  B.  Bridges  and 
Ben  Sheeks,  for  respondents. 

RUDKIN,  J.  This  case  was  before  this 
court  on  a  former  appeal.  Conner  v.  Clapp. 
37  Wash.  299,  79  Pac.  929.  In  addition  to 
the  statement  of  the  case  contained  in  the 
opinion  then  filed,  we  deem  it  sufficient  to 
say  that  the  plaintiff,  by  bis  amended  com- 
plaint, seeks  the  specific  performance  of  the 
bond  for  a  deed  there  referred  to.  It  is 
admitted  by  the  pleadings,  established  by 
the  proofs,  and  was  found  by  the  court  on 
the  former  trial,  that  the  bond  for  a  deed 
was  executed  and  delivered;  that  the  plain- 
tiff Is  In  possession  of  the  property ;  that  he 
paid  12,000  of  the  purchase  price  on  and 
prior  to  the  delivery  of  the  bond,  and  that 
he  has  made  permanent  and  lasting  improve- 
ments on  the  land  of  the  value  of  $3,500, 
In  addition  to  the  payment  of  considerable 
sums  as  taxes,  assessments,  and  for  insur- 
ance. After  the  case  was  remanded,  the 
pleadings  were  amended,  and  the  case  was 
submitted  to  the  court  on  the  testimony  tak- 
en at  the  former  trial.  The  court  stated 
that  It  could  consistently  reach  no  other  con- 
clusion than  that  announced  on  the  former 
trial,  and  dismissed  the  action.  From  the 
judgment  of  dismissal  this  appeal  is  proae- 
cuted. 

We  will  now  briefly  consider  the  varlotis 
objections  urged  by  tiie  respondents  against 
the  specific  performance  of  the  contract  It 
Is  first  contended  that  the  bond  was  a  mere 
option,  and  that  specific  performance  will  not 
be  decreed.  Conceding,  for  the  purpose  of 
this  case,  that  the  bond  was  a  mere  option, 
the  conclusion  contended  for  by  the  respond- 
ents does  not  necessarily  follow.  "The  giver 
of  the  option  has  often  sought,  and  some- 
times successfully,  to  resist  performance  by- 
urging  that  as  the  party  holding  the  option 
was  not  conuiellnble  to  exercise  It  affirmative- 
ly. It  would  be  Inequitable  to  require  perform- 
ance by  the  other.  In  a  majority  of  the  more 
ret-eut  ca-ses,  the  courts  have  recognized  the 
plea  only  to  overrule  and  disallow  It  It  Is 
now  clearly  recognized  law  that  specific  per- 
formance will  not  be  refused  on  such  grounds. 
'An  optional  agreement  to  convey  or  renew 
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a  lease,  wlthont  any  covenant  or  obligation  to 
purchase  or  accept,  and  without  any  mutuali- 
ty of  remedy,  will  be  enforced  In  equity  if 
It  Is  made  upon  proper  consideration,  or 
forms  part  of  the  lease  or  othnr  contract  be- 
tween the  itartles  that  may  be  the  true  con- 
sideration for  ft'"  21  Am.  ft  Eng.  Enc.  of 
Iiaw  (2d  Ed.)  p.  928.  From  what  has  been 
said  it  sufficiently  appears  that  the  bond  in 
suit  was  supported  by  an  adequate  considera- 
tion, and  this  brings  the  case  within  the  rule 
Just  stated.  Lawrence  v.  Pederson,  34  Wash. 
1,  74  Pac.  1011,  cited  by  the  resixtndents, 
is  not  in  point  In  that  case  it  was  held 
that  a  mining  broker  did  not  comply  with 
his  contract  to  procnre  a  purchaser  by  simply 
procuring  a  person  who  took  an  option  on  the 
property.  The  right  of  the  holder  of  the 
option  to  enforce  specific  performance  was 
not  there  InTolved  or  considered.  This  ob- 
jection rests  substantially  on  the  some  basis 
as  the  next  'fIz->  that  specific  performance 
will  not  be  decreed  because  the  appellant  did 
not  sign  the  bond  and  was  not  bound  thereby, 
and  because  specific  performance  could  not 
be  decreed  against  him.  This  question  was 
fally  considered  by  this  court  In  the  recent 
case  of  Western  Timber  Co.  v.  Kalama  River 
liOmber  Co.  (filed  May  15,  1006),  85  Fac.  338, 
and  was  decided  adversely  to  the  respondents. 
The  next  contention  Is  that  the  bond  was 
surrendered  and  canceled  by  the  voluntary 
act  of  the  parties.  At  the  time  of  the  con- 
veyance of  the  property  to  respondents.  It 
was  subject  to  a  mortgage  in  the  sum  of 
$3,500,  which  was  afterwards  reduced  to 
^2,600.  In  the  latter  part  of  December,  1901, 
and  the  early  part  of  January,  1902,  the  re- 
spondents were  negotiating  for  a  loan  on  the 
property  in  the  sum  of  |2,500  to  take  up  this 
mortgage.  The  mortgagee  insisted  that  the 
new  mortgage  should  have  priority  over  the 
bond  for  a  deed,  and  that  the  appellant  should 
Join  in  the  mortgage  or  surrender  his  bond. 
With  the  view  of  effecting  this  object  the 
appellant  and  the  respondent  J.  M.  Clapp 
went  together  to  the  office  of  the  attorney  for 
the  mortgagee.  The  appellant  turned  the 
bond  over  to  the  respondent  Clapp,  and 
stated  that  the  bond  had  been  surrendered 
and  that  they  had  made  other  arrangements. 
It  is  not  seriously  contended  that  any  other 
arrangements  were,  In  fact  made  at  that 
time ;  at  least  the  respondents  do  not  Indicate 
what  tbey  were.  The  appellant  contends 
that  this  was  done  solely  for  the  purpose  of 
satisfying  the  attorney  for  the  mortgagee, 
and  we  think  this  contention  must  prevail, 
as  any  other  view  of  the  case  is  utterly  In- 
consistent with  the  subsequent  conduct  of  the 
parties.  Thus,  after  this  alleged  surrender, 
the  appellant  wrote  the  respondent  in  regard 
to  other  Improvements  be  was  about  to  uialce 
on  the  premises,  to  which  no  objection  was 
apparently  made.  On  July  1,  1002,  six 
months  after  the  alleged  surrender,  the  re- 
-spondent  J.  M.  Clapp  wrote  tbe  appellant  that 
the  interest  was  45  days  overdue,  ai)d  that  If. 


a  settlement  In  full  was  not  made  by  August 
1st  other  arrangements  would  have  to  be 
made.  These  facts  are  wholly  Inconsistent 
with  the  claim  that  the  bond  bad  been  sur- 
rendered several  months  before.  Indeed,  tlie 
respondent  J.  M.  Clapp  testified  that  after  he 
and  the  appellant  left  the  office  of  the  attor- 
ney for  tbe  mortgagee,  be  offered  to  return 
the  bond  to  the  appellant  but  the  api)ellant 
refused  to  accept  the  same,  stating  that  he 
bad  no  furthor  use  for  it  Aside  from  the 
alleged  surrender,  it  is  not  claimed  that  the 
respondents  took  any  steps  to  forfeit  the  bond 
by  suit  tender  of  a  deed,  or  otherwise. 
Stein  V.  Waddell,  37  Wash.  634,  80  Pac.  184. 
As  stated  by  the  respondents  in  their  brief, 
"the  record  in  this  case  shows  some  loose 
and  unbusinesslike  transactions  between  the 
parties,"  and  In  view  of  endb  conduct  and  the 
payment  of  a  considerable  portion  of  the  pur- 
chase price,  and  the  making  of  large  expendi- 
tures upon  the  property,  we  think  that  equity 
and  good  conscience  demand  that  specific  per- 
formance should  be  decreed.  We  were  of  this 
opinion  on  the  former  appeal,  but  Inasmuch 
as  the  respondents  might  desire  to  offer  far- 
ther testimony  on  the  issue  of  specific  per- 
formance which  they  did  not  deem  material 
on  the  Issue  then  before  the  court,  we  refrain- 
ed from  directing  a  final  Judgment  or  express- 
ing any  opinion  on  the  merits. 

The  respondents  complain  that  the  prop- 
erty has  increased  In  value,  and  that  the  ap- 
pellant Is  only  seeking  to  take  advantage  of 
an  Increase.  Undoubtedly  this  circumstance 
Is  a  source  of  much  litigation ;  but  we  might 
well  ask :  Are  not  the  respondents  prompted 
by  the  same  motive  in  their  defense?  Had 
the  value  of  this  property  decreased  below 
the  amount  due  on  the  bond  for  a  deed,  would 
the  respondents  be  now  resisting  specific  per- 
formance? 

Finally,  It  Is  contended  that  the  tender 
was  insufficient  It  is  claimed  that  the  bond 
called  for  $6,500  and  Interest  whereas  the 
appellant  tendered  only  $5,500  and  interest 
It  Is  clearly  shown  by  the  proof  that  the 
amount  to  be  paid  was,  in  fact,  $5,500.  The 
respondents  contend  that  this  proof  was  in- 
competent, and  that  it  went  in  under  their 
objection.  However  this  may  be,  the  objec- 
tion could  not  reach  the  testimony  of  the 
respondents  themselves,  which  clearly  and  un- 
equivocally shows  that  the  consideration  was. 
In  fact,  $5,500.  In  consideration  of  the  entire 
record,  we  are  satisfied  that  the  appellant 
was  entitled  to  the  relief  demanded.  At  the 
time  of  the  former  trial  there  was  a  mortgage 
on  the  property;  but  this  mortgage  has  since 
matured  and.  If  not  already  paid,  the  court 
below  can  make  provision  for  Its  payment 
As  to  the  form  of  the  deed,  tbe  appellant  is 
only  entitled  to  a  deed  of  special  warranty 
against  the  acts  of  the  respondents  and  those 
claiming  under  tliem. 

The  Judgment  is  reversed,  and  the  case  re- 
manded, with  directions  to  the  court  below 
to.  ascertain  the  amount  due  the  respondents 
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under  tbelr  bond,  to  wblch  mm  will  be  added 
any  amounts  tbe  respondents  may  have  paid 
by  way  of  taxes,  assessments,  or  for  insur- 
ance on  tbe  property  in  controversy.  Upon 
the  payment  of  such  sums,  the  court  will 
enter  a  decree  of  specific  performance.  If 
the  court  finds  that  the  niipellant  lias  made  a 
good  and  sufficient  tender  of  the  amount  due, 
and  that  such  tender  has  been  kept  good,  no 
Interest  will  be  allowed  after  the  date  of  the 
tender.  Otherwise  interest  will  be  allowed  to 
the  date  of  tbe  Judgment. 

MOUNT,  C.  .T.,  and  FULLEIITOX.  HAD- 
LET,  DUNBAR,  ROOT,  and  CROW,  JJ., 
concur. 


STATE  ex  rel.   HARLAN  v.   CENTRALIA- 

CHEHALIS    EI.ECTRIC   RX.    & 

POWER   CO. 

(Supreme  Court  of  Washington.    May  19,  190C.) 

1.  Emikert  Domain— Necessity. 

A  corporation  organized  to  construct  and 
operate  electric  street  railways  in  two  cities  and 
a  connecting  electric  railway  will  not  be  de- 
nied the  right  to  proceed  to  condemn  land  to 
be  flooded  in  connection  with  a  water  power  to 
<-reate  electricity  because  it  has  not  obtained 
franchises  from  the  cities  and  a  right  of  way 
between  them,  and  so  has  not  shown  that  the 
power  will  be  needed  for  a  public  purpose;  but 
jt  is  enough  that  it  has  obtained  the  greater  part 
of  its  rigiit  of  wa.v,  that  it  is  nogotiating  with 
the  cities  for  the  franchises,  that  the  terms 
thereof  have  been  practically  agreed  on,  and 
tliat  it  is  procee<ling  diligently  with  such  mat- 
tens;  nothing  being  shown  that  will  prevent 
ultimate  accomplishment. 

2.  Same— PrBMc  Purpose. 

Though  the  articles  of  incorporation  show- 
that  some  of  the  objects  for  which  a  corpora- 
tion was  formed  were  purely  private,  it  may 
exerc-ise  the  power  of  eminent  domain ;  its 
Iietition  and  testimony  showing  that  it  desires 
to  condemn  for  the  purpose  of  obtaining  power 
to  carry  on  its  business  as  a  public  carrier. 

3.  Same— Nece881ty--Evidenoe. 

The  general  statement  in  the  testimony  of 
the  president  of  an  electric  railway  company, 
pun'osing  to  erect  a  dam  of  a  certain  height  to 
create  iiower  and  seeking  to  condemn  land  wliicli 
the  dam  will  cause  to  be  flooded,  that  all  the 
jjower  wliich  could  be  developed  by  the  dam 
would  be  required,  and  that  if  the  company 
could  get  along  with  less  it  would  be  satislied 
to  take  less,  is  sufficient,  without  any  estimate 
of  horse  power  re<iuired  or  proposed  to  be  de- 
veloped, in  the  .ihsence  of  controverting  evi- 
dence, to  jnstify  tlie  flnding  that  no  more  was 
proposed  to  be  taken  by  condemnation  than  the 
necessities  required. 

4.  Same— I'owKB  kob  Electbic  Railway— I^- 

CATIOX. 

ITnder  Laws  1003,  p.  300,  c.  175.  {  2,  pro- 
viding that  an  ele<rtric  railway  company  may 
appropriate  property  for  right  of  way  or  for 
any  corporate  purpose,  and  imposing  no  limita- 
tion as  to  loc-ation,  it  may  (-ondemu  land  for 
l>ower  purposes,  however  distant  from  tiie  rail- 
way. 

The  Centrnlla-Ohehalls  Electric  Railway  & 
I'ower  Company  brought  an  action  to  con- 
demn land  of  Slarlan  E.  Harlan.  An  order 
in  favor  of  the  company  was  made  therein, 
and  a  writ  of  review  Is  brought,  on  relation 
of  Harlan,  to  review  such  order.    Affirmed. 


H.  S.  Elliott  and  E.  M.  Green,  for  rolatur. 
W.  W.  Langhorue,  for  re»i)«ndent. 

FULLERTON,  J.  The  respondent,  the 
Ceutralia-Chehalis  Electric  Railway  &  I'owcr 
Company,  is  a  corporation  organized  under 
tlie  laws  of  tlie  state  of  Washington.  Th» 
objects  for  which  the  corporatiou  was  form- 
ed, as  recited  in  Its  articles,  are  many  and 
somewhat  varied,  and  those  of  a  publi-j  and 
quasi  public  nature  are  commingled  with 
those  that  are  purely  private.  Its  prhiuiry 
l)uri)ose.  however,  according  to  the  testimony 
of  its  promoter,  is  to  build,  equip,  and  operate 
electric  street  railways  in  the  cities  of  tTie- 
haiis  and  Centralia,  and  an  electric  railway 
between  tliose  two  cities,  to  be  connected  to 
and  oi)erated  with  the  street  railways,  for 
the  purposes  of  carrying  passengers  and 
freight  for  hire.  For  the  purpose  of  generat- 
ing the  necessary  electric  current  to  operate 
its  railways  the  respondent  sought  to  create 
a  water  power  on  the  Chehalls  river.  It 
purposes  to  erect  at  the  site  selected  a  dam 
across  the  river  some  00  or  65  feet  high, 
which  will  at  once  create  the  necessary  fail 
for  power  purposes  and  provide  a  storage 
basin,  which  can  be  drawn  upon  during  the 
dry  season,  when  the  natural  flow  of  the 
river  may  be  insufflcieut  to  produce  the  re- 
quired power.  The  dam,  when  constructed, 
will  cause  the  water  to  back  up  and  over- 
flow a  considerable  area  of  laud  not  now 
covered  by  water,  a  part  of  which  belongs 
to  the  relator.  The  respondent  was  unable 
to  agree  with  the  relator  as  to  the  compensa- 
tion to  be  paid  for  tbe  land  taken  and  dam- 
aged belonging  to  him,  and  brought  an  ac- 
tion to  condemn  under  the  statutes  of  emi- 
nent domain.  After  a  hearing  the  court 
made  the  preliminary  order  adjudging  the 
use  to  which  the  respondent  Intended  to  ajn 
ply  the  property  to  be  a  jmbllc  use.  that 
a  necessity  existed  for  its  taking,  and  or- 
dered tlie  question  of  the  amount  of  compen- 
sation to  be  paid  the  relator  to  \>e  submit- 
ted to  the  determination  of  a  jury.  This 
proceeding  was  brought  to  review  that  order.. 

The  relator  first  contends  that  tbe  use  to 
which  the  respondent  contemplates  putting 
the  property  is  not  a  public  use.  The  re- 
lotor  does  not  deny,  of  course,  that  the- 
oteratlon  of  a  system  of  electilc  railway  be- 
tween and  within  the  cities  of  Centralia  and 
Chehalls  for  the  purposes  of  carrying  pas- 
sengers and  freight  for  hire,  would  not  be 
a  public  use  within  the  meaning  of  the  stat- 
utes and  the  Constitution ;  nor  does  he  con- 
tend that  It  Is  be.vond  the  powers  of  the- 
court  to  condemn  his  land  for  the  purposes- 
of  creating  the  necessary  power  to  operate- 
that  system.  But  he  says  that  the  respond- 
ent has  not  proceeded  far  eiioiigh  with  Its 
scheme  to  demonstrate  that  it  will  l>e  per- 
mitted to  construct  and  operate  its  propos«<I 
mllways,  since  it  was  made  to  appear  by 
the  evidence  that  It  had  not  procured  fran- 
chises from  the  cities  of  Centralia  and  Che-- 
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halls  permitting  it  to  couBtruct  its  proposed 
railways  -within  their  boundaries,  nor  a  com- 
plete right  of  way  between  the  two  cities. 
The  relator  argues  that,  inasmuch  as  the 
resi>ondent  cannot  construct  its  i)ropo8ed  road 
until  It  procures  these  franchises  and  this 
right  of  way,  it  Is  not  In  a  position  to  say 
that  this  power  will  be  needed  by  It  at  all, 
and  hence  it  ought  not  to  be  permitted  to 
condemn  his  laud  until  it  is  certain  that 
the  land  will  be  needed.  On  the  question  of 
the  progress  the  respondent  had  made  in 
this  direction,  the  record  disclosed  that  it 
had  procured  a  right  of  way  for  its  road 
over  all  the  distance  between  the  two  cities, 
except  over  a  tract  about  80  rods  in  width, 
«nd  that  for  this  it  was  negotiating  with  the 
owner  who  was  a  resident  of  another  county. 
It  appeared,  also,  that  it  was  then  negotiat- 
ing with  each  of  the  cities  for  franchises; 
that  in  each  of  them  the  terms  of  the  fran- 
chise to  be  gi'anted  had  been  practically 
agreed  upon,  and  that  ordinances  had  been 
drawn  and  Introduced  granting  to  the  re- 
spondent a  franchise  In  accordance  with 
those  terms  which  iiad  passed  to  the  second 
reading,  and  that  in  one  of  the  cities  it  bad 
deposited  a  considerable  sum,  to  be  for- 
feited in  case  it  did  not  carry  out  the  con- 
ditions imposed  by  the  franchise  which  might 
be  granted  it.  In  fact,  it  was  admitted  by 
the  relator  on  the  hearing  tliat  the  respond- 
ent was  proceeding  diligently  in  its  effort  to 
put  Itself  in  a  position  to  commence  at  onco 
the  mechanical  construction  of  its  road. 
It  seems  to  us  that  the  respondent  had  pro- 
feedeil  far  enough  to  sliow  tliat  its  Immedinte 
purpose  was  to  apply  the  power  it  sought 
to  create  by  the  appropriation  of  the  relator's 
property  to  a  pnblic  use.  This  was  its  de- 
clared purpose,  and  its  acts  in  so  far  as  it 
had  actually  proceeded  pointed  to  that  end. 
Moreover,  it  is  manifest  that  an  enterprise 
of  this  chamcter  cannot  be  completed  all 
at  once.  Being  made  up  of  several  parts.  It 
must  l>e  completed  in  parts.  Why,  then, 
should  one  part  be  deemed  of  more  impor- 
tance than  another?  Why  may  not  the  city 
n«  well  say  that  it  will  not  grant  the  fran- 
chise nntil  the  resiwndent  has  produced  the 
l>ower  as  the  court  may  say  that  it  will  not 
prant  the  right  to  procure  the  power  until 
tlie  franchise  is  granted?  If  the  city  did  so 
sny.  and  the  court  should  hold  with  the 
relator,  it  is  plain  that  the  enterprise  has 
reached  a  point  beyond  which  It  cannot  pro- 
c-eeA.  But  we  think  there  is  no  reason  for 
«ueh  a  holding.  We  think  that  when  it  is 
iiinde  to  appear  that  a  promoter  of  an  enter- 
prise of  this  kind  is  proceeding  diligently 
with  it.  and  nothing  is  shown  to  hare  occur- 
red that  will  prevent  its  ultimate  accomplish- 
ment, the  court  ought  not  to  deny  the  right 
to  acquire  by  coudmunation  an  essential 
part  merely  because  there  is  a  possibility  that 
the  entei-prise  cannot  be  carried  to  comple- 
tion. Tliere  is  no  danger  that  the  property 
condemned  will  be  api>lied  to  uses  foreign  to 


the  puri^oses  for  which  it  is  condemned. 
The  property  does  not  become  the  private 
proiKjrty  of  the  condemning  corporation,  in 
the  sense  that  it  can  appropriate  it  to  uses  of 
a  private  nature.  It  must  use  It  ^or  the 
purposes  for  which  it  condemns  it,  or  cl.>i<' 
submit  to  its  reversion  at  the  suit  of  tlie 
state.  Teople  v.  Pittsburgh  R.  B.  Co.,  .hJ 
Cal.  604 ;  2  Lewis  on  Eminent  Domain,  §  504 
et  seci. 

The  relator  next  contends  that  the  resi)oud- 
ent  should  not  be  permitted  to  exercise  the 
right  of  eminent  domain  because  its  articles 
of  incorporation  show  that  some  of  the  ob- 
jects for  which  it  was  incorporated  are  pure- 
ly of  a  private  nature,  and  that  to  permit  it 
to  condemn  property  at  all  is  to  permit 
private  property  to  be  taken  for  a  private 
use.  There  are  cases  which  maintain  the 
doctrine  that  a  statute  authorizing  the  con- 
demnation of  property  for  uses  a  part  of 
which  only  are  of  a  public  nature  Is  in  viola- 
tion of  tlie  rule  that  private  property  can- 
not be  taken  for  private  use,  and  hence  can- 
not be  enforced.  Gaylord  v.  Sanitary  Dis- 
trict of  Chicago,  204  Hi.  r>7«,  68  X.  E.  522, 
63  L.  R.  X  582,  08  Am.  St.  Rep.  235 ;  Uyer- 
son  V.  Brown,  35  Mich.  3:53,  24  .iVm.  Rep.  564. 
And  there  are  cases  which  deny  the  right  to 
condemn  when  the  avowed  purpose  as  set 
out  in  the  petition  Is  to  condeum  for  uses 
some  of  whidi  are  private.  Harding  v.  Good- 
lett,  3  Yerg.  (Teim.)  41,  24  Am.  Dec.  546. 
But  in  'this  case  the  respondent  asks  in  its 
petition  to  condemn  for  the  public  uses  only 
re<'ited  In  its  articles  of  incorporation,  mak- 
ing no  mention  of  tliose  which  are  purely 
private.  If  a  private  use  is  combined  with  a 
public  one  in  such  a  way  that  the  two  cannot 
be  separated,  then  uniiuestionably  the  riglit 
of  eminent  doumin  could  not  be  invoked  to 
aid  the  enteri)rise;  but  it  has  been  said,  and 
it  seems  to  us  that  It  is  the  better  reason, 
that,  where  tlie  two  are  not  so  combined  as 
to  be  insopai-able,  the  g<K)d  may  be  separated 
from  the  bad,  and  the  right  exercised  for  the 
uses  that  are  public.  Irrigation  Co.  v.  Klein, 
<»  Kan.  484,  Om  Pac.  (»4;  Brown  v.  Gerald 
(Me.)  61  Atl.  785,  70  L.  R.  A.  472.  In  the 
first  of  these  cases  the  court  said:  "We  see 
no  greater  reason  for  denying  to  a  private 
corporation  tbe  jwwer  of  eminent  domain  for 
tile  promotion  of  a  public  use.  because  by  its 
charter  it  is  also  autliorized  to  engage  in  a 
private  enterprise,  than  to  deny  to  a  private 
person  the  same  power  because  he  is  in- 
herently endowed  with  tlie  same  authority." 
Furthermore  it  was  held  In  the  case  of  In 
re  Niagara  Falls  &  WhIrl|K)ol  U.  Co.,  108  N. 
Y.  37.">,  15  N.  E.  420,  that  in  determining  the 
<luestIon  of  publi<'  use  "the  courts  are  not 
confined  to,  and  it  is  not  to  be  tested  ex- 
clusively by,  the  description  of  those  objects 
and  imrposcs  as  set  forth  In  the  articles  of 
association,  but  evidence  aliunde,  showing 
the  actual  business  i>roiM>sed  to  be  conducted, 
may  be  considered."  And,  tills  being  true, 
we  tliluk  it  must  be  true,  also,  that  when  a 
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corporation,  whose  articles  disclose  purposes 
some  of  which  are  public  and  some  of  which 
are  not,  seeks  to  exercise  the  right  of  emi- 
nent domain,  we  may  look  to  Its  application 
and  the  evidence  introduced  at  the  hearing  to 
determine  what  its  real  purposes  are.  Meas- 
ured by  this  test  there  can  be  no  question 
as  to  the  purposes  of  the  respondent  corpo- 
ration; for  both  Its  application  and  the  tes- 
timony show  that  it  desires  this  power  that 
It  may  further  its  business  as  a  common 
carrier.  But,  while  the  exercise  of  this 
right  of  eminent  domain  must  be  guarded 
jealously,  so  that  the  private  property  of  one 
person  may  not  be  taken  for  the  private  use 
of  another,  after  all  is  said  and  done,  the 
power  to  prevent  property  taken  for  a  pub- 
lic use  from  being  subsequently  diverted  to 
a  private  use  must  rest  rather  In  the  super- 
visory control  of  the  state  than  In  caution  In 
permitting  the  exercise  of  the  iwwer.  Prop- 
erty taken  for  a  public  use  by  a  corporation 
organized  solely  to  promote  a  public  business 
may  be  as  easily  diverted  by  It  to  a  private 
use  as  It  may  by  one  having  both  public  and 
private  objects.  It  Is  not  the  object  for 
which  a  corporation  is  formed  that  prevents 
it  from  wrongdoing.  The  preventive  rests 
In  the  power  of  the  state  to  compel  the  law- 
ful exercise  of  Its  granted  privileges. 

It  is  next  said  that  there  is  no  proof  that 
the  necessities  of  the  respondent  require  the 
use  of  all  of  the  property  it  proposes  to  take. 
It  Is  true  that  the  evidence  does  not  give  the 
estimated  horse  power  required  to  operate 
the  respondent's  proposed  public  facilities, 
nor  does  it  give  an  estimate  of  the  horse 
power  it  is  proposed  to  develop;  but  the 
president  of  the  company,  while  testifying, 
stated  generally  that  all  that  could  be  de- 
veloped by  the  dam  proposed  would  be  re- 
quired, and  that,  if  the  company  could  get 
along  with  less,  It  would  be  Batlsfie<l  to  take 
less.  Inasmuch  as  there  was  no  evidence  of- 
fered to  controvert  this  statement,  we  think 
is  sufficient  to  Justify  the  finding  that  no 
more  Is  proposed  to  be  taken  than  the  neces- 
sities require. 

Finally,  it  Is  said  that  nothing  but  land 
adjacent  to  the  right  of  way  may  be  taken 
for  the  use  of  a  railway  company,  and  that 
the  lands  In  question  here  are  not  adjacent 
to  the  railway  the  respondent  proposes  to 
construct.  T'nder  the  earlier  statutes  re- 
lating to  eminent  domain  there  would  be 
much  In  this  contention ;  but  the  several  sub- 
sequent statutes  conferring  tlie  power  of 
eminent  domain  on  electric  railway  com- 
panies provide  that  they  shall  have  the  right 
to  appropriate  lands  for  a  right  of  way  and 
"other  corporate  purposes,"  without  limita- 
tion as  to  the  locality.  See  Laws  1!K)3.  p. 
36C,  c.  175,  {  2.  It  seems  to  us  that  this  Is 
broad  enough  to  permit  the  condemnation  of 
land  for  power  purposes,  however  distant  it 
may  be  from  the  proiwRed  railway.  Con- 
trary to  the  statement  of  the  relator  that  the 
public  have  no  Interest  in  the  cost  of  the  pow- 


er the  respondent  uses  to  operate  Its  rail- 
way, we  think  the  public  have  a  vital  In- 
terest In  that  cost.  The  public  Is  Interested 
in  cheap  transportation,  and,  since  the  use 
of  the  facilities  nature  has  afforded  will  help 
acquire  cheap  transportation,  the  law  should 
be  construed  rather  to  enable  their  use  than 
to  permit  them  to  waste  In  idleness.  The 
principle  Is  distinguishable  from  the  princi- 
ple of  the  cases  holding  that  a  station  for 
a  power  bouse  or  coal  beds  cannot  be  con- 
demned. In  this  case  there  is  no  other 
source  from  which  power  can  be  derived 
without  an  expense  which  is  prohibitive  of 
the  enterprise,  while  In  the  other  cases  the 
situation  was  wanted  because  of  Its  conveni- 
ence, not  because  of  necessity. 
The  order  of  the  court  will  stand  affirmed. 

MOUNT,  C.  J.,  and  CROW,  ROOT,  HAD- 
LET,  RUDKIN,  and  DUNBAR,  JJ.,  concur. 


STONE  et  al.  v.   MOODY  et  ux. 
(Supreme  Court  of  Washington.    May  25,  1906.) 
On  rehearing.    Reversed  and  remanded. 
For  former  opinion,  .see  84  Pac.  617. 

PER  CURIAM.  After  additional  written 
argument  and  further  consideration,  we  have 
reached  the  conclusion  that  this  case  should 
be,  and  it  Is  hereby,  remanded  for  a  new 
trial.  Either  party  may  have  the  privilege 
of  using  the  evidence  before  the  court  on 
the  former  trial  in  so  far  as  the  same  Is 
available  and  desired,  and  may  Introduce 
such  further  evidence  as  seems  advisable. 


CADMAN  V.  SMITH. 

(Supreme  Court  of  Oklahoma.    Sept  6,  1003. 
Rehearing    Denied    Jan.    C,    1906.) 

1.  Taxation  —  Colixction  —  Authobitt  to 
Collect  — County  Tbeasuber  —  Poweb  to 
Collect  Taxes. 

In  this  territory  the  county  treasurer'* 
authority  to  proceed  to  the  collection  of  the 
taxes  enumerated  upon  the  tax  list  is  derived 
from  the  warrant  of  the  county  clerk  directing 
such  collection,  and  not  from  the  provisions  of 
the  statute. 

2.  Same— Clerk's  Wabbant— Sufficiency. 

The  warrant  of  a  county  clerk  to  the 
treasurer,  directing  the  collection  of  taxes  in 
the  following  form :  "You  are  hereby  notified 
to  collect  in  a  manner  prescribed  and  the 
time  provided  by  the  statiitea  of  Oklahoma  ter- 
ritory the  taxes  contained  within  these  rolls, 
levied  according  to  law,  and  extended  into 
their  several  respective  funds.  Witness  my 
hand  and  seal  at  Perry,  the  coantv  seat  of 
Noble  county,  tliis  28th  day  of  October,  1898. 
Alien  Daniels,  County  Clerk  of  Noble  County. 
[Seal]" — held,  a  sufficient  warrant  of  authority. 
[Rd.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  H  1058-1064.] 

3.  Same  —  Sale  of  Land  —  Notice  —  Delin- 
quent Tax  List- Publication. 

A  statute  requiring  the  publication  of  a  de- 
linquent tax  sale  notice  once  a  week  for  three 
consecutive  weeks  means  21  days,  and  a  sale 
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of  leal  estate  by  a  countr  treaanrer  for  delin- 
quent taxes,  where  notice  of  such  sale  has  been 
given  for  a  period  less  than  21  days  prior  to 
such  sale,  is  void,  and  a  tax  deed  to  land  so  sold 
is  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  {  1340.] 

4.  Same— I^iMiTATioNS— Tax    Titi;eb— Rxiiov- 

Ai.  OF  Cloud. 

The  patent  owner  of  real  estate,  who  re- 
mains in  iwssesaion  thereof  until  the  right  of 
the  holder  of  a  tax  deed  to  the  same  is  barred 
of  a  right  of  action  to  recover  possession  thereof, 
may  maint.nin  an  action  to  remove  a  cloud  from 
his  title  because  of  such  tax  deed,  where  the 
grounds  of  snch  action  are  that  such  tax  deed  is 
void. 

(Syllabus  by  the  Court.) 

Error  from  District  Court.  Xoble  County; 
before  Justice  Bayard  T.  Hainer. 

Action  by  W.  T.  Suilth  against  Netta  B. 
Cadnian.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

H.  A.  Johnson,  for  p'atntUT  In  error.  Vt. 
M.  Bowleg,  for  defendant  In  error. 

GILLETTE,  J.  This  action  was  brought 
by  the  defendant  lu  error,  W.  T.  Smith,  to 
remove  a  cloud  upon  his  title  to  lot  10,  block 
27,  In  the  city  of  Perry,  Noble  county,  O.  T. 
Tbe  petition  cbarges  tbat  the  plaintiff  in 
error.  Netta  B.  Cndman,  Is  tbe  holder  of  a 
tax  deed  to  said  lot  Issued  and  recorded  on 
November  21,  1901,  based  upon  tax  sale  cer- 
tificate Issued  November  20,  1899,  for  taxes 
due  on  said  lot  for  tbe  years  1897  and  1898; 
tbe  action  being  brought  June  3,  1903.  A 
trial  was  bad  and  concluded  In  tbe  district 
court  of  Noble  county  In  December,  1903,  at 
the  conclusion  of  which  the  trial  court  made 
tbe  following  findings  of  fact  and  conclu- 
sions of  law: 

"(1)  The  court  finds  from  the  evidence  that 
the  county  clerk  of  Noble  county,  Oklahoma 
territory,  failed  to  attach  bis  warrant  to  the 
tax  list,  ordering  and  directing  the  county 
treasurer  of  this  county  and  territory  to  col- 
lect the  taxes  therein  named,  for  the  years 
1807  and  1898.  (2)  Tbe  court  further  finds 
from  the  evidence  that  no  -warrant  was  at- 
tached to  or  upon  the  tax  list  directing  the 
county  treasurer  to  collect  the  taxes  for  tbe 
years  1897  and  1898.  (3)  The  court  further 
finds  that  the  publication  notice  which  has 

been  introduced  in  evidence  on  the day 

of  is  Insufficient;    that  the  required 

statutory  notice  to  sell  the  delinquent  taxes 
for  the  years  1807  and  1808  was  not  given. 
(4)  The  court  further  finds  from  the  evidence 
tbat  tbe  property  In  question  was  sold  to  H. 

A.  .Tobnaon  on  tbe day  of ^,1899, 

and  that  a  tax  certificate  was  Issued  to  H.  A. 
Johnson  on  the  20th  of  November,  1899; 
that  said  tax  certificate  was  duly  assigned 
and  acknowledged  by  H.  A.  Johnson  to  tbe 
defendant  herein,  on  tbe  18th  of  November, 
1901.  (»)  The  court  further  finds  from  the 
evidence  tbat  a  tax  deed  was  l8sue<l  In  due 
and  regular  form,  by  the  treasurer  of  this 
«oanty,  to  tbe  defendant  herein,  on  the  21st 


day  of  November,  1001,  and  that  the  seal 
was  duly  and  regularly  attached  thereto,  and 
tbat  said  tax  deed  was  duly  and  regularly 
recorded  by  the  register  of  deeds  of  this 
county  on  tbe  2l8t  day  of  November,  1901, 
at  3:80  o'clock  p.  m..  In  book  1.  p.  79.  (6> 
Tbe  court  further  finds  from. the  evidence 
that  on  June  3,  1903,  the  date  of  tbe  filing 
of  this  petition,  tbe  plaintiff  was  In  posses- 
sion of  tbe  lot  In  <iuestion,  and  had  been  In 
possession  thereof  for  a  number  of  years 
prior  thereto  by  virtue  of  his  recorded  deed." 

"Conclusions  of  law:  Tbe  court  finds  and 
holds,  as  a  conclusion  of  law,  tbat  the  tax 
deed  Is,  and  was,  absolutely  void.  Tbe  court 
further  finds  and  bolds  that  the  action  is  not, 
and  was  not,  barred  by  tbe  statute  of  limita- 
tions at  the  commencement  thereof.  The 
court  holds,  as  a  matter  of  law,  the  tax  war- 
rant being  wholly  Insufficient,  and  the  tax 
deed  being  absolutely  void,  tbat  tbe  plaintiff 
Is  not  required  to  pay  any  taxes,  iienaitlea, 
assessments,  or  co.sts  Incurred  in  tbe  adver- 
tisement and  sale  of  the  property." 

Tbe  court  further  adjudged  tbe  tax  deed 
to  be  void,  and  ordered  the  same  canceled 
and  held  for  naught  and  entered  its  order 
quieting  the  title  to  the  property  in  contro- 
versy in  tbe  plaintiff  as  prayed  for  in  tbe 
petition,  and  the  costs  taxed  to  the  defend- 
ant and  rendered  judgment  declaring  tbe 
tax  title  of  plaintiff  in  error  wholly  void,  and 
dlrectint:  a  cancellation  of  the  same:  to  re- 
verse which  judgment  this  proceeding  in 
error  is  prosecutetl. 

The  findings  of  fact  being  amply  supported 
by  tbe  evidence  and  having  tbe  force  and 
effect  of  a  special  verdict  by  a  Jury,  it  only 
remains  for  this  court  to  determine  wlietber 
the  court  below  erred  in  applying  the  law  to 
the  facts  thus  found.  The  findings  of  fact 
by  tbe  court  upon  which  its  judgment  was 
based,  were:  "First,  that  tbe  county  clerk 
failed  to  attach  bis  warrant  to  tbe  tax  list 
ordering  and  directing  the  county  treasurer 
of  Noble  county,  O.  T.,  to  collect  the  taxes 
therein  named  for  the  years  1897  and  189S, 
and  finds  that  no  tax  warrant  was  attached 
to  or  upon  the  tax  lists  for  those  years,  di- 
recting the  treasurer  to  collect  the  taxes; 
second,  that  the  publication  of  the  delinquent 
tax  sale  notice  by  the  treasurer  of  said  coun- 
ty for  the  years  1897  and  1808  was  insuffi- 
cient" Tbe  courts  are  unanimous  in  their 
determination  that,  where  the  property  of  the 
citizen  is  sold  to  satisfy  a  public  charge 
against  it,  the  requirements  of  the  law  au- 
thorizing such  sale  must  be  substantially  com- 
plied with.  The  officer  making  the  sale  may 
not  assume  anything  with  reference  thereto, 
and  must  do  all  things  that  the  law  directs, 
or  bis  attempted  sale  Is  Invalid.  Did  the 
county  clerk  In  this  Instance  attach  to  the 
tax  list  delivered  to  the  trea.surer  a  warrant 
of  authority  authorizing  the  treasurer  to  col- 
lect the  taxes  levied  against  this  property? 

In  this  territory  the  county  treasurer  gets 
bis  authority  to  proceed  to  the  collection  of 
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the  tax  llBt  from  the  warrant  of  the  county 
clerk,  and  not  from  the  provisions  of  the 
statute,  and  one  of  the  questions  here  sub- 
mitted Is  with  reference  to  the  sufflrleucy  of 
the  tax  warrant  of  the  county  clerk  of  Noble 
county  attached  to  the  tax  list  delivered  to 
the  treasurer.  The  language  of  that  warrant 
is  as  follows,  viz.:  "Warrant  of  Authority. 
Territory  of  Oklahoma,  County  of  Noble — ss.r 
To  G.  T.  Bryan,  County  Treasurer:  You  are 
hereby  notlfled  to  collect  in  a  wanner  pre- 
scribed and  time  provided  by  the  statutes  of 
Oklahoma  territory  the  taxes  contained  with- 
in these  rolls,  levied  according  to  law  and 
extended  Into  their  several  respective  funds. 
Witness  my  hand  and  seal  at  PeiTy,  the 
county  seat  of  Noble  county,  this  28th  day 
of  October,  1898.  Allen  Daniels,  County 
Clerk  of  Noble  County.  [With  the  seal  of 
the  county  clerk  of  said  county  here  duly 
attached.]"  The  provisions  of  our  statute 
touching  the  warrant  of  the  county  clerk  to 
the  treasurer  is  as  follows:  "And  the  county 
clerk  shall  attach  to  the  lists  his  warrant 
under  his  hand  and  offldal  seal.  In  general 
terms  requiring  the  treasurer  to  collect  the 
taxes  levied  according  to  law,  and  no  Infor- 
mality in  the  foregoing  requirements  shall  ren- 
der any  proceedings  for  the  collection  of  taxes 
Illegal."  We  are  unable  to  concur  with  the 
court  below  in  its  holdings  as  a  conclusion  of 
law  that  the  tax  deed  was  void  because  of 
the  insufflcleucy  of  this  warrant.  The  word 
"notified,"  as  used  in  the  warrant  of  the 
clerk,  might  have  been  substituted  by  a  better 
word  conveying  the  meaning  intended.  But 
to  say  that  by  reason  of  Its  use  tlie  treasurer 
was  not  thereby  warranted  In  proceeding  to 
the  collection  of  the  taxes,  enumerated  in 
the  lists  to  which  it  was  attached,  would,  we 
think,  be  doing  violence  to  sound  reason  In 
the  premises,  and  especially  where  the  stat- 
ute provides  that  "no  Informality  In  the  fore- 
going requirements  shall  render  any  proceed- 
ings for  the  collection  of  taxes  illegal."  The 
view  here  expressed  Is  not  In  conflict  with 
the  determination  of  this  court  In  Frazier  v. 
Prince.  8  Okl.  253,  58  Pac.  751,  for  in  that 
case  there  was  no  pretense  of  authority  by 
the  county  clerk  to  the  treasurer.  In  that 
case  the  county  clerk  simply  certified  to  the 
correctness  of  the  tax  roll,  and  there  was 
not  even  a  pretended  warrant  to  the  treas- 
urer authorizing  him  to  collect  the  taxes  shown 
by  the  roll. 

The  second  proposition  upon  which  the 
trial  court  based  its  Judgment,  to  wit  "that 
The  publication  of  the  delinquent  tax  sale 
notice  by  the  treasurer  of  said  county  for  the 
years  1897  and  18!)8,  was  Insufficient,"  is 
based  upon  the  following  requirement  of  the 
statute:  "The  treasurer  shall  give  notice  of 
the  sale  of  real  property  by  the  publication 
thereof  once  a  week  for  three  consecutive 
weeks."  Wilson's  Uev.  &  Ann.  St.  l!>i«,  § 
(i021.  In  the  judgment  of  this  court  the  lan- 
guage of  tlie  statute  here  use<l  means  21  days. 
In  this  we  are  sui)portcd  by  authority.    The 


Supreme  Court  of  Oregon,  In  O'Hara  r.  Par- 
ker, 39  Pac.  1004,  had  this  precise  question  un- 
der consideration,  and  determined  it  in  the  fol- 
lowing language:  "The  validity  of  the  tax 
deed  remains  to  be  considered.  A  number 
of  infirmities  therein  are  alleged.  We  shall 
notice  but  two.  The  first  notice  of  sale  was 
published  in  the  weekly  Ostorian,  June  the 
6th,  and  the  last  on  June  27,  1885.  The  sjile 
was  had  on  Friday,  July  3d.  A  compntatiuu 
of  time  during  which  this  notice  was  publish- 
ed, by  excluding  the  first  day  of  publication 
and  including  the  day  of  sale,  shows  the 
notice  to  have  been  published  but  27  days. 
The  statute  requires  the  publication  to  be 
four  weeks  successively.  This  means  2S 
days."  In  that  case  the  court  cites:  Black 
on  Tax  Titles,  210;  Meredith  v.  Chancey,  .-.$> 
Ind.  460;  Early  v.  Homans,  10  How.  (U.  S.) 
010, 14  U  Ed.  1079;  Boyd  v.  McParlln.  58  Ga. 
208 ;  Bacon  v.  Kennedy,  56  Mich.  329, 22  N.  W. 
824.  In  addition  to  the  authorities  cited  in 
support  of  the  opinion  of  the  court  of  Oregon, 
the  following  authorities  support  the  same 
con<>lasion:  Townsend  v.  Martin,  55  Ark.  192, 
17  S.  W.  875 ;  Martin  v.  McDiarmId,  55  Ark. 
213,  17  S.  W.  877;  Morris  v.  St  Louis,  etc. 
(Colo.  Sup.)  20  Pac.  802;  Martin  v.  Barbour 
(C.  C.)  34  Fed.  701;  Carpenter  v.  Shinners, 
108  Cal.  359,  41  Pac.  473;  Wambole  v.  Foote, 
2  Dak.  1,  2  N.  W.  239. 

It  was  necessary  for  the  treasurer  to  give 
the  required  notice  before  the  law  conferred 
upon  him  jurisdiction  to  sell  and  convey  the 
property  of  a  citizen  for  the  nonpayment  of 
taxea  This  was  not  done.  It  apiiears  from 
the  evidence  that  the  first  publication  of 
notice  by  the  treasurer  for  the  sale  of  this 
property  was  made  on  the  2d  day  of  Novem- 
ber, 18!)0,  and  the  last  publication  November 
10,  1899,  and  that  the  property  in  question 
was  sold  by  the  treasurer  on  November  20, 
1899.  18  days  from  the  date  of  the  first  publi- 
cation. The  statute  requires  three  weeks* 
notice,  and  this  means  21  day&  Tlie  .statute 
fixed  the  length  of  time  notice  should  be 
given,  and,  without  giving  notice  as  required 
by  the  statute  and  for  the  length  of  time 
prescribed,  he  was  powerless  to  sell.  and.  by 
treasurer's  deed,  to  convey  tlie  land  In  ques- 
tion. It  follows  that  the  sale  made  by  the 
treasurer  of  the  premises  In  question  was 
void.  The  same,  however,  was  a  cloud  upon 
the  title  of  the  defendant  In  error  when  thl« 
action  was  brought 

The  conclusion  here  reached  brings  us  to  a 
consideration  of  the  question  as  to  whether 
or  not  this  action  may  be  maintained  in  view 
of  the  statute  of  limitations  concerning  tax 
titles,  which  provides:  "No  action  shall  be 
commenced  by  the  holder  of  the  tax  deed  or 
the  former  owner  or  owners  of  land  by  any 
person  claiming  under  him  or  tlieiu  to  re- 
cover possession  of  the  laud  which  lias  been 
sold  and  conveyed  by  deed  for  nonpayment 
of  taxes,  or  to  avoid  such  deed,  unless  sudii 
action  shall  be  commenced  within  one  year 
after  the  recording  of  such  deed;    and  in 
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case  of  action  to  avoid  the  deed  not  until 
all  taxes.  Interest  and  penaltleei,  coats  and 
expenses  sball  be  paid  or  tendered  by  the 
parties  commencing  such  action."  Section 
5«5(38.  Gen.  St.  Okl.  1893.  Upon  the  request 
of  defendant  at  the  conclusion  of  the  evi- 
dence, the  court  made  findings  of  fact;  the 
sixth  finding  being  to  the  effect  that  plaintiff 
was  in  possession  of  the  premises  at  the 
time  the  action  was  brought.  This  finding 
was  not  challenged,  except  upon  the  motion 
for  a  new  trial,  the  fourth  ground  of  which 
is  as  follows:  "The  findings  of  fact  made 
upon  request  of  defendant  is  not  supported 
by  sufficient  evidence  in  this,  to  wit,  there 
was  no  evidence  to  support  the  finding  that 
the  piaintlir  was  in  possession  of  the  lot  at 
the  time  suit  was  brought,  but  ail  the  evi- 
dence was  contrary  thereto."  We  have  ex- 
amined the  evidence  touching  this  question, 
as  well  as  the  evidence  on  behalf  of  the 
defendant  tending  to  show  that  she  was  In 
possession,  and  not  the  plaintiff.  The  only 
conclusion  tending  to  show  the  defendant's 
possession  was  that  during  the  year  1902 
her  attorney,  in  November,  caused  some  plow- 
ing to  be  done  on  the  lots,  and  had  oats 
sown  thereon.  The  plaintiff  claimed  to  have 
been  in  possession  of  the  lot  all  the  time 
from  the  date  of  purchase  from  the  gorern- 
ment,  and  had  the  same  fenced;  the  fence, 
however,  was  manifestly  down  a  part  of 
the  time,  and  the  showing  on  his  part  in 
this  respect  Is  anything  but  satisfactory. 
Out  of  all  the  testimony  offered,  however, 
the  trial  court  found  the  poR.sesslon  of  the 
premises  to  be  In  the  plaintiff,  and  we  are 
not  inclined,  upon  the  proof  submitted,  to 
disturb  this  finding,  for  it  is  clear  the  premis- 
es were  not  In  the  adverae  possession  of  the 
defendant.  The  plaintiff  being  lu  possession 
of  the  premises  at  the  time  the  action  was 
commenced,  we  think  it  clear  he  might  main- 
tain this  action,  notwithstanding  the  one  year 
statute  of  limitation  above  referred  to,  for 
it  is  clear  that  the  right  of  the  bolder  of  the 
tax  deed  to  bring  an  action  to  oust  the 
plaintiff  is  barred  by  that  statute,  and  the 
tax  deed  under  such  circumstances  is  simply 
a  cloud  upon  the  title  of  the  plaintiff  in 
possession ;  and,  where  the  right  of  the  bolder 
of  the  tax  title  had  been  barred,  there  seems 
to  be  no  good  reason  why  such  cloud  should 
not  be  removed  In  an  action  grounded  upon 
the  fact  tliat  such  tax  title  is  void.  In  such 
ease  the  holder  of  the  original  title,  without 
any  fault  of  bis,  finds  his  property  incumber- 
ed by  a  cloud  upon  the  title,  and  it  would  be 
contrary  to  every  principle  of  equity,  as  well 
as  Justice,  if  no  action  In  equity  can  be  main- 
tained for  the  removal  of  the  same,  and  this 
seems  to  be  the  views  of  Mr.  Cooiey,  in  his 
treatise  on  Taxation  (page  662),  where  be 
says:  "Where  the  landowner  of  a  patent 
title  has  retained  possession  until  the  tax 
piu-chaser  is  barred,  he  may  bring  suit  in 
equity  to  remove  the  cloud  from  his  title, 


and  the  tax  purchaser,  if  In  possession,  has 
a  corresponding  right." 

It  is  urged  that  the  plaintiff  cannot  main- 
tain this  action  because  of  a  failure  on  his 
part  at  the  bringing  of  the  same  to  tender 
or  pay  all  taxes.  Interest  and  penalties,  costs, 
and  expenses,  incident  to  the  execution  of  the 
tax  deed.  There  was  no  finding  of  fact  by 
the  trial  court  touching  a  tender  by  plaintiff 
to  defendant  of  taxes,  interest,  penalty,  eti-., 
at  the  commencement  of  this  action,  and  we 
do  not  here  now  decide  that  sudi  tender 
was  or  was  not  necessary  under  the  facts  and 
circumstances  of  this  case.  It  is  sufiicieut 
to  rest  this  opinion  upon  the  fact  that,  if 
such  tender  was  necessary,  it  was  sufflcientlj' 
made.  The  petition  shows  a  tender  of  |16.79, 
accompanied  by  the  declaration  that  the 
amount  so  tendered  was  the  full  amoimt  of 
all  taxes,  fees,  costs,  interest,  and  charges 
of  every  kind  against  the  property,  whicij 
allegation  is  replied  to  only  by  a  general 
denial  contained  In  the  answer.  Upon  the 
trial  of  the  cause  this  tender  was  renewed, 
accompanied  by  tiie  declaration  that  the 
plaintiff  was  ready  to  pay  whatever  amount 
might  be  found  to  be  due.  The  trial  court 
inquired  of  the  defendant  If  such  tender  was 
accepted,  but  no  response  was  made  to  such 
Inquiry,  and  no  proof  was  offered  showing 
such  sum  to  be  insufficient  for  the  purpose 
offered.  There  la  therefore  no  substantial 
controversy  abovit  tlie  tender,  and  no  ground 
presented  upon  which  it  might  be  lield  in- 
sufficient. Wilson  V.  Wood,  10  Okl.  279,  01 
Pac.  1045. 

It  follows  that  the  judgment  of  the  court 
below  must  be  affirmed.  All  tiie  .Justices 
concurring,  except  HAIXER,  J.,  who  presided 
in  the  trial  court 


BASTIN  V.  SCHAFER  et  al. 

(Supreme  Court  of  Oklaiioma.    Sent.  6,  190."». 
Itehearing  Denied  Jan.  10,  inO«l.) 

1.  Reformation  of  Instkuments— Mobtgage 
— Dfcbee  or  FoREcr,osx-RE. 

Wiiere  a  note  signed  by  the  htisband  alonp 
is  secured  by  mortfraRP  on  the  homestead  jointly 
executed  by  a  husband  and  wife,  and  the  mort- 
gage contams  a  recital  to  the  effect  that  the  debt 
secured  thereby  is  a  note  sisned  by  the  wife  in 
connection  with  her  husband,  but  the  evidence 
on  the  trial  is  sufficient  to  identify  the  note 
signed  by  the  husband  alone  as  the  indebted- 
ness actually  secured  by  the  mortgage,  and  as 
the  note  in  contemplation  of  the  wife  wlien  she 
signed  the  mortgaRe,  held  not  error  for  the 
court  to  reform  this  mortgage  and  decree  a  fore- 
closure of  the  mortgage  on  the  homestead. 

2.  Same— InENTTTT  of  Ikdebtedkk.ss. 

In  interpreting  a  clause  in  a  mortgage  de- 
scribing the  indei)tednpss  secured  thereby,  the 
note  actually  secured  should  be  construed  with 
it,  and,  if  true,  control  the  description  of  the  in- 
debtedness in  the  mortRage. 

[Ed.   Note. — For  cnseR   in   point  see  vol,  33. 
Cent.  Dig  Mortgages,  §§  215,  219.] 

3.  Husband  and  Wife— Consideration  Run- 
ning TO  IltTSBAND. 

A  mortgage  given  by  both  husband  and  wife 
to  secure  a  note  upon  suiiieient  consideration. 
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:  runninf!  to  the  husband  alone  is  valid  against  the 
wife,  without  any  consideration  moving  to  her 
separately. 
4.  Homestead — CoNVETANrE. 

While  all  transactions  in  which  the  joinder 
or  assent  of  the  wife  is  obtained  in  or  to  any 
disposition  of  the  homestead  will  doubtless  be 
RcruHnized  by  the  courts  with  jealous  vigilance, 
yet  this  will  not  be  carried  to  the  extent  of  re- 
lieving her  from  the  consetiuences  of  her  own  acts 
which  she  clearly  understands  or  should  have 
understood, 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Iloniestead.  |S    203-200.] 

Gillette  J.,  dissenting. 
(Syllabus  l)y  the  Court.i 

Error  from  District  Court,  Canadian  Coun- 
ty ;  before  Justice  C.  F.  Irwin. 

Action  l>y  Henry  Schafer  asralnst  Annie 
C.  Bastln  and  L.  A.  Bastin.  Judgment  for 
plaintiff,  and  defendant  Annie  C.  Bastln 
brings  error.    Afflrnied. 

M.  D.  Libby,  for  plaintiff  in  error.  Jos. 
•G.  Lowe,  for  defendant  in  error  Schafer. 

P.\NCOAST,  J.  I*  A.  Bastin  executed  a 
<»rtaln  promissory  note,  with  Henry  Schafer 
as  surety.  To  secure  Schafer.  a  mortgage 
■was  executed  l)y  Bastln  nnd  wife  upon  their 
homestead,  the  mortgage  containing  a  re- 
•cltal  to  the  effect  that  the  note,  which  the 
mortgage  was  given  to  secure,  had  been 
signed  by  both  husband  and  wife.  At  ma- 
turity, a  renewal  note  was  given,  signed  as 
before,  and,  not  being  paid  when  due,  It 
was  taken  up  b.v  the  surety,  and  this  ac- 
tion brought  to  enforce  the  lien  created  by 
the  mortgage.  Tiie  petition  declared  upon  a 
note  signed  by  Bastin  and  wife,  and  the  an- 
swer of  Annie  C.  Bastln  admitted  the  exe- 
cutioner of  the  mortgage,  but  denied  that 
she  had  signed  tlie  notes  or  either  of  them, 
and  alleged  the  fact  to  be  that  she  had 
signed  the  mortgage  for  the  puniose  of  se- 
curing a  note  according  with  the  recital  there- 
of In  the  mortgage.  I.'pon  these  pleadings, 
plaintiff  moved  for  judgment,  wiilch  motion 
was  sustained  as  to  judgment  against  Bas- 
tln, but  overruled  as  to  forei-losure  of  the 
mortgage.  The  plaintiff,  on  amendment,  al- 
leged. In  effect,  that  tlie  note  was  signed 
by  Bastin  alone,  and  that  tlie  mortgage 
souglit  to  be  foreclosed  was  given  to  secure 
the  note  sued  on,  notwithstanding  the  re- 
cital In  the  mortgage  of  a  note  signed  by 
both  husband  and  wife,  and  prayed  a  refor- 
mation of  the  description  of  the  note,  and 
foreclosure  of  the  mortgage.  Annie  C.  Bas- 
tin, In  her  amended  answer,  assumed  the 
position  that  inasmuch  as  she  has  not  signed 
the  note  sued  on,  that  the  mortgage  was 
therefore  without  consideration  and  void; 
that  she  signed  the  mortgage  for  the  pur- 
pose of  securing  a  note  conforming  to  the 
recitation  therein,  and  not  otherwise,  and  al- 
leged facts  constituting  the  real  estate  men- 
tioned in  the  petition  a  homestead.  Uiwn 
these  pleadings  and  the  evidence  adduced  by 
I'latntlff,  plaintiff  in  error  rested  her  case. 


The  court  then  directed  a  correction  of  tlie 
mortgage  to  conform  to  the  allegations  of 
plalntifTs  amended  petition,  gave  judgment 
against  L.  A.  Bastin  for  the  amount  of  the 
note  and  Interest,  and  decreed  a  foreclosure 
of  the  mortgage.  From  this  judgment,  plain- 
tiff in  error  appeals. 

The  prc^KMitlou  contended  for  by  plain- 
tiff in  error  is,  since  the  mortgage  recited 
a  note  signed  by  Bastln  and  wife  as  prin- 
cipals as  the  consideration  for  which  it  was 
given,  and  the  note  In  fact  being  signed 
by  Bastin  only,  that  therefore  the  mortgage 
la  without  consideration  as  to  her  and 
yoid.  Incidentally  in  his  brief  counsel  for 
plaintiff  in  error  urges  as  error  the  action 
of  the  trial  court  In  permitting  correction 
or  reformation  of  the  mortgage  so  as  to  sliow 
a  note  executed  by  the  husband  alone,  which 
would,  he  asBuuieA,  constitute  a  different  con- 
tract than  that  for  which  the  mortgage  was 
actually  given.  A  description  la  a  mortgage, 
however,  of  the  debt  Intended  to  be  secured 
thereby  need  only  be  of  such  general  char- 
acter and  such  a  reference  to  the  subject- 
matter  as  to  direct  the  attention  of  inter- 
ested persons  to  soui-ces  of  correct  andi  full 
Information,  and  such  as.  Interpreted  In  the 
light  of  attendant  circumstances,  embraces 
the  liability  intended  to  be  secured.  20  A. 
&  E.  Enc.  Law  (2d  Ed.)  926;  Fernandes  v. 
Tormey.  121  Cal.  515,  53  Pac.  1119.  Such 
a  description  in  a  mortgage  of  the  obliga- 
tion secured  is  a  mere  recital  of  the  debt, 
and  has  not  that  primary  binding  force 
accorded  the  covenants  and  stipulations 
therein.  The  bond  or  note  actually  secured 
by  a  mortgage  should  be  construed  with  it. 
In  Interpreting  a  clause  describing  the  in- 
debtedness, and  should  and  does  control  the 
descrli>tion  of  the  Indebtedness  in  the  mort- 
gage. Cleavenger  r.  Beath,  53  Ind.  172: 
Crafts  V.  Crafts,  13  Gray  (Mass.)  360;  20 
A  &  E.  Enc.  of  Law  (2d  Ed.)  928.  It  was 
not  contended  on  the  trial  that  a  note  dif- 
ferent from  that  sued  on  was  ever  executed 
by  Bastin  and  wife,  other  than  the  original 
note,  or  that  the  mortgage  had  reference  to 
any  existing  obligation  signed  in  fact  by 
those  parties  together.  The  note  was  signed 
by  Bastln  alone,  and  be  took  the  mortgage 
to  his  wife  for  her  to  sign,  and  that  she 
understood  the  character  of  the  Instrument 
she  was  signing  and  the  nature  of  the  act 
fully  appears  from  her  testimony  while  on 
the  stand  at  the  trial.  She  admitted  her 
knowledge  that  the  surety  wished  to  be  se- 
cured for  such  uote  by  such  an  Instrument 
as  she  in  fact  signed,  and  she  knew,  also, 
the  indebtedness  the  mortgage  was  given 
to  secure.  The  record  snfflciently  shows  but 
one  note  to  have  been  signed,  but  one  note 
to  have  been  in  contemplation  of  the  parties 
when  the  mortgage  was  executed,  and  what- 
ever misapprehension  plaintiff  In  error  may 
now  insist  she  was  uuder  as  to  the  specific 
note  secured,   the  evidence  on  the  trial   is 
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certainly  ample,  even  as  against  a  stranger 
to  the  mortgage,  to  Identify  the  debt  or  ob- 
ligation Intended  to  be  secured  and  sued  on 
In  this  case  as  the  one  under  contemplation 
by  the  wife  when  she  execnted  the  mortgage. 

What  consideration  counsel  for  plaintiff 
in  error  had  In  mind  when  be  asserted  a  lack 
thereof  as  to  Annie  G.  Bastln,  is  not  ap- 
parent from  bis  argument.  Although  the 
consideration  for  the  note  the  mortgage  was 
given  to  secure  ran  to  Bastln  alone,  never- 
theless the  mortgage  Is  valid  against  the 
wife,  without  any  consideration  moving  to 
her  separately.  20  A.  &  E.  Euc.  Law  (2d. 
Ed.)  923;  Bailey  y.  Litten,  52  Ala.  282. 
Nor  is  the  plaintiff  in  error  aided  here  by 
the  character  of  the  real  estate  involved. 
While  all  transactions  in  which  the  joinder 
or  assent  of  the  wife  is  obtained  in  or  to 
any  disposition  of  the  homestead  will  doubt- 
less be  scmtinlKed  by  the  courts  with  jealous 
yigilance,  yet  this  will  not  be  carried  to  the 
extent  of  relieving  her  from  the  consequences 
of  her  own  acts,  which  she  clearly  under- 
stands, or  should  have  understood.  15  A. 
&  E.  Enc.  of  Law  (2d  Ed.)  682;  Peake  v. 
Thomas,  89  Mich.  .584.  And  that  plaintiff 
in  error  did  so  understand  her  act  In  signing 
the  mortgage  in  question  In  this  case  we 
think  clearly  appears  from  her  testimony 
given  on  the  stand  at  the  trial. 

For  the  reasons  given,  the  judgment  of  the 
court  below  is  afflmied. 

IR'WIN,  J.,  who  tried  the  case  below,  not 
sitting.  -Ml  the  other  Justices  concurring, 
except  GILLETTE,  J.,  who  dissents. 

BTJRAVELL,  J.  I  am  satisfied  that  the  con- 
closlon  reached  In  this  easels  correct  for  the 
sole  reason  that  the  mortgage  was  Intended  to 
secure  the  payment  of  the  note  In  question. 
The  description  of  the  note  In  the  mortgage 
was  a  mutual  mistake  of  the  parties.  The 
plaintiff  pleaded  and  proved  such  facts  as 
authorized  a  reformation  of  the  mortgage 
so  as  to  correctly  describe  the  note  executed 
and  sued  on  herein,  and  the  mortgage  having 
been  reformed  by  the  trial  court,  and  there 
being  no  defense  offere<l,  Justifying,  under 
all  the  circumstances,  a  judgment  for  the  de- 
fendants or  either  of  them,  the  lower  court 
properly  found  for  the  plaintiff. 

I  am  authorized  to  state  that  Justice 
BEAL'CTIAMP  also  concurs  In  the  result  for 
the  reasons  I  have  expressed. 


FOX  y.  BERNARD  et  ol.    (Xo.  1.680.) 
(Supreme    Court   of   Nevada.    April   3,    1906.) 

1.   MORTOAOES — P'OBECLOSUBE — LIMITATIONS. 

In  1803,  plaintiff  loaned  $4(X)  to  a  borrow- 
er takiDK  a  deed  as  security,  and  executing  a 
bond  to  reconvey  on  or  before  1898  on  pnvment 
being  made.  In  1806.  plaintiff  loaned  $600  ad- 
ditional, and  accepted  as  secnrity  for  $1.U00  tlie 
deed  already  mode,  and  bv  release  ttie  borrower 
relieved  plaintiff  from  the  obligations  of  his 


bond,  who  executed  a  new  bond  binding  him  to 
reconvey  on  or  before  January  1,  1900,  on  the 
payment  of  $1,0<X)  and  interest.  Held,  that  au 
action  for  the  purpose  of  declaring  the  dee'd  a 
mortgage  and  foreclosing  it,  brouglit  in  April, 
1904,  was  not  barred  by  limitations,  the  exten- 
sion of  tlie  time  for  a  reconveyance  given  by  the 
surrender  of  the  first  bond  and  the  execution  of 
the  second  one  i)eing  as  effective  as  if  plaintiff 
liad  conveyed  the  propertv  to  the  borrower  and 
taken  a  new  deed  from  him. 

2.   KXECUTOBS  AND  ADMIKISTBATOBS— ACTIONS 

— Limitations. 

Where,  in  a  suit  to  declare  a  deed  a  mort- 
gage and  to  foreclose  it,  no  judgment  for  any 
deJiciency  was  demanded  or  granted  by  the  judg- 
ment directed  only  against  the  premises,  the  fact 
that  tlie  suit  was  not  begun  within  the  time 
required  by  the  probate  act,  after  the  rejection 
of  the  demand  by  the  executrix  of  tlie  deceased 
grantor,  was  immaterial,  though  the  executrix 
was  made  a  party  defendant. 

Appeal  from  District  Court,  Lyon  County. 

Action  by  C.  F.  Fox  against  Mrs.  Harriet 
Bernard,  as  executrix  of  William  Bernard, 
deceased,  and  individually,  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

John  Lothrop  and  Alfred  Choatz,  for  appel- 
lants. C.  E.  Mack  and  Geo.  D.  Pyne,  for 
respondent. 

TALBOT,  J.  On  February  18,  1893,  the 
plaintiff  loaned  $400  to  William  Bernard,  now 
deceased,  and  to  secure  the  payment  thereof 
be  deeded  to  plaintiff  on  that  day  the  lands 
described  In  the  complaint,  and  at  the  same 
time  plaintiff  executed  to  him  a  bond  for  a 
deed  whereby  he  agreed  to  reconvey  the  prop- 
erty on  or  before  February  18, 1898,  provided 
that  he  was  paid  on  or  before  that  date  |400, 
and  also  |36  annually.  On  February  8,  1896, 
plaintiff  loaned  Bernard  the  additional  sum 
of  $600,  and  accepted  as  security  for  $1,000 
and  interest,  the  deed  made  to  plaintiff  at  the 
time  the  $400  was  borrowed,  and  by  release 
made  in  writing,  acknowledged  and  recorded, 
Bernard  then  relieved  him  from  all  obliga- 
tions resulting  from  the  bond  made  February 
18,  1893,  and  thereupon  plaintiff  executed  to 
Bernard  a  new  bond,  dated  February  8,  1896. 
conditioned  that  plaintiff  would  make  and  de- 
liver a  good  and  sufficient  conveyance  of  the 
property  to  Bernard,  provided  plaintiff  were 
paid  $1,000  on  or  before  January  1,  1900,  and 
also  $90  annually,  and  further  provisioned 
that  If  Bernard  paid  these  amounts  and  the 
taxes  he  would  be  entitled  to  the  use  and 
possession  of  the  premises.  A  receipt  and  the 
statement  or  admission  of  Bernard  a  short 
time  before  his  death  Indicate  that  the  only 
payments  were  on  interest  to  the  8th  day  of 
February,  1S97.  He  died  the  following  year 
and  letters  testamentary  were  Issued  to  his 
widow,  Mrs.  Harriet  Bernard,  who  has  sliicr' 
marrle<l  C.  J.  Orth.  Plaintiff's  demand  aris- 
ing out  of  the  above  transactions  was  present- 
ed against  the  estate,  and  by  her  as  executrix 
was  rejected  on  August  29.  1898.  There  Is 
testimony  Indicating  that  she  had  previously 
recognized  the  demand  by  endeavoring  to  bor- 
row money  for  its  payment    On  July  24, 
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1001,  the  property  was  set  over  to  her  by  de- 
cree of  distributiou.  From  a  Judgment  de- 
creeing the  deed  to  plaintiff  to  be  a  mortgage, 
and  ordering  a  foreclosure  and  sale  of  the 
premises  to  satisfy  the  amouut,  $1,731.25, 
aud  $7(3.40  costs,  found  due  to  plaiutiff,  she 
ai)peals. 

The  well-settled  doctrine,  that  a  deed  ex- 
ecuted merely  for  the  purpose  of  securing  a 
debt  will  be  construed  as  a  mortgage.  Is  not 
assailed,  but  for  appellant  it  Is  contended 
that  as  suit  was  not  brought  until  April,  1901, 
more  than  six  years  after  the  last  loan  and 
the  giving  of  the  last  bond  on  February  8, 
180C,  and  more  than  four  years  after  the  time, 
January  1, 1900,  fixed  for  a  conveyance  there- 
under conditioned  on  payment,  the  action  is 
barred  by  the  statute  of  limitations.  It  is 
Raid  that  by  executing  a  written  release  of  the 
first  bond  and  accepting  a  new  one  in  Its 
stead,  at  the  time  he  borrowed  the  last 
.nniount,  $000,  Bernard  did  not  sign  any  writ- 
ing agreeing  to  pay  or  acknowledging  a  debt, 
and  that  therefore  the  obligation  to  pay  on 
his  part  was  merely  verbal  and  would  be  bar- 
red in  four  years.  We  do  not  so  view  that 
transaction.  Most  Instruments  in  daily  use, 
such  as  deeds,  mortgages,  notes,  orders, 
drafts,  and  checks  are  signed  by  only  one  of 
the  parties,  but  are  not,  for  that  reason,  ver- 
bal, nor  half  verbal.  Although  Bernard 
execnte<l  no  note  or  writing  agreeing  to  pay 
any  money,  he  signed  a  deed  absolute  in  terms 
conveying  the  property  to  plaintiff,  and  by 
this  suit  and  the  decree  no  more  is  sought 
than  he,  under  his  signature,  obligated  him- 
self to  yield.  In  equity  the  extension  of  the 
time  for  a  reconveyance  by  plaintiff,  given 
by  the  surrender  of  the  first  bond,  and  the  ex- 
ecution of  a  new  one  ought  to  be  considered 
as  effective  as  if  plaintiff  had  conveyed  the 
T>roi)erty  to  Bernard,  and  taken  a  new  deed 
from  hlni.  which  would  have  left  the  title  In 
plaintiff  as  it  now  stands.  It  was  not  neces- 
sary to  have  tliese  extra  deeds,  and  if  they 
had  l>een  executed  tiiev  would  not  have 
varied  the  time  for  bringing  suit,  and  the  Ini- 
tiation of  the  running  of  the  statute  which 
was  controlled  by  the  last  bond,  and  the 
date  therein  flxe<l  and  extended  for  payment 
and  reconveyance.  Plaintiff  Is  fortified  with 
a  writing  for  all  that  Is  awarded  him  by  the 
.iudgment  and  for  more  If  the  jiroperty  la 
worth  more.  The  loan  and  giving  of  the 
Re<-urity.  which  vary  the  unconditional  terms 
of  tlie  deed,  and  which  are  shown  verbally, 
are  facts  favorable  to  appellant  whlcli  it 
would  have  been  incumbent  upon  her  to  prove 
If  plaintiff  had  sued  in  ejectment  for  the  prop- 
erty and  Introduced  the  deed.  The  bringing 
of  the  action  four  years  and  four  months 
after  January  1,  1900,  the  time  fixed  In  the 
la.st  bond  for  a  reconveyance  conditioned  on 
j)ayment.  was  not  too  late. 

It  is  also  urged  that  suit  was  not  begun 
within  the  time  retpiired  by  the  provisions  of 
the  probate  act  after  the  rejection  of  the 
claim  by  the  executrix.    Whether  this  la  so  Is 


immaterial  for  although  she  as  executrix  is 
named  as  a  party  defendant,  the  allegations 
of  the  complaint  aud  the  decree  may  be  con- 
sidered as  running  against  the  property  only. 
Ko  judgment  for  any  deficiency  after  sale  or 
otherwise  against  the  estate  is  demanded  or 
given  by  the  decree,  which  is  directed  only 
against  the  premises,  aud  plaintiff's  rights  to 
this  extent  would  not  be  curtailed  nor  affected 
by  failure  to  present  a  claim  to  the  executrix, 
nor  by  her  rejection  of  the  claim  filed,  nor  by 
his  omission  to  sue  within  the  time  pre- 
scribed for  commencing  actions  on  rejected 
claims  against  estates  of  deceased  persons,  as 
is  necessary  when  it  is  desired  to  reach  the 
assets  of  the  esUite.  In  Cookes  v.  Culbertson, 
9  Xev.  207,  as  here,  a  deed  was  given  as  se- 
curity for  a  loan  which  was  not  evidenced  In 
writing.  It  was  said  in  the  opinion:  "The 
remedy  upon  the  debt  is  barred  by  the  stat- 
ute, but  the  debt  was  not  thereby  extinguish- 
ed; and  as  the  statute  of  limitations  of  this 
state  applies  to  suits  In  equity  as  well  as  ac- 
tions at  law,  the  creditors  could  have  en- 
forced payment  by  foreclosure  of  the  mort- 
gage within  four  years  after  the  cause  of  ac- 
tion accrued.  He  had  two  remedies,  one  upon 
the  debt,  the  other  upon  the  mortgage;  by 
losing  one  he  does  not  necessarily  lose  the 
other."  Since  the  rendition  of  that  decision 
the  time  for  commencing  actions  on  written 
instruments  has  been  extended  from  four  to 
six  years,  and  under  well-recognized  princi- 
ples plaintiff  was  allowed  that  length  of  time 
after  the  date  fixed  for  payment  of  the  $1,000 
and  for  the  termination  of  the  bond  or  a  re- 
conveyance, which  was  January  1,  1900.  As 
said  in  Borden  v.  Clow.  21  Nev.  278,  30  Pac. 
822.  37  Am.  St  Rep.  .'ill.  "It  la  a  rule  In  re- 
gard to  the  statute  of  limitations  that  the 
statute  begins  to  run  when  the  debt  is  due 
and  an  action  can  be  Instituted  upon  it"  Un- 
der the  argument  for  appellant  the  four  years 
from  the  final  loan  on  February  8,  1896,  to 
the  time  for  payment  of  the  $1,000  under  the 
bond  on  January  1,  1900.  would  be  deducted 
from  the  six  years  allowed  for  bringing  suit, 
and  on  that  theory  if  the  maturity  of  the  loan 
had  been  more  than  six  years.  Instead  of  four, 
plaintiff's  cause  of  action  would  have  been 
barred  before  It  accrued. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

FITZGERALD,    C.    J.,    and   NORCROSS, 

J.,  concur. 


In  re  CHARTZ.    (Xo.  1.C87.) 
(Supreme  Court  of  Nevada.    March   1,   1006.) 
1.   Contempt  — Attornevs  —  Misconduct  in 

AB(il7MENT. 

Defendant,  an  attorney  of  the  Supreme 
Court,  in  a  petition  for  rehearing  of  a  cause 
in  which  the  Supreme  Court  had  held  a  statute 
limiting  the  hours  of  labor  constitutional,  stated 
that  in  his  opinion  the  decisions  favoring  the 
power  of  the  state  to  limit  the  hours  of  latrar  on 
the  ground  of  the  police  powe:^  of  the  state  were 
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all  wrong,  were  written  by  men.  who  have  never 
performed  manual  labor,  and  by  politicians  and 
for  politics,  and  that  they  did  not  know  what 
thpy  wrote  about.  Held,  that  such  statement 
constituted  a  contempt  of  the  Supreme  Court, 
which  was  not  purged  by  defendant's  disavowal 
of  any  intent  to  commit  a  contempt  and  by  his 
apology. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Contempt,  fi{  8,  174.] 

2.  Same— PuNisHMKNT. 

Defendant  for  such  offense  was  subject  to 
reprimand  and  to  an  order  striking  the  petition 
from  the  files,  and  taxing  him  with  the  costs 
of  the  contempt  proceeding. 

Original  proceeding  for  contempt  against 
Alfred  Cbartz.  Defendant  found  guilty. 
Reprimanded  and  warned. 

TAIjBOT,  J.  Respondent  was  commanded 
to  show  cause  why  be  should  not  be  adjudged 
guilty  of  contempt  for  having,  as  an  attor- 
ney of  record  in  the  Matter  of  the  Applica- 
tion of  Peter  Kalr  for  a  Writ  of  Habeas 
Corpu.s,  filed  in  this  court  a  petition  for 
rehearing  in  which  he  made  use  of  the  fol- 
lowing statement:  "In  my  opinion  the  de- 
cisions favoring  the  power  of  the  state  to 
limit  tbe  hours  of  labor,  on  the  ground  of  the 
police  power  of  the  state,  are  all  wrong,  and 
written  by  men  who  have  never  performed 
manual  labor,  or  by  politicians  and  for  pol- 
itics. They  do  not  know  what  they  wrote 
about."  Respondent  appeared  in  response  to 
the  citation,  filed  a  brief,  and  made  an  ex- 
tended address  to  the  court  In  which  he  took 
the  position  that  the  words  in  question  were 
not  contemptuous,  disavowed  any  Intention  to 
commit  a  contempt  of  court,  and,  further, 
that,  if  the  language  was  by  the  court  deem- 
ed to  be  objectionable,  he  apologized  for  Its 
use  and  UKked  that  the  same  be  stricken  from 
tbe  petition. 

In  considering  the  foregoing  statement.  It 
Is  proper  to  note  that  in  the  briefs  filed  by 
respondent  upon  the  hearing  of  the  case  in 
the  first  instance  he  used  language  of  similar 
import,  which  this  court  did  not  taken  cogni- 
zance of,  attributing  its  use  to  over  zealous- 
ness  upon  the  part  of  counsel,  but  which  was 
of  such  a  nature  that  the  Attorney  General  in 
bis  reply  brief  referred  to  it  aa  insinuating 
that  the  Legislature  in  enacting,  and  this 
court  in  sustaining,  the  law,  were  being  "im- 
pelled or  controlled  by  some  mythical  political 
Influence  or  fear  which  exists  only  in  tbe 
pyrotpfhnic  imagination  of  counsel."  Also, 
tbe  case  and  its  condition  at  the  time  the 
objectionable  language  was  used  should  be 
taken  into  consideration.  The  proceeding  In 
which  this  petition  was  filed  bad  been 
brought  to  test  tbe  constitutionality  of  a  sec- 
tion of  an  act  of  tbe  Legislature  limiting 
labor  to  eight  hours  per  day  in  smelters  and 
other  ore  reduction  works,  except  In  cases 
of  emergency,  where  life  or  property  Is  In 
hnmlnent  danger.  St.  1003,  p.  33,  c.  10.  This 
act  bad  passed  the  Legislature  almost  unan- 
Ifflounly  and  had  received  the  Governor's 
approval.  At  the  time  of  filing  the  petition 
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req>ondent  was  aware  that  this  court  had 
previously  sustained  the  validity  of  this  en- 
actment as  limiting  the  hours  of  labor  in 
underground  mines  (Re  Boyce,  27  Ner.  327, 
75  Pac.  1,  65  L.  B.  A.  47),  and  In  mills  for  tbe 
reduction  of  ores,  smelters,  etc.  (Re  Kair, 
28  Nev.  — ,  80  Pac.  464),  and  that  similar 
statutes  had  been  upheld  by  the  Supreme 
Court  of  Utah  and  the  Supreme  Court  of 
the  United  States  in  tbe  cases  of  State  v. 
Holden,  14  Utah,  71,  86,  46  Pac.  757,  1105, 
37  L.  R.  A.  103,  108;  Holden  v.  Hardy,  169 
U.  S.  366,  18  Sup.  Ct  383,  42  L.  Ed.  780; 
Short  V.  Mining  Co.,  20  Utah,  20,  57  Pac.  720, 
45  L.  R.  A.  603,  and  by  the  Supreme  Court  of 
the  state  of  Missouri,  In  Re  Cantweli,  179  Mo. 
245,  78  S.  W.  569.  It  may  not  be  out  of 
place  here,  also,  to  note  that  tbe  latter  case 
has  siuce  been  affirmed  by  the  Supreme  Court 
of  the  United  States,  and  more  recently  the 
latter  tribunal,  adhering  to  Its  opinion  therein 
and  in  the  Utah  cases,  has  refused  to  inter- 
fere with  tbe  decisions  of  this  cotirt  In  Re 
Kalr. 

It  would  seem,  therefore,  a  natural  and 
proper,  If  not  a  necessary,  deduction  from 
the  language  in  question,  when  taken  in  con- 
nection with  the  law  of  the  cases  as  enun- 
ciated by  this  and  other  courts,  that  counsel, 
finding  that  tbe  opinion  of  the  highest  court 
in  the  land  was  adverse,  Instead  of  favorable, 
to  his  contentions,  in  that  it  specifically  af- 
firmed the  Utah  decision  in  Holden  v.  Hardy, 
which  sustained  the  statute  from  which  ours 
is  copied,  and  that  all  of  the  courts  named 
were  adverse  to  the  views  be  advocated,  had 
resorted  to  abuse  of  the  justices  of  this  and 
other  courts,  and  to  Imputations  of  their  mo- 
tives. The  language  quoted  is  tantamount  to 
the  charge  that  this  tribunal  and  tbe  Su- 
preme Courts  of  Utah,  Missouri,  and  of  the 
Unltel  States,  and  the  justices  thereof  who 
participated  in  the  opinions  upholding  stat- 
utes limiting  the  hours  of  latmr  in  mines, 
smelters,  and  other  ore  reduction  works, 
were  misguided  by  Ignorance  or  base  political 
considerations. 

Taking  the  most  charitable  view,  if  coun- 
sel became  so  Imbued  and  misguided  by  bis 
own  ideas  and  conclusions  that  he  hone.stly 
and  erroneously  conceived  that  we  were  con- 
trolled by  ignorance  or  sinister  motives,  in- 
stead of  by  law  and  justice,  in  determining 
constitutional  or  other  questions,  and  that 
these  other  courts  and  judges  and  the  mem- 
bers of  the  Legislature  and  Governor  were 
guilty  of  tbe  accusation  he  made  because 
they  and  we  failed  to  follow  the  theories  he 
advocated,  and  that  his  opinions  ought  to 
outweigh  and  turn  the  scale  against  the  de- 
cisions of  tbe  four  courts  named.  Including 
the  highest  in  the  land  with  19  justices  con- 
curring, nevertheless  It  was  entirely  inap- 
propriate to  make  the  statement  In  the  brief. 
If  be  really  believed  or  knew  of  facts  to 
sustain  tbe  charge  he  made,  he  ought  to  have 
been  aware  that  the  purpose  of  such  a  doc- 
ument is  to  enlighten  the  court  In  regard  to 
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the  controlling  facto  and  the  law,  ana  con- 
vince by  argument,  and  not  to  abuse  or  vilify, 
and  that  this  court  is  not  endowed  with 
power  to  hear  or  determine  charges  Impeach- 
ing its  justices.  On  tbe  other  hand,  if  he 
did  not  believe  the  accusation,  and  made 
it  with  a  desire  to  mislead,  intimidate,  or 
swerve  from  duty  the  court  in  its  decision, 
the  statement  would  be  the  more  censurable. 
So  that  taking  either  view,  whether  respond- 
ent believed  or  disbelieved  the  heinous  charge 
be  made,  such  language  Is  unwarranted  and 
contemptuous.  The  duty  of  an  attorney  in 
his  brief  or  argument  Is  to  assist  the  court 
in  ascertaining  the  truth  pertaining  to  the 
pertinent  facts,  the  real  effect  of  decisions 
and  the  law  applicable  to  the  case,  and  he  far 
oversteps  the  bounds  of  professional  conduct 
when  he  resorts  to  misrepresentation,  false 
charges,  or  vilification.  He  may  fully  pre- 
sent, discuss,  and  argue  tbe  evidence  and  the 
law,  and  freely  indicate  wherein  he  believes 
that  decisions  and  rulings  are  wrong  or  er- 
roneous, but  this  he  may  do  effectually  with- 
out making  bald  accusations  against  the  mo- 
tives and  Intelligence  of  the  court,  or  being 
discourteous  or  resorting  to  abuse  which  is 
not  argument  nor  convincing  to  reasoning 
minds.  If  respondent  has  no  respect  for  the 
justices,  he  ought  to  have  enough  regard  for 
his  position  at  the  bar  to  refrain  from  at- 
tacking the  tribunal  of  which  he  is  a  member, 
and  which  the  people  through  the  Constitu- 
tion and  by  general  consent  have  made  the 
final  Interpreter  of  the  laws  which  he,  as  an 
officer  of  the  court,  has  sworn  to  uphold  and 
l>rotect.  These  duties  are  so  plain  that  any 
departure  from  them  by  a  member  of  the  bar 
would  seem  to  be  willful  and  intentional  mis- 
conduct. 

The  power  of  courts  to  punish  for  con- 
tempt and  to  maintain  decency  and  dignity 
in  their  proceedings  is  inherent,  and  Is  as 
old  as  courts  are  old.  It  is  also  provided  by 
statute.  By  analogy  we  note  the  adjudica- 
tions and  penalties  Imposed  In  a  few  of  the 
many  cases.  Ixird  Cottlngham  imprisoned 
Edmund  Lechmere  Charlton,  a  barrister  and 
member  of  the  House  of  Commons,  for  send- 
ing a  scandalous  letter  to  one  of  the  masters 
of  the  court,  and  a  committee  from  that 
body,  after  an  investigation,  reported  that  in 
their  opinion  his  "claim  to  be  discharged 
from  imprisonment  by  reason  of  privilege  of 
parliament  ought  not  to  be  admitted."  2 
>nine  &  Craig,  317.  When  the  case  of  Peo- 
ple V.  Tweed,  In  New  York  City,  came  up 
a  second  time  before  the  same  judge,  before 
the  trial  commenced,  the  prisoner's  counsel 
privately  handed  to  the  judge  a  letter,  couch- 
ed in  respectful  language,  in  which  they 
stated,  substantially,  that  their  client  feared, 
from  the  circumstances  of  the  former  trial, 
that  the  judge  had  conceived  a  prejudice 
against  him,  and  that  bis  mind  was  not  In 
the  unbiased  condition  necessary  to  afford 
an  Impartial  trial,  and  respectfully  request- 
ed him  to  consider  whether  he  is^ouid  not 


relinquish  the  duty  of  presiding  at  the  trial 
to  some  other  judge,  at  the  same  time  de- 
claring that  no  personal  disrespect  was  in- 
tended toward  the  judge  or  the  court  The 
judge  retained  the  letter,  and  went  on  with 
the  trial.  At  the  close  of  the  trial  he  sen- 
tenced three  of  the  writers  to  a  fine  of  $230 
each,  and  publicly  reprimanded  the  others; 
the  junior  counsel  at  the  same  time  express- 
ing the  opinion  that.  If  such  a  thing  had 
been  done  by  them  In  England,  they  would 
have  been  "expelled  from  the  bar  within  one 
hour."  The  counsel  at  the  time  protested 
that  they  intended  no  contempt  of  court,  that 
they  felt  and  intended  to  express  no  disre- 
spect for  the  judge,  but  that  their  action  had 
been  taken  in  furtherance  of  what  they 
deemed  the  vital  interests  of  their  client  and 
the  faithful  and  conscientious  discbarge  of 
their  duty.  The  judge  accepted  the  dis- 
claimer of  personal  disrespect,  but  refused 
to  believe  the  disclaimer  of  Intention  to 
commit  a  contempt,  and  enforced  the  fines. 
11  Alb.  Law  J.  408;  In  re  Pryor,  26  Am. 
Rep.  752. 

For  sending  to  a  district  judge  out  of  court 
a  letter  stating  that  "the  ruling  yon  have 
made  is  directly  contrary  to  every  principle 
of  law,  and  everybody  knows  it,  I  believe, 
and  it  is  our  desire  that  no  such  decision 
shall  stand  unreversed  In  any  court  we  prac- 
tice in."  an  attorney  was  fined  $50  and  sus- 
pended from  practice  until  the  amount  should 
be  paid.  In  delivering  the  opinion  of  the 
Supreme  Court  of  Kansas  (In  re  Pryor,  18 
Kan.  72,  26  Am.  Rep.  747),  Brewer,  J.,  said: 
"Upon  this  we  remark,  in  the  first  place, 
tliat  the  language  of  this  letter  is  very  in- 
sulting. To  say  to  a  judge  that  a  certain 
ruling  which  he  has  made  Is  contrary  to 
every  principle  of  law,  and  that  everybody 
knows  it,  is  certainly  a  most  severe  im- 
putation. We  remark,  secondly,  that  an  at- 
torney is  under  special  obligations  to  be 
considerate  and  respectful  in  his  conduct 
and  communications  to  a  judge.  He  Is  an 
officer  of  the  court,  and  it  Is  therefore  his 
duty  to  uphold  its  honor  and  dignity.  The 
independence  of  the  profession  carries  with 
It  the  right  freely  to  challenge,  criticise,  and 
condemn  all  matters  and  things  under  review 
and  in  evidence.  But  with  this  privilege 
goes  the  corresponding  obligation  of  con- 
stant courtesy  and  respect  toward  the  tri- 
bunal In  which  the  proceedings  are  pend- 
ing. And  the  fact  that  the  tribunal  is  an  In- 
ferior one,  and  Its  rulings  not  final  and  with- 
out appeal,  does  not  diminish  in  the  slightest 
degree  this  obligation  of  courtesy  and  re- 
spect. A  justice  of  the  peace  before  whom 
the  most  trifling  matter  is  being  litigated 
is  entitled  to  receive  from  every  attorney 
in  the  case  courteous  and  respectful  treat- 
ment. A  failure  to  extend  this  courtesy  and 
respectful  treatment  is  a  failure  of  duty ; 
and  it  may  be  so  gross  a  dereliction  as  to 
warrant  the  exercise  of  the  power  to  punish 
for  contempt    It  is  so  that  In  every  case 
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wbere  ■  judge  decides  for  one  party  be  de- 
cides against  anottaer;  and  ofttlmes  both 
parties  are  l>eforehand  equally  confident  and 
sangniae.  The  disappointment,  therefore,  is 
great,  and  it  is  not  In  hnman  nature  that 
there  should  be  other  than  bitter  feeing 
which  often  reaches  to  the  Judge  as  the  cause 
of  the  supposed  wrong.  A  Judge,  therefore, 
ought  to  be  patient,  and  tolerate  everything 
which  appears  but  the  momentary  ootbreak 
or  disappointment  A  second  thought  will 
generally  make  a  party  ashamed  of  such 
outbi-eek.  So  an  attorney  sometimes,  think- 
ing it  n  mark  of  Independence,  may  become 
wont  to  use  contemptuous,  angry,  or  in- 
sulting expi-esalons  at  every  adverse  ruling, 
until  it  becomes  the  court's  clear  duty  to 
rheck  the  habit  by  the  severe  lesson  of  a 
punishment  for  contempt.  The  single  In- 
Rulting  expression  for  which  the  court  pun- 
ishes may  therefore  seem  to  those  knowing 
nothing  of  the  prior  conduct  of  the  attorney, 
and  looking  only  at  the  single  remark,  a 
u'.atter  which  might  well  be  unnoticed ;  and 
yet.  If  all  the  conduct  of  the  attorney  was 
known,  the  duty  of  interference  and  pun- 
ishment might  li,  clear.  We  remark,  finally, 
that  while,  from  the  very  nature  of  things, 
the  power  of  a  covnrt  to  punish  for  contempt 
is  a  vast  power,  and  one  which  In  the  hands 
of  a  corrupt  or  unworthy  Judge  may  be  used 
tyranically  and  unjustly,  yet  protection  to 
individuals  lies  In  the  publicity  of  all  Judi- 
cial proceedings,  and  the  appeal  which  may 
be  made  to  the  Legislature  for  proceedings 
against  any  Judge  who  proves  himself  un- 
worthy of  the  power  Intrusted  to  him." 

Where  a  contention  arose  between  counsel 
as  to  whether  a  witness  had  not  already 
answered  a  certain  question,  and  the  court, 
after  hearing  the  reporter's  notes  read,  de- 
cided that  she  had  answered  it,  whereu|H>n 
one  of  the  attorneys  sprang  to  his  feet,  and, 
turning  to  the  court,  said.  In  loud  tones  and 
insulting  manner:  "8he  has  not  answered 
the  question" — ^held  that  "the  attorney  was 
guilty  of  contempt,  regardless  of  the  ques- 
tion whether  the  decision  of  the  court  was 
rliAt  or  wrong."  Russell  v.  Circuit  Judge, 
67  Iowa,  102.  24  N.  W.  741.  In  Sears  v.  Star- 
bird,  75  Cal.  91,  16  Pae.  531,  7  Am.  St.  Rei>. 
123,  a  brief  reflecting  upon  the  trial  judge 
was  stricken  from  the  record  in  the  Supreme 
Court  because  it  contained  the  following: 
"The  court,  out  of  a  fullness  of  his  love  for 
a  cause,  the  parties  to  It,  or  their  counsel,  or 
from  an  overzealous  desire  to  adjudicate  'all 
matters,  points,  arguments,  and  things,' 
could  not,  with  any  degree  of  proi>riety 
under  the  law,  patch  and  doctor  up  tlie  case 
of  the  plaintiffs,  which,  perhaps,  the  careless- 
ness of  their  counsel  had  left  in  such  a  con- 
dition as  to  entitle  them  to  no  relief  what- 
ever." In  reference  to  this  language,  it  was 
said  in  the  opinion:  "Here  Is  a  distinct  in- 
tlmation  that  the  Judge  of  the  court  l>elow 
did  not  act  from  proper  motives,  but  from  a 
love  of  the  parties  or  their  counsel.    We  see 


hothing  In  the  record  wUlcb'  suggests  that 
such  was  the  case.  On  the  contrary  the  ac- 
tion complained  of  seems  to  us  to  have  been 
entirely  proper.  See  SlU  v.  Beese,  47  Cal. 
340.  The  brief,  tlmrefore,  contains  a  ground; 
less  charge  against  the  purity  of  motive  of 
the  judge  of  the  court  below.  This  we  re- 
gard as  a  grave  breach  of  professional  pro- 
priety. Every  person  on  his  admission  to 
the  bar  takes  an  oath  to  'faithfully  discharge 
the  duties  of  an  attorney  and  counselor.' 
Surely  such  a  course  as  was  taken  In  this 
case  is  not  a  compliance  with  that  duty. 
In  Friedlonder  v.  Sumner  6.  &  S.  M.  Co.,  61 
Cal.  117,  the  court  said:  'If  unfortunately 
counsel  in  any  case  shall  ever  so  far  forget 
himself  as  willfully  to  employ  language 
manifestly  disrespectful  to  the  judge  of  the 
superior  court  a  thing  not  to  be  anticipated, 
we  shall  deem  it  our  duty  to  ti-eat  such  con- 
duct as  a  contempt  of  this  court,  and  to. pro- 
ceed accordingly.'  And  the  briefs  in  the 
case  were  ordered  to  be  stricken  from  the 
flies."  In  U.  S.  V.  Late  Corporation  of 
Oiurch  of  Jesus  Christ  of  Latter  Day  Saints 
language  used  in  a  petition  filed,  in  effect 
accusing  the  court  of  an  attempt  to  shield  its 
receiver  and  his  attorneys  from  an  Investi- 
gation of  charges  of  gross  misconduct  In 
ofiloe,  and  containing  the  statement  that  "we 
must  decline  to  assume  the  functions  of  a 
grand  jury,  or  attempt  to  perform  the  duty 
of  the  court  In  Investigating  the  conduct  of 
Its  own  officers,"  was  held  to  be  contemp- 
tuous. (Utah)  21  Pac.  510. 

In  lie  Terry  (C.  C.)  30  Fed.  419,  an  ex- 
treme case,  for  charging  the  court  with  hav- 
ing been  bribed,  resisting  remar\-al  from  the 
courtroom  by  the  marshal  acting  under  an 
order  from  the  bench,  and  using  abusive 
language,  one  of  the  defendants  was  sent  to 
jail  for  30  days  and  the  other  for  6  months. 
Judge  Terry,  wlio  had  not  made  any  ae- 
cusntion  against  the  court,  sought  release 
nnd  to  be  purged  of  the  contempt  by  a  sworn 
l>etitlon  In  which  he  alleged  that  In  the 
transaction  he  did  not  have  the  slightest 
Idea  of  showing  any  disrespect  to  the  court. 
It  was  held  that  this  could  not  avail  or  re- 
lieve biin,  imd  It  wns  said:  "The  law  Im- 
putes an  intent  to  nccumplish  the  natural 
result  of  one's  acts,  and,  when  those  acts 
are  of  a  criminal  nutni-e,  it  will  not  accept, 
against  such  iinplicntion,  the  denial  of  the 
trimsfrressor.  No  one  would  l)e  safe  if  a 
denial  of  a  wrongful  or  criminal  intent 
would  suffice  to  release  the  violator  of  law 
from  the  punishment  due  to  his  offenses." 
In  an  application  for  a  writ  of  habeas 
corpus,  growing  out  of  that  case,  Justice 
Harlan,  s]>eaking  for  the  Supreme  Court  of 
the  Unlte<l  States,  said:  "We  have  seen  that 
it  is  a  settled  doctrine  in  the  jurisprudence, 
both  of  England  and  of  this  country,  never 
supposed  to  be  In  conflict  with  the  liberty  of 
the  citizen,  that  for  direct  contempts  com- 
mitted in  the  face  of  the  court,  at  least  one 
of  superior  jurisdiction,  the  offender  may,  in 


uigitized 


byGoOgT^ 


356' 


85  PACIFIC  BEPOBTER. 


(Xer, 


Its  discretion,  be  Instantly  apprehended  and 
immediatdy  Imprisoned,  without  trial  or 
Issue,  and  without  other  proof  than  Its 
actual  knowledge  of  what  occurred,  and  that 
according  to  an  unbroken  chain  of  author- 
ities, reaching  back  to  the  earliest  times, 
such  power,  although  arbitrary  In  its  nature 
and  liable  to  abuse,  is  absolutely  essential  to 
the  protection  of  the  courts  In  the  discharge 
of  their  functions.  Without  It,  judicial  tri- 
bunals would  be  at  the  mercy  of  the  dis- 
orderly and  violent,  who  respect  neither  the 
laws  enacted  for  the  ylndlcation  of  public 
and  private  rights,  nor  the  officers  charged 
with  the  duty  of  administering  them."  128 
U.   S.   318,  9   Sup.    Ct.   83,   32   L.   Ed.   405. 

In  Re  Woolley,  74  Ky.  95,  It  was  held  that 
to  incorporate  Into  a  petition  for  rehearing 
the  statement  that  "your  honors  have 
rendered  an  unjust  decree,"  and  other  in- 
sulting matter,  Is  to  commit  In  open  court  an 
act  constituting  a  contempt  on  the  part  of 
the  attorney;  and  that,  where  the  language 
spoken  or  written  is  of  Itself  necessarily  of- 
fensive, the  disavowal  of  an  Intention  to 
commit  a  contempt  may  tend  to  excuse,  bat 
cannot  Justify  the  act.  From  a  paragraph 
In  that  opinion  we  quote:  "An  attorney 
may  unfit  himself  for  the  practice  of  his  pro- 
fession by  the  manner  in  which  he  conducts 
himself  in  his  intercourse  with  the  courts. 
He  may  be  honest  and  capable,  and  yet  be 
may  so  conduct  himself  as  to  continually 
Interrupt  the  business  of  the  courts  In  which 
he  practices,  or  he  may,  by  a  systematic  and 
continuous  course  of  conduct,  render  it  im- 
possible for  the  courts  to  preserve  their  self- 
respect  and  the  respect  of  the  public  and  at 
the  same  time  permit  him  to  act  as  an  officer 
and  attorney.  An  attorney  who  thus  studi- 
ously and  systematically  attempts  to  bring 
the  tribunals  of  Justice  into  public  contempt 
is  an  unfit  person  to  hold  the  position  and 
exercise  the  privileges  of  an  officer  of  those 
tribunals.  An  open,  notorious,  and  public 
Insult  to  the  highest  judicial  tribunal  of  the 
state  for  which  an  attorney  contumaciously 
refuses  In  any  way  to  atone  may  justify  the 
refusal  of  that  tribunal  to  recognize  him  In 
tlie  future  as  one  of  its  officers." 

In  Re  Cooper.  32  Vt.  2C2,  the  respondent 
was  fined  for  ironically  stating  to  a  justice 
of  the  peace :  "I  think  this  magistrate  wiser 
than  the  Supreme  Court."  Bedfield,  C.  J., 
said :  "The  counsel  must  submit  In  a  Justice 
court,  as  well  as  in  this  court,  and  with  the 
same  formal  respect,  however  difficult  It 
may  be  either  here  or  there.  We  do  not 
see  that  the  relator  has  any  alternative  left 
him  but  the  submission  to  what  he  no  doubt 
regards  as  a  misapprehension  of  the  law, 
both  on  the  part  of  the  justice  and  of  this 
court.  And  in  that  respect  he  is  in  a  condi- 
tion very  similar  to  many  who  have  failed 
to  convince  others  of  the  soundness  of  their 
own  views,  or  to  become  convinced  them- 
selves of  their  fallacy,"  In  Mahoney  v.  State 
(Ind.  App.)   72  N.  E.  151,  an  attorney  waa 


fined  $50  for  saying;  "I  want  to  see  wbetb* 
er  the  court  Is  right  or  not.  I  want  to  know 
whether  I  am  going  to  be  heard  in  this 
case  in  the  interest  of  my  client  or  not"— 
and  making  other  insolent  st'itements.  In 
Redman  v.  State,  28  Ind.  20S.  the  Judge  in- 
formed counsel  that  a  question  was  Improper, 
and  the  attorney  replied:  "If  we  cannot 
examine  our  witnesses,  he  can  stand  aside." 
This  language  was  deemed  offensive,  and 
the  court  prohibited  that  particular  attorney 
from  examining  the  next  witness.  In  Brown 
V.  Brown,  4  Ind.  627,  58  Am.  Dec.  (Ht,  the 
lawyer  was  taxed  with  the  cost  of  the  ac- 
tion for  filing  and  reading  a  petition  for 
divorce  which  was  unnecessarily  gross  and 
Indelicate,  In  McCormick  v.  Sbwldan  (Cal.) 
20  Pac.  24:  "A  petition  for  rehearing  stated 
that  *how  or  why  the  honorable  commis- 
sioner should  have  so  etFectnally  and  substan- 
tially Ignored  and  disregarded  the  uncontra- 
dicted testimony,  we  do  not  know.  It  seems 
that  neither  the  transcript  nor  our  briefs 
could  have  fallen  under*  the  commissioner's 
observation.  A  more  disingenuous  and  mis- 
leading statement  of  the  evidence  could  not 
well  be  made.  It  is  substantially  untrue 
and  unwarranted.  The  decision  seems  to  us 
to  be  a  travesty  of  the  evidence.  Held  that 
counsel  drafting  the  petition  was  guilty  of 
contempt  committed  in  the  face  of  the 
court,  notwithstanding  a  disavowal  of  disre- 
spectful intention.  A  fine  of  $200  was  im- 
posed, with  an  alternative  of  serving  in  jail." 
The  Chief  Justice,  speaking  for  the  court 
in  State  v.  Morrill,  16  Ark.  884,  said:  "If 
it  were  the  general  habit  of  the  community 
to  denounce,  degrade,  and  disreganl  the  de- 
cisions and  judgments  of  the  courts,  no  man 
of  self-respect  and  just  pride  of  reputation 
would  remain  upon  the  bench,  and  such  only 
would  become  the  ministers  of  the  law  as 
were  insensible  to  defamation  and  contempt. 
But  happily,  for  the  good  order  of  society, 
men,  and  especially  the  people  of  this  conn- 
try,  are  generally  disposed  to  respect  and 
abide  the  decisions  of  the  tribunals  ordained 
by  government  as  the  common  arbiters  of 
their  rights.  But  where  isolated  indlvldnals, 
in  violation  of  the  better  instincts  of  human 
nature,  and  dlsregardful  of  law  and  order, 
wantonly  attempt  to  obstruct  the  course  of 
public  justice  by  disregarding  and  exciting 
disrespect  for  the  decisions  of  Its  tribunals, 
every  good  citizen  will  point  them  out  as 
proper  subjects  of  legal  animadversion.  A 
court  must  naturally  look  first  to  an  enlight- 
ened and  conservative  bar,  governed  by  a  high 
sense  of  professional  ethics,  and  deeply  f^n- 
slble.  as  they  always  are,  of  its  necessity 
to  aid  in  the  maintenance  of  public  respc<-c 
for  its  opinions."  In  Sommers  v.  Torrey,  5 
Paige  (X.  y.)  64,  28  Am.  Dec.  411,  it  was 
held  that  the  attorney  who  put  his  band  to 
scandalous  and  Impertinent  matter  stated 
against  the  complainant  and  one  not  a  party 
to  the  suit  is  liable  to  the  censure  of  the 
court  and  chargeable  with  the  cost  of  pro* 
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ceedlugs  to  haTe  It  expunged  from  the  record. 
In  State  v.  Grallhe,  1  La.  Ann.  183,  the  court 
held  that  It  could  not  consistently  with  Its 
duty  recelre  a  brief  expressed  In  dlsrespect- 
tul  language,  and  ordered  the  clerk  to  take 
It  from  the  files. 

Referring  to  the  rights  of  courts  to  pun- 
ish for  contempt,  Blackford,  J.,  In  State  v. 
Tipton,  1  Blackf.  (Ind.)  1«6,  said:  "This 
great  power  is  Intrusted  to  those  tribunals 
of  Justice  for  the  supiwrt  and  preservation 
of  their  respectability  and  Independence.  It 
has  existed  from  the  earliest  period  to 
which  the  annals  of  Jurisprudence  extend; 
and  except  In  a  few  eases  of  party  violence,  it 
has  been  sanctioned  and  established  by  the 
experience  of  ages."  Loixi  Mayor  of  Lan- 
don's  Case,  3  Wilson,  188;  oplnon  of  Kent, 
C.  J.,  In  the  Case  of  Yates,  4  Johns.  (N.  T.) 
317;  Johnston  v.  Commonwealth,  1  Bibb 
(Ky.)  598.  At  page  200  of  Weeks  on  Attor- 
neys (2d  Ed.)  it  Is  said:  "Language  may 
be  contemptaons,  whether  written  or  spo- 
ken, and.  If  in  the  presence  of  the  court, 
notice  Is  not  essential  before  punishment, 
and  scandalous  and  Insulting  matter  In  a 
petition  for  rehearing  is  equivalent  to  the 
commission  In  open  court  of  an  act  constitut- 
ing a  contempt.  When  the  language  Is 
capable  of  explanation,  and  is  explained,  the 
proceedings  must  be  discontinued;  but 
where  it  Is  offensive  and  insulting  per  se, 
the  disavowal  of  an  Intention  to  commit  a 
contempt  may  tend  to  exaise,  but  cannot 
Justify,  the  act.  From  an  open,  notorious, 
and  public  insult  to  a  court,  for  which  an 
attorney  contumaciously  refused  in  any  way 
to  atone,  he  was  fined  for  contempt,  and  his 
authority  to  practice  revoked."  Other  au- 
thorities In  line  with  these  we  have  men- 
tioned are  cited  in  the  note  to  Re  Gary  (D. 
C.)  10  Fed.  (532,  and  in  0  Cyc.  p.  20,  where 
It  Is  said  that  contempt  may  be  committed 
by  Inserting  in  pleadings,  briefs,  motions, 
arguments,  petitions  for  reliearing,  or  other 
pni)ers  filed  in  court  insulting  or  contemptu- 
ous language,  reflecting  on  the  integrity  of 
the  court. 

By  using  the  objectionable  language  stated 
respondent  became  guilty  of  a  contempt 
which  no  construction  of  the  words  can  ex- 
cuse or  purge.  His  disclaimer  of  any  Inten- 
tional disrespect  to  the  court  may  palliate, 
but  cannot  Justify,  a  chai*ge  which  under  any 
explanation  cannot  be  construed  otherwise 
than  as  reflecting  on  the  Intelligence  and  mo- 
tives of  the  court,  and  which  could  scarcely 
hare  been  made  for  any  other  purpose  vm- 
less  to  Intimidate  or  Improperly  influence  our 
decision.  As  we  have  seen,  attorneys  have 
been  severely  punished  for  using  language 
in  many  Instances  not  so  reprehensible,  but 
in  view  of  the  disavowal  In  open  court  we 
have  concluded  not  to  impose  a  penalty  so 
harsh  as  disbarment  or  suspension  from  prac- 
tice, or  fine  or  Imprisonment.  Nor  do  we 
forget  that  in  prescribing  against  the  mis- 


conduct of  attorneys  litigants  ought  not  to- 
be  punished  or  prevented  from  maintaining  in 
the  case  all  petitions,  pleadings,  and  papas 
essential  to  the  preservation  and  enforcement 
of  their  rights. 

It  Is  ordered  that  the  offensive  petition  be 
stricken  from  the  files,  that  respondent  stand 
reprimanded  and  warned,  and  that  he  pay 
the  costs  of  this  proceeding. 

NORCROSS,  J.,  concurs. 

FITZGERALD,  C.  J.  In  this  matter  my 
concurrence  Is  special  and  to  this  extent: 
The  language  used  by  the  respondent  in  his 
petition  for  a  rehearing,  and  on  which  this 
contempt  proceeding  was  based,  was,  io  my 
opinion,  contemptuous  of  this  court,  and,  of 
course,  should  not  have  been  used.  The  re- 
spondent, however,  in  response  to  the  order 
of  the  court  to  show  cause  why  he  should 
not  be  punished  therefor,  appeared  and  dis- 
claimed any  Intention  to  be  disrespectful  or 
contemptuous,  and  moved  that.  If  the  court 
decerned  the  language  contemptuous,  the  said 
language  be  stricken  out  of  his  petition. 
Respondent  not  only  contended  and  said  that 
he  had  no  intention  to  be  disrespectful  or 
contemptuous,  but  he  also  earnestly  contend- 
ed that  the  language  charged  against  him 
and  which  he  admitted  having  used  was  not 
disrespectful  or  contemptuous.  In  this  last 
contention,  I  think,  he  was  plainly  in  error. 
The  duty  of  courts  In  matters  of  this 
kind  is  indeed  an  unpleasant  one,  such,  at 
least,  has  it  always  appeared  to  me.  Yet  it 
must  sometimes  be  done.  Therefore  I  concur 
in  the  conclusion  reached,  and  in  the  order 
stated  in  the  opinion  of  Justice  TALBOT,  to 
wit:  "It  is  ordered  that  the  otfensive  petition 
be  stricken  from  the  files,  that  respondent 
stand  reprimanded  and  warned,  and  that  he 
pay  the  costs  of  this  proceeding." 


GRANDIN  V.  SOUTHERN  PAC.  CO. 

(Supreme  Court  of  Utah.    April  19,  1006.) 

1.  Masteb  and   Servant— Risks  Assu.\iei>— 
Knowledge  of  Servant  of  Danger. 

In  the  absence  of  evidence  to  the  contrary, 
it  will  be  assumed  that  a  person  employed  by  a 
carrier  to  load  and  unload  cars  was  a  man 
of  average  undorstandinR,  capable  of  appreciat- 
ing the  obvious  dangers  connected  with  thB 
duties  he  undertook  to  discharge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  892.] 

2.  Same. 

A  person  employed  by  a  carrier  to  load 
and  unlood  cars  was  injured  while  assisting  in 
unloading  battery  houses  from  a  flat  car.  At 
the  time  of  the  accident,  he  had  been  in  the  serv- 
ice of  the  carrier  for  three  months,  knew  the 
nature  of  the  work,  and  knew  that  there  was 
more  or  less  risk  of  Injury  incident  to  the  serv- 
ice. Held,  that  the  fact  that  he  had  not  as- 
sisted in  unloading  battery  houses  prior  to  the 
accident  was  immaterial  on  the  question  of  his 
assumption  of  risk.  I}ecause  the  nature  of  the 
service  suggested  that  the   employes  must  at 
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tUes  haiidle  materials  and  appliances  different 
from  those  usually  received  and  Iiandled. 

[Ed.  Note. — For  cases  in  point,  see  toL  34, 
Cent.  Dig.  Master  and  Servant,  !  575.] 

3.  Same. 

.  .  Wliere  employ^  engaRed  in  unloading  cars, 
assisted  in  constructing  tlie  means  necessary  to 
perform  tlie  service,  and  continued  witliout  ob- 
jection to  perform  the  worlc  according  to  the 
method  adopted  by  them,  or  the  employer, 
the  employes  assumed  the  risks  of  danger  in- 
cident thereto,  including  the  negligence  of  co- 
employ<^s;  the  employer  exercising  proper  dili- 
gence in  the  selection  and  retention  of  co-em- 
ployfs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  blaster  and  Servant,  8  507.] 

4.  Samk. 

A  labor  gang  employed  by  a  carrier  to  load 
and  unload  cars  was  engaged  in  unloading 
battery  houses  from  a  flat  car,  when  a  member 
of  the  gang  was  injured.  To  perform  the  work 
a  temporary  platform  was  constructed  at  the 
car.  and  from  it  two  wooden  skids  were  placed 
to  form  au  incline  to  the  gronnd.  The  memliers 
of  the  gang  constructed  this  appliance,  and  the 
employ*^  wlio  was  injured  knew  about  the  con- 
struction and  did  not  object  to  its  insufficiency. 
Tlie  danger  was  obvious.  Held,  that  the  in- 
jured employ^  assumed,  as  a  matter  of  law,  the 
risks  incident  to  the  performance  of  the  service.* 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  610,  613, 
«22.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Ilowell,  Judge. 

Action  by  Carl  J.  Grandin  against  tbe 
Southern  Pacific  Company.  From  a  judg- 
ment for  plaintiff,  defendant  api>eals.  Re- 
versed. 

This  is  an  action  to  recover  damages  for 
personal  injuries  which  the  plaintiff  alleges 
he  received  through  the  negligence  of  the 
defendant.  In  tbe  complaint  it  Is  alleged, 
in  substance,  that  on  February  19,  1904,  the 
plaintiff,  under  tbe  employ  of  the  defendant, 
was  engaged,  with  other  employf'S,  in  Its 
yard  at  Ogden  City,  In  unloading  certain  bat- 
tery bouses  from  a  car;  that,  to  accomplish 
this  work,  the  employe's,  by  order  of  tbe  de- 
fendant, constructed  a  temporary  platfonii  at 
the  car  with  large  sills  or  skids,  about  10 
inches  square,  extending  from  the  platform 
on  an  incline  to  tlie  ground,  thence  on  the 
ground  a  certain  distance;  tliat  tbe  bouses 
were  placed,  one  at  a  time,  upon  a  low  four- 
wheeled  truck,  run  down  tbe  Incline  and  out 
onto  tbe  sills  on  tbe  ground,  the  eniployt'^s 
guiding  and  holding  tbe  truck  and  house  each 
time:  that  tbe  battery  bouses  when  so  un- 
loaded were  placed  so  close  togetlier  upon 
the  sills  that  tbe  tongue  of  the  truck  was 
removed  each  time  after  the  first  one  b.id 
been  unloaded,  and  tlie  truck  guided  by  em- 
ployes holding  tbe  wheels;  that  the  Imple- 
ments so  used  were  insufficient,  unsafe,  and 
dangerous  because  of  the  size  and  weight 
of  tbe  battery  houses,  and  the  angle  of  tbe 


•Dunn  V.  Railroad,  80  Pac.  .'ill,  28  Utah,  478:  Roth 
V.  Eccles,  79  Pac.  918.  28  Utah,  45'!;  Christlennon  v. 
R.  G.  W.  Ry.  Co.,  74  Pac.  870.  27  Utah,  132,  101  Am. 
St.  Rep.  !)«5;  HigKlng  v.  Southern  Pacific  Co.,  72 
Pac.  6»U,  26  Utah,  164. 


Incline;  and  that,  while  so  anloadtng  one 
of  the  houses,  the  truck  ran  off  tbe  sill, 
upset  and  caused  tbe  injury  of  wbicb  com- 
plaint la  made.  In  the  answer  all  tbe  mate- 
rial allegations  of  tbe  complaint  are  denied, 
and  contributory  negligence  of  tbe  plaintiff 
Is  alleged. 

From  tbe  evidence  It  appears  that,  when 
the  accident  occurred,  tbe  plaintiff  bad  been 
in  tbe  employ  of  the  defendant  for  the  period 
of  three  months,  as  a  common  laborer.  Ills 
duties  were  of  a  general  character  in  tbe 
shops  and  about  tbe  yard — moving  all  kinds 
of  material,  and  loading  and  imloading  such 
material  into  and  from  cars.  At  the  time 
of  the  accident,  be  and  five  other  employes, 
constituting  a  labor  gang,  including  a  gang 
foreman  who  worked  with  the  others,  were 
engaged  In  unloading  battery  bouses  from  a 
flat  car.  Tbe  dimensions  of  these  houses 
were  4%  by  5  feet  and  8^4  feet  high.  To  un- 
load them  tbe  gang  constructed  a  temporarj- 
platform  at  the  car,  by  means  of  cariienter 
sawhorses,  blocking,  and  cross-ties.  From 
this  platform  two  wooden  skids,  8  by  8  or  d 
inches  and  14  feet  long,  were  placed  parallel, 
so  as  to  form  an  incline  from  tbe  platform 
to  the  ground,  and  from  the  end  of  tbe 
skids,  on  tbe  ground,  were  laid  sills  on  wbicb 
tbe  bouses  were  to  be  placed.  In  unloading 
tbe  houses  each  one  was  placed  upon  a  low 
four-wheeled  truck,  and  then  wheeled  down 
the  incline  and  out  upon  the  sills.  There 
were  six  of  these  houses,  and  each  time,  after 
tbe  tlrst  one  was  unloaded,  in  unloading  a 
house  tbe  tongue  was  removed  from  tbe 
truck,  so  as  to  get  it  closer  to  tbe  house 
previously  unloaded.  Tbe  plaintiff  assisted 
in  constructing  tbe  platform  and  incline,  in 
arranging  the  appliances,  and  using  tbe  truck, 
without  any  objection  either  from  himself 
or  any  other  workman.  The  work  had  thus 
been  going  on  from  between  7  and  8  o'clock 
in  the  morning  to  between  2  and  3  o'clock 
in  the  afternoon,  when  the  accident  bajipened, 
and  five  of  the  houses  bad  then  been  unload- 
ed. Respecting  this  work,  the  plaintiff,  iu 
the  course  of  bis  testimony,  said:  "The 
truck  was  first  brought  there  after  we  got 
tbe  timbers  put  in  place.  I  do  not  remember 
who  brought  it,  but  a  couple  of  tbe  gsiug. 
I  saw  the  truck  run  up  these  skids  when  the 
first  house  was  unloaded.  I  don't  know  who 
bad  hold  of  the  tongue  the  first  time.  I  re- 
member the  crowd  of  us  used  tbe  truck.  I 
had  no  occasion  at  that  time  to  give  any 
particular  attention  to  the  particular  thing 
that  each  individual  was  doing.  Tbe  wliole 
thing  was  being  done  by  tbe  gang,  and  we 
were  all  co-opei-ating  in  the  work."  Tbe  wit- 
ness McCliu-e  said:  "While  this  work  was 
being  performed,  by  this  gang.  In  tbe  way 
described,  no  one  of  tbe  gang  objected  to  tbe 
tongue  being  removed,  or  made  any  objection, 
as  to  the  arrangeuiciit  there,  iu  conuectiou 
with  the  removal  of  these  houses.  There 
was  not  a  word  said."  The  unloading  of 
the  house,  which  resulted  Iu  the  iujur;,  was 
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being  done  tn  the  same  manner  as  that  of 
tie  previous  ones.  It  had  heen  wheeled 
down  to  the  bottom  of  the  Incline  where  It 
had  been  stopped,  with  the  front  wheels  of 
the  truck  on  the  sills  and  the  bind  wheels 
still  on  the  Incline.  Then,  upon  the  tongue 
of  the  truck  being  removed  by  a  colaborer, 
as  on  the  previous  occasion,  In  an  attempt  to 
place  that  bouse  next  to  the  previous  one, 
the  front  wheels  of  the  truck  were  pushed 
off  the  sills,  when  the  bouse  fell  over  and 
caused  the  Injuries  of  which  complaint  Is 
made.  Respecting  what  caused  the  wheels 
to  leave  the  sills,  the  witness  McOlure,  on 
cross-examination,  said:  "I  think  the  reason 
we  had  the  trouble  that  time  was  that  the 
men  pushed  too  hard  behind.  That  is  the 
only  reason  I  know  of  why  it  went  off. 
When  it  got  down  as  far  as  the  tongue  would 
go,  then  we  stopped  and  put  blocks  in  front 
of  the  forward  wheels  to  bold  It.  Then  we 
took  the  tongue  out,  and  then  It  was  shoved, 
and  shoved  too  hard."  After  the  removal  of 
the  tongue,  two  of  the  gang,  as  previously, 
attempted  to  guide  the  wheels  of  the  truck 
on  the  sills,  but  were  unable  to  do  so,  and 
when  the  house  began  to  fall  the  plaintiff 
stumbled  over  a  colaborer,  fell,  and  was  thus 
unable  to  avoid  Injury.  At  the  trial  the  Jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
and,  upon  judgment  being  entered  according- 
ly, the  defendant  appealed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for 
appellant.  T.  D.  Johnson  and  Thos.  Maloney, 
for  respondent. 

BAUTCH.  C.  J.  (after  stating  the  facts). 
The  decisive  question  presented  Is  whether 
the  plaintiff  has  shown  any  right  of  recovery. 
The  appellant  contends  that,  having  aided 
In  the  construction  of  the  temporary  con- 
trivance to  unload  the  battery  houses,  ther 
injured  had  actual  knowledge  of  the  means 
employed  In  the  service,  and,  as  the  dangers 
connected  therewith  were  open  and  obvious, 
and  as  be  voluntarily,  without  objection  to 
the  means  employed,  undertook  to  perform 
the  service,  he  assumed  the  consequent  risk  of 
Injury;  that  the  defendant's  motion  for  non- 
suit, based  upon  a  failure  of  plaintiff's  proof 
to  establish  a  prima  facie  case,  ought  to  have 
been  granted;  and  that  the  court,  having 
denied  the  motion,  ought,  at  the  close  of  the 
entire  testimony,  have  granted  defendant's 
request  to  instruct  the  Jury  to  return  a  ver- 
dict for  the  defendant. 

Upon  careful  examination  of  the  evidence 
disclosed  by  the  record,  we  are  of  the  opinion 
that  the  appellant's  contention  Is  well  found- 
ed. The  unloading  of  the  battery  houses  was 
In  the  regular  line  of  service  which  the 
plaintiff  was  employed  to  perform.  His  du- 
ties related  generally  to  all  kinds  of  material 
that  might  be  in,  or  shipped  into,  the  yard. 
His  emploj-er  was  a  common  carrier  engaged 
in  the  business  of  receiving  and  transporting 
all  kinds  of  goods,  Implements,  and  material, 
and,  in  the  absence  of  evidence  showing  the 


contrary,  we  must  assume  that  the  respond- 
ent was  a  man  of  average  luiderstandlng  and 
knowledge  of  things  about  htm,  and  capable 
of  appreciating  the  obvious  dangers  connected 
with  the  duties  he  undertook  to  discharge. 
At  the  time  of  the  accident,  he  had  been  in 
that  service  for  three  months,  knew  what 
its  nature  was,  and  must  have  known  that 
there  was  more  or  less  risk  of  injury  inci- 
dent to  the  service.  Such  hazards,  as  are 
merely  incidental  to  the  business,  the  servant 
and  the  master  are  supposed  to  have  taken 
into  consideration  in  the  negotiations  respect- 
ing the  employment.  The  fact  that  this  was 
the  first  occasion  on  which  battery  houses 
had  been  received  Into  the  company's  yard 
Is  immaterial,  because  the  very  nature  of  the 
service  suggests  that  the  employes  must  at 
times  handle  materials  and  appliances  which 
I  are  different  from  those  usually  received  and 
handled.  Doubtless,  there  are  occasions,  like 
the  one  in  this  Instance,  when,  in  order  to 
load  or  unload  such  material,  the  construc- 
tion of  Improvised  means  becomes  necessary 
to  perform  the  service.  In  such  cases,  the' 
employ^,  who  voluntarily  assist  in  providing 
such  means,  for  performing  the  service  more 
conveniently,  and  continue,  without  objection,' 
to  perform  it  according  to  the  method  adopt- 
ed by  them,  or  their  employer,  assume  the 
risks  of  danger  incident  thereto.  Including 
the  negligence  of  co-employSs,  when  the 
employer.  In  the  latter  case,  has  exercised, 
proper  diligence  in  the  selection  and  reten- 
tion of  the  co-employ63.  It  Is  not  claimed 
that  the  company  neglected  its  duty  in  this 
regard.  The  objection  relates  merely  to  the 
means  used  in  and  the  manner  of  perform- 
ing the  service.  But,  whether  or  not  the  best 
method  was  employed,  the  plaintiff  assisted 
in  constructing  the  platform  and  incline,  ob- 
served the  kind  of  timbers  that  were  used 
for  skids  and  sills,  knew  all  about  the  con- 
struction, Its  temporary  character  and  use  to 
which  it  was  to  be  put,  and  assisted  in 
making  use  of  it,  including  the  truck,  in  un- 
loading the  houses,  and  while  making  use, 
without  objection  or  even  a  suggestion  of  in- 
sufficiency, of  the  very  means  he  helped  to 
provide,  he  was  accidentally  Injured.  The 
whole  thing  was  open  to  his  observation  and 
knowledge.  Whatever  dangers  were  connected 
with  the  manner  of  performing  the  service 
were,  at  least,  as  open  and  obvious  to  him 
as  to  his  employer,  and  he  bad  an  equal 
opportunity  to  observe  them;  he  having  as- 
sisted in  unloading,  from  the  same  car,  a 
nimiber  of  houses,  in  the  same  way  and  with 
the  same  means.  Just  previous  to  the  Injury. 
•Vnd  there  is  evidence  indicating  that  the 
Immediate  cause  of  the  accident  was  the  neg- 
ligence of  colaborers — fellow  servants,  who, 
it  seems,  heedlessly  pushed  the  house  that 
fell  over  too  hard  after  the  tongue  was  re 
moved  from  the  truck.  Such  facts  and  cir- 
cumstances as  are  here  dlsclosetl  show  no 
liability  on  the  part  of  the  employer,  and 
consequently  no  right  of  recovery  on  the 
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part  of  the  employ^  In  a  case  like  tbe  one 
presented  by  this  record,  where  the  servant, 
of  his  own  volition,  consents  to  perform  the 
service  according  to  the  method  adopted,  the 
same  being  open  and  obvious,  the  law  I9 
that  the  servant  assumes  the  risk  of  tbe 
dangers  incident  to  and  connected  with  the 
performnuce  of  the  service  In  such  manner. 

In  Dunn  v.  Railroad,  28  Utah,  478,  80 
Pac.  311,  a  gang  of  section  laborers  con- 
structed a  temporary  platform  with  ties 
and  plank  for  the  purpose  of  loading  a  car 
with  ties.  The  platform  was  constructed  In 
tbe  absence  of  the  plaintiff,  but  afterwards 
he,  in  common  with  other  laborers,  without 
objection,  used  it  in  loading  the  car  with 
ties,  and,  after  having  so  used  It  for  about 
two  hours,  he  slipped  on  the  platform,  fell, 
and  received  injuries  for  which  he  brought 
suit.  The  record  there  presented  a  case 
much  like  the  one  at  bar,  and  this  court,  in 
passing  upon  it,  said :  "If,  under  such  facts 
and  circumstances  as  are  disclosed  by  this 
record,  an  employer  would  be  liable  to  an 
employs  in  damages,  it  would  seem  difficult 
to  conceive  of  a  case  of  accidental  Injury 
where  the  employer  would  not  be  liable. 
That  this  Is  one  of  those  unfortunate  acci- 
dents, In  which  there  Is  no  responsibility  on 
the  part  of  the  employer,  we  entertain  no 
doubt  It  Is  clearly  a  case  of  an  assumed 
risk  incident  to  the  employment.  We  are 
aware  of  the  general  rule  that,  where  n 
master  employs  a  servant,  he  must  exercise 
ordinary  care  to  furnish  the  servant  a  rea- 
sonably safe  place  in  which  to  imrform  the 
•service,  and  a  failure  to  do  so  will  render 
the  master  liable  for  any  injury  to  the  serv- 
ant resulting  from  such  failure;  but  in  this 
case  we  can  perceive  no  violation  of  the  rule 
that  can  avail  the  respondent,  who,  we  have 
a  riglit  to  assume,  in  the  absence  of  evidence 
to  the  contrary,  was  a  man  of  average  un- 
derstanding and  knowledge  of  things  about 
him.  We  cannot  say  from  the  proof  that 
the  place  was  not  reasonably  safe,  but.  If 
It  was  not — if  it  was  dangerous — the  danger 
was  open  and  obvious,  and  the  employ^ 
could  easily  observe  it  Whatever  hazard 
was  connected  with  the  loading  of  the  ties 
was  equally  open  and  obvious  to  the  employe 
as  to  the  employer,  If  not  more  so;  and,  If 
there  was  anything  unsafe  about  the  plat- 
form, the  exercise  of  ordinary  care  would 
have  revealed  it  to  the  employ^.  He  having 
voluntarily  engaged  in  such  service,  con- 
curring in  the  use  of  the  contrivance,  ob- 
serving its  construction  and  temporary  char- 
acter, and,  as  a  man  of  ordinary  understand- 
ing and  knowledge,  aware  of  the  dangers 
incident  to  the  employment,  and  having,  of 
his  own  volition,  undertaken  to  perform  the 
sen-ice  in  that  way,  must  be  held  to  have  as- 
sumed the  ordinary  risks  of  injury  incident 
to  that  sen-ice,  including  the  risk  of  tlie  in- 
jury In  question,  and  cannot  now  be  heard  to 
complain."    And,  In  that  case,  upon  the  ques- 


tion of  reasonably  safe  place  to  perform  tbe 
service,  Mr.  Justice  McCarty  observed: 
"While  it  Is  a  duty  the  master  owes  to  his 
servant  to  furnish  bim  with  a  reasonably 
safe  place  In  which  to  perform  his  work,  the 
master  is  not  bound  to  anticipate  and  guard 
against  every  conceivable  kind  of  accident  or 
misfortune  that  might  occur.  The  appel- 
lant In  this  case  was  only  required  to  use 
that  degree  of  care  and  diligence  in  the  con- 
struction of  the  runway  and  platform  that 
a  reasonably  cautious  and  prudent  man,  un- 
derstanding the  dangers  and  hazards  of  tbe 
employment  would  use  under  the  same  or 
like  circumstances.  The  master  cannot  be 
expected,  nor  is  he  required,  to  anticipate 
and  guard  against  every  conceivable  kind 
of  accident  and  misfortune  that  might  bap- 
pen  to  tbe  servant  in  the  performance  of  the 
work ;  yet,  if  the  res|>ondent  can  be  permitted 
to  recover  in  this  case,  it  would  be  difficult 
to  conceive  of  a  set  of  circumstances  under 
which  a  master  would  not  be  liable  to  his 
servant  for  injuries  sustained  because  of  an 
accident  to  the  servant  while  In  the  per- 
formance of  the  work  required  of  him.  The 
platform  and  nmway  were  simple  devices, 
temporary  In  character,  and  plainly  observ- 
able, and  to  me  It  is  incomprehensible  how 
it  was  possible  for  respondent  to  go  up  this 
runway  and  onto  tbe  platform  every  few 
minutes  for  a  space  of  two  hours,  and  not 
become  aware  of  the  nature  and  character  of 
their  construction."  Cooley  on  Torts,  CS-lr- 
0.3C;  Roth  v.  Ecoles,  28  Utah.  456,  79  Pac. 
018;  Chrlstlenson  v.  R.  G.  W.  Ry.  Co.,  27 
Utah,  132,  74  Pac.  876,  101  Am.  St  Rep. 
945;  Higgins  v.  Southern  Pac.  Co..  26  Utah, 
164,  72  Pac.  690;  Sullivan  ▼.  India  M.  Co., 
113  Mass.  396. 

Entertaining  tlie  conviction  that  the  plain- 
tiff has  shown  no  right  of  recovery,  we  do 
not  deem  it  Important  to  discuss  or  pass 
upon  any  other  question  presented. 

The  jxidgment  must  be  reversed,  with  costs, 
and  the  case  remanded  for  further  pro- 
ceedings in  accoi-dance  with  law.  It  Is  so 
ordered. 

Mccarty,  J.,  concurs, 

STRATIP,  J.  T  am  of  the  opinion  that  the 
respondent  assumed  the  risk,  and  therefore 
concur  In  the  judgment  of  reversal. 


OREGON  SHORT  LINE  R.  CO.  v.  DIS- 
TRICT COURT  OF  THIRD  JU- 
DICIAL DIST. 
(Supreme  Court  of  Utah.    April  23.  1906.) 

1.  Cebtiorari  —  GaorNDS  fob  Review— Ex- 
cess OF  J  L'BisDicTioN— Existence  or  Other 
Remedt. 

Const,  art.  8,  §  4.  confers  on  the  Supreme 
Court  oriRinal  jurisdiction  to  issue  writs  of  cer- 
tiorari, and  Rev.  St.  IHOS.  i  3030,  provides  that 
a  writ  of  review  may  be  granted  by  the  Supreme 
Court  when  an  inferior  tribunal  exercising  ju- 
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dicial  functions  is  exceeding  its  jurisdiction  and 
there  is  no  appeal,  nor  any  plain,  speedy,  and 
adequate  remedy.  HeU,  that  where  a  judgment 
has  been  rendered  in  a  district  court  in  favor 
of  plaintiff  in  an  action  instituted  before  a  jus- 
tice of  the  pe&ce  and  taken  to  the  district  court 
by  appeal,  and  it  is  shown  that  the  district 
court  has  exceeded  its  jurisdiction,  the  Supreme 
(.'ourt  has  power  by  certiorari  to  review  such 
jurisdictional  question ;  the  judgment  not  being 
reviewable  by  further  appeal.* 
2.  .tcstices  of  the  peace  —  jukisdiction — 
Fbkehold. 

Sess.  Laws  1003,  p.  (iO,  c  83,  provides  that 
every  steam  railroad  shall  erect  and  maintain  a 
fence  on  each  side  of  its  railroad  where  the  same 
"passes  tbroagb  lands  owned  and  improved  by 
private  owners,"  and  connect  the  same  at  all 
public  road  crossings  with  cattle  guards,  and 
that  for  failure  so  to  do  the  corporation  shall 
be  liable  for  all  damages  sustaine<l  by  the  owner 
of  any  domestic  animal  killed  or  injured  by  such 
railroad  in  consequence  thereof.  Held  that, 
where  a  complaint  before  a  justice  of  the  peace 
against  a  railroad  for  killing  plaintiff's  norse 
at  a  point  where  the  road  was  not  fenced  al- 
leged that  the  railroad  "passed  through  lands 
owned  and  improved  by  private  owners."  the 
denial  of  such  allegation  did  not  raise  a  ma- 
terial issue  of  freehold,  ousting  the  justice  of 
juriadiction,  as  provided  by  Rer.  St.  1808,  f 
3674. 

Application  by  the  Oregon  Short  Line  Rail- 
road Company  for  writ  of  certiorari  to  re- 
view a  judgment  rendered  by  the  district 
court  of  the  Third  judicial  district,  in  an  ac- 
tion brought  by  one  O.  O.  Carty  against  pe- 
titioner.   Application   denied. 

P.  L.  Williams,  G.  H.  Smith,  and  Jno.  O. 
Willis,  for  plalntitC.  Goodwin  &  Van  Pelt, 
for  defendant 


STRAUP,  J.  1.  An  application  is  made 
to  this  court  for  a  writ  of  certiorari  to  re- 
view a  Judgment  and  proceedings  of  the 
district  court.  The  petitioner,  the  Oregon 
Short  Line  Railroad  Company,  in  behalf  of 
said  application,  alleges  that  O.  O.  Carty, 
as  plaintiff,  filed  an  unverified  complaint 
against  the  petitioner  in  the  justice's  court, 
wherein  It  was  alleged,  so  far  as  material 
here,  that  petitioner's  steam  railroad  oper- 
ated hy  it  at  Hot  Springs,  in  Salt  Lake  coun- 
ty, "passed  through  lands  owned  and  Improv- 
ed by  private  owners,  and  for  a  distance  of 
mere  than  twenty  rods  sonth  of  said  Hot 
Springs ;  that  about  four  rods  south  of  said 
Hot  Sprii^^B  there  was  a  public  crossing  and 
line  of  travel  running  east  and  west  across 
the  right  of  way  and  tracks"  of  petitioner; 
that  its  track  at  said  place  was  not  fenced, 
nor  were  there  any  cattle  guards  connecting 
the  lands  on  each  side  of  the  track ;  that,  by 
reason  of  petitioner's  neglect  to  maintain 
fences  and  cattle  guards,  Carty's  horse,  of 
the  value  of  $100,  casually  strayed  and  en- 
tered upon  petitioner's  right  of  way  and 
was  mn  over  and  killed  by  a  locomotive 
operated  by  petiticmer.  In  consequence  of 
which  Judgment  was  demanded  against  pe- 

•Salt  Lak«  City,  etc..  Co.  ▼.  Salt  Lake  City,  «7 
Pac.  7S1,  24  VXah,  282;  Qilbart  y.  Board,  10  Fac 
2H.  U  Ctah,  ITS. 


tltloner  for  the  sum  of  $100,  the  value  of  the 
horse.  To  this  complaint  the  petitioner  filed 
an  unverified  answer,  admitting  its  owner- 
ship and  operation  of  the  railroad,  but  other- 
wise denied  "each  and  every  allegation"  of 
the  complaint,  and  pleaded  contributory  neg- 
ligence. The  case  was  tried  before  the  jus- 
tice, and  Judgment  was  rendered  against  pe- 
titioner for  the  value  of  the  horse.  From 
this  Judgment  It  appealed  to  the  district 
court,  where  the  case  was  tried  de  novo  and 
a  Judgment  there  rendered  against  petitioner. 
Petitioner  further  alleged  that  upon  the  Is- 
sues presented  by  the  pleadings  the  justice 
and  the  district  court  exceeded  their  jurisdic- 
tion in  rendering  and  entering  judgment.  In 
no  other  particular  Is  it  alleged  that  either 
of  said  courts  exceeded  jurisdiction.  To 
this  petition  the  defendant  above  named,  the 
district  court,  demurred  and  made  a  motion 
to  quash  the  writ. 

2.  The  determination  of  the  matters  pre- 
sented Involves  the  following  questions: 
First,  where  a  case  had  been  commenced  in 
the  Justice's  court  and  appealed  to  the  dis- 
trict court,  and  there  a  final  Judgment  ren- 
dered, may  the  proceedings  In  the  district 
court  be  reviewed  by  the  Supreme  Court  on 
a  writ  of  certiorari,  if  gnfflclent  facts  are 
mnde  to  appear  on  the  application  that  the 
district  court  exceeded  its  Jurisdiction?  and, 
second.  If  so,  does  the  petition  here  show 
sufficient  facts  whereby  it  Is  made  to  appear 
that  the  district  court  exceeded  Its  juris- 
diction? 

It  Is  nrged  by  the  defendaint  that  in  view 
of  what  was  said  In  the  cases  of  Crooks  v. 
District  Court,  21  Utah,  08,  50  Pac.  520,  and 
Smith  V.  District  Court,  24  Utah,  164,  06 
Pac.  1065,  we  are  without  power  or  authority 
to  review  such  a  Judgment  or  proceedings  of 
the  district  court,  even  though  It  may  have 
exceeded  Its  Jurisdiction.  When  these  opin- 
ions are  read  and  considered,  It  wilt  be  found 
that  the  controlling  feature  In  the  mind  of 
the  court  was  that  a  writ  of  certiorari  could 
not  be  made  to  merely  perform  the  function 
of  an  ordinary  appeal.  That  Is  to  say.  the 
Constitution  of  Utah  not  giving  any  right  of 
appeal  to  the  Supreme  Court  from  a  Judg- 
ment of  the  district  court  In  a  case  commen- 
ced In  the  Justice's  court,  and  the  Constitution 
making  such  a  Judgment  of  the  district  court 
final  as  to  the  right  of  an  appeal,  unless  the 
validity  or  constitutionality  of  a  statute  is 
Involved,  a  party  may  not  use  the  writ  of 
certiorari  to  have  reviewed  mere  errors  or 
mistalies  made  by  the  district  court  In  pro- 
ceedings and  determinations  within  its  ju- 
risdiction. But  nowhere  In  the  opinion  of 
the  court  in  either  of  the  above  cases  was  It 
indicated  that  where  It  Is  made  to  appear 
that  the  district  court  has  exceeded  Its  juris- 
diction In  a  Judicial  proceeding  from  which 
no  appeal  lies,  and  when  there  is  no  plain, 
speedy,  and  adequate  remedy,  this  court  is 
powerless  to  Inquire  Into  and  review  deter- 
minations made  without  Jurisdiction  or  la 
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excess  of  the  Jurisdiction  conferred.  In 
order  to  review  such  excess  of  Jurisdiction, 
It  matters  not  whether  such  action  is  made  to 
appear  in  a  proceeding  originally  commenced 
In  the  district  court  or  appealed  to  it  from 
a  Justice's  court,  but  whether,  in  a  proceed- 
ing before  it,  the  district  court,  in  the  exer- 
cise of  judicial  functions,  exceeded  its  Jurls- 
dictiou,  and  that  there  is  no  appeal,  nor  any 
plain,  speedy,  and  adequate  remedy.  We 
therefore  adhere  to  the  doctrine  announced 
in  the  CrooIiB  and  Smith  Cases,  that  this 
court  will  not  permit  a  writ  of  certiorari  to 
be  used  to  exercise  the  functions  of  an  ordi- 
nary appeal  and  to  review  errors  and  mis- 
takes where  the  court  acted  within  its  Ju- 
risdiction. Under  the  statute  the  office  of 
a  writ  of  certiorari  is  to  inquire  into  and  to 
review  determinations  made  without  Juris- 
diction or  in  excess  of  the  Jurisdiction  con- 
ferred. We  have  the  undoubted  right  by 
writ  of  certiorari  to  inquire  into  and  to  re- 
view such  determinations. 

Section  4,  art  8,  Const.  Utah,  among  oth- 
er things,  provides:  "The  Supreme  Court 
shall  have  original  Jurisdiction  to  issue  writs 
of  mandamus,  certiorari,  prohibition,  quo 
warranto  and  habeas  corpus."  Section  8630, 
Rev.  St  1898,  provides:  "A  writ  of  review 
may  be  granted  by  the  Supreme  Court  or 
by  a  district  court  or  a  Judge  thereof,  when 
an  inferior  tribunal,  board  or  officer  exer- 
cising judicial  functions  has  exceeded  the 
Jurisdiction  of  such  tribunal,  board  or  officer 
and  there  Is  no  appeal  nor,  in  the  judgment 
of  the  court  or  Jud^e,  any  plain,  speedy  and 
adequate  remedy."  When,  therefore.  It  is 
made  to  appear,  as  is  required  by  subsequent 
provisions  of  the  statute,  that  the  district 
court  has  exceeded  its  Jurisdiction,  and  that 
there  is  no  appeal  nor  plain,  siieedy,  and  ade- 
quate remedy,  we  have  the  right  and  power 
to.  issue  a  writ  of  certiorari  to  inquire  Into 
and  review  determinations  made  by  It  with- 
out or  In  excess  of  Its  jnrlsdlotlon.  Salt 
Lake  City,  etc.,  Co.  v.  Salt  Lake  City,  24 
Utah,  282,  67  Pac.  791 ;  Gilbert  v.  Board.  11 
Utah,  378,  40  Pac.  204;  Spelling,  Ext  Relief, 
i  1»21;  G  Cye.  750,  709;  Harris,  Certiorari, 
S  78;  4  Enc.  Pi.  &  Pr.  90,  95,  98. 

3.  This  brings  us  to  the  next  question: 
Are  sufficient  facts  made  to  appear  showing 
tnat  the  district  court  acted  In  excess  of  its 
jurlsdlcton?  Section  3674,  Rev.  St  1898,  so 
far  as  material  here,  provides :  "The  parties 
to  an  action  in  a  Justice's  court,  cannot  give 
evidence  upon  any  questions  which  involve 
tile  title  or  possession  of  real  property,  etc., 
nor  can  any  issue  presenting  such  question 
be  tried  by  such  court ;  and  it  It  appear  from 
the  answer  of  the  defendant  verified  by 
his  oath,  or  tliat  of  his  agent  or  attorney, 
that  the  determination  of  the  action  will 
necessarily  Involve  the  question  of  title  or 
possession  to  real  pr<H)erty,  etc.,  the  justice 
must  susiiend  all  further  proceedings  in  the 
action  and  certify  the  pleadings,  and  if  any 
»C  the  pleadings  are  oral,  &  transcript  of 


the  same,  from  bis  docket  to  the  clerk  of  the 
district  court  of  the  county  in  which  said 
Justice's  precinct  is  situated;  and  from  the 
time  of  filing  such  pleadings  or  transcript 
with  the  clerk,  the  disti-ict  court  has  over 
the  action  the  same  jurisdiction  as  if  it  had 
been  commence<l  therein."  Chapter  83,  p.  69, 
Sess.  Laws  1903,  so  far  as  material  here, 
provides:  "Every  railroad  company  operat- 
ing a  railroad  by  steam  power  within  this 
state  Is  hereby  required  to  erect,  within  six 
months  after  the  approval  of  this  act.  and 
thereafter  maintain  a  fence  on  each  side  of 
its  railroad  where  the  same  passes  through 
lands  owned  and  improved  by  private  owners 
and  connect  the  same  at  all  public  road  cross- 
ings with  cattle  guards."  Provision  Is  then 
made  as  to  the  kind  of  fence  that  shall  be 
maintained,  and  then  It  is  provided:  "And 
any  such  corporation  shall  be  liable  for  all 
damages  sustained  by  the  owner  of  any  do- 
mestic animal  killed  or  Injured  by  such  rail- 
road In  consequence  of  the  failure  to  build 
or  maintain  such  fence." 

It  Is  now  claimed  by  the  petitions,  because 
It  was  alleged  In  the  complaint  in  the  Justice's 
court  that  i)etltioner'8  railroad  "passed 
through  lands  owned  and  impi-oved  by  private 
owners,"  and  because  of  Its  general  denial, 
the  face  of  the  pleadings  showed  that  title 
to  real  estate  was  necessarily  involved,  and 
that  the  Justice  bad  no  Jurisdiction  to  try 
the  case,  and  therefore  no  Jurisdiction  was 
conferred  upon  the  district  court  by  the 
appeal.  We  are  of  the  opinion,  and  so  hold, 
that  sufficient  facts  are  not  mode  to  appear 
that  title  or  possession  of  real  estate  was 
necessarily  involved  within  the  meaning  of 
the  statute.  The  allegation  In  the  complaint, 
which  was  in  the  language  of  the  statute, 
••passed  through  lands  owned  and  improved 
oy  private  owners,"  was  merely  descriptive 
of  the  general  character  of  the  lands  through 
which  the  railroad  passed  and  along  which 
the  petitioner  was  required  to  fence.  By 
such  an  allegation  the  title  or  right  of  pos- 
session of  the  lands  was  not  necessarily  in- 
volved. It  was  wholly  immaterial  whether 
the  adjoining  land  was  owned  by  Carty,  or 
tlie  petitioner,  or  any  ottier  particular  pei* 
son.  Plaintiff  might  have  averred  that  the 
railroad  passed  through  lands  owned  and  im- 
proved by  one  or  several  persons,  and,  if 
the  proof  showed  it  was  owned  by  another 
of  different  itersons,  it  would  not  have  been 
a  fatal  variance.  ■  The  subject-matter  of  the 
litigation  was  an  injury  to  personal  property, 
Of  which  the  Justice  clearly  had  Jurisdiction. 
If  it  could  be  said  that  title  or  possession 
of  real  estate  was  at  all  involved,  it  was 
drawn  in  question  only  incidentally  or  col- 
laterally. The  judgment  did  not  in  any  sense 
adjudicate,  directly  or  indirectly,  title  or 
right  of  possession  to  the  land.  The  only 
Judgment  that  could  be  rendered  for  plaintiff, 
and  that  was  rendered  In  the  case,  was  for 
the  value  of  the  horse  destroyed,-  and  the 
reudltioh  ther^f  did  not  necessitate  defining 
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or  determining  or  passing  on  the  extent  of 
title  or  right  of  possession  to  real  estate 
within  the  meaning  of  the  statute  prohibiting 
the  Jnstlee  from  entertaining  jurisdiction. 
"The  suit  here  Is  only  for  the  recovery  of 
the  statutory  fine  or  penalty,  and,  at  most, 
'Involves  only  incidentally  a  freehold.  The 
Justice  of  the  peace  could  render  no  judgment 
that  either  party  was  possessed  of  a  free- 
hold estate,  for  the  reason  that  his  juris- 
diction does  not  extend  that  far;  It  being 
limited  to  the  recovery  of  the  fine  or  penalty 
imposed  by  the  statute."  Herman  r.  Com'rs 
Highways,  197  111.  94,  C4  N.  E.  337.  "It  is 
obvious  that  the  title  of  land  may  incidentally 
come  in  question  in  various  forms  of  action, 
as,  for  Instance,  In  assault  and  battery,  where 
the  defendant  justifies  the  assault  in  defense 
of  his  freehold.  I  apprehend  that  in  such 
case  the  jurisdiction  of  the  Justice  would 
not  be  arrested,  but  that  he  should  proceed 
to  hear  and  determine  the  title,  so  far  as  It 
atTected  the  rights  of  the  parties  In  the  suit. 
In  the  same  manner  that  the  matter  would 
be  heard  and  determined  in  the  superior 
court"  Haven  v.  Needham,  20  Vt  183. 
When  the  plaintiff  is  put  "to  the  necessity 
of  proving  his  declaration,  he  is  bound  to 
either  prove,  or  disprove  a  title  to  the  land, 
then  the  justice  has  no  jurisdiction  to  try 
the  case.  But  when  the  declaration  Is  such 
as  not  to  require  the  proof  of  title  to  land 
to  sustain  It,  and  such  question  only  comes 
into  the  case  by  reason  of  some  special  line 
of  defense,  then  the  Justice  was  not  ousted 
of  bis  jurisdiction  to  try  the  action.  There 
Is  bardly  any  form  of  action  in  which  the 
title  or  ownership  of  land  may  not  incidental- 
ly arise,  and  It  would  be  productive  of  Infinite 
confnslon  and  mischief  to  hold  that  in  all 
actions  whenever  that  Is  the  case  the  Juris- 
diction ceases,  and  the  parties  are  remitted 
to  a  new  litigaton  In  another  forum."  Jake- 
way  T.  Barrett,  38  Vt.  316.  "The  averment 
In  tbe  declaration  In  question  that  the  trees 
were  standing  'on  the  land  of  the  said  plain- 
tllT  "  was  not  an  averment  of  claim  of  title. 
Reynolds  ▼.  Maynard  (Mich.)  100  N.  W.  174. 
Our  attention  lias  been  called  to  Boyd  v. 
Southern  Cal.  Ry.  Co.,  126  Cal.  573,  58  Pac. 
1046,  and  Baker  v.  Southern  Cal.  Ry.  Co.,  110 
Cal.  455,  42  Pac.  975,  holding  that  title  to  real- 
ty was  Involved.  The  California  statute  and 
the  Utah  statute  are  susceptible  of  different 
constructions.  The  former  statute  provides 
that  If  railroad  corporations  fall  to  fence 
and  their  engines  or  cars  shall  kill  or  malm 
cattle,  eta,  "upon  their  line  of  road  which 
passes  through  or  along  the  property  of  tbe 
owner  thereof  they  must  pay  to  the  owner 
of  such  cattle,"  etc.  It  was  held  by  the 
California  courts  that  the  statute  was  de- 
signed to  protect  the  adjoining  landowners. 
In  the  Boyd  Case  it  was  farther  said:  "In 
this  count  of  tbe  complaint  plaintiff  avers 
title  in  himself  to  a  described  tract  of 
land.  •  •  *  When  plaintiff  based  his 
right  on  that  statute  averring  ownership  of 


land,  as  he  did  and  was  tequlred  to  do,  title 
to  the  land  was  necessarily  Involved,"  etc.- 
In  the  Baker  Case :  "It  will  be  noticed  that 
by  this  section  it  is  contemplated  that  the 
plaintiff  must  be  the  owner  of  the  land 
through  which  the  line  of  road  passes,  and 
an  allegation  of  ownership  was  made  in  the 
complaint  In  the  present  case."  It  will  there- 
fore be  observed  that  under  the  California 
statute,  as  construed  by  the  courts  of  that 
state.  It  is  essential  that  the  plaintiff  be  the 
owner  of  land  to  entitle  him  to  recover,  and- 
an  allegation  of  such  ownership  is  required 
in  his  complaint  to  state  a  cause  of  action. 
The  Utah  statute  is  not  susceptible  of  such 
a  construction.  It  gives  a  right  of  action 
to  the  owner  of  any  domestic  animal  killed, 
whether  he  be  the  owner  of  the  adjoining 
land  or  not,  anu  hence  to  state  a  cause  of 
action  a  plaintiff  under  the  Utah  statute  Is 
not  required  to  allege  that  he  Is  the  owner 
of  land.  Furthermore,  the  consideration  in 
tbe  California  cases  involved  the  right  of  an 
appeal  from  the  superior  court  to  the  Su- 
preme Court  under  the  constitutional  provi- 
sion, "in  all  cases  at  law  which  involve  the 
title  or  possession  of  real  estate,"  and  it  was 
held  that  the  Supreme  Court  had  appellate 
Jurisdiction  In  such  cases  If  "title  or  posses- 
sion Is  only  incidentally  involved."  Hart  t. 
Camall-Hopklns  Co.,  108  Cal.  132,  37  Pac. 
196.  The  Utah  statute  In  question  forbids 
tbe  Justice  from  entertaining  Jurisdiction 
when  title  or  possession  to  real  estate  Is 
necessarily  involved. 

Our  conclusion  Is  that  no  sufflclent  facts 
are  made  to  appear  that  title  or  possession 
of  real  estate  was  necessarily  involved,  and 
the  demurrer  Is  therefore  sustained. 

Having  reached  this  conclusion,  it  is  not 
necessary  to  decide  whether  the  petitioner 
Is  In  position  to  raise  the  question  becanse 
of  Its  answer  In  the  Justice's  court  not  being 
verified,  or  as  to  a  waiver  on  Its  part  be- 
cause of  Its  failure  to  object  to  the  Justice 
proceeding  to  try  the  case  on  tbe  merits, 
and  because  of  no  request  being  made  that 
the  case  be  certified  to  the  district  court,  or 
because  of  its  failure  to  object  to  tbe  district 
court's  trying  the  case  de  novo. 

The  petitioner  baying  Indicated  that  if  the 
demurrer  be  sustained  It  cared  not  to  further 
plead,  therefore  the  order  of  this  court  Is 
that  tbe  application  be  denied,  the  pro- 
ceeding dismissed,  and  the  orders  and  stay 
heretofore  granted  by  us  dissolved. 

BARTCH,  C.  J.,  concurs  to  the  result  MC- 
CARTY, J.,  concurs. 

■"""^  (80  TJUh,  S7») 

SANTORD  T.  KUNKEL  et  al.    (WALSH 

et  al..  Interveners).* 
(Supreme  Court  of  Utah.    April  23,  1000.) 
1.  Mechanics'  Liens— Tu«  of  Taking  Ef- 
feci^Beoinnino  of  Work. 

Under  Rev.  St  1898,  i  1384,  providing  that 
mechanics'    liens   are    preferred    to    any    Hen, 

•For  opinion  on  rebearing   see  8S  Pac.  1012. 
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mortcafe,  or  other  Inoambraoce  which  siay  have 
attached  subsequent  to  the  time  when  the  build- 
tog,  improvement,  or  structure  was  commenced, 
work  done,  or  materials  were  commenced  to  be 
furnished,  also  to  any  lien,  mortgage,  or  in- 
cumbrance of  which  the  lieuholder  had  no  no- 
tice and  which  was  unrecorded  at  the  time  the 
building  improvement  or  structure  was  com- 
menced, work  done,  or  materials  commenced  to 
be  furnished,  a  mechanic's  lien  filed  within  tlie 
time  specified  by  section  13SG  takes  effect  as  of 
the  date  of  the  commencement  of  the  work  and 
the  furnishing  of  the  materials  and  is  prior 
to  intervening  equities.* 

2.  Same— Pbopebty  Affected  bt  Lien— Re- 
HOVAi.  OF  Building — Effect. 

Rev.  St.  2898,  S  1372.  gives  a  mechanic's 
lien  on  the  property  on  which  labor  is  performed 
or  for  which  material  is  furnished  to  the  extent 
of  tlie  interest  of  the  owner  or  lessee  in  the  real 
estate.  Section  3379  declares  that  the  lien  shall 
extend  to  cover  so  much  of  the  land  whereon 
the  building,  structure,  or  improvement  may  be 
made  as  may  be  necessary  for  the  convenient 
use  and  occupation  of  the  building  or  improve- 
ment, and  if  the  building  shall  occupy  two  or 
more  lots  or  other  subdivision  of  land,  such  lots 
shall  be  deemed  one  lot  for  the  purposes  of  the 
lien  law.  Held,  that  the  removal  of  a  building 
by  third  persons  to  land  other  than  that  on 
which  it  was  originally  erected  without  the 
knowledge  and  consent  of  the  owner  thereof,  or 
mechanic's  iienholderd,  did  not  relieve  the  build- 
tog  in  its  new  location  from  liability  for  a  de- 
ficiency existing  on  the  sale  of  the  land  on  which 
the  building  way  erected  to  satisfy  such  liens. 

3.  Same  —  Sale  of  Bdildino  —  Injury  to 
Freehold. 

Where  third  persons  wrongfully  removed  a 
bnilding  which  was  subject  to  mechanic's  lien, 
to  a  lot  other  than  on  which  it  was  originally 
constructed,  and  the  building  was  necessary  to 
satisfy  such  liens,  the  lienholders  were  entitled 
to  sell  and  remove  the  bnilding  from  its  new 
location,  or,  if  that  could  not  he  done  without 
|;reat  injury  to  the  building  or  freehold  on  which 
It  stands,  such  freehold,  including  the  build- 
ing, was  subject  to  sale  with  a  right  of  redemp- 
tion as  in  the  case  of  the  foreclosure  of  a  mort- 
gage. 
Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Third  District; 
C.   W.   Morse,   Judge. 

Action  by  Benjamtu  Sauford  against  Mark 
Kunkel  and  others,  to  foreclose  a  mechanic's 
lien,  in  which  A.  H.  Walsh  and  another  Inter- 
vene. From  a  judgment  In  favor  of  plaln- 
t)ir  and  interi-eners  for  less  than  the  relief  de- 
manded, they  aijpeal.    Reversed. 

Patterson  &  Moyer,  for  appellants.  James 
Ingebretzen,  for  respondents. 

STRAUP,  J.  1.  This  Is  an  action  brought 
by  Sanford  against  Kunkel,  the  Utah  Lumber 
Company,  and  Charles  E,  Murphy,  defend- 
ants, to  foreclose  a  mechanic's  lien.  Appel- 
lants Cain  and  Wolsb  were  made  parties  and 
Intervened.  Judgment  was  had  in  favor  of 
defendants  and  against  plniiitiff  and  interven- 
ers. The  appeal  is  on  the  judgment  roll, 
without  a  bill  of  exceptions  containing  any 
evidence.  The  assiguuients  relate  only  to  the 
conclusions  of  law.  The  findings,  so  far  as 
material,  show:  On  August  1,  1903,  Kunkel 
was  the  owner  of  lots  8,  9,  and  10.    He  then 

•Culmer  ▼.  Calne,  61  Pac.  1008,  22  Utah,  21$;  Fields 
T.  Daisy  Mln.  Co.,  69  Pac.  528,  23  Utah,  70. 


entered  Into  a  contract  with  appellant  Cain  to 
furnish  plans  and  specifications  and  to  sup- 
erintend the  construction  of  two  dwellings  to 
be  erected  on  said  lots;  on  August  5tb,  with 
appellant  Sanford  to  construct  the  cellar 
walls  and  to  do  the  carpenter  work;  on  Au- 
gust 3d,  with  appellant  Walsh  to  do  the 
plumbing;  on  August  5th,  with  Morrison 
Merrill  &  Co.  to  furnish  lumber,  hardware, 
and  other  material  for  the  house  on  lot  10  and 
the  south  half  of  lot  0.  Cain  commenced  bis 
work  on  the  1st  day  of  August,  1903.  Walsh 
on  the  3d,  and  Sanford  on  the  Stb.  The  last 
work  performed  by  them  was  on  the  27tU 
day  of  October,  1003.  Morrison  Merrill  & 
Co.,  furnished  the  first  material  August  18, 
and  the  last  October  26,  1903.  The  two  build- 
ings were  erected  on  the  said  lots,  one  bouse 
substantially  on  lot  8  and  the  north  half  of 
lot  0,  and  the  other  on  lot  10  and  the  south 
half  of  lot  9,  without  any  fence  or  barrier  be- 
tween them,  and  all  of  said  land  was  neces- 
sary for  the  use  and  occupation  of  said  build- 
ings. Appellants  Snuford,  Walsh,  and  Cain 
performed  labor  and  furnished  material  on 
both  houses  in  pursuance  of  their  contracts. 
Wlien  the  building  on  lot  8  and  the  north 
half  of  lot  9  was  almost  finished  and  the  con- 
tracts of  appellants  nearly  completed,  on  or 
about  the  12th  day  of  September,  1903.  the 
respondents,  the  Utah  Lumber  Company 
and  Charles  E.  Murphy,  Its  manager,  with- 
out the  knowledge  or  consent  of  Kunkel,  the 
owner  of  the  ground,  or  of  the  appellants, 
removed  said  building  from  said  lot  8  and 
the  north  half  of  lot  9  to  lots  4  and  3  adjoin- 
ing and  owned  by  the  Utah  Lumber  Company, 
and  there  caused  it  to  be  attached  to  a  brick 
foundation.  On  November  9,  1903,  Sanford 
filed  a  notice  of  lien  on  lots  8,  9,  and  10; 
Walsh  on  November  7, 1003;  Cain  on  Novem- 
ber 4,  1903;  and  Morrison  Merrill  &  Co.  on 
November  2G,  1903.  Sanford  on  the  18th  day 
of  September,  1903,  Walsh  on  the  24th  day  of 
September,  and  Cain  on  the  2Gth  day  of 
October,  also  filed  notice  of  liens  on  lots  4 
and  3.  w^berein,  iiuiong  other  things,  it  was 
stated  that  the  building  thereon  was  erected 
on  lot  8  and  north  half  of  lot  9  for  Kunkel. 
and  that  after  it  was  substantially  completed 
the  Utah  Lmubcr  Company  and  Charles  E. 
Murphy  forcibly,  wrongfully,  and  without  tlie 
knowledge  or  consent  of  Kunljel  or  the  lien 
claimants,  removed  It  therefrom  to  lots  4 
and  3.  Morrison  Iilerrill  &  Co.  assigned  Its 
claim  to  Cain.  Kunkel  defaulted.  Appel- 
lants prayed  that  their  liens  be  foreclosed 
against  lots  8,  9,  and  10,  and,  If  the  proceeds 
of  sale  be  insufficient  to  satisfy  them,  that 
then  the  house  wrongfully  removed  from  lot 
8  and  the  north  half  of  lot  9  be  sold  and  the 
proceeds  applied  on  such  deficiency,  and  that 
they  be  granted  such  other  relief  as  In  equity 
they  may  be  entitled.  The  trial  court  decreed 
a  foreclosure  as  to  lots  8,  9,  and  10.  Because 
of  the  removal  of  the  building  from  lot  8  and 
the  north  half  of  lot  9,  and  Its  being  attached 
to  a,  brick  foundation  on  lots  4  and  3,  the 
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court  ruled  tbe  Uen  on  tbe  building  was  lost 
and  did  not  follow  it  to  its  new  location,  hence 
denied  appellants  all  relief  wltli  respect  tliere- 
to,  and  merely  gave  them  a  deficiency  judg- 
ment against  Kuukel.  This  ruling  of  the 
court  presents  the  matter  for  review. 

2.  Section  1372  of  the  mechanics'  liens 
statute  (Rev.  St.  1898)  provides:  "Mechanics, 
materialmen,  contractors,  subcontractors, 
builders  and  all  persons  of  every  class  per- 
forming labor  upon  or  furnishing  materials  to 
l>e  used  in  the  construction,  etc.,  of  any 
building,  etc.,  and  also  architects,  etc.,  who 
have  furnished  designs,  plats,  plans,  maps, 
specifications,  drawings,  estimates  of  cost,  or 
superintendence,  etc,  shall  have  a  lien  upon 
the  property  upon  which  they  have  rendered 
service,  or  performed  labor,  or  furnished 
materials,  for  the  value  of  such  service  ren- 
dered, labor  done,  or  materials  furnished,  by 
each  respectively,  whether  at  the  instance  of 
the  owner  or  of  any  other  person  acting  by 
his  atttlK>rity  or  under  him  as  agent,  con- 
tractor, or  otherwise;  provided,  that  a  Uen 
or  liens  shall  attach  only  to  such  interest  as 
tl»e  owner  or  lessee  may  have  in  the  real  es- 
tate." Section  1379:  "The  liens  granted  by 
this  chapter  shall  extend  to  and  cover  so 
much  of  the  land  whereon  such  building, 
structure  or  Improvement  shall  be  made,  as 
may  be  necessary  for  the  convenient  use  and 
occupation  of  such  building,  structure  or 
improvement,  and  the  same  shall  be  subject  to 
such  liens;  and  in  case  any  such  building 
shall  oc-cupy  two  or  more  lots  or  other  subdi- 
visions of  land,  such  lots  or  otber  subdivisions 
shall  be  deemed  one  lot  for  the  purposes  of 
this  chapter,"  etc.  Section  1384:  "The  liens 
provided  for  herein  are  preferred  to  any  lien, 
mortgage,  or  other  incumbrance  which  may 
have  attached  subsequent  to  the  time  when 
tbe  building,  improvement,  or  structure  was 
commenced,  work  done,  or  materials  were 
commenced  to  be  furnished;  also  to  any  lien, 
mortgage,  or  other  incumbrance  of  which 
the  lienholder  had  no  notice  and  which  was 
unrecorded  at  tbe  time  the  building,  improve- 
ment, or  structure  was  commenced,  work 
done,  or  materials  commenced  to  be  furnish- 
ed.'' Section  1385:  "The  Hens  herein  provid- 
ed shall  relate  back  to  and  take  effect  as  of 
the  time  of  the  commencement  to  do  work  up- 
on and  furnish  materials  on  the  ground  for 
the  structure  or  Improvement,  and  shall  have 
priority  over  any  Uen  or  incumbrance  subse- 
quently intervening,  except  a  lien  herein 
provided  for  of  tbe  same  class,  or  which  may 
have  been  created  prior  thereto,  which  was 
not  then  recorded  and  of  which  the  lienor 
under  this  chapter  did  have  actual  notice." 
Section  138C  provides  that  the  original  con- 
tractor, within  60  days  after  the  c-ompletlon 
of  his  contract,  and  a  subcontractor  within 
40  days  after  furnishing  tbe  last  material 
or  performing  the  last  labor  for  any  building, 
shall  file  for  record  a  notice  of  intention  to 
hold  nnd  claim  a  Uen.  Section  1392  provides: 
"The  court  shall  cause  the  property  to  be  sold 


In  satisfaction  of  tbe  Uens  and  costs,  as  in 
the  case  of  foreclosure  of  mortgages,  subject 
to  tbe  right  of  redemption  of  tbe  owner  and 
creditors  as  provided  by  law,"  etc 

A  finding  was  made  that,  at  the  time  of 
the  removal  of  the  building,  appellants  bad 
no  notice  of  lieu  filed  of  record,  but  it  will 
be  observed  that,  under  the  statute,  and  as 
c*oustrued  by  this  court,  the  lien  has  its 
inception  from  the  time  of  the  commence- 
ment of  the  work  and  the  furnishing  of  mate- 
rials, and,  by  relation,  takes  effect  as  of 
that  date,  and  is  given  priority  over  any 
lien  or  incumbrance  subsequently  interven- 
ing, or  which  may  have  been  created  prior 
thereto  which  was  not  recorded  and  of 
which  tbe  lien  claimants  had  not  actual 
noOce.  Culmer  v.  Caine,  22  Utah,  216,  61 
Pac.  1008 ;  Fields  v.  Daisy  Min.  Co.,  25  Utah, 
76,  69  Pac.  528.  Appellants  were  not  re- 
quired to  file  their  notice  of  liens  until  60 
days  after  the  completion  of  their  contiacts, 
if  original  contractors,  or  within  40  days 
after  furnishing  the  last  material  or  per- 
forming the  last  labor  on  the  building.  The 
notice  of  liens  was  filed  within  such  time, 
and  no  question  Is  made  that  they  were  not 
filed  within  time.  The  claim  made  by  re- 
spondents is  that,  under  the  statute,  tbe 
lien  does  not  attach  to  the  building  alone  in- 
dependent of  the  land  upon  which  It  is  erect- 
ed, but  attaches  only  to  tbe  realty  and  to 
the  building  as  a  part  of  it ;  that  when  the 
building,  although  seized  by  the  lien  as  part 
of  the  realty,  is  severed  and  removed  there- 
from, It  ceases  to  be  a  part  of  the  realty,  and 
hence  ceases  to  be  charged  with  the  Uen. 
If  such  assertion  is  correct  in  principle,  it 
leads  to  the  inevitable  conclusion  that  a 
contractor  may  enter  into  a  contract  with 
the  owner  of  land  worth  $500,  to  erect  there- 
on a  building  of  the  value  of  $10,000,  and 
when  it  is  completed  all  but  painting,  tbe 
owner,  without  tbe  knowledge  or  consent 
of  the  contractor,  may  remove  it  to  an  ad- 
joining lot  and  thereby  substantially  de- 
stroy the  contractor's  lien.  The  cases  cited 
by  respondents  do  not  support  such  a  doc- 
trine. They  are  to  the  effect  that  where  a 
building  is  constructed  on  ground  not  own- 
ed by  the  person  with  whom  the  contract 
of  construction  was  entered  into  and  for 
whom  the  building  was  erected,  no  lien  at- 
tached to  either  the  land  or  the  building,  on 
the  theory  that  the  lien  law  contemplated 
that  a  party  for  whom  a  building  is  erect- 
ed, and  against  whom  and  whose  interest 
the  lien  is  to  be  enforced,  shall  have  some 
estate  or  interest  in  the  land  upon  which 
the  building  Is  erected.  Cases  are  also  cited 
to  the  effect  that  where  a  building  is  erect- 
ed for  one  on  land  owned  by  him  the  lien 
does  not  separately  attach  to  the  building, 
in  the  sense  that  the  lien  may  be  enforced 
against  the  building  alone  and  independent 
of  the  land,  unless  the  statute  by  express 
terms  gives  such  right,  upon  the  ground  that 
It  is  tbe  owner's  right  to  have  the  whole 
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property  sold  for  the  satisfaction  of  the 
debt,  and  that  by  the  sale  of  the  building 
alone  and  its  removal  from  the  premises  his 
right  of  redemption  would  be  defeated.  These 
cases  do  not  arail  respondents,  because  the 
facts  upon  which  they  are  founded  do  not 
here  exist.  Appellants  made  their  contracts 
■with  and  performed  labor  and  furnished 
materials  for  Kunkel,  the  owner  of  the  land 
upon  which  the  building  m  question  was 
constructed.  The  case  at  bar  is,  therefore, 
unlike  one  where  a  building  is  constracted 
for  one  on  ground  not  owned  by  him  and 
where  no  Hen  at  all  existed  and  attached. 
Morrison  Merrill  &  Co.  r.  Clark.  20  Utah, 
432,  59  Pac.  235,  77  Am.  St.  Rep.  924. 

By  express  provisions  of  the  statute  the 
liens  taking  effect  from  the  commencement 
of  the  work  or  the  furnisuing  of  material, 
the  building,  as  a  part  of  the  realty  on  which 
It  was  erected  for  the  owner  of  the  realty, 
was  seized  and  charged  with  the  liens  at 
the  time  when  respondents  removed  tlie 
building,  just  as  effectually  as  if  It  had 
been  removwl  after  tlie  notice  of  liens  had 
been  filed  and  recorded.  As  the  Hens  had 
attached,  and  could  not  thereafter  be  de- 
stroyed or  impaired  by  the  owner  selling  or 
incumbering  the  realty,  we  cannot  see  on 
what  Just  principle  they  may  l)e  destroyed 
or  Impaired  by  the  owner  severing,  remov- 
ing, and  selling  that  which  Is  a  part  of  the 
realty,  much  less  when  such  Is  done  by  the 
wrongful  act  of  a  mere  stranger  and  tres- 
pa^ser.  When  the  lien  has  once  attached.  It 
cannot  be  defeated  by  the  removal  of  the 
building  to  another  lot.  Bolsot,  Mechanics' 
rJens,  §  182.  Bishop  v.  Honey.  34  Tex.  245. 
The  case  here  is  analogous  to  those  where  a 
building  was  removed  from  mortgaged  prem- 
ises without  the  consent  of  the  mortgagee, 
in  reference  to  which  it  was  said:  "So  far 
as  the  house  was  concerned,  it  was  a  part 
of  the  property  covered  by  the  mortgage  and 
It  contributed  largely  to  the  value  of  the 
security.  As  It  was  removed  from  lot  6 
without  the  knowledge  or  consent  of  the 
mortgagee  and  with  the  knowledge  of  all 
the  parties  claiming  any  rights  adverse  to 
those  of  the  mortgagee,  we  see  no  reason 
•n  hy  sucli  mortgagee  should  not  be  permitted 
to  follow  the  house  after  having  exhausted 
lot  6  and  apply  it  if  necessary  to  the  pa.v- 
ment  of  the  mortgage  debt.  This  course 
would  give  the  mortgagee  the  benefit  of  the 
security  for  which  he  contracted."  It  does 
not  necessarily  follow  "that  the  house  in 
tills  case  became  a  part  of  lot  7  by  the 
removal  thereupon  and  so  escape  from  the 
lien  of  the  mortgage.  •  •  *  AVe  see  no 
rciison  why  complete  relief  should  not  be 
afforded  the  mortgagee  in  this  action.  As 
lot  0  is  to  be  first  sold  if  Its  proceeds  satisfy 
the  Judgment  the  house  will  not  be  sold 
at  all.  If,  upon  the  sale,  lot  6  proves  Insufll- 
clent,  then  the  house  will  be  called  upon  for 
the  unsatisfied  balance  or  as  much  of  it  as 
it  will  pay.    There  is  no  unfairness  in  this." 


Hamlin  v.  Parsons,  12  Minn.  106  (Gil.  59), 
90  Am.  Dec.  284;  Partridge  r.  Heraenway, 
89  Mich.  454,  50  N.  W.  1084,  28  Am.  St  Rep. 
322 ;  Turner  v.  Mebane,  110  N.  C.  4ia  14  S. 
E.  974,  28  Am.  St.  Rep.  697;  Dakota  Loan 
&  Trust  Co.  V.  Parmalee,  5  S.  D.  341,  58  N. 
W.  811 ;  Dorr  v.  Dudderar,  88  111.  107;  Patton 
V.  Moore,  16  W.  Va.  428,  37  Am.  Rep.  789; 
Rogers  v.  Gllinger,  30  Pa.  185.  72  Am.  Dec. 
094 :  Hoskin  v.  Woodward,  45  Pa.  42. 

The  case  of  Vemer  v.  Betz,  46  N.  J.  Eq. 
256,  19  Atl.  206,  7  L.  R.  A.  630,  19  Am.  St. 
Rep.  387,  cited  as  holding  a  contrary  doc- 
trine, Is  distinguishable.  There  the  house, 
after  Its  removal  from  mortgaged  premises 
and  after  it  was  attached  to  other  land,  was 
sold  to  a  bona  fide  purchaser  without  notice. 
In  that  case  the  trial  court  ruled  that  the 
purchaser  had  notice  and  purchased  with 
knowletlge  of  all  theclrcnmstances,  and,  there- 
fore, the  mortgage  lien  on  the  building  was 
not  discharged.  13  Atl.  622.  The  appellate 
court,  on  the  theory  that  the  purchaser  was 
an  Innocent  purchaser  for  value,  reversed 
the  Judgment.  The  appellate  court  said  that 
the  de<-isive  question  was:  "Assuming  that 
the  appellant  Verner  bought  the  liouse  and 
paid  for  it  a  valuable  consideration  without 
knovrledge  of  Its  removal,"  can  a  court  ot 
equity  return  it  to  the  wasted  property  after 
being  afflxe<I  to  other  lands  and  sold  to  a 
bona  fide  purchaser?  After  discussing  the 
question  in  view  of  the  assumed  premises, 
the  court  concludes:  "Having  found  that  the 
apijeilant  Verner  is  a  bona  flde  purchaser  of 
the  building  In  controversy  affixed  to  his 
land,"  the  decree  is  reversed  and  modified. 
Here,  the  respondents,  having  themselves  re- 
moved the  building  without  the  knowledge 
or  consent  of  appellants  or  of  Kunkel,  the 
owner,  can  in  no  sense  be  considered  inno- 
cent purchasers,  but  are  Justly  characterized 
trespassers  and  wrongdoers.  The  case  of 
Buckout  V.  Swift,  27  Cal.  433,  87  Am.  Dea 
tX),  supports  the  contention  of  respondents. 
There  a  flood  carried  a  building  from  mort- 
gaged premises  into  a  street  a  short  distance 
from  the  mortgaged  lot.  While  standing  In 
the  street  the  mortgagor  sold  it  to  a  third 
person,  who  was  about  to  move  it  on  land 
of  his  own.  The  mortgagee  brought  an  ac- 
tion to  restrain  him  from  so  doing.  The  court, 
in  holding  that  the  mortgagor  had  the  right 
to  sell  It  and  the  purchaser  to  convert  It  to 
his  own  use,  did  so  on  the  theory  that  by  Its 
severance  and  removal  from  the  freehold  the 
building  ceased  to  be  realty  and  was  with- 
drawn from  the  operation  of  the  mortgage 
lien.  It  was  thei-e  said:  "So  far  as  legal 
effect  is  concerned,  it  matters  not  whether 
the  severance  was  by  the  act  of  God  or  the 
act  of  man.  The  severance,  proprlo  vigore, 
changed  tlie  character  of  the  propcrtj'  from 
real  to  personal,  irrespective  of  the  means 
by  which  it  was  accomplished."  This  ease 
is  cited  with  approval  In  A'emer  v.  Betz, 
supra.  We  think  it  is  unsound  in  principle. 
It  has  been  criticised  in  notes  to  2S  Am.  St.' 
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Sep.  326,  and  was  reffudiated  In  Loan  & 
Trust  Co.  T.  Parmalee,  supra,  and  in  Patton 
T.  Moore,  supra. 

3.  It  la  also  urged  by  respondents  that  the 
court  should  not  decree  the  removal  ot  the 
buildlDg,  because  to  remove  It  will  injure 
their  freehold.  The  court  has  not  found 
that  the  removal  of  the  building  will  injure 
their  freehold.  But  if  it  did  to  some  extent 
injure  it  respondents  are  not  in  a  position 
to  complain  thereof.  They  luust  be  held  to 
have  anticipated  the  consequences  of  their 
own  wrongful  act  "When  they  invaded  the 
freehold  from  which  they  removed  the  house, 
thus  wasting  and  damaging  the  former,  and 
attempting  to  free  the  latter  from  the  opera- 
tion of  the  lien  with  which  it  was  charged, 
they  must  be  held  to  have  known  such  act 
was  unlawful,  and,  when  they  attached  the 
building  to  their  freehold,  that  they  Iiad  no 
right  or  authority  to  do  so.  When  they  are 
called  upon  to  surrender  the  fruits  of  their 
illegal  transaction  their  claim  of  injury 
in  consequence  thereof  does  not  appeal  very 
persuasively  to  equi^.  A  court  of  equity  is 
more  solicitous  In  compelling  i-estoration  to 
the  wronged  than  it  is  in  protecting  the 
wrongdoer  tn  something  which  is  the  direct 
result  of  hla  wrongful  act  In  so  doing  the 
.court  should  not  inflict  unnecessary  or  avoid- 
able injury.  But  at  all  events  it  will  not 
encourage  the  spoliation  of  realty  by  a  wrong- 
doer, permit  him  to  destroy  a  lien  attached  to 
the  most  valuable  part  of  it  and  thus  allow 
the  Justice  of  the  lien  statute  to  be  defeated. 
la  case  the  building  here  Is  attached  to  the 
freehold  of  respondents  in  such  a  way  that 
it  cannot  be  removed  without  great  injury  to 
the  building  or  great  injury  to  their  freehold, 
•we  thinic  it  will  not  be  violative  of  any  prin- 
ciples of  equity,  as  between  the  respondents 
and  appellants,  to  require  a  sale  of  both  the 
freehold  and  the  building,  to  the  extent  of 
the  deficiency,  after  exhausting  the  freehold 
from  which  the  building  was  wrongfully  re- 
moved. Respondents  cannot  well  complain 
of  this  if  there  wrongful  act  renders  it  neces- 
sar}'  to  be  done. 

The  Judgment  of  the  lower  court  Is  reversed, 
with  directions  to  modify  the  judgment  and 
to  decree,  first  the  sale  of  lots  8,  9,  and  10 
in  satisfaction  of  appellants'  lieus,  and,  if 
any  deficiency  remain,  tliat  then  the  building 
removed  by  respondents  to  lots  4  and  3  be 
'sold  and  the  purchaser  be  given  a  right  to 
remove  it,  if  such  can  be  done  without  great 
Injury  to  the  building  or  the  freehold  upon 
which  it  stands,  and,  if  such  cannot  be  done, 
that  then  the  court  decree  the  sale  of  lots 
4  and  3,  together  with  the  building  thereon, 
to  the  extent  of  such  deficiency;  the  surplus, 
if  any,  to  be  yielded  to  the  respondents,  and 
that  they  be  given  the  right  of  redemption  as 
In  the  case  of  foreclosure  of  mortgage.  Costs 
to  be  taxed  against  respondents. 

,     McCARTXt  J.,:  coacuca,    , 


BARTOH,  C.  J.  (dIasenUng).  Viewing  and 
considering  the  facts  as  they  appear  from 
the  evidence  in  the  reoMrd,  in  the  light  ot 
the  decisions  of  the  courts  made  under  stat- 
utes similar  to  or  like  ours,  and  of  the  law 
as  laid  down  by  the  text-writers  with  refer- 
ence to  such  statutes  as  ours,  under  which 
the  lien  extends  to  and  covers  the  land  and 
not  alone  the  building,  I  am  unable  to  con- 
cur with  my  associates  in  tills  Judgment  and 
therefore  dissent 


STATE  ex  rel.  RIDDELL  v.  DISTRICT 

COURT  OF  SECOND   JUDICIAL 

DIST.  et  al. 

(Supreme  Court  of  Montana.    Feb.  26,  1900.) 

1.  CONSTITUTIONAI.     La.W— DUS     PboCESS— NO- 
TICE OF  Taxing  Costs. 

A  statute  authorizing  tlie  taxation  of  costs 
on  a  memoranduin  filed  witbout  any  notice  to 
the  person  liable  therefor  would  be  obnoxious 
to  Const,  art.  3,  %  27,  guarantying  that  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law. 

2.  Costs— Taxation    in     Lowes    Ooubt    of 
Costs  on  Appeal— Notice. 

Code  Civ.  Proc  |  1867,  points  out  the  mode 
to  be  pursued  for  the  enforcement  of  costs  in 
original  proceedings  and  provides  that  a  mem- 
orandnm  of  the  items  of  costs  shall  be  served  on 
the  adverse  party.  Section  18(19  provides  that 
whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs  he  must 
within  a  certain  time  deliver  to  the  clerk  below 
a  memorandum  of  his  costs  verified  as  pre- 
scribed by  section  18(37,  and  thereafter  he  may 
have  an  execution  therefor.  No  provision  in  the 
latter  section  is  made  for  notice  to  the  adverse 
party.  Held,  that  the  provisions  for  notice  in 
former  section  are  applicable  to  proceedings  un- 
der the  latter. 

3.  Same  —  Taxation  —  Waiveb  or  Noticb  of 
Pboceedinos. 

Costs,  being  allowed  only  by  statute,  can 
be  collected  only  by  the  method  pointed  out  by 
the  statute,  and  where  the  provisions  of  the 
statute  were  not  followed,  in  that  the  adverse 
party  had  no  notice  of  the  filing  of  the  memoran- 
dum, suck  party,  by  submitting  his  motion  to 
tax  along  with  his  motion  to  strike  out  the  mem- 
orandum as  a  whole,  did  not  give  the  court 
jurisdiction  of  the  subject-matter. 

Certiorari  by  the  state  of  Montana,  on  the 
relation  of  J.  A.  Rlddell,  against  the  district 
coiurt  of  the  Second  Judicial  District  of  the 
state  of  Montana  and  Hon.  John  B.  McCler- 
nan.  Judge  thereof,  to  review  an  order  taxing 
costs.    Order  annulled. 

John  J.  McHatton,  for  relator.  Carpenter, 
Day  &  Carpenter,  for  respondents. 

BRANTLX,  C.  J.,  Certiorari.  On  appeal 
to  this  court  by  the  defendants  In  a  cause 
entitled  Rlddell  v.  Ramsey  et  ol.,  31  Mont 
380,  78  Pac.  507,  a  Judgment  tn  favor  of  plain- 
tiff and  an  order  denying  defendants'  motion 
for  a  new  trial  were  reversed.  When  the 
remittitur  went  down  to  the  district  court, 
the  defendants  filed  with  the  clerk  their  veri- 
fied memorandum  of  costs  and  disbursements 
on  the  appeal  and  caused  execution  to  be  is- 
sued UieEefor  fs  upon  a  Judgment  uBder  thie 
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Btatate.  Code-  Civ.  Proc.  8  1889.  Thereupon 
the  plaintiff  filed  his  motion,  supported  by 
affidavit,  to  the  effect  that  a  copy  of  the 
memorandum  bad  not  been  served  upon  him 
before  or  after  filing,  and  asked  that  the  exe- 
cution be  stayed  pending  a  decision  by  ttie 
court  upon  the  question  whether  the  defend- 
ants were  entitled  to  their  costs.  Execution 
was  stayed.  The  plaintiff  thai  moved  the 
court,  making  special  appearance  for  that 
purpose,  to  strike  out  the  memorandum,  and 
at  the  same  time  submitted  a  motion  to  tax 
the  bill  on  Its  merits,  making  specific  objec- 
tions to  various  items  included  therein.  The 
court  denied  the  motion  to  strike  out  the 
memorandum,  and  thereupon  proceeded  to 
consider  and  determine  the  motion  to  tax. 
Certain  of  the  Items  were  disallowed,  with 
the  result  that  the  amount  claimed,  $944.05, 
was  reduced  to  $052.05.  Thereupon  this  pro- 
ceeding was  begun  to  have  the  order  taxing 
costs  annulled  as  in  excess  of  Jurisdiction. 
The  writ  was  issued,  and  the  record  certified 
up. 

The  contention  is  made  by  counsel  for  rela- 
tor that,  under  the  rule  laid  down  in  State 
ex  rel.  Hurley  v.  District  Court,  27  Mont. 
40,  69  Pac.  244,  since  no  notice  of  the  filing 
of  the  memorandum  was  given  under  the  pro- 
visions of  section  1867  of  the  Code  of  Civil 
Procedure,  the  memorandum  ought  to  have 
been  stricken  out  as  a  whole.  Counsel  calls 
attention  to  the  fact  that  he  made  a  special 
appearance  for  the  purpose  of  asking  that 
the  memorandum  be  stricken  out,  and  that, 
although  he  at  the  same  time  submitted  the 
merits  of  plaintiff's  claim,  thus  asking  for 
substantive  relief,  he  did  not  thereby  waive 
his  right  to  have  the  relief  demanded  by  his 
special  appearance.  The  district  court  should 
have  strlckai  out  the  memorandum  or  bill  as 
a  whole.  It  was  without  Jurisdiction  to  tax 
or  allow  any  item.  The  respondents  rely, 
of  course,  on  the  provisions  of  section  1869  of 
the  Code  of  Civil  Procedure,  and  Insist  that, 
since  the  defendants  in  the  case  of  Rlddell 
v.  Ramsey  et  al.,  supra,  compiled  literally  with 
Its  requirements  and  filed  their  verified  memo- 
randum with  the  clerk  within  the  prescribed 
time,  they  were  entitled  to  have  execution 
.  Issue  thereon  as  a  matter  of  course,  subject 
to  be  recalled  on  motion  of  the  plaintiff  pend- 
ing a  motion  to  tax.  They  contend,  further, 
that  the  provisions  of  section  1867,  touching 
the  service  of  the  memorandum,  do  not  apply; 
for.  If  notice  need  not  be  given,  then  the 
court  has  nothing  to  do  in  the  premises.  The 
difficulty  with  this  position  is  that.  If  the 
provisions  of  this  latter  section  do  not  apply 
as  to  the  requirement  of  notice,  neither  do 
they  in  any  other  particular.  The  result  is 
that  the  party  against  whom  such  costs  are 
claimed  Is  without  remedy.  The  memoran- 
dum may  Include  all  sorts  of  illegal  items, 
and  the  party  filing  it  has  a  Judgment  for 
them,  without  notice  or  opportunity  to  his 
adversary  to  be  beard,  before  bis  property 


may  be  taken  under  the  execution  to  satisfy 
the  Judgment  thus  obtained  without  notice. 
If  this  meaning  is  to  be  given  that  section, 
it  would.  It  seems,  be  clearly  obnoxious  to 
the  constitutional  guaranty  that  no  i>erson 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law  (Const,  art.  3,  5 
27),  the  phrase  "due  process  of  law"  in- 
cluding notice  and  a  bearing  before  Judgment 
Hovey  v.  Elliott,  167  U.  S.  409,  17  Sup.  Ct 
841,  42  L.  Ed.  215. 

We  do  not  think  It  necessary  to  hold  sec- 
tion 1869  unconstitutional.  The  chapter  of 
which  this  section  is  a  part  has  to  do  with 
costs  and  the  mode  by  which  they  may  be 
collected.  Section  1867  points  out  the  mode 
to  be  pursued  for  the  collection  of  costs  In 
the  district  courts,  and  also  in  original  pro- 
ceedings in  this  court ;  at  least  It  does  not  in 
terms  apply  to  district  courts  exclusively. 
Section  1869  points  out  the  mode  by  which 
they  may  be  collected  when  awarded  on  aih 
peal }  but  we  think  that  all  the  analogies,  as 
was  stated  In  State  ex  rel.  Hurley  v.  Dis- 
trict Court  supra,  require  notice  of  the  claim 
to  be  given  under  the  provisions  of  section 
1867,  or  that  they  should  be  denied.  While 
the  exact  point  now  before  the  court  was  not 
raised  In  State  ex  rel.  Hurley  v.  District 
Court  supra,  yet  what  was  there  said  as  to 
the  necessity  of  notice  was  not  entirely  Imper- 
tinent and  Is  wholly  applicable  in  this  case. 
This  rule  must  govern  or  the  conclusion  is 
Inevitable  that  section  1889  is  Invalid,  and 
that  parties  have  no  means  provided  by  which 
they  may  collect  costs  awarded  to  them  by 
this  court  on  appeal.  Section  1867  clearly 
does  apply  to  proceedings  in  this  court  in 
some  respects.  We  think  it  must  be  held  to 
apply  also  to  the  method  of  claiming  in  the 
district  court  costs  awarded  by  this  court  on 
appeal,  and  that  the  method  pointed  out  must 
be  pursued,  else  the  court  has  no  power  to 
settle  controversies  In  any  manner  concern- 
ing them.  Nor  do  we  think  the  relator,  by 
submitting  the  motion  to  tax  along  with  his 
motion  to  strike  out  the  memorandum  as  a 
whole,  gave  the  court  Jurisdiction  of  the  sub- 
ject-matter. (3ost8,  as  costs,  are  allowed  only 
by  statute  and  can  be  collected  only  by  the 
method  pointed  out  by  the  statute.  Orr  v. 
Haskell,  2  Mont  3.50;  Rlddell  v.  Harrell,  71 
Cal.  254,  12  Pac.  67;  O'Nell  v.  Donahue,  57 
Cal.  226;  Sellick  v.  De  Carlow,  95  Cal.  OU. 
30  Pac.  795;  Dow  v.  Ross,  90  Cal.  562.  27 
Pac.  409.  When,  therefore,  the  party  claim- 
ing costs  has  failed  to  claim  them  as  direct- 
ed by  the  statute,  his  right  to  them  has  not 
attached,  and  the  court  has  no  other  rrawer 
In  the  premises  than  to  strike  out  and  dis- 
allow^  them  on  motion  of  the  adverse  party. 
For  these  reasons  we  think  that  the  district 
court,  In  proceeding  to  tax  and  allow  any  por- 
tion of  the  bill  In  controversy,  was  wholly 
without  Jurisdiction,  and  the  order  must  be 
annulled. 

At  the  hearing  no  question  was  made  as  to 
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the  remedy.    We  have  therefore  considered 
the  case  npon  the  merits,  without  reference  to 
the  question  whether  the  proper  remedy  has 
been  Invoked  in  this  case. 
Order  annulled. 

MILBUBX  and  HOLLOW  AT,  JX,  concur. 


PALMBB    T.    SPAULDINO. 

(Snpreme  Court  of  Montana.    March  6,  1006.) 

APPEAI/— Afpeaiable  Obdess. 

An  order  of  the  district  court  dismissing  an 
appeal  from  a  justice's  court  is  not  appealable 
either  as  a  final  judgment  or  as  an  appealable 
order  within  Code  Civ.  Proc.  f  1722,  as  amended 
by  Sess.  Liaws  ]899,  p.  146,  authorizing  an  ap- 
peal from  a  final  judgment  and  from  an  order 
granting  or  refusing  a  new  trial,  etc. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Action  by  Claude  A.  Palmer  against  A.  A. 
Spauldlng.  From  an  order  dismisaing  an 
amieal  from  a  Judgment  of  a  justices  court, 
plaintlir  aifteala.    Dhauiwed. 

J.  L.  Staats,  for  appellant  H.  A.  Bolinger, 
for  respondent. 

BRANTLT,  C.  J.  This  action,  brought 
for  the  purpose  of  recovering  the  posses- 
sion of  certain  personal  property,  originated 
In  a  justice's  court  of  Gallatin  county.  From 
a  judgment  In  plaintiff's  favor,  defendant 
appealed  to  the  district  court.  Plaintiff 
moved  that  court  to  dismiss  the  appeal  on 
grounds  the  merits  of  which  need  not  be  no- 
ticed. The  court  sustained  the  motion,  caus- 
ing to  be  entered  in  the  minutes  the  follow- 
ing order:  "Motion  to  dismiss  heretofore 
taken  under  advisement,  is  at  this  time  sus- 
tained by  the  court."  From  this  order  the 
defendant  thereui)on  attempted  to  appeal  to 
this  court  as  from  a  final  judgment. 

In  this  court  the  plaintiff  has  Interposed 
an  objection  to  the  consideration  of  the  ap- 
peal on  the  merits,  on  the  ground  that  this 
court  has  no  jurisdiction.  It  la  clear  that 
the  order  is  neither  in  form  nor  substance  a 
final  judgment;  and,  not  being  in  itself  an 
appealable  order  (Code  Civ.  Proc.  {  1722, 
amended  by  Act  of  1899  [Sess.  Laws  1899, 
p.  146]),  thla  court  has  no  jurisdiction  to 
consider  the  case  upon  the  merits,  and 
plaintUTs  objection  must  be  sustained. 

The  appeal  is  therefore  dismissed. 

Dismissed. 

MILBURN  and  HALLOWAX,  JJ.,  concur. 


STATE  V.  FULLER. 
(Supreme  Court  of  Montana.    March  19,  1006.) 

1.  Crihinai.  Law  —  Habklbbs  Ebbob  — Ex- 
clusion or  Evidence. 

Where,  in  a  criminal  prosecution,  a  witness 
for  the  state  bad  testified  on  cross-examination 
that  be  bad  not  told  the  county  attorney  that 
85  P.— 24 


he  wanted  to  testify,  but  had  gone  to  him  and 
told  him  what  he  knew,  the  exclusion  of  a  further 
question  as  to  whether  the  witness  had  sent  any 
one  else  to  the  county  attorney  to  tell  him  that 
witness  wanted  to  testify,  while  technically 
erroneous,  was  harmless. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §§  3138.  3139.] 

2.  Same— Objections  to  Evide.xce— Waives. 

Where,  in  a  prosecution  for  murder,  defend- 
ant consented  to  the  use  of  his  shoes  for  com- 
parison with  tracks  found  at  the  scene  of  the 
killing,  he  waived  the  right  to  object  to  evi- 
dence so  obtained  on  the  ground  that  its  use 
was  forbidden  by  Const  art  3,  H  7. 18.  prohibit- 
ing unreasonable  searches  and  seizures,  and  de- 
claring that  no  person  shall  be  compelled  to 
testify   against  himself. 

3.  Saub  —  Evidence  —  Compabison  of  Shoes 
WITH  Tbacks— Admissibilitt— Compellino 
Accused  to  Give  Evidence  Against  Self. 

In  a  prosecution  for  murder,  the  admission 
of  evidence  that  shoes  taken  from  defendant 
without  his  consent  corre8ix>nded  with  tracks 
found  near  the  scene  of  the  killing  did  not  de- 
prive defendant  of  the  rights  guarantied  to  him 
by  Const,  art.  3,  $  18,  declaring  that  no  person 
shall  be  compelled  to  testify  against  himself  in 
a  criminal  prosecution,  and  section  7,  prohibit- 
ing unreasonable  searches  and  seizures,  or  Const. 
U.  S.  Amends.  4,  5,  containing  substantially 
the  same  provisions. 

4.  Same. 

In  a  prosecution  for  crime,  evidence  of 
footprints  or  other  marks  or  tokens  found  upon 
or  near  the  place  of  the  killing  may  be  admitted 
to  connect  the  accused  with  it  or  identify  him 
as  the  gailty  person,  if  the  evidence  tends  to 
show   that  he   left  such  evidence  behind  him. 

5.  Same— Tbiai.— <!ommentino  on  Evidence. 

In  a  prosecution  for  murder,  a  remark  of  the 
court,  in  admitting  in  defendant's  behalf  a  tran- 
script of  the  evidence  taken  at  the  coroner's  in- 
quest, that  he  would  admit  It  for  what  it  was 
worth,  was  not  prejudicial  as  a  comment  on  the 
weight  of  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  U  1528,  153.S.] 

6.  Same— iNSTRfcTioNs— Defining  Malice. 

In  a  prosecution  for  murder,  a  definition  of 
malice  not  preciHely  conforming  to  Pen.  Code,  fi 

7.  but  nevertheless  sufiiciently  comprehensive  to 
give  the  jury  a  definite  idea  of  the  meaning  of 
the  word,  was  not  a  cause  for  reversal,  in  the 
absence  of  a  request  for  a  more  specific  in- 
struction. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  2005.] 

7.  Same— Habuless  Ebbob. 

Alleged  error  in  defining  the  expression 
"heat  of  passion"  was  harmless,  where  the  jury 
found  defendant  guilty  of  murder  in  the  first 
degree,  especially  in  view  of  the  fact  that  the 
evidence  did  not  tend  to  prove  manslaughter. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  |  3161 ;  vol.  20,  Cent 
Dig.  Homicide,  f  720.] 

8.  Same— Cbedibilitt  op  Witnesses. 

In  a  prosecution  for  crime,  an  instruction 
that,  if  any  witness  had  willfully  testified  falsely 
as  to  any  material  fact,  the  jury  were  at  liberty 
to  disregard  his  entire  testimony,  though  erro- 
neous, because  failing  to  limit  the  right  to  disre- 
gard the  testimony  to  such  portions  thereof  as 
were  not  corroborated,  was  not  cause  for  re- 
'•ersal,  where  the  evidence  conclusively  showed 
defendant  to  be  guilty. 

9.  Same— Failttke  of  Defendant  to  Testify. 

In  a  criminal  prosecutiou  in  which  defend- 
and  bad  not  testified,  it  was  proper  for  the  court 
of  its  own  motion  to  instruct  the  jury  that  de- 
fendant in  a  criminal  case  cannot  be  compelled 
to  be  a  witness  against  himself,  and  tluit  If 
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he  does  not  claim  the  right  te  be  sworn  and  does 
not  testify,  this  fact  must  not  be  used  to  liis 
prejudice. 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  Doulon,  Judge. 

Miles  Fuller  was  conTlcted  of  murder,  and 
appeals.    Affirmed. 

Jas.  H.  Baldwin,  John  Lindsay,  and  Edwin 
S.  Booth,  for  appellant.  Albert  J.  Galen, 
Atty.  Gen.,  and  W.  H.  Poorman,  Asst  Atty. 
'Gen.,  for  the  State. 

BRANTLY,  C.  J.  On  November  7,  1904, 
defendant  was  by  information  charged  with 
the  crime  of  murder,  and  thereafter,  having 
been  tried  upon  his  plea  of  not  gull^  there- 
to, was  convicted  of  murder  of  the  first  de-- 
gree  and  sentenced  to  death.  He  has  ap- 
pealed from  the  judgment  and  from  on  order 
denying  him  a  new  trial. 

The  brief  of  counsel  assigns  many  rulings 
«ud  decisions  of  the  court,  which,  it  Is  al- 
leged, prejudiced  the  defendant  In  bis  sub- 
stantial rights.  Of  these  only  a  few  are 
sufficiently  meritorious  to  require  special  no- 
tice. The  following  brief  statement  of  the 
facts  will  be  sufficient  to  make  clear  the  con- 
tentions made :  It  appears  that  the  homicide 
grew  out  of  a  grudge  of  long  standing  be- 
tween the  defendant  and  Henry  Gallahan, 
the  deceased.  The  defendant  had  repeatedly 
«tated  that  he  Intended  to  kill  Gallaban  at 
the  first  opportunity.  He  made  this  state- 
ment to  the  deceased  himself  In  the  presence 
of  one  of  the  witnesses,  a  few  days  prior  to 
the  killing.  Both  men  occupied  cabins  a 
«hort  distance  west  of  the  city  of  Butte. 
About  6  o'clock  on  the  evening  of  October  24, 
1904,  two  of  the  witnesses  going  east  into  the 
•city,  along  one  of  its  principal  streets  near 
Its  western  outskirts,  met  the  deceased  going 
west,  near  where  he  was  killed.  One  of 
these,  two  or  three  minutes  after  passing  the 
deceased,  saw  the  defendant  standing  be- 
hind the  comer  of  a  school  building  "peeking" 
In  the  direction  the  deceased  was  going.  A 
short  time  later  the  two,  the  defendant  and 
the  deceased,  were  observed  further  west 
standing  a  few  yards  apart  on  the  hillside. 
Xo  one  was  near  enough  to  them  to  hear 
what.  If  anything,  was  said  by  either  of  them. 
The  defendant  first  fired  at  the  deceased. 
They  then  exchanged  shots  rapidly,  both 
using  revolvers,  until  the  deceased  fell  mor- 
tally wounded  by  a  shot  In  the  head.  The 
defendant  then  started  west,  but  stopped, 
returned  to  where  the  deceased  was  lying, 
slashed  his  throat  twice  with  a  knife  or  other 
sharp  instrument,  severing  the  jugular  vein, 
and  then  fied,  escaping  in  the  dusk  of  the 
evening.  Those  who  witnessed  the  shooting 
were  from  230  to  600  feet  away;  two  of  them, 
Semmons  and  Almquist,  pursued  the  defend- 
ant for  some  distance.  Though  there  was 
not  sufficient  light  to  enable  bim  to  distin- 
fn'ifih  the  feature  of  a  man  clearly,  Alm- 
quist recognized  him.  LiOter  on  the  same 
evening  he  was  arrested.    On  the  following 


day  the  undersherUf  took  the  shoes  worn 
by  the  defendant  at  the  time  of  the  arrest 
and  compared  them  with  footprints  foimd 
leading  from  the  place  of  the  shooting  to 
within  a  short  distance  of  defendant's  cabin. 
The  impression  made  by  the  shoes  corres- 
ponded exactly  with  these  footprints.  The 
evidence  is  that  the  undershcrifF  told  the 
jailer  to  get  defendant's  shoes  and  that  be 
went  and  took  them  off  defendant  in  the  cor- 
ridor of  the  jail  where  he  then  was. 

Glad8t(»ie  Bray  had  witnessed  the  affray. 
but,  though  his  name  had  been  given  to  the 
coroner,  he  had  not  been  called  to  testify 
at  the  Inquest,  nor  had  the  county  attorney 
been  informed  of  the  fact  that  he  was  an 
eyewitness  until,  on  the  evening  before  the 
trial  began,  he  gave  the  information  him- 
self. When  the  trial  opened,  this  fact  hav- 
ing been  made  to  appear,  bis  name  was  by 
permission  of  the  court  indorsed  upon  the 
information.  He  was  thereupon  called  and 
sworn  as  a  witness.  In  one  place  In  his  tes- 
timony be  positively  Identified  the  defendant 
as  the  man  who  was  seen  rnnning  from  the 
scene  of  the  shooting.  On  cross-examination, 
being  questlcined  how  he  came  to  be  called  as 
a  witness,  he  stated:  "I  did  not  go  to  the 
county  attorney  and  teU  him  I  wanted  to 
testify  in  the  case.  I  just  went  up  there  and 
told  blm."  He  was  then  asked:  "Did  you 
send  any  one  else  to  him  to  tell  him  that 
you  wanted  to  testlfjr?"  The  county  attor- 
ney having  interposed  a  general  objection, 
the  witness  was  not  permitted  to  answer. 
This  ruling  is  assigned  as  error,  because.  It 
Is  said,  the  answer  would  "perhaps"  have 
shown  the  Interest  of  the  witness  In  the  put- 
come  of  the  case,  and  hence  should  have  gone 
to  the  jury  as  reflecting  upon  his  credibility. 

The  interest  and  feeling  of  a  witness  are 
always  material  elements  to  be  weighed  and 
considered  by  the  jury  In  determining  the 
credibility  of  his  story.  It  does  not  appear, 
however,  from  any  offer  made  by  counsel 
what  the  answer  of  the  witness  would  have 
been,  nor  that  they  expected  to  contradict 
him  If  bis  answer  had  been  fat  the  negative. 
The  witness  had  already  stated  that  he  had 
volunteered  his  evidence,  thus  evincing  a 
willingness  to  see  the  defendant  convicted; 
and  If  it  be  conceded  that  the  ruling  of  the 
court  was  technically  wrong  as  an  undue  re- 
striction of  the  cross-examination,  as  we 
think-  it  was,  yet  an  affirmative  answer  would 
not  have  added  further  evidence  of  his  inter- 
est Evidently,  since  counsel  did  not  pros- 
ecute the  inquiry  further  or  make  an  effort 
to  prove,  they  were  satisfied  that  they  had 
obtained  from  the  witness  all  the  evidence 
they  could  showing  interest.  We  think  the 
ruling,  though  technically  erroneous,  was 
without  prejudice. 

.  The  same  witness  in  ianother  place  of  his 
cross-examination  testified:  "^Q.  Ton  don't 
know  who  fired  them  [the  shots]  of  your  own 
knowledge?  A.  I  knew  It  .was  Fuller  and 
Gallahan.    Q.  How  4»  you   know?.  A.Be- 
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canae  I  heard  the  people  talking  about  It" 
Contention  Icr  made  that  this  portion  of  hia 
evidence  la  hearsay,  and  that  the  court  erred 
In  refusing  to  strike  It  ont  The  conrt  did 
at  first  refnse  to  strike  it  ont,  bat  a  few 
moments  later,  upon  attention  being  called 
to  it  by  connsel,  the  whole  of  It  was  strick- 
en out  and  the  Jury  admonished  not  to  con- 
aider  it  Further,  the  court  submitted  an  In- 
Btmctlon  calling  the  attention  of  the  Jury 
specifically  to  the  fact  that  certain  testimony 
Iiad  been  stricken  out  and  that  they  must 
t>ear  this  constantly  In  mind  during  their 
deliberations,  and  not  make  use  of  It  in  mak- 
ing up  their  Terdlct  The  prior  erroneoufi 
ruling  was  tbns  folly  corrected  and  the  con- 
tention of  counsel  is  not  sustained  by  the 
record. 

The  testimony  of  the  undersherllf,  touch- 
ing his  comparison  of  defendant's  shoes  with 
the  footprints  leading  from  the  place  of  the 
shooting,  together  with  the  shoes,  was  ad- 
mitted, over  objection  by  connsel  that  the 
use  of  this  character  of  evidence  was  a 
direct  violation  of  the  constitutional  pro- 
hibition that  "no  person  shall  be  compelled 
to  testify  against  himself  In  a  criminal  pro- 
ceeding" (Const  Mont  art  8,  (  IS),  and  also 
of  the  guaranty  that  "the  people  shall  be  se- 
cure In  their  persons,  papers,  homes  and 
effects  from  unreasonable  searches  and  seiz- 
ures" (Const,  Mont  art  8,  |  7).  Counsel 
also  rely  upon  articles  5  and  4  of  the  amend- 
ments to  the  Constitution  of  the  United 
States,  which,  respectively,  embody  substan- 
tially the  same  provisions.  We  do  not  think 
the  evidence  shows  that  what  was  done 
by  the  undersberlff  was  without  the  defend- 
ant's consent  From  this  point  of  view  the 
defendant  may  not  complain;  for  tlie  privi- 
lege guarantied  by  tbe  first  provision  of  the 
Constitution  cited  may  be  waived  by  consent, 
either  expressly  or  by  implication.  Other- 
wise a  defendant  who  has  offered  himself  as 
a  witness  in  bis  own  behalf  would  not  be 
subject  to  cross-examination  bringing  out 
criminatory  facta,  should  he  conclude  not  to 
submit  to  it  The  rule  is,  as  pointed  out 
l>y  Mr.  Wigmore  la  bis  worlc  on  Evidence 
(volume  8,  p.  2270) ,  that  when  the  defendant 
offers  himself  as  a  witness  in  bis  own  be- 
half, he  waives  bis  privilege  as  to  all  mat- 
ters pertinent  to  the  Issues  involved.  So,  If 
the  defendant  consented  to  the  use  of  his 
shoes,  voluntarily  surrendering  them  to  the 
officer  for  the  purpose  for  which  they  were 
used,  be  caimot  now  complain  that  tbe  evi- 
dence so  discovered  was  used  against  him. 
And  these  remarks  apply  as  well  to  the  guar- 
anty of  security  in  the  other  provision;  for, 
if  tbe  shoes  were  taken  by  the  defendant's 
consent,  he  cannot  be  heard  to  complain  that 
the  officer  was  guilty  of  an  unlawful  seizure. 

Bat  accepting  tbe  theory  of  the  defend- 
ant that  the  evidence  does  establish  a  taking 
without  his  consent  we  still  tbink  the  evi- 
dence in  question    was  properly   admitted. 


The  prohibition  first  Invoked  is  toothing  more 
than  a  statemait  of  the  common-law  mle 
of  evidence,  and  gnarantles  no  greater  privi- 
lege than  that  all  persons,  whether  parties 
or  extraneous  witnesses,  shall  be  free  from 
compulsion  by  legal  process  to  give  self- 
incriminating  testimony.  After  tracing  the 
liiBtory  ot  the  rale,  Mr.  Wigmore  states  the 
object  tlias:  "Looking  back  at  the  his- 
tory of  the  privilege  of  the  spirit  of  tlie 
struggle  by  which  its  establishment  came 
about  the  object  of  the  protection  seems 
plain.  It  is  tbe  employment  of  legal  process 
to  extract  from  the  person's  own  lips  an  ad- 
mission of  his  guilt,  which  will  thus  take 
the  place  of  other  evidence.  Such  was  the 
process  of  the  ecclesiastical  court  as  opposed 
through  two  centuries — ^tbe  Inquisitorial 
method  of  putting  the  accused  upon  bis  oath, 
in  order  to  supply  the  lack  of  tbe  required  two 
witnesses.  Such  was  the  complaint  of  Lil- 
burn  and  his  fellow  objectors,  that  he  ought 
to  l>e  convicted  by  other  evidence,  and  not 
by  bis  own  forced  confession  upon  oatli. 
Such  too.  Is  the  Inference  from  the  policy  of 
the  privilege  as  a  defensible  institution ;  that 
is  to  say.  It  exists  mainly  In  order  to  stimu- 
late the  prosecution  to  a  full  and  fair  search 
for  evidence  procurable  by  their  own  exer- 
tions, and  to  deter  them  from  a  lazy  and 
pernicious  reliance  upon  the  accused's  con- 
fessions. Such,  finally.  Is  the  practical  re- 
quirement that  follows  from  tbe  necessity 
of  recognizing  other  unquestioned  methods 
of  procuring  evidence;  for,  If  the  privilege 
extended  beyond  these  limits,  and  protected 
an  accused  otherwise  tha&  in  his  strictly 
testimonial  status  If,  In  other  words.  It 
created  Inviolability  not  only  for  his  physi- 
cal control  of  bis  own  vocal  utterances,  but 
also  for  bis  physical  control  in  whatever 
form  exercised,  then  it  would  be  possible  for 
a  guilty  person  to  shut  himself  up  in  hia 
house,  with  all  the  tools  and  Indicia  of  bis 
crime,  and  defy  the  authority  of  the  law 
to  employ  in  evidence  anything  that  might 
be  obtained  by  forcibly  overthrowing  his 
possession  and  compelling  the  surrender  of 
the  evidential  articles — ^a  clear  reductlo  ad 
absurdum.  In  other  words.  It  is  not  merely 
compulsion  that  Is  tbe  kernel  of  the  privi- 
lege. In  history  and  in  the  constitutional 
definitions,  but  testimonial  compulsion.  Tbe 
one  idea  is  as  essential  as  the  other.  Tbe 
general  principle,  therefore.  In  regard  to  tbe 
form  of  the  protected  disclosure,  may  be 
said  to  be  this:  Tbe  privilege  protects  a 
person  from  any  disclosure  sought  by  legal 
process  against  him  as  a  witness."  Section 
22G3,    p.    3123. 

As  further  pointed  out  by  this  author,  the 
privilege  also  extends  to  the  production  by 
a  person  of  documents  or  chattels  in  re- 
sponse to  a  Bubpnena,  or  to  a  motion  to  order 
production,  or  to  other  forms  of  process  treat- 
ing him  as  a  witness,  because  at  any  time  he 
might  be  liable  to  be  called  upon  to  establisu 
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the  IdMitlty,  autbenUcltjr,  or  origin  of  the 
article  produced.  And  this  view  is  sustained 
generally  by  the  courts.  In  New  Xork  it  is 
held  that  it  is  no  Invasion  of  this  privilege 
to  con)i)el  the  defendant  to  stand  up  in  the 
I)resence  of  the  jury  so  that  he  may  be  identl- 
tied  by  tt  witness,  "The  main  puriwse  of  the 
provision  [of  the  Constitution]  was  to  pro- 
hibit the  compulsory  oral  e.\amination  of 
prisoners  before  trial,  or  upon  trial,  for  the 
liurpose  of  extorting  unwilling  confessions 
or  declarations  implicating  them  In  crime. 
It  could  reach  further  only  in  exceptional 
and  iteruliar  cases  coming  within  the  spirit 
and  purpose  of  the  inhibition.  A  murderer 
may  be  forcibly  taken  before  his  dying  vic- 
tim for  ideutifictitlon,  and  the  dying  de- 
<*laration8  of  his  victim  may  then  be  proved 
ui)on  his  trial  for  his  identification.  A  thief 
may  be  forcibly  examined  and  the  stolen 
property  may  be  taken  from  his  person  and 
brought  into  court  for  his  coudemuation.  A 
prisoner's  person  may  be  examined  for  marks 
and  bruises,  and  then  they  may  be  proved 
upon  his  trial  to  establish  his  guilt;  and  It 
-ivonld  be  stretching  the  constitutional  Inhi- 
bition too  far  to  make  It  cover  such  cases  and 
cases  like  this,  and  the  inhibition  thus  ap- 
]>lied  would  greatly  embarrass  the  adminis- 
tration of  Justice."  People  v.  Gardner,  144 
N.  Y.  119.  ;18  N.  E.  1003,  28  L.  R.  A.  099, 
43  Am.  St.  Hep.  741.  In  Tennessee  and  Texas 
it  is  held  in  cases  of  larceny  that,  though  a 
confession  has  been  extorted  from  the  defend- 
ant by  fear  of  punishment  or  the  hope  of 
Imraunit.v  and  is  therefore  inadniisRible,  yet. 
If  by  means  of  information  thus  gained  by 
the  officers  the  stolen  property  is  found,  this 
fact  is  admissible,  together  with  the  further 
fact  that  the  defendant  informed  them  of  its 
place  of  concealment;  the  knowledge  thus 
evinced  by  liim  putting  it  upon  him  to  give 
such  explanation  as  he  may  exculpating  him- 
self. White  V.  State.  3  Helsk.  (Tcnn.)  338; 
Selvidge  v.  State.  30  Tex.  GO.  This  is  the 
rule  in  Now  York  also.  Duffy  v.  People, 
2C  X.  Y.  .-SSS. 

In  State  v.  Graham,  74  N.  C.  64C,  21  Am. 
Rep.  4!W,  tlio  defendant  was  charged  with 
larceny.  Footprints  were  discovered  at  the 
scene  of  the  crime  and  leading  to  and  from 
it  to  a  fence  in  the  direction  of  defendant's 
linnse.  The  offleor  who  made  the  arrest  com- 
I)elled  tlie  prisoner  to  put  Ills  foot  in  the 
tracks,  thus  demonstrating  an  exact  con-es- 
pondencc.  This  was  proved  upon  the  trial, 
over  defendant's  objection.  On  review  tlie 
court  held  the  evidence  admissible  on  the 
theory  that,  though  the  act  of  the  officer  was 
an  invasion  of  defendant's  rights,  yet  it  did 
not  affect  the  resemblance,  the  only  fact 
which  had  welglit  as  evidence.  Applying  the 
same  rule,  the  Su])reme  Court  of  Alabama, 
on  a  trial  for  arson,  held  that  it  was  compe- 
tent for  the  state  to  show  that  shoes  taken 
from  defendant's  house  and  belonging  to  him 
were  compared  with  tracks  found  near  the 


scene  of  the  crime,  and  were  the  same  In 
length  and  breadth.  Morris  r.  State,  124 
Ala.  44,  27  South.  33&  The  case  of  Myers 
V.  State,  97  6a.  76,  25  S.  E.  2.52,  is  directly 
In  point.  There,  as  here,  the  officer  in  charge 
of  the  prison  ordered  the  prisoner's  shoes  to 
be  taken  from  him  for  the  purpose  of  com- 
paring them  with  tracks  found  near  the 
place  where  the  body  of  the  murdered  man 
was  discovered.  The  trial  court  excluded 
the  evidence  of  the  officer  as  to  the  result  of 
the  comparison,  but  failed  to  admonish  the 
jury  not  to  consider  it.  On  review  it  was 
held  that  the  omission  to  admonish  was  not 
prejudicial,  because  the  evidence  was  compe- 
tent and  should  have  been  admitted,  and  the 
court  remarked  that  "it  was  the  duty  of  the 
officer  to  have  taken  from  the  possession  of 
the  defendant  any  article  which  he  might 
have  had  that  would  throw  any  light  upon 
the  circumstances  of  his  guilt  or  innocence, 
and  preserve  it  for  use  at  the  trial."  Similar 
instances  of  the  application  of  the  rule  may 
be  multiplied  almost  Indefinitely.  People  v. 
McCurdy,  C8  Cal.  57C  10  Pac.  207;  England 
V.  State,  89  Ala.  70,  8  South.  146 ;  People  v. 
Rowell,  133  Cal.  39,  C5  Pac.  127;  State  v. 
Morris,  84  N.  C.  756;  People  v.  Keep,  123 
Mich.  231,  81  N.  W.  1097;  Commonwealth  v. 
Pope,  103  Mass.  440:  Squires  v.  State,  39 
Tex.  Cr.  R.  96,  45  S.  W.  147,  73  Am.  St. 
Rep.  904.  The  cases  of  Couuselman  v.  Hitch- 
cock, 142  U.  S.  547,  12  Sup.  Ct.  195,  35  L. 
Ed.  1110,  and  Brown  v.  Walker,  161  U. 
S.  501,  16  Sup.  Ct.  644,  40  L.  Ed.  819,  cited 
by  counsel,  are  not  opposed  to  the  rule  laid 
down  by  Mr.  Wigmore  and  in  the  cases  cited. 
Indeed,  they  are  both  cases  in  which  crimi- 
natory evidence  was  sought  to  be  extorted  by 
compulsory  process,  in  direct  violation  of 
the  privilege. 

There  can  be  no  controversy  as  to  the  gen- 
eral rule  that  footprints  or  other  marks  or 
tokens  fomid  upon  or  near  the  place  of  the 
crime  may  be  admitted  to  connect  the  ac- 
cused with  it  and  Identify  him  as  the  guilty 
person,  if  the  evidence  tends  to  show  that  he 
left  such  evidences  l>ebind  him.  People  v. 
Mead.  50  Mich.  228,  15  N.  W.  95 ;  Harris  v. 
State,  84  Ga.  269, 10  S.  E.  742;  Gray  v.  State, 
42  Fla.  174,  28  South.  53 ;  State  v.  Reed,  89 
Mo.  108,  1  S.  W.  225;  Underbill,  Crim.  Evi- 
dence, g  313 ;  1  Wigmore  on  Evidence,  §  413. 
Nor  do  we  understand  that  It  is  in  this  case 
drawn  in  question  by  the  defendant.  The 
guaranty  of  the  state  and  federal  Constitu- 
tions against  unreasonable  searches  and  seiz- 
ures does  not,  as  we  understand  It,  establish 
a  rule  of  evidence,  but  insures  inviolability 
of  the  homes,  persons,  and  effects  of  the  citi- 
zens from  unreasonable  searches  and  seiz- 
ures, or,  in  other  words,  searches  and  seizures 
not  authorized  by  law.  Its  purpose  was  and 
is  to  declare  unlawful  and  prohibit  the  use  of 
general  warrants  to  search  the  homes  of  citi- 
zens and  seize  their  books  and  papers  and 
other  effects,  to  be  used  against  them  as  evi- 
dence in  pending  controversies.    It  grew  out 
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of  the  bitter  contest  between  Wilkes  and  the 
EngliBh  government  In  1702  (Wilkes'  Case,  19 
How.  State  Tr.  082),  and  was  finally  estab- 
lished as  a  part  of  the  EJngllsb  Constitution 
by  Lord  Camden's  decision  in  Eutlck  v.  Car- 
rinRton.  In  1765  (Id.  10-29).  Both  of  these 
oasses  were  actions  for  trespass  against  of- 
licprs  of  the  crown  who  had  made  or  author- 
ized iudiscriuiiuate  searches  and  seizures  of 
the  plaiutifiCs'  papers  and  other  effects  under 
general  warrants.  In  neither  of  them,  how- 
ever, was  the  competency  of  the  evidence 
thus  fomid  brought  in  question.  The  provl- 
.viou  in  the  state  and  federal  Constitutions 
is  therefore  a  limitation  upon  the  powers  of 
the  respective  governments  declaring  all 
searches  and  seizures  unlawful  and  forbid- 
ding the  Legislature  and  tlie  Congress  to 
authorize  them,  when  they  do  not  fail  with- 
in the  limitation ;  and  the  redress  for  the 
wrong  therein  denounced  is  an  appropriate 
action  directly  against  those  who  have  been 
guilty  of  trespass.  Except  where  there  is  a 
violation  of  the  rule  prohibiting  the  enforced 
])roduction  of  self -criminating  testimony  here- 
tofore considered,  the  competency  of  the  par- 
ticular evidence  Is  not  affected  by  the  means 
hy  which  it  lias  been  obtained,  and  this  rule 
has  generally  been  recognized  by  the  courts 
in  the  United  States. 

In  State  v.  Flynn,  36  N.  IL  64,  the  court 
said:  "It  seems  to  us  an  unfounded  idea 
that  the  discoveries  made  by  the  officers  and 
their  assistants,  in  the  execution  of  process, 
whether  legal  or  illegal,  or  where  they  in- 
trude upon  a  man's  privacy  without  any 
legal  warrant,  are  in  the  nature  of  admis- 
sions made  under  duress,  or  that  it  is  evi- 
dewe  furnished  by  the  party  himself  upon 
compnlsion.  The  information  thus  acquired 
is  not  the  admission  of  the  party,  nor  evi- 
dence given  by  lUm,  in  any  sense.  The  party 
has  in  his  power  certain  mute  witnesses,  as 
they  may  be  called,  which  he  endeavors  to 
keep  out  of  sight,  so  that  they  may  not  dis- 
close the  facts  wtaich  he  is  desirous  to  cxinceaL 
By  force  or  frnnd  access  is  gained  to  them, 
and  they  are  examined,  to  see  what  evidence 
they  bear.  That  evidence  is  theirs,  not  their 
owner's.  If  a  party  should  have  the  iwwer 
to  keep  out  of  sight,  or  out  of  reach,  persons 
who  can  give  evidence  of  facts  he  desires 
to  suppress,  and  he  attempts  to  do  that,  but 
is  defeated  by  force  or  cumiing,  the  testi- 
mony given  by  such  witncs-ses  is  not  his 
testimony,  nor  evidence  wliich  he  has  been 
<'onii)elled  to  furnish  against  himself.  It  is 
their  own.  It  does  not  seem  to  us  possible 
to  establish  a  sound  distinction  I)etweeu  that 
<-ase  and  the  case  of  the  tHJunterfeit  bills,  the 
forger's  Implements,  the  false  keys,  or  the 
like  which  have  been  obtained  by  similar 
nieiins.  The  evidence  is  In  no  sense  his." 
The  defendant  had  been  Indicted  for  keeping 
for  sale  a  quantity  of  Intoxicating  liquor.  In 
violation  of  the  statute.  An  officer  had 
searched  his  premises  under  a  warrant  is- 
sued by  the  police  magistrate  of  Manchester. 


On  the  trial,  testimony  as  to  what  the  officer 
thus  ascertained  was  admitted,  over  objec- 
tion. On  review,  the  appellate  court  stated 
its  views  as  quoted  above.  In  Oindrat  et  al. 
v.  People,  138  111.  ia3,  27  N.  B.  1085,  plain- 
tiffs in  error  were  upon  trial  for  lartreny  of 
a  diamond  ring.  Objection  was  interposed  to 
the  testimony  of  one  Ue  Sell,  who,  the  even- 
ing after  the  robbei-y  and  acting  as  a  detec- 
tive, but  witijout  a  warrant  or  authority  from 
any  one,  went  to  tlie  rooms  occupied  by  the 
defendants  and  there  discovered  certain  crim- 
inatory facts  and  seized  certain  articles  of 
jewelry,  which  were  admitted  In  evidence. 
The  objection  was  that  the  evidence  was  in- 
competent for  that  the  means  by  which  it 
was  obtained  was  violative  of  section  6  of 
tue  Constitution  of  Illinlos,  the  same  in  sub- 
stance as  tlie  provision  of  our  own  and  the 
federal  Constitution  cited.  After  dis<russiug 
the  pui'iKise  and  meaning  of  tlie  provision 
the  court  said :  "Courts,  In  the  administra- 
tion of  the  criminal  law,  are  not  accustometl 
to  be  oversensitive  in  regard  to  the  sources 
from  which  evidence  comes,  and  will  avail 
tuemseives  of  ail  evidence  that  is  competent 
and  pertinent  and  not  subversive  of  some 
constitutional  or  legal  right."  The  court 
quotes  with  approval  from  1  Greenleaf  on 
Lvidence,  as  follows:  "Though  papers  and 
other  subjects  of  evidence  may  have  been 
illegally  taken  from  the  irassesslon  of  tue 
party  against  whom  they  are  offered,  or 
otherwise  unlawfully  obtained,  this  is  no 
valid  objection  to  their  admissibility,  if  they 
are  pertinent  to  the  issue.  The  court  will 
not  take  notic-e  how  they  were  obtained, 
whether  lawfully  or  vmlawfully,  nor  will 
It  form  an  Issue  to  determine  that  question." 
The  case  of  State  v.  Edwards,  51  AV.  Va.  220, 
41  S.  E.  429,  was  similar.  The  defendant 
was  charged  with  grand  larceny,  by  depriving 
the  prosecutor  of  his  money  by  means  of  a 
trick  by  substituting  therefor  worthless  state 
bank  bills,  trpon  his  arrest  he  was  searched 
and  other  bank  bills  of  the  same  character 
were  foimd  upon  his  person.  On  the  trial 
these  were  admitted  in  evidence  In  connection 
with  the  testimony  of  tlie  officer  making  the 
arrest,  over  the  objection  of  counsel  that 
tliey  were  incompetent  because  possession  of 
them  had  been  gained  by  an  Invasion  of  the 
personal  rights  of  the  defendant  and  an  il- 
legal seizure.  The  court,  in  reply  to  this 
objection,  said :  "One  complete  answer  to 
this  is  that  if  it  was  an  illegal  seizure,  that 
is  no  objection  to  the  use  of  tlie  papers  as 
evidence:  they  being  proper  evidence  in  the 
case  in  other  rosi)ect8 ;  for  the  court  can  tal^e 
no  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfnlly;  nor  would  It  form 
a  collateral  issue  to  determine  that  question 
[citing  authorities!.  But  the  seizure  was  not 
Illegal,  for  the  reason  that  these  papers  were 
Instruments  or  tokens  used  by  the  defendant 
in  the  peiiietratlon  of  the  crime  with  which 
he  is  charged  and  with  which  he  stood  char- 
ged at  the  time  they  were  taken  from  his 
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person.  There  Is  sach  a  thing  as  unreason- 
able search,  which  the  law  will  not  permit, 
but  where  a  person  stands  charged  with 
crime,  and  an  instrument  or  device  Is  found 
upon  his  person  or  In  his  possession  which 
was  a  part  of  the  means  by  which  he  ac- 
complished the  crime,  those  lustrnments,  de- 
vices, or  tokens  are  legitimate  evidence  for 
the  state  and  may  be  taken  from  him  and 
used  for  that  purpose."  We  can  see  no  valid 
distinction  between  these  cases  and  the  one 
at  bar.  The  following  cases  are  also  in 
point:  People  v.  Adams,  176  N.  Y.  351.  68 
N.  E.  630,  63  L.  R.  A.  4()r,.  08  Am.  St.  Rep. 
675;  Commonwealth  v.  TIbbetts,  157  Mass. 
519,  32  X.  E.  010;  State  v.  Mallett,  IZi  X. 
C.  718,  34  a.  E.  «51;  Russell  v.  State  (Xeb.) 
»2  N.  W.  751.  See,  also,  3  Wlgmore  on  Evi- 
dence, S  22C4. 

Counsel  for  defendant  cite  Boyd  v.  United 
States,  lie  U.  S.  610,  6  Sup.  Ct.  524,  29 
L.  Ed.  740,  as  conclusive  of  their  contention, 
iiut  we  do  not  think  It  has  any  application. 
In  that  case  the  question  before  the  court 
was  the  constitutionality  of  a  statute  which 
authorized  a  federal  court  in  revenue  cases 
on  motion  of  the  government  to  require  the 
claimant  to  prwluce  in  court  his  books.  In- 
voices, or  papers  to  be  used  as  evidence 
against  himself  In  order  to  declare  a  for- 
feiture. The  legislation  was  declaretl  re- 
pugnant to  amendments  4  and  5  of  the  Con- 
stitution of  the  United  States.  In  so  far 
as  the  order  required  the  production  of  self- 
crlmluatory  matter.  It  was  within  the  pro- 
hibition of  the  fifth  amendment;  but,  as  we 
have  seen.  Its  evidentiary  value  could  not  be 
affected  by  the  fact  that  It  was  obtained  by 
a  trespass  upon  the  rights  guarantied  by  the 
fourth  amendment,  notwithstanding  the  dic- 
tum In  the  majority  opinion  of  the  court  to 
the  contrary. 

It  is  said  that  the  court  committed  error 
In  commenting  upon  the  weight  of  the  evi- 
dence In  the  presence  of  the  Jury  during 
the  progress  of  the  trial.  This  contention 
Is  based  upon  a  statement  by  the  Jxidge 
during  the  trial,  with  reference  to  a  tran- 
script of  the  evidence  taken  at  the  coroner's 
Inquest  which  had  been  admitted  In  favor 
of  the  defendant  for  Impeachment  puritoses, 
to  the  effect  that  the  evidence  had  been  ad- 
mitted for  "what  It  was  worth."  The  Judge 
should,  during  the  course  of  the  trial,  re- 
frain from  remarks  that  are  calculated  In 
any  way  to  Influence  the  minds  of  the  Jury. 
This  Includes  remarks  to  counsel  touching 
the  management  of  the  case  and  reflecting 
upon  their  conduct,  as  well  as  those  touch- 
ing the  character  of  the  witnesses  and  the 
value  of  their  testimony ;  and.  If  the  remarks 
so  made  are  material  and  Improper,  they  may 
be  prejudicial.  Acc-ordlngly,  If  properly  ex- 
cepted to  and  brought  Into  the  record,  they 
may  work  a  revei-sal  of  the  case  on  that 
ground.  Elliott,  Appellate  Procedure.  $  671. 
Jurors  have  great  confidence  In  and  respect 
for  the  presiding  Judge,  and  are  vigilant  In 


their  attention  to  whatever  Is  said  by  him. 
He  cannot  be  too  careful  in  guarding  Wb 
conduct  In  this  regard.  Cronkhlte  v.  Dicker- 
son,  51  Mich.  177,  16  N.  W.  371.  This  Is  the 
common  observation  of  all  who  have  fre- 
quented the  courts  or  have  taken  part  In 
their  proceedings.  But,  while  this  Is  true. 
It  Is  not  every  remark  so  made  that  may  be 
alleged  as  ground  of  error.  The  court  Is 
fieciuently  called  upon  to  rule  on  questions 
presented  during  the  progress  of  the  trial. 
In  overruling  objections  to  evidence,  even 
if  It  Is  done  In  the  briefest  way,  the  decision 
necessarily  Is  that  such  evidence  Is  compe- 
tent and  has  some  weight;  and  If,  In  making 
the  ruling,  the  remark  Is  Incidentally  made 
that  the  evidence  la  admitted  for  what  It 
Is  worth,  this  is  no  more  than  what  is  al- 
ways Impliedly  said  with  reference  to  all 
the  evidence  In  the  case;  for  It  Is  all  ad- 
mitted for  what  It  Is  worth,  and  this,  it 
would  seem.  Is  what  each  Juror  Is  presumed 
to  understand.  The  same  may  be  said  of 
other  rulings.  We  cannot  think  that  the 
casual  remark  of  the  Judge  here  made  the 
subject  of  animadversion  could  have  been 
understood  as  an  expression  of  opinion  as  to 
the  weight  of  the  evidence,  or  that  It  prej- 
udiced the  defendant  In  any  degree  what- 
ever. 

Paragraph  13  of  the  charge  deals  with  the 
subject  of  malice  as  a  constituent  clement  of 
the  crime  of  murder.  Complaint  Is  made 
that  It  Is  erroneous.  While  It  does  not  de- 
fine the  term  "malice"  In  the  exact  woi-ds  of 
the  Penal  Code,  g  7,  It  Is  suflSclently  compre- 
hensive to  give  the  Jury  a  definite  Idea  of  Its 
meaning,  esi)eclally  so  In  the  absence  of  a 
request  for  a  more  specific  Instruction. 

We  do  not  think  the  defendant  has  any 
ground  to  complain  of  the  court's  definition 
of  the  expression  "heat  of  passion."  The 
Jury  found  him  guilty  of  murder  of  the  first 
degree.  Whether,  therefore,  the  definition 
be  correct  or  not,  the  Jury  could  not  have 
been  misled  by  It.  The  finding  that  the 
killing  was  prompted  by  deliberately  pre- 
meditated malice  aforethought  excluded  the 
Idea  of  heat  of  passion  as  an  element  re- 
quiring consideration  (State  v.  Sloan,  22 
Mont.  203,  r>C>  Pac.  364),  thus  evincing  the  fact 
that  the  Jury  properly  did  not  consider  this 
Instruction  at  all.  Besides,  the  facts  proven 
at  the  trial  did  not  tend  to  show  a  case  of 
manslaughter.  The  defendant  has  no  reason 
to  complain  of  a  charge  which  authorized  the 
Jury  to  find  him  guilty  of  manslaughter, 
when  the  evidence  tended  to  show  a  case  of 
murder.  It  Is  also  said  that  the  instruction 
assumes  the  fact  that  the  defendant  did  the 
killing.  This  contention  Is  not  maintainable. 
The  instruction,  standing  alone,  is  free  from 
fault  In  this  regard;  but  It  Is  especially  ao 
when  it  Is  taken  together  with  the  rest  of 
the  charge.  State  v.  Rolla,  21  Mont  587,  55 
Pac.  523;  Territory  v.  Hart,  7  Mont  502, 
17  Pac.  718. 

Paragraph  20  of  the  charge,  after  quoting 
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section  3128  of  the  Code  of  CivU  Procedure, 
tat  to  the  credibility  of  wltneaseB  and  the 
method  by  -which  they  may  be  Impeached, 
proceeds :  "It  you  find  that  any  witness  has 
testified  willfully  and  deliberately  false  as 
to  any  material  fact  in  this  case,  you  are 
at  liberty  to  disregard  bis  entire  testimony. 
And  in  this  case.  If  the  jury  believe  from 
the  evidence  that  any  witness  has  awom 
-willfully  false  to  any  fact  material  to  the 
Issue,  they  are  at  liberty  to  disregard  the 
entire  testimony  of  sncb  witness,  In  so  far  as 
-the  same  has  not  been  corroborated  by  other 
credible  evidence."  The  first  sentence  of  the 
language  quoted,  standing  alone,  Is  errone- 
OTIS,  under  the  ruling  laid  down  in  State 
T.  De  Wolfe,  29  Mont  415,  74  Pac.  1084,  101 
Am.  St  Rep.  579,  and  in  Cameron  v.  Went- 
worth,  2S  Mont  70.  57  Pac.  648.  As  Is  said 
In  the  latter  case,  the  power  of  the  Jury 
should  be  confined  to  the  formulation  of  a 
Judgment  upon  the  evidence  within  the  ex- 
-«rclse  of  legal  discretion,  and  In  subordlna- 
tion  to  the  rules  of  evidence.  So,  while  they 
may  disregard  tlie  testimony  of  a  witness 
-who  has  been  grnilty  of  deliberate  perjury 
In  a  material  matter,  they  may  do  so  only 
In  subordination  to  the  limitation  that  there 
te  no  other  corroboratlTe  evidence  in  the 
case  entitled  to  credit  If  there  is  such  evl- 
-dence,  they  may  not  disregard  the  entire 
«toi7  of  the  witness,  bnt  only  the  false  state- 
ment The  language  quoted,  taken  together, 
-seems  to  have  been  an  attempt  on  the  part 
■of  the  court  to  state,  first  an  abstract  prop- 
4Mltlon  of  law,  followed  by  a  concrete  ap- 
plication of  it  to  the  facts  of  the  case.  But 
be  this  as  it  may,  the  verdict  of  the  jury  was 
•obviously  correct  The  defendant  Introduced 
practically  no  testimony  at  all  of  a  substan- 
tive ctmracter  to  establish  a  defense,  snch 
«B  alibi  or  self-defense,  or  to  contradict  fte 
statements  of  tiie  staters  witnesses.  His  evl- 
-dence  was  confined  to  an  Impeachment  of  the 
-evidence  introduced  by  the  state.  Under  the 
-drcnmstances,  we  think  the  jury  were  not 
misled  by  the  erroneoos  statement  In  the  first 
part  of  the  paragraph  quoted.  It  is  a 
familiar  principle  that  an  instruction,  even 
if  It  be  erroneous,  will  not  be  sufficient  to 
set  aside  a  vardict  If  It  Is  apparent  that 
the  jury  were  not  misled  thereby.  As 
stated  by  Mr.  Thompson:  "Thus  It  is  said 
that  instructions  faulty  or  technically  erro- 
neous will  not  work  a  reversal  of  the 
-judgment  if  the  jury  were  not  misled,  or 
'f.  as  a  whole,  the  case  was  fairly  presented 
:„  -them,  and  especially  If  their  verdict  Is 
obviously  correct"  Thompson  on  Trials,  ( 
2431.  Under  the  circumstances  of  this  case, 
tbongh  the  instruction  is  technically  er- 
mneons.  It  is  nol;  apparent  that  the  jury 
could  have  been  misled  by  it  though  the 
^neral  rnle  is,  as  has  always  been  recog- 
nized by  this  court  that  contradictory  In- 
«lR>ctJons  are  sufficient  to  reverse  the  Judg- 


ment State  V.  Sloan,  22  Mont  293,  56  Pac. 
S64;  State  ▼.  Eeerl,  29  H<»it  508,  75  Paa 
362,  101  Am.  St  Rep.  679.  In  Instruction 
No.  24  the  court  charged  the  Jury  as  follows: 
"The  court  instructs  the  jury  that  a  defend- 
ant In  a  criminal  action  or  proceeding  can- 
not be  compelled  to  be  a  witness  against 
himself,  and  if  the  defendant  does  not  claim 
the  right  to  be  sworn  and  does  not  testify, 
this  fact  must  not  be  used  to  his  prejudice." 
Criticism  is  made  of  this  part  of  the  charge 
for  that  It  comments  upon  and  calls  the  at- 
tention of  the  jury  to  the  fact  that  the  ap- 
pellant did  not  testify,  and  also  informed  the 
Jury  tliat  the  appellant  might  have  testified 
had  he  so  desired,  but  that  the  state  could 
not  compel  him  to  do  so.  The  defendant 
was  not  sworn  as  a  witness.  This  fact  was 
apparent  to  the  jury.  The  court  was  pet- 
haps  not  bound  to  instruct  the  jury  with 
reference  to  this  fact  It  was  entirely  prop- 
er, however.  If  the  court  chose  to  do  so,  to 
Inform  the  jury  as  it  did,  that  the  fact  that 
the  defendant  failed  to  testify  could  not  be 
used  to  his  prejudice.  In  any  event  the 
instruction  was  favorable  to  the  defendant 
and  fOr  that  reason  he  has  no  right  to  com- 
plain of  It 

With  reference  to  the  Instructions  request- 
ed and  refused,  it  is  sufficient  to  say  that 
they  are  all  fairly  covered  by  the  instruc- 
tions submitted,  which  are  full,  fair,  and, 
generally  speaking,  applicable  to  the  facta 
proven.  We  find  no  error  which  we  think 
was  prejudicial  to  the  defendant 

The  Judgment  and  order  are  affirmed 

HOLLOWAT,  J,  concurs. 

MILBURN,  J.    I  concur  In  the  conclusion 

and  in  all  of  the  opinion,  except  that  portion 
In  regard  to  the  shoes  of  the  defendant 
What  is  said  In  the  opinion  In  that  regard 
is  ably  stated,  comprehensive  and,  I  think, 
correct  In  a  proper  case;  bnt  I  consider  it 
all  unnecessary  to  the  case  before  us,  for  the 
reason  that  It  does  uot  appear  whether  the 
shoes  were  taken  from  the  defendant  by  his 
consent  or  not  As  said  In  the  statement 
of  facts  in  the  opinion:  "The  evidence  is 
that  the  undersherlff  told  the  Jailer  to  get 
defendant's  shoes,  and  that  he  went  and 
took  them  ofT  defendant  In  the  corridor  of 
the  Jail  where  he  then  was."  If  the  prisoner 
gave  them  up  willingly — and  there  is  noth- 
ing In  the  evidence  to  show  that  he  did  not 
and  there  la  nothing  in  the  record  that  im- 
plies that  he  did  not — ^then  the  argument 
in  the  opinion  In  regard  to  the  shoes  Is  en- 
tirely unnecessary.  It  Is  sufficient  In  my 
opinion,  to  say  that  the  point  raised  by  coun- 
sel for  the  defendant  in  respect  of  the  shoes 
does  not  appear  to  be  well  taken,  for  the 
reason  that  there  is  not  any  evld^ce  in 
the  case  supporting  his  contention  or  tend- 
ing to  support  It 
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STATE  ▼.   BEESKOVE. 
(Sapreme  Court  of  Montana.    March  19,  190C.) 

1.  Cbiminai,  Law  —  Appeal  —  Rioht  of  Ap- 
PEAi/— Obdeb  Denying  Motion  in  Abbest. 

Under  Pen.  Code,  g  2272,  authorizing  de- 
fendant to  appeal  from  a  judgment  of  conviction 
and  from  an  order  denying  a  motion  for  a  new 
trial,  and  from  an  order  made  after  judgment 
affecting  the  substantial  rigbtx  of  tlie  |>arty, 
no  appeal  lies  from  nn  order  overruling  a  motion 
in  arrest  of  judgment. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2591.] 

2.  Same— Review  on  Appeal— Final  Judg- 
ment. 

An  order  overruling  a  motion  in  arrest  of 

judgment  of  conviction  is  an  intermediate  or- 
der and  reviewable  on  appeal  from  the  judg- 
ment, under  Pen.  Code,  g  2321,  providing  that, 
on  appeal  by  defendant  from  a  judgment,  the 
(.•ourt  may  review  any  intermediate  order  in- 
volving tbe  merits. 

3.  Same— Motion  in  Abbest— Defects  in  In- 
pobmation. 

The  sniliciency  of  an  information  with  ref- 
erence to  the  allegation  of  the  venae  of  tbe  crime 
may  be  attacked  for  the  first  time  by  motion 
in  arrest  of  judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2457.] 

4.  Indictment    and    Infobmation— Allega- 
tion AS  TO  Place  of  Offense. 

Allegation  of  the  place  of  the  commission 
of  the  offense  charged  in  an  information  is  of 
the  substance  of  tlie  charge,  for  the  local  ju- 
risdiction of  the  court  over  crime  is  limited  to 
crimes  committed  within  the  county. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  Si 
230-343.] 

5.  Same. 

Under  Pen.  Code,  §  1832,  providing  tltat  an 
information  must  contain  a  statement  of  the 
facts  constituing  the  offense  in  such  manner  as 
to  make  a  person  of  common  understanding 
know  what  is  intended,  and  section  1841,  re- 
quiring an  information  to  allege  that  the  offense 
charged  was  committed  at  a  place  within  the 
jurisdiction  of  the  court,  an  information  must 
allege  that  the  offense  charged  was  committed 
within  the  jurisdiction  of  the  court,  though  sec- 
tion 1842  declares  that  no  information  is  in- 
sufficient by  reason  of  an.v  defect  in  matter  of 
form  not  prejodicial  to  the  rights  of  defend- 
ant, and  section  2000  provides  that  neither  de- 
parture from  the  form  prescribed  by  the  (.'ode  in 
respect  to  any  pleading  nor  mistake  therein  ren- 
ders it  invalid,  unless  prejudicial  to  defendant ; 
the  common  law  being  in  force,  except  as  modi- 
fied by  the  Code. 

[Ed,  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §§  230i- 
248.] 

6.  Same— Allegation  of  Place  of  Commis- 
sion OP  Offense— Sufficienct. 

An  information  which  meutiona  the  county 
in  the  caption  in  the  dewription  of  the  court 
in  which,  and  of  the  officer  by  whom,  the  charge 
is  preferred,  and  which  in  the  charging  part  does 
not  mention  the  word  county,  but  only  uses  the 
words  "then  and  there,"  in  such  a  sense  that 
the  word  "then"  refers  to  a  preceding  date  al- 
leged as  the  date  of  the  crime,  and  the  word 
"there"  refers  to  some  place  wliere  defendant 
then  was,  does  not  allege  the  county  in  which 
the  offense  was  committed,  and  is  bad  as  against 
a  motion  in  arrest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  {  240.] 


7.  Criminal  Law— New  Trial- Misconduct 
or  Jdbt— Impeaching  Verdict— Affidavit 

OF  JUBOB. 

In  the  absence  of  statutory  provisions,  as 
well  as  under  Pen.  Code,  §  2192,  authorizing  the 
granting  of  a  new  trial  where  the  verdict  has 
been  decided  by  lot,  impliedly  excluding  the  evi- 
dence of  jurors  to  impeach  their  verdict  in  other 
cases,  a  juror  in  a  criminal  ca.se  should  not  be 
permitted,  on  motion  for  new  trial,  to  impeach 
a  verdict  by  proving  that  he  misunderstood  tlie- 
charge  of  the  court. 

[Kd.  Note. — For  cases  in  point,  see  vol,  15, 
Cent.  Dig.  Criminal  Law,  U  2302-2395.] 

8.  Witnesses — Cbcss-Examination. 

Where  a  witness  ou  a  trial  for  homici<1e 
testified  that  he  and  accused  had  had  troul)I<", 
but  denied  that  he  had  ever  tried  to  frighten 
him,  it  was  error  to  exclude  a  question  on  cross- 
examination  as  to  whether  he  nad  not  told  any 
of  the  witnesses  that  he  had  done  so,  though  the 
question  did  not  call  the  witness'  attention  to 
the  time  and  place  of  the  alleged  statements  so 
as  to  lay  a  foundation  for  impeaching  evidence 
under  Code  Civ.  Proc.  §  3380. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  J|  940,  909.] 

9.  Criminal  Law  —  Tbial  —  Instrcctios — 
Weight  op  Testimony. 

Though  the  court  in  a  criminal  case  char- 
ged, in  the  language  of  Code  Civ.  Proc.  jt 
3123.  that  a  witness  is  presumed  to  speak  th.- 
truth,  unless  repelled  by  the  manner  in  which  In- 
testified,  by  the  character  of  his  testimony,  or 
by  evidence  affecting  hia  character  for  truth, 
or  his  motives,  or  by  contradictory  evidence, 
and  added  that  the  testimony  of  any  witness 
who  had  willfully  testified  falsely  to  any  materi- 
al matter  might  be  disregarded  unless  corrobo- 
rated, it  was  reversible  error  to  refuse  to  charge 
that,  in  determining  the  weight  of  the  testimony 
of  a  witness,  the  jury  could  consider  his  ap- 
pearance, manner,  candor,  fairness,  and  means 
of  knowledge,  with  the  facta  in  evidence. 

Appeal  from  District  Court,  Missoula  Coun- 
ty; F.  C.  Webster,  Judge. 

K.  F.  W.  Beeskove  was  convicted  o(  mur- 
der, and  be  appeals.    Reversed. 

S.  G.  Murray  and  Harry  H.  Parsons,  far- 
nppellant.  Albert  J.  Galen,  Atty.  Gen.,  and 
W.  H.  Poorman,  Asst.  Atty.  Gen.,  tor  tlio 
State. 


BBANTLY,  C.  J.  Tbe  defendant  w.ns. 
ui)on  bis  plea  of  not  guilty  to  an  Information 
charging  hliu  with  murder,  found  guilty  of 
murder  In  the  first  degree,  and  by  the  Judg- 
ment of  the  court  was  condemned  to  death. 
He  has  appealed  from  tbe  Judgment  and  from 
an  order  denying  him  a  new  trial.  He  has 
also  attempted  to  appeal  from  the  order  of  the- 
court  overruling  his  motion  In  arrest  of  Judg- 
ment. The  Integrity  of  the  Judgment  is  ques- 
tioned upon  the  grounds:  That  the  court  err- 
ed In  overrnlng  defendant's  motion  In  arrest 
of  judgment.  In  tbe  admission  and  exclusion 
of  evidence.  In  giving  and  refusing  Instruc- 
tions to  the  Jury;  that  the  Jury  were  guilty 
of  misconduct;  and  that  tbe  verdict  Is  con- 
trary to  the  law  and  the  evidenee. 

1.  Touching  the  attempted  appeal  from  the 
order  overruling  the  motion  In  arrest  of 
Judgment,  it  Is  sufficient  to  say  that  no  ap- 
peal lies  from  such  an  order  ou  behalf  of 
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defendant  Pea  Code,  i  2272.  It  Is  an  inter- 
mediate order  which  may  be  reviewed  on  ap- 
I>eal  from  the  judgment,  and  not  otherwise. 
Pen.  Code,  $  2.321. 

2.  The  prlucipal  question  submitted  for  de- 
cision arises  out  of  the  contention  of  counsel 
for  defoiidunt  that  the  iufonuatlou  does  not 
•contain  suffldent  substantial  allegations  to 
give  the  court  jurisdiction  of  the  offense  of 
which  the  defendant  was  convicted.  It  Is 
said  that  uo  venue  is  laid  in  the  information, 
and  for  that  reason  it  was  insufficient  to  put 
the  defendant  upon  his  defense. 

The  information,  omitting  formal  parts,  is 
as  follows:  "In  the  district  court  of  the 
Fourth  judicial  district,  in  and  for  Missoula 
<>ounty,  Montana,  on  this  Gth  day  of  Septem- 
ber, A.  D.  1905,  in  the  name  and  on  behalf 
and  by  the  authority  of  the  state  of  Mon- 
tana, K.  F.  "W.  Beessliove  is  accused  by  the 
county  attorney  of  Missoula  county,  Montana, 
by  this  information  of  the  crime  of  murder 
In  the  first  dcRree,  committed  as  follows: 
That  said  K.  F.  W.  Beesskove  did,  on  or  about 
the  22d  day  of  June,  A.  D.  1905,  willfully, 
deliberately,  feloniously,  premeditatedly  and  of 
bis  malice  aforethought,  make  an  assault 
In  and  ujiou  one  William  Burrig.  and  a  cer- 
tain gun  then  and  there  loaded  with  gim- 
powder  and  leaden  ball,  and  by  him  the  said 
K.  F.  \V.  Beesskove  then  and  there  had  and 
beld.  he.  the  said  IC  F.  W.  Beesskove,  did 
then  and  there  feloniously,  willfully,  deliber- 
ately, premeditatedly  and  of  his  malice  afore- 
thought, shoot  off  and  discharge  at,  upon  and 
against  the  said  William  Burrig,  with  intent 
then  and  there  to  kill  and  murder  the  said 
William  Burrig,  and  with  the  leaden  balls  out 
of  the  said  gun  so  shot  off  and  discharged,  he, 
the  said  K.  F.  W.  Beesskove,  did  then 
and  there  feloniously,  willfully,  deliberately, 
premeditatedly  and  of  his  malice  afore- 
thought strike,  penetrate  and  wound  the  said 
William  Burrig,  thereby  inflicting  in  and 
upon  the  body  of  said  William  Burrig  a 
mortal  wound,  of  which  the  snid  mortal 
wound,  the  said  William  Burrig  did  then  and 
there  die.  All  of  which  is  contrary  to  the 
form,  force  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the 
])eace  and  dignity  of  the  state  of  Montana." 
Tho  suflicieno'  of  the  information  was  not 
challenge*!  by  demurrer,  nor  during  the  trial 
by  other  apiiropriate  method;  the  question 
now  submitted  being  first  presented  in  the 
case  by  motion  in  arrest  of  judgment.  This 
course  saved  the  adverse  ruling  for  review  by 
this  court,  however,  if  under  the  law  the  alle- 
jratlon  of  venue  is  jurisdictional,  and  if,  fur- 
ther. It  cannot  l)e  understood  from  the  alle- 
gations in  the  information  before  us  that  the 
crime  sought  to  be  charged  was  committed  in 
Missoula  county. 

It  is  well  settled  npon  reason  and  authority 
that  the  circumstances  of  time  and  place  are 
of  the  substance  of  the  charge,  though,  as  to 
llie  time.  It  is  sufficient  if  it  is  charged  that 
the  offense  was  committed  at  a  time  prior  to 


the  finding  of  the  Indictment  or  the  filing  of 
the  information.  If  the  time  is  an  essential 
ingredient  of  the  offense,  the  allegation  must 
be  precise.  This  was  the  rule  at  common  law 
(4  Blackstone,  Com.  307),  and  has  prevailed  in 
the  several  states  of  the  Union,  except  where 
by  statute  the  specific  allegation  of  venue  has 
been  declared  not  essential  (State  v.  Shull,  40 
Tenn.  42;  Shannon's  Code  Teun.  180C,  § 
7088),  or  where  the  venue  stated  in  the  margin 
or  caption  is  declared  sufficient  after  verdict 
(Nichols  v.  People,  40  111.  397;  State  v.  De 
Lay,  30  Mo.  App.  357;  State  v.  Simon,  50  Mo. 
370).  Mr.  Bishop,  in  his  text,  declares  this 
to  be  the  rule  and  cites  the  cases  generally  in 
support  of  it.  3  Bishop,  Criminal  Procedure, 
300,  and  cases  collected  in  note.  The  reason 
of  the  rule  is  that  the  local  jurisdiction  of  tlie 
crime  Is  In  the  county  where  It  is  committed, 
and  the  charge  must  show  that  fact;  fur- 
thermore, the  defendant  is  entitled  to  know 
the  cause  of  the  accusation,  so  that  he  may 
rirepare  his  defense.  Const,  art.  3,  $  16. 
While  in  this  state  much  of  the  particularity 
required  atthe  common  law  has  been  dispensed 
with,  and  no  defect  or  Imperfection  in  form, 
which  does  not  prejudice  the  substantial 
riglits  of  the  defendant,  can  affect  a  judgment 
of  conviction  (Pen.  Code,  $(l  1842.  2000),  still 
time  and  place  are  essential  elements  and 
must  be  so  alleged  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended by  the  charge  (Pen.  Code,  $  1832). 
This  is  apparent  from  the  provisions  of  sec- 
tion 1841  of  the  Penal  Code;  for  among  them 
Is  the  requirement  that  the  indictment  or 
Information  shall,  with  the  exception  stated, 
allege  that  the  offense  was  committed  within 
the  jurisdiction  of  the  court  and  at  a  time 
prior  to  the  finding  of  the  Indictment  or  the 
filing  of  the  Information.  If  it  be  borne  in 
mind  that  the  common  law  Is  In  force  In  this 
state,  except  so  far  as  it  has  l)een  supplanted 
by  our  Cwles.  the  conclusion  cannot  be  es- 
caped that  the  provisions  of  the  Penal  Code 
cited  (sections  18S2.  1841.  lfM2).  and  others 
germane  to  the  subject,  while  dispensing  with 
mere  matters  of  form,  still  require  all  tlie 
substantial  allegations  necessai-y  under  the 
common-law  rule. 

Does  the  information  before  us  meet  the 
requirements  of  this  rule?  The  only  mention 
of  tl»e  county  is  found  in  the  caption  In  the 
description  of  the  court  in  which,  and  of 
the  officer  by  whom,  the  charge  is  preferred. 
In  the  charging  part  tlie  word  "county" 
is  not  used  at  all.  The  only  reference  words 
found  there  are  in  the  expression  "tlieu  and 
there."  The  first  of  tliese  evidently  refers 
to  the  preceding  date  alleged  as  the  date 
of  the  crime,  while  the  other  as  clearly  refers 
to  some  place  where  the  defendant  then  was. 
the  description  or  designation  of  which  has 
been  omitted.  If  such  an  expression  as 
"in  the  county  aforesaid,"  or  "said  county," 
or  the  like,  liad  been  used,  the  reference  to 
the  caption  would  have  been  clear  and  un- 
equivocal, and  any  person  of  common  under- 
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standing  wonid  at  once  conclude  that  tbe 
pleader  meant  to  say  that  the  offense  was 
committed  in  Missoula  county.  As  It  is,  It 
Is  only  by  the  merest  inference  that  one  who 
has  had  experience  in  such  things  would 
reach  this  conclusion.  Under  the  statute,  the 
charge  must  be  In  ordinary  and  concise 
language,  and  so  direct  as  to  enable — not 
those  of  learning  and  experience,  to  under- 
stand it,  but  the  man  of  ordinary  understand- 
ing (section  1832,  supra);  for  the  purpose  of 
the  Information  is  not  only  to  state  Jurisdic- 
tional facts,  but  to  Inform  a  man  of  ordinary 
understanding  what  the  charge  Is.  We  do 
not  thlnli  that  the  Information  in  this  case 
meets  these  requirements,  and  therefore  con- 
clude that  the  district  court  was  in  error 
In  not  granting  the  motion  In  arrest  of  judg- 
ment. The  result  is  that  the  Judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

3.  In  aid  of  the  motion  for  new  trial,  the 
defendant  filed  the  affidavits  of  two  Jurors, 
In  which  both  stated  in  effect  that  they  did 
not  understand  the  Instructions  of  the  court; 
that,  after  reading  them,  they  were  of  the  im- 
pression that  they  required  the  Jury  to  find 
the  defendant  guilty  either  of  murder  of  the 
first  degree  or  to  acquit  him;  and  that,  being 
of  the  opinion  that  he  should  not  be  acquitted, 
they  voted  for  the  verdict  of  murder  of  the 
first  degree,  rather  than  declare  him  innocent 
It  is  insisted  by  counsel  for  defendant  that 
these  affidavits  show  such  misconduct  on  the 
part  of  the  Jury  as  to  entitle  the  defendant 
to  a  new  trial  on  the  ground  of  such  miscon- 
duct While  there  is  some  contrariety  in  the 
decisions  of  courts  upon  the  question  whetlier 
Jurors  should  be  heard  to  impeach  their  own 
verdict,  we  think  reason  and  great  weight 
of  authority  condemn  the  practice  which  per- 
mits it  See  29  Am.  &  Eng.  Ency.  Law,  1008, 
1009,  with  notes.  In  any  event  it  should  not 
be  tolerated  further  than  the  statute  permits. 
Pen.  Code,  §  2192.  This  section  provides  for 
the  one  exception,  namely,  cases  where  the 
verdict  has  been  decided  by  lot,  or  by  any 
other  means  than  a  fair  expression  on  the 
part  of  all  the  Jurors.  In  such  case  the  Im- 
peaching affidavit  may  be  made  by  members 
of  the  Jury.  Code  Civ.  Proc.  S  1171.  This 
express  exception,  under  the  rule  "expressio 
unius  est  exclusio  alterlus,"  it  would  seem  ex- 
cludes all  other  exceptions.  Early  in  the 
history  of  the  state,  the  Supreme  Court  of 
California  declared  it  to  be  the  rule,  foimded 
on  necessary  policy,  that  such  affidavits  can- 
not be  admitted  to  Impeach  a  verdict.  People 
V.  Baker,  1  Cal.  404.  This  rule  was  adhered 
to  until  1862,  when  the  Legislature  provided 
for  the  single  exception  of  the  case  where 
the  verdict  was  foimd  by  a  resort  to  chance. 
With  this  modification,  the  rule  now  prevails. 
People  V.  Azoff,  105  Cal.  632,  39  Pac.  59; 
People  ▼.  Soap,  127  Cal.  408,  59  Pac.  771. 
The  sections  of  our  statute  cited  were  adopt- 
ed from  that  state,  and,  since  the  Interpreta- 
tion given  to  them  embodies  the  better  rule,  we 


approve  and  adopt  It  Beyond  this  the  court 
ought  not  to  receive  such  evidence,  for  the 
obvious  reason  that,  after  the  verdict  has 
been  rendered,  members  of  the  Jury  would  be 
subject  to  all  sorts  of  Influences  Intended 
to  Induce  them  to  repent  of  their  decision  and 
lend  their  aid  in  having  it  revoked.  They 
might  even  he  tampered  with  and  corrupted 
so  that  the  integrity  of  the  verdict  would 
rest,  not  upon  the  Integrity  and  honesty  of 
the  Jury  during  their  deliberations,  but  upon 
their  susceptibility  to  sucli  influences  after 
their  duties  have  been  faithfully  performed 
under  their  oaths.  The  case  at  bar  illus- 
trates the  danger  such  practice  invites.  The- 
court  explicitly  and  clearly  Instructed  the 
Jury,  In  one  paragrnpli  of  the  charge,  that 
they  could  find  the  defendant  guilty  of  any 
grade  of  unlawful  homicide  or  acquit  him, 
according  to  their  view  of  the  evidence  under 
their  oaths.  After  reaching  a  verdict  they 
werebrought  Intocourt,  and  through  their  fore- 
man returned  it;  all  of  them  answering  to 
their  names  and  concurring  therein.  Several 
weeks  later  two  of  them  solemnly  swore  that 
they  understood  that  the  instruction  meant 
that  they  should  convict  the  defendant  of 
murder  in  the  first  degree  or  acquit  him, 
leaving  them  no  alternative.  Very  naturally, 
the  question  at  once  arises :  What  influenced 
these  men  to  do  this?  Why  did  they  keep- 
silent  so  long?  Had  they  so  read  the  instruc- 
tions as  they  swear  they  did,  and  forgotten 
them?  Their  statements  could  not  be  con- 
tradicted. The  result  Is  that,  If  their  af- 
fidavits were  to  be  heard,  the  court  could 
not  do  otherwise  than  grant  a  new  trial  on 
the  statements  made  in  them.  We  think  tbe 
court  properly  rejected  them  as  not  compe- 
tent 

4.  The  court's  rulings  upon  the  admission 
and  exclusion  of  evidence  were  correct  ex- 
cept in  one  instance.  The  homicide  was  the- 
culmination  of  a  dispute  as  to  the  owner- 
ship of  certain  wood;  the  defendant  Insist- 
ing that  it  was  on  ground  within  the  bound- 
aries of  bis  homestead  claim  on  the  pul>- 
11c  land.  He  had  controversies  with  all  of 
his  neighbors  as  to  his  rights — among  others, 
with  one  Franklin — and  seems  to  have  enter- 
tained the  idea  that  the  deceased  with  Frank- 
lin and  others  were  engaged  in  a  conspiracy 
to  drive  him  from  the  settlement  Franklin 
was  called  as  a  witness  to  prove  that  the 
wood  was  entirely  outside  of  defendant's 
boundaries.  Among  other  things,  he  testi- 
fied in  chief  that  he  and  the  defendant  had 
had  trouble,  but  denied  that  he  had  ever 
tried  to  frighten  him.  On  cross-examination 
be  was  asked  if  he  had  not  told  one  of  the 
other  witnesses  that  he  had  done  so.  He 
was  not  permitted  to  answer.  The  question  as 
put  did  not  call  the  attention  of  the  wit- 
ness to  the  circumstances  of  time  and  place 
of  his  alleged  statement,  so  as  to  lay  tbe 
ground  for  the  introduction  of  contradictory 
evidence,  under  the  statute  (Code  Civ.  Proc. 
{  3380);  it  was  nevertheless  legitimate  cross- 
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examination,  and  an  answer  sbould  bave  been 
permitted  (Kipp  t.  Silverman,  25  Mont  296, 
ei  Pac.  8S4). 

5.  Tlie  defendant  requested  an  instruction 
to  the  effect  tbat.  In  determining  the  weiglit 
to  be  given  to  the  textiuiony  of  every  witness, 
tbe  Jury  bad  a  rigbt  to  consider  his  ap- 
I)earituce  on  tbe  stand,  bis  manner  of 
testifying,  his  apparent  candor  or  lacls 
of  it,  bis  apparent  fairness,  and  means 
of  Itnowletlge,  together  with  all  tbe 
other  facts  and  rlrcuuistances  api)earing  in 
the  evidence.  The  court  failed  to  submit 
this  and  gave  instead  section  3123  of  the  Code 
of  Civil  rro<'e<lure,  supplemented  by  an  ad- 
dition to  the  effect  that.  If  the  Jury  believed 
that  any  witness  had  willfully  and  deliber- 
ately testified  falsely  to  any  material  matter, 
they  were  at  liberty  to  disregard  his  testi- 
mony entirely,  except  so  far  as  It  was  cor- 
roborate<1  by  other  credible  evidence  In  tbe 
case.  The  instruction  requested  should  have 
been  given.  It  called  the  attention  of  the 
Jury  particularly  to  matters  which  they 
should  consider  in  weighing  the  testimony. 
and  the  defendant  had  a  right  to  have  this 
done.  In  other  respec-ts,  we  think  the  cliarge 
was  full  and  fair,  covering  all  the  x'hases  of 
the  case. 

G.  Though  counsel  contended  earnestly 
tliat  the  verdict  Is  contrary  to  the  evidence, 
we  think  It  sufBctent  to  go  to  the  Jury,  and, 
though  It  Is  conflicting  In  important  partic- 
ulars, we  cannot  say  that  their  finding  there- 
on was  wrong. 

The  Judgment  and  order  are  reversed,  and 
the  district  court  is  directed  to  grant  the 
defendant  a  new  trial. 

Reversed  and  remanded. 

MILBURX  and  IIOLLOWAY,  JJ.,  concur. 


BURNS  V.  CHICAGO,  B.  &  Q.  RY.  CO. 

(Supreme  Court  of  Wyoming.    April  11,  100(».) 
Appeal  and  Kbboa—Recobd— Necessity  of 

BlIX    OF   KXCEPTXONS. 

Supreme  Court  rule  13  (2»(  Pac.  xii)  pro- 
vides that  nothing  which  could  have  been  prop- 
erty aiiriixncd  as  ground  for  a  new  trial  will 
be  considered  on  appeal  unless  it  was  properly 
presented  by  motion  for  a  new  trial,  aud  such 
motion  was  overruled,  and  exception  re.served, 
all  of  which  should  be  embraced  in  the  bill  of 
exception.  Rev.  St.  18!tO,  i  374(5,  make.-*  it  a 
^ound  for  a  new  trial  that  the  verdict  is  con- 
trary to  law.  Section  3742  provides  that  when 
the  decision  objected  to  is  entered  on  the  re<-ord 
and  the  grounds  of  objection  appear  in  the 
entry,  the  exception  may  be  taken  by  the  par- 
ty causing  it  to  be  noted  at  tbe  end  of  ttic 
entry  that  he  excepts.  Section  3743  provides 
that,  wtien  the  exception  is  to  tbe  opinion 
on  a  motion  to  strike,  for  a  nonsuit,  or  for  a 
new  trial  for  misdirection  by  the  court  to 
the  Jury,  or  because  the  verdict  or  finding  is 
against  the  law  or  the  evidence,  the  party  ex- 
cepting must  reduce  his  exception  to  writing 
and  present  it  for  allowance.  After  a  witness 
had  been  called  by  plaintiff,  the  court  sustained 
defendant's  objection  to  the  intro<luction  of  evi- 
dence on  the  ((round  of  the  insuliiciency  of  the 
petition,  to  which  plaintiff  excepted,  whereupon 


a  verdict  was  directed  for  defendant,  and  such 
facts  were  shown  by  the  journal  entry.  Held, 
that  assignments  of  error  that  the  court  was  in 
error  in  overruling  a  motion  for  a  new  trial, 
dismissing  tbe  petition,  and  that  the  verdict  was 
contrary  to  law,  could  not  be  considered  on  ap- 
peal, in  the  abHcnce  of  any  bill  of  exceptions 
showing  proper  presentation  of  the  nuestion  by 
a  motion  for  a  new  trial,  as  section  3742  is  not 
intended  as  a  substitute  for  a  bill  of  exceptions, 
where  the  exception  relates  to  matters  occurring 
during  the  trial. 

Error  to  District  Court,  Sheridan  County; 
C.  II.  Parmelee,  Judge. 

Action  by  James  Burns  against  tbe  Chicago, 
Burlington  &  Qulncy  Railway  Company. 
Judgment  In  favor  of  defendant,  and  plain- 
tiff brings  error.    Dismissed^ 

Robert  P.  Parker,  for  plaintiff  In  error. 
B.  E.  IxtnalMogta,  T.  F.  Burke,  and  N.  K. 
Origgs,  for  defendant  In  error. 

POTTER,  0.  J.  This  cause  was  heard  on 
tbe  motion  of  defendant  in  error  to  dismiss, 
on  the  ground  that  no  reviewable  error  Is 
presented.  The  cause  was  brought  in  the 
district  court  by  the  plaintiff  in  error  to 
recover  damages  for  tbe  alleged  killing  of 
certain  cattle  of  plaintiff  by  an  engine  or 
engines  of  the  defendant.  A  Jury  trial  was 
had  resulting  In  a  verdict  for  the  defendant, 
whereuiMin  Judgment  was  rendered  dismiss- 
ing the  cause  and  awarding  defendant  its 
costs.  The  |)etltlon  in  error  complalDS  of 
that  Judgment  and  nsnigns  as  error:  (1) 
That  the  court  erred  In  overruling  plaintiff's 
motion  for  new  trial.  (2)  That  the  court 
erred  in  dismissing  plaintifTs  petition.  (3) 
That  the  verdict  is  contrary  to  law. 

There  is  no  bill  of  exceptions  In  the  record, 
nor  is  It  claimed  that  a  bill  was  prepared  or 
allowed,  although  it  appears  by  a  Journal 
entry  that  time  was  granted  within  which 
to  reduce  exceptions  to  writing,  which  time 
has  expired.  It  Is  clear,  therefore,  that  none 
of  tbe  errors  assigned  are  presented  In  a 
manner  to  authorize  their  review  in  tbis 
court.  Rule  13  (26  Pac.  xil),  so  often  re- 
ferred to  in  former  decisions,  provides  that 
"nothing  which  could  have  been  properly 
assigned  as  a  ground  for  a  new  trial  In  tbe 
court  below  will  be  considered  in  this  court, 
unless  It  shall  api>ear  that  tbe  same  was  prop- 
erly presented  to  the  court  below  by  a  mo- 
tion for  a  new  trial,  and  that  such  motion 
was  overruled,  and  exception  was  at  the 
time  reserved  to  such  ruling;  all  of  wliich 
shall  be  embraced  in  the  bill  of  exceptions." 
That  the  verdict  is  contrary  to  law  Is  made  by 
statute  a  ground  for  its  vacation  and  a  new 
trial.  Rev.  St.  18!)0,  i  3740.  Hence.  In  tbe 
absence  of  a  bill  of  exceptions  showing  that 
such  question  was  properly  presented  to  tbe 
court  below  by  a  motion  to  vacate  or  for  a 
new  trial.  It  cannot  be  considered  In  this 
court  on  error.  It  has  been  settled  in  this 
Jurisdiction  by  a  long  line  of  decisions  that 
a  motion  for  new  trial  must  be  embraced  In 
a  bill  of  exceptions  to  become  part  of  tbe 
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record,  and  as  tbere  Is  no  bill  In  tbls  record, 
and  therefore,  no  motion  for  new  trial  wbicb 
tbls  court  can  consider,  It  follows  tbat  we 
cannot  reylew  tbe  action  of  the  court  be- 
low In  overruling  the  motion  for  new  trial. 
Unless  the  verdict  Is  contrary  to  law  as  al- 
leged It  Is  not  perceived  that  tbe  Judgment 
is  erroneous  or  prejudicial,  though  perhaps 
it  should  have  been  entered  in  a  slightly 
different  form. 

We  cannot  agree  with  the  contention  of 
counsel  for  plaintiff  In  en-or  that  the  error 
alleged  appears  upon  the  record  proper.  It 
appears  that  In  tbe  Journal  entry  of  the  trial, 
verdict,  and  Judgment,  It  is  recited  tbat  after 
the  Jury  were  impaneled  and  sworn,  and  a 
witness  had  been  called  by  the  plaintiff, 
tbe  court  sustained  defendant's  objection  to 
the  Introduction  of  any  evidence  by  the  plain- 
tiff on  the  ground  of  the  Insufficiency  of 
the  allegations  of  tbe  petition  to  constitute 
a  cause  of  action,  to  which  ruling  tbe 
plaintiff  excepted;  and  that  thereuiwn  tbe 
court  directed  the  Jury  to  return  a  verdict 
for  the  defendant;  but  no  exception  to  tbat 
direction  seems  to  have  been  entered.  Coun- 
sel tal^es  the  position  that  the  final  result 
followed  the  ruling  of  tbe  court  sustaining 
the  obJ(>ctlon  to  tbe  Introduction  of  evidence, 
to  which  an  exception  was  entered  on  the 
Journal,  and  It  is  argued  that  as  the  case 
therefore  presents  the  single  question  of  law 
whether  the  petition  states  a  cause  of  ac- 
tion, no  new  trial  or  motion  for  new  trial 
was  necessary,  since  the  statute  defines  a 
new  trial  as  a  re-examination  In  tbe  same 
court  of  an  Issue  of  fact,  after  a  verdict  by 
a  Jury,  report  of  a  referee  or  master,  or  a 
decision  by  the  court.  It  Is  to  be  observed, 
however.  In  the  first  place,  that  though  tbe 
court  ruled  on  tbe  trial  tbat  no  evidence 
could  be  received  for  the  plaintiff,  on  tbe 
ground  above  mentioned,  the  Issue  between 
the  parties  was  nevertheless  one  of  fact; 
the  answer  denied  some  of  the  material  al- 
legations of  the  petition,  which,  assuming 
that  they  would  authorize  recovery,  would 
require  proof  on  the  part  of  the  plaintiff. 
And  should  tbe  Judgment  be  reversed  it  Is 
not  perceived  tbat  this  court  could  do  other- 
wise than  order  the  verdict  vacated  and  re- 
mand the  cause  for  a  new  trial  upon  the 
issues  of  fact.  This  court,  certainly,  could 
not  presume  the  denied  allegations  of  tbe 
petition  to  be  true  and  direct  a  Judgment  for 
tbe  plaintiff,  without  proof  on  his  part. 

Again,  although  the  statute  provides  that, 
"when  the  decision  objected  to  Is  entered 
on  tbe  re<'ord,  and  the  grounds  of  objection 
appear  In  the  entry,  the  exception  may  be 
taken  by  tbe  party  causing  it  to  be  noted  at 
the  end  of  the  entry  that  he  excepts"  (Rev. 
St.  ISiW,  i  3742),  that  provision  applies  only 
where  the  decision  would  properly  be  entered 
of  record,  if  no  exception  was  taken  to  it. 
Ixjckhart  v.  Brown,  31  Ohio  St.  431.  Our 
Code  provisions,  including  the  statute  above 


quoted,  were  taken  from  tbe  statutes  of 
Ohio;  and  In  the  Ohio  case  above  cited.  It 
was  said  that  such  statute  "Is  not  Intended 
as  a  substitute  for  a  bill  of  exceptions, 
where  the  exception  relates  to  matters  oc- 
curring during  the  trial."  In  that  case  the 
exception  related  to  the  charge  of  the  court 
to  tbe  Jury,  and  It  was  held  that  the  charge 
excepted  to  was  Improperly  made  a  part  of 
the  entry,  and  was  not  reviewable  In  the 
absence  of  a  bill.  We  do  not  think  tbat  the 
rulings  of  the  court  during  tbe  progress  of 
an  ordinary  trial  on  the  admission  and  re- 
jection of  evidence  are  properly  or  usually 
entered  upon  the  Journal  record  of  the  (-ourt. 
and  clearly  they  are  not  required  to  be  so 
entered.  It  might  therefore  be  seriously 
questioned  whether  the  recital  foimd  in  the 
entry  In  the  case  at  bar  as  to  the  objection 
to  the  introduction  of  evidence  and  the  de- 
cision thereon  was  properly  there,  or,  beiiijj: 
there,  constituted  a  proper  record  of  the  oc- 
currence. And  the  same  might  be  said  re- 
specting the  alleged  direction  to  the  Jury. 

However,  as  to  the  assignments  of  error 
In  this  case,  the  matter  is  set  at  rest  by  sec- 
tion 3743,  Rev.  St.  18i)9,  which  provides  that 
when  "the  exception  Is  to  the  opinion  of  the 
court  on  a  motion  to  direct  a  nonsuit,  to 
arrest  the  testimony  from  the  Jury,  or.  for 
a  new  trial  for  misdirection  by  the  court 
to  the  Jury,  or  because  the  verdict,  or  if  a 
jury  was  waived^  the  finding  of  the  court,  is 
against  the  law  or  the  evidence,  the  party 
excepting  must  reduce  his  exception  to  writ- 
ing, and  present  it  to  the  court  •  •  •  for 
allowance." 

The  motion  to  dismiss  will  be  granted, 
and  the  cause  accordingly  dismissed. 

BEARD   and  SCOTT,  JJ.,  concur. 


METZ  ▼.  WILHTTS. 
(Supreme  Court  of  Wyoming.    April  23.  190G.) 

1.  Triai^-Kvidencb— Motion   to   Stbtke   for 

ibbelevancy. 
A  motion  to  strike  for  irrelevancy,  which 

BOPS  to  all  the  testimony  of  a  witness  or  all  of 
tlip  testimony  in  a  case,  is  improijerly  sustained 
if  any  of  tlie  testimony  is  relevant  to  the  issue. 

[Kd.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  248.] 

2.  Same— Duty  of  Movino  Pabty. 

It  is  tlie  duty  of  the  party  moving  to  strike 
for  irrelevancy  to  assign  with  particiilarity  the 
irrelevant  evidence  to  which  his  motion  is  di- 
rected, and  not  to  include  relevant  testimony. 

I  Ed.  Note.— For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  248.] 

3.  Same. 

A  motion  to  strike  for  irrelevancy  goes  to 
the  admissibility  of  the  evidence,  and  not  to  its 
weight  or  sufficiency ;  and  tbe  rule  is  the  same 
in  trials  to  the  court  as  in  jury  trials. 

[Kd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  f  250.] 

4.  Same— Grounds  fob  Motion. 

In  an  action  to  recover  a  certain  sum  al- 
leged to  be  due  plaintiff  from  defendant  on  the 
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sale  to  the  latter  of  hay  and  certain  pasture 
feed,  for  which  defendant  promised  to  pay,  a 
eround  of  a  motion  to  strilce  out  testimony,  to 
wit,  that  the  cause  of  action,  if  any,  plaintiff 
has  against  defendant  would  be  one  of  nonac- 
ceptancr,  and  not  of  sale  and  delivery,  and  the 
evidence  is  wholly  insufficient  to  sustain  the 
allegations  of  plaintiff,  was  not  a  ground  for 
Ktriking  out  the  evidence,  unless  all  of  the  evi- 
<!euce  was  irrelevant  to  the  issue. 
5.  Appeal    and    Ebbob— Motions   to    Strike 

Out— Questions  wov,  Rbtiew. 

Where,  in  a  trial  to  the  court,  all  the  evi- 
dence in  the  case  was  struck  out  on  defendant's 
motion,  and  a  finding  for  defendant  was  based 
on  tlie  absence  of  evidence  in  support  of  plain- 
tifTs  cause  of  action,  the  sufficiency  of  the  tes- 
timony as  show^n  by  the  record,  not  having  been 
properly  passed  on  by  the  trial  court,  was  not 
before  the  appellate  eonrt  for  consideration,  and 
the  sole  question  was  as  to  the  action  of  the 
trial  court  in  excluding  the  testimony. 
&  Xkial— MoTioM  TO  Stbike  Out  Evidence— 

GnouintB. 

Where  plaintiff  submitted  relevant  evidence 
opon  the  issues  in  the  case,  he  had  a  right  to 
have  it  remain  in  the  case,  and  its  sufficiency 
tested  by  a  proper  motion,  or  by  a  finding  of 
the  court  on  the  final  submission  of  the  case, 
so  that  on  the  record  he  could,  if  such  ruling 
or  finding  was  adverse  to  him,  be  in  a  position 
to  have  the  question  reviewed  by  the  appellate 
court ;  and  the  action  of  the  court  in  striking 
out  plaintiff's  evidence,  on  the  ground  that  the 
same  was  insufficient  to  make  out  his  case,  was 
error. 

Error  to  District  Covirt,  Sheridan  County; 
C.  H.  Parmelee,  Judge. 

Action  by  W.  S.  Metz  against  J.  O.  Wll- 
lltts.  Jndgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Metz  &  Sackett,  for  plaintiff  in  error.  E. 
E.  Enterline,  for  defendant  in  error. 

SCOTT,  J.  PlaintlflT  and  defendant  In  er- 
ror were  respectively  plaintiff  and  defendant 
below,  and  for  convenience  will  be  designated 
as  such  In  this  opinion.  The  plaintiff  brought 
this  action  to  recover  the  sum  of  $4S8,  al- 
leged to  be  due  upon  a  sale  of  72  tons  of  hay 
and  the  pasture  feed  upon  from  000  to  700 
acres  of  land,  and  for  which  he  claims  de- 
fendant promised  to  pay  for  the  hay  at  the 
rate  of  fi4  per  ton,  and  |200  for  the  pasture, 
with  Interest  from  October  10,  1904,  the  date 
of  sacb  alleged  sale.  The  case  was  tried 
to  the  court  without  a  Jury,  and  Judgment  of 
dismissal  was  rendered  In  favor  of  defendant 
and  for  costs.  Tbe  plaintiff  brings  the  case 
here  on  error. 

1.  Tbe  plaintiff  was  sworn  and  testified  as 
a  witness  In  his  own  behalf,  and  rested  his 
case  upon  his  own  testimony  and  certain 
letters  which  he  Identified  as  bavins  been 
written  by  defendant  and  which  were  ad- 
mitted In  evidence.  Thereupon  the  defend- 
ant moved  "to  strike  out  all  the  testimony  of 
the  plaintiff,  for  the  reason  that  the  same  is 
Irrelevant;  that  the  cause  of  action.  If  any, 
plaintiff  has  against  defendant,  would  be 
one  of  nonacceptance,  and  not  of  sale  and 
delivery,  and  the  evidence  is  wholly  insufli- 
dent  to  sustain  the  allegations  of  the  plain- 


tiff."   The  motion  was  sustained,  to  which 
ruling  plaintiff  excepted,  and  such  ruling  Is 
here  assigned  as  error.    The  Judgment  recites 
that  "the  defendant  by  his  counsel  moved  to 
strike  out  the  testimony  of  the  plaintiff  and 
dismiss  the  action,  and  the  court,  being  now 
fully  advised  In  the  premises,  doth  sustain 
the  motion,  and  doth  find  generally  for  the 
defendant,"  and  Judgment  was  rendered  dis- 
missing the  case  and  for  costs  In  favor  of  the 
defendant.    A   motion   to   strike   for  Irrele- 
vancy, which  goes  to  all  the  testimony  of 
a  witness  or  all  of  the  testimony  in  a  case. 
Is  Improperly  sustained  if  any  of  the  testi- 
mony Is  relevant  to  the  issue;  and,  converse- 
ly. It  should  only  be  sustained  when  all  of 
the    evidence    Is    Irrelevant    to    the    Issue. 
Wandling  t.  Straw,  25  W.  Va.  692.    The  au- 
thorities are  numerous,   and  all  agree  that 
when  the  motion  Is  directed  to  relevant,  as 
well  as  Incompetent  and  irrelevant,  testimony, 
the  motion  should  be  denied.    It  Is  the  duty 
of  the  moving  party  to  point  out  with  partic- 
ularity the  Irrelevant  evidence  to  which  his 
motion  Is  directed  and  not  to  Include  relevant 
testimony.    22  Ency.  PI.  &  Pr.  1318.  and  cases 
there  cited.    A  case  recently  decided  by  the 
Supreme  Court  of  Montana  Is  to  the  same 
effect.    Dorals  v.  Doll  et  al.,  83  Pac.  884. 
Such  a  motion  goes  to  the  admissibility  of 
the  evidence  and  not  to  Its  weight  or  suffi- 
ciency.   The  rule  is  clearly  stated  In  Wilcox 
V.   Stephenson,  30   Fla.  377.   11  South.   OoO, 
where  the  following  language  is  used :    "Mo- 
tions to  strike  out  evidence  that  has  been  In- 
troduced In  a  cause    •    ♦    •    must  lie  pred- 
icated upon  some  feature  of  irrelevancy.  In- 
competency, legal  inadmlsslbiilt.v,  or  Imiier- 
tlnency  In  the  evidence  Itself  that  Is  struck 
at."    The   court    further   said:    "When   the 
plaintiff  rested  his  case  upon  testimony  rel- 
evant,  pertinent,   and   proper   so   far   as   It 
went,  but  which  in  the  conception  of  the  de- 
fendant was  Insufficient  to  warrant  the  re- 
covery  claimed  because  of  the  absence  of 
proof  of  other  facts  upon  other  Is-sues  neces- 
sary to  be  proved  before  recovery  could  legal- 
ly be  had,  the  proper  way  to  have  availed 
himself  of  such  defect  was  to  have  request- 
ed an  Instruction  from  the  court  to  the  Jury 
to  the  effect  that,  unless  the  unproved  fact 
contended  for  was  proven,   then  under  the 
law   the  plaintiff  could  not  recover,  or  he 
might  also  have  availed  himself  of  the  defect 
by  demurring  to  the  evidence."    That  was  a 
Jury  trial,  but  we  do  not  think  the  rule  Is 
different  when  the  trial  is  to  the  court.    A 
party,  having  Introduced  evidence  material 
to  the  Issue  has  a  right  to  have  that  evidence 
remain  In  the  case,  and  its  sufficiency  can 
only  be  challenged  in  the  proper  way. 

Defendant's  motion  was  not  for  Judgment 
for  failure  of  the  plaintiff  to  prove  his  case, 
but  was  solely  for  the  purpose  of  striking  out 
the  evidence  of  the  plaintiff.  The  last  ground 
of  the  motion,  viz. :    "That  the  cause  of  ac- 
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tion,  If  any,  plaintiff  has  against  defeirdant 
would  be  one  of  nonacceptance,  and  not  of 
sale  and  delivery,  and  the  eTidence  Is  wholly 
insufficient  to  sustain  the  allegations  of  tbe 
plaintiff,"  was  not  a  ground  for  striking  oat 
the  evidence,  unless  all  of  the  evidence  was 
Irrelevant  to  the  issue.  We  have  examined 
the  excluded  evidence,  and  we  find  that  there 
vras  relevant  and  competent  evidence  upon 
the  issues  of  tbe  case.  Itlstruetbatina  trial 
without  a  jury  the  court  is  tbe  judge  of  the 
evidence  as  well  as  of  the  law;  but  tbe  evi- 
dence was  not  permitted  to  remain  in  the 
case,  and  its  sufficiency  determined  as  In  a 
motion  for  judgment  for  failure  in  proof,  or 
by  demurrer  to  tbe  evidence,  nor  was  there 
any  motion  for  nonsuit  or  directed  verdict, 
as  is  resorted  to  in  a  trial  by  jury,  or  for 
judgment  for  defendant  upon  plaintiff's  evi- 
dence. In  all  such  cases  tbe  motion  is  direct- 
ed to  tbe  sufficiency  of  tbe  evidence,  and  not 
to  Its  admissibility.  If,  as  stated  in  the  mo- 
tion, tbe  evidence  was  Insufficient  to  sustain 
the  allegations  of  tbe  plaintiff,  that  matter 
would  be  determined  by  tbe  court,  and  Its 
finding  should  be  upon  tbe  sufficiency  or  in- 
sufficiency of  such  evidence.  The  court  hav- 
ing excluded  ail  tbe  evidence  in  the  case  the 
finding  for  tbe  defendant  was  based  of  neces- 
sity upon  the  absence  of  any  or  all  evidence 
in  support  of  plaintiff's  cause  of  action. 
Then,  there  being  no  evidence  t>efore  the 
court  upon  which  to  base  a  finding  as  con- 
tended by  and  for  the  plaintiff,  the  sufficiency 
of  tbe  excluded  testimony  as  shown  by  the 
record  not  having  been  properly  passed  on  by 
tbe  court  is  not  before  us  for  consideration. 
Tbe  sole  and  only  question  here  is  as  to  tbe 
action  of  tbe  court  in  excluding  tbe  testi- 
mony. We  are  of  tbe  opinion  that  tbe  plaintiff 
having  submitted  relevant  evidence  upon  tbe 
Issue  that  be  had  a  right  to  have  it  remain 
In  tbe  case,  and  its  sufficiency  tested  by  a 
proper  motion,  or  by  a  finding  of  the  court 
upon  the  final  8ubmis.<iIon  of  tbe  case,  so  that 
upon  the  record  he  could,  if  such  ruling  or 
finding  was  adverse  to  him,  be  in  a  position 
to  have  the  question  here  reviewed,  and  that 
this  was  a  substantial  riglit  of  wblcb  be  was 
deprived  by  the  ruling  of  tbe  court.  It  was 
said  in  McFarland  v.  Bellows,  49  Mo.  311: 
"There  is  no  low  In  this  state  authorizing  the 
court  at  tbe  close  of  plalntlfT's  case  to  strike 
out  bis  testimony  on  the  ground  that  the 
same  Is  insufficient  to  make  out  a  case  for 
plaintiff."  What  is  there  stated  we  may 
with  equal  propriety  say  as  to  this  Jurisdic- 
tion, nor  is  it  contended  by  defendant  that 
there  is  here  precedent  for  the  rule  Invoked 
by  bim. 

For  the  error  committed  In  sustaining  de- 
fendant's motion  to  strike  out  plaintiff's  testi- 
mony tbe  judgment  is  reversed,  and  a  new 
trial  granted. 

POTTEO,  OL  J.,  and  BEARD,  J.,  concur. 


'a4Wr«.sos> 
HARDMAN  t.  KINO. 
(Supreme  Court  of  Wyoming.    April  23,  1908. 
On  Rehearing.  June  12.  190&) 

1.  Aniv AL»— Teespass— Oattlx  Stsatiho  OH 
UNiNCLosBo  Lands. 

No  actionable  treapaaa  ia  committed  on  nn- 
Indoaed  lands  by  reason  of  cattle  straying  Uiere- 
on  from  adjoining  lands. 

[Ed.  Note. — For  caaes  in  point,  see  voL  2L 
Cent.  Dig.  Animals,  Sg  143,  158,  335.] 

2.  Samb— TJwiKCLosrn  Lands. 

Lands  not  separated  from  government  lands 
by  a  fence  are  to  be  regarded  as  uninclosed  in 
respect  to  cattle  straying  thereon  from  adjoin- 
ing   lands. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  9L 
Cent.  Dig.  Animals,  {  33a] 

S.  PvBLio  Lands  — Urlawfoi,  iNciXMnniB  — 

Exclusive  Possession. 

Bjr  unlawfully  iaclosing  government  lands 
with  Ilia  own,  one  acquires  no  right  to  the  ex- 
clusive possession  of  such  governmeot  lands; 
nor  can  be,  by  tbe  inclosure,  deprive  others 
from  peaceably  turning  cattle  thereon. 

[Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  |  25.} 

4.  Animals— Tbespass— Actions— PutADiHO 

AND  PBOOF. 

Where  plaintiff  inclosed  with  bis  own  land 
certain  government  lands  and  also  defendant's 
honiestpad,  and  cattle  were  driven  into  the 
inclosed  land  through  a  part  of  tbe  fence  owned 
by  defendant,  defendant  could  sliow,  under  a 
general  denial,  In  an  action  by  plaintiff  to  re- 
cover damaKes  by  reason  of  the  cattle  straying 
on  his  land,  in  contradiction  of  plaintiff's  evi- 
dence tliat  the  cattle  were  driven  from  defend- 
ant's lands  onto  plaintiff's,  that  they  were  only 
being  driven  from  defendant's  lands  onto  tiie 
goverment   land. 

5.  Same— Tbespass— What  CoNsriTtrncs. 

Where  cattle  stray  onto  uninclosed  land, 
the  driving  of  them  therefrom  by  their  owner 
does  not  constitute  an  actionable  trespass. 

Error  to  District  Court,  Albany  County; 
Charles  B.  Carpenter,  .Tudge. 

Action  by  James  King,  Sr.,  agnlnst  James 
Hardman.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

N.  E.  Corthell,  for  plaintiff  In  error.  H.  V. 
S.  Groesbeck,  for  defendant  in  error. 

BEARD,  J.  Tbe  defendant  in  error,  James 
King,  Sr.,  commenced  this  action  against  the 
plaintiff  In  error,  James  Hardman,  in  the 
district  court  of  Albany  county,  to  recover 
damages  for  alleged  trespass  upon  his  lands. 
Tbe  petition  is  in  two  counts  one  charging 
a  continuing  trespass  In  1003,  and  the  other 
a  like  trespass  in  10(H.  Both  counts  are 
identical  except  as  to  the  year,  and  allege 
that  on  tbe  1st  day  of  June  of  said  years 
and  on  divers  other  days  between  that  day 
and  tbe  7tb  day  of  September  la  said  years, 
said  defendant  unlawfully  and  with  force 
broke  and  entered  tbe  close  of  plaintiff  situ- 
ated around  and  inclosing  tbe  following  lands 
and  premises  of  plaintiff,  to  wit:    Sections 

3.  5,  9,  IG.  and  17,  township  13  N.,  Range  75 
W.,  in  Albany  county,  Wyo.,  and  depastured 
tbe  same  and  said  lands  of  plaintiff  with 
cattle,  trod  down  tbe  grass  and  crops  of 
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plaintiff,  and  converfed  the  snme  to  his  own 
use,  and  otherwise  Injured  the  snid  lands  and 
premises  of  plaintiff,  to  his  damage  In  the 
sum  of  $100,  for  which  sum,  with  interest,  b« 
prayed  Judgment  The  defendant's  answer  to 
each  count  of  the  i)etition  was  a  general  de- 
nial. The  case  was  tried  to  a  Jury,  resulting 
In  a  verdict  for  plaintiff  on  both  counts.  A 
motion  for  new  trial  was  denied  by  the 
court,  judgment  entered  on  the  verdict,  and 
defendant  brings  error. 

It  was  admitted  at  the  trial  that  King  was 
the  owner  of  sections  3,  5,  9,  and  17,  and  that 
he  had  a  lease  of  section  16.    It  was  also 
conceded    in   argnment   In    this   court    that 
King's  lands,  except  a  small  fraction  of  sec- 
tion IT  and  a  part  of  section  16,  were  inclos- 
ed by  a  fence,  which  Inclosure  also  Included 
sections  4,  8,  W.  %  10,  and  part  of  S.  B.  % 
10,    which   were  vacant   unoccupied   govern- 
ment lands,  and  also  included  the  N.  E.  % 
of  section  10,  upon  which  Jessie  K.  Hard- 
man,  daughter  of  plaintiff  in  error,  had   a 
homestead   filing.    King  owned   the  greater 
part  of  this  fence,   bvif  there  was  a  small 
part  of  It,   extending   across  the   southeast 
corner  of  said  homestead,  which  belonged  to 
Hardman  or  to  said  entrj-woman.  In  which 
piece  of  fence  there  were  bars  opening  onto 
the  connty  road.    It  was  through  these  bars 
that  Hardman  tnmed  his  cattle  onto  said 
homestead   and  allowed  them   to  roam   at 
will.    There  Is  no  evidence  in  the  record 
that  he  at  any  time  drove  the  cattle  from 
either   said   homestead  or   the  government 
lands  onto  King's   land.    The  cattle  were 
peaceably  put  upon  said  homestead  and  with- 
ont  objection  from  any  one,  and  from  there 
they  strayed  upon  King's  land;  there  being 
no  fence  separating  his  lands  from  said  home- 
stead or  the  government  lands  Included  in  the 
inclosure.    Two  witnesses  on  behalf  of  King 
testified  that  on  one  occasion,  about  June  20 
or  21,  1904,  Hardman's  son  drove  the  cattle 
from  the  west  part  of  section  16  onto  sertion 
17,  while  Hardman's  son,  who  did  this  driv- 
ing of  the  cattle,  testified  on  behalf  of  his 
father  that  he  drove  them  from  section  10, 
throngh  a  part  of  section  9,  onto  section  8, 
a   government   section.    That   is   about   the 
only  conflict  in  any  material  part  of  the  tes- 
timony.   It  was  agreed  at  the  trial  that  the 
value  of  pasturage  for  cattle  in  that  section 
of  the  country  was  25  cents  per  head  per 
month. 

The  court,  over  the  objection  of  counsel  for 
Hardman,  instructed  the  jury  as  follows: 
"The  jury  are  Instructed  to  find  for  the 
plaintiff,  James  King,  Sr.,  upon  the  two 
causes  of  action  of  his  petition,  and  to  a.'wess 
such  damages  under  each  cause  of  action  as 
they  shall  find  from  the  evidence  that  said 
plaintiff  is  entitled  to  for  the  trespasses  al- 
leged in  the  said  causes  of  action  ou  his  peti- 
tion." This  was  the  only  Instruction  given  to 
the  jury,  except  one  as  to  interest.  Counsel  for 
Hardman  requested  the  court  to  Instruct  the 
jury  that  "under  the  evidence  the  plaintiff 


cannot  recover  anything  upon  the  first  cause 
of  action.  Yon  are  therefore  Instructed  to 
find  for  the  defendant  upon  that  cause  of 
action."  A  like  instruction  was  request- 
ed as  to  the  second  cause  of  action. 
Counsel  for  Hardman  also  requested  the 
court  to  give  the  following  instructions: 
"The  plaintiff  cannot  recover  for  any  damage 
done  by  the  defendant's  cattle  to  the  plain- 
tiff's lands,  or  for  any  grass  consumed  by 
them,  except  such  as  may  have  been  caused 
by  the  act  of  the  defendant,  or  his  agent,  in 
driving,  herding,  or  keeping  his  cattle  upon 
plaintiff's  lands."  Also:  "The  law  does  not 
allow  recovery  for  damages  caused  by  stray- 
ing cattle.  It  is  the  duty  of  tlie  landowner 
to  fence  against  them.  Only  where  cattle 
are  herded,  put,  or  kept  by  the  owner  upon 
another's  land  can  there  be  any  such  recov- 
ery." A  number  of  other  instructions,  em- 
bracing the  same  Idea  as  in  the  last  two 
above  set  out,  but  in  different  language,  were 
retiuested.  The  court  refused  to  give  any  ot 
the  Instructions  so  requested.  To  the  giv- 
ing of  the  Instruction  which  was  given,  and 
to  the  refusal  of  the  court  to  instruct  as  re- 
quested, counsel  for  Hardman  duly  excepted, 
and  assigns  such  giving  and  refusal  as  error. 
It  was  also  made  a  ground  In  the  motion  for 
a  new  trial  that  the  verdict  was  not  sustain- 
ed by  sufficient  evidence. 

The  theory  of  counsel  for  defendant  In 
error  seems  to  be  that  all  he  was  required 
to  do  was  to  show  that  the  cattle  were  upo» 
the  land  and  that  that  constituted  a  tres- 
pass for  which  King  was  entitled  to  recover 
damages  unless  Hardman  could  justify  by 
proving  that  the  cattle  had  strayed  there  from 
the  adjoining  lands;  and  this  seems  to  have 
been  the  view  taken  by  the  court  It  is  settled 
in  this  state  that  no  actionable  trespass  is 
committed  upon  unlndosed  lands  by  reason 
of  cattle  straying  thereon  from  adjoining 
lands.  Cosfrlff  Bros.  v.  Miller,  10  Wyo. 
190,  68  Pac.  206,  98  Am.  St  Kcp.  977;  Martin 
V.  Platte  Valley  Sheep  Co.,  12  Wyo.  4:$2,  "(> 
Pac.  571,  78  Pac.  1093;  Hasklns  v.  Andrews. 
12  Wyo.  458,  76  Pac.  588.  In  this  case  the 
lands  of  King  must  be  regarded  as  uuiu- 
closed.  They  were  not  separated  from  the 
government  lands  nor  from  said  homestead 
by  a  fence,  and  King  could  acquire  no  right 
to  the  exclusive  possession  of  the  govern- 
ment lands  by  reason  of  having  unlawfully 
inclosed  them  with  his  own,  nor  could  he  by 
such  inclosure  deprive  Hardman  or  anyone 
else  from  peaceably  turning  cattle  thereon. 
Clemmons  v.  Gillette  (Mont.)  83  Pac.  879. 
He  did  not  own  the  fence  or  the  bars  through 
'  which  the  cattle  were  driven  Into  the  inclo- 
sure, nor  the  land  upon  which  they  were 
turned  loose.  In  order  therefore  to  make 
out  a  case  of  trespass  under  such  circum- 
stances it  was  necessary  for  him  to  allege 
and  prove  that  the  cattle  were  put  upon  his 
land,  and  It  was  not  sufliclent  to  show  that 
they  had  been  put  on  adjoining  lands  and 
were  afterwards  found  on  his  land.    Merritt 
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V.  Hill,  IM  Cal.  184,  37  Pac.  893;  Walker 
V.  Bloomlngcamp,  34  Or.  391,  43  Paa  175,  56 
Pac.  800.  The  burden  was  upon  King  to 
l)rove  a  trespass,  and  to  do  so  he  offered 
evidence  that  at  one  time  the  cattle  were 
driven  by  Hardman's  son  from  section  16  to 
section  17,  thus  tending  to  show  that  they 
wei-e  being  herded  and  liept  on  his  land.  To 
negative  the  holding  or  herding  Hardman  in- 
troduced evidence  that  they  were  not  so 
driven  but  were  being  driven  from  King's 
lands  onto  the  government  land.  This  evi- 
dence was  not  in  the  nature  o£  a  Justifica- 
tion but  in  denial  of  a  herding  of  the  cattle 
on  King's  land  and  was  admissible  under 
the  general  denial,  and  the  question  as  to 
which  of  these  statements  was  true  should 
have  been  submitted  to  the  jury  under  proper 
instructions.  If  the  former  was  true  King 
would  be  entitled  to  recover  such  damages  as 
tlie  evidence  showed  be  sustained  by  such 
wrongful  act;  but,  on  the  other  hand,  if  the 
cattle  had  strayed  onto  King's  land  and  were 
simply  being  driven  tbereform,  that  fact 
would  not  constitute  an  actionable  trespass 
for  which  he  could  recover  damages. 

The  district  court  erred  in  giving  the  per- 
emptory instruction  to  the  jury  to  And  for 
King  on  Ijoth  causes  of  action,  and  In  refusing 
to  instruct  to  find  for  Hardman  on  the  first 
cause  of  action  and  in  refusing  to  Instruct 
that  King  could  not  recover  for  any  damages 
done  by  cattle  straying  upon  his  uninclosed 
lands  from  adjoining  lands.  For  the  errors 
above  pointed  out,  the  Judgment  of  the  dis- 
ti-ict  court  is  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

Reversed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 

On  Kchearing. 

SCOTT,  X  Defendant  in  error  has  filed 
a  petition  for  rehearing.  His  chief  conten- 
tion is  that  he  was  the  owner  of  the  fence 
and  bars  through  which  the  cattle  were  driv- 
en into  the  Indosure.  This  question  was 
considered  in  the  opinion  filed.  Besides  the 
record  fails  to  disclose  any  evidence  or  claim 
of  title  by  him  to  the  fence  or  the  bars  or 
the  land  upon  which  they  were  situated. 
The  fence  and  bars  through  which  the  cattle 
were  turned  into  the  inclosure  were  located 
and  upon  land  covered  by  a  homestead  fil- 
ing, and  for  which  act  the  entryman  did  not 
complain;  nor  could  King,  he  being  a  stran- 
ger to  the  title.  In  so  far  as  King's  rights 
were  concerned,  the  cattle  were  then  lawfully 
within  tlie  inclosure,  which  Included  un- 
appropriated public  land,  and  If  they  straj-ed 
or  roamed  at  will  upon  and  depastured  deed- 
ed or  leased  land  no  trespass  was  committed; 
and  Hanlman  also  bad  the  undoubted  right 
to  have  his  cattle,  they  being  lawfully  within 
the  inclosure,  graze  upon  the  unappropriated 
public  lands  therein.  Ilecht  v.  Harrison,  5 
W'yo.  279,  40  Pac.  300.    No  question  is  pre- 


sented in  the  petition  which  was  not  care- 
fully considered  in  the  opinion  filed. 
Bebearlng  denied. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


SWAXSON  V.  GROAT  et  al. 
(Supreme  Court  of  Idaho.    March  6,  1906.) 

1.  Appeai^-Proceedinqs   not  in   Record- 
Motion  TO  Strike  Out. 

On  an  appeal  from  a  judgment  where  no 
bill  of  exceptions  or  statement  lias  been  settled, 
a  motion  made  in  the  trial  court  to  strike  from 
the  complaint  certain  matter  therein  contained, 
is  not  properly  a  part  of  the  judgment  roll 
under  section  44.50,  Rev.  St.  1887,  and  cannot 
become  a  part  of  the  record  on  appeal  under  the 
provisions  of  section  4818,  Rev.  St.  1887. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  2352.] 

2.  Sam  e— Tba  n  script  —  Correction  —  Stbik- 
iNo  Out. 

Where  matter  has  been  improperly  insert- 
ed in  the  transcript  on  appeal,  the  same  will 
be  striclcen  from  the  record  on  motion  of  the 
adverse  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  2823-2825.] 

3.  Animals— Running  at  Large. 

Under  the  laws  of  this  state,  live  stock, 
with  certain  exceptions,  may  run  at  large  and 
roam  and  graze  over  and  open  any  of  the  nn- 
iucloficd  lands  of  the  state,  and  the  same  will  not 
amount  to  an  actionable  trespass  against  the 
owner  of  such  live  stock. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent.  Dig.  Animals,  H  143,  335.] 

4.  Same— Trespass— WiLLFuixT  Driving  on 
Another's  Land. 

One  who  willfully,  deliberately,  and  know- 
ingly drives  his  live  stock  upon  the  lands  of 
another,  whether  inclosed  or  uninclosed,  and 
holds,  herds,  and  grases  them  upon  such  lands 
over  the  protests  and  objections  of  the  owner, 
is  liable  in  damages  for  the  trespass. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Animals,  §  335.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bannock  Coan- 
ty;  Alfred  Budge,  Judge. 

Action  by  Theodore  Swanson  against  Niei 
Groat  and  others  for  the  willful,  deliberate, 
and  unlawful  trespass  in  the  herding  and 
grazing  their  sheep  upon  the  lands  of  the 
plaintiff  and  within  two  miles  of  his  dwell- 
ing house.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    AflSrined. 

Holzheimer  &  Hoizheimer,  for  appellants. 
Standrod  &  Terrell,  for  respondent 

AILSIIIE,  J.  The  respondent  has  filed 
and  presented  a  motion  to  strike  from  the 
transcript  in  this  case  all  matter  found  on 
page  C  thereof,  which  appears  to  be  a  mo- 
tion and  notice  of  motion  to  strike  certain 
paragraphs  from  the  complaint.  This  ap- 
peal Is  from  the  Judgment  only,  and  no  state- 
ment or  bill  of  exceptions  has  ever  been 
settled  or  filed  In  the  case.  It  therefore  fol- 
lows that  under  sections  4450  and  4818  of  the 
Revised  Statutes  of  1887,  the  motion  and  no- 
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tice  to  strike  certain  matter  from  tbe  com- 
plaint has  no  place  In  the  Judgment  roll  and 
could  only  be  brought  to  this  court  by  a  bill 
of  exceptions  or  statement  Williams  v. 
Boise  Basin  M.  &  D.  Co.  (Idaho)  81  Pac.  64C ; 
Stickney  v.  Hanrahan,  7  Idaho.  424,  63  Pac. 
189 ;  Graham  v.  Llnehan,  1  Idaho,  780 ;  Gam- 
ble V.  Dunwell,  1  Idaho,  208;  Ray  v.  Ray, 
1  Idaho,  705;  Taylor  t.  McCormick,  7 
Idaho.  524,  64  Pac.  23»;  Anderson  v.  Sho- 
shone Co.,  6  Idaho,  76,  53  Pa&  103;  Bank  v. 
Sampson,  7  Idaho,  564,  64  Pac.  890.  The 
motion  will  be  sustained  and  page  6,  contain- 
ing the  matter  designated,  will  be  stricken 
from  the  transcript.  After  sustaining  the 
foregoing  motion  the  case  is  left  for  the  con- 
sideration of  only  one  assignment  of  error, 
namely,  that  "the  court  erred  In  overruling 
the  demurrer  interposed  by  the  appellants  to 
respondent's  amended  complaint." 

This  action  appears  to  have  been  institut- 
ed by  the  plaintiff  under  sections  1210  and 
1211  of  the  Revised  Statutes  of  188T,  com- 
monly known  In  this  state  as  the  "Two-Mile 
Limit  Law."  The  defendants  demurred  to  the 
complaint  on  the  grounds  that  it  "does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action."  Leaving  the  two-mile  limit  law 
entirely  out  of  our  consideration,  we  think 
the  complaint  states  a  cause  of  action  against 
the  defendants  for  a  willful  and  unlawful 
trespass.  In  paragraph  3  of  the  complaint 
we  find,  among  other  things,  the  following 
all^ations:  "That  on  or  about  the  17th  of 
March,  1905,  the  said  defoidants  willfully, 
knowingly,  and  unlawfully  drove  their  flock 
of  sheep,  about  2,500  in  number,  upon  the 
lands  of  the  plaintiff,  and  ever  since  said 
date  up  to  the  22d  day  of  March,  1905,  de- 
fendants continuously  herded,  held,  pastured, 
and  grazed  said  sheep  upon  the  lands  of  the 
plaintiff,  and  diu-ing  the  time  aforesaid  the 
defendants  willfully,  knowingly,  and  unlaw- 
fully held,  herded,  fed,  grazed,  and  pastured 
said  2,500  head  of  sheep  upon  the  lands  of 
the  plaintiff  and  *  »  •  against  the  will 
and  without  the  consent  of  the  plaintiff  and 
over  the  plaintiff's  protests  and  objections, 
and  refused  to  drive  said  sheep  away  from 
said  premises  »  *  •  until  said  defend- 
ants had  fed  and  pastured  to  their  said  sheep 
all  of  the  grass  and  feed  upon  said  lands." 
The  foregoing  allegation  is  followed  by  the 
usual  allegation  as  to  the  character  and 
amount  of  damage  sustained  by  reason  of  the 
unlawful  acts  of  the  defendant.  While  it  is 
lawful  in  this  state  for  live  stock,  with  cer- 
tain exceptions,  to  run  at  large  and  graze 
upon  any  of  the  uninclosed  lands  of  the  state, 
it  is  still  true  tliat  one  who  willfully  and  de- 
liberately drives  his  stock  upon  the  lands 
of  another,  whether  inclosed  or  uninclosed, 
and  holds,  herds,  and  grazes  them  upon  such 
lands  over  the  "protests  and  objections"  of 
the  owner.  Is  liable  In  damages  for  the  tres- 
pass. Such  willful,  deliberate,  and  intention- 
al conduct  cannot  be  Justified  upon  the  theory 
that  the  stock  had  a  right  of  their  own  ac- 
85  P.— 25 


cord  to  roam  over  and  graze  upon  mdi  land. 
Harrison  v.  Adamson,  41  N.  W.  34,  76  Iowa, 
337 ;  Lazarus  v.  Phelps,  152  U.  S.  81,  14  Sup. 
Ct.  477,  38  L.  Ed.  303 ;  Delaney  v.  Errlckson, 
10  N.  W.  451,  11  Neb.  533 ;  Powers  v.  Kindt, 
13  Kan.  74;  Larkin  v.  Taylor,  5  Kan.  440; 
Kerwhacker  v.  Cleveland,  etc.,  R.  R.  Co.,  62 
Am.  Dec.  240 ;  12  A.  &  E.  Ency.  of  Law  (2d 
Ed.)  1044,  1045;  Walker  v.  Bloomlngcamp 
(Or.)  43  Pac.  175;  St  Louis  Cattle  Co.  v. 
Vaught,  1  Tex.  Civ.  App.  388,  20  S.  W.  855 ; 
Willard  V.  Mathesus,  7  Colo.  70,  1  Pac.  690. 
The  complaint  stated  a  cause  of  action  and 
the  demurrer  was  properly  overruled. 

The  greater  portion  of  appellant's  brief  la 
devoted  to  a  discussion  of  what  constitutes 
proper  elements  of  damage  that  may  be 
shown  In  a  case  prosecuted  under  sections 
1210  and  1211  of  the  Revised  Statutes  of 
1887.  It  Is  suggested  that  evidence  was  ad- 
mitted tending  to  show  the  future  value  to 
plaintiff  of  public  lands  within  two  miles 
of  his  dwelling.  The  evidence,  however,  has 
not  been  brought  up  on  this  appeal,  and  we 
must  therefore  assume  that  only  competent 
evidence  was  admitted. 

The  Judgment  is  affirmed,  with  costs  in 
favor  of  respondent 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


BROWN   r.    NEWELL. 

(Supreme  Court  of  Idaho.    March  8,  1906.) 

1.  Water  Right— Divebsion  and  Appbofbia- 

TION. 

Where  H.  in   1809  settled  on  nnsurveyed 

gubllc  lands  and  opened  op  an  old  ditch,  which 
ad  been  constnicted  and  used  by  a  previous 
settler,  and  put  in  a  headgate  and  conveyed  the 
waters  of  a  stream  IfiO  feet  to  and  upon  thn 
lands  claimed  by  him,  and  in  t)ie  following  year 
extended  the  ditch  so  as  to  better  distribute  the 
water  over  his  claim,  the  water  right  so  acquired 
is  entitled  to  date  from  the  time  when  the  wa- 
ter was  actually  delivered  upon  the  groimd  for 
the  use  of  which  it  was  diverted. 

[Ed.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  §  10.] 

2.  Sake— Sale  op  Wateb  Right— Intebveh- 
INO  Appbopbiatob. 

Where  B.  entered  into  an  agreement  and 
contract  with  H.  for  the  purchase  of  a  claim 
or  squatter's  right  on  unsurveyed  lands  of  the 
United  States,  and  the  ditch  and  water  right 
belonging  thereto  and  used  therewith,  and  paid 
a  part  of  the  purchase  price,  and  was  thereupon 
let  into  possession  which  he  held  continuously 
thereafter,  and  two  years  later  received  a  deecl 
from  H.  for  such  property,  B.'s  chain  of  title 
will  not  be  broken  by  such  contract  and  change 
of  possession,  so  as  to  allow  an  intervening  ap- 
propriator  a  priority  over  B.'s  water  right. 

3.  Tkiat.— Reopening    Case. 

Question  as  to  power  of  the  trial  court  to 
reopen  a  case  for  the  introduction  of  further 
evidence,  after  adjournment  of  the  term  at  which 
the  case  was  tried  and  submitted,  reserved. 

[Kd.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Trial,  I  167.] 

(Syllabus  by  the  Court) 
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Appeal  from  District  Court,  Elmore  Coun- 
ty;   lilttleton  Price,  Judge. 

Action  by  Peter  Brown  against  William 
W.  Newell.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

This  is  a  contest  between  two  approprla- 
tors  and  users  of  the  waters  of  Deer  creek 
In  Elmore  county.  It  appears  from  the  evi- 
dence that  Richard  Horton,  the  predecessor 
in  interest  of  the  plaintiff,  settled  upon  un- 
surveyed  government  land  on  Smith's  prairie 
In  Elmore  county  about  August  1,  1899.  Hor- 
ton testified  on  behalf  of  the  plaintiff  as  fol- 
lows: "I  went  upon  the  land  belonging  to 
the  plaintiff  about  August  1,  1899.  That  fall 
I  cleaned  out  what  ditch  there  was  dug 
there — that  is,  a  little — ^and  ran  It  down 
through  there  and  then  went  on  with  the 
survey  and  found  out  that  the  ditch  was  an 
old  survey  by  Peterson  who  had  been  on 
the  ground  before  I  was  there,  was  too  high. 
I  resurveyed  it  and  cut  out  some  brush,  and 
then  winter  was  on,  and  I  went  down  to 
Highland  Valley,  and  stayed  that  winter. 
Within  150  feet  of  the  headgate  the  ditch 
struck  the  line  of  my  land.  The  water  was 
running  in  that  ditch  when  I  went  there. 
I  cleaned  it  out  and  had  a  little  more  put 
Into  it  before  I  left  that  fall.  I  cut  between 
25  and  30  acres  of  hay  in  1900,  and  had  about 
one-half  of  an  acre  in  garden  and  a  little 
patch  of  wheat  for  a  trial  patch.  There 
was  no  person  on  the  Newell  lands  when  I 
went  there.  I  improved  the  lands  during 
the  summer  of  1900,  and  also  irrigated  It 
and  cut  hay  from  It  in  1901.  Mr.  Pierce 
cut  the  hay  that  year.  In  1902  I  sold  to  the 
plaintiff  Brown.  I  Judge  that  the  ditch 
would  carry  2(X)  inches  after  I  cleaned  it  out 
In  the  fall  of  1899.  In  1900  and  1901  I  used 
all  of  the  water  of  the  creek  along  In  July 
and  August.  The  man  who  was  on  the  land 
before  me  had  abandoned  it  I  put  in  a 
headgate,  and  cleaned  out  the  ditch  a  little. 
It  was  a  little  over  100  feet  long  when  I 
went  there.  I  put  in  a  small  headgate  made 
of  old  dry  goods  boxes,  and  one  thing  and 
another.  I  made  a  sort  of  temporary  gate, 
done  well  enough,  I  took  a  couple  of  hours 
to  make  it  and  put  it  in.  It  took  me  about 
one-half  day  to  clean  out  the  ditch,  using 
pick  and  shovel.  That  ditch  ends  right  in 
the  field,  a  little  draw  that  runs  down  onto 
the  place.  I  went  on  the  ground  some 
time  In  August  and  the  work  above  mention- 
ed was  done  about  two  months  later.  I  left 
the  property  In  December.  The  survey  ran 
too  high — either  on  a  dead  level  or  up.  The 
water  has  been  running  In  that  ditch  ever 
since  I  turned  It  In  In  the  fall.  It  is  running 
In  there  now.  From  the  end  of  that  ditch  I 
commenced  my  survey.  I  used  that  portion 
of  it  dug.  I  began  constructing  the  ditch 
next  spring,  the  latter  end  of  April,  and 
worked  on  and  off  all  the  time  till  I  got  It 
done,  up  Into  the  latter  end  of  June.  I  had 
water  running  In  on  that  place,  I  got  the 
ditch  dug  the  latter  end  of  June,  1900.    The 


bay  on  the  place  is  wild  bay.  I  sold  to  plain- 
tiff May  20,  1902.  He  took  possessicm  at 
that  time.  I  used  all  the  water  there  was  in 
the  creek  during  July  and  August  of  1900 
and  1901." 

The  plaintiff  Brown  testified  that  he  took 
possession  of  the  land  on  May  20,  1902,  re- 
ceiving possession  from  Horton;  that  he  had 
a  written  agreement  with  Horton  which  was* 
left  in  escrow  with  one  Baker.  That  Baker 
thereafter  died  and  that  plaintiff  prior  to 
the  trial  made  Inquiry  of  Baker's  wife  cou- 
cemli^  this  escrow,  and  that  she  could  not 
find  It,  and  that  he  (plaintiff  j  did  not  know 
the  whereabouts  of  that  agreement  or  con- 
tract He  further  testified  that  l>y  virtue  t.f 
the  contract  or  agreeuieut,  Horton  convcyod 
the  land  and  water  right  in  qucstitm  to  t!:e 
plaintiff,  and  that  piiilutiff  had  paid  the  suai 
of  $40  on  the  purchase  price  at  tl  e  tinip  tiie 
agreement  was  made  and  |>os8p»niou  delive.-- 
ed.  On  Jun^  2,  liKH,  Horton  e\<>iutt'il  f.r.il 
delivered  to  plaintiff  a  deed  for  V.w  Iiiud 
and  water  right  descrilied  in  the  comiila.nt, 
whereby  he  conveyed  all  of  his  rights,  title. 
and  interest  in  and  to  the  property  in  iiues- 
tlon.  Plaintiff  continued  to  cultivate  and 
irrigate  the  land  from  the  time  of  his  jnir- 
chase  from  Horton  until  the  trial  of  this 
case.  On  May  9,  1900,  the  defendant  Xewell 
settled  on  a  part  of  the  nnsurveyed  public 
domain  which  now  belongs  to  blm.  Two 
days  previous  to  that  time,  his  brother,  who 
claimed  to  be  a  partner,  had  made  settlement 
and  commenced  to  open  np  an  old  dttcb,  and 
within  a  couple  of  days  the  two  completed  the 
ditch  and  turned  water  through  It  onto  tbeir 
land  and  have  continued  ever  since  to  use 
the  water  In  the  Irrigation  of  their  land.  De- 
fendant Is  the  successor  by  purchase  to  all 
the  interest  of  bis  brother.  At  the  trial, 
after  the  plaintiff  had  shown  the  settlement, 
appropriation  and  diversion  by  his  predeces- 
sor and  grantor,  Horton,  and  his  purchase 
from  Horton  and  entry  Into  possession,  and 
subsequent  use  and  application  of  the  water, 
he  offered  to  prove  the  nature  of  the  agree- 
ment entered  Into  between  blm  and  Horton 
at  the  time  he  took  possession.  The  defend- 
ant objected  on  the  grounds  that  it  was  not 
the  best  evidence  and  plaintiff  had  not  shown 
diligence  in  his  effort  to  produce  the  original 
contract  which  v,as  In  writing.  The  district 
court  appears  to  have  ruled  with  the  defend- 
ant upon  this  objection,  and  thereupon  the 
defendant  Introduced  evidence  showing  his 
settlement,  and  also  bis  appropriation  and 
diversion  of  the  waters  of  Deer  creek.  The 
case  appears  to  have  been  closed  and  submit- 
ted to  the  com^  on  November  3,  1904,  wltb 
the  understanding  that  briefs  were  to  be 
furnished  by  the  respective  counsel  within 
10  days  thereafter.  The  court  immediately 
adjourned  the  term.  No  briefs  were  furnish- 
ed by  either  side,  but  on  the  10th  day  of 
December,  the  plaintiff  filed  and  served  a 
motion  to  reopen  the  case  and  allow  him  to 
Introduce  the  written  instrument  which  had 
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been  entered  Into  and  executed  by  Blcbard 
Horton  to  tbe  plaintiff  on  tb«  21st  day  of 
May,  1902.  This  motion  was  supported  by 
tbe  evidence  of  Mrs.  N.  J.  Kanertb,  wbo  was 
at  tbe  time  tbe  agreement  was  executed, 
tbe  wife  of  Ij.  B.  Baker,  tbe  bolder  of  the 
escrow.  Thereafter,  and  at  tbe  February 
1906  term  of  tbe  court,  plaintiff's  motion 
to  reopen  the  ease  was  beard  upon  the  af- 
fiUavit  and  agreement  which  was  sought  to 
be  introduced,  and  the  motion  was  granted 
by  tbe  court  over  the  objection  of  defendant, 
and  thereafter  tbe  case  was  called  for  hear- 
ing further  evidence,  and  the  agreement  was 
offered  In  evidence  by  tbe  plaintiff  and  ad- 
mitted by  tbe  court,  and  is  as  follows: 
"SmIUi's  Prairie,  Ida.,  May  21, 1902.  Article 
ot  Agreement.  This  article  of  agreement,  by 
and  between  R.  Horton,  of  Smith's  Prairie, 
KImore  county,  Idaho,  party  of  the  first  part, 
and  Peter  Brown  of  the  same  place,  party 
of  tbe  second  part,  witnessetb,  that  for  tbe 
i-onsideration  of  three  hundred  ($300)  dol- 
lars, that  the  said  R.  Horton,  bargains,  sells 
and  by  these  presents  does  convey  to  the 
said  Peter  Brown,  all  his  rights,  title  and 
Interest  to  a  piece  of  land,  known  as  the 
'Buricley  Ranch,'  situated  on  Deer  creek, 
Smith  Prairie,  Elmore  county,  Idaho,  togeth- 
er with  all  appurtenances  belonging  thereto. 
The  considerations  wherein  tbe  said  party 
of  the  first  part  conveys  and  quitclaims  the 
above-described  property,  are  that  tbe  party 
of  tbe  second  part,  in  payment  thereof  turns 
over  to  tbe  party  of  the  first  part,  one  chest- 
nut sorrel  mare,  age  six  years,  branded  with 

on  left  shoulder,  white  strip  In  face, 

weight  about  900  pounds,  also  one  saddle 
mare  and  saddle,  valued  at  forty  dollars,  also 
July  31,  1902,  tbe  party  of  the  second  part 
Is  to  pay  the  party  of  the  first  part  one 
hundred  dollars  ($100),  also  on  October  2o, 
1902.  tbe  party  of  tbe  second  part  Is  to  pa.v 
to  tbe  party  of  tbe  first  part  one  hundred 
and  sixty  ($160)  dollars.  Richard  Horton, 
Peter  Brown.  Witness:  L.  B.  Baker,  M. 
J.  Baker." 

The  case  was  finally  submitted  to  tbe 
court  and  he  thereupon  made  and  filed  bis 
findinjnt  of  fact  and  conclusions  of  law.  The 
court  found  that  tbe  plaintiff  Is  entitled  to  a 
water  right  of  150  Inches  from  Ileer  creek, 
to  date  from  March  28,  1900.  and  that  de- 
fendant Is  entitled  to  a  right  of  150  Indies  to 
date  from  Ma.v  12.  1900.  The  court  appears 
to  have  found  that  plaintiff's  appropriation 
should  date  from  the  posting  of  bis  notice 
of  water  location.  Judgment  was  entered 
decreeing  tbe  rights  and  priorities  of  pluln- 
tlff  and  defendant  In  accordance  with  the 
flndiujis.  Defendant  Newell  has  appenled 
from  the  judgment  and  order  denying  the 
motion  for  a  new  trial. 

Wyman  &  Wyman.  for  api)ellant  E.  M. 
Wolfe,  for  respondent 

AII.8HIE,  J.  (afterstatlngthe  facts).  It  Is 
contended  by  appellant  that  the  acts  of  di- 


version and  appropriation  done  by  Horton  In 
1899  did  not  amount  to  an  actual  appr<q;>ri- 
atlon.  It  clearly  appears  from  tbe  evidence 
that  the  ditch  was  opened  in  tbe  fall  of  1889, 
and  a  headgate  was  put  In  and  tbe  water  to 
the  amount  of  about  200  inches  was  actually 
delivered  on  the  Horton  claim.  These  acts 
•were  followed  up  tbe  next  year  by  extending 
the  ditch  so  as  to  more  completely  distribute 
tlie  water  over  the  entire  claim,  and  this  In 
turn  was  followed  by  cultivation  of  a  larger 
acreage  of  the  claim.  We  think  tbe  facts 
bring  this  case  within  tbe  well-established 
rules  of  law  both  as  to  what  constitutes  an 
api>roprlatIon  as  well  as  the  reasonable  time 
in  wblcb  tbe  appropriator  may  apply  the 
water  to  the  Intended  use.  Conant  v.  Jones, 
3  Idaho,  flOO,  32  Pac.  230;  Pyke  v.  Bumslde, 
8  Idaho,  487,  69  Pac.  4T7;  Sand  Point  W.  & 
L.  Co.  T.  Panhandle  D.  Go.  (Idaho)  83  Pac. 
347. 

Appellant  further  contends  that  the  deed 
of  June  2.  1904,  from  Horton  to  respondent 
Brown  did  not  pass  sufficient  title  to  a  pos- 
session with  which  he  bad  parted  some  two 
years  previously  so  as  to  entitle  tbe  water 
right  to  date  from  the  original  diversion  and 
appropriation  by  Horton.  In  support  of  this 
position  appellant  relies  on  tbe  case  of 
McGlnness  v.  Staufleld.  6  Idaho,  .172,  55  Pac. 
1020.  That  case  differed  from  this  in  some 
respects.  Here  ItclearlyappearstbatBrown's 
possession  was  obtained  from  Horton  by  con- 
tract of  purchase  and  that  a  part  of  tbe 
purchase  price  was  paid  at  the  time.  It  Is 
clear  that  If  tbe  balance  of  the  purchase 
price  was  thereafter  paid  that  Brown  be- 
came tbe  equitable  owner  and  entitled  to  a 
conveyance,  and  that  a  court  of  equity  would 
have  so  decreed.  In  which  case  the  chain  of 
title  to  tbe  ditch  and  water  right  would  have 
been  continuous  and  complete  from  the  per- 
fecting of  Horton's  right.  If  a  court  of 
equity  would  enforce  a  conveyance  It  must 
follow  that  a  voluntary  conveyance  made  by 
tbe  grantor  under  the  same  state  of  facta 
would  convey  as  good  a  title  as  tbe  court 
could  decree.  On  tbe  other  band,  If  the 
purchase  price  was  never  paid  by  Brown  in 
accordance  with  the  contract,  the  title  (ex- 
cept .IS  against  tlie  government)  remained  in 
Horton,  and  Brown's  possession  remained. 
In  eoiitein[)latlon  of  law,  the  possession  of 
Horton.  In  ollhcr  view  of  the  case  the 
water  right  was  entitled  to  date  from  the 
original  appi'opriation  and  application  there- 
of by  Horton.  For  the  foregoing  reasons  It 
is  unnecessary  for  us  to  consider  the  valid- 
ity of  the  water-right  notice  and  claim  post- 
eil  by  Horton  on  March  28,  1900,  or  of  tbe 
subsequent  steps  taken  by  him  under  that 
notice  In  his  endeavor  to  comply  with  tlie 
law.  Tbe  actual  diversion  and  application 
of  the  water  had  preceded  that  date,  and  It 
therefore  becomes  unnecessary  for  us  to  con- 
sider tbe  steps  taken  In  regard  to  tbe  posting 
and  recording  the  notice,  and  the  prosecu- 
tion of  work  thereafter. 
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Appellant  complains  of  the  action  of  the 
court  In  reopening  the  case  and  permitting 
the  plaintiff  to  introdijce  the  contract,  agree- 
m«)t,  or  conveyance  of  May  21,  1902,  -which 
had  been  placed  In  escrow  with  Baker  by 
Horton  and  Brown.  Without  passing  upon 
the  qnestion  as  to  the  right  of  the  trial  court 
to  reopen  a  case  after  the  adjournment  of 
the  term  at  which  It  was  tried  (a  question, 
the  consideration  of  which,  we  specifically 
reserve  in  this  case),  we  are  content  to  rest 
our  decision  on  the  point  that  it  clearly  ap- 
pears In  this  case  Oiat  the  defendant  was  In 
no  manner  Injured  or  prejudiced  by  the 
action  of  the  court  in  this  respect.  It  ap- 
pears that  upon  the  trial  of  the  case  the  de- 
fendant bad  notice  of  the  nature  and  charac- 
ter of  the  agreement  or  contract  and  that 
when  It  was  actually  produced  in  evidence 
it  only  confirmed  the  position  talcen  and  evi- 
dence previously  produced  by  the  plaintiff. 
The  title  had  already  passed  by  deed  of 
June  2,  1004,  which  was  in  evidence.  As 
stated  above,  we  do  not  think  anything  we 
have  said  in  this  case  is  In  conflict  with  the 
McOInness-Stanfield  Case,  but  If  it  should  be 
BO  understood,  then  it  is  the  purpose  of  this 
decision  to  overrule  anything  contained  in 
that  case  in  conflict  with  what  we  have  here- 
in said. 

The  Judgment  of  the  lower  court  will  be 
nflBrmed,  and  it  Is  so  ordered.  Costs  in  favor 
of  respondent 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
X,  concur. 


f  "»RKER  V.  PENCE. 
(Supreme    Court    of    Idaho.    March    8,    1906.) 

1.  Officebs— Removal  from  Office— Infob- 
MATiON— Sufficiency  of  Allegations. 

Under  tbe  provisions  of  section  7451),  Rev. 
St.  1887.  the  allegations  of  tlie  information 
Rhould  be  made  positively,  when  the  facts  are 
of  record  and  accessible  or  within  the  personal 
knowledge  of  the  informant ;  otherwise,  they 
may  be  made  on  information  and  belief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Officers.  S  101.] 

2.  Same— SuFFiciENCT. 

Under  the  provisions  of  section  7459,  Rev. 
St.  1887.  the  information  is  sufficient  if  it 
charges  the  defendant  with  Itnowingly.  willfully, 
and  intentionally  charging  and_  collecting  il- 
legal fees,  specifying  tliem,  or  with  knowingly, 
willfully,  and  intentionally  refasing  to  iwrfonn 
or  neglecting  to  perform  an  official  duty  pertain- 
ing to  his  office,  specifying  such  duty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Officers,  |  101.] 

3.  Same. 

Under  the  provisions  of  said  section  there 
are  but  two  offenses  for  which  a  defendant  may 
be  removed  from  office.  The  first  is  the  charging 
and  collecting  illegal  fees  for  services  rendered 
or  to  be  rendered  in  his  office;  and,  second, 
neglecting  to  perform  official  duties  pertaining 
to  his  office  required  by  law. 

[Ed.  Note. — For  cases  in  point,  see  vol,  37, 
tent.  Dig.  Officers,  §  9C.] 

4.  Counties — County  Officers— Removal. 

County  officers,  for  all  other  willful  or  cor- 
rupt miaconduct  in  office,  other  than  that  men- 


tioned in  section  7458,  may  be  removed,  under 
the  provisions  of  sections  7445  et  seq..  Rev. 
St.  1887. 

{EA.  Note. — For  cases  in  point,  see  voL  13, 
Cent.  Dig.  Counties,  {  102.] 

5.  Officebs— Pbocedube—Pbosecutios. 

Under  the  provisions  of  said  section  74.">9, 
Rev.  St.  1887,  a  corrupt  official  may  be  prose- 
cuted by  a  private  person  for  the  acts  therein 
specifiea,  while  under  the  provisions  of  section 
7445,  the  accusation  must  he  by  the  nroiswuting 
attorney,  or  presented  by  the  grand  jury,  for 
other  willful  or  corrupt  misconduct  in  office. 

6.  Counties— BoABD  of  Equalizatios— Evi- 
dence. 

Where  a  board  of  equalization  meets  and 
proceeds  to  equalize  the  assessments  of  the 
property  of  their  county,  but  fails  to  make  such 
equalization  and  assessment  in  accordance  with 
the  views  of  others,  and  if  they  willfully  and 
corruptly  equalize  such  assessments,  they  cnunnt 
be  removed  from  office  under  the  -rovisions 
of  said  section  7459.  The  remedy  is  provided  by 
the  provisions  of  section  7445. 

7.  Same— Information- Allboatioss. 

Tbe  allegation  in  an  information  that  the 
board  of  county  commissioners  did  not  make 
"necessary"  and  "proper"  rules  and  regulations 
to  prevent  the  outbreak  and  spread  of  conta- 
gious and  infectious  diseases  is  not  a  sufficient 
allegation  that  no  rules  or  regulations  in  regard 
thereto  had  been  made. 

8.  Same. 

A  failure  to  properly  itemize  a  claim 
against  the  county  is  not  a  cause  for  the  re- 
moval of  an  officer,  under  the  provisions  of  said 
section  74,')9. 

9.  Same. 

An  allowance  of  a  claim  against  tbe  county 
without  its  being  accompanied  bv  a  proper 
voucher  is  not  a  cause  for  removal,  under  the 
pi-ovisions  of  section  7450.  Under  the  i)rovi- 
sions  of  an  act  approved  March  14,  1901  (Sesa. 
I>aws  1001,  p.  226),  which  provides  for  the 
payment  of  actual  and  necessary  expenses  of 
certain  county  officers,  includes  the  board  of 
such  officers  when  absent  from  their  residences 
in  the  performance  of  the  official  duties  of  their 
several  offices. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; Littleton  Price,  .Tudge. 

Action  by  C.  E.  Corker  against  John  Pence, 
a  county  commissioner,  to  remove  Iilui  from 
office,  under  Rev.  St.  1887,  §  7459.  Demurrer 
to  complaint  sustained,  and  plaintiff  api^eals. 
Affirmed. 

W.  C.  Howie,  for  appellant  E.  M.  Wolfe. 
Perky  &  Blaine,  and  Morrison  &  Pence,  for 
respondent 

SULLIVAN.  J.  This  action  was  brought 
under  the  provisions  of  section  T4.">f>.  Uev. 
St.  1887,  to  remove  the  resiwndcut  from  the 
office  of  county  coiumissioner  of  Elmore  coun- 
ty. Two  separate  causes  of  action  are  set 
out  In  the  Infimuation.  In  the  first  cause, 
after  alleging  that  appellant  Is  a  citizen  and 
a  taxpayer  of  the  state  of  Idaho,  and  that 
respondent  is  one  of  the  duly  electwi,  quali- 
fied and  acting  county  commissioners  of  said 
county,  appellant  alleges  on  information  and 
belief  that  the  respondent  had  "willfully, 
knowingly,  and  intentionally  failed,  neglect- 
ed, and  refused  to  perform  the  official  duties 
pertaining  to  his  office."  Then  follow  eight 
sijeciUcatious  of  instances  In  which  it  la  al- 
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leged  he  lias  so  failed.  The  first  specifica- 
tion refers  to  his  action  in  conjunction  with 
the  other  members  of  the  board  of  county 
commissioners  acting  as  a  hoard  of  equaliza- 
tion, and  states  two  matters  in  which  it  is 
alleged  he  knowingly,  willfully,  and  inten- 
tionally failed  to  perform  the  duties  of  bis 
office:  (1)  Tbat  be  failed,  neglected,  and  re- 
fusetl  to  equalize  the  taxes  of  said  county  for 
the  year  1005;  (2)  that  he  failed,  neglected, 
and  refused  to  enforce  and  compel  an  assess- 
ment of  the  proi)erty  of  said  county  at  a 
fair  cash  Talue,  but  that  he.  In  conjunction 
with  the  other  members  of  said  board,  raised 
the  valuation  of  the  property  of  many  of  the 
taxpayers  of  the  county  to  more  than  Us 
fair  cash  value  and  to  more  than  other  prop- 
erty of  the  county  of  equal  value,  and  more 
In  proportion  than  other  property  of  the 
county,  and  failed  to  raise  others  to  their 
fair  cash  value  or  to  the  same  as  other  prop- 
erty of  equal  value  or  to  the  same  In  pro- 
jmrtion  as  other  property  of  the  county,  and 
then  particularly  sets  out  the  original  assess- 
ments and  the  actions  of  respondent,  acting 
and  voting  with  the  other  memliers  of  the 
said  l)oard  in  regard  to  the  lots  In  the  orig- 
inal townsite  of  Mountain  Home  and  Glenns 
Ferry,  and  also  two  instances  of  contiguous 
ranch  lands,  with  allegations  of  the  nature 
of  the  said  lots  and  the  relative  values  there- 
of, and  further  alleges  tbat  the  remainder 
of  the  lands  of  said  county  were  as  unequally 
assessed  as  those  given,  but  alleges  his  in- 
ability at  that  time  to  give  detailed  facts  of 
the  same,  and.  by  way  of  illustration  of 
the  matters  alleged,  attached  copies  of  the 
plats  of  the  said  towns.  The  second  si)eolfi- 
cation  Is  that  respondent  failed  to  organize 
a  board  of  health  and  failed  to  make  or  es- 
tablish any  rules  or  regulations  necessary 
and  proper  to  prevent  the  spread  of  conta- 
gious or  infectious  diseases,  and  that  there 
had  repeatedly  been  cases  of  smallpox  in  the 
county  requiring  such  rules  and  regulations. 
The  third  8i)e<'lflcatlon  alleges  that  there 
were  several  cases  of  smallpox  at  three  dif- 
ferent specified  times  and  places  in  snid  coun- 
ty during  respondent's  term  of  otllce,  tlietr 
liability  to  spread  and  become  epidemic,  and 
that  It  was  necessary  that  said  cases  be 
quarantined,  and  that  in  each  case  he  failed 
to  qnarantlne  the  case  or  to  take  any  other 
legal  steps  to  prevent  the  spread  of  stich 
disease.  The  remaining  five  specifications  re- 
late to  the  Illegal  allowance  of  bills,  and  or- 
dering county  warrants  Issued  in  i)nyment 
thereof.  Specification  4  alleges  that  respond- 
ent allowed  eight  bills  amounting  to  $362.45 
for  services  and  supplies  in  relation  to  small- 
pox patients,  and  that  none  of  such  claims 
were  legal  charges  against  the  county  for 
the  reason  that  they  had  not  been  authorized 
by  any  board  or  person  having  authority  in 
the  matter,  and  that  they  failed  to  perform 
their  official  duty  In  not  rejecting  and  dis- 
allowing said  claims.  Specifications  5,  6,  7, 
and  8  allege  the  allowance  of  various  bills 


of  county  offices  which  were  neither  item- 
ized nor  accompanied  by  vouchers,  alleging 
that  he  failed  to  perform  the  duties  of  Ilia 
office  in  not  rejecting  said  claims  or  in  not 
requiring  vouchers  to  be  furnished  therewith. 
The  second  cause  of  action  after  the  formal 
allegations  allege  on  Information  and  belief 
tbat  respondent  has  willfully,  knowingly,  and 
intentionally  been  guilty  of  charging  and  col- 
lecting illegal  fees  for  services  rendered  in 
his  office  in  the  following  particulars,  to 
wit:  (1)  That  he  did  knowingly,  willfully, 
and  intentionally  present  to  the  board  of 
county  commissioners  of  said  coimtj'  at  their 
July,  1900,  meeting,  a  claim  for  board  while 
acting  as  a  member  of  such  board  of  commis- 
sioners, amounting  to  the  sum  of  $6,  which 
said  claim  was  verified  according  to  law, 
thereafter  allowed  by  said  board  and  a  coim- 
ty  warrant  ordered  to  be  drawn  and  issued 
therefor  to  the  respondent,  and  that  respond- 
ent did  knowingly,  willfully  and  Intentionally 
accept  and  receive  said  county  warrant. 
Then  follows  a  prayer  that  a  citation  issue 
and  that  upon  a  return  thereof  the  court 
proceed  to  consider  this  information  and  the 
evidence  in  support  thereof,  and  that  the  judg- 
ment be  entered  depriving  the  respondent  of 
his  said  office  and  in  favor  of  appellant  for 
the  sum  of  $500  and  costs  and  such  further 
relief  as  to  the  court  shall  seem  proper. 

To  that  information  the  respondent  filed  a 
demurrer  on  the  following  grounds:  "(1) 
That  several  causes  of  action  have  been  im- 
properly united,  to  wit:  That  said  complain- 
ant informs  against  the  defendant  as  a 
memlier  of  the  board  of  equalization  and  In 
the  same  count  alleges  against  him  as  a 
member  of  the  board  of  county  commission- 
ers. (2)  That  the  first  cause  of  action  in  the 
said  complaint  Is  ambiguous,  unintelligible, 
and  uncertain.  1.  Tbat  It  Is  ambiguous  for 
the  following  reasons,  to  wit:  (a)  That  it 
cannot  be  determined  from  paragraph  3  in 
the  first  cause  of  action  whether  informant 
alleges  against  the  defendant  as  member 
of  the  board  of  county  commissioners  or  as 
a  meml)er  of  the  board  of  equalization,  (b) 
It  cannot  be  determined  from  subdivision 
2  and  4  of  the  complaint  and  from  the  com- 
plaint at  all  whether  the  allegations  are  made 
against  tlie  defendant  as  a  member  of  the 
board  of  county  commissioners  or  as  a  board 
of  health,  or  both,  or  at  all.  (c)  It  is  alleged 
that  defendant  refused  to  equalize  the  assess- 
ment of  Elmore  county,  and,  immediately  fol- 
lowing said  allegations  proceeds  to  set  out 
in  detail  the  action  of  the  defendant  in  equal- 
izing the  said  assessment,  (d)  It  is  alleged 
that  defendant  failed,  as  a  member  of  said 
board,  to  compel  an  assessment  of  the  said 
property  set  out  in  the  complaint  at  Its  full 
cash  value,  and  in  the  same  paragraph  al- 
leges in  detail  the  action  of  the  defendant 
as  a  member  of  said  board,  the  assessment 
at  certain  values  therein  set  out  (4)  That 
the  second  cause  of  action  set  out  In  plain- 
tiff's complaint  does  not  state  facts  sufficient 
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to  constitute  a  cause  of  action.  Also,  second, 
tbat  the  first  cause  in  tbe  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  A  motion  to  strike  was  also 
Interposed,  moving  to  strike  out  all  of  tbe 
speciflcatlons  of  the  first  cause  of  action  as 
frivolous,  for  the  reason  that  they  were  al- 
leged on  information  and  belief,  and  also 
to  strike  out  all  the  specifications  of  tbe 
second  cause  of  action  on  the  grounds  that 
tbe  court  had  no  Jurisdiction  of  such  matter, 
and  that  the  charges  could  not  be  considered 
by  the  court;  that  if  any  cause  of  action 
existed  it  was  under  sections  7445  and  7447, 
Rev.  St.  1887.  The  cause  came  on  for  hear- 
ing on  said  demurrer  and  motion,  and  the 
court  sustained  both  tbe  demurrer  and  mo- 
tion. Thereupon  appellant  refused  to  plead 
further,  and  Judgment  of  dismissal  was  en- 
tered.   This  appeal  is  from  that  judgment. 

As  the  motion  to  strike  and  the  demurrer 
are  based  largely  on  the  same  grounds,  we 
will  dlsi)ose  of  them  both  together.  One  of 
the  points  rntsed  is  that  nn  information, 
under  the  provisions  of  section  745!),  Uev. 
St.  1887,  cannot  be  made  on  information 
or  belief.  That  point  appears  in  tbe  case  of 
Hays  v.  Simmons,  6  Idaho,  651,  59  Pac.  182, 
and  the  information  in  that  case  was  based 
wholly  on  infonuatlou  and  belief.  If  tbe 
facts  set  forth  in  the  information  are  mat- 
ters of  record  and  accessible,  or  within  the 
personal  knowledge  of  tbe  informer,  the  al- 
legations should  be  made  iwsitlvely  and  not 
on  information  and  belief;  otherwise  the 
allegations  may  be  made  on  infornuitlou 
and  belief.  The  effect  of  most  of  the  objec- 
tions made  by  tbe  motion  and  demurrer  is 
that  tlie  information  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  under 
tbe  provisions  of  said  section  74.")9,  supra, 
which  Is  as  follows :  "When  an  infornuitlou 
in  w^ritlng  verified  by  the  oath  of  any  iierson, 
is  presentetl  to  a  district  court,  alleging  that 
an  ofticer  within  the  jurisdiction  of  the  court 
bos  been  guilty  of  charging  and  collecting 
illegal  fees  for  services  rendered  or  to  be  ren- 
dered in  his  ofilce,  or  has  refused  or  neglect- 
ed to  i)erform  the  official  duties  pertaining 
to  bis  office,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  a  time 
not  more  than  ten  nor  less  than  five  days 
from  tbe  time  the  Information  was  present- 
ed, and  on  that  day  or  some  other  subsequent 
day,  not  more  than  twenty  days  from  that  on 
which  tbe  information  was  presented,  must 
l)roceed  to  hear,  in  a  summary  manner,  tbe 
information  and  evidence  offered  in  support 
of  the  same,  and  the  answer  and  evidence 
offered  b.v  the  party  Informed  against:  and 
if  on  such  hearing  It  appears  that  the  charge 
is  sustained,  tbe  court  umst  enter  a  decree 
tbat  the  party  Informed  against  be  deprived 
of  his  office,  and  must  enter  a  Judgment  for 
five  hundred  dollars  in  favor  of  tbe  informer 
and  such  costs  as  are  allowed  in  civil  cases." 
The  information  mu.st  contain  language  suffi- 


cient to  charge  the  defendant  with  being 
guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered  or  to  be  rendered  In 
bis  office,  or  language  sufficient  to  charge 
him  with  refusing  or  neglecting  to  perform 
official  duties  pertaining  to  his  office.  The 
Information  charges  tbat  the  defendant  "will- 
fully, knowingly,  and  Intentionally  failed, 
neglected,  and  refused  to  perform  tbe  offi- 
cial duties  pertaining  to  bis  office  in  tbe  fol- 
lowing particulars,  to  wit:"  Then  follows 
a  number  of  specifications  of  particulars. 

It  Is  contended  by  counsel  for  respondents 
that,  under  the  provisions  of  said  section, 
the  defendant  must  be  charged  with  some- 
thing more  than  "knowingly,  willfully,  and 
intentionally"  doing  something,  as  doing  a 
thing  "knowingly,  willfully,  and  intention- 
ally" does  not  Imply  guilt  and  that  said 
statute  declares  that  the  defendant  must  be 
guilty  of  doing  the  thing  or  things  therein 
charged.  There  is  nothing  in  that  conten- 
tion, for  if  an  officer  Is  accused  of  knowingly, 
willfully,  and  Intentionally  charging  and  col- 
lecting an  illegal  fee,  tbat  clearly  charges  bis 
guilt  and  his  unfaithfulness  in  office,  and  if 
be  Is  charged  Avith  knowingly,  willfully,  and 
intentionally  refusing  to  perform  or  neglect- 
ing to  perform  an  official  duty  pertaining 
to  his  office,  that  is  a  sufficient  allegation  ot 
unfaithfulness  In  office.  The  allegation  "that 
the  defendant  knowingly,  willfully,  and  In- 
tentionally charged  and  collec'ted  illegal  fees" 
must  be  followed  by  a  specification  of  the 
particular  fee  claimed  to  be  Illegal,  or  If  bo 
Is  so  charged  with  refusing  or  neglecting  to 
perform  an  official  duty,  tbat  particular  offi- 
cial duty  must  be  specified  and  alleged  in  the 
information.  Such  allegatioiLs  convey  tbe 
idea  that  the  officer  Informed  against  is  ac- 
cuse<l  of  having  charged  and  collected  Il- 
legal fees  knowing  them  to  be  illegal,  and 
is  aecu«e<l  with  refusal  and  neglect  to  per- 
form official  duties  pertaining  to  his  offlc-e. 
Under  tbe  provisions  of  said  section  there 
are  only  two  things  for  which  a  defendant 
may  be  prosecuto<l  and  removed  from  office, 
the  first  is  charging  and  collecting  illegal 
fees  for  services  rendered  or  to  be  rendered 
in  his  office;  and,  second,  neglect  to  perform 
official  duties  pertaining  to  bis  office.  Pro- 
ceedings for  removal  for  the  causes  therein 
mentioned  may  be  initiated  by  a  private 
person.  No  proceedings  can  be  maintained 
against  an  officer  for  any  other  kind  of  mia- 
conduct  In  office  than  tbe  two  kinds  mention- 
ed therein  under  the  provisions  of  said  sec- 
tion. The  proceedings  for  the  removal  of 
officers  for  all  other  willful  or  corrupt  mis- 
conduct is  provided  by  sections  7445  et  seq. 
of  the  Itevised  Statutes  of  1887,  and  the  ac- 
cusation must  be  by  the  prosecuting  attorney, 
or  presented  by  the  grand  Jury. 

Certain  allegations  of  refusal  or  neglect 
to  perform  official  duty  are  in  regai-d  to  tbe 
failure  of  tbe  defendant  acting  as  a  member 
of  tbe  board  of  equalizaUon,  iu  that  said 
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board  neglected  to  equalize  the  assesement  of 
the  property  of  the  said  county,  and  particu- 
larly of  the  property  In  the  towns  of  Mountain 
Home  and  Glenns  Ferry,  and  that  board  is 
also  charged  with  having  failed  and  neglect- 
ed to  enforce  and  compel  an  assessment  of 
the  property  within  their  county  at  its  fair 
cash  value.  Numerous  Instances  are  set  forth 
in  the  Information  wherein  it  is  alleged  they 
failed  to  equalize  the  assessment  of  the  prop- 
erty in  said  county,  and  where  they  failed 
to  assess  such  property  at  its  fair  cash  value. 
It  is  also  shown  that  the  board  of  equaliza- 
tion did  meet  as  such  board  and  undertook  to 
equalize  the  assessments,  and.  If  the  allef;a- 
tions  In  the  information  are  true,  which,  for 
the  purposes  of  this  appeal,  must  be  taicen  as 
true,  they  show  that  such  assessments  and 
equalizations  were  not  such  as  were  con- 
templated by  the  law.  While  absolute  equali- 
ty and  justice  are  unattainable  in  the  equal- 
ization of  assessments  and  in  the  assessment 
of  property,  the  allegations  would  indicate 
that  the  board  came  about  as  far  from  equal- 
izing assessments  abd  aseeflslng  the  property 
of  their  county  at  its  fair  cash  value  as  could 
have  l>een  done.  But  the  allegations  show 
that  the  board  of  equalization  did  meet  and 
act  That  being  true,  they  did  not  neglect  or 
refuse  to  act  as  such  board.  If  they  acted 
corruptly  in  the  equalization  of  assessments, 
they  could  not  be  removed  from  office  imder 
the  provisions  of  section  74.t0.  The  provi- 
sions of  section  744.5  were  intended  to  meet 
that  class  of  misconduct. 

The  defendant  is  accused  of  Icnowingly,  in- 
tentionally, and  willfully,  as  a  member  of  the 
board  of  commissioners,  neglecting  and  refus- 
ing to  make  or  establish  for  Elmore  coun- 
ty sanitary  rules  and  regulations  to  prevent  the 
spread  of  contagious  or  Infectious  diseases. 
Section  11.51,  Rev.  St  1887,  as  amended  by 
Sess.  Laws  1903,  p.  363,  provides  that  the 
board  of  health  must  make  sucb  sanitary 
rules  and  regulations  "as  they  may  deem 
necessary  and  proper  to  prevent  the  outbreak 
and  spread  of  dangerous,  contagious,  and  in- 
fections diseases."  It  has  been  held  that 
the  powers  of  boards  of  health  as  Imposed 
by  statute  are  to  be  liberally  construed,  and 
it  is  not  alleged  or  shown  but  what  the  board 
of  health  that  preceded  the  present  board 
had  established  rules  and  regulations.  And 
the  board  of  which  respondent  is  a  mem- 
ber, in  all  probability  continued  to  act 
under  the  former  rules  and  regulations  es- 
tablished by  the  predecessor  board.  The 
board  of  health  Is  a  continuing  bo<ly,  and 
its  rules  and  regulations  continue  until  sup- 
planted by  new  ones,  and,  in  the  ab.sence 
of  any  allegation  that  no  rules  had  been 
adopted  by  the  predecessor  board,  the  pre- 
sumption is  that  sucb  board  had  adopted 
rules  and  regulations  and  tliat  the  present 
board  bad  continued  to  operate  imder  them. 
It  is  allied  that  the  board  failed  to  organize 
a  board  of  health.    Under  the  provisions  of 


section  lluO,  Rev.  St  1887,  as  amended  by 
Laws  1903,  p.  364,  the  board  of  county  com- 
missioners are  required  to  appoint  an  experi- 
enced and  skillful  physician,  and  that  such 
physician,  together  with  the  board  of  county 
commissioners,  constitute  the  board  of  health, 
and  such  board  continues  until  their  succes- 
sors are  appointed  and  qualified.  That  com- 
pletes the  organization.  It  is  alleged  that 
said  board  refused  to  make  or  establish  any 
sanitary  rules  and  regulations  neces.sary  and 
prot^er  to  prevent  the  outbreak  or  spread  of 
contagious,  etc.,  diseases.  That  allegation 
would  clearly  indicate  that  some  rules  or 
regulations  bad  been  made  for  that  purpose, 
and  that  the  Informant  did  not  deem  them 
"necessary"  and  "proper"  to  prevent  the  out- 
break or  spread  of  such  diseases,  or  that 
such  rules  did  not  meet  the  approval  of  the 
Informer.  The  allegations  on  this  point  are 
not  sufficient,  and  do  not  state  a  cause  of  ac- 
tion against  respondent  under  the  provisions 
of  such  section  74.59. 

The  remaining  specifications  of  the  in- 
formation relate  to  the  action  of  the  respond- 
ent in  connection  with  the  other  members 
of  the  tmard  of  county  commissioners  in  al- 
lowing certain  bills  to  himself  and  other  per- 
sons. It  is  alleged  that  certain  bills  were  al- 
lowed which  were  "not  properly  Itemized, 
and  were  not  accompanied  by  any  vouchers." 
And  it  Is  contended  that  as  the  law  requires 
bills  to  be  itemized  and  vouchers  furnished 
therewith,  the  defendant  had  failed  and  neg- 
lected to  disallow  said  bills  and  thus  vio- 
lated bis  official  duty.  The  provisions  of  sec- 
tion 1773,  Rev.  St  1887,  provides  that  the 
commissioners  must  not  hear  or  consider 
any  claim  in  favor  of  an  Individual  against 
the  county,  unless  upon  an  account  properly 
made  out  giving  all  the  Items  of  the  claim, 
etc.  Now,  under  that  section  an  allegation 
that  a  claim  was  not  "properly"  itemized  is 
not  sufficient  It  is  not  sufficient  to  show 
that  the  bills  did  not  give  "all  items  of  the 
claim."  It  is  also  alleged  that  proper  voucn- 
ers  did  not  accompany  said  bills  or  claims — 
such  vouchers  as  are  required  by  the  pro- 
visions of  section  1773,  Rev.  St  1887,  as 
amended  by  Sess.  Laws  1899.  p.  405.  The 
failure  to  properly  itemize  a  claim  or  to  fur- 
nish vouchers  therewith  is  not  a  cause  for 
the  removal  of  an  officer,  under  the  provi- 
sions of  said  section  7459.  It  is  not  a  neg- 
lect or  refusal  to  perform  an  official  duty 
under  the  provisions  of  said  section.  It 
is  not  a  clinrging  or  collecting  of  Illegal  fees 
for  services  rendered  or  to  be  rendered. 
Corrupt  or  willful  allowance  of  Illegal  claims 
by  the  county  commissioners  may  l)e  reached 
by  proceedings  under  section  744.5  or  hy 
appeal,  but  not  by  proceedings  under  the  pro- 
visions of  section  74.59. 

In  the  second  cause  of  action  the  Informer 
alleges  the  collection  of  illegal  fees  by  the 
respondent  in  that  he  presented  a  claim  for 
$G  for  board  while  attending  meetings  of 
the  board.     In  Stookey  v.  Board,  6  Idaho, 
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542,  67  Pac.  312 ;  Reynolds  ▼.  Board,  6  Idaho, 
787,  59  Pac.  730 ;  Clyne  v.  Blngbam  County, 
7  Idaho,  75,  60  Pac.  76,  this  court  held  that 
an  officer  was  not  entitled  to  compensation 
for  his  board.  In  1901,  after  the  above  cases 
had  been  decided  by  this  court,  the  Legisla- 
ture, by  an  act  approved  March  14,  1901 
(I^iws  1901,  p.  227,  S  3),  defines  "actual  and 
necessary  expenses,"  and  Includes  therein  all 
traveling  expenses  Incurred  by  any  county 
officer  when  absent  from  his  residence  In 
the  performance  of  duties  of  his  office. 
This  was  clearly  Intended  to  allow  to  the 
officers  their  board  when  absent  from  their 
residence  In  the  performance  of  the  duties 
of  their  office.  That  being  true,  the  board 
was  authorized  to  allow  the  respondent  his 
claim  for  board  when  absent  from  his  resi- 
dence in  the  performance  of  his  official  du- 
ties. It  Is  clear  to  the  court  that  If  the  re- 
spondent is  liable  to  removal  from  office  un- 
der any  of  the  charges  made  In  the  Informa- 
tion, he  must  be  proceeeded  against  under 
the  provisions  of  section  744.5,  and  not  under 
the  provisions  of  section  7459.  The  views 
herein  expressed  in  no  wise  conflict  with 
the  conclusions  reached  In  Rankin  v.  Jau- 
man,  4  Idaho,  53,  36  Pac.  502 ;  Id.,  4  Idaho, 
394,  39  rac.  1111 ;  Hays  v.  Simmons,  6  Idaho, 
651,  59  Pac.  182;  Miller  v.  Smith,  7  Idaho. 
204.  01  Pac.  824;  or  Ponting  v.  Isaman,  7 
Idaho,  581,  65  Pac.  434. 

The  Judgment  of  the  trial  court  Is  affirmed, 
with  costs  In  favor  of  respondent 

STOCKSLAGER,  G.  J.,  and  AILSHIB,  J., 
concur. 


CORKER  V.  WARD. 

S.VME   V.   ELLIOTT. 
(Supreme  Court  of  Idaho.    March  8,  1906.) 
Appeal  from  District  Court,  Elmore  Coun- 
ty;   Littleton  Price,  Judge. 

Actions  by  C.  E.  Corljer  against  W.  L. 
Ward  and  against  S.  W.  Elliott.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

SULLIVAN,  J.  By  stipulation  the  above- 
entitled  cases  were  submitted  with  the  case 
of  C.  E.  Corker,  Appellant,  v.  John  Pence, 
Respondent,  85  Pac.  388,  and  were  to  abide 
the  decision  of  this  court  in  that  case.  On 
the  authority  of  that  case  the  judgment  of 
the  trial  court  Is  affirmed  In  each  of  said 
cases,  with  costs  In  favor  of  the  respondents. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 


JONES,  DOWNS   &  CO.   ▼.   CHANDLER 
et  al. 

(Supreme  Court  of  New  Mexico.    March  2, 

lOOC.) 

1.  AppeaI/— Joinder  in  Erhob. 

Ijnicss  exception  is  filed  or  taken  tx>  the 
assi^ument  of  errors,  in  cases  brought  to  the 


Supreme  Ourt,  the  opposite  party  shall  be 
deemed  to  have  joined  in  error  upon  the  assign- 
ment of  error  so  filed,  and  no  formal  joinder  ia 
necessary. 

2.  Same— Objections   Not  Raised  Below- 
Partial  Payments— Application. 

There  is  no  material  error  in  the  computa- 
tion of  the  amount  for  which  judgment  was 
given  in  tlie  case  at  bar.  If  there  bud  t>een,  it 
was  the  duty  of  the  counsel  for  the  appellant  to 
have  called  it  to  the  attention  of  the  court  be- 
low at  the  time  the  decree  was  signed,  so  that 
the  trial  judge  might  have  corrected  the  same. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Grant  County  ; 
before  Justice  Frank  W.  Parker. 

Action  by  Jones,  Downs  &  Company 
against  Weld  C.  Chandler  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  is  an  action  to  foreclose  a  certain 
mortgage  and  to  apply  the  proceeds  derived 
from  the  sale  of  the  mortgaged  property  to 
the  payment  of  two  promissory  notes.  The 
mortgage  and  the  notes  secured  thereby  were 
executed  by  the  appellant,  and  by  him  de- 
livered to  one  F.  J.  Davidson,  the  mortgagee 
and  payee  named  therein,  who  afterwards  as- 
signed them  to  appellee.  Both  of  the  notes 
are  dated.  May  15,  1901,  and  bear  Interest 
at  the  rate  of  8  per  cent  per  annum  from 
date,  until  paid.  One  of  the  notes  was  for 
the  sum  of  $5,000,  and  on  It  a  payment  of 
$2,500  was  made  on  April  26,  1902,  and  the 
other  note  was  for  the  sum  of  $6,000,  but  no 
payment  has  been  made  on  It  Both  notes 
were  past  due  when  suit  was  brought  to  fore- 
close. On  September  10,  1904,  judgment  waa 
entered  in  the  district  court  of  Grant  county 
against  Chandler,  the  maker  of  the  notes  in 
the  sum  of  $11,016.60  for  the  principal  and 
interest  due  on  tlie  notes,  and  a  foreclosure 
of  the  mortgaged  property  was  ordered. 
From  this  judgment,  one  of  the  defendants. 
Weld  C.  Chandler,  appealed;  but  the  other 
defendants  have  not  Joined  in  the  appeal. 

Weld  C.  Chandler,  pro  se,  R.  M.  Turner, 
for  appellee. 

MILLS,  C.  J.  (after  stating  the  facts).  The 
record  in  this  case  is  not  at  all  voluminous. 
The  appellant  Introduced  no  evidence,  nor 
were  any  exceptions  saved  to  any  of  that  In- 
troduced by  the  appellee.  Appellant  claims 
that  no  joinder  in  error  was  filed  In  the  Su- 
preme Court  within  the  statutory  time  as 
required  by  section  3140,  Comp.  Laws  1897. 
We  do  not  think  in  the  case  at  bar  that  the 
point  is  well  taken,  for  section  3140,  Comp. 
Laws  1897,  was  repealed  by  section  3,  c.  114, 
p.  324,  Laws  1905,  and  the  law  now  Is  that 
"unless  exception  is  filed  or  taken  to  the  as- 
signment of  error  the  opposite  party  shall 
be  deemed  to  have  joined  in  error  upon  the 
assignment  of  error  so  filed."  In  this  case, 
as  no  exception  was  filed  or  taken  by  appel- 
lee  to  the  assignment  of  errors  filed  by  ap- 
pellant, no  formal  joinder  In  error  was  neces- 
sary. But  two  errors  are  assigned,  to  wit: 
(1)  That  the  amount  for  which  judgment  wvn 


Digitized  by 


Google 


N.M.) 


UNITED  STATES  v.  RIO  GRANDE  DAM  &  IRRIGATION  CO. 


S93 


rendered  by  the  district  court  was  excesalTe: 
and  (2)  that  the  computation  of  the  Interest 
Included  in  the  Judgment  of  the  district  court 
Is  erroneous,  and  that  the  Interest  covered 
thereby  Is  excesslre. 

The  main  point  discussed  In  the  briefs  is 
as  to  the  manner  in  which  Interest  should  be 
computed  upon  the  note  for  $u,000,  on  which 
the  sum  of  $2,500  was  paid.  There  Is  no 
question  as  to  the  $0,000  note,  as  no  payment 
has  been  made  upon  it  An  examination  of 
the  record  discloses  that  on  April  26,  1002. 
which  was  after  the  note  became  payable, 
$2,500  was  paid,  and  the  payment  was  In- 
dorsed upon  the  $3,000  note  (neither  the  prin- 
cipal nor  any  interest  then  being  due  on  tiie 
note  for  $0,000)  In  the  following  words: 
"Paid  upon  within,  April  20,  1902,  $2,500." 
This  Indorsement  does  not  disclose  that  an 
application  of  the  payment  was  made  by 
cither  the  maimer  or  the  bolder  of  the  note, 
consequently.  It  became  the  duty  of  the  court 
to  direct  its  application.  18  Am.  &  Eug. 
EncycL  of  Law  (1st  Ed.)  p.  245,  note  1.  This 
the  court  did  by  following  the  Massachusetts, 
and  not  the  Connecticut,  rule;  that  is.  the 
partial  payment.  Instead  of  being  applied 
directly  to  the  discharge  of  the  principal, 
was  first  applied  to  the  payment  of  the  In- 
terest then  due  on  the  note,  and  there  being 
more  than  enough  to  pay  the  Interest  the 
remainder  was  applied,  as  far  as  it  would 
go,  to  the  payment  of  the  principal  of  the 
note.  The  Massachusetts  rule  for  computing 
Interest,  when  partial  payments  are  made.  Is 
the  one  used  by  most  of  the  courts  of  this 
country,  including  the  Supreme  Conrt  of  the 
United  States,  and  is.  we  think,  the  proper 
one.  Story  t.  LlTlngstou,  13  Pet  339,  10  L. 
Ed.  200;  Connecticut  t.  Jackson.  1  Johns. 
Cl».  (N.  T.)  13.  7  Am.  Dec.  471 ;  Hart  v.  Dor- 
man,  2  Fla.  447.  50  Am.  Dec.  285.  There 
seems  to  have  been  no  error  in  the  computa- 
tion of  interest  or  in  the  amount  of  the  judg- 
ment given  by  the  court  below.  Even  If 
there  had  been,  we  think  that  it  was  the  duty 
of  ttie  counsel  for  appellant  to  have  called  it 
to  the  attrition  of  the  court  below  at  the 
time  the  decree  was  signed,  so  that  the  trial 
Judge  might  have  corrected  the  same. 

Appellee  asks  that  damages  be  awarded 
bim  nnder  section  3142,  Comp.  Laws  1807, 
claiming  that  the  appeal  taken  was  trivial 
and  was  made  only  for  the  purpose  of  delay. 
We  have  carefully  examined  the  entire  rec- 
ord, and  have  come  to  the  conclusion  that 
this  is  a  proper  case  In  which  to  award  dam- 
ages against  the  appellant,  and  the  appellee 
is  therefore  awarded  the  sum  of  5  per  cent, 
damages  upon  tlie  sum  of  $11,010.60 ;  that  be- 
ing the  amount  of  the  judgment  recovered  in 
the  lower  court  l>y  appellee. 

We  therefore  affirm  the  Judgment  com- 
plained of,  and  remand  the  cause  to  the  dis- 
trict conrt  of  the  county  of  Grant,  and  direct 
the  sale  district  conrt  to  add  to  the  Judgment 
already  given,  the  sum  of  $050.83.  that  be- 
ing 6  per  cent  nvon  the  sum  of  $11,016.00, 


the  original  amount  of  the  Judgment  and 
that  said  sum  of  $550.83  shall  bear  Interest 
at  the  rate  of  6  per  cent  per  annum  from 
the  date  of  the  filing  of  this  opinion  until 
paid,  and  It  is  so  ordered. 

ABBOTT,  McFIE,  POPE,  and  MANN,  JJ.. 
concur.  PARKER.  J.,  having  tried  the  cause 
below,  took  no  part  in  this  decision. 


(13  X.  M.  38$) 
UNITED   ST.ATES  v.   RIO  GRANDE  DAM 
&  IRRIGATION  CO.  et  ai. 
(Supreme  Court  of  Npw  Mexico.    March  2, 

looa) 

1.  PLEADTNO  —  StJPrt.ESIENTAI,  CoMPtAINT  — 

Leavk  of  CoonT— IlBARiNo  or  Appucatioh 

— NOTICR. 

Under  Code  Civ.  Proc.  (  104.  as  amraded 
by  Lows  1001,  p  2'J.  c  11.  providing  that  "any 
hexrini;  •  •  *  unless  trial  by  jury  is  neoe»- 
Miry.  may  be  had  in  any  case  oat  of  reinilar 
term  time  upon  five  days*  notice  in  writfnp;  to 
the  opponite  party  or  his  attorney  or  solicitor. 
*  *  *  Such  hearing  may  l>e  had  during  the 
tern)  of  conrt  at  any  time  In  the  disrrption  of  the 
court" — ^where  a  aupplemental  complaint  was  filed 
in  term  time  and  on  the  same  day  that  it  was 
served  on  defendant's  counsel,  no  notice  of  hear- 
ing the  application  for  leave  to  file  was  neces- 
sary. 

fEd.  Note. — For  cases  In  point  see  vol.  39, 
Cent.  Dig.  Pleading,  f  833.] 

2.  Same— Discretion  of  Coubt. 

The  granting  of  leave  to  file  a  supplemental 
complaint  is  within  the  discretion  of  the  federal 
courts. 

[Ed.  Note. — For  cases  in  point  see  vol.  39. 
Cent.  Dig.  Pleading,  I  833.] 

8.  Same  —  Supplemental  CoitFLAiNT  —  Dw- 

FEKENT  Relief. 

Code  Civ.  Proc.  i  87.  provides  that  a  party 
may  be  allowed  on  motion  to  make  a  supple- 
mental complaint  answer,  or  reply,  alleging 
facts  materini  to  the  cause,  or  praying  for  any 
other  or  different  relief.  Section  89  provides 
that  in  every  complaint,  answer,  or  reply, 
amendatory  or  supplemental,  the  party  shell  set 
forth  in  one  entire  pleading  all  matters  which 
ma^  be  necensary  to  the  determination  of  the 
action.  Section  33  provides  for  the  blending  of 
legal  and  eqiiitable  remedies  and  defenses  in 
one  action.  Held,  that  these  sections  allow  the 
allegation  in  a  supplemental  complaint  of  sneb 
facts  as  authorize  the  granting  of  other  and 
different  relief  than  that  sought  by  the  original 
complaint 

[Ed.   Note. — For  cases  in  point  see  vol.  38, 
Cent  Dig.  Pleading.  {  830.] 

4.    APPEAI.— PnOCEEDINQS    IN    LOWEB    COUBT— 

Issder  Not  Determined. 

Where  there  had  never  been  a  trial  upon 
the  merits  of  tlie  original  cause  of  action,  such 
matter  will  still  be  before  the  lower  court  upon 
the  remanding  of  the  cause,  and.  where  matter 
is  set  up  in  a  supplemental  complaint  after  the 
remand,  the  mandate  could  not  refer  to  iasues 
thus  raisril  for  the  first  time,  so  as  to  prohibit 
their  consideration. 

5w  Pleading  —  Supplemental  Complaint  — 
Consistency  with  Formeb  Pleading. 

The  original  complaint  alleged  that  de- 
fendant threatened  and  was  about  to  conntruct 
numerous  dams,  reservoirs,  canals,  and  ditches 
for  the  purpose  of  accumnlating  the  waters 
of  the  Rio  Grande  to  be  used  in  irrigating :  that 
such  construction  would  check  tlie  &ow  of  the 
waters  of  such  stream  and  interfere  with  the 
navigability  thereof;  that  said  acts  were  in  rlo- 
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latlon  of  eertata  acts  of  Congreaa — and  prayed 
for  an  injunction.  The  amended  complaint  was, 
in  the  main,  identical  with  the  original,  except 
in  that  it  made  another  corporation  a  defendant 
and  contained  allegations  to  the  effect  that  the 
latter  company  was  an  Ehiglish  corporation 
organized  as  an  adjunct  and  agent  of  the  former 
company,  and  that  the  former  had  entered  into 
a  contract  to  convey  all  its  rights  in  such  system 
to  the  latter  company.  The  prayer  for  the  in- 
junction was  the  same,  but  against  both  corpo- 
rations. An  alternative  writ  of  injunction  hav- 
ing issued,  defendant  filed  pleas  and  answer  al- 
leging compliance  with  the  acts  of  Congress  au- 
thorizing the  construction  of  such  irrigation 
system.  The  supplemental  complaint  contained 
a  detailed  statement  of  all  tbs  proceedings,  and 
alleged  that  defendant  had  forfeited  its  right  by 
failure  to  complete  the  work  within  the  time 
limited  by  the  act  referred  to  in  defendant's  an- 
swer, and  prayed  for  the  forfeiture  of  defendant's 
right  to  construct  its  irrigation  system  and  also 
for  an  injunction.  Beld,  that  such  supplemental 
complaint  did  not  set  up  a  cause  of  action  irrec- 
oncilable and  inconsistent  with  the  amended 
complaint 

0.  Same— iRDEPSiiDEnT  Cattsk  of  Action. 

In  an  action  to  restrain  the  diversion  of  the 
waters  of  a  navigable  liver,  the  plea  of  defend- 
ant relied  upon  an  act  of  Congress  granting  it 
the  right  to  divert  such  waters.  The  supple- 
mental complaint  alleged  that  since  the  com- 
mencement of  the  action  defendant  had  forfeited 
its  rights  granted  by  such  act  by  reason  of  its 
failure  to  comply  therewith  during  the  time 
limited  by  the  act,  and  prayed  that  defendant's 
rights  nnder  such  act  be  forfeited.  Held,  that 
the  supplemental  complaint  was  not  objection- 
able as  setting  np  an  independent  cause  of  ac- 
tion. 

7.  Sake  —  Ofiioe  or  SuppLuacNTAi.  Com- 
plaint. 

A  supplemental  complaint  Is  the  proper 
method  of  bringing  before  the  court  a  cause  of 
action  relating  to  the  same  matter  which  did 
not  exist  at  the  time  the  snit  was  brought 

[E!d.  Note. — For  cases  in  point  see  vol.  89, 
Cent  Dig.  Pleading,  {  832.] 

&  Appeal  —  Mandate  to  Lowbb  Coubt— 

JUBISDTOnON  AlTEB  REMAND. 

Where  the  lower  court  had  jurisdiction  both 
of  the  parties  and  the  snbject-matter,  it  did  not 
lose  either  by  the  remanding  of  the  cause  by  the 
Supreme  Court  on  appeal. 
0.  Pbocess— Necessity  Ajtxb  Filing  Sup- 
plemental Complaint. 

The  filing  of  a  supplemental  complaint 
which  in  no  sense  states  a  new  cause  of  action 
does  not  require  service  of  ft  new  process  on  de- 
fendant, where  the  supplemental  pleading  is 
filed  in  open  court  and  a  copy  served  on  one  of 
defendant's  attorneys  of  record. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Process,  |  5.] 

10.  JUDOMENT— COBBECTION  OT  CLERICAL  MIS- 
TAKE. 

Where  a  clerical  mistake  was  made  in  a 
decree,  in  that  the  date  of  an  act  of  Congress 
was  given  as  1901,  when  it  should  have  been 
1891,  as  alleged  In  the  pleadings,  the  court  had 
authority  to  correct  such  mistake  at  the  next 
regular  term  by  modifying  and  re-entering  the 
decree  in  full. 

[Ed.  Note. — For  coses  in  point  see  vol.  30, 
Cent  Dig.  Judgment,  {  tJOa] 

11.  Same— Judgment  fob  Want  of  Answer. 

Where  defendant  failed   to  answer  a  sup- 

Slemental  complaint  within  20  days  from  the 
ate  of  filing,  as  required  by  statute,  and  failed 
to  secure  additional  time  to  plead,  it  waa  proper 
for  the  court  to  reader  a  decree  for  want  of  an 
anawex^ 


12.  Sams— MonoR  to  8r  AnsB  Swaxan-- 
Time. 

Under  Code  Civ.  Proc  J  1S4,  which  pro- 
vides that  a  motion  to  set  aside  a  judgment 
rendered  out  of  term  time  will  not  be  entertained 
unless  the  same  is  filed  and  a  copy  served  on 
the  Opposite  party  within  10  days  after  such 
judgment  was  rendered,  and  section  1S7,  which 
provides  that  judgments  may  be  set  aside  for  ir- 
regularity on  motion  filed  within  one  year,  where 
there  was  no  irregularity  in  the  rendition  of  the 
judgment,  it  conld  not  be  set  aside  on  mouuu 
filed  more  than  10  days  after  rendition  and  no- 
tice thereof. 

13.  Same— Neolioenob  or  AiroBRKT  as  Ex- 
cuse FOB  Default. 

Where  a  judgment  has  been  rendered 
against  a  defendant  for  want  of  an  answer,  be 
cannot  plead  the  negligence  of  his  attorneys  as 
ground  for  a  motion  to  set  aside  the  judgment. 
[Ed.  Note. — For  cases  in  point  see  voL  80, 
Cent  Dig.  Judgment  (  284.] 

14.  Navigable   Waiebs  —  Divebsiok  —  For- 
feiture OF  Rioht. 

Where  an  act  of  Congress  giving  an  Irriga- 
tion company  the  right  to  divert  the  waters  of 
a  navigable  river  provided  that  if  the  canal  or 
diteh  should  not  be  completed  within  five  years, 
the  rights  granted  should  be  forfeited,  a  forfeit- 
ure was  properly  declared  where  more  than 
five  years  elapsed  after  the  dissolution  of  an 
injunction  originally  granted  restraining  the 
company  from  proceeding  to  construct  its  ays- 
tem,  where  the  work  was  still  incomplete. 

Appeal  from  District  Court,  Tliird  District; 
before  Justice  Frank  W.  Parker. 

Action  by  the  United  States  against  the  Rio 
Grande  Dam  &  Irrigation  Company  and  an- 
other to  restrain  defendants  from  construct- 
ing certain  dams,  reservoirs,  and  dltclies  for 
the  diversion  of  tbe  waters  of  an  alleged  navi- 
gable river.  From  a  judgment  for  plalntltt 
defendants  appeal.    Affirmed. 

This  cause  was  remanded  a  second  time  to 
the  district  court  of  the  Third  judicial  dis- 
trict by  tbe  Suiweme  Court  of  tbe  territory, 
April  28,  1902,  under  a  mandate  from  the 
Supreme  Court  of  tbe  United  States  (22  Sup. 
Ct  428,  46  L.  Ed.  610).  by  which  court  the 
same  had  been  reversed  and  remanded  for 
tbe  second  time,  for  further  proceedings  there- 
in. On  tbe  7th  day  of  April,  1903,  and  during 
a  regular  term  of  said  court,  tbe  appellee  ap- 
plied for  and  obtained  leave  to  file  a  supple- 
mental complaint,  and  upon  the  same  day  filed 
the  same.  The  record  shows  that  upon  the  same 
day  the  supplemental  complaint  was  filed  the 
same  was  served  upon  A.  B.  Fall,  Esq.,  one  ot 
the  attorneys  of  record  of  the  appellants.  On 
the  2lBt  day  of  May,  and  44  days  after  the 
supplemental  complaint  was  filed  and  served 
upon  appellants'  counsel,  no  answer  or  other 
pleading  being  filed,  the  court  rendered  the 
following  decree  of  forfeiture  and  injunction. 
In  favor  of  the  appellee:  "This  cause  com- 
ing on  to  he  beard  upon  the  motion  of  the 
plaintiff,  by  the  United  Statea  attorney,  W.  B. 
Chllders,  Esq.,  and  it  appearing  to  the  court 
that  a  supplemental  bill  tras  filed  herein,  by 
its  leave,  on  the  7th  day  ot  April,  A.  D.  1903, 
and  that  copies  of  the  said  bill  were  served 
more  than  SO  days  past  upon  the  attorney  of 
record  of  the  defendants  In  said  cause^  and  it 
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further  appeariug  from  the  certificate  of  the 
clerk  of  the  said  court  that  no  demurrer,  an- 
swer, or  other  pleading  has  been  filed  to 
said  supplemental  bill  by  the  dei'eudants  In 
suld  cause,  and  the  court  being  fully  inform- 
ed in  the  premises,  tlie  court  does  fiud  that 
the  allegations  of  said  8ui)i>iemeutal  bill  arc 
confessed  and  are  true;  and  further  8i)ecially 
finds  that  the  articles  of  incorporation  and  the 
map  surrey  of  the  reservoir  of  the  defendant 
corporation,  the  Bio  Grande  Dam  &  Irriga- 
tion Company,  were  filed  with  the  Secretary 
of  the  Interior  prior  to  the  20tb  day  of  June, 
A.  D.  1897,  and  were  prior  to  said  date  ap- 
proved by  the  Secretary  of  the  Interior;  and 
it  further  finds  that  the  said  defendants  have 
not  completed  its  said  reservoir  or  said  ditch, 
or  any  section  thereof,  within  five  years  after 
the  location  of  the  said  reservoir  and  Its  said 
ditch  line,  or  within  five  years  after  the  ap- 
proval of  the  same  by  tlie  Secretary  of  the 
Interior;  and  the  court  further  finds  that  five 
years  since  the  filing  and  approval  of  the  said 
articles  of  Incorporation,  proof  or  organiza- 
tion, maps  and  surveys  of  the  said  reservoir 
and  ditch  Hue  of  the  defendants  bad  long 
funce  lapsed  prior  to  the  filing  of  the  said 
supplemental  bill,  and  that  the  defendants 
bad  not  compiled  with  tlie  requirements  of  the 
act  of  Congress  approved  March  3,  1901,  un- 
der which  the  same  were  filed,  but  has  failed 
to  construct  or  complete  within  the  period  of 
five  years  after  the  location  of  the  said  canal 
and  reservoir  any  part  or  section  of  the  same. 
Whereof,  It  is  ordered,  adjudged,  and  decreed 
by  the  court  that  the  rights  of  the  said  de- 
fendants, or  either  of  them,  to  construct  and 
complete  the  sold  reservoir  and  said  ditch, 
or  any  part  thereof,  under  and  by  virtue  of 
the  said  act  of  Congress  of  March  3.  1001, 
be  and  the  same  are  hereby  declared  to  be  for- 
feited. It  is  further  ordered,  adjudged,  and 
decreed  by  the  court  by  reason  of  the  f)reuilf<e8 
that  an  injunction  be,  and  the  same  is  hereby 
granted,  against  the  said  defendants,  enjoin- 
ing them  from  constructing  or  atteni|)tlug  to 
construct  the  said  reservoir,  or  any  part 
thereof,  and  that  the  same  be  made  perpet- 
nal."  An  error  having  been  made  in  the  de- 
cree as  to  the  date  of  the  approval  of  the  act 
of  Congress,  in  that  It  was  given  as  "1001," 
whereas  it  should  have  been  1891,  an  amended 
decree  was  entered  nunc  pro  tunc  inserting 
"1801,"  Instead  of  "1001."  that  said  decree 
would  conform  to  the  allegation  of  the  sup- 
plemental complaint.  The  original  decree, 
thus  amended,  was  re-entered  at  length  on 
the  5th  day  of  October,  1003.  during  a  regular 
term  of  said  court;  no  appearance  or  action 
of  any  kind  having  been  taken  by  appellants 
up  to  this  time. 

On  the  31st  day  of  October,  1003,  a  motion 
was  filed  by  counsel  for  appellants,  Messrs. 
Elock  &  Owen,  to  vacate  and  set  aside  the 
order  of  April  7,  1003,  allowing  the  supple- 
mental complaint  to  be  filed;  to  open  the  de- 
fault; to  vacate  and  set  aside  the  decree  and 
amended  decrees  of  the  court,  and  for  permis- 


sion to  file  answer  which  was  tendered  with 
said  motion.  Long  nfildavits  of  Nathsin  £. 
Boyd  and  Allen  Wood  Ellington,  stockholders 
of  appellant  corporation,  were  filed  in  support 
of  the  motion.  The  answer,  which  was  also 
verifled,  raises  substantially  the  same  Issues 
sought  to  be  raised  by  the  motion,  and  denies 
appellee's  right  to  relief  by  way  of  supple- 
meutul  complniut  for  reasons  preserved  in  the 
assignments  of  error.  On  the  20th  day  of 
January,  1004,  the  court  overruled  the  motion 
and  entered  the  following  order:  "This  cause 
coming  on  to  be  heard  upon  the  motion  of  the 
defendants,  tlie  Kio  Grande  Dam  &  Irrigation 
Company  and  the  EIo  Grande  Land  &  Irriga- 
tion Company,  Limited,  to  vacate  and  set 
aside  the  order  entered  in  this  cause  on  the 
7th  day  of  April,  A.  D.  1903,  at  Las  Cnices, 
Dona  Ana  county,  New  Mexico,  granting  to 
the  plalntift  herein  the  privilege  and  right  to 
file  a  supplemental  bill  of  complaint  in  this 
cause,  and  praying  leave  of  tlie  court  to  op- 
pose said  motion  for  leave  to  file  said  supple- 
mental bill  of  complaint  and  permit  the 
defendants  to  have  a  hearing  thereon,  and 
that  the  order  granting  to  the  plalntlfT  herein 
the  privilege  and  right  to  file  said  supplemen- 
tal bill  of  complaint  be  vacated  and  set  aside 
upon  the  ground  that  the  court  had  no  power 
to  permit  the  plaintiff  to  file  said  supplemen- 
tal bill  of  complaint,  and  praying  that  the 
decree  entered  in  this  cause  upon  the  default 
of  the  defendant  In  answering  the  said  supple- 
mental bill  of  complaint  be  vacated  and  set 
aside  and  declared  to  be  of  no  effect,  and  that 
the  amended  decree  in  this  cause  filed  in  this 
court  on  the  5th  day  of  October,  1903,  upon 
said  plaintiff's  application,  be  vacated  and  set 
aside  and  held  of  no  effect  said  decree  having 
been  granted  upon  defendants*  default  to  an- 
swer said  supplemental  bill  of  complaint, 
and  that  the  defendants  herein,  should  this 
court  determine  not  to  relieve  said  defendants 
from  that  default  upon  said  motion  of  plain- 
tiff, or  file  said  supplemental  bill  of  complaint, 
be  permitted  to  come  in  and  answer  said  bill 
of  complaint  and  present  their  Issues  on  the 
merits  of  said  supplemental  bill  of  complaint, 
and  to  relieve  the  defendants  from  their  de- 
fatilt  therein,  and  that  the  defendants  have 
such  other  and  further  relief  as  to  this  court 
may  seem  Just  and  equitable.  And  the  court, 
having  heard  counsel  for  the  plaintiff  and  de- 
fendants and  being  fully  advised  in  the  prem- 
ises, doth  find  that  the  motion  for  leave  to 
file  said  supplemental  bill  of  complaint  was 
serA-ed  upon  the  attorneys  of  record  of  the 
said  defendants,  and  that  there  was  no  ir- 
regularity in  the  filing  of  said  supplemental 
bill  of  complaint,  and  that  It  has  no  power 
to  set  aside  the  decree  entered  upon  said 
bill  at  this  time  upon  said  application,  doth 
overrule   said   motion." 

Klock  &  Owen,  for  appellants.    William  B. 
Childers,  U.  S.  Atty. 

McFIE,    J.    (after  stating   the  facts).    A 
large  number  of  errors  are  assigned,  but 
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tbey  may  fairly  be  grouped  into  four,  name- 
ly: (1)  Tbe  court  etrei  in  permitting  tlie 
supplemental  complaint  to  be  filed.  (2)  The 
court  erred  In  rendering  decree  upon  default 
of  appearance  and  answer  witbin  tbe  time 
allowed  by  law.  (3)  The  court  erred  in  its 
order  modifying  original  decree  nunc  pro  tunc. 
(4)  TUe  court  erred  in  overruling  motion  to 
vacate  said  order  and  decrees  and  to  reopen 
said  cause  for  the  filing  of  an  answer. 

As  to  tbe  first  objection,  it  would  seem 
to  be  a  sufficient  answer  tbat,  at  tbe  time 
tbe  court  granted  appellee  leave  to  file  tbe 
supplemental  complaint,  the  court  was  in 
session  during  a  regular  term.  It  was  not 
a  vacation  order,  therefore,  but  one  made  in 
open  court.  This  Is  a  matter  of  practice  and 
governed  by  the  Code  of  Civil  Procedure. 
Subsection  104  of  tbe  Code,  as  amended  by 
chapter  11,  p.  29,  Laws  1901,  provides  that: 
"Any  bearing  of  any  kind,  whether  Inter- 
locutory or  final,  unless  trial  by  jury  is  nec- 
essai-y,  may  be  bad  in  any  case  out  of  regular 
term  time  upon  five  days'  notice,  in  writing 
to  the  opposite  party,  or  his  attorney  or 
solicitor,  but  tbe  court  or  judge  may,  upon 
application,  for  good  cause  shown,  extend  the 
time  of  beariug.  Such  bearing  may  be  had 
during  tbe  term  of  court  at  any  time  in  the 
<liscretlon  of  tbe  court"  Coun.sel  for  ap- 
pellants insists  that  it  was  error  for  the 
court  to  allow  the  filing  of  tbe  sui>plomental 
complaint  without  notice.  Tlie  section  alwve 
referred  to  provides  for  notice  of  five  days 
for  hearings  in  vacation,  but  tliere  is  no 
such  requirement  as  to  bearings  in  open 
court  during  a  regular  term.  Tbe  record 
discloses  that  this  cause  had  been  pending 
in  the  court  for  almost  one  year,  awaiting 
further  proceedings,  and  Mr.  Boyd  in  his 
affidavit  admits  Mr.  A.  B.  Fall  and  Mr.  W. 
A.  Hawkins  were  attorneys  of  record  for 
appellants  at  tbe  time  the  supplemental  com- 
plaint was  filed.  The  record  further  shows 
that  tbe  supplemental  complaint  was  served 
upon  Mr.  Fall  on  the  same  day  it  was  filed. 
April  7,  1903.  Attorneys  of  record  are  pre- 
sumed to  be  present  during  terms  of  com-t 
wherein  their  causes  are  pending,  and  in 
contemplation  of  law  chargeable  with  notice 
of  all  proceedings  transpli-ing  in  open  court 
in  causes  wherein  they  are  such  attorneys. 
Tliere  being  no  requirement  for  five  days' 
notice,  under  the  facts  of  this  case,  coun.sel 
are  presumed  to  have  been  present  and  to 
have  such  notice  as  the  law  requires  of  mat- 
ters transpiring  in  open  court  on  the  day 
on  which  leave  was  granted  to  file  the  sup- 
plemental complaint,  and  the  same  was  filed 
and  served  ujwn  them.  Yonge  v.  Broxson, 
2."?  Ala.  084;  Saunders  v.  Savage  (Tenn.  C"h. 
App.)  63  S.  W.  218.  The  court  was  vested 
with  discretion  by  the  last  clause  of  subsec- 
tion 104.  8ui>ra,  which  does  not  seem  to  have 
been  abused,  nor  was  there  any  abuse  of  the 
general  discretion  to  allow  an  amended  or 
supplemental  bill  in  equity  conferred  upon 
tbe   courts   of   the   United    States,   as  may 


be  seen  by  reference  to  the  case  of  Berliner 
Gramophone  Co.  v.  Seamon,  113  Fed.  jryO,  51 
C.  C.  A.  440,  in  which  It  was  held  that: 
"The  granting  of  leave  to  file  an  amended 
and  supplemental  bill  is  a  matter  within  the 
discretion  of  tbe  court,  and  its  action  will 
not  be  reviewed  In  an  appellate  court  un- 
less there  has  been  a  gross  abuse  of  this 
discretion." 

The  second  group  of  errors  assigned  relate 
both  to  the  order  allowing  tbe  supplemental 
complaint  to  be  filed  and  the  rendering  of 
the  decree  and  amended  decree  thereon,  and 
challenges  tbe  power  of  the  court  to  do 
either,  first,  because  tbe  supplemental  com- 
plaint sets  up  a  cause  of  action  irreconcilable 
and  inconsistent  with  the  cause  of  action  set 
forth  in  the  original  and  amended  com- 
plaints ;  second,  it  sets  up  an  independent 
cause  of  action  wliich  did  not  exist  when 
the  original  and  amended  complaints  were 
Died ;  third,  because  the  decrees  were  render- 
ed without  service  of  summons.  That  the 
court  has  power  to  allow  a  supplemental 
complaint  to  be  filed  appears  from  subsec- 
tions 87  and  89  of  tbe  Code,  which  are  as 
follows : 

"Subsec.  87.  A  party  may  be  allowed,  on 
motion,  to  make  a  supplemental  complaint, 
answer  or  i-eply,  alleging  facts  matei-lal  to 
tlie  cause,  or  praying  for  any  other  or  dif- 
ferent relief,  order  or  judgment." 

"Subsec.  80.  In  every  complaint,  answer 
or  repl.v,  amendatory  or  supplemental,  the 
party  shall  set  forth  In  one  entire  pleading 
all  matters  wbleb.  by  tbe  rules  of  pleading, 
may  be  set  forth  in  such  pleading,  and  which 
may  be  necessary  to  the  proper  determina- 
tion of  the  action  or  defense." 

It  being  understood  tbat  our  Code  provides 
for  the  blending  of  legal  and  equitable  reme- 
dies and  defenses  in  one  action  (subsection 
as.  Code),  these  sections  clearly  allow  the 
allegation  of  such  facts  as  will  authorize  tbe 
gi  anting  of  other  and  different  relief  than 
that  sought  by  tbe  original  complaint;  the 
object,  of  course,  being  to  end  the  litigation 
In  a  single  action.  This  court  had  this  sub- 
ject under  consideration  In  the  case  of  Bre- 
men MIn.  &  Mill.  Co.  V.  Bremen.  79  Pac. 
800.  In  the  case  this  coin-t  said:  "Tlie 
only  limitation  upon  the  right  of  amend- 
ment to  be  drawn  from  a  majority  of  the 
decided  cases  is  that  an  entirely  new  and 
different  cause  of  action,  founded  upon 
facts  wholly  foreign  to  tbe  transaction  at- 
temi)ted  to  be  set  up  in  tbe  original  com- 
plaint, cannot  be  set  up  by  amendment." 
Ency.  PI.  &  Pr..  Vol.  1,  ."US.  In  tbe  present 
case,  tbe  matter  set  up  in  tbe  supplemental 
complaint  grows  out  of  and  is  connected 
with  the  same  transaction  as  that  alleged  In 
the  original  and  amended  complaint  Tlie 
original  complaint  alleged  that  the  Rio 
(Jrande  was  a  navigable  stream,  and  as  such 
under  tbe  jurisdiction  of  the  rnited  States; 
Hiat  the  Uio  (Jrande  Dam  &  Irrigation  Com- 
pany  threatened   and  were  about  to  corn- 
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mence  the  construction  and  maintenance  of 
numerous  dams,  reservoirs,  canals,  ditches, 
and  pipe  lines  for  the  purpose  of  accumulat- 
ing large  quantities  and  possibly  all  of  the 
waters  of  the  Rio  Grande  into  such  reser- 
voirs, canals,  ditches,  and  pipe  lines  to  he 
used  in  irrigating  large  tracts  of  land;  that 
the  construction  of  the  large  dam  at  Elephant 
Butte  will  check  the  flow  of  the  waters  of 
such  stream  and  interfere  with  or  destroy 
the  navigability  and  commercial  value  there- 
of ;  alleged  that  the  said  acts  were  in  viola- 
tion of  certain  acta  of  Congress  therein  set 
forth,  and  prayed  for  injunction  restraining 
the  defendant  company  from  proceeding  with 
the  construction  of  its  proposed  irrigation 
system.  The  amended  complaint  was,  in 
the  main,  Identical  with  the  original,  except 
in  that  it  made  the  Rio  Grande  Irrigation 
&  Land  Company,  Limited,  also  a  defendant, 
and  contained  allegations  to  the  effect  that 
the  latter  company  was  an  English  corpora- 
tion organized  as  an  adjunct  and  agent  of 
the  former  company,  for  the  purpose  of  ae- 
eurlng  funds  for  the  construction  of  the  ir- 
rigation system,  and  that  the  Rio  Grande 
Dam  &  Irrigation  Company  had  entered  into 
a  contract  to  convey  all  of  their  rights  in 
such  system  to  the  latter  company.  The 
prayer  for  injunction  is  the  same,  but  against 
liotii  corporations.  An  alternative  writ  of  in- 
junction having  Issued,  by  order  of  the  court, 
on  the  25th  day  of  May,  1897,  on  the  25th 
day  of  June  the  defendant  corporation  filed 
jr.int  and  separate  pleas  and  answer,  deny- 
ing the  navigability  of  the  Rio  Grande, 
denying  that  the  proposed  action  of  the  de- 
fendant corporation  was  unlawful,  and  al- 
leping  full  compliance  with  the  acts  of  Con- 
giess  authorising  the  construction  of  such 
irrigation  system,  part  of  which  pleas  and 
answer  is  as  follows:  "That  snch  applica- 
tion, map.  and  survey  of  such  dam  and 
reservoir  has  a  long  time  prior  hereto  and 
prior  to  the  filing  of  the  bill  of  complaint 
herein  been  approved  by  the  Secretary  of 
the  Interior  of  the  United  States,  and  Is  yet 
so  approved,  and  the  construction  of  such 
dam  and  resei'volr  duly  authorized  under  the 
provisions  of  an  act  of  Congress  of  March 
3.  IfOI.  under  which  said  application  for 
wich  right  to  construct  such  dam  and  res- 
ervoir was  duly  made  as  aforesaid."  On 
the  27th  day  of  June,  counsel  for  the  defend- 
ant corporations  filed  a  motion  to  discharge 
the  rule  to  show  cause  and  dissolve  the  in- 
junction upon  the  pleas,  answer,  aflfldavlts, 
and  correspondence  on  file.  This  motion  was 
fully  argued  and  was  sustained  by  the  court. 
The  court  gave  as  reasons  that  It  would  take 
Judicial  notice  that  the  Rio  Grande  was 
not  a  navigable  stream  within  the  territory 
of  New  Mexico,  and  therefore  the  amended 
complaint  failed  to  state  a  case  entitling 
the  complainant  to  the  relief  sought.  The 
court  dissolved  the  Injunction  and  dismissed 
the  cause. 


There  was  no  trial  upon  the  merits  in  the 
court  below,  and  when  the  cause  was  heard 
in  the  Supreme  Court  of  the  United  States 
it  was  held  that  the  lower  court  erred  In  dis- 
missing the  bill  for  want  of  equity,  upon  the 
sole  ground  that  the  Rio  Grande  was  not  to 
be  uounavlgable  in  New  Mexico,  as  to  the 
navigability  of  the  river  outside  of  the  ter- 
ritory was  also  within  tiie  scope  of  the  bill. 
Nor  was  the  second  reversal  by  the  Supreme 
Court  of  the  United  States  a  reversal  upon 
the  merits,  as  the  court  distinctly  placed  It 
upon  the  ground  that  the  United  States  bad 
not  been  allowed  sufiScient  time  to  properly 
prepare  and  present  its  case,  and  the  cause 
was  remanded  for  ttiat  reason.  As  there  has 
never  been  a  trial  upon  the  merits  of  the 
original  cause  of  action,  that  matter  was 
still  before  the  lower  court  upon  the  remand- 
ing of  the  cause,  but  the  matter  set  up  in 
the  supplemental  complaint  was  never  be- 
fore the  court  until  after  the  case  had  been 
remanded  for  the  second  time.  The  mandate, 
therefore,  could  not  refer  to  Issues  thus  rais- 
ed for  the  first  time  so  as  to  prohibit  their 
consideration.  "The  Circuit  Court  may  con- 
sider and  decide  any  matters  left  open  by  the 
mandate  of  this  court,  and  its  decision  of 
such  matters  can  be  reviewed  by  a  new  ap- 
peal." In  re  Sanford  Fork  &  Tool  Co.,  IGO 
U.  S.  247, 16  Sup.  Ct.291, 40.  I*  Ed.  414;  Hinck- 
ley V.  Morton,  103  U.  S.  704,  26  L.  Ed.  607; 
Mason  v.  Pewabie  Mining  Co.,  153  U.  S.  361, 
14  Sup.  Ct  847,  38  L.  Ed.  745. 

The  supplemental  complaint  contains  a  de- 
tailed statement  of  all  the  proceeding  had 
during  the  progress  of  the  case  and  to  the 
pleadings  and  specifically  to  the  pleas  filed  by 
the  appellants  in  which  they  rely  upon  the 
act  of  Congress  of  March  3,  1891,  c.  561,  20 
Stat  1095  [U.  S.  Comp.  St  1901,  p.  l.'i35J, 
as  authority  for  the  construction  of  their 
irrigation  system.  The  supplemental  com- 
plaint farther  alleges  that:  "Plaintiff  fur- 
ther alleges  that  In  and  by  section  20  of  the 
said  act  of  March  3,  1801  (26  Stat  1102 
[U.  S.  Comp.  St  1901,  p.  1571]),  above  re- 
ferred to.  It  was  provided  'that  if  any  section 
of  said  canal,  or  ditch,  shall  not  be  completed 
within  five  years  after  the  location  of  said 
section,  the  rights  herein  granted  shall  be 
forfeited  as  to  any  uncompleted  section  of 
said  canal,  ditch  or  resei-voir,  to  the  extent 
tliat  the  same  Is  not  com])leted  at  the  date 
of  forfeiture,'  and  that  although  five  years 
since  the  filing  and  approval  of  said  articles 
of  Incon)oratlon,  proofs  of  organization, 
maps  and  surveys  have  long  since  elapsed, 
defendant  has  not  complied  with  the  require- 
ments of  said  act  but  has  failed  to  construct 
or  complete  within  the  period  of  five  years 
after  the  location  of  said  canal  and  reservoir 
any  part  of  section  of  the  same,  and  the 
same  has  by  reasons  thereof  become  for- 
feited." It  is  further  alleged  In  the  supple- 
mental complaint  that  the  temporary  Injunc- 
tion was  dls.solved  on  the  30th  day  of  July, 
1897,  and  that  the  appellants  were  In  "no 
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wise  hindered,  restrained,  or  prevented  from 
complying  with  the  provisions  of  the  act  by 
any  judicial  order  or  process  whatsoever." 
The  prayer  is  for  forfeiture  of  all  the  rights 
the  appellants  may  liave  or  claim  under  said 
act  of  Congress  of  March  3,  1891,  and  for  In- 
junction and  all  other  relief  prayed  for  in 
the  amended  complaint  Under  this  state  of 
the  record,  the  objection  that  the  supplemen- 
tal complaint  sets  up  a  cause  of  action  Irrec- 
oncilable and  inconsistent  with  the  amended 
complaint  Is  not  well  taken.  Indeed,  the 
prayer  of  the  supiilemental  complaint  Is  for 
the  Identical  relief  prayed  for  In  the  amended 
complaint.  It  is  true  that  a  forfeiture  of  the 
right  of  appellants  to  construct  their  Irriga- 
tion system  is  also  prayed  for,  but  this  only 
amounts  to  an  additional  reason  why  an  In- 
junction should  be  granted.  The  purpose  of 
this  entire  litigation  has  been  to  restrain  ap- 
pellants from  constructing  the  dams,  reser- 
voirs, canals,  ditches,  etc..  for  the  diversion 
of  the  waters  of  the  Rio  Grande  and  the  ob- 
struction of  the  alleged  navigable  portion  of 
said  river.  The  supplemental  complaint  Is 
entirely  consistent  and  reconcilable  with  this 
purpose. 

The  next  objection  to  the  filing  of  the  sup- 
plemental complaint  and  the  decree  render- 
ed thereon,  that  It  sets  up  an  entirely  inde- 
pendent cause  of  action.  Is  equally  untenable. 
The  plea  of  the  appellants,  above  referred  to, 
relies  upon  the  act  of  Congress  of  March  3, 
1891.  as  the  basis  of  all  rights  claimed  by 
npi)ellants.  The  forfeiture  sought  by  the 
supplemental  complaint  Is  provided  for  in 
the  same  act.  The  8up)>temental  complaint, 
therefore,  is  directly  responsive  to  this  de- 
fense, and  clearly  grows  out  of  the  same 
transaction  or  subject-matter  of  the  litiga- 
tion. 

The  third  objection  is  that  the  supiilemen- 
tal complaint  sets  up  a  cause  of  action  which 
did  not  exist  at  the  time  the  suit  was  brought. 
This  Is  true,  but  a  supplemental  complaint 
seems  to  be  the  proi)er  method  of  bringing 
such  a  cause  of  action  before  the  court. 
Such  seems  to  be  the  office  of  a  supplemental 
complaint.  The  case  of  Jenkins  v.  Inter- 
national Bank,  127  U.  S.  484.  8  Sup.  Ct.  119C, 
32  L.  Ed.  189,  Is  a  case  wherein  a  judgment 
was  pleaded  In  aid  of  the  plaintiflts,  which 
had  been  rendered  after  the  commencement 
of  the  original  suit.  The  court  said :  "Hav- 
ing been  rendered  after  Institution  of  the 
present  suit,  it  was  competent  for  the  com- 
plaint to  bring  it  forward,  by  a  supplemental 
bill,  as  conclusive  evidence  of  the  amount 
due.  for  which  It  was  entitled  to  take  a  de- 
cree, and  as  a  complete  answer  to  the  de- 
fense set  up  by  the  ))l!tintlff  in  error,  as  the 
nssigraee  of  the  bankrupt,  to  the  relief  prayed 
for  In  the  original  bill,  and  to  the  relief 
sought  by  the  cross-bill.  It  was  strictly  new 
matter  arising  after  the  filing  of  tlie  bill, 
properly  set  up  by  way  of  supplemental  bill, 
in  support  of  the  relief  originally  prayed  for. 
It  can  In  no  sense  be  considered  as  a  new 


cause  of  action."  In  Cedar  Valley  Land  & 
Cattle  Co.  V.  Cobnrn  (C.  C.)  29  Fed.  587,  the 
court  said:  "Now  it  is  insisted  that  If  any- 
thing had  transpired  since  the  filing  of  the 
original  bills  and  cross-bills,  changing  and 
affecting  the  issues,  such  new  matters  should 
have  been  presented  by  supplemental  bill. 
I  think  counsel  are  right  and  that  such  Is 
the  true  practice."  Copen  v.  Flesher,  1  Bond, 
440,  Fed.  Cas.  No.  3,211;  N.  Y.  Security  &  Tr. 
Co.  V.  Lincoln  St.  Ry.  Co.  (O.  C.)  74  Fed.  67; 
Hazleton  Trlpod-Boiler  Co.  v.  Citizens'  St. 
Ry.  Co.  (C.  C.)  72  Fed.  325;  Maynard  v.  Green 
(C.  C.)  30  Fed.  645.  In  Candler  v.  Pettit, 
19  Am.  Dec.  399.  and  note,  cited  by  appel- 
lants, it  is  held  that  a  supplemental  bill  may 
be  filed  where  the  original  bill  states  a  cause 
of  action.  Tested  by  this  rule,  there  was  a 
clear  right  to  file  the  supplemental  complaint, 
as  the  Supreme  Court  of  the  United  States 
in  effect  held  when  it  reversed  the  lower 
court's  ruling  that  the  amended  bill  did  not 
state  a  cause  of  action.  The  authorities  above 
referred  to  are  deemed  sufficient  to  show  that 
all  of  the  objections  to  the  order  allowing 
the  supplemental  complaint  to  be  filed  and  to 
the  rendition  of  the  decrees  thereon  must  be 
overruled. 

It  is  further  Insisted  by  counsel  for  appel- 
lants that  the  court  had  no  jurisdiction  of 
the  parties  or  the  subject-matter,  and  there- 
fore no  power  to  render  a  decree.  As  the 
court  imdoubtedly  had  jurisdiction  both  of 
the  parties  and  the  subject-matter  of  the 
ac-tion  throughout  the  prior  proceedings,  the 
court  did  not  lose  either  by  the  remanding 
of  the  cause.  The  filing  of  the  supplemental 
complaint,  under  the  circumstances  of  this 
case,  "can  in  no  sense  be  considered  new 
cause  of  action."  Jenkins  v.  International 
Bank,  supra.  It  was  not  necessary  for  new 
process  to  issue  and  tliat  there  be  service  of 
the  same.  It  was  filed  in  open  court  and  a 
copy  was  served  niwn  one  of  the  attorneys 
of  record  on  the  7th  day  of  April,  1903,  and 
this  was  sufficient.  No  appearance  having 
been  entered  and  no  answer  or  other  pleading 
filed,  a  decree  was  rendered  on  the  21st  day 
qf  May,  1903,  declaring  a  forfeiture  of  all 
the  right  of  the  appellants  to  construct  or 
complete  the  proposed  irrigation  system  or 
any  part  thereof,  and  granting  a  perpetual 
injunction.  At  the  next  regular  term  of  the 
court,  there  still  being  no  api>earance  or 
pleading  on  behalf  of  the  appellants,  it  ap- 
pearing that  tliere  had  been  a  clerical  mis- 
take made  In  the  original  decree.  In  that 
the  date  of  the  act  of  Congress  was  given 
OS  1901,  when  it  should  have  been  1891,  the 
court  ordered  that  the  decree  be  modified  so 
as  to  correct  what  was  evidently  a  purely 
clerical  error,  as  the  supplemental  complaint 
gave  the  date  as  1801,  and  the  decree  thus 
modified  was  re-entered  in  full.  There  was 
no  error  in  this  action  of  the  court,  as  our 
Code  authorizes  such  action.  Subsection  85, 
Code. 

On  the  31st  day  of  October,  1903,  Messrs. 
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Klock  &  Owen,  attorneys  for  appellants,  filed 
a  motion  to  set  aside  and  vacate  the  order 
allowmg  supplemental  complaint  to  be  filed 
and  the  decree  rendered  and  tbat  they  be 
allowed  to  file  an  answer,  wblcb  was  tender- 
ed witb  tbe  motion,  and  to  make  defense  to 
the  action.  This  motion  was  overruled,  up- 
on the  ground  that  there  was  no  irregularity 
In  the  proceedings,  and  that  the  court  was 
not  warranted  in  vacating  tbe  order  and 
decree.  Appellants  assign  error  in  this  rul- 
ing. There  being  no  error  or  irregularity  in 
the  court's  order  allowing  the  supplemental 
complaint  to  be  filed,  the  same  having  been 
done  in  open  court,  and  a  copy  of  the  same 
having  been  served  upon  one  of  the  attorneys 
of  record  on  the  same  day  on  which  it  was 
filed,  the  statute  required  an  answer  or  other 
proper  pleading  to  be  filed  within  20  days 
from  the  date  of  such  filing,  and.  In  tbe 
event  of  failure  to  plead  or  secure  additional 
time  to  plead,  neither  of  which  were  done 
in  this  case,  it  was  perfectly  regular  for  tbe 
court  to  render  decree.  Gregory  v.  Pilie 
(C.  G.)  29  Fed.  588.  Appellants  seek  to  be 
relieved  from  tbelr  own  default  by  alleging 
neglect  on  tbe  part  of  their  attorneys.  Mr. 
Boyd  In  bis  affidavit  admits  tbat  Mr.  Fall 
was,  at  the  time,  one  of  the  attorneys  of 
record  of  appellants.  Mr.  Boyd  does  not 
deny  tbat  a  copy  of  tbe  supplemental  com- 
plaint was  served  upon  Mr.  Fall,  nor  does 
lie  state  when  the  document  was  received 
by  him.  He  states  "that  after  the  7th  day 
of  April,  1903,  tbe  deponent,  while  at  Phila- 
delphia, Pa.,  received  from  X  H.  McGowan 
by  mall  what  purported  to  be  a  proposed 
supplemental  bill  of  complaint  in  behalf  of 
complainant."  Mr.  McGowan  was  also  an 
attorney  of  tbe  appellant.  Mr.  Boyd  further 
admits  that  he  had  actual  notice  that  the 
decree  had  been  rendered  October  19,  1903. 
More  than  10  days  tiavlng  elapsed  after  this 
notice  l>efore  this  motion  was  filed  and  long 
after  the  decree  was  rendered,  it  could  not 
be  entertained  under  subsection  134  of  the 
Code,  which  provides  that  a  motion  to  set 
aside  a  judgment  rendered  out  of  term  time 
will  not  be  entertained  unless  the  same  is 
filed  and  a  copy  served  upon  the  opposite 
party  within  10  days  after  such  finding  or 
judgment  was  rendered.  The  motion,  there- 
fore, must  be  made  under  subsection  137  of 
tbe  Code,  whirii  provides  that:  "Judgments 
may  be  set  aside  for  irregularity,  on  motion 
filed  at  any  time  within  one  year  after  tbe 
rendition  thereof."  As  has  been  pointed  out, 
there  was  no  irregularity  in  the  rendition 
of  this  judgment 

Notice  to  an  attorney  of  record  Is  notice 
to  client.  3  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  323.  Tbe  client  cannot  plead  negligence 
of  bis  attorneys  as  grounds  of  relief.  3  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  324;  Putnam 
V.  Day,  22  Wall.  04,  22  L.  EM.  764;  Terry  v. 
Commercial  Bank,  92  U.  S.  454,  23  L.  Ed. 
620.  There  being  service  of  a  copy  of  the 
Bopplemental  cooiplaint  uiK>n  one  of  the  at- 


torneys of  record  on  the  day  on  which  it  was 
filed,  it  was  entirely  regular  for  the  court  to 
render  the  decree  when  applied  for  44  days 
after  such  service.  In  the  absence  of  any  ap- 
pearance or  pleading  by  tbe  appellants.  It  is 
Immaterial  whether  Mr.  Boyd  had  notice  or 
not,  as  he  was  not  a  party  to  the  suit  except 
as  a  director  or  the  corporations  or  other  of- 
ficer thereof,  but  tbe  appellant  corporations 
were  the  parties  to  the  suit,  and  they  were 
represented  by  attorneys  of  record  upon  whom 
service  was  made.  It  is  but  fair  to  Mr.  Fall 
to  presume  from  Mr.  Boyd's  afiidavit  that 
he  did  forward  the  copy  of  the  supplemental 
complaint  served  upon  him  to  his  co-counsel, 
Mr.  McGowan,  as  soon  as  the  same  was  de- 
livered to  him,  as  the  a£adavlt  says  it  was 
not  received  until  after  April  7,  1908;  this 
being  the  same  date  on  which  tbe  same  was 
served  upon  Mr.  Fall.  However  that  may  be, 
the  court  below  distinctly  found  that  no  Ir- 
regularity liad  intervened  In  tbe  rendition  of 
the  decree,  and  overruled  the  motion  for  that 
reason,  and  we  see  no  error  in  the  action  of 
the  court 

From  the  views  above  expressed.  It  is  ap- 
parent tbat  it  Is  not  necessary  to  consider 
the  answer  tendered  with  the  motion,  and  the 
filing  of  the  same  was  refused  for  the  same 
reason  that  justified  the  overruling  of  the 
motion.  Appellant  insists  tbat  they  were  re- 
strained from  constructing  their  Irrigation 
system  by  the  United  States,  and  therefor 
no  right  of  forfeiture  existed,  but  the  record 
before  us  shows  that  the  injunction  originally 
granted  was  dissolved  July  30,  1897,  and  was 
never  reinstated.  The  Injunction  granted  up- 
on tbe  declaration  of  forfeiture  was  more 
than  five  years  after  the  dissolution  of  tbe 
former  Injunction.  This  contention,  there- 
fore, does  not  appear  to  be  well  founded. 

There  being  no  error  presented  by  the  rec- 
ord in  the  ease,  the  judgment  of  the  court  be- 
low will  be  affirmed.    It  is  so  ordered. 

MILLS,  C  J.,  and  POPE,  MANN,  and  AB- 
BOTT, JJ.,  concur.  PARKER,  J.,  having 
heard  tbe  case  below,  did  not  participate  in 
this  decision. 


WILLIAMS  V.  JONES. 
(Supreme  Court  of  Arizona.    March  80,  190&) 

1.  Appeal— Record— Evidence— Revtew. 

Where  the  appeal  record  disclosed  that  sev- 
eral exhibits  were  offered  iu  evidence  to  show 
credits  on  the  notes  sued  on,  etc.,  and  that  such 
credits  influenced  the  court  in  calculating  and 
applying  payments  claimed  by  defendant  as  cred- 
its on  the  notes,  and  such  exhibits  were  not 
in  the  record,  the  sufficiency  of  the  evidence 
cowld  not  be  reviewed. 

[Ed.    Note. — Fop   cases    in   point,   see   vol.   8, 
Cent.  Dig.  Appeal  and  Error,  |§  291O-2015.] 

2.  Same— RiOHT  to  Alleoe  Errob. 

Where,  in  an  action  on  notes,  defendant's 
counsel  expressed  his  willingnpss  that  the  jury 
should  he  discharged  If  defendant  was  permit- 
ted to  bring  in  the  whole  matter,  that  they  hi\d 
certain. letters  they  detired  to  bring  in  for  ip- 
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spection,  and  the  letters  so  referred  to  were 
presented  to  the  court  and  went  into  the  rec- 
ord, which  disclosed  that  all  of  the  credits  claim- 
ed by  defendant  were  allowed,  he  could  not  ob- 
ject on  appeal  that  the  court  erred  in  dischar- 
ging the  jury  as  unnecessary. 

[Ed.  Note.— For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3611,  3612.] 

Appeal  from  District  Court,  Navajo  Coun- 
ty ;  before  Justice  Richard  E.  Sloan. 

Action  by  Richard  Jones  against  Anna 
Williams.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

J.  E.  Jones,  for  appellant.  E.  E.  Ellen- 
wood  and  F.  C.  Held,  for  appellee. 

DOAN,  J.  The  plaintiff,  appellee,  brought 
suit  In  the  lower  court  against  the  defend- 
ant to  recover  on  live  (certain  promissory 
notes  of  different  dates  and  amonuts.  After 
the  answer  was  filed,  the  plaintiff  filed  an 
amended  complaint  and  a  demand  for  an 
itemized  statement  of  the  affinnative  matters 
pleaded  In  the  answer.  Such  itemized  state- 
ment mentioning  the  different  amounts  claim- 
ed as  payments  on  the  notes  sued  for  was 
filed  by  the  defendant,  and  at  the  October 
term,  1904,  the  cause  was  submitted  to  the 
court,  and  the  defendant's  demurrer  was  sus- 
tained to  the  first  cause  of  action,  being  the 
first  note  sued  on,  and  was  overruled  as  to 
the  second.  A  Jury  was  impaneled  to  try  the 
cause,  but,  after  part  of  the  evidence  had 
been  Introduced,  the  court  ruled  that  a  jury 
was  not  necessary  to  pass  upon  the  Issues 
presented,  and  the  Jury  was  theretipon  dis- 
charged. Thereafter  the  cause  was  tried  to 
the  court,  and  a  Judgment  rendered  in  favor 
of  the  plaintiff  for  part  of  the  amount  sued 
for,  from  which  Judgment  defendant  has  ap- 
pealed, and  has  assigned  as  errors:  "(1) 
That  the  Judgment  is  contrary  to  the  law  and 
the  evidence;  (2)  that  the  evidence  does  not 
sustain  the  Judgment;  (3)  that  the  court 
erred  in  not  allowing  the  defendant  to  testify 
as  to  the  amount  of  money  borrowed  of  plain- 
tiff, and  the  amount  of  money  she  had  paid 
him,  and  in  not  allowing  her  to  explain  as 
to  the  manner  of  giving  the  new  notes,  and 
the  defendant  keeping  back  the  old  notes; 
(4)  that,  upon  request  of  defendant,  a  Jury 
was  Impaneled,  and,  after  a  portion  of  the 
evidence  was  introduced,  the  court  ruled  that 
a  Jury  was  not  necessary,  and  discharged  the 
same  to  the  defendant's  injury,  as  there  were 
disputed  Issues  at  trial;  (5)  that  the  court 
erred  In  refusing  defendant  to  testify  as  to 
the  manner  In  which  plaintiff  induced  the 
defendant  to  execute  the  notes  sued  on,  or 
to  explain  in  any  manner  that  the  same  cov- 
ered an  old  indebtedness  and  how  they  were 
paid." 

The  record  presented  to  this  court  con- 
tains the  transcript  of  the  oral  testimony, 
but  does  not  contain  the  exhibits  referred  to 
In  the  testimony,  which  were  admitted  in 
evidence,  and  on  which,  in  part,  the  court 
iNised  Its  findings  and  Judgment    We  learn 


from  the  testimony  of  the  plaintiff  and  de- 
fendant, who  were  the  only  witnesses  ex- 
amined in  the  case,  that  several  exhibits, 
consisting  of  the  five  notes  sued  upon,  and 
several  other  notes  that  had  been  given  at 
other  dates,  were  presented  in  evidence  witli 
the  dates  and  amounts  of  the  several  pay- 
ments Indorsed  thereon  as  credits  at  different 
times  after  the  giving  of  the  notes  sued  upon, 
and  before  the  date  of  the  trial,  and  these 
credits  influenced  the  court  in  calculating 
and  applying  the  payments  claime<l  by  de- 
fendant as  credits  on  the  notes  sued  upon. 
We  have  not  these  exhibits,  and  without 
the  information  they  would  furnish,  we  can- 
not review  and  pass  upon  the  sufJloiency  of 
the  evidence  in  the  case.  Not  having  all  the 
evidence  before  us,  the  presumjitlon  is  that 
the  evidence  presented  to  the  lower  court  was 
sufficient  to  sustain  the  findings  of  the  court. 
This  will  dispose  of  the  first  and  second 
assignments  of  error. 

The  third  assignment  alleges  that  "the 
conrt  erred  in  not  allowing  the  defendant 
to  testify  as  to  the  amount  of  money  Ijor- 
rowed  of  plaintiff,  and  the  amotmt  of  money 
she  had  paid  him.  and  In  not  allowing  her 
to  explain  as  to  the  manner  of  giving  the 
new  notes,  and  the  defendant  keeping  back 
the  old  notes."  The  record  does  not  disclose 
any  ruling  of  the  court  against  the  defendant 
on  these  subjects.  The  assignment,  there- 
fore, is  not  well  taken. 

The  fourth  assignment,  that  "the  court 
ruled  that  a  jury  was  not  necessary,  and 
discharged  the  same  to  defendant's  Injury," 
is  not  properly  presented  to  us  for  review. 
A  ruling  of  the  court  discharging  the  Jury  in 
the  case,  if  made  over  the  objection  of  the 
defendant,  and  an  exception  saved  to  the 
ruling,  would  be  reviewed  by  this  court.  In 
this  instance,  the  record  not  only  fails  to  dis- 
close any  objection  on  the  part  of  the  de- 
fendant and  any  exception  to  the  overruling 
of  such  objection,  but  afllrmatlvely  shows 
that  the  counsel  for  defendant  consented  to 
the  discharge  of  the  Jtury;  his  Iang\inge  be- 
ing: "We  are  perfectly  willing  that  the  Jury 
should  be  discharged.  If  we  may  be  permitted 
to  bring  in  the  whole  matter.  We  have  some 
letters  we  desire  to  bring  in  for  inspection." 
The  testimony  of  witnesses,  and  the  language 
of  counsel  in  the  presentation  of  such  testi- 
mony, shows  that  the  letters  referred  to  were 
presented  to  the  court  and  went  into  the  rec- 
ord, but,  like  the  other  exhibits,  have  not 
been  brought  up  on  the  appeal.  The  record 
shows  that  the  plaintiff  admitted  all  of  the 
payments  set  up  in  defendant's  Itemized 
statement,  except  three,  and  the  oonrt  found 
those  three  in  favor  of  the  defendant. 

The  fifth  assignment,  that  "the  court  erred 
in  refusing  to  permit  the  defendant  to  testify 
as  to  the  manner  in  which  plaintiff  Induced 
the  defendant  to  execute  the  notes  sued  on, 
or  to  explain  in  any  manner  that  the  same 
covered  an  old  indebtedness,  and  how  they 
were  paid,"  is  not  sustained  by  the  reconL 
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Upon  an  examination  of  tbe  testimony  pre- 
Eented  in  tlie  bill  of  exceptions  and  tbe  re- 
porter's transcript,  we  do  not  find  any  ruling 
of  tbe  conrt  excluding  any  testimony  offered 
by  tbe  defendant  on  either  of  tliese  points, 
but,  under  tbe  character  of  tbe  pleadings, 
tbe  execution  of  tbe  notes  baring  been  admit- 
ted in  the  answer,  and  payment  alleged  and 
no  plea  of  fraud  or  want  of  consideration 
having  been  presented,  If  such  testimony  bad 
been  offert^  and  excluded,  the  ruling  of  tbe 
court  would  have  been  eminently  proper. 

No  error  appearing  in  tbe  record,  tlie  Judg- 
ment of  tbe  lower  court  Is  affirmed. 

KENT,  C  J.,  and  CAMPBELL  and  NAVE, 
J3^  concur. 


(ID  Ariz.  162) 

SOUTHERN  PAC.  CO.  t.  WILSON. 
(Snpreme  Coort  of  AriMna.    March  30,  11906.) 

t.   DCATH— ACnOH     FOB    WBONOTCI.    DEATH— 
STATUna— CONBTBDCTION. 

_  Rev.  St  1901,  pars.  2764-2706,  givine  an 
action  for  death  by  wrongful  act,  auttiorfzing 
■nch  action  to  be  bronght  by  the  personal  repre- 
sentative of  the  deceased,  and  providing  that  in 
such  case  the  Jury  shall  give  sucb  damages  as  they 
shall  deem  just,  not  exceeding  $5,000,  and  the 
amount  recovered  shall  not  be  subject  to  tbe 
debts  of  deceased,  and  shall  be.  distribnted  in 
accordance  with  the  law  relating  to  the  distribu- 
tion of  personal  estate,  creates  an  action  for  the 
benefit  of  tbe  estate  of  a  decedent  killed  by 
wTongfnl  act,  and  the  damages  recoverable  arc 
distributed  ,as  assets  of  the  estate,  not  subject 
to  decedent's  debts,  and  an  administrator  suing 
for  the  death  of  his  intestate  need  not  aiieee 
or  prove  tbe  existence  of  iieneficiaries  or  the 
amount  of  damages  auffered  by  them. 

3.  DBPOSITIONS  —  SaPPBEBSION  —  Gbourds  — 
SUKKICJENCY. 

The  fact  that  the  solicitor  for  a  witness 
cfving  his  deposition  read  to  the  witness  the 
mterroeatories  contained  in  the  conimisEion  does 
not  warrant  tbe  suppression  of  the  deposition 
where  the  answers  to  the  interrogatories  were 
given  In  the  presence  of  tlie  commissioner, 
though  the  witness  was  beneficially  interested 
in  tbe  cause. 

&  Sams  — Admissibilitt  ir  Evidkhcb  — Ib- 
beoularities. 

A  commissioner  was  authorised  to  take  the 
deposition  of  a  witness.  He  retnmed  bis  depo- 
sition, and  in  the  same  envelope  he  returned 
tbe  answers  of  a  third  person  to  the  interroga- 
tories propounded  to  the  witness.  Held,  that 
the  fact  that  the  corominsioner  exceeded  his 
power,  and  administered  tbe  interrogatories  to 
a  person  not  named  in  the  commission  did  not 
render  the  deposition  of  the  witness  named 
therein  inadmissible. 

4.  Death — Dauaoes — ExcNSivi  Daiiaobs. 

In  an  action  for  death,  it  appeared  that 
decedent  was  a  mining  engineer,  27  years  of  age, 
solier,  industrious,  in  good  health,  snd  earning 
$100  a  month.  Held,  that  an  award  of  $.'>.000 
as  damages  would  not  be  set  aside  as  excessive. 
[Ed.  Note. — For  caseo  in  point,  see  vol.  15, 
Cent.  Dig.  Death,  H  125-130.] 

ft,  Tkiai^— IweTBUcnoMS — InBTBXKxnons  AiT- 
KB  ScBitission  or  Caubx. 

Rev.  St  1901,  par.  1410,  provides  that 
so  further  instructions  shall  be  given  after  tlie 
argument  begins.  After  the  Jury  had  retired 
they  came  into  coort  and  requested  further  in- 
structions. Tbe  court  reread  the  entire  in- 
■tractions  given,  and,  in  response  to  a  question 
fnm  a  Juror,  stated  that  It  could  give  no  f ui- 
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tber  instructions.  Beld,  that  the  refusal  to 
give  further  instructions  was  not  erroneous,  es- 
pecially where  the  complaining  party  objected 
to  tbe  giving  of  further  instructions. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  John  H.  Campbell. 

Action  by  Thomas  F.  Wilson,  administrator 
of  Hugh  MacKenzie,  deceased,  against  tbe 
Southern  Pacific  Company,  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Action  by  an  administrator  to  recover  dam- 
ages for  tbe  death  of  one  Hugh  MacKenzie. 
alleged  to  have  been  caused  by  tbe  negligenc* 
of  tbe  defendant  From  a  Judgment  in  favor 
of  tbe  plalntUf,  tbe  defendant  has  appealed. 

Frank  Cox  and  Alfred  Franklin,  for  appel- 
lant   Kingan  &  Wright,  for  appellee. 

KENT,  C.  J.  Tbe  complaint  In  tbis  ao- 
tlon  alleges  that  MacKenzie.  while  a  passen- 
ger on  a  train  of  tbe  defendant,  met  bis 
death  by  reason  of  injuries  received  in  a 
collision,  and  that  such  deatb  was  caused  by 
the  wrongful  act,  neglect  and  default  of  tbe 
defendant:  that  at  tbe  time  of  bis  deatb  tbe 
said  MacKenzie  left  him  surviving  bis  father 
and  other  relatives,  and  that  by  reason  of  tbe 
premises  tbe  plaintiff,  as  administrator,  lias 
sustained  damage  to  the  estate  in  the  ^um  of 
$5,000.  Tbe  demurrer  of  tbe  defendant  was 
overruled,  and  upon  the  trial  upon  tbe  issues 
raised  by  the  general  denial  of  tbe  defendant 
Judgment  was  entered  upon  a  verdict  of  tbe 
Jury  fbr  the  plaintiff  in  the  sum  of  $5,000. 
From  this  Judgment,  and  an  order  denying  a 
motion  for  a  new  trial,  the  defendant  has 
appealed. 

Tbis  action  was  brought,  and  has  l>een 
maintained,  upon  tbe  theory  that  under  our 
statute  damages  for  injuries  resulting  In 
deatb,  occasioned  by  wrongful  act,  neglect, 
or  default,  are  damages  resulting  to  the  estate 
of  tbe  decedent,  and  not  to  tbe  beneficiaries, 
and  that  it  is  therefore  not  necessary  in  sucb 
case  to  allege  and  prove  tbe  existence  of  sacb 
beneficiaries,  or  to  allege  or  prove  tbe  dam- 
ages sustained  by  them.  The  correctness 
of  this  theory  is  tbe  principal  question  pre- 
sented for  our  determination  upon  tbis  ap- 
peal. Tbe  statutes  which  have  been  adopted 
In  the  various  Jurisdictions  in  this  country 
followed  tbe  enactment  in  England  in  184U 
of  Lord  Campbell's  act  (9  &  10  Vict  03), 
entitled:  "An  act  for  compensating  the 
families  of  persona  killed  by  accidents." 
Tbis  act  did  not  provide  for  a  survival  of  a 
right  of  action  for  injuries  which  might  have 
been  maintained  by  tbe  person  injured  had 
he  not  died,  bnt  it  created  a  new  action  de- 
pendent upon  tbe  deatb  of  tbe  person,  when 
such  deatb  was  caused  by  such  wrongful  act, 
neglect,  or  default,  as,  bed  death  not  ensued, 
would  have  entitled  the  i>arty  injured  to 
maintain  an  action.  Ttie  act  further  provid- 
ed that  tbe  action  is  for  tbe  exclusive  benefit 
of  tbe  wife,  husband,  parent,  and  child  of 
tlie  person  whose  deatb  is  caused,  to  be 
brought,  however,  in  tbe  name  of  tbe  excc- 
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ntor  or  administrator  of  such  person;  and, 
further,  tbat  tbe  Jury  may  give  audi  damages 
as  they  may  tliink  proportioned  to  tbe  injury 
resulting  from  such  death,  to  the  parties,  re- 
spectively, for  whom  and  for  whose  benefit 
such  action  is  brought,  to  be  divided  among 
them  in  such  shares  as  the  Jury  may  direct 
The  salient  features  of  this  act,  therefore, 
are:  (1)  That  It  creates  a  new  cause  of  ac- 
tion, and  this  action  is  for  the  death  of  the 
person  injured;  (2)  that  the  action  Is  for  the 
exclusive  benefit  of  certain  designated  mem- 
bers of  the  family  of  the  deceased;  (3)  the 
damages  recoverable  are  such  as  result  to  the 
beneficiaries  from  tbe  death.  Tiffany,  Death 
by  Wrongful  Act,  if  22,  23.  In  most  of  the 
Jurisdictions  In  this  country  the  first  feature 
of  Lord  Campbell's  act  has  been  preserved, 
and  tbe  action  created  therein  Is  a  new  ac- 
tion. In  a  few  states,  however,  this  feature 
«f  Lord  Campbell's  act  has  not  been  followed, 
but  their  statutes  provide  for  a  survival  of 
the  right  of  action  which  the  person  Injured 
may  have  had  during  his  lifetime,  or  would 
liave  had  if  he  had  survived  the  injury.  About 
one-half  of  the  states  in  this  country  also 
follow,  in  their  statutes.  Lord  Oampbell's  act 
in  its  second  feature,  and  provide  that  the 
action  Is  for  the  benefit  of  certain  designated 
persons.  A  number  of  other  states,  In  pre- 
serving tbe  third  distinguishing  feature  of 
the  act,  also  In  effect  adopt  the  second  fea- 
ture thereof.  In  that,  although  they  do  not 
directly  provide  that  the  action  is  for  tbe 
tenefit  of  certain  designated  persons,  they 
provide  that  the  damages  to  be  recovered  are 
such  as  shall  have  been  sustained  by  cer- 
tain designated  persons,  to  whom  they  shall 
t>e  distributed.  Where  the  beneficiaries  are 
named,  or  where  the  damages  to  be  awarded 
are  such  only  as  the  persons  designated 
shall  have  sustained,  the  courts  have  univer- 
sally held  that  there  must  be  allegation  and 
proof  of  the  existence  of  such  persons,  and 
of  the  damages  sustained  by  them.  Indeed, 
tbe  second  and  third  features  of  the  act  are 
closely  related  and  dependent  upon  eadi 
-other,  and  where  either  one  has  been  sub- 
stantially preserved  In  the  statutes  the  effect 
Is  the  same  with  respect  to  the  allegatioas 
and  proof  necessary  to  sustain  the  action  as 
If  both  features  were  spedflcally  set  forth. 
In  all  such  cases,  as  In  the  parent  act,  the 
action  Is  for  the  benefit  of  certain  designated 
persons,  and  the  damage  is  the  loss  to  them 
fey  reason  of  the  death.  Their  existence  and 
the  loss  to  them  must,  therefore,  necessarily 
tte  alleged  and  proved. 

In  a  number  of  states,  however,  the  stat- 
utes neither  make  mention  of  designated 
'beneficiaries,  nor  provide  that  the  damages 
recoverable  are  such  as  shall  have  been 
-sustained  by  persons  designated.  In  other 
words,  they  do  not  preserve  either  the  second 
-or  the  third  features  of  the  original  act 
Under  such  statutes  the  question  that  arises 
is,  whether,  notwithstanding  the  failure  to 
preserve  in  terms  these  features,  the  action 


is  nevertheless  one  for  the  benefit  of  the 
family  or  next  of  kin,  so  as  to  require  al- 
l^atlon  and  proof  of  their  existence  and  the 
loss  to  them,  as  if  they  bad  been  designated; 
or,  in  other  words,  whether  the  action  is  one 
for  damages  to  beneficiaries  or  for  damages 
to  the  estate;  The  materiality  of  the  inquiry 
is  evident  since  It  Is  apparent  tbat  the  ele- 
ment of  damages  differs  greatly  in  the  two 
cases.  In  the  one^  the  question  Is  the  amonnt 
of  damage  to  the  designated  persons  them- 
selves by  reason  of  the  death;  In  the  other, 
the  amount  of  damages  to  the  estate  by  rea- 
son thereof.  As  has  been  said:  *that  [the 
damage]  to  the  estate  is  measured  as  nearly 
as  can  be  by  the  value  of  the  life  lost  snd 
that  to  the  beneficiaries  by  the  value  of  the 
life  lost  to  them."  Carlson  v.  Oregon  Short 
Line  (Or.)  28  Pac.  487.  In  the  one  case,  al- 
legation and  proof  of  the  existence  of  the 
beneficiaries  and  the  loss  to  them  is  neces- 
sary ;  in  the  other,  such  allegation  and  proof 
Is  unnecessary,  the  proof  being  directed  to  the 
loss  to  the  estate.  In  the  states  whose  stat- 
utes fall  within  the  class  last  referred  to, 
the  courts  quite  generally  have  adopted  the 
view  that  as  the  action  Is  a  statutory  action 
purely,  there  is  no  reason  to  read  into  the 
statute  any  Intendment  not  expressed  there- 
in) that  in  the  absenoe  of  any  designated 
beneficiaries,  or  any  direction  as  to  recovery 
by  or  distribution  to  such  persons,  the  action 
must  be  held  to  be  one  for  the  benefit  of  tbe 
estate,  rather  than  to  the  beneflciarles;  and 
this,  too,  both  when  tbe  act  in  terms  provides 
that  the  damages  shall  be  disposed  of  as 
property  belonging  to  the  estate,  or  be  treat- 
ed as  assets  thereof;  and  also  when  It  does 
not  in  terms  so  provide,  and  where  It  Is  pro- 
vided that  the  damages  recovered  shall  not 
be  subject  to  the  debts  of  the  deceased. 
James  v.  R.  &  D.  R.  Co.  (Ala.)  9  South.  336; 
Perham  v.  Portland  Electric  Ca,  33  Or.  461, 
53  Paa  14,  24,  40  L.  R.  A.  799,  72  Am.  St 
Rep.  730;  Holmes  v.  O.  &  C.  Ry.  Go.  (D.  O.) 
3  Fed.  623 ;  B.  &  O.  Ry.  Co.  v.  Wlghtman,  29 
Grat  (Va.)  431,  26  Am.  Rep.  384;  Madden's 
Adm'r  V.  a  &  O.  By.  Co.,  28  W.  Va.  610^  67 
Am.  Rep.  695;  Warner  ▼.  B.  B.  Ok,  04  N. 
C.  250;  Roach  v.  Imperial  Mining  Co.  (C.  C.) 
7  Fed.  698;  Hendrlck  v.  Ilwaoo  By.  Oo. 
(Wash.)  30  Pac.  714;  Andrews  v.  a  M.  ft 
St  P.  By.  (Iowa)  53  N.  W.  399;  Qlvens* 
Adm'r  V.  K.  0.  Ry.  (Ky.)  12  S.  W.  257;  Suth- 
erland on  Damages  (8d  XJd.)  i  1261 ;  18  Qye 
343. 

The  appellant  contends  that  tibe  Arizona 
statute  should  not  be  construed  as  one  an- 
thorislng  damages  to  the  estate^  but  that 
proof  of  the  damages  to  the  beneficiaries 
must  be  given.  In  tbe  Revised  Statutes  of 
1887  it  was  provided  paragraph  2145  et 
seq.)  tbat  such  an  action  might  be  main- 
tained when  the  death  of  any  person  Is  caus- 
ed by  the  wrongful  act  and  negligence  of  an- 
other, If  of  a  character  such  as  would,  ff 
death  had  not  ensued,  have  entitled  the  party 
Injured  to  maintain  an  action  for  Injury;  that 
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Buch  should  be  for  the  sole  and  exclusive 
benefit  of  the  surviving  husband,  wife,  chil- 
dren, and  parents  of  such  person,  and  that 
the  amount  recovered  therein  should  not  be 
liable  for  the  debts  of  tlie  deceased ;  and  that 
the  action  ml^ht  be  brought  by  all  the  parties 
entitled  thereto,  or  by  any  one  or  more  of 
tberu  for  the  benefit  of  all,  or  by  the  execu- 
tor or  administrator,  if  not  brought  by  the 
liartles  entitled  within  six  months  after  the 
death  of  the  deceased.  The  act  further  pro- 
vided that  the  damages  should  be  such  as  the 
jury  should  thlnli  pix>ix>rtioned  to  the  injury 
resulting  from  the  death,  the  amount  re- 
covered to  be  divided  among  the  persons  so 
entitled  to  the  benefit  of  the  action  in  such 
shares  as  the  Jury  should  find.  The  action 
provided  for  by  this  statute  of  1887  followed 
Lord  Campbell's  act  in  all  essential  respects. 
Under  It,  It  was  clearly  necessary  to  allege 
Rnd  prove  the  existence  of  the  l>eneflciaries, 
and  the  amount  of  damages  sustained  by 
them.  Prior,  liowever,  to  the  death  of  Mac- 
Kenzie  and  the  briu'jlng  of  this  action,  the 
Legislature,  in  1901,  passed  the  following  act 
repealing  the  statute  of  1887:  "Whenever 
the  death  of  any  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act, 
neglect  or  default  is  such  as  would.  If  death 
had  not  ensued,  have  entitled  the  party  in- 
jured to  maintain  an  action  to  recover  dam- 
ages in  respect  thereof,  then,  and  in  every 
BUch  case,  the  person  who  or  the  corporation 
which  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the 
jjemon  injured,  and  although  the  death  shall 
have  l)een  caused  under  such  circumstances 
as  amount  in  law  to  murder  in  the  first  or 
second  degree  or  manslaughter.  Every  such 
action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased 
l)erson;  and  provided,  that  the  father,  or  in 
the  case  of  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  tbe  action 
for  the  death  of  a  child;  and  the  guardian  for 
the  death  of  his  ward;  and  the  amount  re- 
covered in  every  such  action  shall  be  distrib- 
uted to  the  parties  and  in  the  proportions 
provided  by  law  in  relation  to  the  distribu- 
tion of  personal  estate  left  by  persons  dying 
intestate.  In  every  such  case  the  jury  shiill 
give  such  damages  as  they  shall  deem  fair 
and  just,  not  exceeding  five  thousand  dollars, 
and  the  amount  so  recovered  shall  not  be  sub- 
ject to  any  debts  or  liabilities  of  the  deceas- 
ed. Provided,  tliat  every  such  action  shall 
be  commenced  within  one  year  after  the 
death  of  such  deceased  person.  If  the  de- 
fendant in  any  such  action  die  pending  the 
suit,  bis  executor  or  administrator  may  be 
made  a  party  and  the  suit  be  prosecuted  to 
Jndgment  as  though  such  defendant  had  con- 
tinued alive.  The  judgment  in  such  case, 
if  rendered  in  favor  of  the  plaintiff  shall  be  paid 
in  due  course  of  administration."  Rev.  St 
Ariz.  1901,  pars.  2"C4-27Ca    This  act,  as  ap- 


pears from  the  report  of  the  code  commission, 
was  taken  from  the  statutes  of  Wyoming. 
The  statute,  however,  in  so  far  as  the  ques- 
tions before  us  are  concerned,  has  not  re- 
ceived an  interpretation  by  the  courts  of 
that  state.  As  in  liord  Campbell's  act.  the 
Arizona  act  of  1901  creates  a  new  cause 
of  action.  Clearly  it  is  not  to  be  classed  with 
the  statutes  which  provide  merely  for  a 
survival  of  the  right  of  action  of  the  de- 
ceased. In  the  first  feature,  therefore,  it  cor- 
responds with  Lord  Camplieil's  act,  and  with 
the  former  act  of  1887.  The  second  feature 
of  tbe  act,  however,  has  clearly  been  changed. 
Where  Lord  Campbell's  act  and  the  act  of 
1887  designated  the  persons  for  whose  benefit 
the  action  should  be  maintained,  the  act  of 
1001  is  silent  in  that  regard.  So,  as  to  the 
third  distinguishing  feature.  Instead  of  pro- 
viding that  the  damages  shall  be  proportlou- 
ate  to  the  Injury  resulting  from  such  death, 
to  be  divide<l  among  the  iiersous  entitled  to 
the  benefit  of  the  action,  the  act  of  1901  pro- 
vides that  the  jury  shall  give  such  damages.as 
they  deem  fair  and  just,  and  that  the  amount 
recovered  in  every  such  action  shall  be  dis- 
tributed to  the  parties  and  in  the  proportions 
provided  by  law  in  relation  to  tbe  distribu- 
tion of  personal  estate  left  by  persons  dying 
Intestate. 

We  think  the  statute  of  1901  can  only  be 
construed  as  creating  an  action  for  tbe  bene- 
fit of  the  estate,  the  damages  recoverable 
to  be  distributed  as  assets  of  the  estate,  not 
subject,  however,  to  debts.  The  fact  that 
the  act  does  not  In  terms  state  that  the  action 
is  for  the  l>eneflt  of  the  estate,  or  that  the 
damages  are  such  as  result  to  the  estate,  or 
that  tbe  act  provides  that  such  damages  are 
not  to  be  subject  to  tbe  debts  of  tbe  deceased, 
does  not  authorize  us,  in  effect,  to  read  buck 
into  the  statute  a  provision  that  the  action  is 
for  the  benefit  of  tbe  beneficiaries,  which 
provision  the  I^egislature  has  stricken  out 
To  do  so  would  be  to  disregard  its  action, 
and  what  seems  to  us  to  be  its  evident  intent 
and  purpose  in  the  change  made  by  it  Such 
seems  to  have  been  the  view  of  the  Supreme 
Court  of  West  Virginia  under  a  similar 
change  made  in  the  statutes  of  that  state. 
"In  Railroad  Co.  v.  Uettle,  3  W.  Va.  37t5,  which 
was  an  action  brought  under  chapter  !I8.  p. 
113,  Acts  18C3,  it  was  held  that  the  declaration 
was  fatally  defective  for  the  reason  that  it 
failed  to  aver  that  tlie  decedent  had  a  widow 
or  next  of  kin.  After  that  decision  the  i<tat- 
ute  was  changed  so  as  to  provide  tliat  the 
amount  recovered  shall  be  distributed  to 
the  parties  eutltled  under  tlie  law  to  tbe  per- 
sonal estate  of  the  decedent;  but  it  shall  not 
be  liable  for  his  debts,  instead  of  providing, 
as  the  statute  then  did,  that  the  amount  re- 
covered shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  tlie  decedent. 
Since  this  modification  of  tlie  statute,  it  has 
not  been  regarded  as  essential  that  tlie  dec- 
laration siiould  aver  that  the  decedent  had  a 
widow  or  next  of  kin,  or  to  mcutiuu  his  dis- 
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trlbutees  by  name,  or  otberwise,  and  I  think 
•uch  la  the  proper  Interpretutlon  of  tbe 
«tatute."  Searle's  Adm'r  v.  Kanavrba  (W. 
Va.)  9  S.  E.  249.  The  tbeory  on  wblcb  alle- 
gation and  proof  of  the  existence  of  benefi- 
ciaries, and  the  damages  sustained  by  them 
must  be  made,  Is  that,  as  the  statute  names 
such  persons  as  beneficiaries,  and  proTldea 
for  their  compensation.  It  follows  that  there 
must  be  proof  to  sustain  the  requirements 
of  the  statute.  But  where  the  statute  Is 
silent  as  to  such  persons,  the  reason  for  such 
allegation  and  proof  no  longer  exists,  since, 
as  no  persons  are  named  as  beneficiaries,  the 
statute  does  not  create  a  cause  of  action  in 
favor  of  any  designated  persons,  and  as  no 
persons  are  designated  it  follows  that  the 
damages  to  be  recovered  are  not  such  as  have 
been  sustained  by  any  particular  persons, 
but  are  such  as  have  been  caused  to  the  estate 
by  reason  of  tbe  death,  to  be  distributed  as 
provided  by  law  to  the  persons  entitled  by 
law  to  such  estate.  This  construction  Is  in 
accord  with  that  generally  given  to  the  stat- 
utes in  the  several  Jurisdictions  which  re- 
semble our  own,  as  shown  in  the  cases  already 
cited,  and  seems  to  us  to  correctly  Interpret 
both  the  language  of  the  act  and  tbe  Intent  of 
tbe  Legislature.  We  think,  therefore,  that 
It  was  not  Incumbent  upon  the  plaintiff  in  this 
action  to  allege  or  prove  the  existence  of 
beneficiaries,  or  the  amount  of  damages  suf- 
fered by  them. 

A  commission  was  issued  to  Australia  In 
this  Cflse,  to  take  the  deposition  of  Hugh  O. 
MacKenzie,  the  father  of  tbe  deceased,  upon 
interrogatories  attached  to  the  commission. 
The  commissioner  made  due  return  of  tbe 
commission  according  to  law,  with  the  an- 
swers of  tbe  witness  thereto  attached.  TtM 
certificates  of  the  commissioner,  however,  was 
as  follows:  "I,  William  Henry  Cubley,  do 
hereby  certify  that  the  foregoing  answers  of 
Hugh  Gallie  MacKenzie,  tbe  witness  before 
named,  were  made  in  answer  to  Mr.  Joseph 
Woolf,  solicitor  for  Hugh  Gallie  MacKenzie, 
before  me,  and  were  sworn  to  and  subscribed 
before  me  by  the  said  witness."  The  appel- 
lant contends  that  the  trial  court  erred  In  re- 
ceiving the  deposition  in  evidence,  since  it  ap- 
pears from  such  certificate  that  the  solicitor 
of  tbe  person  beneficially  Interested  in  the 
case  was  present  at  the  taking  thereof,  and 
that  tbe  answers  of  tbe  witness  were,  as  ap- 
pears from  such  certificate,  made  in  answer 
to  such  solicitor.  An  examination  of  the  ori- 
ginal commission  shows  clearly  that  the 
answers  made  by  the  witness  were  not  an- 
swers to  Independent  questions  propounded  by 
sach  solicitor,  but  were  answers  to  questions 
attached  to  the  commission.  It  would  appear 
from  the  certificate  of  the  commissioner  that 
sncb  questions  were  proponnded  by  this  solic- 
itor; but  tbe  certificate  shows  that  it  was 
done  In  the  presence  of  tbe  commissioner,  and 
that  tbe  answers  were  sworn  to  and  subscrib- 
ed by  the  witness  before  the  commissioner. 
We  have  no  statute  or  rule  of  court  that  pro- 


hibits the  presence  of  ootmsel  at  the  taking  of 
such  a  deposition.  We  do  not  think  a  court 
should  suppress  a  deposition  because  of  the 
presence  of  counsel  at  the  taking  thereof, 
however  undesirable  or  Improper  it  may  be 
for  counsel  to  attend  thereat,  in  the  absence 
of  some  showing  that  the  witness  was  In- 
fluenced In  some  way  thereby,  with  regard  to 
the  answers  given  by  him.  In  the  case  before 
us  the  solicitor  present  was  the  solicitor  of 
the  witness,  and  the  fact  that  he  read  off  to 
the  witness  the  interrogatories  contained  In  the 
commission,  the  answers  thereto  being  given 
in  the  presence  of  tbe  commissioner,  does  not 
warrant  us  in  assuming  that  tbe  witness  was 
led  thereby  to  answer  the  Interrogatories  un- 
truthfully. Nutter  V.  Rlcketts,  (>  Iowa,  92; 
Farrow  T.  Commonwealth,  18  Pick.  (Mass.) 
53,  29  Am.  Dec.  564;  Commercial  Bank  r. 
Union,  11  N.  Y.  203;  New  Jersey  t.  Nlchola, 
32  N.  J.  Law,  106. 

It  was  further  objected  that  tbe  commis- 
sioner authorized  to  take  the  deposition  of  H. 
G.  MacKenzie  also  returned  in  the  same 
envelope  containing  such  commission  answers 
of  one  Adams  to  the  same  Interrogatories  pro- 
pounded to  MacKenzie:  Adams  not  being  a  wit- 
ness named  in  tlie  commission.  The  commis- 
sioner had  no  authority  or  power,  whatever,  to 
administer  these  Interrogatories  to  tlie  witness 
Adams;  bat  inasmuch  aa  no  attempt  was 
made  by  the  plaintiff  to  introduce  tbe  an- 
swers of  the  witness  Adams  upon  the  trial, 
no  harm  resulted  to  the  defendant  from  the 
action  of  tbe  commissioner  In  that  regard, 
and  no  error  can  be  predicated  to  tbe  trial 
court  in  that  respect  The  Jury  found  a  ver- 
dict for  the  plaintifl!  for  $5,000.  Tbe  ap- 
pellant claims  that  this  verdict  should  be  set 
aside,  as  being  excessive  and  evidently  award- 
ed by  tbe  Jury  under  influence  of  passion 
and  prejudice.  As  we  have  seen,  under  our 
view  of  the  Arizona  statute,  the  damages  to 
be  awarded  are  not  damages  to  tbe  benefici- 
aries, but  to  tbe  estate.  This  question  was 
clearly  left  to  the  Jury  upon  the  charge  of  the 
court,  which  correctly  set  forth  the  law  In  re- 
gard thereto.  The  evidence  shows  that  the 
deceased  was  a  mining  engineer,  a  man  27 
years  old,  sober,  industrious,  and  in  good 
health,  and  that  he  was  earning  $100  a  month. 
The  statute  provides  that  the  Jury  shall  give 
such  damages  as  they  deem  fair  and  Just, 
not  exceeeding  $5,000.  Where  there  are  no 
fixed  rules  to  ascertain  tbe  amount  of  dam- 
ages, the  amount  must  be  left  to  the  sound 
sense  and  good  Judgment  of  the  Jury,  upon  all 
the  circumstances  of  the  case;  and  such  tot- 
dlct  should  not  be  set  aside,  unless  It  appears 
that  the  Jury  acted  under  some  bios  or  prej- 
udice, or  other  Improper  Influence.  Suther- 
land on  Damages  (3d  ISd.)  S{  1250, 1277;  Kan- 
sas V.  Cutter,  19  Kan.  83;  Railroad  v.  Spence, 
93  Tenn.  173,  23  S.  W.  211,  42  Am.  St.  Rep. 
907:  McDermott  v.  Iowa  Falls  Ry.  Co.  (Iowa) 
47  N.  W.  1037;  Rose  v.  Des  Moines  Valley 
By.  Co..  30  Iowa,  246.  Upon  tbe  evidence 
before  us,  we  cannot  soy  that  the  verdict  of 
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the  jury  as  to  the  amount  of  damages  sustain- 
ed by  the  estate  was  excessive,  or  that  the 
TerdJct  was  brought  al)out  by  passion  or  prej- 
udice; and  we  are,  therefore,  uot  justified  in 
disturbing  it.  We  have  examined  the  In- 
structions of  tlie  court  complained  of  by  the 
appellant,  but  we  find  no  reversible  error  in 
that  regard.  After  the  jury  liad  retired  to 
consider  tlicir  verdict,  they  came  into  court 
and  rwiuested  furtiier  instructions  of  the  court. 
The  court  re-read  to  the  jury  the  entire  instruc- 
tions given  to  the  jury  l>y  the  coui-t.  In  re- 
si)onse  to  a  question  from  a  juror,  tlie  court 
stated  that  it  could  give  the  jury  no  furtiier 
instructions.  The  appellant  now  <rluiius  that 
tlie  court  erred  in  not  instructing  the  jury  at 
the  request  of  such  Juror.  Our  statute  pro- 
vides: "No  further  Instructions  siuill  be  given 
to  the  jury  after  the  argument  l>pgins."  Par- 
agraph 1410,  Rev.  St.  1001.  The  court,  there- 
fore, was  simply  following  the  statute  In  Its 
refusal  to  give  further  Instructions;  further- 
more, it  appears  by  the  rei-ord  that  the  coun- 
sel for  appellant  at  the  time  ol>je<'ted  to  any 
further  instructions  Iieing  given  to  the  jury. 
The  remaining  assignments  of  error  are  dis- 
jiosed  of  b.v  the  views  we  have  e-Kpressed  In 
regard  to  the  nature  of  the  action,  under  our 
statute. 

We  find  DO  error  In  the  record,  and  the 
judgment  of  the  district  court  is  aftlrmed. 

SLOAN  and  NAVE,  J.T.,  concur. 


LEATHERWOOD  et  al.  v.  HILL,  Auditor. 
(Supreme  Court  of  Arizona.    March  .HO,  1906.) 

1.  Statj-tks— Repeal— Re-enactment. 

Act.«<lSn7.  p.  1)3,  No.  »X  entitlMl  ".\n  act 
in  relation  to  the  Arizona  I'ioneera  Historical 
Societv."  wliich  was  rept'aled  b.v  the  Xwenty- 
KirstLei:islativp.\.s.spml)ly,  \va.s  not  re-enacted  by 
Acts  VMCt.  p.  l.-.l.  No.  09.  snbd.  34,  providing, 
among  other  things,  that  a  certain  sum  be  ap- 
propriated to  be  disburnerl  by  the  Iraard  of  di- 
rectors of  the  Arizona  Pioueeiu  lliKtorical  So- 
ciety to  enable  it  to  carry  on  its  work  and 
duties  for  the  years  1905  and  liKK!,  in  the  man- 
ner providc<l  for  and  set  forth  in  said  Act  No. 
TCI.  an  tlie  fact  tliat  the  legislature,  in  the  lie- 
li«  f  tliat  a  corporation  exists,  mnlie,s  an  ajipro- 
priation  therefor  and  provides  liow  it  Khnli  be 
<iiKbnrsed.  does  not  serve  to  revive  a  corpo- 
ration, if  the  same  has  in  fact  ceased  to  exist, 

2.  Same— Speciai-  Laws. 

I'nder  Act  .Tuly  30.  IRSO,  1  Supp.  Rev.  St. 
t'.  S.  1X74-1891.  p.  rm.  c.  818.  commonly 
known  as  the  "Harrison  Act."  providing  that 
the  Legislature  of  territories  shall  not  pass  local 
or  8pe<-ial  laws  grantinj;  to  any  corporation,  etc., 
anj"  sp<vial  or  exehisive  privilege,  immunit.v, 
or  fran<-hise,  and  that  in  all  other  cases  where 
a  general  law  can  be  made  apitlicable  no  siieciai 
law  shall  he  enacted.  Acts  1897,  p.  9:i,  No.  Ki, 
entitled  "An  act  in  relation  to  the  Arizona 
Pioneers  Historical  Society,"  makingstich  society 
the  trustee  of  the  territory  for  the  expenditure 
of  money  received  from  the  territory  for  the 
uses  and  purposes  directed  by  law,  and  coiifer- 
rinc  certain  powers  and  privileges  on  it,  if  con- 
strne<I  as  an  act  reincorporating  such  so- 
ciety, which  was  originally  incorporated  under 
the  general  laws  of  the  territory  as  the  "Society 
of  .\rizona  I'ioneers."  was  a  speeial  law  in  a 
case  where  the  general  incorporation  laws  were 


applicable,  and  wag  an  act  granting  to  a  corpo- 
ration a  special  franchise,  and  obnoxious  to 
such  Harrison  act,  in  so  far  as  it  attempted 
to  confer  additional  powers  and  duties  on  the 
society. 
a  Same. 

Acts  1897,  p.  ai.  No.  .'>.•?.  entitled  "An  act 
in  relation  to  the  Arizona  I'ioneera  Historical 
Society,"  does  not  purport  to  reincorporate  au«'h 
society,  but  to  change  the  name  of  a  society  in- 
corporated in  ]8,'<4  under  the  general  laws  of 
the  territory  as  the  "Society  of  Arizona  Pioneers," 
and  to  add  to  its  powers  and  duties. 

4.  Mandamus  — Application  — Pleading  — 
constbuction— i nten  dment. 

Every  intendment  is  against  the  petitioner 
in  an  application  for  a  writ  of  mandamus. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  §§  2!K>-298,  313.] 

5.  Same— SuFFiciENCv. 

An  application  by  a  corporation  for  a  writ  of 
mandamus  compelling  the  territorial  Auditor  to  is- 
sue his  warrant  for  the  express  purpose  of  paying 
such  corporation  a  legislntive  appropriation,  and 
setting  forth  an  act  of  the  Legislature  making 
such  c-orporation  trustee  for  the  mone.y  and  em- 
powering it  to  dispense  the  same,  which  act  as 
to  such  powers  was  invalid,  and  not  setting 
forth  the  powers  conferred  on  the  corporation 
by  its  articles,  was  demurrable  for  failure  to 
show  (^ualiflcation  to  administer  the  trust  souglit 
to  be  imposed. 

Original  apidlcatlon  by  R.  N.  liCatherwoocl 
and  others,  directors  of  the  .\rlzona  Ploneei-s 
Historical  Soclet.v.  and  another,  against  Wes- 
ley A.  Hill,  Auditor,  for  a  writ  of  mandamus. 
Demurrer  to  a|»i>llcatlon  sustained. 

KIngan  &  Wright,  for  petitioners.  B.  S. 
Clnrk,  Atty.  Gen.,  for  respondent. 

NAVE,  .L  This  Is  an  original  proceeding 
l)efore  this  court.  The  Arizona  Pioneers  His- 
torical Society  and  Its  board  of  directors  seek 
a  writ  of  mnndninus  to  compel  the  Auditor  of 
the  territory  to  issue  his  warrant  to  the  plain- 
tiffs for  the  purpose  of  paying  to  them  an 
aw»roprlntlon  made  by  the  last  legislative 
assembly.  Tlie  petitioners  aver,  In  sub- 
stance : 

(1)  That  the  Arizona  Pioneers  Historical 
Society  Is  a  corjioration  duly  organized  and 
existing  under  the  laws  of  this  territory; 
that  the  other  iietltloners  are  the  board  of 
directors  thereof;  that  the  defendant  Is  the 
Territorinl  Auditor. 

(2)  That  on  March  18,  1897,  was  enacted 
Act  ."3  of  the  Nineteenth  Ijogislative  Assembly 
of  this  territory,  which  act  (Acts  1897,  p. 
93.  No.  ,5:?).  In  the  language  of  the  application. 
"Is  entitled  'An  act  In  relation  to  the  Arizona 
Pioneers  Historical  Society.'  and  which  act 
had  direct  reference  to  the  plaintifF  herein 
andr  In  words  and  figures  is  as  follows," 
whereupon  the  act  Is  set  out  in  full.  This 
act  provides  as  follows : 

"Section  ].  That  the  Society  of  Arizona 
Pioneers,  organized  February  9,  1884,  under 
the  ineoiiiorntion  laws  of  the  territory,  shall 
continue  to  lie  recognized  ns  worthy  of  the 
fostering  cat*  of  the  territory,  and  from 
and  after  the  passage  of  this  act  sliall  be 
known  and  designated  as  the  'Arizona  Pio- 
neers Historical  Society.'    Said  society  shall 
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be  the  trustee  of  the  territory,  and  as  such 
shall  faithfully  expend  and  apply  all  money 
received  from  the  territory  to  the  unes  and 
purposes  directed  by  law,  and  shall  hold 
all  Its  present  and  future  collections  and 
property  for  the  territory,  and  shall  not  sell, 
mortgage,  transfer  or  dispose  of  in  any  man- 
ner, any  part  of  the  same,  without  authority 
of  law;  provided,  that  this  shall  not  prevent 
the  sale  or  exchange  of  any  duplicates  that 
the  society  may  have  or  obtain.  There  shall 
continue  to  be  a  board  of  directors  of  said 
society,  to  consist  of  as  many  members  as 
the  society  shall  determine,  and  who  shall 
have  the  same  powers  as  the  present  board  of 
directors. 

"Sec.  2.  It  shall  be  the  duty  of  the  society 
to  collect  books,  maps  and  other  papers 
and  materials  Illustrative  of  the  history 
of  Arizona  iu  particular  and  of  the  west 
generally;  to  procure  from  the  early  pioneers 
narratives  of  events  relative  to  the  early  set- 
tlement of  Arizona  aud  to  the  early  explora- 
tions, Indian  occupancy  and  overland  travel 
in  the  territory  aud  the  West ;  to  procure  facts 
and  statements  relative  to  the  history  and 
conduct  of  our  Indian  tribes,  aud  to  Rather 
all  information  calculated  to  exhibit  faith- 
fully the  antiquities  and  the  past  and  present 
condition,  resources  and  progress  of  the  ter- 
ritory, to  purchase  books,  to  supply  deficien- 
cies In  the  various  departments  of  its  col- 
lections, and  to  procure  by  gift  aud  exchange 
such  scientiflc  and  historical  reports  of  the 
Legislatures  of  other  states  and  territories, 
of  railroads,  reports  of  geological  and  other 
scientiflc  surveys,  and  such  other  books, 
maps,  charts  and  materials  as  will  facilitate 
the  investigation  of  historical,  scientllic.  so- 
cial, educational  and  literary  subjects,  to  cause 
the  same  to  be  properly  bound ;  to  catalogue 
the  collections  of  said  society  for  the  more 
convenient  reference  of  all  persons  who  may 
have  occasion  to  consult  the  same;  to  bien- 
nially prepare  for  ))ul>llcatlon  a  report  of  Its 
collections  and  such  other  matters  relating 
to  its  transactions  as  may  be  useful  to  the 
public,  and  to  keep  Its  collections,  arranged 
In  suitable  and  convenient  rooms,  to  be  pro- 
vided and  furnished  by  the  secretary  of 
the  society,  as  the  board  of  directors  shall 
determine;  the  rooms  of  the  society  to  be 
open  at  all  reasonable  hours  on  business 
days  for  the  reception  of  the  citizens  of  the 
territory  who  may  wish  to  visit  the  same 
without  fee.  Provldetl,  that  no  expenditures 
shall  be  made  under  this  act,  or  expeuse 
Incurretl  excejtt  In  pursuance  of  specific  ap- 
propriations therefor,  and  no  officer  of  said 
society  shall  pledge  the  credit  of  the  terri- 
tory In  excess  of  such  appropriations. 

"Sec.  S.  The  board  of  directors  shall  keep 
a  correct  acc-ount  of  the  expenditures  of  all 
money  which  may  be  appropriated  In  aid  of 
the  society,  and  reirort  biennially  to  the  Gov- 
ernor a  detalle<l  statement  of  such  expendi- 
tures.   To  enable  the  society  to  augiiieut  its 


collections  by  effecting  exchanges  with  other 
societies  and  institutions,  sixty  bound  copies 
each  of  the  several  publications  of  the  terri- 
tory and  of  Its  societies  and  Institutions, 
except  the  reports  of  the  Supreme  Court  shall 
be  and  are  hereby  donated  to  said  society  as 
they  shall  be  Issued,  the  same  to  be  delivered 
to  the  society  by  the  Secretary  of  the  terri- 
tory, or  other  officer  having  custody  of  the 
same;  to  Include  also  for  deposit  In  Its  col- 
lections one  set  of  all  the  publications  of  the 
territory  heretofore  and  hereafter  Issued,  not 
excepting  the  Supreme  Court  reiwrts.  All 
bound  and  unbound  volumes  of  newspapers 
now  on  file  in  the  territorial  library  shall 
become  the  proiwrty  of  the  Arizona  Pioneers 
Historical  Society  upon  the  passage  of  this 
act,  and  shall  be  delivered  upon  the  demand 
therefor,  by  and  to  the  said  society,  by  the 
Secretary  of  the  territory." 

Sections  4  and  5  thereof  appropriated 
$3,000  to  be  disbursed  by  the  board  of  direct- 
ors of  the  society. 

(3)  That  the  corporation  and  Its  officers 
and  directors  performed  the  duties  Imposed 
upon  it  by  this  act,  and  received  the  appro- 
priation provided  in  it. 

(4)  That  In  the  year  1901  the  act  above 
described  was  repealed  by  the  Twenty-Ifirst 
Legislative  Assembly. 

(5)  That  the  Twenty-First  Legislative  As- 
sembly, in  1901,  and  the  Twenty-Second,  In 
1903,  and  the  Twenty-Third,  In  1905,  each 
made  appropriations  in  substantially  similar 
forms  for  this  society;  that  the  appropria- 
tion by  the  Twenty-Third  Legislative  As- 
sembly reads  as  follows  (Acts  1905,  p.  151, 
No.  69.  subd.  34)  :  "That  the  sum  of  fifteen 
hundred  dollars  be  and  is  hereby  appropriat- 
ed to  t>e  disbursed  by  the  board  of  directors 
of  the  Arizona  Ploneerii  Historical  Society 
to  enable  it  to  carry  on  its  work  and  dntlea 
for  the  years  1905  and  1906  in  the  manner 
provided  for  and  set  forth  In  sections  1,  2,  3. 
and  4  of  Act  No.  ^3  of  the  Nineteenth  Legis- 
lative Assembly  Incorporating  said  society 
and  making  It  the  trustee  for  the  territory." 

(6)  Tliat  the  petitioners  have  demanded 
the  allowance  of  this  appropriation  by  the 
Territorial  Auditor,  and  that  he  refuses  to 
allow  it. 

(7)  That  the  petitioners  have  at  all  times 
and  In  detail  complied  with  all  the  require- 
ments of  law  placed  upon  It  by  the  various 
acts  of  tlie  legislative  assemblies  referred  to. 

To  the  application  the  Territorial  Auditor 
has  lnter])osed  a  general  demurrer. 

Petitioners  contend  that  the  several  acts 
of  appropriation  have  bad  the  effect  of  a 
re-ennctment  of  Act  No.  53  of  the  Nineteenth 
I>»glslatlve  Assembly.  They  seek  to  apply 
to  this  case  the  general  principle  laid  down 
by  Mr.  Sutherland  In  his  work  on  Statutory 
Construction,  par.  257,  as  follows:  "Where 
a  statute  is  incori)orated  in  another  the  ef- 
fect In  the  same  as  If  the  provisions  of  the 
former  were  re-enacted  in  the  latter  for  all 
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purposes  of  the  latter  statute."  Xeithor  this 
statement  nor  any  statement  of  the  law  to 
be  dedaced  from  the  cases  cited  to  ns  by  the 
petitiouers,  Is  broad  enough  to  support  the 
proposition  that  where  a  statute  specially 
incorporating  a  society  has  been  repealed. 
It  is  re-enacted  by  an  act  making  an  appro- 
priation for  the  benefit  of  such  society.  As- 
suming that  such  an  appropriation  as  this 
may  lawfully  be  made,  and  that  the  recipient 
pointed  out  by  the  act  exists,  it  might  force- 
fully be  urged  that  the  provision  that  the 
society  disburse  the  money  "to  enable  it  to 
carry  on  its  work  and  duties  in  the  manner 
provided  for  and  set  forth  In  Act  No.  53  of 
the  Nineteenth  Legislative  Ass^ubly"  serves 
to  re-enact  that  act  to  the  extent  of  fixing  the 
manner  of  dlsbursemeut  and  defining  the 
purpose  of  the  appropriation;  but  certainly 
It  can  operate  no  further.  The  fact  that  the 
L^slature,  In  the  belief  that  a  corporation 
exists,  makes  an  appropriation  for  it  and 
provides  how  the  appropriation  shall  be  dis- 
bursed, cannot  serve  to  revive  the  corpora- 
tion if  in  fact  it  has  ceased  to  exist.  Fur- 
thermore, the  act  of  Congress  of  July  30, 
1880  (1  Supp.  Rev.  St  U.  S.  1874-1891,  p, 
503,  c.  818),  familiarly  known  as  the  "Harri- 
son Act,"  provides  as  follows:  "That  the 
Legl<;latiires  of  the  territories  of  the  United 
States  •  •  •  shall  not  pass  local  or  spe- 
cial laws  in  any  of  the  following  enumerated 
cases,  that  is,  to  say:  •  •  •  Granting  to 
any  corporation,  association  or  individual 
any  special  or  exclusive  privilege.  Immunity 
or  franchise  whatever.  In  all  other  cases 
where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted  In  any  of  the 
territories  of  the  United  States  by  the  ter- 
ritorial Legislatures  thereof."  If  Act  53  of 
the  Nineteenth  Legislative  Assembly  is  to 
be  construed  as  an  act  reincorporating  this 
society.  It  was  a  special  law  In  a  case  where 
the  general  incorporation  laws  are  appli- 
cable ;  and  moreover  was  an  act  granting  to 
a  corporation  a  special  franchise.  Manifest- 
ly, It  was  obnoxious  to  the  Harrison  act,  in 
so  far  as  It  attempted  to  confer  additional 
powers  and  duties  upon  the  society;  there- 
fore, the  act  was,  at  least  In  port,  void. 

Petitioners  and  respondent,  In  presenting 
their  views,  have  proceeded  upon  the  theory 
that  the  society  was  reincorporated  by  Act 
53  of  the  Nineteenth  Legislative  A8.«enibly 
and  survives  or  falls  with  that  act.  The 
several  subsequent  appropriation  acts  set 
forth  in  the  application  refer  to  this  act  as 
an  act  "Incorporating  such  society  and  mak- 
ing it  the  trustee  of  the  territory."  It  is  to 
be  observed,  however,  that  Act  03  does  not 
purport  to  reincorporate  this  society,  but 
purports  to  change  the  name  of  a  society  In- 
corporated In  1884  under  the  general  laws  of 
the  territory  of  Arizona  as  the  society  of 
Arizona  Pioneers,  and  to  add  to  its  powers 
and  duties.  It  may  well  merit  determination 
whether  the  Society  of  Arizona  Pioneers  may 
not  lawfully,  receive  the  appropriation  made 


by  the  Twenty-Third  Legislative  Assembly, 
and  withheld  by  the  Territorial  Auditor;  but 
we  are  precluded  from  directing  our  inquiry 
to  this  point,  by  reason  of  the  failure  of  the 
petitioners  to  set  forth  facts  sufficient  for 
its  determination.  No  showing,  whatever.  Is 
made  of  the  powers  conferred  upon  the  so- 
ciety by  its  articles  of  Incorporation.  As 
pointed  out.  Act  53,  supra,  in  so  far  as  It 
attemi)ta  to  confer  additional  powers  upon 
that  society.  Is  Invalid.  Therefore^  the  only 
powers  possessed  by  It  are  those  conferred 
by  Its  articles.  If  it  does  not  possess  under 
them  such  general  powers  as  would  enable 
it  to  accept  and  perform  the  trust  Imposed, 
In  accordance  with  Its  terms,  its  acts  in  at- 
tempting to  do  so  would  be  ultra  vires.  It 
seems  to  us,  for  example,  quite  manifest  that 
a  corporation  organized  solely  to  conduct  a 
manufacturing  business  cannot  be  made  the 
instrument  of  the  Legislature  to  disburse 
public  funds.  Inasmuch  as  every  intend- 
ment must  be  against  the  petitioners  in  this 
case,  we  cannot  assume  that  the  society  is 
qualified  to  administer  the  trust  sought  to 
be  Imposed.  In  view  of  this  defect  in  the 
complaint,  it  is  imuccessary  to  determine 
whether,  in  any  event,  a  private  corporation 
can  be  made  the  agent  of  the  public  In  the 
disbursement  and  administration  of  an  ap- 
propriation from  the  public  funds. 

The  demurrer  to  the  application  is  sus- 
tained. 

KENT,  C.  J.,   and   SLOAN,  DOAN,  and 
CAMPBELL,  JJ.,  concur. 


LANNINO  V.  GAY. 
(Supreme  Court  of  Kansas.    July  Term,  1904.) 

Wills— Probate— Right  to  Contest  Execu- 
tion OF  Will— Estoppel, 

A  legatee  accepting  a  legacy  under  a  will, 
with  knowledge  of  the  circumstances  surround- 
ing its  attestation,  cannot  afterwards,  on  tendpr- 
ing  back  what  he  has  received,  attack  the  suffi- 
ciency of  its  execution. 

[Ed,  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  §S  556,  557.] 

On  petition  for  rehearing.    Dented. 
For  former  opinion,  see  78  Pac.  810. 

PER  CURIAM.  Counsel  for  plaintiff  In 
error,  in  their  petition  for  rehearing,  assert 
that  the  only  question  involved  in  tlie  pro- 
ceeding in  error  was  whether  plaintiff  below 
was  estopped,  by  accepting  a  legacy,  from 
contesting  the  will.  They  say  that  the  ques- 
tion whether  the  will  was  void  by  reason 
of  the  husband's  being  a  witness  was  not 
before  this  court  In  the  brief  of  counsel 
for  plaintiff  in  error  there  are  10  printed 
pages  devoted  to  the  question  of  the  com- 
petency of  Frank  V.  Gay  as  an  attesting 
witness  to  the  will,  with  many  Authorities 
cited.  Again,  counsel  for  plaintiff  in  error  In 
their  reply  brief  took  up  the  question  of  the 
disqualification  of  the  husband  and  wife  to 
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testify  for  or  against  each  other,  and  cited 
authorities.  The  question  was  argued  orally 
by  both  parties,  and  the  court  considered  It 
as  properly  Involved. 

We  have  gone  over  the  record  again,  and 
think  that  the  second  conclusion  of  law — that 
Lannlng  was  estopped,  by  accepting  a  legacy, 
from  raising  the  question  of  Insufficiency  of 
the  attestation  and  probate  of  the  will — is 
sustained  by  the  evidence.  The  law  would 
not  permit  a  legatee,  with  the  knowledge 
possessed  by  Lianning  of  the  circumstances 
surrounding  the  attestation  of  the  will,  to  ac- 
cept a  legacy  under  it  and  afterwards  attack 
Its  sufficiency,  after  tendering  back  what  he 
had  received. 

The  petition  for  rehearing  Is  denied. 


SMYSER  et  al.  v.  FAIR, 

(Suprome  Court  of  Kansas.    March  10,  1900.) 

1.  Contracts— Construction. 

The  law  will  not  innily  a  relation  between 
parties  contrary  to  their  agreement  covering 
the  subject. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  f,  7.30.] 

2.  Notice— 'Waiver— IlKKKCT. 

A  party  cannot  be   heard   to   say   that  a 
notice  which  lie  expressly  waived  was  not  given. 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Notice,  %  15.1 

3.  Tbial— General  Verdict. 

Where  a  party  desires  a  general  verdict 
as  well  as  special  Cndings,  he  must  ask  for 
it  before  the  jury  to  which  he  submitted  his 
case  is  discharged. 

Error  from  District  Court,  Reno  County; 
W.  II.  r^wis.  Judge. 

Action  by  D.  J.  Fair  against  W.  C.  Sniyser 
and  another.  lYoin  a  judgment  In  favor  of 
plaiiiticr,  defendants  bring  error.    Affirmed. 

Geo.  A.  Vandeveer  and  F.  Jj.  Martin,  for 
plaintiffs  in  error.  Prigg  &  Williams,  for  de- 
fendant in  error. 

PER  CURIAM.  In  addition  to  the  advi- 
sory findings  of  the  jury  the  court  made  find- 
ings of  its  own  which  bring  to  the  supiiort  of 
the  judgment  all  the  facts  and  all  the  infer- 
ences of  fact  derivable  from  the  evidence 
most  favorable  to  the  plaintiff,  even  although 
opposed  by  strong  evidence  to  the  contrary. 
The  findings  of  the  jury  themselves  entirely 
preclude  the  notion  that  the  attempted  re- 
turn of  the  windows  can  be  tacked  to  the  ten- 
der of  the  $2.'>0  so  as  to  make  a  legal  tender 
of  payment  of  the  balance  due  the  plaintiff. 
The  transaction  amounted  to  no  more  than 
a  belated  attempt  to  return  damaged  prop- 
erty to  a  vendor  on  the  groimd  that  It  did  not 
comply  with  the  contract  of  sale.  The  record 
contains  ample  evidence  to  support  Fair's 
position  that  be  was  under  no  legal  duty  to 
receive  and  give  credit  for  the  windows  when 
Smith  brought  them  back,  and  Bmyser  Is 
clearly  chargeable  with  them  If  he  Is  the 
principal  del)tur.    The  evidence  and  fludlngs 


are  that  Smyser  was  not  a  surety  at  nil  but 
that  he  agreed  to  pay  for  the  material  for  his 
house  himself.  The  law  will  not  Imply  a  re- 
lation between  parties  contrary  to  their  agree- 
ment covering  the  subject  First  Nat.  Bank 
of  Concordia  v.  Mcintosh  &  Peters  (opinion 
file!  Jan.,  1906)  U  Pac  535.  The  case  is 
quite  like  that  of  Carney  Bros.  v.  Cook,  80 
Iowa,  747,  45  N.  W.  919,  and  bears  no  resem- 
blance to  Fisher  v.  Stockebrand,  26  Kan.  .T^m. 
Smyser  cannot  be  heard  to  say  that  a  notice 
was  not  given  which  he  expressly  waived, 
and  If  he  desired  a  general  verdict  he  should 
have  asked  for  It  before  the  Jury  to  which  he 
submitted  his  case  was  discharged. 

The    Judgment   of   the   district   court   is 
affirmed. 


MISSOURI   P.\C.   RT.   CO.   r.   PERU-VAX 

ZANDT  IMPLEMENT  CO. 
(Supreme  Court  of  Kansas.     March  10,  1900.) 

1.  Carriers— Delat    in     Shipment- Action 
BY  Consignee. 

When  property  baa  been  consigned  by 
the  general  owner  to  an  agent,  who  has  a  special 
interest  therein  as  factor,  or  commission  agent, 
and  the  goods  so  consigned  are  negligently  de- 
layed in  transit  and  converted  by  the  carrier,  so 
that  sales  tliereof  previously  made  by  the  con- 
signee are  canceled  and  lost,  such  consignee  may 
maintain  an  action  in  its  own  name  against  the 
carrier  for  the  recovery  of  damages  on  account 
of  such  lost  commission,  and  also  for  the  valnc 
of  the  property  converted. 

[Ed.    Note. — For  cases   in  ooint,   see   vol.   0, 
Cent.  Dig.  Carriers,  §§  26G~2C!).] 

2.  Same— Payment  of  Freight — Co.vveesio.n. 

When  a  common  carrier  negligently  de- 
lays the  delivery  of  goods,  so  that  the  damages 
occasioned  by  snch  delay  exceed  the  amount  of 
freight  due  for  the  transportation  of  such  goods 
tiie  consignee  may  rightfully  demand  the  delivery 
of  the  goods  without  payment  of  freiglit.  and  a 
refusal  by  the  carrier  to  surrender  jMssession 
upon  such  demand  is  wrongful  and  amounts  to 
a  conversion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  iiii  4.35,  KS,  870.] 

3.  Same— Delay  in  Delivery— Notice  of  Ef- 
fect. 

('ommon  carriers  are  supposed  to  take 
notice  of  such  natural  events  as  are  familiar 
to  ordinary  people.  They  will  be  held  to  a 
knowledge  of  seed  time  and  harvest  and  the  gen- 
eral customs  relating  thereto  in  the  territory 
where  they  do  business.  A  common  carrier,  that 
on  June  12,  1903.  received  at  the  factory  in  Port 
lluron,  Mich.,  tliresUing  machines,  consigned  to 
an  implement  dealer  of  Hutchinson,  Kan.,  to  be 
delivered  at  Teamed.  Kan.,  with  stopover,  to 
partly  unload  at  Seward,  Kan.,  will  be  deeme<l 
to  iiave  notice  that  such  machines  are  for  im- 
mediate sale,  if  not  already  sold,  and  that  a  de- 
lay of  deliverv  until  the  entire  thresliiug  season 
has  passed  will  defeat  the  purpose  of  shipment. 

4.  Same— Measure  of  Damages. 

An  action  was  brought  against  a  com- 
mon carrier  by  the  consignee  of  threshing  ma- 
chines. On  the  trial  it  appeared  that  the  plain- 
tiff liad  sold  the  macliines  as  agent  for  the  con- 
signor, and  was  entitled  to  receive  out  of  the 
proceeds  of  the  sale  a  commission  of  4Q  per  cent, 
of  the  price  for  which  the  sale  was  made.  It 
also  appeared  that  the  carrier  negligently  de- 
layed the  delivery  of  the  goods  until  the  sales 
were  for  that  reason  canceled,  and  the  commis- 
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•ion  thereby  lost.  It  further  appeared  that  the 
carrier  converted  the  machinery  to  its  own  use. 
An  action  was  brought  to  recover  for  the  loss 
of  commission  and  the  value  of  the  property 
converted.  Held,  that  the  price  for  which  the 
sale  had  been  made  was  the  proper  meaiiure  of 
damages  in  such  action. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  i  451.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reuo  County; 
P.  J.  Galle,  Judge. 

Action  by  the  Peru-Van  Zandt  Implement 
Company  against  the  Missouri  Pacific  Rail- 
way Company.  Judgment  for  plaintiff.  De- 
fendant brings  error,    affirmed. 

Tbe  Port  Huron  Engine  &  Thresher  Com- 
pany, of  Port  Huron,  Mich.,  manufactures 
Tbresbtng  machines  and  sells  tbem  tbrough- 
out  the  country  tbrougta  local  agents.  The 
plaintiff,  defendant  in  error,  is  Its  ageut  at 
Hutchinson,  Kan.  By  the  contract  of  agency, 
it  is  the  duty  of  tbe  Peru- Van  Zandt  Imple- 
ment Company,  to  advertise,  introduce,  and 
sell  the  machines  to  those  desiring  to  pur- 
chase, and,  when  a  sale  Is  made,  an  order  is 
taken  from  tbe  purchaser.  In  writing,  direct- 
ing tbe  Port  Huron  Company  to  ship  the 
machinery  desired,  stating  price,  manner  of 
payment,  and  other  particulars  constituting 
the  conditions  of  sale,  which  order  is  signed 
by  tbe  purchaser  and  delivered  to  the  local 
jigeut  This  order  is  forwarded  to  the  Port 
Huron  Company  by  tbe  agent  making  the 
wile.  Upon  this  oi-der  the  machinery  is 
shipped  by  the  designated  route,  consigned  to 
tbe  local  ageut.  It  is  tbe  duty  of  the  agent 
to  receive  tbe  machinery  and  bold  possession 
thereof  until  payment  Is  made  or  secured  as 
iitipnlate<l  in  the  order  of  the  buyer.  In 
completing  the  sale  tbe  a^ent  takes  In  pay- 
ment cash,  notes,  mortgages,  or  other  security 
us  directed,  but  delivers  the  machinery  only 
after  tbe  sale  has  been  approved  by  the  Port 
Huron  Company.  Until  such  approval  and 
delivery,  tbe  title  to  the  machinery  does  not 
pass  from  the  seller.  The  Peru-Van  Zandt 
trompany  receives  for  its  services  In  making 
<«ucb  sales  a  commission  of  40  per  cent  of 
tbe  selling  price.  If  any  machinery  is  taken 
back,  or  returned,  the  local  agent  takes 
<-barge  thereof  and  may  resell  it,  and  receive 
«  commission  therefor.  The  local  ageut  pays 
all  exiH'iises  Incident  to  tlie  sales  made.  Tbe 
I»nyer  pays  the  freight.  In  addition  to  tbe 
price  stipulated  for  tbe  machinery.  Where 
]>ayment  is  made  by  the  purchaser  with 
notes,  c-ollectiou  Is  made  by  the  agents,  and 
out  of  the  proceeds,  tbe  commission  is  de- 
<lucte<l.  Tlie  commission  always  conies  out 
of  the  pro<-eeds  of  each  sale  when  collected. 
Tbe  I'eru-Van  Zandt  Company,  under  this 
«>ini>loyment.  sold  two  machines  for  the  aggre- 
ftate  sum  of  $020,  and  took  from  tbe  purchas- 
«Ts  written  orders  therefor,  wlilch  were  duly 
forwarded  to  the  Port  Huron  Company.  Up- 
on re<-«'lpt  of  tlie  orders,  tbe  machines  were 
»liippe<I  over  the  road  of  the  plaintiff  in  error, 
consigned  to  the  Peru-Van  Zandt  Implement 


Company,  at  Larned,  Kan.,  with  stopover  to 
partly  unload  at  Seward,  Kan.,  being  the 
points  where  the  purchasers  lived.  Tbe  bill 
of  lading  contained  nothing  to  indicate  the  re- 
lation existing  between  the  consignor,  tbe 
Port  Huron  Company,  and  the  consignee, 
whether  that  of  vendor  and  vendee,  or  princi- 
pal and  agent  The  machines  were  shipped 
June  12,  1!)03,  and  in  ordinary  course  would 
have  arrived  at  destination  within  10  days, 
but  on  account  of  negligent  delays  they  did 
not  arrive  until  some  time  in  tbe  month  of 
August,  long  after  the  threshing  season  had 
closed  and  the  sale  contracts  had,  for  that 
reason,  been  canceled.  By  the  contract  of 
shipment,  the  freight  was  payable  before  de- 
livery of  machinery  to  consignee.  Tbe  con- 
signee declined  to  pay  tbe  freight,  claiming 
that  tbe  damages  suffered  on  account  of  de- 
lay far  exceeded  the  amount  of  the  freight 
bill.  Tbe  carrier  refused  to  deliver  the  goods 
until  the  freight  was  paid.  Thereupon  the 
defendant  in  error  demanded  that  tbe  ma- 
chinery be  delivered  to  It  without  payment  of 
freight,  and,  upon  refusal,  commenced  this 
suit.  The  demand  was  made  In  tbe  uame  of 
tbe  Port  Huron  Company,  by  the  Peru-Van 
Zandt  Company  as  agent.  Tbe  petition  al- 
leges that  tbe  plaintiff  is  tbe  ageut  and  fac- 
tor of  the  Port  Huron  Company,  and  avers 
the  facts  constituting  their  relationship,  sub- 
stantially as  hereinbefore  set  forth.  In  the 
first  cause  of  action  tbe  plaintiff  asks  judg- 
ment for  tbe  amount  of  commission  lost  by 
It,  and  in  tbe  second  cause  of  action  it  de- 
manded Judgment  for  tbe  value  of  tbe  ma- 
chines. The  carrier  retained,  and  still  keeps, 
possession  of  tbe  machbies.  The  plaintiff 
recovered  Judgment  for  tbe  price  for  which 
the  machines  were  sold.  Plaintiff  in  error 
brings  tbe  case  here  for  review. 

Prigg  &  Williains,  J.  H.  Richards,  and  C.  E. 
Benton,  for  plaintiff  in  error.  Geo.  A.  Van- 
deveer  and  F.  L.  Martin,  for  defendant  in 
error. 

GR.WKS,  J.  (after  stating  the  facts).  Many 
assignments  of  error  have  been  presented, 
but  they  are  sulMstantially  covered  by  three: 
(1)  It  Is  insisted  that  tbe  plaintiff  has  no 
Interest  in  tlie  machinery  in  controversy,  and. 
tlierefore,  cannot  maintain  an  action  for  Its 
<'onvei*sioii:  (2)  that  the  proper  measure  of 
damages  In  case  of  a  recovery  is  tbe  differ- 
ence between  the  market  value  of  tbe  ma- 
chinei-y  at  the  time  and  place  of  delivery,  and 
tbe  market  value  thereof  when  it  in  fact  ar- 
rived at  such  place;  (3)  that  damages  for  loss 
of  commission  cannot  be  recovered,  because  a 
sale  of  the  property  was  not  within  the  con- 
teiniihition  of  the  parties  when  shlpmeni:  was 
made. 

Concerning  the  first  proposition,  there  la 
considerable  confusion  among  the  authorities 
as  to  whetlier  the  consignee  or  consignor  is 
the  projier  party  plaintiff  In  an  action  against 
a  carrier,  but  the  rule  that  a  suit  for  the  con- 
version of  goods  must  be  brought  by  the  owner, 
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or  onebaTlngabeneflcIal  Interest  In  tne  prop- 
erty converted,  seems  to  be  fairly  well  estab- 
lished. Hutchinson  on  Carriers,  H  731-734; 
6  Cye.  510;  Woods'  Brown  on  Carriers,  §  599. 
The  couslgnee  Is  alwaj's  presumed  to  possess 
the  necessary  ownership,  until  the  contrary  Is 
shown.  Ray  on  Carrlere  of  Freight,  p.  lOOC; 
Griffiths  V.  Ingledew,  (5  Serg.  &  R.  (Pa.)  429, 9 
Am.  Dec.  444;  Smith  v.  Lewis,  3  B.  Mon.  (Ky.) 
229;  Arbuckle  v.  Thompson,  37  Pa.  S.  170; 
Pennsylvania  Co.  v.  Poor,  103  Ind.  5.53, 3  N.  E. 
253.  The  ownership  need  not  be  extensive.  An 
agent,  factor,  broker,  bailee  or  other  person 
having  rights  In  the  property  to  be  protected, 
may  maintain  an  action,  and  recover  both  for 
himself  and  the  general  owner.  Chamber- 
lain V.  West,  37  Jllnn.  54,  33  N.  W.  114;  Har- 
rington V.  King,  121  Mass.  2C9;  Finn  v.  Rail- 
road, 112  Mass.  524,  17  Am.  Rep.  128;  Green 
V.  Clarke,  12  N.  Y.  343;  Railroad  v.  Mower, 
70  Me.  251. 

We  think  the  plaintiff  In  this  case  had 
sufficient  Interest  In  the  property  to  enable  It 
to  maintain  this  action.  In  Railroad  v.  Mower, 
supra,  a  case  very  similar  to  this,  the  court 
said:  "Ordinarily,  when  a  plaintiff  sustains 
his  action.  It  is  presumed  that  the  whole 
amount  of  damages  recovered  will  belong  to 
him.  In  fact,  the  Injury  to  him  or  to  his 
property  is  the  measure  of  the  damages. 
But,  while  this  is  the  general  rule,  there  are 
exceptions,  not  to  the  extent  or  measure  of 
damages,  but  to  the  interest  the  plaintiff  may 
have  in  them.  It  Is  true  that  an  action  can- 
not be  maintained  unless  the  plaintiff  has  an 
Interest  in  the  subject-matter  of  the  suit,  but 
he  may  do  so  when  he  is  not  interested  to 
the  full  extent  of  the  damages  to  be  recov- 
ered. Such  are  the  familiar  cases  of  Injury 
to  property  In  which  tliere  is  a  general  and 
special  owner,  as  bailor  and  bailee,  consignor 
and  consignee,  principal  and  factor.  In  such 
cases  the  action  may  not  be  brought  In  the 
names  of  the  two  Jointly,  but  may  In  the 
name  of  eitiier.  In  the  action  now  in  ques- 
tion the  subject-matter  was  mowing  ma- 
chines, and  parts  of  mowing  machines.  The 
damage  claimed  rests  upon  a  neglect  of  the 
carrier  by  which  the  property  was  improper- 
ly delayed  in  its  transit.  The  fa<rts  show 
that  the  title  to  the  property  was  In  the 
mower  company:  that  it  had  consigned  and 
forwarded  the  machines  to  Dunham  by  virtue 
of  a  contract  under  which  Dunham  was  to 
sell  them  for  a  specified  commission  and  ac- 
count to  the  company  for  them  at  a  spe<'lfled 
price.  Dunham  was  also  to  pay  the  freight. 
This  contract,  while  it  did  not  change  the 
title  In  the  machines  and  pieces,  gave  Dun- 
ham sucli  a  special  property  in  them  as  to 
enable  him  to  maintain  the  action  in  his  owii 
name,  and  the  consignment  and  forwarding 
the  property,  thus  setting  it  apart  and  put- 
ting it  Into  the  hands  of  the  carrier  for  Ills 
benefit,  gave  him  a  constrtictlve  possession 
sufficient  for  that  puri>ose;  and  as  the  Injury 
was  the  result  of  a  single  wrongful  act  to  the 
whole  property  the  damage  could  not  be  ap- 


portioned but  must  all  be  recovered  In  that 
one  action,  the  judgment  In  which  would  be- 
conclusive  against  any  suit  by  the  general 
owner.  Hence,  Dunham,  In  his  suit,  Is  en- 
titled to  recover,  not  only  his  own  damages, 
but  such  as  have  accrued  to  the  mower  com- 
pany as  general  owners.  The  measure  of 
damages  as  held  by  the  court  in  that  case  can 
be  applicable  ui>on  no  other  theory.  If  then 
Dunham  should  receive  the  whole  damage 
recoverable  In  his  suit  he  would  be  entitled 
to  retain  his  own  share,  and  the  balance  he- 
would  hold  as  trustee  ifor  the  mower  com- 
pany." In  the  case  of  Express  Co.  v.  Arm- 
stead,  50  Ala.  352,  it  is  said:  "The  consignee 
of  goods  baa  a  right  to  sue  for  their  loss  by 
the  carrier,  notwithstanding  another  party- 
may  be  the  owner  of  them.  The  obligation 
is  to  deliver  to  him.  Generally  the  property 
vests  in  him  by  the  mere  delivery  to  the  car- 
rier. .41thougU  the  absolute  or  general  own- 
er of  personal  property  may  support  an  ac- 
tion for  any  injury  thereto,  if  he  have  the- 
right  of  immediate  pos-session,  this  does  nof 
necessarily  divest  the  right  of  the  consignee 
to  sue,  notwithstanding  he  has  never  had  the- 
actual  possession." 

A  Judgment  in  favor  of  the  plaintiff  can 
work  no  harm,  as  it  Is  a  bar  to  an  action  for 
the  same  injury  by  the  Port  Huron  Company. 
White  V.  Bascome.  28  Vt  268;  Green  v. 
Clarke,  supra;  Barker  v.  Dement,  9  Gill  (Md.> 
7,  .'>2  Am.  Dec.  670;  LltOe  v.  Fossett,  34  Me. 
545,  56  Am.  Dec.  671.  The  plaintiff  holds  In 
trust  for  the  Port  Huron  Company,  whatever 
remains  of  the  amount  recovered,  after  pay- 
ment of  its  commission.  Chamberlain  ▼, 
West.  Finn  v.  Railroad,  White  v.  Bascome, 
and  Little  v.  Fossett.  snpra.  A  consignee- 
has  a  right  to  withhold  freight  bill  when  lt.<t 
damages  exceed  that  amount,  and  in  such  a 
case  the  refusal  of  the  carrier  to  deliver  the- 
goods  until  the  freight  is  paid  amounts  to  a 
i-onverslon.  5  A.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
232;  Miami  Powder  Co.  ▼.  Port  Royal,  etc.,. 
(S.  C.)  16  a.  E.  339,  21  L.  R.  A.  123;  6  Cye. 
497;  Railroad  v.  Goodholm,  01  Kan.  758.  60 
Pac.  10((6.  The  measure  of  damages  is  com- 
pensation for  the  injury  sustained.  An. 
amount  which  will  place  the  Injured  party  In 
the  same  condition  he  would  have  occupied. 
If  no  loss  had  occurred,  will  satisfy  this  re- 
quirement. If  in  this  case  the  machinery  had 
boon  delivered  according  to  contract,  the 
price  for  which  it  had  been  sold  would  have 
been  realized.  Out  of  this  amount  the  com- 
mission due  the  plaintiff  would  have  been  de- 
ducted. The  freight  would  have  been  paid  by 
the  purchasers  of  the  machinery.  The  selling- 
price  at  place  of  delivery  seems,  therefore,  to 
be  the  true  nipusuro  of  damages.  We  think 
tlie  amount  recovered  in  the  district  court 
fairly  compensates  all  parties  for  the  losses 
sustained.  Out  of  this  amount  the  piaintifC 
win  retain  a  sum  equal  to  the  commission 
lost,  and  must  account  to  the  Port  Huron 
Company  for  the  remainder. 

Finally,  it  is  insisted,  that  a  sale  of  the 


uigitizea  oy  >Jv^v/^iv 


Kan.) 


BARNETT  v.  SCHAD. 


411 


madiinery  was  not  wltUin  tbe  contemplation 
of  tbe  parties  at  the  time  of  shipment,  and 
therefore  commission  Is  not  a  proper  element 
of  damages.  A  railroad  company  must  be 
held  to  know  facts  familiar  to  ordinary  peo- 
ple. It  is  fair  to  assume  that  a  carrier  of 
threshing;  machines  knows  what  tbey  are 
used  for  nnd  that  the  only  purpose  Implement 
dealers  bave  for  shipping  such  property  Into 
the  heart  of  a  great  wheat  country  Is  to  sell 
it.  When  a  slilpment  of  threshing  machines 
is  made  in  June  of  any  year,  tbe  inference 
follows  that,  if  they  are  not  already  told, 
an  iminedtnte  sale  is  intended.  We  think, 
therefore,  that  the  loss  of  commission  is  not 
so  remote  as  to  be  excluded  as  an  element  of 
damage  iu  this  case.  The  general  rule  that 
damages  caused  by  tbe  loss  of  a  sale,  not 
within  the  contemi>latlon  of  tbe  parties,  can- 
not be  received,  has  no  application  to  tbe 
facts  here  shown. 

Xo  error  appearing,  tbe  Judgment  of  the 
district  court  is  affirmed.  Ail  tbe  Justices 
concurring. 


BARNETT  v.  SCHAD.  Sheriff. 
(Supreme    Court    of   Kansas.    April    7,    1906.) 

Action— Commencement— Injunction  . 

Wiiere  the  statutes  authorize  tbe  clerk 
of  a  distrirt  court  to  do  a  certain  act  and 
authorize  the  judge  of  the  Rame  court  to  do 
another  act  and  the  authority  of  each  to  act 
is  dependent  upon  the  previous  action  of  the 
other,  either  may  act  first  and  the  two  acts 
will  be  regarded  in  law  as  done  at  the  same 
time,  provided  the  act  of  the  other  follows 
within  Rurli  reasonable  time  as.  under  the  par- 
ticular circumstaneea  of  the  case,  the  difference 
in  time  may  be  regarded  as  inconsiderable. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick 
Countj-;  Thos.  C.  Wilson,  Judge. 

Action  by  Alice  E.  Rarnett  against  Henry 
Scliad,  sheriff  of  Sedgwick  county,  Kan. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  rcumnded. 

This  action  was  brought  by  plaintiff  In 
error  to  enjoin  tbe  defendant  as  sheriff 
of  Sedgwick  county  from  selllug  land,  which 
she  alleged  was  her  property,  on  an  execu- 
tion issued  against  another  person.  At  tbe 
commencement  of  the  action  a  temporary 
injunctiou  was  allowed  by  tbe  judge  of  tbe 
district  com't.  Afterward  the  court,  on 
motion  of  tbe  defendant,  issued  an  order 
dissolving  such  temporary  injmiction,  and 
tbe  plaintiff  brings  the  cuse  here  for  review 
upon  such  order  of  dissolution. 

Holmes  &  Yankey,  for  plaintiff  In  error. 
I.  P.  Campbell  &  Son,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).  Six 
grounds  were  set  forth  in  the  motion  to 
dissolve  the  temiwrary  Injunction;  the  first, 
fiecond,  third,  and  sixth  of  which  relate  to 
the  failure  to  issue  a  formal  order,  ad- 
dressed   to   tbe   defendant,   and   under  tbe 


seal  of  the  court  The  temporary  order  was 
allowed  at  the  time  of  commencing  the 
action,  and  "Injunction  allowed"  was  in- 
dorsed on  the  summons  which  was  issued 
and  served.  Section  4690,  Geu.  St.  1901. 
But,  it  la  urged  In  defendant's  brief,  tbe 
words  "Injunction  allowed"  were  not  In- 
dorsed by  the  clerk,  but  were  written  on 
the  summcms  by  plaintiff's  attorney.  In  the 
absence  of  any  evidence  on  tbe  subject,  it 
must  be  presumed  tbe  indorsement  was 
made  by  the  clerk.  A  forgery  will  not  be 
presmued.  It  follows  that  tbese  grounds 
for  dissolution  should  have  been  overruled. 

Tbe  fourth  and  fifth  grounds  of  tbe  mo- 
tion were  really  one,  and  it  was  that  tbe 
verified  petition  was  not  filed  with  tbe  clerk  be- 
fore it  was  presented  to  the  judge  for  the  al- 
lowance of  tbe  order.  The  principal  contro- 
versy on  tbe  bearing  seems  to  have  been 
wbetber  the  order  was  made  by  the  Judge  Im- 
mediately before  tbe  filing  of  tbe  petition  or 
immediately  thereafter.  Much  evidence  pro 
and  con  was  introduced  and  we  assume  from 
the  ruling  of  the  court  that  it  found  this  issue 
in  favor  of  the  defendant.  It  Is  not  with- 
in our  province  to  weigh  tbis  evidence,  and 
we  disregard  it  as  immaterial,  except  so  far 
only  as  there  is  no  c-onflict.  The  uncontro- 
verted  evidence  shows  that  tiie  plaintiff,  with 
ber  attorney,  appeared  in  tbe  clerk's  office 
about  tbe  time  tbe  court  opened  in  the  adjoin- 
ing n)oni  of  the  courthouse,  and  the  clerk  be- 
ing absent,  tlie  attorney  presented  the  petition 
to  the  deputy  clerk  and  requested  him  to 
swear  tbe  plaintiff  to  tbe  same,  which  he 
did,  she  subscribed  her  name  to  tbe  oath, 
and  be  affixed  bis  jurate  and  seal.  The  at- 
torney either  did  or  did  not  request  tbe 
deputy  to  file  the  i)aper,  but  immediately 
took  tlie  same  to  tbe  judge  and  requested 
bim  to  allow  the  order,  which  was  done, 
nnd  immediately  thereafter  tlie  attorney  re- 
turned tbe  snnie  to  the  deputy  clerk  when 
the  papers  were  marked  "I'lled,"  Including 
a  pre<-ipe  for  summons.  An  injunction  bond 
was  flle<l,  security  for  costs  glveu,  and  sum- 
mons issued  and  Indorsed  as  before  stated. 
Tbe  statute  (section  4086,  Gen.  St.  1001)  pro- 
rides:  "Tlie  injtmction  may  be  granted  at 
tbe  time  of  commencing  tbe  action.  •  •  •" 
Section  4487  provides:  "A  civil  action  may 
be  commenced  in  a  court  of  record  by  filing 
in  the  office  of  the  clerk  of  the  proper  court 
a  petition  and  causing  a  summons  to  be 
lRsue<1  thereon."  If  the  i>etitlon  la  used 
as  tbe  evidence  upon  which  the  injunction 
order  Is  obtained,  the  filing  thereof  and  the 
order  thereon  cannot  well  be  made  at  the 
same  Instant  of  time.  Neither  is  it  requi- 
site. 

It  is  urged  that  a  Judge  has  no  Jurisdic- 
tion to  make  any  order  except  in  an  action 
actually  pending  and  tbis  may  oe  admitted 
as  tlie  general  rule.  Under  tbe  facts  of  this 
rase,  however,  the  concurrence  of  the  grant- 
ing of  tbe  order  and  of  tbe  commencement 
of  the  action  being  practically  simultaneouB 
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will  be  regarded  as  actually  simultaneous. 
Since  the  granting  of  the  order  Is  entirely 
Ineffective  until  the  order  Is  Issued  and 
served  or  until  a  siunmons  with  the  Indorse- 
ment "Injunction  allowed''  Is  Issued  and 
served  the  rights  of  a  defendant  cannot  be 
affected  even  if  the  allowance  of  the  order 
in  fact  precedes  the  filing  of  the  petition 
by  a  moment's  time.  Further,  it  may  be 
said,  the  law  necessitates  the  granting  of 
the  injunction  before  the  commencement  of 
the  action.  Procuring  the  Issuance  of  a 
summcHis  Is  as  essential  to  the  commencing 
of  an  action  as  is  the  filing  of  a  petition, 
and  the  indorsement  "Injunction  allowed" 
should,  if  desired,  be  made  upon  the  sum- 
mons at  the  time  it  is  issued.  If  this  were 
done  before  the  Judge  or  court  had,  in  fact, 
granted  the  injunction,  another  objection, 
with  equal  force,  might  be  based  there- 
on. While  the  act  of  the  Judge  and  the  act 
of  the  clerk  must,  of  necessity  be  separated 
by  some  Inconsiderable  interval  of  time,  the 
law  regards  both  acts  as  done  at  the  same 
time,  regardless  of  which  precedes  the 
other. 

The  order  of  the  district  court  dissolving 
the  temporary  injunction  is  reversed,  and 
the  case  Is  remanded.  All  the  Justices  con- 
curring. 


KANSAS  CITY  SOUTHERN  RY.  CO.  t. 

FIELDS   &    SLAUGHTER   CO. 

(Supreme    Court   of   Kansas.    April   7,    190G.) 

ArPEAi/— Review— New  Tkial. 

This  court  will  not  reverse  an  order  of  the 
trial  court  granting  a  new  trial,  unless  the 
record  bIiows  the  order  was  clearly  and  manifest- 
ly in  vioiatiou  of  some  principle  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  38(J0-;J87C.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Crawford 
County;   VV.  L.  Simons,  Judge. 

Action  by  the  Fields  &  Slaughter  Company 
against  Forrester  Bros.  Judgment  for  plain- 
tiff, and  garnishee  summons  issued  against 
the  Kansas  City  Southern  Railway  Company. 
Verdict  for  garnishee  wa.s  set  aside  and  a 
new  trial  oi-dered,  and  the  garnishee  brings 
error.    Affirmetl. 

Cvrus  Crane,  W.  J.  Watson,  and  S.  W. 
Moore,  for  plaiutiff  in  error.  I'aul  F. 
Coste  and  J.  M.  Wayde,  for  defendant  In 
error. 

GREENE.  J.  The  Fields  &  Slaughter 
Company  obtained  a  Judgment  against 
FoiTester  Bros,  to  satisfy  which  they  gar- 
nished the  Kansas  City  Southern  Railway 
Company.  It  answered  tliat  it  was  not  In- 
debted. Upon  this  answer  the  Fields  & 
Slaughter  Company  toolc  issue.  The  Jury 
returned  a  v<'rdict  for  the  garnisliee.  Upon 
application  of  the  i>luintlff  tiie  verdict  was 
set  aside  and  a  new  trial  ordere<l.  Tlie  gar- 
nishee i>rosecutes  error  to  reverse  this  order. 


There  were  no  pleadings,  consequently 
the  contentions  of  the  parties  can  only  be  as- 
certained from  the  statements  made  by 
counsel,  and  the  questions  which  appear  to 
have  been  tried.  From  these  it  api>ear8  that 
the  Fields  &,  Slaughter  Company  claime«l 
that  Forrester  Bros,  were  engaged  in  buylu;; 
and  shipping  corn  and  oats;  that  about 
September  27,  1901,  they  entered  Into  a  con- 
tract with  certain  railroads  running  between 
Omaha  and  Council  Bluffs  and  other  common 
northern  points  to  Kansas  City,  called  the 
northern  connecting  lines,  and  with  the 
Kansas  City  Southern  Railway  Company, 
for  the  transportation  of  com  and  oats  from 
Council  Bluffs  and  other  common  points  on 
these  roads  to  Kansas  City  and  over  the 
Kansas  City  Southern  to  Shreveiwrt,  Iji.. 
and  other  common  points  in  the  south,  at  a 
rate  of  16Mt  cents  per  hundred  weight:  that 
the  Kansas  City  Southern  agreed  to  accept 
as  its  proportion  of  this  rate  8  cents  per 
hundred:  and  agreed  to  ship  the  corn  over 
its  line  from  Kansas  City  at  the  rate  of  S 
cents  per  hundred;  that  Forrester  Bros, 
commenced  to  ship  the  corn  about  the  1st  of 
October,  1901,  and  continued  shipping  until 
February,  1902;  that  the  Kansas  City  South- 
ern charged  8  cents  per  hundred  until 
October  Slst,  after  that  it  raised  the  rate  to 
10  cents,  and  subsequently  to  14  cents:  that 
Forrester  Bros,  paid  this  excess  amounting 
to  about  $10,000.  Therefore  it  was  claimed 
tliat  the  Kansas  City  Soutliern  was  indebted 
to  Forrester  Bros,  for  this  excess.  It  was 
this  allegcil  Indebtedness  of  the  Kansjis  City 
Southern  to  Forrester  Bros,  that  the  Fields 
&  Slaughter  Company  were  attempting  to 
apply  npon  their  Judgment  against  Forrester 
Bros. 

Tlie  Kansas  City  Southern  denied  that  Ithad 
ever  made  a  contract  with  Forrester  Bros, 
or  any  one  representing  them  for  the  ship- 
ment of  corn  and  oats  from  Kau.S)«s  City  to 
Shreveport  or  other  common  points  at  ei>;lit 
cents;  but  claimed  that  during  the  months 
of  Septenil>er  and  October,  1901,  it  had  de- 
clared and  published  a  rate  of  10  cents  per 
hundred  pounds  on  corn  and  oats  from 
Kansas  City  to  Shreveport,  Texarkana,  and 
other  common  southern  points  and  that  this 
rate  had  been  filed  with  the  Interstate 
Commerce  Commission  at  Washington,  as  re- 
quired by  the  Interstate  commerce  act,  and 
that  this  rate  was  in  force  until  October  31  st, 
about  which  time  it  changed  its  schedule  and 
advanced  the  rate  to  14  cents,  which  rate 
was  also  published,  and  filed  with  the  Inter- 
state Commerce  Commission;  that  If  any 
contract  existed  by  which  Forrester  Bros, 
were  to  receive  a  special  rate  lower  than 
that  so  declared  and  published,  such  contract 
would  be  in  violation  of  the  interstate  com- 
merce act  and  void.  It  was  also  contended 
by  the  garnishee  that  its  only  agreement  con- 
cerning the  shipment  of  corn  and  ojits  com- 
ing to  it  over  the  northern  connecting  lines 
was  made  with  one  Shauffler,  trnflic  agent 
for  such  lines,  by  which  it  agreed  to  divide 
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tbe  snm  of  the  two  local  rates  with  the 
northern  connecting  lines,  on  a  more  advan- 
tageons  basis  for  tbe  northern  lines  than  its 
proportion  of  tbe  two  local  rates;  that  no 
time  was  fixed  for  the  expiration  of  this 
agreement  of  the  division  of  the  two  local 
rates  from  the  northern  points  to  tbe  sontfa- 
em  points,  and  that  before  any  grain  was  re- 
ceived by  tbe  Kansas  City  Southern,  tbe 
northern  lines  fomrarded  a  statement  or 
schedule  of  such  division  of  rates  to  the 
Kansas  City  Southern  according  to  which 
the  agreement  was  to  terminate  on  October 
31.  1901;  and  that  none  of  tbe  alleged  over- 
charges were  made  by  tbe  Kansas  City 
Southern  prior  to  that  date. 

It  was  also  contended  by  tbe  garnishee 
that  the  contract  relied  on  by  plaintiff  as  a 
basis  for  its  liability  to  Forrester  Bros,  was 
8o  Indefinite  and  uncertain,  both  as  to  tbe 
quantity  of  grain  to  be  shipped  and  the  time 
within  which  it  should  be  actually  shipped, 
that  It  was  nonenforceable;  and  also  that 
tbe  alleged  contract  If  made  as  claimed  by 
plaintiff  would  be  void  for  want  of  mutu- 
ality In  that  Forrester  Bros,  did  not  agree  to 
ship  any  grain  over  its  line,  and  was  not 
bound  to  do  so.  Another  contention  by  the 
garnishee  was  that  Forrester  Bros,  paid  tbe 
rates  charged  without  protest,  complaint,  or 
objection,  therefore  tbe  payment  was  volun- 
tary. All  of  these  facts  were  passed  upon 
by  tbe  Jury,  which  found  for  tbe  garnishee. 
Upon  a  motion  f<Hr  a  new  trial,  tbe  court  was 
required  to  review  all  of  tbe  evidence  pro- 
duced on  tbe  trial  tending  to  establish  or  re- 
fute these  disputed  facts.  We  are  not  In- 
formed upon  what  grounds  tbe  court  set 
aside  tbe  verdict  and  granted  a  new  trial. 
The  granting  of  a  new  trial  is,  however,  not 
looked  upon  unfavorably  by  the  law  and  It  is 
a  matter  so  largely  within  tbe  discretion  of 
tbe  trial  court  that  this  court  baa  seldom 
found  it  necessary  to  reverse  such  orders. 
The  trial  court,  on  a  motion  for  a  new  trial, 
Is  not  required  to  determine  that  the  party 
applying  has  not  had  a  fair  trial,  but  if  be 
entertains  a  reasonable  doubt  upon  tbe 
<|uc8tion  a  new  trial  may  be  granted.  It  is 
the  purpose  of  the  law  that  every  litigant 
should  have  bis  right  fairly  and  honestly  ad- 
judicated in  accordance  with  Its  rules  and 
forms,  and  that  no  advantage  may  be  taken 
the  matter  of  granting  new  trials  Is  very 
largely  a  matter  of  Judicial  discretion.  Up- 
on an  application  for  a  new  trial  where 
many  material  issues  of  fact  have  been  in- 
volved and  determined  by  the  Jury,  the  trial 
Judge  most  review,  and  welg^  all  the  evi- 
flence  passed  upon  by  the  Jury  and  also  take 
into  consideration  everj'ttaing  transpiring  on 
tbe  trial.  It  may  happen  that  incidents  may 
take  place  on  tbe  trial  which  could  not  be 
put  into  a  record,  and  which  would  fully 
Justify  tbe  court  in  granting  a  new  trial. 
Such  Incidents  cannot  be  made  to  appear  to 
this  court.  For  these  reasons  this  conrt  has 
not  tbe  opportunity  of  knowing  what  indu- 


ced tbe  trial  conrt  to  grant  tbe  new  trial, 
in  tbe  absence  of  a  statement  in  tbe  record. 
It  was  said  In  the  syllabus  of  the  City  of 
Sedan  v.  Church,  29  Kan.  190,  tliat:  "The 
Supreme  Court  will  not  reverse  the  order 
of  the  trial  court  granting  a  new  trial  un- 
less the  Supreme  Court  can  see  beyond  all 
reasonable  doubt  that  the  trial  court  hns 
manifestly  and  materially  erred  with  respect 
to  some  pure,  simple  and  unmixed  question 
of  law,  and  that  except  for  such  error  the 
ruling  of  the  trial  court  would  not  have  been 
made  as  it  was  made,  and  that  it  ought  not 
to  have  been  so  made." 

The  Judgment  Is  affirmed.    All  the  Jus- 
tices concurring. 


GIBSON  ▼.  XRISLER  et  al. 
(Sup!*me    Court   of    Kansas.    April   7.    1900.) 

1.  Taxatios  —  Tax  Deed— Vamditt  —  Pbe- 

BUIflTIONS. 

Where  a  tax  deed  has  been  filed  for  record 
for  more  than  five  years  before  it  is  attacked, 
all  presumptions  are  in  favor  of  the  regularity 
of  the  prior  tax  proceedings. 

[Bd.  Note. — For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Taxation,  {§  1504,  1000.] 

2.  Same. 

Whore  the  only  objection  made  to  such 
deed  is  that  a  statutory  recital  is  omitted  or  in- 
sufficiently stated,  the  deed  will  not  be  de- 
clared void,  if,  by  giving  other  recitals  contained 
therein  fair  and  liberal  constructions,  it  can 
be  said  that  such  omitted  recital  is  fairly  sup- 
plied. 
S.  Same  —  Sale  —  Tax    Certificate  —  Scbse- 

QUENT  DELINQrENT  TAXES. 

Where  lands  have  been  bid  oif  by  the  county 
treasurer  for  the  county  for  delinquent  taxes, 
the  assignee  of  the  tax  sale  certificate  therefor 
is  required  to  pay  only  the  amount  of  taxes. 
costs,  and  charges  which  the  county  treasurer 
should  have  charged  on  the  book  of  tax  sales 
for  unpaid  taxes  under  the  provisions  of  sec- 
tion 70.54  of  the  Oeneral  Statutes  of  1901. 
Subsequent  delinquent  taxes,  not  so  chargeable 
at  the  time  of  tbe  assignment,  are  not  liens 
upon  the  land  within  tbe  meaning  of  the  sec- 
tion. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Crawford  Couft.. 
ty;  W.  li.  Simons,  Judge. 

Action  by  Charles  E.  Oibson  against  Wil- 
liam Trlsler  and  Lloyd  Anderson.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Rossington  &  Smith,  for  plaintiff  in  error. 
D.  H.  Woolley,  for  defendants  In  error. 

GREENE,  J.  This  was  an  action  in  eject- 
ment. The  only  question  reserved  for  our 
determination  is  the  validity  of  tbe  tax  deed 
relied  upon  by  the  defendant  which  bad  been 
of  record  more  than  five  years.  If  this  deed 
Is  valid  on  Its  face,  the  judgment  must  be 
affirmed;  if  invalid,  it  must  be  reversed. 
Tbe  deed,  after  showing  that  the  taxes  on 
the  lots  in  question  were  delinquent  for 
the  year  1892,  and  that  they  bad  been  ad- 
vertised for  sale  for  such  delinquent  taxes 
in  September,  1803,   and  not  having   been 
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sold  were  "therefore  bid  off  by  the  county 
treasurer  for  the  sum  of  $12.82,  contains  the 
following-  recitals:  "And  whereas,  for  the 
sum  of  thirty-one  (31)  dollars  and  fifteen 
(15)  cents  paid  to  the  treasurer  of  said 
Crawford  county  on  the  9th  day  of  April, 
1805,  the  county  clerk  of  said  county  did 
assign  the  certiQciite  of  sale  of  said  prop- 
erty and  all  the  Interest  of  said  county  in 
said  property  to  Crawford  and  McMurray 
of  the  county  of  Crawford,  state  of  Kansas ; 
and  whereas,  the  subsequent  taxes  of  the 
years  1803,  1804.  1895,  amounting  to  the 
sum  of  thirty-eight  (38)  dollars  and  eighty 
(80)  cents,  have  been  paid  by  the  pur- 
chasers as  provided  by  law,  and  whereas, 
three  years  have  elapsed  since  the  date  of 
said  sale  and  the  said  proi^erty  has  not  t)een 
ledeeme*!  therefrom  as  provided  by  law: 
Now,  therefore,  I,  John  Ecker.  county  cleric 
of  the  county  aforesaid,  for  and  In  consid- 
eration of  the  sum  of  sixty -five  (05)  dollars 
and  ninety-six  (fKi)  cents,  taxes,  costs  and 
interest  due  on  said  laud  for  the  years  1802, 
1803,  1804  and  189.">,  to  the  treasurer  paid 
as  aforesaid,  and  by  virtue  of  the  statute  In 
such  case  made  and  provided,  have  granted, 
bargained  and  sold  and  by  these  presents  do 
srant,  bargain  and  sell  unto  the  said  Craw- 
ford and  McSIurray.     ♦    ♦     • " 

The  objection  to  the  deed  Is  stated  by  the 
plaintiff  In  error  as  follows :  "It  is  our  con- 
tention that  under  a  fair  lnteii)retntion  of 
these  recitals,  as  to  j)aynients  made  and 
taxes  existing  on  the  property.  It  is  evident 
that  section  7(>40  of  the  General  Statutes 
of  Kansas.  ]0(»1,  was  not  coniplletl  with. 
Section  7(540  of  the  General  Stiitutes  i»rovIdes 
that  no  certificate  of  sale  shall  be  made  to 
any  person  unless  there  be  i)aid  Into  the 
eonnty  treasury  n  sum  of  money  equal  to  the 
c-ost  of  redenii)tion  at  that  time,  of  any  land 
or  lots  sold  to  the  county  •  *  *  that  In- 
asmuch as  the  land  was  bid  oft  for  taxes 
and  charges  in  Spi)teniber.  1803.  for  $12.82. 
and  the  certificate  of  siile  was  not  assigned 
until  April  0.  180."».  the  Interest  on  this  sum 
at  the  Rbitutory  rate  of  15  per  cent,  would 
i-equire  that  a  ]>nrchaser  of  the  connty's  cer- 
tificate for  the  taxes  of  1802  pay  the  sum  of 
.Sl.">.74.  It  is  likewise  apiwrent  that  the  sul)- 
seqnent  taxes  for  the  years  180;{  and  1804, 
being  past  due  and  a  lien  on  the  laud,  must 
have  bwn  paid  by  the  assignee  of  the  tax 
certificate  In  order  to  entitle  him  to  obtain 
a  good  and  valid  assignment."  Tlie  tax  deed 
recites  that  the  (-ertlflcate  was  assigned  April 
9,  1805.  for  the  sum  of  .$31.1.%  Counsel  ar- 
gue that  this  amount  Is  less  than  the  taxes, 
interest,  and  costs  then  payable  could  pos- 
sibly have  been  since  the  taxes  and  charges 
for  1802  would  at  that  time  amount  to  $1.5.- 
74,  which  deducted  from  the  total  amount 
l)aid.  there  would  remain  on;y  $15.41  to  be 
ariilied  to  the  delinquent  taxes  for  the  years 
180.?.  and  1804.  The  eiTor  into  which  counsel 
have  fallen  is  In  presuming  that  the  assignee 
of  the  certificate  on  April  0,  1805,  was  re- 


quired to  pay  the  delinqnent  taxes  of  1894. 
It  presumptively  appears  f  roaa  the  deed,  that 
the  taxes  for  18^  became  ddinquent  and 
that  the  lots  were  advertised  to  be  sold 
therefor  in  September,  1804,  and  that  the 
county  treasure  charged  such  delinquent 
taxes  and  charges  on  the  book  of  tax  sales 
of  the  year  In  which  the  lots  were  sold  to 
the  county.  Such  taxes  would  thereupon  be- 
come a  lien  upon  the  property  and  the  coun- 
ty could  not  legally  assign  the  certificate  un- 
til snch  taxes  were  paid.  It  also  appears 
that  the  taxes  of  1894  were  delinquent  It 
was  the  duty  of  the  county  treasurer  to  ad- 
vertise such  lots  for  sale  for  snch  delin- 
quent taxes  in  September.  1896,  and  If  the 
county  still  retained  the  certificate  the  coun- 
ty treasurer  should  charge  such  delinquent 
taxes  and  charges  on  the  book  of  tax  sales 
of  the  year  in  which  the  lots  were  sold  to 
the  county.  But  in  this  case,  the  tax  sale 
certificate  was  assigned  April  9, 1895.  There- 
fore the  taxes  of  1804  had  not  been  and 
could  not  have  been  charged  upon  the  book 
of  tax  sales  until  the  lots  had  been  advertls- 
e<l  for  sale,  which  sale  could  not  take  place 
until  September.  189.'5.  When  the  certificate 
was  assigned  the  taxes  for  1894,  although 
delinqnent,  were  not  a  lien  upon  the  lots 
In  the  hands  of  the  county  by  virtue  of  its 
tax  certificate,  and  were  not  collectible  or 
receivable  by  It  under  the  certificate. 

It  Is  also  contended  by  the  plaintiff  In 
error  that  the  deed  Is  void  on  its  face  be- 
cause It  does  not  recite  that  the  lots  were 
bid  off  by  the  county  treasurer  for  the  coun- 
ty. The  recital  is  "Whereas,  at  the  place 
aforementioned  said  property  could  not  be 
sold  for  the  amount  of  the  taxes  and  char- 
ges thereon  and  was  therefore  bid  off  by  the 
county  ti-easurer  of  said  c<ranty  for  the  sum 
of  *  •  • ;  and  whereas,  for  the  sum  of 
•  •  *  paid  to  the  treasurer  of  said  Craw- 
ford county,  »  •  •  the  county  clerk  of 
said  county  did  assign  the  certificate  of 
sale  of  said  property  and  all  the  Interest 
of  said  county  In  said  property."  These  re- 
citnls.  considered  with  the  provisions  of  the 
statute  which  require  the  county  treasurer 
as  such  officer  to  bid  the  unsold  lands  off 
for  the  county,  ai-e  sufficient  to  supply  the 
omission  In  the  deed  of  which  complaint  Is 
made.  They  are  sufficient  to  satisfy  rs 
that  the  county  treasurer  was  not  acting  for 
himself  as  an  individual  when  he  bid  the 
binds  off.  but  that  the  bid  was  for  the  coun- 
ty. And  the  additional  recital  that  the  deed 
was  made  by  the  eoimty  clerk  of  Crawford 
county  to  Crawford  and  McMurray  apjiarent- 
ly  In  pursuance  of  the  purchase  made  by  the 
county  leaves  no  room  to  doubt  that  the 
treasurer  bid  the  land  off  for  the  county. 
Counsel  have,  no  doubt,  been  misled  Into 
making  this  contention  by  the  decision  of 
this  court  in  Penrose  v.  Cooper  (Kan.)  81 
Pac.  489,  which  they  cite  as  authority.  A 
rehearing  was  granted  In  that  case  and  It 
was  subsequently  held  that  :    "Where  a  tax 
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deed  has  been  of  record  for  more  than  fire 
years  It  will  not  be  held  to  be  void  because 
of  the  omission  of  express  recitals  required 
by  the  statute,  if  the  substance  of  such 
omitted  recitals  can  be  supplied  by  Infer- 
ences fairly  to  be  drawn  from  statements 
elsewhere  made  In  the  deed,  by  giving  to 
the  language  employed  a  liberal  Interpreta- 
tion to  that  end."  Penrose  t.  Cooper.  The 
recitals  in  the  deed  in  this  case  are  substan- 
tially those  in  the  deed  under  consideration 
in   Penrose  v.  Cooper,  supra. 

As  we  discover  no  defects  on  the  face  of 
the  deed,  the  judgment  Is  affirmed.  All  the 
Justices  concurring. 


XnSSOCEI,   K.    &   T.   RY.   CO.    v.   WADE. 
(Supreme    Court   of    Kansas.    April   7,    1906.) 

1.  Appeal— Review — Excessive  Damages. 

In  an  action  for  personal  injuries  where 
there  is  testimony  which  would  warrant  the 
allowance  of  damaRea  for  physical  pain,  mental 
anfcuisb,  loss  of  time,  and  ])ermanent  injury, 
and  the  jury  allowed  in  their  general  verdict 
a  sum  not  unreasonable  or  exressive  if  applied 
to  all  the  damageR  Rhown  by  the  testimony,  and 
in  answer  to  special  questions  submitted  by  de- 
fendant in  which  their  attention  is  not  directed 
to  any  of  these  elements  of  damages,  except 
mental  pain  and  anguish,  state  that  the  en- 
tire sum  is  allowed  for  mental  pain  and  anguish 
caused  by  the  injury,  the  court  cannot  say 
that  the  failure  to  allow  anything  for  the  other 
elements  of  damages  is  an  indication  that  the 
jury  were  influenced  by  passion  or  prejudice, 
or  that  the  sum  allowed  is  excessive. 

2.  Trial— Remahks  or  Counsel. 

Certain  remarks  of  counsel  in  argument  be- 
foro  the  jury  considered,  and  held  to  have  been 
proper. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Cherokee  Coun- 
ty;  W.  B.  Glasse,  Judge. 

Action  by  Frank  M.  Wade  against  the  Mis- 
Rouri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

John  Madden,  W.  W.  Brown,  and  R.  W. 
Blue,  for  plaintifF  in  error.  Charles  Stevens 
and  Skidmore  &  Walker,  for  defendant  in 
error. 

PORTER,  J.  Frank  M.  Wade  was  em- 
ployed In  June,  1901,  In  unloading  a  car  of 
lumber  standing  upon  a  side  track  of  plain- 
tiff in  error  at  Ikllneral,  in  Cherokee  county. 
His  duty  was  to  pass  the  lumber  out  of  the 
car  to  a  person  on  the  outside  who  loaded 
it  upon  a  wagon.  Plaintiff  in  error  was 
switching  cars  back  and  forth  on  the  side 
track,  and  backed  some  cars  against  the 
one  in  which  he  was  thus  engaged.  The 
force  of  contact  shifted  the  lumber  in  the 
r;ar  and  Wade's  ankle  was  caught,  and  the 
Injury  for  which  he  brought  this  action  oc- 
casioned. He  recovered  a  verdict  and  judg- 
ment for  $1,250,  to  reverse  which  plaintiff 
In  error  brings  this  appeal. 

There  is  In  the  case  no  question  of  the 


liability  of  plaintiff  In  error  for  whatevei 
damages  defendant  in  error  sustained. 
There  are  but  two  errors  relied  upon.  The 
first  Is  with  respect  to  the  amount  of  the 
damages.  It  is  claimed  the  amount  is  ex- 
cessive. The  testimony  of  several  physicians 
showed  that  defendant  in  error  sustnined 
what  is  known  as  a  green-stick  fracture  of 
the  tibia.  One  of  the  physicians  had  made 
an  examination  of  the  fracture  in  the  win- 
ter following  the  accident  by  means  of  an 
X-ray  instrument  and  found  evidences  of  an 
injury  which  he  describes  as  an  indentation 
or  depression  on  the  tibia  bone,  with  the 
surrounding  flesh  and  nerves  tender.  He  re- 
garded the  Injury  as  permanent.  Several 
witnesses,  among  whom  were  physicians,  tes- 
tified to  the  fact  that  at  various  times  they 
had  heard  defendant  In  error  give  exclama- 
tions of  then  existing  pain  and  suffering. 
This  is  complained  of.  but  under  several 
rnllngs  of  this  court  such  testimony  was 
competent.  A.,  T.  &  S.  F.  Rid.  Co.  v.  Johns, 
3C  Kan.  769,  14  Pac.  237,  59  Am.  Rep.  609; 
Railroad  Co.  v.  Burrows,  02  Kan.  89,  98,  61 
Pac.  439.  The  testimony  tended  to  show 
that  for  two  years  defendant  In  error  had 
lost  considerable  time  by  reason  of  the  in- 
Jury;  that  he  had  suffered  much  pain, 
physical  and  mental,  and  there  was  evidence 
that  the  injury  was  permanent  In  Its  charac- 
ter. 

Plaintiff  in  error  submitted  certain  special 
questions  to  the  jury  and  the  principal  con- 
tention here  Is  that  the  damages  allowed  are 
excessive  for  the  reason  that  It  Is  evident 
from  the  answers  to  these  spe<'lal  questions 
that  the  jury  allowed  nothing  at  all  for  loss 
of  time,  medical  attendance  or  permanent 
Injury,  and  allowed  the  entire  amount  of 
the  verdict  for  mental  suffering  and  an- 
guish. Plaintiff  In  error  was  careful  In 
preparing  sitecla'  questions  In  reference  to 
damages  to  ask  only  the  following:  "Fifth. 
If  you  find  for  the  r>lnlntlff.  what,  If  any- 
thing, do  yon  And  and  assess  bis  damages 
for  mental  suffering  and  anguish  by  reason 
of  the  Injury  which  plaintiff  claims  was  In- 
flicted? Answer.  $1,2.^0.  Sixth.  If  you 
find  for  the  plaintiff,  what.  If  anything,  do 
you  And  and  assess  for  doc-tor's  bills  or 
compensations  for  physicians  and  surgeons 
for  service  to  plaintiff,  by  reason  of  the  In- 
juries claimed  to  have  been  received?  An- 
swer. Nothing."  It  Is  conceded  that  It  Is 
we'll  settled  In  this  state  that  damages  may 
be  recovered  for  mental  suffering  or  anguish 
of  mind  resulting  from  physical  pain  and 
Buffering  arising  from  the  Injury.  Railroad 
Co.  V.  Chance.  57  Kan.  40,  47.  45  Pac.  60. 
and  cases  cited.  It  is  clear  that  the  jury 
allowed  for  this  element  of  damages  the 
sum  of  Sl,2.">0.  The  contention  Is  that,  be- 
cause the  jury  allowed  nothing  for  perma- 
nent injury,  or  for  loss  of  time,  or  for  doc- 
tors' bills,  there  Is,  therefore,  a  want  of  any 
foundation  or  basis  for  the  allowance  of 
damages  for  mental  suffering.    But  before 
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this  court  would  be  Justified  in  setting  aside 
a  verdict  as  excessive,  it  must  appear  from 
tlie  amount  aliowed,  or  from  some  otiier 
fact  or  circumstance  In  the  record,  that  the 
damages  were  given  as  the  result  of  pas- 
sion or  prejudice.  Railway  Co.  v.  F'razier, 
•Hj  Kan.  422,  427,  71  Pac.  831.  Conceding  for 
the  purpose  of  the  argument  tliat  the  amount 
iillowed  for  mental  suffering  was  excessive, 
this  alone  is  not  .sufficient  to  warrant  the 
granting  of  a  new  trial.  M.,  K.  &  T.  Itly.  Co. 
v.  Weaver,  16  Kan.  4.56;  U.  P.  Itly.  Co.  v.  Mit- 
chell, 56  Kan.  324,  43  Pac.  244;  Railway  Co.  v. 
Frazier,  supra.  There  is  nothing  in  these  an- 
swera  however  to  indicate  passion  or  preju- 
dice of  the  jury.  The  amount  allowed  for 
mental  pain  and  suffering  seems  large  only 
by  reference  to  the  omission  to  allow  any 
damages  for  loss  of  time,  physical  suffer- 
ing and  i^ermaneut  injuries.  The  evidence, 
liowevcr,  would  have  supported  a  verdict  for 
a  reasonable  amount  for  all  of  these  addi- 
tional elements  of  damages  which  undoubt- 
edly plaintiff  suffered  by  reason  of  the  in- 
juries. The  answer  to  the  sixth  question 
is  supported  by  the  evidence,  for  plaintifTs 
testiniony  shows  that  he  had  never  paid 
anything  for  doctor's  bills.  But  there  is  evi- 
dence of  substantial  damages  for  which  the 
Jury  apparently  allowed  nothing,  perhaps,  be- 
cause their  attention  was  not  directed  to 
these  other  elements  of  damages  by  the  two 
questions  asked.  Is  plaintiff  in  a  position 
to  talie  advantage  of  this  somewhat  tech- 
nical oversight  on  the  part  of  the  jury?  We 
think  not.  If  the  jury  had  allowed  substan- 
tial damages  for  loss  of  time,  for  physical 
pain,  for  permanent  injury,  and,  in  addition, 
had  allowed  $1,2.'>0  for  mental  pain,  it 
might  have  shown  such  passion  and  preju- 
dice as  would  warrant  the  setting  aside  of 
tlie  verdict;  but  in  the  absence  of  an  allow- 
ance for  substantial  damages  which  were 
clearly  established,  we  cannot  say  that  the 
amount  allowed  is  so  excessive  that  It  ap- 


pears to  have  been  given  under  the  Inflnence 
of  passion  and  prejudice.  The  failure  of 
the  Jury  to  allow  damages  for  the  other 
matters,  when  they  might  well  have  done  so, 
is  something  which,  Instead  of  l)eing  preju- 
dicial, may  have  been  beneficial  to  plaintiff 
in  error;  at  least  it  is  no  Indication  of  pas- 
sion or  prejudice. 

Finally,  it  is  complained  that  one  of  the 
counsel  for  defendant  in  error  was  guilty  of 
misconduct  in  his  argument  to  the  Jury. 
Plaintiff  in  error  submitted  three  other  spe- 
cial questions  to  the  Jury  with  reference  to 
whether  defendant  in  error  remained  in 
the  car  while  it  was  being  moved  by  the 
switching  crew.  It  is  claimed  that  it  be- 
came important  for  defendant  in  error  to  es- 
tablish by  the  findings  that  he  was  not  in 
the  car  at  this  time.  It  Is  said  that  Judge 
Skidmore  argued  to  the  jury  that  they  must 
make  their  special  findings  harmonize  with 
their  general  verdict,  and  it  is  contended 
that  as  this  court  has  held  it  to  be  error  for 
the  court  to  instruct  the  Jury  that  their  an- 
swers to  special  questions  of  fact  submitted 
should  be  consistent  with  their  general  ver- 
dict, therefore  this  argument  of  counsel  was 
objectionable  for  the  same  reason.  Brl(* 
Co.  V.  Zimmerman.  61  Kan.  750,  60  Pac 
10C4.  The  record  does  not  support  the  con- 
tention of  plaintiff  in  error  in  this  respect 
The  incident  Is  brought  upon  the  record  by 
the  aflldavlt  of  R.  W.  Blue,  counsel  for 
plaintiff  in  error,  filed  in  support  of  the  mo- 
tion for  a  new  trial.  The  affidavit  does  not 
state  that  counsel  argued  that  the  jury  must 
make  their  special  findings  consistent  with 
their  general  verdict.  It  states  the  language 
of  Judge  Skidmore.  as  follows:  "That  if 
the  Jury  answered  the  said  special  questions, 
yes,  then  their  verdict  must  be  for  the  defend- 
ant." In  our  opinion  this  was  legitimate  ar- 
gument,  as  well  as  a  fair  statement  of  the 
law. 

The  Judgment  will  be  afllrmed. 
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RITCHIE  ▼.  STATE. 
(Supreme  Court  of  Waehin^oo.    June  5,  1906.) 

Attorxey  Genebai/— Power  to  Contbact. 

Under  Const,  art.  3,  §  21,  making  the  At- 
torney (Jeneral  the  legal  adviser  of  state  of- 
fipprs.  and  requiring  him  to  perform  such  other 
(intles  as  may  be  prescribed  by  law ;  Act.  March 
•M.  18».">  (Laws  18»3,  p.  188,  c.  95)  i  3,  requir- 
ing him  to  act  as  counsel  for  the  state  in  all 
actions  brought  against  it;  Act  March  7,  1895 
(Laws  18fCi,  p.  58,  c.  35)  g  1,  malsing  it  unlaw- 
ful for  officers  of  any  department  of  the  state 
to  incur  liability  for  more  than  is  appropriated 
for  the  uae  of  such  department ;  and  Laws  1901, 
p.  122,  c.  72,  making  the  following  appropriation 
for  the  Attorney  (ieneral's  office :  Court  ex- 
penses, advanced  per  diem,  and  mileage  for  wit- 
nesses before  courts  and  land  department,  $300" 
— the  Attorney  General  has  no  implied  authori- 
ty to  employ  an  expert  to  assist  him  in  the  de- 
fense of  an  action  against  the  state,  though 
it  is  in  the  interest  of  the  state,  and  to  make 
tlie  state  liable  for  the  services  of  such  expert. 
[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig:  Attorney  General,  §  5.] 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  W.  A.  Ritchie  against  the  State 
of  ArVasblngton.  Jadgment  for  plaintiff.  De- 
fendant appeals.  Reversed,  with  directions 
to  dismiss. 

See  81  Pae.  79. 

John  D.  Atkinson,  Atty.  Gen.,  and  A.  J. 
Falluior,  Asst  Atty.  Gen.,  for  the  State. 
Vance  &  Mitchell,  for  respondent 

RUDKIX,  J.  In  the  year  1902  the  F.  H. 
<3osa  Construction  Ck>inpany,  contractor  for 
the  construction  of  the  annex  to  the  State 
Capitol  Building,  brought  an  action  against 
the  state  in  the  superior  court  of  Thurston 
county  for  the  recovery  of  approximately 
$25,(X)0  for  making  alterations  and  furnishing 
extras  in  the  construction  work,  not  called 
for  by  the  original  contract.  The  action  in- 
volved the  construction  or  Interpretation  of 
the  original  plans,  specifications,  and  draw- 
ings, and  the  true  Intent  and  meaning  thereof. 
The  then  Attorney  General  employed  the 
plaintiff,  who  was  the  supervising  architect 
for  the  building,  as  an  expert  to  assist  him 
is  preparing  his  defense  and  defending  the 
action  on  the  trial.  The  present  action  was 
brought  against  the  state  to  recover  the  value 
of  the  services  performed  under  this  employ- 
m«it  and  the  expenses  necessarily  incurred  in 
their  performance.  The  court  below  found  In 
favor  of  the  plaintiff  In  the  sum  of  $1,550  for 
services  and  $629.20  for  expenses,  and  en- 
tered judgment  against  the  state  for  the  ag- 
gregate of  these  amounts.  From  this  judg- 
ment the  defendant  appeals. 

The  appellant  does  not  question  the  cor- 
rectness of  the  court's  findings  as  to  the  value 
of  the  services  or  the  amount  of  the  expenses 
!n  this  court,  but  rests  its  defense  solely 
uix)n  the  ground  that  it  is  under  no  legal 
obligation  to  pay  the  same,  and  that  is 
the  only  question  here  for  our  consideration. 
Sections  1  and  2  of  the  act  of  March  7,  1895 
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(Laws  1895,  p.  58,  c  35),  provide  as  follows: 

"Section  1.  That  it  shall  be  unlawful  for 
any  of  the  state  officers  or  trustees,  man- 
agers, directors,  superintendents  or  boards 
of  commissioners  of  any  of  the  public  institu- 
tions of  the  state  of  Washington,  or  for  the 
offlcers  of  any  of  the  departments  of  the 
state  of  Washington,  to  create  a  deficiency, 
incur  liability,  or  to  expend  a  greater  sum  of 
money  than  Is  appropriated  by  the  Legisla- 
ture for  the  use  of  said  public  institution  or 
department 

"Sea  2.  Any  officer,  trustee,  manager,  di- 
rector, superintendent  or  commissioner,  enu- 
merated in  section  1  of  this  act,  who  shall 
violate  the  provisions  of  this  act  by  creating 
a  deficiency.  Incurring  a  liability,  or  expend- 
ing a  greater  sum  than  Is  appropriated  by  the 
Legislature  for  any  public  Institution  or  de- 
partment of  this  state  in  any  one  year,  shall 
be  individually  liable  for  the  same,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  In  any 
sum  not  exceeding  one  thousand  dollars." 

Section  3  gives  a  right  of  action  to  the 
"person,  copartnership  or  corporation  with 
whom  a  liability  is  attempted  to  be  incurred 
or  debt  contracted,"  against  the  officer  and 
his  official  bondsman  for  the  full  amount 
of  the  liability  Incurred  or  debt  contracted, 
and  section  4  provides  for  certain  emergen- 
cies, but  does  not  include  the  Attorney  Gener- 
al or  his  office.  The  Legislature  of  1901 
made  the  following  appropriation  for  the 
Attorney  General's  office:  "Court  expenses, 
advanced  per  diem,  and  mileage  for  witnesses 
before  courts  and  land  department  $300." 
Laws  1901,  p.  122,  c.  72.  We  might  state 
here  that  the  respondent  does  not  seek  to  re- 
cover out  of,  or  by  reason  of,  this  appropria- 
tion. 

The  appellant  contends  that  the  contract  of 
employment  relied  on  by  the  respondent  Is  Il- 
legal, or  at  least  without  authority  of  law, 
by  reason  of  the  foregoing  statutory  provi- 
sions and  that  no  recovery  can  be  had.  The 
respondent  on  the  other  hand,  contends  that 
by  article  3,  §  21,  of  the  Constitution,  the 
Attorney  General  is  made  the  legal  adviser 
of  the  state  offlcers,  and  shall  perform  such 
other  duties  as  may  be  prescribed  by  law; 
that  by  section  3  of  the  act  of  March  20,  1895 
(Laws  1895,  p.  188.  c.  93),  the  Attorney  Gen- 
eral or  his  assistant  mu.st  appear  and  act  as 
counsel  for  the  state  In  all  actions  brought 
against  it;  and  that  by  virtue  of  these  provi- 
sions the  Attorney  General  has  Implied  au- 
thority to  employ  an  expert  to  assist  him  In 
the  defense  of  any  such  action  whenever  the 
public  Interest  demands  it  With  this  latter 
contention  we  are  unable  to  agree.  A  court 
is  treading  ujwn  dangerous  ground  when  It 
rests  the  authority  of  a  public  officer  to  bind 
the  state  on  some  unforeseen  emergency  or 
the  law  of  necessity.  The  Legislature  has  in 
effect  said  to  the  Attorney  General:  "You 
must  appear  as  counsel  In  all  actions  brought 
against  the  state.    You  are  allowed  $300  to 
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defray  the  expenses  of  all  such  actions  for 
the  period  of  two  years,  and  if  you  create 
a  deficiency  or  incur  a  liability  beyond  this 
you  are  personally  liable  and  subject  to 
criminal  prosecution."  It  is  very  difficult 
to  find  room  for  implied  power  in  all  this. 

The  respondent  cites  Brown  v.  Travelers' 
Life  &  Accident  Ins.  Co.,  26  App.  Div.  544,  50 
N.  Y.  Supp.  729,  but  that  was  an  action  be- 
tween private  parties,  and  there  was  no  limita- 
tion on  the  authority  of  the  attorney.  Had 
the  authority  of  the  attorney  been  limited  in 
that  case  as  in  this,  and  had  the  expert  un- 
dertaken the  performance  of  his  contract 
with  full  knowledge  of  such  limitation,  it 
would  scarcely  be  contended  that  a  recovery 
could  be  had  beyond  the  limit  imposed;  for 
it  is  elementary  that  an  agent  can  only  bind 
his  principal  while  acting  within  the  scope  of 
his  authority,  and  that  a  person  dealing  with 
a  public  officer  is  bound  to  know  the  limit 
of  his  powers.  Counsel's  chief  reliance  is 
on  the  case  of  Rauch  v.  Chapman,  16  Wash. 
508,  48  Pa&  253,  30  L.  R.  A.  407,  58  Am.  St. 
Rep.  52.  It  was  held  in  that  case  "that  the 
constitutional  limitation  of  county  Indebted- 
ness In  section  6  of  article  8  of  our  Constitu- 
tion does  not  Include  those  necessary  expendi- 
tures made  mandatory  in  the  Constitution, 
and  provided  for  by  the  Legislature  of  the 
state,  and  Imposed  upon  the  county."  We 
fail  to  see  the  applicability  of  that  case  to  the 
facts  before  us.  Certain  positive  duties  are 
imposed  on  counties  by  the  Constitution  and 
Laws  of  the  state,  but  no  duty  was  imiMsed 
on  the  Attorney  General  to  employ  the  re- 
spondent In  this  case.  The  law  enjoined  up- 
on hlni  the  duty  to  appear  in  the  action  and 
defend  the  interests  of  the  state  to  the  best 
of  his  ability  with  the  means  which  the  Legis- 
lature had  placed  at  his  command,  but  noth- 
ing more.  If  the  interests  of  the  state  should 
suffer  because  the  Legislature  unduly  curtail- 
ed the  power  of  its  representative,  the  re- 
H])onslbllity  for  the  miscarriage  of  Justice 
would  rest  with  the  Legislature,  and  not  with 
the  Attorney  General  or  the  courts.  The 
IMjlIcy  of  permitting  the  state  to  be  sued  gen- 
erally, and  allowing  the  Attorney  General 
but  $300  to  defray  the  expenses  for  a  period 
of  two  years  may  be  unwise,  but  the  iwlicy 
of  such  a  law  and  such  a  limitation  on  the 
authority  of  the  Attorney  General  Is  for  the 
I^gii'lature,  and  not  for  the  courts. 

This  case  cannot  be  distinguished  on  princi- 
ple from  Young  v.  State,  19  Wash.  034,  .54 
Pac.  36.  There  the  Governor  employed  the 
plaintiff  to  examine,  expert,  and  report  ui)on 
the  books  and  accounts,  vouchers,  and  tl^ 
condition  of  affairs  generally,  with  reference 
to  the  financial  management  of  the  state 
penitentiary  during  the  term  of  Warden 
CoMentz,  who  had  committed  suicide.  The 
plaintiff  complied  with  his  contract  of  em- 
ployment and  brought  an  action  against  the 
st.ite  to  recover  the  value  of  his  services. 
This  court  odliered  to  the  well-settled  rule 
"that  public  officers  have,  and  can  exercise, 


only  such  power  as  Is  conferred  upon  t",i.  ui  by 
law,  either  statutory  or  constitutiuuul,  au.l 
that  the  govermuent  is  not  bound  by  the  uu- 
autborized  acts  of  its  officers  or  a-^vn^ii," 
and  held  that  there  could  be  no  recovery. 
This,  too,  was  prior  to  the  pas.sage  of  the  act 
of  1805  above  cited.  The  employment  in  that 
case,  as  In  this,  was  no  doubt  in  the  interest 
of  the  state,  and  there  was  perhaps  as  mucli 
reason  to  imply  power  in  the  one  case  as  iu 
the  other.  Conceding,  for  the  puriwse  of  the 
argument  only,  that  contingencies  may  arise 
where  one  of  the  officers  of  the  executive  de- 
partment of  the  state  will  be  authorized  to  In- 
cur a  liability  against  the  state  in  the  absence 
of  legislative  authority  and  the  absence  of 
an  appropriation  for  the  purpose,  we  are  con- 
vinced that  no  such  case  Is  presented  here. 
The  equitable  character  of  the  respondent's 
claim  has  been  established  by  the  Judgment  of 
the  court  below,  and  the  Legislature  may  pro- 
vide for  its  payment;  but  the  claim  lacks 
legal  sanction,  and  we  cannot  affirm  the  Judg- 
ment. While  the  fact  is  immaterial,  in  def- 
erence to  the  former  Attorney  General  we 
will  say  that  he  fully  advised  the  respondent 
of  the  situation  confronting  him,  and  did  not 
attempt  to  create  a  deficiency  or  Incur  a  lia- 
bility against  the  state. 

The  Judgment  Is  reversed,  with  directions  to 
dismiss  the  action. 

^lOUNT.  C.  J.,  and  FULLERTON,  HAD- 
LBY,  and  DUNBAR,  JJ.,  concur. 


FEDERAL   IRON   &   BRASS   BED   CO.   t. 
HOCK. 

(Supreme  Court  of  Washington.    June  9,  1006.) 

1.  Damages  — Contbact  —  Bbeacii  — Loss  of 
Profits. 

For  breach  of  contract  by  which  plain- 
tiff agreed  to  furnish  defendant  for  a  year  goods 
manufactured  by  it,  defendant  to  sell  the  same, 
defendant  may  recover  loss  of  profits  which  he 
wns  reasonably  certain  to  have  made  but  for 
the  breach. 

(Ed.  Note. — For  cases  in  point,  see  vol.  15. 
Cent.  Dig.  Damages,  §{  74-70.] 

2.  Pi/EADiNO — Stbikino  Out  Pabt  or  Answeb 
—Waiver  of  Erbob. 

Defendant  does  not  waive  the  error  in  strik- 
ine  out  and  snstBininK  a  demurrer  to  portions 
of  the  answer  by  going  to  trial  on  the  pleadings 
as  thus  modified. 

[Ed.   Note. — For  cases  In  point,  see  vol.  38, 
Cent.  Dig.  Pleading.  §g  1420,  1403.] 

3.  Fbauds,  Statute  of— Part  Pebfobuance. 

An  oral  contract  is  taken  out  of  the  opera- 
tion of  the  statute  of  frauds  by  part  perform- 
ance. 

TEd.   Note — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  §J  287-292.] 

4.  Contracts— Consideration. 

Neitlier  consideration  nor  mutuality  was 
wanting  in  a  contract  by  whicli  plaintiff  was 
to  snpply  goods  for  a  year  for  defendant  to  sell, 
and  defendant  was  to  couline  his  sales  to  plain- 
tiff's goods  and  build  up  a  market  therefor. 

lE<i.   Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  §{  344,  345.] 


uigitizea  Dy  ' 


-oogle 


Wasb.) 


FEDERAL.  IRON  &  BRASS  BED  CO.  t.  HOCK. 


419 


Appeal  from  Superior  Codrt,  Pierce  County; 
Thad  Huaton,  Jndge. 

Action  by  the  Federal  Iron  &  Brass  Bed 
Company  against  A.  Hoc^.  Judgment  for 
plalntifT.  Defendant  appeals.  Rereraed  and 
remanded. 

Samuel  F.  MoAnally  and  Hastings  &  Sted- 
man,  for  appellant.  Charles  L.  Westcott,  for 
respondent. 

ROOT.  J.  This  appeal  Is  from  a  Judgrment 
rendered  In  two  suits  which  were  consolidat- 
ed for  the  purpose  of  trial,  said  actions  being 
leased  upon  promissory  notes.  The  alleged 
facts  involved  arc  substantially  as  follows: 
The  respondent,  a  manufacturer  of  iron  beds 
In  Illinois,  having  no  representative  or  mar- 
ket for  its  goods  in  the  Northwest,  entered 
into  a  contract  with  the  appellant,  a  Jobber 
and  manufacturer's  agent  In  Tacoma,  about 
May  1,  1903,  said  contract  covering  the  pe- 
riod to  Januaty  1,  1904,  after  which  a  new 
contract  was  to  be  made  if  mutually  desira- 
ble, whereby  appellant  should  sell  only  re- 
S|K>ndent'8  products,  and  be  sole  agent  there- 
for in  the  agreed  territory.  By  reason  of 
appellant's  inability  to  operate  otherwise, 
credit  was  to  be  given.  Notes  were  to  be 
executed  for  balances  due  for  goods  to  be 
furnished  at  an  agreed  price  until  January  1, 
1904.  The  appellant  spent  considerable  mon- 
ey in  handling  respondent's  goods,  and  open- 
ed np  a  market  for  the  same,  and  paid  a 
number  of  the  notes  as  they  became  due. 
Then  while  appellant  had  on  hnnd  remnants 
of  said  stock  which  were  unsalable  without 
similar  goods  of  different  prices,  and  spee- 
iflcations  to  mix  with  them  to  fill  orders, 
and  having  outstanding  but  not  due  three 
notes  given  under  said  agreement,  the  re- 
spondent about  September,  190,S,  at  a  time 
when  appellant  could  not  obtain  goods  else- 
where, refused  to  deliver  to  the  latter  any 
more  goods.  The  two  actions  were  brought 
on  the  three  notes  when  they  becan»e  due, 
and  the  consolidated  cases  were  triwl  by  a 
Jury.  After  the  consolldntion  and  before  the 
trial  the  court,  on  plalntlfTs  motion,  struck 
from  appellant's  answer  and  coniiteivlnira 
all  reference  to,  or  claims  for,  loss  of  profits 
In  defendant's  business,  and  snbspfinently 
sustained  a  demurrer  to  the  afflruintlve  de- 
fense and  counterclaim  In  the  actions  thus 
consolidated.  The  trial  resulted  In  n  judg- 
ment in  favor  of  resiwndent  from  which  this 
appeal  is  taken. 

The  action  of  the  trial  court  In  striking 
the  affirmative  answer  and  connterclnhn. 
and  in  sustaining  the  demurrer  Is  asslgnecT 
as  error  as  is  also  the  denying  of  api>ellant's 
motion  for  a  new  trial.  We  think  these 
rulings  of  the  trial  court  were  erroneous.  It 
Is  doubtless  true  that  prospective  profits 
are  ofttimes  speculative,  indefinite,  and  im- 
aginary, but  there  Is  a  reasonable  certainty 
as  to  some  future  profits.  There  was  noth- 
ing In  the  allegations  of  these  answers  strick- 
en as  aforesaid  to  Indicate  that  they  were  all 


flierdy'  Bt>ecidative  and  cod jfctaral.  or  of  a 
character  incapable  of  legal  ascertalument. 
Ofttimes  In  tlie  breach  of  a  contract  of  this 
character  the  only  damages  sustained  are 
those  of  future  profits.  These  may  be  of  a 
substantial  character  in  contemplation  of 
law,  and  such  as  the  injured  party  should 
be  entitled  to  recover  from  the  party  who  has 
wittaoat  Jtistificatlon  broken  the  contract 
The  recovery  must,  of  course,  be  limited  to 
the  amount  which  trom  all  the  surrounding 
conditions,  may  be  deemed  to  have  been  rea- 
sonably certain  bad  the  breach  not  occurred. 
In  the  case  of  Wakeman  v.  Wheeler  and 
Wilson  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E.  204, 
54  Am.  Rep.  676,  the  Court  of  Appeals  of 
New  Tork  said:  "Most  contracts  are  en- 
tered into  with  the  view  to  future  profits, 
and  such  profits  are  in  contemplation  of  the 
parties,  and  so  far  as  they  can  be  properly 
proved,  they  may  form  the  measure  of  dam- 
age. As  they  are  prospective  they  must,  to 
nome  extent,  be  uucertaln  and  problematical, 
and  yet  on  that  account  a  person  complain- 
ing of  breach  of  contract  is  not  to  be  de- 
prived of  all  remedy.  It  Is  usually  his  right 
to  prove  the  nature  of  his  contract,  the  cir- 
cumstances surrounding  and  following  its 
breach,  and  the  consequences  naturally  and 
plainly  traceable  to  it,  and  then  It  Is  for  the' 
Jury,  under  proper  Instructions  as  to  the 
rule  of  damages,  to  determine  the  compensa- 
tion to  be  awarded  for  the  breach."  See, 
also.  Lumber  Co.  v.  Cole,  2  Wash.  .57,  25 
Pac.  1077;  Shepard  v.  Gaslight  Co.,  15  Wis. 
349.  82  Am.  Dec.  679;  Goldhammer  y.  Dyer, 
7  Colo.  App.  29,  42  Pac.  177. 

It  is  urged  by  respondent  that  the  appel- 
lant waived  any  error  the  court  may  have 
made  in  striking  part  of  the  answer  and  sus- 
taining a  demurrer  thereto,  by  going  to  trial 
uiK>n  the  pleadings  as  thus  modified.  We  do 
not  think  this  contention  should  be  upheld. 
After  the  order  to  strike  had  been  made  and 
the  demurrer  sustained,  the  appellant  did  not 
plead  over,  but  went  to  trial  upon  the  plead- 
ings as  they  then  stood.  We  think  It  Is 
better  practice  to  permit  a  party  to  do  this 
than  to  require  him  to  hazard  an  immediate 
i)pi)eal,  which,  if  lost,  would  deprive  him  of 
a  hearing  on  the  merits,  and  if  sustained 
would  necesiiitate  another  trial  in  the  lower 
court,  and  probably  another  appeal  here,  thus 
resulting  In  the  case  being  trie«l  piecemeal. 

It  Is  also  urged  by  resiwndeut  that  the 
(•ontract  was  oral,  and  therefore  void  under 
the  statute  of  frauds,  and  that  it  was  also 
void  for  want  of  conslderntiou  and  mutu- 
ality: there  being  no  obllgntion  on  the  part 
of  the  defendant  to  purchase  any  definite 
amount  of  the  goods,  but  only  the  quantity 
he  might  desire.  Ah  to  the  first  objection,  it 
Is  answered  by  the  fact  that  the  contract  was 
partially  performed,  and  thereby  taken  out 
of  the  operation  of  the  statute.  As  to  the 
second  objection,  we  think  neither  considera- 
tion nor  mutuality  was  wanting,  .\ppellant 
was  required  to  confine  his  sales  to  respoud- 


Digitized  by 


Google 


420 


85  PACIFIC  BEPOBTEB. 


(WaSi). 


ent'B  goods  and  to  bnlld  np  a  market  tbere- 
for;  and  respond«it  was  to  supply  the  goods. 
Bach  bad  other  obligations,  and  good  fti<tb 
was  enjoined  upon  each. 

The  judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  deny  the  motion  to 
strike  from  appellant's  aflarmatlve  defense 
and  counterclaim,  and  overrule  the  demurrer 
to  the  same.  A  new  trial  shall  be  had,  at 
which  appellant  will  be  permitted  to  show 
such  profits  as  would  naturally  and  reason- 
ably have  accrued  to  him,  had  the  contract 
been  faithfully  observed  by  respondent. 

MOUNT,  C.  J.,  and  RCDKIN,  HADLET, 
CROW,  DUNBAR,  and  FULLEBTON,  JJ, 
concur. 


STATE  ex  rel.  ROCK  et  al.  v.  CASE,  Coun- 
ty Clerk. 
(Supreme  Court  of  Washington.    June  9,  1906.) 

1.  MnNiciPAL    Corporations  —  Assessments 
FOB  Benefits— Objections— Filing  Fee. 
A  filing  fee  is  required  as  a  condition  pre- 
cedent to  the  filing  of  objections  to  assesaments 
for  benefits  on  the  opening  of  a  street. 
2   Same 

1  Ballinger's  Ann.  Codes  &  St.  S  1610, 
provides  that  defendants  or  other  adverse  or 
intervening  parties,  appearing  separately  from 
others,  shall  pay,  when  his  or  their  appearance 
is  entered  in  the  cause,  a  fee  of  $2.  Held  that, 
where  several  property  owners  joined  together 
in  a  common  answer  or  objections  to  assess- 
ments for  benefit  on  the  opening  of  a  street, 
it  was  not  necessary  that  each  of  the  objectors 
should  pay  a  separate  appearance  fee  of  $2,  but 
«ne  fee  of  such  amount  was  sufficient. 

Api>eal  from  Superior  Court,  King  County ; 
Geo.  E.  Morris,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Thomas  Rock  and  others,  to  compel  Otto  A. 
Case,  as  county  clerk  of  King  county  and 
clerk  of  the  superior  court  of  such  county,  to 
receive  and  file  certain  objections  of  relators 
to  assessments  made  on  their  properties  on 
the  opening  of  a  street.  From  a  Judgment 
sustaining  a  demurrer  to  the  application  and 
dismissing  the  cause,  they  appeal.  Reversed, 
and  cause  remanded,  with  instructions  to  re- 
ceive and  file  the  exceptions  upon  the  pay- 
ment of  a  filing  fee. 

Austin  E.  Griffiths,  for  appellants.  Kenneth 
Mackintosh,  Pros.  Atty.,  and  R.  W.  Prigmore, 
Deputy   Pros.    Atty.,    for  respondent 

DUNBAR, J.  Commissioners wereappolnted 
by  the  lower  court  to  assess  property  bene- 
fited to  pay  for  the  damages  and  compensa- 
tion awarded  in  the  opening  of  a  street.  As- 
sessment rolls  were  prepared,  and  notices 
Were  issued  designating  a  time  for  hearing 
and  requiring  parties  Interested  who  so  de- 
sired to  appear  and  defend.  The  relators, 
11  in  number,  Joined  together  on  one  com- 


mon answer  or  set  of  objectlona  to  the  asaeas- 
ments  made  upon  their  properties,  and  en- 
gaged one  of  their  number  to  act  as  their  at- 
torney, and  Jointly  tendered  to  resiMndent.  as 
clerk  of  the  superior  court  of  King  count.r, 
their  common  answer,  and  asked  that  the  same 
be  received  and  filed  as  the  only  appearance, 
answer,  and  objections  of  relators,  and  at  the 
same  time  tendered  a  filing  fee  in  the  tiuiu  of 
$2,  which  fee  the  clerk  refused  to  re<'t'ive,  and 
refused  to  file  said  objections,  upon  the 
ground  that  each  of  the  11  objectors  ehould 
pay  a  separate  appearance  fee  of  $2.  With 
this  demand  the  relators  refused  to  comply, 
and  thereupon  applied  to  the  superior  court 
for  a  writ  of  mandamus  to  compel  the  clerk 
to  receive  and  file  tliese  objections,  either 
without  or  with  the  payment  of  the  sum  of 
$2  as  a  filing  fee.  A  demurrer  was  sustain- 
ed to  this  application,  and  the  cause  dis- 
missed.   Thereupon  this  appeal  was  taken. 

Two  points  are  urged  by  the  appellant: 
First,  that  no  filing  fee  at  all  Is  required  as 
a  condition  precedent  to  the  filing  of  these 
objections;  second,  that  in  any  case  where 
the  objectors  do  not  appear  separately,  but 
employ  the  same  attorney  and  unite  in  their 
objections,  not  more  than  $2  should  be  char- 
ged. The  first  proposition  was  in  principle 
decided  adversely  to  appellant's  contention  in 
State  of  Washington,  on  the  Relation  of  Clark 
V.  Neterer,  as  Judge  of  the  Superior  Court  of 
Whatcom  County,  33  Wash.  535,  74  Pac.  668 ; 
but  on  the  second  proposition  we  are  of  the 
opinion  that  the  court  erred,  and  that  where 
the  objectors  appear  by  the  same  attorney  and 
imlte  in  their  objections  separate  fees  should 
not  be  exacted.  This  seems  to  us  to  be  in  har- 
mony with  the  other  statutes  relating  to 
costs,  and  especially  with  section  1610  of  the 
fee  bill,  found  in  1  Ballinger's  Ann.  Codes 
&  St  p.  392,  which  provides  that  the  "de- 
fendants or  other  adverse  or  Intervening  par- 
ties appearing  separately  from  the  others, 
shall  pay,  when  his  or  their  appearance  is 
entered  in  the  cause,  etc.,  a  fee  of  $2."  In 
this  case  but  one  fee  is  required  so  far  as  the 
plaintiff  is  concerned,  and  if  the  defendants 
see  fit  to  unite  their  cause  presumably  for  the 
purpose  of  economy  in  the  matter  of  costs 
there  seems  to  be  no  good  reason  for  exacting 
separate  fees.  In  addition  to  this,  this  ques- 
tion was  practically  decided  in  favor  of  ap- 
pellant's contention  in  Re  Seattle,  a  recent 
decision  of  this  court  reported  in  82  Pac.  740 ; 
and  while  that  case  Involved  a  question  of 
cost  on  appeal  we  are  unable  to  distinguish 
it  in  principle  from  the  case  at  bar. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  lower  court 
to  receive  and  file  the  objections  upon  the 
payment  of  the  sum  of  $2  as  a  filing  fee. 

MOUNT.  C.  J.,  and  ROOT,  CROW,  RLD- 
KIN,  FULX.EBTON,  and  HADLEY,  JJ.,  con- 
cur. 
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McPHEB  &  McGIXNITT  v.  FOWLER  et  al. 
(Supreme  Court  of  Colorado.    March  5,  190C.) 

1.  AppeaI/— Abstkact — Sufficiency. 

AssiRnments  of  error  as  to  rulings  on  evi- 
dence will  not  be  considered  where  the  abstract 
does  not  contain  the  objections  or  exceptions  to 
the  rulings,  as  required  by  the  rules  of  court, 
though  in  the  assignment  of  errors  the  questions 
and  answers  are  given  and  the  statement  made 
that  the  rulings  were  made  over  the  objection 
of  defendant,  and  the  bill  of  exceptions  is  re- 
ferred to. 

2.  Bills    and    Notes— Obdbbs  —  Dbaweb'b 
Failure  to  Pebform  Condition. 

Where  the  drawee  of  an  order  held  proi>- 
erty  of  the  maker  sufficient  to  pay  the  order, 
he  was  liable  under  his  contract  to  accept  the 
order,  though  there  was  a  condition  attached 
to  his  agreement  to  accept  which  had  not  been 
performed  by  the  maker. 

[Bid.  Note. — ^For  cases  In  point,  see  vol.  7, 
Cent.  Dig.  BUls  and  Notes,  §§  143,  144,  150.] 

Apiieal  from  District  Court,  Arapahoe 
County;  Booth  M.  Malone,  Judge. 

Action  by  Joseph  Y.  Fowler  and  others 
against  Charles  D.  McPhee  and  another,  do- 
ing business  as  MePhee  &  McGlnnlty.  From 
a  Judgment  In  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Patterson,  Richardson  &  Hawkins,  for  ap- 
pellants.   W.  E.  Richards,  for  appellees. 

STEELE,  J.  McPhee  &  McGlnnlty,  lumber 
dealers  In  Denver,  and  W.  AV.  McAlplne,  who 
was  operating  a  sawmill  In  New  Mexico, 
were  dealing  with  each  other  under  a  con- 
tract by  the  tei-ms  of  which  McAlpine  was  to 
ninnufat-ture  and  sell  to  McPhee  &  McGlnnlty 
the  lumber  produced  at  McAlplne's  mill,  and 
McPhee  &  McGlnnlty  were  to  buy,  at  a  stipu- 
lated price,  all  the  lumber  produced  by  Mc- 
Alpine. During  the  month  of  June,  1893,  cer- 
tain orders  on  McPhee  &  McGlnnlty  were 
drawn  by  McAlpine  and  purchased  by  Fowl- 
er &  Co.,  the  appellees.  These  orders 
were  O.  K.'d  by  the  representative  of  Mc- 
Phee &  McGlnnlty  at  the  McAlpine  mill,  and 
the  orders  were  thereafter  sent  to  the  Arm 
in  Denver.  Checks  were  drawn  for  the 
amount  of  each  order,  and  the  amount  char- 
ged to  McAlplne's  account.  Payment  was 
stopped  on  the  checks,  and  th«»  orders  were 
never  paid.  The  firm  of  Fowler  &  Co. 
brought  suit  In  the  district  court  of  Arapahoe 
county  upon  these  orders,  and  the  trial  re- 
sulted in  a  judgment  for  the  defendants, 
t'pon  review,  the  Court  of  Appeals  reversed 
the  Judgment;  the  case  being  reported  in 
13  Colo.  App.,  at  page  185,  50  Pac.  1118.  Up- 
on the  second  trial,  a  Judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  sum  of 
$1,754.S)5,  from  which  Judgment  the  defend- 
ants appealed  to  the  Court  of  Appeals. 

The  defendants  admitted  that  they  gave 
McAlpine  authority  to  draw  orders,  but  con- 
tend that  a  condition  was  attached  to  the 
agreement,  and  that  McAlpine  failed  to  perform 
the  terms  of  the  agreement.  The  testimony 
of  J.  J.  McGlnnlty,  with  whom  the  agreement 


concerning  these  orders  was  made,  presents 
the  defendants'  version  of  it  Mr.  McGln- 
nlty's  testimony  upon  the  subject  of  the  agree- 
ment is  set  out  in  the  abstract  as  follows: 
"I  saw  Mr.  McAlpine  at  our  office  on  the 
morning  of  June  19tb.  He  asked  for  a  state- 
ment of  bis  account,  and  I  had  one  lu'epared 
and  gave  It  to  him  showing  the  balance  of 
$845.40.  He  told  me  he  would  have  to  have 
more  money  before  going  home.  He  said  the 
account  was  all  right,  but  there  was  not 
money  enough  to  pay  bis  bills.  I  told  him  we 
could  not  advance  him  any  more  money,  and 
gave  blm  a  check  for  the  amotmt  due,  $845.40. 
He  said  he  would  have  to  have  more  money 
before  going  home;  that  he  was  owing  his 
men  about  $2,700  or  $2,800,  and  other  bills 
for  supplies  to  the  mills  approximating 
$2,000 ;  and  that  unless  he  could  pay  his  men 
they  would  not  continue  to  work  and  he  could 
not  run  the  mill.  I  told  him  that  we  did 
not  have  any  money  to  loan ;  that  money  was 
very  hard  to  get.  I  explained  that  to  him, 
but,  if  he  would  come  around  In  the  after- 
noon, I  would  in  the  meantime  talk  to  Mr. 
McPhee  and  see  what  was  best  to  do.  That 
was  the  substance  of  the  conversation.  In 
the  afternoon  be  came  and  made  the  state- 
ment to  us  that  he  could  not  continue  to  oper- 
ate the  mill  and  his  men  would  not  work  un- 
less be  got  this  money,  and  he  would  have  to 
have  at  least  $2,500  in  addition  to  the  amount 
of  the  check  that  he  got  in  the  morulug,  In 
order  to  continue  to  operate  his  mill.  I  ex- 
plained to  him  that  It  was  very  necessary  for 
him  to  operate  the  mill,  on  account  of  the 
contract  which  he  had  with  the  Maxwell 
Land  Grant  Company,  to  which  we  were 
parties;  that  the  mill  bad  to  be  operated. 
He  assured  us  that  if  he  had  this  and  could 
pay  his  men  one-half  he  was  satisfied  they 
would  continue  to  work;  if  he  cotild  pay  his 
men  half  of  what  he  was  owing  and  could 
pay  part  of  his  other  bills,  be  was  satisfied 
he  could  continue  operating  his  mill ;  and  we 
finally  consented  that,  if  he  was  sure  he  could 
do  this,  we  would  advance  to  him  the  $2,500, 
provided  he  would  return  the  $845  check,  so 
that  we  wotiid  know  the  money  was  applied 
to  paying  the  men  or  paying  for  supplies. 
Instead  of  taking  the  cash,  he  would  give  or- 
ders on  us  for  the  amount.  And  we  further 
stated  tliat  we  did  uot  want  the  money  which 
we  advanced  to  be  applied  to  paying  the  men 
who  worked  for  the  Smith  and  McAlpine  or 
the  Red  River  mill  as  we  knew  it,  and,  in 
order  that  that  should  not  be  done,  we  asked 
him  to  have  our  man  who  was  loading  lum- 
ber there  to  make  a  notation  on  the  orders  he 
gave  for  paying  labor  that  this  man  worked 
for  McAlpine  at  his  plant,  at  the  mill  that 
was  supplying  us  with  lumber.  He  said  he 
had  no  objection  to  having  that  done,  and  I 
told  him  we  would  advise  our  limiber  loader, 
Mr.  Gibson,  down  there  to  make  a  notation 
on  the  orders,  so  that  we  would  know  the 
money  went  to  paying  men  who  worked  at 
the' mill  that  supplied  us  with  lumber.    That 
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Is  the  substance  of  It.  He  said  be  was  satis- 
fled  that  If  be  got  this  amount  of  money, 
which  was  about  half  of  what  he  owed,  be 
could  arrange  to  keep  the  mill  running.  It 
was  upon  that  condition  that  the  money  was 
advanced."  On  cross-examination,  McGInnlty 
said:  "Mr.  McAIpIne  assured  us  that  if 
we  would  advance  the  money  that  he  could 
make  arrangements  with  his  men  to  operate 
the  mill ;  tb.nt  if  he  did  not  get  this  money 
he  could  not  do  It  We  told  him  that  we 
would  advance  it  to  him  upon  that  assurance. 
Nothing  was  said  as  to  the  quantity  of  lum- 
ber he  was  to  manufacture,  nor  as  to  the 
number  of  days  be  was  to  nm  the  mill.  He 
was  simply  to  run  the  mill  according  to  the 
general  contract.  Mr.  McAlpine  deixtsited 
this  check  witb  us  before  leaving  our  office, 
and  al)OUt  the  same  time  we  charged  up  the 
interest  ngalnst  hlni.  That  was  5  per  cent, 
on  $2,!i(M).  When  Mr.  McAlpine  left  our  of- 
fice everything  had  been  agreed  tipon  by  us 
with  reference  to  this  arrangement,  and  he 
left  the  office  with  full  authority  to  draw  the 
orders.  I  am  not  sure  that  I  remained  in 
Denver  tmtll  any  of  the  orders  came  in  that 
were  drawn  under  the  arrangement  by  Mr. 
McAlpine.  We  paid  them  promptly  on  tlielr 
presentation.  We  trusted  Mr.  McAlpine 
with  regard  to  running  the  mill.  The  cheeks 
will  show  that  the  amount  of  orders  paid 
under  the  agreement  was  $1,413.73." 

The  letter  sent  by  McPhee  &  McGInnlty 
to  E.  A.  Gibson,  their  representative  at  Cats- 
kill,  N.  M.,  is  copied  into  the  abstract  as  fol- 
lows: "Denver,  Colo.,  June  2l8t,  1803.  E. 
A.  Gibson.  Esq.,  CatskUl,  New  Mexico — Dear 
Sir:  Air.  McAIpIne  will  probably  give  or- 
ders to  some  of  bis  men  on  us  besides  what 
he  may  pay  them.  Any  orders  that  he  asks 
you  to  O.  K.,  you  will  note  the  same  memo- 
randum on  that  yon  did  last  time:  'This 
umu  worked  for  McAlpine  at  his  mill.'  You 
understand  our  reason  for  this  Is  that  we  do 
not  want  to  pay  any  men  except  those  work- 
ins  at  the  mill  from  which  he  supplies  ns 
with  lumber.  The  only  reason  we  ask  him 
to  give  orders  is  that  if  he  got  the  cash  he 
mlKlit  pay  Red  River  men,  instead  of  the  men 
he  should  pay.  We  are  In  no  way  responsible 
for  the  men's  wage.=<,  dlrec-tly  or  indirectly. 
You  need  not  say  anything  to  anybody  about 
tills.  Simply  write  on  the  order  as  you  did 
1  pfore.  If  you  are  asked  to.  Yours  truly, 
M(  Thee  &  McGhinity." 

Wo  shall  not  consider  the  aspignnients  of 
error  relative  to  receiving  and  refusing  to 
reoRlve  testimony,  for  the  reason  that  the  ab- 
stract contains  no  objection  nor  exception  to 
the  ruling  of  the  court.  The  abstract  con- 
tains the  evidence  In  the  narrative  fonn.  and 
the  questions  and  answers,  and  the  ruling  of 
the  court  upon  objections  to  testimony  are 
not  given.  True  it  is  that  in  the  assignment 
of  errors  the  questions  and  answers  are  giv- 


en, and  the  statement  is  made  that  the  testi- 
mony was  received  over  the  objection  of  the 
defendant,  and  we  are  referred  to  the  bill  of 
exceptions.  But  the  rules  of  the  court  re- 
quire that  the  abstract  shall  show  the  ob- 
jections and  the  rulings  thereon  and  the  ex- 
ceptions taken  thereto. 

Nor  shall  we  discuss  the  other  assignments 
of  error,  for  the  reason  that  we  are  of  opinion 
that,  upon  the  defendants'  testimony,  the 
plalntlft  is  entitled  to  recover.  We  do  not 
regard  the  condition  claimed  by  the  defend- 
ants as  such  a  condition  as  will  defeat  the 
plaintiff's  right  of  recovery,  and  we  agree 
with  the  Court  of  Appeals,  In  its  opinion  giv- 
en at  the  time  the  case  was  before  that 
tribunal,  when  it  says:  "The  condition  an- 
nexed to  the  agreement  would  not  relieve 
them,  even  conceding  Its  existence.  What  tlie 
rule  would  have  been  had  McPhee  &  Mc- 
GInnlty been  advancing  their  own  money, 
or  what  the  rule  would  have  been  If  it  was 
determined  that  they  would  suffer  Iocs  by 
the  acceptance  and  payment,  we  need  not 
determine.  The  drafts  were  really  drawn  by 
an  authorized  agent  on  his  own  funds,  and 
were  a  specific  appropriation  of  these  funds 
to  the  payment  of  the  bills  or  orders  which 
he  drew.  McPhee  &  McGInnlty  had  no  right 
to  stop  the  payment  of  the  checks  which  they 
had  sent  to  pay  these  orders.  The  orders 
were  drawn  with  authority,  and  imder  the 
promise  of  the  drawees.  They  had  been 
bought  by  Fowler  and  Underwood  on  the 
faith  and  streitgth  of  that  promise  •  •  » 
and  before  any  breach  of  the  condition  and 
before  any  right  to  rescind  had  a<-crued." 
McAIpIne  left  with  McPhee  &  Mc<iiuulty  the 
stun  of  $845.  He  was  charged  with  the  sum 
of  fl'io,  being  5  per  cent  of  $2,5()0,  the  rate 
they  charged  for  the  use  of  the  money  for 
one  mouth.  The  letter  written  by  the  firm 
to  their  representative  In  New  Mexico  di- 
rected him  to  O.  K.  the  orders  and  to  make 
a  memortmdum  on .  the  orders,  "This  man 
worked  for  McAlpine  at  his  mill."  and 
state<l:  "You  understand  our  reason  for  this 
Is  that  we  do  not  want  to  pay  any  men  ex- 
cept those  working  at  the  mill  from  which  be 
supplies  us  with  lumber.  The  only  reason 
that  we  ask  him  to  give  the  orders  is  that 
if  he  got  the  cash  he  might  pay  Bed  River 
men.  Instead  of  the  men  he  should  pay." 
Tlicse  orders  were  all  indorsed,  as  direttetl, 
by  the  representotlve  of  McPhee  &  McGInnlty. 
They  were  charged  to  McAlpIne's  ac-count, 
Checks  were  drawn  and  sent  to  New  Mexico 
for  the  puri)ose  of  paying  them.  Payment 
of  the  checks  was  stopited,  but  the  orders 
were  never  returned. 

We  find  no  prejudicial  error  In  the  record 
which  would  warrant  ns  in  disturbing  the 
verdict    The  Judgment  Is  therefore  affirmed. 

The  CHIEF  JUSTICE  and  CAMPBELL, 
J.,  concur. 


Digitized  by 


Google 


Colo.) 


HARDING  V.  HARDING. 


423 


COSTILLA  COUNTY  BANK  r.  WILLIS. 

(Supreme  Court  of  Colorado.     March  5,  190C.) 

Appeal— Questions  Reviewable— Objection 
Not  Made  at  Trial. 

Where  the  only  objertion  made  at  trial  to 
eridenoe  of  a  custom  was  that  it  was  immaterial, 
the  objpctiuK  party  could  not  be  heard  to  urge 
on  a])i)eal  that  the  evidence  was  inadmissible 
because  it  did  not  fthow  that  the  custom  was 
reasonable  or  general. 

Appeal  fi'oiii  District  Court,  Rio  Grande 
County ;  Chas.  C.  Holbrook,  Judge. 

Action  by  the  Costilla  County  Bank 
against  William  M.  Willis.  Prom  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Ira  J.  Bloomfleld,  for  appellant. 

CAMPBELL,  J.  The  appellant  bank,  as 
plaintiff  below,  brought  suit  against  the 
appellee,  defendant  below,  to  recover  a  bal- 
ance dno  on  promissory  notes.  The  defend- 
ant admitted  that  the  balance  sued  for 
was  due.  and  in  his  answer  set  up  a  counter- 
claim that  he  was  a  customer  of  the  bank, 
and  as  such  had  made  deposits  of  money 
therewith  from  time  to  time,  and  had 
drawn  checks  against  the  account;  that 
there  was  a  balance  due  him  on  this  account 
for  a  smu  larger  than  the  balance  which 
be  admitted  to  be  due  to  plaintiff  on  the 
notes;  and  for  this  difference  he  asked 
Judgment  against  the  plaintiff.  Upon  trial 
before  a  Jury  there  was  a  verdict  for  de- 
fendant against  the  plaintiff  in  the  sum  of 
$14.84.  To  reverse  this  judgment  this  ap- 
peal is  prosecuted. 

The  only  question  seriously  argued  is  that 
the  court  admitted  improper  evidence  with 
respect  to  a  custom  prevailing  among  bank- 
ers. There  was  a  slinrp  conflict  between 
the  testimony  of  plalntirTs  witness  and  the 
defendant  with  reference  to  the  state  of 
tbe  bank  account.  The  defendant,  without 
objection  from  plaintiff,  sought  to  show  by 
plaintiff's  cashier  that  when  the  bank  fur- 
nished its  customer  with  a  passbook  it 
-was  customary  for  tbe  book  to  show  all  of 
the  deposits  made  and  all  the  checks  drawn 
ai^inst  it.  This  custom  was  denied  by 
plaintiff's  cashier,  and  defendant  produced 
tbe  cashier  of  another  liank  in  tliat  vicini- 
ty who  testified  that,  in  such  circumstances, 
tbe  custom  was  for  tbe  passbook  to  show 
tlie  entire  transaction  between  the  parties. 
l>efendant'8  passbook,  as  plaintiff  claimed  and 
as  defendant  denies,  did  not  fully  and  com- 
pletely show  the  state  of  tbe  bank  account. 
This  testimony  was  Introduced  for  tlie  purpose 
of  throwing  light  upon  that  issue  and  as  bear- 
ing upon  the  credibility  of  the  respective 
-witnesses.  The  objection  now  made  by 
counsel  for  appellant  to  the  ruling  of  the 
court  in  admitting  this  testimony  is  that 
tbe  evidence  did  not  show  that  the  custom 
or  usage  was  certain,  reasonable,  and  suffi- 
ciently notorious  and  universal  to  afford  a 
presumption  that  It  was  generally  known 


or  prevailing  In  that  part  of  the  country. 
Cases  to  tliat  proposition  are  cited.  A  care-- 
ful  examination  of  this  record  shows  that 
the  appellant  should  not  now  be  heard  up- 
on this  objection.  At  the  trial  it  was  not 
represented  by  the  learned  counsel  who  ap- 
pears In  its  belialf  in  this  court.  No  objec- 
tion whatever  was  made  below  to  the  exam- 
ination by  defendant's  counsel  of  the  plain- 
tiff's cashier  with  respect  to  this  custom. 
When  defendant  later  produced  tbe  cash- 
ier of  another  bank  and  questioned  htm 
with  respect  to  it,  the  only  objection  plain- 
tiff's counsel  made  was  that  It  was  imma- 
terial whether  or  not  the  custom  existed; 
not  that  the  custom  relied  upon  was  not 
general,  or  that  It  was  not  established. 
No  motion  was  made  to  strike  out  the  tes- 
timony upon  the  ground  that  it  did  not 
establish  a  general  custom,  uor  was  there 
a  request  by  plaintlfl"s  counsel  to  have  the 
Jury  Instructed  to  disregard  the  evidence 
because  of  its  insufficiency  in  that  respect, 
or  that  a  custom  must  be  shown  to  be  gen- 
eral, etc.  In  short,  plaintiff  took  no  steps 
whatever  to  bring  to  the  attention  of  the 
trial  court  In  any  way  the  particular  objec- 
tion which,  for  the  first  time,  it  raises  on 
this  appeal.  Of  course,  if  the  question  of  • 
custom  was  an  ultimate  fact,  proof  of  which 
was  essential  to  a  recovery,  tbe  objection 
that  such  proof  was  lacking  would  be  perti- 
nent at  any  time.  But  It  would  be  mani- 
festly improper  for  this  court  to  pass  upon 
an  objection  which  the  trial  court  was  never . 
given  an  opportunity  to  consider,  and  when 
the  party  complaining  took  no  steps  what- 
ever below  to  get  a  ruling  of  the  court  upon 
it  This  court  sits  to  review  questions 
that  are  tried  below,  not  to  pass  upon  mat- 
ters raised  for  the  first  time  here. 

The  additional  objection  that  the  evidence 
Is  not  sufficient  to  sustain  the  verdict  is 
not  good.  There  was  confessedly  a  con- 
flict In  the  testimony,  and  the  solution  of 
the  controversy  depended  largely  upon  the 
credibility  of  the  witnesses,  which  was  a 
matter  exclusively  for  the  Jury  to  deter- 
mine. Upon  the  gr3unds  relied  upon  we 
cannot  Interfere  with  this  Judgment,  and 
it  is  accordingly  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  con- 
cur. 


HARDING    V.    HARDING. 
(Supreme  Court  of  Colorado.     March  5,  lODC.) 

1.  Divorce— Crveltt  as  Gbound. 

Under  the  direct  provisions  of  So.<s.  Laws 
189n,  p.  2.3(5.  o.  80,  §  1,  the  Injured  party  to  the 
marriage  relation  may  obtain  a  divorce  if  the 
other  has  been  guilty  of  extreme  or  repented 
acts  of  cruelty,  which  may  consist  as  well  in 
the  infliction  of  mental  suffering  as  of  bodily 
violence. 

TKd.  Note. — ^For  ca-ses  in  point,  see  vol.  17, 

Cent.  Dig.  Divorce,  §§  U2-S3.1  ^r^.n]o 
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2.  Samb— Evidence— SaraxBiNO. 

Where  the  treatment  complained  of  aa 
groand  for  divorce  is  brntal  and  inhuman,  from 
vhich  mental  suffering  naturally  results,  and 
the  jury  so  find,  their  verdict  cannot  be  nullified 
merely  because  plaintiff  does  not  expressly  say 
that  her  life  was  actually  endangered  or  her 
health  injuriously  affected  thereby,  or  because 
defendant  denies  such  treatment. 

3.  APPEAI/—VEBDICT— Conclusiveness. 

Where  the  jury  finds  the  allegations  of 
cruel  treatment  as  ground  for  divorce  to  be  true, 
and  they  are  sustained  by  the  trial  judge  on  a 
motion  for  a  new  trial  based,  even  in  part,  on 
the  insufficiency  of  proof,  the  Supreme  Cooit  ia 
not  justified  in  setting  aside  the  decree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  SS  3948-3950.] 

i.  Divorce— Condonation. 

Where,  after  some  of  the  acts  of  cmelty, 
in  a  bill  for  divorce,  alleged  to  have  been  com- 
mitted by  the  husband,  the  wife  temporarily 
absented  herself  with  her  children  from  him  and 
afterwards  returned  to  him,  and  they  again 
cohabited  as  husband  and  wife,  and  the  hus- 
band after  resumption  of  that  relation  was 
guilty  of  similar  offenses,  she  Is  not  barred  by 
condonation  from  asking  for  a  divorce. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Divorce,  it  185-187.] 

Appeal  from  Weld  County  Court;  Chas.  B. 
Southard,  Judge. 

Action  by  Jessie  Harding  against  Walter 
J.  Harding  for  divorce.  From  a  decree  for 
plaintiff,  defendant  appeals.    Affirmed. 

L,  R.  Rhodes  and  P.  W.  Lee,  for  appellant 
Cbarles  F.  Tew,  for  appellee. 

CAMPBELL,  J.  Action  for  divorce  by  the 
appellee,  Jessie  Harding,  against  Walter  J. 
Harding,  the  appellant,  on  the  ground  of  ex- 
treme cruelty.  The  Jury  found  defendant 
guilty,  as  charged,  whereupon  the  court  ren- 
dered a  decree  dissolving  the  bonds  of  matri- 
mony, and  awarded  the  plaintiff  $600  perma- 
nent alimony,  and  the  custody  of  their  minor 
child.    Defendant  appeals. 

The  fifth  subdivision  of  section  1  of  our 
divorce  act  of  1893  (Sess.  Laws  1803,  p.  2.30, 
c.  80)  provides  that  the  Injured  party  to  the 
marriage  relation  may  obtain  a  divorce  If 
the  other  party  thereto  has  been  guilty  of 
extreme  or  repeated  acts  of  cruelty,  which 
may  consist  as  well  in  the  Infliction  of  mental 
suffering  as  of  bodily  violence.  This  is  a 
legislative  affirmation  of  the  doctrine  previ- 
ously In  force  in  this  Jurisdiction,  announced 
In  Sylvls  V.  Sylvls,  11  Colo.  319,  17  Pac.  912, 
and  followed  In  Rosenfeld  v.  Rosenfeld,  21 
Colo.  10,  40  Pac.  49.  The  only  grounds  re- 
lied on  for  reversal  are  that  the  evidence 
was  not  sufficient  to  sustain  the  verdict  and 
decree,  but  If  so,  the  plaintiff,  by  condona- 
tion. Is  estopped  to  claim  a  divorce.  No  fault 
is  found  with  the  sufficiency  of  the  complaint 
It  charges  generally  a  course  of  cruel  and  In- 
human treatment  of  the  plaintiff  by  the  de- 
fendant, and  this  general  averment  Is  fol- 
lowed by  six  specifications  of  particular  acts 
of  cruelty  which  are  alleged  to  have  occurred 
at  different  times.  No  physical  violence  was 
Inflicted  upon  the  plaintiff,  the  evidence  being 


confined  to  acts  and  conduct  of  defendant 
which  caused  her  great  mental  suffering.  Im- 
paired her  health,  and  endangered  her  life. 
The  particular  objection  to  the  evidence  la 
that  it  does  not  sufficiently  show  that  plain- 
tiff's mental  suffering  In  any  wise  Impaired 
her  health,  or  endangered  her  life. 

1.  It  would  serve  no  useful  purpose  to 
detail  the  disgusting  facts  which  the  record 
discloses.  It  is  sufficient  merely  to  say  that 
there  is  evidence  tending  to  show  persistent 
and  continuous  ill  treatment  of  the  plaintiff 
by  the  defendant  consisting  of  Inattention  and 
neglect  during  her  pregnancy,  the  nae  of  pro- 
fane, obscene,  and  filthy  language  towards 
her,  and  the  denial  of  the  paternity  of  one 
of  the  children  bom  to  the  plaintiff  during 
the  marriage  relation.  There  Is  also  some 
evidence,  though  not  very  satisfactory,  that 
defendant  refused  to  provide  medical  treat- 
ment and  care  for  the  plaintiff  during  an  Ill- 
ness; but  if  that  were  the  only  evidence  of 
extreme  cruelty.  It  would,  of  Itself  be  Insuffi- 
cient to  warrant  a  dissolution  of  the  marriage 
relation  because  of  Its  uncertainty.  If  de- 
fendant was  guilty  of  the  conduct  and  ill 
treatment  to  which  plaintiff  testifies,  there 
can  hardly  be  a  reasonable  doubt  that  it 
caused  her  great  mental  suffering,  and,  as 
she  expresses  it,  rendered  life  almost  Intoler- 
able to  her.  We  do  not  understand  that  it 
Is  absolutely  essential  that  plaintiff  should 
directly  testify  that  such  mental  suffering  en- 
dangered her  life  or  Injuriously  affected  her 
health.  If  the  treatment  complained  of  Is  so 
brutal  and  Inhuman,  from  which  mental  suffer- 
ing naturally  results,  and  if  it  be  naturally  cal- 
culated to  Impair  health  or  endanger  life,  and 
the  Jury  so  find,  their  verdict  cannot  be  nulli- 
fied, merely  because  plaintiff  does  not  ex- 
pressly  say  that  such  results  have  actually 
occurred,  or  because  defendant  denies  aucb 
treatment  Defendant's  111  treatment  vile 
language,  neglect,  indifference,  and  coldness, 
which  plaintiff's  evidence  tended  to  fasten 
upon  him,  were  calculated  to  impair,  and 
must  have  endangered,  her  health  or  life,  be- 
ing, as  she  was  apparently,  a  woman  of  a 
nervous  temperament  At  all  events,  we  do 
not  feel  Justified  In  setting  aside  the  decree, 
since  the  Jury  found  such  allegations  to  be 
true,  and  they  were  sustained  by  the  trial 
Judge  on  a  motion  for  a  new  trial  based,  in 
part,  on  the  insufficiency  of  proof. 

2.  The  second  ground  relied  on  for  reversal 
is  that,«ven  if  the  evidence  establishes  the  ex- 
treme cruelty  charged,  defendant's  conduct 
was  condoned  by  the  plaintiff.  Condonation 
is  not  an  absolute  term  applicable  alike  to 
all  circumstances.  Its  application  may  vary 
as  the  different  offenses  alleged  to  have  been 
condoned  may  vary.  Condonation  Is  upon  the 
implied  condition  that  the  offense  shall  not 
be  repeated,  and  that  plaintiff  thereafter 
shall  t>e  treated  with  conjugal  kindness. 
Hence,  even  though  it  be  true,  as  defend- 
ant claims,  that  after  some  of  the  acta  of 
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cruelty  were  coinmlttea,  plaintiff  temporarily 
absented  herself  with  her  children  from  him, 
and  afterwards  returned  to  him,  and  they 
again  cohabited  as  husband  and  wife,  since 
defendant  after  resumption  of  that  relation 
was  guilty  of  similar  offenses,  the  alleged 
condonation  Is  not  a  bar  to  plnlntlCTs  right 
to  ask  for  a  dissolution  of  the  marriage  re- 
lation.   8  Cyc.  559  and  cases  there  cited. 

This  court  Is  not  dlsjwsed  to  uphold  dwrees 
of  divorw  for  trivial  causes,  or  those  resting 
on  inadequate  proof,  and  when  satisfied  that 
good  and  suflBcIent  grounds  have  not  been  es- 
tablished. It  is  not  slow  to  set  them  aside. 
Upon  plalntlfTs  evidence,  supposing  It  to  be 
true,  and  the  Inferences  proi)erIy  deducible 
therefrom,  the  Jury  were  warranted  in  the 
rerdict  they  returned.  They,  as  well  as  the 
trial  Judge  who  approved  their  finding,  saw 
the  witnesses  and  heard  them  testify,  and 
were  better  able  than  we  are  to  determine 
their  credibility. 

For  the  reasons  given,  the  Judgment  Is 
aflSnned. 

Affirmed. 

OABBERT,  C.  J.,  and  STEELE,  J.,  concur. 


QIBBS  V.  PEOPLE. 
(Sapreme  Court  of  Colorado.    April  2,  1006.) 
Rape— AssAtTLT  with  Intent  to  Rape— In - 

FOKUATION. 

Under  Mills'  Ann,  St.  5  1211,  declaring  that 
every  male  person  over  a  certain  age  who  shall 
have  carnal  knowledge  of  a  female  under  a 
certain  age,  with  or  without  her  consent,  shall  be 
guilty  of  rape,  and  section  1215,  punishing  an 
assault  with  intent  to  commit  rape,  an  infor- 
mation charging  an  assault  with  intent  to  rape 
a  female  under  the  age  of  consent  need  not 
allege  that  the  assault  was  made  with  the  intent 
to  carnally  know  the  female  forcibly  and  against 
her  will ;  for,  in  rape  of  a  female  under  the 
age  of  consent,  force  on  the  part  of  the  ac- 
cused and  want  of  consent  on  part  of  the  fe- 
male are  immaterial. 

[Ejd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent,  Dig.  Rape,  §{  38,  40,  41.] 

EJrror  to  District  Court,  San  Juan  County ; 
Jas.  L.  Russell,  Judge. 

Frank  H.  Glbbs  was  convicted  of  an  as- 
danlt  with  Intent  to  rape,  and  he  brings  er- 
Tor.    Affirmed. 

W.  J.  Miles,  for  plaintiff  In  error.  N.  C. 
Miller,  Atty.  Gen.,  for  the  People. 

GABBBRT,  C.  J.  The  question  presented 
for  determination  In  this  case  Is  whether  or 
not  an  Information,  In  order  to  charge  an 
assault  with  intent  to  commit  rape  upon  a 
prosecutrix  under  the  age  of  consent,  must 
state  that  such  assault  was  made  with  Intent 
to  carnally  know  her  forcibly  and  against 
her  will.  Counsel  for  plaintiff  In  error  con- 
tend that  the  offense  set  out  in  the  Informa- 
tion, to  which  the  accused  pleaded  guilty, 
and  on  which  plea  he  was  sentenced  to  the 
penitentiary,  did  not  charge  an  assault  with 
Intent  to  commit  rape,  but  simple  assault 


only,  for  the  reason  ft  did  not  state  intent 
on  the  part  of  the  accused  to  use  force 
against  the  will  of  the  prosecutrix  to  ac- 
complish his  purpose  in  making  the  assault, 
although  It  was  charged  that  she  was  under 
the  age  of  18  years.  The  statute  provides 
that  rape  is  the  carnal  knowledge  of  a  female 
forcibly  and  against  her  will,  and  also  that 
every  male  person  over  a  specified  age  who 
shall  carnally  kuow  any  female  under  the 
age  of  18  years,  with  or  without  her  con- 
sent, shall  be  adjudged  guilty  of  the  crime 
of  rape.  Section  1211,  1  Mills'  Ann.  St. 
Both  offenses,  as  defined,  are  rape.  In  the 
first,  the  employment  of  force  on  the  part 
of  the  accused  against  the  will  of  the  prose- 
cutrix is  an  essential  element;  but  not  so 
with  the  second,  because,  where  the  prosecu- 
trix is  under  the  age  of  consent,  force  on 
the  part  of  the  accused  and  want  of  consent 
of  the  female  are  Immaterial.  This  lieing 
true,  it  logically  follows  that  facts  which 
are  not  material  to  establish  the  accomplish- 
ed offense  are  immaterial  in  charging  an  as- 
sault with  Intent  to  commit  such  offense, 
for  the  reason  that  in  charging  an  assault 
with  intent  to  commit  rape  it  is  only  neces- 
sary to  charge  acts  which  would  have  re- 
sulted In  the  commlssloa  of  the  principal 
crime  had  the  purpose  of  the  assault  been 
accomplished.  Thus  tested,  it  la  apparent 
the  Information  is  sufficient  The  statute 
makes  an  assault  with  Intent  to  commit 
rape  a  felony.  Section  1215,  1  Mills'  Ann. 
St  From  the  averments  of  the  information 
it  appears  the  defendant  did  actually  assault 
the  prosecutrix  with  intent  to  carnally  know 
her,  and  that  she  was  under  the  age  of  18 
years,  so  that,  under  the  statute,  bad  he 
succeeded  in  accomplishing  the  purpose  for 
which  he  assaulted  her,  he  would  have  been 
guilty  of  the  substantive  crime  of  rape,  re- 
gardless of  the  degree  of  force  used  or  the 
question  of  consent  upon  her  part  State  v. 
Johnston,  76  N.  C.  209;  State  y.  Dancy.  88 
N.  C.  608;  Davis  v.  State,  31  Neb.  247.  47  N. 
W.  854;  Singer  v.  People,  13  Hun  (N.  T.) 
418;  Territory  v.  Keyes,  5  Dak.  244.  38  N. 
W.  440;  Hayes  v.  People,  1  Hill  (N.  Y.)  .Sol ; 
State  V.  Rlsellng  (Mo.  Sup.)  85  S.  W.  372; 
People  V.  McDonald,  9  Mich.  150;  State  v. 
Meinhart,  73  Mo.  562.  Other  cases  bearing 
on  the  subject  are  Glover  v.  Commonwealth, 
86  Va.  382,  10  S.  E.  420;  Murphy  v.  State, 
120  Ind.  115,  22  N.  B.  106;  McKlnny  v.  State, 
20  Fla.  665,  10  South.  732,  80  Am.  St  Rep. 
140. 

There  are  cases  dted  by  counsel  for  de- 
fendant which  hold  contrary  to  our  views. 
Some  of  these  are  based  upon  the  proposi- 
tion that  the  statute  does  not  make  the  act 
of  Intercourse  with  a  female  under  the  age 
of  consent  rape,  but  an  offense  puuishable 
the  same  as  rape.  Our  statute  on  the  sub- 
ject is  not  susceptible  of  this  construction. 
Other  cases  hold  there  can  be  no  assault  up- 
on a  consenting  female.  This,  however, 
does  not  seem  logical;  for,  when  the  law 
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renders  her  legally  and  conclusively  incom- 
petent to  consent  to  Intercourse,  it  likewise 
renders  her  legally  Incapable  of  consenting 
to  or  waiving  tbose  physical  acts  amounting 
to  an  assault  in  an  attempt  to  commit  an 
act  to  which,  in  law,  she  cannot  consent. 
The  assent  of  the  female  belnf;  void  as  to  the 
substantive  crime.  It  Is  equally  so  with  re- 
spect to  all  acts  of  the  offender  intended 
to  lead  up  to  its  commission.  The  purpose 
of  the  Legislature  was  to  protect  the  female 
under  a  certain  age  from  an  accomplished 
act,  without  regard  to  her  consent,  and  cer- 
tainly it  was  not  intended  that  she  should 
be  left  unprotected  from  assaults  made  upon 
her  with  intent  to  accomplish  that  act 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Affirmed. 

GUNTBR  and  MAXWELL,  JJ.,  concur. 


BEAMAN,    Sheriff,   v.    INTERSTATE   NAT. 
BANK, 

(Supreme  Court  of  Colorado.     Fel).  5.  190C. 
Rehearing  Denied  April  2,  1900.) 

1.  Chattel  Mobtoages— Right  to  Possession 
OF  Pbopebty. 

A  chattel  mortgagee  in  actual  and  exclusive 
possession  of  the  property  is  entitled  to  replevy 
it  from  an  officer  holding  it  under  a  writ  of  at- 
tachment against  the  mortgagor. 

2.  Same— Actual  Possession — Evidence. 

A  bank  held  notes  secured  by  a  chattel  mort- 
gage on  cattle.  The  mortgagor  desired  to  re- 
move the  cattle  to  another  state  for  pasturage, 
and  the  bank  consented,  on  condition  that  the 
security  be  not  impaired  and  sent  a  representa- 
tive with  the  cattle,  who  notified  the  owner  of 
the  pasture  that  the  cattle  were  not  to  be  removed 
without  instructions  from  the  bank.  This  no- 
tice was  afterwards  renewed  by  letter  and  tele- 
gram, and  the  owner  of  the  pasture  replied  that 
he  would  hold  the  cattle  subject  to  the  bank's  or- 
der. Held  sufficient  to  show  that  the  bank  was 
in  actual  possession  of  the  cattle. 

3.  Same— Description  of  Pbopebtt— Inaocu- 
BACY — Rights  of  Cbeditob  of  Mobtoaoob. 

Where,  in  replevin  by  a  mortgagee  of  cat- 
tle to  recover  them  from  an  officer  holding  under 
a  writ  of  attachment  against  the  mortgagor,  the 
evidence  identified  the  cattle  which  plaintiff  re- 
covered by  the  writ  of  replevin  as  the  same  cat- 
tle ineludeitl  in  the  mortgage,  and  of  which  the 
mortgagee  had  actual  possession  at  the  time  of 
the  attachment,  the  fact  that  the  brands  de- 
scribed in  the  mortgage  did  not  correspond  with 
those  upon  the  cattle  recovered  was  not  material, 
and  the  attaching  creditor  was  not  misled  or 
prejudiced  by  the  description  in  the  mortgage. 
Steele  and  Gunter,  JJ.,  dissenting. 

En  Banc.  Error  to  District  Court,  Pueblo 
County;    John  H.  Voorhees,  Judge. 

Action  by  the  Interstate  National  Bank 
against  James  L.  Beaman,  as  sheriff.  There 
was  jtulgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

.  Crane  &  Patrick,  A.  J.  Fires,  Duncan 
Smith,  and  Waldrou  &  ThoiuiK«on,  for  plain- 
tiff in  error.  Chas.  E.  Gast,  for  defendant 
4n  error. 


GABBERT,  O.  J.  Defendant  In  error,  as 
plaintiff,  brought  suit  In  replevin  to  recover 
from  plaintiff  in  error,  as  defendant,  the  pos- 
session of  certain  cattle.  These  cattle  were 
held  by  defendant,  as  sheriff,  under  a  writ 
of  attachment,  and  were  originally  located 
in  Butler  county,  Kan.,  and  ownc^  by  G.  A. 
Yantls.  He  executed  certain  cliattel  mort- 
gages thereon  to  the  firm  of  Tamblyn  &  Tam- 
blyn,  which  mortgages,  together  with  the 
notes  secured  thereby,  were  transferred  to 
the  plaintiff  bonk,  or  the  Kansas  City  Cattle 
Loan  Company.  Tantis  was  desirous  of  mov- 
ing these  cattle  to  Colorado.  The  bank  and 
Tamblyn  &  Tamblyn  bad  no  objection,  pro- 
vided their  security  was  not  impaired.  For 
the  purpose  of  obviating  any  question  on  this 
score,  Yantls  and  Tamblyn  &  Tamblyn,  with 
the  knowledge  and  consent  of  the  bank,  exe- 
cuted an  agreement  which  provided,  in  effect, 
that  the  cattle  should  be  shipped  in  the  name 
of  the  plaintiff  bank  to  pastures  In  Colorado 
furnished,  or  to  be  furnished,  by  Yantls  or 
Tamblyn  &  Tamblyn;  that  the  freight  char- 
ges, pasturage,  and  expenses  Incurred  should 
be  borne  by  Yantls  and  Tamblyn  &  Tamblyn ; 
that  a  representative  of  tlie  plaintiff  bank 
was  to  be  present  and  assist  in  tallying  the 
cattle  on  the  cars,  and  in  a  general  way,  look 
after  its  interests.  This  agreement  further 
recited  that  its  terms  should  not  in  any  way 
Interfere  with  the  liens  created  by  the  chat- 
tel mortgages  or  impair  any  of  the  conditions 
thereof.  Under  this  arrangement  the  cattle 
were  shipped  to  Colorado  in  the  name  of  the 
bank.  In  care  of  Yantls.  A  representative  of 
the  bank  came  to  Colorado  with  the  last 
train  load.  The  cattle  were  placed  in  the 
Knight  pasture.  There  seems  to  be  some 
question  whether  this  pasture  was  controlled 
by  W.  Ij.  or  Clarence  Knight,  father  and  son ; 
but  both  were  notified  by  a  representative 
of  the  bank  to  hold  them,  subject  to  the 
bank's  order,  and  not  to  permit  any  of  them 
to  be  removed  without  instructions  to  that 
effect  from  the  bank.  Later,  W.  L.  Knight 
was  notified  by  the  bank  by  wire  and  letter 
not  to  permit  the  cattle  to  be  moved  without 
definite  instructions  from  the  bank.  He  an- 
swered that  he  would  bold  the  cattle  subject 
to  the  bank's  order.  Thereafter  a  creditor 
of  Yantls  brought  suit  in  attachment,  and 
under  the  writ  Issued  therein  the  defendant 
sheriff  levied  upon  the  cattle.  To  recover 
the  possession  of  the  cattle  the  bank  brought 
its  action  In  replevin.  In  Its  complaint  the 
plaintiff  alleged  that  the  possession  of  the  cat- 
tle had  been  transferred  by  Yantls  to  it,  and 
that  it  was  In  such  possession  at  the  time  of 
the  levy  of  the  writ  Tbe  court  instructed 
the  Jury  to  the  effect  that  if  they  believed 
that  the  possession  of  the  cattle  was  turned 
over  to  the  bank,  and  that  the  bank  there- 
after held  exclusive  iwssesaion  of  them,  down 
to  the  date  of  the  levy  of  the  attachment, 
that  it  could  maintain  replevin.  A  trial  re- 
sulted in  a  verdict  for  defendant  in  the  sum 
of  several  thousfiud  dollars,  whlcli  aj)pai«|it- 
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ly  was  tbe  value  of  the  cattle  trhlch  the  Jury 
found  the  bank  was  not  entitled  to  bold, 
either  by  virtue  of  the  chattel  mortgages  or 
the  agreement  under  which  the  cattle  were 
shipped  to  Colorado,  and  awarded  the  plain- 
tiff the  possession  of  the  reinninder  of  the 
cattle  in  controversy.  Tbe  defendant  sheriff 
brings  the  cause  here  for  review  ou  error. 
Uis  contention  is  that  the  bank  was  not  en- 
titled to  the  possession  of  any  of  the  cattle 
taken  under  the  writ  of  replevin.  In  8up|>ort 
of  this  claim,  bis  counsel  raise  many  inter- 
esting qnestlone  touching  the  validity  of  tbe 
mortgages  as  against  creditors,  and  the  ex- 
tent the  bank  was  bound  by  the  particular 
brands  by  which  the  cattle  were  described  in 
tbe  mortgages,  none  of  which,  we  think,  are 
material  because  in  onr  opinion  two  ques- 
tions are  conclusive  of  the  case,  which  must 
be  resolved  in  favor  of  the  plain tiflT:  (1) 
Plaintiff  was  in  the  actual  and  exclusive  pos- 
seflsion  of  the  cattle  awarded  It  by  tbe  ver- 
dict at  the  time  of  the  levy  of  the  writ  of 
attachment;  and  (2)  such  cattle  were  the 
identical  ones  described  in  the  chattel  mort- 


The  cattle  were  shipped  to  Colorado  in  the 
name  of  tbe  bank,  In  care  of  Yantls.  This 
was  for  the  purpose  of  enabling  him  to  re- 
ceive them.  They  were  placed  in  the  pasture 
which  the  parties  had  previously  agreed  up- 
on. The  bank  was  not  to  be  put  to  any  ex- 
pense on  account  of  the  removal,  or  for  the 
pasture.  Yantis  and  Tamblyn  &  Taniblyn 
were  to  pay  these  expenses.  These  matters, 
however,  would  only  be  material  in  the  event 
the  bona  fides  of  the  transaction,  as  between 
the  bank  and  Yantls  and  Tamblyn  &  Tam- 
blyn was  questioned.  Regarding  the  good 
faith  of  all  these  parties,  there  is  no  doubt, 
because  it  clearly  appears  from  the  testi- 
mony that  the  bank  held  paper  of  Yantls  and 
Tamblyn  &  Tamblyn  which  it  was  intended 
should  be  secured  by  these  cattle.  When 
they  were  placed  in  the  pasture  the  Knights 
were  expressly  notified  by  the  representative 
of  tbe  bank  that  they  should  not  allow  them 
to  be  moved  without  orders  from  the  bank. 
Mr.  W.  L.  Knight  evidently  recognized  that 
he  was  in  the  possession  of  the  cattle  for  the 
bank,  for  we  find  later  that  when  he  was 
notified  again,  by  wire  and  letter,  not  to  per- 
mit tbe  cattle  to  be  moved  except  on  instruc- 
tions from  the  bank,  he  replied  that  be  held 
them  subject  to  its  order.  Yantis  was  in 
Colorado,  and  perhaps  in  the  vicinity  of  the 
cattle ;  but  he  was  exercising  no  control  over 
them,  and  could  exercise  none,  except  through 
the  order  of  the  bank.  We  think  this  testi- 
mony clearly  demonstrates  that  the  actiml 
and  exclusive  possession  of  the  cattle  was  in 
the  bank  at  the  time  of  the  levy  of  the  writ 
of  attachment 

It  may  be  claimed,  however,  that  there  is 
a  conflict  in  the  testimony  on  the  subject  of 
possession  by  the  bank.  If  there  is,  that  con- 
flict was  resolved  in  favor  of  the  plaintiff  by 
the  Jury,  who  were  directed  tb»*  in  deter- 


mining this  question  it  was  their  duty  "to ' 
consider  all-  the  facts  and  circumstances  ItMt 
attended  the  handling  of  the  cattle,  such  as ' 
shipping  of  the  same  from  Kansas  to  Colo- 
rado; the  manner  in  which  they  were  con- 
trolled when  they  were  in  the  Knight  pnstvi'e, 
and  all  other  facts  in  evidence  relative  to 
the  handling  of  said  cattle."  On  behalf  cf 
the  sheriff  it  is  urged  that  the  ore<lltoi*8  of 
Yantis  were  not  bound  by  any  description  of 
the  cattle  except  such  as  appeared  in  the 
chattel  mortgages.  They  were  described  by 
certain  brands,  and  it  Is  contended  that  these 
brands  did  not  correspond  with  those  upon 
the  cattle  awarded  the  plaintiff.  The  brands 
would  aid  in  Identifying  the  cattle,  but  were 
not  the  only  aids  which  could  be  resorted  to 
for  that  puriwse.  The  testimony.  Independ- 
ent of  the  brands,  established  that  the  cattle 
awarded  the  plaintiff  were  the  identical  cat- 
tle included  in  the  mortgages  shipped  to  Col- 
orado, and  which  it  was  in  the  actual  and 
exclusive  possession  of  at  the  time  the  writ 
of  attachment  was  levied.  In  these  circum- 
stances the  attaching  creditor  of  Yantls  was 
neither  misled  nor  prejudiced  by  any  descrip- 
tion by  brands. 

The  judgment  of  the  district  court  will  be 
afiirmed. 

Affirmed. 

STEELE  and  GUKTER,  JJ.,  dissent 


WniTMORE  et  al.  v.  GASTON. 

(Supreme  Court  of  Colorado.     April  2,  1906.) 

Judgment— Opknisq  DerAULT— Inscfficibh- 
CY  OF  Pkocxss. 

AVhere  the  record  showed  that  a  auminons 
was  issued  by  plaintiff's  attorney,  as  author- 
ized by  Mills'  Ana.  Code,  §  33,  the  day  the  com- 
plaint was  filed,  and  the  summons,  together 
with  the  proof  of  personal  service,  wa:*  filed 
and  returned  into  court,  the  court  could  not 
set  aside  a  default  judgment  and  dismiss  the 
action,  on  the  ground  that  it  bad  no  juriBdiction 
and  because  no  suintnonB  was  iwued  within 
one  month  after  the  filing  of  tbe  complaint  as 
required  by  statute. 

Appeal  from  District  Court,  Teller  County; 
Wm.  P.  Seeds,  Judge. 

Action  by  A.  B.  Whltmore  and  another 
against  John  C.  Gaston.  From  a  Judgment 
setting  aside  a  default  Judgment  in  favor  of 
plaintiffs  and  dismissing  the  action,  plaintiffs 
appeal.     Reversed. 

Potter  &  McCarthy,  for  appellants. 

CAMPBELL,  J.  This  is  an  action  in  sup- 
port of  an  adverse  claim  filed  in  tbe  United 
States  land  office.  There  was  a  default  judg- 
ment in  plaintiffs'  favor  in  April,  1001. 
After  the  expiration  of  the  term  when  it 
was  rendered,  and  in  August  of  the  same 
year,  the  defendant  appeared  specially  and 
moved  to  set  aside  and  vacate  that  Judgment 
and  to  dismiss  the  cause,  because  the  court 
acquired  no  Jurisdiction  of  the  person  of  tbe 

defendant,  and  because  no  summons  waaV> 

uigitizea  oy  x^jv^v^'VlC 


428 


85  PACIFIC  EEPOBTER. 


(Colo, 


Issued  wttbin  one  month  after  the  commence-  | 
ment  of  tbe  action  or  the  filing  of  the  com> 
plaint.  Tbe  court  sustained  the  motion,  va- 
cated the  judgment,  and  dismissed  the 
action,  and  from  that  judgment  the  plaintiffs 
appeal. 

The  defendant  relied  upon  the  record  to 
sustain  the  facts  set  up  In  his  motion,  there 
being  no  other  proof.  The  complaint  was 
filed  March  27,  1900.  On  the  same  day  a 
summons  was  signed  and  issued  by  the 
plaintiffs'  attornej'  which  was  afterwards 
personally  served,  and  with  proof  thereof 
filed  and  returned  Into  court  The  court. 
In  rendering  Judgment  for  the  plaintiffs, 
found  as  a  fact  that  summons  had  been  duly 
served,  and  that  the  defendant  bad  not 
seasonably,  or  at  all  responded  thereto, 
whereupon  defendant's  default  was  entered, 
and  judgment  duly  given  against  him  In 
plaintiffs'  favor.  The  record  shows  that 
when,  in  August,  1901,  the  court  set  aside 
tbe  judgment  and  dismissed  the  action,  this 
summons,  with  proof  of  service,  was  on  file 
In  the  action.  It  also  appears  that  on  the 
same  day  that  tbe  complaint  was  filed,  and 
the  summons  was  signed  and  Issued  by  the 
plaintiffs'  attorney,  another  summons  was 
duly  Issued  by  the  clerk  of  the  court,  which 
was  not  served  and  apparently  was  not  on 
file  at  the  time  the  judgment  was  set  aside, 
and  the  action  dismissed,  although  It  was 
duly  filed  before  the  formal  decree  or  judg- 
ment of  dismissal,  as  signed  by  the  judge, 
was  filed  with  the  clerk.  In  Steves  v.  Car- 
son, 21  Colo.  280,  40  Pac.  5G0.  It  was  held 
that  a  motion  to  dismiss  an  action  and  strike 
the  complaint  from  the  files  because  no 
summons  has  been  Issued  within  30  days 
from  the  filing  of  the  complaint  as  required 
by  section  83  of  the  Code  is  addressed  to  the 
sound  discretion  of  the  court  We  are  at  a 
loss  to  know  upon  what  possible  ground  the 
court  reached  the  conclusion  that  the  judg- 
ment entered  In  plaintiffs'  favor  In  April, 
1901,  should  be  vacated  and  the  action  dis- 
missed. The  only  ground  which  defendant 
specified  was  that  the  summons  was  not 
Issued  within  one  month  after  the  filing  of 
the  complaint  Just  why  two  summons  were 
Issued,  one  signed  by  the  clerk,  the  other  by 
plaintiffs'  attorney,  or  which  was  first  Issued, 
we  are  not  advised.  At  the  time  of  the  hear- 
ing of  defendant's  motion  there  was  on  file  In 
\iie  action  the  return  upon  the  summons 
Issued  by  tbe  plaintiffs'  attorney  showing 
due  service  of  defendant,  and  the  record 
^ows  that  because  tbe  defendant  did  not 
respond  to  this  summons  his  default  was 
entered  and  judgment  rendered  against  him. 

We  do  not  think  the  court  can  Ignore  the 
facts  disclosed  by  the  record.  We  appre- 
hend, although  tbe  fact  does  not  appear  from 
the  abstract  but  from  the  original  transcript, 
that  as  tbe  summons  which  was  Issued  by 
the  clerk  of  tbe  court  was  not  actually  re- 
turned at  the  date  of  tbe  bearing  of  defend- 


ant's motion,  this  fact  waa  considered  con- 
trolling by  the  court  that  no  summons  was 
issued  within  the  month.  But  this  return 
and  filing  were  made  before  tbe  judgment 
of  dismissal  was  entered,  though  the  fact 
that  the  clerk  had  within  tbe  legal  time 
Issued  a  summons  may  not  have  been 
actually  brought  to  the  attention  of  the  court 
at  the  time  of  tbe  hearing  of  the  motion. 
However  that  may  be.  It  does  appear,wltb- 
out  dispute,  that  summons  was  Issued  by  the 
plaintiffs'  attorney,  as  was  proper  under 
section  33  of  the  Code,  the  very  day  the  com- 
plaint was  filed.  The  grounds  set  up  In  tbe 
motion  are  contradicted  by  the  record  Itself, 
and  the  motion,  therefore,  should  have  been 
overruled. 

The  judgment  must  be  reversed,  and  tbe 
cause  remanded;   and  it  is  so  ordered. 

Reversed. 

OABBERT  CL  J.,  and  STEELE,  J.,  concur. 


(M  Colo.  34«) 

WHITMORE  et  al.  t.  GASTON. 
(Supreme  Court  of  Colorado.     April  2,  1906.) 

Appeal  from  District  Court,  Teller  County; 
Wm.  P.  Seeds,  Judge. 

Action  between  A  B.  Whitmore  and  an- 
other against  John  C.  Gaston.  From  a  judg- 
ment for  the  latter,  the  former  appeals.  Re- 
versed. 

Potter  &  McCarthy,  for  appellants. 

CAMPBELL,  3.  Tbe  facts  in  this  case 
are  the  same  as  in  Whitmore  et  al.  v.  Gaston, 
Si  Pac.  427,  and  the  decision  there  must 
govern  here.  For  the  reasons  stated  In  tbe 
opinion  in  that  case,  the  Judgment  must  be 
reversed,  and  the  cause  remanded. 

Reversed. 

GABBERT,  O.  J.,  and  STEELE,  X,  conenr. 


(3«  Colo.  tSS) 
CARB  V.  WILLOUGHBY  &  CO. 
(Supreme  Court  of  Colorado.    April  2,  1906.) 

1.  Appeai<— Bill  of  ExcEprroNS— Nbckssitt. 

A  statement  of  facta  agreed  on  as  the 
facts  of  tbe  case  is  not  part  of  tlie  record  unlesii 
embodied  In  a  bill  of  exceptions. 

2.  Same. 

A  motion  to  vacate  an  order  of  dismissal, 
not  being  such  a  motion  as  Mills'  Aan.  Code, 
§  387,  declares  part  of  the  record,  is  not 
available  on  appeal  unless  presented  by  bill  of 
exceptions. 
S.  Same— Pkesuhptior  or  Bboulabitt. 

Tbe  judgment  of  tbe  county  court,  a  court 
of  general  jurisdiction,  in  dismissing  an  action 
for  want  of  prosecution  and  refusing  to  rein- 
state it,  will  be  presumed  regular ;  the  facts  on 
which  it  acted  not  being  in  tbe  record. 

[Ed.   Note. — For  cases   in   point,   see   vol.  8| 
Cent.  Dig.  Appeal  and  I^rior,  {  374aj 
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Appeal  from  Bninmlt  County  Court;  Wxa. 
nomas,  Judge. 

Action  by  Mark  B.  Can  against  WllIougb> 
Iqr  &  Ca  Judgment  for  defendants.  Plaln- 
tUt  appeals.    Affirmed. 

3.  T.  Hogan,  for  appellant 

MAXWELL,  J.  July  7,  1000,  there  was 
filed  In  the  county  court  of  Siunmlt  county 
a  transcript  on  appeal  from  a  Justice  court 
September  3, 1001,  the  county  court  made  and 
entered  the  following  order  In  the  action: 
"Now  on  this  3d  day  of  September,  1001,  It 
was  ordered  by  the  court  that  this  cause  be, 
and  the  same  Is,  hereby  dismissed  for  the 
want  of  prosecution.  It  Is  farther  ordered 
that  a  procedendo  Issue  herein." 

The  errors  relied  upon  for  a  reversal  are 
that  the  trial  court  was  wrong  (1)  in  dis- 
missing said  action,  and  ordering  a  proceden- 
do to  issue,  for  the  reason  that  no  notice 
of  the  motion  to  dismiss  said  action  was 
ever  given  or  served  upon  defendant  or  his 
attorney;  (2)  in  denying  defendant's  motion* 
to  set  aside  the  judgment  entered  September 
8,  1901,  and  to  reinstate  said  cause,  for  the 
reason  that  said  Judgment  was  contrary  to 
law  and  was  entered  without  authority  of 
law.  No  bill  of  exceptions  was  preserved  or 
filed,  and  no  order  with  reference  thereto 
was  made  by  the  court  There  Is  copied 
into  the  record  a  motion  of  defendant,  appel- 
lant here,  to  set  aside  and  vacate  the  order 
vt  dismissal  entered  September  8,  1901,  and 
what  purports  to  be  a  statement  of  the  facts 
agreed  upon  as  being  the  facts  of  the  case. 
This  motion  was  not  such  a  motion  as  comes 
within  section  387,  Mills'  Ann.  Code,  and  is 
not  a  part  of  the  record  proper,  nor  Is  what 
purports  to  be  the  agreed  statement  of  facts, 
upon  which  the  motion  was  presented  to  tlie 
court  a  part  of  the  record  proper.  Such 
matters  can  only  become  a  part  of  the  record 
by  being  embodied  In  a  bill  of  exceptions, 
end  rullTiirs  on  the  motion  and  consideration 
of  the  agreed  statement  of  facts  In  support 
thereof  are  available  on  appeal,  only  in  case 
the  same  are  preserved  by  bill  of  exceptions. 
Wagner-Stockbrldge  Co.  v.  Goddard,  33  Colo. 
387,  80  Pac  1038;  Everett  v.  Wilson  (Colo.) 
83  Pac.  211.  The  facts  upon  which  the 
court  acted  in  dismissing  the  action,  and  In 
refusing  to  reinstate  the  same,  not  being  pre- 
served by  bill  of  exceptions,  are  not  before 
08.  The  Judgment  being  that  a  court  of 
general  Jurisdiction,  having  Jurisdiction  of 
the  subject-matter,  and  of  the  parties  with 
power  to  enter  the  Judgment  In  question,  we 
must  presume  that  the  Judgment  was  ren- 
ter in  every  respect,  unless  the  contrary 
appears  In  the  record.  Camaban  v.  Con- 
nelly, 17  Colo.  App.  98,  68  Pac.  836. 

There  being  nothing  in  the  record  to  indi- 
cate irregularity  in  the  Judgment,  it  must 
be  affirmed. 

Affirmed. 

The  CUIEF  JUSTICE  and  QUNTEK,  J, 
omctir. 


QO  Ctab.  Sni 
NIBLSON  T.  PETERSON  et  aL     (PETER- 
SON, Intervener). 
(Supreme  Court  fo  Utah.    May  11,  1908.) 

MosTQAaxa— Pabtixs— Yaudht— Jounm      W 

Wife. 

Under  Rev.  St  1808,  {  1165,  providing  that 
if  the  owoer  of  a  homestead  is  married,  no  con- 
veyance or  incumbrance  of  the  premises,  selected 
and  recorded  as  a  homestead  prior  to  the  con- 
veyance or  incumbrance,  is  valid,  unless  both 
taasband  and  wife  join  in  the  execution  of  the 
same,  and  section  1150,  authorising  either  a  hus- 
band or  wife  to  select  and  record  a  homestead, 
where  no  declaration  of  homestead  was  made  by 
either  the  husband  or  wife,  a  mortgage  given  by 
the  hosband  alone  was  valid,  and  foreclosure  and 
sale  thereunder  transferred  the  title  to  the  mort- 
gagee subject  to  the  right  of  redemption  and  to 
the  wife's  one-third  interest  should  she  survive 
the  husband.* 

Straup,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  San  Pete  Coun- 
ty; Ferdinand  Erlckson,  Judge. 

Action  by  Swen  O.  NIelson  against  Otto 
Peterson,  In  which  Ellen  Peterson  Intervened. 
From  a  judgment  In  favor  of  plaintiff,  inter- 
vener appeals.    Affirmed. 

The  record  in  this  case  shows  that  on 
April  1, 1901,  and  for  a  long  time  prior  thete- 
to.  Otto  Peterson  and  his  wife,  Ellen  Petw- 
son,  owned,  claimed,  and  occupied  lot  1,  in 
block  24,  plat  A,  of  Falryiew  city,  San  Pete 
county,  Utah,  as  their  homestead.  On  April 
19,  1001,  Otto  Peterson,  who  held  the  legal 
title  to  the  homestead,  ezecnted  and  delivered 
to  Swen  O.  NIelson,  reqwndent  herein,  a 
mortgage  to  secure  a  debt  of  $311,  which  he 
(Peterson)  was  owing  to  said  NIelson.  The 
mortgage  was  duly  recorded  In  the  records 
of  San  Pete  county,  where  the  property 
songht  to  be  incumbered  is  sltnated.  De- 
fault having  been  made  in  the  payment  of 
the  Indebtedness  for  which  mortgage  was  giv- 
en, Nellson,  on  the  4th  day  of  April,  1005, 
brought  suit  In  the  Seventh  Judicial  district 
court  in  and  for  San  Pete  county  for  the 
foreclosure  of  the  mortgage.  Summons  was 
duly  issned  and  served  on  otto  Peterson,  who 
failed  to  appear  or  answer  In  said  suit  His 
default  was  duly  eatetei.  Ellen  Peterson 
(wife  of  Peterson),  who  had  not  Joined  in  the 
execution  of  the  mortgage,  filed  her  complaint 
In  intervention,  alleging,  in  substance,  that 
she  was  the  wife  of  the  defendant,  that  the 
mortgaged  property  described  in  plalntifT's 
complaint  was  her  home,  was  exempt  as  such, 
and  that  the  mortgage  executed  by  her  hus- 
band. Otto  Peterson,  was  void  because  she 
had  not  Joined  in  Its  execution.  On  June  5, 
1905,  the  cause  came  on  for  hearing,  and  the 
conrt  after  hearing  the  evidence,  found  the 
facts  in  accordance  with  plaintiff's  complaint 
made  and  entered  a  decree  and  order  of 
sale  which  la  in  the  usual  form  In  such  cases, 
except  that  It  provides  for  the  sale  of  the  de- 
fendant's (Otto  Peterson's)  interest  only  in 
and  to  the  mortgaged  premises,  with  the  fol- 
lowing proviso:    "The  Intervener  herein.  Bl< 

*Cook  V.  Hlsler.  U  Vtah,  228,  tl  Pic  tM, 

uigitizea  Dy 


oogle 


430 


85  PACIFIC  REPORTER. 


(UtaK 


len  Petetson,  who  Is  the  wife  of  the  defend- 
ant herein,  and  whose  rights  to  the  said  prem- 
ises and  every  part  thereof  Is  not  affected  by 
this  decree."  And  again,  at  the  conclusion  of 
the  order  of  sale:  "Subject,  however,  to 
any  and  all  legal  rights  whicb  the  said  In- 
tervener, Ellen  Peterson,  as  the  wife  of  Otto 
Peterson,  may  have  In  and  to  said  property, 
and  every  part  thereof."  From  this  decree, 
Ellen  Peterson,  Intervener,  has  appealed  to 
this  court. 

W.  D.  Livingston,  for  appellant  Jacob 
Johnson,  for  respondent. 

aicCARTY,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinou 
of  the  court 

Appellant  insists  that  the  mortgage  is  ab- 
solutely void,  for  the  reason  that  she  did  not 
join  in  Its  execution  and  was  In  no  way  a 
party  to  It  On  the  other  hand.  It  Is  c-ontend- 
ed  that  Otto  Peterson,  the  mortgagor,  had 
a  right  to  mortgage  the  laud  In  question,  not- 
withstanding It  was  occnple<l  by  himself  and 
family  and  was  their  only  home,  subject  to 
the  statutory  one-third  Interest  of  his  wife, 
which  Interest,  respondent  contends,  is  an  In- 
choate and  contingent  interest  which  would 
take  effect  only  upon  the  death  of  Otto  Peter- 
son, should  his  wife  survive  bin). 

The  sections  of  the  Revised  Statutes  of 
1898  of  this  state  relating  to  liomesteads,  so 
far  as  material  here,  are  as  follows : 

"Sec.  1147.  A  homestead  consisting  of  lauds 
and  appurtenances,  which  lands  may  be  in 
one  or  more  localities,  not  exceeding  in  value 
with  the  appurtenances  and  improvements 
thereon  the  sum  of  fifteen  hundred  dollars 
for  the  head  of  the  family,  and  the  further 
simi  of  five  hundred  dollars  for  his  wife, 
and  two  hundred  and  fifty  dollars  for  each 
other  member  of  his  fanill.v,  shall  be  exempt 
from  judgment  lien  and  from  execution  or 
forced  sale,  except  as  provided  In  this  title. 

"Sec.  1148.  If  the  homestead  claimant  Is 
married,  the  homestead  may  be  selected  from 
the  separate  property  of  the  husband,  or, 
with  the  consent  of  the  wife,  from  her  sepa- 
rate property. 

"Sec.  1149.  Any  person  who  Is  the  head  of 
a  family  moy  make  a  de<'laration  of  home- 
stead in  the  manner  provided  In  the  next 
two  sections,  hut  a  failure  to  make  such 
declaration  shall  not  Impair  the  homestead 
right 

"Sec.  ll.")©.  In  order  to  record  a  homestead, 
the  husband  or  other  head  of  the  family,  or, 
in  case  the  hnsband  has  not  made  such  selec- 
tion, the  wife  must  execute  and  acknowledge 
a  declaration  of  homestead,  and  file  the  same 
for  record  In  the  office  of  the  recorder  of  the 
county  or  counties  In  which  the  land  Is  sit- 
uated. 

"Sec.  1151.  The  declaration  of  homestead 
must  contain :  (1)  A  statement  showing  the 
person  making  It  to  be  the  heid  of  a  family; 
or,  when  the  declaration  is  made  by  the  wife. 


Bbowing  that  ber  husband  haa  not  made  such 
declaration.  <2)  A  description  of  the  prem- 
ises.   <3)  An  estimate  of  their  cash  value." 

The  foregoing  provisions  of  oar  statutes  re- 
lating to  the  exemption  and  selection  of  home- 
steads are,  in  the  main,  taken  from  the  Re- 
vised Code  of  North  Dakota  of  1890,  section 
3008  of  which  is  as  follows:  "The  homestead 
of  a  married  person  cannot  be  conveyed  or 
incumbered,  unless  the  Instrument  by  which 
It  is  conveyed  or  Incimibered  Is  executed  and 
acknowledged  by  both  husband  and  wife." 
The  Codes  of  California,  Iowa,  Nebraska,  and 
several  other  states  contain  provisions  almost 
Identical  with  section  3608  of  the  Revised 
Code  of  North  Dakota  of  1899.  The  courts 
of  those  states  have  uniformly  held  that 
under  this  provision  a  husband  cannot  legally 
luc-umber  the  homestead,  unless  bis  wife 
joins  in  the  execution  and  acknowledgment 
of  such  conveyance  or  Incumbrance.  Section 
ILir,  of  the  Revised  Statutes  of  Utah  of  1898, 
provides :  "If  the  owner  is  married,  no  con- 
veyance or  Incumbrance  of,  or  contract  to 
convey  or  Incumber,  the  premises  selected 
and  recorded  as  a  homatcad  prior  to  the 
time  of  such  conreyancc,  incumhranre,  or 
contract,  is  valid  unless  both  the  husband 
and  wife  join  In  the  execution  of  the  same." 
By  a  comparl.son  of  this  provision  of  the 
statutes  of  this  state  with  the  coiTesiiondIng 
provision  of  the  Codes  of  the  states  mention- 
ed. It  will  be  seen  that  thot  portion  of  section 
ll."».')  of  our  Code  which  we  have  Italicized  Is 
not  Incorporated  In  the  provision  of  the  Codes 
relating  to  the  same  matter  of  the  states  re- 
ferre<l  to.  Therefore,  the  decisions  of  those 
states  bearing  ui)on  the  decisive  question  un- 
der consideration,  viz.,  the  validity  of  the 
mortgage,  are  of  but  little,  If  any,  value  as  a 
guide  In  construing  section  1133  of  our  own 
Code.  It  would  seem,  however,  that.  If  the 
Legislature  had  Intended  this  section  to  re- 
ceive the  same  construc-tlon  as  Is  given  the 
corresiiondlng  section  of  the  Codes  of  the 
states  mentioned.  It  would  not  have  limited 
tlie  conveyances,  Inctmibrances.  etc.,  therein 
mentioned  to  such  premises  only  as  may  be 
"selected  and  recorded  as  n  homestead  prior 
to  the  timf  of  such  conveyance."  etc.  It  Is 
a  well-settled  rule,  and  one  that  has  been 
recognized  and  followed  In  this  state,  that 
a  married  man  who  holds  the  legal  title  to 
the  homestead  ma.v.  imless  prohibited  by 
statute,  convey  or  Incumber  such  homestead 
(subject  to  his  wife's  one-third  interest  In 
ca.«!e  she  survives  hlni),  without  the  wife 
joining  In  the  execution  of  the  instrumr>nt 
Cook  V.  HIgley.  10  Utah,  228.  37  Pnc.  330: 
13  A.  &  E.  Euc.  Law  (2d  Ed.)  00.VCG6; 
Waples,  Homestead  &  Exerap.  370:  Thomp- 
son. Homestead  &  Exemp.  230. 

The  foregoing  provisions  of  the  statute  do 
not  confer  upon  the  wife  a  vested  estate  or 
property  right  In  the  premises  claimed  as 
a  honiest"ad  when  stich  premises  are  owned 
by,  and  the  legal  title  thereto  is  in,  the  bus- 
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iMtnd.  A.  &  R  Kne.  Law  (2&  Ed.)  668.  "Tba 
wife  has  not  an  estate  In  homestead  dnilng 
the  life  of  the  husband,  but  a  meie  right  of 
occnpancy,  or  the  right  to  have  same  exempt- 
ed from  ber  husband's  debts,  except  where 
she  unites  In  the  conveyance,  with  privy  ex- 
amination ;  but,  by  uniting,  she  does  not  con- 
vey an  estate  of  which  she  Is  seised,  but 
merely  consents  that  her  husband  may  con- 
vey his  estate,  so  as  to  waive  her  right  to 
*n  exemption."  Creath  v.  Creath,  86  Tenn. 
659,  8  S.  W.  847.  In  the  case  of  Gee  T. 
Moore,  14  CaL  472,  this  same  question  was 
Involved  (the  nature  and  extent  of  the  wife's 
interest  in  the  homestead),  and  in  the  course 
of  the  opinion  in  that  case  the  court  say: 
"It  Is  the  alienation  by  the  owner,  if  a  mar- 
ried man,  which  the  statute  declares  shall 
be  invalid  without  the  signature  of  the  wife. 
The  power  of  alienation,  and  not  the  nature 
of  the  husband's  estate,  is  thus  affected.  And 
this  power  is  restricted  only  so  far  as  it  may 
be  necessary  for  the  protection  of  the  home- 
stead. The  Invslldlty  only  goes  to  the  ex- 
tent essential  to  this  object  The  husband 
can  neither  mortgage,  sell,  or  otherwise  alien- 
ate, the  bomestead,  without  the  signature  of 
the  wife,  so  as  to  deprive  themselves  of  the 
benefit  of  the  humane  and  wise  provisions  of 
the  law.  For  this  purpose,  the  restriction 
was  designed,  none  other.  Snbject  to  the 
protection  thus  extended,  the  absolute  power 
of  the  husband  continues.  In  Jenness  v.  Cut- 
ler, 12  Kan.  600,  It  Is  said :  "It  requires  no 
instrument  In  writing  to  create  such  an  In- 
terest, nor  does  does  It  require  any  Instro- 
ment  in  writing  to  destroy  it  A  merely  go- 
ing upon  the  premises,  and  occupying  the 
same  as  a  homestead,  will  create  the  Interest 
The  abandonment  of  the  premises  as  a  home- 
stead will  destroy  the  Interest;  and,  If  the 
wife  should  die  while  occupying  the  premises 
as  a  homestead,  she  would  have  nothing  that 
wonid  descend  to  her  heirs,  or  go  to  her 
executors  or  administrators,  and  nothing  that 
she  could  devise  or  bequeath.  The  whole 
estate  would  continue  to  belong  to  her  hus- 
band, and  after  her  death  be  could  sell  and 
convey  the  same  by  a  deed  executed  by  him- 
self alone."  Smith  ▼.  Sherck,  60  Miss.  491 ; 
Godfrey  t.  Thornton.  48  Wis.  677,  1  N.  W. 
862 ;  Stewart  ▼.  MacKey,  16  Tex.  66,  67  Am. 
Dee.  609;  Howe  v.  Adams,  28  Vt  641. 

The  only  restrictions  placed  upon  a  mar- 
ried man  In  this  state  to  prevent  blm  from 
disposing  of  or  Incumbering  the  homestead, 
without  his  wife  Joining  in  the  execution  of 
the  Instrument  by  which  It  is  sought  to  con- 
Tey  or  incumber  such  homestead,  are  con- 
tained In  section  1165.  As  we  have  hereto- 
fore observed,  this  section  renders  a  convey- 
ance or  incumbrance  of  a  homestead  by  a 
married  man  void  only  when  such  homestead 
has  been  selected  and  recorded  prior  to  such 
conveyance  or  Incumbrance,  and  both  hus- 
band and  wife  have  not  joined  fn  the  execu- 
tion of  the  Instrument  by  which  the  home- 


stead la  conveyed  or  Incnmbered;  bnt  tba 
statute  nowhere  prohibits  the  husband,  when 
he  holds  the  legal  title  to  the  homestead, 
from  conveying  or  incumbering  it  when  no 
declaration  of  homestead  has  been  made 
and  recorded  as  provided  In  sections  1150  and 
1161,  supra.  While  It  Is  evident  that  the 
Legislature  Intended  to  place  It  within  the 
power  of  the  wife  to  protect  the  home,  when, 
because  of  the  husband's  Improvidence,  finan- 
cial misfortune,  or  for  any  other  reason,  he 
aeeks  to  convey  or  incumber  the  homestead 
without  ber  concurrence,  we  think  it  is  also 
apparent  that  nnder  the  provision  of  section 
1155,  In  order  for  the  wife  to  exercise  the 
right  thus  given  her,  she  must  execute  and 
adcDowledge  a  declaration  of  homestead  and 
file  the  same  for  record  as  provided  In  sec- 
tions 1150  and  1151.  In  the  case  before  us 
no  declaration  of  homestead  was  made  and 
recorded  by  either  the  husband  or  wife. 
Therefore  the  mortgage  under  consideration 
was  valid,  and  the  foreclosure  and  sale  of 
the  premisea  transferred  the  title  from  the 
mortgagor  to  the  mortgagee,  subject  to  the 
right  of  redemption  and  to  the  Intervener's 
(wife  of  mortgager's)  one-third  Interest 
should  she  survive  her  busband,  the  mortgag- 
or. 
The  Judgment  la  affirmed,  with  costs. 

BARTCH,  O.  X,  concurs. 

STRAUP,  J.  (concurring  In  part;  dissent- 
ing In  part).  I  concur  in  the  Judgment  to 
the  extent  of  holding  the  mortgage  valid  so 
far  as  It  affects  the  defendant  Otto  Peterson, 
but  dissent  from  the  holding  that  the  mort- 
gage impaired  or  defeated  the  right  of  the 
intervener,  Ellen  Peterson,  to  claim  and  pre- 
serve the  homestead,  or  that  the  mortgage 
was  at  all  binding  upon  her,  or  that  It  In 
any  way  affected  any  of  her  rights.  It  may 
be  conceded  that  a  mortgage  executed  only 
by  a  married  man  upon  a  homestead  not 
selected  and  not  recorded  is  not  void  as  to 
him,  as  it  would  be  If  the  homestead  were 
selected  and  recorded,  and  that  he  may  law- 
fully mortgage  whatever  Interest  he  may 
have  In  and  to  the  property.  But  he  can- 
not hy  his  act  alone,  mortgage  or  convey 
any  right  or  Interest  that  the  wife  may  have 
In  and  to  the  homestead  sought  to  be  mort- 
gaged or  conveyed.  The  nndlsputed  evidence 
shows  that  the  realty  In  question  was  the 
only  real  estate  owned  or  possessed  by  the 
Petersons,  that  It  did  not  exceed  $800  In 
value,  that  at  the  time  of  the  execution  of 
the  mortgage  and  long  prior  thereto  the  prop- 
erty was  and  had  been  occupied  by  them  as 
their  home  and  residence,  that  the  defend- 
ant was  a  married  man  and  that  the  inter- 
vener was  his  wife,  and  that  all  these  facts 
were  known  to  the  plaintifT  at  the  tme  of 
the  execution  of  the  mortgage.  It  Is  con- 
ceded by  Justice  McCarty  that  the  husband 
alone  by  his  deed  of  conveyance  cannot  de- 
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feat  or  Impair  the  wife's  statutory  Interests 
given  her  In  lieu  of  dower  In  and  to  the  real 
estate  possessed  by  hlua  at  any  time  during 
the  marriage.  Now  the  homestead  statute 
gives  the  wife  as  well  as  the  husband  the 
right  to  claim  and  preserve  the  homestead. 
lu  addition  to  the  sections  of  the  statute 
quoted  by  Justice  McCARTT,  section  1132 
provides:  "It  shall  be  the  privilege  of  either 
the  husband  or  the  wife  to  claim  and  select 
a  homestead  to  the  full  extent  prescribed  In 
this  title,  on  the  failure  of  the  other,  being 
the  judgment  debtor,  to  make  such  claim  or 
selection."  It  Is  not  claimed  that  the  hus- 
band made  any  kind  of  claim  to  this  or 
to  any  other  realty  as  a  homestead,  or  that 
the  Petersons  owned  or  possossfd  any  other 
realty.  The  riglit.  then,  which  is  given  to 
the  wife  by  the  homestead  statute  to  claim 
and  preserve  the  homestead  cannot  be  de- 
feated or  Impaired  by  a  mortgage  execute<l 
alone  by  the  husband  and  to  which  she  had 
not  given  her  consent.  So  far  as  affecting 
her  interest,  she  had  the  same  right  to  claim 
and  preserve  the  homestead  as  though  the 
mortgage  had  not  been  given.  All  that  sec- 
tion 1155,  declares  is  that  no  conveyance  by 
a  married  man  of  a  homestead  selected  and 
recorded  Is  valid,  unless  both  the  husband 
and  the  wife  Join  In  the  execution  of  the 
same ;  that  Is.  If  the  Instrument  In  such  case 
is  not  executed  by  both,  it  is  absolutely  void, 
even  as  to  the  married  person  who  alone  ex- 
ecuted It.  But  the  section  cannot  be  con- 
strued to  mean  that,  if  it  Is  otherwise  execut- 
ed alone  by  the  husband  and  under  condi- 
tions so  as  to  be  binding  upon  him,  there- 
fore It  is  also  binding  upon  another,  who 
did  not  execute  it,  and  who  has  a  right  or 
Interest  In  and  to  the  thing  conveyed.  Un- 
der such  circumstance  he  can  convey  what- 
ever interest  he  may  have  In  and  to  the 
property,  but  he  cannot,  by  his  act  alone. 
Impair  or  defeat  whatever  right  the  wife 
has  to  claim  and  preserve  tlie  homestead,  or 
any  other  right  which  she  may  have  In  and 
to  the  property.  Mr.  Waples,  In  his  work 
on  Homestead  and  Exemption,  on  page  545, 
says:  "The  owner  cannot  waive  any  vest- 
ed rights  of  bis  wife  and  children.  When 
by  law,  through  his  dedication  of  bis  own 
property  as  a  homestead,  they  become  en- 
titled to  certain  rights  or  Interests  in  it,  he 
alone  cannot  deprive  them  of  it  by  any  agree- 
ment to  forego  claiming  exemption.  Where 
'estate  of  homestead'  Is  created  with  this  ef- 
fect In  favor  of  the  wife,  and  where  bene- 
ficiaries other  than  the  owning  head  of  the 
family  have  such  rights,  interests,  or  privi- 
leges conferred,  though  there  be  no  such 
'estate'  recognized,  the  owner  alone  cannot 
waive  exemption  to  their  injury.  No  such 
act  on  the  part  of  a  husband  or  father,  or 
of  a  wife  or  widow,  or  of  any  person,  as 
might  estop  him  or  her  personally  from 
claiming  a  homestead  right,  can  possibly  de- 
bar others,  who  have  rights  therein,  from 
their  Interest." 


The  case  of  Cook  t.  Illgley,  10  Utah,  228, 
37  Pac.  336,  Is  cited  to  support  the  doctrine 
that  the  husband  can  convey  "his  hom'estead 
without  the  wife's  consent,  subject  only  to 
her  dower  right  on  his  death."  That  ruling 
was  made  under  the  exemption  or  homestead 
statute  of  1888.  Thereunder  no  one  but  "the 
debtor  who  was  the  head  of  a  family"  could 
claim  the  exemption  or  benefit  of  a  homestead. 
The  wife  herself,  unless  she  was  the  debtor 
and  the  head  of  a  family,  was  given  no  right 
whatever  to  lay  any  kind  of  claim  to  the 
homestead,  and  had  no  right  or  interest  in 
or  to  the  property,  except  the  right  of  dower. 
In  construing  and  speaking  of  that  statute, 
tlie  court  said:  "Therefore,  indepeudeuUy 
of  the  husband,  who  is  the  head  of  the 
family,  the  wife  has  no  claim  upon  the  home- 
stead, so  long  as  he  Is  living,  exci-pt  her 
right  of  dower,  unless  It  be  her  separate 
proj)erty."  That  statute  is  very  unlike  the 
one  here  under  consideration.  If  not  by  the 
very  letter,  certainly  in  spirit,  the  statute 
which  we  now  have  expressly  gives  the  wife 
the  right  to  claim  and  preserve  the  home- 
stead, and  I  cannot  see  how  the  mortgage 
not  signed  nor  consented  to  by  her  can 
impair  or  defeat  that  right  It  is  concede<l 
by  Justice  McCARTI  that  this  statute  gave 
the  wife  a  right  to  claim  the  homestead,  and 
that  the  Legislature  intended  to  place  It 
within  the  power  of  the  wife  to  protect  the 
home  agahist  the  improvidence  or  misfortime 
of  the  husband,  or  where  be,  for  any  other 
reason,  sought  to  convey  or  Incumber  the 
homestead  without  her  concurrence ;  but  that, 
in  order  that  •he  may  do  so,  under  the  cir- 
cumstances of  this  case,  it  was  a  prerequisite 
that  she  make  and  record  a  declaration. 
Had  she  made  and  recorded  a  declit  ration, 
then,  of  course,  the  mortgage  would  have 
been  absolutely  void,  even  as  to  the  husband 
who  alone  executed  it.  But  what  Is  the 
wife's  right  with  respect  to  claiming  the 
homestead  when  no  declaration  was  made 
and  recorded,  and,  for  tliat  reason,  the  mort- 
gage held  valid  and  binding  as  to  the  hus- 
band? To  say  that  she  is  barred  from  claim- 
ing the  homestead  under  such  circumstance 
l8  because  she  failed  to  make  and  record 
a  declaration,  not  because  the  mortgage  was 
given.  As  to  her,  the  mortgage  has  nothing 
to  do  with  It  To  say  that  under  such  cir- 
cumstance she  Is  barred  from  claiming  the 
homestead  is  to  say  that  no  one  can  claim 
a  homestead  unless  a  declaration  has  been 
made  and  recorded.  This  the  statute  does 
not  mean,  for  it,  in  express  terms,  declares, 
in  section  1140,  that  a  failure  to  make  a 
declaration  shall  not  impair  the  homestead 
right  And  I  do  not  understand  the  Intended 
effect  of  the  decision  of  the  majority  court 
to  be  that,  unless  a  declaration  is  made  and 
recorded,  a  claimant  Is  barred  from  claiming 
a  homestead,  but  that,  because  of  the  execu- 
tion of  the  mortgage  by  the  husband,  the 
wife  is  not  in  position  to  claim  and  preserve 
the  homestead,  because  &  declaration  was 
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not  made  and  recorded  by  her.  This  court, 
In  several  cases,  held,  under  the  statute  of 
1S96,  -which  provided  for  the  exemption  of 
a  homestead  "to  be  selected  by  a  Judgment 
debtor  consisting  of  land  and  appurtenances," 
that  the  homestead  claimant  was  not  re- 
quired to  formally  select  the  premises  as  a 
homestead,  but  that  the  selection  of  the 
homestead  Is  sufficiently  manifested  by  the 
fact  of  ownership,  residence,  use,  or  occupa- 
tion, and  that  a  sale  thereof  under  execu- 
tion may  be  set  aside.  Kimball  v.  Lewis, 
17  Utah,  381,  53  Pac.  1037 ;  Kimball  v.  Salis- 
bury, 19  Utah,  161,  56  Pac.  973.  It  was, 
however,  nrged  by  counsel  on  argument  that 
a  distinction  should  be  made  between  those 
cases  and  the  one  at  bar  because  they  were 
execution  sales,  while  this  Is  a  foreclosure 
sale.  The  language  of  the  statute  Is  that  a 
homestead  consisting  of  lands,  etc..  Is  exempt 
"from  execution  or  forced"  sale.  So  far  as 
the  wife  l8  concerned,  a  sale  of  property 
on  foreclosure  of  a  mortgage  not  signed  nor 
consented  to  by  her  Is  Just  as  much  a  forced 
sale,  and  an  Involuntary  alienation,  as  is 
an  execution  sale.  Here  the  property  was 
not  charged  with  a  lien  and  right  of  sale 
by  any  act  on  her  part,  or  with  her  con- 
sent As  to  her  status,  she  is  in  no  worse 
position  than  if  the  husband  had  voluutarlly 
confessed  Judgment  on  a  note,  and,  for  value, 
waived  all  exemptions  and  benefits  of  home- 
stead. 

The  necessary  effect  of  the  decision  of  the 
majority  court  ousts  the  possession  of  the 
defendant  and  of  his  family  at  the  expira- 
tion of  redemption,  and  lets  the  purchaser 
in  with  all  right  of  title  and  possession,  save 
alone  the  wife's  Inchoate  or  statutory  in- 
terest given  her  In  lieu  of  dower,  which  can 
only  be  asserted  on  tlie  death  of  the  husband. 
A  holding  which  leads  to  such  a  result,  I 
think,  subverts  rather  than  accomplishes  tJie 
pxurpoee  of  the  statute,  which  is  intended  to 
secure  and  protect  the  home,  not  only  for 
the  benefit  and  protection  of  the  husband,  or 
the  head  of  the  family,  but  also  for  the  bene- 
fit and  protection  of  the  wife  and  childroi 
as  well  and  as  a  means  of  their  support, 
and  is  intended  to  give  the  wife  a  privilege 
or  right  to  lay  claim  to  and  preserve  the 
home  for  herself  and  family.  However,  the 
decree,  as  made  by  the  lower  court,  prob- 
ably did  not  prejudice  the  right  of  the  Inter- 
vener, for  the  decree  and  the  order  of  sale 
were  subject  to  "any  and  all  legal  rights" 
wliich  she  may  have  in  and  to  the  proper- 
ty, and  that  her  "rights  to  the  said  premises 
and  every  part  thereof"  are  not  to  be  af- 
fected by  the  decree.  The  court  ought  to 
have  defined  and  adjudicated  what  those 
rights  are.  Nether  by  the  findings  nor  the 
decree,  or  otherwise,  did  it  do  so.  But  the 
majority  court  has  defined  and  adjudicated 
tbem  to  be  that  only  of  a  dower  right,  from 
which  I  dissent. 
85P.-J28 


STATE  V.  WINSLOW, 
(Supreme  Court  of  Utah.    May  12,  190C.) 

1.  Cbiminal  Law  —  Expert  Testimont  —  In- 
cest—Fobcible    IWTEBCODBSE. 

Where,  in  a  prosecution  for  incest,  the  fe- 
male testified  that  the  intercourse  was  by  force, 
expert  testimony  tending  to  show  that  there  had 
been  a  forcible  penetration  of  the  vagina  was  ad- 
missible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §  lOtiO.] 

2.  Incest— BVIDENCB—C0MPI.AINT  bt  Pbosecu- 

TBIX. 

Where,  in  a  prosecution  for  incest,  the  fe- 
male testified  that  the  act  was  committed  with 
force,  and  against  her  will,  testimony  that  she 
had  made  a  complaint  shortly  after  the  offense 
was  admissible. 

3.  Same. 

In  a  prosecution  for  incest,  a  question  as  to 
whether  prosecutrix  had  made  complaint  of  her 
father  having  had  carnal  knowledge  of  her  was 
objectionable,  l>ecause  assuming  and  stating  the 
name  of  the  accused. 

4.  Incest  — Elements    of    Offense  —  Intek- 
couBSE  BY  Force. 

Under  Rev.  St.  1808,  i  4211,  declaring  that 
if  any  person  related  to  another  person  within 
the  fourth  degree  of  consanguinity  shall  have 
sexual  intercourse  with  such  other  related  person 
with  knowledge  of  the  relationship  the  person 
BO  offending  aoall  be  deemed  guilty  of  incest  a 
father  having  intercourse  with  his  daughter  may 
be  convicted  of  incest,  though  the  daughter  did 
not  consent,  and  the  intercourse  was  had  by 
force. 

[Ed.  Note.— For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Incest,  S  6.] 

5.  Indictment  —  Incest  —  Conviction  of  At- 
tempt. 

Under  Rev.  St.  1898,  |  4893,  declaring  that 
the  jury  may  find  the  defendant  guilty  ot  any  of- 
fense necessarily  included  in  that  with  which  he 
is  charged  or  of  an  attempt  to  commit  the  of- 
fense, a  person  indicted  for  incest  may  properly 
be  convicted  of  an  attempt  to  commit  that  crime. 

Appeal  from  District  Court,  Second  Dis- 
trict;  J.  A.  Howell,  Judge. 

J.  H.  WInslow,  Jr.,  was  convicted  of  at- 
tempt to  commit  incest  and  appeals.  Af- 
firmed. 

Henderson  &  MacMillen,  for  appellant  M. 
A.  Gruden,  Atty.  Gen.,  and  Geo.  Halverson, 
Dlst  Atty.,  for  the  State. 

STRAUP,  J.  1.  The  defendant  was  con- 
victed of  an  attempt  to  commit  Incest  on  his 
daughter,  then  between  11  and  12  years  of 
age.  At  the  time  In  question  the  defendant 
occupied  a  cot  in  a  sleeping  room,  and  his 
daughter,  with  several  smaller  children,  oc- 
cupied a  bed  in  the  same  room.  Defend- 
ant's wife,  who,  about  two  weeks  prior  to  the 
commission  of  the  offense,  was  confined,  oc- 
cupied, with  an  attendant,  an  adjoining  room. 
On  the  evening  in  question  the  defendant  had 
retired  and  when  his  daughter  entered  the 
room,  also  to  retire,  and  commenced  undress- 
ing, he  called  to  her  to  lie  down  with  him. 
She  did  so.  He  caressed  her  and  then  un- 
pinned and  raised  her  garments  and  attempt- 
ed to  have  sexual  intercourse  with  her.  She 
said  he  penetrated  her  "about  that  far,"  (Indi- 
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eating)  which  counsel,  on  cross-examination, 
said  was  about  three-quarters  of  an  Inch, 
and  she  said,  "about  that."  She  testified  that 
she  did  not  consent  to  the  act,  aud  tried  to 
pull  away  from  the  defendant  but  was  unable 
to  do  so  because  he  held  her;  that  he  attenipt- 
■ed  Intercourse  with  her  the  second  time, 
and  then  dropped  oS.  to  sleep;  she  said  it 
hurt  her,  but  she  did  not  call  out  to  her  moth- 
•er  because  she  was  frightened.  After  the 
second  attempt  she  left  his  cot,  and  sat  on  ber 
bed  thinking  whether  she  should  tell  her 
mother.  After  a  few  minutes  she  went  Into 
ber  mother's  room  and  told  her.  Her  mother 
asked  her  to  go  with  her  Into  the  defendant's 
room  and  there  repeat  In  his  presence  what 
she  had  said  to  ber.  At  first  the  girl  besltat- 
«d  because  of  ber  excitement  and  fear  of 
the  defendant,  but  finally  did  so.  The  defend- 
ant said,  "I  didn't,  did  I,  Mandy?"  She  said 
that  he  did.  The  defendant  arose,  knelt  be- 
fore his  wife  and  begged  forgiveness.  She 
told  him  to  take  his  bed  and  go  In  the  kitchen. 
The  defendant  went  into  the  kitchen  and 
there  walked  back  and  forth  crying  and  call- 
ing himself  names.  The  chief  of  police  and 
several  other  ofilcers  testified  that  the  defend- 
ant, at  the  time  of  his  arrest,  said  that  he 
had  attempted  to  have  intercourse  with  his 
-daughter,  but  tben  thought  of  the  wrong  he 
was  doing,  and  quit. 

2.  The  first  error  assigned  relates  to  the  ad- 
mission of  testimony.  Dr.  Forbes,  on  behalf 
•of  the  state,  testified  that  he,  on  a  certain 
•date,  which  was  five  or  six  days  after  the 
-offense  was  alleged  to  have  been  committed, 
made  an  examination  of  the  vaginal  parts  of 
the  prosecutrix  and  was  asked  to  state  what 
be  observed  about  their  condition.  This  was 
objected  to  as  being  irrelevant,  incompetent, 
and  immaterial  "for  the  reason  that  you  can- 
not prove  incest  In  this  manner."  The  objec- 
tion being  overruled,  the  witness  answered, 
thattherewas  a  superficial  inflammation  of  the 
mucus  membrane  of  the  vagina  or  the  en- 
trance to  It,  an  irritation  or  redness  and  a 
«>renes8.  On  cross-examination  he  said  that 
the  inflammation  extended  as  far  as  be  could 
observe;  that  he  thought  It  not  possible  for  a 
full  grown  man  to  enter  the  vagina  very  far, 
"but  that  It  might  be  done  for  three-quarters 
■of  an  inch;  and  that  he  couldn't  tell  when 
the  injury  which  caused  the  inflammation  took 
place,  or  what  caused  It.  Thereupon  a  mo- 
tion was  made  to  have  the  testimony  stricken, 
which  was  also  overruled.  It  Is  now  claimed 
"by  ai^ellant  that  incest  Involves  a  voluntary 
-connection,  and,  while  this  evidence  might  be 
material  and  competent  In  rape.  It  Is  immate- 
rial and  incompetent  In  Incest,  and,  further, 
because  it  was  not  shown  that  the  girl  was 
In  the  same  condition  at  the  time  of  the  ex- 
amination as  at  the  time  of  the  commission 
of  the  offense.  We  see  no  force  to  these  ob- 
jections. The  testimony  was  properly  receiv- 
ed as  tending  to  corroborate  the  statement  of 
the  prosecutrix  that  ber  person  bad  been 
violated.    The  time  was  Bot  so  remote  but 


that  a  jury  might  say  it  was  the  defendant's 
act  that  caused  the  condition  of  the  prosecu- 
trix as  described  by  tbe  witness.  People  v. 
Stratton,  141  Cal.  604,  75  Pac.  167;  Common- 
wealth V.  Lynes,  142  Mass.  577,  8  N.  E.  40S, 
56   Am.   Bep.  709. 

3.  Mary  Eastman,  a  witness  on  behalf  of 
the  state,  was  asked:  "Did  Amanda  Win- 
slow  [tbe  prosecutrix]  make  any  complaint  to 
you  at  any  time  about  ber  father  having  any 
carnal  knowledge  of  her?"  Over  defendant's 
general  objection,  she  answered,  "Yes,  sir." 
She  did  not  remember  the  date,  but  said  that 
she  remembered  tbe  day  that  the  girl  went  to 
the  doctor's  office  and  that  It  was  three  or 
four  days  before  that  The  witness  could  not 
remember  whether  tbe  prosecutrix  told  her 
the  day  it  (the  Injury)  occurred.  On  cross- 
examination  she  said  that  she  knew  the  pros- 
ecutrix went  to  the  doctor's  office  from  what 
she  told  her.  A  motion  was  made  that  all 
the  evidence  be  stricken.  Court:  "I  think 
the  whole  may  go  out  excepting  that  portion 
concerning  a  complaint  made  to  the  witness." 
Defendant's  counsel:  "About  the  Injury?" 
Court:  "About  the  Injury."  Tbe  testimony, 
therefore,  left  standing,  was  to  tbe  effect  that 
the  prosecutrix  made  complaint  to  the  witness 
about  the  injury.  The  prosecutrix  having 
herself  been  a  witness  in  the  case,  the  state 
had  the  right  to  show  whether  she  made  com- 
plaint of  Injury,  whrai  and  to  whom,  and  bad 
tbe  right  to  prove  such  fact  by  the  person  to 
whom  the  complaint  was  made.  State  v. 
Neel,  21  Utah,  156,  60  Pac.  510;  3  Greenleaf 
Bv.  §  213. 

The  appellant  concedes  this  right  In  a  rape 
case,  but  denies  It  In  a  case  of  incest  This 
might  well  be  true  In  a  case  of  Incest  where 
tbe  act  of  Intercourse  was  a  concurring  as- 
sent of  both  parties  and  where,  therefore, 
the  female  would  be  an  accomplice.  But 
here  tbe  prosecutrix  bad  not  consented  as  a 
matter  of  fact;  and,  because  of  her  age,  un- 
der tbe  statute,  she  was  legally  incapable  of 
yielding  consent  In  such  a  case  we  perceive 
no  good  reason  why  the  rules  of  evidence 
here  under  consideration  do  not  obtain  the 
same  as  in  a  case  where  tbe  charge  is 
rape.  The  reasons,  as  stated  by  the  author- 
ities, rendering  this  kind  of  evidence  admis- 
sible in  a  case  of  rape,  equally  exist  In  all 
cases  where  the  person  of  tbe  female  was, 
or  was  attempted  to  be,  violated  forcibly, 
and  without  her  consent,  and  where  she  la 
not  an  accomplice.  It  Is,  however,  urged  by 
appellant  that  to  make  the  evidence  admis- 
sible it  must  be  part  of  the  res  gestae.  That 
is  not  the  rul&  When  the  complaint  is  a 
part  of  the  res  gestte,  then  not  only  the  fact 
of  tbe  complaint  may  be  given  in  evidence, 
but  also  tbe  particulars  and  tbe  things  said 
and  done  as  a  part  thereof.  When  It  Is 
not  a  part  of  the  res  gestse,  as  this  was  not, 
then  only  the  fact  that  complaint  was  made 
of  the  injury,  to  whom  It  was  made  and 
when,  may  be  given,  except  when  elicited  on 
cross-examination,  or  by  way  of  conflrmlng 


Digitized  by 


Google 


ttah) 


STATE  T.  WINSLOW. 


43& 


the  testimony  ol  tlie  prosecutrix  after  It 
has  been  impeached.  It  la  admitted,  not  on 
the  theory  of  ree  gestie,  bnt  as  a  fact  cor- 
roborative of  the  testimony  of  the  prosecu- 
trix. State  V,  Neel,  supra,  and  cases  cited. 
The  evidence  being  restricted  as  It  was  by 
the  court,  no  error  was  made  In  the  ruling. 
While  It  was  not  shown  definitely  on  what 
day  the  complaint  was  made  to  the  witness. 
It  was,  however,  suflBclently  made  to  appear 
to  have  been  recently  after  the  commission 
of  the  alleged  offense.  Besides,  no  objec- 
tion was  made  on  this  ground,  and  no  com- 
plaint is  here  made,  that  the  evidence  lacks 
the  required  proof  that  the  complaint  was 
made  recently.  Again,  the  question  asked 
the  witness  whether  the  prosecutrix  made 
complaint  of  her  "father"  having  carnal 
knowledge  of  her  is  objectionable,  under  the 
authorities,  because  assuming  and  stating  the 
name  of  the  person  who  committed  the  as- 
sault or  Injury.  Bean  v.  People,  124  111.  576, 
10  N.  E.  656;  Stephen  y.  State,  11  Oa.  225; 
People  V.  Lambert,  120  Cal.  170,  52  Pac.  307; 
Thompson  t.  State,  38  Ind.  39;  State  v.  Rob- 
«t8on  (La.)  58  Am.  Uep.  201;  1  Wbaton 
Crim.  Ia  i  560;  Blsb.  Crim.  Pro.  But  no 
such  or  other  sufficient  objection  was  made. 
Bean  v.  People,  supra.  Nor  is  there  any 
such  complaint  made  here.  Though  It  were 
conceded  to  hare  been  objectionable,  we 
think  whatever  error,  if  any,  was  committed 
with  respect  thereto,  was  cured  by  the 
court's  striking  all  objectionable  matter. 

4.  It  is  further  urged  that  the  court  ought 
to  have  directed  a  verdict  for  the  defendant, 
because  the  evidence  on  the  part  of  the  state 
showed  that  the  prosecutrix  had  not  yielded 
consent;  and,  therefore,  the  defendant  was 
guilty  of  rape  or  an  attempt  to  commit  rape, 
and  could  not,  for  that  reason,  be  convicted 
of  Incest  or  an  attempt  to  commit  lnce.st 
This  presents  the  question  as  to  whether  a 
defendant  charged  with  Incest  can  be  con- 
victed thereof  If  the  evidence  shows  that  he 
forcibly  had  carnal  knowledge  of  the  female, 
and  without  her  consent.  It  seems,  under 
some  statutes.  It  h.is  been  held  that  he  can- 
not be  80  convicted.  DeGroat  v.  People, 
39  Mich.  124;  State  v.  Jarvls,  20  Or.  437,  26 
Pac.  302.  23  Am.  St.  Rep.  141 ;  State  v.  Ellis, 
74  Mo.  385,  41  Am.  Rep.  321.  This  conclusion 
Is  reached  by  tlie  courts  in  the  foregoing  au- 
thorities largely  because  of  the  wording  of 
the  statute  defining  incest — shall  have  inter- 
course "together,"  or  with  "each  other," 
which,  they  say,  necessarily  Implies  a  con- 
current act  and  the  consent  of  both  parties ; 
and  If  one  of  the  parties  is  compelled  by 
force  to  submit  to  the  act,  there  can  be  no 
consent  of  such  party,  and,  therefore,  the 
act  cannot  be  committed  "together,"  or  with 
"each  other."  But  the  great  weight  of  au- 
thority is  to  the  effect  that  when  tlie  inces- 
tuous fornication  is  shown  to  have  been  com- 
mitted by  the  defendant  with  full  knowledge 
of  the  relationship  between  himself  and  the 
other  participant,  though  he  used  force  In  the  | 


accomplishment  of  his  object,  he  may,  never- 
theless, be  convicted  of  the  crime  of  Incest. 
If  the  female  be  not  guilty  because  of  a  want 
of  consent  to  the  act,  it  does  not  change  the 
character  of  the  act  so  far  as  the  defendant  Is 
concerned,  if,  on  his  pai-t.  It  was  willingly 
and  knowingly  done.  He  must  be  lield  to- 
answer  for  the  consequences  of  his  own  act 
done  with  his  knowledge  and  consent.  TVhen 
the  defendant,  with  full  knowledge  of  the 
relationship  between  himself  and  the  female, 
willingly  on  his  part,  has  sexual  Intercourse 
with  the  female,  the  crime  of  Incest,  so  far 
as  he  is  concerned,  is  complete.  His  own 
guilt  is  not  made  to  depend  upon  the  mental 
condition  of  the  female.  The  defendant's 
guilt  here  Is  measured  by  his  knowledge  and 
intent,  and  not  by  the  knowledge  and  Intent 
of  his  daughter  on  whom  he  committed  the 
offense.  People  v.  Stratton,  141  Cal.  604, 
75  Pac.  166;  People  v.  Kaiser,  119  Cal.  4.56, 
51  Pac.  702;  Norton  v.  State,  106  Ind.  163, 
6  N.  E.  126 ;  State  v.  Nugent,  20  Wash.  522, 
56  Pac.  2!).  72  Am.  St.  Rep.  1.33;  David  v. 
People,  204  III.  479,  08  N.  E.  540;  Smith  v. 
State,  108  Ala.  1,  19  South.  306,  64  Am.  St. 
Rep.  140;  State  v.  Ilurd,  101  Iowa,  391,  70 
X.  W.  013;  State  v.  Konhns,  103  Iowa,  720. 
73  N.  W.  3.'-.3;  Rnlford  v.  State,  68  Ga.  672; 
Porath  T.  State,  90  Wis.  527,  63  N.  W.  1001, 
48  Am.  St.  Rep.  934 ;  Shelly  v.  State.  95  Tenn. 
152.  31  S.  W.  492,  49  Am.  St.  Rep.  920 ;  Com- 
monwealth v.  Bakeman,  131  Mass.  i><7,  41 
Am.  Rep.  248;  Schwartz  v.  State,  65  Neb. 
196,  91  N.  W.  190;  Bishop  Stat.  Crimes,  $ 
600.  We  are  also  led  to  this  conclusion  be- 
cause of  the  language  of  the  statute,  which 
is  unlike  those  where  the  courts  hold  a  mu- 
tual consent  e-ssential.  Section  4211,  Rev.  St. 
1808.  defines  incest  as  follows:  "If  any  per- 
son related  to  another  person  within  and  not 
including  the  fourth  degree  of  consanguinity, 
computed  according  to  the  rules  of  the  civil 
law,  shall  •  •  •  have  sexual  Intercourse 
with,  such  other  so  related  person,  knowing 
her  or  him  to  be  within  said  degree  of  re- 
lationship, the  person  so  offending  shall  be 
deemed  guilty  of  Incest."  Whatever  force 
there  Is  to  the  argument  that  mutual  con- 
sent is  necessarily  implied  by  the  use  of  the 
terms,  shall  have  sexual  Intercourse  "to- 
gether," or  with  "each  other,"  It  does  not 
equally  apiily  to  the  Utah  statute,  "have 
sexual  Intercourse  with,  such  other  so  re- 
lated person."  Baumer  v.  State.  49  Ind. 
544,  19  Am.  Rep.  601 ;  Norton  v.  State,  supra. 
The  request  was  projierly  denied. 

5.  It  is  also  urged  that  the  defendant,  on 
the  charge  of  Incest,  cannot  projierly  be  con- 
victed of  an  attempt  to  commit  Incest.  Sec- 
tion 4893,  Rev.  St.  1888,  provides:  "The  jury 
may  find  the  defendant  guilty  of  any  offense, 
the  commission  of  which  is  necessarily  in- 
cluded In  that  with  which  he  is  charged  In 
the  indictment,  or  of  the  attempt  to  commit 
the  offense."  When  a  party  proceeds  fur 
enough  In  the  perpetration  of  a  crime  as  to 
clearly  Indicate  bis  Intention,  coupled  with 
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■n  attempt  to  carry  It  Into  effect,  and  there- 
after desists  01  falls  to  consummate  the  crime 
he  may  be  found  guilty  of  an  attempt  We 
see  no  reason  why  an  exception  should  be 
made  in  the  crime  of  Incest  None  is  made 
by  the  statute,  nor  by  the  authorities.  It 
is  said,  "an  attempt  to  commit  incest  has 
been  said  to  contain  two  elements — an  evil 
intention  and  a  simultaneous  resulting  act 
which,  If  fully  performed,  would  constitute 
the  substantive  crime."  16  Am.  &  Eug.  Enc. 
L.  141.  The  authorities  generally  hold  that 
on  a  charge  of  incest  the  defendant  may  be 
convicted  of  an  attempt  to  commit  incest 
State  V.  McGilvery,  20  Wash.  240,  55  Pac 
115;  People  ▼.  Gleason,  90  Cal.  359,  33  Pac. 
1111,  37  Am.  St  Rep.  50;  State  y.  Decker, 
86  Kon.  717,  14  Pac.  283 ;  State  t.  Blythe,  20 
Utah,  381,  58  Pac.  1108.  If  the  defendant  bad 
sexual  Intercourse  with  his  daughter,  he 
committed  Incest  If  he  attempted  to  have 
sexual  Intercourse  with  her,  but  failed,  we 
see  no  reason  why  he  cannot  properly  be  con- 
victed of  an  attempt  to  commit  incest  Here 
the  evidence  shows  the  defendant  with  a 
criminal  intent  to  commit  Incest  proceeded 
to  the  extent  of  a  sexual  contact,  even  to 
a  penetration,  as  some  of  the  evidence  shows. 
The  record  does  not  disclose  any  error. 
The  judgment  of  the  court  below  la  therefore 
afOrmed. 

Mccarty,  j.,  concurs,  gartch,  a  j., 

concurs  in  result 


<30  Utab,  410) 

BRICnAM  CITY  v.  CHASE. 
(Supreme  Court  of  Utah.    May  12,  lOOa) 

1.  Eminent   Domain  —  Condemnation   Pbo- 

CEEDING OWNERSniP  OF  LAND— PLEADINa. 

A  person  who  had  filed  a  liomestead  entry 
on  a  tract  of  land,  and  thereafter  relinquished 
and  canceled  the  entry  pursuant  to  a  contract 
with  the  state  board  of  land  commissioners,  by 
which  they  agreed  to  select  tlie  lands  under 
srant  to  the  state  from  the  United  States,  to 
preserve  the  entryman's  rights,  and  to  sell  the 
land  to  him  at  a  certain  price,  all  of  which  was 
done,  the  entryman  thereafter  remaining  in  pos- 
session of  and  claiming  the  land,  was  an  owner, 
witliin  Rev.  St.  1898,  {  3.")04,  relative  to  con- 
demnation proceedings,  and  providing  that  the 
complaint  in  such  proceeding  must  contain  the 
names  of  the  owners  of  the  property. 

2.  Same — Pasties — Persons    C1.AIIIIR0    Ih- 
TEREST  IN  Land. 

Under  Rev.  St  1888,  i  8505,  relative  to 
condemnation  proceedings,  and  providing  that 
all  persons  in  occupation  of  or  having  or  claim- 
ing an  interest  in  the  property  sought  to  be 
condemned  may,  though  not  named  in  the  com- 
plaint, appear  and  defend  each  as  to  his  own 
interest,  it  is  not  necessary  that  the  complaint 
in  condemnation  proceedings  make  all  of  the 
owners  or  alleged  owners  parties. 

[Ed    Note. — For  ca-ses  in  point,  see  voL  18, 
Cent.  Dig.  Eminent  Domain,  |  478.] 

3.  Same — Sale  Pbndino  Proceedings. 

Under  Rev.  St.  1898,  {  2920,  providing  that 
where,  during  the  pendency  of  a  suit,  a  party 
transfers  bis  interest,  the  action  or  proceeding 
inny  be  continued  in  the  name  of  the  original 
party,  the  sale  of  property  sought  to  be  con- 
demned after   the  commencement  of  the   con- 


demnadon   proceedinn,   does   not   require   the 
parchaser  to  be  made  a  party. 

[Ed.  Note. — ^For  case*  in  jmint  see  voL  IS^ 
Cent  Dig.  Eminent  Domain,  ii  478,  479. 

Appeal  from  District  Court,  Box  Elder 
County;  before  Justice  W.  W.  Manghan. 

Condemnation  proceedings  by  Brigham  City 
against  George  R.  Chase.  There  was  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  was  a  proceeding  instituted  by  Brig* 
ham  City  against  the  defendant  for  the  pur- 
pose of  condemning  a  right  of  way  over  cer- 
tain lands  for  a  pipe  line.  It  is  alleged  in 
the  complaint  substantially,  that  the  pipe 
line  Is  being  constructed  by  the  plaintiff  to 
convey  water  for  an  electric  light  plant  own- 
ed and  controlled  by  the  municipality;,  that 
the  pipe  line  runs  across  land  occupied  by  the 
defendant  and  claimed  by  him  "by  virtue  of 
a  certain  state  contract  of  sale";  that  the 
land  sought  to  be  condemned  is  necessary 
for  a  public  use,  the  width  desired  being  four 
rods;  that  without  It  the  plant  cannot  be  com- 
pleted, and  injury  will  result  to  the  munici- 
pality and  Its  inhabitants;  that  the  petitioner 
has  been  and  is  now  unable  to  agree  with  the 
defendant  upon  a  price  for  the  right  of  way; 
that  he  refuses  to  sell  the  use  of  the  same  at 
any  price;  that  It  is  the  intention,  on  the  part 
of  the  city,  to  complete  the  plant  in  good 
faith;  and  that  all  the  preliminary  steps  re- 
quired by  law,  to  institute  proceedings,  have 
been  taken.  The  location  of  the  right  of  way, 
and  the  value  of  the  land  to  be  condemned 
are  also  alleged.  To  these  allegations  the  de- 
fendant In  bis  answer,  entered  a  general 
denial.  At  the  trial,  upon  the  first  witness 
being  sworn,  the  defendant  objected  to  pro- 
ceeding upon  the  merits,  basing  the  objection 
on  the  ground  that  the  complaint  failed  to 
confer  jurisdiction  upon  the  court  to  proceed 
to  condemn  the  land  because  no  allegation 
therein  contained,  "as  a  party,  the  name  of 
the  owner  of  the  land,"  as  require  J  by  statute 
where  the  owner  Is  known.  The  objection 
was  overruled,  and  the  court  proceeded  with 
the  trial.  The  point,  of  want  of  jurisdiction, 
was  again  made  by  motion  for  nonsuit  and 
dismissal  of  the  action,  at  the  close  of  the 
plaintiff's  testimony,  upon  the  grounds  that 
the  evidence  failed  to  show  that  the  defend- 
ant, at  the  commencement  of  the  action,  had 
any  title  or  Interest  in  the  land  sought  to  be 
condemned;  that,  as  shown  by  the  evidence, 
the  sole  owner  and  the  one  entitled  to  the 
possession,  was  the  United  States;  that  It 
was  shown  that  the  owner  had  not  been  made 
a  party  to  the  action;  and  that  it  affirmatively 
appeared  from  the  evidence  that  the  defend- 
ant "never,  at  any  time,  either  at  the  com- 
mencement of  the  action  or  down  to  the  time 
of  making  this  motion,  had  any  Interest  or 
claim  upon  the  land  sought  to  be  condemned, 
which  vested  this  court  with  any  jurisdiction 
to  make  any  order  or  judgment"  respecting 
the  loud.    The  motion  was  denied,  and  upon 
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the  defendant  declining-  to  rerognize  the  Juris- 
diction of  the  court  and  to  present  any  evi- 
dence upon  the  question  of  damages,  stating 
that  to  be  the  only  issue  that  could  be  de- 
termined, after  the  denial  of  the  motion  for 
nonsuit  and  of  dismissal,  and  claiming  he  was 
not  entitled  to  damages  and  that  the  court 
had  no  jurisdiction  to  assess  any  to  him,  the 
court  decided  that  the  property  was  subject 
to  condemnation,  and  necessary  for  the  public 
use  for  which  it  was  sought  to  be  condemned. 
Findings  of  fact  were  made  In  accordance 
with  the  allegations  of  the  complaint,  the 
court,  among  other  things,  finding,  "that  said 
land,  at  the  time  plaintiff  began  this  suit. 
was  subject  to  the  right  of  eminent  domain, 
and  said  defendant,  George  R.  Chase,  was 
tlie  owner  and  occupant  thereof  and  had 
such  an  interest,  property,  title,  and  right 
therein  as  was  subject  to  condemnation,  and 
was  and  is  a  proper  and  necessary  party  to 
said  action."  Damages  in  the  sum  of  $25 
were  awarded  to  the  defendant,  the  amount 
of  land  condemned  being  4.27  acres. 

Jno.  A.  Street,  for  appellant.  B.  H.  Jones 
and  W.  H.  King,  for  respondent. 

BARTCn.  C.  .T..  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

The  decisive  question  presented,  upon  this 
fll>IM>al.  is  whether  the  appellant  had,  at  the 
4-ommenc-ement  of  these  pro<>eeding8,  such  a 
claim  to  and  interest  in  the  property,  as 
vested  the  court  with  jurisdiction  to  adjudi- 
cate the  matter  in  controvei-sy  as  to  him. 
The  appellant  insists  that  he  had  no  Inter- 
est in  tlie  premises  sought  to  be  condemned; 
that  the  title  tliereto,  at  the  commencement 
of  the  proceedings,  was  In  the  United  States ; 
that  as  the  right  of  eminent  domain  could  not 
be  e.Yercised  against  the  government,  no  juris- 
diction t-ould  be  ol)taiued  to  condemn  the 
rigl'.t  of  way  by  suit  against  the  defendant; 
and  that  tlien^fore  the  pi-oceedings  and  judg- 
ment are  void.  On  the  otlier  hand,  the  re- 
Kijondent  contends  tliat,  notwithstanding  the 
fact  that,  at  tliat  time,  tlie  iegnl  title  to  tiie 
land  in  controversy  Imd  not  passed  from  the 
United  States,  the  apjwllant  had  siich  nn  in- 
terest and  equitable  ownership  in  tlie  land  as 
could  be  condemned  for  public  use  \inder  our 
laws. 

From  the  evidence  relating  to  the  (pies- 
tion  thus  presented  and  facts  found  by 
the  court  It  appears  that  at  tlie  time  of 
the  commencement  of  this  action  tlie  nuniic- 
ilKility  was  constmcting  an  electric  light 
plant,  lor  tlie  purpose  of  ligiiting  its  streets 
and  furnlsiiing  liglit  to  Its  inhabitants.  Tlie 
pl.int  was  to  be  oj^erated  by  water  power 
and  the  wafer  for  that  pui-pose  had  to  be 
conveyed  from  Box  Elder  creeic,  a  mountain 
stream,  by  means  of  a  pipe  line,  which  was 
constn]cte<l  along  the  mountainside  in  the 
ean.von.  In  order  to  preserve  the  grade  of 
the  pipe  line,  it  was  necessary  to  cross  the 
land,    in   controversy,   which   was   claimed 


by  and  in  the  possession  of  the  defendant, 
and  was  mountainous  land,  steep  and  rocky. 
On  .Tune  30,  1898.  the  defendant  Chase  filed 
a  homestead  entry  on  a  tract  of  govem- 
nieut  land  which  Included  the  land  sought 
to  be  condemned.  On  February  4,  1809,  he 
relinquished  and  canceled  his  homestead  en- 
try. The  relinquishment  he  delivered  to 
the  state  board  of  land  coinniisslonei's  and 
entered  into  an  agreement  with  the  state 
wherein  the  state  agreed  to  file  his  relln- 
quisliment  and  select  the  land,  embraced 
within  the  homestead  entry,  under  its  grant 
of  lands  from  tlie  United  States  for  the 
purposes  of  an  ngricultnral  college;  to  pre- 
serve the  defendant's  rights  to  tlie  land; 
and  to  sell  it  to  htm  at  |1.2."  per  acre, 
one-tenth  of  the  amount  to  he  paid  down 
and  the  balance  In  nine  annual  payments, 
the  defendant  agreeing  to  purchase  the 
same  and  pay  therefor  accordingly.  There- 
upon, on  the  same  day,  the  state  land  board 
filed.  In  the  land  office,  the  relinquishment 
and  a  selectioTi  of  that  land  made  by  the 
iMJard  under  the  Agricultural  college  land 
grant.  Thereafter,  on  February  8,  189!),  the 
local  land  office  approved  and  allowe<l  the 
selection  and  forwarded  the  same  to  the 
General  Land  Office  at  Washington,  and  the 
state  land  board  filed  with  Its  records  the 
defendant's  agreement  and  application  to 
purchase.  On  Sejitember  1(!,  1002,  these  pro- 
ceedings for  condemnation  were  instituted, 
by  the  filing  of  tlie  complaint  and  serv- 
ice upon  the  defendant,  and  an  order  made 
liennitting  the  plaintiff  to  occupy  the  prem- 
ises for  the  purpose  of  Constructing  Its  pipe 
line.  At  that  time  the  defendant  was  In 
possession  of  tlie  tract,  had  worlicd  upon  it 
and  made  some  improvements  on  part  of  It. 
but  not  on  tlie  strip  in  controversy,  among 
the  same  being  a  small  ditch  to  in-igate 
a  parcel  of  his  land,  lie  had  some  fruit 
trees  and  a  small  vineyard  thereon, 
claimotl  to  be  the  owner  of  the  tract  and 
exercised  exclusive  control  over  It.  The 
plaintiff  had  offered  to  purcliase  the  right 
of  way  from  him  but  he  refused  to  sell 
It.  On  Januaiy  19,  1003.  the  Box  Elder 
rower  &  Light  Company  was  Incorporated 
under  the  laws  of  the  state  of  Wyoming. 
Its  articles  of  Incorporation  were  filed  in 
this  state  on  February  IStli  following.  The 
defendant  ever  since  its  organization  and 
at  the  time  of  the  trial  was  the  secretary 
of  that  corporation,  and  on  the  1st  of 
.Tune,  1003,  he  assigne<l  all  his  interest  in 
that  land  to  the  corporation  and  filed  the 
assignment  witli  the  state  land  board.  On 
June  30,  1003,  the  selection  of  the  land  by 
the  state  was  approved  by  the  Commission- 
er of  the  General  Land  Office,  and  on  July  0th 
following,  by  the  Secretary  of  tlie  Interior. 
Thereafter  the  register's  certificate  of  pur- 
cliase, as  provided  by  law,  was  issueil  to 
the  corjioratlon.  and  on  September  4.  1003, 
the  corporation  having  paid  in  full,  the 
state  conveyed  the  laud  to  it    by    patent 
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On  March  9,  1904,  the  defendant  filed  bis  an- 
swer in  this  case. 

Had,  then,  the  defendant,  nnder  the  facta 
and  circumstances  thus  appearing,  at  the 
time  of  the  institution  of  this  proceeding, 
such  an  interest  in  the  land  as  was  the 
subject  of  condemnation,  under  the  statute 
relating  to  eminent  domain;  or,  in  other 
words  was  be  an  owner  or  claimant  of 
the  property  within  the  meaning  of  the  stat- 
ute, and  was  the  petition  or  complaint  suffi- 
ciently specific  in  alleging  ownership?  We 
think  the  answer  must  be  In  the  atHrmative. 
The  statute,  in  section  3594,  Rev.  St.  1898, 
proTides:  "Thecomplalntmustcontain:  (1) 
The  name  of  the  corporation,  associntion, 
commission,  or  person  In  charge  of  the  pub- 
lic use  for  which  the  property  is  sought, 
who  must  be  styled  plaintiff.  (2)  'liie 
names  of  all  owners  and  claimants  of  the 
property,  if  known,  or  a  statement  that 
they  are  unknown,  who  must  be  styled  de- 
fendants. (3)  A,  statement  of  the  right 
of  the  plaintiff.  (4)  If  a  right  of  way  be 
sought,  the  complaint  must  show  the  lo- 
cation, general  route,  and  termini,  and  must 
be  accompanied  with  a  map  thereof,  so 
far  as  the  same  Is  involved  in  the  action 
or  proceeding.  (5)  A  description  of  each 
piece  of  land  sought  to  l)e  taken,  and  wheth- 
er the  same  includes  the  whole  or  only  part 
of  an  entire  parcel  or  tract.  All  parcels 
lying  in  the  county  and  required  for  the 
same  public  use  may  be  included  In  the 
same  or  separate  proceedings,  at  the  option 
of  the  plaintiff,  but  the  court  may  consoli- 
date or  separate  them  to  suit  the  conven- 
ience of  parties."  Considering  the  com- 
plaint and  the  proof  with  reference  to  this 
enactment,  the  principal  question  Is  as  to 
what  interest  in  and  dominion  over  prop- 
erty constitutes  a  person  an  owner  or  claim- 
ant In  this  instance  the  complaint  al- 
leged occupancy  by  the  defendant  and  claim 
of  property  by  virtue  of  a  certain  contract, 
and  while  the  allegations,  in  this  regard, 
were  not  as  artistically  drawn  as  they 
might  have  been,  they  were,  doubtless,  in 
the  absence  of  a  specific  demurrer  or  plea 
on  this  point,  sufficient  to  raise  the  Issue 
of  ownership  upon  the  defendant's  denial, 
and,  so  far  as  the  allegations  of  ownership 
were  concerned,  to  confer  Jurisdiction  upon 
the  court  to  bear  the  case. 

Was,  then,  the  evidence  of  such  character 
as  to  warrant  the  court  In  holding  that  the 
defendant,  when  the  suit  was  brougb»  was 
the  owner  or  claimant  of  the  land,  and  In 
rendering  Judgment  of  condemnation?  It 
seems  clear  that  It  was.  The  proof  shows  . 
that  he  had  made  a  homestead  entry  upon  the 
land,  and  that  when  the  complaint  was  filed 
and  the  action  commenced  he  was  In  posj^es- 
slon  of  the  land,  claimed  it  as  his  own,  work- 
ed upon  it,  had  made  some  Improvements 
upon  it,  constructed  an  Irrigating  ditch, 
planted  fruit  trees  and  a  small  vineyard,  and, 
upon  being  approached  with  an  offer  to  pur- 


chase a  right  of  way  for  the  pipe  line,  refused 
to  sell  or  permit  the  construction  of  the  pipe 
line  over  the  land.  These  things  were  all 
indicative  of  ownership.  To  all  appearances 
his  dominion  was  exclusive  and  absolute,  and 
his  claim  of  being  the  owner  unquestioned. 
It  Is  true  be  had  in  fact  relinquished  his 
homestead  entry,  but  this  was  under  the 
agreement  with  the  state  whereby  he  had 
the  right  finally  to  secnre  the  title  to  the 
premises  in  fee.  Under  that  contract  upon 
the  selection  of  the  land  by  the  state,  by  vir- 
tue of  its  grant  from  the  general  government 
and  the  approval  of  the  selection  by  the  prop- 
er officers,  his  right  to  acquire  the  land  be- 
came a  vested  right  subject  only  to  be  de- 
feated by  a  failure,  on  his  part  to  perform 
the  contract  Created  by  his  entry  and  con- 
tract and  the  acts  which  led  up  to  the  con- 
tract that  right  constituted,  at  least,  an 
equitable  interest  whldi  the  owner  could  sell 
or  assign,  although  he  had  not  yet  acquired 
the  legal  title  to  the  land,  and  which  he  after- 
wards did  assign  to  a  private  corporation, 
of  which  he  was  secretary;  and  it  perfected 
the  title  to  the  property  by  performing  his 
covenants  in  the  contract  That  he  had  the 
lawful  right  to  assign  his  Interest  in  the  land, 
or  that  his  assignment  to  the  corporation 
was  lawful  and  transferred  his  interest  is 
not  controverted.  Having  been,  then,  the 
owner  and  claimant  of  an  interest  which 
was  the  subject  of  lawful  disposition,  he  was 
the  owner  and  claimant  of  an  interest  sub- 
ject to  disposition  under  the  laws  of  eminent 
domain. 

The  word  "owner"  is  a  comprehensive 
term,  and  is  applied  to  any  person  who  has 
dominion  of  a  thing,  real  or  personal,  cor- 
poreal or  Incorporeal  and  right  of  enjoyment 
and  disposition.  Bonvler.  When  the  term 
Is  employed  In  the  statutes,  relating  to  emi- 
nent domain,  to  designate  the  persona,  who 
are  to  be  made  parties  to  the  proceedings,  and 
who  are  entitled  to  receive  compensation 
for  land  taken  against  their  will.  It  should 
be  held  to  include  all  those  who  have  any 
lawful  Interest  in  the  property  to  be  con- 
demned. So  the  term  "claimants"  should  be 
held  to  embrace  any  person  who  has  an  In- 
terest in  the  land  and  whose  rights  will  be 
affected  by  a  Judgment  of  condemnation. 
Doubtless  this  Is  the  sense  in  which  the  Leg- 
islature used  the  terms  in  section  3594,  above 
quoted.  "The  word  owner  in  statutes,"  says 
Mr.  Lewis  in  his  work  on  Eminent  Domain, 
vol.  2,  i  335,  "when  used  to  describe  those 
to  whom  compensation  should  be  made  or 
who  should  be  made  parties  to  proceedings, 
has  been  held  In  a  general  way  to  Include  all 
persons  having  an  Interest  In  the  land  to  be 
talien.  More  particularly,  the  term  owner 
has  been  held  to  include  lessees,  whether  for 
years  or  from  year  to  year,  tenants  for  life, 
mortgagees,  vendees  In  possession,  and  the 
owner  of  a  ground  rent."  And  In  section 
841,  same  volume,  the  author,  referring  to 
constitutional  provisions  declaring  that  pri- 
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Tate  property  shall  not  be  taken  for  public 
use  without  just  compensation,  and  that  no 
person  shall  be  deprived  of  bis  property 
without  due  process  of  law,  says:  "The 
word  'property,'  therefore,  in  these  provisions 
should  be  held  to  iuelude  every  valuable  right 
and  interest  which  a  person  can  have  in  or 
appurtenant  to  land.  Due  process  of  law 
requires  that  the  owner  of  any  such  right  or 
Interest  should  have  a  reasonable  opportunity 
to  be  heard  upon  the  question  of  compensa- 
tion before  be  can  be  deprived  thereof  for 
public  use.  This  is  a  matter  of  constitution- 
al right,  and  not  dependent  upon  the  will  of 
the  Legislature.  Statutes  should  be  so  con- 
strued, if  possible,  as  to  harmonize  with  the 
Constitution,  and,  consequently,  words  de- 
scriptive of  parties  to  proceedings  or  of  the 
persons  entitled  to  compensation  or  notice 
should  be  held  to  include  the  owner  of  any 
such  right  or  Interest  as  above  indicated. 
Thus  the  word  'owner'  may  always  be  so 
construed  without  any  violence  whatever  to 
its  ordinary  meaning,  and  we  do  not  call  to 
mind  the  language  of  any  statute  which  is 
Incapable  of  such  construction."  In  Ger- 
rard  v.  O.,  N.  &  B.  H.  R.  E.  Co.,  14  Neb.  270, 
15  N.  W.  231,  It  was  decided:  "The  word 
'owner*  as  used  in  the  statute  applies  to  any 
person  having  an  Interest  in  the  estate."  In 
State  ex  reL  Trimble  v.  Superior  Court,  81 
Wash.  445,  72  Pac.  89,  66  L.  R.  A.  807,  a 
case  very  like  the  one  at  bar,  the  state  of 
WaBhington  owned  certain  "tide  and  shore 
lands,"  and  Trimble  held,  by  assignment,  an 
executory  contract  which  had  been  made 
with  the  state  through  its  officers  for  the  pur- 
chase of  a  part  of  those  lands,  and  posses- 
slon  of  the  land  in  controversy  had  been  de- 
livered to  bim  by  bis  assignor.  Afterwards, 
while  the  contract  was  in  force,  a  railroad 
company  sought  to  condemn  the  land  by  in- 
stituting suit  against  Trimble,  under  a  stat- 
ute which,  among  other  things,  provides  that 
the  petition  shall  describe  the  property  sought 
to  be  appropriated,  and  shall  set  forth  "the 
name  of  each  and  every  owner,  encumbrancer, 
or  other  person  or  party  Intereeted  In  the 
same,  or  part  thereof,  so  far  as  the  same 
can  be  ascertained  from  the  public  records," 
etc.  The  proceedings  were  resisted  upon  sub- 
stantially the  same  grounds  as  are  here  urged 
by  the  appellant.  The  Supreme  Court,  in  the 
course  of  an  opinion  afflrming  the  order  of 
condemnation,  said:  "While  It  Is  true  that 
the  state  holds  the  naked  legal  title  to  these 
tide  lands  as  trustee  for  the  relators  and  their 
assigns,  and  is,  to  that  extent.  Interested 
therein,  it  is  also  true  that  it  Is  no  more  con- 
cerned in  the  condemnation  suit  than  it 
would  be  in  a  voluntary  transfer  by  the  re- 
lators of  their  interest  to  the  respondent  here- 
in. The  state  cannot  be  involtmtiirily  de- 
prived of  its  title  by  condemnation  or  other- 
wise, and  the  fact  that  it  was  not  made  a 
party  to  the  proceeding  cannot  affect  its 
rights  or  those  of  the  relators  in  any  man- 
ner  or  degree  whatever.    All  that  the  r»- 


lators  are  entitled  to  Is  just  compensation 
for  their  interest  in  the  laud,  and  such  com- 
pensation can  readily  be  determined  without 
regard  to  the  rights  of  the  state  or  any  other 
person  or  party."  Kerr  v.  Day,  14  Pa.  St 
112;  Com'rs  of  Smith  Co.  v.  Lahore,  37 
Kan.  480,  15  Pac.  577;  Haughwout  v.  Mur- 
phy, 22  N.  J.  Eq.  531;  Ryder  v.  Horsting, 
130  Ind.  104,  29  N.  E.  567,  16  L.  E.  A.  186; 
B.  &  O.  R.  R.  Co.  V.  Thompson,  10  Md.  70; 
Watson  V.  N.  Y.  Central  R.  R.  Co.,  47  N.  Y. 
157 ;  Burlington,  K.  &  S.  W.  R.  Co.  v.  Johnson 
(Kan.)  16  Pac.  126;  Northern  R.  R.  Co.  v. 
Gould,  21  Cal.  255. 

Whether  or  not  the  appellant  was  the  sole 
owner  of  the  land  In  question.  Is  not  ma- 
terial. That  all  the  owners  of  the  property 
sought  to  be  condemned  are  not  made  parties 
Is  not  fatal  to  such  an  action.  This  seems 
clear  from  the  statute  which  provides  that 
"all  persons  in  occupation  of,  or  having  or 
claiming  an  Interest  In,  any  of  the  property 
described  In  the  complaint,  or  in  the  dam- 
age for  the  taking  thereof,  though  not  named, 
may  appear,  plead,  and  defend,  each  in  re- 
spect to  bis  own  property  or  interest,  or  that 
claimed  by  him,  In  like  manner  as  if  named 
In  the  complaint."  Section  a595,  Rev.  St 
1888.  Every  party  who  is  In  possession  of, 
or  who  has  an  interest  in,  the  property,  thus 
having  the  right  to  appear  and  defend,  wheth- 
er named  in  the  complaint  or  not  It  would 
be  a  strained  construction  that  would  hold 
the  omission  of  the  name  of  one  such  party 
fatal  to  the  action,  so  that  the  court  would 
be  without  jurisdiction  to  proceed  as  to  those 
named  and  made  parties.  We  are  of  the 
opinion  that  when.  In  an  action  of  this 
chnracter,  any  owner  or  claimant  Is  made  a 
party,  the  court  has  jurisdiction  to  proceed, 
as  to  his  interest  whether  all  the  owners,  or 
claimants,  or  occupants,  are  made  parties 
or  not  Where  such  persons  are  not  all 
named  as  parties  or  not  served,  the  judg- 
ment of  condemnation  will  simply  be  a  nul- 
lity OS  to  those  omitted.  "The  omission  of 
any  proper  party  will  not  Invalidate  the  pro- 
ceedings as  against  such  persons  as  are  made 
parties.  The  only  consequence  is  that  as 
against  the  omitted  persons  the  condemna- 
tion will  be  nugatory."  7  Emcy.  PI.  &  Pr. 
504.  In  State  (Nat  Ry.  Co.)  v.  Baston  &  A. 
R.  R.  Co..  36  N.  J.  Law,  181,  it  was  said:  "The 
proceeding  for  condemnation  is  strictly  be- 
tween the  company  and  the  persons  who  ar« 
made  parties  to  It  The  omission  of  the  own- 
er of  any  estate  In  the  lands,  or  any  part 
owner  of  the  fee,  or  of  the  bolder  of  any  lien, 
or  encumbrance  thereon,  whose  estate  or  in- 
terest Is  essential  to  a  perfect  and  indefeasi- 
ble title  in  the  company,  will  not  invalidate 
the  proceedings  as  against  such  persons  as 
are  made  parties.  The  consequence  will  be 
merely  that  as  against  such  omitted  persons, 
the  condemnation  will. be  nugatory.  To  this 
extent  the  company  proceeds  at  their  peril." 
2  Lewis,  Eminent  Domain,  §  389;  Porter  T. 
State,  73  Ind.  3 ;  Dodge  v.  0.  &  S.  W.  B.  R. 


Digitized  by 


Google 


440 


85  PACIFIC  REPORTEB. 


(Dtah 


Co.,  20  Neb.  276,  29  N.  W.  936;  New  Orleans, 
M.  *  T.  R.  R.  Co.  V.  Southern  &  A.  Tel.  Co., 
63  Ala.  211;  Milhollln  v.  Thomas,  7  Ini  165; 
California  Southern  R.  Co.  t.  Colton  L.  & 
W.  Co.  (Cal.)  2  Pac.  38;  St.  L.,  L.  &  D.  R. 
R.  Ca  y.  Wilder,  17  Kan.  239;  Columbus  & 
W.  Ry.  Co.  y.  Wltherow,  8E  Ala.  190.  3  South. 
23.  Nor  did  the  failure,  after  the  assign- 
ment by  the  defendant  of  his  contract  with 
the  state  to  the  Wyoming  corporation,  to 
make  that  corporation  a  party,  abate  the  ac- 
tion, or  affect  the  Judgment  as  to  the  defend- 
ant Where,  during  the  pendency  of  a  suit, 
a  party  thereto  transfers  his  Interest,  "the 
action  or  proceeding  may  be  continued  In 
the  name  of  the  original  party."  Section 
2920,  Rey.  St  1898. 

We  do  not  deem  it  Important  to  discuss  any 
other  question  presented.  The  record  pre- 
sents no  reversible  error. 

The  Judgment  is  affirmed,  with  costs. 

McGARTX  and  STRAUF,  JJ.,  concur. 


(30  Utab,  422) 

STATE  y.  McBRIDR 
(Supreme  Court  of  Dtab.    May  12,  1906.) 

Cbiminal  liAW— Evidence— HAHDWBrriRO. 

In  a  prosecution  for  statutory  rape,  in 
which  prosecutrix  claimed  to  have  received  cer- 
tain letters  from  defendant  but  admitted  that 
she  had  never  seen  him  write  nor  seen  a  speci- 
men of  his  handwriting  admitted  to  be  genuine, 
and  was  not  an  expert  at  handwriting,  she  was 
not  competent  to  testify  that  the  letters  were 
written  by  defendant,  although  she  claimed  that 
he  had  admitted  having  written  two  of  the 
letters.* 

I  Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  {  1047.  1055;  vol. 
20,  Cent  Dig.  Evidence,  {{  2211-2213.] 

Straup,  J.,  dissenting. 

Appeal  from  District  Court  Sixth  District; 
John  F.  Chidester,  Judge. 

Albert  McBrlde  was  convicted  of  crime, 
and  appeals.    Reversed  and  remanded. 

A.  J.  Weber  and  S.  R.  Thurman,  for  appel- 
lant M.  A.  Breeden,  Atty.  Gen.,  and  Jos.  H. 
Erlckson,  Dlst  Atty..  for  the  State. 

BARTCH,  C.  J.  The  defendant  was  pros- 
ecuted for  and  convicted  of  the  offense  of 
carnally  knowing  a  female  over  the  age  of 
13  and  under  the  age  of  18  years,  and  was 
sentenced  to  Imprisonment  in  the  peniten- 
tiary. Be  thereupon  appealed  to  this  court 
At  the  trial  the  prosecuting  witness,  so  far 
as  material  here,  testified,  in  substance,  that 
she  flrst  met  the  defendant  In  March,  1904; 
that  at  tliat  time  she  had  a  conversation  with 
him,  went  buggy  riding  with  him,  and  that 
when  they  returned  he  walked  home  with 
her ;  that  she  saw  him  again  two  days  later. 
She  says  she  saw  him  next  at  the  post  office 
April  1st;  met  him  at  the  Johnston  hotel, 
and  saw  him  again  at  the  same  hotel  on 
April  29th,  between  8  and  9  o'clock  In  the 
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evening;  and  that  she  walked  with  bim  to 
the  depot  then  back  to  the  hotel  and  up  to 
his  room;  that  he  told  her  his  name  was 
Jade  McAullffe;  that  on  both  occasions,  Ap- 
ril 1st  and  20th,  they  had  sexual  Intercourse ; 
and  that  he  accomplished  bis  designs  through 
force  and  persuasion.  She  Identified  four 
letters.  Exhibits  C,  D,  B,  and  F,  signed  "Jack 
McAullffe,"  as  letters  she  had  received,  and 
claimed  he  had  talked  to  her  abont  two  of 
them,  but  she  never  saw  him  write.  The 
defendant  testifying  in  his  own  l>ehalf,  de- 
nied the  truth  of  all  the  material  statements 
of  the  prosecuting  witness.  He  testified  that 
he  never  knew  her  until  he  saw  her  In  the 
courtroom,  after  this  prosecution  had  been 
Instituted;  that  he  never  bad  any  as- 
sociation with  her,  and  never  wrote  to  her 
either  over  his  own  signature  or  that  of  Jack 
McAullffe;  that  he  did  not  write  the  letter)^ 
which  were  Introduced  In  evidence,  and  nev- 
er admitted  to  the  prosecuting  witness  thiit 
be  had  written  them;  and  that  he  "never 
had  anything  to  do  with  her,  or  say  to  her. 
In  any  relation  whatever."  In  his  testimony 
be  also  gave  an  account  of  his  whereabouts 
during  the  evening  of  April  29th,  the  time 
when,  It  was  charged,  he  committed  the  of- 
fense, and  In  this  he  Is  corroborated  by  sev- 
eral witnesses.  As  to  the  commission  of  the 
act  on  either  occasion,  the  statements  of  the 
prosecuting  witness  are  not  corroborated  by 
any  other  direct  evidence^ 

The  principal  question  presented  on  this 
appeal  has  arisen  out  of  the  introduction  in 
evidence  of  the  letters  referred  to  above. 
Counsel  for  the  prosecution,  vjMm  offering  in 
evidence  those  letters.  Interrogated  tlie  pros- 
ecuting wltnen  as  follows :  "Referring  again 
to  this  letter  marked  state's  Exhibit  C,  I  will 
ask  you  as  to  whose  handwriting  this  is?" 
To  this  the  defense  objected  upon  the  ground 
that  no  foundation  had  been  laid,  it  not  hav- 
ing been  shown  that  the  witness  was  com- 
petent; thst  it  bad  not  been  shown  that  she 
knew  the  defendant's  handwriting;  nor  that 
she  was  an  expert;  nor  that  she  had  ever 
seen  him  write.  Tbe  objection  was  over* 
ruled,  and  the  witness  answered  that  It  was 
his  handwriting.  Practically  the  same  pro- 
ceedings were  had  respecting  each  of  tbe 
other  letters.  It  is  contended,  in  behalf  of 
tbe  appellant  that  tbe  court  erred  in  permit- 
ting tbe  witness  to  thus  teslfy,  and  we  aro 
of  the  opinion  that  this  contention  is  well 
founded.  Her  own  evidence  showed  her  In- 
competency to  testify  on  the  subject  of  his 
handwriting,  for  she  admitted  that  she  never 
saw  him  write,  and  that  she  was  not  an  ex- 
pert  on  handwriting.  It  is  true  that  as  to 
two  of  the  letters,  she  claimed  he  acknowled- 
ged to  her  that  he  wrote  them  or  sent  them, 
but  this  he  positively  denied,  jad  there  waa 
nothing  to  corroborate  her  statement  TO' 
identify  the  several  letters  as  those  of  th» 
accused,  the  prosecution  called  the  witness 
Brewerton,  who  claimed  to  know  the  de- 
fendant's handwrltlns,  but  tbe  witness  saldt. 


Digitized  by 


Google 


Utah; 


STATE  V.  McBRlDE, 


441 


"I  couldn't  say  positively  that  McBride  wrote 
either  one  of  those  letters,  because  I  don't 
know.  PIdn't  see  him  write  them,  and  don't 
know  that  he  wrote  them.  My  knowledge 
of  his  handwriting  Is  so  vagne  that  the 
slightest  little  circumstance  that  I  think  he 
might  not  have  been  there  wonld  have  a 
tendency  to  raise  a  serious  doubt  about 
whether  he  wrote  a  certain  letter  that  Is 
exhibited  to  me."  In  the  opinions  of  other 
wltnesse.s.  familiar  with  the  accused's  hand- 
writing, none  of  the  letters  were  written  by 
him. 

To  say  the  least,  in  view  of  such  evidence, 
the  authenticity  of  even  the  two  letters  above 
referred  to,  and  which  she  claimed  he  ac- 
knowledged he  had  written,  was  In  serious 
doubt,  and  hence  could  not  become  the  basis 
of  comparison  which  was  her  only  means  of 
determining  the  genuineness  of  the  other  two ; 
for  there  was  no  other  paper  In  evidence, 
nor  did  the  witness,  so  far  as  appears,  ever 
have  In  her  pos.<<esslon  any  Instrument  of 
any  kind  from  the  accused,  the  genuineness 
of  which  was  not  In  dispute.  The  law  Is  well 
settled  that  for  the  admission  of  such  evi- 
dence it  Is  essential  that  the  authenticity  of 
the  paper,  which  becomes  the  standard  of 
t-omparlson,  be  established  by  positive  proof 
and  not  left  In  uncertainty  and  doubt.  There- 
fore, "before  a  witness  will  be  permitted  to 
testify  as  to  a  person's  handwriting  from 
knowlc<lge  derived  from  seeing  papers  pur- 
porting to  have  been  written  by  hlcj,  It  must 
be  clearly  shown  that  siicli  pai)ers  were  In 
his  handwriting."  15  Am.  &  Eng.  Kncj'.  Law, 
257.  "It  is  a  prerequisite,"  says  Mr.  Whar- 
ton, "to  the  admission  of  such  proof  that  the 
writings  from  which  the  witness  ha.s  drawn 
his  knowledge  should  be  genuine.  It  will 
not  be  enough  that  the  wltiies.s  obtains  his 
knowleflge  from  letters  whose  genuineness 
is  in  dispute."  Whart.  Crlm.  Ev.  §  r>52.  Mr. 
Ropers.  In  his  work  on  Expert  Testimony 
<section  138),  says:  'The  general  rule  more- 
over is  that  the  proof  of  tlie  genuineness  of 
the  Instrument  thus  offered  must  be  iwsltlve. 
It  should  be  proved  either  by  the  admission 
of  the  party  when  the  standard  Is  not  offered 
by  himself,  or  else  by  the  testimony  of  per- 
sons  who  testify  directly  and  positively  to  hav- 
ing seen  the  party  write  the  pai)er."  In  Mar- 
tin V.  Mngulrc.  7  Gray  (Mass.)  177,  it  was 
said :  '"The  mode  of  proving  the  genuine- 
ness of  the  paper  In  controver.'sy,  by  com- 
parison merely  with  other  documents,  has 
often  been  questioned  elsewhere,  though  with 
us  It  is  always  allowed.  But  the  paper  with 
which  the  comparison  Is  to  be  made  must  he 
unquestionably  a  genuine  paper,  and  that 
must  be  shown  heyond  a  doubt."  Tills  c-ourt, 
in  Tucker  v.  Kellogg.  8  T'tah.  11.  2.S  Pac.  870, 
said:  "The  common  law  excludes  a  compar- 
ison of  handwriting  as  proof  of  signature. 
But  to  the  general  r\ile  tlicre  Is  this  excep- 
tion: That  If  a  paper  admitted  to  be  in  the 
handwriting  of  the  party,  or  to  have  been 
stibscribcd  by  him,  is  in  evidence  for  some 


other  purpose  in  the  case,  the  signature  or 
paper  In  question  may  be  compared  by  the 
jury,  with  or  without  the  aid  of  experts. 
The  principal  reasons  given  for  the  exclu- 
sion of  evidence  by  comparison  of  handwrit- 
ing are  (1)  the  danger  of  fraud  In  the  selec- 
tion of  specimens,  and  (2)  If  admitted,  their 
genuineness  may  be  contested,  and  collateral 
I.ssues  Introduced  Into  the  trial.  These  rea- 
sons do  not  apply  against  the  introductiou  of 
writings  conceded  by  the  parties  to  be  gen- 
uine as  specimens,  because,  if  either  party 
entertains  a  8u.spieIon  that  the  writing  offer- 
ed Is  spurious,  he  will  not  concede  it  to  be 
genuine;  and  If  all  the  parties  concede  the 
spetrlmon  to  be  genuine,  no  collateral  Issue 
can  arise  upon  It  Therefore,  we  think  there 
should  also  be  an  exception  to  the  general 
rule  excluding  evidence  by  comparison  ad- 
mitting writings  as  specimens  for  compar- 
ison conceded  by  the  parties  to  be  genuine." 
McKeone  v.  Barnes,  108  Mass.  344 ;  Cochran 
V.  Butterfleld,  18  X.  H.  115,  45  Am.  Dec.  3C3; 
Pavey  v.  Pavey,  30  Ohio  St.  000;  Nat.  Un. 
Bank  v.  Marsh,  46  Vt  443 ;  Gibson  v.  Trow- 
bridge F.  Co.,  96  Ala.  357,  11  South.  365;  Co- 
hen V.  Teller,  93  Pa.  123 ;  Hyde  v.  Woolfolk, 
1  Iowa,  150;  Cunningham  v.  Hudson  River 
Bank,  21  Wend.  557;  Calkins  v.  State,  15 
Ohio  St.  222;  Sartor  v.  Bollnger,  59  Tex. 
411;  Strother  v.  Lucas,  6  Pet,  (U.  S.)  763, 
8  L.  Ed.  573. 

In  the  case  at  bar,  as  we  have  seen,  the 
genuineness  of  all  the  letters  was  In  dispute, 
and,  therefore,  while  It  may  be  conceded  that 
In  view  of  the  testimony  of  the  prosecuting 
witness,  that  they  had  been  received  by  her. 
and  that  two  of  them  had  been  the  subject 
of  conversation  between  her  and  the  at^used, 
the  prosecution  had  a  right  to  have  the  letters 
themselves,  or  at  least  the  two  which  had 
formed  stich  subject,  admitted  in  evidence 
and  read  to  the  jury,  it  was  not  entitled  to 
the  admission  of  the  testimony  In  question. 
Under  the  conflicting  evidence  it  was  the 
province  of  the  jury  to  consider  the  letters 
In  determining  the  question  of  the  defend- 
ant's guilt  or  Innocence,  and  to  give  them 
such  weiglit,  in  connection  with  all  the  other 
evidence,  as  the  jury  in  Its  judgment  deemetl 
them  entitled  to  receive;  but  the  testimon.v 
In  (inestion  ought  to  have  been  excluded. 
Considering  all  tlie  evidence,  and  the  circum- 
stances disclosed,  with  the  fact  that  there 
was  no  direct  testimony,  as  to  the  commission 
of  the  act  alleged  as  constituting  the  offense 
clmrged,  excejit  that  of  the  prosecuting  wit- 
ness, we  are  nnable  to  say  that  the  admission 
of  the  testimony  In  question  was  not  preju- 
dicial to  the  ri^lits  of  tlie  accused.  Having 
rpa<'hed  sncli  conclusion.  It  Is  not  de<Mnc'd  Im- 
portant to  discn«--s  any  other  question  present- 
ed. Tiie  juil^'nient  nnist  he  reversed,  and  the 
cause  rcmniiderl,  witli  directions  to  the  court 
below  to  grant  n  new  trial. 

It  is  so  ordered. 


McCARTY,  J.,  concurs. 
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STRAUP,  J.  I  dissent  The  prosecutrix 
testified  that  the  defendant  told  her  his  name 
was  Jack  McAuliffe,  and  that  she  became  ac- 
quainted with  and  linew  him  by  that  name; 
that  be  wrote  and  sent  to  her  some  seven 
different  letters  under  such  name.  They  were 
posted,  and  received  by  her  in  the  regular 
course  of  mall.  It  was  shown  that  the  de- 
fendant was  at  the  various  places  where,  and 
at  the  times  when,  the  letters  bore  their  post- 
marks. Four  of  these  letters,  "C,  D,  E,  and 
F,"  she  produced  at  the  trial.  The  first 
letter  referred  to  a  ring  sent  to  her  under  a 
separate  cover.  After  receiving  the  letter  and 
the  ring,  she  met  the  defendant,  and  he  ask- 
ed her  if  she  had  received  the  letter  signed 
by  the  name  of  Jack  McAuIifife,  and  the  ring 
therein  referred  to.  Upon  her  replying  that 
she  bad,  he  told  ber  that  be  wrote  the  letter, 
and  sent  the  ring.  Another  letter  referred  to 
some  handkerchiefs.  After  receiving  that 
letter  she  had  a  conversation  with  bim  about 
it  and  the  bandkercbiefs,  in  which  he  told 
her  that  he  wrote  the  letter,  and  gave  the 
handkerchiefs,  therein  referred  to,  to  ber. 
The  four  letters  were  all  identified  by  the  wit- 
ness as  having  been  received  by  her  from  the 
defendant  in  the  course  of  mall.  She  tiien 
was  asked  by  the  state:  "Q.  Do  you  know 
bis  bandwrlte?  A.  Yes,  sir.  Q.  Referring 
again  to  this  letter  marked  'C,*  I  will  ask  you 
whose  bandwrlte  this  is."  Here  counsel  for 
the  defendant  made  the  statement  that  the 
prosecution  was  qualifj'lug  the  witness  as  an 
expert,  and  be  desired  to  examine  ber  on  the 
voir  dire.  He  then  asked  her:  "Q.  You 
have  studied  handwriting  a  great  deal?  A. 
I  have  studied  it  enough  so  I  can  tell  bis  hand- 
writing In  that  letter  there.  Q.  You  have 
seen  him  write,  have  you?  A.  No,  sir.  Q. 
1)0  you  pretend  to  be  an  expert  on  handwrit- 
ing? You  never  saw  him  write?  A.  He 
acknowledged  to  me  that  he  wrote  those  let- 
ters. Q.  You  say  It  Is  his  handwriting,  do 
.vou  pretend  to  be  an  exi>ert  on  handwriting, 
do  you?  A.  Xo,  sir."  Defendant's  Counsel: 
"I  object  to  her  saying  whose  handwriting 
this  Is.  .She  lias  not  qunllfied  as  an  expert. 
Slie  hasn't  seen  him  write,  either."  The 
State:  "Did  he  acknowledge  to  you  having 
written  this  letter?  A.  Y'es,  sir.  Q.  Did  you 
iuive  any  conversntlon  with  liim  about  other 
letters  thiit  lie  had  written  to  you?  A.  Yes, 
sir.  lie  asiii't!  iiu  If  I  had  received  his  let- 
ters during  tiiat  time,  and  signed  Jack  Mc- 
Auliffe,  and  I  told  him  I  bad.  Q.  Do  you 
know  tlie  defendant's  bandwrlte?  A.  That 
is  his  hnndwritiug.  (Referring  to  E.xbibit 
C]  The  signature  is  his  handwriting.  Q. 
I  call  your  attention  to  Exhibit  I),  and  ask 
you  if  you  know  the  bandwrlte,  the  signature 
and  also  the  address?  A.  Yes.  It  is  Mc- 
Bride,  the  defendant's."  In  like  manner  she 
testified  concerning  Exhibits  E  and  F,  of 
course,  all  over  the  defendant's  objection  as 
heretofore  set  forth.  She  also  testified  that 
"he  had  a  conversation  with  tlie  defendant 
about  Exhibit  D,  wherein  she  asked  him  why 


the  letter  was  not  stamped  at  American  Fork, 
and  he  told  her  because  it  was  mailed  on  the 
train. 

The  witness  Brewerton  testified  that  he  had 
been  acquainted  with  the  defendant  for  more 
than  a  year,  during  which  time  be  and  the 
defendant  both  worked  for  the  same  whole- 
sale house  at  Salt  Lake  City;  that  the  de- 
fendant was  a  travelhig  salesman  for  the 
house;  that  the  witness  checked  the  defend- 
ant's orders,  which  were  two  or  three  a  week 
and  sometimes  more ;  and  that  he  also  helped 
to  fill  some  of  them;  and  that  at  several 
times  when  the  defendant  w^as  making  out 
his  expense  account,  the  witness  saw  him 
write.  Then,  on  part  of  the  state,  he  was 
further  Interrogated:  "Q.  Now,  I  will  ask 
you,  do  you  know  the  bandwrlte  of  McBrlde?^ 
A.  Yes,  sir,  I  think  I  can  recognize  It  all 
right.  Here  defendant's  counsel  interrogated 
the  witness  on  the  voir  dire:  "Q.  You  say 
you  know  the  handwriting  of  Mr.  McBrlde? 
A.  Yes.  Q.  Now  do  you  know  It  from  hav- 
ing fre<iueutly  seen  him  write,  or  from  claim- 
ing to  be  an  expert  on  handwriting?  A.  I 
know  it  more  so  by  the  orders  that  have  come 
in.  Q.  Wliat  do  you  have  to  do  with  his  or- 
ders that  come  In ;  what  Is  your  business  in 
relation  to  them?  A.  I  have  filled  some  of 
them,  but  my  real  business  with  them  was  to 
check  off  the  orders.  Q.  In  doing  that,  did 
you  pay  particular  attention  to  the  hand- 
writing for  any  rea.son,  or  Just  take  a  casual 
glance  at  It?  A.  Well,  just  by  the  way,  I 
say,  I  don't  know  that  I  studied  It.  Just  by 
seeing  them  come  in.  Q.  You  know  his  sig- 
nature, do  you?  A.  Yes,  sir.  Q.  You  can't 
be  mistaken  as  to  that?  A.  I  don't  think 
I  can,  No,  sir.  Q.  Your  familiarity  goes  to 
that  extent  that  you  think  you  know  his  hand- 
writing and  you  know  his  signature?  A. 
Yes,  sir.  Q.  You  don't  claim  to  be  an  ex- 
pert? A.  No,  sir."  The  witness  was  then 
again  Interrogated  by  the  state,  and  was 
shown  the  letters  In  question  and  was  asked 
If  be  knew  whose  handwriting  they  were, 
and  he  said  that  be  did,  and  stated  positively 
that  they  were  in  the  handwriting  of  the  de- 
fendant, except  Exhibit  F,  of  which  the  wit- 
ness said :  "I  am  not  sure  but  that  It  looked 
like  the  defendant's  handwriting,  and  I 
should  say  that  it  was  his  handwriting."  On 
cross-examination  he  said  that  he  had  no 
doubt  about  the  letter  being  in  the  hand- 
writing of  the  defendant,  unless  two  per- 
sons could  write  so  much  alike.  "Q.  If  one 
were  trying  to  Imitate,  they  might  write  a 
great  deal  alike,  mightn't  they?  A.  Yes,  sir. 
Q.  You  won't  say,  will  you,  without  some 
kind  of  qualification,  that  McBride  wrote 
either  one  of  those  letters?"  Here  consider- 
able discussion  followed  between  counsel,  in 
which  counsel  for  the  defendant  insisted  that 
the  most  that  could  be  claimed  for  the  testi- 
mony of  the  witness  was  that  it  is  bis  opin- 
ion merely  tliat  the  writing  is  the  defend- 
ant's. The  witness  was  then  asked  by  the 
defendant's  counsel:  "Q.  You  wouldn't  Bay, 
uigitizea  Dy  \^jkjkjwi\^ 
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woold  7911,  poeitiTely.  that  McBrlde  wrote 
eitber  one  of  those  letters?  A.  Well,  I  covild- 
n't  say  positively  because  I  don't  know.  Q. 
Well,  that's  what  I  am  asking,  and  now  you 
have  answered.  A.  As  near  as  I  know.  Q. 
Well,  as  near  as  you  know.  You  didn't  see 
him  write  them?  A.  No,  sir.  Q.  You  don't 
know  that  he  wrote  them,  do  you?  A.  No, 
sir."  The  witness  was  then  asked  why  be 
hesitateil  aliout  Eshiblt  F,  dated  July  1st 
lie  answered  that  the  last  day  of  July  (be 
probably  meant  Jime)  was  pay  day,  and  that 
one  or  two  days  after  pay  day  he  and  the  de- 
fendant took  dinner  together  at  Salt  Lake 
City,  and  for  that  rrason  there  might beaques- 
tiou  as  to  whether  the  defendant  was  at  the 
place  where  the  letter  purports  to  have  been 
written,  on  July  1st.  Then  follows  the  ques- 
tion, the  substance  of  which  is  stated  in  the 
opinion  by  the  majority  court:  "Q.  Your 
knowledse  of  his  handwriting  is  so  vague  that 
the  sl!>:btest  little  circumstance  that  you 
think  he  might  not  have  been  there  would 
have  a  tendency  to  raise  a  serious  doubt 
about  whetber  he  wrote  a  certain  letter  that 
Is  exhibited  to  you?    A.  Yes,  sir." 

It  is  apparent,  of  course,  that  these  mat- 
ters, on  cross-examination,  go  merely  to  the 
weight  of  the  testimony,  and  not  to  the  com- 
peteucy  of  the  witness.    It  is  conceded  by  the 
appellant  that  the  witness  Brewerton  suffl- 
dently  qualifled  to  express  a  belief  or  opinion 
as  to  the  defendant's  Itandwritlug,  because 
of  the  testimony  of  the  witness  that  at  dif- 
ferent times  he  saw  the  defendant  write. 
The  appellant  concedes,  also,  that  all  of  the 
letters  in  question  were  sulflcleutly  proved  by 
the  state  to  be  the  defendant's  handwriting 
so  as  to  entitle  their  admission  in  evidence. 
The  particular  complaint  made  in  this  re- 
gard is  that  the  prosecutrix  should  not  have 
been  permitted -to  express  an  opinion  or  be- 
lief  that  the   letters  were  the  defendant's 
handwriting,   beoanse  she  at   no  time  had 
seen  hiro  write,  and  )>ecaiwe  she  was  not  an 
expert  on  handwriting.    From  the  objections 
made  in  the  court  below  by  counsel  for  the 
defendant,  and  from  their  brief  on  appeal, 
they  seem  to  entertain  the  view  that  there 
are  but  two  ways  by  which  a  witness  may 
qualify  so  as  to  express  an  oplniou  as  to  the 
handwriting  of  another.    One  is  by  having 
seen  the  jwrson  write.    The  other  is  by  com- 
parison.   The  majority  court  seem  to  enter- 
tain the  same  view.    For  they  say:    "Her 
own  evidence  shows  her  Incompetency  to  tes- 
tify on  the  subject  of  bis  handwriting,  for 
she  admitted  that  she  never  saw  him  write, 
and  that  she  was  not  an  expert  on  handwrit- 
ing."   It  being  conceded  that  the  prosecutrix 
had  not  at  any  time  seen  the  defendant  write, 
her  testimony  in  the  prevnillug  opinion  is  con- 
sidered from  the  standpoint  of  identifying 
handwriting  by  comparison,  the  collation  of 
two  papers  in  Juxtaposition  for  the  purpose 
of  ascertaining  by  inspection  if  they  were 
written  by  the  same  person.    Of  course,  when 
tliat  kind  of  testimony-  is  sought,  it  is  es- 


sential that  the  writing  or  standard,  with 
which  the  disputed  writing  is  compared,  be 
proved  or  admitted  to  be  genuine,  and  that 
the  witness  making  the  comparison  must  be 
shown  to  have  special  skill  and  experience 
In  making  It,  before  he  Is  entitled  to  express 
an  opinion.    It  is  to  that  kind  of  evidence 
that  the  authorities  cited  and  quoted  by  the 
majority  court,  refer.    But  the  prosecutrix 
was  not  called  to  give,  nor  did  she  give,  that 
kind  of  testimony.    The  statement  made  by 
defendant's  counsel  that  the  state  was  quali- 
fying her  as  an  expert  Is  erroneous.    The 
state  was  not  attempting  to  so  qualify  her, 
nor  did  she  In  the  least  qualify  as  such,  and 
from  tliat  alone  It  Is  sufficient  to  say  that 
she  was  not  entitled  to  testify  as  an  expert 
But  this  witness,  like  the  witness  Brewerton, 
did  not  testify  as  to  defendant's  handwriting 
by  comparing  a  disputed  writing  with  an- 
other writing,  and  by  expressing  a  belief 
that  the  writings  were  written  by  the  same 
person,  or  that  If  the  defendant  wrote  one 
he  also  wrote  the  other.    They  testified  as  to 
his  handwriting  from  their  knowledge  of  and 
familiarity  with  his  handwriting.    It  may 
be  said,  in  a  very  general  sense,  that  all  evi- 
dence of  handwriting,  except  where  the  wit- 
ness saw  the  disputed  document  written,  Is, 
in  its  nature,  comparison.    That  is,  It  is  the 
belief  or  opinion  which  the  witness  enter- 
tains upon  comparing  the  writing  In  ques- 
tion with  an  exemplar  In  his  mind  derived 
from   some  previous   knowledge.    But  that 
is  not  what  is  meant  In  law  by  proof  of  hajid- 
wrltlng  by   comparison.    Birg  v.   Peterson, 
40  Sllnn.  420,  02  N.  W.  37;  Burdiek  v.  Hunt 
43  Ind.  381;  Travis  v.  Brown.  43  Pa.  9.  82 
Am.  Dec.  ,'540;  0  Enc.  of  Ev.  .3SC;  1,5  A.  &  E. 
Enc.  L.  2C3.    I  think  we  can  well  eliminate 
the  question  of  expert  testimony  as  to  hand- 
writing, for  It  Is  not  involved  in  the  case. 
The  question  here  Is,  was  sufficient  knowledge 
of  or  familiarity  with  the  defendant's  hand- 
writing shown  on  the  part  of  the  prosecutrix 
to  nialie  her  competent  to  express  an  opinion 
or  belief  as  to  whether  the  letters  were  In 
his  handwriting.    This  leads  to  the  Inquiry, 
from  what  source  or  sources,  other  than  see- 
ing a  person  write,  may  a  wltue.ss  derive 
knowledge  of  or  familiarity  with  tlie  hand- 
writing of  such  person  so  that  the  witness 
jnay  be  qualifled  to  speak,  from  his  knowl- 
edge  and   familiarity,  as   to  such  person's 
handwriting?    In  speaking  of  the  qualifica- 
tions and  sources  of  knowledge  of  such  a 
witness,  in  volume  C,  p.  370,  Enc.  Ev.,  it  Is 
suld:    "Any  person  who  has  seen  the  pur- 
l)ortod  author  write  and  has  thus  acquired  a 
standard  In  bis  own  mind  of  the  general  char- 
acter  of  his  huudwritlng   Is   competent   to 
testify  as  to  the  genuineness  of  the  signature 
in   question.    In   showing  familiarity   with 
haudwritiug  the  witness  is  not  restrlcte<l  to 
the  single  means  of  having  seen  the  person 
write.    It  is  sufficient  that  the  witness  may 
have  ac<iulred  knowledge  of  the  handwriting 
by   having  seen  writings  admitted   by  the 
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purported  author  to  be  his,  or  with  his  knowl- 
edge acted  upon  as  bis,  or  so  adopted  In  the 
ordinary  business  of  life  as  to  create  a  rea- 
sonable presumption  of  genuineness." 

Mr.  Jones,  on  the  Ijiw  of  Evidence  (volume 
2,  §  55»),  says :  "It  has  also  been  held  that 
a  witness  Is  comijetent  to  testify  as  to  the 
handwriting  of  another,  although  he  has  not 
actually  seen  hlni  write.  If  the  witness  has 
seen  writing  which  such  person  has  acknowl- 
edged or  admitted  to  be  his.  Such  acknowl- 
edgment may  not  only  be  in  express  terms, 
as  where  a  person  has  formally  acknowl- 
edged his  signature  or  other  writing  to  have 
been  executed  by  him,  but  may  be  Inferred 
as  will  be  seen  from  other  facts  and  circum- 
stances or  from  the  course  of  business.  But 
when  a  witness  has  testified  that  he  has 
neither  seen  a  person  write,  nor  any  writing 
which  he  knew  to  be  the  writing  of  the  per- 
son, bis  opinion  as  to  the  genuineness  of  such 
writing  is  not  admissible."  In  the  case  of 
Flowers  v.  Fletcher,  40  W.  Va.  107,  20  S.  E. 
871,  it  is  said:  "The  law  Is  that  a  witness 
who  has  any  personal  knowledge  of  a  sig- 
nature in  controversy,  however  slight,  has 
the  right  to  give  his  opinion,  and  the  weight 
of  that  opinion  Is  a  question  for  the  Jury, 
and  not  for  the  court.  A  witness  wbo  has 
seen  a  person  write  but  once,  and  then  only 
his  abbreviated  signature,  may  testify  re- 
garding the  same;  or  if  he  has  seen  a  signa- 
ture admitted  by  the  owner  to  be  genuine." 
Illustrations  are  also  given  by  the  court  In 
Redding  v.  Redding,  69  Vt.  502,  38  Atl.  231 : 
"One  Is  deemed  to  be  acquainted  with  the 
handwriting  of  another  person  when  he  has 
seen  him  write,  though  but  once,  and  then 
only  his  name;  or  when  he  has  received  let- 
ters or  other  documents  purporting  to  be 
written  by  that  person  In  answer  to  letters 
or  other  documents  written  by  the  witness 
or  under  his  authority  and  addressed  to  him; 
or  when  he  has  seen  letters  or  other  docu- 
ments puri>ortlng  to  be  that  person's  hand- 
writing, and  has  afterwards  personally  com- 
municated with  him  concerning  their  con- 
tents, or  has  acted  upon  them  as  his,  he 
knowing  thereof  and  acquiescing  therein ;  or 
when  the  witness  has  so  adopted  them  Into 
business  transactions  so  as  to  induce  a  rea- 
sonable presumption  and  belief  of  their  genu- 
ineness; or  when  In  the  oi-dluary  course  of 
business  documents  puri>ortIng  to  be  written 
or  signed  by  that  person  have  been  habitual- 
ly submitted  to  the  witness."  To  the  same 
efre<-t,  also,  are  the  following :  1  Oreenl.  Ev. 
S  r.77;  1  Wlgmore  Kv.  «  70O.  701:  Berg  v. 
Peterson,  supra;  Hammond  v.  Varian.  .">4  X. 
Y.  ;«>S:  KInnoy  v.  Flynn.  2  K.  I.  .'IIO:  Ham- 
mond's Case.  2  Me.  ;«,  11  Am.  Dec.  39:  Atl. 
Ins.  Vo.  v.  Manning,  3  Colo.  2*24;  Gordon  v. 
Price.  32  X.  C.  3S.-,. 

The  i)r(>secutrl.x  having  testified  that  she 
saw,  and  bad  In  her  possession,  writings,  ad- 
mitted to  her  by  the  defendant  to  have  been 
written  by  him,  and  to  be  genuine;  that  she 
and  the  defendant  conversed  about  matters 


and  things  tbereta  referred  t»,  the  subject- 
matter  of  which  th«  defendant,  in  effect,  ac- 
knowledged ;  and  that,  from  baring  seen  such 
writings,  she  was  able  to  and  could  identify 
the  defendant's  writing,  thereby  made  herself 
competent,  in  my  opinion,  to  8i)eak  upon  the 
subject  Such  sources  gave  her  a  means  of 
knowledge,  and  afforded  an  opiwrtuuity  of 
becoming  acquainted  with  the  defendant's 
handwriting,  equally  as  well  as  If,  at  some 
time,  she  bad  seen  him  once  write  bis  name. 
When  it  is  said  that  a  person,  wbo  has  seen 
another  write,  may  testify  to  that  other's 
handwriting;  that  is  but  an  illustration  of 
Identifying  handwriting  from  kuowledso. 
The  witness  in  such  case  is  qualifle<l  to  spesik, 
not  merely  because  he  saw  such  other  write, 
but  because  he  knows  his  handwriting  from 
having  seen  him  write.  When  a  witness 
shows  personal  knowledge,  not  from  having 
seen  another  write,  but  from  liavlnit  seen 
writings  admitted  by  him  to  be  his,  or  with 
his  knowledge  acted  upon  as  his.  that  is  but 
another  way  of  also  Identifying  handwriting 
from  knowledge.  But  It  Is  claimed  that  the 
testimony  of  tlie  prosecutrix  shows  that  the 
defendant  only  admitted  or  acknowledged  to 
her  that  letters  "C"  and  "D"  were  written 
by  him,  and  that  Inasmuch  as  he.  In  bis  tes- 
timony, denied  making  such  admissions  or 
of  writing  any  of  the  letters,  "C"  and  "D" 
could  not  become  the  basis  of  comparison, 
which  was  her  only  means  of  determining 
the  genuineness  of  the  other  two — "E"  ami 
"F" — because  of  the  essential  that  tlie  stan- 
dard of  comparison  must  be  established  b.v 
proof  of  genuineness.  But  the  prosecutrix 
did  not  testify  by  comparison,  but  from 
knowledge.  Whatever  may  be  the  rule  and 
the  reasons  therefor,  in  that  regard,  when 
evidence  is  sought  by  comparison,  they  do 
not  api>ly  when  the  witness  speaks  from  per- 
sonal knowledge  of  the  handwriting.  When 
a  witness  testifies  that  at  some  previous  time 
he  saw  the  defendant  write,  if  only  his 
name,  and  for  tliat  reason  he  kuows  bis  hand- 
writing, that  qualifies  the  witness  to  speak 
as  to  the  defendant's  handwriting  of  a  docu- 
ment or  signature  exblbited  to  the  witness. 
Because  the  defendant  denies  the  fact  that 
such  witness  ever  saw  him  write.  It  does 
not  render  the  testimony  of  the  witness  in- 
competent, nor  is  It  essential  before  the  wit- 
ness is  permitted  to  speak  upon  the  subject 
that  the  admission  of  the  defendant  of  such 
fact  be  first  bad.  All  that  Is  necessary  Is 
that  the  fact  of  the  witness  having  seen 
him  write  be  proved,  which  generally  is  done 
by  tlie  wltnes,s  himself.  Now,  when  a  wit- 
ness qualifies  himself  by  showing  knowledge 
of  the  defendant's  handwriting  from  having 
seen  letters  or  writings  acknowledged  or  ad- 
mltto<l  by  him  to  the  witness  as  his  band- 
writing,  the  fact  that  the  defendant  may  or 
does  deny  that  he  made  such  acknowledg- 
ment or  admission,  or  that  he  wrote  the  writ- 
ing with  resiiect  to  which  the  admission  Is 
claimed,  does  not  render  the  wituesii  iucom* 
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petent,  in  such  tnstanee,  any  more  than  In 
the  other.  All  that  l8  essential  Is  that  proof 
be  made  of  such  an  admission  or  acknowl- 
edgment, which,  of  course,  may  be  done  by 
the  witness.  The  competency  of  the  witness 
is  a  matter  for  the  conrt  upon  the  showing 
made  at  the  time  wl)en  the  witness  is  asked 
to  express  his  belief.  If  sufficient  knowledge 
on  the  part  of  the  witness  as  to  the  band- 
writing  of  the  purported  antlior  Is  shown, 
his  testimony  on  the  subject  may  be  received. 
Whether  the  statements  of  the  witness  in  re- 
gard to  his  knowledge  are  thereafter  contro- 
verted by  the  defendant  or  by  other  testi- 
mony, goes  merely  to  the  weight  of  the  testi- 
money  and  to  the  credibility  of  the  witness, 
and  not  to  his  competency  in  the  first  instance. 
It  certainly  was  proper  to  have  the  prosecu- 
trix state  that  the  defendant  admitted  to  her 
that  be  wrote  Exhibits  C  and  D.  That  alMte 
was  sufficient  proof  that  be  wrote  tbem. 
It  also  was  proper  for  her  to  state  that  the 
defendant  corresponded  with  her,  and  that 
she  received  letters  purporting  to  come  from 
bim  in  the  regalar  conrse  of  mail,  and  that 
after  tbey  were  received  by  lier,  she  and 
the  defendant  conversed  al)out  their  contents; 
the  subject-matter  of  which  the  defendant  ac- 
knowledged and  in  which  he  acquiesced. 
Prom  such  sources  sufficient  knowledge  on 
her  part  may  be  obtained  to  enable  'her  to 
speak  as  to  the  defendant's  handwriting,  not 
only  as  to  Exhibits  C  and  D,  bat  as  to  E  and 
F  as  well,  or  as  to  any  other  writing  pur- 
porting to  have  been  written  by  him.  And 
the  fact  that  the  defendant  thereafter,  in  his 
testimony,  dented  that  he  made  any  such 
admissions  or  that  he  wrote  the  letters,  or 
that  he  ever  saw  the  witness  until  in  the 
courtroom,  or  that  because  he  was  corrobo- 
rated as  to  his  alibi,  or  because  the  prosecu- 
trix was  not  corroborated  by  any  "direct  evi- 
dence" as  to  the  acts  of  sexual  intercourse, 
did  not,  in  my  Judgment,  destroy  her  com- 
petency. 


In  re  LOWHAM'S  ESTATE.    In  re  ECCLES" 

ESTATE.    In  re  MTTRHAY'S 

ESTATE. 

(Supreme  Court  of  Utah.    May  12,  1906.) 

1.  Executors  and  Administbatobs  —  Ap- 
pointment OF  Aduinistratob  —  Existence 
OF  Assets 

Rev.  St  Wyo.  1809.  SS  3448.  8449,  provide 
that  on  death  by  wronKful  act  the  party  liable 
shall  be  liable  in  an  action  broufcht  in  the  name 
of  the  personal  reprpsrntative  of  doppdent  and 
that  the  proceeds  of  such  action  Rhall  be  dis- 
tributed as  provided  for  the  distribution  of  per- 
sonal estates  of  intestates.  Held  that,  tItouRb 
a  claim  for  dninaees  under  the  statute  is  not 
a  Ronerai  asset  of  the  decedent's  estate,  it  is 
a  sufficient  asset  for  the  purpose  of  appointing 
an  administrator.* 

IKd.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  {  25.] 

*Iil  Tasanen'a  Estate,  25  Utab,  396,  71  Fac.  iSL 


2.  Dkath  —  Action  —  JuBiBDicnow— Law  of 
Other  State. 

The  right  given  by  the  Wyoming  statute 
to  recover  for  wrongful  death  may  be  enforced 
in  Utah  through  the  medium  of  an  administra- 
tor appointed  by  the  courts  of  Utah,  though  the 
decedent's  domicile  at  the  time  of  his  death 
was  in  Wyoiring  and  though  the  injuries  oc- 
curred there.t 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Death,  {  50.] 

Appeal  from  District  Court,  Second  Dis- 
trict; J.  A.  Howell,  Judge. 

Judicial  proceedings  on  the  settlement  of 
the  estate  of  Joseph  P.  Lowbam,  deceased. 
From  an  order  sustaining  a  motion  by  A.  1. 
Stone,  the  administrator,  to  dismiss  a  peti- 
tion filed  by  the  Union  Pacific  Railroad  Com- 
pany praying  for  the  revocation  of  the  letters 
of  administration,  and  sustaining  the  ad- 
ministrator's demurrer  to  the  petition,  the 
railroad  company  appeals,  with  which  were 
consolidated  similar  proceedings  In  the  estate 
of  Benjamin  Franklin  Eccles,  deceased,  and 
of  William  Murray,  deceased.     Affirmed. 

P.  L.  Williams,  Geo.  H.  Smith,  and  J.  G. 
Willis,  for  appellant  W.  L.  Maginnis,  for 
respondents. 

McCARTY,  J.  The  same  questions  being 
Involved  In  the  foregoing  cases  they  were  con- 
solidated on  this  appeal  and  heard  together, 
and  it  was  stipulated  that  the  judgment  ren- 
dered In  the  matter  of  the  estate  of  Joseph  P. 
Lowbam,  deceased,  A.  I.  Stone,  administra- 
tor. Union  Pacific  Railroad  Company,  ap- 
pellant should  control,  and  be  determinative 
of  the  other  two  cases.  On  March  .30,  190.", 
William  R.  Lowbam,  a  resident  of  the  state 
of  Wyoming,  filed  his  petition  In  the  district 
court  of  Weber  county,  Utah,  praying  that 
letters  of  administration  of  the  estate  of 
Joseph  P.  Lowbam  be  issued  to  one  A.  I. 
Stone.  The  petition  alleges  in  substance  that 
on  Nov.  12,  1905,  at  Evanston,  Wyo.,  Joseph 
P.  Lowbam  died  Intestate;  that  deceased 
left  an  estate  in  Weber  county,  Utah,  consist- 
ing of  a  cause  of  action  against  the  Union 
Pacific  Railroad  Company  for  Injuries  re- 
sulting In  bis  death;  that  deceased  at  the 
time  the  Injuries  were  received,  and  at  the 
time  of  his  death  was  a  resident  of  Wyoming. 
Then  follows  the  names  and  ages  of  the  heirs 
at  law  of  deceased.  It  further  appears  that 
at  the  time  the  petition  was  filed,  the  peti- 
tioner was  the  administrator  of  the  deceased 
In  the  state  of  Wyoming.  Letters  of  ad- 
ministration were  duly  and  regularly  Issued 
to  A.  I.  Stone  by  the  district  court  of  Wel)er 
county,  as  prayed  for  in  said  petition. 

It  is  admitted  that  the  injuries  which  re- 
sulted In  the  death  of  th*  deceased  were  sus- 
tained by  him  in  the  state  of  Wyoming,  and 
that  letters  of  administration  were  obtained 
In  the  district  court  of  Weber  county,  Utah, 

tUtah  Sav.  ft  Trust  Co.  v.  Diamond  Coal  &  Coke 
Co..  2«  Utab,  2$»,  73  Fac.  S24. 
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for  tbe  lole  and  only  jnirpoM  of  tolnglnE  nitt 

in  this  Btate  against  tbe  railroad  companies 
mentioned,  to  recorer  damages  for  tbe  deatb 
of  decedent  It  further  appears  that  on  tbe 
24tb  day  of  April,  1905,  A.  I.  Stone,  as  ad- 
ministrator of  Joseph  P.  Lowham,  deceased, 
brought  an  action  In  tbe  district  court  of 
Weber  county,  Utah,  against  tbe  Union  Pa- 
cific Railroad  Company,  to  recover  damages 
in  tbe  sum  of  $20,000,  on  account  of  tbe 
deatb  of  said  lowham,  which  action  is  still 
pending  and  undisposed  of.  Tbe  Union  Pa- 
cific Railroad  Company  filed  Its  petition  In 
tbe  district  court  of  Weber  county.  In  which 
tbe  foregoing  facts  are  recited  and  set  out, 
praying  that  tbe  letters  of  administration  is- 
sued to  A.  I.  Stone,  In  said  estate,  be  revoked, 
vacated,  and  set  aside,  and  that  be  be  dis- 
charged as  sucb  administrator.  Stone  ap- 
peared and  demurred,  and  filed  a  motion  to 
dismiss  and  strike  tbe  petition  from  tbe  files 
for  the  reason:  (1)  That  the  Union  Pacific 
Railroad  Company  is  not  interested  in  tbe 
estate  of  sold  Joseph  P.  Lowham,  and  has 
no  legal  capacity  or  authority  to  appear 
titerein.  (2)  That  tbe  petition  does  not  state 
facts  sufficient  to  authorize  tbe  court  to  grant 
tbe  relief  prayed  for.  Tbe  court  made  and 
entered  an  order  sustaining  tbe  motion  and 
demurrer,  and  the  petition  was  accord'nRly 
dismissed,  from  which  order  tbe  Union  Pacific 
Kallroad  Company  has  appealed  to  tbls  court. 
Appellant's  first  contention  is  that  the  right 
created  and  given  by  the  statute  of  Wyoming, 
to  recover  damages  for  tbe  doath  of  a  person 
caused  by  the  wrongful  act  of  another  la 
that  state,  Is  not  such  an  asset  of  tbe  estate 
of  the  deceased  as  will  authorize  tbe  appoint- 
ment of  an  administrator  to  bring  suit  to 
recover  damages  for  death  caused  by  sucb 
wrongful  act  Section  3448,  Rev.  St  Wyo. 
1899,  provides:  "Whenever  the  death  of  a 
person  shall  be  caused  by  wrongful  act  neg- 
lect or  default  and  tbe  wrongful  act  neglect 
or  default  Is  sucb  as  would  (if  death  bad  not 
ensued)  have  entitled  tbe  party  injured  to 
maintain  an  action  to  recover  damages  in 
respect  thereof,  then  in  every  sucb  case  the 
person  who,  or  the  corporation  which,  would 
have  been  liable,  if  death  bad  not  ensued, 
shall  be  liable  to  an  action  for  damages  not- 
withstanding the  deatb  of  tbe  person  injured, 
and  although  tbe  deatb  shall  have  been  caus- 
ed under  sucb  circumstances  as  amounts  In 
law  to  murder  In  tbe  first  or  second  degree^ 
or  manslaughter. "  Section  3440  of  tbe  same 
act  provides  that  "every  sucb  action  sbnll  be 
brought  by  and  In  tbe  name  of  the  personal 
representative  of  sucb  deceased  person;  and 
tbe  amount  recovered  in  every  such  action 
shall  be  distributed  to  tbe  parties  and  In  tbe 
proportions  provided  by  law,  in  relation  t« 
tbe  distribution  of  yersoiuU  estates  left  by 


penwns  dying  Inteetate  •  •  •  and  fbe 
amonnt  so  recovered  shall  not  be  subject  to 
any  debts  or  liabilities  of  tbe  deceased." 

While  a  claim  for  damages  for  death  by 
wrongful  act  Is  not  a  general  asset  of  the 
estate  under  tbe  foregoing  provisions  of  the 
Wyoming  statutes,  we  think  It  Is  a  snfficient 
asset  of  tbe  estate  for  tbe  pnrpose  of  ap- 
pointing an  administrator.  This  court  in 
effect  so  held  in  the  case  of  In  re  Estate  of 
Tasanen,  25  Utah,  886,  71  Pac.  984.  Tbe 
doctrine  declared  in  that  case  Is  not  only  In 
harmony  with  tbe  great  weight  of  anthority, 
but  Is,  we  think,  supported  by  tbe  better  rea- 
son. Brown  v.  Railroad  Co.,  07  Ky.  2S6,  80 
a  W.  639;  Findlay  v.  Railroad  Co.,  106  Mich. 
700,  64  N.  W.  782:  Hutcblns  v.  Railroad  Co., 
44  Minn.  5,  4&N.W.  79;  Merkle  v.  Bennington 
(Mich.)  35  N.  W.  84C ;  Oriswold  v.  Oriswold 
(Ala.)  29  South.  437;  Railway  Co.  v.  Beeves 
(Ind.  App.)  35  N.  E.  190;  Robertson  t.  Rail- 
road Co.  (Wis.)  80  N.  W.  433:  Morris  t.  Bail- 
road  Co.  (Iowa)  23  N.  W.  143:  11  A.  &  B. 
Ency.  Law  (2d  Ed.)  828.  Having  determined 
that  a  claim  for  damages  for  death  by  wront^ 
ful  act  under  tbe  statutes  of  Wyoming,  Is 
at  least  a  special  asset  of  tbe  estate,  the  next 
question  presented  is,  can  tbe  right  thus  giv- 
en by  tbe  Wyoming  statute  be  enforced  In 
tbls  Jurisdiction  through  tbe  medium  of  an 
administrator  appointed  by  tbe  courts  of  this 
state?  This  question  was  squarely  presented 
and  decided  by  tbls  court  In  tbe  case  of  Utah 
Sav.  &  Trust  Co.  v.  Diamond  Coal  *  Coke 
Co..  26  Utah,  290,  73  Pac.  524. 

In  view  of  tbe  elaborate  discussion  of  this 
branch  of  tbe  case  by  appellant  in  Its  brief, 
we  have  again  given  the  subject  careful  con- 
sideration, and  while  there  appears  to  be 
some  conflict  la  the  authorities  on  this  ques- 
tion, tbe  doctrine  declared  in  tbe  case  of 
Utah  Sav.  &  Trust  Co.  v.  Diamond  Coal 
&  Coke  O).,  supra,  is  upheld  by  tbe  decided 
weight  of  authority.  Morris  v.  Chicago,  B. 
L  &  P.  R.  Co.  (Iowa)  23  N.  W.  143;  Stew- 
art V.  B.  &  0.  R.  Co.,  108  U.  S.  447,  18 
Sup.  Ct  105,  42  L.  Ed.  537;  Deunlck  v. 
Railroad  Co.,  103  U.  S.  11,  20  L.  Ed.  439: 
Boston  &  M.  R.  Co.  t.  Hurd,  108  Fed.  116,  47 
C.  C.  A.  615,  66  L.  R.  A.  193;  Lonlsville  & 
N.  R.  R.  v.  Sblvell'S  Adm'r  (Ky.)  18  S.  W. 
044;  Sargent  v.  Sargent  (Mass.)  47  N.  B.  121. 
It  being  admitted  that  the  proceedings  lead- 
ing up  to  the  Issuance  of  letters  of  adminis- 
tration to  A.  I.  Stone  were  In  accordance  with 
the  provisions  of  the  statute  regulating  snch 
proceedings,  we  are  of  tbe  opinion,  and  so 
bold,  that  tbe  district  court  of  Weber  county 
had  Jurisdiction  to  Issue  said  letters,  and  that 
it  did  not  err  In  dismissing  appellant's  i>etl- 
tlon  to  have  them  revoked. 

Tbe  Judgment  is  affirmed,  with  costs. 

BABTCH.  C.  J.,  and  STRAUP.  J,  coacoc 
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STATE   r.   FRESHWATER. 
(Supreme  Court  of  Utah.    May  14,  1006.) 

1.  Obiminai.  Law  —  Continuance  —  Absence 

OF  Witnesses — Diligence. 

A  motion  for  a  continuance  because  of  the 
absence  of  witnesses  was  properly  denied,  where 
the  affidavit  in  support  of  the  motion,  though 
TecitinK  that  defendant  caused  a  subpoena  to 
be  issued  for  the  witnesses,  did  not  show  that 
he  communicatefl  or  attempted  to  communicate 
with  tbem,  nor  that  any  other  effort  was  made 
to  procure  their  attendance,  though  they  had  ex- 
pressed a  willingness  to  testify,  and  where  no 
facts  were  stated  tending  to  show  that  there 
was  a  probability  that  they  would  be  present 
at  the  ensuing  term  of  court,  or  that  their  testi- 
mony could  be  procured  within  a  reasonable 
time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  1335,  1336.] 

2.  Same— Evidence— Handwbitino— Identi- 
fication. 

On  an  issue  as  to  whether  a  certain  let- 
ter was  written  by  defendant,  a  witness  who 
bad  seen  defendant  w^rite  but  once  was  com- 
petent to  testify. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  $  lOC.'i.] 

3.  Same— TrPEWBiTTEN    Letters  —  Machine 
Used— Expert  Testimony. 

On  an  issue  as  to  whether  certain  type- 
written letters  were  written  by  defendant,  testi- 
mony by  an  expert  that  a  comparison  of  the 
letters  with  the  work  done  by  a  certain  type- 
writing machine  in  the  town  where  defendant 
lived  indicated,  because  of  defects  in  the  type 
and  in  the  alignment  thereof,  that  the  letters 
were  written  on  the  machine  in  question,  was 
competent. 

4.  Same— Secondabt  Evidence. 

Where,  in  a  prosecution  for  adultery,  the 
state  claimed  that  certain  letters  had  been  writ- 
ten by  defendant's  alleged  paramour  to  de- 
fendant, and  notified  the  defendant  to  produce 
these  letters,  which  he  did  not  do,  evidence  by 
the  woman  who  wrote  them  as  to  their  con- 
tents was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §§  88G-888.] 

5.  Same- Lettebs  —  Identification  —  Suffi- 
ciency. 

In  a  prosecution  for  adultery,  the  state 
claimed  that  a  number  of  letters  had  been  writ- 
ten by  defendant's  alleged  paramour  to  him, 
and  that  she  had  received  replies  containing  in- 
criminating matter,  all  but  one  of  which  replies 
were  typewritten,  and  all  of  which  were  un- 
signed. The  alleged  paramour,  though  admit- 
ting that  she  had  seen  defendant  write  but 
once,  testified  that  the  handwriting  of  the  only 
letter  not  typewritten  was  that  of  defendant. 
and  that  the  address  on  the  envelope  of  one  of 
the  typewritten  letters  was  also  in  defendant's 
handwriting.  Hild,  that  the  letters  were  ad- 
missible in  evidence  against  defendant 

Appeal  from  District  Court,  Fourtb  DlB- 
trict:  J.  E.  Booth,  Judge. 

John  W.  Freshwater  was  convicted  of 
adultery,  and  appeals.    Affirmed. 

S.  A.  King,  for  appellant.  M.  A.  Breeden, 
Atty.  Gen.,  and  D.  D.  Houtz,  Dlst  Atty., 
for  the  State. 

Mccarty,  J.  The  defendant  was  convict- 
ed of  the  crime  ef  adultery  alleged  to  have 
been  committed  on  June  18,  1904,  at  Provo, 
Utah,  with  one  Delia  Nance,  an  unmarried 


woman,  and  was  sentenced  therefor  to  a  term 
in  the  penitentiary.  The  record  shows  that 
the  case  was  set  for  trial  for  December  5, 
1904,  but,  on  motion  of  the  district  attorney, 
a  continuance  was  granted  until  December 
21, 1904.  Upon  the  case  being  called  for  trial 
on  the  last-mentioned  date  the  defendant 
made  a  motion,  supi)orted  by  affidavit,  for  a 
continuance  on  the  ground  that  three  of  his 
witnesses  were  absent  from  the  state.  The 
court  denied  the  motion  and  a  trial  was 
had,  which  resulted  in  a  disagreement  of  the 
jury.  The  case  was,  thereupon,  immediately 
set  for  trial  January  9,  1905.  When  the 
case  was  called  for  trial  on  said  date,  the 
defendant  again  moved  for  a  continuance  on 
the  ground  that  his  three  witnesses  were 
still  absent  from  the  state,  and  that  he  could 
not  safely  proceed  to  trial  without  them. 
The  court  overruled  the  motion  and  the  trial 
was  proceeded  with.  On  January  18,  1903.  a 
verdict  of  guilty  was  rendered.  A  motion  for 
a  new  trial  having  been  made  and  overruled, 
defendant  appeals  to  this  court. 

The  action  of  the  court  in  denying  defend- 
ant's motion  for  a  continuance  Is  now  assign- 
ed as  error.  In  support  of  the  motion  de- 
fendant filed  an  affidavit  in  which  he.  In  sub- 
stance, alleges  he  Is  informed  that  all  three 
of  the  witnesses  therein  named  are  tempo- 
rarily absent  from  the  state;  that  one  of  the 
witnesses,  Alto  Carter,  was  In  Colorado;  that 
affiant  (defendant),  immediately  upon  the 
cause  being  set  for  trial  (December  23,  1904, 
Ifl  days  before  the  case  was  called  for  trial), 
caused  a  subpoena  to  be  Issued  for  said  witness 
but  that  the  "time  was  so  short  that  It  was 
impossible  for  this  affiant  to  obtain  the  pres- 
ence of  said  witness  at  this  term  of  court, 
notwithstanding  the  fact  that  said  witness 
has  expres!>ed  a  willingness  to  be  present  In 
court  and  testify  In  his  behalf."  The  affi- 
davit then  proceeds  to  recite  what  affiant  ex- 
pected to  prove  by  the  absent  witness.  It 
does  not  appear,  however,  that  defendant 
communicated  or  attempted  to  communicate 
with  the  witness,  notwithstanding  he  was 
advised  of  her  whereabouts  and  that  she  had 
expressed  a  willingness  to  be  present  at  the 
trial  and  testify.  Nor  does  It  appear  that 
any  effort  was  made  to  procure  her  attend- 
ance. Neither  does  the  affiant  state  facts 
tending  to  show  that  there  was  any  probabil- 
ity that  this,  or  either  of  the  other  two  ab- 
sent witnesses,  would  be  present  at  the  then 
next  ensuing  term  of  court,  or  that  there  was 
any  probability  that  the  evidence  of  these 
witnesses  could  and  would  be  procured  within 
a  reasonable  time.  The  same  lack  of  dili- 
gence Is  shown  with  respect  to  procuring  the 
attendance  of  the  other  two  absent  witnesses 
as  was  shown  In  the  case  of  Alto  Carter. 
Under  these  circum.stances  It  was  not  an 
abuse  of  discretion  for  the  court  to  deny  the 
motion  for  a  continuance.  1  Spelling,  New 
Tr.  &  App.  Pro.  1.37-140. 

Delia  Nance,  the  woman  with  whom  It 
Is  alleged  defendant  committed  the  crime  of 
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which  he  stands  convicted,  was  called  as  a 
witness  and  testified  that  defendant  was 
criminally  Intimate  with  her  on  June  18,  1904, 
at  Provo,  Utah,  and  that,  as  a  result  of  their 
criminal  conduct,  she  became  pregnant;  that 
defendant,  after  he  was  arrested  for  the 
crime,  prevailed  upon  her  to  go  to  her  home  in 
Colorado  In  order  to  avoid  testifying  against 
him;  that  on  the  night  of  September  o,  1904, 
the  defendant  tooli  her  to  Spriugville  in  a 
buggy,  at  which  point  he  gave  her  money, 
and  she  tool;  the  train  for  Colorado;  that  it 
was  understood  before  they  parted  that  de- 
fendant would  ship  her  trunli  to  her  later  on; 
that  soon  after  arriving  at  her  destination 
in  Colorado  she  received,  through  the  United 
States  mall,  an  unsigned  typewritten  letter 
postniarlied  at  Prove,  Utah;  that  she  had 
seen  the  defendant  write,  and  that  the  ad- 
dress on  the  envelope  was  In  his  handwriting; 
tliat  soon  after  the  receipt  of  this  letter  she 
wrote  a  letter  to  defendant,  deposited  the 
same  In  the  post  office,  postage  prepaid,  and 
addressed  to  him  at  Provo,  Utah,  and  stated 
to  him  in  the  letter  that  she  wauted  her  trunlc 
and  if  he  didn't  send  it  she  would  return  to 
Provo  and  get  it,  and  that  she  made  in- 
quiries about  the  criminal  case  pending 
against  defendant;  that  soon  thereafter  she 
received  another  unsigned  typewritten  letter 
postmarlced  Provo,  Utah,  which  was  intro- 
duced in  evidence,  and.  In  part,  states: 
'•Your  trimlc  will  be  there  In  a  few  days, 
so  you  need  not  worry  about  that.  •  •  » 
There  hasn't  been  anything  done  yet  and 
won't  if  you  don't  come  bacic  for  a  while. 
Of  course,  after  this  is  settled  in  court,  It 
would  be  all  right  for  you  to  come.  *  »  *  " 
She  also  testified  that  she  wrote  several 
other  letters  to  the  defendant,  deposited  the 
same  in  the  post  office,  ix>stage  prejiaid,  and 
addressed  to  him  at  Provo,  Utah,  in  which 
she  discussed  their  relations  and  trouble,  the 
contents  of  which  letters  it  is  unnecessary 
to  here  set  out  in  detail,  and  that  in  due 
course  of  mail  she  received  unsigned  letters 
IMStmarl^ed  Provo,  Utah,  which  were  Intro- 
duced in  evidence  and  in  which  the  subject- 
matter  of  her  own  letters  was  discussed;  that 
(me  of  the  letters  and  the  address  on  the  en- 
velope in  which  it  came  she  recognized  as 
being  in  the  handwriting  of  defendant  A 
demand  was  made  by  the  state  on  defendant 
to  produce  the  letters  alleged  to  have  been 
written  to  him  by  the  prosecutrix,  but  he  de- 
nied having  written  any  letters  to  her  or  of 
having  received  any  from  her.  The  court, 
thereuiK)n,  permitted  the  witness  to  testify 
to  the  contents  of  tlie  letters  which  she  claim- 
ed were  written  by  her  to  defendant.  E.  H. 
Holt,  who  was  shown  to  be  an  expert  on 
ty|H*wrItiug  and  familiar  with  the  mccliauism 
of  tyiiewrituig  machinas,  was  called  as  a 
witness  by  tlie  state,  and,  over  defendant's 
objections,  testified  that,  in  his  opinion,  the 
affidavits  sworn  to  by  defendant  and  filed 
In  the  case  in  supiMrt  of  his  motions  for 


continuance  and  the  typewritten  letters  re- 
ceived by  Delia  Nance,  hereinbefore  referred 
to,  and  the  addresses  on  some  of  the  envelopes 
in  which  the  letters  were  posted,  were  writ- 
ten on  tlie  same  typewriter.  He  testified, 
and  his  evidence  Is  not  disputed,  that  the  let- 
ters and  affidavits  showed  that  the  type  used 
in  printing  them  was  of  the  same  class  and 
size,  that  certain  letters  (type)  were  defective, 
brolien  and  out  of  repair,  that  certain  other 
letters  were  out  of  alignment,  and  the  spacing 
between  certain  letters  was  too  great;  that 
those  peculiarities  and  defects  appeared  In 
the  affidavits  and  typwrltten  letters  and 
the  addresses  referred  to  which  were  type- 
written; that  he  examined  24  typewriting 
machines  in  Provo  City,  one  of  which  had  the 
same  defective  type  which  made  lettering, 
lining,  and  spacing  in  exact  conformity  with 
the  peculiarities  in  these  respects  of  the  aflJ- 
davlts,  letters,  and  addresses  on  the  en- 
velopes. He  also  testified,  that,  while  It  might 
be  possible  for  two  machines  out  of  repair  to 
have  precisely  the  same  defects  and  to  pro- 
duce the  same  faulty  printing  in  every  re- 
spect that  characterized  the  letters  and"  affi- 
davits mentioned,  such  a  thing  or  coincidence 
is  not  at  all  probable. 

It  Is  now  urged  that  the  court  erred  In 
permitting  Delia  Nance,  who  claimed  to  have 
seen  the  defendant  write  but  once,  to  testify 
that  the  letter  written  by  hand  which  she 
claimed  was  received  by  her,  and  the  address 
on  the  envelope  In  which  It  came,  was  in  the 
defendant's  handwriting.  The  rule  is  well 
settled  that  writing  may  be  proved  by  evi- 
dence of  a  witness  who  has  seen  the  person 
write.  In  1  Greenleaf  on  Ev.  577,  It  Is  said: 
"It  is  held  sufficient  for  this  purpose  that 
the  witness  has  seen  him  write  but  once  and 
then  only  his  name.  The  proof  in  such  case 
may  be  very  light,  but  the  Jury  will  be  per- 
mitted to  weigh  it."  In  2  Jones  on  Ev.  { 
5r>9,  the  author  says:  "But  whatever  degree 
of  weight  his  testimony  may  deserve,  which 
is  a  question  exclusively  for  the  Jury,  It  Is 
an  established  rule  that  if  one  has  seen  the  per- 
son write,  he  will  be  competent  to  speali  as  to 
his  handwriting;  and  this  is  true,  although 
the  impression  on  the  witness  may  be  faint 
and  Inaccurate.  Thus,  the  testimony  has 
been  admitted  although  the  witness  has  not 
seen  tlie  person  write  for  many  years  before 
the  trial  and  although  be  has  only  seen  the 
person  write  on  a  single  occasion,  and  even 
though  he  only  saw  the  person  write  his  name, 
or  even  his  surname."  And  again:  "It  is 
not  necessary  that  the  witatsss  should  be  an 
expert  These  are  matters  affecting  not  the 
admissibility  but  the  weight  of  such  testi- 
mony." McKelvey,  In  his  work  on  Evidence, 
p.  360,  says:  "It  has  from  early  times  been 
settled  that  no  great  degree  of  faiulilarity 
with  handwriting  Is  required  to  render  a 
witness  competent  to  give  an  opinion.  It 
he  has  seen  the  person  write  a  single  time. 
it  has  generally  been  held  Bufficieut"    Ham- 
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mond  T.  Varlan,  Si  N.  T.  808;  McNalr  r. 
Gommonwealtli,  26  Pa.  388;  Kldeout  t.  New- 
ton, 17  N.  H.  71;  Pepper  v.  Barnett,  22  Grat 
(Va.)  4<»:  Keltb  t.  liOthrop.  10  Oush.  (Mass.) 
453;  Hopkins  y.  Megqnire,  85  Me.  78;  Edelen 
T.  Goiigli,  8  Gin.  (Md.)  87;   17  Cyc.  157. 

Appellant's  next  assignment  la  that  the 
court  erred  In  permitting  witness  Holt  to  tes- 
tify with  respect  to  the  letters  and  affldavita 
referred  to  having  been  written  on  a  certain 
typewriting  machine  then  In  nse  in  Provo, 
Utah,  the  town  In  which  defendant  was  re- 
siding at  the  time  the  letters  were  written 
and  affidavits  made.  While  It  Is  tme  that 
this  evidence,  standing  alone,  did  not  prove 
that  defendant  wrote  the  letters,  yet  the 
state  was  entitled  to  have  it  submitted  to 
the  Jury  as  a  drcumstance  tending  to  show, 
when  considered  in  connection  with  other 
facts  and  drcnmstances  in  the  case,  that  the 
letters  were  written  at  the  same  town  where 
tliey  purported  to  Iiave  been  posted,  and  in 
which  the  record  shows  defendant  resided, 
and  thereby  tending  to  establish  a  link  In  the 
chain  of  evidence  necessary  to  connect  the 
defendant  with  the  writing  and  sending  of 
the  letters. 

AppellantTa  next  complaint  la  that  the 
court  erred,  first,  m  permitting  Delia  Nance 
to  testify  to  the  contents  of  the  letters  she 
claimed  to  have  written  to  defendant  from 
Colorado;  and,  second,  by  permitting  the 
state  to  Introduce  in  evidence  the  unsigned 
letters  which  she  claimed  to  have  received 
throngh  the  mails  In  Colorado  purporting  to 
be  tn  answer  to  the  letters  which  she  claimed 
to  have  written  to  the  defendant.  The  state 
having  made  a  demand  on  the  defendant  to 
produce  the  letters  In  question,  and  he  hav- 
ing failed  to  do  so,  it  waa  proper  (or  the 
state  to  Introduce  testimony  of  their  contents. 
Nor  do  we  think  the  court  erred  in  permit- 
ting the  state  to  Introduce  in  evidence  the 
onslgned  letters  received  by  her  which  were 
posted  at  Provo,  Utah.  The  contents  of  these 
letters,  as  shown  by  the  record,  related  to 
and  were  strictly  confined  to  matters  of  an 
Incriminating  character  against  defendant 
which  were  peculiarly  within  his  knowledge 
and  concerning  which  the  prosecutrix  claim- 
ed to  have  written  him  from  Colorado,  and 
about  which  she  testified  they  had  talked 
over  together  before  she  went  to  Colorado. 
Under  these  circumstances,  and  In  view  of 
her  testimony  that  she  identified  one  of  the 
letters  which  was  not  typewritten  as  being 
In  the  handwriting  of  defendant,  the  contents 
of  which  were  concerning  matters  directly 
connected  with  the  snblect-matter  of  the  cor^ 
re^tondence,  we  think  It  was  proper  to  re- 
sort to  and  read  in  evidence  the  contents  of 
the  letters  as  tending,  when  considered  in 
connection  with  the  contents  of  the  letters 
which  Delia  Nance  claimed  to  have  writtoi 
to  defendant,  to  prove  their  genuineness  and 
tbat  they  were  written  by  him.  Ill  Wig- 
more  on  Ev.  2149,  2153;  Singleton  T.  Bremar, 
Oarp.  <S.  O.)  201. 
85  P.— 20 


We  find  no  reversible  error  la  the  reooid. 
The  Judgment  la  therefore  affirmed. 

BABTCH,  O.  J.,  and  STBAUF,  J„  concnr. 


(29  NaT.  US) 
BRANDON  V.  WEST  et  at     (No.  1,631.) 

(Supreme   Coart  of   Nevada.     May   2,    1006.) 

1.  AppBAi/— Presentation  or  Cause— ObiTeo- 

TIONS— REHEABINO. 

A  notice  of  appeal  stated  that  the  appeal 
was  taken  from  the  judgment  and  from  an 
order  denying  the  motion  for  a  new  trial. 
The  nndertaking  was  conditioned  for  the  pay- 
ment of  costs  on  appeal  from  the  judgment  and 
the  transcript  was  entitled  "Statement  on  Mo- 
tion for  New  Trial  and  Appeal."  Copien  of 
all  papers  required  by  Comp.  Iawb,  {  8300, 
to  be  embodied  in  the  Judgment  roil,  with  the 
exception  of  the  summons,  were  contained  in 
the  transcript,  and  no  motion  was  made  to 
dismiss  the  appeal  from  the  judgment  l>ecauBe 
of  any  alleged  defect  therein,  nor  was  the 
regularity  of  the  appeal  questioned  on  the 
presentation  of  the  causa;  the  case  being  brief- 
ed, argued,  and  presented  as  though  the  appeal 
was  regular.  Held,  that  respondent  waa  not 
entitled  to  object  on  an  application  for  rehear- 
ing that  there  was  no  appeal  from  the  Judg- 
ment. 

[E^  Note. — For  cases  in  point,  see  vol.  8» 
Cent.  Dig.  Appeal  and  Error,  |  3242.] 

2.  Same— Disposition  of  Cause— Renditioh 
OF  Judgment. 

In  a  suit  to  enforce  specific  performance 
of  a  contract  plaintiff  was  defeated  and  ai^ 
pealed.  He  prayed  that  the  judgment  be 
modified  by  directing  execution  of  a  deed  to 
plaintiff,  or,  if  he  waa  not  entitled  to  such 
relief,  bat  was  entitled  to  a  deed  to  certain 
sand  and  the  exclusive  right  to  remove  the 
same,  that  judgment  be  rendered  on  appeal  ac- 
cordingly. Defendants  offered  no  evidence,  but 
prepared  findings,  which  were  signed,  negativing 
all  allegations  of  the  complaint  with  reference 
to  a  sale  of  the  "land."  which  were  approved. 
PlaintifF  moved  to  strike  snch  findings  relative 
to  a  sale  of  the  sand  to  plaintiff,  which  was 
denied,  and  defendants  on  appeal  aid  not  deny 
tliat  the  evidence  waa  sufficient  to  establish 
a  sale  of  the  sand  and  license  to  remove  the 
same.  Held,  that  defendants  could  not  object 
for  the  first  time  on  rehearing  that  plaintiff 
waa  not  entitled  to  the  direction  to  a  degree 
of  specific  performance  of  the  contract  for  t&« 
sale  of  the  sand,  but  that  the  court,  on  reversing 
the  cause,  should  have  remanded  the  case  for 
a  new  trial. 
Fitzgerald,  G.  J.,  dissenting. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  83  Pac.  327. 

On  Rehearing. 

TALBOT.  J.  The  respondents  petition  for 
a  rehearing  in  this  action,  or  a  modification 
of  the  order  entered  therein,  on  the  follow- 
ing grounds:  "That  no  appeal  was  ever 
taken  from  the  Judgment  herein;  that  the 
only  appeal  which  was  taken  was  from  the 
order  denying  plalntiflTs  motion  for  a  new 
trial,  and  the  Jurisdiction  of  this  court  is 
limited  to  affirming  or  reversing  that  order; 
and  that  the  order  entered  directing  Judg- 
ment for  pialntiflf  is  not  warranted,  even 
bad  an  appeal  been  taken  from  the  Judg- 
uteuU    It    la    couteuUed    that    the    record 
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on  appeal  does  not  contain  the  Judgment 
roll,  and  consequently  that  there  can  be  no 
appeal  from  the  Judgment.  The  notice 
states  that  the  appeal  Is  from  the  Judg- 
ment, as  well  as  the  order  denying  the 
motion  for  a  new  trial.  The  undertaking 
on  appeal  is  conditioned  for  the  payment  ot 
costs  on  appeal  from  the  judgment  The 
transcript  is  entitled:  "Statement  on  Mo- 
tion for  New  Trial  and  Appeal."  Copies  of 
all  the  papers  required  under  Comp.  Laws, 
f  3300,  to  be  embodied  In  the  Judgment  roll, 
with  the  exception  of  the  summons,  are 
contained  in  the  transcript.  There  was  no 
motion  made  to  dismiss  the  appeal  from 
the  Judgment  because  of  any  alleged  de- 
fect therein,  nor  was  the  sufficiency  or 
regularity  of  the  appeal  questioned  upon  the 
presentation  of  the  cause.  The  case  was 
briefed,  argued,  and  presented  as  though 
the  appeal  was  entirely  regular.  Its  suffi- 
ciency, therefore,  cannot  now  be  questioned 
upon  petition  for  rehearing. 

It  is  argued  that  this  court,  in  any  event, 
ought  not  to  have  directed  that  Judgment  be 
entered  in  favor  of  the  ai>pellant,  upon  re- 
versal of  the  Judgment,  but  that  all  that 
was  pr(^>er  to  be  done  under  such  circum- 
stances, was  the  granting  of  a  new  trial, 
the  rule  being,  "that  where  there  Is  an  issue 
upon  material  facts,  which  may  possibly  be 
decided  In  more  than  one  way  on  anotlier 
trial,  there  should  be  a  new  trial  ordered 
on  a  reversal  of  the  Judgment."  Upon  the 
trial  of  this  <;;uae  the  respondents  offered 
no  evidence,  they  submitted  the  case  upon 
the  testimony  otfered  by  the  plaintlfT.  The 
court  ordered  Judgment  in  favor  of  defend- 
ants. Findings  prepared  by  defendants' 
counsel,  which  negatived  the  allegations  of 
plaintiff's  complaint  that  there  was  a  sale 
of  the  land  described  therein,  were  approved 
by  the  court  Counsel  for  the  plaintiff  moved 
to  strilce  out  the  findings  so  allowed,  and 
made  request  for  certain  other  findings.  Up- 
on the  hearing  of  this  motion  and  request, 
the  court  made,  among  others,  the  addition- 
al finding  relative  to  the  sale  of  the  sand 
to  the  plaintiff  and  the  right  or  license  to 
remove  the  same,  In  pursuance  of  which 
finding  Judgment  was  ordered  by  this  court 
to  be  entered  In  favor  of  appellant  Coun- 
sel for  respondents,  though  participating  in 
this  hearing,  may  not  have  been  called  upon 
to  except  to  this  finding.  If  objection  were 
had  thereto;  but.  In  any  event,  no  objection 
was  made  or  exception  taken.  In  plaintlfTs 
assignments  of  error  in  his  statement  on  mo- 
tion for  a  new  trial  and  appeal  the  point 
is  twice  made  that  It  was  error  in  the  court 
not  to  give  plaintiff  judgment  in  accordance 
with  this  finding.  Counsel  for  appellant 
in  their  opening  brief  take  the  position  that 
they  were  entitled  to  Judgment  at  least  to 
the  extent  of  the  sand  and  the  exclusive 
license  to  remove  the  same,  as  found  by  the 
trial  court.  Tliey  close  their  brief  with  the 
following  paragraph:     "Wherefore  plaintiff 


ana  appellant  prays  that,  Inasmacb  as  all 
the  evidence  is  before  the  court,  the  Judg- 
ment be  modified  by  directing  the  defendants 
to  execute  a  deed  of  said  property  to  plain- 
tiff; and  should  the  court  find  that  plaintiff 
Is  not  entitled  to  the  relief  prayed  for  In 
the  complaint,  but  is  entitled  to  the  lesser 
relief  of  a  deed  to  the  sand  and  exclusive 
right  to  remove  the  same,  that  the  Judgment 
be  modified  accordingly.  •  •  *  "  It  will  be 
seen,  therefore,  that  whether  Judgment  by 
this  court  should  be  ordered  entered  in 
favor  of  the  plaintiff  upon  the  findings  as 
they  stood  was  squarely  before  the  court. 
There  was  no  intimation  In  respondents' 
brief  that  In  the  event  this  court  should 
conclude  that  the  finding  as  to  the  sale  of 
the  sand  was  supported  by  the  evidence 
and  that  the  trial  court  should  have  given 
Judgment  to  that  extent  in  favor  of  the 
plaintiff,  this  court  ought  not  to  make  an 
order  directing  such  a  Judgment  to  be  en- 
tered. Instead  of  remanding  the  case  for  a 
new  trial.  There  was  no  suggestion  that, 
in  the  event  this  court  agreed  with  the 
contention  of  appellant  that  Judgment 
should  have  been  entered  in  favor  of  the 
plaintiff  upon  the  findings,  that  a  new 
trial  should  be  ordered,  so  that  the  defend- 
ants miKht  have  an  opportunity  to  offer  evi- 
dence upon  the  issues  or  that  they  had  any 
evidence  that  might  be  so  offered. 

Counsel  for  respondents  in  the  presenta- 
tion of  this  case  upon  the  hearing  on  appeal 
took  the  sole  position  that  under  the  plead- 
ings, findings,  and  evidence,  the  appellant 
was  entitled  to  no  relief  whatever.  Al- 
tliough  counsel  for  appellant  was  asking  that 
Judgment  be  ordered  entered  In  favor  of 
plaintiff  in  accordance  with  the  finding  rela- 
tive to  the  sale  ot  the  sand,  this  finding 
is  nowhere  directly  attacked  In  respondents' 
brief;  In  fact,  it  is  not  denied  that  the  evi- 
dence was  sufficient  to  establish  a  sale  of 
sand  and  a  license  to  remove  the  same,  al- 
though it  was  and  is  claimed  that  the 
proofs  as  to  the  limits  within  which  the 
sand  might  be  taken  were  too  indefinite. 
Under  this  state  of  facts,  we  think  the  con- 
tention, now  made  for  the  first  time,  that 
the  course  pursued  by  this  court  was  not 
a  proper  one,  also  comes  too  late.  It  is 
the  rule  that  no  new  gromid  or  position 
not  taken  In  the  argument  submitting  the 
case,  or  question  waived  by  silence,  can 
be    considered    on    petition    for    rehearing. 

Powell  v.  N.  O.  O.  Ry.  Co.,  28  Nev.  ,  82 

Pac.  97 ;  Beck  v.  Thompson,  22  Nev.  421,  41 
Pac.  1. 

It  was  contended  by  counsel  for  respond- 
ents upon  the  presentation  of  this  case,  and 
is  again  urged  in  the  petition  for  rehearing 
that  there  was  no  satisfactory  proof  of  the 
boundaries  of  the  land  referred  to  in  the 
complaint,  and  within  which  the  sand  has 
been  held  to  Iiave  been  sold  to  the  plain- 
tiff. This  point  was  considered,  although 
not    referred    to,    In    the   original    opinion. 
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There  was  testimony  to  the  effect  tbat 
ttco  of  tbe  Bides,  the  soutb  and  the  east, 
were  laid  out  in  tlie  presence  of  B.  O.  Clow 
and  tbe  plaintiff  and  at  Clow's  direction. 
Counsel  In  their  petition  now  only  con- 
tend "that  the  record  on  appeal,  fairly  con- 
sidered falls  to  show  that  the  western  bound- 
ary of  the  land  claimed  by  appellant  was 
ever  indicated  or  marlced  by  B.  G.  Clow." 
As  the  land  in  question  is  triangular  in 
shape,  the  establishment  of  two  of  the 
sides  would  necessarily  establish  the  third. 
Tbe  petition  for  rehearing  is  denied. 

XORCROSS,  J.,  concurs.    FITZGERALD, 
C.  J.,  dissents. 


ROBINSON  V.  TERRITORY. 

(Supreme  Court  of  Oklaboma.     Sept.  7,  1905. 
Rehearing  Denied  Jan.  11,  lUUU.) 

1.  GbasdJpbt— Indictment— FisDiNG — Nuu- 
BEB  OF  Grand  Juboks. 

Under  the  proviMons  of  section  ."1340,  Wil- 
Bon's  Rev.  &  Ann.  St.  1903,  an  indictment  cannot 
be  found,  except  by  the  concurrence  of  at  least 
12  grand  juront. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Grand  Jury,  |  0.] 

2.  Indictment— Motion  to  Quasu— Gbouxds. 

By  the  lanuuage  contninod  in  section  5399, 
Wilson's  Rev.  &  Ann.  St.  19()3,  "when  it  is  not 
found,"  is  meant  when  not  concurred  in  by  at 
least  12  grand  jurors,  and  has  no  reference  to 
the  kind  or  character  of  evidence  received  by 
the  grand  Jury. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §§  480- 
487.] 

3.  Same— Motion  to  Set  Aside. 

By  the  provisions  of  the  act  of  criminal 
procedure  of  this  territory,  the  riftbta  of  a 
defendant  indicted  are  defined,  and  the  causes 
for  which  he  may  attack  tbe  indictment,  tbe 
manner  in  which  the  attack  must  be  made,  and 
the  time  for  making  such  attack,  are  prescribed. 
The  reception  by  the  grand  Jury  of  hearsay  or 
j>econdary  evidence  is  not  one  of  the  grounds 
for  which  the  Indictment  must  be  set  aside 
upon  motion. 

[Ed.  Note. — For  cases  in  point,  sec  vol.  27, 
Cent.  Dig.  Indictment  and  luforraatiou,  §  480- 
487.] 

4.  Cbiminal  Law  — Appeal  — J uay  —  CiiAi.- 
LENGE  FOR  Cause. 

Under  the  provisions  of  the  statutes  of  this 
territory,  a  challenge  for  cause  for  the  reason 
of  incompetency  of  a  juror  is  a  question  to  be 
tried  b.v  the  tnnl  court,  and  in  the  absence  of 
a  complete  record  of  the  examination  npon  that 
question  the  presumption  is  tliat  tlie  ruling 
of  the  trial  court  was  right. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  3023.] 

5.  JuBY— Statement  of  Gbounus. 

Under  the  provisions  of  the  statutes  of  this 
territory,  a  party  desiring  to  challenge  a  juror 
for  cause  must  state  the  cause  of  bis  chal- 
lenge, and  unle.4s  tbe  cause  is  stated  tbe  chal- 
lenge may  be  disregarded  by  the  court.  It  is 
not  enough,  at  the  conclusion  of  tbe  examination 
of  the  juror,  to  say  "I  challenge  the  juror  for 
cause." 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Jury,  g  530.] 

6.  Same— Failure  to  Object. 

A  known  ground  of  disqualification  of  a 
juror  before  or  during  tbe  progress  of  a  trial 


is  waived  by  witldioldlog  it  «r  refusing  or  de- 
clining to  raise  the  objection  until  after  verdict. 
[Ed.  Note. — For  cases 'la  point,  see  vol.  31, 
Cent.  Dig.  Jury,  {{  504-514,  S50-558.] 

7.  Homicide— Evidence. 

The  ruling  of  the  court  excluding  the 
testimony  of  the  witness  Sellers  as  to  the  details 
of  a  fight  between  Sellers  and  the  deceased, 
a  short  time  before  the  homicide,  held  not  to 
be  reversible  error. 

(Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Homicide,  §§  292,  343.] 

8.  Same— Self-defense.  ~     "" 

Where,  in  a  criminal  action  upon  a  charge 
of  manslaughter  in  tbe  first  degree,  tbe  defend- 
ant admits  firing  the  fatal  shot,  but  seeks 
to  justify  on  the  grounds  of  necessary  self-de- 
fense, and  that  he  fired  the  shot,  believing  that 
he  was  then  in  danger  of  losing  his  life  or  suf- 
fering great  bodily  harm,  in  order  to  justify  an 
acquittal  the  facts  must  be  such  that  the  Jury, 
in  the  light  of  all  of  the  facts  and  circumstances 
known  to  the  defendant,  can  say  that  as  a  rea- 
sonable man  he  had  grounds  for  such  belief  ;  and 
an  instruction  directing  the  jury  that  the  de- 
fendant must  have  actually  and  in  good  faith 
have  thought  he  was  in  danger  of  losing  his 
life  or  of  suffering  great  bodily  harm,  and  that 
he  had  reason  and  cause  for  such  belief,  ia  not 
erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  158-103.] 

9.  Same— iNSTBircTioNS. 

The  use  of  tbe  language  "sound  reason," 
and  "honest  belief,"  in  connection  with  tbe  in- 
structions given  in  this  case,  can  only  be  under- 
stood to  mean  that  the  defendant  must  actually 
in  /food  faitli  have  thought  he  was  in  danger  of 
losing  his  life  or  suffering  great  bodily  harm, 
and  that  he  had  reason  and  cause  for  outh  belief. 

10.  Same. 

The  instructions  in  plain  and  unambiguous 
language  directed  the  jury  as  to  whom  the  dan- 
ger should  appear. 

11.  Same— JcsTiFicATioN— Instructions. 
^Vhere  the  jury  are  properly  instructed  that 

the  killing  was  justifiable,  if  in  response  to  some 
overt  act.  it  is  not  error  to  in  that  connection 
instruct  "that  no  man  by  his  own  lawless  act 
can  create  a  necessity  for  acting  in  self-defense, 
and  thereupon  assault  and  injure  or  kill  the 
person  with  ^hom  he  seeks  tbe  difficulty,  and 
then  interpose  as  a  defense  the  plea  of  self- 
defense.  The  plea  of  necessity  is  a  shield  only 
for  those  who  are  without  fault  in  occaKiming 
It  and  acting  under  it,"  where  the  evidence 
warrants  such  an  instruction. 

12.  Homicide— Provoking    Difficulty— In- 
structio.ns— Applicability. 

Wlu're  there  is  evidence  tbat  just  before 
the  homicide  the  defendant,  upou  receiving  in- 
formation that  the  dec'cased  was  abusing  him  to 
his  friends,  went  to  bis  s-iloon,  armed  himself 
with  tbe  revolver  with  which  he  fired  tbe  fatal 
slmt,  and  went  to  another  saloon,  wliere  he  met 
the  de<-ensed,  accused  him  of  abusing  him  to  his 
friends,  and.  after  but  a  few  words,  fired  tlie 
fatal  shot,  held,  that  under  such  circumstances 
tbe  instniction  was  applicable  to  the  facts. 

13.  Same— Creating  Difficulty. 

The  instruction,  when  taken  in  connection 
with  the  other  instructions  given  by  the  court 
in  this  case,  could  not  be  construed  as  assuming 
that  tbe  defendant  created  the  necessity  by 
his  own  lawles-s  act  to  produce  a  fear  that  his 
life  was  in  danger  by  deceased,  and  taking  ad- 
vantage of  the  plea  of  self-defense  made  it  neces- 
sary to  kill. 

14.  Criminal  Law— I nstbuctions— Applica- 
bility. 

Instruction  numbered  13,  copied  in  the 
opinion,  directed  the  jury  that  the  defendant 
had  tbe  riglit  to  proceed  with  defensive  acts 
until  he  was  in  a  position  of  safety,  and  canuot 
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be  conntrued,  wlien  taken  as  a  -wliole,  as  aayinK 
that  the  defendant  carried  his  acts  of  aggression 
further  than  he  should  have. 

15.  Samb— Repetition  of  Instbuctions. 

It  is  not  error  for  the  court  to  refuse  re- 
quests for  special  instructions,  even  though  such 
requests  correctly  state  the  law,  where  they  are 
fully  covered  by  the  instructions  given  by  the 
court,  although  diiferent  to  some  extent  in  the 
language  used. 

[E6.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  §  2011.] 

16.  Homicide— Instructions. 

Special  instructions  requested  in  tnis  case 
examined,  and  held  to  be  fully  covered  by  the 
instructions  given  by  the  court. 

17.  Cbiminal  Law— Special  Instbdctionb. 

If,  upon  the  trial  of  a  criminal  case,  spe- 
cial instructions  are  desired  by  the  defendant, 
be  is  required  by  tbe  provisions  of  the  statues 
of  this  territory  to  present  in  writing  to  the 
court  the  instructions  desired.  Tbe  trial  court 
cannot  be  expected,  and  is  not  required,  to  in- 
struct upon  every  possible  question. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i  2007.] 

18.  Same. 

It  is  not  error  for  the  trial  court  to  omit 
to  instruct  upon  some  particular  branch  of  the 
case  deemed  advisable  by  the  defendant  under 
his  theory  of  the  case,  when  he  has  not  re- 
quested such   instructions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §S  199G-2CX).j.] 

19.  Same. 

Instructions  Nos.  1  and  2  were  fully  cover- 
ed by  the  instructions  given  by  tbe  court,  and 
the  court  is  not  required  to  repeat  the  instruc- 
tions given  because  requested  by  the  defendant. 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  $  2011.] 

20.  Homicide  —  Manslauoiiter  —  Instruc- 
tions. 

Where,  in  a  criminal  case,  the  indictment 
charges,  and  the  evidence  for  the  prosecution 
shows  the  killing  to  have  been,  manslaughter  in 
the  first  degree,  and  the  defendant  admits  the 
killing,  and  the  evidence  upon  his  part  tends 
to  show  the  killing  to  have  been  ju.stiriable,  it 
is  only  necessary  that  the  instructions  of  tEe 
court  shall  cover  the  law  of  tbe  case  as  shown 
by  the  evidence. 

21.  Same— Lower  Degrees  of  Crime. 

On  the  trial  of  a  criminal  case,  where  the 
defendant  is  charged  with  the  crime  of  man- 
slaughter in  the  first  degree,  and  the  evidence  of 
the  prosecution  tends  to  support  the  charge, 
and  there  is  no  evidence  tending  to  support  the 
lower  degrees  of  the  crime,  but  the  evidence  of 
tbe  defendant  tends  to  prove  justifiable  homi- 
cide, it  is  not  necessary  for  the  court  to  instruct 
the  jury  upon  tbe  law  of  manslaughter  in  the 
second  degree. 

22.  Criminal  Law— Instructions. 

The  instructions  should  in  all  cases  state 
the  law  applicable  to  tbe  facts,  and  to  all  prop- 
er and  reasonable  deductions  to  be  made  there- 
from, and  fair  interpretations  thereof,  and  not 
to  questions  not  presented  or  supported  by  the 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  1080,  1081.] 

23.  Same— Appeal— Affirmance. 

Where,  after  an  examination  of  the  entire 
record,  it  appears  that  the  defendant  has  had  a 
fair  and  impartial  trial,  that  no  material  error 
has  been  committed  by  the  trial  court,  and  the 
verdict  is  amply  sustained  by  the  evidence,  this 
court  will  not  disturb  the  verdict  or  judgment 
of  the  trial  court. 
(Syllabus  by  tbe  Court.) 


Error  from  District  Court,  Caddo  Comity; 
before  Justice  Frank  B.  Gillette. 

Samuel  A.  Robinson  was  convicted  of 
manslaughter,   and   brings  error.    Affirmed. 

Stlllwell  H.  Russell,  Charles  H.  Carswell, 
and  tilitsch  &  Glltscb,  for  plaintifT  in  error. 
P.  C.  Simons,  Atty.  Gen.  for  the  Territory. 

BEAUCHAMP,  J.  Plaintiff  In  error. 
Samuel  A.  Robinson,  was  indicted  for,  and 
tried  and  convicted  of,  manslaughter  in  tlie 
first  degree  In  the  district  court  of  Caddo 
county,  and  sentenced  to  the  penitentiary 
for  a  term  of  eight  years.  From  that  judg- 
ment, he  appeals,  and  brings  the  case  here 
by  petition  in  error  and  case-made. 

After  the  retnm  of  the  indictment  by  the 
grand  jury,  and  upon  arraignment,  the  plain- 
tiff in  error  moved  the  court  to  quash  the 
Indictment  upon  two  grounds:  First,  that 
said  Indictment  was  found  by  the  grand  jury 
without  legal  and  competent  erideuce: 
second,  that  the  grand  jury  which  found  and 
returned  said  indictment  during  the  consider- 
ation of  the  case  received  incompetent.  Il- 
legal, hearsay,  and  secondary  evidence,  and 
that  the  finding  of  said  indictment  was  made 
upon  incompetent.  Illegal,  heai-say,  and 
secondary  evidence.  A  bearing  upon  the 
motion  was  had  before  the  court,  and  the 
motion  overruled,  to  which  ruling  the  plain- 
tiff iu  error  excepted,  and  now  urges  this 
as  his  first  ground  as  cause  for  reversal  of 
the  judgment  against  him.  The  record  dis- 
closes that  on  the  preliminary  examination 
of  the  plaintiff  In  error  the  testimony  was 
taken  down  In  shorthand  by  a  stenographer, 
and  afterwards  by  her  transcribed,  and  that 
the  testimony  as  written  out  by  her  was  in- 
troduced before  the  grand  jury  while  investi- 
gating his  case;  that  the  testimony  of  some 
of  the  witnesses  who  testified  before  the  ex- 
amining magistrate  was  not  contained  iu  the 
transcript,  and  that  the  testimony  contained 
In  the  transcript  was  not  taken  under  the 
direction  or  order  of  the  probate  judge,  be- 
fore whom  the  examination  was  had;  and 
that  the  transcript  was  not  filed  In  the 
probate  court,  nor  filed  or  deposited  with  the 
clerk  of  the  district  court  of  Caddo  countj'. 
These  are  the  grounds  upon  which  the  plain- 
tlfC  in  error  relied  to  support  his  motion  to 
quash.  The  record  also  discloses  that  a  num- 
ber of  the  witnesses  who  testified  In  person 
before  the  grand  jury  were  eyewitnesses  to 
the  homicide,  and  upon  whose  evidence  the; 
grand  jury  were  fully  justified  In  returuin;: 
the  indictment. 

It  Is  contended  that,  by  reason  of  the 
grand  jury  having  received  the  trnusoript  in 
evidence  before  them,  that  the  Indictment 
WHS  not  found  as  prescribed  by  the  statutes 
of  this  territory,  and  that,  by  reason  of  t'lo 
provisions  of  section  !Xii)9,  Wilson's  Rev.  & 
Ann.  St.  11)0.1,  the  Indictment  should  havo 
been  set  aside  by  tlie  court.  Section  53n!» 
rends:    "Ttie  indictment  must  be  set  aside 
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by  tbe  court.  In  which  the  defendant  to 
armigned,  and  upon  his  motion,  In  either  of 
tbe  following  cases:  First:  When  it  is 
not  found,  indorsed,  presented  or  filed,  as 
)>re8oribed  by  the  statutes  of  the  territory. 
•  *  •"  And  by  section  5339,  Wilson's 
Rev.  &  Ann.  St.  1903,  it  is  provided:  "The 
grand  Jury  may  not  receive  hearsay  or 
secondary  evidence."  Section  0349,  Wilson's 
Uev.  &  Ann.  St  1903,  provides:  "An  indict- 
ment cannot  be  found  without  the  concur- 
rence of  at  least  twelve  grand  jurors.  When 
so  found,  it  must  be  indorsed,  'A  true  bill,' 
and  the  Indorsement  must  be  signed  by  the 
foreman  of  the  grand  jury."  The  Legislature 
has  seen  proper  to  provide  for  what  causes 
an  indictment  must  be  set  aside  by  the  court 
u|>on  the  motion  of  the  defendant,  if  made 
at  the  proper  time,  and,  by  section  5349,  the 
Indictment  can  be  found  only  by  the  con- 
currence of  at  least  12  grand  jurors,  and 
when  so  found  it  is  provided  how  it  must  be 
indorsed  and  signed.  By  tbe  language  con- 
tained in  section  5399,  "When  it  is  not  found"  is 
meant  when  not  concurred  in  by  at  least  12 
grand  jurors,  and  has  no  reference  to  the 
kind  or  character  of  evidence  received  by  the 
grand  jnr}',  or  to  the  other  matters  or  pro- 
ceedings prior  to  the  vote  of  the  grand  jurj' 
upon  which  the  indictment  is  found.  By  the 
provisions  of  our  criminal  procedure,  the 
rights  of  a  defendant  indicted  are  defined: 
and  the  causes  for  which  he  may  attack  the 
proceedings,  the  manner  In  which  tbe  attack 
must  be  made,  and  the  time  for  making  such 
attack,  are  prescrll>ed;  and,  the  reception  by 
the  grand  Jury  of  hearsay  or  secondary  evi- 
dence not  Iielug  one  of  the  grounds  for  which 
tbe  indictment  must  be  set  aside  upon  motion, 
and  the  motion  In  this  case  being  for  that 
Minse  only,  it  was  rlgittfnlly  overruled. 
Shivers  v.  Territory,  13  Okl.  40().  74  Pac.  899. 
2.  The  second  assignment  of  eiTor  is  that 
the  conrt  erred  in  overruling  the  challenge 
for  cause  made  to  the  petit  Juror  R.  A.  Mc- 
(.'racken.  The  record  discloses  tiie  following 
examination  of  the  juror  upon  his  voir  dire: 
"Q.  Are  you  a  deputy  sheriff  in  this  county? 
A.  I  have  a  commission.  I  am  not  a  regular 
working  sherifT.  Q.  You  hold  a  commission 
as  a  deputy  sheriff?  A.  Yes,  sir.  (Defend- 
ant challenges  juror  for  cause.  Challenge  is 
by  the  court  overruled.  Defendant  excepts 
to  ruling  of  the  court.)"  And  Immediately 
following  Is  the  certificate  of  the  official 
court  stenographer  as  follows:  "This  certi- 
fies that  the  alKtve  and  foregoing  is  a  true 
and  correct  transcript  of  my  shorthand  notes 
of  that  pai^  of  the  examination  of  juror 
Mc^'racken  relating  to  his  having  a  commis- 
sion as  deputy  sheriff,  together  with  the 
objection  of  counsel,  the  ruling  of  court,  and 
the  exceptions  of  counsel  to  said  ruling." 
It  is  apparent  that  the  recoixl  presented  does 
not  contain  a  complete  record  of  the  exami- 
nation and  testimony  of  the  Juror  upon  his 
voir  dire.  Under  the  provisions  of  tbe  stat- 
■itea  of  this  territory,  a  challenge  for  cause  is 


an  objection  to  a  particular  juror  and  Is 
either:  First,  general,  that  the  juror  is  dis- 
qualified from  serving  In  any  case  on  trial; 
or,  second,  particular,  that  he  is  disqualified 
from  serving  In  the  case  on  trial.  General 
causes  for  challenge  are:  First,  conviction 
for  felony;  second,  want  of  any  of  the  quali- 
fications prescribed  by  law  to  render  a  per^iou 
a  competent  juror.  Including  a  want  of 
knowledge  of  the  English  language  as  used 
by  the  courts;  third,  unsoundness  of  mind. 
or  such  defect  in  tbe  faculties  of  the  mind  or 
organs  of  the  body  as  renders  him  Inca- 
pable of  performing  the  duties  of  a  juror. 
Particular  causes  of  challenge  are  of  two 
kinds:  First,  for  such  a  bias  as,  when  the 
existence  of  the  facts  Is  ascertained,  in  judg- 
ment of  law  disqualifies  the  juror,  and  whi<:h 
is  known  as  implied  bias;  second,  for  tbe 
existence  of  a  state  of  mind  on  the  part  of 
the  juror,  in  reference  to  the  case  or  to  either 
party,  which  satisfies  the  court.  In  the  exer- 
cise of  a  sound  discretion,  that  he  cannot 
try  the  issue  impartially,  without  prejudice 
to  the  substantial  rights  of  the  party  chal- 
lenging, and  which  Is  known  as  actual  bias. 
A  challenge  for  Implied  bias  may  be  taken 
for  the  several  causes  set  forth  in  the  statute, 
and  for  no  other.  In  a  challenge  for  either 
implied  bias  or  actual  bias,  the  causes,  there- 
fore, must  he  stated.  All  challenges,  wheth- 
er to  the  panel  or  to  individual  jurors,  shall 
be  tried  by  the  court.  The  Juror  and  other 
witnesses  may  be  examined  to  prove  or  dis- 
prove the  challenge.  See  Wilson's  Rev.  & 
Ann.  St.  1903.  t|  5409-5479.  The  entire 
record  of  the  examination  of  the  juror  not 
being  before  us,  it  is  impossible  for  us  to 
determine  for  what  reason  the  court  over- 
ruled the  challenge  for  cause. 

Conceding,  for  the  purpose  of  this  ques- 
tion, that  the  Juror,  if  a  deputy  sheriff,  wait 
incompetent  to  serve,  it  may  be  that  if  the 
record  of  the  entire  examination  was  be- 
fore us,  it  would  show  that  be  was  not  in 
fact  a  deputy  sheriff.  The  record  presented 
simply  discloses  that  the  Juror  answered  that 
he  held  a  commission;  that  he  was  not  a 
regularly  working  sheriff.  What  Is  meant 
by  this  pai^icular  language,  standing  alone, 
is  not  certain.  Under  the  provisions  of  the 
statutes,  more  Is  required  to  constitute  one 
a  deputy  sheriff  than  the  mere  Issuance  and 
delivery  of  a  commission.  Wilson's  Rev.  & 
Ann.  St.  1003,  {  3756.  However,  under  the 
statutes  before  cited,  if  the  juror  had  been 
challenged  on  the  grounds  of  incompetency, 
it  was  a  question  to  be  tried  by  the  court, 
and,  in  the  absence  of  a  complete  record, 
the  presumption  would  be  that  the  ruling  of 
the  trial  court  was  right.  Again,  the  chal- 
lenge was  general.  For  what  cause  Is  not 
shown.  Under  the  provisions  of  the  stat- 
utes, the  cause  for  the  challenge  shall  be 
stated.  Whether  the  challenge  was  over- 
ruled on  tbe  ground  of  Insufficiency  In  form, 
or  because  uusui>ported  by  the  evidence, 
does   not    appear    from    the    record.     It   Is 
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enough,  howev»,  If  the  ruling  can  be  sus- 
tained on  either  of  these  grounds.  In  the 
case  of  People  t.  Beynolds,  16  Cal.  129,  in 
the  opinion  of  the  conrt  by  Baldwin,  J.,  It  is 
said:  "The  statute  enumerates  several  dis- 
tinct causes  for  w'hlch  a  challenge  for  im- 
plied bias  may  be  taken,  and  requires,  in  a 
challenge  of  this  kind,  that  one  or  more  of 
the  causes  thus  enumerated  shall  be  alleged. 
Act  Regulating  Proceedings  In  Criminal  Cases, 
li  347,  349.  Unless  the  cause  be  alleged,  the 
challenge  may  be  disregarded  by  the  court. 
It  is  not  enough  to  say,  'I  challenge  the  juror 
for  implied  bias,'  and  then  stop.  The  par- 
ticular cause  from  ■which  such  bias  Is  to  be 
inferred  must  be  stated.  Such  was  the  rule 
of  the  common  law,  and  such  is  the  direction 
of  the  statute  in  this  state.  In  the  present 
case  the  challenges  were  interposed  In  gen- 
eral terms  'for  Implied  bias,'  without  a 
speclflcatlon  of  the  particular  causes;  and 
for  this  reason,  if  for  no  other,  they  were 
properly  disallowed.  'When  a  Juror  is  chal- 
lenged for  principal  cause  or  for  favor,'  says 
the  Sui)reme  Court  of  New  York,  In  Freeman 
V.  People,  4  Denlo,  31,  47  Am.  Dec.  21C,  'the 
ground  of  the  challenge  should  be  distinctly 
stated :  for  without  this  the  challenge  is  in- 
complete and  may  be  wholly  disregarded  by 
the  court.  It  Is  not  enough  to  say,  "I  chal- 
lenge for  principal  cause  or  for  favor,"  and 
stop  thei-e.    The  cause  of  the  challenge  must 

l)e  specilled. A  party  cannot,"  anys  the 

Supreme  Court  of  Kew  Jersey,  In  Mann  v. 
Glover.  14  N.  J.  Law,  195,  "make  a  principal 
challenge,  or  a  challenge  to  the  favor,  by 
giving  It  a  name.  A  challenge,  whether  In 
writing  or  by  parol,  must  be  In  such  terms 
that  the  court  can  see.  in  the  first  place, 
■nhetber  it  Is  for  principal  cause  or  to  the 
favor,  and  so  determine  by  which  form  it  is 
to  be  tried ;  and.  secondly,  whether  the  facts, 
if  true,  are  sufficient  to  support  such  chal- 
lenge. It  Is  the  common  practice  in  this 
state  to  inteiTogate  a  Juror,  when  he  Is  first 
called  upon  his  voir  dire,  generally  as  to  his 
qiiallticatlons,  with  a  view  to  obtain  infonna- 
tlon  upon  which  to  rest  a  specific  challenge. 
This  practice,  thotigh  productive  of  some  In- 
convenience, la  one  of  necessity;  for,  unless 
It  be  followed,  it  will  often  be  quite  Im- 
j)ossible  to  ascertain  the  qualifications  of  the 
juror.  »  •  •  If.  therefore,  the  challenge 
for  implied  bias  l>e  not  taken  before  the 
juror  is  examined,  the  proper  course  to  pur- 
sue Is  to  make  the  challenge,  stating  dis- 
tinctly Its  causes.  Immediately  after  the  pre- 
linilnarj-  examination  Is  closed.  The  district 
attorney  can  then  except  to  the  challenge,  or 
deny  the  facts  It  alleges— that  Is,  he  can  de- 
mur to  Its  sufficiency  or  join  issues  on  the 
truth  of  its  averments.  If  the  latter  coui-se 
be  adopted,  the  Juror  can  be  further  ex- 
amined, and  other  witnesses  called,  and  the 
matter  be  thus  submitted  to  the  court." 

The  statutes  of  California  are  Identical 
with  the  statutes  of  this  territory.  In  the 
present  case  the  challenges  were  overruled, 


but  whether  on  the  grounds  of  fnsofficiency 
in  form,  or  because  unsupported  by  the  evi- 
dence, does  not  appear.  It  is  enough  If  the 
ruling  can  be  sustained  on  either  of  the 
grounds.  People  v.  Cochran,  Gl  Cal.  549,  and 
cases  there  cited.  In  the  opinion  In  the  case 
of  Johnson  v.  HoUlday,  79  Ind.  151.  by  Howk. 
J.,  It  Is  said :  "Of  course  the  appellant  was 
entitled,  as  was  the  api>ellee,  to  a  fair  trial 
of  the  Issues  in  the  cause  by  a  jury  of  com- 
petent jurors.  But  we  cannot  assume  that 
any  of  the  jurors  were  incompetent  On  the 
contrary,  as  all  of  the  presumptions  are  in 
favor  of  the  rulings  and  decisions  of  the  trial 
court,  It  behooves  the  party  who  may  wish 
to  claim  In  this  court  that  any  of  tliese  rul- 
ings or  decisions  were  erroneous  to  so  save 
and  present  them  in  the  record  of  the  cause 
as  to  exclude  every  reasonable  presumption 
in  favor  of  such  rulings  or  decisions.  Myers 
V.  Muri)hy,  CO  Ind.  282;  Stott  v.  Smith.  70 
Ind.  298;  Bowen  v.  Pollard,  71  Ind.  177; 
Williams  v.  Potter,  72  Ind.  354;  Klssell  v. 
Anderson,  73  Ind.  485;  Smith  v.  Kyler,  74 
lud.  Ei75."  In  view  of  the  condition  of  the 
record  presented  and  the  authorities  cited, 
we  cannot  say  that  there  was  error  com- 
mitted in  overruling  the  challenge  for  cause. 
A  known  ground  of  disquallflcatlon  of  the 
juror  before  or  during  the  progress  of  a  trial 
is  waived  by  withholding  It,  or  refusing  or 
declining  to  raise  the  objection  until  after 
verdict.  Queenan  v.  Territory,  11  Okl.  261, 
71  Pac.  218.  61  L.  K.  A.  324. 

3.  At  the  trial  a  witness,  Frank  Sellers, 
testified  that  between  6  and  7  o'clock  In  the 
evening,  just  a  sliort  time  prior  to  the  homi- 
cide, he  called  at  the  old  "K.  C."  bnlldiug. 
and  there  found  Smith  Brown,  the  deceased ; 
that  Brown  made  a  violent  assault  ui)on  him, 
cursed  him,  charged  him  with  being  a  sp.v 
for  Robinson,  and  threatened  to  kill  blm, 
and  stated  that  be  would  kill  the  defend- 
ant, Robinson,  before  daylight;  that  Brown 
at  that  time  was  armed  with  a  revolver,  with 
which  he  punched  the  witness  in  the  side 
several  times.  The  territory  objected  to  the 
testimony  respecting  the  difficulty  between 
the  deceased  and  the  witness.  The  court 
ruled  that  whatever  the  witness  said  in  ref- 
erence to  Robinson  was  competent.  The  wit- 
ness then  testified  In  reference  to  the  details 
of  a  fight  that  he  had  with  the  deceased. 
Brown,  and  thereafter,  in  response  to  an  ob- 
jection, the  court  Instructed  the  jury  that 
the  testimony  of  the  witness,  In  so  far  as  it 
related  to  what  Brown  did  in  reference  to 
the  witness,  was  not  competent,  to  which 
the  defendant  excepted,  and  now  complains. 
Counsel  argues  that:  "This  brutal  outburst 
constitutes  a  link  in  the  chain  of  one  hostile 
aeries  of  acts  by  the  deceased  down  to  the 
time  he  was  shot.  It  showed  the  state  of 
his  mind  toward  the  defendant  In  this:  his 
assault  on  Sellers  and  the  language  used 
towards  him  was  actuated  solely  from  the 
fact  that  he  regarded  Sellers  as  an  emissary 
of  Robinson,  and  that  tlie  excluded  testimony 
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of  Sellers  shows  that  the  deceased  was  arm- 
ed with  a  revolver  abont  30  minutes  prior  to 
the  time  he  met  his  death."  The  testimony 
of  the  witness  Sellers,  with  reference  to 
Brown  being  armed  with  a  revolver  at  the 
time  of  the  difficulty  between  himself  and 
Brown,  was  not  excluded  by  the  court.  The 
court  only  excluded  the  testimony  with  ref- 
erence to  the  details  of  the  fight  between 
witness  and  Brown,  and  In  this  the  court 
certainly  did  not  err.  The  witne-ss  was  per- 
mitted to  testify  to  everything  that  was  said 
or  done  with  reference  to  the  defendant,  and 
under  what  theory  the  details  of  a  personal 
encounter  between  Sellers  and  Brown  could 
be  material  or  relevant  to  the  questions  at 
issue  we  are  unable  to  see;  but,  even  If  the 
ruling  of  the  court  was  erroneous,  two  other 
witnesses,  who  were  eyewitnesses  to  the  en- 
counter between  Sellers  and  Brown,  were 
permitted  to  testify  to  all  of  the  facts  and 
details.  Sellers  testified  that  immediately 
after  the  encounter  with  Brown  he  told  the 
defendant  what  Brown  had  said  to  him,  and 
advised  the  defendant  to  look  out  for  him ; 
that  he  believed  that  Brown  would  kill  him 
before  daylight  if  the  opportimlty  should 
present  The  defendant  testified  that  short- 
ly after  he  received  this  information,  he  met 
the  deceased  in  what  Is  called  the  "Bell  Top 
saloon"  in  Anadarko,  and  Inquired  of  him 
why  he  was  abusing  him  to  his  friends. 
Brown  denied  that  he  had  made  such  state- 
nients,  and  inquired  os  to  who  was  defend- 
ant's informant.  Upon  being  Informed  it 
was  Sellers,  Brown  made  the  remark,  "That 
God  damned  son  of  a  bitch  I  would  not  be- 
lieve," to  which  remark,  It  seems,  defend- 
ant took  offense,  and  the  encounter  ensued  In 
which  the  defendant  shot  and  killed  the 
deceased,  in  the  presence  of  witnesses  who 
were  present  and  testified  to  all  of  the  de- 
tails at  the  trial.  The  defendant  admitted 
the  shooting,  and  claimed  that  Bro-\vn  was 
in  the  act  of  drawing  a  revolver,  and  that 
he  shot  in  self-dcfeuse.  The  record  dis- 
closes that  the  court  gave  the  defendant 
the  greatest  latitude  In  the  introduction  of 
evidence. 

4.  Exceptions  were  taken  to  in.stiiiotions 
Xos.  9,  10,  13,  14,  and  19  given  by  the  court ; 
and,  while  there  was  no  exception  taken  to 
instruction  No.  8,  we  are  requested  by  coun- 
sel to  notice  it  also,  which  instructions  read 
as  follows : 

"(8)  By  the  language  'lawful  defense  of  the 
I)erson'  is  meant  what  we  sometimes  term 
'self-defense.'  The  right  of  self-defense  Is 
founded  upon  the  natural  right  of  a  man  to 
protect  himself  against  the  unlawful  assault 
upon  him  by  another.  This  defense  having 
been  made  In  this  case,  the  jury  should  weigh 
each  fact  and  circumstance  that  is  offered  as 
justifiable  grounds  in  connection  with  all  the 
other  testimony  in  the  case.  Mere  apprehen- 
sion that  a  person  designs  to  kill  another  or 
to  commit  some  great  bodily  barm  uiwn  hlni 
Is  not  snlBcicnt  to  Justify  such  other  in  first 


making  an  attack  and  committing  the  act 
complained  of  in  the  Indictment  herein ;  and 
to  perform  such  act,  when  the  excuse  there- 
for is  mere  apprehension,  would  not  be  suffi- 
cient to  justify  the  act  as  one  having  been 
committed  In  the  lawful  defense  of  the  per- 
son. In  a  case  where  a  person  attacks  anoth- 
er, or  attempts  to  execute  a  design  upon  the 
life  of  such  other,  and  is  In  an  aiq)arent  sit- 
uation to  do  so,  thereby  creating  a  reasonable 
belief  that  such  design  is  about  to  be  ac- 
compHsihed,  then  the  person  so  threatened 
may  resist  and  use  all  necessary  force  to 
prevent  the  accomplishment  of  such  design, 
even  to  the  extent  of  taking  life,  and  it  is 
justifiable.  Actual  or  positive  danger  Is  not 
indispensable  to  Justify  self-defense.  The 
law  considers  that  men,  when  threatened 
with  danger,  are  obliged  to  judge  from  ap- 
jiearances  and  to  determine  therefrom  the 
exact  state  of  things  surrounding  them,  and 
In  such  case,  if  a  person  acts  from  an  hon- 
est conviction.  Induced  by  reasonable  evi- 
dence, he  will  not  be  held  criminally  for  a 
mistake  as  to  the  extent  of  actual  danger. 
If  the  jury  believe  from  the  evidence  that  at 
the  time  the  defendant  Is  alleged  to  have 
shot  the  deceased  the  circumstances  sur- 
rounding him  were  such  as  in  sound  reason 
would  justify  or  induce  in  his  mind  an  hon- 
est belief  that  he  was  In  danger  of  receiving 
from  the  deceased  some  great  bodily  harm, 
and  that  the  defendant  In  doing  what  he  did 
was  acting  solely  from  the  Instincts  of  eelf- 
preservation,  then  he  is  not  guilty,  and  you 
should  so  find. 

"(9)  The  court  Instructs  the  jury  that 
mere  fear,  however  well  grounded,  that  an- 
other intends  to  kill  the  defendant,  or  to  do 
him  some  great  bo<lily  harm,  will  not  jus- 
tify a  killing,  unless  there  is  some  overt  act 
indicating  a  purpose  to  immediately  carry 
out  such  an  intention ;  and  you  are  Instruct- 
ed that  it  Is  not  enough  that  the  defendant 
should  show  that  he  believed  himself  In  dan- 
ger, unless  the  facts  were  such  that  In  the 
light  of  all  the  facts  and  circumstances 
known  to  the  defendant  at  the  time,  or  by 
him  then  believed  to  be  true,  can  see  thot  as 
a  reasonable  man  he  had  grounds  for  such 
belief. 

"(10)  In  this  conectlon  you  are  Instructed 
that  no  man  by  his  own  lawless  act  can  cre- 
ate a  necessity  for  acting  In  self-defense,  and 
thereupon  assault  and  Injure  or  kill  the  per- 
son with  whom  he  seeks  the  difficulty,  and 
then  Interpose  as  a  defense  the  plea  of  self- 
defense.  The  plea  of  necessity  Is  a  shield 
only  for  those  who  are  without  fault  in  oc- 
casioning it  and  acting  under  it." 

"(13)  The  jury  are  instructed  that  If  they 
find  from  the  evidence  that  the  deceased, 
C.  S.  Brown,  made  threats  against  the  de- 
fendant which,  if  carried  into  exocucion, 
would  endanger  his  life  or  sul)Je<-t  him  to 
great  bodily  harm,  and  the  defendant  feared 
or  had  reason  to  fear  that  such  threats  were 
liable  to  be  carried  into  execution,  then  the 
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•defendant  mlgbt  lawfully  arm  himself  for 
tbe  purpose  of  self-defense  in  anticipation  of 
such  threats  being  carried  into  execution; 
but  you  are  instructed  that  the  defendant 
could  not  lawfully  assault  the  deceased  on 
accoimt  of  such  threats,  or  because  of  fear 
induced  thereby,  unless  the  deceased  at  the 
time  made  some  demonstration  or  performed 
some  overt  act  that  caused  reasonable  ap- 
prehension that  such  threats  were  about  to 
be  put  into  execution,  and  in  case  of  such 
demonstration  or  overt  act  the  defendant 
might  lawfully  become  the  aggressor  only  to 
the  extent  of  putting  himself  in  a  position  of 
safety  as  against  the  unlawful  threatened 
acts  of  the  deceased.  If,  under  the  circum- 
stances and  facts  in  this  case,  you  find  the 
defendant  intentionally  carried  his  act  of 
aggression  further  than  w^as  reasonably  nec- 
essary to  place  himself  in  a  situation  of  ap- 
parent safety,  his  acts  would  be  such  as  to 
render  his  act  of  aggression  unlawful,  and 
you  should  under  such  circumstances  con- 
sider the  evidence  as  a  whole,  together  with 
such  act  of  aggression  in  determining  his 
guilt  or  innocence  under  the  charge  laid  In 
the  indictment. 

'•(14)  The  court  Instructs  the  Jury  that 
words  spolien,  no  matter  how  vile  or  op- 
probrious, unaccompanied  by  other  demon- 
strations which  would  cause  a  reasonable 
belief  iu  the  mind  of  tbe  defendant  that  the 
deceased  was  about  to  do  him  some  great 
personal  injury,  would  not  Justify  the  de- 
fendant in  shooting  the  deceased  or  in  in- 
flicting on  the  deceased  any  personal  injury." 

"(I'J)  The  court  instructs  the  Jury  that 
tbe  true  nature  of  manslaughter  is  that  it 
Is  a  homicide  mitigated  out  of  tenderness  to 
the  frailty  of  human  nature.  Every  man, 
when  assailed  with  violence  or  great  rude- 
ness, is  inspired  with  a  sudden  impulse  of 
anger,  which  puts  him  upon  resistance  be- 
fore time  for  cool  reflection.  If.  during  that 
period,  he  attacks  his  assailant  with  a  weap- 
on likely  to  endanger  life,  and  deatli  ensues. 
It  is  regarded  as  done  through  heat  of  blood 
and  violence  of  anger,  and  not  through  mal- 
ice. The  same  rule  applies  to  a  homicide 
in  mutual  combat,  which  is  attributeil  to  sud- 
den and  violent  anger  occasioned  by  the  com- 
bat, and  not  to  malice.  Where  two  meet, 
not  intending  to  quarrel,  and  angry  words 
suddenly  arise,  and  a  conflict  springs  up.  In 
which  blows  are  given  on  both  sides,  it  is  a 
mutual  combat,  without  much  regard  to  who 
Is  the  assailant;  and  If  no  unfair  advantage 
be  taken  in  the  outset,  and  an  occasion  is 
not  souglit  for  the  puriwse  of  gratifying  mal- 
ice, and  one  seizes  a  weapon  and  strikes  a 
deadly  blow,  it  is  regarded  as  homicide  iu 
the  heat  of  blood,  and  under  our  statute  is 
manslaughter  in  tlie  flrst  degree." 

The  criticism  oflfercd  as  to  instrucrtion  Xo. 
8  is  as  to  the  language  tised,  "sound  reason" 
ai)d  "honest  l)olief."  It  is  argued  that  "ju- 
rors migiit  say  that  there  was  reason  inducing 
belief,  yet  under  the  cue  gathered  from  the 


instruction  would  easily  conclude  that  the 
reason  was  not  a  sound  one  or  the  belief  au 
honest  one.  Again,  that  the  defendant,  in 
doing  what  he  did,  was  acting  solely  from 
the  instincts  of  self-preservation,  else  he  is 
guilty."  The  defendant  on  the  witness  stand 
admitted  the  killing,  and  attempted  to  Justi- 
fy on  the  gi-ounds  of  self-defense,  and  it  wa» 
for  the  Jui-y  to  determine,  in  the  light  of  all 
the  facts  and  circumstances  in  evidence, 
whetlier  the  defendant  was  Justifiable,  wheth- 
er be  was  by  the  deceased  assaulted  in  such 
a  way  as  to  iudwe  iu  him  a  reasonable  be- 
liei  that  he  was  in  actual  danger  of  losing 
his  life,  or  of  suffering  great  bodily  barm, 
and  that  the  defendant  in  doing  what  he  did 
was  acting  solely  from  the  instincts  of  self- 
preservation  as  claiuicd  by  him.  The  defend- 
ant testified  that  lie  believed  that  the  de- 
ceased was  armed  with  a  revolver,  and  that 
he  was  then  al>out  to  shoot  him,  and  that  he 
shot  the  fatal  shot  because  he  believed  that 
the  deceased  was  then  about  to  kill  him, 
and  to  preserve  his  own  life.  If  the  ap- 
pearances were  sucli,  judging  from  the  stand- 
point of  the  defendant,  that  the  Jiu-y  could 
say  that  he  had  reasonalile  grounds  for  the 
belief  that  ho  was  then  in  danger  of  losing 
his  life  or  suffering  great  bodily  barm,  then 
they  were  told  that  they  should  acquit  him; 
but  the  jury  mu.st  of  nece.ssity  believe  that 
such  a  belief  was  au  honest  belief,  not  a  mere 
claim  of  belief,  and  one  for  which  under  all 
of  the  facts  and  circumstances  in  evidence, 
there  was  a  reason  for.  The  facts  must  be 
such  that  the  jury,  In  the  light  of  all  the 
facts  and  circumstances  known  to  the  de- 
fendant at  the  time  and  by  him  believed  to 
be  true,  can  say  that  as  a  reasonable  man  he 
had  grounds  for  such  belief  (see  Wells  v. 
Territory,  14  Okl.  430,  78  Pac.  124) ;  and  the 
iwe  of  the  language  "sound  rea.son"  and  "hon- 
est belief,"  in  connection  with  the  instruc- 
tion given,  can  only  be  understood  to  mean 
that  the  defendant  must  actually  in  good 
faith  have  tliought  he  was  in  danger  of  los- 
ing his  life  or  sulTering  great  bodily  hanu, 
and  that  he  had  reason  and  oiuse  for  such 
belief.  Again,  it  is  said  that  "the  instruction 
does  not  say  to  whom  the  danger,  real  or  ap- 
parent, the  sound  reason,  the  honest  belief,  etc^ 
should  appear,  and  unless  so  instructed  the 
jury  has  a  right  to  conclude  that  these  mat- 
ters must  bo  viewed  from  their  standpoint." 
The  language  of  the  instruction  is:  "If  the 
jury  believe  from  the  evidence  that  at  the 
time  the  defendant  is  alleged  to  have  shot 
the  deceased  tlie  circmnstauces  surrounding 
liim  were  such  as  in  sound  reason  would 
justify  or  induce  in  his  mind  an  honest  be- 
lief that  he  was  in  danger  of  receiving  from 
the  deceased  some  great  l)odily  harm,  and 
that  the  defendant,  in  doing  what  he  did,  was 
acting  solely  from  the  instincts  of  self-pres- 
ervation, then  he  is  not  guilt.v."  What  lan- 
guage could  have  l)cen  adojtted  or  u.sed  by  the 
court  to  more  dearly  direct  them  as  to  whom 
the  danger  should  aitpear,  we  cannot  pcrc-eive ; 
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for  tbe  language  Is  plain  and  unambiguous, 
and  expressly  states  to  wbom  tbe  reason  and 
danger  sbouUl  appear. 

The  objections  to  Instruction  No.  9  are 
based  upon  tlie  same  line  of  reasoning,  and 
tlierefore  require  no  further  notice. 

It  is  contended  that  Instruction  No.  10  is 
not  applicable  to  tbe  case  made  by  the  evi- 
dence, and  is  equivalent  to  saying  to  tbe 
jury  "that  the  plalntitf  in  error  created  tbe 
necessity  by  bis  own  lawless  acts  to  produce 
a  fear  that  his  life  was  In  danger  by  the 
deceased,  and,  taking  advantage  of  self-de- 
fense, made  it  a  necessity  to  kill."  This  In- 
struction was  given  In  connection  with  In- 
struction No.  9,  where  the  Jxtry  were  told 
that  tbe  killing  was  justifiable  if  in  resiranse 
to  some  overt  act.  There  is  testimony  in 
this  case  that  the  defendant.  Just  before  the 
shooting  occurred,  went  to  bis  saloon,  armed 
himself  with  the  revolver  with  which  be  flred 
the  fatal  shot,  and  went  to  the  Bell  Top 
saloon,  where  he  met  the  deceased  and  ac- 
cused htm  of  abusing  blm  to  his  friends,  and 
after  but  a  few  words  fired  tbe  fatal  shot. 
Under  such  circumstances  the  Instruction 
was  applicable  to  the  facts.  By  Instructions 
Nos.  16  and  17  the  jury  were  told: 

"(16)  The  court  Instructs  tlie  Jury  that  a 
man  has  tbe  right  to  seek  and  ask  an  expla- 
nation of  one  who  has  made  threats  about 
him,  and.  If  in  so  doing  an  affray  Is  precip- 
itated, he  has  the  right  to  defend  himself 
from  death  or  great  bodily  Injury;  and  the 
Jury  are  Instructed  that  It  Is  not  necessary, 
in  order  that  the  defendant  have  tbe  right 
of  self-defense,  that  be  be  entirely  blameless 
in  the  matter  of  bringing  on  tbe  difficulty 
wblcb  resulted  In  the  homicide.  Tbe  mere 
fact  that  he  armed  himself  for  the  purpose 
of  defense.  If  you  find  from  the  evidence 
that  the  defendant  did  arm  himself  for  tbat 
purpose,  nor  the  fact  that  upon  meeting  tbe 
deceased  he  accosted  him  and  asl;ed  for  an 
explanation  from  him  of  threats  alleged  to 
have  been  previously  communicated  to  him, 
the  defendant,  as  having  been  made  by  the 
deceased,  unless  you  further  And  from  the 
evidence  that  such  explanation  was  asked 
for  tbe  purpose  and  with  ttie  Intent  on  the 
part  of  the  defendant  of  bringing  on  the  dif- 
ficulty or  conflict,  and  In  such  conflict  to 
take  tbe  life  of  the  deceased,  and  If  yon  do 
And  tbnt  such  explanation  was  asked  for  tbe 
purpose  and  with  tbe  intent  of  bringing 
on  a  conflict  intending  in  sucb  conflict  to 
take  tbe  life  of  tbe  deceased,  such  act 
on  the  part  of  the  defendant,  if  followed 
by  fl  deadly  assault  on  the  part  of  the  de- 
fendant, would  render  bis  act  of  aggression 
unlawful,  and  you  should  in  sucb  case  consid- 
er tbe  evidence  taken  In  this  case  as  a  whole, 
together  with  sncb  acts  of  aggression.  In 
determining  tbe  defendant's  guilt  or  inno- 
cence nnder  tbe  <^arge  laid  in  tbe  indictment. 

"(17)  If  tbe  defendant  was  in  a  place 
wbere  be  bad  a  right  to  be,  and  tbe  deceased 
was  nuiklng  an  effort  to  draw  a  revolver  for 


tbe  purpose  of  sbooting  or  killing  tbe  de' 
fendant,  and  tbe  defendant  did  not  bring  on 
tbe  difficulty,  and  the  circumstances  sur- 
rounding  him.  In  connection  with  any  threats 
theretofore  made  against  him  by  the  deceas- 
ed, were  such  as  to  Induce  in  tbe  defendant's 
mind  a  reasonable  belief  tbat  tbe  deceased 
intended  to  shoot  and  kill  'him,  and  the  de- 
fendant did  in  fact  so  believe,  then  tbe  de- 
fendant was  not  obliged  to  retreat,  nor  con- 
sider whether  he  could  safely  retreot,  but 
bad  a  right  to  stand  bis  ground,  aud  meet 
any  attack  made  upon  him  with  a  deadly 
weapon,  In  sucb  way  and  with  sucb  force 
as  under  all  tbe  circumstances  he  at  tbe 
moment  honestly  l)elleved,  and  bad  reason- 
able grounds  to  believe,  was  necessary  to 
save  his  own  life,  or  to  protect  himself  from 
great  bodily  injury;  and  If,  In  such  conflict 
between  them,  tbe  defendant  killed  the  de- 
ceased, the  killing  was  Justifiable,  and  it  is 
your  duty  to  find  tbe  defendant  not  guilty." 

Under  the  facts  In  evidence  in  this  case  the 
Jury  would  have  been  warranted  In  finding 
tbat  tbe  defendant  went  to  the  saloon  where 
he  found  the  deceased  in  search  of  blm,  and 
for  and  with  the  purpose  and  Intention  of 
killing  him,  and  there  is  no  intimation  or 
claim  that  he  withdrew  or  attempted  to  with- 
draw from  tbe  fight.  It  cannot  be  contended 
that  a  man  can  deliberately  arm  himself  with 
a  dangerous  weapon  and  seek  out  another  for 
tbe  purpose  of  killing  htm,  unlawfully  and 
deliberately,  and  be  heard  to  claim  tbe  right 
of  self-defense,  where  he  had  not  withdrawn 
or  signified  his  intention  or  willingness  to 
withdraw  from  the  struggle.  As  was  prop- 
erly said  by  the  trial  court:  "The  plea  of 
necessity  Is  a  shield  only  for  those  who  are 
without  fault  in  occasioning  It  and  acting 
under  It"  The  instruction,  when  taken  in 
connection  with  the  other  instructions  given 
by  tbe  court,  fairly  states  the  law  applicable 
to  the  facts  in  this  case,  and  could  not  be 
construed  as  assuming  tbat  tbe  defendant 
created  the  necessity  by  bis  own  lawless  act 
to  produce  a  fear  that  his  life  was  In  danger 
from  deceased,  and  taking  advantage  of  self- 
defense  made  It  a  necessity  to  kill,  as  con- 
tended by  counsel  for  plaintiff  In  error,  and 
therefore  the  instruction  was  not  erroneous. 
State  V.  Jones.  78  Mo.  278. 

Complaint  is  made  of  Instruction  No.  13. 
and  It  is  argued :  "One  acting  in  resistance 
to  an  overt  act  Is  not  an  aggressor;  but  such 
resistance  is  a  defensive  act,  and  be  has  the 
legal  right  to  proceed  with  sucb  defensive 
acts  until  be  is  In  a  sltnation  of  actual  safety 
— not  of  apparent  safety."  The  instruction 
is  copied  In  full  in  this  opinion,  and  we  are 
unable  to  see  any  justification  for  this  crit- 
icism. The  Jury  were  told  that  defendant 
could  not  lawfully  assault  the  deceased  on 
account  of  threats,  or  for  fear  Induced  there- 
by, unless  the  deceased  at  the  time  made 
some  demonstration  or  performed  some  overt 
act  tbnt  caused  a  reasonable  apprehension 
tbat  such  threats  were  about  to  be  put  into 
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execution,  and,  in  case  of  each  demonstration 
or  overt  act,  the  defendant  might  lawfully 
become  the  aggressor  only  to  the  extent  of 
putting  himself  in  a  position  of  safety,  and 
if  he  Intentionally  carried  bis  act  of  aggres- 
sion further  than  that,  his  acts  would  be 
sueh  as  to  render  his  act  of  aggression  un- 
lawful, and  that  the  jury  should,  under  such 
circumstances,  consider  the  evidence  as  a 
whole,  together  with  such  act  of  aggression, 
In  determining  his  guilt  or  innocence;  nor 
can  the  language  used  In  the  instructions, 
when  taken  as  a  whole,  be  construed  as 
saying  that  the  defendant  carried  his  acts 
of  aggression  further  than  he  should  have. 
The  Instruction,  when  taken  as  a  whole.  Is 
not  open  to  the  criticism  offered,  and  fairly 
states  the  law  applicable  to  the  facts. 

Exception  was  taken  to  Instruction  No.  14 
given  by  the  court,  which  Is  assigned  as  er- 
ror; but  counsel  for  plaintiff  in  error  In  their 
brief  assign  no  reason  why  such  instruction 
should  be  held  to  be  erroneous,  and  we  know 
of  no  reason  that  could  be  successfully  urged 
to  that  end.  Counsel  insists  that  two  In- 
structions requested  by  them  and  i-efused  by 
the  court  should  have  been  given  in  lieu 
thereof.  The  instructions  requested  and  re- 
fused are  fully  covered  by  the  Instructions 
given.  While  perhaps  different  to  some  ex- 
tent in  the  language  used,  the  substance  Is 
the  same.  It  is  not  error  for  the  court  to 
refuse  requests  for  Instructions,  even  though 
such  requests  correctly  state  the  law,  where 
they  are  fully  covered  in  the  instructions 
griven. 

Instruction  No.  19  was  excepted  to,  and  is 
now  insisted  upon  as  error.  It  is  argued  that 
"the  vice  in  the  instruction  is:  (1)  It  does 
not  describe  the  character  of  the  violence  or 
of  the  blows;  (2)  It  makes  no  difference  as 
to  who  dealt  the  first  blow  following  the 
words  used  j  (3)  it  says  that  the  law  has  no 
regard  as  to  who  dealt  the  first  blow ;  (4)  it 
does  not  explain  or  define  what  advantages 
would  be  unfabr  in  the  outset,  if  nothing  but 
words  were  used;  and  (5)  because  If  the  two 
men  met.  not  intending  to  quarrel,  and  angry 
words  suddenly  arose  (and  words  not  Justi- 
fying au  assault),  it  would  not  be  a  mutual 
combat  if  plaintiff  in  error  simply  defended 
himself  from  the  attack  of  deceased;  (6)  in 
the  opinion  of  counsel  the  law  has  regard  as 
to  who  is  the  assailant  and  (7)  calling  for 
an  explanation  was  a  legal  right,  and  would 
not  be  'an  occasion  sought  for  the  purpose 
of  gratifying  malice.' "  For  the  reason  here- 
tofore stated  the  instruction  Is  applicable  to 
the  facts  in  this  case.  An  instruction  identic- 
al with  this  instruction  was  given  in  the  case 
of  Commonwealth  v.  Webster,  5  Cush. 
(Mass.)  20.5,  52  Am.  Dea  711,  and  approved 
by  the  Supreme  Ctourt  of  Massachusetts. 
Counsel  for  plaintiff  in  error  admits  that 
the  instruction  properly  states  the  law  where 
applicable  to  the  facts.  If  counsel  desired 
an  instruction  describing  the  character  of  the 
violence,  of  the  blows,  and  defining  what  ad- 


vantages would  be  unfair  In  the  outset.  If 
nothing  but  words  were  used,  and  the  other 
matters  of  which  they  complain,  they  should 
have  requested  insti-uctions  covering  those 
matters.  The  trial  court  could  not  be  ex- 
jiected  and  is  not  required  to  Instruct  uiwn 
every  possible  question,  and  It  Is  not  error  to 
omit  to  Instruct  ui>ou  some  particular  branch 
of  the  case  deemed  advisable  by  the  defend- 
ant under  his  theory  of  the  case,  when  the 
defendant  has  not  asked  for  such  instruction. 

Complaint  Is  made  because  of  the  refusal 
of  the  court  to  give  defendant's  Instructions 
Nos.  1  and  2,  which  were  requested  by  the 
defendant  and  refused.  The  Instructions  re- 
quested were  fully  covered  In  every  particular 
by  the  instructions  given,  and  even  though 
the  Instructions  requested  correctly  state  the 
law,  being  fully  covered  by  the  instructions 
given,  it  was  not  error  to  refuse  the  requests. 
The  court  is  not  required  to  repeat  the  in- 
structions given  because  requested  by  the  de- 
fendant 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  the  court  erred  In  not  Instructing 
the  Jury  on  the  law  as  to  manslaughter  In  the 
second  degree.  As  before  stated,  the  de- 
fendant admitted  the  killing,  and  sought  to 
Justify  on  the  grounds  of  self-defense.  He 
testified  to  previous  threats  made  by  the  de- 
ceased and  communicated  to  him,  and  that 
at  the  time  he  fired  the  fatal  shot,  he  believed 
that  the  deceased  was  about  to  shoot  him. 
Under  the  Indictment  and  the  evidence,  the 
only  question  for  the  Jury  to  detennlne,  the 
shootlug  being  admitted  by  the  defendant, 
was  whether  he  acted  In  self-defense.  The 
court  fully  instructed  the  jury  as  to  man- 
slaughter in  the  first  degree,  and  as  to  the 
law  of  self-defense  applicable  to  the  facts; 
and  under  the  indictment  and  facts  In  evi- 
dence In  this  case,  the  defendant  was  either 
guilty  of  manslaughter  In  the  first  degree,  or 
not  guilty.  The  defendant  did  not  request 
the  court  to  give  an  Instruction  as  to  man- 
slaughter In  the  second  degree,  and  it  has 
been  held  by  the  former  decisions  of  this 
court  that  it  is  not  error  to  omit  to  instruct 
VLlxm  some  particular  branch  of  the  case 
deemed  advisable  by  the  defendant  under  bis 
theory  of  the  case,  when  the  defendant  has 
not  asked  for  such  Instruction.  If  the  de- 
fendant desired  an  instruction  as  to  the  low- 
er degree  of  manslaughter,  he  should  have 
asked  the  court  to  give  such  an  instruction. 
Where  the  Indictment  charges  and  the  evi- 
dence for  the  prosecution  shows  the  killing 
to  have  been  manslaughter  In  the  first  degree, 
and  the  defendant  admits  the  killing,  and  the 
evidence  ui)on  his  part  tends  to  show  the 
killing  to  have  been  Justifiable,  It  is  only 
necessary  that  the  Instructions  of  the  court 
should  cover  the. law  of  the  case  as  shown  by 
the  evidence.  In  the  case  of  New  v.  Territory, 
12  Okl.  172,  70  Pac.  108,  the  defendant  was 
Indicted,  tried  for,  and  convicted  of,  murder. 
The  deitindant  admitted  firing  the  fatal  shot 
but  claimed  that  lie   was  Justified  on  the 
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ground  of  necessary  self-defense.  The  court 
Instructed  the  Jury  as  to  the  law  of  murder 
and  of  self-defense,  but  did  not  Instruct  the 
jury  as  to  manslaughter  In  the  first  or  second 
ilegree,  and  no  such  Instrtictloa  was  request- 
ed by  the  defendant.  In  the  oi)lnlon  by 
Justice  rancou«t  it  Is  said:  "In  the  case  at 
bar  there  was  no  Instruction  upon  this  point. 
The  Instructions  of  the  court  simply  covered 
the  law  of  murder,  nor  did  the  defendant  aslj 
for  any  Instructions  covering  the  law  of  man- 
slaughter in  any  degree.  We  think  the  plain- 
tiff in  error  has  not  properly  raised  this  ques- 
tion. If  the  defendant  was  entitled  to  In- 
structions upon  this  point  he  should  have 
aslied  the  court  below  to  instruct  the  Jury 
upon  the  law  of  manslaughter,  and,  In  the 
absence  of  such  a  request.  It  was  not  error 
for  the  court  to  omit  to  give  such  instructions. 
It  Is  true  that  the  court  should  Instruct  the 
Jury  upon  all  questions  involved  in  the  case, 
but  when  the  court  has  covered  the  case  with 
general  Instructions,  It  is  not  error  to  omit 
to  instruct  upon  some  particular  branch  of 
the  case  deemed  advisable  by  the  defendant 
under  his  theory  of  the  case,  when  the  de- 
fendant has  not  asked  for  such  Instructions. 
Lovett  V.  State,  30  Fla.  142,  11  South.  550, 
17  Ia  3.  A.  705;  Kelly  r.  People  (Colo.) 
2d  Pac.  805;  State  v.  Estep  (Kaa  Sup.)  24 
Pac.  966;  State  t.  Hendricks  (Kan.  Sup.)  4 
Pac.  1050."  Under  the  authority  of  the  case 
of  New  T.  Territory,  supra,  and  the  authorities 
there  cited,  the  failure  of  the  court  to  In- 
Btmct  the  jury  as  to  the  law  of  manslaughter 
in  the  second  degree  was  not  error. 

Having  noticed  and  considered  all  of  the 
assignments  of  error  contained  in  the  peti- 
tion in  error  and  argued  by  counsel  for  plain- 
tiff In  error,  and  from  a  careful  examination 
of  the  record  in  this  case  we  find  no  error 
that  will  Justify  a  reversal. 

The  judgment  of  the  district  court  of  Caddo 
county  Is  therefore  affirmed,  and  ordered  to 
be  at  once  carried  into  execution,  with  casta 
to  plaintiff  In  error.  All  the  other  Justices 
concurring,  except  GILLETTE,  J.,  who  tried 
the  case  below,  not  sitting. 


SOUTHERN  PINE  LUMBEU  CO.  et  al.  t. 
WARD  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  7,  1005. 
Rehearing  Denied  Jan  11,  1000.) 

1.  ApI'Eai,— Case-AIadb— .\mendment. 

Where  counsel  for  plaintiff  in  eiTor  at- 
taches to  a  case-made,  after  tiie  same  has  been 
settled  and  si^ed  by  the  court,  a  certificate 
of  the  clerk  tliat  the  copies  of  documents  tliere- 
in  contained  from  his  office  are  true  and  cor- 
rect, such  certificate  is  not  an  amendment 
of  the  case-made,  and  can  have  no  office  with 
reference  thereto,  unless  such  case-made  should 
at  some  time  be  used  as  a  transcript. 

2.  Same— Recital  as  to  Contents. 

Where  it  is  shown  by  a  case-made  that 
"all  of  said  evidence  so  introduced  at  said  trial 
in  said  action  and  the  objections  made  and 
exceptions  saved,  and  the  orders  and  rulings 
of  the  court  are  in  words  and  figures  as  fol- 


lows, to  wit:" — such  deolnrntion  is  a  •n<II<'Ie»it 
statement  that  the  record  contains  all  of  the 
evidence. 

3.  Time  —  CostruTATroN  —  Excludino    Fibst 

ANI>  INCLUOINO  I^ST  I)AT. 

Where  a  judgment  was  rendered  March 
JO,  lOO.'?,  and  a  case-made  was  settled,  siguod, 
and  filed  in  the  Supreme  Court,  Mar<-h  1<!, 
1004;  the  same  is  filed  within  one  year  under 
the  rule  fixed  by  tlie  statute  of  Olslahoma,  which 
provides  that  "in  tlie  computation  of  time  the 
first  d.iy  shall  be  excluded  and  the  last  in- 
cluded." 

4.  .\PPEAI.— Case— Time  fob  Sebvice. 

Where  judgment  was  entered  on  the  16th 
day  of  March,  I'JOS,  and  a  motion  for  a  new 
trial  was  made  and  filed  the  next  day  and  con- 
sidered and  overruled  April  4,  1903,  at  which 
time  appellants  were  allowed  60  days  in  which 
to  make  and  serve  a  case-made,  the  time  so 
aiiowed  commenced  to  run  from  the  said  4th 
day  of  April,  ., 

3.  Same— Pabties,  *   ' 

In  an  appeal  to  the  Supreme  Court  from  a 
determination  of  a  district  court,  persons  not 
affected  by  or  interested  in  the  result  need  not 
be  made  parties. 
0.  Same— Gbounds  of  Ebbob— Pbesebvatior 

IN    IXJWEB    CotTBT. 

Where  a  judgment  is  entered  in  the  court 
below  without  exception,  and  a  motion  for  a  new 
trial  is  thereafter  filed  within  three  days,  setting 
forth  error  in  the  proceeding  by  which  judg- 
ment was  obtained,  the  allegations  of  the  mo- 
tion for  a  new  trial  are  a  sufficient  exception 
to  bring  before  the  conrt  the  questions  of  er- 
ror raised  by  the  motion,  and  if,  upon  a  hear- 
ing of  said  motion,  the  grounds  thereof  are 
found  to  be  well  taken,  the  trial  court  or  an 
appellate  court,  upon  appeal,  has  jurisdiction 
to  reverse  or  modify  the  judgment  complain- 
ed of. 

7.  Same— Recobd  —  Rbcitai,b  —  Conclusive- 

HE83. 

A  motion  to  dismiss  a  case-made,  upon  the 
ground  that  all  the  records  are  not  therein  con- 
tained, which  were  produced  to  the  lower  court, 
and  examined  and  read  by  it,  cannot  be  raised 
for  the  first  time  in  the  appellate  court,  and 
will  not  be  considered,  unless  the  court  can 
determine  from  the  record  that  evidence  before 
the  lower  court  has  not  been  preserved  in  the 
record.  A  declaration  in  the  case-made  that  it 
contains  all  the  evidence,  and  a  certificate  of 
the  lower  court  to  the  same  effect,  is  sufficient, 
unless  the  contrary  is  manifest  from  the  record 
itself. 

8.  Judgment  — CoixATEBAi.  ob  Dibeci  At- 
tack. 

Where  an  action  has  been  brought  to  fore- 
close a  trust  deed,  and  a  defendant  therein 
pleads  a  superior  title  in  himself  under  and  by 
force  of  a  prior  judgment  in  the  same  courc, 
and  a  codefendant  answers,  admitting  the  plain- 
tiff's cause  of  action  upon  the  trust  deed,  and 
shows  that  he  was  the  party  who  executed  the 
same,  and  owned  the  property,  and  still  is  the 
owner  of  the  equity  therein,  subject  to  the 
plaintiff's  right  under  said  trust  deed ;  and  by 
way  of  cross-petition  shows  that  his  code- 
feudant  had  acquired  no  title  under  and  by 
force  of  such  former  judgment,  for  the  reason 
that  the  court  rendering  such  prior  judgment 
did  not  have  jurisdiction  of  the  parties,  such 
pleading  is  a  direct,  and  not  a  collateral,  at- 
tack, upon  such  prior  judgment;  and  where  in 
such  case  the  rights  of  the  parties  depend  upon 
the  validity  or  invalidity  of  such  prior  judgment, 
the  question  thus  presented  may  be  tried  and 
determined,  and  the  rights  of  the  parties  duly 
adjudicated. 

9.  Same— Jurisdiction  of  Coukt. 

The  jurisdiction  of  any  court  exercising 
authority  over  any  subject  may  be  inquired  in- 
to in  every  other  court  when  the  proceedings  of 
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tbe  former  are  relied  on  and  brought  before  the 
Utter  by  a  party  clahninK  the  benefit  of  such 
proceeding.  Following  Elliott  v.  Picrsol,  20  U. 
S.  329,  7  h.  Ed.  104. 

10.  Same— Payment— Effect.  "    ' 

A  judgment  of  a  court  of  a  sister  state, 
shown  to  have  been  i>aid  in  full  upon  execu- 
tion to  the  sheriff  holding  the  same,  is  fully 
and  completely  satisfied,  and  cannot  thereafter 
be  made  the  basis  of  an  action  in  this  territory. 

11.  Same  — JuBisDicTioN — Actios   Brought 
Without  Authouitt. 

Where  an  authorized  person  brings  an  ac- 
tion in  the  name  of  a  party  who  has  not  consented 
thereto,  such  action  is  fictitious,  and  the  court 
does  not  acquire  jurisdiction  of  the  plaintiff 
named,  or  of  the  subject-matter,  and  any  judg- 
ment rendered  in  such  proceedings  is  void. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  Coun- 
ty; before  .Justice  Jno.  H.  Burford. 

Action  by  W.  B.  Ward  and  others  against 
S.  E.  Pentecost,  as  trustee,  and  others.  There 
was  a  Judgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

This  action  was  commenced  In  the  district 
court  of  Logan  county,  by  the  defendant  in 
error  W.  B.  Ward,  May  5,  1900,  against  S. 
E.  Pentecost,  trustee,  and  others,  praying  for 
foreclosure  of  a  trust  deed  and  sale  of  the 
property  descrlbe<l  in  said  trust  deed  to  satis- 
fy debt  In  the  sum  of  $11,082.50.  The  peti- 
tion avers:  Tbe  said  deed  of  trust  was 
e.\ecuted  by  Grigsby  Bros.,  a  copartnership  of 
Marlou  county,  Tex.,  composed  of  D.  J.  and  G. 
M.  Grigsbj-,  to  S.  E.  Pentecost,  of  Guthrie, 
trustee,  to  secure  an  Indebtedness  of  said  part- 
nership in  the  sum  of  $.">.(MX)  to  the  National 
Bank  of  Jefferson,  at  Jefferson,  Tex.  That  the 
note  and  trust  deed  had  been  sold  and  assign- 
ed by  tbe  National  Bank  of  Jefferson,  cestui 
que  trust,  to  the  plaintiff  W.  B.  Ward,  before 
maturity.  That  the  same  was  due  and  wholly 
iinpaid,  and  that  the  sum  of  $11,082.50  for 
I)rincipnl,  interest,  and  penalty,  was  due 
therron  at  the  time  of  bringing  the  action. 
That  the  defendant  Southern  Pine  Lumber 
Company,  a  corporation,  the  Southern  Pino 
Lumber  Company,  a  partnership.  J.  W.  Mc- 
Xeal,  Charles  Griswold,  Ilattie  P.  De  Bois, 
J.  D.  Eider,  Wm.  H.  Dungan,  G.  W.  R.  Clilnn, 
and  MI'S.  G.  W,  R.  Chinu  claim  to  have  some 
Interest  In  the  property  indudwl  In  said 
trust  deed ;  but  that  they  were  mere  tres- 
pa.^sers  upon  the  property,  and  had  no  legal 
or  equitable  claim  thereto;  and  upon  infor- 
mation and  belief  plaintiff  averred  that  the 
title  or  claim  of  the  last  above-named  de- 
fendants was  bused  upon  a  sale  of  said  prop- 
•»rty  at  an  execution  sale  of  the  same  b.v  vir- 
tue of  an  execution  issued  out  of  the  district 
court  of  Logan  county,  Okl.,  on  a  judgment 
of  said  court,  in  cause  No.  1,524  therein, 
In  favor  of  the  American  Exchange  Bank,  a 
corporation,  of  St.  Ix)uis,  Mo.,  against  T.  L.  L. 
Temi)le  and  Benjamin  Whitaker,  partners, 
as  tlie  Southern  Pine  Lumber  Company,  tiie 
Southern  Pine  Luniber  Company,  a  corpora- 
tion of  Arkansas.  D.  J.  Grigsby,  G.  M.  Grigs- 
by, T.  L.  L.  Temple,  partnere,  under  the  firm 


name  and  style  of  the  Union  Lumber  Mills 
Company,  which  judgment  bore  date  of 
March  2,  1895,  sale  being  made  there<m  July 
18,  1895.  That  neither  the  plaintiff  nor  the 
National  Bank  of  Jefferson,  the  cestui  quo 
trust,  or  S.  E.  I'eutecost,  trustee,  were  made 
parties  to  said  action  No.  I,."i24,  and  that 
neither  the  plaintiff  nor  defendant  In  said  case 
No.  1,524,  liad  or  has  any  interest  whatever  in 
the  property  sold  to  satisfy  the  Judgment, 
and  that  this  plaintiff  at  the  time  said  suit 
was  filed,  and  at  all  times  since,  has  held  the 
legal  title  to  said  property  by  virtue  of  said 
trust  deed,  which  was  of  record  In  the  sever- 
al counties  in  which  said  projierty  was  sit- 
uated. That  the  sheriff  of  the  several  coun- 
ties, who  sold  said  property  on  said  Judg- 
ment in  said  action  No.  1,524,  together  with 
the  plaintiff  and  defendants  in  said  cause, 
and  the  purclia.«ers  at  said  sale  each  had  ac- 
tual and  constructive  notice  of  the  trust  deed 
herein  proceedal  upon,  and  that  plaintifTs 
title  to  said  land  was  an  unbroken  chain. 
The  plaintiff  then  avers  that  all  proceedings 
had  In  said  cause.  No.  1,524,  were  null  and 
void  for  want  of  notice  to  S.  R  Pentecost, 
trustee,  who  was  a  resident  of  Guthrie,  Okl., 
the  cestui  que  tru.st  named,  or  this  plaintiff, 
and  because  no  service  was  ever  had,  made 
or  procm'ed,  uiwn  or  against  any  of  the  de- 
fendants In  said  action  for  the  reason  that  the 
attempted  service  by  publication  was  void. 
To  the  petition  of  plaintiff,  the  defendant 
tl»e  Southern  Pine  Lumber  Company,  T.  L.  L. 
Temple,  G.  W.  R.  Cliiim,  and  Jlrs.  G.  W.  R. 
Chinu,  filed  Joint  answer,  admitting  that 
Grigsby  Bros.,  became  indebted  to  the  Na- 
tional Biiuk  of  Jefferson,  Tex.,  and  that  a 
trust  deed  was  executed  to  S.  E.  Pentecost, 
trustee,  to  secure  such  Indebtedness,  and 
that  such  trust  deed  covering  the  projiorty 
Involved  in  this  action  has  never  been  dis- 
charged, but  deny  tliat  the  note  of  Grigsby 
Bros,  to  the  National  Bank  of  Jefferson,  or 
the  trust  dcetl  executed  to  S.  E.  Pentecost,  as 
trustee  was  over  sold  by  the  National  Bank  of 
Jefferson,  or  Its  trustee,  for  a  valuable  consid- 
eration to  the  plaintiff  W.  B.  Ward,  and  they 
furtlier  deny  that  a  sale  of  said  instruments 
was  ever  legally  made  and  completed  eitlier 
before  or  after  tlie  maturity  of  said  note, 
and  deny  tlio  transfer  in  good  faith  of  the 
said  deed  of  trust  for  a  valuable  considera- 
tion, and  deny  any  interest  of  the  plaintiff 
Warti,  either  lesai  or  equitable.  In  either 
said  note  or  trust  deed  herein  sought  to  lie 
foreclo.sed.  and  deny  that  there  is  due  and  un- 
paid on  said  note  the  sum  of  ?5,<X)0.  or  any 
other  sum,  and  deny  that  there  is  any  amoimt 
or  claim  due  to  the  plaintiff  or  any  otlier 
person  from  Grigsby  Bros,  by  reason  of  the 
exe<'Utiou  of  said  note  to  the  National  Bank  of 
Jefferson,  Tex.,  or  on  account  of  the  deed 
of  trust  executed  to  S.  E.  Pentecost,  trustee. 
And  for  afflrniative  answer  to  the  plaintiff's 
petition,  the  defendants  set  out  that  said  note 
has  been  fully  satisfied  by  paymeuts  to  par- 
ties holding  the  same  as  legal  represeuta- 


Digitized  by 


Google 


OkL) 


SOUTHERN  PiN£  LUMBER  CO.  v.  WARD. 


401 


tlves  of  the  bank  of  Jefferson,  and  that  said 
note  and  security  having  passed  by  delivery 
to  the  receiver  of  the  National  Bunk  of  Jeffer- 
son, and  In  bis  bauds  compromised  and  paid 
off  by  Grigsby  Bros.,  by  the  payment  of  a 
sunt  less  than  its  face  value,  and  that  upon 
such  pnynient  made  by  the  said  Grigsby 
Bros,  said  note  was  surrendered  to  them, 
and  said  deed  of  trust  was  assigned  to  them 
in  blank  after  said  note  secured  by  said  trust 
deeil  had  1)een  paid  as  aforesaid.  The  an- 
swer of  defendants  alleges  that  O.  W.  B. 
Chinn  and  Mrs.  Chlnn,  through  T.  L.  L.  Tem- 
ple, have  a  complete  and  perfect  title  to  the 
Oklahoma  City  property  mentioned  In  said 
trust  deed,  save  and  except  the  cioud  exist- 
ing by  reason  of  said  trust  deed;  and  the 
Soutliem  Pine  Luml)er  Company  have  a  per- 
fect title  to  all  of  the  proi)erty  described  in 
said  trust  deed  situated  in  the  city  of  Guth- 
rie. The  defendant  for  further  answer  states 
that  the  American  Exchange  Bank  brought 
in  the  district  court  of  Logan  county,  Okl., 
an  action  No.  1,524,  the  amended  petition 
therein  lieing  filed  on  the  17th  of  December, 
18!I4.  against  T.  h.  h.  Temple  and  Benjamin 
Whitaker,  partners,  as  the  Southern  Pine 
Lumber  Company,  the  Southern  Pine  Lumber 
Company,  a  corporation  of  Arkansas,  D.  J. 
Grigsby.  T.  L.  U  Temple,  and  G.  M.  D.  Grigs- 
by. partners  of  tlie  firm  name  and  style  of 
the  Union  Lumber  Mills  Company,  and  that 
Judgment  was  entered  in  said  cause  March 
2,  1805,  and  that  this  property  was  levied 
upon  and  sold  on  the  18th  of  July,  1895,  and 
further  alleges  that  said  sale  was  made  so 
as  to  dispose  of  all  the  interests  held  by  D.  T. 
Grigsby,  G.  M.  D.  Grigsby,  and  T.  L.  L. 
Temple,  partners  under  the  firm  name  of  the 
Union  Lumber  Mills  Company.  The  defend- 
ants then  aver  that  only  the  naked  legal  title 
to  said  pro|)erty  remained  in  said  trustee 
I'enteoost,  with  no  rights  therein,  except  his 
charges  and  costs,  which  the  defendants  then 
tender  into  court  That  the  plaintiff  bad 
never  been  known  to  any  of  the  parties  to 
these  transactions  save  to  tiie  Grigsby  Bros., 
they  holding  after  settlement,  the  note  given 
to  the  Jefferson  County  Bank  and  trust  deed 
as.«lgned  in  blank,  both  of  which  had  served 
their  purpose  and  been  satisfied  save  upon  the 
record:  and  as  defendants  verily  believe  suit 
thereon  was  brought  by  the  plaintiff  at  the 
solicitation  of  Grigsby  Bros.,  in  this  action ; 
that  there  being  no  legitimate  lien  against 
said  property  by  virtue  of  said  trust  deed, 
the  same  having  been  satisfied  should  be 
canceled,  and  that  the  trustee  Pentecost 
should  l>e  directed  by  the  court  to  satisfy 
the  same,  and  plaintiffs  petition  be  dismissed, 
and  the  property  decreed  to  be  in  defendants, 
and  for  such  further  order  as  may  quiet  the 
title  in  the  respective  defendants. 

To  the  petition  of  the  plaintiff,  and  l)y  way 
of  cross-bill  to  the  answer  of  the  defendants, 
other  than  themselves,  the  defendants  G.  M. 
D.  and  D.  J.  Grlj~l>y  pleade<l,  admitting  that 
they  made  the  note  and  trust  deed  sued  on, 


and  admitting  the  allegations  of  plaintiff's 
petition  that  the  note  to  secure  which  the 
trust  deed  had  been  executed,  and  the  trust 
deed  had  never  been  paid,  canceled  or  re- 
leased, and  that  |5,(X)0  interest  and  attorney's 
fees  were  due  and  unpaid  there»n,  and  ad- 
mitted that  plaintiff  W.  B.  Wai-d  was  the 
legal  owner  and  holder  of  the  note  and  trust 
deed,  by  assigmuent  from  the  Jefferson 
National  Bank  of  Jefferson,  Tex.,  through 
n.  F.  Austen,  receiver,  who  acted  under  or- 
ders of  the  Comptroller  of  the  Currency,  and 
the  law  governing  national  banks,  and  who 
had  no  other  right  or  Interest  In  said  note. 
In  response  to  the  answer  of  defendants 
other  than  themselves,  and  by  way  of  cross- 
bill, the  defendants  Grigsby  and  Grigsby  al- 
lege and  say  that  they  each  have  been,  and 
are  now,  bona  fide  citizens  of  the  state  of 
Texas;  that  tlieir  interests  in  the  property 
involved  Is  the  equity  therein  after  satisfy- 
ing the  demands  of  the  plaintiff  upon  the  note 
and  trust  deed  aforesaid ;  that  about  July, 
1891,  the  Union  Lumber  Mills  Company,  a 
copartnership  composed  of  D.  J.  and  O.  M.  D. 
Grigsby  and  T.  L.  L.  Temple,  and  T.  L.  L. 
Temple  personally,  and  the  Southern  Pine 
Lumber  Company,  copartnership,  made  and 
delivered  to  the  Auieri»'an  Exchange  Bank  of 
St.  Louis  Its  obligation  in  writing,  which 
obligation  was  not  paid,  and  said  bank 
brought  suit  thereon  in  the  district  court  of 
Dallas  county,  Tex.,  and  on  the  0th  day  of 
January,  1802,  recovered  judgment  against 
each  of  the  obligors  above  named,  upon  which 
execution  was  Issued  February  7,  1802,  which 
was  by  T.  L.  L.  Temple,  judgment  debtor 
aforesaid,  paid  and  satisfied  in  full ;  after  the 
payment  of  which,  without  demand  for  ac- 
counting or  contribution,  the  said  Temple, 
or  the  said  Southern  Pine  Ltmiber  Company, 
copartnership,  or  as  a  corporation,  without 
right  or  authority  in  fact  or  In  law,  in  the 
name  of  the  said  American  Exchange  Bank 
of  St.  Louis,  Mo.,  filed  suit  in  the  district 
court  of  Logan  county,  Okl.,  against  T.  L. 
L.  Temple  and  Ben  Whitaker,  partners,  as 
the  Southern  Pine  Lumber  Company,  the 
Southern  Pine  Lumber  Company  incorporated 
in  Arkansas,  and  D.  J.  and  G.  M.  D.  Grigsby, 
and  T.  L.  L.  Temple,  partners  tmder  the  firm 
name  of  Union  Lumber  Mills  Company,  and 
caused  attachment  to  be  levied  upon  the 
property  Involved  herein.  That  none  of  the 
defendants  named  in  said  suit,  either  in- 
dividually or  in  their  partnership  or  corpo- 
rate capacity,  made  any  appearance  In  said 
suit.  On  the  17tli  of  December,  1894,  an 
amended  petition  was  filed  In  said  cau.se, 
and  on  the  2d  dny  of  March,  1805,  judgment 
was  rendered  therein.  This  action  was  cause 
No.  1.524  of  the  district  court  of  I/)gan  coun- 
ty. Okl.  In  July  thereafter  an  amended  judg- 
ment was  entered  in  said  cause,  covering  all 
the  property  involved  In  this  action,  under 
which  said  property  was  sold,  ond  the  South- 
ern Pine  Lumber  Company,  either  as  a  part- 
nership  or  as  a  corporation,  purchased  the 
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same  at  sheriff's  sale.  The  defendants  Grlg8- 
by  and  Grlgsby  aver:  That  they  challenge 
the  sufflolency  and  legality  of  each  and  all 
of  the  proceedings  In  sold  cause  No.  1,524, 
and  by  their  answer  Intend  to  and  do  direct- 
ly attack  as  null  and  void,  not  due  process  of 
law,  and  as  an  actual  fraud  upon  them  and  a 
fraud  and  imposition  upon  the  court,  each 
and  all  proceedings  had  In  said  cause.  Said 
Judgment  and  proceedings  are  deoinred  to 
be  void,  because  said  Texas  Judgment  was 
fully  paid  off  and  discharged  when  said  suit 
No.  1,524  was  brought.  That  It  was  brought 
In  the  name  of  the  American  Exchange  Bank 
without  the  knowledge  or  authority  of  said 
bank,  was  brought  by  said  Temple  Individu- 
ally or  as  the  then  sole  owner  of  the  South- 
ern Pine  Lumber  Company,  a  copartnership, 
and  was  therefore  the  real  beneficiary  in  said 
suit  using  the  name  of  the  American  Ex- 
change Bank,  as  plniutiff.  without  its  knowl- 
edge or  consent,  to  avoid  apiiearing  in  the 
capacity  of  both  plaintiff  and  defendant. 
That  as  to  O.  M.  D.  Grlgsby,  the  Judgment  is 
without  pleading,  and  void.  That  the  South- 
em  Pine  Lumber  Company,  a  con>oration  of 
Arkansas,  made  defendant  In  suit  No.  1,!>24, 
was  not  organized  until  September.  1892,  and 
was  not,  therefore.  In' anywise  liable  on  the 
Texas  Judgment,  and  was  a  fictitious  |)arty  to 
said  action.  That  the  item  in  suit  No.  1..'j24 
showing  an  account  for  $204..W  was  not  In- 
cluded In  or  a  part  of  the  Texas  Judgment, 
and  was  as  alleged  an  account  owing  by  the 
Union  Mills  Lumber  Company  to  the  South- 
ern Pine  Lumber  Comjiany.  That  the  Ameri- 
can Exchange  Bank,  plaintiff  In  said  suit  No. 
1,.524,  never  was  the  owner  of  said  account, 
and  was  without  knowledge  thereof,  and 
never  at  any  time  authorized  an  action  to  re- 
cover therefor  in  Its  name,  and  the  court  was 
therefore  wlthotit  Jurisdiction  to  Issue  any 
pi-ocess  or  render  any  Judgment  therein,  and 
that  It  was  In  fact  an  Indebtedness  arising 
wholly  outside  of  the  territory  of  Oklahoma. 
That  the  service  was  by  publication,  was  not 
made  as  required  by  law,  and  defendants 
D.  J.  and  G.  M.  D.  Grlgsby  never  had  notice, 
either  actual  or  constructive,  of  the  pendency 
of  said  action  No.  1,524,  and  for  that  reason 
made  default  therein.  That  the  writs  of 
attachment  Issued  after  the  17th  day  of 
December,  1804,  were  Issued  without  affida- 
vits to  support  them,  affidavits  filed  prior 
thereto,  and  prior  to  the  17th  of  Deceuil)er, 
18!)4,  having  been  set  aside  by  order  of  the 
court  when  an  amended  petition  was  au- 
thorized to  be  filed.  The  service  by  publi- 
cation was  void,  because  the  affidavit  therefor 
did  not  show  or  allege  that  the  defendants 
sunnnoiied  thereby  were  nonresidents  of  the 
territory,  or  that  with  due  diligence  they  could 
not  be  served  therein.  Tliat  tiie  defendants 
Grigsl)y  were  able  and  would  have  i)aid  T. 
I>.  L.  Temple  their  pro  rata  share  of  the 
Texas  Judgment  had  the  fact  of  his  payment 
been  brought  to  tlieir  notice ;  but  that  the 
said  Temple  concealed  the  fact  of  such  pay- 


ment with  the  Intent  and  purpose  to  cheat 
and  defraud  these  defendants  by  the  institu- 
tion of  said  suit.  No.  1,524,  the  bringing  of 
which  In  the  name  of  the  American  Exchange 
Bank  of  St.  Louis,  as  well  as  the  suing  out 
of  writs  of  attachment  on  behalf  of  a  plain- 
tiff, which  had  no  knowledge  of  the  bringing 
of  the  action  or  Interest  In  the  subject-matter 
thereof,  was  a  fraud  and  Imposition,  both  up- 
on these  defendants  and  the  court,  and  was 
further  a  fraud,  because  said  Texas  Judg- 
ment had  been  fully  paid  to  the  American  Ex- 
change Bank  by  one  of  the  Judgment  debtors 
therein,  and  said  Judgment  would  thereafter 
support  no  action,  except  for  contribution 
between  the  several  judgment  debtors,  and 
that,  therefore,  all  Judgments,  decrees,  or 
sales  In  said  action  1,!>24  were  Illegal  and 
void.  And  the  defendants  Grlgsby  pray  that 
the  same  may  he  dec-lared  void,  and  of  no 
force  or  effect,  and  that  they  be,  by  order 
of  the  court,  held  to  have  a  direct  Interest 
In  said  property,  subject  to  the  payment  of 
the  plaintiff's  note  and  deed  of  trust  and  to 
the  end  that  upon  the  payment  of  the  said 
note  and  deed  of  trust  their  title  in  and  to 
the  property  described  therein  shall  bt",  »3kJ 
remain  unclouded  by  the  Judgment  and  pro- 
ceedings In  said  cause  No.  1,524. 

Tlie  defendants  Grlgsby,  In  addition  to 
the  allegation  of  the  foregoing  cross-jietitlon, 
say:  "That  the  Indebtedness  paid  by  Temple 
In  paying  the  Texas  Judgment  was  a  debt 
wliolly  due  from  him.  primarily;  that  the 
I'nion  Mills  Lumber  Company  executed  two 
notes  to  the  American  Exchange  Bank ;  one 
for  $884.90,  which  was  Indorsed  by  T.  L.  L. 
Temple,  the  other  for  donble  that  sum  was 
Indorsed  by  the  Grigsbys;  they  receiving  the 
proceeds  of  the  one  note  they  indorsed,  and 
Temple  the  otlier.  That  each  took  the  pro- 
portion of  money  due  them  as  partners  in 
the  Union  Lumber  Mills  Company.  That 
Grigsbys  paid  their  proportion,  but  thot  the 
amount  Temple  was  primarily  liable  for  went 
to  judgment  in  Dallas,  Tex.,  Judgment  here- 
inbefore referred  to.  which  Judgment  was 
made  the  basis  for  the  said  action  No.  1,524. 
That  If  the  debt  sued  on  In  No.  1,524  Is  held 
to  be  Just,  they  stand  ready  to  pay  such  por- 
tion of  the  same  as  their  Interest  In  the 
Union  Lmnber  Mills  Company  would  repre- 
sent. They  further  allege  that  T.  L.  L.  Tem- 
ple, acting  as  the  Southern  Pine  Lumber 
Company,  purchased  the  property  at  sher- 
iff's sale,  and  that  because  of  his  fraudulent 
acts  In  procuring  the  Judgment  uiwn  which 
the  property  was  sold,  he  should  be  decreed 
to  hold  In  trust  for  these  defendants  CJrIgsby, 
to  the  extent  of  their  interest  before  tlie  sale, 
if  In  the  Judgment  of  the  court  the  title  of 
said  Temple,  by  virtue  of  such  sale,  may  not 
be  held  void.  That  the  title  of  d(>fondants 
Chinn  and  Chlun  Is  tainted  with  Temple's 
fraudulent  acts,  and  that  they  purchased 
from  Temple  with  full  knowledge  of  the 
fraud,  and  without  paying  a  valuable  con- 
sideration, and  ask  that  the  title  of  each  one 
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of  the  defendants  claiming  adversely  to  them- 
selves be  divested  by  decree  of  tbe  court,  and 
set  aside  as  a  cloud  upon  the  title  of  the 
Origsbys.  To  this  cross-complaint  of  Grlgs- 
bys  a  general  denial  was  filed  by  the  defend- 
ants Temple,  Chlnn,  and  Chlnn,  and  the 
Southern  Pine  Lumber  Company.  A  trial 
was  had  In  the  district  court  of  Logon  coun- 
ty, without  a  Jury,  resulting  In  a  Judgment 
and  decree  holding  the  title  of  defendants 
acquired  by  purchase  at  the  sheriff's  sale  up- 
on the  execution  to  satisfy  the  Judgment  In 
case  No.  1,524,  and  all  the  proceedings  In 
said  case  void,  and  decreeing  the  legal  title 
to  the  property  Involved  to  be  in  the  defend- 
ants Grlgsby,  and  quieting  the  title  In  them ; 
subject,  however,  to  the  Hen  of  the  plain- 
tiff Ward,  which  is  found  to  amount  to 
|o,T97,  which  lien  of  the  plaintiff  Ward  was 
foreclosed,  and  a  sale  of  the  property  In- 
volved was  ordered  to  satisfy  said  lien.  The 
defendant  Southern  Pine  Lumber  Company,  a 
corporation,  and  the  Southern  Plue  Lumber 
Company,  a  copartnership,  T.  L.  L.  Temple,  in- 
dividually, and  O.  W.  R.  Chlnn,  and  Mrs.  O. 
W.  R.  Chlnn  filed  motions  for  new  trial, 
which  were  by  the  court  considered  and  over- 
ruled, and  the  said  defendant  moving  for  a 
new  trial,  now  brings  the  case  to  this  court 
for  review  upon  error.  The  opinion  of  the 
court  sufficiently  shows  all  other  and  neces- 
sary facts  to  a  complete  onderstaudlug  of  the 
case. 

J.  D.  Cook,  Harper  S.  Cunningham,  and 
Cotteral  &  Homor,  for  plaintiffs  in  error.  P. 
H.  Prendergast,  for  defendants  in  error  Grigs- 
bys.  Buckner  &  Son,  for  defendant  in  error 
W.  B.  Ward. 

GILLETTE,  J.  (after  stating  the  facts). 
In  the  consideration  of  this  case  we  have 
first  presented  for  the  determination  of  the 
court,  certain  motions  to  dismiss  the  petition 
in  error,  filed  by  the  defendants  in  error 
Ward  and  G.  M.  D.  Grigsy  and  D.  J.  Grlgsby. 
As  the  motion  filed  on  behalf  of  Grlgstby  and 
Grigsby  adopts  and  approves  the  motion  to 
dismiss  filed  by  defendant  in  error  Ward,  we 
will  determine  the  motion  upon  the  grounds 
stated  in  his  motion. 

The  first  ground  is  that  as  the  case-made 
■was  signed  and  settled  by  the  trial  judge, 
March  15, 1904,  the  plaintiff  In  error  amended 
It  by  Inserting  therein  a  certificate  of  the 
clerk  of  the  district  court,  to  the  effect  that 
purported  copies  of  pleadings,  Judgments, 
orders,  etc.,  contained  in  said  case-made  were 
true;  second,  by  Inserting  at  page  87i^  of 
the  case-made  a  statement  that  "all  of  said 
evidence  so  Introduced  at  said  trial  •  •  • 
are  in  words  and  figures  as  follows:"  We 
have  examined  the  case-made  at  page  87^  of 
the  record,  as  well  as  the  record,  and  are  un- 
able to  determine  therefrom  that  it  was  "in- 
serted" in  the  case-made  or  to  verify  from 
anything  that  appears  of  record,  the  allega- 
tions of  the  motion.    There  Is  nothing  con- 


nected with  page  87^  of  tlie  record  that 
could  Justify  a  statement  that  It  was  not 
there  at  the  time  the  trial  Judge  settled  and 
signed  the  case,  the  same  as  It  Is  at  the  pres- 
ent time,  and  must  therefore  be  treated  as 
a  part  of  the  case-made,  which  was  settled 
and  signed  by  the  trial  court;  and  with  ref- 
erence to  the  certificate  of  the  clerk  at  page 
104,  being  the  last  page  of  the  record,  and 
following  the  certificate  of  the  Judge  to  the 
case-made.  It  is  no  part  of  the  case-made, 
and  is  not  an  amendment  to  it;  the  Judge 
having  certified  that  the  record  preceding  bis 
certificate  is  the  case-made,  which  he  signs 
and  settles  as  such.  The  certificate  of  the 
clerk  afterwards  added  does  not  refer  to  the 
evidence,  but  Is  a  certificate  to  the  correctness 
of  the  copies  of  the  files  which  are  on  file  In 
his  office.  Such  certificate  could  serve  no 
purpose  connected  with  the  case,  unless  pos- 
sibly at  some  state  of  the  proceedings  the  rec- 
ord as  made  up  might  be  used  as  a  transcript, 
instead  of  a  case-made,  in  which  case  the 
certificate  of  the  clerk,  and  not  the  certificate 
of  the  trial  Judge,  would  be  of  value. 

The  second  and  third  grounds  of  the  ob- 
jection will  be  considered  together.  They 
allege  that  the  case-made  does  not  show  that 
it  contains  all  the  evidence  before,  and  con- 
sidered by  the  lower  court  In  the  trial  of  the 
case.  The  case-made  contains  this  declara- 
tion: "And  at  the  trial  of  said  action,  the  said 
cause  was  tried  to  the  court  without  the  in- 
tervention of  a  Jury.  The  parties  appearing. 
Introduced  their  evidence,  and  certain  orders 
and  rulings  were  made  at  said  trial,  and 
certain  objections  made,  and  exceptions  saved. 
All  of  said  evidence  so  introduced  at  said 
trial  in  said  action,  and  the  objections  made 
and  exceptions  saved,  and  the  orders  and 
rulings  of  the  court,  are  in  words  and  figures 
as  follows,  to  wit:"  It  will  be  observed 
that  the  language  used  is  that  the  record 
contains  all  of  the  evidence  offered  upon  the 
trial.  We  are  cited  by  counsel  to  a  number 
of  authorities,  which  are  offered  as  sustain- 
ing this  objection.  An  examination  of  them 
shows  that  the  word  "testimony"  was  used  in- 
stead of  "evidence."  There  is  a  broad  dis- 
tinction betwceu  the  two  words.  The  word 
"testimony"  means  statement  by  witnesses  un- 
der oath,  while  the  word  "evidence,"  In  its 
legal  acceptance,  includes  all  the  means  by 
which  any  alleged  matter  of  fact  under  In- 
vestigation is  established  or  disproved.  Tes- 
timony is  not  synonymous  with  evidence,  as 
the  word  "evidence,"  when  addressed  to  a 
particular  cause,  covers  all  the  testimony, 
records,  documents,  pai)ers,  and  proofs  sub- 
mitted for  tlie  consideration  of  a  court  or 
jury;  ond  where,  as  In  this  case,  the  record 
siiows  that  all  the  evidence  introduced  at  a 
trial  Is  contained  in  the  cnse-made,  in  the  ab- 
sence of  sonje  showing  to  the  contrary.  It 
must  be  held  to  be  all  the  evidence  produced 
to  or  considered  by  the  court  below. 

The  fourth  ground  of  the  motion  is  that 
summons  in  error  was  not  Issued  within  one 
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year  from  the  date  of  the  Judgment,  to  wit, 
March  16,  1903,  and  In  this  couuectlon  coun- 
sel for  the  defendants  Grlgsby  and  Grigsby  move 
a  dismissal  of  tlie  case  because  no  case-made 
was  presented  witlilii  three  days  after  Judg- 
ment was  rendered,  nor  was  an  extension  of 
time  granted  within  three  days;  that  the 
term  of  court  was  allowed  to  adjourn  without 
time  being  granted  within  which  to  present 
and  settle  a  case-made,  and  If  It  be  consid- 
ered that  time  was  allowetl,  the  same  was 
not  prepared  and  settled  within  the  time  so 
allowed.  The  Judgment  was  entered  on  the 
16th  day  of  March,  1003,  and  summons  In 
error  was  Issued  March  16,  1004.  The  record 
in  this  case  shows  that  a  motion  for  a  new 
trial  was  made  and  filed  March  17.  lOO.S, 
was  considered  and   overruled  on   April  4, 

1903,  at  which  time,  the  appellants  excepted 
to  the  order  overruling  the  motion,  and  were 
allowed  60  days  In  which  to  make  and  serve 
a  ease-made,  and  thereafter  from  time  to 
time  up  to,  and  including,  I)eceihl)er  22,  1903, 
for  good  cause  shown,  the  time  was  extended 
60  days.  On  the  12th  day  of  October,  1903, 
however,  coxmsel  for  defendant  In  error 
Ward,  acknowledged  service  of  the  case- 
made,  and  on  October  1.5,  1903,  counsel  for 
defendants  Grigsby  and  Grigsby,  partners,  al- 
so acknowledge  the  service  of  the  case-made 
on  behalf  of  G.  M.  D.  and  D.  J.  Grigsby,  com- 
prising the  firm  of  Grigsby  Bros.,  and  each  of 
them.  On  March  14th  the  case-made  was 
presented  to  the  trial  Judge  for  settlement, 
after  due  notice  to  Ward  and  the  Grigsbys, 
and  was  settled  and  signed  on  March   15, 

1904.  As  to  each  of  the  objecting  defendants 
Ward  and  Grigsby,  the  ease  as  shown  by  the 
foregoing  record  was  served  within  the  time 
allowed  by  the  orders  of  the  com-t  extending 
the  time.  On  the  12th  day  of  September, 
1903,  the  defendants  In  error,  Blincoe,  Mc- 
Neal,  Grlswold  and  De  Bols,  in  writing, 
waived  service  upon  them  of  the  case-made, 
and  notice  of  signing  and  settlement  of  the 
same,  also  of  the  service  of  the  summons  in 
error.  October  14,  1903,  the  American  Ex- 
change Bank  of  St.  Louis  waived  service  of 
case-made  upon  it,  which  provided  that  such 
waiver  should  not  constitute  an  entry  of  ap- 
pearance; and,  afterwards,  on  the  18th  of 
February,  1904,  said  bank  by  its  president 
acknowledged  service  of  the  case-made. 
October  16, 1903,  Benjamin  Whitaker  waived 
service  of  case-made,  and  notice  of  the  time 
of  settling  same.  March  6,  1904.  the  Ameri- 
can Exchange  Bank  waived  notice  of  the 
time  and  place  of  settling  and  filing  the  case- 
made.  Under  this  status  of  the  record  we 
are  unable  to  understand  the  contention  of 
counsel.  The  language  used  with  reference  to 
the  settling  and  signing  of  the  case-made 
would  seem  to  indicate  that  they  tinderstood 
the  extension  of  time  granted  was  an  exten- 
sion of  time  within  which  to  have  the  case- 
made  settled  and  signed  by  the  court.  It  is 
argued  by  counsel  for  defendants  Grisby  that 
the  last  extension,  December  22,  1903,  of  GO 


days,  expired  February  21,  1904,  and  case- 
made  was  not  settled  until  March  14tb,  follow- 
ing, which  was  too  late,  as  extension  of  time 
expired  February  2l8t.  The  law  of  proceed- 
ing in  error  by  case-made  Is  manifestly  mls- 
uudei-stood  by  counsel.  The  extension  of 
time  to  make  and  serve  a  case-made  is  not  an 
extension  of  time  within  which  the  same  may 
be  settled  and  signed  by  the  court  The  case- 
made  must  be  made  within  three  days  of  the 
rendition  of  Judgment,  and  served  upon  the  op- 
po.«<lng  party,  unless  for  good  cause  such  time  is 
extended  by  order  of  the  court  or  Judge.  Aft- 
er service  of  the  case-made,  the  same  may  be 
settled  and  signed  by  the  court  or  Judge, 
when  presented  by  either  party  upon  noti<e 
to  the  other  within  one  year  of  the  date  of 
rendition  of  Judgment.  The  objection,  there- 
fore, that  the  case  was  not  settled  within  the 
time  allowed  by  the  court  is  without  founda- 
tion. 

The  objection  that  no  case-made  was  pre- 
sented within  three  days,  and  no  extenslou 
of  time  gianted  within  three  daj-s.  and  that 
the  court  adjoui-ned  without  time  being 
granted,  presents  no  substantial  ground  for 
the  motion  to  dismiss  the  appeal.  Trnder  the 
practice  In  this  territory,  the  objections  and 
exceptions  taken  and  allowed  upon  the  trial 
to  the  proceedings  there  had,  and  which  are 
relied  upon  as  error,  are  preserved  by  a  mo- 
tion for  a  new  trial,  which  may  be  filed  with- 
in three  days  after  the  rendition  of  Judg- 
ment, or  the  return  of  a  verdict,  and  until 
after  this  motion  for  a  new  trial  is  beard 
and  passed  upon  by  the  court,  there  is  no  rea- 
son or  grounds  for  the  making  and  service  of 
a  case-made.  The  action  is  pending  In  the 
trial  court  upon  the  motion  for  a  new  trial, 
and  may  be  disposed  of  upon  the  application 
of  either  party.  The  verdict  or  Judgment,  if 
one  had  been  entered  In  the  case,  does  not  be- 
come final  In  the  court  below  until  such  mo- 
tion for  a  new  trial  has  been  heard  and  de- 
termined, and  upon  which  bearing,  if  ex- 
ceptions are  taken  to  the  rulings  of  the  court 
upon  the  motion  for  a  new  trial,  the  court 
may  then,  for  good  cause,  extend  the  time 
within  which  the  case-made  may  be  prepared 
and  served  by  the  party  objecting,  upon  the 
adverse  party.  The  grounds  of  the  motion  that 
summons  in  error  was  not  Issued  within  one 
year  from  the  rendition  of  Judgment  cannot  be 
sustained,  even  though  it  be  granted  that  such 
case-made  must  be  settled,  and  summons  is- 
sued thereon  within  one  year  of  the  date  of 
the  rendition  of  Judgment  The  record  shows 
judgment  to  have  been  entered  March  16> 
1903,  and  the  case-made  to  have  been  filed  In 
the  Supreme  Court  and  summons  was  Issued 
thereon  as  conceded  on  the  16th  day  of 
March,  1904.  Sec-tlon  4918,  Wilson's  Rev. 
Ann.  St  1903,  provides:  "The  time  withhi 
which  an  act  is  to  be  done  shall  be  computed 
by  excluding  the  first  day,  and  including  the 
last;  If  the  last  day  be  Sunday,  it  shall  be 
excluded."  This  statute  was  borrowed  by 
this   territory    from   the   state   of   Kansas^ 
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vbere  it  had  been  passed  upon  and  construed 
many  times  prior  to  Its  adoption  here.  The 
precise  point  under  consideration  here  was 
considered  by  the  Supreme  Court  of  Kansas 
In  Board  of  County  Commissioners  of  Smith 
County  V.  Lahore  et  al.,  15  Pac.  677.  The 
court  in  that  case  say :  "A  proceeding  In  er- 
ror, commenced  in  the  Supreme  Court  on  the 
same  day  of  the  same  mouth  of  the  next 
year  after  an  order  or  Judgment  sought  to  be 
reversed,  is  made  or  rendered,  is  commenced 
within  cme  year,  and  in  proper  time."  This 
objection  cannot,  therefore,  be  sustained. 

The  fifth  ground  of  the  motion  to  dismiss  is 
that  the  case-made  was  not  served  upon  a 
nnmber  of  necessary  parties,  naming  S.  E. 
Pentecost,  trustee,  his  alleged  representatives 
Dnngan,  Bannister  &  Elder,  the  Southern 
Pine  Lumber  Company,  a  partnership,  or 
Grigsby  Bros.,  partnership.  It  Is  not  shown 
In  wliat  manner  S.  E.  Pentecost  was  inter- 
ested In  the  proceedings  In  error  by  which 
this  case  was  brought  to  this  court.  He  was 
neitlier  Judgment  creditor  or  debtor,  and  had 
no  personal  estate  in  the  property  involved, 
was  dead  when  the  case  was  tried  In  the 
court  below,  and  the  case  was  tried  without 
being  revived  as  to  him ;  his  cestui  que  trust 
had  parted  with  its  Interest  in  the  property 
involved  by  an  assignment  thereof  to  the  de- 
fendant in  error  Ward.  His  legal  r^resent- 
atlves  were  not  in  anywise  affected  or  Inter- 
ested. The  Judgment  in  the  court  below  did 
not  and  an  affirmation  or  modification  of  that 
JudgmMit  could  not  affect  his  estate,  nor 
could  his  legal  representatives  be  held  under 
the  circumstances  to  be  charged  with  any 
duty  that  he  was  charged  with  as  trustee. 
We  therefore  liold  that  he  was  not  a  neces^ 
sary  party  to  the  proceeding  here  sought  to 
be  reviewed.  Ttie  case  of  Kuhnert  v.  Conde, 
S9  Kan.  265,  18  Pac.  193,  Is  not  in  point.  In 
that  case  the  Judgment  creditor  died,  and  his 
representatives  were  necessary  parties. 

As  to  the  partnership  Southern  Pine  Lum- 
ber Company,  and  Grigsby  Bros,  the  record 
allows  services  of  case-made  on  the  two 
Grigsby 8  as  partners,  and  each  of  them;  and 
this  record  further  shows  that  these  persons 
were  the  partners  composing  the  firm  of 
Grigsby  Bros.  We  are  unable  to  understand 
what  counsel  meant  by  such  an  objection.  A 
partnership  is  an  inanimate  thing,  and  Is 
brought  Into  court  by  service  upon  the  Indl- 
vldnals  composing  the  firm,  and,  when  so 
served,  the  individuals  and  the  partnership 
are  In  court  for  all  purposes  of  the  case.  The 
partnership.  Southern  Pine  Lumber  Company, 
was  composed  of  T.  L.  L.  Temple  and  Ben- 
jamin Whltaker,  as  shown  by  the  record. 
Mr.  Whltaker,  October  16,  1903,  waived  serv- 
ice of  case-made  upon  him,  and  notice  of 
time  and  place  of  settling  and  signing  the 
same.  His  partner,  T.  L.  L.  Temple.  Is  one 
of  the  plaintiffs  In  error,  and  in  fact  the 
principal  mover  In  that  behalf,  and  Is  there- 
fore in  court  for  all  the  purposes  of  this  case. 

The  sixth  ground  of  the  motion  has  less 
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reasmi  for  its  support  than  the  fifth.  It  is 
based  upon  the  alleged  fact  that  the  .American 
Exchange  Bank  of  St.  Louis,  and  G.  M.  I>.  and 
D.  J.  Grigsb.v,  as  Individuals,  are  not  by  the 
petition  in  error  made  parties  to  this  proceed- 
ing In  error,  and  are  necesisary  to  Its  determi- 
nation. This  ground  of  the  motion  cannot  be 
sustained.  By  the  language  of  the  petition 
In  error,  G.  M.  D.  Grigsby  and  D.  J.  Grigsby 
are  made  parties  defendant.  There  is  no  al- 
legation which  makes  the  partnership  firm 
of  Grigsby  Bros,  a  party  defendant;  but  the 
petition  reads,  "G.  M.  D.  Grlsgby  and  D.  J. 
Grigsby,  partners  as  Grlsgby  Bros."  The 
words  "partners  as  Grlsgby  Bros.,"  must  l)e 
held  to  he  words  descriptive  merely  of  G.  M. 
D.  Grigsby  and  D.  J.  Grigsby ;  and  these  per- 
sons, having  been  summoned,  entered  a  gen- 
eral appearance  In  this  court  as  to  this  pro- 
cedure in  error,  this  court  having  acquired 
thereby  Jurisdiction  to  determine  their  re- 
spective rights  by  virtue  of  the  proceedings 
had  In  the  court  below.  With  reference  to 
the  American  Exchange  Bank  of  St  Louis, 
it  appears  from  an  examination  of  the  record 
that  the  action  was  one  to  foreclose  a  trust 
deed  in  favor  of  defendant  In  error  Ward, 
and  against  the  defendants  named,  whose 
Interest  It  is  alleged  was  Inferior  to  the  rights 
of  Ward  under  the  trust  deed.  In  this  action 
the  American  Exchange  Bank  was  not  made  n 
partj-  defendant.  Grigsby  and  Grigsby  were 
made  parties  defendant,  and  they  answere<l 
confessing  the  right  of  action  of  the  plaintiff 
Ward,  and  claiming  the  equities  In  the  prop- 
erty In  question  after  the  demands  of  Ward 
had  been  satisfied.  In  their  cross-petition, 
they  ask  to  have  the  American  Exchange 
Bank  made  a  i)arty,  but  procured  no  order 
of  the  court  making  It  a  party.  The  Ameri- 
can Exchange  Bank,  however,  was  summoned 
by  publication,  but  made  default.  The  presi- 
dent of  the  American  Exchange  Bank  appear- 
ed as  a  witness  on  the  trial  of  the  cause,  as 
did  also  the  attorneys  for  said  bank,  without 
making  a  showing  or  claiming  that  any  In- 
terest of  the  bank  was  Involved  In  the  suit; 
and  later,  upon  appeal  to  this  court,  waived 
service  of  case-made ;  and  later  still,  after  a 
copy  of  ease-made  had  l)een  served  upon  it. 
waived  notice  of  the  time  and  place  of  set- 
tling the  case-made,  and  has  failed  to  api^ear 
to  any  of  the  proceedings  had  In  this  court. 
The  court,  upon  examination  of  the  record. 
Is  unable  to  determine  that  the  presence  of  the 
bank  Is  necessary  to  a  complete  determina- 
tion of  the  Issues  In  this  case,  or  that  it  has 
any  Interest  affected  by  the  Judgment  of  the 
court  below,  or  that  may  be  affected  by  the 
affirmation,  reversal,  or  modification  of  the 
Judgment,  and  Is  therefore  of  the  opinion  that 
the  American  Exchange  Bank  Is  not  a  neces- 
sary party  to  this  proceeding. 

The  seventh  ground  of  the  motion  is  that 
no  exceptions  were  taken  or  sa%'ed  to  the 
rendition  of  the  Judgment  in  the  court  below. 
The  allegations  of  the  motion  for  a  new  trial 
filed  in  due  time  are  sufficient  In  this  caoe  to 
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bring  before  the  court  the  questions  of  error 
•contended  for,  and  which  If  found  sufficient 
will  Justify  this  court  In  making  such  order 
with  reference  to  such  final  judgment  as  may 
be  necessary  to  correct  the  same.  We  find, 
however,  upon  examination  of  the  record, 
that  the  final  Judgment  at  the  time  of  its 
rendition  was  objected  to  by  the  defendant 
Southern  Pine  Lumber  Company,  T.  L.  Ik 
Temple,  and  China  and  Cblnn,  plaintiffs  In 
•error. 

The  eighth  and  tenth  grounds  of  objection 
are,  In  substance,  that  the  Judgment  In  the 
court  below,  having  rendered  on  the  16th 
day  of  March,  1003,  and  the  motion  for  a 
new  trial  determined  April  4,  1903,  at  which 
time  upon  overruling  said  motion  60  days' 
time  was  allowed  by  the  court  In  which  to 
make  and  serve  a  case  for  the  Supreme  Court, 
that  said  60  days'  time  began  to  run  from 
the  date  of  rendition  of  the  Judgment,  and  a 
second  extension  of  time  June  1,  1903,  was 
out  of  time,  because  more  than  60  days  from 
the  date  of  Judgment  The  subject-matter  ot 
this  objection  was  partially  considered  in  the 
■determination  of  the  fourth  ground  of  tb« 
motion,  supra,  where  we  determined  that 
upon  the  filing  of  a  motion  for  a  new  trial 
within  three  days  of  the  date  of  the  rendi- 
tion of  Judgment,  the  case  was  thereafter 
pending  In  the  lower  court,  and  further  pro- 
■ceedings  stayed  until  the  motion  for  new 
trial  was  heard  and  determined.  The  record 
shows  that  the  motion  for  a  new  trial  was 
entered  March  17,  1903,  the  next  day  after 
Judgment,  and  was  determined  April  4th, 
following,  at  which  time  60  days  was  allow- 
ed In  which  to  make  and  serve  a  case-made. 
This  60  days  did  not  relate  back  to  or  com- 
mence to  rim  on  the  date  of  the  rendition  of 
the  Judgment,  but  did  commence  to  run  April 
5th,  under  the  rule  of  the  statute  excluding 
the  first  day  in  computation  of  time.  The 
error  then  complained  of  was  the  overruling 
the  motion  for  a  new  trial,  and  exceptions 
being  taken,  there  was  preserved  thereby  any 
error  that  may  be  fotmd  to  have  been  made 
lu  overruling  such  motion,  and  in  tliis  man- 
ner the  entire  case  is  brought  to  this  court 
for  review  upon  all  questions  of  error  pre- 
sented In  the  motion  for  a  new  trial;  and  if, 
upon  consideration,  it  Is  found  that  the  mo- 
tion  for  a  new  trial  Is  erroneously  overruled, 
because  of  error  of  record  properly  presented 
by  such  motion,  the  Judgment  of  the  court 
below,  which  was  stayed  by  the  motion,  will 
be  modified  accordingly.  It  Is  not  error, 
therefore,  to  allow  60  days'  time  from  the 
date  of  overruling  the  motion  for  new  trial 
in  which  to  make  and  serve  case-made,  which 
may  be  extended  from  time  to  time  for  good 
cause  by  the  trial  court,  if  each  extension  Is 
allowed  prior  to  the  expiration  of  the  last 
preceding  one. 

The  ninth  and  last  ground  for  considera- 
tion is  upon  the  ground  that  the  case-made 
does  not  contain  all  of  thccvideuce  which  was 
betore  the  lower  court,  and  there  considered 


upon  the  trial.  Counsel  say:  "All  of  the 
records  of  the  lower  court  in  case  Xa  1,524 
was,  as  a  matter  of  fact,  produced  to  the 
lower  court,  and  examined  and  read  by  it, 
but  the  stenographer  did  not  get  the  offer  in 
the  record."  This  is  an  assimiption  by  coun- 
sel, as  the  record  shows  that  all  the  evidence 
is  in  the  record,  and  If  this  fact  of  record 
is  not  correct,  it  should  have  been  corrected 
by  counsel  for  defendant  in  error,  when  the 
case-made  was  settled  and  signed.  Such  a 
question  cannot  be  raised  for  the  first  time 
in  this  court  by  an  allegation  of  this  kind, 
and  win  never  be  considered,  unless  the 
court  can  determine  from  the  record  that  evi- 
dence before  the  lower  court  has  not  been 
preserved  in  the  record  and  brought  to  this 
court 

Having  considered  each  of  the  grounds  of  the 
motion  of  the  defendants  In  error  to  dismiss 
the  proceedings  in  error,  and  being  unable 
to  concur  in  each  or  any  of  the  grounds  of 
said  motion,  the  same  is  hereby  overruled 
and  denied.  E>om  the  statHnoit  of  facts  in 
this  case  showing  the  issues  as  framed  by 
the  pleadings,  it  will  be  seen  that  the  plain- 
tiff  sues  to  foreclose  a  trust  deed,  making 
numerous  parties  defendant  who  are  char- 
ged with  claiming  some  interest  ta  the  prop- 
erty, but  which  are  inferior  to  the  plaintiff's 
right  under  his  trust  deed  sought  to  be  fore- 
closed. 

The  plaintiffs  in  error  answering  the  peti- 
tion, allege  that  their  title  is  not  inferior, 
that  they  are  the  owners  of  the  property,  hold- 
ing under  a  title  derived  by  purchase  at  a 
sheriff's  sale  of  the  same,  pursuant  to  a  Judg- 
ment ordering  and  directing  the  sale  of  the 
same  in  a  case  No.  1,524  in  the  district  court 
of  Logan  county,  Okl.,  being  the  case  of  the 
American  Exchange  Bank  of  St  Louis  r.  T. 
Lk  Ix  Temple  et  aL;  that  in  said  sale  all 
of  the  right  title,  and  interest  of  Q.  M.  IX 
and  D.  J.  Qrigsby  was  foreclosed  and  dis- 
posed of,  they  at  the  time  being  the  owners 
thereof.  O.  H.  D.  and  D.  J.  Grigsby,  defend- 
ants, answer  plaintiff's  petition  admitting 
their  Indebtedness  to  plaintiff  Ward,  and  the 
existence  and  validity  of  the  trust  deed 
by  the  plaintiff  sought  to  be  foreclosed,  and 
aver  that  they  are  the  owners  of  the  equity 
in  the  property  covered  by  the  trust  deed 
sought  to  be  foreclosed,  after  their  debt  to 
the  plaintiff  has  been  satisfied.  By  way  ot 
answer  and  cross-petition  to  the  allegaUons 
of  the  answer  of  T.  Ia  Ik  Temple  et  al.,  they 
say  that  no  interest  right  or  title  in  the 
property  was  by  him  or  his  codefendants 
acquired  under  and  by  virtue  of  the  sheriff's 
sale  had  pursuant  to  Judgment,  in  cause  No. 
I,i324,  aforesaid;  that  said  Judgment  and  all 
proceedings  thereunder  in  cause  No.  1,524 
were  void;  that  said  Judgment  was  en- 
tered by  the  court  without  Jurisdiction  of 
the  parties. 

From  the  foregoing  brief  statement  of  the 
issue  it  is  apparent  that  if  the  plaintiffs  In 
error  acquired  no  title  to  the  property  by 
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the  proceedings  had  In  case  No.  1,524,  Logan 
county,  Okl.,  that  being  their  only  source  or 
titles  the  judgment  of  the  court  below  fore- 
closing the  trust  deed  sued  upon,  is  correct. 
Upon  the  trial  of  the  cause  the  trial  court, 
after  hearing  the  evidence,  found  the  Judg- 
ment and  proceedings  In  cause  1,524  to  be 
void  for  want  of  Jurisdiction  In  the  court 
of  the  subject-matter,  or  of  the  parties,  and 
entered  judgment  vacating  and  setting  the 
same  aside,  and  all  proceedings  had  there- 
under, and  quieting  the  title  to  the  property 
involved  herein  in  6.  M.  D.  and  D.  J.  Grigs- 
by,  which  was  by  the  further  decree  of  the 
court  ordered  sold  to  satisfy  the  indebtedness 
of  said  Grigsbys  to  the  defendant  in  error 
Ward,  In  the  sum  of  ?5,797.  It  Is  urged  by 
the  plaintiff  in  error  that  this  finding  and 
judgment  was  erroneous  for  want  of  author- 
ity to  hear  and  determine  in  this  action  the 
question  of  the  validity  of  the  judgment  in 
1.524  and  proceedings  thereunder.  It  will  be 
observed  that  the  plaintiff  in  error  and  O.  M. 
D.  and  D.  J.  Grlgsby  were  brought  into  the 
court  in  this  case  for  the  purpose  of  fore- 
closing their  title  to  the  property  In  ques- 
tion. The  Grigsbys  were  charged  as  being 
debtors  to  Ward,  which  Indebtedness  was 
secured  by  the  trust  deed  sought  to  be  fore- 
closed. The  plaintiffs  In  error  answering 
claimed  that  the  Indebtedness  to  the  plain- 
tiff was  a  pretense  without  foundation  in 
fact;  that  it  had  once  existed,  but  bad  been 
paid  in  fall,  which  payment  bad  liquidated 
any  right  of  action  to  foreclose  the  trust 
deed;  and  that,  thereafter,  by  reason  of  the 
judgment  in  1.524  and  sale  of  the  property 
pursuant  thereto,  they,  the  plaintiffs  in  error, 
were  the  owners  In  fee  of  the  property. 
This  issue,  presented  by  the  plaintiffs  in 
error,  the  Grigsbys  assailed  in  their  cross- 
petition,  charging  that  the  plaintiff  In  error 
acquired  no  title  under  and  by  virtue  of  the 
judgment  and  proceedings  in  case  No.  1.524; 
it  being  void  as  we  have  heretofore  stated, 
for  want  of  Jurisdiction  of  the  parties  to  it, 
both  plaintiff  and  defendant,  and  ask  to  have 
such  judgment  vacated  and  held  for  naught. 
This  we  hold  was  not  a  collateral  attack,  and 
cannot  be  held  to  be  such.  It  was  a  direct 
attack,  and  intended  as  such  upon  the  valid- 
ity of  that  judgment,  and  might  be  made  in 
this  action  under  the  circumstances  of  this 
case.  A  multiplicity  of  suits  is  discouraged 
by  the  law,  and  where,  as  In  this  case,  the 
rights  of  the  parties  depend  \ipon  the  validity 
or  Invalidity  of  some  other  judgment  of  the 
court,  which  Is  charged  to  be  void  for  want 
of  Jurisdiction  of  the  subject-matter  or  the 
parties,  and  the  necessary  parties  are  before 
the  court  to  enable  it  to  determine  the  valid- 
ity or  Invalidity  of  such  other  Judgment  for 
such  cause,  such  determination  may  be  had, 
where  It  Is  necessary  to  a  conclusion  of  the 
rights  of  the  parties  to  the  litigation. 

In  this  case  the  plaintiff  In  error  brought 
forward  the  Judgment  and  proceedings  there- 
nnder  in  1,324,  as  the  basis  of  their  right 


to  resist  the  foreclosure  of  the  trust  deed 
executed  by  the  defendants  Grlgsby,  who.  In 
turn,  say  that  such  judgment  was  void  for 
want  of  jurisdiction  of  both  the  parties  and 
the  subject-matter,  and  set  forth  the  reason 
why  their  allegation  Is  true.  The  court 
heard  the  evidence,  and  found  the  issues  thus 
framed  In  favor  of  the  allegation  of  want 
of  Jurisdiction  In  the  court  rendering  judg- 
ment In  case  No.  1,524,  and  entered  Its  de- 
cree, holding  such  Judgment  void.  In  this 
we  see  no  error,  nor  any  legal  ground  of 
complaint  on  the  part  of  the  plaintiff  in  er- 
ror. It  would  be  otherwise  if  It  had  been 
alleged  that  the  Judgment  was  voidable  mere- 
ly, for  in  such  case  the  court  would  have 
been  called  upon  to  act  in  an  appellate  ca- 
pacity; and  this  we  understand  to  have  been 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  Elliott  v.  Pelrsol,  26  U.  S. 
340,  7  li.  Ed.  IW,  where  the  court  say: 
"Where  a  court  has  Jurisdiction,  It  has  a 
right  to  decide  every  question  which  occurs 
In  the  cause;  and  whether  Its  decision  be  cor- 
rect, or  otherwise.  Its  Judgment,  until  revers- 
ed, is  regarded  as  binding  in  every  other 
court  But,  if  It  act  without  authorltj-,  its 
Judgment  and  orders  are  regarded  as  nullities. 
They  are  not  voidable,  but  simply  void;  and 
form  no  bar  to  a  recovery  sought,  even  prior 
to  a  reversal  In  opposition  to  them.  They 
constitute  no  justification;  and  all  persons 
concerned  In  executing  such  judgments  or 
sentences,  are  considered,  In  law,  as  tres- 
passers. This  distinction  runs  through  all 
the  cases  on  the  subject;  and  It  proves  that 
the  jurisdiction  of  any  court  exercising  au- 
thority over  a  subject,  may  be  inquired  Into 
In  every  court,  when  the  proceedings  of  the 
former  are  relied  on  and  brought  before  the 
latter,  by  the  party  claiming  the  benefit  of 
such  proceedings."  This  determination  was 
reviewed  and  confirmed  by  the  Supreme 
Court  In  HIckey  v.  Stewart.  44  V.  S.  7.50, 
11  L.  Ed.  814.  And  In  Williamson  v.  Berry. 
49  U.  S.  .541,  12  L.  Ed.  1170,  the  court  say: 
"The  principle  that  a  record  cannot  be  im- 
peached by  pleadings  Is  not  applicable  where 
there  is  a  want  of  jurisdiction.  The  want  of 
H:  makes  a  record  utterl.v  void  and  unavail- 
able for  any  purpose.  The  want  of  juris- 
diction Is  a  matter  that  may  always  be  se' 
up  against  a  judgment  when  It  is  to  l>e  en- 
forced, or  when  any  benefit  Is  claimed  un- 
der It."  Here  a  benefit  was  claimed  by  the 
defendants  Temple  et  al..  under  the  Judg- 
ment In  case  No.  1,.''>24,  which  was  disputed 
by  the  defendants  and  cross-petitioners,  the 
Grigsbys,  and  It  tluis  becomes  apparent  that, 
under  the  law  as  nliove  expressed  by  the  Su- 
preme Court  of  the  T'nltert  States,  the  judg- 
ment and  proceedings  in  case  No.  I,.'>a4 
was  before  the  trial  court  In  such  way  as  to 
authorize  that  court  to  pass  uiwn  its  validity. 
This  the  trial  court  did.  and  determined  the 
judgment  and  all  proceedings  thereunder  to 
be  utterly  void  for  want  of  jurisdiction  over 
the  parties  plaintiff  or  defendant,  or  of  the 
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subject-matter  of  the  action.  This  Judgment, 
In  No.  1,C*24,  being  tbus  open  to  the  court's 
Inspection  in  this  case,  the  first  inquiry  of 
the  court  was  necessarily  directed  to  the  pro- 
ceetlings  by  which  It  was  claimed  that  court 
had  obtained  Jurisdiction  over  the  parties 
litigant  and  the  subject  of  the  action. 

To  a  complete  understanding  of  case  No. 
1,!524  let  it  be  remembered  that  the  American 
Exchange  Bank  of  St.  Ix>uls  had  brought 
suit  in  Dallas,  Tex.,  against  the  Union  Lum- 
ber Mills  Company,  a  partnership  composed  of 
the  Grigsbys  and  Temple,  and  the  Southern 
Pine  Lumber  Company,  a  partnerehip  com- 
posed of  T.  L.  L.  Temple  and  Ben  Whltaker, 
and  T.  L.  L.  Temple  personally.  In  which 
action  the  said  bank  plaintiff  recorered  Judg- 
ment against  the  defendants  named,  and  upon 
which  judgment  execution  was  issued,  and 
which  execution  was  satisfied  in  the  hands 
of  the  sheriff  by  payment  thereof  by  T.  L.  L. 
Temple.  Thereafter,  suit  No.  l,r)24  was 
brought  in  the  district  court  of  Logan  county, 
Okl.,  in  the  name  of  the  American  Exchange 
Bank  upon  the  Dallas  judgment,  and  against 
the  defendants,  T.  L.  L.  Temple  and  Ben 
Whltaker,  partners  of  the  Southern  Pine 
Lumber  Company,  the  Southern  Pine  Lumber 
Company,  a  corporation  of  Arkansas, 
D.  J.  Grlgsby,  G.  M.  D.  Grigsby,  and  T. 
L.  L.  Temple,  partners,  under  the  firm  name 
of  Union  Lumber  Mills  Company,  to  recover 
In  that  court  upon  tlie  Dallas  judgment  as  a 
first  cause  of  action;  and  a  second  cause  of 
action  therein  stated  ui>on  an  account  alleged 
to  have  been  owing  by  the  T'nion  Lumber 
Mills  <"onipany  to  the  Southern  Pine  Lumber 
Company,  and  by  said  company  assigned  to 
the  Southern  Pine  Lumber  Company,  a  corpora- 
tion, and  by  said  corjMJrntion  assigned  to  the 
plaintiff.  An  attachment  was  issued  in  said 
canse  out  of  the  district  court  of  Logan  coun- 
ty, Okl.,  and  levied  upon  the  property  now  in 
tjnestion  in  this  suit.  Service  of  summons 
by  publication  was  had  upon  the  defendants 
named,  and.  upon  default  by  them.  Judgment 
was  entere«l  for  the  amount  sued  for,  and 
the  attached  propery  ordered  sold,  plaintiffs 
in  error  becoming  the  owners  under  and  by 
virtue  of  a  sale  had  pursuant  to  such  order. 
The  title  of  plaintiffs  in  error  to  the  prop- 
erty in  controversy  by  reason  of  such  judg- 
ment and  sale,  is  the  bone  of  contention  in 
this  suit.  Tlie  trial  court  held  the  Judgment 
and  all  proceedings  thereunder  void,  and  this 
holding,  we  think,  must  be  affirmed. 

While  it  is  true  that  the  American  E-x- 
change  Bank  of  St.  Louis,  plaintiff  in  cause 
No.  l..">24.  was  not  made  a  party  to  this  case, 
it  is  also  true,  we  think,  that  said  bank  never 
was  a  party  to  the  proceedings  had  in  said 
cause  No  1J>24.  Its  president  was  a  witness 
in  this  case,  and  testified  that  he  did  not 
know  anything  about  the  case  No.  1,524; 
that  McCormick  &  Spence,  attorneys  at 
Dallas,  Tex.,  were  the  bank's  attorneys,  and 
the  only  i)eople  who  had  authority  to  bring 
tiiat  action,  or  any  action  in  that  behalf;  that 


he,  as  president  of  the  bank,  did  not  know 
of  the  suit  until  he  was  written  to  about  it 
by  Mr.  Prendergast,  attorney  for  the  defend- 
ants in  error;  that  he  knew  nothing  about 
the  $294  account  sued  on  in  that  action;  and 
that  he  would  have  known  of  it,  if  the  same 
had  ever  been  transferred  to  the  bank.  And 
the  record  further  shows  that  McCormick  & 
Spence  knew  nothing  of  the  bringing  of  the 
action,  and  did  not  authorize  it  to  be  brought. 
By  the  testimony  of  the  plaintiff  in  error 
T.  L.  L.  Temple,  It  appears  that  he  caused 
the  action  No.  1,524  to  be  brought  without 
consultation  with  the  American  Exchange 
Bank.  The  record  further  shows  that  the 
Dallas  Judgment  was  collected  upon  execution 
in  February,  1802,  from  T.  L.  L.  Temple,  and 
the  amount  so  collected  was  by  the  sheriff 
paid  to  McCormick  &  Spence.  attorneys  for 
the  American  Exchange  Bank.  This  testi- 
mony is  undisputed  upon  the  record,  and 
justifies  the  finding  of  the  court  below,  that 
said  action  No.  1,524,  was  never  brought 
or  authorized  by  the  American  Elxchauge 
Bank,  the  plaintiff  named  therein.  It  had 
in  fact  no  cause  of  action.  The  Dallas,  Tex., 
Judgment  having  been  paid  on  execution, 
the  same  was  thereby  liquidated,  and  could 
not  rightfully  be  made  the  basis  of  another 
action,  by  the  bank  or  any  one  in  its  behalf ; 
and  it  could  not  become  the  owner  of  the  $2&4 
account  sued  on,  except  by  some  agreement  or 
undertaking  whereby  it  became  entitled  to 
maintain  an  action  thereon.  It  therefore  ap- 
pears from  the  record  that  the  district  court 
of  Logan  county  did  not,  at  the  time  of  the 
rendition  of  the  Judgment  in  said  cause,  have 
Jurisdiction  of  the  plaintiff  in  that  action, 
of  the  subject-matter,  or  to  render  any  Judg- 
ment in  that  case  in  the  plaintiff's  name. 

Jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter Is  essential  to  the  rendition  of  a 
valid  Judgment;  and  without  it,  a  Judginait 
is  void,  and  no  right  can  be  acquired  there- 
under. It  is  equally  as  essential  that  the 
court  should  have  Jurisdiction  of  the  plaintiff 
as  of  the  defendant.  Such  Jurisdiction  is  or- 
dinarily  acquired  by  the  plaintiff  coming  vol- 
imtarlly  into  court  and  by  appropriate  plead- 
ings Invoking  the  exercise  of  the  court's  Ju- 
risdiction, thereby  submitting  himself  and  his 
cause  of  action  to  the  ultimate  determination 
of  the  court  If  it  is  shown  that  this  is  not 
done  or  authorized  to  be  done,  the  court  ac- 
quires uo  jurisdiction  of  the  subject-matter, 
and  if,  as  in  this  case,  the  action  is  instigated 
and  dire<:ted  b.v  a  person  not  authorized.  It  is 
Immaterial  what  the  motive  may  have  been; 
It  is  fraud  ui)on  the  court  as  well  as  the  par- 
ties, and  all  transactions  thereunder  are  void 
ab  initio.  Fraud  of  such  character  vitiates 
and  avoids  all  rights  attempted  to  be  acquired 
thereby;  and  if  a  record,  void  for  such  rea- 
son. Is  brought  forward  and  relietl  ui>on  b.v  a 
party  to  pending  litigation,  and  Its  validity  is 
challenged,  as  in  this  case,  and  a  determina- 
tion of  its  validity  or  invalidity  is  necessary 
to    comi>lete    determination   of    the  pending 
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cause,  sufli  validity  or  lUTalldlty  may  be  de- 
termiued.  It  is  inmiaterial  whether  or  not 
the  parties  plaintifT  to  the  challenged  record 
are  brought  in ;  he  la  sufficiently  represented 
by  the  i>arty  claiming  under  him  who  pleads 
or  relies  upon  the  right  acquired  thereunder 
and  thereby,  for  in  such  case  there  was  no 
party  plaintiff;  the  whole  proceeding  was 
fictitious  and  void,  and  when  clearly  and  sat- 
isfactorily shown,  should  be  so  de<'lared.  The 
trial  court  in  considering  the  validity  of  the 
Judgment  in  No.  1,324  found  the  services  by 
piiblic-.ition  void  for  want  of  sufBcieut  allega- 
tions in  the  afildavlt  therefor;  and  the  order 
of  nttacliment  also  void,  for  want  of  a  suffi- 
cient afflditvit  to  warrant  the  issuance  of  the 
same. 

We  find  It  unnecessary  to  determine  these 
qneKtions;  having  already  determined  that 
the  Judgment  in  snid  cause  Xo.  1,524,  and  all 
proceeilings  thereunder,  were  void  for  want 
of  Jurisdiction  in  the  court  rendering  the 
same,  such  conclusions  determined  the  rights 
of  the  plaintiff  in  error  in  this  case  adversely 
to  them.  With  the  rights  of  the  plaintift  in 
error  eliminated  from  this  case,  for  the  rea- 
son hereinbefore  stated,  the  cause  stands  as 
an  action  by  the  defendant  In  error  Ward  for 
foreclosure  of  a  trust  deed  against  the  defend- 
ants f;rlgsby.  The  lower  court  found  the 
legsii  title  to  the  property  in  question  to  be  in 
the  defendants  6.  M.  D.  and  D.  J.  Grigsby. 
who  executed  the  trust  deed  sued  upon  and 
quieted  the  title  In  them,  subject  to  the  rights 
of  the  plaintifT  under  such  trust  deed,  and 
entered  Judgment  foreclosing  the  same;  which 
Judgment  we  think  was  correct,  and  must  be 
affirmed. 

.Tudgnicnt  affirmed,  all  the  Justices  concur- 
ring, except  Bt^RFORD,  O.  J.,  who  pi-esldcd 
in  the  court  below. 


WKST    V.    BANK   OF   LAIIOMA. 

fSupnnio   Court   of   Oklahoma.    Sept.  8.   10O.j. 
Rphporing    Denied    .Tan.    10,    IfKX?.) 

1.  BAXKRrPTCY— Trassfeb  of  Pbcpkbty. 

As  contcmplatMl  by  Bankr.  Act  July  1.  ISilS. 
r.  fi4^,  SO  Stat.  .'>44  IXL  S.  f'onip.  St.  IDOl.  p. 
;i41,Si.  money  is  property,  and  a  payment  of 
money  constitutes  a  transfer  of  property. 

2.  Banks  and  Bankino— Deposit  in  Bank— 
AprLicATtON  TO  Note. 

Where  .in  insolvent  person  has  money  on 
deposit  in  a  bank  subject  to  check,  and  also 
owes  the  bank  upon  a  ])romiK,sory  note,  ui>ou 
sneh  insolvent  person  being  adjudged  a  bank- 
rupt, the  bank  is  entitled  to  have  the  amounc 
of  the  bankrupt's  deposit  set  off  against  the 
sum  due  on  tlio  promissory  note,  and  to  prove 
its  claim  against  the  bankrupt  for  the  balance. 
.'{.  Baxkri^ptcy— Prepebential  Transfer. 

Where  an  insolvent  person  borrows  money 
from  a  bank,  and  execntes  his  note  therefor, 
and  deposits  the  money  in  said  bank  subject 
to  his  check,  said  transaction  does  not  con- 
stitnte  a  preferential  transfer  under  tlie  bank- 
ruptcy act.  and  the  bank  may,  before  the  de- 
positor is  declared  a  bankrupt,  credit  tlie  amount 
of  his  deposit  upon  his  delit  due  tlie  bank,  and 
But-U  transaction  will  not  entitle  the  trustee  in 


bankruptcy  to  recover  the  amount  of  such  de- 
posit as  a  preference. 
4.  Same— ArrroN  to  Recover- Petition. 

A  petition  by  a  trustee  in  bankruptcy 
against  a  creditor  of  the  bankrupt  to  recover 
money  alleged  to  constitute  a  preferential  trans- 
fer, must,  among  other  averments,  show  that, 
if  the  transfer  is  permitted  to  stand,  the  cred- 
itor will  receive  a  greater  perc«ntage  of  its 
debt  than  other  creditors  of  the  same  class, 
and,  failing  to  show  such  state  of  facts,  it  is 
not  error  to  sustain  a  demurrer  to  such  petition. 
(Syllabus  by  the  Court.) 

Erix)r  from  District  Court,  Garfield  Coun- 
ty ;  before  .Justice  C.  F.  Irwin. 

Action  by  Langdon  C.  West  trustee  of 
Kasper  Strelch,  bankrupt,  against  the  Bank 
of  Lnhonia.  Judgment  for  defendant,  aud 
plaintlflf  brings  error.    Affirmed. 

Stanley,  Vermilion  &  Evans  and  Charles 
West,  for  plaintiff  In  error.  Horace  Speed 
and  IT.  J.  Sturgis,  for  defendant  in  error. 

BURFORD,  J.  The  plaintiff  In  error, 
Langdon  C.  West,  as  trustee  of  the  estate  of 
Kasper  Strelch,  a  bankrupt,  filed  his  petition 
In  the  district  court  of  Garfield  county  to 
recover  $1,300  from  the  Bank  of  Lahoma, 
which  It  is  claimed  belongs  to  the  estate. 
It  is  alleged  In  the  petition  substantially  that 
an  Involuntary  petition  In  bankruptcy  was 
filed  against  Strelch  on  the  16th  day  of  May, 
1902,  and  that  on  July  8th  following  he  was 
adjudicated  a  bankrupt.  It  Is  further  al- 
leged that  on  May  0th  he  borrow^ed  from  the 
Bauk  of  Lahoma  $1,800  and  executed  bis  note 
to  the  bank  therefor,  payable  May  12.  1002; 
that  Strelch  deposited  «iid  sum  of  $1,800  in  the 
bank  and  was  given  credit  therefor;  that  said 
note  was  setmred  by  a  chattel  mortgage  upon  a 
sto<'k  of  mercliandise,  furniture,  and  fixtures, 
situated  In  the  storeroom  of  Strelch,  in 
Woods  county,  Okl.:  that  on  May  1.3.  100.3. 
the  bank,  without  releasing  or  waiving  Its 
mortgage,  with  the  inteut  to  receive  a  pref- 
erence over  the  other  cretlitors  of  Strelch, 
aud  while  he  was  insolvent,  and  the  hank 
knowing  he  was  insolvent,  applied  $1,300  of 
said  deposit  toward  the  payment  of  the  debt 
due  the  bank  upon  said  promissory  note,  aud 
gave  Strelch  ci-«llt  on  said  note  for  said 
sum.  The  trustee  In  bankruptcy  demanded 
a  return  of  said  money,  and.  the  bauk  refus- 
ing to  surrender  the  same,  he  demands  judg- 
ment against  the  bank  for  the  said  sum, 
with  Interest  and  costs.  The  Bank  of  La- 
homa demurred  to  the  petition  on  the  ground 
that  the  facts  alleged  do  not  constitute  a 
cause  of  action  In  favor  of  the  trustee  In 
I'.mikruptcy.  The  court  sustained  the  demur- 
rer aud  rendered  Judgment  for  the  defendant 
The  plaintiff  appenlo*!. 

The  only  question  presented  Is  whether  or 
not.  under  the  facts  stated  in  the  petition, 
the  trtistec  is  entitled  to  rec-over  the  money 
which  It  is  alleged  the  bank  received  as  a 
I)refei"cnce.  It  is  clear  from  the  allegations 
that  Strci<'h,  while  Insolvent,  borrowed  from 
the  bauk  $1,800,  and  received  credit  In  the 
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bank  as  a  depositor  for  that  amount.  The 
relation  of  debtor  and  creditor  was  thereby 
created  as  to  this  deposit  Streich  owed 
the  bank  |1,S00  for  which  the  bank  held  bia 
note,  payable  May  13th.  On  that  day  the 
bank  gave  him  credit  on  his  note  for  the  bal- 
ance of  the  deposit,  |1,300,  and  charged  him 
with  that  sum  on  his  deposit  account.  At 
that  time  Streich  was  insolvent,  and  three 
days  afterward  his  creditors  began  proceed- 
ings against  him  to  have  hira  declared  a 
bankrupt.  It  cannot  be  questioned  but  that 
the  effect  of  this  transfer  or  payment  to  the 
bank  had  the  effect  to  prefer  the  bank  to 
the  amount  of  the  deposit  of  $1,300 ;  but  is  It 
a  preference  prohibited  by  the  bankruptcy 
law,  and  is  the  trustee  entitled  to  recover 
the  same?  The  questions  presented  by  the 
record  have  been  before  the  Supreme  Court, 
Court  of  Appeals,  or  District  Courts  of  the 
United  States,  and  we  shall  content  ourselves 
by   following  these  decisions. 

In  the  case  of  Plrie  v.  Chicago  Title  &  Trust 
Company,  182  U.  g.  438,  21  Sup.  Ct  906,  45 
L.  Ed.  1171,  the  Supreme  Court  of  the  TTnlted 
States  had  under  consideration  the  various 
provisions  of  the  bankruptcy  act  relating  to 
preferential  transfers.  In  that  case  the 
bankrupts  were  merchants,  the  creditors 
had  sold  them  goods  and  merchandise,  and 
within  four  months  prior  to  the  adjudication 
In  bankruptcy  the  bankrupts  paid  to  the 
creditor  certain  sums  on  account.  The  debt- 
ors were  Insolvent.  The  creditor  did  not 
know  of  the  Insolvency,  and  had  no  reason 
to  believe  that  the  debtora  were  InsoU'ent. 
It  was  claimed  by  the  trustee  that  the  pay- 
ment constituted  a  preferential  transfer,  and 
the  cause  finally  reached  the  highest  court  In 
the  land  for  interpretation  of  the  provisions 
of  the  national  bankruptcy  law.  The  court 
said :  "The  solution  of  the  question  depends 
primarily  upon  the  Interpretation  of  subdivi- 
sions 'a'  and  'b,'  S  60,  of  the  law  of  July  1, 
1808  (30  Stat.  562,  c.  541  [U.  S.  Couip.  St  1901, 
p.  34451),  and  certain  related  sections.  Sub- 
division 'a'  of  section  60  Is  as  follows :  'Pre- 
ferred Creditors. — (a)  A  person  shall  be 
deemed  to  have  given  a  preference  If.  being 
Insolvent,  he  has  procured  or  suffered  a  Judg- 
ment to  be  entered  against  himself  In  favor 
of  any  person,  or  made  a  transfer  of  any  of 
bis  property,  and  the  effect  of  the  enforce- 
ment of  such  Judgment  or  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class.'  It  will 
be  oljserved  that  payments  in  money  are  not 
expressly  mentioned.  Transfers  of  property 
are.  and  one  of  the  contentions  of  appellants 
Is  that  by  'transfers  of  property'  payments 
In  money  are  not  Intended.  The  contention 
Is  easily  dIs]K>sed  of.  It  is  answered  by  the 
definitions  contained  In  section  1.  It  is 
there  provided  that  '  "transfer"  shall  include 
the  sale  and  every  other  and  different  mode 
of  disposing  of  or  parting  with  proi)erty  or 
the  possession  of  proptrty,  absolute  or  con- 


ditional, ae  a  payment,  pledge,  mortgage,  gift 
or  security.'  It  seems  necessarily  to  mean 
that  a  transfer  of  property  includes  the  giv- 
ing or  conveying  anything  of  value — anything 
which  has  debt-paying  or  debt-securing  pow- 
er. We  are  not  unaware  that  a  distinction 
between  money  and  other  property  Is  some- 
times made,  but  It  would  be  anomalous  In 
the  extreme  that  in  a  statute  which  is  con- 
cerned with  the  obligations  of  debtors  and  the 
prevention  of  preferences  to  creditors,  the 
readiest  and  most  potent  Instrumentality  to 
give  a  preference  should  have  been  omitted. 
Money  is  certainly  property,  whether  we 
regard  any  of  its  forms  or  any  of  its  theories. 
It  may  be  composed  of  a  precious  metal,  and 
hence  valuable  of  Itself,  gaining  little  or  no 
addition  of  value  from  the  attributes  which 
give  It  Its  ready  exchangeability  and  cur- 
rency. And  Its  other  forms  are  Immediately 
convertible  Into  the  same  precious  metal,  and 
even  without  such  conversion  have,  at  times, 
even  greater  •commercial  efficacy  than  it  It 
would  be  very  strange  Indeed  If  such  forms 
of  property,  with  all  their  sanctions  and  pow- 
ers, should  be  excluded  from  the  statute,  and 
the  representatives  of  private  debts  which  we 
denominate  by  the  general  term  'securities' 
should  be  included.  We  certainly  cannot  so 
declare  upon  one  meaning  of  the  word  'trans- 
fer,' If  the  word  itself  permitted  such  dec- 
laration, which  we  do  not  admit  the  defini- 
tion In  the  statute  forbids  it  Transfer'  is 
defined  to  be  not  only  the  sale  of  property, 
but  'every  other  mode  of  disposing  or  parting 
with  property.'  All  technicality  and  narrow- 
ness of  meaning  is  precluded.  The  word 
Is  used  In  Its  most  comprehensive  sense,  and 
is  intended  to  Include  every  means  and 
manner  by  which  property  can  pass  from 
the  ownership  and  possession  of  another, 
and  by  which  the  result  forbidden  by 
the  statute  may  be  accomplished — a  pref- 
erence enabling  a  creditor  'to  obtain  a  greater 
percentage  of  bis  debt  than  any  other  credit- 
ors of  the  same  class.' "  It  is  here  settled 
that  money  is  "property"  within  the  meaning 
of  the  bankruptcy  law,  and  that  a  payment 
of  money  Is  a  "transfer." 

In  Jaqulth  v.  Alden.  180  U.  S.  78.  23  Sup. 
Ct  649,  47  L.  Ed.  620.  the  same  court  put  Its 
own  construction  upon  the  holding  in  Plrie 
V.  Chicago  Title  &  Trust  Co.  After  reciting 
the  facts  In  that  case  the  court  said :  "The 
judgment  below  was  affirmed  by  this  court 
and  It  was  held  that  a  payment  of  money 
was  a  transfer  of  property,  and,  when  made 
on  an  antecedent  debt  by  an  Insolvent  was 
a  preference,  within  section  60a,  although 
the  creditor  was  Ignorant  of  the  Insolvency 
and  had  no  reasonable  cause  to  believe  that 
a  preference  was  Intended.  The  estate  of 
the  insolvent  as  it  existed  at  date  of  the  In- 
solvency was  diminished  by  the  payment,  and 
the  creditor  who  received  It  was  enabled  to 
obtain  a  greater  percentage  of  his  debt  than 
any  other  of  the  creditors  of  the  same  class." 
This  principle  Is  applicable  to  the  case  under 
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conslderatloii.  The  Bank  of  Laboma,  by  the 
transfer  of  the  $1,300  deposit  and  application 
of  said  sum  to  the  payment  of  the  debt  due 
from  the  bankrupt  to  the  bank,  was,  under 
the  rule  announced  above,  a  preference  with- 
in section  60a,  If  the  bavk  had  reasonable 
Sronnds  to  believe  that  Stretch  was  Insolvent 
at  the  time  of  the  transfer,  and  the  effect  of 
such  transfer  will  be  to  enable  the  bank  to 
obtain  a  greater  percentage  of  Its  debt  than 
any  other  creditors  of  the  same  class. 

In  Swarts  v.  Fourth  National  Bank,  117 
Fed.  1,  54  C.  C.  A.  587,  the  Circuit  Court  of 
Appeals,  speaking  by  Justice  Sanborn,  said: 
"The  plain  Intention  of  Congress  and  the  le- 
gal effect  of  the  paragraph  were  to  make 
«very  transfer  of  any  of  the  Insolvent's  prop- 
frty  by  means  of  which  a  larger  percentage 
would  be  paid  out  of  his  estate  to  any  cred- 
itor or  any  claim  than  every  other  creditor 
and  every  other  claim  of  the  same  class, 
would  receive  a  preference,  to  be  surrendered 
or  avoided  under  the  other  provisions  of  the 
statute.  The  meaning  and  effect  of  section 
flOa  are  the  same  as  though  It  declared  every 
transfer  of  his  property  by  an  insolvent  to 
be  a  preference  which  has  the  effect  to  en- 
able any  one  of  his  creditors  to  abtain  a 
greater  percentage  of  his  debt  out  of  the  prop- 
erty of  the  insolvent  'than  any  other  of  such 
creditors  of  the  same  class.'  The  test  of  a 
preference  tmder  the  act  Is  the  payment  out 
of  the  bankrupt's  property  of  a  larger  per- 
centage of  the  creditors'  claim  than  other 
creditors  of  the  same  class  receive,  and  not 
the  benefit  or  injury  to  the  creditor  prefer- 
red." 

When  the  result  of  the  transactions  has 
been  to  decrease  the  indebtedness  of  the  In- 
solvent to  one  creditor  at  the  expense  of  bis 
estate,  it  Is  a  preference.  In  re  Cblton 
Export  &  Import  Co.,  121  Fed.  663,  57  C.  C.  A. 
417 ;  In  re  Lyon  (D.  C.)  114  Fed.  326 ;  Living- 
ston V.  Helneman,  120  Fed.  786,  57  C.  C.  A. 
154;  In  re  Christensen  (D.  C.)  101  Fed.  802. 
These  cases  seem  to  settle  the  doctrine  that  a 
payment  of  money  constitutes  a  transfer,  and 
that,  If  the  effect  is  to  diminish  the  assets 
of  the  bankrupt  and  to  enable  the  creditor 
who  receives  the  transfer  to  obtain  a  greater 
per  cent,  of  bis  claim  than  other  creditors  of 
the  same  class,  then  such  transaction  is  a 
preferential  transfer.  The  primary  test, 
then,  is.  have  the  creditors  of  the  same  class 
been  deprived  of  anything  by  the  transfer? 
If  they  have  not,  It  must  follow  as  a  neces- 
sary result  that  the  transaction  Is  not  with- 
in the  denunciation  of  the  statute. 

Section  «8a  of  the  bankruptcy  act  (Act 
July  1.  1898,  c.  541,  30  Stat  565  [U.  S.  Comp. 
St  1901,  p.  3450])  Is  as  follows:  "In  all 
cases  of  mutual  debts  or  mutual  credits  be- 
tween the  estate  of  a  bankrupt  and  a  creditor, 
the  account  shall  be  stated  and  one  debt  shall 
be  set  off  against  the  other  and  tlie  balance 
only  shall  be  allowed  or  pold."  Under  this 
section  It  was  held  by  Mr.  Justice  Baker,  In 
Re  Myers  (D.  C.)  99  Fed.  691,  that  money  on 


deposit  In  a  bank  to  the  credit  of  a  bankrupt 
may  be  set  off  against  the  indebtedness  of  the 
bankrupt  to  the  bank  upon  promissory  notes, 
and  In  the  case  of  In  re  Little  (D.  C.)  110 
Fed.  621,  Mr.  Justice  Shiras  enunciated  the 
same  doctrine.  The  Supreme  Court  of  the 
United  States,  In  New  York  County  National 
Bank  v.  Massey,  192  U.  S.  138,  24  Sup.  Ct. 
199,  48  L.  Ed.  380,  in  construing  this  provision 
of  the  bankruptcy  act,  held  that  insolvents, 
by  depositing  money  in  a  bank  upon  an  open 
account  subject  to  check,  do  not  thereby 
make  a  transfer  of  property  amounting  to 
a  preference  which  will  deprive  the  bank  of 
Its  right  imder  section  68a  to  set  off  the 
amount  of  such  deposit  remaining  to  the  de- 
positor's credit  on  the  date  of  the  adjudica- 
tion In  bankruptcy,  and  to  prove  Its  claim 
against  the  bankrupt  estate  for  the  balance. 
It  must  be  conceded  that  these  decisions 
embrace  the  law  of  this  case.  The  Bank 
of  Laboma,  as  shown  by  the  averments  in 
the  petition,  loaned  to  Streich  the  sum  of 
$1,800,  and  Streich  executed  his  promissory 
note  to  the  bank  for  said  amount  The  bank 
gave  him  credit  on  deposit  account  for  the 
proceeds  of  the  loan.  The  bank  then  became 
his  debtor  to  the  amount  of  the  deposit  He 
became  the  debtor  to  the  bank  In  the  amount 
of  the  note.  The  deposit  was  subject  to 
check,  and  the  transcript  of  account  from  the 
bank's  books,  which  accompanies  the  peti- 
tion as  an  exhibit  shows  that  the  bank  paid 
out  on  bis  check  $500  of  the  deposit  before 
the  note  matured.  On  the  date  the  note 
fell  due  Streich  had  on  deposit  of  the  original 
sum  borrowed  $1,300,  and  the  bank  applied 
this  sum  on  bis  note,  and  gave  him  credit  for 
payment  of  that  sum,  and  charged  the  same 
to  him  on  the  account  The  deposit  In  the 
first  Instance  did  not  create  a  preference  in 
favor  of  the  bank,  for  the  reason  that  the 
bank  became  bis  debtor  for  the  full  amount 
of  the  deposit  His  available  assets  were  not 
diminished  by  the  deposit  In  the  bank,  and 
his  other  creditors  of  the  same  class  were  In 
as  good  a  position  as  they  were  before. 
These  mutual  transactions  brought  about  the 
exact  condition  mentioned  In  section  688,  a 
case  of  mutual  debts  and  mutual  credits  be- 
tween the  estate  of  the  bankrupt  and  the 
creditor,  and  after  the  adjudication  the  bank 
would  have  been  entitled  to  have  had  set  off 
the  amount  of  Stretch's  deposit  against  the 
amoimt  due  on  bis  note  to  the  bank,  and  the 
right  to  have  the  balance  allowed  against  the 
estate.  Then,  if  this  was  the  right  of  the 
bank  in  case  Streich  was  adjudicated  a  bank- 
rupt, has  It  put  itself  in  any  worse  position  by 
making  the  transfer  of  the  deposit  to  the  pay- 
ment of  Its  debt  before  the  adjudication  in 
bankruptcy?  Will  any  creditor  of  the  estate 
receive  a  less  percentage  of  his  claim  under 
present  conditions  than  he  would  have  re- 
ceived had  the  credit  or  set-off  been  allowed 
by  the  trustee  In  bankruptcy?  If  the  effect 
of  tills  transfer  by  the  bank  has  not  been  to 
enable  it  as  a  creditor  to  obtain  a  greater  per- 
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centage  of  Its  debt  than  any  other  creditors 
of  the  same  class,  then  such  transaction  does 
not  constitute  a  prefen-nce.  We  are  unable 
to  see  how,  by  doinR  itself  that  which  the 
law  requires  the  trustee  in  bankruptcy  to  do, 
the  bank  should  be  reijuired  to  lose  the  credit 
the  law  permits  It  to  have.  No  advantage 
has  been  acquired  by  the  bank,  and  no  de- 
triment has  resulted  to  the  other  creditors. 

In  order  for  the  petition  to  be  sufficient  to 
withstand  a  general  demurrer.  It  was  re- 
quired to  show  that.  If  the  transfer  of  the 
credit  by  the  bank  Is  penultted  to  stand,  the 
bank  will  receive  a  greater  percentage  of  Its 
debt  than  other  creditors  of  the  same  class. 
Schreyer  v.  Citizens*  National  Bank  (Snp.) 
77  N.  X.  Supp.  4»4. 

We  think  the  court  committed  no  error  In 
sustaining  the  demurrer  to  the  petition.  The 
Judgment  of  the  district  court  is  affirmed,  at 
the  costs  of  the  plaintiff  In  error.  All  the 
Justices  concur,  except  IRWIN,  J.,  who  pre- 
sided below,  not  sitting. 


MORRISON  et  al.  v.  ATKINSON  et  al. 
(Supreme  Court  of  Oklahoma.    Feb.  15,  190C.) 

Appeal  —  TiiEOBY    of    Case  —  Estoppel    to 

Change. 

Where  a  party  assumes  a  certain  posi- 
tion in  a  legal  proceeding,  and  succeeds  in  main- 
taining that  position,  he  may  not  thereafter, 
Kimply  because  hia  interests  have  changed,  as- 
sume a  contrary  position,  especially  if  it  be 
to  the  prejudice  of  the  party  who  has  ac- 
quiesced in  tlie  position  formerly  taken  by  him. 
Hence,  where  a  party  Bs.sumea  a  position  and 
asserts  a  legal  right  in  the  district  court,  and 
there  asks  the  benefit  of  that  position,  he  is 
estopped  from  denying  the  legality  of  that  po- 
sition on  appeal  to  the  Supreme  Court. 

[Kd.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Krror,  S8  3.")U1-3(J1G.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma 
County;  before  Justice  B.  F.  Burwell. 

Action  by  C.  E.  Atkinson  and  others 
against  A.  Morrison  and  J.  K.  Bailey.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

This  was  an  action  originally  brought  In 
the  probate  court  of  Oklahoma  (nunty,  from 
which  an  appeal  was  taken  by  the  plaintiff 
in  error  to  the  district  court  of  Oklahoma 
••ounty.  In  the  district  court,  tlie  plaintiff  in 
en-or  movetl  the  court  for  Judgment  In  favor 
of  the  plaintiff  In  error,  defendant  In  that 
court,  and  against  the  plaintiff,  for  the  reason 
that  the  plaintiff  has  not  compiled  with  rule 
30  of  that  court.  Rule  1!)  Is  as  follows:  "In 
appeal  cases,  which  under  the  statute  stand  | 
for  trial  at  a  term  of  court,  the  n])i)ellant 
shall  be  required  to  deposit  with  the  clerk  the  ; 
sum  of  $10.(10  and  the  appellee  the  sum  of  I 
$r».00  on  the  first  day  of  such  term  to  ai)ply  on 
<-ost8  accruing  In  the  district  court.  For 
failure  to  comply  with  this  rule,  the  court 
may  enter  either  a  defatilt,  or  an  order  dis- 


missing the  appeal  or  cause."  This  motioa 
coming  on  to  be  heard  by  the  court.  It  was 
found  by  the  court  that  the  appellant  bad 
not  made  the  deposit  required  by  rule  19,  and 
for  this  reason  the  appeal  was  dismissed,, 
to  which  the  defendant  excepted,  motion  to 
set  aside  the  Judgment  of  dismissal  was 
made,  overruled,  and  exc«ptlou8  saved,  and 
the  case  is  brought  here  for  review. 

Hays,  Thorp  &  Thorp,  for  plaintiffs  In 
error.  Shartel,  Keatou  &  Wells,  for  defend- 
ants in  error. 

IRWIN,  J.  (after  stating  the  facts).  But 
one  reason  is  assigned  as  grounds  for  revers- 
ing the  order  of  the  court  below,  to  wit: 
That  said  order  and  the  rule  of  said  court. 
requiring  that  in  appeal  cases  appellant  shall 
deposit  with  the  clerk  |10  to  apply  on  costs, 
and  authorizing  the  court  to  dismiss  the  ap- 
l)eal  upon  the  failure  of  appellant  to  make 
such  deposit,  are  Illegal  and  void.  The  rec- 
ord in  this  case  shows  that  In  the  district 
court  this  matter  came  up  for  hearing  ui>on 
the  motioa  of  the  plaintiff  in  error,  who  was 
the  defendant  in  that  court.  He  asks  the  en- 
forcement of  this  rule,  and  alleges  that  a  vio- 
lation of  this  rule  by  the  plaintiff  in  the 
court  bek>w,  defendant  in  error  here,  is  a 
sufficient  legal  cause  for  Judgment  in  bis 
favor.  Now  we  take  the  rule  to  be  that 
where  a  party  assumes  a  position  in  tbe- 
distrtct  coturt,  and  asks  for  relief  on  certain 
legal  grounds,  that  when  be  has  succeeded  in 
bringing  the  matter  before  the  court  upon  the 
theory  adopted  by  him,  and  upon  his  demand 
for  legal  relief,  that  he  is  estopped  from 
denying  that  such  position  is  correct,  or  that 
he  is  entitled  to  such  legal  relief,  on  appeal. 
In  this  case,  as  shown  on  page  24  of  tlie  rec- 
ord, the  plaintiffs  in  error  filed  in  the  court  l)e- 
low  on  October  25, 1904,  their  written  motion, 
asking  that  the  court  below  dismiss  the  cause- 
of  defendant  in  error,  because  he  had  failed 
to  make  the  deposit  required  by  rule  19. 
They  thus  expressly  asked  the  court  to  en- 
force that  rule,  and  to  hold  that  tlie  defend- 
ant In  error  had  not  compiled  with  it.  After- 
they  had  invoked  the  benefit  of  this  rule, 
and  had  had  a  hearing  tliereon,  and  it  was 
found  tliat  they  were  In  default  for  non- 
compliance with  this  rule,  and  their  cause 
was  defeated  by  the  very  rule  they  them- 
selves had  enforced,  they  now  desire  to 
be  heard  in  this  court  to  say  that  while- 
they  asked  the  enforc-ement  of  the  rule, 
they  now  deny  the  right  of  the  court  t«» 
make  such  a  rule.  We  take  the  true  rule 
to  l>e,  that  parties  are  restricted  on  apiienl 
to  the  theory  on  which  the  case  was  tried 
In  the  court  below,  2  Cent.  Dig,  col.  iriSO. 
i  1053.  "Where  parties  consent-  to  try  their 
cause  below  on  a  particular  theory  of  what 
the  law  of  the  case  is,  though  It  be  erroneous, 
they  cannot  complain  if  the  result  be  cor- 
rect according  to  that  theory."  Davis  v. 
Jacoby,  54  Minn.  144,  55  N.  W.  908. 
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Now,  wlM-n  they  asked  the  court  to  enforce 
that  rule,  they  iu  effect  said  that  the  rule 
WHS  a  valid  rule,  and  that  they  desired  the 
benefit  of  it.  The  matter  was  tried  In  the 
court  below  on  the  theory  that  rule  10 
fhould  be  enforced.  The  only  question  for 
the  court  to  determine  was,  who  was  In 
default  according  to  the  terms  of  that  rule. 
The  determination  of  the  court  was  uuqucs- 
tiouably  correct  if  the  rule  was  a  valid  one ; 
:tud  according  to  the  doctrine  laid  down  by 
the  Minnesota  Supreme  Court  in  the  case  of 
Davis  V.  Jacoby,  they  cannot  be  beard  to 
complain  that  the  rule  invoked  was  erro- 
neous, if  the  result  be  correct  according  to 
the  theory  they  adopted.  In  other  words, 
counsel  for  defendant  below,  in  their  motion 
for  Judgment,  alleged  that  said  rule  19  was 
legal,  and  pleaded  that  they  had  complied 
therewith,  and  that  plaintiff  below  bad  failed 
to  comply  with  the  requirements  thereof, 
and  for  that  reason  they  asked  that  judgment 
be  entered  in  said  cause  iu  favor  of  said 
defendant.  Hence  it  is  evident  that  the  po- 
sition now  taken  by  counsel  for  said  defend- 
ant is  inconsistent  with  the  position  which 
they  occupied  when  they  filed  and  urged 
said  motion  for  Judgment  for  noncompliance 
with  said  rule  19.  In  the  case  of  Wills  v. 
Kane,  2  Rraut,  Cas.  00,  the  Pennsylvania 
Supreme  Court  say:  "Where  a  man  alleges 
a  fact  In  a  court  of  Justice  for  bis  advantage, 
he  shall  not  be  allowed  to  contradict  it 
afterwards."  In  the  case  of  Fowler  v.  Stev- 
ens, 20  La.  Ann.  353,  the  Louisiana  Supreme 
Court  say:  "One  who  has  represented  himself 
in  his  own  pleading,  in  a  former  suit,  as  a 
partner  In  a  certain  firm,  is  estopped  from 
nfterwards  denying  it."  In  Davis  v.  Wakelee, 
l.W  r.  S.  (181,  In  the  opinion,  at  page  JiSft, 
1.%  Sup.  Ct.  .5.5.-,  at  page  .5.58  (.TO  Ij.  Kd.  578) 
Mr.  .Tnstice  Brown,  in  speaking  for  the  court, 
siiys:  "It  niny  be  laid  down  as  a  general 
proposition,  that,  where  a  party  assumes  a 
<-ei-tain  position  In  a  legal  proceeding,  and 
snocecds  in  niaintntning  that  position,  he 
may  not  thereafter,  simply  because  his  In- 
terests have  changed,  assume  a  contrary  posi- 
tion, especially  If  It  be  to  the  prejudice  of  the 
I>arty  who  has  acquiesced  in  tlic  position  for- 
merly taken  by  him."  And,  in  the  case  of 
Philiidelphia,  etc..  Railroad  v.  Howard,  13 
How.  :W,  14  L.  Kd.  157,  in  the  body  of 
the  opinion,  the  conrt  says:  "We  are  clearly 
of  opinion  that  the  defendant  cannot  be  heard 
to  say.  that  what  was  asserted  on  a  for- 
mer trial  was  false,  even  if  tlie  assertion  was 
made  by  mistake.  If  it  was  a  mistake,  of 
whl<-h  there  Is  no  evidence,  It  was  one  made 
by  defendant,  of  which  he  took  the  benefit, 
:uid  the  plaintiff  tlie  loss,  and  it  Is  too  late 
to  correct  it."  In  the  case  of  Rrtlirond  Com- 
pany V.  :^rcCiirthy,  fH5  U.  S.  2.58,  24  L.  Kd.  0'.«. 
it  appear!,  tlmt  defendant  proved  on  the  trial 
in  the  court  below  that  it  was  im]K)ssible  to 
forwsrd  certahi  cattle  on  Sunday,  for  wan( 
«>f  cars,  and  it  was  held  to  be  fairly  pre- 


sumed that  no  other  reason  was  given  for 
the  refusal  at  that  time;  and  that  the  rail- 
way company  could  not  In  this  court,  sot 
up  the  illegality  of  such  a  shipment  on  the 
Sabbath,  under  the  Sunday  law  of  West 
Virginia.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Swayne  says:  "Whore  a 
party  gives  a  reason  for  his  conduct  and 
decision  touching  anything  involved  iu  a  con- 
troversy, he  cannot,  after  litigation  has  be- 
gun, change  his  ground,  and  put  his  con- 
duct upon  another  and  a  different  considera- 
tion. He  is  not  permitted  thus  to  mend  his 
hold."  To  the  same  effect  are  Railroad  Co. 
v.  National  Bank,  102  TJ.  S.  14,  26  L.  Bd.  61; 
Daniels  v.  Tearney,  102  U.  S.  415,  421,  2(! 
U  Ed.  187;  Everett  r.  Saltus,  15  Wend.  (N. 
Y.)  474;  Holbrook  v.  Wight,  24  Wend.  (.\. 
Y.)  109,  35  Am.  Doc.  607;  Winter  v.  Colt,  7 
N.  Y.  288,  57  Am.  Dec.  522.  In  the  case  of 
Abbot  V.  Wilbur,  22  La.  Ann.  308,  the  cou»t 
says:  "It  is  contrary  to  the  first  principles 
of  justice  that  a  man  should  obtain  an 
advantage  over  his  adversary  by  asserting 
and  relying  upon  the  validity  of  a  Judgment 
against  himself,  and  in  a  subsequent  pro- 
ceeding uiwn  snch  Judgment,  claim  that  It 
was  rendered  without  personal  service  ut)on 
him.  Davis  may  possibly  have  been  mistaken 
In  his  conclusion  that  the  judgment  was 
valid,  but  he  is  conclusively  presumed  to 
know  the  law,  and  cannot  thus  speculate  upon 
his  possible  Ignorance  of  it.  He  obtained 
an  order  which  be  conld  only  have  obtained 
upon  the  theory  that  the  judgment  was 
valid  *  ♦  •  his  statement  that  It  was  In 
force  was  equivalent  to  a  waiver  of  service, 
a  consent  that  the  judgment  should  be  treat- 
ed as  binding  for  the  purposes  of  the  motion, 
and  he  Is  now  estopped  to  take  a  different 
position."  Ilenw,  in  this  case,  it  is  unneces- 
sary for  us  to  go  into  an  extended  discussion 
as  to  the  Inlicrent  right  of  the  court  to  make 
the  necessary  rules  and  regulations  to  facili- 
tate a  iiropcr  dis<'liarge  of  the  business  com- 
ing before  the  court,  because,  for  the  reasons 
herein  e.\|)ressed,  we  think  the  plaintiff  in 
error  Is  ostojipcd  from  asserting  the  invalid- 
ity of  the  rule,  after  having  invoked  its  aid 
in  the  court  below. 

The  dwision  of  the  district  court  is  there- 
fore allirnied,  at  tlie  costs  of  tlie  plaintiff 
In  error.  All  the  .Tustlces  concnrring,  e.xcept- 
ing  BITUWKLL,  J.,  wiio,  having  tried  the 
case  below,  took  no  part  in  this  decision. 


TERRITORY  ex  rcl.   IIUBBRLL  v.  DAME. 
(Supreme  Com-t  of  Now  Mexico.     2darch  2, 

iimm;.) 

1.    API'EAT.— DrSMISSAT.. 

Wlioii.  ppnfling  an  api)eal,  an  event  oc- 
curs witlioiit  faidt  of  ai)pi'llp<>  wliidi  roiidera  it 
imp<)ssii»ie  for  tlio  court,  sliould  its  de<'ision  t>e 
fuvoralile  tii  .ipiM-lliint,  to  grant  him  any  ef- 
fectual rflief  wlintcver,  tin-  court,  tipon  tlinr 
fact  being  brorght  to  its  knowledge,  will  not 
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proceed  to  fonnal  Jailgment,  but  will  dismiss 
the  appeal. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  SI  4456-44G1.] 

2.  Quo  Wabbanto— Possession  ot  OrFiCB. 

B7  instituting  proceedings  in  tlie  nature  of 
quo  warranto  the  claimant  of  an  office  con- 
clusiTcl;  admits  tliat  such  office  is  in  the  pos- 
session of  the  party  proceeded  against. 

3.  APPBAI/— DiSMTBSAI.. 

Where  a  litii^nnt.  claiming  to  b«  the  de 
facto  officer,  brings  an  action  purely  in  aid 
of  or  for  the  protection  of  his  possession  of  such 
office,  and,  pending  an  appeal  from  an  adverse 
decision  in  such  action,  surrenders  the  pos- 
session of  sacli  office  and  institutes  proceed- 
ings in  the  nature  of  quo  warranto,  the  court 
will  not  proceed  to  the  decision  of  such  appeal, 
but  will  dismiss  the  same. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bernalillo 
County ;  before  Justice  Ira  A.  Abbott 

Application  by  the  territory,  on  the  rela- 
tion of  Tliomas  S.  Hubbell,  for  a  writ  of 
mandamus  to  William  E.  Dame,  clerk  of 
the  district  court  Judgment  for  defendant, 
and  relator  appeals.    Dhsmlssed. 

This  is  a  mandamus  proceeding  brought 
September  6,  1905,  on  the  relation  of  Thom- 
as S.  Hubbell,  against  William  B.  Dame,  as 
clerk  of  the  district  court  of  the  second 
Judicial  district  of  New  Mexico.  The  in- 
formation sets  forth  that  relator  was  duly 
elected  sheriff  of  Bernalillo  county  at  the 
regular  1904  election;  that  he  duly  qnali- 
fled  as  such  and  entered  into  possession  of 
bis  office  and  upon  the  discbarge  of  the 
duties  thereof  on  January  1,  1905,  and  was 
at  the  time  of  the  filing  of  this  Informa- 
tion still  in  possession  of  the  office,  to- 
gether with  its  books,  papers,  property,  in- 
signia, and  rooms  in  the  county  courthouse, 
and  also  In  the  care  and  custody  of  the 
coimty  jail  and  the  prisoners  tbereln,  and 
was  otherwise  in  the  discbarge  of,  and 
ready,  willing,  and  otTering  to  discharge, 
the  duties  of  the  office  of  sheriff.  Relator 
further  avers  that  he  baa  never  resigned 
from  or  abandoned  the  said  office;  that  he 
is  still  alive,  and  still  claiming  the  right  to 
said  office,  and  is  still  discharging  the  du- 
ties thereof;  and  that  there  has  been  no 
vacancy  in  said  office  since  his  qualifying 
therein  on  the  date  above  named.  The  In- 
formation further  alleges  that  certain 
charges  of  official  misconduct  were  filed 
against  relator  with  the  Governor  of  New 
Mexico,  after  the  bearing  of  which  an 
order  was  made  by  the  Governor  removing 
bim  from  said  office  of  sheriff,  and  a  further 
order  was  made  appointing  one  Perfecto 
Armljo  to  fill  the  alleged  vacancy  thus 
created;  that  said  order  of  removal  was 
void  and  conferred  no  color  of  right  on 
said  Armljo;  that  the  said  Armljo  has  taken 
all  the  formal  steps  required  by  law  to 
qualify  as  sheriff,  including  the  giving  of 
bond,  and  is  assuming  to  discharge,  and 
claiming  the  right  to  exercise  and  discharge, 
th«  duties  and  receive  the  emoluments  of 


the  said  office  trader  tbe  pretended  commis- 
sion above  mentioned.    The  relator  further- 
alleges   that   It  is  the   duty    of   the   said 
Dame  as  clerk  to  Issue  and  deliver  to  him 
as  sheriff  tbe  Jury  venires  for  the  September. 
1005,  term  and  succeeding  terms  of  court, 
and  to  deliver,  also,  all  other  process  of  tbe 
court,  and  that  it  is  the  duty  of  relator  to 
serve  tbe  same  and  bis  privilege  to  receive 
all  fees  therefor.    It  is  further  alleged  that 
the  same  clerk,  claiming  to  act  under  the 
instructions  and  directions  of  tbe  presiding 
Judge  of  said  court,  has   refused  and  still 
refuses  to  deliver  to  relator  the  venires  for 
said  September,  1905,  term,  and  gives  out 
that  he  will  likewise  refuse  to  deliver  future- 
process  to  relator    as    such    sheriff,    and 
will  refuse  to  recognize  him  as  de  facto- 
sheriff,  but  will  deliver  tbe  same  to  the  said 
Perfecto  Armljo,  claiming  to  act  as  sheriff 
under  said  pretended  executive  appointment. 
Proceeding    upon   these   allegations,   relator 
prayed  an  alternative  writ  of  mandamuscom- 
mandlng  said  Dame  "forthwith  to  deliver 
the    said   Jury   venire   for   the   summoning 
of  grand  and  petit  Jurors  for  the  ensuing 
September  tom  of  the  said  court  to  this- 
relator,  and  also  commanding  him  to  de- 
liver all   other  process  issued  out  of  the- 
said  court,  requiring  service  by  the  sheriff 
of  the  said  county,  to  this  relator  to  he- 
served  by  him,  and  to  recognise  said  relator 
as  sheriff  de  facto."    The  alternative  writ 
was  allowed,  and  the  respondent  filed  what 
is  entitled  an  "answer,"  and  which  seta  up^ 
by   way    of   defense,   first,   that   upon   the- 
allegations   above  outlined  no  Issue  conld. 
be   formed   properly   triable   in  an   action 
of  mandamus;  second,  that  the  alternative- 
writ   indirectly  seeks  to  try  the  question, 
of  tiUe  to  office:  third,  that  relator  has  a- 
plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law,  and  the  facts  alleged, 
do  not  entitle  relator  to  tbe  relief  prayed. 
No  evidence  was  taken,  but,  tbe  court  tak> 
Ing  judicial  notice  that  the  said  Perfecto 
Armljo  had  presented  to  the  court  tbe  com- 
mission alleged  in  the  complaint,  signed  by 
the  Governor  of  New  Mexico,  appointing  bim 
as  sheriff,  and  being  Informed  by  the  plead- 
ings that  Armljo  had  duly  qualified  under 
said  commission,  made  findings  of  fact  to- 
the  effect,  first,  that  Armljo  was  tbe  prima 
facie  sheriff  of  said  county,  in  possession 
of  tbe  office,  and  entitled  to  discharge  the 
duties  thereof,  and  to  tbe  custody  and  pos- 
session  of   all    public   property,    until    his 
right  to  said  office  should  be  successfully 
assailed  in  quo  warranto,  or  other  appropri- 
ate proceeding;  second,  that  tbe  defendant 
clerk  derives  his  authority  from  tbe  court 
alone,  and  therefore  tbe  plaintiff  was  not 
entitled  to  a  peremptory  writ  of  manda- 
mus.   Tbe  alternative  writ  was  accordingly 
ordered  quashed,  and  the  cause  dismissed, 
from  which  decision  relator  firosecutea  ab. 
appeal  to  this  court,. 
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William  B.  Chllden,  A.  B.  McMlllen,  and 
E.  W.  DobsoD.  for  appellant  IfelU  B.  £^d 
and  Frank  w.  Clancy,  tor  appellee^ 

tope;  J.  (after  stating  the  case).  Upon 
tlie  8t:ite  of  facts  above  ontllned,  a  number 
of  qurations  are  argued  at  the  bar  and  In  the 
lirlcfs  of  counsel.  Among  these  are  whetlier 
the  I'Oiirt  b(>low  bad  the  power  upon  the 
IilendiiiSK,  and  aided  only  by  Jndldol  notice, 
to  iiuike  the  findings  of  fact  contained  In  the 
r(><-«>rd.  or,  indeed,  any  findings  at  all;  wheth- 
er the  Governor  of  New  Mexico  had  the  pow- 
er to  remove  the  relator  and  to  appoint  Ar- 
ml}o  in  bis  stead;  whether  the  clerk,  being 
an  arm  of  the  court  is  subject  to  mandamns; 
and  whether  a  court  will,  pending  a  dispute 
as  to  an  office.  Issue  mandamns  to  enforce 
recognition  of  the  de  facto  ofScer.  We  find 
it  unnecessary  to  decide  any  of  these  ques- 
tions, for  the  reason  that  even  were  tbey  to 
be  decided  as  contended  for  by  appellants, 
and  the  cause  reversed,  the  status  of  the  case 
has  been  so  changed,  pending  tbls  api)eal, 
that  it  would  be  impossible  upon  a  new  bear- 
ing to  grant  appellants  an  effectual  relief. 
No  rule  of  practice  Is  better  settled  than  that 
when,  pending  an  appeal,  an  event  occurs, 
witbotit  fault  of  appellee,  which  renders  it 
impossible  tor  the  court  should  its  decision 
be  favorable  to  the  appellant  to  grant  him 
any  effectual  relief  whatever,  the  court,  upon 
that  fact  being  brought  to  Its  knowledge,  will 
not  proceed  to  formal  Judgment  but  will 
dismiss  the  appeal.  Jones  v.  Montague,  194 
U.  S.  147,  24  Sup.  Ct  611,  48  L.  Ed.  813; 
Mills  ▼.  Green,  ISO  U.  S.  653,  IC  Sup.  Ct  132, 
40  U  Ed.  293;  Kimball  v.  Kimball.  174  V.  S. 
163.  18  Sup.  Ct.  638,  43  L..  Ed.  932;  Tennessee 
T.  Condon,  189  U.  8.  60,  23  Sup.  Ct  878,  47 
Ik  E^  TOO.  It  appears  from  the  records  of 
this  court  In  cause  1,133  and  the  arguments 
and  briefs  In  this  case  that  tbe  appellant 
Hubbell, .  taas  since  tbe  decision  below  in- 
stituted proceedings  la  the  nature  of  quo 
warranto  to  test  the  title  of  Armijo  to  tbe 
office  In  question.  The  underlying  theory  of 
sucb  a  suit  is  that  the  office  contended  for 
is  in  tbe  adverse  possession  of  tbe  party  pro- 
ceeded against  or,  In  other  words,  that  while 
the  relator,  moving  iu  such  suit,  considers 
blmself  tbe  de  Jure  officer,  bis  advnrsary  is 
tbe  de  facto  officer.  Such  a  suit  admits  tbe 
rein  tor  therein  to  be  out  of  office.  This  was 
distinctly  held  by  this  court  In  Conklln  v. 
Cunningham,  7  N.  M.  445,  38  Pac.  170,  where 
tbe  fact  that  Conklln  bad  instituted  quo  war- 
ranto against  Cunningham  was  held  to  be  a 
-conclusive  admission  that  Cunningham  was 
tbe  de  facto  officer  and  entitled  to  all  of  tbe 
rights  flowing  from  such  occupancy.  With 
tbe  law  as  thus  declared  in  Conklln  v.  Cun- 
ningham, we  have  no  dispute,  nor  apparently 
baa  appellant:  for  In  his  petition  in  the  pro- 
blbitloa  case  (So.  1,112,  85  Pac.  47C)  he  dis- 
tinctly avers  that  "he  cannot  Institute  pro- 
ceedings In  quo  warranto  without  abandoning 
Ills  tsaid  office  and  waiving  bis  rights  aa  de 


facto  dieriff."  We  de«n  It  snfllcieiit,  there- 
fore, to  point  out  that  by  instituting  qno 
warranto  appellant  has  abandoned  the  posse*- 
aloa  of  the  office,  and  has  surrendered  any 
point  of  vantage  he  might  have  as  de  facto 
sheriff.  Were  the  cause  reversed,  there  could 
be  no  effectual  relief  granted  him.  Certain- 
ly tbe  clerk  could  not  be  ordered  to  deliver 
to  him  the  venires  for  tbe  September,  1805, 
term  of  coort  for  the  time  for  the  service 
of  these  has  long  since  expired.  Neither 
could  the  clerk  be  ordered  to  deliver  to  him 
future  process  requiring  service  by  tbe  sher- 
iff's office,  for  tbe  reason  that  he  is  confess- 
edly no  longer  in  possession  of  that  office, 
or  its  books  or  paraphernalia.  How,  for  ex- 
ample, could  commitments  for  prisoners  be 
attended  to  by  relator,  when  the  Jail  to  which 
tbey  are  to  be  committed  is  In  tbe  hands  of 
another?  Indeed,  the  whole  theory  upon 
wbich  this  suit  is  predicated  is  that  the 
relator,  Hubbell,  as  de  facto  officer,  Is  en- 
titled to  be  maintained  in  tbe  possession  of 
the  office  by  mandamus.  Tbe  gist  of  the 
contention  Is,  not  that  he  is  entitled  to  pros- 
ecute these  proceedings  as  tbe  de  Jure  officer, 
for  that  question  is  confessedly  one  for  quo 
warranto,  but  tbat  he  is  the  de  facto  officer 
in  full  possession  of  the  office.  When,  there- 
fore, as  admitted  by  bis  filing  quo  warranto, 
relator  surrendered  tbe  office  and  ceased  to 
be  tbe  officer  de  facto,  tbe  whole  basis  of  bis 
several  contentions  slipped  away  from  bim 
and,  even  upon  bis  own  argument  left  no 
foundation  upon  which  the  court  upon  a 
reversal  of  the  case,  could  grant  him  any  re- 
lief. His  election  to  abandon  the  possession 
of  tbe  office  and  to  proceed  by  quo  warranto 
was,  to  again  quote  his  own  language,  a 
waiver  of  "his  rights  as  de  facto  sheriff." 
Feeling,  therefore,  tbat  a  reversal  of  this  case 
could  result  In  no  substantial  relief  to  re- 
lator, for  tbe  reason  that  tbe  changed  status 
of  the  matter  has  left  the  case  where  a  de 
termination  of  tbe  questions  involved  would 
be  a  mere  moot  decision  by  this  court,  we  are 
of  opinion  that  the  appeal  should  be  dis- 
missed. 

By  this  direction  given  the  matter  we  do 
not  desire  to  be  understood  as  receding  from 
the  views  expressed  in  Albright  v.  Territory 
(N.  M.)  78  Pac.  719,  wherein  we  declined  to 
dismiss  an  appeal,  where  the  term  of  office 
had  expired  pending  such  appeal,  upon  the 
ground  that  In  quo  warranto  the  proceeding 
was  one  involving  more  than  the  mere  right 
to  hold  the  office.  In  the  present  case  we  do 
not  conceive  that  either  the  findings  of  the 
court  of  wbich  complaint  is  made,  or  tbe 
Judgment  quashing  tbe  writ  will  be  of  the 
slightest  relevancy  upon  any  proceeding  di- 
rectly involving  the  title  to  tbe  office  in  con- 
troversy. Tbe  present  disposition  of  tbe 
matter,  therefore,  does  not  leave  tbe  appel- 
lant bnnlened  with  any  adjudication  tbat 
will  offect  the  quo  warranto  proceeding  to 
which  he  has  taken  recourse. 

The  appeal  is  accordlusly  dlamlsaad 
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Mir>LS,  C.  J.,  and  McFIE,  and  MANX,  JJ., 
concur.  ABBOTT,  J.,  Having  tried  the  case 
below,  did  not  participate  In  tills  decision. 


Hl'BBEIJi   r.  ABBOTT.   District   Judge. 

(Supreme  Court  of  Xew  Mexico.    March  2, 
1900.) 

Application  by  Tbouias  8.  Hubbell  for  Tvrlt 
of  prohibition  to  Ira  A.  Abbott,  Judge  of  the 
Second  judicial  district.     Writ  denied. 

William  B.  Chllders  and  A.  B.  McMillen 
(E.  W.  Dobson.  on  the  brief),  for  relator. 
Nelll  B.  Field  (F.  W.  Clancy,  on  the  brief), 
for  respondent. 

MILI,S,  C.  J.  This  is  a  proceeding  In 
•which  the  relator  obtained  from  Hon.  Ed- 
ward A.  Maun,  .Associate  Justice  of  the 
Supreme  Court  of  the  territory  of  Xew 
Mexico,  and  judge  of  the  Sixth  judicial 
district  thereof,  a  preliminary  writ  of  pro- 
hibition returnable  on  the  flrst  day  of  the 
jiresent  term  of  this  court,  to  wit.  January 
3.  190G,  against  Hon.  Ira  A.  .\bbott,  Indivld- 
nally  and  as  judge  of  the  Second  judicial 
district  and  of  the  district  court  of  the 
county  of  Bernalillo,  territory  of  New 
Mexico.  The  facts  of  tlie  case  are  stated 
concisely  in  the  brief  filed  by  the  attorneys 
of  the  respondent,  and  we  adopt  their  state- 
ment as  that  of  the  court.  It  reads:  "The 
writ  was  based  upon  two  affidavits  of  the 
relator,  in  which  were  set  forth  certain 
orders,  made  and  entered  by  the  respondent 
in  his  official  capacity,  which  were  alleged 
to  be  in  excess  of  the  jurisdiction  of  the 
court  over  which  the  respondent  presides,  as 
well  as  the  reasons  upon  which  relator  re- 
lied to  establish  the  illegality  of  the  acts  of 
respondent.  While  tliese  affidavits,  together 
with  the  exhibits  attached  to  them,  are  quite 
voluminous,  it  Is  only  necessar.v,  for  the  pur- 
pose of  tills  brief,  to  say  that  they  charge 
that  the  relator  had  been  removed  from  office 
by  the  Governor  of  the  territory  and  that  one 
Perfecto  Arniijo  had  been  appointed  and 
commissioned  by  the  Governor  in  his  place 
and  stead;  that  the  relator  denied  the  power 
of  the  Governor  to  remove  him  and  to  ap- 
point said  Arniijo,  and  denied  that  the  com- 
mission of  the  Governor  and  Armljo's  quall- 
flcation  thereunder  were  eflfectual.  and  claim- 
ed that  Arniijo  could  not  be  recognized  as 
sheriff  of  tlie  county  of  Bernalillo  until  such 
time  as  he  should  by  a  proceeding  in  quo 
warranto  establish  the  validity  of  his  ap- 
pointment and  commission.  Relator  affirm- 
ed that  the  respondent  was  proccMling  to  de- 
teriniiie  the  question  of  title  to  the  office  of 
sheriff  of  Bernalillo  county  and  to  adjudge 
that  Arinijo  was,  and  the  relator  was  not. 
invested  with  a  valid  title  thereto  at  a  time 
when  there  was  no  proceeding  pending  be- 
fore the  court  over  which  respondent  pre- 
sides. It  will  be  observed  that  the  two  af- 
fidavits narrate  as  facts  no  more  than  the 


proceedings  before  the  Govertior,  the  action 
of  Armljo  thereunder,  and  the  orders  of  the 
district  conrt  thereon,  and  that  all  else  con- 
tained In  the  affidavits  are  mere  statements 
of  conclusions  of  law.  It  does  appear,  how- 
ever, that  at  the  time  of  the  granting  of  the 
writ  the  relator  was  in  jail,  and  that  no  other 
proceedings  were  contemplated,  except  to 
continue  him  in  jail  until  he  complied  with 
the  order  of  the  court"  The  preKminary 
writ  was  duly  served  upon  the  respondent 
on  the  7th  day  of  Octoljer,  1905. 

The  respondent  filed  a  motion  to  quash  the 
writ,  the  motion  containing  nine  grounds,  as 
follows:  "(1)  It  apiiears  from  the  reconl 
that  the  orders  in  the  writ  of  prohibition 
contained  refer  only  to  matters  or  acts  al- 
ready performed  at  the  time  the  writ  was 
allowed.  (2)  It  appears  from  the  record 
that,  at  the  time  said  writ  was  allowed,  the 
said  district  court  had  disposed  of  the  mat- 
ters referred  to  in  said  writ,  so  that  nothing 
remained  to  be  done,  and  therefore  there 
was  nothing  upon  which  the  writ  of  prohibi- 
tion could  oi)erate.  (3)  It  appeal's  from  the 
record  that,  at  the  time  the  writ  was  allow- 
ed, no  act  was  threatened  or  contemplated  in 
the  direction  of  passing  upon  or  determining 
the  rights  Of  said  Perfecto  Armljo  to  the 
office  of  sheriff  of  Bernalillo  county.  (4)  It 
appears  from  the  record  that,  at  the  time 
the  writ  was  allowed,  no  further  act  was 
threatened  or  contemplated  in  the  direction 
of  ordering,  or  enforcing  any  order,  tliat  the 
said  Thomas  S.  Hubbell  should  deliver  to  the 
said  Perfecto  Armljo  possession  of  the  coun- 
ty jail,  or  of  the  prisoners  tliereln  confine<l. 
or  of  a  room  in  tlie  courthouse  of  Bernalillo 
county,  or  of  tlie  re<.'ord8  and  paraphernallft 
of  the  office  of  sheriff;  everything  uecessjiry 
to  that  end  having  already  been  performed. 
(5)  The  writ  seelcs  to  prohibit  a  court  of  gen- 
eral jurisdiction  from  punishing  disobedience 
to  Its  orders  as  a  contempt,  (fl)  It  appears 
from  the  record  that,  at  tlie  time  the  said 
writ  was  allowed,  the  said  Thomas  S.  Hub- 
bell was  confined  In  the  jail  of  Bernalillo 
county  for  contempt  of  the  authority  of  said 
district  court  In  having  disobeyed  the  order 
of  said  court  sought  to  be  prohibited,  and 
his  remedy  to  obtain  release  from  such  Im- 
prisonment, if  unlawful,  was  by  writ  of 
liabeas  corpus,  and  not  by  writ  of  prohibi 
tioii.  (7)  It  Is  Imiwsslble  for  this  court  to 
grant  said  Hubbell  any  effectual  relief  in 
this  case.  (8)  It  appears  from  the  records 
of  this  court  in  the  case  of  Thomas  S.  Hub- 
Ix'll,  appellant,  against  Perfecto  Armijo.  that 
said  Hubliell,  by  the  institution  of  a  procee<l- 
ing  in  the  nature  of  a  quo  warranto,  admit- 
ted that  he  had  been  deprived  of  the  posses- 
sion of  the  office  of  sheriff  of  Bernalillo  coun- 
t}',  and  tliat  it  was  in  said  Perfecto  Armijo. 
(0)  The  writ  was  allowed  ex  parte,  without 
notice  to  respondent  or  opportunity  for  any 
hearing  on  tlie  application."  ITpou  this  mo- 
tion to  quash,  the  hearing  was  had  by  this 
court  on  January-  23,  lOOG. 
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For  tbe  reasons  Indicated  In  the  opinion  of 
the  court  In  Hubbell  v.  Dame,  Clerk  (this 
day  decided)  85  Pac.  473.  we  are  of  opinion 
that  the  writ  of  prohibition  should  be  quash- 
ed, upon  the  ground  that,  even  if  made  ab- 
80lote,  it  would  afford  no  effectual  relief  to 
the  relator,  Hubbell.  The  proceedings  dis- 
close that  the  writ  was  applied  for  because 
of  two  supposed  emergencies:  First,  that 
the  jndge  of  the  Second  Judicial  district  was 
proceeding,  notwithstanding  the  alleged  fact 
that  Hubbell  wa.s  In  full  possession  of  the 
office  of  sheriff  as  at  least  the  de  facto  in- 
cumbent thereof,  to  require  the  clerk  to  de- 
llrer  and  to  continue  to  deliver  all  process 
for  service  to  one  Perfeeto  Armljo,  a  rival 
claimant  to  the  office;  and,  second,  that  said 
Judge  had,  ex  parte  and  without  notice  or 
proceedings  filed  to  that  end,  made  an  order 
requiring  the  relator  to  yield  up  the  posses- 
sion of  the  office  of  sheriff,  its  books, 
parapbemalia,  and  Jail,  to  Armljo,  and  upon 
relator's  failure  to  comply  therewith  had 
committed  him  for  contempt.  As  pointed 
ont  in  the  case  first  above  mentioned,  how- 
ever, the  status  of  the  case  has  entirely 
changed  pending  this  proceeding.  Hubliell 
is  no  longer  in  possession  of  the  office.  He 
has,  we  are  informed  by  the  argument  at  the 
bar,  compiled  with  the  order  of  the  court  as 
to  the  possession  of  the  office  and  Its  acces- 
sories, and  has  delivered  it  up  to  Armijo. 
He  has,  we  are  likewise  informed  by  the 
argument  at  bar,  been  released  from  the  im- 
prisonment imposed  for  contempt.  We  can, 
therefore,  see  no  utility  in  the  perpetuation 
of  a  writ  whose  only  objects  are  to  secure 
writs  for  service  which,  if  delivered  to  him 
could  no  longer  be  sen'ed;  to  restrain  the 
enforcement  of  an  order  which  be  has  al- 
ready obeyed;  to  avoid  an  imprisonment 
from  which  he  has  already  been  released. 

The  preliminary  Avrit  of  prohibition  here- 
tofore allowed  is  accordingly  quashed. 

McPIE,  PARKER,  and  POPE,  JJ..  concur. 
MANN  and  ABBOTT,  JJ.,  took  no  part  In 
this  decision. 


HUBBEI^L  V.  ARMIJO. 

(Supreme  Court  of  N<»w  Mexico.    March  2, 
190C.) 

Appeal  from  District  Court,  Berualillo 
County ;  before  Justice  Ira  A.  Abbott. 

Bill  by  Thomas  S.  Ilubl>ell  against  Per- 
feeto Armijo.  Demurrer  to  the  complniut 
sustnined.  and  plaintiff  appeals.    Dismissed. 

W.  B.  Childers,  A.  B.  McMillen,  and  E.  W. 
Dobson,  for  appellant.  Neill  B.  Field,  for 
appellee. 

PARKER,  J.  Appellant  brought  a  bill  for 
injunction  against  appellee  to  restrain  him 
from  interfering  with  appellant  In  the  dis- 
charge of  his  duties  as  sheriff  of  Berualillo 
county.  Appellee  answered,  setting  up  his 
commission  from  the  Governor,  bis  qualifi- 


cation, and  claimed  to  be  in  possession  of 
the  office.  A  demurrer  was  Interposed  to 
the  answer,  overruled  as  to  that,  but  car- 
ried beck  to  the  complaint  and  sustained  as 
to  the  latter.  Appellant  electing  to  stand 
upon  his  bill  of  complaint,  the  same  wns  dis- 
missed for  want  of  jurisdiction.  Subse- 
quently, as  appears  from  the  briefs  of  coun- 
sel, appellant  abandoned  his  possession  of 
the  office  and  brought  quo  warranto  proceed- 
ings to  try  the  title  thereto.  This  brings 
the  case  within  the  doctrine  stated  In  Huli- 
bell  V.  Dame  (decided  at  this  term)  85 
Pac.  473,  and  It  will  be  disposed  of  in  the 
same  way  as  that  case  and  for  the  same  rea- 
sons. Willie  that  was  a  mandamus  proceed- 
ing, and  this  is  a  proceeding  for  Injunctlou. 
the  principle  involved  is  tiie  same  in  each 
case,  and  this  court  is  not  in  position  to 
award  appellant  any  effectual  relief. 
The  appeal  is  dismissed. 

MILLS,  C.  J.,  and  POPE,  McFIE,  and 
MANX,  JJ.,  concur.  ABBOTT,  J.,  having 
tried  the  case  below,  did  not  participate  in 
this  decision. 


SCRIBXER   V.   MEADE. 
(Supreme  Court  of  Arizona.    March  30,  190G.) 

TBUSTS  —  CONSTBUCTIVE  TBUSTS  —  BBEACH  OF 
AGREEMENT   AS  TO  PURCirASE. 

In  an  action  to  have  defendant  declared  a 
trustee  for  plaintiff  of  certain  real  estate,  it 
appeared  that  the  parties  had  agreed  to  pur- 
chase the  real  estate,  each  to  have  a  half  in- 
terest. That  plaintlfr  had  on  deposit  with  de- 
fendant a  snm  of  money,  and  told  defendant 
that  pajmient  for  plaintiff's  share  could  be  made 
from  such  funds,  but  it  did  not  ai)pear  that 
defendant  ever  agreed  to  so  use  the  money. 
Defendant  purchased,  taking  title  in  his  own 
name,  and  paying  the  full  purchase  price  from 
his  own  funds.  Subsequently,  the  defendant: 
offered  to  deed  plaintiK  a  Iialf  interest,  but 
plaintiff  did  not  accept  the  deed.  Thereafter 
plaintiff  sent  defendant  a  check  sufficient  to 
make  the  snm  in  defendant's  hands  equal  half 
what  had  been  paid  for  the  land,  and  demanded 
a  deed.  Held,  that  the  facts  did  not  sliow  de- 
fendant a  constructive  trustee. 

Appeal  from  District  Court,  Cochise  Coun- 
ty ;  Thomas  Armstrong,  Jr.,  Judge  pro  tem. 

Action  by  William  K.  Meade  against  M.  D. 
Scribner.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

William  K.  Meade  brought  this  action, 
seeking  to  have  the  defendant,  M.  D.  Scrib- 
ner, declared  to  be  a  trustee  for  the  plaintiff 
of  an  undivided  one-balf  interest  in  certain 
real  estate.  The  complaint  alleged  that  the 
title  to  the  property  in  question,  being  in  one 
Bently  W.  Warren,  as  trustee,  the  said  War- 
ren sold  the  property  for  the  sum  of  $1,500 
to  the  plaintiff  and  the  defendant,  and  by 
deed  conveyed  the  same  to  the  defendant  in 
fee;  that  the  plaintiff  and  defendant  paid 
for  the  property  In  equal  shares,  to  wit: 
$750  each ;  that  the  title  was  for  convenience 
taken  In  the  name  of  the  defendant  ui)on  the 
express  understanding  and  express  agreement 
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•of  the  defendant  that  He  would  on  demand 
■convey  one  equal  undivided  half  thereof  to 
the  plalntltf,  aud  that  the  defendant,  though 
■often  requested,  has  refused  and  still  refuses, 
to  perform  his  said  agreement.  The  plaintiff 
prayed  that  the  defendant  be  decreed  to  be 
•such  trustee,  and  be  required  to  execute  and 
deliver  to  the  plaintiff  a  deed  for  one-half 
■of  the  premises.  The  answer  was  a  general 
denial  of  all  the  facts  alleged  In  the  com- 
plaint. The  court  found  that  prior  to  April 
1,  1902,  Warren  was  trustee  of  the  property ; 
that  prior  and  subsequent  to  such  date  the 
■defendant  was  iu  possession  of  a  considerable 
-sum  of  money  belonging  to  the  plaintiff,  and 
acted  as  the  plaintiff's  agent  in  the  disburse- 
ment of  the  same:  that  prior  to  such  date 
the  plaintiff  asked  the  defeudnut,  as  agent 
■of  the  plaintiff,  to  purchase  an  undivided  half 
interest  in  the  property  for  the  plaintiff,  and 
to  pay  therefor  out  of  the  money  of  plaintiff 
then  in  defendant's  hnnds  aw  agent  of  the 
plaintiff,  there  being  there  sufficient  money 
for  such  puriiose,  and  to  take  the  title  In 
defendant's  name,  and  that  at  that  time  the 
plaintiff  directed  the  defendant  to  make  the 
said  purchase:  that  pursuant  to  such  direc- 
tion of  the  plaintiff,  and  acting  as  plalntlfTs 
agent  as  to  half  of  su(;h  property,  the  de- 
fendant purchased  the  proiierty  and  took 
the  title  In  his  own  name,  one-half  thereof 
In  his  own  behalf,  and  one-half  on  behalf  of 
the  plaintiff,  as  his  agent,  and  that  the  plain- 
tiff directed  the  defendant  to  use  for  the  pur- 
chase price  of  his  half  of  the  proi)erty  money 
of  the  plaintiff  Iu  the  defeudsint's  hands  as 
agent ;  that  on  an  accounting  had  between  the 
parties  on  Reiiteniber  '>,  liK»;!.  of  the  money 
held  by  defendant  as  agent  of  the  plaintiff, 
defendant  informed  the  plaintiff  that  he  hud 
not  applie<l  the  money  of  tlit>  i>laintiff  In  pay- 
ment of  the  half  Interest  In  the  property  as 
dlrcct(>d;  that  It  further  appearing  upon  such 
accounting  that  the  sum  then  In  defendant's 
hnnds  as  agent  of  the  i)Ialntlff  was  not  suf- 
ficient to  pay  for  the  plaintiff's  one-half  In- 
terest In  the  property,  but  that  there  was  a 
balance  due  the  defendant,  the  plaintiff  of- 
fwed  then  to  make  good  such  balance,  aud 
sent  defendant  a  che<-k  therefor,  which  de- 
fendant returned  to  ))lnlutiff:  that  prior  to 
the  commencement  of  tlie  action.  |)laintiff,  at 
a  time  when  lie  had  In  defendant's  hands 
applicable  thereto  snfllcient  funds  to  pay  the 
full  agreed  i)nrchiise  ))rice  therefor,  duly  de- 
manded of  the  defendant  that  defendant  oxe- 
<'nte  to  him  a  deed  for  an  undivided  half  In- 
terest In  the  property. 

The  court  found,  as  conclusions  of  law,  that 
the  defendant  purchased  a  half  interest  In 
the  propert.v  for  and  on  behalf  of  the  plain- 
tiff, and  acting  as  his  agent,  and  that  the 
<lefendant  Is  now  estopped  from  denying  that 
he  made  payment  therefor  out  of  the  plain- 
tiffs money  and  thus  defeat  ]ilalntlff's  right 
thereto ;  that  the  defendant  took  title  to  half 
of   the  property   as   agent   of   the  plaintiff. 


and  holds  the  same  in  trust  for  the  plaintiff, 
and  that  as  there  la  not  now  sufficleaat  funds 
of  the  plaintiff  In  defendant's  hands  to  fully 
reimburse  defendant  for  plaintiff's  share  of 
the  purchase  price,  plaintiff  ought,  in  equity 
and  good  conscience,  to  pay  to  the  defendant 
the  balance  sufficient  to  complete  such  pur- 
chase price,  to  wit,  I38G.54;  and  that  upon 
deposit  thereof  with  the  clerk,  the  defendant 
be  required  to  execute  a  deed  to  the  plain- 
tiff for  an  undivided  half  of  the  premises. 
The  Judgment  followed  the  conclusions  reach- 
ed by  the  court.  From  such  judgment,  and 
the  denial  of  a  motion  for  a  new  trial,  the 
defendant  has  appealed. 

W.  P.  Miller  and  Eugene  S.  Ives,  for  ap- 
pellant. Flonnlgan  &  Flannlgan,  Thos.  F. 
Svilson,  aud  Klugan  &  Wright,  for  appellee. 

KENT,  C.  3.  (after  making  the  foregoing 
statement).  The  complaint  in  the  action  al- 
leged a  payment  by  the  plaintiff  of  his  half 
of  the  purcliase  price  of  the  property,  and 
an  express  agreement  on  the  part  of  the  de- 
fendant to  convey  to  the  plaintiff  a  half  In- 
terest therein.  Neither  the  evidence  taken  in 
the  case,  nor  the  findings  of  the  court  support 
the  allegations  of  the  complaint  in  this 
regard ;  nor  do  facts  appear  in  the  record  or 
In  the  findings  of  the  court  which  show 
such  representations,  acts,  or  conduct  In  re- 
gard to  the  premises  as  would  Justify  the 
application  of  the  doctrine  of  equitable  es- 
toppel. The  trial  court  seems  to  have  ap- 
plied either  the  doctrine  of  equitable  estopjiel. 
or  to  have  concluded  that,  by  the  action  of 
the  parties  and  the  i)rpuilses  the  defendant, 
as  the  agent  of  the  iilnlntiff.  was  impressed 
with  a  constrnctlve  tv-.^«t  In  favor  of  the 
idaintlff,  his  jiriiii  ipiil.  This  latter  theory  Is 
the  one  on  whidi  the  apiiellee  seeks  to  ui>- 
hold  the  judgniriit  in  this  court. 

There  Is  no  substantial  conflict  In  the  evi- 
dence. Stating  it  as  favoraiily  as  pos.slble 
for  the  plaintiff,  it  apiiears  that  Meade  and 
Scrlbner  were  old  friends  living  together  in 
the  same  house,  and  had  bad  various  busi- 
ness transactions  together.  Meade  had  on 
deposit  with  Scribner  some  $5,000,  against 
which  Meade  drew  from  time  to  time,  Scrib- 
ner acting  as  Sleade's  banker  In  this  regard. 
The  property  In  question  belonged  to  Meade's 
wife,  being  held  In  trust  by  Warren.  Scrib- 
ner, who  was  the  lessee  of  the  property, 
had  held  an  option  to  purchase  the  proi>- 
orty.  The  property  was  offered  to  Scribner 
by  Warren,  the  trustee,  for  $1,500.  Scribner 
and  Meade  had  several  conversations  about 
a  prospective  purchase  of  the  property  and 
Its  value,  and  It  was  agreed  l)etween  them 
that  the  property  should  be  purchased  for 
?l,.")0O.  Each  to  have  a  half  Intere.^t.  At 
that  time  Meade  had  on  deposit  with  Scrib- 
ner, about  $4,000.  and  Meade  told  Scribner 
that  he  could  pay  for  his  (Meade's)  half 
luterest  out  of  the  funds  in  his  hands.    There 
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Is  no  evidence  that  Scrlbner  ever  agreed 
so  to  use  Meade's  money.  Scrlbner  pur- 
chased the  property  for  $1,500,  taking  the 
title  in  his  own  name,  but  paying  the  full 
purchase  price  himself,  and  not  any  part 
thereof  with  Meade's  money.  Scrlbner  took 
the  deed  in  bis  own  name,  and  after  its  re- 
ceipt told  Meade  thereof,  and  offered  to 
deed  Meade  a  half  interest.  Meade  asked, 
however,  to  have  the  matter  remain  In  abey- 
ance, and  did  not  accept  the  deed,  and 
no  deed  was  ever  given  him.  At  this  time 
Meade  and  Scrlbner  were  friendly,  and  it 
is  apparent  that  up  to  this  time  Scrlbner 
Intended,  in  making  the  purchase,  to  allow 
Meade  a  half  interest  therein.  Matters 
were  allowed  to  remain  in  this  state  for  a 
year  and  a  half,  Scrlbner  being  in  posses- 
sion of  the  property  and  expending  money 
thereon.  Differences  having  then  arisen  be- 
tween them  a  settlement  of  Meade's  money 
account  in  Scribner's  hands  was  had,  when 
Meade  learned,  as  be  claims  for  the  first 
time,  that  Scrlbner  had  not  used  any  of 
Meade's  money  in  the  purchase  of  the  prop- 
erty. On  such  settlement  It  appeared,  how- 
ever, that  Meade  bad  checked  against  the 
fnnd  In  Scribner's  hands  nntll  it  was  re- 
duced below  the  sum  of  $7.tO,  which  was 
half  of  the  purchase  price.  Meade  thereupon 
sent  Scrlbner  a  check  for  the  balance,  sufiB- 
dent  to  make  the  sum  In  Scribner's  hands 
equal  the  amount  of  $750,  and  demanded  a 
deed  to  a  half  interest  In  the  property. 
Scrlbner  returned  the  check  and  gave  no 
deed.  Meade  then  brought  this  action.  Upon 
snch  a  state  of  facts,  was  the  district  court 
right  in  its  conclusion,  that  Scrlbner  in  his 
purchase  of  the  property  acted  as  Meade's 
agmt  as  to  the  purchase  of  one-half  thereof, 
and  that  as  to  such  half  Meade  was  entitled 
to  a  conveyance  thereof  upon  his  payment 
Into  court  for  Scribner's  benefit  a  sum  suffi- 
cient to  cover  half  of  the  purchase  price? 
It  is  ai>parent  that  there  is  a  wide  variance 
between  the  pleadings  and  the  proof.  The 
complaint  alleges  a  payment  by  Mende  of 
half  of  the  purchase  price,  and  an  express 
agreement  on  Scribner's  part  to  take  the  title 
in  his  own  name  and  to  convey  to  Meade  a 
half  interest.  The  proof  shows,  looking  at  it 
In  the  most  favorable  light  to  Meade,  that 
there  was  an  agreement  between  Mende  and 
Scribner  that  each  should  have  a  half  inter- 
est, and  that  Scrlbner  should  deed  such  half 
to  Meade,  but  that  Meade  paid  no  part  of  the 
purchase  price.  It  is  clear  from  the  evidence 
and  the  findings  of  the  court,  that  there  can 
be  no  recovery  upon  the  theory  of  an  express 
trust.  It  l9  also  clear  that  there  can  be  no 
recovery  upon  the  theory  of  a  resulting  trust; 
for  in  order  for  such  a  trust  to  arise  uix>n  a 
purchase,  It  is  indispensable  that  the  pay- 
ment should  have  been  made  by  the  benefl- 
cai7,  or  that  un  absolute  obligation  to  pay 
should  have  been  incurred  by  him  as  a  part 
of  the  original  transaction  of  purchase,  at  or 


before  the  time  of  the  conveyance.  2  Pome- 
roy's  Eq.  Juris,  par.  1037;  In  re  Stanger, 
(D.  0.)  35  Fed.  23»;  Woodside  v.  Hewel 
(Cal.)  42  Pac.  152.  The  appellee  claims, 
however,  that  a  constructive  trust  has  been 
imposed;  his  contention  being  that  where 
It  appears  that  an  agent  employed  by  his 
principal  to  negotiate  for  the  purchase  of 
land  purchases  In  his  own  name  and  with 
his  own  money ;  the  transaction,  on  account 
of  the  circumstances,  will  be  held  to  be 
impressed  with  reasons  of  equity  and  Justice 
with  a  constructive  trust  In  favor  of  the 
principal. 

If  we  could  ignore  the  fact  that  the  plead- 
ings raise  no  such  issue,  and  that  upon  the 
evidence  the  relation  of  Scribner  was  rather 
that  of  a  bailee  holding  his  funds  subject  to 
Meade's  orders,  than  that  of  an  agent  to 
purchase  or  negotiate  a  purchase  for  Meade, 
we  still  do  not  think  that  a  constructive 
trust  could  be  held  to  be  impressed.  As 
said  by  Mr.  Pomeroy,  such  trusts  "Include 
all  those  Instances  where  a  trust  Is  raised 
by  the  doctrines  of  eciulty  for  the  purpose 
of  working  out  justice  In  the  most  efficient 
manner,  where  there  la  no  Intention  of 
the  parties  to  create  such  a  relation,  and 
in  most  cases  contrary  to  the  intention 
of  the  one  holding  the  legal  title,  and 
where  there  is  no  express  Implied  written 
or  verbal  declaration  of  the  trust  •  •  • 
They  ai-e  often  termed  trusts  in  invitum, 
and  this  phrase  furnishes  a  criterion  gen- 
erally accurate  and  sufficient  for  determin- 
ing what  trusts  are  truly  'constructive.'  An 
exhaustive  analysis  would  show,  I  think, 
that  all  instances  of  constructive  trusts, 
properly  so  called,  may  be  referred  to  what 
equity  denominates  fraud,  either  actual  or 
constructive,  as  an  essential  element  and  as 
their  final  source."  2  I'omeroy's  Bq.  Juris. 
8  1044.  One  form  of  such  constructive  trust 
ex  maleftcio  Is  where  a  person  obtains  the 
title  to  land  by  means  of  an  intentional  false 
verbal  promise  to  convey  to  a  third  person, 
and  having  tiius  fraudulently  obtained  the 
property  retains  it  Equity  regards  such 
person  as  holding  it  charged  with  a  con- 
structive trust  The  trust  in  such  a  case 
arises  wholly  from  the  fraud,  and  is  in  most 
jurisdictions  expressly  excluded  from  the 
operation  of  the  statue  of  frauds.  2  Pome- 
roy's  Eq.  Juris.  $  1055. 

In  all  such  cases,  however,  as  pointed  out. 
fra»id  actual  or  constructive  must  be  found. 
Not  only  is  the  eomplniut  here  lacking  in 
any  allegation  sufficient  to  cover  such  claim, 
but  there  is  no  finding  of  the  trial  court  of 
actual  fraud,  or  of  such  facts  as  would  show 
constructive  fraud,  and  the  evidence  does 
not  support  such  claim.  At  l)e.st  the  facts 
disclose  a  mere  verbal  promise  to  purchase 
and  convey,  and  a  subsequent  refusal.  This 
is  not  sufficient  to  impose  sucli  trust. 
Furthermore,  such  a  promise,  not  being  in 
writing,  Is  not  enforceable  under  our  statute 


Digitized  by 


Google 


480 


85  PACIFIC  REPORTER. 


(Ariz. 


of  frauds.  Spencer  v.  Lawton,  14  R.  I.  494. 
To  quote  again  from  Mr.  Ponieroy:  "The 
foregoing  cases  sliould  be  carefully  distin- 
guished from  those  in  which  there  is  a  mere 
verbal  promise  to  pvirehase  and  convey  land. 
In  order  that  the  doctrine  of  trusts  ex  male- 
flcio  with  respect  to  land  may  be  enforced 
under  any  circumstances,  there  must  be 
something  more  Uian  a  mere  verbal  promise, 
however  uniquovocal,  otherwise  the  statute 
of  frauds  would  be  virtually  abrogated: 
there  must  be  an  element  of  positive  fraud 
accompanying  the  promise,  and  by  means  of 
which  the  acquisition  of  the  legal  title  is 
wrongfully  consummated.  Equity  does  not 
pretend  to  enforce  verbal  promises  in  the 
face  of  the  statute;  it  endeavors  to  prevent 
and  punish  fraud  by  taking  from  the  wrong- 
doer the  fruits  of  his  deceit,  and  It  accom- 
plishes this  object  by  Its  beneficial  and  far- 
roMching  doctrine  of  constructive  trusts." 

The  case  of  Dnnphy  v.  Ryan,  110  U.  S. 
491.  0  Snp.  Ct.  4S«.  20  L.  Ed.  703,  Is  a  case 
almost  identical  with  the  case  the  appellee 
seeks  to  make  upon  the  evidence,  and  the 
lindings  of  the  trial  court.  There,  however, 
mider  a  similar  agreement  as  is  contended  is 
In  the  case  before  us,  the  defendant  by 
ci'oss-complaiut  sought  to  compel  the  plain- 
tiff to  take  a  deed  to  the  property  he  had 
purchased,  the  converse  of  the  case  at  bar, 
where  the  plaintiff  seeks  to  obtain  such  deed. 
The  court  there  held  that  the  general  denial 
of  the  making  of  the  contract  alleged  was 
sufficient  to  let  In  the  defense  of  the  statute 
of  frauds;  that  such  a  contract  was  clearly 
within  the  statute,  it  being  simply  a  verbal 
aKi-eenient  to  convey  land  for  a  certain  con- 
sideration; that  a  contract  so  void  by  the 
statute  could  not  be  enforced  directly  or  col- 
laterally; that  the  fact  that  the  purchaser 
was  acting  as  the  agent  of  tlie  plaintiff,  as 
well  as  for  himself,  did  not  avail  to  take  the 
case  out  from  the  operation  of  the  statute 
the  suit  being  based  upon,  and  brought  to  en- 
force, the  void  contract;  that  the  contract 
being  void  under  the  statute,  there  was  no 
obligation  upon  the  plaintiff  to  accept  the 
<1eed  tendered  to  him,  or  to  pay  any  part  of 
the  purchase  money;  that  the  case,  neitlier  In 
the  averments  nor  in  the  prayer,  was  one 
for  equitable  relief,  and  that  the  mere  breach 
of  a  verbal  promise  for  the  purchase  of  the 
lands  would  not  Justify  the  interference  of  a 
(•onrt  of  equity,  there  being  no  fraud  In  sucii 
refusal.  The  case  fully  meets  the  conten- 
tions of  the  appellee,  and  Is  conclusive  of  this 
ajocal. 

We  think  that  the  trial  court  In  the  find- 
ings made  by  it  went  outside  of  the  Issues 
raise<l  by  the  pleadings,  and  furthermore, 
that  upon  the  findings  as  made  by  it,  and  up- 
on the  evidence,  the  trial  court  was  in  error 
in  its  conclusions  that  the  defendant  held  a 
half  interest  In  the  property  in  trust  for  the 
plaintiff,  which  he  was  obligated  to  convey 
to  him. 


The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded  for  a  new 
ti-lal. 

SLOAN,    CAMPBELL,    and    NAVE,    JJ 
concur. 


IVES  V.  SANGUINETTL 
(Supreme  Court  of  Arizona.    March  .30,  1906.) 

1.  ASSIONME.NTS  FOK   BENEFIT  OF  CbEDITOBS— 

Trists— Contkacts—Payment  OP  Debts. 

Defpndant  HKroed  to  sp!1  to  plaintiff  a  hay 

crop  harvested  on  certain  randies  belonginR  to 

defendant's  wife,   the   proceeds   to   be   applied 

to   certain  debts   of   defendant  and   his   wife; 

glnintiCt  agrooing  to  account  to  defendant  for  the 
alance.  Held,  that  such  agreement  created  a 
mere  trust  of  such  proceeds,  in  which  the  cred- 
itors had  no  vested  interest,  and  that  it  was  not 
an  assignment  for  the  beneUt  of  creditors. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Pig.  Assignments  for  Benefit  of  Creditors, 
«S  5,  6.1 

2.  Trusts— Alteration— A OBBnsMENT  of  Par- 
ties. 

Such  agreement  was  subject  to  alteration 
or  abrogation  by  tlie  parties  to  the  extent  of 
eliminating  from  Its  provisions  the  paj-mont  of 
any  money  to  any  of  the  creditors  named  there- 
in at  any  time. 

3.  Assignments— Effect. 

Wliere  creditors  acquired  no  vested  rights 
under  a  trust  of  the  proceeds  of  certain  hay 
sold  by  their  debtor  to  which  such  creditors 
were  not  parties,  an  assignment  of  whatever 
rights  they  had  under  such  agreement  to  the 
dol)tor  did  not  confer  on  him  a  right  of  action 
against  the  buyer. 

4.  HrSBAND    AND    WlFE— WIFE'S    PROPERTT— 

Sale— Actions. 

Where  a  husband  sold  bay  cut  from  land 
belonging  lo  bis  wife  under  an  agreement  with 
the  buyer  to  pay  a  portion  of  the  proceeds  to 
the  creditors  of  Ixjth  hnsband  and  wife,  the 
buyer's  failure  to  conform  to  such  agreement 
gave  rise  to  a  cause  of  action  to  compel  him  to 
account,  maintainable  by  the  husband  and  wife 
jointly,  and  not  by  the  husband  nlonc. 

5.  Set-Off  and  Counterclaim— Joint  Debt. 

A  joint  debt  cannot  be  pleaded  as  a  set-off 
or  counterclaim  by  one  of  two  joint  creditors 
in  a  suit  brought  by  tlic  debtor  agniust  such 
joint  creditor  alone  on  his  individual  debt. 

Appeal  from  District  Court,  Tuma  County ; 
before  Justice  Campbell. 

Action  by  E.  F.  Sanguiuettl  against  Eugene 
S.  Ives.  From  a  Judgment  sustaining  a  de- 
murrer to  the  counterclaim,  defendant  ap- 
peals.   Atfirmed. 

Marcus  A.  Smith  and  W.  E.  Parker,  for 
appellant.  Peter  T.  Itobertson  and  Thomas 
Armstrong,  Jr.,  for  appellee. 

SLOAN,  J.  The  appellee,  K.  F.  Sangutn- 
etti,  brought  suit  In  the  district  court  of 
Yuma  county  against  appellant,  Eugene  S. 
Ives,  to  recover  upon  two  several  checks  ag- 
gregating $125,  one  being  in  the  sum  of  |100, 
and  the  other  in  the  sum  of  $2.5.  The  ap- 
pellant In  his  answer  admitted  the  indebted- 
ness sued  upon,  but  pleaded  a  counterclaim 
wherein  he  alleged  that  on  or  about  the  1st 
day  of  April,  1890,  he  and  his  wife,  Annie  W. 
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Ives,  entered  Into  a  certain  contract  with  the 
appellee  In  which  they  agreed  to  aell  to  ap- 
pellee the  hay  crop  to  be  grown  during  the 
year  1899  on  certain  farms,  belonging  to 
said  Annie  W.  Ires,  upon  the  terms  that  ap- 
I)ellee  was  to  pay  to  the  appellant  and  his 
said  wife  ?o.50  per  ton  for  all  the  hay  deliver- 
ed under  the  contract,  and  the  balance  that 
might  be  realized  from  the  sale  of  said  hay 
to  be  disbursed  by  said  appellee  as  follows: 
First,  the  sum  of  $750  was  to  be  paid  to  one 
J.  \V.  Dorrington  upon  a  promissory  note  held 
by  him  against  appellant  and  his  said  wife; 
second,  the  sum  of  $3.9r)8,  with  interest,  was 
to  be  paid  on  a  promissory  note  given  by 
Ives  and  his  wife  to  Gandolfo  and  Sanguin- 
etti,  and  the  sum  of  $550.50  to  be  paid  to  one 
F.  L.  Ewing,  and  credited  upon  another  prom- 
issory note  of  appellant  and  bis  said  wife; 
third,  after  the  payment  of  the  aforesaid 
claims  appellee  was  to  pay  the  sum  of  $372.50 
to  said  J.  W.  Dorrington,  with  interest; 
fourth,  any  residue  remaining  in  the  bands 
of  api>ellee  after  all  the  said  claims  were 
paid  was  to  be  paid  to  appellant  and  his  said 
wife.  The  counterclaim  further  alleged  that 
under  said  agreement  510  tons  of  hay  were 
delivered  to  appellee  which  were  sold  by  ap- 
pellee for  a  sum  not  less  than  $.),000;  that 
appellee  failed  to  pay  to  appellant  or  to 
Ewing  or  Gandolfo  any  sum  whatever  on  ac- 
count of  the  notes  mentioned  In  the  agree- 
ment :  that  prior  to  the  commencement  of  the 
action  Ewing  assigned  his  interest  in  said 
agreement  to  appellant,  and  that  Gandolfo 
also  assigned  his  Interest  and  claim  against 
SanguinettI  under  said  agreement  to  appel- 
lant; that  the  notes  mentioned  in  the  agree- 
ment had  become  due  and  payable  long  prior 
to  the  commencement  of  this  action;  that 
Gandolfo  and  Sanguinetti,  mentioned  in  the 
agreement,  prior  to  the  assignment  of  Gan- 
dolfo's  interest  therein  to  appellant,  had  dls- 
8olve<l  partnership ;  this  Interest  it  is  allied, 
upon  information  and  belief,  to  have  been 
two-thirds  of  any  interest  which  the  firm  of 
Gandolfo  and  Sanguinetti  wei*e  entitled  to  In 
the  proceeds  of  the  sale  of  the  hay  under 
said  agreement.  It  Is  further  alleged  In  the 
counterclaim  that  appellee  had  received  from 
the  proceeds  of  the  sale  of  tlie  hay  a  sum 
more  than  ."^025  In  e.xcesa  of  the  amount  agreed 
by  him  to  be  paid  to  the  said  appellant  and 
bis  wife  in  and  by  the  terms  of  said  agree- 
ment :  and  that  appellee  became,  under  the 
agreement,  indebted  to  Dorrington  In  the 
amount  of  $783.50;  that  after  deducting  from 
the  said  $."),000,  received  by  appellee  from  the 
proceeds  of  the  sale  of  the  hay,  $2,805.  said 
sum  being  $5.50  for  each  ton  of  hay  delivered 
to  and  sold  by  appellee,  and  de<lucting  the  fur- 
ther snm  of  $78.'?..50,  due  Dorrington  under  the 
agreement,  there  remained  the  sum  of 
$t.411..")<i;  that,  of  the  latter  sum,  by  reason 
of  the  assignments  made  to  appellant  hy 
Ewing  and  Gandolfo  of  their  interests  in  the 
proceeds  of  the  sale  of  the  hay  under  the 
agreement,  appellant  became  entitled  to  the 
85  P.— 31 


Bom  of  $998.50,  lielng,  as  alleged,  the  propor- 
tionate amount  which  would,  under  the  agree- 
ment, have  been  due  to  Ewing  and  Gandolfo 
had  no  assignment  been  made  by  them  of 
their  interests.  The  counterclaim  prayed 
for  judgment  against  appellee  for  said  sum 
of  $998.50,  less  the  amount  sued  for  by  ai>pel- 
lant.  To  this  counterclaim  appellee  demurred 
upon  the  grounds:  First,  that  there  was  a 
defect  of  parties;  second,  that  It  failed  to 
state  facts  sufficient  to  constitute  a  counter- 
claim; third,  that  it  failed  to  constitute 
facts  sufficient  to  constitute  a  defense,  and 
cause  of  action  against  appellee.  The  demur- 
rer was  sustained  by  the  court,  and  judgment 
rendered  for  the  appellee  for  the  amount 
sued  for.  From  the  order  sustaining  the  de- 
murrer, and  from  the  judgment,  this  appeal 
is  taken. 

In  considering  the  ruling  of  the  court  In 
sustaining  the  demurrer  to  the  counterclaim 
the  first  inquiry  must  be  to  ascertain  the  ex- 
act nature  of  the  agreement  between  Ives  and 
his  wife  and  SanguinettI.  Upon  Its  face, 
primarily  It  was  an  agreement  to  sell  the  hay 
crop  to  be  grown  and  harvested  on  certain 
ranches  belonging  to  the  wife  of  the  appel- 
lant; secondarily  It  was  an  agreement  be- 
tween the  parties  regarding  the  disposition 
of  the  proceeds  to  be  derived  from  such  sale. 
A  trust  arose  by  virtue  of  the  agreement  that 
SanguinettI  should  devote  a  part  of  the  pro- 
ceeds to  the  payment  of  certain  debts  owed 
by  Ives  and  his  wife  evidenced  in  part  by 
their  promissory  notes.  In  no  sense  can  the 
agreement,  either  at  common  law  or  under  the 
statute,  be  construed  as  an  assignment  for 
the  benefit  of  creditors.  The  parties  to  the 
agreement  could,  at  any  time,  have  abrogated 
It  or  changed  Its  terms  to  the  extent  of 
eliminating  from  its  provisions  the  payment 
of  any  money  to  any  of  the  creditors  named. 
The  trust  was  not  such  an  one  as  conferred 
any  vested  right  upon  any  of  the  creditors 
named  in  the  agreement  who  were  not  parties 
thereto.  In  so  far  as  the  agreement  read, 
the  provisions  thereof  having  reference  to  the 
payment  of  certain  debts  were  for  the  con- 
venience merely  of  appellant  and  his  wife. 
Certainly,  nothing  appears  In  the  agreement, 
nor  is  any  fact  alleged  In  the  comiterclalm, 
from  which  it  can  be  inferred  that  the  cred- 
itors named  had  any  vested  Interest  in  the 
trust  funds  held  by  SanguinettI.  The  bene- 
ficiaries under  the  trust  wore  Ives  and  his 
wife.  None  of  the  creditors,  therefore,  had 
a  right  of  action  against  SanguinettI  upon  the 
agreement,  and  no  assignment  of  any  as- 
sumed interest  therein  caiTled  with  It  such  a 
right  of  action.  Appellant,  therefore,  by  tak- 
ing an  assignment  from  Ewing  and  Gandolfo 
of  their  assumed  Interests  In  the  agreement, 
did  not  acquire  thereby  any  right  of  action 
which  he  could  enforce  against  SanguinettI, 
either  in  this  suit  or  in  one  which  he  might 
bring  against  the  latter.  Whatever  may  be 
Sanguinettl's  liability  upon  an  accounting, 
that  liability  continues,  notwithstanding  the 
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assignment,  one  enforceable  by  appellant  and 
his  wife  Jointly,  and  not  by  appellant  individ- 
ually. By  the  terms  of  the  agreement  It 
appears  that  the  hay  sold  was  the  separate 
property  of  Mrs.  Ives.  She  had  rights,  there- 
fore, under  the  agreement,  which  could  not  be 
litigated  in  this  action.  A  Joint  indebtedness 
cannot  be  pleaded  as  a  set-off  or  counter- 
claim by  one  of  two  Joint  creditors  In  a  suit 
brought  by  the  debtor  against  the  former 
alone  upon  his  individual  debt.  It  does  not 
appear  that  Mrs.  Ives  has  assigned  her  inter- 
est In  the  proceeds  of  the  hay  to  appellant. 
For  the  reasons  given  the  appellant  cannot, 
In  this  action,  require  an  accounting  by  San- 
gulnettl  or  recover  Judgment  against  him  for 
any  amount  which  may  be  due  appellant  and 
his  wife  Jointly  under  the  contract. 

We  hold,  therefore,  that  the  demurrer  was 
properly  sustained,  and  the  judgment  of  the 
court  will  therefore  be  affirmed. 

DOAN  and  NAVE,  JJ.,  concur. 


YOUNG  V.  TERRITORY. 
(Supreme  Court  of  Arizona.    March  30.  1906.) 

1.  Apsaut,t  and  Battery— Punishment. 

I'nder  Pen.  Code.  S  208.  prcscribinR  tbe 
punisbment  for  assault  as  either  a  fine  in  any 
sum  not  exceeding  ?300,  or  imprisonment  for  a 
term  not  exceeding  three  months,  a  Judgment 
imposing  both  a  fine  and  an  imprisonment  is 
irregular. 

[Ed.  Note. — For  cases  in  point,  spe  vol.  4, 
Cent.  Dig.  Assault  and  Battery,  g  170.] 

2.  Same. 

Under  Pen.  Code.  S  208.  prescribing  as 
puni'shment  for  the  crime  of  assault,  either  a 
fine  in  any  sum  not  excpeding  $.S00,  or  iraprison- 
ment  for  a  terra  not  excpeding  three  months : 
and  section  1013,  providing  that  a  judgment 
imposing  a  fine  may  direct  that  defendant  be 
imprisoned  until  the  fine  be  satisfied,  specifying 
the  extent  of  the  Imprisonment,  which  must  not 
exceed  one  day  for  each  dollar  of  the  fine,  a 
judgment  on  conviction  for  assault,  sentencing 
defendant  to  pay  a  fine  of  $.300,  and,  in  case 
of  nonpayment  of  the  fine  immediately  after 
judgment,  to  be  imprisoned  for  300  days,  failed 
to  impose  the  imprisonment  as  the  method  of 
satisfying  the  fine  under  the  provisions  of  said 
section  101.'?,  and  was  irregular  as  imposing 
both  a  fine  and  an  imprisonment. 

3.  Same— Excessive  Term. 

The  judgment  was  also  irregular  under  said 
Pen.  Code,  §  208,  as  imposing  a  term  of  im- 
prisonment  exceeding   three   months. 

Appeal  from  District  Court,  Graham  Coun- 
ty;   before  Justice  Eugene  A.  Tucker. 

George  Young  was  convicted  of  assault, 
and  appeals.    Judgment  modified. 

W.  K.  Dial,  for  appellant.  E.  S.  Oark, 
Atty.  Gen.,  for  the  Territory 

SLOAN,  J.  The  appellant.  In  the  district 
court  of  Graham  county,  was  convicted  of 
the  crime  of  assault.  He  was  sentenced  by 
the  court  to  pay  a  fine  of  $.300,  and  in  case 
the  defendant  should  not  pay  the  fine  im- 
mediately after  Judgment  to  be  Imprisoned 


In  the  county  Jail  for  300  days.  The  appeal 
is  from  this  Judgment 

Tbe  punishment  prescribed  for  the  crime 
of  assault  is  either  a  fine  in  any  sum  not 
exceeding  $300  or  imprisonment  In  Jail  for 
a  term  not  exceeding  three  months.  Sec- 
tion 208,  Pen.  Code.  The  Judgment  is  Ir- 
regular, in  that  It  imposes  both  a  fine  and 
an  imprisonment,  and  for  the  further  rea- 
son that  the  term  of  Imprisonment  imposed 
exceeds  three  months.  A  Judgment  Impos- 
ing a  flue  may  direct  that  the  defendant  be 
imprisoned  until  the  fine  be  satisfied,  speci- 
fying the  extent  of  the  Imprisonment,  which 
must  not  exceed  one  day  for  each  dollar  of 
the  fine.  Section  1013,  Id.  If  the  Intent  of 
the  court  was  to  Impose  the  imprisonment 
as  a  method  of  satisfying  the  fine  under  the 
provisions  of  the  latter  section  of  the  Penal 
Code,  such  Intent  Is  not  expressed  In  the 
Judgment  and  cannot,  therefore,  be  given 
effect. 

The  Judgment  la  modified  by  eliminating 
all  reference  to  the  Imprisonment  which 
leaves  In  full  force  and  effect  the  fine  of 
?300. 

KENT.  C.  J.,  and  DOAN,  CAMPBELL, 
and  NAVE,  JJ.,  concur. 


EPPERSON   v.    CROZIER. 

(Supreme  Court  of  Arizona.    March  30,  1906.) 

Sales  —  BiLi,  of  Sale  —  Acknowledomekt— 
Necessity. 

Under  Acts  1897,  p.  28,  No.  6.  i  57,  de- 
claring that  upon  the  sale  of  horses  or  cattle 
the  delivery  shall  be  accompanied  by  a  written 
bill  of  sale  signed  and  acknowledged  by  the 
seller,  and  that  upon  the  trial  of  any  persou 
charged  with  theft  of  any  such  animal  the 
possession  of  the  animal  by  the  accused  with- 
out his  having  such  a  bill  of  sale  shall  be 
prima  facie  evidence  that  the  possession  is  il- 
legal, and  section  5.5,  declaring  that  no  person 
shall,  in  originally  branding  animals  make  use 
of  more  than  one  brand,  provided  that  any  per- 
son may  own  or  possess  animals  in  manv 
marks  and  brands,  the  same  having  been  ac- 
quired by  purchase  and  that  bills  of  sale  in 
writing  properly  acknowledged  by  the  previous 
owner,  shall  be  sufiicient  evidence  of  such  pur- 
chase, etc.,  a  bill  of  sale  of  cattle  is  not  by 
reason  of  being  unacknowledged,  inadmissible 
in  evidence  in  action  for  conversion  of  the 
cattle. 

Appeal  from  District  Court,  Mohave  Coun- 
ty ;  l)efore  Justice  Sloan. 

Action  by  William  Epperson  against  John 
W.  Crozler  to  recover  damages  for  the  con- 
version of  mares  and  colts.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed and  remanded. 

E.  M.  Sanford,  for  appellant.  Hemdon  & 
Norris,  for  appellee. 

NAVE,  J.  The  appellant,  William  Epper- 
son, brought  suit  in  the  district  court  of  Mo- 
have county  to  recover  $2,500  alleged  to 
be  the  value  of  mares  and  colts  purchased 
by  plaintiff  from  defendant  on  April  2,  1901, 
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and  "nnlawfully  converted  and  dlsi^oaed  ot, 
to  his  own  use,  by  defendant"  In  April,  1903, 
while  atlll  In  defendant's  possession. 

The  first  assignment  of  error  Is  that  the 
conrt  erred  In  rejecting  a  paper  offered  In 
evidence  by  plaintiff,  purporting  to  be  a 
bin  of  sale  dated  April  2,  1001,  signed  by 
defendant,  whereby  defendant  sold  to  plain- 
tiff "all  mares  branded  'DR'  on  left  hip  and 
all  sucking  colts  for  the  snm  of  $200,"  pnr- 
cbaser  "agreeing  to  take  them  all  oft  the 
range  within  six  months  from  date."  This 
Instrument  was  not  acknowledged ;  and  was 
objected  to  by  defendant  upon  that  ground 
alone.  Tbe  objection  was  sustained.  Act 
No.  6,  p.  9,  of  the  Legislature  of  1807.  was 
In  effect  at  tbe  time  of  the  execution  of  this 
bin  of  sale.  Section  57  (page  28)  thereof 
provides  as  follows:  "Upon  tbe  sale,  aliena- 
tion, or  transfer  of  any  horses,  mules,  asses, 
or  neat  cattle  by  any  person  in  this  terri- 
tory, the  actual  delivery  of  such  animals 
sball  be  accompanied  by  a  written  bill  of 
sale  from  the  vendor  or  tbe  party  selling 
to  the  party  purchasing,  giving  the  num- 
ber, kind,  marks  and  brand  of  each  animal 
sold  and  delivered,  which  bill  of  sale  shall 
be  signed  by  the  party  glvln?  the  same,  and 
shall  be  acknowledged  by  him  as  bis  act 
and  deed  before  some  officer  authorized  un- 
der the  laws  of  tbe  territory  to  take  acknowl- 
edgment of  deed  of  conveyance;  and  upon 
the  trial  of  any  person  charged  with  tbe 
theft,  unlawful  possession,  handling,  driv- 
ing or  killing  of  any  such  animal  as  Is  men- 
tioned in  this  section,  the  possession  of  such 
animal  by  the  accused  without  his  having 
a  duly  written  and  acknowledged  bill  of 
sale  therefor,  such  as  Is  required  by  th» 
provisions  of  this  section,  shall  be  prima  facie 
evidence  against  tbe  accused  that  such  pos> 
aeaslon  was  Illegal;  •  •  •"  Section  55 
(page  27)  of  the  same  act  Is  as  follows: 
"No  person  owning  or  claiming  shall  in 
originally  marking  or  branding  horses,  mules, 
asses,  or  neat  cattle,  make  use  of  or  keep  up 
more  than  one  mark  or  brand;  provided, 
that  any  person  may  own  or  possess  such 
animals  In  many  marks  and  brands,  tbe 
same  having  been  by  hlra  acquired  by  pur- 
chase or  any  other  lawful  manner,  and  bills 
of  sale  In  writing,  properly  acknowledged  by 
the  previous  owner  or  owners  of  the  animal 
or  animals  having  such  brands,  or  from  tbe 
heirs,  executors,  administrators,  or  legal  re- 
presentatives of  such  owner  or  owners,  shall 
be  sufficient  evidence  of  such  purchase. 
•  •  • "  The  penalty  of  being  prima  fade 
a  thief  is  attached  to  one  who  purchases  and 
takes  possession  of  animals  enumerated  in 
the  act  without  having  a  bill  of  sale  comply- 
ing in  all  respects  with  the  requirements  of 
the  act;  and  a  bill  of  sale  complying  with 
the  act  carries  with  It  proof  of  its  execution, 
nnd  Is  made  "sufficient  evidence"  of  such 
sale ;  but  that  a  bill  of  sale  of  such  animals 
must  be  acknowledged,  nnd  otherwise  must 
comply   wltli   the  provisions  of  section   57 


supra.  In  order  that  It  may  be  admissible  as 
evidence  of  a  sale,  is  not  expressly  prescrlb!- 
ed.  Such  a  rale  of  evidence  should  not  be 
based  upon  Implication.  The  objection  to 
the  Introduction  in  evidence  of  this  paper 
went  only  to  Its  failure  to  comply  with  tbe 
section  of  the  statute  in  question.  This 
objection  should  have  been  overruled,  and 
the  instrument  received. 

It  Is  unnecessary  to  consider  tbe  other 
assignments  of  error. 

The  Judgment  is  reversed,  and  the  case  is 
remanded  to  the  district  court  for  new  trlaL 

KENT,  C  J.,  and  DOAN  and  CAMPBELU 
JJ.,  concur. 

(10  Am.  uo) 
HUTTON  V.  CRAMER. 
(Supreme  Court  of  Arlsona.    March  80,  1908.) 

1.  DESDa— Deuvsrt— BviDnrcK. 

Intestate  proposed  to  deed  to  defendant  a 
mining  claim  In  controversy  if  tbe  latter  would 
aj^ee  to  take  care  of  him  during  tiie  balance 
ot  bis  life.  Defendant  agreed,  and  thereafter 
met  intestate,  who  stated  that  he  had  some 
papers  made  out  which  be  would  like  to  deposit 
in  defendant's  box  in  tbe  bank.  They  went 
to  tbe  bank,  procured  the  box,  into  which  in- 
testate placed  an  envelope  with  defendant's 
name  written  thereon,  remarking,  "This  contains 
what  I  am  going  to  give  you  after  I  am  dead; 
keep  that  here  until  I  am  dead."  The  box 
was  returned  to  tbe  cashier  of  tbe  bank,  and 
was  not  opened  until  after  Intestate's  death. 
Before  leaving  tbe  bank,  defendant  requested 
the  cflsbier  to  add  intestate's  name  to  that  of 
defendant  on  the  box,  and  to  give  intestate  ac- 
cess to  it  as  he  desired.  The  envelope  con- 
tained a  deed  to  the  mining  claim,  together 
with  a  notice  that  intestate  bad  conveyed  all 
his  property  to  defendant,  and  asked  that  tbe 
instruments  be  recorded  Immediately  after  in- 
testate's death.  Held  sufficient  to  show  a  valid 
delivery  of  tbe  deed  to  transfer  title. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Deeds,  H  140,  141.] 

2.  EscBows— Deeds— CoNriTTiORAi.  Deltvebt. 

The  placing  of  the  deed  in  the  bank  box, 
though  construed  as  an  escrow,  and  hence  a 
conditional  delivery,  constituted  a  sufficient  de- 
livery to  vest  title  in  tbe  grantee  on  the  grant- 
or's death. 

[Ed.  Note. — For  cases  In  point,  see  toL  19, 
Cent.  Dig.  Escrows,  H  0-14.] 

Nave,  J.,  dissenting. 

Appeal  from  District  Court,  Gila  County; 
before  Justice  Eugene  A.  Tucker. 

Action  by  Peter  L.  Huttoii,  as  adminls- 
trntor  of  tiie  estate  of  A.  T.  Epiey,  deceased, 
against  John  J.  Cramer.  From  a  Judgment 
for  defendant  on  his  cross-complaint,  plain- 
tiff appeals.    Affirmed. 

George  B,  Ulll  and  G.  W.  Shute,  for  appel- 
lant.   A.  (X  Baker,  for  appellee. 

SLOAN,  J.  Appellant,  Peter  L.  Button, 
as  administrator  of  the  estate  of  A.  T.  E}pley. 
deceased,  brought  suit  In  the  district  court 
of  Gila  county  against  John  J.  Cramer,  appel- 
lee, to  quiet  tbe  title  to  the  Gem  mining  claim 
situate  In  the  Globe  mining  district  of  said 
county.    The  case  was  heard  by  the  court 
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without  a  Jury,  and  a  judgment  entered  for 
tbe  appellee  quieting  tlie  letter's  title  to  said 
mine  in  accordance  -with  the  prayer  of  his 
cross-complaint  From  this  Judgment  the 
appeal  is  taken. 

The  facts,  as  disclosed  by  the  record,  are 
these :  In  1903  A.  T.  Epley  was  the  owner  of 
the  Oem  mining  claim.  Being  a  man  of  ad- 
vanced years  and  somewhat  feeble,  he  pro- 
posed to  Cramer  if  the  latter  would  agree  to 
take  care  of  blm  during  his  lifetime  to  so 
arrange  his  affairs  that  Cramer  sbould  hare 
the  Gem  mine  and  his  other  property  upon 
bis  death.  This  Cramer  agreed  to  do.  In  No- 
vember, 1908,  E!piey  met  Cramer  In  the  town 
of  Globe,  and  said  to>  bim:  "Mr.  Cramer,  I 
hare  tbe  papers  made  out,  and  I  would  like 
to  go  and  deposit  these  papers  In  yoiur  box  In 
the  First  National  Bank."  Cramer  then  ac- 
companied Epley  to  the  bank  and  introduced 
him  to  the  casbier,  and  asked  the  latter  to 
hand  him  his  private  bank  box.  Upon  re- 
ceiving the  box  Cramer  and  Epley  withdrew 
to  a  private  room,  whereupon  Epley  placed 
in  the  box  an  envelope  with  Cramer's  name 
written  thereon,  and  remarked  at  the  time 
to  Cramer:  "This  contains  what  I  am  going 
to  give  you  after  I  am  dead;  keep  that  here 
until  I  am  dead."  The  box  was  then  closed 
and  returned  to  tbe  cashier.  Before  leaving 
the  bank  Cramer  requested  the  cashier  to  put 
Epiey's  name  on  the  box  with  his  own  name 
and  to  give  Epley  access  to  It  at  any  time  he 
might  desire.  The  box  was  not  thereafter 
opened  until  after  Epiey's  death  which  oc- 
curred In  1904.  After  this  transaction  at  the 
bank  Cramer  assumed  control  of  the  property 
with  the  knowledge  of  Epley,  and  did  or 
caused  to  be  done  the  assessment  work  on 
the  claim.  After  Epiey's  death  Cramer 
opened  the  box  at  tbe  bank  and  took  out  the 
envelope,  placed  therein  by  Epley,  and  found 
therein  a  deed  made  out  to  him  by  Epley  of 
the  Gem  mining  claim  which  he  at  once 
placed  of  record.  He  also  found  with  the 
deed,  Inclosed  in  the  envelope,  a  paper  which 
read  as  follows:  "Notice.  To  all  whom  It 
may  concern :  I.  A.  T.  Epley,  of  the  Town  of 
Globe,  County  of  Gila,  Territory  of  Arizona, 
on  this  7th  day  of  November,  A.  D.  1903, 
have  made  two  deeds  of  conveyance  of  all 
my  real  estate,  of  which  I  am  possessed,  as 
also  a  bill  of  sale  of  all  my  personal  property 
of  which  I  am  possessed,  to  John  J.  Cramer 
of  Globe,  Gila  County,  Territory  of  Arizona, 
and  have  placed  the  said  instruments  so 
made  into  my  private  box  in  First  National 
Bank,  Globe,  Arizona,  to  be  had  and  held 
there  by  seal  for  delivery  to  said  John  J. 
Cramer,  immediately  upon  my  death,  with 
the  understanding  that  the  valuable  consider- 
ation by  said  John  J.  Cramer,  so  as  aforesaid 
therefor  is :  (1)  That  he  will  cause  upon  my 
said  death  a  respectful  and  honorable  burial ; 
(2)  that  said  John  J.  Cramer  has  for  times 
past  extended  every  possible  kindness  to  me ; 
(.1>  that  the  said  John  J.  Cramer  has  for 
many  years  been  and  is  an  old  time  friend ; 


that;  for  the  aforesaid  considerations,  I  have 
thus  conveyed  to  him,  said  John  J.  Cramer, 
ail  my  real  and  personal  property ;  and  ask 
that  tbe  same  be  placed  on  reconl  in  the 
recorder's  office,  Gila  county,  Territory  of 
Arizona,  as  evidence  of  title  from  myself  to 
him,  said  John  J.  Cramer,  Immediately  after 
decease  and  this  to  be  the  authority  therefor. 
A.  T.  Epley."  The  trial  court  found  that 
there  was  an  actual  delivery  of  the  deed  by 
Epley  to  Cramer  during  the  lifetime  of  the 
former,  and  that  the  title  to  the  Gem  mine 
thereupon  vested  In  the  latter  upon  the  death 
of  the  former.  The  correctness  of  this  find- 
ing, as  a  matter  of  law,  is  the  sole  question 
raised  by  the  appellant  and  discussed  in  the 
briefs. 

It  is  evident  from  the  facts  above  stated 
that  Epley  Intended,  by  depositing  the  deed 
In  Cramer's  bank  box,  to  part  with  its  pos- 
session, and  it  is  likewise  evident  from  bis 
declarations  and  subsequent  conduct  that  he 
had  no  intention  of  reserving  the  power  of 
recalling  the  deed.  It  is  true  that  the  cir- 
cumstances show  that  he  could  have  regained 
possession  of  the  deed  had  he  so  chosen. 
The  arrangement  made  with  the  casbier  of 
the  bank  granting  Epley  permission  to  have 
access  at  any  time  to  the  box  and  the  papers 
therein  was  made  by  Cramer,  and  was  not 
made  tlu-ough  any  suggestion  or  retiuest 
coming  from  Epley.  Nothing  in  his  acts  or 
iu  bis  written  notice  accompanying  tbe  deed 
negatives  the  view  taken  by  the  trial  court 
in  its  findings  that  Epley  Intended  irrevoca- 
bly to  place  tbe  deed  In  tbe  bank  box  to  be 
there  kept  until  bis  death.  Such  an  net  with 
such  an  intent  constitutes  in  law  a  delivery 
and  a  transfer  of  title  under  tbe  deed.  It  is 
a  generally  accepted  rule  of  law  that  where 
a  deed  to  real  estate  is  banded  to  a  third 
party  to  be  kept  until  the  death  of  tbe  grant- 
or, and  then  Immediately  to  be  delivered  to 
the  grantee,  upon  tbe  death  of  tbe  grantor 
title  vests  in  the  grantee  as  of  the  time  when 
the  deed  was  thus  placed  In  escrow ;  and 
the  law  regards  tbe  legal  effect  of  such  a 
conditional  delivery  to  be  the  same,  after 
the  death  of  the  grantor,  as  if  there  bad  been 
an  absolute  delivery  of  tbe  deed  during  tbe 
life  of  the  grantor,  and  an  Immediate  trans- 
fer of  the  title  to  tbe  grantee,  with  a  reser- 
vation of  a  life  estate  by  the  grantor.  Bury 
V.  Young,  98  Cal.  440,  33  Pac.  338,  35  Am. 
St  Rpp.  1S6:  Cook  v.  Brown,  34  N.  H.  460: 
Prutsman  v.  Baker,  30  Wis.  650,  11  Am.  Uep. 
502;  Thatcher  v.  St  Andrew's  Church,  37 
MIoh.  264.  Under  this  rule  of  law,  if  the 
placing  of  the  deed  by  Epley  in  the  bank  box 
be  construed  to  have  been  in  effect  an  es- 
ciow,  and  hence  a  conditional  delivery,  then, 
upon  the  death  of  Epley,  title  to  the  mine 
vested  In  Cramer.  If  the  transaction  can- 
not be  construed  as  a  conditional  delivery, 
then,  under  the  finding  of  the  court  which 
the  evidence  sustains,  that  Epley  parted  with 
the  possession  of  the  deed  without  intending 
to  reserve  any  right  of  recall,  it  must  be 
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construed  as  an  atisoTnte  fleltvery,  the  legal 
effect  of  which  was  to  vest  title  Id  Cramer 
subject  to  the  life  interest  retained  by  Bpley. 
Hathaway  ▼.  Payne.  34  N.  T.  02 ;  Foster  ▼. 
Mansfield.  3  Meta  (Mass.)  412,  37  Am.  Dec.  154. 
Whichever  view  be  taken,  therefore,  the 
trial  court  was  right  in  Its  conclusion  of  law 
that  the  title  to  the  mine  In  question  vested 
In  appellee,  and  the  judgment  must  therefore 
be  affirmed. 

KENT,  G  J.,  and  DOAN  and  CAMPBELL, 
JJ.,  concur. 

NAVE,  J.,  dissents. 

(12  Idaho,  33) 

HAIX  et  al.  y.  NIEUKIRK  et  aL 

(Supreme  Court  of  Idaho.    Feb.  10,  1006.    On 
Rehearing,   March  0,  lOOa) 

1.  C0KPOKATION&— Actions— Receive«8—Ap- 
FoiNTUENT  Pendente  Lite. 

Upon  a  proper  showing  a  receiver  will  be 
appointed  for  a  corporation  pendente  lite. 

[Kd.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  M  2016,  2016.] 

2.  Same— Wiren  Appointed. 

Under  the  provisions  of  subdivisions  9  and 
6,  I  4.'?2n.  Rev.  St.  1887.  a  receiver  will  be  ap- 
pointed where  it  is  shown  that  the  corporation 
IS  insolvent  or  in  imminent  danger  of  insolven- 
cy, and  in  all  cn.scs  where  receivers  liave  here- 
tofore been  appointed  by  the  usages  of  the  courts 
of  equity. 

[Ed.  Note. — For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  ti  2:101-2216.] 

3.  Same— Complaint— SoFFiciERCT. 

Under  the  allegations  of  the  complaint, 
held,  that  the  court  erred  in  refusing  to  appoint 
s  receiver. 

4.  Same— Afpointment  or  Rkceiveb  Penden- 
te Lite. 

Under  our  statute  an  appointment  of  a 
receiver  does  not  necessarily  cause  a  dissolu- 
tion of  the  corporation.  Unless  the  court  so 
directs,  the  receiver  ma;  he  appointed  simply 
to  mannge  the  affairR  of  the  company  during 
the  pendency  of  the  litigation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent  Dig.  Corporations,  {{  2015,  2016.  2243.] 

5.  RECEivEsa — Cause  fok  Appointment— Mib- 
manaoement  of  Corporation. 

Upon  the  application  of  a  stoclchnlder, 
where  it  is  shown  that  the  directors  and  oSicers 
of  the  corporation  are  mismanaging  its  affairs 
for  their  own  personal  advantage  and  gain, 
and  where  it  is  shown  that  the  profits  of  the 
business  of  the  corporation  is  being  absorbed 
by  such  mismanngeraent  in  paying  the  salaries 
M  favorite  employes,  whose  services  are  not 
necessary  to  the  proper  conduct  of  the  busi- 
ness of  the  corporation,  and  where  gross  mis- 
management is  shown  which,  if  continued,  would 
necessarily  result  in  insolvency  of  the  corpora- 
tion, a  receiver  should  be  appointed. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; Littleton  Price,  Judge. 

Suit  by  Adin  M.  Hall  and  others  against 
3.  TV.  Nleuklrk  and  others.  In  which  appli- 
cation was  made  for  the  appointment  of 
a  receiver  for  the  Charles  R.  Kelsey  Com- 
pany, Limited.  From  an  order  denying  tbe 
applica*.ion,  plaiiitifts  appeal.    Reversed. 

E.  M  Wolfe  and  E.  J.  Dockery,  for  appel- 
lauta.    W.  C.  Howie,  for  respondents. 


SULLIVAN,  J.  This  Is  an  appeal  from  aA 
order  of  the  Judge  of  tbe  Fourth  Jndldal  dis- 
trict court  denying  the  application  of  tlM 
appellants  for  the  appointment  of  a  receiver 
for  tbe  Charles  R.  Kelsey  Company,  Limit- 
ed, a  corporation  organised  under  the  laws 
of  the  state  of  Idaho,  and  doing  a  general 
merchandising  business  in  Elmore  county. 
The  application  was  based  on  tbe  amended 
complaint  in  the  action.  All  of  tbe  allega- 
tions of  that  complaint  were  admitted  by 
the  respondents,  as  they  did  not,  by  answer 
or  otherwise,  deny  any  of  them  at  tbe 
time  said  application  for  a  receiver  was 
I  presented  and  passed  upon  by  tbe  judge. 
Among  many  of  the  allegations  of  the  com- 
plaint we  find  tbe  following:  That  Charles 
R.  Kelsey,  on  or  about  February  1,  1901, 
owned  and  operated  a  general  merchandise 
store  In  Mountainhome,  said  county,  and 
that  on  or  about  said  day  was  organized 
tbe  defendant  corporation;  that  the  appel- 
lants were  inexperienced  In  the  merchan- 
dising business  and  that  said  Kelsey 
represented  to  tbem  that  his  merchandising 
house  was  doing  a  prosperous  business  and 
that  the  new  corporation  would  make  large 
proOts,  and  guarantied  to  tbe  plaintiffs  or  to 
the  appellants,  and  to  all  owners  of  preferred 
stock,  an  annual  dividend  of  10  per  cent,  and 
to  that  end  he  cau.<:ed  the  stock  of  said  cor- 
poration to  be  Issued  in  preferred  and 
common,  $25,000  of  each.  All  of  the  pre- 
ferred stock  be  sold  to  plaintiffs  and  others, 
who  paid  cash  therefor;  that  plaintiffs  were 
led  to  believe  that  said  preferred  stock  would 
receive  a  10  per  cent  dividend  which  would 
be  paid  semiannually,  but  as  a  matter  of  fact 
said  articles  of  incorporation  guarantied  said 
dividends  only  out  of  tbe  profits  of  tbe  busi- 
ness before  the  common  stock  should  share 
in  any  part  thereof;  that  only  three  semi- 
annual dividends  had  been  paid  and  that  no 
dividends  whatever  bad  been  paid  on  said  pr^ 
ferred  stock  since  August,  1002;  that  in  fix- 
ing the  value  of  tbe  store  and  general  assets 
of  said  Kelsey  which  went  to  make  up  the 
property  transferred  to  said  coi-poratlon, 
there  was  considered  and  valued  a  large 
number  and  amount  of  open  accounts  to  said 
Kelsey,  and  be  guarantied  said  accounts 
should  be  paid  within  one  year  after  the  in- 
corporation of  the  said  company,  and  as 
security  for  such  guaranty  It  was  agreed 
that  $]5.(X)0  of  the  common  stock  should 
remain  and  be  the  property  of  tbe  corpo- 
ration and  should  not  be  delivered  to  said 
Kelsey  or  to  any  other  person  until  all  of 
said  open  accounts  should  be  paid  to  said 
corporation ;  that  thereafter  a  considerable 
part  of  said  accounts  were  paid,  and  by 
proper  resolution  of  the  board  of  directors 
of  said  corporation,  the  president  and  secre- 
tary were  directed  to  issue  to  said  Kelsey 
$10,000  worth  of  the  common  stock  and  to 
retain  as  the  property  of  the  company  the 
remaining  $5,000  worth  of  common  stock : 
that  at  that  time  said  Kelsey  was  presicleut 
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of  the  company,  and  tnstead'  of  Issnlng 
$10,000  as  directed,  be  caused  to  be  leaned 
$5,000  additional  of  the  Bald  common  stock, 
tbns  defrauding  the  plaintlfis  out  of  said 
common  stock ;  that  there  is  yet  due  and  un- 
paid a  large  amount  upcin  said  open  accounts 
so  guarantied  by  Kelsey,  that  thereafter 
said  Kelsey  transferred  said  $5,000  worth  of 
common  stock  so  fraudulently  Issued  to  blm 
to  his  wifo,  Altha  B.,  who  took  the  same 
wltb  full  knowledge  that  said  stock  was 
fraudulently  Issued;  that  on  or  aliout  the 
24th  day  of  June,  1904.  said  Kelsey  died,  and 
that  on  or  about  the  9th  day  of  July,  1904, 
the  defendant  J.  W.  NIeukirk  was  elected 
president  of  the  said  company  to  succeed  the 
deceased ;  that  he  was  elected  In  opposition 
to  the  votes  of  the  plaintiffs,  who  were 
membeiTs  of  the  board  of  directors ;  that  said 
NIeukirk  ia  a  practlcin^r  physician  and  Is 
wholly  unacquainted  with  the  mercantile 
business ;  that  he  was  a  particular  friend  of 
the  said  Kelsey,  deceased,  and  his  wife,  and 
was  their  family  physician,  and  that  he 
always  sustained  them  at  the  meetings  of 
the  stocklioldei*s  ^-'d  of  the  directors  of  said 
corporation;  thnt  among  the  duties  of  the 
secretary  and  treasurer  is  that  of  preparing 
every  month,  for  the  regular  monthly  meet- 
ing of  the  board  of  directors,  a  statement  in 
writing  showing  the  present  financial  con- 
dition of  the  company,  the  business  trans- 
acted during  the  preceding  month,  the  cash 
taken  in  and  paid  out,  and  the  amount  due 
and  owing  to  the  company;  tliat  said  NIeu- 
kirk has  refused  to  allow  the  secretary  and 
treasurer  to  prepare  and  present  to  said 
board  the  said  monthly  reports,  althougli  the 
same  has  often  been  requested  by  the  board 
of  directors ;  that  on  the  17th  day  of  Novem- 
ber, 1904,  the  directors,  believing  that  It  was 
for  the  best  Interest  of  the  campauy  and 
stockholders,  ordered  and  directed  an  in- 
ventory of  the  property  of  snld  company  to 
t>e  taken  so  that  they  might  know  how  the 
company  stood  flnaucially,  and  for  that  pur- 
])ORe  they  employed  one  AVilterding,  an  ex- 
perienced merchant,  whereupon  defendant 
NIeukirk  then  and  there  refused  to  allow  him 
or  any  iierson  to  make  an  appraisement  of 
tlie  company's  property;  that  said  NIeu- 
kirk, Altha  B.  and  Altha  R.  Kelsey  and 
(Jeorge  C.  Nichols  have  conspired  together 
for  the  purpose  of  defrauding  said  corpo- 
ration and  the  plaintiffs  herein  and  other 
stockholders,  and  in  furtiieranee  of  said 
conspiracy  and  fraud  said  NIeukirk  has  re- 
fused to  preside  over  the  regular  monthly 
meetings  of  the  board  of  directors,  although 
personally  present;  that  be  failed  to  enter- 
tain motions  made  for  the  purpose  of  ad- 
ioumiug  such  meetings;  tliat  he  has  left 
meetings  of  the  board  for  tlie  puri>o»e  of  re- 
ducing the  number  so  that  there  would  be  no 
quorum  present,  thereby  forcing  an  adjourn- 
ment ;  that  at  various  meetings  of  said  board 
he  has  become  very  offensive,  abusive,  and 
insulting  to  the  members  of  the  board ;   that 


he  Is  at  enmity  with  every  member  of  the 
board,  except  the  two  Kelseys  and  Nichols; 
that  on  the  17tb  day  of  December,  1901, 
while  the  board  of  directors  was  in  session 
la  the  company's  store  building,  they  re- 
quested their  counsel  to  appear  before  them, 
for  the  purpose  of  counseling  and  advising 
them,  whereupon  said  NIeukirk  refu.sed  to 
allow  said  counsel  to  enter  the  building, 
declaring  that  he  would  put  him  out  by  force 
violence  if  he  attempted  to  enter;  that  he  re- 
fused to  abide  by  their  instructions  or  to 
carry  out  their  orders ;  that  he  manages  and 
operates  the  business  of  the  said  company  in 
the  interest  of  himself  and  of  the  said 
Ivelsey's  family,  to  the  exclusion  of  the  other 
stockholders ;  that  he  draws  from  the  funds 
of  said  company  the  simi  of  $150  per  month 
for  his  said  services,  which,  instead  of  being 
a  benefit,  are  an  injury  to  tlie  company 
because  of  his  inexperience  and  misconduct : 
that  he  employs  the  Kelsey  family  in  said 
store;  that  the  office  help  alone  consists  of 
four  persons  at  a  monthly  cost  of  $500 ;  that 
in  the  sales  department  he  employs  fom: 
])ersons  at  a  monthly  salary  of  $450 ;  that  In 
the  delivery  department  he  employs  a  man 
and  a  boy  at  a  monthly  cost  of  $100;  that 
the  work  of  the  oflice,  Including  the  super- 
intending of  the  buying,  can  be  done  by  two 
pei-sons  at  a  cost  not  to  exceed  $175  monthly, 
and  that  for  the  five  months  next  preceding 
the  election  of  said  Nieuklrk  as  president, 
the  office  force  consisted  of  two  persons  for 
three  mouths  at  a  salary  of  $150,  and  for  two 
months  at  a  salary  of  $185;  that  the  total 
cost  of  help  for  said  company  should  not  ex- 
ceed $5.50;  that  the  boawl  of  directors  have 
often  directed  that  the  purcljases  of  the 
company  sliould  be  made  on  a  cash  basis. 

Notwithstanding  the  repeated  orders  of 
the  board  to  that  effect,  at  the  close  of  the 
year  ending  January  31,  1901.  the  said  Kel- 
sey, deceased,  had  so  managed  the  com- 
pany's business  that  It  was  indebted  to 
wholesale  houses  and  firms  in  the  sum  of 
$lC.('.(tO,  all  of  which  was  overdue;  that  said 
Kel.sey  and  NIeukirk  urged  the  board  of 
directors  to  consolidate  the  indebtedness  of 
the  company  and  place  it  with  one  bank  or 
person  and  that  the  time  for  payment  there- 
of be  extended;  that  In  so  doing  the  finances 
of  the  company  woiild  be  in  such  condition 
that  all  purchases  thereafter  could  be  made 
for  cash  and  all  bills  discounted,  thereby 
maklug  a  great  saving  to  the  company. 
Relying  upon  such  representations  the  ap- 
pellants joined  with  tlte  defendants  In  an 
order  directing  said  Kelsey  to  secure  a  loan 
of  $10,000;  that  thereafter  said  ICelsey  be- 
came 111  and  unable  to  attend  to  said  matter, 
and  that  said  NIeukirk  and  others  nego- 
tiated a  loan  of  $10,000,  which  loan  was  se- 
cured by  mortgage  on  the  company's  prop- 
erty; that  said  loan  was  to  be  paid  monthly 
in  payments  of  $1,000;  tliat  four  of  said 
monthly  payments  only  had  been  made; 
that  all  other  of  said  monthly  payments  are 
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now  past  due  and  remain  nnpald;  tbat  aald 
Nieuklrk,  Instead  of  condactlng  said  bnsl- 
nesa  upon  a  cash  basis  in  the  purchase  of 
goods,  has  so  managed  and  conducted  the 
bnslneas  that  said  company  now  owes 
$11,000  for  goods  purchased,  which  amount 
is  overdue;  that  said  Nieuklrk  and  Altha 
B.  Kelsey,  In  furtherance  of  the  conspiracy, 
transferred  to  Altha  R.  Kelsey,  daughter  of 
Altha  B.,  without  consideration,  a  number 
of  the  shares  of  the  capital  stock  of  said 
company,  and  so  transferred  to  the  said 
George  Nichols  five  shares  of  the  capital 
stock  thereof;  that  said  transfers  w«e 
made  for  the  sole  and  only  purpose  of  en- 
abling said  Kelsey  and  Nichols  to  become 
directors  of  said  company  that  they  might 
assist  Nieuklrk  and  Altha  B.  Kelsey  in  said 
conspiracy;  that  at  the  annual  meeting  of 
the  stockholders  on  the  IBtb  of  January, 
1906.  the  plaintiffs  and  Altha  B.  Kelsey 
were  elected  directors  of  said  company,  but 
that  said  Nieuklrk,  Altha  B.  and  Altha  R. 
Kelsey  and  Nichols,  In  furtherance  of  said 
conspiracy  and  after  said  election  and  with- 
out further  ballots  being  taken,  during  a 
recess  of  said  meeting  and  in  pursuance  of 
said  conspiracy,  did  fraudulently  and  unlaw- 
fully remove  four  of  the  ballots  which  had 
been  cast  prior  to  said  recess,  and  In  their 
place  substituted  other  ballots,  and  that 
said  ballots  were  connted  by  said  defendant 
on  the  accnmnlated  plan;  that  by  reason 
of  said  fraudulent  change  of  said  ballots 
the  defendants  Nieuklrk,  Kelseys,  and  Nich- 
ols were  declared  elected  as  directors  of 
said  company  in  fraud  of  said  company  and 
of  the  rights  of  plalntlCTs.  That  after  said 
fraudulent  election  the  four  p^sons  men- 
tioned elected  said  Nieuklrk  president,  Altha 
B.  Kelsey  vice  president,  and  George  O. 
Nichols  secretary  and  treasurer  of  said  cor- 
poration; that  no  meeting  of  the  board  of 
directors  has  been  held  since  the  annual 
meeting  of  January,  1005;  that  no  monthly 
statement  of  the  financial  condition  of  the 
company  has  been  rendered  since  sold  an- 
nnnal  meeting,  and  none  was  made  at  that 
time;  and  that  said  defendants  had  refused 
to  naake  such  report,  in  violation  of  the 
by-laws  of  the  company.  That  Nieuklrk 
had  taken  from  said  company  the  sum  of 
$1,800  for  one  year's  service  as  president  of 
the  company;  that  said  fraudulently  elected 
officers  have  conspired  together  to  defraud 
the  appellants  and  other  stockholders  of  any 
and  all  profits  of  said  business,  and  have 
fraudulently  denied  the  plalntlfTs  and  other 
stockholders  from  all  knowledge  or  partld- 
patl<»i  In  the  conduct  of  such  business;  that 
in  furtherance  of  snch  conspiracy  said  de- 
fendants have  paid  to  themselves  and  their 
favorltea  salaries  way  beyond  the  value  of 
the  services  rendered  by  them  to  the  said 
company.  In  order  to  consume  the  profits 
and  substance  of  the  said  company;  that 
while  the  business  of  the  said  company  now 
»ad  (or  several  montba  last  past  is  less 


than  one-third  of  flie  business  done  by  said 
company  before  the  Incompetent  manage- 
ment of  Nieuklrk  and  the  other  defendants, 
they  have  continued  to  employ  an  unneces- 
sary force  to  conduct  the  business  of  said 
company,  and  have  Increased  the  salaries 
of  the  said  Kelseys  and  Nichols,  and  that 
the  afTalrs  of  the  company  have  been  so 
recklessly,  fraudulently,  and  Incompetently 
managed  that  the  salary  expense  thereof 
ranges  from  $722  to  $0S0  per  month,  and 
that  the  total  expense  of  conducting  the 
business  is  from  $1,100  to  $1,400  per  month, 
and  that  the  average  monthly  sales  do  not 
exceed  $5,000  per  month;  that  to  give  the 
impression  of  doing  a  large  business,  credit 
is  Indiscriminately  extended  to  people  of 
little  or  no  financial  responsibility,  and  ac- 
counts of  long  standing  are  left  uncollected 
so  that  about  two-thirds  of  the  total  out- 
standing bills  of  said  company,  aggregating 
upward  of  $20,000,  are  uncollectible,  and 
that  said  misconduct,  mismanagement,  and 
extravagance  in  the  afTalrs  of  said  com- 
pany  are  deliberately  and  Intentionally  made 
on  the  part  of  said  Nieuklrk,  and  In  further- 
ance of  a  purpose  and  conspiracy  to  divert 
the  funds  and  apply  the  assets  to  thel^  own 
benefit,  whereby  plaintiffs  are  defrauded, 
and  the  said  company  Is  in  Imminent  dan- 
ger of  becoming  Insolvent  if  it  is  not,  in 
fact,  already  so;  that  said  $5,000  of  common 
stock  was  to  become  the  property  of  the 
stockholders  In  the  event  Kelsey  failed  to 
collect  or  pay  outstanding  accounts,  aggre- 
gating over  $2,300,  and  that  said  stock  was 
fraudulently  Issued  by  said  Kelsey  and  as- 
signed to  the  defendant  Altha  B.  Kelsey, 
and  that  said  accounts  have  not  been  col- 
lected and  have  been  fraudulently  charged 
to  the  account  of  said  G.  R.  Kelsey  months 
after  his  death,  and  that  the  same  were 
uncollectible  from  his  estate,  and  that  said 
accounts  were  so  charged  for  the  purpose  of 
consummating  the  conspiracy  to  defraud 
plaintiffs  and  said  stockholders  of  the  $5,000 
worth  of  common  stock;  that  on  October 
81.  1904,  said  Altha  B.  Kelsey  owed  said 
company  the  sum  of  $758.14  on  account,  and 
had  the  same  transferred  to  the  account  of 
C.  R.  Kelsey,  deceased;  that  said  transfer 
was  caused  to  be  made  by  the  said  Nieuklrk, 
Kelseys,  and  Nichols  with  the  full  knowl- 
edge that  snld  O.  B.  Kelsey  was  dead  and 
had  left  no  estate,  and  that  said  account 
was  utterly  worthless  as  an  account  against 
his  said  estate;  that  said  transfer  was 
made  expressly  for  defrauding  plaintiffs 
and  other  stockholders  out  of  said  sum  of 
$758.14;  that  said  Altha  B.  Kelsey  now 
disclaims  said  debt  and  obligation  and  re- 
fuses to  pay  the  same;  that  no  redress  caa 
be  obtained  by  plaintiffs  In  an  action  in  the 
name  of  the  corporation,  as  Its  officers  and 
directors  are  parties  to  and  direct  bene- 
ficiaries of  the  fraud  practiced  upon  plain- 
tiffs, and  they  neglect  and  refuse  to  require 
said  Altha  B.  Kelsey  to  pay  said  sum  or 
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any  part  thereof  or  to  require  her  to  assign 
and  transfer  to  the  company  said  $5,000 
■worth  of  common  stock  so  fraudulently  ac- 
quired by  her;  that  prior  to  the  organiza- 
tion of  the  said  corporation,  as  an  Induce- 
ment and  protection  to  the  owners  and  hold- 
ers of  the  said  preferred  stocit,  it  was  under- 
stood and  agreed  by  and  between  them  and 
all  owners  of  stock  that  the  holders  of  pre- 
ferred stock  should  have  the  privilege, 
iwwer  and  authority  to  elect  the  secretary 
and  treasurer  and  to  flx  his  salary,  and  to 
that  end  a  by-law  was  adopted  as  follows: 
"The  office  of  secretary  and  the  office  of 
treasurer  may  be  held  by  the  same  person 
both  offices  to  be  filled  and  the  salary  fixed 
by  a  majority  vote  of  the  preferred  stock- 
holders at  the  time  of  the  stockholders'  an- 
nual meeting.  He  or  they  shall  hold  the 
office  for  one  year.  In  case  of  a  vacancy 
by  resignation,  disquallflcatlon  or  removal, 
the  vacancy  Is  to  be  filled  in  the  same  man- 
ner as  the  election."  That  at  the  annual 
meeting  of  the  stockholders  in  January, 
]9Uu,  Nieukirk,  Kelseys,  and  Nichols,  repre- 
senting all  the  common  stock  and  a  very 
small  minority  of  the  preferred  stock, 
against  the  will  and  without  the  authority 
or  consent  of  the  holders  of  the  majority  of 
the  preferred  stock,  in  furtherance  of  said 
conspiracy  and  in  fraud  of  plaintifrs,  so 
amended  said  by-law  as  to  deprive  the 
holders  of  preferred  stock  from  so  selecting 
the  secretary  and  treasurer  and  that  imder 
such  amended  by-law  and  in  pursuance  of 
the  fraudulent  puipose  aforesaid,  voted  for 
and  elected  or  pretended  to  elect  said  Nich- 
ols secretary  and  treasurer,  and  thereafter 
employed  him  as  a  bookkeeper  at  a  salary 
of  ?100  per  month;  that  on  account  of  the 
unfriendly  feeling  existing  between  Nieu- 
kirk and  the  board  of  directors  caused  by 
the  mismanagement  and  misconduct  of  the 
said  Nieukirk,  Kelseys,  and  Nichols,  and 
because  of  the  inexperience  of  said  Nieu- 
kirk and  his  extravagant  management  In 
the  conduct  of  the  said  business,  the  capi- 
tal stock  of  said  company  Is  becoming  im- 
paired and  endangered,  and  that  said  cor- 
poration is  in  imminent  danger  of  insol- 
vency, and  unless  protected  by  order  of  the 
court  will  become  entirely  valueless;  that 
plaintifT  has  no  plain,  speedy,  and  adequate 
remedy  at  law. 

The  foregoing  is  the  substance  of  the  al- 
legations of  the  complaint,  none  of  which  are 
denied  by  the  respondents.  That  being  true,  we 
think  the  allegations  amply  sufficient  to  war- 
rant the  court  In  appointing  a  rei-eiver.  The 
utter  incompetency  of  Nieukirk  is  shown.  A 
conspiracy  is  shown  to  exist  between  him  and 
other  of  the  directors  to  loot  said  corporation 
of  all  Its  profits  in  the  mercantil(<  business  and 
of  tlie  profits  of  the  company.  Under  his 
management  large  debts  have  accrued  against 
the  company  and  contrary  to  the  order  of 
the  board  of  directors.  Salaries  of  the  offi- 
cers and  of  the  employes  have  been  increased. 


ana  empIoyiSs  not  required  by  the  business 
retained  on  the  pay  roll.  The  business  of 
the  company  has  decreased  from  $15,000  a 
month  to  about  $5,000.  Credit  has  been  in- 
discriminately given  to  the  amount  of  about 
$20,000,  much  of  which  Is  absolutely  worth- 
less. Stork  that  belonged  to  said  company  has 
been  fraudulently  Issued  to  the  Kelsey  fami- 
ly. A  good  account  of  $758.14  against  Altha 
B.  Kelsey  has  been  transferred  against  a 
deceased  man  who  left  no  estate  in  fraud 
of  the  rights  of  the  stockholders.  It  api)ears 
that  money  was  paid  for  the  preferred  stock, 
and  a  by-law  was  adopted  giving  the  stock- 
holders holding  the  preferred  stock  the  right 
to  elect  the  secretary  and  treasurer.  This 
was  fraudulently  amended  by  said  Nieukirk 
and  his  co-conspirators  so  as  to  permit  the 
secretary  and  treasurer  to  be  elected  by  them- 
selves and  against  the  interests  of  the  stock- 
holders who  held  the  preferred  stock,  and  It 
is  admitted  that  if  said  corporation  is  not 
already  insolvent,  that  insolvency  stares  it 
in  the  face.  Notwithstanding  all  of  those 
undenied  allegations,  it  is  contended  by  coun- 
sel for  respondents  that  sufficient  is  not  al- 
leged to  warrant  a  com-t  of  equity  in  grant- 
ing a  receiver,  and  that  the  a|)i>ellants  have  a 
plain,  speedy,  and  adequate  remedy  at  law. 
If  the  complaint  does  not  contain  allegations 
sufficient  to  warrant  the  appointment  of  a 
recelvei*,  it  would  be  most  difficult  to  make 
allegations  sufficient  for  that  purpose^  Under 
the  provisions  of  subdivisions  5  and  6  of 
section  4329,  Rev.  St.  1887,  the  appointment 
of  a  receiver  is  authorized  where  a  corpora- 
tion is  insolvent  or  in  Imminent  danger  of 
insolvency,  and  also  in  all  other  eases  where 
receivers  have  heretofore  been  apiioiuted  by 
the  usages  of  courts  of  equity.  The  allega- 
tions are  amply  sufficient  to  show  tliat  said 
corporation  is  grossly  mismanaged  and  is  In 
imminent  danger  of  insolvency. 

In  Oibbs  v.  Morgan,  72  Pac.  732,  section 
432».  Rev.  St.  1887,  this  court  held  that  upon 
proper  application  a  receiver  would  be  ai>- 
poiuted  for  a  cori)oration  pendente  lite.  The 
court  said  in  that  case:  "As  far  as  possible 
courts  of  equity  should  adapt  their  practice 
to  the  existing  conditions  of  the  business 
world  and  apply  their  jurisdiction  to  the 
changed  conditions  and  cases  arising  there- 
under, and  should  not  too  strictly  adhere  to 
forms  and  rules  established  under  different 
circumstances  and  decline  to  administer  jus- 
tice and  enforce  rights  for  which  there  is  no 
other  remedy."  The  Supreme  Court  of  Mon- 
tana, in  State  v.  Second  Judicial  Court.  3» 
Pac.  3Ui.  48  Am.  St  Rep.  682,  20  L.  R.  A. 
392,  under  a  statute  identical  with  section 
4829,  held  that  the  court  had  jurisdiction  to 
appoint  a  receiver;  and  that  court,  referring 
to  the  French  Bank  Ca.se,  33  Cal.  »'H\  says: 
"In  the  California  cas-'e  an  important  element 
in  the  decision  as  it  apjK?ars  was  that  the  ap- 
IM>intuient  of  a  receiver  acted  as  a  dls.solution 
of  the  corporation,"  and  says  further:  "The 
receiver  is  not  to  wind  up  the  cor;)ors)tiou 
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under  his  appointment;  he  la  simply  to  man- 
age the  affairs  of  the  same  while  charges  of 
the  most  outrageous  frauds  of  the  managers 
and  officers  are  being  Investigated  In  the  trial 
of  the  action."  So,  In  the  case  at  bar,  the 
appointment  of  a  recelrer  does  not  act  as  a 
dissolution  of  tlie  corporation.  The  receiver 
'Would  only  manage  the  affairs  of  the  corpo- 
ration during  the  investigation  of  the  charges 
of  the  conspiracy,  incompetency,  and  fraud. 
In  Smith  on  Receiverships,  S  22S,  it  is  stated: 
"Where,  upon  application  of  a  stockholder, 
it  is  shown  that  the  directors  and  officers 
of  the  corporation  are  mismanaging  Its  af- 
fairs as  for  their  own  personal  advantage 
and  gain,"  a  receiver  will  be  appointed  and: 
"Where  the  majority  stockholders  are  clearly 
violating  the  chartered  rights  of  the  minor- 
ity and  putting  their  Interests  in  imminent 
danger,"  a  receiver  will  be  appointed.  In 
section  228  it  is  said:  "Where,  however,  the 
conduct  of  the  officers  of  a  corporation  is 
satisfactorily  established  as  fraudulent,  it 
is  not  only  proper,  but  it  Is  the  duty  of  the 
court  to  wrest  from  such  officers  the  manage- 
ment of  the  company  and  place  the  company 
In  the  charge  of  a  receiver."  In  Glioert  r. 
Reynolds,  51  111.  516,  it  Is  held  that  if  posses- 
sion of  the  defendants  Is  obtained  by  fraud, 
or  that  the  Income  Is  In  danger  of  loss  from 
neglect,  waste,  or  miscondnct,  a  receiver 
will  be  appointed  upon  proper  application; 
and  in  Re  Lewis,  52  Kan.  660,  35  Pac.  287, 
that  the  mismanagement,  diverting  of  funds, 
ai^lying  assets  to  the  benefit  of  officers,  are 
grounds  for  a  receiver.  See  Sidney  Stevens 
et  al.  V.  South  Ogden  Land,  Bldg.  &  Imp.  Co., 
14  TJtah,  282,  47  Pac.  81.  In  Ponca  Mill  Co. 
T.  Mikesell,  B6  Neb.  98,  75  N.  W.  46,  it  was 
beld  that  a  receiver  would  not  be  appointed 
merely  because  of  difference  of  opinion  be- 
tween officers  or  holders  of  the  majority  of 
the  stock  as  to  proper  policy  of  managing 
the  corporate  affairs,  but  that  one  would  be 
appointed  when  it  was  shown  that  the  officers 
and  the  liolders  of  a  majority  of  the  stock 
are  fratidulently  managing  the  corporate 
business,  converting  the  property  to  their 
Individual  use,  and  abusing  their  powers  to 
the  injury  of  the  other  stodchoiders.  Miner 
V.  Ice  Co.,  98  Mich.  97,  53  N.  W.  218,  17 
L.  R.  A.  412;  was  a  case  something  like  the 
one  at  bar,  and  furnishes  an  Instance  of  a 
gross  abnse  of  the  trust  It  is  there  held 
that  the  law  requires  of  the  manager  the  ut- 
most good  faith  In  the  control  and  manage- 
ment of  the  corporation  as  to  the  minority. 
Tile  court  said:  "It  is  the  essence  of  the 
tmst  that  it  shall  be  so  managed  as  to  pro- 
duce for  each  stockholder  the  best  possible 
retnnui  for  his  investment  The  trustee  has 
■o  far  absorbed  all  returns."  So,  in  the  case 
at  Imr,  it  is  shown  that  NIeukIrk  and  his 
favorites  have  not  only  absorbed  all  of  the 
returns,  but  are  about  to  wreck  the  company. 
See  Clark  &  Marshall  on  Corporations,  f  556L 
•In  Haywood  v.  Lincoln  Lumber  Co.,  64  Wis. 
i3»,  2S  N.  W.  184,  the  court  holds  that  a. 


receiver  may  be  appointed  when  the  affairs 
of  a  corporation  are  being  mismanaged  and 
Its  assets  be  in  danger  of  being  lost  to  the 
stockholders.  The  rights  of  a  majority  of 
the  board  of  directors  or  a  majority  of  the 
stockholders  to  loot  and  mismanage  the  busi- 
ness of  the  corporation  Is  not  protected  by 
our  law  simply  because  it  Is  a  corporation. 
Such  rights  are  no  more  protected  to  a  coriK>- 
ratlon  than  they  are  to  a  partner  of  a  co- 
partnership. In  this  age  of  trusts  and  corpo- 
rations, the  managers  thereof  must  be  held 
to  as  strict  an  accountability  for  the  fair  and 
honest  conduct  of  the  business  as  a  partner 
conducting  the  business  of  a  partnership. 

The  allegations  of  the  complaint  require 
the  appointment  of  a  receiver,  and  the  judge 
erred  in  not  appointing  one.  His  action  in 
refusing  to  appoint  a  receiver  is  reversed, 
and  the  cause  remanded,  with  directions  to 
appoint  one.  Costs  of  this  appeal  are  award- 
ed to  appellants. 

STOCKSLAGBR,  O.  J.,  concurs.  AIL- 
SHIE^  3^  expresses  no  opinion. 

On   Rehearing. 

STOCKSLAGBR,  G.  3.  Respondents  in 
this  case  filed  their  petition  for  what  is 
termed  a  limited  rehearing,  "'with  a  view  to 
the  correction  of  what  we  think  is  an  error 
in  the  order  of  the  court  directing  that  a 
receiver  be  appointed,  and  ask  that  said 
order  be  modified  to  permit  respondents  to 
answer  the  complaint  in  said  cause  and  deny 
the  allegations  of  said  complaint,  to  the  end 
that  complete  justice  may  be  done."  So  says 
the  petitioner.  Again  It  is  said:  "Respond- 
ents now  stand  ready,  and  at  all  times  have 
stood  ready,  to  show,  the  falsity  of  all  the 
allegations  of  the  complaint  upon  which  a 
receiver  is  asked  to  be  appointed,  except  the 
liability  to  insolvency,  and  to  show  that  said 
liability  Is  caused  by  tne  wrongful  acts  of 
the  appellant"  As  shown  by  the  complaint 
in  this  action,  the  substance  of  which  is  em- 
bodied in  the  opinion,  a  number  of  reasons 
were  enumerated  why  a  receiver  should  be 
appointed  to  take  charge  of  the  property  of 
this  corporation  and  preserve  it  from  wastes 
and  whether  a  direct  charge  of  insolvency 
was  alleged  or  not,  the  allegations  were  suf- 
ficient to  show  that  the  ultimate  result  of 
l^e  management  would  be  Insolvency.  These 
allegations  were  met  by  a  demurrer,  which 
was  sustained  by  the  learned  trial  judge; 
but  this  court  was  of  the  opinion  that  the 
showing  was  sufficient  to  warrant  the  ap- 
pointment of  a  receiver  under  the  provisions 
of  subdivision  6  of  section  4829,  Rev.  St 
1887.  It  says  a  receiver  may  be  appointed 
"when  a  corporation  has  been  dissolved.  Is 
insolvent,  or  in  imminent  danger  of  Insol- 
vency or  has  forfeited  its  corporation  rights." 

Learned  counsel  for  respondents  says  that 
his  time  was  too  limited  to  prepare  an  answer 
and  meet  the  Issue  at  the  time  the  applica- 
tion was  set  for  hearing.   Beyond  doubt  aa 
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application  for  an  extentilon  of  time  In  wblch 
to  prepare  his  answer  would  have  been  grant- 
ed by  the  lower  court,  and  the  allegations  of 
InsufBciency,  Incompetency,  with  other  more 
serious  and  far-reaching  charges,  were  of  a 
nature  that  should  have  been  met  by  a  posi- 
tive denial  other  than  by  demurrer,  which, 
in  effect,  admits  the  truth  of  the  allegation, 
but  denies  that  the  plaintiff  Is  entitled  to 
the  relief  demanded.  As  to  respondents* 
right  to  answer  In  the  lower  court  now,  this 
court  has  nothing  to  say;  that  right  Is  govern- 
ed by  statute. 

We  find  no  merit  In  the  petition,  and  It  is 
denied. 

SULIilVAN,  J.,  concurs. 


WOOD  V.  BRODERSON. 
(Supreme  Court   of   Idaho.    March   12,   1006.) 

1.  Tbial— Findings— Failure  to  Find. 

Where  the  court  fails  to  find  on  all  the 
material  issues  made  by  the  pleadings,  the 
Judgment  will  be  reversed,  unless  a  finding  upon 
such  issues  would  not  affect  the  judgment  en- 
tered. 

[Ed.  Note. — For  cases  In  point,  see  vol.  46, 
Cent  Dig.  Trial,  H  940-945.] 

2.  Same— Sufficiency  of  Finding. 

The  following  finding  held  insufficient  to 
support  a  judgment,  to  wit:  "That  all  the  is- 
sues of  fact  raised  by  the  pleadings  in  this  case 
are  hereby  found  and  decided  in  favor  of  the  de- 
fendant and  against  plaintiff." 

3.  Same— Necessity  fob  Finding. 

The  issues  made  by  the  pleadings  held 
sufficient  to  require  a  finding  upon  the  rate  of 
commission  to  be  paid. 

4.  Bbokebs— Right  to  Commission. 

Where  a  party  employs  a  real  estate  brolter 
to  sell  a  piece  of  real  property  at  a  stipulated 
price,  and  the  broker  procures  a  purchaser  who 
purchases  the  property  at  that  price,  the  brolcer 
18  entitled  to  his  commission  therefor. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Brokers,  H  85-80.] 

5.  Same  — Action    foe    Commissions  —  Evi- 
dence. 

Held,  in  this  case,  that  there  is  not  a  sub- 
stantial conflict  in  the  evidence,  such  as  to 
bring  it  within  the  rule  tliat  where  there  is  a 
substantial  conflict  in  the  evidence,  the  findings 
of  the  court  will  not  be  disturl>ed. 
(Syllabus  by  the  Court.) 

Appeal     from      District    C^urt,     Canyon 
County;  Frank  3.  Smith,  Judge. 
.   Action  by    A.  B.  Wood    against  Claus  F. 
Brodorson.    Judgment    for    defendant,    and 
plaintiff  appeals.    Reversed. 

Richards  A  Haga,  for  appellant  T.  D. 
Cahalan,  for  respondent 

SULLIVAN,  J.  This  action  was  brought  to 
recover  a  commission  of  $700  for  services 
rendered  in  selling  tot  the  plaintiff  40  acres 
of  land,  situated  near  the  town  of  Fayette, 
Canyon  county,  for  the  sum  of  $14,(KX).  The 
complaint  sets  out  two  causes  of  action ;  one 
on  contract  and  the  other  on  quantum  meruit 
It  Is  alleged,  among  other  things,  in  the  first 
cause  of  action,  that  the  plaintiff  was  a  real 


estate  agent  and  on  or  about  the  Ist  of  Jan- 
uary, 1903,  defendant  employed  him  to  sell 
a  certain  40-acre  tract  of  land  situated  near 
the  town  of  Payette,  and  promised  to  pay  the 
plaintiff  for  services  rendered  in  securing  a 
buyer  for  the  same  a  commission  of  5  per 
cent  on  the  purchase  price  thereof;  that 
plaintiff  after  being  so  employed  expended  a 
considerable  sum  of  money  in  advertising 
said  real  estate,  and  in  taking  persons  out  to 
view  the  same,  and  that  through  such  serv- 
ices and  efforts  a  sale  of  said  premises  'was 
made  on  or  about  the  5th  of  October,  1903; 
that  thereupon  defendant  became  Indebted 
to  the  plaintiff  in  the  sum  of  $700.  And  as  a 
second  cause  of  action  the  plaintiff  alleges 
that  while  engaged  as  a  real  estate  agent  and 
broker,  the  plaintiff  performed  services  for 
the  defendant  at  defendant's  instance  and  re- 
quest in  effecting  a  sale  for  defendant  of  a 
certain  40-acre  tract  of  land  belonging  to  the 
defendant  and  situated  neat  the  town  of. 
Payette ;  that  plaintiff  expended  considerable 
sums  of  money  in  advertising  said  land  for 
sale,  and  taking  persons  out  to  Inspect  the 
same,  and  that  through  bis  services  and  ef- 
forts a  sale  of  said  premises  was  made  <m  the 
5th  day  of  October,  1903,  for  the  sum  of 
$14,(K)0 ;  that  plaintiff's  services  were  reason- 
ably worth  $700,  which  at  the  time  of  the. 
sale  defendant  undertook  and  promised  to 
pay,  but  no  part  thereof  has  been  paid,  al- 
though pajrment  of  the  same  has  been  de- 
manded by  the  plaintiff.  The  prayer  is  for 
$700  damages,  with  interest  and  costs.  The 
defendant  by  his  answer  specificaiiy  denies 
the  allegations  of  the  complaint  and  in  his 
second  defense  sets  up  a  contract  entered 
into  on  or  about  the  10th  day  of  April,  where- 
by plaintiff  was  to  receive  2^  per  cent  com- 
mission for  the  sale  of  the  lands  in  question 
and  adjoining  land  at  $260  per  acre,  and 
avers  that  no  sale  was  made  thereunder.  De- 
fendant then  sets  up  a  second  contract  Alter- 
ed into  about  the  16tb  of  September,  1903. 
whereby  the  plaintiff  was  to  sell  the  40-acre' 
tract  that  was  subsequently  sold  for  $14,0(X) 
at  a  commission  of  2%  per  cent,  but  allies 
that  the  defendant  withdrew  the  land  from 
sale  on  the  29th  of  September,  Informing  the 
plaintiff  at  that  time  that  the  land  was  no 
longer  for  sale.  Both  of  said  contracts  were 
oral.  Judgment  was  entered  for  the  defend- 
ant and  a  motion  for  a  new  trial  was  over- 
ruled. This  appeal  is  from  th9  Judgment 
and  said  order. 

The  failure  of  the  court  to  find  upon  all  the 
Issues  raised  in  the  pleadings  is  assigned  as 
error,  as  well  as  the  insufficiency  of  the  evi- 
dence to  justify  the  findings  and  decision  of 
the  court  As  to  the  first  assigned  error: 
It  is  cl^r  that  the  court  failed  to  find  upon 
all  of  the  material  issues  raised  by  the  plead- 
ings.. The  issue  of  the  employment  of  ap- 
I)ellant  to  sell  the  real  estate  described  in  the 
complaint  is  found  in  favor  of  appellant,  but 
fails  to  find  the  amount  or  per  cent  of  com- 
mission to  be  paid  for  such  services.    It  U 
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alleged  In  the  first  cause  of  action  that  re- 
egondent  agreed  to  pay  5  per  cent,  on  the 
purchase  price  of  said  laud  as  commission, 
while  respondent  averred  la  his  answer,  nud 
testified  on  the  trial,  that  it  -svas  I'^k  per  cpnt., 
and  the  court  failed  to  find  upon  that  issue. 
It  was  alleged  in  the  complaint  that  the  ap- 
pellant expended  considerable  money  In  nd- 
Tcrtlslng  said  real  estate  for  sale,  and  lu 
talcing  persons  out  to  view  It  for  the  purpose 
of  buying.  Those  allegations  were  denied  by 
the  answer,  and  the  court  foiled  to  make  a 
finding  thereon.  The  respondent  averred  In 
his  answer  that  the  first  contract  with  ap- 
pellant was  to  terminate  on  July  1, 1003,  and 
the  court  failed  to  find  on  that  Issue.  As  on 
aflirmatlve  defense  the  respondent  averred 
a  contract  entered  Into  with  appellant  on  the 
15th  of  September,  1003,  for  the  sole  of  said 
land,  and  avers  that  said  contract  was  to 
continue  for  one  week  only.  This  defense 
Is  significant,  and,  as  I  view  It,  has  an  Im- 
portant bearing  on  this  case,  as  It  Is  averred 
that  said  laud  was  listed  with  appellant  for 
sale  at  $14,000,  the  very  price  that  respond- 

,  ent  sold  the  land  for  on  the  5th  of  October, 
1903,  to  a  purchaser  Introduced  to  him  by  ap- 

'  pellant.  But  it  is  contended  by  counsel  for 
respondent  that  appellant  did  not  "introduce" 
the  purchaser  to  respondent.  In  such  trans- 
actions as  this  the  formal  Introduction  re- 
quired In  polite  society  is  not  absolutely  nec- 
essary. It  Is  sufficient  If  the  appellant  pro- 
cured the  purchaser.  The  court  failed  to 
nnd  on  this  affirmative  defense,  although  it 
was  a  clear  cut  Issue  and  considerable  testi- 
mony received  thereon.  As  late  as  September 
29th,  only  seven  days  before  the  sale,  re- 
spondent avers  In  his  answer  that  he  asked 
appellant  if  he  had  yet  found  a  purchaser  for 
said  land.  when,  according  to  the  averment 
in  his  answer,  the  contract  which  was  to 
continue  for  a  week  only,  had  expired  on 
September  22d.  Why  ask  that  question  on 
that  date,  if  the  contract  had  been  terminated 
seven  days  before?  An  Issue  was  made  as 
to  the  amount  of  commission  to  be  paid  In 
case  of  a  sale,  and  also  as  to  whether  the  re- 
spondent withdrew  from  sale  the  land  In 
question  on  September  29th,  and  termlnatet 
the  contract  between  them,  and  the  court 
failed  to  make  findings  thereon. 

The  fourth  finding  Is  apparently  a  very 
sweeping  one,  and  Is  as  follows :  "That  the 
plaintiff,  under  said  employment,  never  sold 
defendant's  said  land,  nor  any  part  thereof, 
to  any  person,  nor  did  the  plaintiff  ever  notify 
the  defendant,  or  his  agent,  that  he  had  sold 
said  property,  or  any  part  of  the  same,  for 
any  sum  at  all,  or  that  he  had  found  a  pur- 
chaser for  said  land,  or  any  part  thereof,  at 
any  price  or  sum,  nor  did  plaintiff  ever  pre- 
sent a  purchaser  to  the  defendant*  When 
analysed,  this  finding  does  not  meet  the 
issnes.  While  It  Is  there  fonnd  appellant 
"never  sold  defendant's  land,"  nor  "notify  the 
defendant  or  his  agent  that  he  had  sold  said 
property,    *    *    *    or  that  he  bad  found  a 


purchaser  for  said  land,  •  «  ♦  nor  did  • 
plaintiff  ever  present  a  purchaser  to  the  de-  • 
fendant,"  as  under  the  issues  appellant  to 
earn  his  commission  was  not  required  to  "sell  • 
said  laud"  nor  formally  "notify"  the  defend- 
ant that  he  had  sold  the  same  or  that  he  had 
found  a  purchaser  or  "presented"  a  purchaser 
to  respondent  It  wns  sufllclent  if  the  appel- 
lant found  a  purchaser,  showed  him  the  land 
and  explained  Its  desirability  as  a  purchase, 
and  was  Instrumental  In  making  the  sale. 
No  formal  Introduction  of  the  purchaser  to 
the  owner  was  necessary,  and  no  formal  no- 
tification was  required,  but  the  evidence  dear- 
ly shows  that  appellant  gave  respondent  the 
name  of  the  purchaser,  and  he  testified  that 
a  Mr.  Wells  In  the  employ  of  appellant  In- 
troduced him  to  respondent  Said  finding  Is 
equivocal,  evasive,  and  does  not  squarely 
meet  the  Issues.  The  rule  Is  well  established 
In  this  state  that  when  the  court  falls  to  find 
on  all  of  the  material  Issues,  the  Judgment 
will  be  reversed,  imless  a  finding  thereon 
either  for  or  against  the  successful  party 
would  not  affect  the  Judgment  entered.  Tage 
V.  Alberts,  2  Idaho  (Hash.)  271,  13  Pac.  19; 
Standley  v.  Flint  (Idaho)  70  Pac.  815;  Car- 
son V.  Thews,  2  Idaho  (Hash.)  176,  9  Pac. 
605;  Bowman  v.  Ayers,  2  Idaho  (Hash.)  305, 
13  Pac.  346 ;  Halght  v.  Tryon,  112  Cal.  4,  44 
Pac.  318.  This  rule  applies  to  all  material 
Issues  even  though  made  by  affirmative  de- 
fenses. In  2  Spelling  on  Appellate  Practice, 
}  591,  the  author  says:  "It  Is  Immaterial 
whether  the  Issue  arises  upon  allegations  In 
the  complaint  and  denials  in  the  answer,  or 
upon  aflirmatlve  defenses  pleaded  In  the  an- 
swer and  treated  as  denied  by  the  plaintiff." 
Reliance  is  placed  upon  the  sixth  finding  by 
counsel  for  respondent  which  finding  Is  as 
follows :  "That  all  the  Issues  of  fact  ralsetl 
by  the  pleadings  in  this  case  are  hereby  found 
and  decided  in  favor  of  defendant  and  against 
the  plaintiff."  That  finding  at  once  suggests 
an  inquiry  as  to  what  Issues  are  raised  by  the 
pleadings,  and  that  in  many  cases  is  of  no 
little  difiSculty  U>  determine.  Take  the  case 
at  bar.  The  court  below  may  have  concluded 
that  the  affirmative  defense  set  up  in  the  an- 
swer did  not  present  an  Issue^  while  this  court 
has  concluded  that  It  did  do  so.  Sold  finding 
Is  Indefinite,  and  not  a  sufficient  finding. 
Johnson  v.  Squires,  53  Cal.  37.  It  Is  difficult 
to  determine  from  the  finding  of  facts  the 
exact  position  of  the  trial  court  But  from 
the  record  we  Infer  the  court  took  the  view 
that  said  land  was  not  sold  under  the  first 
agreement  between  the  parties,  and  as  stated 
by  the  Judge,  "the  plaintiff  has  failed  to  estab- 
lish by  a  preponderance  of  the  evidence  that 
he  ever  notified  defendant  that  he  had  a  pur- 
chaser for  said  land  under  said  agreement" 
The  rule  does  not  require  a  formal  notifica- 
tion In  such  a  matter.  It  Is  sufficient  If  plain- 
tiff procured  the  purchaser.  And  the  Judge 
said:  "The  evidence  discloses  a  subsequent 
agreement  made  in  September,  190.3,  but  does 
not  show  the  rate  of  compensation  or  any 
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agreement  In  regard  to  the  amount  of  com- 
pensation plaintiff  was  to  receive  for  his  serv- 
Icea  In  selling  said  property.  The  evidence 
shows  clearly  that  the  plalnttfT  performed  cer- 
tain services  for  defendant,  bat  there  is  an 
absolute  failure  of  proof  as  to  the  reasonable 
value  of  said  services."  This  statement 
would  indicate  that  the  court  found  for  re- 
spondent because  of  an  absolute  failure  to 
prove  the  value  of  the  services,  which  the 
court  conceded  the  appellant  had  performed. 
On  the  question  of  compensation  respondent 
avers  In  his  answer  that  he  stipulated  to  pay 
2Vj  per  cent  commission  In  case  of  a  sale, 
and  on  that  admission  the  appellant  was  en- 
titled to  judgment  in  case  he  procured  the 
purchaser.  Witness  Bralnard  testified  that 
one  selling  a  farm  like  the  one  described  in 
the  complaint,  a  reasonable  commission  would 
be  5  per  cent.  This  I  think  sufficient  to 
fix  the  commission  to  be  paid,  if  appellant  pro- 
cured the  purchaser.  The  answer  of  respond- 
ent admits  that  the  land  was  listed  with  ap- 
pellant for  sale  In  April,  1903.  but  the  parties 
do  not  agree  as  to  the  time  the  contract  was 
to  continue  and  the  commission  to  be  paid  In 
case  of  a  sale.  The  respondent  contends  that 
the  contract  was  to  expire  on  July  1,  1903, 
while  the  appellant  contends  that,  in  case  the 
orchard  tract  was  not  sold  until  after  July 
Ist,  respondent  should  retain  that  year's  crop, 
and.  If  sold  before  that  dute,  the  crop  was  to 
go  with  the  land. 

It  also  appears  that  after  the  1st  day  of 
Jul.v,  the  respondent  called  on  appellant,  and 
urged  blm  to  sell  said  land,  and  that  he  con- 
tinued to  advertise  the  same  and  show  It  to 
prospective  purchasers.  While  the  respond- 
ent testified  that  said  conti-nrt  was  to  termi- 
nate on  Jul.v  Ist.  the  clroimstance  of  his  call- 
ing on  the  appellant  repeatedly  after  that  date 
and  urging  him  to  sell  said  land,  and  when 
a  purchaser  procured  by  appellant  went  to 
respondent  In  September  he  did  not  protest 
that  the  land  was  not  for  sale,  but  assisted 
the  appellant  in  showing  the  land  to  the  best 
advantage  by  furnishing  returns  from  the 
sale  of  fruit  and  arranged  for  the  purchaser 
to  go  through  and  examine  the  house  on  the 
premises.  If  the  place  w^as  not  for  sale  after 
the  1st  of  July,  it  Is  a  little  remarkal)le  that 
when  the  purchaser  called  on  him  on  the  l.ith 
of  September,  and  talked  with  him  In  regard 
to  the  purchase  of  the  property,  that  he  did 
not  then  and  there  Inform  him  that  the  prop- 
erty was  not  for  sale.  It  further  appears 
from  the  record  that  the  appellant  found  a 
purchaser  for  said  land  at  $:?00  per  acre,  and 
w^hon  he  informed  the  respondent  that  he  had 
found  a  purchaser,  respondent  asked  at  what 
price,  and  the  appellant  Informed  him  that 
it  was  at  the  price  of  $300  per  acre.  He  re- 
plied that  he  could  not  take  that  for  It  then, 
and  the  appellant  replied  that  "It  was  a  pret- 
ty late  time  then  to  put  up  the  price."  The 
api)ellaut  there  informed  the  respondent  that 


he  feared  the  raise  In  the  price  vrouM  V.»~\ 
the  sale ;  that  It  would  bar  the  sale.  It  w.is 
at  that  time  respondent  Informed  tlie  npi«»l- 
lant  that  he  would  take  ?14,000  or  $3.">0  p?r 
acre  for  said  land,  and,  after  appellant  had 
persuaded  the  purchaser  to  give  that  amount, 
and  the  purchaser  informed  the  respondent 
that  he  would  take  It  at  that  price,  the  re- 
spondent testified  as  follows  in  regard  to  that 
transaction:  "It  kind  of  surprised  me.  He 
told  me  he  would  take  It,  $14,000  cash,  so  I 
told  him  that  I  had  better  see  my  wife  about 
It  It  kind  of  frightened  me.  It  seared  me." 
It  seems  from  the  evidence  that  the  respond- 
ent was  vacillating  and  scared  and  frightened 
whenever  he  was  offered  the  price  that  said 
land  was  listed  for.  The  further  fact  that 
the  respondent  testified  that  the  second  list- 
ing of  the  property  for  sale  was  to  continue 
only  for  a  week  from  the  15th  of  September, 
and  thereafter  testified  that  on  the  29th  of 
September  he  told  the  appellant  that  "It  Is  all 
off,"  and  that  In  seven  days  thereafter  be 
sold  the  land  to  the  purchaser  procured  by  the 
appellant  for  $14,000  on  very  favorable  terms 
as  to  deferred  payments,  would  at  least  go  to 
Indicate  that  he  was  attempting  to  evade  the 
payment  of  a  commission  to  the  one  who  had 
procured  him  the  purchaser.  It  is  clear  from 
the  evidence  that  the  appellant  not  only  fur- 
nished a  purchaser  who  was  ready,  willing, 
and  able  to  buy,  but  did  buy  the  land  at  the  list- 
ed price.  At  the  time  of  the  sale  respondent 
for  some  reason  requested  the  purchaser  not 
to  Inform  the  appellant  of  the  sale,  apparently 
desiring  to  keep  It  a  secret  and  keep  appel- 
lant in  Ignorance  of  the  sale.  Considering 
all  the  facts  of  the  case,  and  the  statement  of 
the  respondent  that  the  power  to  sell  was  re- 
voked on  the  29tb  of  September,  yet  in  the 
face  of  that  statement  seven  days  thereafter 
he  proceeds  to  sell  the  property  to  the  very 
person  whom  the  evidence  clearly  shows  was 
procured  by  the  appellant  Is  at  least  very 
significant  Smith  t.  Anderson,  2  Idaho 
(Hash.)  .537,  21  Pac.  412,  was  a  case  some- 
what similar  to  the  case  at  bar;  the  court 
said,  after  reciting  the  facts:  "Considering 
these  facts,  and  considering  the  fact  that  the 
defendants  stated  in  their  letter  of  revocation 
that  they  did  not  desire  to  sell  the  ranch,  yet 
in  the  very  teeth  of  that  statement,  proceeded 
to  sell,  and  to  the  very  person  to  whom  the 
plaintiff  had  Introduced  them,  it  is  a  fair  In- 
ference from  the  testimony  that  the  object 
of  the  letter  of  revocation  was  an  attempt  to 
deprive  the  plaintiff  of  his  commission." 
While  there  Is  a  conflict  in  the  oral  testimony 
on  some  points  In  the  case,  the  circumstances 
and  physical  facts  surrounding  the  transac- 
tion clearly  support  the  contention  of  the  ap- 
I)ellant,  and  that  in  connection  with  the  fail- 
ure of  the  court  to  find  upon  the  material  is- 
sues, requires  a  reversal  of  the  judgment,  and 
the  granting  of  a  new  trial  In  order  that  Jus- 
tice may  be  done.    There  Is  not  such  a  conflict 
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in  the  evidence  as  would  bring  this  case  with- 
in the  well-established  rule  on  the  questlou  of 
8UbstantinI  c-onflict  therein. 

The  judgment  is  reversetl,  n  new  trial  grant- 
etl,  aud  the  cause  reuiauded,  with  costs  in 
favor  of  ni)iiellant 

STOCKSLAGEU.  C.  J.,  concurs  In  conclu- 
sion reached.    AIIoSHIB,  J.,  concurs. 


STATE    V.    WRIGHT. 
(Supreme   Court   of   Idaho.    March    16,   1906.) 

1.  Criminai.  IiAW—Appeai,— Motion  fob  New 
Tbiai.. 

I'luler  the  provisions  of  section  7053  of  the 
Revised  Statutes  of  1SS7,  where  a  defendant 
serves  and  files  his  notice  of  intention  to  move 
for  new  trial,  and  states  therein  the  grounds 
upon  which  bis  application  is  based,  and  the 
trial  court  or  judge  and  rcsiK'ctive  counsel 
treat  sncb  notice  ns  an  appliention  for  a  new 
trial,  this  court  will  so  treat  it,  and  not  dis- 
miss the  appeal  on  the  ground  that  a  formal 
application  was  not  made. 

2.  LaBCENT— EVIOENCE— Sl'KFIClENCr. 

Evidence  examined,  and  held  sufficient  to 
sustain  verdict. 

3.  Criminal  Law  —  Isstbuctioss  —  Assump- 
tion OF  Pacts. 

An  instruction  that  leaves  the  questions  of 
fact  to  be  found  by  tlie  jury,  and  only  sugRests 
tlie  law  applicable  in  case  they  find  certain  facts 
to  exist,  is  not  objectionable  on  the  ground  that 
it  assumes  that  certain  facts  do  exist. 

4.  Same— BiNDiNo  Instructions— Power  of 
CoruT. 

Under  the  provisions  of  section  7877  of 
the  Revised  Statutes  of  1887,  it  is  not  error  for 
the  court  to  refuse  to  instruct  the  jury  to  find 
the  defendant  not  guilty ;  but  the  c-ourt  may  ad- 
vise the  jury  to  acquit  the  defendant,  but  the 
jury  is  not  lx>und  by  such  advice. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1727.] 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington 
County :  Frauk  J.  Smith,  Jud^e. 

John  Wright  was  convicted  of  larceny, 
and  appeals.    Afilriued. 

Frank  Harris,  for  ap|)cllant.  J.  ,T.  Gnheen, 
Atty.  Gen.,  and  Edwin  Snow,  for  the  State. 

STOCKSLAGER,  C.  J.  Appellant  was 
cliarged  with  the  crime  of  grand  larceny  in 
tlie  district  comt  of  Washington  county,  to 
wit:  "That  the  said  John  Wright,  on  or 
about  the  15th  day  of  May,  100.",  in  the 
county  of  Washington,  state  of  Idaiio,  then 
and  there  one  bay  horse,  the  same  being  the 
personal  property  of  W.  M.  Pearson,  did  un- 
lawfully and  feloniously  steal,  take,  lead,  and 
drive  away,  contrary  to  the  fomi,  force,  and 
effect  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  power,  force,  and 
dignity  of  the  state  of  Idaho."  To  this  in- 
formation defendant  pleaded  not  guilty.  A 
trial  was  subsequently  hud,  which  resulted 
in  a  verdict  of  guilty.  Defendant  moved  for 
a  new  trial,  which  was  overrultHl.  The  ap- 
peal Is  from  the  order  overruling  the  motion 


for  a  new  trial  and  from  the  Judgment. 
Learned  counsel  for  appellant  assigned  tn'O 
errors,  to  wit:  (1)  "That  the  court  mis- 
directed the  Jury  in  matters  of  law,  and 
erred  in  the  matter  of  decisions  of  questions 
of  law  arising  in  the  trial  of  the  cause."  (2) 
"That  the  verdict  Is  contrary  to  law  and  the 
evidence." 

Counsel  for  respondent  moved  to  dismiss 
the  appeal  from  the  order  of  the  court  deny- 
ing a  new  trial,  and  also  to  strike  the  bill  of 
exceptions  from  the  record,  for  the  reason 
that  appellant  did  not  comply  with  section 
7053,  Rev.  St.  1887,  by  making  bis  applica- 
tion for  a  new  trial  witliiu  10  days  after 
verdict  This  section  provides:  "The  ap- 
plication for  a  new  trial  may  be  made  before 
or  after  Judgment,  and  must  be  made  within 
ten  days  after  verdict,  unless  the  court  or 
Judge  extends  the  time."  The  verdict  was 
rendered  on  November  1st,  and  on  November 
3d  the  defendant  served  and  filed  what  is 
designated  "Notice  of  Motion  for  New  Trial," 
wherein  he  stated  all  the  grounds  upon  which 
be  thereafter  moved  the  court  for  a  new 
trial,  and  addressed  the  notice  to  the  disti-ict 
judge  and  the  prosecuting  attorney  In  and 
for  Washington  county.  On  the  same  date 
the  prosecuting  attorney  entered  into  a  stipu- 
lation with  defendant's  counsel  for  an  exten- 
sion of  time  for  a  period  of  60  days  In  which 
to  prepare  and  present  a  bill  of  exceptions, 
and  on  the  same  date  the  trial  judge  made 
and  entered  an  order  to  the  same  effect.  It 
Is  clear  and  undisputable,  we  think,  that  the 
prosecuting  attorney,  district  Judge,  and  aH 
parties  to  this  action  underetood  the  so-called 
"notice  of  motion  for  new  trial"  as  amount- 
ing to  an  "application  for  a  new  trial,"  with- 
in the  meaning  of  section  7953,  Revised  Stat- 
utes. Had  they  not  so  understood  it,  there 
would  have  been  no  use  or  object  in  granting 
an  extension  of  time  for  the  settlement  of 
"a  bill  of  exceptions  and  statement  of  the 
case  on  motion  for  a  now  trial,''  as  was  done 
by  the  trial  court.  The  foregoing  views  are 
also  reinforced  by  the  fact  that  the  prosecut- 
ing attorney  made  no  objection  whatever  to 
the  consideration  of  defendant's  motion  for 
a  new  trial,  when  the  same  was  formally 
made,  on  the  ground  that  the  same  bad  not 
been  made  within  the  statutory  time.  The 
contention  which  is  here  made  by  the  Attorney 
General  for  the  first  time  In  this  court  was 
never  presented  to  the  trial  Judge  nor  urged 
in  any  manner  until  the  case  was  called  for 
hearing  in  this  court.  We  are  admonished 
by  section  8070,  Rev.  St.  1887,  that  In  the 
hearing  of  criminal  cases  on  appeal  "the 
court  must  give  Judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
which  do  not  afTect  the  substantial  rights  of 
the  parties."  This  section  has  been  time  and 
time  again  Invoked  by  this  court  against  de- 
fendants who  were  relying  on  mere  technical 
objections,  and  we  can  see  no  reason  why 
the  same  statute  is  not  as  clearly  applicable 
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to  and  enforceable  against  the  state,  when  It 
urges  a  mere  technical  variance  from  the 
statutory  requirements  wnich  appears  neither 
to  have  misled  nor  prejudiced  the  rights  of 
the  people  In  any  respect  whatever.  It  is 
clear  to  my  mind  that  the  appeal  from  the 
order  denying  defendant's  motion  for  a  new 
trial  should  not  be  dismissed.  Section  8056, 
Rev.  St.  1887,  provides  that  "If  the  appeal 
Is  irregular  in  any  substantial  particular, 
but  not  otherwise,  the  appellate  court  may, 
on  any  day  and  term,  on  motion  of  the 
respondent  upon  five  days'  notice,  accom- 
panied with  copies  of  the  papers  upon  which 
the  motion  is  founded,  order  it  to  be  dismiss- 
ed." The  objection  urged  here  does  not 
amount  to  a  substantial  irregularity.  It 
makes  no  difference  what  a  party  litigant 
calls  a  paper  or  document  he  files  in  legal 
proceedings.  The  court  will  look  to  the  pur- 
pose, eflfect,  and  object  of  the  document. 
The  notice  given  by  defendant  in  this  case 
advised  the  state  beyond  all  peradventure 
that  he  would  formally  move  for  a  new  trial 
as  soon  as  he  could  get  his  bill  of  exceptions 
and  statement  prepare<l  and  settled;  and 
In  pursuance  of  this  notice  he  prepared, 
served,  and  presented  his  statement,  pro- 
cured the  settlement  of  the  same,  and  there- 
upon made  his  formal  motion  for  a  new  trial. 
The  rule  announced  in  State  v.  Smith.  5 
Idaho,  291,  48  Pac.  1000,  will  be  so  modified 
as  to  hold  that  where  a  notice  of  Intention 
to  move  for  a  new  trial  Is  made  within  the 
statutory  time,  and  contains  the  groimds  of 
the  application,  and  Is  treatetl  by  the  trial 
court  and  respective  counsel  as  an  applica- 
tion for  new  trial.  It  will  be  so  treated  on 
appeal. 

The  insufllclency  of  the  evidence  to  sustain 
the  verdict  is  assigned  as  error.  On  an 
examination  of  the  evidence,  we  conclude 
that  there  was  sufficient  to  support  the  ver- 
dict. 

The  giving  of  instructions  11  and  12  is 
assigned  as  error.  Instruction  11  is  as  fol- 
lows; "Possession  of  property  recently 
stolen  Is  not  evidence  sufficient  of  Itself  to 
warrant  a  conviction.  It  Is  merely  a  circum- 
stance to  show  guilt,  which,  taken  in  connec- 
tion with  other  evidence,  is  to  determine 
the  question  of  guilt.  If,  however,  the  Jui-y 
believe,  beyond  a  reasonable  doubt,  that  the 
property  described  In  the  Information  was 
stolen,  and  was  seen  in  the  possession  of  the 
defendant  shortly  after  being  stolen,  the 
failure  of  the  defendant  to  account  for  such 
possession  or  to  show  that  such  possession 
was  honestly  obtained,  is  a  clremustauce 
tending  to  show  his  guilt ;  and  the  defendant 
is  called  upon  to  explain  the  possession  in 
order  to  remove  the  effect  of  the  pc^sesslou 
as  a  circumstance  to  be  considered  in  connec- 
tion with  other  suspicious  facts,  if  the  evi- 
dence discloses  any  such."  The  twelfth  In- 
struction reads:  "The  court  In.structs  .vou 
that  In  order  to  find  that  the  property  de- 
scribed in  the  Information  was  in  the  posses- 


sion of  the  defendant,  for  the  reason  that  it 
was  found  In  the  possession  of  ZIbe  Morse 
and  Thomas  Jackson,  If  you  find  that  it  was 
in  their  possession,  then  you  must  find  that 
the  said  ZIbe  Morse  and  Thomas  Jackson 
were  authorized  and  directed  by  the  defend- 
ant to  take  possession  of  said  property  de- 
scribed in  the  Information  for  and  on  behalf 
of  said  defendant,  and  as  the  property  of  the 
said  defendant"  We  think  that  those  in- 
structions correctly  state  the  law,  and  there 
■was  no  error  In  giving  them.  They  should 
not,  however,  be  used  as  a  model,  as  they  are 
not  as  clear  as  they  might  be  drawn  and 
might  tend  to  confuse.  The  court  does  not 
assume  by  either  instruction  that  the  evi- 
dence shows  any  particular  fact  Both  are 
conditional,  and  leave  the  question  of  fact 
In  each  instance  for  the  Jury  to  determine, 
and  suggest  the  law  to  be  applied  in  case 
they  find  c^-tain  facts  to  exist 

Counsel  for  appellant  also  submitted  a 
peremptory  instruction  for  the  consideration 
of  the  court  to  be  given  to  the  Jury,  which 
was  in  effect  to  return  a  verdict  of  not 
guilty,  and  urges  that  the  court  erred  In  not 
giving  this  instruction.  There  are  two 
reasons  why  the  court  did  not  err  in  refusing 
to  give  that  Instruction:  (1)  In  criminal 
cases  the  court  is  not  authorized  to  direct  the 
Jurj-  to  return  a  verdict  of  not  guilty,  but 
may  so  advise,  which  advice  the  Jury  may 
decline  to  follow.  Section  7877,  Rev.  St 
1887;  Territory  v.  Nellson,  2  Idaho  (Hasb.) 
«14,  23  Pac.  537.  (2)  The  evidence  was 
sufficient  to  sustain  the  verdict 

The  Judgment  is  affirmed. 

AILSIIIE  and  SULLIVAN,  JJ.,  concur. 


L-^TER  et  al.  v.  H.\YWOOD. 

(Supreme  Court  of  Idaho.    Feb.  21,  1000.    On 
Rehearing,  March  16,  1906.) 

1.  Witnesses— Pbivileoed  Communicatiohs 

— ('O.NVEYANCEB     AND     PaBTY     TO     COSVET- 
ANCE— .\TTOBNEr  AND  C'l-IENT. 

Communications  which  pass  betnreen  one 
who  is  merely  acting  as  a  conveyancer  or  friend- 
ly advisor  and  the  grantor  or  grantee  are  not 
privileged  commiinicntiong  under  the  provisions 
of  subdivision  2,  §  5938,  Rev.  St.  1887,  which 
protects  communications  which  pass  between 
attorney  and  client  in  the  coarse  of  professional 
employment. 

[Ed    Xote. — For  cases  in  iwint,  see  vol.  50, 
Cent.  Dig.  Witnesses,  {!{  740,  752.] 

2.  Tbiai.— Motion   fob  Nonsuit— Effect  of 
Evidence. 

On  a  motion  by  the  defendant  for  non- 
suit after  the  plaintiff  has  introduced  his  evi- 
dence and  rested  his  case,  the  defendant  mu.^t 
be  deemed  to  have  admitted  all  the  facts  of 
which  there  is  any  evidence  and  all  the  facts 
which  the  evidence  tends  to  prove. 

\VA.  Note. — For  oases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  81  372,  374.] 

3.  Same— When  Gbanted. 

A  ca.se  should  not  be  withdrawn  from  the 
jury  on  motion  for  nonsuit  after  the  plaintiff 
has  introduced  his  evidence,  unless  the  conclu- 
sion from  the  evidence  necessarily  follows,  aa 
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a  matter  of  law,  tbat  no  reeoywy  eoold  be  had. 
upon  any  view,  which  oonld  reasonably  be  drawn 
from  the  facts  which  the  evidence  tends  to  establish. 

[Ed.  Note. — For  eases  in  point,  see  yoL  46, 
Cent  Dig.  Trial,  J§  850,  860.] 

Stockslager,  C.  J.,  dissenting. 

(Syllabus  by  the  CoorC) 

Appeal  from  District  Court,  Fremont 
County;  X  M.  Stevens,  Jndge. 

Action  by  Peter  Later  and  others  against 
Martha  Haywood.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeaL    Reversed. 

The  plaintiffs,  who  are  appellants  in  this 
court,  commenced  their  action  in  the  district 
court  In  and  for  Fremont  county  on  the  11th 
day  of  January,  1905,  praying  tbat  a  certain 
deed  made  by  George  K  Hill,  Sr.,  to  Martha 
Haywood,  though  absolute  in  form,  be  de- 
clared to  be  a  mortgage  on  the  ground  that 
auch  deed  was  given  only  for  the  purxwse  of 
securing  the  payment  of  a  loan  from  the 
defendant  Haywood,  to  Frederick  R,  Hays. 
The  plalntlfTs  also  prayed  that  they  be  ad- 
judged and  decreed  the  successors  In  interest 
of  George  S.  Hill,  Sr.,  and  Frederick  R. 
Hays,  and  that  it  be  decreed  that  they  are 
the  legal  owners  of  the  property  described  In 
the  deed,  and  that  the  defendant  be  required 
to  convey  the  legal  title  to  the  plalntlfTs  upon 
their  paying  the  amount  of  the  loan  with 
Interest  It  appears  that  the  plaintiffs,  Pet- 
er Later,  Richard  Later,  and  Samuel  S.  Lat- 
er, had  been  for  a  number  of  years  prior  to 
the  commencement  of  the  action,  copartners 
doing  business  under  the  firm  name  and  style 
.  of  Iiater  Bros.,  and  that  prior  to  the  com- 
mencement of  the  action  the  Arm  had  been 
dissolved  and  the  business  and  accounts  of 
the  Arm  had  been  turned  over  to  the  RIgby 
Hardware,  Lumber  &  Manufacturing  Com- 
pany, a  corporation  which  had  been  organiz- 
ed by  the  Later  Bros.,  to  succeed  to  the 
rights  and  interest  of  the  copartnership.  It 
was  also  agreed  and  understood  that  any 
debts  or  accounts  that  could  not  be  collected 
by  the  corporation  should  be  turned  back  to 
the  Later  Bros.  About  the  16tb  day  of  July, 
1902,  the  plaintiffs  made  a  contract  with 
George  £.  Hill,  Sr.,  to  build  a  house  for  him 
on  his  ranch,  and,  in  the  course  of  the  busi- 
ness dealings,  agreed  to  take  In  payment  for 
their  services  and  materials  furnished,  cer- 
tain real  property  consisting  of  some  town 
lots  and  the  buildings  thereon  in  the  town  of 
RIgby,  at  a  consideration  of  $076.  The  plain- 
tiffs In  the  meantime  had  a  conversation 
with  one  of  their  employes,  Frederick  R. 
Hays,  whereby  they  agreed  to  secure  for 
Hays  the  property  Involved  In  this  action, 
either  by  purchasing  the  same  or  by  assist- 
ing him  in  raising  the  purchase  price.  In' 
the  course  of  plalntlfTs'  business  dealings 
with  Hays,  a  loan  was  secured  through  them 
from  the  defendant  Martha  Haywood,  in  the 
sum  of  $400  for  the  use  and  benefit  of  Hays, 
the  defendant  making  the  loan  on  the  ajn^e- 
ment  and  understanding  that  she  should  re- . 


celTt  an  abaolnte  deed  to  the  property  as 
security  for  the  loan.  This  appears  to  have 
been  agreed  to  by  all  parties  Interested,  and 
a  deed  was  made  and  executed  by  George 
B.  Hill,  Sr.,  In  favor  of  the  defendant  Hay- 
wood, and  was  delivered  by  Hill's  son  to  the 
Later  Bros,  and  the  $400  cash  was  paid  by 
the  defendant  to  Later  Bros,  for  the  use  and 
benefit  of  Hays,  whereupon  the  deed  was 
delivered  by  them  to  the  defendant  At  the 
time  of  the  payment  of  the  loan,  and  the  re- 
ceipt of  the  deed  of  conveyance,  a  contract 
was  entered  into  whereby  the  defendant 
agreed  to  reconvey  the  property  to  Frederick 
B.  Hays  upon  the  payment  of  the  amount  of 
the  loan,  together  with  the  Interest  thereon. 
At  the  time  of  this  transaction  there  was  due 
to  Hays  from  the  Later  Bros.,  the  sum  of 
about  $100  for  labor.  The  amount  of  the 
loan  and  the  $100  was  paid  to  Hill  on  the 
purchase  price  for  the  property  and  the 
Later  Bros,  paid  Hill  the  difference.  About 
two  weeks  thereafter,  Hays  executed  and 
delivered  to  the  RIgby  Hardware,  Lumber 
&  Manufacturing  Company  his  promissory 
note  for  the  sum  of  $184,  being  the  difference 
between  the  purchase  price  for  the  property, 
together  with  the  amount  of  money  which 
the  Later  Bros,  had  to  bis  credit,  and  the 
purchase  price  paid  to  Hill  for  the  property. 
Some  months  after  the  purchase  had  been 
made  and  the  loan  secured,  Hays  executed 
and  delivered  a  quitclaim  deed  In  favor  of 
the  plaintiffs,  the  Later  Bros.,  for  the  prop- 
erty in  disputa  The  plaintifTB  introduced 
their  evidence  tending  to  establish  the  al- 
legations of  their  complaint  and,  after  th^y 
had  rested  their  case,  the  defendant  moved 
for  a  nonsuit  which  motion  was  granted. 
The  plaintiffs  appealed  from  the  Judgment  of 
nonsuit  made  and  entered  against  them.  Re- 
versed, and  new  trial  ordered. 

Caleb  Jones,  for  plaintiffs.  Holden,  Hold- 
en,  Holden  ft  Holden,  for  respondent 

AILSHIB.  J.  (after  stating  the  facts). 
The  first  four  assignments  of  error  go  to  rul- 
ings of  the  court  in  settling  the  issues  In 
the  case.  These  were  matters  addressed  to 
the  discretion  of  the  trial  court  and  we  find 
no  abuse  of  that  discretion  In  this  case.  The 
fifth  and  sixth  assignments  are  predicated 
on  the  denial  of  motions  by  plaintiffs  to  have 
default  entered  against  defendant  While 
the  defendant  was  as  a  matter  of  fact  In 
default  In  the  strict  sense.  It  was  within  tbe 
power  and  discretion  of  the  court  to  extend 
and  enlarge  the  time  for  answering,  and  no 
injury  appears  to  have  resulted  from  such 
action. 

The  seventh  assignment  is  that  the  court 
erred  in  sustaining  defendant's  objection  to  ' 
the  admission  of  the  evidence  of  J.  F.  Bon- 
ham.  The  witness  was  called,  and,  after 
being  sworn,  testified  that  he  had  resided  at 
RIgby  and  was  acquainted  with  Later  Bros., 
and  also  with  the  defendant;  that  he  had 
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talked  -vi-ith  Mrs.  Haywood  in  relation  to  the 
matter  at  issue  about  one  year  prior  to  the 
trial  of  the  case.  It  was  shown  by  the  wit- 
ness that  he  had  never  been  admitted  as  an 
attorney  in  any  court,  and  that  he  did  not 
hold  himself  out  as  such,  bnt  that,  on  the 
other  hand,  he  was  a  conveyancer  and  kind 
of  general  counselor  and  advisor  of  the  people 
In  the  village  of  Klgby.  He  advised  his 
neighbors  and  friends  concerning  business 
and  legal  transactions  which  arose  among 
them.  It  does  not  appear  that  he  had  ever 
been  employed  by  defendant  as  a  legal  advis- 
or In  this  matter.  It  Is  sufficient  to  say  that, 
80  far  as  the  record  discloses,  the  witness  was 
not  disqualified  under  subdivision  2,  {  5K>8, 
.  Rev.  St  1887. 

The  last  assignment  is  made  against  the 
action  of  the  court  In  granting  a  nonsuit. 
This  action  was  taken  under  subdivision  5, 
i  4354,  Rev.  St.  1887.  A  careful  perusal  of 
the  record  convinces  us  that  the  e\idence 
produced  by  the  plaintiffs  was  sufficient  to 
put  the  defendant  to  her  proof.  The  evi- 
dence, at  least,  tended  to  prove  all  the 
material  allegations  of  the  complaint.  The 
rule  requiring  the  evidence  in  such  cases 
as  the  one  at  bar  to  be  clear  and  con- 
vincing applies  only  to  the  determination 
of  the  case  on  the  evidence  after  both  sides 
have  submitted  their  proofs  and  has  no 
application  to  a  case  where  the  defendant, 
resting  on  plaintiffs'  proof  alone,  moves  for 
nonsuit  By  such  a  motion  the  defendant 
admits  the  existence  of  every  fact  which  the 
evidence  tends  to  prove,  or  which  can  be  gath- 
ered from  any  reasonable  view  of  the  evi- 
dence. Great  Northern  R.  R.  Co.  v.  Mc- 
Laughlin. 17  C.  C.  A.  330,  70  Fed.  673;  Cain 
v.  Gold  Mountain  Mln.  Co.  (Mont)  71  Pac. 
1004;  Railroad  Co.  v.  Everett  152  U.  S.  107, 
14  Sup.  Ct.  474,  38  L.  Ed.  373;  Cravens  v. 
Dewey,  13  Cal.  40;  McKee  v.  Greene,  31 ' 
Cal.  418;  Felton  v.  Millard,  81  Cal.  540,  21 
Pac.  533,  22  Pac.  750;  I^wls  v.  Lewis,  3 
Idaho  (Ilasb.)  W5,  33  Pac.  38;  Edmlsson  v. 
Drumer-Flato  Commission  Co.  (Okl.)  73  Pac. 
058 ;  6  Ency.  P.  &  P.  441.  It  Is  also  contend- 
ed that  there  was  a  fatal  variance  between 
the  allegations  of  the  complaint .  and  the 
proof  submitted.  Respondent  argues  that  the 
evidence  shows  that  whatever  claim  or  cause 
of  action  has  been  disclosed  belongs  to  the 
Rlgby  Hardware,  Lumber  &  Manufacturing 
Ck>.,  a  corporation,  and  not  to  the  plaintiffs. 
This  contention  rests  on  the  fact  that  the 
Later  Bros,  were  the  Incorpoi-ators  of  the 
new  company,  and  that  the  corporation  ap- 
jwars  to  have  succeeded  to  all  the  property 
and  rights  of  the  Later  Bros.  It  also  ap- 
Iiears  that  the  copartnership  known  as  Later 
Bros,  was  dissolved  sometime  prior  to  the 
conuiicncem^it  of  this  action.  It  was  shown, 
liowever,  that  the  accounts  were  turned 
over  to  the  coriwratlon  only  conditionally, 
and  that  such  as  might  not  be  collected 
within  a  given  time  should  be  turned  back. 


So  far  as  disclosed  by  the  record,  the  right 
of  action  rests  In  the  plaintiffs  and  a  re- 
covery by  them  will  be  a  bar  to  a  recovery  on 
the  same  cause  of  action  by  the  Rlgby 
Hardware,  Lumber  &  Manufacturing  Co.  If 
any  assignment  of  the  subject-matter  of  the 
cause  of  action  has  ever  been  made — which 
fact  does  not  appear — It  Is  not  shown  that  the 
defendant  has  ever  had  any  notice  thereof 
either  actual  or  constructive.  The  dissolu- 
tion of  the  partnership  does  not  preclude  the 
maintenance  of  an  action  for  the  collection  of 
debts  and  liabilities  due,  nor  from  recover- 
ing property  that  belonged  to  the  Arm. 

The  Judgment  must  be  reversed,  and  it 
is  so  ordered,  and  the  cause  is  remanded  for 
a  new  trial.   Ciosts  awarded  to  appellants. 

SULLIVAN,  J.,  concurs. 

STOCKSLAGER,  C.  J.  (dissenting).  I  can- 
not concur  in  the  conclusion  reached  by  my 
as^'o<'lates  for  the  reason  that  I  do  not 
bollevo  that  the  plaintiffs  are  entitled  to 
any  '  Mef.  Before  a  plaintiff  can  recover 
In  a  (ivil  action  of  this  character  he  must 
show  he  la  the  real  party  In  interest  In 
this  case  Later  Bros,  plead  they  are  en- 
titled to  the  relief  prayed  for,  and  If  they 
jirove  any  one  Is  entitled  to  an  equity  In 
the  property  in  controversy,  It  is  the  Rlgby 
Hardware,  Lumber  &  Manufacturing  Com- 
pany. The  proof  shows  that  Later  Bros, 
and  others  organized  a  corporation  called 
the  Rlgby  Hardware,  Lumber  &  Manufactur- 
ing Company;  that  a  conwratlon  took  over 
all  the  assets  of  Later  Bros.  Later  Bros. 
ceased  to  exist  as  a  copartnership  after  the 
Incorporation  of  the  Rlgby  Hardware,  Linu- 
ber  &  Manufacturing  Conipan.v,  and  the 
equity.  If  any,  in  the  property  in  controversy, 
passed  to  the  Rlgby  Hardware,  Lumber  & 
Manufacturing  Company  as  one  of  the  as- 
sets of  Later  Bros. ;  the  corporation  Is  still 
In  existence.  "We  find  a  letter  In  the  record 
that  throws  much  light  on  the  question  be- 
fore us:  "Rlgby,  Idaho,  June  21,  1904.  Sirs. 
Martha  Haywood,  Rlgby,  Idaho — Dear  Mad- 
am: Your  proposition  made  to  us  through 
Richard  Later  to  pay  us  1140.00  in  full  for 
our  claim  against  the  property  you  bold 
as  security  for  loan,  being  lots  5  and  6, 
block  2,  town  of  Rlgby,  has  been  considered 
by  the  directors  of  our  comiiany  and  refused. 
We  feel  that  this  company  has  been  ^s 
generous  with  you  in  this  matter  as  any 
sane  person  could  wish.  We  wish  to  avoid 
trouble  and  foreclosure  proceedings,  but  In 
this  matter  you  certainly  cannot  object  to 
the  ultimate  result  of  such  procedure.  The 
members  of  our  company  Insist  on  Immediate 
action  being  brought  to  recover  the  amount 
due  us,  with  interest,  and  have  Instructed 
the  undersigned  to  notify  you  that  unless  you 
pay  to  this  company  before  the  morning 
train  leaves  for  St  .\nthony,  Friday,  the  23d 
Inst  the  sum  of  fl50.00  (being  the  proiKwl- 
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Hon  made  to  you  on  the  18th  Inst.)  the  said 
proposition  will  be  off,  and  we  shall  go  to 
the  county  seat  and  Institute  foreclosure 
proceedings.  This  proposition  is  final  and 
do  not  expect  further  overtures  from  us,  for 
none  will  be  made.  Most  respe<:tfully  yours. 
The  RIgby  Hardware,  Lumber  &  Manufactur- 
ing Company,  per  George  E.  Hill,  Jr..  secre- 
tary and  treasurer."  This  letter  would  in- 
dicate that  the  business  oHlcer  of  this  cor- 
poration believed  the  Rlgby  Hardware,  Lum- 
ber &  Manufacturing  Company  had  some 
kind  of  a  claim  against  respondent  There  is 
no  dispute  about  the  claim  referred  to  be- 
ing the  same  one  upon  which  this  action  is 
predicated.  The  record  falls  to  disclose  any 
transfer  of  this  claim  from  the  Rlgby  Hard- 
ware, Lumber  &  Manufacturing  Company  to 
Later  Bros.,  after  the  time  this  letter  was 
written  and  the  commencement  of  this  ac- 
tion. The  motion  for  nonsuit  was  sustained 
on  the  ground  of  fatal  variance  between  the 
pleadings  and  proofs  and  other  grounds. 

I  do  not  think  there  was  any  error  in  the 
ruling  of  the  court  in  sustaining  this  motion, 
at  least  on  the  ground  above  indicated,  and 
the  judgment  should  be  affirmed. 

On  Petition  for  Rehearing. 

SULLIVAN,  J.  This  Is  a  petition  for  re- 
hearing. The  petitioner  suggests  that  the 
majority  of  the  court  have  treated  the  peti- 
tioner's motion  for  nonsuit  as  made  solely 
upon  the  ground  of  failure  of  proof  and  not 
as  a  motion  made  upon  the  ground  of  fatal 
variance  between  the  allegations  and  the 
proof.  In  that,  counsel  for  petitioner  is  mis- 
taken. It  is  admitted  by  counsel  that  the 
motion  for  nonsuit  Involved  two  questions: 
(1)  Whether  the  defendant  had  been  actually 
mislead  to  her  prejudice  in  maintaining  her 
defense  upon  the  merits  because  of  the  vari- 
ance between  the  allegations  and  the  proof; 
and  (2)  were  the  appellants  the  real  parties 
in  Interest?  While  the  first  point  is  only 
inferentially  decided  by  the  opinion,  the 
court  considered  that  matter  and  concluded 
that  the  variance  between  the  allegations 
and  proof  did  not  mislead  the  appellant. 
Section  4225.  Rev.  St.  1887.  provides  that 
whenever  it  appears  that  the  party  has  been 
80  misled,  the  court  may  order  the  pleadings  to 
be  amoided  upon  such  terms  as  may  be  just ; 
but  it  is  clear  to  us  that  the  variance 
complained  of  did  not  mislead  the  adverse 
par^,  and  for  that  reason  the  court  followed 
the  provisions  of  section  4231,  Rev.  St  1887, 
which  provides  that  the  court  must  in  every 
stage  of  an  action  disregard  any  error  or 
defect  In  the  pleadings  or  proceedings,  which 
does  not  affect  the  substantial  rights  of  the 
imrties,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  de- 
fect 

A  rehearing  is  denied. 

AIL8HIE,  J.,  concurs. 
85  P.— 32 


B\NK  OF  COMMERCE,  Limited,  r. 
BALDWIN  et  al. 

(Supreme   Court    of    Idaho.    March    6,    190C.) 

1.  Husband    and    Wife  —  Sepabate    Pbop- 
EBTY  of  Wife— Power  to  Contkact. 

Under  the  act  of  March  9,  1903  (Sess. 
Laws  1903,  p.  34.5),  a  married  woman  is  given 
the  absolute  control  of  her  separate  property 
and  estate,  and  has  the  unqualified  right  of 
contracting  with  reference  to  such  property, 
and  may  sell  and  dispose  of  the  same  without 
the  consent  or  approval  of  her  husband. 

[Eid.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Husband  and  Wife.  $§  710-718.] 

2.  Same — Constbtiction  of  Statute. 

_  The  act  of  March  9, 1903  (Sess.  Laws  1903. 
p.  34.J),  has  reference  only  to  the  separate 
property  of  the  wife  and  the  management  and 
control  thereof,  and  the  carrying  on  of  businecis 
therewith,  and  the  sale  or  distiosai  thereof, 
and  contracts  in  reference  thereto,  or  for  the 
benefit  thereof. 

3.  Same — Agreement  to  Pat  Debt. 

A  married  woman  cannot  bind  herself  per- 
sonally for  the  payment  of  a  debt  that  was  not 
contracted  for  her  own  use.  or  for  the  use  or 
benefit  of  her  separate  estate,  or  in  connection 
with  the  control  and  management  thereof,  or  in 
carrying  on  or  conducting  business  therewith. 
[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Husband  and  Wife,  §§  317-320.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  Countj-; 
Frank  J.  Smith,  Judge. 

Action  on  a  promissory  note  by  the  Bank  of 
Commerce,  Limited,  aguinst  ttco.  E.  Baldwin 
and  another.  Judgment  by  default  against 
defendant  Baldwin,  and  judgment  of  nonsuit 
in  favor  of  defendant  Bowers.  Plaintiff  ap- 
pealed.    Reversed. 

George  M.  Parsons  and  Karl  Davis,  for  ap- 
pellant.   Thomas  Cahalan.  for  re.spondent. 

AILSHIE,  J.  This  action  was  coromcncea 
by  the  Bank  of  Commerce  against  Geo.  E. 
Baldwin  and  Sarah  A.  Bowers  to  recover  a 
balance  of  $5,007.05  due  on  n  promissory  note 
executed  by  Baldwin  and  Mrs.  Bowers  on  the 
4th  day  of  November,  1903.  Baldwin  default- 
ed, and  Mrs.  Bowers  answered,  admitting 
the  execution  of  the  note  and  the  amount 
due,  but  denying  her  liability  for  the  reason 
that  the  same  was  executed  by  her  simply 
as  a  surety  for  Baldwin  and  that  the  contract 
did  not  in  any  way  affect  her  separate  prop- 
erty and  was  not  made  for  her  use  and  bene- 
fit or  In  reference  to  her  se|)arate  estate. 
The  case  came  on  regularly  for  trial  and  the 
plaintiff  introduced  its  evidence.  The  de- 
fendant moved  for  a  nonsuit,  on  the  ground 
that  the  evidence  of  the  plaintiff  failed  to 
ehow  that  the  contract  was  executed  for  the 
benefit  of  or  concerning  the  separate  prop- 
erty or  estate  of  Mrs.  Bowers,  or  for  her 
individual  or  separate  use  and  benefit.  This 
motion  was  sustained  by  the  court  and  tlie 
plaintiff  moved  for  a  new  trial,  which  was 
denied,  and  thereupon  appealed  from  the 
judgment  and  order  denying  the  motion. 
The  principle  and  leading  question  to  which 
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the  respective  counsel  have  directed  their  at- 
tention on  this  appeal  la  the  effect  of  the  act 
of  the  Legislature  approved  March  9,  1903 
(Sess.  Laws  1903,  p.  343),  and  entitled:  "An 
act  giving  to  married  women  the  manage- 
ment, control,  and  power  of  disposition  of 
their  separate  property,  amending  section 
2495,  chapter  3,  title  2,  Revised  Statutes 
1887,  of  Idaho,  and  repealing  sections  2498 
and  2499  thereof  and  all  other  acts  In  conflict 
herewith."  Sections  1  and  2  of  that  act  are 
as  follows: 

"Section  1.  That  section  2405,  of  chapter  3, 
title  2,  of  the  Revised  Statutes  of  Idaho,  1887, 
be  amended  to  read  as  follows:  'Sec.  2495. 
All  property  of  the  wife  owned  by  her  before 
marriage,  and  that  acquired  afterwards  by 
gift,  bequest  or  descent,  or  that  she  shall  ac- 
quire with  the  proceeds  of  her  separate  prop- 
erty, shall  remain  her  sole  and  separate  prop- 
erty, to  the  same  extent  and  with  the  same 
effect  as  the  property  of  a  husband  similarly 
acfiulred.' 

"Sec.  2.  During  the  continuance  of  the 
marriage  the  wife  has  the  management,  con- 
trol and  absolute  power  of  disposition  of  her 
separate  property,  and  may  bargain,  sell  and 
convey  her  real  and  personal  property,  and 
may  enter  Into  any  contract  with  reference 
to  the  same  in  the  same  manner  and  to  the 
same  extent  and  with  like  effect  as  a  married 
man  may  in  relation  to  his  real  and  personal 
property.  Provided,  that,  the  husband  shall 
be  bound  by  such  contracts  to  no  greater  ex- 
tent or  effect  than  his  wife  under  similar  cir- 
-cnmstances  would  be  bound  by  his  contracts." 

The  act  closes  with  section  5  which  specif- 
ically repeals  sections  2498  and  2499  of  the 
Revised  Statutes  of  1887. 

It  is  contended  by  counsel  for  respondent 
that  under  the  decision  in  this  state  as  an- 
nounced prior  to  the  adoption  of  the  act  of 
March  9,  1903,  the  plaintiff  is  not  entitled  to 
recover.  Dernham  &  Kaufman  v.  Rowley, 
4  Idaho,  753,  44  Pac.  643;  Jaeckel  v.  Pease, 
«  Idaho,  131.  53  Pac.  389;  Strode  v.  Miller,  7 
Idaho,  16.  50  Pac.  893;  Holt  v.  Grldley,  7 
Idaho,  416,  63  Pac.  188.  Appellant  contends, 
however,  that  the  foregoing  legislation  so  ex- 
tended and  enlarged  the  powers  and  cor- 
responding liabilities  of  a  married  woman,  as 
to  make  respondent  liable  on  the  contract  In 
question.  This  can  best  be  determined  by 
first  ascertaining  the  purpose  and  extent  of 
this  latter  legislation.  First,  It  gives  the 
wife  the  absolute  control  and  management 
•of  her  separate  property  and  repeals  section 
2498,  which  had  formerly  given  the  manage- 
ment and  control  of  her  property  to  the  hus- 
band. Second,  it  gives  to  the  wife  the  sole 
and  absolute  power  to  sell  and  dispose  of  her 
separate  property  and  carry  on  business 
therewith  and  make  contracts  in  reference 
thereto  and  for  the  benefit  thereof  and  re- 
peals section  2499  which  provided  for  her 
becomlDg  a  sole  trader.  In  this  respect 
McDonald  v.  Rozen,  8  Idaho.  3.'>2.  69  Pac.  125, 
Is  no  longer  the  rule  of  law  In  this  state.    It 


is  safe  to  say  that  a  most  careful  examina- 
tion and  consideration  of  the  act  of  March  9, 
1903,  will  disclose  no  legislation  nor  legisla- 
tive Intent  therein  to,  In  any  respect,  change 
the  wife's  legal  status  with  reference  to  any 
subject  or  matter  other  than  her  separate 
property.  Prior  to  the  amendment  the  bus- 
band  was  entitled  to  the  custody,  control,  and 
management  of  his  wife's  separate  property, 
but  now  she  Is  entitled  to  its  custody  and  con- 
trol and  may  sell  and  dispose  of  it  without 
consulting  him.  She  may  also  make  any  con- 
tracts she  pleases  with  reference  thereto.  In 
all  other  respects  the  law  of  this  state  re- 
mains the  same  with  reference  to  her  con- 
traets  as  it  was  when  the  above  cited  cases 
were  decided  by  this  court  It  should  be 
borne  In  mind  that  all  our  legislation  with  re- 
ference to  the  contracts,  powers,  and  liabil- 
ities of  married  women  must  be  viewed  and 
construed  as  grants.  Instead  of  restriction  of 
power  and  authority  to  contract.  In  Dern- 
ham &  Kauffman  v.  Rowley,  supra,  the  ques- 
tion arose  as  to  the  power  of  the  wife  to  bind 
herself  to  pay  a  debt  contracted  by  the  hus- 
band for  his  use  and  benefit,  and  this  court, 
speaking  through  Chief  Justice  Morgan,  said: 
"From  this  exposition  It  will  clearly  appear 
that  in  order  to  charge  the  separate  property 
of  the  wife,  or  render  It  liable  to  levy  and 
sale,  it  must  be  alleged  In  the  complaint,  and 
proven,  that  the  debt  was  incurred  for  the 
use  and  benefit  of  her  separate  property,  or 
was  contracted  by  her  for  her  own  use  ana 
benefit."  In  Jaeckel  v.  Pease,  supra,  the 
question  arose  as  to  the  power  of  the  wife 
to  bind  herself  on  a  debt  contracted  for  the 
benefit  of  the  community  property,  and  thla 
court,  speaking  through  Justice  Quarles,  said: 
"A  married  woman  cannot  bind  herself  per- 
sonally for  the  debt  of  her  husband,  or  for  a 
community  debt,  and  it  Is  error  to  render 
judgment  Jointly  against  the  husband  and 
wife  on  a  note  signed  by  both  In  the  absence 
of  a  showing  that  the  debt  was  created  for 
the  separate  use  and  benefit  of  the  wife,  or 
for  the  use  and  benefit  of  her  separate  es- 
tate." In  Strode  v.  Miller,  supra,  the  same 
principle  was  enunciated,  and  Jaeckel  v. 
Pease  was  cited  with  approval.  In  Holt  v. 
Gridley,  supra,  a  similar  question  was  Involv- 
ed, and  this  court,  speaking  through  Justice 
Sullivan,  said:  "It  also  appears  that  the  de- 
fendants are  huSband  and  wife,  and  there  Is 
nothing  In  the  record  to  show  that  her  sep- 
arate property  is  liable  for  the  Indebtedness 
sued  on  herein.  Where  it  is  sought  to  make 
the  separate  property  of  a  married  woman 
liable  for  debt,  It  must  be  alleged  and  proved 
that  the  debt  Is  her  own,  or  made  on  b^alf 
of  her  separate  property.  The  wife  is  not 
I)ersonally  liable  for  the  debts  of  her  hus- 
band, and  neither  is  her  separate  property." 
It  follows,  from  what  we  have  already  said, 
that  In  order  to  bind  Mrs.  Bowers  In  this  case 
it  will  be  necessary  for  the  plaintiff  to  show 
that  the  debt  was  contracted  for  the  use  or 
benefit  of  her  separate  property,  or  tor  ber 
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own  nse  or  benefit,  or  In  reference  to  the 
management,  control,  or  business  transactions 
touching  such  property.  There  can  no  longer 
be  any  question  In  this  state  as  to  the  power 
of  a  married  woman  to  bind  her  separate 
property  and  estate  for  the  payment  ot  a 
debt.  The  nature  of  the  argument  advanced 
In  this  case,  however,  makes  It  necessary  for 
ns  to  observe  that  the  mere  representation 
by  a  feme  covert  that  she  owns  a  certain 
nnwunt,  class,  and  character  of  property  In 
her  own  name  and  right  does  not  create  a 
liability  against  her  estate  for  a  debt  not  con- 
tracted for  her  use  or  benefit,  or  the  benefit 
of  such  estate.  In  order  to  create  a  charge 
against  her  estate  for  such  a  debt.  It  must 
be  made  a  charge  In  rem  by  a  mortgage  or 
pledge  of  the  property  or  In  some  manner 
known  to  or  recognized  by  the  law  as  con- 
Rtltuting  a  Hen  upon  or  charge  against  the 
specific  property.  It  is  not  sufficient  to  fur- 
nish a  list  of  property  and  say:  "This  Is 
my  separate  projierty  and  I  own  it  in  my  own 
name  and  right."  It  has  been  repeatedly 
held  that  a  married  woman  who  signs  a  prom- 
issory note  with  her  hu.sband  for  the  payment 
of  bis  debt,  and  executes  a  mortgage  on  her 
property  to  secure  the  payment  of  the  same, 
creates  a  liability  only  in  rem  and  not  in 
personam.  The  property  encumbered  is  li- 
able for  the  payment  of  the  debt,  but  when 
exhausted  the  obligation,  as  against  the  wife. 
Is  extinguished,  and  no  personal  liability  at- 
taches. Jaeckel  v.  Pease  and  Strode  v.  Mil- 
ler, supts.  It  is  dltterent,  however,  where 
the  liability  was  originally  the  wife's  debt  or 
contracted  with  reference  to  her  separate 
property  and  estate;  or  in  the  management 
and  control  thereof;  or  in  the  carrying  on 
and  transacting  business  therewith  or  in  ref- 
erence thereto.  In  the  case  at  bar  the  obliga- 
tion. If  an  obligation  at  all,  Is  only  In  per- 
sonam, as  no  proi)erty  appears  to  have  been 
mortgaged  or  encumbered  or  pleilged  for  the 
payment  of  the  debt. 

We  bare  examined  the  evidence  introduces' 
on  behalf  of  the  plaintiff  in  this  case  very 
carefully,  and,  while  it  is  rather  meager  ana 
Hligbt,  we  think  It  is  snfflcleut  to  bring  the 
case  within  the  rule  announced  at  the  present 
term  In  Later  v.  Haywood,  85  Pac.  404,  where 
the  court  said:  "On  a  motion  by  the  defend- 
ant for  nonsnlt  after  the  plaintiff  has  In- 
troduced his  evidence  and  rested  his  case, 
the  defendant  must  be  deemed  to  have  ad- 
mitted all  the  fac-ts  of  which  there  is  any  evi- 
dence, and  all  the  facts  which  the  evideno* 
tends  to  prove."  See,  also.  Simi>son  v.  Kem- 
Ington,  8  Idaho,  CSl,  r*  Pnc.  300;  Kann- 
stelner  v.  Clyne,  5  Idaho,  50,  4C  Pac.  1010; 
I^wla  V.  Lewis,  3  Idaho  (Hasb.)  645,  3:j  Pac. 
38;  York  v.  P.  &  N.  Ry.  Co.,  8  Idaho,  574. 
69  Pac.  1042.  The  debt  sued  on  In  this  case 
might  have  been  incurred  for  the  use  and 
benefit  of  the  respondent,  or  for  the  benefit 
of  her  separate  estate,  and  still  she  might 
not  have  actually  received  and  disbursed  the 
money.    It  may,  on  the  other  hand,  have  been 


Incurred  entirely  and  solely  for  the  use  and 
benefit  of  her  codefendant,  Baldwin.  The 
plaintiff,  we  think,  introduced  sufficient  evi- 
dence to  put  the  defendant  to  her  proofs,  and 
we  shall  therefore  order  a  new  trial.  If  the 
resjiondent  can  establish  a  defense  that  will 
bring  her  within  the  purview  of  the  law,  as 
herein  announced,  she  will  defeat  plaintiff's 
right  of  recovery;  otherwise  she  will  fall. 
The  parties  should  have  a  full  hearing  on  the 
merits  of  this  case. 

Judgment  reversed,  and  a  new  trial  grant- 
ed.   Costs  awarded  to  appellant. 

STOCKSLAGER,  C.  J.,  concurs. 

SULLIVAN,  J.  (concurring).  I  concur  Id 
the  conclusion  reached,  to  the  extent  that  a 
new  trial  should  be  granted,  but  am  unable  to 
concur  in  the  conclusion  that  under  the  Iowa 
of  this  state  a  married  woman  cannot  bind 
herself  personally  for  the  payment  of  a  debt 
that  was  not  contracted  for  her  own  use,  or 
for  the  use  or  benefit  of  her  sejmrate  estate. 


STATE  V.  DRISKELL. 

(Supreme  Court  of  Idaho.    AprU  14,  1906.) 

Crikinal  Law— New  Tbiai<— Review  on  Ap- 
peal. 

Where  resijondent  was  convicted  of  the 
statutory  crime  of  rape,  and  it  is  shown  that 
the  evidence  was  conilictinK  on  material  ques- 
tions involved  in  the  trial,  and  the  trial  judge 
sustained  a  motion  for  a  new  trial,  without 
stating  whether  his  order  was  based  upon  the 
insufficiency  of  the  evidence  or  errors  of  law  oc- 
curring at  the  trial,  this  court  will  not  reverjie- 
such  order,  unless  error  is  manifest  from  the 
record. 

[Bd.  Note. — For  cases  in  point,  see  vol.  15> 
Cent  Dig.  Criminal  Law,  {{  30((7-3071.] 

(Syllabus  by  the  Court.) 

Aj>peal  from  District  Court,  Latah  Coun- 
ty;  Edgar  C.  Steel,  Judge. 

Ernest  Driskell  was  convicted  of  crime. 
From  an  order  grnutiug  a  new  trial,  the 
state  appeals.    Affirmed. 

William  E.  StiUlnger  and  John  J.  Gubeer.. 
Atty.  (Jen.,  for  the  State.  Wm.  M.  Mor- 
gan and  Albert  L.  Morgan,  for  resirandent. 

8TOCKSLA(JEU.  C.  J.  The  prosecuting 
attorney  of  I^tah  county  file<l  an  Informa- 
tion against  respondent,  charging  him  with 
the  crime  of  statutory  rape  on  the  person 
of  one  Grace  Clark.  A  trial  was  had  and  a 
verdict  returned  by  the  Jury  finding  him 
guilty  as  charged  In  the  Information.  With- 
in the  time  agreed  uiKin  by  the  prosecuting 
attorney  and  counsel  for  respondent,  a  bill 
of  exceptions  was  settled  and  allowed  by 
the  court,  and  thereafter  a  motion  in  arrest 
of  Judgment  was  filed,  to  wit:  "Comes  now 
the  above-named  defendant  aud  moves  the 
court  to  arrest  the  Judgment  in  the  above- 
entitled  cause,  and  that  no  Judgment  b« 
pronounced   against  the   defendant  on   the 
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Terdlct  hereinbefore  rendered,  for  the  rea- 
son that  the  Information  In  said  cause  does 
not  state  facts  sufficient  to  constitute  a 
crime  against  the  laws  of  the  state  of 
Idaho."  This  motion  was  filed  on  the  22d 
day  of  January,  1900,  overruled  by  the 
court,  and  defendant  sentenced  to  five  years' 
imprisonment  in  the  State  Penitentiary.  On 
the  same  day  counsel  for  respondent  there 
moved  for  a  new  trial  on  tlie  following  al- 
leged errors:  "(1)  That  the  court  misdirect- 
ed the  Jury  In  matters  of  law  arising  during 
the  course  of  the  trial.  (2)  That  the  verdict 
Is  contrary  to  both  the  law  and  the  evi- 
dence." On  the  2!)th  day  of  January,  190G, 
the  court  made  the  following  order:  "This 
cause  coming  on  to  be  heard  liefore  me  this 
29th  day  of  January,  1906,  the  defendant 
having  heretofore  In  open  court  regularly 
made  his  application  and  motion  for  a  new 
trial,  within  the  time  heretofore  allowed  by 
the  court  for  that  purpose,  the  time  for 
the  presentation  of  that  motion  and  applica- 
tion being  agreed  to  by  the  respective  coun- 
sel for  the  state  and  the  defendant,  and 
the  court  having  heard  the  arguments  of 
the  respective  counsel  for  and  against  said 
application  and  motion,  and  having  exam- 
ined all  the  records  and  papers  appertain- 
ing, and  being  fully  advised  In  the  premises 
both  as  to  the  law  and  the  facts.  It  Is  hereby 
ordered  that  the  said  application  and  mo- 
tion of  the  defendant  for  a  new  trial  be, 
and  the  same  is,  hereby  grnnte<l  and  allow- 
ed." It  is  from  this  order  that  the  state 
uppeals. 

Wo  are  not  Informed  by  the  order  of  the 
learned  trial  judge  on  which  ground  or 
whether  on  both  set  out  In  respondent's  mo- 
tion he  granted  the  new  trial.  It  Is  con- 
ceded by  the  Attorney  General,  also  the 
county  attorney  of  Latah  county,  who  took 
tlic  appeal  and  made  the  only  oral  argument 
In  the  case,  that  orders  granting  new  trials 
are  largely  within  the  discretion  of  the 
trial  court.  The  rule  is  so  well  settled  that 
It  needs  neither  di.scussion  nor  citation  of 
authorities.  It  is  apparent  from  the  record 
that  In  the  opinion  of  the  court,  the  Infor- 
mation was  suftlcient  to  charge  the  crime 
of  rape,  as  a  demurrer  alleging  various  rea- 
sons why  It  was  InsuHlclent  had  been  over- 
ruled by  the  court.  It  would  hardly  seem 
reasonable  that  the  motion  w^as  sustained 
on  account  of  the  Insufficiency  of  the  evi- 
dence to  support  the  verdict,  as  this  ques- 
tion had  been  passed  upon  by  the  jury; 
hence  we  conclude  that  the  court  was  con- 
vinced that  an  error  prejudicial  to  the 
rights  of  the  defendant  in  the  Instructions 
given  to  the  Jury  or  refusal  to  give  the  re-  j 
quests  of  counsel  for  defendant,  the  admis- 
sion of  evidence  on  behalf  of  the  prosecu- 
tion or  rejection  of  evidence  offered  by  de- 
fendant, or  some  one  or  more  of  these 
reasons,  prompted  the  court  in  granting  a 
new  trial.  If  it  was  apparent  to  the  Judge 
before  whom  this  case  was  tried,  after  an 


examination  of  the  record  and  proceedings 
of  the  trial,  that  some  error  had  been  com- 
mitted that  may  have  misled  the  Jury  in 
the  conclusion  reached  that  the  defendant 
was  guilty,  then  It  was  the  duty  of  the 
court  below  to  make  the  order  granting 
respondent  another  bearing.  It  matters  not, 
so  far  as  this  court  is  concerned  from  the 
record  before  us,  whether  the  order  was 
based  on  the  insufficiency  of  the  evidence 
to  support  the  verdict,  or  whether,  in  the 
opinion  of  the  court,  errors  in  the  admis- 
sion of  evidence  offereil  by  the  state  or  re- 
jection of  evidence  offered  by  respondent 
prompted  the  court  in  making  the  order. 
He  says  he  made  It  after  familiarizing  him- 
self with  both  the  law  and  the  facts,  and, 
as  has  been  so  often  said  by  this  court, 
where  there  are  disputed  facts,  the  trial 
court  and  Jury  are  In  better  position  to  pass 
upon  them  than  this  court  Without  dis- 
cussing what  the  record  shows  as  to  the 
facts  in  the  case.  It  is  sufficient  to  say  that 
there  are  many  contradictions  shown,  es- 
pecially as  to  the  confession  of  the  respond- 
ent, and  the  facts  and  circumstances  that 
led  up  to  such  confession.  In  1  Greenleaf 
on  Evidence  (l.'ith  Ed.)  t  219,  discnssing  con- 
fessions and  when  they  may  be  used  against 
the  accused,  the  author  says:  "Before  any 
confession  can  be  received  in  evidence  In  a 
criminal  case  It  must  be  shown  that  It  was 
voluntary.  The  cause  of  practice  Is  to  In- 
quire of  the  witness  whether  the  prisoner 
had  been  told  that  it  would  be  better  for 
him  to  confess,  or  worse  for  him  If  he  did 
not  confess,  or  whether  language  to  that 
effect  had  been  addressed  to  him.  •  •  •  •• 
This  rule  stands  uncontradicted  by  any  au- 
thor or  text-writer,  and  from  the  record  In 
this  case  we  find  much  evidence  and  many 
contradictory  statements  as  to  Just  what 
was  said  by  Mr.  Clark,  the  father  of  Grace 
Clark,  and  respondent  prior  to  the  meeting 
In  the  office  of  the  prosecuting  attorney 
as  well  as  in  the  office  of  such  officer.  If 
the  theory  of  the  prosecution  Is  correct  as 
to  what  was  said  In  consultation  between 
Mr.  Clark  and  respondent  then  the  court 
erred  in  granting  a  new  trial.  If,  on  the 
other  hand,  the  evidence  offered  by  respond- 
ent, some  of  which  was  admitted  and  some 
rejected,  shall  be  accepted  as  true  and 
should  have  gone  to  the  Jury  for  their  con- 
sideration, then  there  was  no  error  in  the 
order  granting  a  new  trial.  As  heretofore 
stated,  the  lower  court  was  more  familiar 
with  the  record  and  facts  In  this  case  than 
It  Is  possible  to  bring  here  on  paper,  and  we 
do  not  feel  Inclined  to  disturb  his  order 
granting  a  new  trial. 

liie  order  granting  a  new  trial  Is  sus- 
tained. 

SUTJ>IVAN,  J.,  concnrs. 

AILSIIIE,  J.  (concurriiigV     I  h:ivp  exam- 
ined the  record  In  this  case  very  minutely 
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and  In  detail,  have  been  nnable  to  find  any 
reason  why  the  trial  court  granted  a  new 
trial.  It  is  clear  to  my  mind  that  the  evK 
dence  of  extrajudicial  statements  made  by 
the  defendant  was  admissible  and  that  those 
statements  were  made  under  such  circum- 
stances as  to  clearly  justify  their  admission. 
I  am  also  satisfied  that  the  court  did  not 
err  in  refusing  to  give  the  Instructions  re- 
quested by  the  defendant.  The  court  bad 
already  given  an  Instruction  to  the  Jury 
covering  the  same  subject  in  even  a  more 
favorable  light  to  the  defendant  than  this 
request,  and,  Indeed,  one  of  which  he  could 
In  no  way  complain.  It  Is  also  true  that 
there  would  have  been  no  error  In  giving 
this  requested  Instruction.  It  Is  as  follows: 
"The  guilt  of  the  defendant  cannot  be  prov- 
en alone  by  the  confessions  or  statements 
of  the  defendant  without  other  evidence  or 
circumstances  tending  to  show  the  commis- 
sion of  the  crime,  and,  unless  there  Is  other 
evidence.  It  Is  your  duty  to  acquit  the  pris- 
oner." I  hare  been  unable  to  find  any  error 
committed  by  the  court  on  the  admission 
or  rejection  of  evidence.  The  letters  writ- 
ten by  defendant's  sister  to  him  while  In 
Jail  and  after  the  commission  of  the  alleged 
offense  were  clearly  Inadmissible,  and  the 
court  properly  rejected  them.  This  leaves 
only  one  other  possible  ground  npon  wblcb 
the  court  could  bare  granted  a  new  trial, 
and  that  Is  Insufficiency  of  the  evidence.  It 
Is  true  there  Is  a  conflict  In  the  evidence, 
and  It  was  perhaps  not  an  abase  of  the  dis- 
cretion vested  In  the  trial  court  in  such 
cases  to  grant  a  new  trial  If  he  believed 
tbat  material  evidence  introduced  on  the 
part  of  the  state  was  false,  or  that  an  In- 
justice had  been  done  the  defendant  by  rea- 
son of  false  statements  made  by  witnesses 
or  misapprehension  of  facts  by  the  jury. 

Since  the  trial  court  has  assigned  no 
•peciflc  reason  why  he  granted  a  new  trial. 
It  is  as  fair  to  presume  that  he  granted  It 
for  this  latter  reason  as  for  any  other.  On 
that  ground  alone  I  concor  In  an  affirmance 
of  the  order  granting  a  new  trial. 


(«  or.  135) 


PAXTON  ▼.  LIVELY.* 


(Supreme  Court  of  Oregon.    May  22,  1006.) 

AFPEAI,  —  SUBETIES  —  COMPCTENCY  —  OWWl' 
CERS  OF  COUBT— UMITBD  STAT£S  COUBT  COM- 
VISSIONEB. 

Under  Act  Cong.  May  28,  1806,  c.  252, 
f  19,  29  Stat.  184  [U.  8.  Comp.  St.  1901,  p. 
499],  providing  that  the  United  States  District 
Courts  shall  appoint  United  States  conuuii- 
sioners  having  the  same  powers  aod  duties  as 
were  performed  by  commissioners  of  the  Cir- 
cuit Courts,  a  United  States  district  commis- 
■ioner  is  an  "officer  of  court,"  within  B.  & 
C.  Comp.  I  IWt,  providing  tbat  no  officer 
of  any  court  Is  qualified  to  be  bail,  so  that  such 
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officer  Is  dlsqnallfied  to  act  as  surety  on  appeal 
bond  under  B.  &  C.  Comp.  |  649,  snbd.  8, 
providlnc  that  qualifications  of  sureties  on  ap- 
peal shall  be  the  same  as  in  bail. 

Appeal  fWm  Circuit  Court,  Wallowa  Coun- 
ty; Robert  Ealiln,  Judge. 

Action  by  O.  F.  Faxton  against  L.  D.  Live- 
ly. From  a  Jtidgment  for  plaintiff,  defend 
ant  appeals.    Appeal  dismissed. 

The  plaintiff  recovered  judgment  against 
the  defendant  who  appealed  to  this  court 
and  filed  his  transcript  on  appeal  herein, 
whereupon  plaintiff  filed  a  motion  to  dismiss 
the  appeal  for  the  reason  that  the  defendant 
bad  failed  to  file  a  proper  undertaking  on  ai>- 
peal.  In  that  the  surety  thereon  was  not 
qualified  as  by  law  required.  The  record 
discloses  that  the  plaintiff  excepted  in  the 
lower  court  to  the  sufficiency  of  the  surety 
on  the  undertaking  and  required  him  to 
Justify  before  the  county  clerk,  where  be 
testified  that  he  then  was,  and  for  several 
montbs  had  been,  a  United  States  commis- 
sioner appointed  by  the  United  States  Dis- 
trict Court  for  the  district  of  Oregon,  and 
made  no  other  showings  as  to  bla  qualifica- 
tions as  surety. 

J.  A.  Burleigh,  for  appellant  D.  W.  Shea- 
ban  and  D.  W.  Bailey,  for  respondent 

HAILEIY,  J.  (after  stating  the  facts).  The 
sole  question  raised  by  this  motion  Is  whether 
or  not  a  United  States  commissioner  Is 
qualified  to  act  as  snrety  on  an  undertaking 
on  appeal  under  our  law.  Subdivision  8,  { 
549,  B.  &  C.  Comp.,  provides  that  "the  quali- 
fications of  sureties  in  the  undertaking  on  ap- 
peal shall  be  the  same  as  In  bail  on  arrest 
and.  If  exVwpted  to,  they  shall  justify  In  like 
manner."  Section  1507,  B.  &  O.  C(unp.,  de- 
fining the  qualifications  of  ball  on  arrest  pro- 
vides: "No  counselor  or  attorney,  sheriff^ 
clerk  of  any  court,  or  other  officer  of  any 
court.  Is  qualified  to  be  ball."  In  Todd  t. 
United  States,  158  U.  &  27»-282, 15  Sap.  Ct 
889.  89  L.  Ed.  962,  Mr.  JusUce  Brewer,  ia 
speaking  of  a  commissioner  of  the  United 
States  Circuit  Court,  said:  "He  is  simply  an 
officer  of  the  Circuit  Coivt  appointed  and 
removable  by  tbat  court"  Congress  In  1886 
abolished  all  commissioners  of  Circuit  Cburte 
and  provided  tbat  the  United  States  District 
Courta  for  each  judicial  district  should  ap- 
point United  States  commissioners,  who 
"shall  have  the  same  powers  and  perform 
the  same  duties  as  are  now  imposed  upon 
commissioners  of  the  Circuit  Courts."  Act 
May  28,  1890,  c.  252,  |  19,  29  Stat  184  [U. 
S.  Comp.  St  1901,  p.  499].  The  surety  In 
the  undertaking  on  appeal  herein,  being  a 
United  States  commissioner,  was  an  officer  o( 
a  court  and  therefore  not  qualified  as  snrety. 

The  motion  will  be  allowed,  and  the  ap- 
peal dismissed. 
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MILLER  ▼.  BEAVER  HILL  COAL  CO. 

(Supreme   Court   of   Oregon.    May   22,    1906.) 

Master   and   Servant  —  SuBOicAii  Attend- 
ance—Master's Liability. 

AVhpre  defendant  company  collected  from 
plaintiff  and  other  employes  a  certain  amount 
per  month  for  the  maintenance  of  a  hospital 
for  the  urie  of  employ&j,  but  made  no  contract 
to  furnish  employes  medical  or  surgical  at- 
tendance at  such  hospital,  defendant's  only  duty 
was  to  use  ordinary  care  in  the  expenditure 
of  the  money  collected,  and  in  the  employment 
of  physicians  and  surgeons  in  charge  of  the  hos- 
pital, and  it  was  not  therefore  liable  for  fees 
of  a  surgeon  employed  by  plaintiff  to  perform  an 
operation  during  tlie  absence  of  tlie  surgeon 
in  cliarge. 

Appeal  from  Circuit  Court,  Coos  County; 
L.  T.  Harris,  Jud«re. 

Action  by  Victor  Miliar  against  the  Beaver 
Hill  Coal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

This  Is  an  action  to  recover  for  the  breach 
of  an  alleged  contract  by  which  the  defend- 
ant agreed  to  provide  the  plaintiff  with  nec- 
essary medical  and  surgical  attention,  at  a 
hospital  maintained  by  it,  in  case  of  his  in- 
Jury  while  In  Its  employ.  The  facts,  as  dis- 
closed by  the  testimony,  are  these:  The  de- 
fendant company  Is  engaged  In  coal  mining 
at  Beaver  bill.  In  Coos  county.  It  has  a  hos- 
pital at  its  mine  In  charge  of  a  physician  at 
which  Its  employes,  and  those  of  subcon- 
tractors paid  through  Its  office,  are  entitled 
to  be  cared  for  free  in  case  of  sickness  or 
injury  while  in  its  service.  For  the  support 
and  maintenance  of  the  hospital  $1.50  a 
month  Is  deducted  from  the  wages  of  each 
employ^  by  their  consent,  or  at  least  without 
objection  from  them.  In  August,  1904,  the 
plaintiff,  while  at  work  for  a  subcontractor, 
was  seriously  Injured  by  an  Iron  splinter 
penetrating  tlie  abdominal  wall.  He  was 
taken  to  the  company's  hospital  and  the 
wound  examined  by  Doctor  Chaml)er8,  who 
was  temporarily  in  charge  during  the  ab- 
sence of  the  regular  physician.  The  doctor 
found  the  wound  to  he  of  such  a  character 
as  to  require  a  surgical  operation  which 
could  not  be  performed  by  him  alone  or  with 
the  facilities  at  his  command.  He  telephon- 
e<1  to  Co<iniIle,  the  nearest  town,  for  assist- 
ance, but  was  unable  to  obtain  a  surgeon 
from  that  place  and  tliereupon  at  plaintiff's 
request  telephoned  to  Marchfleld  to  Doctor 
Mlngus,  who  came  out  to  the  mine  and  per- 
formed the  necessar.v  operation.  Mlngus 
charged  the  plaintiff  $250  for  his  services, 
and,  defendant  refusing  to  reimburse  him 
therefor,  he  brought  this  action  to  recover 
the  amount.  At  tlie  close  of  the  plaintiff's 
testimony  the  defendant  moved  for  a  nonsuit, 
which  motion  was  overruled  and  a  verdict 
rendered  in  favor  of  plaintiff.  From  the 
Judgment  entered  on  tlie  verdict,  the  defend- 
ant appeals. 

J.  L.  Coke,  for  appellant  3.  M.  Upton, 
for  respondent. 


BEAN,  C.  3.  (after  stating  the  facts). 
This  action  1b  founded  on  contract,  and  be- 
fore the  plaintiff  can  recover  be  must  show 
that  defendant  agreed  to  furnish  him  witb 
necessory  medical  and  surgical  attendance  In 
case  of  injur}-,  and  that  it  neglected  to  com- 
ply with  Its  contract.  The  only  evidence  on 
this  question  was  the  testimony  of  the  plain- 
tiff and  the  witnesses  Bjorquist,  Anderson, 
and  Carlson.  The  plaintiff  testified  that  for 
sometime  prior  to  his  injury  he  had  been  as- 
sisting in  getting  out  mine  timbers  for  the 
defendant  and  that  It  retained  $1.50  each 
month  from  his  wages  "for  the  hospital." 
Bjorquist  said  the  defendant  had  a  hospital 
at  the  mine  where  sick  and  injured  employes 
were  cared  for  free,  and  that  $1.50  a  month 
was  regularly  deducted  from  the  wages  of 
onch  employe  by  the  company  for  its  support, 
but  that  he  did  not  know  who  employed  the 
physician  in  charge.  Anderson  and  Carlson 
testified  to  sul)stautially  the  same  state  of 
facts.  Doctor  Swennson,  an  admittedly  com- 
petent physician  and  surgeon,  was  iu  charge 
of  the  hospital,  and  testified  that  he  was  em- 
ployed by  the  defendant;  that  he  was  In 
Portland  at  the  time  of  the  accident  to  the 
plaintiff  and  left  the  hospital  in  charge  of 
Doctor  Chambers,  who  was  a  proper  person 
for  that  purpose. 

This  Is  all  the  testimony  that  was  given 
on  the  trial  on  the  question  now  under  con- 
sideration, and  we  are  of  the  opinion  it  falls 
short  of  proving  n  contract  by  the  defendant 
to  provide  the  pi  'utiff  with  necessary  med- 
ical and  surgical  attendance  in  case  of  In- 
Jur.v.  It  merely  shows  that  a  certain  sura 
each  month  was  contributed  by  the  plaintiff 
and  bis  fellow  employ^,  or  exacted  by  the 
company,  for  the  support  and  maintenance 
of  a  hospital  for  the  use  of  the  employes. 
There  is  no  evidence  that  any  statement  or 
promise  was  made  by  the  defendant  to  the 
plaintiff,  or  any  of  Its  employ^  as  to  the 
object  and  purpose  of  the  contribution  or  the 
benefit  they  would  receive  therefrom,  other 
than  It  was  for  hospital  purposes.  The  trans- 
action, therefore,  under  the  testimony,  con- 
stituted in  law  nothing  more  than  a  sub- 
scription by  the  plaintiff  and  the  other  em- 
ploy<^  for  the  charitable  purpose  of  main- 
taining a  hospital,  where  they  could  obtain 
siwHi  medical  attendance  and  hospital  accom- 
modations ns  the  fund  thus  subscribed  would 
afforvl.  And  the  only  liability  assumed  by 
the  defendant  in  collecting  the  fund  was  to 
exjiend  it  for  the  purpose  for  which  it  was 
subscribed,  and  no  other.  The  mere  fact 
that  It  received  or  exacted  the  contribution 
did  not  Impose  upon  It  the  absolute  duty  to 
furnish  each  contributor  all  the  medical  or 
surgical  attendance  he  might  need  or  require, 
whether  the  fund  provided  was  sufficient  or 
not  A  sick  or  injured  employ^  was  entitled 
to  the  use  and  benefit  of  the  hospital  and  the 
medical  services  there  provided,  to  the  ex- 
tent  of  the  money  contributed  for  that  pur- 
pose, but  be  was  not  obliged  to  go  to  the 
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-hospital  or  to  accept  the  accommodations. 
He  could,  If  he  chose,  go  elsewhere  and  em- 
ploy physicians  and  attendants  other  than 
those  provided  by  the  company,  and,  If  he 
-did  so,  the  company  would  not  be  liable  to 
reimburse  him  therefor.  The  only  duty  of 
the  company  was  to  use  ordinary  care  In 
the  expenditure  of  the  money  and  In  the 
employment  of  physicians  and  surgeons  In 
charge  of  the  hospital,  and  It  Is  not  respon- 
sible for  the  negligence  of  the  surgeon  so 
employed  in  going  away  and  leaving  the  hos- 
pital in  charge  of  another.  Union  Pacific 
Ry.  Co.,  V.  Artist,  60  Fed.  305,  0  C.  C.  A. 
14,  23  L.  R.  A.  581;  South  Florida  Ry.  Co., 
-V.  Price,  32  Fla.  40,  13  South,  638;  Elghmy 
T.  Union  Pacific  Ry.  Co.,  03  Iowa,  538,  61 
N.  W.  1056,  27  L.  R.  A.  296;  Atchison,  Tope- 
ka  &  Santa  F6  R.  Co.  r.  Zeller,  54  Kan.  340, 
t«  Pac.  282;  Richardson  v.  Carbon  Hill  Coal 
Co.,  10  Wash.  018,  39  Pac.  95.  This  action 
Is  not  based  upon  a  misapplication  or  mis- 
appropriation of  the  hospital  fund  by  the  de- 
fendant, or  the  employment  of  an  unskillful 
surgeon  by  It,  but  upon  an  alleged  contract 
to  furnish  plaintiff  with  necessary  medical 
and  surgical  attendance — an  averment  en- 
tirely unsupported  by  the  testimony. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  such  further  pro- 
ceedings as  may  be  proi)er,  not  Inconsistent 
with  this  opinion. 


MacRAB  V.  SMALL. 
{Sapreme  Court  of   Oreson.    May    22,  1906.) 
X,  Waters  and  Water  Coubseb— AppBopRr- 

ATION  OF  Water  for  Irbiqation  Purposes 

— Rioifis  Acquired. 

A  settler  on  land  owned  by  another  took 
po88e«Bion  of  a  ditch  conatructed  by  a  third 
person  for  the  irrigation  of  land  on  which  be 
settled  and  sulisequently  acquired  as  a  home- 
stead. The  settler  diverted  the  water  to  tfie 
land  occupied  by  him.  No  consent  to  divert  the 
water  was  obtained.  Bdd,  that  a  grantee  of 
the  land  under  a  quitclaim  deed  of  the  settler 
and  a  deed  from  the  owner  did  not  acquire 
any  right  by  appropriation  to  the  Dse  of  the 
water. 

2.  Same— Relinquishment  of  Right. 

Evidence  examined,  and  held  to  show  that 
grante<«  of  land  under  conveyances  expressly 
conveying  a  right  of  approi>riation  of  water  for 
irrigation  purposes  did  not  relinquish  the  right 
of  appropriation. 

3.  Same  —  Pescbiptive  Right  —  Evidence — 
scffictency. 

Evidence  examined,  and  held  not  to  show 
that  one  entitled  to  the  prior  right  of  appropria- 
tion of  water  for  irriKatjon  purposes  was  de- 
prived of  a  part  thereof  by  adverse  user  for 
the  statutory  period. 

4.  Same. 

One  entitled  to  the  prior  right  of  appro- 
priation of  all  the  waters  of  a  creek  for  ir- 
rigation purposes  can  only  be  deprived  thereof 
by  adversp  user  estabiidbed  by  clear  and  con- 
clusive evidence. 

Appeal  from  Circuit  Conrt,  Grant  County; 
Morton  D.  Clifford,  Judge. 

Suit  by  Kenneth  F.  MacRae  against  James 
Small.  From  a  decree  for  defendant,  plain- 
tiff appeala    AiBrmed. 


Errett  Hicks,  for  appellant  Morton  D. 
Clifford  and  John  L.  Rand,  for  respondent. 

MOORE,  J.  This  Is  a  suit  by  Kenneth  F. 
MacRae  against  James  Small  to  enjoin  in- 
terference with  the  flow  of  water  In  a  ditch 
to  plaintiff's  premises,  and  to  recover  dam- 
ages for  intermeddling  therewith,  his  right 
being  baaed  on  an  alleged  appropriation,  ana 
also  on  a  prescriptive  use.  The  answer 
denies  the  material  allegations  of  the  com- 
plaint, and  avers  that  the  defendant's  pred- 
ecessor in  interest  made  a  prior  appropria- 
tion of  all  the  water  In  question  in  1870, 
which  quantity  had  ever  since  been  used  in 
irrigating  the  lands  now  owned  by  the  de- 
fendant. The  reply  admits  that  defendant'ft 
predecessor  constructed  a  small  ditch  from  a 
stream  to  his  premises,  appropriating  about 
six  Inches  of  water  and,  on  December  10, 
18S1,  conveyed  the  lands  to  defendant's 
giantor,  who  Immediately  abandoned  such 
use,  and  alleges  that  no  right  to  the  water 
was  thereafter  asserted  until  June  1,  1902. 
The  cause  was  tried  resulting  In  a  decree 
for  the  defendant,  awarding  him  the  use  of 
all  the  water  in  controversy,  and  plaintiff 
appeals. 

The  transcript  shows  that  about  1870,  one 
Marcus  D.  Reeves  settled  on  unsurveyed 
public  laud  through  which  a  perennial  stream 
flows  that  was  subsequently  called  Reeves' 
Creek.  This  brook  rises  in  a  spur  of  the 
Blue  Mountains  in  Grant  county,  flows  south- 
erly and  empties  Into  the  John  Day  river, 
affording  in  the  dry  season  about  20  Inches  of 
water,  miners'  measurement.  Reeves  In  1872, 
constructed  a  flume  from  the  creek  with 
which  he  connected  a  ditch,  whereby  water 
was  diverted,  and  used  to  Irrigate  croiw 
grown  on  the  arid  land  on  which  be  had 
settled.  The  township  in  which  such  land  is 
situated  was  surveyed  In  1873,  by  authority 
of  the  general  government,  whereupon  Reeves 
filed  a  homestead  claim  on  the  premises  con- 
taining Ills  Improvements,  described  as  fol- 
lows :  The  S.  W.  V*  of  the  N.  B.  %,  the  S.  E. 
%  of  the  N.  W.  Vi,  the  N.  E.  %  of  the  S.  W. 
%,  and  the  N.  W.  %  of  the  S.  E.  %  of  sec- 
tion 12,  in  township  13  S.,  of  range  27  E.  of 
the  Willamette  meridian,  and  April  20,  1882, 
a  patent  from  the  United  States  was  issued 
to  him  therefor.  Reeves  built  a  good  house 
on  this  land,  fenced  most  of  It,  cultivated 
several  acres  thereof,  and  raised  good  crops 
thereon  by  use  of  the  water  which  he  had 
diverted.  He  also  Irrigated  with  water  from 
his  ditch  a  meadow  of  about  10  acres  on 
land  subsequently  patented  to  Louisa  Aldrlch. 
which  Is  described  as  follows:  The  S.  W. 
V*  of  the  N.  W.  %,  the  W.  %,  and  the  S.  B. 
%  of  the  S.  W.  %  of  that  section.  Reeves 
and  his  wife  had  some  difilculty  In  conse- 
quence of  which  he  left  her,  after  making 
final  proof  in  support  of  his  entry,  and  made 
his  home  with  one  Robert  B.  Hay  to  whom, 
on  December  10.  1881,  he  executed  a  deed  of 
bis  laud,  but  she  did  not  Join  In  the  con- 
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▼eyance.  liny  also  obtained  a  deed  of  the 
Aldrlch  land,  and  on  October  4,  1889.  con- 
veyed it  and  tlie  Reeves  tract  to  the  defend- 
ant Reeves  left  Grant  county  soon  after 
executing  his  deed,  and  havlns  never  since 
been  heard  from.  It  is  generally  believed  that 
he  Is  dead.  Jlrs.  Reeves  subsequently  mar- 
ried M.  K.  Gage  who  In  1884,  settled  on  the 
N.  %  of  the  X.  Vi  of  section  11  In  that  towu- 
shli)  and  range,  which  land  was  then  owned 
by  the  Eastern  Oregon  Land  Company,  a 
coriioratlon,  the  title  thereto  having  been 
secured,  with  other  lands,  by  mesne  convey- 
ances from  the  United  States,  pursuant  to 
an  Act  of  Congress  Act  Feb.  2.5.  18<)7,  14  V. 
S.  Stat.  409,  c.  77),  granting  lands  to  the 
state  of  Oregon  to  aid  In  the  construction 
of  a  military  wagon  road,  and  also  con- 
formable to  an  act  of  the  legislative  aspenibly 
of  this  state  (Laws  Or.  ]8(i8,  p.  3),  designating 
the  Dallas  Military  Road  Company  as  the 
artificial  being  entitled  to  the  benefits  of  such 
grant.  Gage,  In  the  spring  of  1880,  took 
possession  of  Reeves'  flume,  which  he  re- 
paired, and  of  his  ditch,  which  he  cleaned  out 
from  Its  head  to  a  point  near  the  termina- 
tion thereof  from  which  he  constructed  a 
ditch  to  land  on  which  he  had  settled,  and 
used  the  water  of  Reeves'  creek  to  irrigate 
crops.  He  executed  a  quitclaim  deed,  De- 
cember 31,  1KS8,  to  plaintiff  of  all  his  In- 
terest in  such  land,  but  no  mention  was  made 
therein  of  any  ditch  or  water  right.  The 
Eastern  Oregon  Land  Company,  on  Novem- 
ber 1,  18f)0,  gave  a  deed  of  such  land  to  the 
plalntlfT,  wlio,  ever  since  securing  jjosscsslon 
of  the  premises  from  Gage,  has  caused  water 
so  diverttnl  to  be  used  In  Irrigating  crops 
grown  thereon  until  .Tune  1,  1002,  when  his 
ditch  was  cut  by  defendant's  tenant,  thereby 
causing  an  embroilment  which  resulted  in 
this  suit. 

The  flrst  question  to  be  considered  Is 
whether  the  testimony  shows  that  the  use  of 
water  from  Reeves'  Creek  was  abandoned 
by  I  lay,  and  not  thereafter  resiimed  by  the 
defendant  until  the  ditch  referred  to  was  cut, 
and  whether  MacRae  and  his  predecessor  In 
Interest  for  more  than  10  years  prior  to 
bringing  this  suit  have,  under  a  claim  of 
right.  oi)enly,  notorioiisly.  and  continuously, 
ap|)lled  such  water,  each  season,  to  the  Ir- 
rigation of  crops  grown  on  his  land,  thus 
securing  by  iires'crlptlon  a  preferred  right 
thereto?  Neither  Ilay  nor  the  defendant 
ever  lived  on  the  bind  now  owned  by  the  lat- 
ter, but  as  they  were  severally  engaged  In 
raising  sheep,  their  floc-ks  were  oct-aslonally 
kept  thereon  during  winters,  and  in  the  sum- 
mers they  were  driven  to  and  herded  on 
distant  ranges.  After  Reeves  conveyed  his 
homestead,  the  feuces  which  he  had  built 
were  alowed  to  decay  and  sage  brush  was 
permitted  again  to  grow  on  all  the  land 
that  he  had  cultivated,  except  about  an  acre 
thereof  on  which,  by  the  use  of  water  from 
the  ditch,  garden  vegetables  were  occasion- 


ally raised  by  persons  who  teniiwrarlly  oc- 
cui)ied  the  house  on  the  premises.  Some 
placer  mining  was  attempted  on  the  Aldrlch 
place  by  using  water  from  the  ditch,  but  as 
this  work  was  not  done  In  the  Irrigating  sea- 
son the  extent  of  such  use  Is  not  deemed 
material.  In  the  10  yeare  from  the  spring  of 
1880,  when  Gage  flrst  applied  the  water  to 
the  Irrigation  of  crops  grown  on  the  land 
now  owned  by  plaintiff,  gardens  were  cul- 
tivated and  vegetables  raised  on  the  Reeves' 
homestead  by  persons  aud  in  area  as  fol- 
lows: H.  Munjar,  Jr.,  in  1803,  not  an  acre, 
and  J.  E.  Xoble  in  1804  and  the  following 
year  about  an  acre.  This  is  the  extent  of  the 
use  of  such  water  for  irrigating  the  defend- 
ant's tillable  land  during  the  entire  tterlod 
of  the  statute  of  llmitatlou.  J.  Ilehuadore, 
as  defendant's  witness,  testified  that  in 
October,  1809,  he  took  a  baud  of  sheep 
to  the  Reeves'  land  and  kept  them  there 
for  Small  until  the  folowing  sprlug.  and 
that  while  on  the  place  be  put  some  ro<-ks 
In  the  head  of  the  ditch  aud  turned  water  on 
defendant's  land  to  irrigate  grass  growing  on 
a  meadow.  The  defendant,  as  a  witness  in 
his  own  behalf,  testified  that  when  he  pur- 
chased the  Reeves'  and  the  Aldrlch  lan<ls 
the  fences  once  standing  tliereon  were  nearly 
all  destroyed,  and  that  cattle  and  horses  could 
come  and  go  at  will  over  the  entire  prem- 
ises, but  that  by  the  use  of  water  front 
the  Reeves'  ditch,  grass  could  be  kept  alive 
without  inclosing  the  meadow  on  which  it 
grew ;  that  e^-ery  year  after  securing  the 
deed  to  these  lands  he  had  sent  men  there- 
to from  his  home  ranch,  about  four  mile:; 
distant,  to  Irrigate  the  premises,  frequently 
going  there  himself  for  that  puqrase.  always- 
tising  the  water  when  necessary  and  some- 
times taking  the  entire  flow  of  the  ditch, 
thereby  keeping  the  timothy  growing  on  a 
meadow  and  also  irrigating  a  lower  bench 
of  cultivated  land,  containing  In  all  about 
10  or  12  acres  which  were  partly  covered 
with  sage  brush;  and  that  he  never  gave- 
Gage  or  McRae  any  authority  to  use  the 
water,  though  as  a  neighborly  act  he  had 
l>erniltted  the  surplus  after  supplying  his 
needs  to  flow  in  the  ditch  to  plaintilT's 
land,  until  he  learned  that  a  right  thereto 
by  auverse  user  was  claimed.  The  plain- 
tiff's witnesses,  who  lived  In  the  vicinity  of 
the  Reeves'  land,  severally  testified  that  they 
never  saw  the  defendant  or  his  employe's 
using  water  from  the  ditch.  It  further  ai>- 
I)ear8  that  plaintiff's  occupation  is  raising 
pheep.  which  business  Gage  was  formerly 
conducting,  and  as  the  latter  was  grazing 
more  land  than  the  parties  hereto  thought  he 
was  entitled  to  occupy,  the  plaintiff,  at  the- 
defendant's  suggestion,  purchimed  Oage's  In- 
terest in  the  lands  on  which  be  bad  settled 
and  MacRae,  referring  thereto,  testified  that 
defendant  then  made  no  claim  to  the  use- 
of  the  water  thereon  from  Reeves'  creek. 
When  Gage's  deed  was  executed  an  agree- 
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ment  was  consummated  whereby  plaintiff  was 
to  keep  his  cheep  west  of  Reeves'  creek,  and 
the  defendant  would  pasture  his  flocks  east 
of  that  stream,  the  terms  of  which  con- 
tract the  parties  hare  ever  since  observed. 
The  defendant  further  testified  that  he  ad- 
vised plaintiff  to  purchase  Gage's  Interest 
In  the  lands  on  which  he  had  settled,  but 
he  did  not  then  know  that  any  water  from 
Iteeves'  creek  had  been  used  on  the  premises. 
The  plaintiff  does  not  live  on  the  Gage  place, 
but  his  tenants  have  cultivated  about  35  acres 
thereof  which,  without  the  use  of  water  from 
Reeves"  creek,  must  become  nearly  valueless. 
Gage  testified  that  when  he  applied  the 
water  of  such  creek  to  the  Irrigation  of  crops 
grown  on  the  land  now  owned  by  plaintiff 
he  knew  that  the  premises  were  within  the 
limits  of  the  grant  to  the  state  of  Oregon, 
but  that  he  thought,  because  a  part  of  the 
section  had  been  settled  upon  prior  to  the 
act  of  Congi'ess,  that  the  land  which  be 
selected  would  not  pass  under  the  terms 
of  the  grant,  and  that  be  could  procure  a 
title  thereto  directly  from  the  United  States, 
but  that  having  applied  therefor  at  the  local 
land  office  be  was  unable  to  make  an  entry 
thereon. 

The  foregoing  is  the  substance  of  the  testi- 
mony given  at  tiie  trial  from  a  consideration 
of  which  the  plaintiff's  right  to  use  the 
water  of  Reeves'  creek,  if  It  exist,  must 
be  determined.  Gage  was  evidently  a  tres- 
passer on  the  laud  on  which  he  settled,  but 
as  the  use  of  water  thereon  was  undoubtedly 
a  benefit  to  the  Eastern  Oregon  Laud  Com- 
pany, the  owner  of  the  prciuises,  and  as  such 
advantage  regularly  passed  to  the  plaintiff, 
it  will  he  assumed,  without  deciding  the 
question,  that  Gage  was  authorized  to  make 
a  valid  appropriation  of  water,  and  to  apply 
the  same  to  such  land.  Such  appro;)riation 
<-<)nld  legally  have  been  made  by  taking 
water  from  the  Reeves'  ditch,  If  the  consent 
of  the  owner  thereof  had  been  secured. 
Water  Supply  &  Storage  Co.  v.  I^rhner  & 
Wold  Irrigation  Co.,  24  Colo.  322,  51  Pac. 
4!Mi.  4C  L.  R.  A.  322;  North  Point  Consoli- 
dated Irrigation  Co.  v.  Utah  &  Salt  Lake 
Canal  Co..  16  Utah,  24C,  52  Pac.  KiS.  40  L. 
It.  A.  851,  GT  Am.  St  Rep.  607.  In  McPImll 
V.  Forney.  4  Wyo.  556,  35  Pac.  773,  5Ir. 
•Tnstice  Conaway,  speaking  for  the  court  In 
discussing  this  question,  says:  "Plaintiff  In 
error  also  forgets  that  it  is  just  as  necessary 
to  the  creation  and  preservation  of  a  water- 
right,  to  provide  means  for  the  continual 
diversion  of  the  water  from  its  natural 
<-liannel  and  for  conducting  it  to  the  place 
where  It  is  applied  to  some  beneficial  purpose, 
as  It  is  to  apply  it  to  the  beneficial  pur- 
|iose.  And  he  cannot  arbitrarily  seize  and 
use  another's  ditch,  or  interest  In  a  ditch,  for 
that  purpose."  No  consent  to  divert  the 
water  from  the  ditch  was  ever  secured,  but 
Gage  arbitrarily  seized  and  used  the  conduit 
constructed  across  patented  land,  and  heuce 


plaintiff,  as  his  successor  In  Interest,  never 
acquired  any  right  by  appropriation  to  the 
use  of  water  from  Reeves'  creek.  A  careful 
exaiulnntion  of  the  testimony  convinces  us 
that  neither  Hay  nor  Small  Intended  volun- 
tarily to  rcUnguish  the  valuable  right  of 
api)roprlatlon  which  was  initiated  by 
Reeves,  and  conveyed  by  express  stipulation 
contained  in  his  deed.  It  is  contended  by 
plaintiff's  counsel,  however,  that  from  the 
spring  of  18SC  to  the  corresponding  season  of 
1896,  the  10  years  prescribed  by  the  statute 
of  limitation,  during  which  Gage  and  the 
plaintiff  used  the  water  In  question,  no  part 
of  the  lands  so  owned  by  the  defendant  was 
Irrigated,  except  a  siuall  garden,  requiring 
not  to  exceed  an  Inch  of  water  which  Is  the 
greatest  measure  of  his  right,  and  that  the 
plaintiff  and  his  predece8.sor  in  Interest,  In 
the  interim,  acquired  by  prescription,  a  right 
to  the  remainder  of  the  water  flowing  In 
Ree\'es'  creek,  all  of  which  Is  ne<'essary  to 
his  use  In  the  irrigating  season.  If  the  testi- 
mony of  the  defendant  is  to  be  believed,  that 
each  year  after  securing  Hay's  deeds  of  the 
premises  she  used  such  quantities  of  water  as 
he  needed  to  Irrigate  his  meadow  and  other 
land,  sometimes  taking  the  entire  flow  of  the 
stream,  there  was  therefore  such  an  Inter- 
ference with  plaintiff's  alleged  continuous 
user  as  to  defeat  his  prescriptive  right. 

It  Is  argued  by  plaintiff's  counsel  that  as 
the  defendant's  testimony.  In  relation  to  the 
j  very  existence  of  the  alleged  meadow  is 
uncorroborated  except  jwssibly  by  that  of 
Helmadore.  and  denied  by  all  other  wit- 
nesses, the  Improbability  of  such  declaration 
under  oath  is  self-evident  when  It  Is  con- 
sidered that  an  unfenced  meadow  would 
be  entirely  destroyed  by  cattle,  horses,  and 
sheep  grazing  thereon.  If  the  grass  was  ut- 
terly uprooted  as  Intimated,  its  complete 
destruction  in  the  manner  suggested  would 
not  necessarily  disprove  the  defendant's  state- 
ment that  the  water  was  applied  to  his 
meadow  and  cultivated  laud,  for  the  right 
to  the  entire  use  of  the  sti-eam  being  primar- 
ily vested  In  him,  as  Reeves'  successor  in 
interest,  he  miglit  have  wasted  the  entire 
volume  of  water  on  the  land  which  had  once 
produced  grass  and  crops  and  thereby  inter- 
rui)ted  plaintiff's  adverse  user.  That  no  person 
living  in  the  vicinity  of  the  Reeves'  or  Aldrich 
lands  stiw  the  defendant  or  his  employes  using 
water  on  his  meadows  docs  not  disjjrove 
his  testimony,  for  It  does  not  appear  from 
the  transt-ript  that  a  view  of  the  meadow 
could,  at  all  times,  have  been  obtained  by 
plaintiff's  witnesses.  That  the  defendant  did 
not  call  any  of  his  employe's,  except  Helma- 
dore, to  corroborate  his  statement,  to  the 
effect  that  he  frecpiontly  sent  them  to  these 
lands  to  Irrigate  grass  growing  thereon,  or 
offer  any  proof  of  tlieir  death,  absence,  or 
Inability  to  attend  the  trial,  is  a  circumstance 
tending  to  discredit  him.  So,  too,  the  plain- 
tiff's testimony  that  If  the  defendant  ever 
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interfered  wltb  the  dltcb  he  was  never  aware 
of  any  dlmlnntlon  of  the  water  which  con- 
tlnnoosly  flowed  therein  to  bis  premises 
where  it  was  used  for  Irrigation,  directly 
controverts  the  defendant's  statement  nnder 
oath.  It  is  impossible  to  say  wltb  certainty 
that  the  defendant's  testimony,  in  the  par- 
ticular mentioned,  is  true^  but  as  be  is  en- 
titled to  the  prior  right  of  appropriation  of 
all  the  water  of  the  creek,  and  could  only 
be  deprived  thereof  by  an  adverse  user,  the 
evidence  of  such  prescriptive  right  ought 
always  to  be  clear  and  conclusive,  in  order 
to  defeat  a  vested  estate  In  or  an  appurtenant 
to  land.  1  Am.  &  Eng.  Enc.  IJaw  (2d  Ed.) 
8S7;  1  Cyc.  1151.  The  agreement  entered 
into  whereby  the  flocks  of  sheep  of  the  de- 
fendant and  of  the  plaintiff  were  respect- 
ively kept  on  separate  sides  of  Reeves'  Creek, 
tends  to  show  the  friendly  relation  formerly 
existing  between  the  parties  to  this  suit  and 
probably  accounts  for  the  flow  of  the  surplus 
water  in  the  ditch  to  plaintiff's  premises. 
The  testimony,  in  our  opinion,  fails  to  show 
that  plaintiff  has  made  out  a  case  with  that 
degree  of  proof  which  the  rules  of  law  re- 
quire in  such  cases,  but  rather  that  the 
weight  of  evidence  discloses  that  defendant's 
Irrigation  of  his  meadow  and  other  land,  by 
means  of  the  flume  and  ditch  from  Reeves' 
creek  broke  the  continuity  of  plaintiff's  en- 
joyment of  the  water,  thereby  depriving  him 
of  a  prescriptive  right  thereto. 

These    conclusions    necessitate    an    affirm- 
ance of  the  decree,  wblch  is  ordered. 


(48  Or.  191) 


KABAT  V.  MOORE.* 


(Supreme   Court   of   Oregon.    May  29,   1906.) 

1.  Pleading — Coiiplairt— Morion  to  Makk 
MoBX  Certain— Fraud. 

In  an  action  for  deceit,  because  of  defend- 
ant, who  bad  been  employed  by  plaintiff  to 
locate  plaintiff  on  homestead  land,  havin^point- 
ed  out,  as  the  land  embraced  in  plaintiSrs  de- 
scription, land  not  subject  to  entry,  it  was 
proper  to  deny  a  motion  to  make  the  complaint 
more  definite  and  certain  by  inserting  tbe  names 
of  tbe  parties  who  assisted  defendant  in  run- 
ning out  the  lines  of  tbe  property  shown  to 
plaintiff. 

2.  Same— REQtnsiTSB  o»  Replt. 

Laws  1003,  p.  205,  amending  section  T7, 
B.  &  C.  Comp.,  provides  that  when  an  answer 
contains  new  matter  constituting  a  defense 
or  counterclaim,  plaintiff  may  reply  thereto, 
denying  generally  or  specifically  each  allega- 
tion thereof  controverted  by  him.  In  an  action 
for  deceit,  tbe  complaint  alleged  that  plaintiff 
employed  defendant  to  locate  plaintiff  on  home- 
stead land,  tliat  defendant  pointed  out  certain 
land  which  he  stated  to  be  a  part  of  section  num- 
bered 34,  and  that  plaintiff  filed  thereon,  but 
subsequently  discovered  that  the  land  pointed 
out  was  in  another  section.  The  answer  alleged 
that  defendant  was  employed  to  locate  plain- 
tiff, and  that  defendant  showed  plaintiff  a  por- 
tion of  section  34  and  truthfully  pointed  out 
the  comers  and  lines  thereof,  and  that  plain- 
tiff, being  satisfied,  entered  such  description. 
Held,  that  such  averments  of  tbe  answer  con- 
stituted merely  a  denial,  and  hpnce  a  motion 
to  moke  a  reply,  merely  denying  the  material 

*UehettrliiK  deuieil  Juue  26,  llOa. 


allegations   of  the   answer,   more  deCnlt*  and 

certain,  was  properly  overruled. 

8.  Fkaud— Action— QuEarioii  roi  Just. 

In  an  action  for  deceit,  because  of  d^ 
fendant,  who  had  been  employed  by  plaintiff 
to  locate  plaintiff  on  homestead  land,  having 
pointed  out  certain  land  as  the  description  on 
«bich  plaintiff  filed,  when  in  fact  the  land 
shown  was  not  subject  to  entry,  held  a  question 
for  tbe  jury  whether  plaintiff  relied  ajxin  tbe 
statements  of  defendant. 

[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent  Dig.  Fraud,  |  70.] 

4.  Evidence— Admissiorb  Against  Intbbest 
—Effect. 

In  an  action  for  deceit,  becanse  of  defend- 
ant, who  was  employed  by  plaintiff  to  locate 
plaintiff  on  homestead  land,  having  pointed 
out,  as  the  description  on  which  plaintiff  filed, 
certain  land  not  subject  to  entry,  upon  which 
plaintiff  made  improvements  before  discover- 
ing the  fraud,  a  letter  written  by  plaintiff's 
attorney  to  defendant,  in  an  attempt  to  adjust 
the  matter,  to  the  effect  that  plaintiff  bad  bad 
his  land  surveyed  and  found  that  his  house  was 
not  upon  the  land  shown  bim,  if  susceptible 
of  the  constrnction  that  plaintiff  did  not  build 
bis  house  on  the  land  shown  him,  was  a  mere 
admission  against  interest,  the  value  of  which 
was  for  the  jury. 

6.  Appeal— Harmless  Ebrob— iNSTBucnoiia. 
Though  an  allegation  of  the  complaint  in 
reference  to  defendant's  being  engaged  in  the 
business  of  locating  persons  on  vacant  govern- 
ment land  was  stricken  out,  such  fact  appear- 
ing from  the  evidence,  an  instruction  that,  as  it 
was  alleged  in  the  complaint  that  defendant  was 
engaged  in  locating  settlers,  he  was  supposed 
to  know  the  corners  and  boundaries,  and  to 
understand  the  business,  was  not  reversible 
error. 

6.  Fraud— Action— iNSTBDonoNa. 

In  an  action  for  deceit,  because  of  defend- 
ant, who  was  employed  by  plaintiff  to  locate 
plamtiff  on  homestead  land,  having  pointed  out 
to  plaintiff,  as  the  description  on  which  be  filed, 
land  which  was  In  fact  not  subject  to  entry. 
It  was  proper  to  refuse  a  requested  instmction 
that  when  one  or  more  witnesses  alfirm  the  ex- 
istence of  fraud,  and  an  equal  number  deny  its 
existence,  and  there  is  nothing  to  show  that 
one  Is  more  credible  than  the  other,  the  fraud 
is  not  established,  as  tbe  question  was  to  b» 
determined  from  all  tbe  testimony  and  circum- 
stances. 

Appeal  from  Circuit  Court,  Donglas  Coun- 
ty; William  Galloway,  Judge. 

Action  by  Leonard  Kabat  against  Maurice 
Moore.  Prom  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  an  action  for  deceit  The  com- 
plaint alleges  that  at  nil  the  times  therein 
mentioned  defendant  was  engaged  in  the 
business  of  locating  settlers  upon  vacant 
government  land  for  a  consideration;  that 
on  May  18,  1902,  he  represented  to  the  plain- 
tiff that  he  knew  of  a  suitable  tract  of  va- 
cant land  subject  to  entry  under  the  home- 
stead laws  of  the  United  States,  and  plaintiff 
employed  him  to  point  It  out  and  run  the 
lines  and  boundaries  thereof,  and  agreed  if 
the  land  was  as  represented  by  the  defend- 
ant that  be  would  enter  the  same  and  pay 
defendant  $S5  for  his  services;  that  under 
and  in  pursuance  of  such  agreement  defend- 
ant took  blm  to  a  certain  tract  of  land 
which  he  represented  to  be  the  N.  B.  %  of 
section  34,  township  30  S.,  of  range  8  W.  of 


Digitized  by 


Google 


Or.) 


EABAT  T.  MOOBE. 


SOT 


the  W.  M.,  and  unoccupied  public  land,  sub- 
ject to  entry  under  the  homestead  laws,  and 
then  and  there  showed  plaintiff  a  certain 
tree  with  iriarkings  thereon,  which  he  rep- 
resented to  be  a  witness  tree  to  the  northeast 
conipr  of  such  quarter  section,  and  by  the 
assistance  of  other  persons  pretended  to  run 
out  and  locate  tlie  lines  of  such  land;  that 
the  land  thus  shown  to  the  plaintiff  was  a 
vaulalile  tract,  contained  several  acres  of 
level  land,  and  was  suitable  for  a  homestead: 
that  plaintiff  w^us  wholly  without  Icuowledge 
of  the  public  surveys  or  the  location  of  the 
land  or  the  manner  of  tniciug  and  locating 
the  lines  thereof,  but  relied  upon  the  rep- 
resentations of  the  defendant  concerning  the 
same.  and.  so  relyinfr,  entered  the  N.  B.  ^ 
of  se<-tiou  34  as  a  homestead,  paying  S22  as 
fe<>s  therefor;  that  be  afterwards  built  a 
lionse  and  made  other  valuable  Improvements 
upon  the  land  shown  him  by  the  defendant 
and  spent  considerable  time  and  money  In  go- 
ing to  and  returning  from  such  land,  amount- 
ing in  the  aggregate  to  $400,  with  the  inten- 
tion of  improving  the  same  with  a  view  to  ob- 
taining title  tliereto  from  the  United  States; 
that  after  plaintiff  had  built  his  house,  made 
his  improvements,  and  spent  the  time  and 
money  as  aforesaid,  he  was  advised  that 
such  Improvements  were  not  on  the  land 
entered  by  him,  and  he  thereupon  employed 
the  cotinty  surveyor  of  Douglas  county,  at 
an  expense  of  $17.50,  to  survey  out  such  land, 
and  it  was  thereupon  ascertained  that  his 
improvements  were  upon  the  northeast  quar- 
ter of  section  35.  and  not  the  northeast  quarter 
of  section  34  as  represented;  that  at  the  time 
the  defendant  showed  him  the  land  and  point- 
ed out  the  boundaries  he  well  knew  that  It 
was  not  land  of  the  United  Ptates,  but  be- 
longed to  the  Oregon  &  California  Railroad 
Company,  and  that  such  representations  and 
statements  were  made  for  the  purpose  and 
with  the  intention  of  wronjrtng.  cheating, 
and  defrauding  the  plaintiff  out  of  the  loca- 
tion fee;  that  the  land  upon  which  the  plain- 
tiff was  Induced  to  locate  by  the  false  and 
fraudulent  representations  of  the  defendant 
Is  a  steep  mountainside,  not  suitable  for  ag- 
ricultural purposes,  and  plaintiff  could  not 
reside  upon  or  cultivate  the  same  so  as  to 
secure  title  thereto;  that  by  reason  of  the 
false  and  fratidulent  representations  of  the 
defendant  plaintiff  has  lost  the  money  paid 
as  the  location  fee,  the  amount  paid  the  land 
office,  the  value  of  his  Improvements,  and  the 
money  and  time  expended  In  going  to  and 
from  the  land,  aggregating  ?.")24.50.  Defend- 
ant moved  to  strike  out  certain  portions  of 
the  complaint  as  sham,  frivolous,  and  irrele- 
vant, and  to  make  it  more  definite  and  cer- 
tain by  setting  out  the  names  of  the  persons 
who  assisted  the  defendant  In  running  the- 
lines  of  the  land  shown  l)y  him  to  the  plalr- 
tiff.  The  motion  to  strike  out  was  sustained, 
and  that  to  make  more  definite  and  certain 
overruled.     The    defendant   tlien   answered, 


denying  all  the  allegations  of  Ibe  complaint, 
except  as  thereinafter  alleged.  For  an  affirm- 
ative defense  he  averred  that  about  the  1st 
da,y  of  May,  1002,  he  was  employed  by  the 
plaintiff  to  show  him  160  acres  of  vacant 
land  which  he  could  take  under  the  stone 
and  timber  act,  and  another  IGO  acres  which 
he  could  enter  under  the  homestead  laws, 
for  which  he  was  to  pay  the  defendant  $85 
for  each  claim;  that  In  pursuance  of  such 
employment  the  defendant  did  find  and  show 
plaintiff  two  tracts  of  land,  one  sultnlile  for 
entry  under  the  stone  and  timber  act,  and 
the  other  under  the  homestead  laws;  that 
each  of  such  tracts  was  satlsfactoiy  to  the 
plaintiff,  but  when  tliey  returned  to  the  land 
office  at  Roseburg,  that  selected  for  a  home- 
stead was  found  to  have  been  filed  upon,  and 
thereupon  plaintiff  solicited  the  defendant  to 
show  him  another  tract  for  a  homestead; 
that  defendant  then  said  to  plaintiff  that  he 
knew  of  only  one  vacant  quarter  section,  and 
that  If,  after  examination,  it  was  satisfac- 
tory to  him,  he  could  have  it  upon  the  pay- 
ment of  $85;  that  thereafter,  and  In  pursu- 
ance of  such  arrangement,  defendant  showed 
plaintiff  the  northeast  quarter  of  section  34 
and  pointed  out  the  corners  and  lines  there- 
of ;  that  plaintiff  examined  such  land  and 
the  timber  growing  tliereon  until  be  became 
fully  satisfied,  accepted  the  same,  and  there- 
after filed  thereon  under  the  homestead  law. 
The  reply  Is  a  denial  of  "each  and  every  mate- 
rial allegation"  of  the  answer.  The  defend- 
ant moved  to  make  the  reidy  more  definite 
and  certain,  which  motion  was  overruled, 
and  a  trial  had  before  the  coui-t  and  a  Jury. 
At  the  close  of  plaintiff's  testimony  the  de- 
fendant moved  for  a  nonsuit,  on  the  ground 
that  plaintiff  had  not  proven  a  case  sufficient 
to  be  submitted  to  the  Jury,  and  also  for  a 
verdict  in  his  favor,  for  the  reason  tliat  the 
affirmative  matter  alleged  In  the  answer  was 
not  denied  by  the  reply.  These  motions 
were  both  overruled,  and  a  verdict  and  Judg- 
ment rendered  in  favor  of  the  plaintiff,  from 
which  defendant  appeals,  assigning  as  error 
the  overruling  of  Ills  motion  to  make  the 
complaint  more  definite  and  certain,  his  mo- 
tion for  nonsuit  and  for  a  directed  verdict, 
and  the  giving  and  refusal  of  certain  In- 
structions. 

.Tohn  T.  TiOng,  for  appellant.  3.  C.  Fuller- 
ton  and  A.  N.  Orcutt,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts). 
There  was  no  error  In  overruling  the  motion 
to  make  the  complaint  more  definite  and 
certain.  The  names  of  the  parties,  if  .iiiy. 
who  assisted  the  defendant  In  running  out 
the  lines  of  the  property  shown  to  tli  plain- 
tiff, were  immntcrlal  to  the  cause  of  action, 
and  It  was  not  necessary  that  they  should 
be  stated  in  the  coini)laint. 

The  motion  to  make  the  reply  more  definite 
and  certain  and  for  a  directed  verdict,  be- 
cause It  did  not  raise  an  issue  on  the  aver- 
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ments  of  new  matter  In  the  answer,  was 
likewise  properly  overruled.  The  statute 
(section  77,  B.  &  C.  Comp.),  as  amended 
In  1903,  provides  that  when  an  answer  con- 
tains new  matter  constituting  a  defense  or 
counterclaim,  the  plaintlflF  may  reply  to  such 
new  matter,  denying  generally  or  specifically 
each  allegation  thereof  controverted  l)y  him. 
Laws  1903,  p.  20.5.  It  may  be  doubted  wheth- 
er, under  this  statute,  a  re|>ly  merely  deny- 
ing each  and  every  "material"  allegation  of 
the  answer  is  a  good  denial,  for  a  plaintiff 
ought  not  to  assume  to  himself  to  determine 
what  facts  are  material  and  thus  render  a 
conviction  for  perjury  for  a  false  verification 
difficult  or  Impossible.  1  Eno.  PI.  &  Pr.  782: 
Montour  v.  Purdy,  11  Minn.  384  (Gil.  278),  83 
Am.  Dec.  88 :  Lewis  v.  Coulter,  10  Ohio  St.  452. 
The  question,  however.  Is  not  important  here, 
because  the  new  matter  pleaded  in  the  an- 
swer merely  negatives  the  averments  of  the 
complaint,  and  could  have  been  shown  under 
the  denials.  It  does  not  admit  the  cause 
of  action  as  alleged  and  seek  to  avoid  its 
force  and  effect,  nor  set  uj)  a  defense  or  a 
counterclaim  thereto.  All  the  facts  alleged 
were  embraced  In  the  judicial  inquiry  as  to 
the  truth  of  the  matter  stated  in  the  com- 
plaint, and  went  directly  to  disprove  such 
facts.  The  substance  of  the  affirmative  mat- 
ter Is  that  defendant  was  employed  by  plain- 
tiff to  locate  him  on  a  homestead  claim;  that 
in  pursuance  of  such  employment  he  showed 
plaintiff  the  northeast  quaiter  of  section  34 
and  truthfully  pointed  out  to  him  the  cor- 
ners and  lines  thereof ;  that  defendant  made 
an  e.Kaminatlon  of  the  premises,  and,  being 
satisfied  therewitli,  entered  the  same  under 
the  homestead  laws,  with  full  knowledge  that 
he  was  filing  ujwn  the  land  Included  wlthlu 
the  description.  These  averments  constitute 
merely  a  denial  of  the  fraud  charged  In  the 
complaint,  and  no  reply  was  required.  Bliss, 
Code  PI.  (3d.  Ed.)  $  330. 

It  Is  also  contended  that  the  court  erred 
In  overruling  defendant's  motion  for  a  non- 
suit on  the  ground  that  plaintiff  had  not 
proven  a  case  sufficient  to  be  submitted  to  the 
jury.  The  argument  is  that  the  evidence 
does  not  show  tliat  plaintiff  relied  upon  the 
statements  and  representations  of  the  de- 
fendant as  to  the  location  of  the  land  and 
the  Iwundaries  thereof,  or  that  he  was  de- 
ceived thereby.  There  is  no  positive  and 
direct  evidence  that  plaintiff  relied  upon 
the  statements  and  representations  of  the 
defendant,  but  such  is  the  only  reasonable 
Inference  that  can  be  drawn  from  the  testi- 
mony. Plaintiff  was  a  cigar  manufacturer 
at  Roseburg.  and  unfamiliar  with  public 
lands.  Desiring  to  enter  KiO  acres  as  a 
Iiomcstcfid.  he  applied  to  defendant,  who  was 
In  tiie  business  of  lo<'ating  settlers  upon 
government  lan<l,  to  ascertain  and  point  out 
to  him  a  vacant  tract  subject  to  entry  under 
the  homestead  laws,  for  wliicli  service  lie 
agree<l  to  pay  the  defendant  $8.".  The  de- 
fendant. In  pursuance  of  this  employment, 


took  him  out  In  the  mountains  xome  distance 
from  Roseburg,  showed  him  a  trtu-t  of  land 
which  he  represented  to  be  the  northeast 
quarter  of  section  34,  from  15  to  18  acres  of 
which  was  level  and  suitable  for  agricultural 
purposes ;  that  defendant  pointed  out  to  the 
plaintiff  what  he  represented  to  be  the  north- 
east comer  of  the  tract  and  then  stated  that 
he  would  run  out  the  east  line,  hut.  as  the 
country  was  rough  and  the  plaintiff  was  not 
very  well,  advised  bim  to  go  by  another 
route  to  the  supposed  southeast  comer  and 
there  await  his  arrival;  and  that  defendant 
pretended  to  run  the  east  line,  and,  after 
a  time,  came  to  where  the  plaintiff  was 
waiting  for  him,  and  said  that  the  corner 
must  be  near  that  point.  He  was  unable 
to  find  It,  but  said  to  the  plaintiff  that  "WeMl 
make  a  comer,"  and  then  proceeded  to  mark 
a  laurel  tree  at  the  point  were  he  said  the 
comer  was  to  he  and  to  rim  out  what  he 
claimed  to  be  the  south  line  of  the  tract 
The  plaintiff,  without  making  any  further 
examination  or  Inquiry  as  to  the  true  lines, 
and  relying  uix>n  the  defendant's  stateuientft 
In  reference  thereto,  filed  on  the  laud,  and 
thereafter  proceeded  to  build  a  house  and 
make  other  Improvements  thereon.  He  sul>- 
sequently  caused  the  land  to  be  surveyed, 
and  found  that  the  true  east  line  was  31 
rods  west  of  tlie  line  shown  him  by  the 
defendant,  and  that  bis  house  and  improve- 
ments were  off  the  laud  filed  on  some  IG  rods, 
and  tltat  none  of  the  level  laud  was  on  the 
claim.  It  Is  clear,  from  this  testimony,  if 
true — and  for  the  purposes  of  this  motion 
it  must  be  so  taken — that  the  plaintiff,  iu 
filing  utwu  the  claim  and  making  his  im- 
provements, relied  uiwn  the  statements  of 
the  defendant  as  to  the  location  of  the  land 
and  the  boundaries  therof,  and  was  thereby 
deceived  and  misled  to  bis  Injury. 

Considerable  prominence  Is  given  In  this 
connection  to  a  statement  in  a  letter  written 
by  one  of  plaintiff's  counsel  to  tlie  defendant 
long  after  the  facts  constituting  tills  cause 
of  action  had  arisen,  and  in  an  attempt  to 
adjust  the  matter,  to  the  effect  that  plaintiff 
had  bad  his  land  surveyed  and  found  that 
"his  bouse  and  Improvements  are  not  upon 
the  laud  shown  him,  but  upon  a  railroad 
section."  The  intention  of  the  writer  of  this 
letter  is  perfectly  apparent,  and  his  language 
can  hardly  be  distorted  into  an  admission 
that  plaintiff  did  not.  In  fact,  build  his  house 
or  make  his  Improvements  upon  the  land 
shown  him  by  the  defendant,  but  upon  other 
and  different  land.  But,  if  It  he  so  con- 
strued, counsel  who  wrote  the  letter  had  no 
authority  to  bind  his  client  by  an.v  such  a 
statement,  and  at  most  It  could  amount  to 
nothing  more  than  an  admission  against 
interest,  and  its  value  was  for  the  jury. 

It  is  also  claimed  that  the  court  erred  in 
instructing  the  jury  that,  as  It  was  alleged 
in  the  complaint  that  defendant  was  engage<I 
in  locating  settlers  upon  vacant  government 
land  for  hire,  he  was  supposed  to  know  the 
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comers  and  boundaries  of  the  land  he  solicit- 
ed persons  to  locate  upon  and  to  understand 
his  business  "Just  as  much  as  a  physician 
should  his  profesPlon  If  he  takes  pay  there- 
for." The  allegation  of  the  complaint  In 
reference  to  defendant's  being  engaged  In  the 
business  of  locating  persons  on  vacant  govern- 
ment land  for  hire  was  stricken  ont  and 
therefore,  tet'hnically,  the  court  was  In  error 
in  snjring  that  the  complaint  so  stated.  The 
fact,  however,  appeared  from  the  evidence. 
He  assumed  to  locate  the  plaintiff  upon  a 
tract  of  vacant  land  for  which  he  was  to 
receive  and  was  paid  $85,  and  he  must,  there- 
fore, he  presumed  to  understand  his  business 
and  be  responsible  for  the  manner  In  which 
be  discharged  his  obligation.  There  was  no 
reversible  error  In  the  instruction  as  given, 
as  applied  to  the  facts  of  this  case,  although 
some  parts  of  It  may  be  open  to  criticism 
as  the  statement  of  a  general  rule. 

The  defendant  requested  the  court  to  In- 
struct the  Jury  that:  "When  one  or  more 
'Witnesses  affirm  the  existence  of  fraud,  and 
an  equal  number  denies  its  existence  and 
there  is  nothing  to  show  that  one  is  more 
creditable  than  the  other,  the  fraud  is  not 
established,  and  if  you  find  that  state  of  facts 
from  the  evidence  that  has  been  adduced 
before  you,  plaintiff  has  failed  to  make  ont 
the  better  case,  and  your  verdict  should  be 
for  the  defendant."  As  an  academic  state- 
ment of  the  law  this  instmction  may  be  cor- 
rect under  some  circumstances,  but  it  is 
not  pertinent  in  this  case.  The  existence 
of  fraud  here  is  not  to  be  determined  from 
the  number  of  witnesses,  but  from  the  entire 
testimony  and  the  surrounding  circum- 
stances. Where  fraud  Is  an  issue,  it  is 
generally  to  be  ascertained  from  all  the 
testimony  and  such  Inferences  as  may  t>e 
l^Itlmately  drawn  from  It  Williauison  v. 
North  Pacific  Lumber  Co..  42  Or.  1.53.  70 
I'ac.  387,  532.  It  Is  seldom  that  It  can  be 
established  by  the  direct  and  positive  testi- 
mony of  witnesses.  It  is  a  question  for  the 
Jury,  who  are  the  Judges  of  the  credibility 
of  the  witnesses,  the  weight  of  their  testi- 
mony, and  the  inferences  to  be  drawn  from 
the  circumstances  attending  the  particular 
transaction. 

The  Judgment  is  affirmed. 


LIVESLEX  et  al.  v.  HEI8E  et  al. 
fSnprcme   Court   of    OreRon.    May    29.    lOOfi.) 

1.    FRAfDULKNT    CONVEYANCES  —  CONDUCTING 

Br.stNESs  IN  Name  of  Another— Rreacii  of 
Contract— Liability  of  Persons  Paetici- 

PATINO    IN    FBAUnri-ENT   SCHEME. 

A  lessee  of  hopyards  for  a  term  of  years 
contracted  to  sell  to  a  third  person  a  specified 
nnmijer  of  pounds  of  hops  annually  during  the 
term.  The  lessee  relinquished  his  rights  under 
the  lease  before  the  expiration  of  the  term,  and 
his  wife  and  son  procured  a  lease  for  the  residue 
of  the  term.  Hdil.  that  the  third  person,  in  an 
action  for  breach  of  contract,  could  recover  only 
from  the  lessee  unless  the  wife  and  son  partici- 


pated in  a  scheme  to  defraud  him,  though  the 
wife  and  son  Imew  of  the  contract. 

2.  Same— Burden  of  Proof. 

The  burden  of  proving  good  faith  on  the 
part  of  the  wife  and  son  in  procuring  tlie  lease 
rested  on  them. 

3.  Parent  and  Child— Services  and  Earn- 
ings OF  Cuii.D— Emancipation— Right  of 
Creditor  of  Parent. 

A  lessee  of  hopyards  for  a  term  of  .vears 
surrendered  the  premises  before  the  expiration 
of  the  term.  Ilia  wife  and  minor  son  subse- 
quently operated  the  yards  under  a  new  lease  to 
them.  There  was  no  question  as  to  wlietlier  the 
minor  son  had  been  emancipated.  Hrld.  that  the 
minority  of  the  son  did  not  render  tlie  labor  he 
performed  or  the  hops  he  helped  to  produce 
liable  to  the  claims  of  the  creditors  of  the  lessee. 

4.  Fraudulent  Conveyances  —  Considera- 
tion OF  Transfer — Surrender  of  Lease. 

The  release  by  a  lessee  of  his  rights  under 
the  lease,  made  in  consideration  of  the  lessor 
agreeing  to  forego  his  right  to  collect  rent,  is 
supported  by  a  sufficient  consideration. 

5.  Saue. 

A  lessee  of  hopyards  for  a  term  of  years 
surrendered  the  premises  before  the  expiration 
of  the  term.  The  owner  executed  a  new  lease 
to  the  lessee's  son  and  wife  for  the  remainder 
of  the  term,  in  consideration  of  their  agreement 
to  give  one-fifth  of  the  hops  annually  to  l)e 
grown  on  the  premises.  Held,  that  the  agree- 
ment of  the  son  and  wife  to  pay  a  part  of  the 
annual  crop  was  a  sufficient  consideration  for 
the    lease    to    them. 

6.  Same— Conducting  Business  in  Name  of 
Anothek— Breach  of  Contract— Liability 
OF  Third  Persons. 

A  lessee  of  hopyai-ds  for  a  term  of  years 
contracted  to  sell  to  a  third  person  a  sijecified 
number  of  pounds  of  hops  ])er  year  during  the 
term.  He  surrendered  the  lease"  before  the  ex- 
piration of  the  term.  His  wife  and  son  tlien 
leased  the  yards  and  operated  it  for  the  re- 
mainder of  the  term.  A  third  person  sued  the 
lessee  and  wife  and  son  for  breach  of  con- 
tract. Evidence  examined,  and  held  to  warrant 
a  finding  that  the  son  and  wife  in  good  faith 
leased  the  yards  for  their  own  use  and  lieuefit 
and  not  in  trnst  for  the  lessee,  and  they  were 
not  liable  to  the  third  person. 

Api)eal  from  Circuit  Court,  Polk  Countj- ; 
William  Galloway,  Judge. 

Suit  by  T.  A.  Llvesloy  and  another,  part- 
ners as  T.  A.  LIvesley  &  Co..  against  A. 
Ileise  and  others.  From  a  decree  grnntiug 
insufficient  relief,  plaintiffs  appeal.  Modi- 
fled. 

This  Is  a  suit  by  T.  A.  LIvesley  and  John 
J.  Roberts,  partners  as  T.  A.  LIvesley  &  Co., 
against  A.  Heise,  Rachel  E.  lleise.  Ills  wife, 
and  W.  0.  Helse,  their  son,  originally  to  en- 
Join  the  disposal  of  certain  hops,  grown  In 
1003,  and  to  compel  the  specific  performance 
of  a  contract  to  sell  and  deliver  the  crop  to 
plaintiffs.  The  complaint  sets  out  the  facts 
constituting  their  right  to  the  hops,  and 
alleges  a  conspiracy  on  the  part  of  the  de- 
fendants to  defraud  plaintiffs.  A  demurrer 
to  the  complaint  was  sustained,  the  tem- 
porary injunction  was  dissolved,  the  suit  dis- 
missed, and  plaintiffs  took  an  appeal,  on 
the  trial  of  which  the  decree  was  reversetl. 
the  demurrer  overruled,  and  the  cause  re- 
manded for  further  proceedings.  LIvesley 
V.  Helse,  45  Or.  148,  70  Pac.  a-)2.  While  that 
apx>eal  was  pending  the  bops  were  sold  and 
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shipped  out  of  the  state.  When  the  mandate 
was  sent  down  plaintiffs  filed  a  supplemental 
complaint,  stating  the  changed  condition  of 
the  hops  and  praying  a  recovery  against  the 
defendants  of  the  value  of  the  crop  as  dam- 
ages for  the  breach  of  the  contract.  The  de- 
fendant Ileise  separately,  and  his  wife  and 
son  Jointly,  answered,  denying  the  material 
allegations  of  the  original  and  the  supple- 
mental complaints,  and  averring  that  in  1901 
and  the  year  following,  Heise  cultivated  hop- 
yards  leased  to  him,  and  delivered  the  crops 
grown  thereon  to  plaintiffs,  but  that  in 
consequence  of  bi»  financial  embarrassment 
he  was  compelled  to  relinquish  his  lights 
under  the  lenses  and  to  surrender  the  pos- 
session of.  the  denilRcd  premises  to  the 
owners  thereof,  and  that  Mrs.  Heise  and  her 
son  leased  the  same  yards  and  raised  hops 
thereon  In  19(K}.  In  which  crop  Ileise  had  no 
interest.  The  allegations  of  new  matter  In 
the  answers  having  been  denied  in  the  re- 
plies, a  trial  was  had,  and  plaintiffs  were 
jiwarded  a  recovery  against  Ileise  in  the  sum 
•of  ^2,704.80.  as  tlie  damages  sustained  by 
reason  of  his  failure  to  i)frform  the  terms 
■of  his  contract,  but  Mrs.  Ileise  and  her  son 
were  decreed  to  be  the  owners  of  the  hops 
In  question  and  entitled  to  their  costs  and 
<1isbursements,  and  the  plaintiffs  again  ap- 
peal. 

W.  T.  Slater  and  Wirt  Minor,  for  appel- 
lants. Geo.  G.  Bingham  and  P.  II.  D'^Vicy, 
for  re8i>ondents. 

MOOUE,  .T.  (after  stating  the  facts).  The 
iranseript  shows  that  almnt  Januaiy  26, 
1900,  the  defendant  A  Heise  leased  two  hop- 
yards  In  Polk  county,  containing  2.')  and  20 
acres,  from  his  mother-in-law.  Jlrs.  X.  W. 
Harris,  and  brotlier-in-law,  E.  1.1.  IlaiTis, 
respectively,  for  the  term  of  live  years;  tiie 
<-onslderation  being  one-fiftli  of  tlie  hops  to 
l)e  raised  annually  thereon.  Aliout  tlie  same 
time  he  entered  Into  an  agreement  with 
plahitiffs  to  cultivate,  sell,  and  deliver  to 
tlicm  ."{(MKW  pounds  of  merchsintalile  hops  on 
or  before  the  l.">th  of  October  of  each  year 
during  the  term  of  his  leases,  at  10  cents  a 
pound,  the  plaintiffs  to  malte  certain  ad- 
vances to  enable  him  to  cultivate  the  yards 
and  to  harvest  the  hops.  Ileise  complied 
with  his  contract  during  the  first  two  years, 
except  that  in  1902  he  attempted  secretly  to 
dispose  of  about  3.">  liales  of  hops,  but  was 
prevente<l  from  doing  so  l)y  piointlffa. 
When  he  settled  with  plaintiffs  for  the  year 
1002.  he  had  receivetl  such  advances  on 
account  of  his  crop  that  there  remaine<l  only 
$288.50  due  him  for  the  season's  work.  The 
■  plaintiffs  chargwl  him  .?(>9.49  for  examining 
his  hops,  and  also  assessed  to  him  premiums 
for  Insurance  on  his  crop  taken  out  in  tlieir 
names  in  pursuance  of  the  terms  of  the  con- 
tract but  the  policies  for  wiiich  they  refused 
to  exhibit  to  him.  The  controversy  arising 
in  relation  to  tliese  matters  culminated  in 
a  notice  given  by  Ilclse  to  plaintiffs  that  he 


would  not  longer  be  bound  by  the  terms  of 
his  contract,  and  that  be  should  surrender 
his  Interest  In  the  leases  to  the  owners  of  the 
demised  premises.  The  plaintiffs  thereupon 
offered  to  operate  the  yards  In  fulfillment  of 
the  terms  of  the  contract,  bat  Heise  refused 
to  assign  to  them  any  part  of  his  term.  Of 
the  sum  of  money  so  received  he  paid  bis 
brother-in-law  $180,  and  being  still  In  debt, 
an  action  was  instituted  against  him  in  a 
Justice's  court,  so  that  at  that  time  he  owed 
several  hundred  dollars  and  had  no  money  or 
property  with  which  to  make  payment 
After  the  crops  of  1902  were  harvested,  Mrs. 
Heise,  leaving  her  husband  in  Polk  county, 
came  to  Salem,  where  sbe  sent  her  two  sons 
and  two  daughters  to  school,  paying  their 
tuition  In  advance  with  money  she  had 
earned  by  picking  hops  and  selling  turkeys 
she  had  raised.  Needing  more  money  to 
support  herself  and  family,  she  reluctanUy 
conveyed  to  her  brother,  B.  L.  Harris,  on 
December  3,  1902.  an  undivided  Interest  in 
certain  real  property  that  site  inherited  from 
her  father,  receiving  therefor  $665.  On  the 
same  day  Heise  executed  to  the  owners  of 
the  hopyards  releases  of  all  bis  interests 
therein  for  the  remainder  of  the  terms, 
which  relinquishments  were  accepted.  E.  L. 
Harris,  December  4.  1902,  and  his  mother, 
February  2.  190.3.  severally  leased  to  the  de- 
fendants Mrs.  Heise  and  W.  O.  Heise,  the 
hopyards  so  surrendered,  for  terms  to  expire 
October  1,  1905,  in  consideration  of  the 
lessees'  agreement  to  give  one-fifth  of  the 
hops  annually  to  be  grown  on  the  premises. 
About  Februarj'  1,  1903,  Mrs.  Heise  removed 
to  Polk  county,  and  with  the  money  remain- 
ing from  the  sale  of  her  patrimony  support- 
eti  her  family  and  raised  hops  that  year  In 
the  yards  so  leased  to  her  and  her  son ;  her 
husband  and  children  aiding  her  in  the  enter- 
prise. The  plaintiffs,  April  4,  1903,  mailed 
to  Heise  their  check  for  $150,  Inclosed  in  a 
letter  which  stated  that  the  money  evidenced 
thereby  was  an  advance  on  his  hop  contract 
with  them,  but  he  refused  to  accept  It  and 
returned  the  draft  writing  them  that  he  had 
no  use  for  it  Mrs.  Heise's  mother  and 
brotlier.  during  the  season  of  1903,  furnished 
her  and  her  son  sustenance  for  their  teams, 
supplied  them  tools  and  farming  implements 
to  enable  them  to  cultivate  the  yards,  and 
also  loaned  them  the  sum  of  $2,500;  to  pay 
the  expenses  of  harvesting,  taking  as  secur- 
ity therefor  a  chattel  mortgage  on  the  crop, 
pursuant  to  the  terms  of  which  they  took 
iiinnediate  possession  of  the  hops  as  soon  as 
they  were  baled,  and,  after  the  Injimction 
was  dissolved,  sold  the  same,  retaining  the 
sums  due  them  and  paying  the  remainder 
to  Mrs.  Heise  and  her  son. 

Though  Heise  assisted  In  cultivating  and 
luirvesting  the  hops,  for  which  service  it 
does  not  appear  that  he  received  any  compen- 
sation, his  wife  and  eldest  son.  who  was  then 
a  minor,  employed,  discharged,  and  paid  the 
persons  who  labored  lu  the  yards  and  about 
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the  dry  bouses.  E.  Selwert,  who  was  em- 
ployed In  the  hopyard  in  1903  by  W.  C.  Helse 
end  paid  for  his  services  by  a  check  drawn 
on  the  bank  by  the  latter,  as  defendants' 
witness,  testified  on  cross-examination  as  fol- 
lows. "Q.  Are  you  acquainted  with  A. 
Helse?  A.  Yes,  sir.  Q.  Did  you  see  him  at 
that  time?  A.  Yes,  sir.  Q.  What  was  he 
doing?  A.  Nothing;  Just  Joshing  the  boys; 
having  a  good  deal  of  fun  once  in  a  while. 
Q.  Did  you  see  him  there  all  the  time?  A. 
No,  sir."  E.  L.  Harris,  as  defendants'  wit- 
ness, testified  that  in  October,  1902,  Helse 
told  him  he  did  not  have  sufficient  money 
with  which  to  operate  the  hopyards,  and  for 
that  reason  he  was  not  going  to  rent  them 
any  longer;  that  the  witness  did  not  then 
begin  to  look  for  another  tenant  or  think 
much  about  the  matter  until  he  obtained 
releases  of  the  demised  premises;  that  he 
negotiated  with  Mrs.  Heise  about  two  days 
before  he  secured  her  deed  of  the  real  prop- 
erty which  she  inherited  from  her  father ;  and 
that  after  securing  such  releases  and  deed, 
he  then  advised  bis  sister  and  her  son  to 
rent  the  hopyards,  which  proposal  having 
been  accepted,  leases  thereof  were  executed 
to  them.  Mrs.  Helse,  as  a  witness  for  her- 
self, testified  that,  knowing  her  husband  did 
not  Intend  to  raise  hops  in  1903,  she  sold 
her  interest  in  the  real  property,  to  obtain 
money  with  which  to  educate  her  children; 
that  from  the  sum  so  received  she  paid  an 
old  grocery  bill  of  about  $100,  which  her 
husband  was  unable  to  liquidate;  that  after 
he  bad  executed  releases  of  all  his  interests 
in  the  demised  premises  and  subsequent  to 
the  making  of  her  deed,  her  brother  told  her 
that  as  she  then  had  the  necessary  means, 
it  would  be  advisable  for  her  and  her  son 
to  rent  the  hopyards,  and  that  at  his  sug- 
gestion she  consented  to  the  proposal  In 
pursuance  of  which  the  leases  were  made  out 
to  them. 

From  the  foregoing  testimony,  plaintiffs' 
counsel  Insist  that,  as  the  contract  which 
their  clients  constunmated  with  Heise  re- 
lated to  real  property  then  leased  to  him 
and  to  the  crops  annually  to  be  raised  there- 
on, when  the  possession  of  such  premises 
voluntarily  passed  to  his  wife  and  son,  with 
knowledge  thereof,  they  took  the  leases  sub- 
ject to  the  conditions  Imposed,  and,  though 
equity  might  not  compel  them  to  perform 
the  labor  necessary  to  produce  a  crop,  when 
they  did  so,  and  the  hops  came  into  existence, 
plaintiffs  were  entitled  thereto,  but  the  crop 
having  been  sold  by  them  they  are  liable 
to  plaintiffs  for  the  value  thereof,  which  is 
the  measure  of  the  damages  sustained.  In 
refusing  to  give  which  an  error  was  com- 
mitted. Mrs.  Heise  and  her  son  unquestion- 
ably knew  of  the  contract,  but  notwithstand- 
ing such  knowledge,  if  they  were  innocent 
of  any  attempt  to  defraud  plaintifTs,  they 
should  not  be  punished  because  the  husband 
of  one  of  the  defendants  and  the  father  of 
the  other  failed  in  business,  whereby  he  was 


unable  to  perform  the  terms  of  his  agreement. 
If  Helse's  financial  embarrassment  necessitat- 
ed a  relinquishment  of  his  interests  in  the 
demised  premises,  or,  if  his  anger  enkindled 
by  being  compelled  to  account  for  hops  which 
he  tried  to  secrete,  or  his  resentment  at  what 
he  considered  to  be  exorbitant  charges, 
prompted  him  to  surrender  his  rights  under 
the  leases,  plaintiffs'  remedy  was  limited 
to  an  action  against  him  for  a  breach  of 
his  agreement,  and  they  cannot  recover 
against  his  codefendants  unless  they  particl- 
pate<l  in  a  scheme  to  defraud  plaintiffs.  The 
relation  existing  between  the  defendants  im- 
poses upon  Mrs.  Heise  and  her  son  the 
burden  of  proving  the  bona  fides  of  the  part 
undertaken  by  them  immediately  preceding 
and  during  the  time  they  had  charge  of  the 
hopyards.  Jolly  v.  Kyle,  27  Or.  95,  39  Pac. 
999;  Feldman  v,  Nicolal,  28  Or.  34,  40  Pac. 
1010;  Schwartz  v.  Gerhardt,  44  Or.  425,  75 
Pac.  008.  After  Helse  settled  with  plaintiffs 
and  received  the  money  due  him  for  the  hops 
which  he  raised  in  1902,  he  found  it  Im- 
possible to  pay  the  debts  which  he  then  owed. 
It  is  fair,  also,  to  infer  that  he  was  angry 
with  plaintiffs  and  determined,  if  possible, 
to  prevent  them  from  securing  any  further 
advantages  under  their  contract  with  him. 
His  wife,  having  the  duty  of  supporting  and 
educating  her  children  thus  unexpectedly 
thrust  upon  her,  seems  to  have  undertaken 
the  task  with  characteristic  fortitude,  but 
her  very  limited  means  were  evidently  soon 
exhausted,  and,  after  about  two  days  of 
negotiations,  she  reluctantly  acceded  to  her 
brother's  earnest  solicitation  to  convey  to 
him  her  interest  in  the  real  property  which 
she  Inherited  from  her  father.  Fraternal 
duty  probably  prompted  E.  L.  Harris  to 
desire  that  Mrs.  Helse  should  make  good  use 
of  the  money  which  she  had  received,  and 
having  also  obtained  from  her  husband  a 
relinquishment  of  all  his  Interest  in  and 
rights  to  the  demised  premises,  he  recom- 
mended her  and  her  son  to  take  leases  there- 
of and  raise  hops  thereon.  We  believe  that 
]Mrs.  Helse's  testimony  is  true,  to  the  effo<'t 
that  the  first  intimation  she  received  con- 
cerning the  possibility  of  the  hopyards  be- 
ing again  rented  came  from  her  brother,  after 
he  had  secured  her  husband's  relinquish- 
ments of  all  his  rights  In  the  premises,  and 
after  she  had  executed  her  deed. 

Though  Helse's  resentment  towards  plain- 
tiffs may  have  afforded  a  motive  for  his 
desire  to  renounce  his  rights  under  the  leases, 
his  lack  of  suffloient  means  to  continue  rais- 
ing hops  was  evidently  the  controlling  cause 
that  induced  such  action,  but,  whatever  the 
reason  may  have  been  that  brought  al)out 
such  result,  we  think  the  testimony  clearl.v 
shows  that  neither  his  wife  nor  his  son  was 
a  party  to  any  scheme.  If  such  existed,  to 
defroud  the  plaintiffs.  Heise  perforuMHl  some 
labor  in  cultivating  and  harvesting  hops.  He 
was  not  a  diligent  worker,  however.  If  the 
testimony  of   Selwert,   hereinbefore  quoteiV 
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Is  to  be  believed.  Hi.s  wife  surpassed  liim 
In  the  management  of  the  hopyard,  thereby 
demonstrating  that  she  possessed  the  greater 
interest  therein,  which  is  a  circumstance 
tending  to  corroborate  her  testimony  respect- 
ing the  bona  fides  of  the  transaction.  If 
Ileise  had  labored  faithfully  at  the  buslne.^s, 
such  worli  would  not  necessarily  establish 
the  fact  that  he  was  the  beneficiary  of  a  se- 
cret trust  or  render  his  wife's  money  that 
she  had  Invested  in  good  faith  subject  to  the 
payment  of  his  debts.  In  McCormacU  Har- 
vesting Machine  Co.  v.  Ponder,  123  Iowa, 
17,  m  N.  W.  30.S,  Mr.  .lustlce  McClaiu,  speak- 
ing for  the  court,  in  discussing  the  legal 
jjrinclple  arising  under  similar  facts  respect- 
ing labor  performed  by  a  married  man,  says: 
"But  If,  In  fact,  he  saw  fit  to  do  just  what 
he  did  for  the  purpose  of  assisting  his  wife 
and  son  in  carrying  on  the  farm  and  realiz- 
ing profits  therefrom,  this  would  not  render 
such  profits  subject  to  any  extent  to  the  pay- 
ment of  his  debts.  That  a  husband  can  ren- 
der his  services  to  his  wife  In  the  manage- 
ment of  property  belonging  to  her  without 
rendering  such  property  subject  to  the  claims 
of  his  creditors  Is  well  settled  in  this  state." 
To  the  same  effect  is,  also,  the  decision  of 
this  court.  King  v.  Voos,  14  Or.  01,  12  Pac. 
281.  This  suit  was  evidently  Instituted  on 
the  assumption  that  the  defendant  W.  C. 
Ileise  had  attained  his  majority.  The  testi- 
mony evinces,  however,  that  he  was  not  quite 
21  years  old.  No  question  was  raised  at  the 
trial  as  to  whether  or  not  he  had  been  eman- 
cipated, and,  as  he  was  permitted  to  become 
a  party  to  the  leases,  we  shall  assume  that 
his  father  had  given  him  his  time  before  his 
grandmother  and  uncle  executed  to  him  and 
his  mother  such  leases.  His  minority,  under 
the  circumstances  supposed,  did  not  render 
the  labor  he  performed  or  the  hops  he  helped 
to  produce  liable  to  the  claims  of  his  father's 
creditors.  Flynn  v.  Baialey,  3.">  Or.  268,  57 
Pac.  SKIS,  4.-»  L.  R.  A.  04.-).  70  Am.  St.  Rep. 
4n.->;  Clemens  v.  Brillhart,  17  Neb.  333,  22 
N.  W.  770. 

The  releases  given  by  Hcise  to  his  mother- 
in-law  and  to  his  brother-in-law  were  not 
voluntary,  for  their  agreement  to  forego  bis 
obligation  to  pay  them  rent  was  a  sufficient 
consideration  for  his  relinquishments.  Whit- 
man V.  Watry,  31  Wis.  C'JO.  So,  too,  the  cove- 
nant of  Mrs.  Helse  and  her  son  to  pay  for 
the  use  of  the  lK>i>yards  was  an  adequate 
consideration  for  tiie  execution  of  the  leases 
to  them.  We  think  the  testimony  clearly 
shows  that  Jlrs.  Helse  and  her  son  honestly 
entered  into  the  contract  for  the  leasing  of 
the  yards  for  their  own  use  and  benefit  and 
not  In  trust  for  Hcise  or  any  other  person, 
and  that  it  would  be  inequitable  to  permit 
advantage  to  be  taken  of  the  money  which 
she  exjiendt'd  and  of  the  lalK)r  which  she 
and  her  children  performed.  In  cultivating 
and  harvesting  tiie  hops,  to  award  against 
her  or  such  son  a  recovery  of  any  sum  what- 
ever as  damages  by  reason  of  Ilelse's  failure 


or  refusal  to  keep  and  perform  bis  part  of 
the  c>ontract  with  plaintiffs.  The  testimony, 
which  Is  uncontradicted,  shows  that  the 
market  value  of  the  hops  which  Helse  agreed 
to  sell  to  plaintiffs  was  24  cents  a  ixiund 
at  the  time  they  should  have  been  delivered; 
tliat  there  were  raised  on  the  yards  originally 
leased  to  him  23,040  iiouuds  of  hops,  for 
which  he  was  to  have  received  10  cents  a 
ix>und,  whereby  plaintiffs  sustained  dtuuages 
to  the  extent  of  14  cents  a  pound.  The  court 
fotind,  however,  that  the  value  of  such  hops 
at  that  time  was  only  22  cents  a  pound. 
making  the  loss  sustained  by  plaiu tiffs 
$2,704.80. 

The  decree  will  therefore  be  modlfi(>d  so 
as  to  award  plaintiffs  a  recovery  against 
the  defendant  A.  Helse  of  the  sum  of 
$3,225.00,  but  in  all  other  respects  affirmed; 
the  defendants  Rachel  E.  Hoise  and  W.  C. 
Helse  to  recover  their  costs  and  disburse- 
ments on  this  appeal. 


J.'iCKSON  ▼.  BAKER. 
(Supreme   Court   of    Orpgon.    May   2»,    1906.) 

1.  prblic  l.\sds— iiomkstead — contk.ict  to 
Convey — Validity. 

A  contract  whereby  defendant  agreed,  for 
for  a  consideration  paid  by  plaintiff  and  another, 
to  convey  to  a  third  party  the  legal  title  to 
defendant's  homestead  after  he  had  obtainnd 
titl"  thereto  from  the  United  States,  was  illegal 
and  void,  and  unenforceable  at  the  demand  of 
cither  party  thereto. 

[Ed.  Note. — For  cases  iu  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  |  373.] 

2.  Dismissal— Action   on    Contract  —  Ille- 
OALiTY  Appearing  fbom  Complaint. 

Where  the  illegality  of  a  contract  sued 
on  appears  from  the  complaint,  or  th«  plain- 
tiff's c-ase,  the  court  will,  at  any  stage  of  the 
proceedings,  dismiss  the  action,  thoufili  such 
illegality  is  not  pleaded  as  a  defense  or  in- 
sisted upon  by  the  parties,  and  may  have  been 
expressly  waived  by  them:  it  being  an  ob- 
jection which  the  court  itself  is  bound  to  raise 
in  the  due  administration  of  justice,  regardless 
of  the  wishes  of  the  parties. 

fKd.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Dismissal  and  Nonsuit,  I  100.) 

3.  Contracts  —  Illegality  —  Actions  on— 
I'arties  In  Pari  Delicto. 

Where  defendant  agreed  for  a  considera- 
tion paid  by  plaintiff  and  another  to  conve.v 
to  a  third  party  the  legal  title  to  defendant's 
homestead  after  obtaining  title  thereto  from 
the  United  States,  the  parties  to  the  contract, 
void  be<-ausp  against  the  policy  of  the  homesteail 
law.  were  in  piiri  delicto,  and  plaintiff  was  not 
entitled  to  recover  the  eonsideration  paid. 

I  Ed.  Note. — For  cases  in  )x>int,  gee  vol.  11, 
Cent.  Dig.  Contracts,  §§  «8t>-688.] 

Appeal  from  Circuit  Court,  Josephine  Coun- 
ty;  H.  K.  Hanna,  Judge. 

Action  by  II.  W.  Jackson  against  G.  W. 
Baker.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

This  Is  an  action  to  recover  $1,000  paid  by 
the  plaintiff  and  his  assignor  to  the  defendant 
in  consideration  of  an  agreement  by  the  latter 
to  sell,  and  cuuvey  laud  entered  by  him  as  a 
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homestead  npon  obtaining  title  thereto.  The 
c-omplalnt  alleges  that  In  September,  1903, 
the  plaintiff  and  defendant  and  one  Hamilton 
were  the  owners  as  tenants  In  common  of 
certain  mining  property,  and  that  the  defend- 
ant was  in  possession  of  160  acres  of  adjoin- 
ing land,  which  he  had  entered  under  the 
homestead  laws ;  that  at  the  date  mentioned 
the  parties  referred  to  contracted  and  agreed 
with  one  Draper  to  sell  and  convey  to  him  the 
mine  and  homestead  for  $25,000,  and  that  It 
was  agreed  between  the  plaintiff  and  Hamilton 
and  the  defendant  that  If  the  entire  sum 
should  be  paid  for  the  property  the  former 
would  pay  to  the  latter  out  of  their  part  of 
the  proceeds  $1,000  in  consideration  of  his 
transferring  to  Draiier  the  "legal  title"  to  the 
laud  covered  by  the  homestead,  but  that  If  he 
failed,  or  neglected  to  make  such  transfer  be 
would  return  the  money  so  paid;  that  there- 
after Draper  paid  the  $25,000  for  the  proper- 
ty, and  plaintiff  and  Hamilton  paid  the  de- 
fendant $1,000;  that  defendant  never  obtain- 
ed title  to  the  homestead  because  his  entry 
was  subse<jnently  canceled  for  the  reason 
that  the  land  was  mineral  In  character,  and 
not  subject  to  entry  under  the  homestead 
laws,  and  defendant  did  not  and  cannot  trans- 
fer the  legal  title  thereto  to  Draper;  that 
plaintiff  has  succeeded  to  all  the  rights  of 
llnnillton  in  and  to  the  money  paid  by  them 
to  the  defendant  and  prior  to  the  commence- 
ment of  this  action  defendant  promised  and 
agreed  to  repay  the  same  to  him  but  has  fall- 
(Hi  and  neglected  to  do  so.  A  demurrer  to 
the  complaint  because  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  was 
overruled,  and  the  defendant  answered  de- 
nying the  material  allegations,  and  at&rm- 
atively  alleging  that  he  only  agreed  to 
surrender  and  relinquish  to  Draper  his 
homestead  entry,  and  that  the  considera- 
tion for  the  $1,000  paid  him  by  Hamil- 
ton was  such  surrender,  and  certain  assess- 
ment and  development  work  which  he  had 
done  on  the  mining  proi>erty.  A  reply  put  In 
issue  the  new  matter  pleaded  In  the  answer, 
and  a  trial  was  had  before  the  court,  and  a 
jury.  At  the  close  of  plaintiff's  case  the  de- 
fendant moved  the  court  to  direct  a  verdict  In 
his  favor,  but  this  motion  was  overruled,  and 
the  cause  submitted  to  the  jury  who  returned 
a  verdict  in  favor  of  the  plaintiff.  From  the 
judgment  entered  thereon  this  appeal  Is  taken. 

A.    8.    Hammond,    for    appellant    A.    O. 
Hough,  for  respondent 

BB.VX,  C.  J.  (after  stating  the  facts). 
There  Is  no  bill  of  exceptions.  The  only  ques- 
tion made  on  the  ap|ieal  is  that  the  contract 
l>etwe<'n  the  plaintiff  and  Hamilton,  and  the 
defendant  as  alleged  and  set  out  in  the  com- 
plaint is  illegal  and  void  as  against  public 
policy,  and  ought  not  to  be  enforced  by  the 
courts.  The  substance  of  the  complaint  Is 
that  the  defendant  agreed  for  a  consldera- 
85  P.— 33 


tlon  paid  by  plaintiff  and  Hamilton  to  con- 
vey to  Draper  the  legal  title  to  his  homestead 
after  he  should  obtain  title  thereto  from  the 
United  States.  Such  a  contract  is  Illegal  and 
void  because  against  the  spirit  and  policy  of 
the  homestead  law,  and  will  not  be  enforced 
by  the  courts  at  the  demand  of  either  party 
thereto.  Klne  v.  Turner,  27  Or.  350.  41  Pac 
664;  Oaks  v.  Heaton,  44  Iowa,  110;  MeCrlllls 
V.  Copp,  31  Fla.  100,  12  South.  643;  Dawson 
T.  Merrllle,  2  Neb.  119;  Melllson  v.  Allen,  30 
Kan.  382,  2  Pac.  97 ;  Anderson  v.  Carklns,  13!! 
U.  S.  483, 10  Sup.  Ct  905,  34  T*  Bd.  272. 

If  the  Illegality  appears  from  the  complaint 
or  the  plalntlfTs  case,  the  court  will,  at  any 
stage  of  the  proceedings,  dismiss  the  action, 
although  such  Illegality  is  not  pleaded  as  a 
defense,  or  Insisted  upon  by  the  parties,  and 
may  have  been  expressly  waived  by  them.  It 
Is  an  objection  which  the  court  Itself  Is  bound 
to  raise  In  the  due  administration  of  Justice, 
regardless  of  the  wishes  of  the  parties.  Os- 
canyan  v.  Arms  C!o.,  103  U.  S.  261,  26  L.  Ed. 
539;  Bucbtel  v.  Evans,  21  Or.  309,  28  Pac.  67; 
Ah  Doon  V.  Smith,  25  Or.  89,  34  Pac.  1093 ; 
Bradtfeldt  v.  Cooke,  27  Or.  194,  40  Pac.  1,  50 
Am.  St.  Rep.  701;  Miller  v.  Hirschberg,  27  Or. 
522,  40  Pac.  506;  Pacific  Livestock  Co.  v. 
Gentry,  38  Or.  275,  61  Pac.  422,  «5  Pac.  597; 
Culllson  V.  Downing,  42  Or.  377,  71  Pac.  70; 
Kreamer  v.  Earl,  91  Cal.  112,  27  Pac.  735. 

The  plaintiff's  counsel  seems  to  think  that 
the  parties  to  this  litigation  were  not  in  pari 
delicto;  but  as  said  by  Mr.  Justice  Brewer  In 
a  similar  case  (Anderson  v.  Carklns,  supra) : 
"We  are  unable  to  see  any  distinction  In 
moral  status  between  the  man  who  contracts 
for  the  perjury  of  another,  and  the  one  who 
contracts  to  commit  such  perjury." 

The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  com- 
plaint 


SUMMERS  V.  GEER  et  al. 
(Supreme   Court   of    Oregon.    May    29,    1906.) 

1.  Appeal— Notice  — Sufwciency  —  Desckip- 

TION  op  .TUDGME.NT— StTBPLUSAfiE. 

A  reforenoe  in  a  notice  of  nppoal  from  a 
judgment  to  the  entry  of  the  judgment,  in  the 
'•judgment  docket,"  while  B.  &  C.  Oomp.  $ 
100,  requires  the  recording  of  judgments  in  the 
journal,  which  is,  b.v  section  58.'!,  a  book  in 
which  the  clork  must  enter  the  pnK'wdings  of 
the  court  in  term  time,  is  a  misdescription  of 
the  record  intended,  and  may  be  disregarded  as 
surpluNage  in  determining  the  sufficiency  of  the 
notice. 

[Ed.   Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  .\ppeal  and  Error,  §§  2145,  2149.] 

2.  SA^rE  —  Description    of    Pabtt  — Sofpi- 

CIENCT. 

A  defect  in  a  notice  of  appeal,  arising 
from  the  failure  to  state  that  the  person  named 
in  the  notice  as  appealing  is  the  dofentod  party 
in  the  action,  is  not  fatal,  identity  of  the  per- 
son being  established  unrler  B.  &  C.  Comp.  | 
788,  snbd.  25,  from  the  identity  of  name. 

Ed.    Note. — For  cases   in   point,   see   vol.   2, 
Cent  Dig.  Appeal  and  Error,  {  2142.] 
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3.  Sake— Requisites  of  Notice. 

A  notice  of  appeal  from  a  judgment  con- 
taining the  name  or  the  court  and  the  parties, 
and  reciting  that  the  defeated  party  appeals 
from  a  judgment  rendered  and  "entered  of 
record  in  the  above-entitled  court,  •  •  * 
wherein  and  whereby  it  was  ordered  and  ad- 
judged substantially  as  follows,"  followed  by  the 
judgment  appealed  from,  is  suiTicient  under  B. 
&  C.  CJomp.  §  .549,  providing  that  a  notice  of 
appeal  shall  be  sufficient  if  it  contains  the 
title  of  the  cause,  the  name  of  the  parties,  and 
notifies  the  adverse  party  that  an  appeal  is 
taken  from  the  judgment,  though  the  omission 
from  the  notice  of  the  words  '"and  cause"  aftet 
the  phrase  "in  the  above-entitled  court,"  creates 
a  doubt  as  to  whether  the  judgment  complained 
of  was  rendered  in  the  case  at  bar,  and  though 
the  word  "substantially"  qualifying  the  words 
"ordered  and  adjudged"  malics  uncertain  what 
purports  to  be  the  judgment  attempted  to  be 
reviewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {§  2140,  2142, 
2140,  2140.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; George  H.  Burnett,  Judge. 

Action  by  George  Summers  against  T.  T. 
Geer  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  On  motion  to 
dismiss  appeal.     Denieu. 

George  G.  Biugbam  and  Jolin  TV.  Reynolds, 
for  tbe  motion.    M.  E.  Pogue,  opposed. 


PBIR  CURIAM.  This  Is  a  motion  to  dis- 
miss an  appenl.  The  notice  of  appeal,  by 
referring  to  the  first  page  of  the  transcript 
for  tbe  title  and  names  of  the  parties,  is  as 
follows:  "In  the  Circuit  Court  of  the  state 
of  Oregon  for  the  County  of  Marion.  De- 
partment No.  1.  George  Summers,  Plaintiff, 
V.  T.  T.  Geer.  I*  B.  Geer,  and  W.  H.  Odell, 
Defendants.  To  T.  T.  Geer  and  to  George 
G.  Blngbam,  Tour  Attorney  of  Record,  and  to' 
L.  B.  Geer  and  to  George  G.  Bingham,  Your 
Attorney,  and  to  W.  H.  Odell  and  to  A.  O. 
Condi  t  and  John  W.  Reynolds,  Your  Attor- 
neys of  Record,  in  the  Above-Entitled  Action: 
You  and  each  of  yon  are  liereby  notified,  and 
you  will  hereby  please  take  notice  that  the 
plaintiff,  George  Summers,  hereby  appeals 
to  the  Supreme  Court  of  the  state  of  Oregon, 
from  that  certain  judgment  made,  rendered, 
and  entered  of  record  in  the  above-entitled 
court  on  the  lOth  day  of  July,  1905,  at  page 
40.'},  of  Book  24,  Judgment  Docket  for  Marlon 
county.  Or.,  wherein  and  whereby  it  was 
ordered  and  adjudged  substantially  as  fol- 
lows: 'Now-  on  this  10th  day  of  July,  1005, 
this  cause  coniiug  on  to  be  heard,  plaintiff 
api>earing  by  M.  E.  Pogue,  bis  attorney,  and 
the  defendant  T.  T.  Geer  appearing  by 
George  6.  Bingham,  his  attorney,  and  the 
defendant  L.  B.  Geer  appearing  by  George 
G.  Bingham,  his  attorney,  and  the  defendant 
W.  H.  Odell  appearing  by  A.  O.  Condlt  and 
John  W.  Reynolds,  his  attorneys,  and  now 
at  this  time  the  plaintiff,  by  M.  E.  Pogue, 


bis  attorney,  announcing  to  the  court  that  be 
did  not  desire  to  file  a  second  amended  com- 
plaint, and  that  he  was  satisfied  with  and 
could  stand  on  his  first  amended  complaint, 
and  the  defendants  by  their  attorneys  now 
move  the  court  for  a  judgment  of  dismissal 
for  the  failure  on  the  part  of  plaintiff  to 
file  a  second  amended  complaint,  and  it  ap- 
pearing to  the  court  that  the  defendants' 
motion  should  be  allowed.  It  is  therefore 
ordered  and  adjudged  that  plalntlfTs  action 
be,  and  the  same  is,  hereby  dismissed,  and  that 
the  defendants  each  recover  of  and  from  the 
plaintiff  their  costs  and  disbursements  here- 
in expended  and  taxed  and  allowed  at  $46.00' 
—and  from  the  whole  and  every  part  of  said 
judgment.  M.  E.  Pogue,  Attorney  for  Plain- 
tiff." When  the  notice  of  appeal  is  not  given 
in  open  court,  its  adequacy  is  tested  by  the 
following  rule:  "Such  notice  shall  be  suf- 
ficient if  it  contains  tbe  title  of  the  cause, 
tbe  names  of  the  parties,  and  notifies  tbe 
adverse  party  or  his  attorney  that  an  appeal 
is  taken  to  the  Supreme  or  circuit  court,  as 
the  case  may  be,  from  the  judgment,  order,  or 
decree,  or  some  specified  part  thereof."  B.  & 
C.  Corap.  §  549.  As  all  Judgments  of  the 
circuit  court  are  required  to  be  recorded  in 
the  journal  (Id.  {  196),  which  is  a  book  in 
which  the  clerk  must  enter  the  proceedings 
of  tbe  court  in  term  time  (Id.  8  583),  the 
reference  In  the  notice  of  appeal  to  tbe  entry 
of  the  Judgment  In  the  "Judgment  Docket" 
is  probably  a  misdescription  of  the  record 
Intended  and  all  allusion  to  it  may  be  dis- 
regarded as  siu-plusage.  It  is  not  stated  that 
the  George  Summers  mentioned  in  the  notlt>e 
of  appeal  is  the  plaintiff  in  this  action.  This 
defect  is  not  fatal  for  certainty  to  a  common 
intent  in  general  (5  Am.  &  Eng.  Enc.  Law, 
[2d  Ed.]  799)  is  tbe  degree  of  indubitableness 
required  which  permits  invoking  the  pre- 
sumption, that  tbe  Identltly  of  a  person  may 
be  established  from  the  Identity  of  name. 
B.  &  C.  Comp.  {  7S8,  subd.  25. 

Tbe  omission  from  tbe  notice  of  tbe  words 
"and  cause"  after  tbe  phrase  "In  the  above- 
entitled  court"  creates  a  donbt  as  to  whether 
the  Judgment  complained  of  was  rendered 
in  the  esse  at  bar.  So,  too,  the  word  "sub- 
Htnntially,"  used  to  qualify  the  verbs  "or- 
dered" and  "adjudged,"  makes  uncertain 
what  pnriK>rts  to  be  tbe  Judgment  attempted 
to  be  reviewed,  although  the  language  em- 
ployed is  designated  by  quotation  marks. 
"The  punctuation  of  an  instrument,"  says 
Mr.  Tiffany  (17  Am.  &  Eng.  Enc.  Iaw  [2d 
Ed.]  20,  "may  be  considered  when  the  mean- 
ing is  doubtful."  By  rejecting  the  repugnant 
words  mentioned  and  applying  the  rules  of 
construction  specified,  the  notice  of  appeal 
assailed  cames  within  the  very  liberal  provi- 
sions of  the  statute  regulating  its  sufficiency. 

The  motion  should  therefore  be  denied, 
and  it  is  so  ordered. 
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CATLIN  et  aL  v.  JONES.' 


(Saprem*  Court  of  Orecon.   iSaj  29,   1006.) 

1.  SaUEB— COMRBDOnon  or  GOHTBACT  — Db- 

FENUEKT    STIPUI.ATIOHS. 

Where  a  contract  requires  one  party  to 
■ell  the  other  certain  property  at  a  specifled 
price,  the  paTment  of  the  price  and  delivery 
are  concurrent  acta,  which  ar»  to  b«  performed 
at  the  same  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43* 
Cent.  Dig.  Sales,  Sf  180,  230.] 

2.  Same— Delivebt— Excuses  roB  DETAtn,T— 
Defadlt  o»  Bttteb. 

Where,  by  a  contract  of  sale,  payment  and 
delivery  are  concart«nt  acta,  the  purchaser  can- 
not recover  damages  for  a  failure  to  deliver, 
unless  he  was  ready  and  willing  to  perform, 
by  accepting  and  paying  at  the  tune  and  place 
appointed. 

[Ed.  Note. — ^For  cases  in  point,  sea  vol.  49; 
Cent.  Dig.  Sales.  U  1156,  1157.] 

3.  Same— Payment  or  Pbiob— Tendbb. 

Wliere  the  purchaser,  in  a  contract  of 
sale  whereby  paymrnt  and  delivery  were  con- 
current acta,  was  ready  to  perform  at  the  ap- 
pointed time  and  place,  but  the  seller  did  not 
deliver,  the  purchaser's  right  of  action  for  the 
breach  was  complete  without  tender  or  demand. 
[M.  Note. — For  casps  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  |{  1156,  11S7.] 

4.  PLBAOINO— DEKBCTB— CUBB  BT  SCBSEQUEITT 
PiXADINOS. 

In  an  action  by  the  parcliaaer,  in  a  oon< 
tract  of  sale  whereby  payment  and  oeliTery  are 
coDPurrent  nets,  for  damages  because  of  de- 
fendant's failure  to  deliver,  though  th«  com- 
plaint failed  to  allege  plaintiFs  readiness  and 
willingness  to  perform,  defendant  having  by  his 
answer  set  op  nonperformance  by  plaintiff,  and 
plaintiff  baring  taken  issue  upon  the  averment, 
the  defect  in  ue  complaint  was  cared. 

t.  SAI.R8— DXUVEBT— Tn«. 

Wliere  a  contract  for  the  sale  of  hop* 
required  delivery  to  be  made  on  a  certain  day, 
it  was  incnmt>ent  on  the  seller  to  make  delivery 
aeaaonably  during  that  day,  so  that  the  pur- 
cbaaer  might  have  an  opportunity  to  inspect 
the  tiops  by  daylight. 

(Ed.  Note. — For  ca-ses  In  point,  see  voL  43, 
Cent  Dig.  Sales,  {§  403,  404.] 

6L  Sajtb— StTrriCTENCT  or  Delivebt. 

Where  a  contract  for  the  sale  of  hops 
required  them  to  t>e  delivered  on  a  certain  day 
at  a  certain  place,  the  mere  transportation 
of  the  bops  to  that  place  was  not  a  sufficient 
delivery,  without  the  presence  of  the  seller  or 
'  iH  agent  to  make  delivery  and  receive  the 
purchase  price. 

[I2d.  Note. — For  cases  in  point,  as*  vol.  43, 
Cent.  Dig.  Sales,  H  371-3S0.] 

Appeal  from  Circuit  Court,  Marion  County; 
George  H.  Burnett,  Judge. 

Action  by  Russell  Catita  and  nnother 
against  S.  W.  Jones.  Prom  a  jndpmeut  in 
favor  of  defendant,  plaintiffs  appeal.  Re- 
vened,  and  new  trial  ordered. 

This  Is  an  action  to  recover  damages  for 
the  breach  of  a  contract  to  sell  asd  deliver 
bops.  The  complaint  alleges  that  on  July  15, 
1904,  the  parties  to  this  action  entered  into  a 
written  contract  by  the  terms  of  which  the 
defendant  ogreed  to  sell  for  14%  cents  a 
pound  and  deliver  to  the  plaintiffs  at  Brooks 
station,  on  board  oars  free  of  all  expanse, 
from  13,000  to  15,000  pounds  of  hops,  to  be 

'Bebearinc  denied  June  26,  UOS. 


I  grown  during  that  seawn  In  certain  specUlea 
yards,  and  to  be  of  the  first  average  quality 
for  the  year  and  section,  and  to  tie  put  up  in 
new  baling  cloth,  delivery,  and  acceptance  to 
be  made  between  the  Ist  and  lOtb  of  October. 
1904;  that  the  defendant  bad  of  the  hops 
mentioned  In  the  contract  15,000  pounds  or 
thereabouts,  produced  upon  tlie  premises 
described  and  of  the  kind  and  quality  men- 
tioned ;  that  on  the  10th  of  October,  1904,  the 
plaintiffs  sent  their  agent  to  defendant  to 
ascertain  whether  be  was  ready  to  deliver  the 
hops,  but  they  were  not  all  then  baled  or  In  a 
deliverable  condition,  and  on  the  17Ui  of 
October,  the  bops  being  baled  and  ready  for 
delivery,  the  plaintiffs  tendered  tbe  purchase 
price  thereof,  and  demanded  a  delivery,  but 
defendant  refused  to  accept  the  money  or  de- 
liver the  hops  to  the  plaintiffs'  damage  in  tbe 
sum  of  $2,025.  The  answer  admits  the  con- 
tract as  alleged,  avers  that  tbe  bops  therein 
stipulated  to  be  sold  by  the  defendant 
amounted  to  14,086  pounds,  and  fur  an  affirm- 
ative defense  alleges  that  prior  to  October  1, 
1904,  the  plaintiffs  sold,  assigned,  and  trans- 
ferred all  their  interest  in  tbe  contract  In 
question  to  T.  Rosenwald  &  Co.,  who  have 
ever  since  been  tbe  owners  and  holders  there- 
of;  that  on  October  10,  1904,  the  defendant 
bad  at  Brooks  station  tbe  hops  mentioned  In 
the  complaint,  ready  for  delivery,  but  that 
neither  Rosenwald  nor  any  one  on  his  behalf 
was  there  ready  and  willing  to  accept  or  pay 
for  them ;  that  on  the  day  named  defendant 
was  ready  and  willing  to  deliver  the  hops  as 
called  for  by  the  contract  to  the  legal  owner 
and  holder  of  such  contract,  but  tbat  there 
was  no  one  at  Brooks  to  receive  the  bops  or 
pay  for  the  same  on  the  part  of  any  person 
whatsoever.  Tbe  reply  denies  tbe  material 
allegations  of  the  answer  and  affirmatively 
alleges  that  during  the  year  1004,  Rosenwald 
was  a  customer  of  tbe  plaintiffs  and  they  bad 
agreed  to  sell  and  deliver  to  him  in  October 
of  that  year  a  large  quantity  of  bops;  tbat 
for  tbe  purpose  of  fulfilling  tbelr  contract 
with  blm.  they  entered  into  the  agreement 
with  the  defendant  set  out  In  the  complaint 
and  attempted  to  assign  the  same  to  Rosen- 
wald, but  when  he  learned  that  defendant  re- 
fused to  deliver  the  hops  he  declined  to  ac- 
cept tbe  assignment  and  insisted  tbat  plain- 
tiffs comply  with  their  agreement,  which  they 
were  compelled  to  and  did  do  at  great  loss 
and  d.nuiage  to  them.  Upon  the  issues  thus 
Joined  tbe  case  was  tried  to  a  jury.  It  wos 
odmlttnl  that  the  bops  In  question  amounted 
to  09  b.iles  and  weighed  14,086  pounds.  Tbe 
evidence  for  the  plaintiffs  tended  to  show 
tlint  on  October  10,  1904,  they  sent  their 
a!;ent,  Earl  Race,  to  defendant's  residence 
near  Brooks  to  ascertain  if  the  bops  were 
then  in  a  deliverable  condition,  and  to  re- 
ceive them  if  defendant  was  ready  to  deliver; 
that  Race  arrived  at  defendant's  place  some 
time  after  noon  and  told  the  defendant  tbat 
plaintiffs  were  anxious  to  receive  the  hops, 
and  Inquired  when  be  would  be  ready  to  de- 
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liver  and  he  replied  "at  most  any  time";  tbat 
defendant  gave  Race  a  written  order  permitt- 
ing him  to  take  samples  from  the  bales  of 
hops  which  were  then  In  the  warehouse  at 
the  station  at  Brooks ;  that  Race  went  from 
defendant's  residence  to  Brooks,  took  sam- 
ples from  the  hops  then  in  the  warehouse, 
and  remained  there  until  about  4:30  o'clock 
in  the  afternoon  or  thereabouts ;  that  at  that 
ttme  there  were  only  40-odd  bales  In  the 
warehouse.  The  defendant,  as  a  witness  in 
his  own  behalf,  testified  that  he  told  Race 
that  he  was  then  ready  to  deliver  the  hops  to 
the  plaintiffs ;  tbat  40-odd  bales  were  in  the 
warehouse  at  Brooks  station  on  the  morning 
of  the  10th  of  October,  and  had  been  for  some 
time  previous;  that  afterward  and  on  that 
day  he  caused  29  or  30  bales  more  to  be  haul- 
ed by  his  workmen  to  the  warehouse,  and 
placed  with  the  other  hops :  that  he  himself 
was  at  the  warehouse  in  the  forenoon  but  did 
not  return  again  that  day,  and  the  bill  of  ex- 
ceptions recites  that  there  was  no  evidence 
"tending  to  show  that  defendant  or  any  per- 
son authorized  by  him  was  at  the  place  when 
the  hops  were  stored  for  the  purpose  of  de- 
livering the  same  to  plaintiffs."  There  was 
testimony  tending  to  show  tbat  all  the  hops 
were  baled,  and  in  deliverable  condition  on 
October  17th  and  were  worth  from  30  to  31 
cents  a  pound;  and  that  on  that  day  the 
plaintiffs  demanded  the  delivery  thereof,  and 
tendered  to  the  defendant  the  purchase  price, 
but  that  defendant  refused  to  accept  the 
money  or  make  the  delivery.  The  plaintiffs 
requested  the  court  to  Instruct  the  Jury  that, 
"If  the  defendant  did  not  have  the  hops  at 
Brooks  in  time  for  the  plaintiffs  to  Inspect 
and  receive  them  by  daylight,  but  that  he  got 
them  there  so  late  that  plaintlETs  would  have 
had  to  inspect  and  receive  them  after  dark 
or  at  a  time  so  late  in  the  day  that  it  was  not 
possible  to  carefully  Inspect  and  receive  them 
by  the  aid  of  daylight,  then  the  defendant  did 
not  comply  with  that  part  of  the  contract 
which  require<l  him  to  have  the  hops  at 
Brooks  by  the  10th  day  of  October,  1904,  and 
his  defense  on  that  issue  cannot  avail  him." 
This  instruction  was  refused,  and  the  cause 
was  thereupon  submitted.  After  the  Jury 
had  been  out  for  a  time  they  returned  Into 
court  and  Inouired  whether  it  was  necessary 
for  the  defendant  to  be  at  the  warehouse  on 
October  10th,  after  the  last  load  of  hops  had 
been  hauled  in  order  to  make  a  complete  de- 
livery. To  this  Inquiry  the  court  replied : 
"I  will  say  to  you  that  the  question  presented 
Is  not  within  the  pleadings.  The  plaintiffs 
have  charged  in  their  complaint  that  the  hops 
wore  not  in  a  deliverable  condition,  and  that 
Is  the  only  ground  that  they  allege  as  excus- 
ing them  from  paying  or  offering  to  pay  the 
money  on  the  10th  and  thoy  must  recover  on 
tbat  ground  or  not  at  all.  The  question 
which  you  propound  has  nothing  to  do  with 
the  case  under  the  evidence  that  they  have 
offered."  The  verdict  was  for  the  defend- 
ant, and  plaintiffs  appeal. 


A  M.  Cannon,  for  appellants.  Geo.  G. 
Bingham  and  M.  L.  Pli>es,  for  respondent. 

BEAN,  O.  J.  (after  stating  the  facts).  By 
the  terms  of  the  contract  uiwn  which  plain- 
tiffs seek  to  recover,  the  payment  of  the 
purchase  price,  and  the  delivery  of  the  hops 
were  made  concurrent  acts,  to  be  jierformed 
at  the  same  time.  The  defendant  was  not 
bound  to  deliver  the  hops  until  they  were 
paid  for,  nor  were  plaintiffs  bound  to  pay  for 
them  until  delivered.  Payment  and  delivery 
were  to  be  performed  simultaneously. 
Beauchamp  v.  Archer,  58  Cal.  431.  41  Am. 
Rep.  266;  Meeker  v.  Johnson,  5  Wasli.  71S, 
32  Pac.  772,  34  Pac.  148.  But,  before  the 
plaintiff  can  recover  damages  for  a  breach 
of  the  contract,  be  must  show  more  than  the 
mere  default  of  the  defendant.  lie  must 
show  that  he  was  ready  and  willing  to  per- 
form his  part  of  the  contract  by  accepting 
and  paying  for  the  hops  at  the  time  and 
place  appointed.  The  hops  were  to  be  de- 
livered at  a  particular  place,  and  if  the 
plaintiffs  were  ready  at  the  apiwinted  time 
and  place  to  perform  their  part  of  the 
contract,  and  the  defendant  did  not  have  thcr 
hops  there  ready  for  delivery,  the  right 
of  action  for  a  breach  of  the  contract  was 
complete  without  a  tender  of  the  purchase 
price  or  a  demand  for  the  hops.  Coonley  v. 
Anderson,  1  Hill  (N.  Y.)  519 ;  Nels  v.  Yocum 
(0.  C.)  16  Fed.  168.  But  If  the  defendant, 
as  he  alleges,  had  the  bops  ready  for  de- 
livery at  the  time  and  place  specified  in 
the  contract,  the  plaintiffs  must  show  an  offer 
then  to  receive  and  pay  for  them  before  they 
can  maintain  an  action  for  nondelivery. 

Now,  it  Is  not  directly  aveiTed  in  the 
complaint  that  plaintiffs  were  ready  and  will- 
ing at  the  time  and  place  specified  to  perform 
the  contract  on  their  part,  but  this  omission 
is  cured  by  the  allegation  of  the  answer  that  de- 
fendant bad  the  hops  at  Brooks  station  ready 
for  delivery  at  a  time  stipulated,  but  that  there 
was  no  one  present  to  receive  and  pay  for 
them.  This  averment  of  the  answer  Is  de- 
nied by  the  reply,  and  an  issue  thus  made  on 
the  plaintiffs'  readiness  and  willingness  to 
perform  the  contract  on  their  part.  Conse- 
quently the  defect  in  the  complaint  is  cured 
by  the  answer.  Turner  v.  Corbett,  9  Or.  70 : 
Chesapeake  &  Ohio  R.  Co.  v.  Thienian.  96 
Ky.  507,  29  S.  W.  357;  Schenck  v.  Hartford 
Fire  Ins.  Co..  71  Cal.  28,  11  Pac.  807: 
Beckniann  v.  Phoenix  Ins.  Co.,  49  Mo.  App. 
604.  In  an  action  of  this  kind,  readiness  and 
willingness  to  perform  by  the  plaintiff,  must 
be  alleged  In  the  complaint,  or  else  it  will  be 
had  on  demurrer,  but  where  such  alleBatlou 
Is  omitted  and  the  defendant  in  his  answer 
by  way  of  defense  sets  up  nonperformance 
by  the  plaintiff  of  the  terms  of  the  contract, 
and  the  plaintiff  takes  issue  upon  sucii 
averment,  the  defect  in  the  complaint  is 
helped  out  or  aided  by  the  subsequent  plead- 
ing.   This  rule  is  well  illustrated  in  Beckmanu 
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T.  Phoenix  Ina  Co.,  snpra.  That  was  an 
action  on  a  policy  of  fire  Insurance,  and  the 
coniplalut  failed  to  allege  that  the  plaintiff 
compiled  with  certain  conditions  precedent 
to  his  right  of  action.  The  court  said  the 
couiplalut  would  have  been  vulnerable  to  a 
demurrer,  but  that  the  defendant  having  by 
way  of  defense  set  up  the  nonperformance 
of  the  conditions  precedent  on  the  part  of 
the  plaintiff,  and  plaintiff  having  taken  issue 
by  reply,  the  defect  was  cured.  The  same 
I)rinciple  Is  applied  In  other  cases  cited. 

The  questions  for  determination,  there- 
fore, under  the  pleadings,  were  (1)  whether 
the  plaintiffs  were  ready  and  willing  at  the 
time  and  place  stipulated  to  perform  the 
contract  on  their  part  by  accepting  and 
paying  for  the  hops,  and  If  so  (2)  whether 
the  defendant  was  ready  and  able  at  that 
time  to  comply  with  the  contract  by  making 
the  delivery.  Upon  this  latter  point  the 
instruction  requested  by  the  plaintiffs  was, 
in  our  opinion,  correct  and  should  have  been 
given  and  the  Inquiry  of  the  Jury  should  have 
l)een  answered  In  the  aifirmatlve.  Where, 
nnder  the  terms  of  an  executory  contract  of 
sale,  the  delivery  of  bulky  articles,  such 
as  bops,  which  require  Inspection  and  exam- 
ination. Is  to  be  made  at  a  particular  place, 
tender  must  be  seasonably  made  so  that  the 
vendee,  who  is  bound  to  attend  for  the 
purpose  of  receiving  the  property,  may  have 
an  opportunity  to  examine  and  Insjiect  It  by 
daylight  to  ascertain  whether  It  complies 
with  the  contract  2  Mechem,  Sales,  | 
1137;  Cronlnger  ▼.  Crocker,  62  N.  Y.  151; 
Startup  V.  MacDonald,  m  E.  C.  L.  591.  The 
rule  upon  this  subject  Is  thus  admirably 
stated  l>y  Baron  Parke.  In  Startup  v.  Mac- 
Donald,  supra,  "A  party  who  Is,  by  con- 
tract, to  pay  money,  or  to  do  a  thing  transi- 
tory, to  another,  anywhere,  on  a  certain  day, 
has  the  whole  of  the  day,  and  If  on  one 
of  several  days,  the  whole  of  the  days,  for 
the  performance  of  his  part  of  the  contract; 
and  until  the  whole  day,  or  the  whole  of  the 
last  day,  has  expired,  no  action  will  He 
against  him  for  the  breach  of  such  contract. 
Jn  such  a  ease  the  party  bound  must  And 
the  other,  at  his  peril,  and  within  the  time 
limited.  If  the  other  be  within  the  four  seas ; 
and  he  must  do  all  that,  without  the  con- 
currence of  the  other,  he  can  do,  to  make 
the  payment,  or  perform  the  act.  and  that, 
at  a  convenient  time  before  midnight,  such 
time  varj-ing  according  to  the  qtiantuni  of  the 
payment,  or  nature  of  tlie  act  to  be  done. 
*  •  *  But  where  the  tlihig  to  be  done  Is 
to  be  iwrformed  at  a  certain  plnce,  on  or  be- 
fore a  certain  day,  to  anotlier  party  to 
a  contract,  there  the  tender  must  be  to  the 
other  party  at  that  place;  and  as  the  at- 
tendance of  the  other  Is  necessary  at  that 
plac-e  to  complete  the  act.  there  the  law. 
though  It  requires  that  other  to  be  present. 
Is  not  so  unreasonable  as  to  require  hini  to 
be  present   for   the  whole  day   where  the 


thing  Is  to  be  done  on  one  day,  or  for  the 
whole  scries  of  days  where  It  to  to  done  on 
or  before  a  day  certain;  and,  therefore.  It 
fixes  a  particular  part  of  the  day  for  his 
presence;  and  It  Is  enough  If  he  be  at  the 
place  at  such  a  convenient  time  before  sun- 
set on  the  last  day  as  that  the  act  may  be 
completed  by  daylight;  and  if  the  party 
bound  tender  to  the  party  there,  if  present, 
or,  If  absent,  be  ready  at  the  place  to  per- 
form the  act  within  a  convenient  time  be- 
fore sunset  for  Its  completion,  It  is  suffi- 
cient." If,  therefore,  the  defendant  did  not 
have  the  hops  at  Brooks  in  time  for  the  plain- 
tiffs to  inspect  them  by  daylight  on  the  day 
stipulated  for  the  delivery,  be  did  not  com- 
ply with  his  contract  and  bis  act  Is  no  de- 
fense in  this  case,  if  In  fact  the  plaintiffs 
have  themselves  complied  with  the  contract 
so  as  to  entitle  them  to  sue  the  defendant 
for  nondelivery.  Nor  would  the  mere  trans- 
portation of  the  bops  to  Brooks  station  be  a 
defense  If  the  plaintiffs  were  there  ready 
and  willing  to  accept  them,  unless  the  de- 
fendant or  some  one  representing  him  was 
present  to  make  the  delivery  and  to  receive 
the  purchase  price.  If  both  parties  bad  been 
present  at  the  time  and  place  agreed  upon 
and  able  to  perform  their  respective  under- 
takings, neither  could  have  put  the  other  In 
default  without  offering  to  perform  on  his 
part.  Davis  v.  Adams,  18  Ala.  2C4.  It  wa.s, 
therefore.  Incumbent  on  the  plaintiffs,  if  they 
were  ready  and  willing  to  perform  the  con- 
tract and  the  defendant  was  likewise  ready, 
to  offer  to  perform  before  they  could  main- 
tain an  action  for  a  breach,  but  they  were  not 
bound,  as  Judge  Deady  says  In  Xeis  v. 
Yocum,  supra,  "to  go  out  into  the  highways 
and  elsewhere  to  find  the  seller"  to  make 
such  offer.  It  was  the  duty  of  the  defendant. 
If  he  desired  to  perform  bis  contract,  to  be 
present  at  the  time,  and  place  of  performance 
either  In  person  or  by  agent  so  that  he 
could  have  delivered  the  Jiiops,  and  received 
the  pay  therefor. 
Judgment  reversed,  and  new  trial  ordered. 


HENRY  JENNING  &  SONS  v.  MILLER. 
(Supreme   Court   of    Oregon.    May   20.    1906.) 

Specific    Perfobmance   —   Costbacts    fob 

Leasr— Pabt  Performance. 

Where  plaintiff,  who  had  been  occupying 
a  building  an  tenant,  presumed  that  on  the 
termination  of  his  lease  he  would  be  compelled 
to  vacate,  and  hence  secured  nn  option  on 
another  building,  and  sutiseciu.  itly  lie  con- 
tracted orally  with  the  landlurd  of  the  building 
which  he  occupied  for  a  lease  for  a  (jreater 
term  than  one  year,  he  could  not  maintain  a 
suit  for  specific  performance  on  the  Rround  that 
part  performance  had  taken  the  lease  out  of 
the  statute  of  frauds,  as  plainfiff's  possession 
was  a  mere  uninterrupted  coiitintmtion  of  a 
former  possession,  and  the  abandonment  of 
plaintiff's  option  was  not  in  pursuance  of  any 
contract  with  the  landlord. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,  f  129.] 
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Appeal  from  Circuit  Court,  Multnomah 
County;    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Henry  Jeunlng  &  Sons,  a  corpo- 
ration, against  Ernest  Miller.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

This  Is  a  suit  to  enjoin  an  action  of  forci- 
ble entry  and  detainer  and  for  the  specific 
performance  of  a  parol  contract  for  the  leas- 
ing of  real  property.  The  plalntifC  Is  a  cor- 
poration engaged  in  the  furniture  and  carpet 
basiuess  In  the  city  of  Portland  with  an  in- 
vestment of  about  $75,000.  Its  furniture  and 
carpet  departments  are  separate,  but  under 
the  same  general  management,  and  It  Is 
therefore  important  that  they  should  be  as 
accessible  to  one  another  as  possible.  For 
some  time  prior  to  February,  1904,  the 
plaintiff  occupied  two  stores  at  the  northeast 
corner  of  First  and  Yamhill  streets,  known 
as  Nos.  174  and  172.  The  former  was  used 
for  the  furniture  department,  and  the  latter 
for  the  carpet  department,  and  there  was  an 
opening  or  passageway  between  them.  The 
plaintiff  liad  a  lease  for  three  years  on  No. 
174,  but  was  a  tenant  from  month  to  month 
of  No.  172,  paying  therefor  a  rental  of  $80  a 
month.  In  January,  1904,  It  learned  that  No. 
172  was  about  to  be  sold,  and  that  It  would 
probably  hare  to  vacate  and  move  Its  carpet 
business  elsewhere.  Its  officers  thereupon 
began  looking  aljout  for  a  suitable  building 
near  and  convenient  to  its  furniture  depart- 
ment Into  which  It  could  move  Its  oan)et8 
and  curtains.  The  most  desirable  vacant 
building  for  that  punmse  was  across  the 
street,  and  they  entered  Into  negotiations 
with  tile  agent  or  owner  for  a  lease  thereof, 
and  had  practically  agreed  uix)n  Its  terms, 
although  no  definite  or  binding  contract  had 
been  entered  Into,  when  the  defendant  be- 
came tlie  purchaser  of  Xo.  172.  Negotia- 
tions were  thereupon  had  between  the  plain- 
tiff and  the  defendant  for  the  leasing  by  the 
)>laiiitiff  of  the  premises  purcliased  by  the 
defendant,  and  such  negotiations  resulted  in 
wnnp  sort  of  an  agreement  by  which  the 
plaintiff  continued  to  occupy  tlie  promises, 
and  gave  up  and  surrendered,  with  the  de- 
fendant's knowletlge.  Its  option  on,  or  con- 
tract for,  the  other  building.  The  parties 
disagree  as  to  the  terms  of  the  leasing.  Tlie 
plaintiff  alleges  and  gives  testimony  tending 
to  sliow  that  it  was  understood  and  agreed 
tliat  the  lease  should  be  for  three  years  at 
the  same  rental  It  had  been  paying  the  for- 
mer owner,  and  that,  relying  upon  such  con- 
tract and  agreement.  It  continued  to  occupy 
tlie  building  and  abandoned  its  efforts  to 
Kfciire  another  location,  and  gave  up  Its 
ojitlon  or  contract  on  the  room  across  the 
street.  The  defendant,  however,  denies  the 
contract  as  set  up  by  the  plaintiff  and  says 
that  the  understanding  was  that  the  lease 
should  only  extend  to  such  time  as  he  should 
ne<Ml  the  premises,  and  tliat  tliere  was  no 
agreement  as  to  the  amount  of  the  rent    The 


plaintiff  continued  in  possession  paying  $80 
a  month  rent,  which  was  accepted  by  the  de- 
fendant, until  December  31,  1904,  when  the 
defendant  commenced  an  action  of  forcible 
entry  and  detainer,  whereupon  plaintiff 
commenced  this  suit  to  enjoin  the  prosecu- 
tion of  such  action,  and  for  the  specific  per- 
formance of  the  oral  contract  of  leasing, 
alleging  that  it  was  then  Impossible  for  it  to 
secure  a  suitable  building  near  Its  furniture 
department  for  its  carr)et8  and  curtain.s,  and 
that  if  it  was  compelled  to  vacate  No.  172  It 
would  be  greatly  damaged.  Upon  the  trial 
the  suit  was  dismissed,  and  plaintiff  appeals. 

Thomas  G.  Greene,  for  appellant  John  F. 
Logan,  for  respondent 

BEAN,  C.  J.  (after  stating  the  facts).  That 
the  contract  sought  to  be  enforced  In  this 
snit.  assuming  It  to  be  as  plaintiff  has  allied, 
was  void  under  the  statute  of  frauds  because 
not  In  writing  Is  unquestioned.  R.  &  C.  C'oi)., 
i  797 ;  Pulse  v.  Hamer,  8  Or.  251 ;  White  v. 
Holland,  17  Or.  4,  3  Pac.  573;  Uoseublat  v. 
I'erklns.  18  Or.  156.  22  Pac.  508,  G  L.  R.  A. 
257.  But  the  plaintiff  contends  that  there 
has  been  such  a  part  performance  as  will 
take  it  out  of  the  statute.  The  acts  relied 
upon  for  this  purpose  are  tlie  ix>sseeslon  of 
the  leased  premises  by  the  plaintiff  and  the 
abandonment  by  it  of  the  attempt  to  secure 
another  storeroom,  and  esiiccially  Its  sur- 
render or  release  of  its  right  or  option  on  the 
room  across  the  street,  and  its  inability  to 
secure  another.  But  these  are  not  sufficient 
to  avoid  the  effect  of  the  statute. 

The  possession  by  the  plaintiff  was  a  mere 
uninterrupted  continuation  of  its  former 
IKissession  without  any  change  whatever, 
and  under  all  the  authorities  this  is  not 
enough.  The  rule  on  this  question  is  tlius 
enunciated  by  Mr.  Pomeroy,  who,  after  jiolnt- 
ing  out  that  if  the  possession  can  uaturallj- 
and  reasonably  be  accounted  for  uiion  some 
supposition  other  than  tliat  of  the  contract 
it  will  not  be  a  part  performance,  says: 
"This  rule  has  its  most  frequent  application 
to  cases  in  which  the  iiossession  is  not  a  new 
fact  but  is  the  uninterrupted  continuation 
of  a  former  condition.  It  results  as  a  neces- 
sary corollary  from  the  rule  itself  that  such 
a  poessesslon — one,  that  is,  which  merely  pro- 
longs a  pre-existing  situation  of  the  i>arty  in 
reference  to  the  land — cannot  alone  be  a  part 
performance  of  an  intervening  contract 
since  it  will  be  accounted  for  by  the  prior 
condition  as  naturally  as  by  the  new  agree- 
ment If,  tlierefore,  a  verl>al  agreement  is 
made  by  a  lessor  with  his  tenant  either  dur- 
ing the  tenancy  or  after  its  termination,  to 
grant  another  lease  in  place  of  tlie  existing 
one,  or  to  renew  the  lease  after  the  expira- 
tion of  the  prior  one,  or  to  sell  and  convey 
the  land  Itself,  the  jiossesslon  of  the  tenant 
continued  as  under  the  former  holding  can- 
not of  itself  lie  a  part  performance  of  the 
agreement.    If  the  original  tenancy  has  not 
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expired,  the  possession  mnst,  of  course,  be 
referred  to  that;  If  It  has  expired,  the  pos- 
session will  more  naturally  he  accounted 
for  by  the  tenant's  holding  over  than  by  a 
new  contract  As  has  already  been  shown, 
such  possession  does  not  raise  a  presump- 
tion as  to  the  Intent  of  the  possessor,  as  Is  the 
case  where  he  Is  an  entire  stranger  to  the 
estate;  It  must  be  accompanied  by  some 
further  act  on  the  part  of  the  tenant  In  order 
to  stamp  Its  character  and  connect  It  with 
the  contract."  Pomeroy,  Sp.  Perf.  Contracts 
(2d  Ed.)  §  124.  The  same  doctrine  Is  laid 
down  by  the  text-writers  and  the  adjudged 
cases  gener.illy.  'Waterman,  Sp.  Perf.,  |  27-1 ; 
Brown,  Stat  Frauds,  (oth  Ed.)  $  470 ;  Wood 
V.  Thornly,  ."JS  111.  470;  Koch  v.  National 
Union  Building  Ass'n,  137  111.  497,  27  N.  E. 
.".30 ;  Swales  v.  Jackson,  120  Ind.  282,  20  N. 
E.  02;  Mahana  v.  Blunt  20  Iowa,  142; 
Rosenthal  v.  Freeburger,  20  Md.  80;  Spald- 
ing V.  Conzelman,  30  Mo.  177;  Emmel  v. 
Hayes.  102  Mo.  180,  14  S.  W.  200,  11  L.  R.  A. 
323,  22  Am.  St  Rep.  709;  Bigler  v.  Baker, 
40  Neb.  32.'>,  38  N.  W.  1020,  24  L.  R.  A.  355 ; 
Johnston  v.  Glancy,  4  Blackf.  (Ind.)  93,  28 
Am.  Dec.  4.5. 

The  abaudunmeut  and  giving  up  by  the 
plaintiff  of  Its  option  or  right  to  the  store- 
room across  the  street  and  its  ceasing  Its 
efforts  to  secure  another  building  were  not  in 
pursuance  of,  or  in  execution  of,  any  contract 
with  tbe  defendant  although  it  may  have 
been  in  reliance  thereon.  It  was  no  part  of 
tbe  alleged  contract  of  leasing  that  the 
plaintiff  should  surrender  or  give  up  its 
option  on  the  other  storeroom  and  the  de- 
fendant made  no  contract  or  agreement  in 
reference  thereto.  An  act  of  part  perform- 
ance to  take  a  case  out  of  the  statute  of 
frauds  must  be  done  in  piu-suance  of,  or  in 
execution  of,  tbe  contract  alleged,  or  must 
obviously  be  related  to  or  connected  there- 
witta,  and  must  be  referable  solely  to  such 
contract.  A  mere  collateral  act  disconnected 
wltli  tbe  agreement  although  done  in  reli- 
ance thereon  and  although  prejudicial  to  tbe 
plaintiff,  known  to  the  defendant,  and  In- 
capable of  adequate  compensation  in  dam- 
ages, will  not  Bufflce.  Brown,  Stat  Frauds 
(oth  Ed.)  i  457.  "If,"  says  Mr.  Pomeroy,  "a 
plaintiff  should,  relying  upon  a  verbal  agree- 
ment, and  with  the  defendant's  knowledge, 
do  something  prejudicial  to  himself  in  a 
manner  and  to  an  extent  not  susceptible  of 
compensation  in  damage-s,  but  uucounected 
with  that  agreement  and  not  in  execution  of 
its  provisions,  this  would  fall  far  short  of 
being  the  part  performance  required  by  the 
rule.  In  order  to  admit  tbe  remedial  jurisdic- 
tion of  equity."  Pomeroy,  Sp.  Perf.  Con- 
tracts (2d  Ed.)  I  100.  This  principle  is  illus- 
trated by  the  case  of  Graves  v,  Goldthwait 
133  Mass.  208,  20  N.  E.  800,  10  L.  R.  A.  703. 
Tbe  plaintiff  and  her  sisters  were  tenants  in 
<.-oninion  of  real  estate.  The  plaintiff  made 
an  oral  agreement  with  them  by  which  she 
waa  to  pay  each  a  certain  sum,  and  they 


were  to  convey  to  her  their  right  and  title 
to  the  premises.  Five  of  the  sisters,  rely- 
ing upon  each  and  all  of  these  agreements, 
released  their  respective  Interests  In  the 
land  to  the  plaintiff,  and  the  stipulated  sums 
were  paid.  The  defendant  however,  refused 
to  carry  out  her  contract.  In  a  suit  against 
her  for  specific  performance  it  was  contend- 
ed by  the  plaintiff  that  she  bad  so  changed 
her  position  by  relying  upon  the  defendant'? 
promise  that  she  could  not  be  restored  to 
her  original  situation  and  that  tbe  Injury 
which  would  result  to  her  If  the  defendant 
failed  to  carrj'  out  her  conti-act  was  such  a 
fraud  as  enabled  her  to  Invoke  the  remedial 
jurisdiction  of  equity.  Tbe  court,  however, 
refused  to  specifically  perform  the  contract 
on  the  ground  that  the  purchase  of  tbe 
rights  of  the  other  sisters  even  In  reliance  on 
defendant's  promise  was  not  in  part  perform- 
ance of  the  contract  with  the  defendant  but 
was  purely  a  collateral  matter. 

So,  in  the  case  under  consideration,  tbe 
giving  up  by  the  plaintiff  of  Its  right  or 
option  on  tbe  other  storeroom  was  not  In 
performance  of,  or  In  pursuance  of,  any  con- 
tract with  tlie  defendant,  but  was  entirely  a 
collateral  matter,  and,  therefore,  not  suffi- 
cient to  take  the  case  out  of  tbe  statute  of 
frauds. 

Tbe  decree  is  aflirnied. 


AUSTIN  v.  VANDERBILT. 
(Supreme   Conrt   of   Oregon.    May   29,    1906.) 

1.  Trover  Ann  Coxversiow— Coxtplaint. 

The  complaint  in  an  action  for  con»ersion 
of  articles  allepinf;  that  plaintiff,  being  the 
owner  thereof,  delivere<l  them  to  defendant,  and 
thereafter  demanded  of  him  the  possession  there- 
of, and  that  he  refused  to  comply  with  the  de- 
mand, and  converted  the  property  to  big  own 
use,  is  sufficient  without  setting  out  the  con- 
tract with  respect  to  the  delivery  and  aver- 
ring wherein  it  was  violated. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trover  and  Conversion,  §|  197,  108.] 

2.  Same— CosvEBSiON  of  Pledge— Tendeb  or 
Debt  Secured. 

Where  a  pledge  is  sold  and  converted 
by  the  pledgee  so  that  he  cannot  return  it, 
the  pledgor  need  not,  liefore  bringing  action 
for  the  conversion,  tender  the  amount  of  the 
debt  secured  by  the  pledge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Pledges,  Si  115-117;  vol.  40,  Cent 
Dig.  Trover  and  Conversion,  §  149.] 

3.  Damages— Value  of  Pkopebty  Convebted 

— i"]viDENCn. 

Though  the  value  of  property  at  the  time 
of  its  conversion  is  tbe  measure  of  damages, 
evidence  of  its  worth  a  reasonable  time  before 
and  after  its  conversion  is  admissible  to  show 
such  value. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1.5. 
Cent.  Dig.  Damages.  $  4(!2;  vol.  47,  Cent  Dig. 
Trover  and  Conversion,  §  231.] 

4.  Appbal— Bill  op  Exceptions. 

Admission  of  evidence,  in  an  action  for  th« 
conversion  of  diamonds,  of  the  value  of  "flaw- 
less" diamonds,  cannot  be  held  error,  the  bill 
of  exceptions  not  showing  that  the  converted 
diamonds  were  not  of  that  quality. 
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Appeal  from  Circuit  Court,  Multnomah 
County;  M.  C.  George,  Judge. 

Action  by  Aimee  Austin  against  Oscar 
Vanderbllt  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

This  is  an  action  by  Almee  Austin  against 
Oscar  Vanderbllt  to  recover  damages  for  an 
alleged  conversion  of  personal  property.  Tbe 
complaint  states  that,  October  30,  1902,  at 
Los  Angeles,  Cal.,  the  plaintiff  was  tbe 
owner  and  possessed  of  one  pair  of  6-carat 
solitaire  earrings,  pure  white,  of  the  value 
of  $900,  and  also  of  one  horseshoe  pin,  set 
with  11  diamonds,  of  the  value  of  $285,  which 
she  then  and  there  delivered  to  the  defendant; 
that  she  thereafter  demanded  of  him  posses- 
sion of  such  pro];>erty,  but  he  refused  to  com- 
ply therewith,  and  converted  It  to  his  own 
use,  to  her  damage  In  the  sum  of  $1,185.  A 
demurrer  to  tbe  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  having  been  overruled, 
an  answer  was  filed  denying  the  material 
allegations  of  the  complaint,  and  averring 
that  the  diamonds  were  delivered  to  tbe  de- 
fendant as  security  for  a  loan  of  $200;  that, 
plaintiff  having  failed  to  pay  any  part  of 
that  sum,  he  gave  her  a  written  notice,  July 
30,  1903,  that  in  30  days  be  would  sell  such 
property  to  the  highest  bidder;  that  pursuant 
to  such  notice  be  sold  the  diamonds  men- 
tioned for  $255,  wblcli  was  tbe  full  value 
thereof,  to  A.  McPhail  of  Chicago,  111.;  that 
defendant,  retaining  the  amount  of  his  debt, 
tendered  to  plaintiff  In  writing  $55,  which  she 
refused  to  accept,  whereupon  he  deposited 
that  sum  in  court  for  her.  Tbe  reply  denied 
the  allegations  of  new  matter  In  the  answer, 
and,  the  cause  being  tried,  the  jury  found 
for  tbe  plaintiff,  assessing  her  damage  at 
$726,  less  $200  loaned  to  her  by  tbe  defend- 
ant, and.  Judgment  having  been  rendered  on 
the  verdict  for  $526,  tbe  defendant  appeals. 

A.  King  Wilson,  for  appellant  A.  0.  Em- 
mons, for  respondent 

MOORE,  J.  (after  stating  tbe  facts).  It 
\a  contended  that  tbe  compliiiut  should  have 
alleged  the  substance  of  the  contract,  re- 
specting the  delivery  of  the  diamonds,  and  i 
averred  wherein  it  bad  been  violated  by 
the  defendant,  but  not  having  done  so,  tbe 
pleading  assailed  failed  to  state  tacts  suffi- 
cient to  constitute  a  cause  of  action,  which 
detect  was  not  waived  by  answering  over. 
In  Miller  v.  Hirscbberg,  27  Or.  522,  40  Pac. 
oOti,  it  was  held  that  an  ailegutiou  of  the 
facts  now  insisted  uiwn  was  unnecessary 
in  an  action  of  trover;  Mr.  Chief  Justic-e 
Bean  saying:  "The  material  averments  in 
an  action  of  this  character  are  ownership 
and  right  to  the  possession  In  plaintiff,  and 
that  the  defendant  wrongfully  tooli  and  eon- 
verted  the  property  in  question  to  his  own 
use,  or  that  being  lawfully  In  possession 
thereof,  he  so  converted  it"  The  conclusion 
thus  reached  is  amply  supported  by  the  ad- 
Judpwl  oa-ss  f21  Ency.  PI.  &  Pr.  1033), 
which  hold  that  it  is  sufficient,  in  an  action 


of  trover,  to  allege  in  the  complaint  the  «»• 
version,  as  a  fact,  without  stating  the  partic- 
ular acts  constituting  tbe  unauthorized  as- 
sumption and  exercise  of  the  right  of  ovmer- 
shlp  over  the  plaintiff's  goods  and  personal 
chattels  to  the  exclusion  of  his  dominion 
over  them.  Id.  1077.  Whether  It  Is  neces- 
sary to  the  maintenance  of  an  action  of 
this  character  to  allege  a  tender  of  the  sum 
loaned,  to  secure  the  payment  of  which  the 
property  was  pledged,  will  be  considered  In 
connection  with  tbe  contention  that  the  court 
erred  In  denying  a  motion  for  a  nonsuit  and 
also  in  refusing  to  instruct  tbe  jury  to  find 
for  tbe  defendant  An  examination  of  plain- 
tiff's pleadings  would  seem  to  suow  that  her 
theory  was  that  the  delivery  of  the  diamonds 
was  a  mere  naked  bailment;  but,  as  the  jury 
found  that  she  owed  the  defendant  $200, 
we  shall  adopt  his  hypothesis,  that  the  de- 
livery of  the  jewels  to  him  was  a  pledge  to 
secure  the  payment  of  that  sum. 

The  bill  of  exceptions  contains  the  follow- 
ing statement:  "There  was  no  evidence  in- 
troduced at  the  trial  of  any  demand  to  repay 
any  loan,  or  of  any  tender  of  any  money  by 
plaintiff  to  defendant"  So  that  a  considera- 
tion of  the  questions  of  averments  and  of  proof 
of  tender  become  Important  In  HalUday  t. 
Holgate,  L.  R.  3  Ex.  299,  one  Bentley  bor- 
rowed of  the  defendant  a  sum  of  money,  to 
secure  tbe  payment  of  which  he  deposited 
scrip  certificates  for  certain  shares  of  stock 
in  a  mining  company.  Bentley  became  a 
bankrupt  and  absconded,  whereupon  the  de- 
fendant, without  demand  or  notice,  sold  a 
part  of  the  certificates.  The  plaintiff,  as  the 
bankrupt's  assignee,  not  having  tendered  any 
of  the  debt,  brought  an  action  of  trover 
against  the  defendant,  to  recover  the  value 
of  the  shares  disposed  of,  and  It  was  held, 
affirming  the  decision  in  Donald  v.  Suckling, 
L.  R.  1  Q.  B.  5S5,  that,  assuming  the  sale  to 
be  wrongful,  as  the  immediate  right  to  the 
possession  of  the  shares  of  stock  was  not  by 
the  sale  revested  in  the  plaintiff,  he  could 
not  maintain  trover,  either  for  the  whole 
value  of  tbe  shares  or  for  nominal  damages, 
thereby  substantially  overruling  the  decision 
In  Johnson  ▼.  Stear,  15  C.  B.  (N.  S.)  33a 
In  Halllday  v.  Holgate,  supra,  Mr.  Jtistice 
Wllles,  speaking  for  the  C!ourt  of  EJxchequer 
Chamber;  in  discussing  tbe  question,  says: 
"It  is  true  the  pledgor  has  such  a  property 
in  the  article  pledged  as  be  can  convey  to  a 
third  person,  but  he  has  no  right  to  the  goods 
without  paying  off  the  debt,  and  until  tbe 
debt  Is  paid  off  the  pledgee  has  tbe  whole 
present  Interest  If  he  deals  with  it  In  a 
manner  other  than  is  allowed  by  law  for 
tbe  payment  of  his  debt,  then,  In  so  far  as 
by  disposing  of  tbe  reversionary  interest  of 
the  pledgor  he  causes  to  the  pledgor  any  dif- 
ficulty in  obtaining  possession  of  the  pledge 
on  payment  of  tbe  sum  due,  and  thereby  does 
him  any  real  damage,  be  commits  a  legal 
wrong  against  the  pledgor.  But  it  is  a  con- 
tradiction in  fact,  odA  would  b«  to  caU  • 
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tblng  that  which  It  Is  not,  to  say  that  the 
pledgee  consents  by  bis  act  to  revest  lo  the 
pledgor  tbe  Immediate  Interest  or  right  In 
the  pledge,  which  by  the  bargain  is  out  of 
the  pledgor  and  in  the  pledgee.  Therefore 
for  any  such  wrong  an  action  of  trover  or  of 
detinue,  each  of  which  assumes  an  immediate 
right  to  ixissessiou  in  the  plaintiff,  is  not 
uialntainable,  for  the  right  clearly  is  not  in 
the  plaintiff." 

The  doctrine  thus  announced  in  England 
prevails  In  some  of  tbe  states  of  tlie  Union. 
In  Cortelyou  v.  Lansing,  2  Caines,  Cas.  (X. 
T.)  200,  however,  a  different  rule  was  adopted 
where  it  was  held  that,  if  a  pledgee  sells  tbe 
pledge  before  application  Is  made  to  redeem 
it,  he  is  answerable  In  damages  for  the  value 
of  tbe  property  converted,  and  that  it  is  not 
necessary  in  such  case  to  make  an  actual  ten- 
der of  tbe  sum  due,  to  secure  tbe  payment  of 
which  tbe  property  was  delivered  to  tbe 
pledgee.  In  deciding  that  case  Mr.  Justice 
Kent,  assigning  a  reason  for  tbe  conclusion 
thus  reached,  observes:  "But  when  one 
party  has  Incapacitated  himself  to  perform 
bis  part  of  tbe  contract  there  is  no  need  of 
tbe  other  coming  forward  at  tbe  time  to  make 
a  tender,  or  to  show  himself  In  a  capacity  to 
pay.  because  it  would  be  a  nugatory  act 
which  the  law  will  never  require.  If  tlie  one 
party  discharges  tbe  other  from  a  perfor- 
mance, by  saying  he  will  not  perform  on  bis 
part  (and  voluntarily  and  notoriously  render- 
ing himself  unable  to  perform  bis  part  Is 
equivalent  to  such  discharge).  It  is  well  un- 
derstood that  It  is  not  necessary  for  tbe  other 
party  to  go  forward."  The  rule  established 
In  that  pioneer  case  is  tersely  stated  by  Mr. 
Milbum  as  follows:  "If  tbe  property  has 
been  converted  by  the  pledgee,  no  tender  of 
the  debt  secured  need  he  made  by  the  pledgor 
before  bringing  an  action  against  tbe  pledgee." 
22  Am.  A  E:ng.  Enc.  Law,  (2d  Ed.)  874. 
Judge  Story,  in  bis  work  on  Bailments  (8tb 
Ed.,  i  349),  in  speaking  of  the  recovery  of 
compensation  for  injury  sustained  by  reason 
of  the  conversion  of  a  pledge,  remarks: 
"But,  if  an  action  is  brought,  the  pledgee  may 
recoup  bis  debt  in  tbe  damages."  In  addition 
to  tbe  cases  cited  by  Mr.  Milbum,  as  sup- 
porting tbe  text  quoted,  see  the  following: 
Hallack  L.  &  M.  Co.  v.  Gray,  10  Ck>Io.  149,  34 
Pac  1000;  Wilson  v.  Little,  2  N.  T.  443,  51 
Am.  Dec.  307;  Bush  r.  First  Nat.  Bank,  71 
red.  102,  17  C.  C  A.  C27;  Waring  v.  Gas- 
kill.  !»  Ga.  731.  22  S.  E.  639;  Glldden  v. 
Mechanic's  Nnt  Bnnk  (Obio^  42  N.  E.  095, 
4.1  Lw  R.  A.  737;  Felge  v.  Burt,  118  Mich. 
243.  77  N,  W.  »28.  74  Am.  St  Rep.  390; 
Worit  V.  Bennett.  70  Pa.  484.  The  pledgee  Im- 
pliedly agrees  faithfully  to  hold  tbe  pledge 
until  the  conditions  have  been  performed  up- 
on tbe  faith  of  which  tbe  choses  In  action, 
troods,  or  personal  chattels  have  been  dellver- 
<>d  to  bim.  If.  in  violation  of  bis  trust  t>* 
nells  or  dlnposes  of  the  pledge,  thereby  put- 
ting It  out  of  bis  power  to  return  the  property, 
tt  vonid  be  useless  to  imijose  upon  tbe  pled- 


gor the  burden  of  tendering  to  the  pledgee  the 
payment  of  the  debt  or  the  performance  of 
the  duty  before  be  could  maintain  an  action 
against  the  pledgee  for  the  damages  sustain- 
ed by  reason  of  tbe  conversion,  when  it 
would  be  Impossible  for  the  latter  to  dls- 
cliarge  tbe  obligation  which  he  had  under- 
taken. When  a  pledgee,  by  his  overt  act,  vio- 
lates tbe  terms  of  bis  agreement  so  that  it 
cannot  be  specifically  enforced,  be  necessarily 
severs  the  fiduciary  relations  he  assumed 
towards  the  pledgor,  whose  remedy  against 
him  in  this  form  of  an  action  for  the  injury 
sustained,  though  treated  as  one  for  conver- 
sion, is  In  reality  founded  on  the  breach  of 
the  contract  Glldden  v.  Mechanic's  Nnt 
Bank,  supra.  Tbe  statement  that  tbe  rules 
of  law,  which  are  founded  in  reason,  do  not 
require  tbe  performance  of  vain  things,  has 
been  so  often  repeated  as  to  become  almost 
a  general  maxim.  Invoking  which  we  think 
there  was  no  necessity  to  allege  In  the  com- 
plaint or  to  prove  at  tbe  trial  a  tender  of  any 
sum  by  the  plaintiff  to  tbe  defendant  as  a 
condition  precedent  to  this  right  to  maintain 
this  action. 

A.  Feldenbeimer,  as  plaintiff's  witness,  tes- 
tified that  he  bad  bought  and  sold  diamonds 
for  several  years  and  kne^v  tbe  value  thereof, 
was  permitted,  over  objection  and  exception, 
to  state  tbe  highest  market  value  from  Oct- 
ober 30,  1902,  to  the  time  of  trial,  of  two 
pure  white  flawless  diamonds,  one  weighing 
a  trifle  less  and  the  other  a  little  more  than 
three  carats,  and  also  to  specify  the  rate  of 
Increase  In  tbe  value  of  such  Jewels  in  tbe  In- 
terim, and  It  Is  contended  by  defendant's 
counsel  that  an  error  was  committed  thereby. 
Tbe  value  of  property  at  tbe  time  of  Its  con- 
version Is  generally  tbe  measure  of  damages 
in  an  action  of  trover.  To  ascertain  that 
value,  however,  evidence  of  its  worth  a 
reasonable  time  prior  and  subsequent  to  the 
conversion  Is  admlssahle.  Douglass  v.  Kraft 
0  Gal.  5C2;  Hamer  v.  Hathaway,  33  Col.  117 ; 
Denton  v.  Smith,  CI  MIcb.  431,  28  N.  W.  160; 
Kendrick  v.  Beard.  90  Mich.  fi89,  61  N.  W. 
64.-):  Gauche  v.  Mllbratb.  94  Wis.  674,  69  N. 
W.  909.  We  think  no  error  was  committed  as 
alleged,  nor  In  permitting  the  witness  to  tes- 
tify concerning  the  value  of  "flawless"  dia- 
monds; for  the  bill  of  exceptions  does  not  dis- 
close that  the  jewels  which  plaintiff  delivered 
to  the  defendant  were  not  of  that  quality. 

These  considerations  necessitate  an  affirmr 
ance  of  the  Judgment,  whicb  Is  ordered. 


(34  Mont  31) 
STATE  ▼.  LU  SING. 
(Supreme  <3onrt  of  Montana.    March  19,  1906.) 

1.  InroKMATioN  —  FoBM  —  MissPBLLiso   or 

Words. 

Fen.  Co<ie.  i  1842,  declares  that  no  infor- 
mation Is  insufficient  by  reason  of  any  defect 
or  imperfection  in  matter  of  form  not  pre- 
Judicinl  to  a  substnntial^  right  of  the  deteniinnt 
on  its  merit!) :  nnd  section  2000  provides  that 
neither  a   departure   from   tbe    form   or   mod't 
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firescribed  by  the  Code  in  respect  to  any  plead- 
ng,  nor  any  error  or  mistake  thprein,  renders 
It  invalid  in  the  absence  of  prejudice.  Held, 
that  an  iDformation  cliarging  murder  in  the 
first  degree,  alleging  that  defendant  feloniously, 
willfully,  and  of  his  (defendant's)  "deliberatedly" 
premeditated  malice  aforethought  committed  the 
act  in  queRtion,  was  not  fatally  defective  be- 
cause of  the  mistake  in  spelling;  the  word  "delib- 
erately." 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §§  209- 
214.] 

2.  Same. 

Allegations  sufficient  for  a  common-law  in- 
dictment arc  sufficient  to  sustain  an  informa- 
tion for  murder  in  the  first  degree. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  8  209.] 

3.  Witnesses  —  CoMPETENcr  —  Ability    to 
Telz,  TirE  Natitre  of  an  Oath. 

Under  Code  Civ.  Proc.  |  .S161,  declaring 
that  all  persons,  without  exception,  otherwise 
than  as  sjiecified  in  the  succeeding  two  sec- 
tions, who,  having  organs  of  sense,  can  per- 
ceive, and,  perceiving,  can  make  known  their 
perceptions  to  others,  may  be  witnesses,  a 
Chinaman  was  not  disqualified  to  testify  be- 
cause of  his  inability  to  tell  the  nature  of 
the  oath  administered  to  witnesses. 

[Ed.  Note.^ — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses.  H  77,  95,  104.] 

4.  Cbiminai,  Law— Admissions— Entibe  Con- 
versation. 

Defendant,  after  being  arrested,  attempted 
to  conduct  a  conversation  with  a  policeman, 
who  had  him  in  charge,  while  being  taken  to 
the  city  jail.  The  policeman  testified  that  de- 
fendant spoke  English  very  poorly,  and  that 
witness  was  unable  to  understand  all  that  he 
said,  but  did  understand  bis  statement:  "If 
I  kill  him,  me  good  man.  If  I  no  kill  him, 
no  good" — and  again:  "If  me  no  kill  him,  me 
no  good  man ;  and  if  Tom  Sing  dead,  me  die 
happy."  Held,  that  such  statement  was  not 
objectionable  because  of  the  witness'  inability 
to  detail  all  of  the  conversation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  SJS  86.%  895,  905.] 

5.  Same— OB.TECTIONS  to  Evidence— Form.  . 

An  objection  to  questions  asked  accused  on 
cross-examination  that  the  evidence  sought  was 
"incompetent,  irrelevant,  immaterial,  and  not 
cross-examination"  was  too  general. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Crimmal  Law,  S§  163!V-16.17.] 

6.  Same— Motive— Reasonable  Doubt. 

In  a  ^yrosecution  for  homicide,  accused  re- 
quested an  instruction  that,  if  the  evidence  failed 
to  show  any  motive  on  the  part  of  accused  to 
commit  the  crime,  that  was  a  circumstance  in 
favor  of  his  innocence,  which  the  jury  ought 
to  consider  with  other  facts  and  circumstances 
in  making  up  their  verdict,  and  the  absence 
of  all  evidence  of  an  inducing  cause  or  motive 
to  commit  the  crime,  when  the  fact  is  in  rea- 
sonable doubt  as  to  who  committed  it,  affords 
a  strong  presumption  of  innocence.  Held,  that 
the  instruction  was  properly  refused ;  the  sec- 
ond clause  being  erroneous,  as  misleading  and 
a^  invading  the  province  of  the  jury. 

7.  Same— Verdict— Si'NTENCE— Time. 

I'en.  Code.  $  2210,  de<lare8  that  after  a 
plea  or  verdict  of  guilty,  if  the  judgment  be 
not  arrested  or  a  new  trial  granted,  the  court 
must  appoint  a  time  for  pronouncing  judgment, 
which,  in  caws  of  felony,  must  be  at  least  two 
days  after  the  verdi<'t,  if  the  court  intends  to 
remain  in  session  so  long;  otherwise,  at  as 
remote  a  time  &9  can  be  rensoiVably  allowed. 
//Wrf.  that  defendant  is  "entitled  to  two  days 
after  verdict  ijefore  jridgmi-nt  is  pronoimced, 
provided  the  term  of  cdurt  lasts  that  long ;  other- 


wise, the  time  of  prcmouncing  Judgment  most 
be  postponed  to  a  date  as  remote  as  can  reason- 
ably be  fixed  within  the  current  term  of  court. 

[EM.  Note. — For  cases  in  point,  see  vol.  15, 
Gent  Dig.  Criminal  Law,  8  2492.] 

8.  Same — Appeal— Pbesumption. 

Where  two  days  did  not  intervene  between 
the  verdict  and  judgment,  it  will  be  presumed 
on  appeal,  in  the  absence  of  anything  in  the 
record  to  the  contrary,  that  the  court  did  not 
remain  in  session  after  the  date  on  which  the 
judgment  was  pronounced. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty;  W.  R.  C.  Stewart,  Judge. 

Lu  Sing  was  convicted  of  murder,  and  he 
appeals.    Affirmed. 

J.  L.  StaatB,  for  appellant.  Albert  J.  Gal- 
en, Atty,  Gen.,  and  B.  M.  Hall,  Asst  Atty. 
Oen.,  for  tbe  State. 

HOLLOWAY,  J.  Lu  SJng  was  convicted 
of  murder  of  the  first  degree,  and  appeals 
from  the  judgment  and  from  an  order  deny- 
ing him  a  new  trial. 

1.  It  is  contended  by  appellant  that  the 
Information  does  not  charge  any  higher  of- 
fense than  murder  of  the  second  degree,  and 
therefore  does  not  support  the  Judgment. 
The  Information  charges  that  the  acts  by 
which  the  homicide  were  committed  were 
done  "feloniously,  willfully,  and  of  his  [de- 
fendant's] deliberatedly  premeditated  malice 
aforethought"  The  word  "deliberatedly"  Is 
used  repeatedly  Instead  of  "deliberate,"  as 
employed  In  the  Code.  Pen.  Code,  {  352.  It 
Is  urged  tliat  the  word  "deliberatedly"  la 
wholly  meaningless,  and  without  some  ap- 
propriate word  Importing  deliberation  the  In- 
formation does  not  charge  murder  of  the 
first  degree,  and  that  this  question  may  be 
raised  In  the  Supreme  Court  for  the  first 
time.  So  far  as  the  question  of  procedure 
Is  concerned,  we  think  appellant  Is  correct. 
Territory  v.  Toung,  5  Mont  242,  5  Pac.  248; 
Territory  t.  Duncan,  5  Mont  478,  6  Pac.  353. 
But  we  are  not  satisfied  that  by  reason  of 
the  poor  spelling — ^the  mere  Insertion  of  the 
letter  "d"  between  the  letter  "e"  and  tlie 
letters  "ly"  of  what  was  evidently  Intended 
to  be  the  word  "deliberately" — ^the  Informa- 
tion Is  rendered  fatally  defective  as  one 
charging  murder  of  the  first  degree;  for, 
even  assuming  that  It  Is  necessary  to  allege 
the  facts  which  distinguish  murder  of  the 
first  degree  from  murder  of  the  second  de- 
gree. In  order  to  sustain  a  conviction  of  mur- 
der 'Of  the  first  degree,  still  we  think  that 
no'  que  could  have  been  misled  as  to  the 
meaning  of  this  Information.  The  author- 
ities are  practically  unanimous  in  holding 
that  an  error  of  this  character  will  not  viti- 
ate the  Information.  Lefler  v.  State,  122' 
Tnd.  20R.  23  N.  E.  I.M:  Terrell  v.  State,  41 
Tex.  403:  State  v.  Williamson,  48  Te.v.  .TOO; 
State  V.  Smith,  03  N.  C.  2M;  State  v.  Myers, 
86  Tenn.  203,  5  S.  W.  377;  12  Cye.  761. 
Furtliermore,  sections  1842  and  2600  of  the 
Penrtl  Code  provide: 

-•'6ec.-'18^.  No  Information  or  Indietinent 
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Is  Insnfficient,  nor  can  tbe  trial,  Judgment, 
or  other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  Imperfection  In  mat- 
ter of  form  which  does  not  tend  to  the  pre- 
judice of  a  substantial  right  of  the  defend- 
ant upon  its  merits." 

"Sec.  2(i(Xt.  Neither  a  departure  from  the 
form  or  mode  prescribed  by  this  Code  in  re- 
spect to  any  pleading  or  proceeding,  nor  nn 
error  or  mistake  therein,  renders  It  Invalid, 
unless  It  has  actually  prejudiced  the  defend- 
ant, or  tended  to  his  prejudice,  in  respect  to 
a  substantial  right." 

If  tlie  word  "deliberately"  had  been  used, 
the  information  would  not  have  been  couch- 
ed In  the  most  elegant  English,  but  the  ob- 
jection now  made  could  not  have  been  urged 
seriously;  and,  while  the  evident  purpose  of 
the  pleader  was  to  use  the  word  "deltljerate- 
ly,"  we  think  the  mere  misspelling  of  It 
does  not  render  the  information  defective. 
"When  the  context  and  subject-matter  are 
taken  Into  consideration,  the  word  Intended 
to  be  used  cannot  be  misunderstood."  State 
V.  Williamson,  above.  Tnder  a  statute  sim- 
ilar to  the  one  now  In  force  It  has  been  held 
by  this  conrt  that  It  Is  not  necessary  to  allege 
that  the  acts  done  were  done  delll)erately  In 
order  that  the  information  may  be  sufficient 
to  sustain  a  conviction  of  murder  of  the  first 
degree.  It  is  still  held  that  allegations  tniffi- 
clent  for  a  common-law  indictment  will  be 
Rufflclent  for  an  Information.  Territory  t. 
Stears,  2  Mont.  324,  approved  In  Territory 
V.  McAndrews,  3  Mont.  ir>8,  and  In  State  v. 
Metcalf.  IT  Mont.  417.  43  Pae.  182.  The 
same  rule  is  also  annotniced  In  People  v.  De 
La  Cour  Soto.  03  Cal.  1ft". 

2.  One  Mar  Quong,  n  Chinnman,  was  call- 
ed as  a  witness  on  behalf  of  the  state,  bnt 
before  testifying  was  tested  as  to  his  com- 
petency as  a  witness  by  defendant's  counsel. 
It  Is  now  contended  that  u[>on  the  showing 
made,  defendant's  objection  to  the  witness 
testifying  should  have  l)een  sustained.  The 
examination  of  the  witness  related  principal- 
ly to  his  religious  belief.  He  testified  In  tbe 
first  instance  that  he  knew  the  nattire  of  the 
oath  he  had  taken,  bnt  after  being  cross- 
examined  at  some  length,  said  that  he  did 
not.  He  said  he  could  tell  what  he  knew, 
and  that  what  he  woxild  say  would  be  true. 
He  testified  that  be  l)eiieved  in  the  Christian 
religion  and  knew  tliat  the  Christian  God 
is  a  supreme  being.  He  also  stated  that  he 
did  not  know  what  kind  of  an  oath  is  ad- 
ministered In  tbe  courts  in  China.  Section 
3161  of  the  Code  of  Civil  Procedure  provides: 
"All  persons,  without  exception,  otherwise 
than  as  specified  In  the  next  two  sections, 
who,  having  organs  of  sense,  can  perceive, 
and  perceiving,  can  make  known  their  per- 
ceptions to  others,  may  be  witnesses.  There- 
fore, neither  parties  nor  otlier  persons  who 
have  an  Interest  in  the  event  of  an  action  or 
proceeding  are  excluded;  nor  those  who  have 
been  convicted  of  crime;  nor  persons  on  ac- 
conrt  of  their  opinions  on  matters  of  religious 
belief;  altbou^  in  every  case,  the  credibil- 


ity of  the  witness  may  be  drawn  In  question, 
as  provided  In  section  3123."  The  witness 
docs  not  come  within  any  of  the  exceptions 
noted  in  section  3102  as  amended,  or  in  sec- 
tion 310.1,  and  was  apparently  competent  un- 
der section  3101.  We  do  not  find  any  au- 
thority for  applying  the  test  sought  to  be  ap- 
plied in  this  case,  namely,  the  ability  of  the 
l)erson  offered  as  a  witness,  to  "tell  the  na- 
ture" of  the  oath  administered  to  witnesses 
In  the  courts  of  this  state.  So  far  as  this 
record  discloses,  there  was  not  any  attempt 
to  show  that  the  witness  did  not  understand 
the  obligation  of  bis  oath  or  the  penalty  for 
perjury. 

3.  E.  n.  Williams,  a  policeman  in  the  city 
of  Bozeman,  who  arrested  the  defendant 
soon  after  the  homicide  was  committed, 
testified  for  the  state,  over  the  objection  of 
the  defendant,  to  a  part  of  a  conversation 
which  took  place  between  himself  and  tbe 
defendant  on  their  way  to  and  at  the  city 
Jail.  The  witness  testified  that  the  defend- 
ant spoke  English  very  poorly,  and  that  he 
could  not  understand  all  that  defendant  said, 
but  did  understand  tbe  defendant's  state- 
ment: "If  I  kill  him,  me  good  man.  If  I 
no  kill  him,  no  good."  And  again:  "If  me 
no  kill  him,  me  no  good  man ;  and  if  Tom 
Sing  dead,  me  die  happy."  Defendant 
moved  to  strike  out  the  testimony  of  the  wit- 
ness, on  the  ground  that  he  had  not  under- 
stood all  that  tbe  defendant  said  to  him  and 
ought  not  to  be  permitted  to  testify  to  a 
portion  only.  The  motion  was  denied,  and 
error  is  predicated  on  this  ruling.  In  sup- 
port of  bis  contention  counsel  for  appellant 
cites  People  v.  Gelabert,  39  Cal.  603,  decided 
In  1870,  and  State  v.  Buster,  23  Nev.  340,  47 
Pac.  194,  decided  In  1806.  The  opinion  in 
People  V.  Gelabert  Is  very  brief  and  cites  no 
authorities  In  support  of  the  conclusion 
reached.  The  reason  given  for  the  conclu- 
sion goes  to  tbe  weight,  rather  than  to  tbe 
competency,  of  the  evidence.  1  Greenleaf 
on  Evidence,  i  214,  is  cited,  not,  however,  in 
support  of  the  conclusion  reached  by  the 
court,  but  in  support  of  the  oft-repeated 
declaration  of  courts  and  text-writers  that 
evidence  of  extra  judicial  confessions  should 
be  received  with  great  caution,  because  of 
the  danger  of  mistake  of  the  witness  arising 
from  bis  misapprehending  what  the  defend- 
ant said,  his  unintentional  misuse  of  a  par- 
ticular word;  or,  If  the  witness  does  not 
remember  the  exact  words  used  by  the  de- 
fendant, his  failure  to  express  In  his  own 
language  the  meaning  intended  to  be  convey- 
ed by  the  defendant;  and,  finally,  because 
of  the  Infirmity  of  memory.  But  all  of  this 
is  directed  to  the  weight,  ratlier  tlian  the 
competency,  of  the  evidence,  and  it  is  well 
for  the  trial  court  to  warn  the  jur>-  as  to  the 
caution  to  be  exercised  respecting  this 
character  of  evidence  (Code  Civ.  Proe.  g 
saOO,  subd.  4)  as  Indicated  alwve,  as  was 
fully  done  by  the  trial  court  In  this  case. 
The  case  of  State  t.  Buster  1b  of  no  weight 
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as  a  precedent,  for  the  reason  that,  while 
the  Supreme  Court  of  Nevada  holds  tJiat  the 
evidence  given  by  the  witness  Cozzeus,  who 
could  not  understand  all  the  defendant  said, 
was  incompetent,  the  error  In  receiving  It 
was,  nevertheless,  cured  by  the  fact  that 
other  witnesses,  who  did  fully  understand 
what  the  defendant  said,  corroborated  the 
testimony  of  Cozzens,  apparently  overlook- 
ing the  fact  that  the  Jury  might  have  be- 
lieved the  witness  Cozzens,  and  refused  abso- 
lutely to  believe  the  other  witness  who  cor- 
roborated hhu,  with  the  result,  If  the  court's 
conclusion  was  right  in  the  first  instance, 
that  the  defendant  was  convicted  upon  evi- 
dence held  to  be  wholly  Incompetent 
I  No  fault  is  found  with  the  authorities 
which  hold  that  where  the  state  offers  only 
a  part  of  the  conversation  embodying  a  con- 
fession, the  defendant  has  a  right  to  have 
the  whole  of  the  conversation  before  the 
jury ;  but  the  great  weight  of  authority  and 
reason  hold  that  merely  because  a  witness 
did  not  hear  all  of  the  conversation,  or  did 
not  understand  It  all,  does  not  render  inc-om- 
petent  %vhat  he  did  hear  or  understand.  The 
evidence  goes  to  the  jury  for  what  it  Is 
worth.  Its  value  may  be  greatly  impaired 
by  the  fact  that  the  witness  heard  or  under- 
stood only  a  part  of  what  was  said.  But 
where  the  jury  is  cautioned,  as  was  done 
in  this  case,  there  can  be  no  error  In  the 
reception  of  the  evidence,  merely  because 
the  witness  can  give  only  a  portion  of  what 
was  said.  Westmoreland  v.  State,  45  Ga. 
225;  Woolfolk  v.  State,  &")  Ga.  00,  11  S.  E. 
814;  State  v.  Elliott,  15  Iowa.  T2;  State  v. 
Moelchen,  53  Iowa,  310,  5  X.  W.  ISC ;  State 
v.  Madison,  47  La.  Ann.  30.  16  South.  500; 
State  V.  Vallery,  47  La.  Ann.  182,  10  South. 
745,  49  Am.  St  Rep.  303 ;    State  v.  Daniels, 

49  La.  Ann.  954,  22  South.  415;  Common- 
wealth T.  Pitsluger,  110  Mass.  101;  3  Wig- 
more  on  Evidence.  §  2100;  Wharton's  Crim- 
inal Evidence,  |  688.  Long  after  the  decision 
In  People  v.  Gelabert  was  rendered,  the 
Supreme  Court  of  California  held  to  this 
same  doctrine  announced  by  the  courts 
aliove.  People  v.  Daniels,  105  Cal.  202,  38 
I'ac.  720;  People  v.  Dice,  120  Cal.  189,  52 
Pac.  477.  There  cannot  be  any  reason  ad- 
vanced for  the  admission  of  the  testimony 
of  witnesses  who  heard  only  a  part  of  a 
conversation  which  will  not  apply  equally 
to  the  testimony  of  a  witness  who  heard  It 
all  but  only  understood  or  remembered  a 
portion  of  it.  We  think  the  evidence  was 
properly  admitted. 

The  same  objection  is  made  to  tlio  testl- 
jnony  of  the  witness  .John  Kobcrtson ;  but 
the  record  does  not  support  the  contention. 

50  far  as  disclose<l,  the  witness  Robertson 
understood  the  defendant  and  detailed  all 
the  conversation  which  he  had  with  him. 

4.  Objections  were  made  to  certain  ques- 
tions asked  the  defendant  on  cross-examin- 
ation, and  errors  are  predicated  upon  the 
refusal  of  the  court  to  sustain  them.    We 


are  not  prepared  to  say  that  the  court's  rul- 
ings were  erroneous,  even  had  the  objections 
been  more  speciflc ;  but  the  fact  is  that  the 
objection  in  every  instance  was  that  the  evi- 
dence sought  was  "Incompetent,  Irrelevant 
Immaterial  and  not  cross-examination."  The 
evidence  was  certainly  material.  The  objec- 
tions were  too  general  and  were  properly 
overruled.  State  v.  Black,  15  Mont  143,  38 
Pac.  674. 

5.  The  defendant  offered  an  Instruction, 
numbered  2,  as  follows:  "If  the  evidence 
falls  to  show  any  motive  on  the  part  of  the 
accused  to  commit  the  crime  charged  In  the 
Information,  this  is  a  circumstance  In  favor 
of  his  innocence  which  the  Jury  ought  to  con- 
sider, together  with  all  the  other  facts  and 
circumstances.  In  making  up  their  verdict. 
Xhc  absence  of  all  evidence  of  an  Inducing 
cause  or  motive  to  commit  the  crime,  when 
the  fact  is  In  reasonable  doubt  as  to  who 
committed  It,  affords  a  strong  presumption 
of  innocence."  It  was  refused.  The  first 
sentence  of  the  Instruction  correctly  states 
the  law,  but  the  second  sentence  renders  the 
whole  Instruction  erroneous:  (a)  In  that 
It  would  necessarily  confuse  the  jury  by 
leading  them  to  Infer  that  after  they  had 
come  to  a  conclusion  that  there  was  a 
reasonable  doubt  as  to  who  committed  the 
murder,  they  must  still  pursue  their  Investi- 
gation of  the  case  further;  (b)  in  that  It 
would  have  been  highly  Improper  for  the 
trial  court  to  have  said  that  certain  evidence 
"affords  a  strong  presumption  of  Innocence." 
A\  uetlier  the  presiuiiptlon  is  strong  or  other- 
wise is  for  the  jury  to  determine,  and  any 
comment  upon  the  weight  of  the  evidence  b.v 
the  court  is  an  unwarrantetl  Invasion  of  the 
province  of  the  jury.  State  v.  Sullivan,  9 
Mont  177.  '22  Pac.  1088;  State  v.  Glelm,  17 
Mont.  20,  41  Pac.  908,  31  L.  R.  A.  294,  52 
Am.  St.  Rei>.  (r>5. 

6.  The  verdict  was  returned  on  November 
10,  1905,  and  judsmeut  was  pronounced  on 
November  11,  1905.  over  objection  of  the  de- 
fendant that  he  was  entitled  to  two  full  days 
after  the  rendition  of  the  verdict  before  sent- 
ence. Section  2210  of  the  Penal  Code  pro- 
vides :  ".\f ter  a  plea  or  verdict  of  guilty,  or 
after  a  verdict  against  the  defendant  on  the 
plea  of  a  former  ccmviction  or  acquittal.  If 
the  judgment  be  not  arrested  or  a  new  trial 
grante<l,  the  court  must  appoint  n  time  for 
pronouncing  judgment,  which  in  cases  of 
felony,  must  be  at  least  two  days  after  tlie 
verdict.  If  the  court  intend  to  remain  In  ses- 
sion so  long;  but  if  not.  then  at  as  remote 
a  time  as  can  be  reasonably  allowed."  Coun- 
sel for  api>ellant  c-onstrucs  this  section  to 
mean  that  In  any  event  the  defendant  Is  en- 
titled to  two  full  da.vs  a  for  the  verdict  is  ren- 
dered before  judgment  Is  pronounced,  and,  if 
the  court  Is  not  to  remain  in  session  for  that 
length  of  time,  then  judgment  must  be  pro- 
nounced at  a  subsequent  general  or  special 
term.  Of  course,  if  appellant's  construction 
of  this  section  Is  coiTeet,  this  Judgment  was 
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prono«mced  prem«tarel7<  But  we  do  not 
agree  witb  counsel  in  his  construction  of  the 
section.  The  section  means  that  tlie  de- 
fendant is  entitled  to  two  days  after  the 
vei-dict  is  retiu-ned  before  judgment  is  pro- 
nounced, provided  the  term  of  court  lasts 
that  long.  But,  if  the  term  U  not  to  continue 
for  two  days  after  the  verdict  is  returned, 
then  the  time  for  pronouncing  judgment 
shall  be  postponed  to  a  date  as  remote  as 
can  reasonably  be  fixed  within  the  then 
current  term  of  court.  Whether  this  was 
done  in  this  instance  does  not  appear  from 
the  record.  The  burden  of  showing  error 
rests  upon  the  appellant,  and,  in  the  absence 
of  anything  in  the  record  indicating  that  the 
court  was  to  remain  or  did  remain  in 
Kession  after  November  lltb,  this  court  must 
presume  that  the  district  court  did  its  duty ; 
iit  least,  the  presumption  will  not  be  indulged 
tliiit  a  substantial  right  of  tlie  defendant  was 
invaded  or  denied.  The  minutes  of  the 
<-<>urt  should  have  shown  that,  when  the 
<-ourt  fixed  the  time  for  pronouncing  judg- 
ment, it  also  announced  tliat  court  would 
not  remain  in  session  longer  than  the  time 
so  fixed,  if  that  was  done.  This  court  takes 
judicial  notice  of  the  fact  that  there  are  two 
counties  in  the  Xinth  judicial  district,  and 
that  the  court  has  fixed  terms,  which,  of 
necessity,  must  expire  at  certain  periods,  and 
that  the  court  is  not  open  for  the  transaction 
of  business  at  all  times,  as  in  a  district 
having  but  a  single  county. 

The  judgment  and  order  are  alBmied. 

Affirmed. 

BRANTLT,  0.  J.,  and  MILBUItN,  J.,  con- 
cur. 


STATE  ex  rel.  PEW  v.  DISTRICT  COURT 

OP  FIRST  JUDICIAL  DISTRICT  FOR 

LEWIS  AND  CI^\.RK  COUNTY  et  al. 

(Supreme  Court  of  Montana.    May  14,  190C.) 

IX.ri-.\CTtOX  —  JUBISDICTION  —  SUMMABY  PBO- 
CEKr>INO. 

Where  by  the  final  decree  in  an  action  the 
rights  of  the  p,irtie8  to  the  use  of  tlie  waters 
of  a  creek  were  determined,  and  all  the  parties, 
their  heirs,  a-ssigns,  tenants,  etc.,  were  en- 
joined from  interfering  with  the  rights  of  the 
other  parties,  the  court  is  without  jurisdiction 
in  a  summary  jiroceeding,  on  less  than  24  hours' 
notioe,  to  enjoin  a  person  not  a  party  to  the 
nrtion.  whether  he  be  a  trespaaser  or  cinim  nn 
independent  right,  from  using  the  waters  of 
the  creek  for  any  purpose  whatever. 

Certiorari  by  the  state,  on  relation  of 
fieorpe  H.  Pew,  against  the  district  court  of 
the  First  Judicial  district  In  and  for  the 
<-oMnty  of  Lewis  and  Clark  and  Henry  C. 
Smith,  judge  of  department  1  thereof,  to  re- 
view an  order  enjoining  relator  from  using 
the  waters  of  a  creek  for  Irrigation  purposes 
or  otherwise.    Order  annulled. 

C.  B.  Nolan  and  Ohas.  E.  Pew,  for  appel- 
lant.   Galen  &  Mettler,  for  re^ondeuts. 


BUANTLY,  C.  J.  Certiorari.  In  May, 
1903,  in  a  cause  entitled  William  Allen  But- 
ler and  Wilbelmus  Mynderse  t.  Thomas  Cas- 
sidy  et  al.,  the  district  court  of  Lewis  and 
Clark  county  made  and  entered  a  final  de- 
cree settling  and  adjudicating  the  rights  of 
all  the  patties  to  the  use  of  the  waters  of 
Silver  creek,  In  that  county,  and  declaring 
their  relative  priorities.  Among  the  other 
rights  80  ajudicated  is  one  owned  jointly  by 
the  plaintiffs  and  S.  S.  Johnson,  one  of  the 
defendants,  consisting  of  50  inches,  statutory 
measurement  The  relator  was  not  a  party 
to  tlie  action,  but  being  the  tenant  of  plain- 
tifr's,  interested  himself  therein  as  their  rep- 
resentative, and  was  active  In  their  behalf. 
The  decree  contains  this  provision:  "(2) 
And  it  is  further  ordered  that  each  and  every 
one  of  the  parties  to  this  action,  bis,  ber,  or 
their  heirs,  assigns,  lessees,  tenants,  subten- 
ants, claimants,  or  occupiers  of  said  several 
rights,  their  agents,  servants,  employes,  le- 
gal or  other  representatives,  be,  and  they 
are,  hereby  perpetually  enjoined  from  in  any- 
wise Invading,  encroaching,  or  infringing  up- 
on or  interfering  with  the  rights  of  any  and 
all  of  the  other  of  said  parties  as  the  same 
are  quieted  and  settled  by  this  decree." 
On  April  16, 1906,  Johnson  filed  in  that  cause 
in  the  district  court  the  following  afildavlt: 
"S.  S.  Johnson,  being  duly  sworn,  says: 
Tliat  be  is  the  owner  of  a  joint  water  rigbt 
with  plaintiff  of  50  Inches  of  waters  of  Sli- 
ver creek  Involved  in  the  decree  in  this  ac- 
tion; that  ever  since  the  opening  of  the  sea- 
son of  1906.  one  George  H.  Pew  has  persist- 
ently taken  all  of  said  water  right,  Includinfr 
the  waters  of  this  affiant,  and  when  this 
afliant  has  gone  to  the  head  of  the  ditch  to 
get  his  share  of  the  water,  the  said  Pew 
wonld  always  take  the  whole  of  the  same 
immediately  upon  the  return  of  this  affiant 
to  his  home.''  The  court  thereupon  issued 
and  iind  served  an  order  requiring  the  re- 
lator to  show  cause  at  4  o'clock  that  day 
why  an  order  should  not  be  made  providing 
for  the  use  of  said  joint  water  right  by  the 
ownei-s  thereof  at  different  periods,  respect- 
ively, so  as  not  to  interfere  with  each  other, 
and  why  such  further  order  should  not  be 
made  in  the  premises  as  to  the  court  might 
seem  proper.  After  a  hearing  the  following 
order  was  entered:  "This  matter  came  on 
rej^ulariy  for  hearing  before  the  court  on  the 
RitUhivit  of  S.  S.  Johnson,  and  the  order  to 
show  cause  heretofore  Issued.  George  H. 
Pew  appcaretl  in  open  court  i)ersonnily  and 
by  counsel:  Whereuiwn  8.  S.  Johnson, 
Georjie  S.  Kryatt.  and  W.  H.  Barnes  appeared 
and  gave  testimony  for  the  affiant,  and  the 
said  George  II.  Pew  testified  in  his  own  be- 
half, wlieivupon  the  court  makes  the  follow- 
ing litulinijs  of  fact:  1.  That  while  the  said 
George  H.  I'ew  disclaims  any  further  in- 
terest or  present  interest  In  the  plaintiffs' 
water  right,  be  has  for  the  last  30  days,  un- 
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der  some  absolutely  nnfounded  claim  taken 
all  of  tlie  waters  of  the  said  Joint  right  of 
the  plaintiffs  and  the  said  defendant  S.  S. 
Johnson,  and  In  addition  thereto  a  great  Tol- 
nme  of  other  water  belonging  to  other  water 
users  on  said  creek  from  Silver  creek,  to  none 
of  which  the  said  Pew  has  any  title  or  any 
right  thereto.  And  it  further  appearing  that 
the  said  plaintiffs  and  their  lessees  have  pas- 
sively allowed  the  said  Pew  to  use  all  of 
said  Joint  water  right  without  protest  and  that 
the  said  S.  S.  Johnson  has  been  deprived  of 
his  share  of  the  same  for  the  last  30  days: 
It  Is  ordered  that  the  said  Johnson  be,  and 
he  is  hereby,  given  the  right  to  use  the  wholt; 
of  said  Joint  right  of  oO  inolies  heretofore 
decreed  to  himself  and  the  pialntirfs,  con- 
tinuously up  to  and  including  the  morning 
of  May  Hi.  100(5.  and  that  thereafter  the 
plalntlfTs  may  use  the  same  until  the  2:}d 
day  of  May,  100«5,  at  8  o'clock  a.  m.  exclu- 
sively, and  that  thereafter  the  defendant, 
8.  S.  Johnson,  and  the  plaintiffs  shall  use  the 
said  Joint  right  respectively,  alternately, 
week  in  and  week  out  commencing  as  afore- 
said, until  the  further  order  of  this  court. 
And  It  Is  further  ordered  that  the  said 
Oeorge  U.  Pew  be.  and  he  is  hereby,  re- 
strained and  prohibited  from  dlrectl.v  or  in- 
directly, personally,  or  through  his  servants 
or  emplo.vC'S,  or  In  an.v  other  manner  using 
any  of  the  waters  of  Silver  creek,  for  irriga- 
tion purposes  or  otherwise."  Thereupon  this 
pi-occeding  was  brought  In  this  court  to  have 
the  order  annulled. 

The  proceedings  resulting  in  the  order 
made  by  the  court  were  anomalous.  The  de- 
cree in  the  case  of  Butler  et  al.  v.  Cassidy  et 
al.  does  not  provide  in  terms  how  the  right  In 
controversy  shall  be  used.  It  merely  ad- 
Judges  that  the  plalntlfTs  are  entitled  to  a 
one-half  interest  and  that  Johnson  is  en- 
titled to  the  other  half  Interest.  Though  all 
the  parties  to  the  action.  Including  their 
heirs,  assigns,  lesspes,  tenants,  etc.,  are  per- 
petually enJolne<l  from  in  any  manner  in- 
vading or  interfering  with  the  rights  of  any 
of  the  other  parties,  there  Is  no  specific  pro- 
vision regulating  the  rights  of  the  plaintiffs 
and  the  defendant  Johnson,  as  between 
themselves.  In  the  use  of  their  joint  right. 
But  whatever  may  be  the  rights  of  these 
parties  under  the  decree,  and  whatever  may 
l)e  Its  provisions  adjusting  their  rights  as  be- 
tween themselves,  it  is  clear  that  the  oivler 
complained  of  is  in  excess  of  jurisdiction. 
If  the  relator  had  such  connection  with  the 
litigation  by  which  the  rights  of  the  parties 
were  adjusted,  as  to  make  the  decree  binding 
upon  him,  the  proper  way  for  the  court  to 
enforce  It  was  by  contempt  proceedings. 
The  affidavit  does  not  charge  a  contempt. 
It  appeai-s  from  the  order  made,  that  the  re- 
lator disclaims  any  further  Interest  in  the 
plnintifTs'  water  right  by  virtue  of  a  tenancy 
or  any  other  relation.    Th«  court  evidently 


proceeded  npon  the  theory  that  he  was  a 
trespasser  Interfering  with  the  rights  of  the 
parties  as  they  had  l)een  settled  and  deter- 
mined by  the  decree,  and  that  the  making 
of  the  order  would  restrain  Pew  from  inter- 
fering in  any  way  any  further.  However 
this  may  be,  the  order  amounts  to  an  inde- 
pendent injunction  issued  in  the  case,  re- 
Htrnliilng  Pew  from  interfering  with  any  of 
the  waters  of  Silver  creek,  no  matter  wheth- 
er by  a  claim  of  some  Independent  right  not 
adjudicated  in  the  decree,  or  as  a  mere  tres- 
passer without  claim  of  any  right  At  the 
close  of  the  hearing  the  relator  found  him- 
self enjoined  from  interfering  with  or  using 
In  any  way  any  of  the  waters  of  the  creek. 
In  other  words,  the  court  adjudged  that  he 
was  engaged  In  committing  a  trespass,  and 
enjoined  him  in  a  summary  proceeding.  In  a 
cnnse  to  which  he  was  not  a  party,  or,  upon 
the  theory  that  he  claimed  an  independent 
rlgiit,  finally  and  absolutely  adjudicated  that 
he  had  no  such  right,  and  that,  too,  upon 
summary  notice  of  less  than  24  hours. 
Kroni  eltlier  point  of  vlew^  the  court  had  no 
jurisdiction.  If  the  relator  was  a  trespasser, 
he  could  be  enjoined  only  after  a  hearing  In 
n  regular  action,  brought  In  the  usual  way. 
So.  If  he  claimed  an  independent  right,  he 
was  entitled  to  a  regular  hearing  in  an  action 
brought  for  the  purpose  of  adjudging  his 
right.  As  it  is,  his  rights  were  adjudged 
without  due  pi-ocess  of  law. 

There  being  no  appeal  from  the  order,  nor 
any  other  adequate  remedy  than  by  certior- 
ari, relator  is  entitled  to  a  Judgment  annull- 
ing the  order  complained  of.  The  order  Is 
acconlingly  annulled. 

Order  annulled. 

HOLLOWAY,  J.,  concurs.  MILBURN,  J., 
not  having  beard  the  argument,  takes  no 
part  in  the  foregoing  decision. 


STATE  ex  rel.  HrXG.4.TE  v.  TIBBITS  et  al. 
(Supreme   Court   of    Kansas.    April    7,    190tt.) 

Statutes— Validitv—Mui-tikabioussess. 

Chapter  334,  p.  S.TO,  of  the  Session  Laws 
of  190."),  amending  section  4700  of  the  General 
Statutes  of  1901  (one  of  the  sections  of  article 
12  of  the  Code  relating  to  injunctions),  is  not 
muUifarious  because  it  deals  with  injunctions 
in  respect  to  such  diverse  matters  a.s  taxation, 
improvident  public  contracts,  and  nuUances. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  $ji  121,  122.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court.  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  the  state,  on  the  relation  of  Otis 
E.  Ilungate,  county  attorney,  against  W.  M. 
Tibbits  and  others.  Judgment  for  defend- 
ants, and  relator  brings  error.    Ueversod. 

C.  C.  Coleman,  Atty;  Gen.,  and  Otis  E. 
Ilungate  (R.  B.  Welch,  of  counsel),  for  plain- 
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tiff  in  error.    Hazen  &  Oaw,  for  defendants 
In  error. 

BURCH,  J.  This  proceeding  In  error  was 
commenced  to  procure  a  review  of  an  order  of 
the  district  court  Tacating  a  temporary  In- 
junction. The  Injunction  was  granted  under 
the  authority  of  chapter  334,  p.  550,  of  the 
Session  Laws  of  1905,  the  material  portion 
of  which  reads  as  follows:  "That  section 
4700  of  the  general  statutes  of  1901  be  amend- 
ed so  as  to  read  as  follows:  Section  4700. 
An  Injunction  may  be  granted  to  enjoin  the 
Illegal  levy  of  any  tax,  charge,  or  assessment, 
or  the  collection  of  any  Illegal  tax,  charge,  or 
assessment,  or  any  proceeding  to  enforce  the 
same,  or  to  enjoin  any  public  officer,  board, 
or  body  from  entering  into  any  contract  or 
doing  any  act  not  authorized  by  law  that  may 
result  In  the  creation  of  any  public  burden  or 
the  levy  of  any  illegal  tax,  cliarge  or  assess- 
ment; and  any  number  of  persons  whose 
property  is  or  may  be  affected  by  a  tax  or 
assessment  so  levied,  or  whose  burdens  as  tax- 
payers may  be  Increased  by  the  threatened  un- 
authorized contract  or  act,  may  unite  In  the 
petition  filed  to  obtain  such  injunction.  An 
Injunction  may  be  granted  in  the  name  of  the 
state  to  enjoin  and  suppress  the  keeping  and 
maintaining  of  a  common  nuisance.  The  peti- 
tion therefor  shall  be  verified  by  the  county 
attorney  of  the  proper  county,  or  by  the  At- 
torney General,  upon  information  and  belief, 
and  no  bond  sliall  be  required." 

This  act  the  court  held  to  be  unconstitution- 
al in  that  it  contains  more  than  one  subject 
The  purpose  of  the  act  was  to  amend  section 
253  of  the  Code.  That  section  is  a  part  of  the 
chapter  of  the  Code  which  treats  of  injunc- 
tions. The  entire  chapter  relates  to  the  sin- 
gle subject  of  injunctions.  Before  the  amend- 
ment section  263  enumerated  certain  classes 
of  cases  in  which  Injunctions  may  be  granted. 
The  amendment  merely  added  to  the  list 
The  subject  of  the  chapter  is  now,  the  same 

'as  before  the  amendment  the  subject  of  each 
section  It  contains.  If  the  defendant's  view 
were  correct  it  might  be  argued  that  section 
238  embraced  in  the  same  chapter  is  multi- 
farious because  It  enumerates  some  three  or 
four  occasions  apoa  which  a  temporary  in- 
junction may  be  granted.  Clearly,  however, 
the  Legislature  does  not  there  deal  with 
waste,  fraudulent  transfers,  and  the  like,  but 
with  temporary  Injunctions.     So  the  burden 

,  of  section  253  is  not  taxation.  Improvident 
public  contracts,  and  nuisances,  but  the  right 
to  invade  those  fields  with  an  Injunction. 
If  the  principle  of  interpretation  here  applied 
were  not  the  true  one,  section  5  of  the  act  re- 
lating to  corporations  (section  1249,  Gen.  St 
1001)  would  contain  40  different  subjects  In- 

'  stead  of  one,  and  it  would  be  impossible  to 
pass  a  valid  law  of  comprehensive  scope.  By 
the  terms  of  the  act  relating  to  injunctions 

'  a  temiiorary  Injunction  is  a  provisional  reme- 
dy.   Hence  an  order  vacating  a  temporary  I 


Injunction   Is  reviewable  under  the  second 
subdivision  of  section  542  of  the  Code. 

The  Judgment  of  the  district  court  is  revers- 
ed, and  the  cause  remanded.  All  the  Justices 
concurrlnik 

m  Ran.  780) 
BURLET  V.  BROWN. 
(Supreme   Court   of   Kansas.    April    7,    1906.) 

1.  Pabtkzbship— Dissolution— AoriOK     bk- 
TWEEN  Partners— Petition. 

A  complaint  alleging  that  plalntlfl  and 
defendant  dissolved  their  partnership  and  set- 
tled the  "businsBS,"  bat  that  defendant  failed 
to  pay  the  amount  due  plaintiff,  was  not  ob- 
jectionable on  the  groond  that  it  did  not  al- 
lege a  settlement  of  the  partnership  affairs. 

2.  Sauk— SETTLraoRT  on  Dis80i.DTioir— Pat- 

IrOCNT  or  DKBTS. 

In  an  action  to  recover  a  sum  found  due 
to  plaintiff  on  a  partnership  settlement  between 
the  parties,  it  was  not  necessary  to  show  that 
the  firm  debts  were  paid. 

Error  from  District  Court,  Cherokee 
County;  W.  B.  Glasse,  Judge. 

Action  by  W.  R.  Brown  against  J.  M.  Bur- 
ley.  Judgment  in  favor  of  plalntlfT,  and  de- 
fendant brings  error.      Affirmed. 

B.  J.  White  and  S.  0.  Westcott  for  plaintiff 
in  error.  Sapp  &  Brown,  for  defendant  in 
error. 

PER  CURIAM.  Brown  sued  Burley,  alleg- 
ing in  his  petition  that  a  partnership  exIstM 
between  them,  which  was  dissolved  by  mutual 
consent  January  1,  1904?  that  in  July,  1904, 
there  had  been  a  full  and  final  accounting  and 
settlement  of  the  business,  and  in  the  settle- 
ment there  was  found  to  be  due  to  Brown  from 
Burley  the  sum  of  $852.36.  It  was  alleged 
that  the  debts  of  the  partnership  bad  all  been 
paid ;  that  Burley  refused  to  pay  the  amount 
agreed  upon  In  the  settlement  The  answer 
was  a  general  denlaL  Upon  a  trial  before  a 
jury,  plaintiff  recovered  a  verdict  for  the  full 
amount  and  bad  judgment  from  which  de- 
fendant below  appeals. 

It  Is  urged  that  the  court  should  have  sus- 
tained an  objection  to  the  introduction  of  any 
testimony  under  the  petition  for  the  reason 
that  the  petition  does  not  allege  a  settlement 
of  the  partnership  affairs.  This  objection  Is 
trivial,  and  depends  uimu  whether  the  word 
"business"  means  "affairs."  The  petition 
states  that  t^ey  had  a  full  and  final  account- 
ing and  settlement  of  their  said  business  up 
to  said  date.  Plaintiff  in  error  cites  Palm 
V.  Poponoe,  60  Kan.  29T,  56  Pac.  480,  which, 
however,  upholds  the  theory  upon  which  the 
petition  was  drawn.  That  case  distinctly 
recognizes  the  well-settled  rule  that  before 
an  action  can  be  maintained  by  one  partner 
against  another  to  recover  as  for  a  Imlance 
due  upon  an  accounting,  there  must  have 
been  an  accounting  or  settlement  and  the 
amount  due  determined,  which  is  Just  what 
the  petition  here  alleges  was  done. 

The  claim  that  the  court  should  hare  sua- 
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tallied  a  demurrer  to  the  crldence  rests  npon 
the  contention  that  It  was  necessary  for  plain- 
tiff to  prove  that  there  were  no  debts  of  the 
partnership  outstanding.  Plaintiffs  evidence 
was  silent  as  to  this,  although  the  petition 
alleged  that  the  debts  had  been  paid.  As  the 
action  here  was  based  ui>on  a  settlement  and 
agreement  to  pay.  It  was  not  necessary  to 
establish  the  fact  that  the  firm's  debts  were 
paid.  It  was  not  an  action  for  an  accounting, 
or  a  settlement  of  a  partnership,  but  simply 
upon  a  contract  to  pay  an  amount  agreed 
upon  in  a  final  settlement  The  general  de- 
nial raised  no  issues  of  fraud  or  mistake  In 
the  settlement,  but  merely  denied  the  settle- 
ment. 

We  have  examined  the  other  errors  com- 
plained of,  but  find  nothing  substantial  or 
prejudicial.  The  evidence  clearly  shows  that 
these  parties  met  day  after  day  for  months 
In  a  lawyer's  office  for  the  express  purpose  of 
arriving  at  a  settlement  of  their  affairs ;  that 
they  had  their  papers  and  accounts  with 
them,  and  frequently  adjourned  to  meet  and 
continue  the  attempt  at  a  settlement;  and 
there  Is  the  testimony  of  plaintiff  below,  cor- 
roborated by  other  witnesses  and  circum- 
stances that  a  final  settlement  was  agreed 
upon,  and  that  defendant  below  agreed  to 
pay  plaintiff  the  amount  found  to  be  due 
from  him. 

There  was  evidence  sufficient  to  warrant 
the  verdict  and  Judgment  The  Judgment 
will  be  afBrmed. 


ROBERTSON  v.  rX)MBARD  LIQUIDATION 

CO.  et  al. 
(Supreme   Court   of   Kansas.    April   7,    lOOC.) 

1.  Fi.EADiiia — Amend-vest— Akswer. 

ITnder  the  express  provisions  of  Code  Civ. 
Proc.  S  13d,  an  answer  ma.v  be  amended  where 
the  amendmeat  does  not  substantially  change 
.the  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Pleading,  S8  761-807.] 

.  2.  Taxation  —  Tax    Deeds  —  Description  — 

SuFFICIENCr. 

Where  a  tax  deed  accurately  described  the 
land  taxed,  and  in  deBcribing  the  land  sold 
stated  "the  whole  of  the  above-described  prop- 
erty," and  in  the  granting  daase  8ta.ted  "the 
real  property  last  hereinliefore  descrilied,"  it 
was  sufficient  as  to  the  description  of  the  land 
sold. 

Error  from  District  Court,  Jewell  County; 
K.  M.  Plckler,  Judge. 

Action  between  Fred  Robertson  and  the 
Lombard  Liquidation  Company  and  another. 
The  former  brings  error  to  review  the  Judg- 
ment   Affirmed. 

R.  W.  Turner  and  Fred  Robertson,  for 
plaintiff  in  error.  E.  P.  Hotohkiss  and 
Peters,  Bowersock  &  Hall,  for  defendants  In 
error. 

PER  CURIAM.  This  was  an  action  In 
ejectment.  Two  errors  are  assigned:  (1) 
In  allowing  an  amended  answer  to  be  filed; 


(2)  In  holding  the  tax  deed  of  tlie  defendant 
valid.  The  defenses  set  up  in  the  amended 
answer  did  "not  change  substantially  •  •  • 
the  defense"  which  could  have  been  made 
under  the  original  answer.  Hence  there  was 
no  abuse  of  discretion  In  the  allowance  of 
the  amendment.    Code  Civ.  Proc.  {  13ft. 

The  tax  deed  had  been  of  record  more  than 
five  years  before  the  commencement  of  this 
action.  It  described  accurately  the  land 
taxed,  and  In  describing  the  land  sold  says 
"the  whole  of  the  alwve-descrlbed  projierty," 
and  in  the  granting  clause  says  "the  peal 
property  last  hereinbefore  described."  There 
is  only  one  tract  of  land  described.  Its  de- 
scription is  admitted  to  be  accurate,  and  the 
references  thereto  are  so  direct  and  certain 
that  there  can  be  no  mistake  as  to  the  land 
sold  or  to  the  land  conveyed.  This  is  suffi- 
cient. Cartwrlght  v.  Korman,  45  Kan.  515. 
2C  Pac.  48.  The  deed  shows  that  the  land 
was  sold  on  the  first  Tuesday  In  September, 
1891,  for  the  taxes  of  1890,  for  |10.83.  and 
that  the  holder  of  the  tax-sale  certificate 
paid  the  taxes  of  1891,  $5.77,  and  that  on 
July  22,  1895,  the  county  clerk  conveyed  the 
land  to  such  holder  for  $32.05,  being  "the 
taxes,  costs,  and  Interest  due  on  said  land 
for  the  years  1800  and  1891."  Chapter  110, 
p.  193,  Laws  1893,  changed  the  rate  of 
Interest  from  24  per  cent,  to  15  per  cent  Of 
course,  this  would  not  effect  the  rate  of 
interest  in  this  case.  Assuming  that  the 
taxes  for  1801  were  paid  by  the  bolder  ct 
the  certificate  as  soon  as  the  same  became 
delinquent,  and  computing  interest  at  24  per 
cent,  on  the  two  amounts  to  July  22,  1905, 
leaves  less  tiian  50  cents  of  the  amount  for 
which  the  conveyance  was  made  to  be  ac- 
counted for  m  costs. 

The  Judgment  of  the  district  court  is  af- 
firmed. 


AHSSOURI,  K.  &  T.  RT.  CO.  v.  TAYLOR. 
(Supreme   Court   of   Kansas.    April   7,    lOiXx) 

1.  RAILBOADS— INJUBV  TO   LICENSEE. 

A  person  while  upon  premises  occupied 
and  controlled  by  an  elevator  company,  with 
its  consent  and  for  the  purpose  of  transacting 
business  with  it,  is  not  a  treqtasaer  as  to  a 
railroad  company  which  owns  the  land  upon 
which  the  elevator  building  stands. 

2.  Sake — Contribdtort  Neougence. 

When  a  railway  company  negligently  in- 
flicts injuries  upon  a  person  situated  as  above 
stated,  while  such  person  is  exercising  ordinary 
care,  it  cannot  avoid  liability  therefor  on  tho 
plea  of  contributory  negligence. 
(Syllabus  by  the  Court) 

Error    from    District   Court,   Montgomerj 

County;    Thos.  J.  Flannelly,  Judge. 

Action  by  Florella  Taylor  against  the  Miss- 

[  ouri,   Kansas    &   Texas   Railway   Company. 

Judgment  for  plaintiff,  and  defendant  brings 

error.    Affirmed. 

John  Madden  and  W.  W.  Brown,  for  plain- 
tiff in  error.  Osboru  &  Osbom.  for  defend* 
ant  in  error. 
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GKAVES,  3.  The  Missouri,  E:aDsas  & 
Texas  Railway  Company,  while  placing  a  car 
of  grain  on  its  switch  track  at  an  elevator 
in  CoffeyTille,  Kan.,  knocked  a  grain  chute 
down,  which  fell  upon  James  W.  Taylor,  and 
injured  him  so  that  he  died.  His  widow 
sued  the  company  (or  damages,  and  recovered 
a  Judgment  in  the  district  court  of  Montgom- 
ery county  for  $3,000.  The  defendant  brings 
the  case  here  for  review.  A  demurrer  to 
the  evidence  was  overruled,  and,  the  defend- 
ant having  no  testimony,  the  case  went  to 
the  jury  on  the  evidence  of  the  plaintiff 
alone.  The  pialntlfT  in  error  has  assigned 
several  errors,  but  its  argument  is  confined 
almost  entirely  to  a  failure  of  proof  and 
contributory  negligence. 

The  facts  necessary  to  an  understanding 
«f  the  case  are  in  substance  as  follows:  The 
Bea-Patterson  Milling  Company  own  the  ele- 
vator, and  the  railway  company  is  the  owner 
of  a  switch  track  upon  which  cars  loaded 
with  grain  may  be  taken  to  the  elevator  to 
be  unloaded.  Wb«i  a  loaded  car  is  run  up 
to  the  elevator,  it  is  the  duty  of  the  Milling 
Company,  to  see  that  it  is  unloaded.  It  does 
not  appear  from  the  evidence,  whether  the 
elevator  building  occupies  ground  belonging 
to  the  railway  company  or  not,  but  it  may 
be  inferred  from  the  averments  of  the  i)etl- 
tlon,  which  should  perhaps  be  considered  as 
admissions  of  the  plaintiff,  equivalent  to 
proof,  that  it  stands  upon  the  defendant's 
right  of  way,  the  elevator  company  having 
permission  to  use  all  the  ground  necessary 
for  the  purposes  of  Its  business.  The  eleva- 
tor buildlug  stands  upon  a  foundation  wall 
which  is  strengthened  with  brick  piers,  about 
three  feet  across  at  the  ground,  and  18  Inches 
at  tl:j  top  and  extend  from  18  inches  to  two 
feet  out  from  the  wall  of  the  building.  The 
deceased,  prior  to  bis  death  had  been  for 
about  two  months  in  the  habit  of  coming  to 
the  elevator  and  assisting  the  men  engaged 
in  unloading  wheat  by  sweeping  out  the  cars, 
for  which  he  received  whatever  grain  he 
might  find  which  amounted  in  quantities, 
ranging  from  a  bucket  full  to  a  half  bushel 
to  the  car.  At  the  time  of  the  injury,  he  was 
engaged  with  an  employ^  of  the  elevator  com- 
pany in  unloading  a  car ;  while  so  employed 
it  became  necessary  to  move  the  car  to  permit 
the  placing  of  another.  While  this  was  being 
done,  the  deceased  was  requested  to  get  off 
of  the  car,  which  he  did.  After  getting  out 
he  stood  against  the  elevator,  between  it 
and  the  switch  track,  and  west  of  and  near 
one  of  the  brick  piers  to  the  foundation  wall. 
While  80  situated  he  would  be  about  three 
feet  from  a  car  passing  on  the  switch  track. 
The  loaded  car  which  was  being  pushed  In 
on  the  switch  track,  had  a  heavy  iron  step 
hanging  under  it,  which  was  bent  out  of  proper 
position  so  that  it  extended  several  inches 
beyond  the  car.  The  car  was  run  down  to 
the  elevator  at  a  speed  of  about  10  miles 
an  hour,  and  as  it  passed  the  elevator  this 
step  struck  the  chute  and  knocked  it  over 
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against  and  upon  the  deceased,  whereby  he 
was  killed. 

It  is  contended  that  the  deceased  was  a 
trespasser  upon  the  defendant's  premises, 
and,  as  the  injury  was  not  inflicted  wantonly, 
there  can  be  no  recovery.  It  appears  that 
he  was  standing  at  the  time  of  the  injury, 
within  the  line  of  the  foundation  walls  of  the 
elevator,  and  on  ground  which  the  elevator 
company  occupied  and  controlled.  He  was 
there  by  permission  of  the  managers  of  this 
company,  for  the  purpose  of  performing  du- 
ties In  wlilch  both  were  interested,  the  com- 
pany was  interested  in  having  the  car  cleaned 
and  the  deceased  in  securing  the  grain  there- 
for. Under  ordinary  circumstances  he  was 
In  a  place  of  perfect  security.  He  bad  no 
reason  to  suspect  danger.  He  was  rightfully 
there.  The  Jury  returned  special  findings 
of  fact,  among  which  was  the  following :  "Q. 
Was  James  W.  Taylor  at  the  time  of  the 
injury  a  trespasser  on  the  grounds  that  he 
was  occupying  at  the  time  he  was  injured? 
A.  No.  Q.  From  whom  did  he  obtain  a  right 
to  occupy  the  ground?  A.  Rea-Patterson 
Milling  Company's  foreman."  Under  the 
facts  shown  we  do  not  think  the  deceased 
can  fairly  be  held  to  have  been  a  trespasser, 
but  if  we  had  any  doubt  upon  the  subject, 
these  findings  of  the  Jury  would  place  it  at 
rest. 

It  is  also  contended  that  the  deceased  was 
guilty  of  contributory  negligence.  This  claim 
is  based  largely  upon  the  idea  that  he  was  a 
trespasser.  Aside  from  this,  it  is  urged  that 
the  deceased,  by  the  exercise  of  proper  dili- 
gence, could  have  seen  the  projecting  step 
and  moved  to  a  place  of  safety.  We  do  not 
understand  it  to  be  the  duty  of  a  person,  when 
rightfully  in  a  place  which  under  ordinary 
circumstances  Is  safe,  to  anticipate  danger 
which  arises  from  the  negligence  of  another. 
Ordinary  care  to  avoid  ordinary  or  known 
danger  is  the  extent  of  vigilance  required. 
Upon  this  subject  the  jui-y  returned  the 
following  special  findings:  "Q.  Could  Tay- 
lor, by  the  exercise  of  ordinary  prudence, 
have  seen  that  there  was  danger  In  placing 
himself  between  the  cars  and  the  wall  of 
the  elevator?  A.  No.  Q.  Could  Taylor  at 
the  time  he  saw  the  train  approaching  htm 
have  gone  to  the  west  side  of  the  elevator 
and  have  been  safe  from  danger?  A.  No." 
Ordinary  care  did  not  require  the  deceased 
to  anticipate  that  the  defendant  would  run 
a  car  upon  this  switch  track  at  a  high  rate 
of  speed,  past  the  chute,  between  which  and 
the  car  there  was  known  to  be  a  space  of  only 
a  very  few  inches,  without  first  examining 
to  see  If  any  obstacles  existed.  He  was  not 
bound  to  act  upon  a  supposition  that  the 
chute  near  which  he  was  standing  was  about 
to  be  negligently  torn  to  pieces,  and  thrown 
upon  him.  We  think  this  claim  of  contribu- 
tory negligence  Is  not  tenable. 

The  other  errors  complained  of  relate  to 
the  Instructions  of  the  court,  but  the  forego- 
ing conclusions  practically  dispose  of  these 
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qnestioiui  also.  We  haye  examined  each  of 
these  instnictlous,  and  are  unable  to  find 
that  either  is  erroneous. 

The  JudKment  of  tlie  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


WHITNEY  et  a1.  t,  BOARD  OP  COUNTY 

COM'RS  OF  MORTON  COUNTY. 
(Supreme   Court   of   Kansas.    April   7,   190C.) 

1.  Taxation— Delinquent  Taxes— Consoli- 
dation OF  ACTtONS. 

Under  chapter  .'592,  p.  705,  Laws  1901,  re- 
lating to  the  collection  of  delinquent  taxes  on 
real  estate  and  providing  a  remedy  by  sale  un- 
■der  decree  of  court,  separate  suits  against  in- 
dividual tracts  are  permissible.  In  many  in- 
fttances  there  ought  to  be  a  joinder.  In  all  cases 
the  board  of  county  commissioners  ought  to 
exercise  care  when  ordering  suits  to  be  com- 
menced not  to  multiply  costs;  and  if  by  a 
consolidation  of  actions  the  district  court  can 
aid  in  keeping  costs  at  a  minimum,  it  should 
make  an  order  to  that  end,  on  request,  unless 
some  paramount  consideration  should  control  to 
the  contrary. 
■2.  Same — Costs. 

If  the  action  of  the  board  of  county  com- 
missioners in  ordering  separate  suits  should  re- 
sult in  oppression  and  palpable  wrong,  the 
district  court  may  tax  an.T  unjust  increase  in 
costs  so  made  to  the  plaintiff. 

3.  Same— Fraudulent  Valuation. 

In  an  action  brought  under  tlie  provisions 
of  the  statute  referred  to  the  district  court  is 
required  to  investigate  and  decide  what  taxes 
shall  have  been  legally  assessed  and  charged 
upon  the  land  in  controversy.  An  increment  to 
taxes  occasioned  by  a  fraudulent  valuation  is 
illegal,  and  should  be  eliminated  from  the 
amount  of  the  plaintiff's  lien. 

4.  Limitation    or    Actions— Taxation— De- 
linquent Taxes— Collection— Actions. 

The  statute  requiring  actions  to  enforce  a 
liability  created   by  statute  to  be  commenced 
within  three  years  has  no  application  to  suits 
"brought  to  enforce  tax  licna. 
(Syllabus  by  the  Court.) 

Error  trova  District  Court,  Morton  Coun- 
ty;   Wm.  Easton  Hutchison,  Judge. 

Action  by  tlie  board  of  county  commis- 
sioners of  the  county  of  Morton  ai^ainst 
Florence  D.  Whitney  and  Charles  S.  Hinch- 
man,  trustee.  Judgment  for  plaintiff,  and 
<lefendants   bring  error.    Reversed. 

Allen  &  Allen,  for  plaintiffs  in  error. 
Geo.  Getty,  Mathew  .T.  Allen,  and  G.  Porter 
■Craddock,  for  defendant  in  error. 

BUROH,  J.  This  proceeding  In  error 
grows  out  of  an  action  brought  to  enforce 
tax  Hens  under  chapter  392,  p.  705,  Laws 
1001,  providing  a  remedy  by  sale  under  de- 
<;ree  of  court.  Under  an  order  of  the  board 
of  county  commissioners  the  county  attor- 
ney brought  a  large  number  of  actions  to 
foreclose  tax  liens,  devoting  a  single  suit  to 
'each  unredeemed  tract  A  large  number  of 
defendants  moved  for  a  consolidation,  and 
the  refusal  of  the  court  to  comply  with 
their  applications  Is  assigned  as  error. 

The  statute  relates  to  "cases"  in  which 
real  estate,  remains  unredeemed,  and  the 
commissioners  are  given  authority  to  order 


Bolts  against  80  mnch  of  the  unredeemed 
real  estate  of  the  county  as  they  ma.v  direct. 
Separate  suits,  therefore,  are  permissible, 
although  not  required.  In  many  Instances 
no  doubt,  a  single  action  for  the  foreclosure 
of  the  lien  upon  a  single  tract  Is  the  onl.r 
proper  method  of  procedure.  In  many  other 
cases  there  should  be  a  Joinder,  and  the 
board  of  county  commissioners  always  ought 
to  exercise  great  care  when  ordering  suits 
not  to  multiply  costs.  Likewise,  when  the 
matter  of  consolidating  suits  already  com- 
menced Is  presented  to  the  district  court.  It 
should  manage  the  litigation  in  such  a  way 
as  to  keep  costs  at  a  minimum.  One  In- 
dividual may  be  the  owner  of  a  large  num- 
ber of  tracts  all  affected  by  the  same  tax 
proceedings.  In  such  a  case  It  would  be 
unjust  for  the  "board  of  county  commis- 
sioners to  require  separate  suits,  and  It 
would  be  an  abuse  of  discretion  In  the  dis- 
trict court  not  to  consolidate  such  suits  af- 
ter they  had  been  started  unless  some  ex- 
ceptionally Important  fact  should  control 
to  the  contrary.  Other  clear  cases  might  be 
suggested.  No  very  large  amount  of  arbi- 
trary power  has  been  distributed  among 
officers  and  tribunals  of  this  state  vested 
with  authority  In  public  affairs,  and  If  the 
action  of  the  board  of  connty  commissioners 
In  ordering  separate  suits  should  result  In 
oppression  and  palpable  wrong  the  district 
court  should  remedy  the  injury  by  appor- 
tioning costs  at  the  time  of  the  decree.  The 
board  of  county  commissioners  has  a  dis- 
cretion only  as  to  the  time  and  manner  In 
which  It  will  act  When  proceedings  have 
commenced  It  Is  merely  a  party,  and  the 
district  court  has  Jurisdiction  to  protect 
the  rights  of  all  concerned.  The  proceeding 
Is  equitable,  for  the  enforcement  of  a  lien, 
and  the  lienholder  may  be  required  to  bear 
whatever  unconscionable  Increase  It  may 
make  In  the  costs.  In  this  case  the  only 
reason  given  for  the  motions  to  consolidate 
is  that  the  actions  might  have  been  Joined. 
It  cannot  be  said,  therefore,  that  the  dis- 
trict court  abused  its  discretion. 

The  answers  pleaded  facts  showing  a 
fraudulent  valuation  whereby  the  defend- 
ant's taxes  were  greatly  increased,  but  the 
defendants  were  not  permitted  to  introduce 
evidence  In  support  of  this  claim.  The 
plaintiff  contends  that  the  remedy  lay  In 
an  application  to  the  board  of  equalization. 
The  statute  requires  the  court  "to  investi- 
gate and  decide  what  taxes  shall  have  been 
legally  assessed  and  .charged  on  such  land, 
lot,  or  piece  of  ground,  and  to  render  Judg- 
ment therefor  with  the  interest  and  penalty 
thereon  as  provided  by  law."  This  does  not 
mean  that  mere  errors  of  Judgment,  mis- 
takes, or  simple  irregularities  on  the  part 
of  any  of  the  officials  may  be  corrected  In 
the  foreclosure  suit  But  an  increment  to 
ti>xes  occasioned  by  fraud  In  the  valuation 
of  the  property  affected  Is  so  far  Illegal  as 
to  |>e  witliin  the  contemplation  of  th^  stat- 
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ate.  Wltboat  tbe  statute  the  courts  bare 
exercised  Jurisdiction  to  restrain  tbe  coilec- 
tlon  of  taxes  whicb  were  tbe  result  of  con- 
duce quite  similar  to  tliat  described  In  tbe 
answers  in  this  case  (C.  B.  &  Q.  Railroad  Co. 
V.  Com'rs  of  Atchison  Co.,  54  Kan.  781,  39 
Pac.  1038)  and  the  Legislature  evidently 
intended  to  give  tbe  court  authority  to  elim- 
inate tbe  products  of  fraud,  corruption  and 
gross  Injustice  from  the  amount  of  the 
claimed  Ucn  before  entering  a  decree  for 
the  sale  of  the  land. 

The  defendants  claim  that  the  liability 
of  their  land  to  sale  for  taxes  under  a  de- 
cree of  court  is  one  created  by  statute  and 
hence  that  suit  for  that  purpose  must  be 
brought  within  three  years.  Under  the  pro- 
visions of  section  6  the  board  of  county 
commissioners  acts  In  a  representative  ca- 
pacity. The  suit  is  brought  for  tbe  benefit 
of  the  state  of  Kansas  and  all  of  its  munic- 
ipal subdivisions  interested  In  tbe  taxes 
to  be  recovered.  The  proceeds  of  tbe  fore- 
closure sale  are  distributed  among  the  bene- 
ficiaries, including  the  state,  ratably  in  pro- 
portion to  their  several  interests.  Under 
tbe  well-known  rule  statutes  of  limitation 
do  not  apply  to  the  state  except  by  specific 
reference.  The  state  is  certain  to  be  in- 
terested in  almost  every  suit  brought  under 
tbe  act.  No  discrimination  having  been 
made  Iietween  those  cases  and  others  It  Is 
plain  the  Legislature  did  not  Intend  that  ac- 
tion should  be  barred  In  any  instance  by 
lapse  of  time.  Other  considerations  lead 
to  tbe  same  interpretation,  but  It  is  not 
necessary   to  elal)ornte   them. 

For  the  error  committed  In  rejecting  evi- 
dence under  the  answers,  tbe  Judgment  of 
the  district  court  is  reversed,  and  a  new 
trial  awarded.    All  the  Justices  concurring. 


McCKEADT  v.  DENNIS  et  al. 
(Supreme   Court   of   Kansas.    April    7,    1900.) 

PLXADING— JUDOMBNT    ON    PLEADINGS. 

In  ejectmfot.  plaintiff  claimed  to  be  the 
owner  and  entitled  to  pos.4essioii.  Dpfendants, 
in  their  cross-petition,  denied  plaintiff's  owner- 
ship and  alleged  that  a  third  person  wan  the 
owner  and  that  she  bad  executed  an  oil  and  gas 
lease  to  defendants  under  which  they  were 
In  possession.  Plaintiff  filed  a  general  denial 
to  uie  cross-petition  and  reaffirmed  hia  owner- 
ship. Held,  that  the  court  could  not  enter 
judgment  for  defendants  on  tbe  pleadings;  it 
being  necessary  to  determine  the  issue  of 
ownership  in  order  to  decide  the  rights  of  the 
parties. 

Error  from  District  Court,  Chautauqua 
County;  G.  P.  Alkman,  Judge. 

Action  by  Abba  Clair  McCready  against 
W.  H.  Dennis  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

J.  B.  Zicgler  and  KepUnger  &  Trlckett,  for 
plaintiff  ill  error.  W.  S.  Fltzpatrlck  and 
Sproul  &  Van  Tuyl,  for  defendant  in  error. 


PER  CURIAM.  This  was  the  second  trial 
of  an  action  in  ejectment  On  motion  there- 
for the  court  rendered  Judgment  for  the  de- 
fendants on  the  pleadings.  This  is  assigned 
as  error.  The  plaintiff  in  the  action  claimed 
to  l»e  the  owner  of  the  property  in  contro- 
versy, and  entitled  to  its  possession.  The 
defendants  denied  plaintiff's  ownershlpv  and 
In  their  crosa-petition  for  affirmative  relief 
alleged  that  one  Amanda  Miller  was  the  own- 
er of  the  property,  and  that  she  had  executed 
to  them  an  oil  and  gas  lease  under  which 
they  were  in  possession,  and  they  asked  that 
the  plaintiff's  claim  of  ownership  be  can- 
celed. To  this  cross-petition  the  plaintiff 
filed  a  general  denial,  and  reafllrmed  her 
ownership  of  the  land.  These  pleadings  put 
in  issue  the  ownership  of  the  land  as  one 
of  tbe  material  facts  to  be  determined  before 
tbe  court  could  decide  the  ultimate  rights 
of  the  parties.  It  was  therefore  error  for 
the  court,  while  this  issue  was  undetermined 
to  render  a  Judgment  on  the  pleadings. 

The  motion  to  dismiss  this  proceeding  is 
overruled,  the  Judgment  reversed,  and  tbe 
cause  remanded  for  further  proceedings. 


ROSS  OIL  A  GAS  CO.  v.  EASTIUM  et  al. 
(Supreme   Court   of   Kansas.    April   7,    190C.) 

1.  COBPOHATIONS— AUTUOBITT     0»     SeCBETABT 

— CO.NTRACTS. 

A  secretary  of  a  corporation  cannot  or- 
dinarily, without  special  authority,  make  con- 
tracts which  will  bind  tbe  company. 

[Ed.  Note. — For  cases  in  point,  aee  vol.  12, 
Cent  Dig.  Corporations,  {  1C13.] 

2.  Appbai.— Pbesumitions. 

Where  a  district  court,  in  a  trial  to  It 
without  a  jury,  enters  a  general  judgment  and 
tbe  record  in  the  case  presents  two  theories 
upon  which  tbe  court  might  have  based  its 
conclusions,  one  proper  and  the  other  erroneous, 
but  does  not  show  which  theory  was  followed, 
this  court  will  presume  that  the  judgment  was 
entered  upon  tbe  theory  which  makes  it  valid. 
(Syllabus  by  the  Court) 

Error  ttom  District  Ck>nrt,  Allen  County; 
Oscar  Poust,  Judge. 

Action  by  F.  N.  Eastham  and  others  against 
the  Ross  Oil  &  Gas  Company.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Ewing,  Card  &  Gard,  for  plaintiff  in  error. 
Campl)ell  &  Gosborn,  for  defendant  in  error. 

GRAVES,  J.  This  action  was  brought  to 
recover  for  extra  work  done  on  a  gas  well. 
The  plaintiff  in  error,  a  corporation,  had  a 
contract  with  the  defendant  in  error  to  put 
down  six  wells  at  Humboldt,  Kan,  Five  of 
tlie  wells  were  completed.  When  tJie  sixth 
well  was  at  tbe  depth  where  oil  sand  was 
expected,  a  stratum  thereof  was  found,  but 
the  quantity  and  quality  were  not  satisfac- 
tory. Under  the  direction  of  the  secretary 
of  the  plaintiff  in  error  the  extra  work  was 
done  which  is  involved  in  this  case.    It  does 
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not  appear  that  the  secretary  was  specially 
authorized  to  act  for  the  company  In  this 
matter,  and  for  this  reason,  the  company 
denies  liability.  On  a  trial  to  the  court  with- 
out a  Jury  In  the  district  court  of  Allen  coun- 
ty, the  defendant  in  error  recorered  judgment 
against  the  company  for  the  extra  work  done, 
and  it  brings  the  case  here  for  review. 

No  special  findings  of  fact  were  filed  by  the 
court  and  the  record  does  not  show  upon  what 
theory  the  Judgment  was  based.  It  Is  in- 
sisted that  the  secretary  of  a  corporation 
cannot  bind  the  company  by  contracts  made 
for  it,  unless  thereto  specially  authorized. 
In  this  contention,  we  fully  agree  with  the 
plnlntifF  in  error.  It  Is  alleged  in  the  peti- 
tion, however,  that  the  secretary  was  also 
manager  and  agent  of  the  corporation,  so 
far  as  this  well  was  concerned,  and  there  is 
evidence  in  the  case  tending  to  sustain  this 
.averment.  It  the  evidence  in  the  case  satis- 
fled  the  court  that  the  secretary  acted  for  the 
company  in  this  matter,  with  Its  knowledge 
and  consent,  and  under  circumstances  which 
fustifled  the  defendants  In  error,  in  recognise 
Ing  him  as  the  authorized  representative  of 
the  company;  or  that  he  was  expressly  au- 
thorized to  manage  and  superintend  the  well 
In  question,  the  judgment  was  proper.  The 
general  presumption  which  always  obtains  in 
support  of  the  judgments  of  courts  having 
general  jurisdiction,  reijulres  us  to  assume 
that  the  court  so  found,  and  placed  Its  judg^ 
iuent  upon  such  finding.  There  Is  evidence 
to  support  such  finding,  and  as  the  case 
comes  to  us  we  are  unable  to  say  that  the 
evidence  Is  insuillclent. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(73  Kan.  364) 

GROAN  V.  BADEN. 
(Supreme   Court   of   Kansas.    April   7,    lODC.) 

1.  Trial— FiNDiNO— Construction. 

Wliether  tlie  answer  "Do  not  Icnow,"  to  a 
special  findint;  of  fact  returned  by  a  jury,  is 
equivalent  to  "Yes,"  or  "No,"  depends  upon  the 
form  of  the  question  answered.  Generally,  such 
an  answer  shows  that  the  party  whose  duty 
it  was  to  establish  the  fact  involved  in  the 
question,  failed  in  his  proof.  In  a  case  where 
it  was  the  duty  of  the  defendant  to  prove  that 
Emma  M.  Carey  did  not  sign  a  certain  promis- 
sory note,  and  the  jury  returned  the  following 
finding  and  answer:  "Did  Emma  M.  Carey 
sign  the  note  in  question?  Do  not  know." 
Such  answer  is  equivalent  to  "Yes." 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  $  8.53.] 

2.  LiMITATtON   OF  ACTIONS— PLEABINO. 

The  statute  of  limitations,  to  be  available 
as  a  defense,  must  be  affirmatively  pleaded  or 
otherwise  asserted,  and  a  failure  to  do  so,  con- 
stitutes a  waiver  of  such   defense. 

(Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  I>ig.  Limitation  of  Actions,  $  G78.] 

8.  Same— .\CTI0N  Between  Nonrbsioentb. 

The  laws  of  the  state  of  Kansas  relating 
to  the  limitation  of  actions  apply  exclusively 
in  this  state,  except  when  the  requirements  of 
the  statute  permitting  the  law  of  another  state 


or  territory  to  be  applied  has  been  oomplM 

with. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;   Thos.  J.  Flannelly,  Judge. 

Action  by  Henry  Baden  against  R.  R 
Croan.  Judgment  for  plaintiff.  Defendant 
brings  error.    AfiSrmed. 

Ayres  &  Welch,  for  plaintiff  In  error.  J, 
H.  Keith,  for  defendant  in  error 

GRAVES,  J.  This  action  was  commenced 
in  the  court  of  CoffeyvUle,  Montgomery  coun- 
ty. Kan.,  on  the  29th  day  of  August.  1900, 
by  Henry  Baden,  a  resident  of  said  county, 
against  R.  B.  Croan,  a  resident  of  the  Indian 
Territory.  The  plaintiff  recovered  judgment 
May  11,  1901.  The  defendant  took  the  case 
to  the  district  court  by  petition  in  error, 
where  the  judgment  was  aflJrmed,  and  he 
now  brings  the  case  here  for  review. 

The  suit  was  brought  to  recover  on  a  prom- 
issory note.  The  petition  was  in  ordinary 
form  with  a  copy  of  the  note  attached  as  an 
exhibit,  which  reads:  "$7.'W.0O.  Nowata.  L 
T..  June  7th,  1895.  Sixty  days  after  date  we 
promise  to  pay  to  the  order  of  Henry  Baden 
at  Independence,  Kansas,  seven  hundred  & 
thirty-five  and  no-100  dollars  with  Interest 
at  the  rate  of  10  per  cent,  per  annum  from 
date  until  paid  value  received.  Interest  pay- 
able annually.  Emma  M.  Carey.  Wm.  V. 
Carey.  R.  B.  Croan."  Apparently  for  th« 
purpose  of  avoiding  the  statute  of  limita- 
tions. It  was  averred  "that  the  said  defend- 
ants and  each  of  them  have  for  more  than 
one  year  since  said  note  became  dne  and  pay- 
able resided  In  the  Indian  Territory,  and  out 
of  the  state  of  Kansas,  and  beyond  the  Juris- 
diction of  this  court."  The  defendant  was 
summoned  In  Montgomery  county.  He  filed 
a  verified  answer  containing:  (1)  A  general 
denial.  (2)  That  he  bad  for  more  than  eight 
years  been  a  resident  of  the  Indian  Territory, 
and  never  had  been  a  resident  of  Kansas. 
That  the  note  was  made,  executed,  and  de- 
livered In  the  Indian  Territory,  and  was 
barred  by  the  laws  of  that  place  long  before 
this  action  was  commenced.  (3)  A  failure  or 
consideration.  The  plaintiff  for  reply  filed 
a  general  denial.  The  issues  thus  presented 
were  tried  to  a  Jury  of  six  men  In  the  court 
of  Coffeyville. 

One  of  the  material  facts  Involved  In  the 
defendant's  third  defense  was  whether  or 
not  Emma  M.  Carey  signed  the  note  In  ques- 
tion. The  defendant  claimed  that  he  signed 
the  note  as  surety  in  consideration  of  the 
promise  that  she  would  also  sign  It,  and  her 
name  had  been  forged  thereto.  Special  find- 
ings of  fact  were  submitted  to,  and  returned 
by  the  jury,  which  are  In  part  as  follows: 
"Q.  State  what  the  consideration  of  the  note 
was?  A.  The  amount  of  the  note.  Q.  What 
was  the  agreed  consideration  of  the  note? 
A.  $735.  Q.  Did  Emma  M.  Carey  sign  the 
note  in  question?    A.  Do  not  know."    It  la 
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claimed  that  the  answer  "Do  not  know,"  Is 
equivalent  to  ".Vo,"  and  the  case  of  Kallna  v. 
Hailrond.  60  Ivan.  172,  76  Pac.  438,  is  cited 
as  authority  for  this  contention.  The  deci- 
sion, however,  does  not  so  hold.  The  rule 
established  by  that  and  other  cases,  Is  that 
such  an  answer  Indicates  that  the  party 
whose  duty  It  was  to  establish  the  fact  in- 
volved in  the  question,  failed  in  his  proof. 
Tested  by  this  rule  the  answer  means,  "Yes." 
The  defendant  alleged  and  undertool!  to  prove 
that  Ennna  M.  Carey  did  not  sign  the  note. 
The  jury,  after  hearing  all  the  evidence  on 
the  subject,  are  unable  to  say  that  she  did 
not  sign  it,  and  tlierefore,  tiie  presumption 
that  she  did,  is  not  overtlirown.  Tlie  execu- 
tion of  the  note  by  the  defendant  Is  not 
controverted  by  the  evidence.  This  disposes 
of  all  the  questions  presented  in  favor  of  the 
plaintiCF.  Henry  Baden,  except  the  statute  of 
limitations. 

It  is  argued  by  the  plaintiff  in  error  that, 
when  It  appears  from  the  face  of  the  peti- 
tion that  the  cause  of  action  is  barred  by 
the  statute  of  limitation,  the  plaintiff  can- 
not recover  unless  he  afflruuitively  removes 
the  bar  by  his  testimony.  It  is  further  claim- 
ed that  this  duty  of  the  plaintiff  does  not 
depend  u[H>n  any  act  or  plea  on  the  part  of 
the  defendant.  We  think  otherwise.  The 
mere  fact  that  a  promissory  note  is  barred 
by  the  statute  of  limitations  does  not  imply 
that  the  debt  evidenced  thereby  Is  extinguish- 
ed, nor  that  the  defendant  is  not  morally  ob- 
ligated to  pay  It.  This  statute  was  not 
desimied  to  prevent  tlie  payment  of  such 
obligations.  It  only  furnishes  a  defense 
thereto  which  the  defendant  may  use  or  not 
at  his  option.  The  right  to  use  this  defense 
Is  regarded  as  a  privilege  which  may  be 
waived,  and  the  failure  to  afflrmatlvoly  as- 
sert it  will  constitute  a  waiver  thereof.  In 
this  case  the  defendant  did  not  either  demur 
to  the  petition,  object  to  the  Introduction  of 
evidence,  plead  the  statute  of  limitations  In 
his  answer,  or  otherwise  claim  the  protection 
of  this  Kansas  statute.  It  seems  that  the  de- 
fendant did  not  rely  upon  the  Kansas  stat- 
ute of  lImitatIoh.s.  at  the  trial,  but  sought 
protection  under  the  statutes  of  the  Indian 
Territory,  which  were  fully  pleaded  In  his 
answer,  and  established  by  the  proof.  He 
Insists  that  a  good  defense  was  made  out 
under  section  4450  of  the  General  Statutes  of 
Kansas  of  19;>1,  which,  so  far  as  necessary, 
reads:  "Where  the  cause  of  action  has  arisen 
In  another  state  or  country,  between  nonresi- 
dents of  this  state,  and  by  the  laws  of  the 
state  or  country  where  the  cause  of  action 
arose  an  action  cannot  be  maintained  thereon 
by  reason  of  lapse  of  time,  no  action  can  be 
maintained  thereon  In  this  state."  The  de- 
fens*  as  pleaded,  however,  omits  the  essen- 
tial averment  that  the  cause  of  action  "arose 
between  nonresidents  of  this  state."  This 
omission  makes  the  plea  insufBcient.  It  is 
shown  by  the  evidence  that  the  plaintiff, 
Henry  Baden,  payee  of  the  note,  was  at  all 


times  a  resident  of  the  state  of  Kansas. 
This  fact  is  not  disputed.  It  seems,  there- 
fore, that  this  defense,  both  in  plea  and  proof, 
falls  outside  of  the  provisions  of  the  statute 
relied  upon.  We  conclude  that  the  verdict 
and  findings  of  the  Jury  were  fully  justified, 
both  by  the  law  and  the  evidence. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


JITSROURI  PAC.   RY.   CO.   r.  DORR. 

(Supreme  Court  of   Kansas.     April   7,   100(5) 

1.  Master  and  Sebvant— Injuky  to  Sbbvani 

— DKFECTIVE  AlTLIANCES. 

Before  an  ompIoyC  of  a  railroad  com.iny 
can  recover  from  the  company  for  injuries 
resulting  from  a  defective  appliance  on  a  locomo- 
tive, of  which  defect  the  railroad  company 
had  no  actual  knowledge,  he  must  show  that  it 
had  existed  for  such  length  of  time  tlint  the 
company  should  have  discovered  and  remedied  it. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  248,  2o0.] 

2.  Same— Tbial  —  Special  Findings  —  Defi- 
nitkness. 

There  was  a  finding  by  the  jury  that  the 
injury  in  question  would  not  have  occurred  but 
for  the  defect,  and  that  the  company  had  no 
actual  knowledge  of  its  existence.  It  also  found, 
in  response  to  a  question  as  to  the  duration  of 
the  defect,  that  it  had  existed  "for  some  time 
previous  to  accident."  Held,  that  the  latter 
finding  is  too  indefinite  to  support  a  recovery. 

3.  Trial— CoKRECTioN— Objections. 

At  the  instance  of  the  defendant  the  jury 
was  required  to  make  a  more  definite  answer 
to  the  question,  but  the  second  answer  was  no 
more  specific  than  the  first,  and,  as  the  second 
effort  to  obtain  a  specific  answer  bad  failed, 
it  is  not  to  be  presumed  that  a  better  result 
would  have  been  obtained  by  gtill  other  efforts. 
nor  did  the  defendant  waive  its  right  to  object 
to  the  finding  by  failing  to  request  the  court 
to  have  the  effort  repeated. 

4.  Same. 

A   finding  of  a  jury  upon   a  specific  and 
controlling  question  must  be  deemed  to  be  as 
full  and  definite  an  answer  as  the  testimony  iu 
the  case  will  warrant. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Thos.  C.  Wilson,  Judge. 

Action  by  Bichard  X.  Dorr  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defeudant  brings 
error.    Reversed  and  remanded. 

J.  H.  Richards  and  C.  E.  Benton  (Smyth  & 
Helm,  of  counsel),  for  plaintiff  In  error. 
Houston  &  Brooks,  for  defendant  in  error. 

JOHNSTON,  C.  J.  Richard  N.  Dorr  was 
the  head  brakeman  on  a  freight  train  of  the 
Missouri  Pacific  Railway  Company,  and  on 
his  fourth  trip  over  the  line  he  fell  from  the 
steps  of  the  locomotive,  the  wheels  passed 
over  and  crushed  his  legs,  making  it  neces- 
sary to  amputate  one  of  them  above,  and  one 
below  the  knee.  He  brought  this  action,  al- 
leging that  the  injury  was  due  to  the  negli- 
gence of  the  railway  company.  In  his  testi- 
mony he  related  the  circumstances  of  the  un- 
fortunate   occtirrence,    saying    substantially 
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that  he  was  riding  on  the  engine,  and  as  he 
approached  the  station  of  Freeport  It  was 
suggested  to  him  that  he  make  ready  to  get 
off,  which  he  procee<led  to  do;  that  he 
grai^ped  the  handhold  of  the  tender  and 
reached  for  the  handhold  of  the  cab  at  the 
opi)oslte  side  of  the  passage-way,  and,  It 
being  considerably  lower  than  the  other 
handhold,  be  leaned  over  and  Just  as  be  was 
about  to  catch  It  there  was  a  Jar  of  the 
engine  which  threw  him  off  his  balance.  He 
then  placed  bis  foot  on  the  lower  step  which, 
being  defective,  tilted  him  off,  his  handhold 
broke  loose,  befell  to  the  ground,  and  rolled  un- 
der the  wheels,  receiving  the  Injuries  men- 
tioned. In  bis  petition  the  negligence  im- 
puted to  the  railway  company  was  the  sud- 
den Chech  ing  of  the  train,  the  Improper  posi- 
tion of  the  handholds,  the  defective  step  and 
the  condition  of  the  ground  ui)on  which  be 
fell,  causing  blm  to  roll  towards  the  track. 
The  railway  company  alleged  and  offered 
testimony  tending  to  show  tliat  the  step  was 
not  defective,  and  Its  condition  was  the  main 
point  in  dispute  between  the  parties.  It  was 
Insisted  by  the  company  that  In  any  event 
Dorr  knew  of  the  existing  conditions  and 
that  his  own  negligence  contributed  to  the 
Injury.  The  trial  resulted  in  a  verdict  for 
Dorr  and  the  Jury  awarded  him  damages  in 
the  sum  of  |35,000.  There  was  no  claim  that 
the  injury  was  malicious,  willful,  or  wanton, 
and  hence  no  part  of  this  exceptionally 
large  award  was  exemplary  damages. 

It  is  earnestly  contended  that  the  evidence 
does  not  prove  the  alleged  negligence  of  the 
railway  company,  and  it  Is  also  argued  that 
It  affirmatively  shows  that  the  injury  was 
due  to  a  want  of  care  on  the  part  of  Dorr. 
Of  this  brancb  of  the  case  it  may  be  said 
that  in  some  respects  the  testimony  is  not 
satisfactory,  but  it  cannot  he  held  that  the 
finding  that  the  company  was  negligent  is 
without  supiwrt,  nor  would  the  court  be  Justi- 
fied in  saying,  as  a  mutter  of  law,  that  a 
recovery  by  Dorr  was  barred  by  his  own 
negligence.  The  railway  company  Insists 
that  it  is  entitled  to  Judgment  on  the  find- 
ings, claiming  that  they  in  effect  acquit  It  of 
the  charge  of  negligence.  It  api)ear8  from  the 
evidence  and  the  findings  that  the  liability 
of  the  railway  company  is  based  principally 
uiwn  its  negligence  in  maintaining  a  defect- 
ive step.  To  question  Xo.  18,  "If  you  find 
that  said  step  was  out  of  reiialr,  stjite  In 
answer  to  this  whether  you  find  plaintiff 
would  have  been  Injured  if  said  step  had  not 
been  out  of  repair?"  the  Jury  answered,  "No." 
To  hold  the  company  for  injuries  to  an  em- 
ploys because  of  defective  machlner>-  or  ap- 
pliances It  Is  necessary  that  the  I'ompany 
should  have  had  knowledge  of  the  delwt,  or 
that  it  ought  to  have  had  such  kuowletlge 
by  the  use  of  ordinary  care.  Tliere  was  a 
finding  by  the  Jury  tliat  the  step  on  the  en- 
gine was  out  of  repair  at  the  time  of  the 
injury,  and  in  answer  to  another  question 
as  to  the  nature  of  the  defect,  tue  Jury  an- 


swered, "The  stirrup  was  bent  up  in  the 
center  at  the  bottom — bolt  was  loose  and 
flanges  broken."  To  the  si>ecial  question, 
"What  person  or  persons  in  the  employ  of  the 
defendant  are  shown  by  the  evidence  to  have 
had  notice  prior  to  the  accident  in  question 
that  said  step  was  out  of  rei)air?"  the  jury 
answered,  "Xo  one."  The  si)ecial  Interroga- 
tory, "If  you  answer  question  No.  13  in  the 
affirmative,  state  for  bow  long  a  time  said 
step  had  t>een  out  of  repair,"  was  answered 
by  the  Jury,  "For  some  time."  The  railway 
company  moved  the  court  to  require  the 
Jury  to  answer  the  quet^tion  more  defluitely, 
and  the  Judge  stated,  "I  presume  they  are 
entitled  to  a  more  definite  answer  to  that; 
as  to  bow  many  days  or  weeks,"  and  sustain- 
ed the  motion.  Later  the  Jury  returned  with 
the  enlarged  answer,  "For  some  time  pre- 
vious to  accident"  These  findings  do  not 
warrant  a  recovery.  Whether  the  defect 
existed  for  such  a  length  of  time  as  to  charge 
the  railway  company  with  notice  of  the  de- 
fect was  an  Important  consideration.  Notice 
or  knowledge  cannot  t>e  presumed  unless  the 
duration  and  character  of  the  defect  were 
such  as  should  have  been  discovered  by  the 
railway  company  by  the  exercise  of  ordinary 
care  and  diligence.  In  Harter  v.  Railroad 
Co.,  55  Kan.  230,  38  Pac.  778,  It  appeared 
that  an  injury  to  an  employ^  was  caused  by 
a  defect  In  a  railway  trade  The  court  re- 
marked: "This,  however,  is  not  enough  to 
warrant  a  recovery  against  the  defendant 
There  must  t>e  evidence  fairly  tending  to 
show  either  that  the  defendant  knew  of  the 
existence  of  the  defect,  or  that,  in  the  ex- 
ercise of  reasonable  and  ordinary  care  and 
diligence,  the  defect  could  have  been  dis- 
covered before  the  accident"  See,  also.  Rail- 
road Co.  V.  Wagner,  33  Kan.  660,  7  Pac.  201; 
Railroad  Co.  v.  Ledbetter,  34  Kan.  320,  8 
Pac.  411;  Carruthers  r.  Railway  Co.,  55  Kan. 
600,  40  Pac.  915;  Railroad  Co.  v.  Tindall,  57 
Kan.  719,  48  Pac.  12;  Railroad  Co.  v.  Swarts, 
58  Kan.  235,  48  Pac.  963. 

It  has  been  found  that  Dorr  would  not 
have  been  hurt  but  for  the  defective  step: 
that  none  of  the  employes  of  the  railroad 
company  knew  of  the  defect,  and  that  the 
step  bad  been  out  of  repair  "for  some  time 
previous  to  accident"  Was  It  out  of  repair 
long  enough  to  charge  the  railroad  comi>any 
with  constructive  notice  of  the  defect?  How 
long  a  period  is  "some  time"?  In  the  Cen- 
tury Dictionary  the  word  "some"  Is  defined 
as  "a  certain  indefinite  or  indeterminate 
quantity  or  part  of ;  more  or  less;  often  so 
used  as  to  denote  a  small  quantity  or  a 
deficiency."  The  definition  given  In 
Webster's  International  Dictionary  Is: 
"Consisting  of  a  greater  or  less  portion  or 
sum;  composed  of  a  quantity  or  number 
which  is  not  stated ;  used  to  express  an  in- 
definite quantity  or  number;"  and  also,  "nor 
much;  a  little."  In  Lewis  v.  Jones,  17  Pa. 
262,  55  Am.  Dec.  550,  a  witness  bad  testified 
about  the  purchase  of  "some  hay"  and  "gome 
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sraln"  to  feed  stock,  and  tbe  court  was  asked 
to  base  an  Instruction  thereon,  which  was 
refused.  In  reviewing  the  case  It  was  said 
that  "'some'  Is  a  term  too  uncertain  in  Its 
signification  to  sustain  a  verdict  for  any 
definite  amount.  It  may  mean  a  single 
ounce,  or  10,000  tons;  a  single  quart,  or 
20,000  bushels."  In  tbe  same  connection  it 
was  said  that  "nothing  can  more  Justly 
Imiwir  confidence  In  the  administration  of 
Justice  than  the  practice  of  encouraging,  or 
even  permitting,  a  Jury  to  find  facts  of  which 
there  is  no  evidence."  In  Railroad  Co.  v. 
Speor,  44  Mich.  170,  6  N.  W.  203  (38  Am. 
Rep.  242),  the  court,  in  speaking  of  a  promise 
to  repair  an  engine  "some  time,"  said  that 
'the  promise  was  wholly  indefinite."  In  City 
of  Lincoln  v.  Calvert,  39  Neb.  305,  58  N.  W. 
115,  there  was  an  instruction  given  in  a  per- 
sonal injury  case  to  the  effect,  that  if  the  city 
permitted  a  defect  in  the  street  to  continue 
for  a  "considerable  leugth  of  time"  which 
rendered  It  unsafe  and  dangerous,  a  liability 
would  arise,  and  It  was  held  that  a  "con- 
siderable length  of  time"  was  so  indefinite 
as  to  form  no  proper  test  for  the  guidance  of 
tbe  Jury.  In  St  Louis  Paper  Box  Co.  v. 
Hublnger  Bros.,  100  Fed.  595,  40  0.  O.  A.  577, 
tbe  court  had  before  it  a  contract  for  the 
sale  of  a  large  number  of  articles,  and  there 
was  a  provision  in  It  that  If  the  vendee 
should  receive  "some"  that  were  not  up  to 
sample  be  should  return  them  to  the  vendor 
who  would  replace  them,  and  the  court 
interpreted  the  word  "some,"  as  used  in  the 
contract,  to  mean  "a  small  or  Inconsiderable 
number."  To  the  same  effect  is  Chase  v. 
City  of  Cleveland,  44  Ohio  St  505,  9  N.  E. 
225,  58  Am.  Rep.  843.  In  Railroad  Co.  y. 
Swarts,  58  Kan.  235,  48  Fac.  053,  where  the 
question  was  whether  a  certain  hole  had  ex- 
isted such  a  length  of  time  that  tbe  railway 
company  should  have  known  of  it  Chief 
Justice  Doster  discussed  the  matter  of  time. 
Among  other  things,  he  said:  "What  Is 
meant  by  a  'considerable  time,'  as  related  to 
tbe  duration  of  a  defect  In  railroad  tracks 
which  will  charge  the  company  with  knowi- 
(Hlge?  Suppose  the  jury  had  found  In  plain- 
terms:  The  hole  did  not  exist  for  a  con- 
!>iderable  time.'  AVho  would  have  been  the 
wiser  as  to  whether  It  had  existed  long 
enough  to  enable  the  company's  responsible 
agents  to  discover  and  repair  it?  Such  a 
finding  would  have  been  too  Indefinite  to  aid 
In  tbe  determination  of  the  disputed  ques- 
tion." "Some  time"  is  equally  indefinite  as  n 
"considerable  time,"  and  certainly  it  Is  not  « 
longer  time.  It  is  evident  that  the  Jury  were 
unable  to  find  from  the  evidence  what  length 
of  time  tlie  defect  did  exist,  and  upon  what 
basia  could  they  have  found  that  it  did 
exist  such  a  length  of  time  that  It'  should 
have  been  discovered  and  remedied  by  the 
railroad  company?  The  finding  Is  the  e(iulva- 
lent  of  an  answer  that  "the  stop  was  out  of 
repair  before  the  accident,  but  the  length  of 
time   we  do  not  know."     The  Jury   were 


pressed  for  a  specific  answer  to  the  question, 
but  their  second  attempt  added  words  but 
not  definiteness  to  the  answer.  After  the 
second  effort  to  obtain  a  definite  answer  to 
the  question  had  failed  there  was  no  good 
reason  to  expect  anything  more  explicit  from 
the  Jury  on  the  testimony  submitted,  and 
therefore  no  reason  why  the  court  should 
have  been  asked  to  send  the  Jury  back  for  a 
better  answer. 

It  is  argued  that  the  necessary  facts  are 
presumably  found  in  the  general  verdict 
The  general  verdict  had  no  other  or  better 
support  than  the  special  finding.  The  ques- 
tion was  specific;  it  was  controlling;  a 
definite  answer  was  required,  and  it  must  be 
presumed  that  the  jury  made  as  full  and 
as  definite  an  answer  as  the  testimony  would 
warrant  How,  then,  can  It  be  said  that  the 
general  verdict  helps  out  the  special  finding? 
The  general  rule  Is  that  the  general  verdict 
yields  to  the  special  findings.  The  purpose, 
In  part,  of  special  findings  Is  to  explain  and 
test  the  correctness  of  the  general  verdict. 
Applying  this  test  It  appears  that  the  Jury 
must  have  misunderstood  or  misapplied  the 
law  as  to  constructive  notice  of  the  defective 
step.  Tbe  court,  In  effect  Instructed  that 
the  company  was  not  chargeable  with  con- 
structive notice  "unless  the  defects  were  of 
such  a  nature,  and  had  existed  for  such  a 
length  of  time,  that  they  should  have  been 
discovered  and  remedied  by  the  defendant" 
The  Jury's  answer  as  to  the  length  of  time 
was  no  more  than  a  conjecture.  If  they 
could  not  approximate  the  duration  of  the 
defect,  they  could  not  Intelligently  find  that 
It  bad  existed  so  long  that  it  should  have 
been  discovered  and  remedied  by  the  rail- 
road company.  As  was  said  In  Railroad  Co. 
V.  Tludall,  supra :  "A  finding  of  negligence 
cannot  rest  on  mere  conjecture." 

On  account  of  this  finding,  the  verdict 
must  be  set  aside,  the  Judgment  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  Justices  concurring. 


HONCE  et  al.  v.  SCHRAM  et  al. 
(Supreme   Court    of   Kansas.    April    7,    1006.) 

1.  Execution— SUPPLEMENTABY  Pboceedino— 
Pbobatb  Coubt— Review. 

In  a  proceeding  in  aid  of  execution  the 
probate  judge  acts  as  a  subordinate  officer  of 
the  district  court  from  which  the  execution  is 
issued,  and  in  tbe  supervision  of  the  probate 
judge's  action  tbe  court  exercises  original,  rather 
than  appellate,  jurisdiction. 

[EU.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Execution,  §  1097.] 

2.  Appeai,— TTAnMl-Ess  Erbob. 

Where  such  superviRion  was  invoked  by 
what  was  termed  a  petition  in  error,"  and  this 
court  gave  such  consideration  to  the  proceed- 
ings of  the  probate  judge  as  would  have  been 
Riven  on  a  formal  application,  it  cannot  be 
held  that  its  action  was  void  or  that  any  one 
was  prejudiced  by  the  informality. 

3.  EXECPTIOS— SOPPLEMENTABY  PBOCEEDINGS. 

An  abstract  of  a  judgment  of  a  justice  of 
the  peace,  duly  filed  in  the '  district  court,  is 
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a   sufficient  basis   for  a  procee<IiDg  in   aid  of 
execution. 

[Ed.  NotP. — For  cnsra  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  $  lOlKS.] 

4.  PbISCIPAL     and     RrBETY  —  SfBROOATION— 

Contribution. 

I'ndpr  section  480  of  tlie  ('ivil  Code  a 
suret.v  wlio  has  paid  a  judgment  may  have  tlie 
benefit  of  such  judgment,  not  only  to  comije! 
repayment  from  the  principal,  but  also  to  en- 
force contribution  against  other  sureties  jointly 
liable  with  him  on  the  judgment. 

[Ed.  Note. — For  cases  in  point.  ?pp  vol.  40, 
Cent  Dig.  Principal  and  Surety,  §§  524,  00.").] 

5.  Judgment— Satisfaction — Assignment  of 
Judgment. 

The  payment  of  such  judgment  by  one  of 
the  sureties  against  whom  it  was  rendered,  and 
the  talcing  of  an  assignment  of  the  judgment 
to  himself,  did  not  operate  as  a  satisfaction  or 
the  judgment  against  the  other  judgment  debt- 
ors. 

6.  Execution— SiTPPLEMENTABT  Pboceedings. 

While  the  rights  of  third  parties  as  to  the 
owner.ship  of  assets  sought  to  be  subjected  to 
the  payment  of  a  judgment  cannot  be  finally 
determined  in  this  summary  proceeding,  the 
mere  fact  that  property  is  in  the  bands  of 
others  than  the  judgment  debtor,  or  that  a 
colorable  dispute  as  to  the  ownership  arises, 
does  not  deprive  the  judge  of  power  to  proc-eed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  Dig.  Execution,  $  1149.1 

7.  Same— Ordeb— Res  Judicata. 

A  third  person,  subpcnnaed  as  a  witness 
and  who  gives  testimony  in  such  a  proceeding, 
but  who  is  not  made  a  party  to  it.  and  who 
did  not  intervene  to  claim  the  property,  is  not 
bound  by  the  order  of  the  judge,  and  may 
thereafter  in  an  appropriate  action  litigate  bis 
rights  to  such  property. 

(Ed.  Note. — For  cases  in  noint,  see  vol.  21, 
Cent.  Dig.  Execution,  J  lir>7.] 

8.  Same— SiTPPLEMENTARY  Proceedings. 

The  failure  of  the  judgment  debtor  to 
appear  and  give  testimony  in  the  proceeding 
does  not  preclude  the  c.\aminution  of  other  wit- 
nesses, nor  prevent  the  judge  from  making 
such  order  as  the  testimony  produced  will  war- 
rant. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  County ; 
G.  P.  Alkmnu,  Judge. 

Proceedings  by  Charles  Schrani  and  others 
against  S.  A.  Honce  and  others.  Judgment 
for  plniutiffs,  and  defendants  bring  error. 
AfBrined. 

N.  A.  ycflger,  for  plaintiffs  in  error.  T.  A. 
Kramer,  for  defeuduuts  in  eiTor. 

JOHNSTON,  C.  J.  This  was  a  proceeding 
in  aid  of  execution.  Joseph  8.  Bogle  gave  a 
promissory  note  for  borrowed  money  and 
procured  his  brother,  John  P.  Bogle,  and  also 
Charles  Schram  and  E.  H.  Hutchlns,  to  sign 
the  note  as  sureties.  Default  was  made  In 
the  payment  of  the  note,  and  on  May  10,  1801, 
judgment  was  obtained  before  a  Justice  of 
the  peace  against  the  principal  and  the  sure- 
ties. For  his  own  protection,  the  surety 
Schram  paid  the  Judgment  and  took  au  as- 
signment of  it.  An  abstract  of  the  Judgment 
was  filed  in  the  district  court  and  several 
executions  were  issued  without  substantial 
results.    On  October   13,  1903,    Schram    in- 


stituted this  proc(  Mlinsr.  and  an  order  was  is- 
sued by  the  probate  jud^e  re<iuiring  Iwth  of 
the  Bogles  to  appear  and  answer  conceming 
property  of  theirs  which  might  he  subjei-t  to 
tlie  payment  of  tlie  Judgment  In  that  ("on- 
nectlon  a  subixieua  duct-s  tecum  was  Issued, 
directed  to  S.  A.  Ilonce,  a  dauglitor  of  John 
P.  Bogle,  and  to  CliiMs  Wirth,  under  whicli 
S.  A.  Honce  produce<l  a  ndte  for  *o0<),  exe- 
cuted by  Wirth.  On  the  part  of  Schram  it 
was  claimed  that  this  note  was  the  property 
of  Jolm  P.  Bogle,  while  Mrs.  Hoiioe  stated 
that  it  had  been  given  to  her  by  her  father 
for  services  rendered.  After  a  bearing,  the- 
proliate  Judge  found  that  the  note  and  in- 
debtedness was  the  property  of  John  P.  Bogle, 
and  to  cover  It  up,  and  to  prevent  Schram 
from  collecting  a  share  of  the  judgment  from 
him,  he  had  attempted  to  transfer  the  note 
and  indebtedness  to  his  daughter,  Mrs.  Honce, 
and  that  the  transfer  was  without  considera- 
tion and  fraudulent  An  order  was  made  by 
the  Judge  appointing  a  receiver  and  direct- 
ing him  to  take  charge  of  and  collect  the  note 
and  apply  the  proceeds  upon  the  Bogle  Judg- 
ment. The  probate  Judge,  who  had  obtained 
]M>sses8ion  of  tbe  note  under  the  subpoma 
duces  tecum,  delivered  it  to  the  receiver.  Ex- 
ceptions were  taken  to  the  rulings  of  the  pro- 
bate Judge,  a  tran.script  of  the  proceedings 
made,  and  tbe  matter  was  taken  before  the 
district  court  upon  what  Is  designated  as  a 
"petition  In  error."  Schram  moved  to  dis- 
miss ttie  proceeding  for  lack  of  Jurisdiction 
in  the  district  court,  on  the  theory  that  a 
proceeding  In  error  Is  not  warranted  In  such 
cases.  The  district  court  denied  tbe  motion, 
reviewed  the  proceedings  before  the  probate 
Judge,  and  sustained  bis  rulings.  John  P. 
Bogle  died  after  tbe  proceeding  was  began, 
and  the  administrator  of  his  estate,  as  well 
as  his  daughter,  S.  A.  Ilonce,  complain  of  the 
rulings  of  the  district  court  In  a  cross- 
))etltian  in  error,  Schram  also  complains  of 
tbe  refusal  of  the  district  court  to  dismiss  tlie 
proceeding. 

In  a  proceeding  In  aid  of  execution,  the 
Jurisdiction  of  the  district  court  to  review  and 
revise  the  action  of  the  probate  Judge  Is 
original  rather  than  appellate.  "While  the 
proceedings  were  bad  before  the  probute^ 
Judge,  they  were  not  an  exercise  of  probate 
Jurisdiction,  nor  was  a  record  of  them  re- 
quired to  be  kept  in  the  probate  court  The 
Judge  was  exercising  Judicial  functions  in  a 
case  in  the  district  court  and  was  in  fact  act- 
ing as  a  subordinate  officer  of  that  court,  and 
under  its  supervisory  control."  Bowersockv. 
Adams,  55  Kan.  C85,  41  Pac.  971;  Young  v. 
Ledrlck,  14  Kan.  !12;  The  White  Sewing 
Machine  Co.  v.  Wait,  24  Kan.  136;  Civ.  Code, 
§  499.  The  proceeding,  being  in  the  district 
court,  is  of  course  subject  to  ka  supervision. 
Although  Irregularly  brought  to  Its  attention 
the  court  bad  Jurisdiction  to  examine,  and,  if 
necessary,  to  correct  the  proceedings  of  its 
subordinate  officer.  That  jurisdiction  was 
Invoked,  and  a  hearing  bad  upon  a  full  trau- 


Digitized  by 


Google 


Kan.) 


HONCE  ▼.  SCHBAM. 


537 


script  of  the  proceedings.  The  considera- 
tion of  tlie  court  was  substantially  what  It 
would  have  been  if  It  had  heen  Invoked  by 
an  ordinary  application,  and,  that  being  true, 
the  name  of  the  paper  by  which  Its  Jurisdic- 
tion was  Invoked  Is  not  very  material.  The 
transcript  presented  the  doings  of  the  pro- 
bate judge  more  fully  than  if  the  require- 
ments of  the  Code  had  been  strictly  followed. 
It  provides  that  "the  judge  shall  reduce  all 
his  orders  to  writing  which,  together  with  a 
minute  of  his  proceedings,  signed  by  himself, 
shall  be  filed  with  the  clerk  of  the  court,"  etc. 
Civ.  Code,  I  409.  Since  the  court  supervised 
the  proceedings  of  the  probate  judge  substan- 
tially as  if  there  had  been  a  formal  presenta- 
tion it  cannot  well  be  said  that  its  action  Is 
void,  nor  that  anyone  suffered  prejudice  by 
reason  of  the  informality. 

On  the  other  side  it  is  insisted  that  as  a  full 
transcript  of  the  Judgment  of  the  justice  of 
tlie  peace  was  not  filed  in  the  district  court 
there  was  no  basis  for  the  proceeding.  An 
abstract  of  the  judgment  is  sufficient.  When 
an  abstract,  such  as  is  iirescrlbed  in  section 
119  of  the  Justice  Code,  Is  filed  in  the  dis- 
trict court,  the  judgment  is  subject  to  the 
same  rules,  and  has  the  same  force  within 
the  county,  as  though  originally  rendered  in 
the  district  court.  Treptow  v.  Buse,  10  Kan. 
170:  Rahm  v.  Soper,  28  Kan.  529.  Where  a 
Judgment  is  to  be  transferred  from  one 
county  to  another  a  different  rule  applies 
and  the  transcript  of  the  Journal  entry  of 
Judgment  is  required.  The  distinction  be- 
tween such  a  transfer  and  the  filing  of  an 
abstract  within  the  county  la  pointed  out  and 
the  reasons  given  therefor  In  Hubbard  v. 
Jones.  01  Kan.  722,  CO  Pac.  743. 

The  contention  that  Schram  was  not  enti- 
tled to  the  benefit  of  the  judgment  to  enforce 
contribution  from  his  co-surety  cannot  be  sus- 
tained. T'nder  section  4R0  of  tlie  Civil  Code, 
n  surety  who  has  paid  a  judgment  may  have 
the  benefit  of  such  judgment,  not  only  to  com- 
pel rei)aynient  from  the  principal,  but  ab<o  to 
enforce  contribution  against  any  one  jointly 
liable  with  him  on  the  judgment.  In  such  a 
case  a  new  proceeding  would  be  wholly 
superfluous.  The  assignment  of  the  judg- 
ment, when  It  was  paid  by  Schrnni,  was  en- 
tered on  the  docket  and  embraced  in  the  ab- 
stract of  the  judgment  wliich  was  filed  In  the 
district  court.  The  assignment  did  not  oper- 
ate as  a  satisfaction  of  tlie  judgment  as 
against  the  other  judgment  de1)tors,  and  un- 
der It.  and  the  notice  which  the  entry  afford- 
ed. Schrani  was  entitled  to  enforce  contribu- 
tion against  his  co-surety.  Bogle.  ITarris  v. 
Frank.  20  Kan.  200:  Williams  v.  Riehl,  127 
Cal.  3<'..^.  .".9  Pac.  702.  78  Am.  St.  Rep.  00;  17 
Oyc.  410. 

There  is  a  contention  that  the  judgment 
bad  not  iieen  kept  alive,  and  was  therefore 
not  enforceable.  This  is  based  on  the  dis- 
credited theory  that  no  execution  was  Issued 
on  May  11,  1.S90.  The  entry  on  the  Judgment 
docket  was  that  on  the  date  named  a  prajcipe 


for  execution  was  filed  and  an  execution  is- 
sued. That  execution  appears  to  have  been 
lost;  hut  there  is  ample  testimony  that  It  was 
in  fact  issued,  placed  in  the  hands  of  the 
slieriff,  and  that  he  returned  the  writ  unsat- 
isfied. The  oral  proof  of  this  fact  is  sup- 
plemented by  an  entry  on  the  docket  of  June 
2,  180C,  that  the  execution  was  returned,  en- 
tered, and  filed,  and  that  it  was  misatisfled. 
It  is  next  contended  that  the  Judge  had  no 
power  over  S.  A.  nonce,  who  was  only  a  wit- 
ness, and  that  his  order  can  have  no  binding 
effect  uiwn  her,  or  upon  Wirth,  who  owned  the 
imiMjunded  debt.  Tbe  Judge  did  have  power 
to  Inquire  whether  the  debt  was  an  asset  of 
John  P.  Bogle,  and,  that  being  found,  to  or- 
der the  application  of  it  to  the  payment  of 
the  Judgment.  The  note  had  been  placed  in 
the  custody  of  the  judge,  and,  so  far  as  ap- 
pears, it  was  surrendered  without  objection. 
If  she  had  refused  to  yield  possession,  or 
had  intervened  as  a  party  and  claimed  own- 
ership of  the  note,  the  judge  would  probably 
have  declined  to  proceed  further  until  the 
dispute  as  to  ownersliip  had  been  settled. 
It  is  tru*-,  as  contended,  that  an  ultimate  de- 
termination of  a  disputed  ownership  of  prop- 
erty or  of  lndebtedn;>s8  cannot  be  made  in 
this  summary  proceeding,  and  esijecially  in  a 
case  where  tlie  claimant  is  not  a  party  to  the 
proceeding.  However,  the  mere  fact  that  an 
asset  is  In  the  hands  of  another  than  the 
judgment  debtor  does  not  preclude  the  appli- 
cation of  it  to  the  payment  of  the  Judgment. 
The  statute  provides  that  the  judge  may  or- 
der the  application  of  any  property  of  the 
Judgment  debtor  not  exempt  by  law  which  is 
in  the  hands  of  any  other  person  or  corpora- 
tion, or  ■which  may  be  due  to  the  Judgment 
debtor,  upon  the  Judgment  and  may  enforce 
the  order  by  contempt  proceedings.  Civ.  Code, 
S  400.  We  have  no  statute,  as  do  some  of  the 
states,  providing  that  a  dispute  as  to  title  or 
ownershi])  ends  the  inquiry;  and  the  statute 
would  not  be  very  effective  if  every  dispute, 
colorable  or  otherwise,  terminated  the  pro- 
ceeding. The  statute  is  Intended,  however, 
to  include  onl.v  property  of  the  judgment 
debtor,  and  is  not  operative  upon  the  prop- 
erty of  third  persons,  and  a  proceeding  under 
It  can  never  conclude  the  rights  of  third 
parties  wiiere  there  is  a  substantial  dispute 
as  to  title  or  ownership  by  such  parties.  A 
refusal  to  surrender  tlie  note  might  have 
made  necessary  an  action  by  tlie  receiver  of 
the  court  to  obtain  possession  of  and  collect 
the  note,  but  there  was  no  refiisal  nor  an.v  in- 
tervention by  Mrs.  Ilonce.  She  was  not  a 
party  to  the  jiroceeding,  and  her  right  to  the 
note  is  not  concluded  by  the  action  of  the 
judge.  She  was  a  witness  and  was  brought 
into  court  by  the  compelling  force  of  a  sub- 
pa>na,  but  this  did  not  make  her  a  party  nor 
give  her  a  day  in  court.  Tlie  judge  in  this 
case  has  found,  upon  what  ajipears  to  he 
sufllcient  evidence,  that  the  indebtedness  of 
Wirth  was  due  to  Bogle,  and  therefore  the  or- 
der of  application  is  not  without  support. 
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The  order,  however,  Is  not  binding  upon  a 
third  party  like  Mrs.  Honco,  and  If  there  Is 
a  real  dispute  as  to  the  ownership  of  the  as- 
set she  Is  entitled  to  a  trial  In  accordance 
with  the  regular  forms  of  law. 

The  fact  that  John  P.  Bogle  did  not  give 
testimony  before  the  judge  does  not  Invali- 
date the  order.  The  statute  contemplates 
that  other  witnesses  may  be  examined  and 
that  the  order  of  the  Judge  shall  be  based  up- 
on the  whole  testimony  submitted  in  the  pro- 
ceeding. The  absence  of  the  Judgment  debt- 
or, which  in  this  case  It  is  said  was  due  to 
his  Illness,  does  not  defeat  the  proceeding. 
State  V.  Downing,  40  Or.  309,  58  Pac.  86a 
CO  Pac.  017.  We  think  the  probate  Judge 
had  Judicial  authority  to  make  the  inquiry 
and  order  of  application,  that  there  Is  evidence 
to  support  his  order,  and  that  he  correctly 
measured  the  liability  of  John  P.  Bogle  as 
co-surety. 

The  Judgment  will  be  afflniied.  All  the 
Justices  concurring. 


DINEEN   v.    OLSOX. 
(Supreme   Court    of   Kansas.    April    7,    lOOC.) 

1.  JPSTICES     OP     THE     PEACE— JUBISDICTION — 

FoEciBLE  Detaineb— Evidence. 

A  justice  of  the  peace  in  an  action  of 
forcible  detainer  may  receive  evidence  of  title, 
legal  or  equitable,  whom  such  evidence  is  neces- 
sary to  determine  the  question  of  possession. 

2.  Saue. 

It  was  provided  in  a  written  contract  that 
the  grantor  therein  would  convey  to  the  grantee 
certain  real  estate  upon  payment  by  him  of 
the  purchase  price  as  stipulated.  On  the  part 
of  the  grantee  it  was  agreed  that  he  would 
make  such  payments,  or.  in  case  of  failure  so 
to  do,  would  return  the  possession  of  the  prem- 
ises to  the  grantor  immediately.  Afterwards  the 
grantee  made  such  default  as,  under  the  con- 
ditions of  the  contract,  terminated  his  right 
of  possession.  The  grantor  then  commenced  an 
action  of  forcible  detainer,  l)efore  a  justice  of 
the  peace,  to  recover  possession  of  the  property. 
In  such  action,  it  appeared  by  the  stipulations 
of  the  parties  tliereto  that  such  default  bn(i 
occurred.  The  defendant  did  not  claim,  and  it 
did  not  appear  that  he  had  any  legal  or  equitable 
right  in  the  premises.  Held,  that  the  justice 
of  the  peace  had  jurisdiction  to  hear  and  deter- 
mine such  action. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Saline  County; 
R.  R.  Rees,  Judge. 

.Vction  by  John  Olson  against  John  J. 
Dineen.  Judgment  for  plaintiff  before  a 
justice  was  affirmed  In  the  district  court,  and 
defendant  brings  error.     Affirmed. 

This  Is  an  action  of  forcible  detainer.  It 
was  commenced  before  a  justice  of  the  peat-e, 
and  the  plaintiCF  recovered  judgment.  The 
defendant  appealed  to  the  district  court, 
where  the  plaintiff  again  recovered  Judg- 
ment, and  the  defendant  brings  the  case  here 
for  review.  The  case  was  tried  each  time 
upon  an  agreed  statement  of  facts  as  follows: 
"(1)  That  John  J.  Dineen  went  into  posses- 


sion of  the  S.  E.  M  of  section  5,  township  18, 
range  5,  Saline  county,  Kansas,  April  14, 
1900,  under  contract  with  the  Union  Pacific 
Land  Company,  the  owner  of  said  land.  A 
copy  of  said  contract  It  attached  to  this 
agreed  statement,  marked  'Exhibit  A,'  and 
made  a  part  hereof.  (2)  That  at  the  time 
said  Dineen  went  Into  possession  be  made  a 
payment  of  $1C8,  as  shown  by  the  contract 
above  referred  to,  and  that  on  April  19.  1901, 
he  made  the  Interest  payment  of  $00.72, 
which  was  due  on  April  14,  1901;  that  after 
April  19,  1901,  Dineen  made  no  further  pay- 
ment of  either  principal  or  Interest.  (3)  That 
demand  was  made  of  Dineen  by  the  Union 
Pacific  Land  Company  for  the  payments 
which  fell  due  April  14,  1902,  and  April  14. 
1903,  but  the  same  were  never  made  nor 
tendered,  nor  did  the  Union  Pacific  Land  Com- 
pany waive  any  of  the  conditions  of  the  con- 
tract regarding  payment  (4)  That  on  Janu- 
ary 21,  1004,  forfeiture  notice  was  duly 
served  on  Dineen.  A  copy  of  said  notice 
with  copy  of  the  aflldavlt  of  service  is  at- 
tached to  this  agreed  statement,  marked 
'Exhibit  B,'  and  made  a  part  hereof.  (5) 
Mcrch  14,  1904,  John  Olson  bought  this  land, 
under  contract  with  the  Union  Pacific  Land 
Company,  for  $2,000,  paying  $200  down.  A 
copy  of  said  contract  Is  attached  to  this 
agreed  statement  of  facts,  marked  'Exhibit 
C  and  made  a  part  hereof.  (6)  Dineen  re- 
fuses to  deliver  possession  of  said  land  to 
Olson,  and  has  put  In  a  crop  on  said  land 
since  the  sale  of  the  land  to  Olson  and  de- 
mand by  Olson  of  Dineen  for  possession  of 
the  same.  (7)  On  May  2,  1904,  Olson  duly 
served  on  Dineen  the  notice  required  by  stat- 
ute, before  commencing  the  action  of  forcible 
detention.  (8)  May  IC,  1904,  this  action  was 
commenced.  (9)  The  amount  Involved  Is 
over  $100,  exclusive  of  costs.  (10)  Addi- 
tional evidence  not  inconsistent  with  the- 
foregoing  agreed  statement  may  be  intro- 
duced by  either  party  upon  the  trial  of  the 
case." 

The  contract  (Exhibit  A)  so  far  as  neces- 
sary Is  as  follows: 

"This  agreement,  made  this  14th  day  of 
.\pril,  A.  D.,  1000,  between  the  Union  Pacific 
Land  Company,  as  party  of  the  first  part, 
and  J.  J.  Dineen,  of  the  county  of  Douglass 
in  the  state  of  Nebraska,  the  party  of  the 
second  part,  witnesseth:  That  the  Union 
Pacific  Land  Company,  for  and  In  considera- 
tion of  the  payment  to  it  of  the  sum  of 
one  hundred  sixty-eight  ($108.00)  dollars  on. 
the  delivery  thereof,  the  receipt  whereof.  Is 
hereby  acknowledged  and  In  consideration  of 
the  covenants  and  agreements  of  the  party 
of  the  second  part,  hereinafter  written,  sub- 
ject however  to  the  exceptions,  reservations 
and  conditions  hereinafter  written,  haa 
agreed  to  sell  to  said  party  of  the  second 
part,  for  the  sum  of  sixteen  hundred  eighty 
($1,080.00)  dollars  and  upon  the  strict,  exact 
and  piuictual  performance,  by  the  said  party 
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ot  the  second  part,  of  each,  every  and  all  of 
the  convenants  and  agreements  on  his  part 
herein  written  and  by  him  to  be  liept  and 
Iterformed  and  subject  also  to  the  exceptions, 
reservations  and  conditions  below  written, 
to  make  and  deliver  at  the  office  of  Its  land 
department  at  Oninhn,  Xebraslia,  upon  the 
surrender  of  this  agreement  by  the  said  party 
of  the  R<H:ond  part,  a  good  and  siifllcieut  deed 
with  the  ordinary  covenants  of  warranty, 
convoying  to  said  party  of  the  second  part 
In  fee  simple  tlm  following  described  real 
<>state,  to  wit:  [Here  follows  description  of 
laud.]  In  consideration  whereof,  the  said 
party  of  the  second  part  has  and  does  hereby 
covenant  and  agree  to  and  with  the  party  of 
the  first  part: 

"Kii-st.  To  pay  to  It  at  the  office  of  the 
local  treasurer  of  the  Union  Paclflc  Land 
Company  in  Omaha.  Xebraska,  as  the  re- 
mainder of  the  price  of  said  land,  the  gross 
sum  of  fifteen  hundred  twelve  (?1..512)  dollars 
■with  interest  thereon  on  the  several  dates 
and  In  the  several  amomits  as  follows: 


Day    Mo.  Teur  Prln. 

Int. 

Amt. 

Ftrat   parmrnt 

14th  April  V^\ 

$90,72 

190.72 

Second    payment 

14th  April  W03 

lirffi 

90.72 

2B8.7] 

Third    payment 

14th  April  1903 

lfi8 

80.64 

248.64 

Fourth   payment 

14th  April  1904 

168 

70.56 

238.56 

Fifth    payment 

14th  April  1905 

MS 

60.48 

22S.4S 

Sixth   payment 

14th  April  19()S 

icn 

50  40 

218.40 

Seventh    payment 

14th  April  1907 

irs 

40.32 

208  32 

Eighth    payment 

14th  April  WIS 

168 

30.24 

198.24 

Ninth   payment 

14th  April  1?0!» 

168 

20.76 

188.16 

Tenth   payment 

14th  April  1910 

168 

10.08 

178.08 

"Second.  To  pay.  at  tlie  time  when  by 
law  the  same  becomes  due  and  payable  to  the 
proper  collecting  officer,  all  taxes  and  assess- 
ments (special  or  general),  which  may  be 
lawfully  levied  or  assessed  upon  or  against 
said  lands  (Including  any  such  taxes  or  as- 
sessments levied  for  or  during  the  year  1000 
or  subsequent  yearsl. 

•Thinl.  That  all  Improvements  placed  up- 
on said  premises  shall  remain  tliereon,  and 
shall  not  nor  any  part  thereof  be  removed  or 
destroyed  until  final  payment  for  said  land, 
that  he  will  punctually  pay  said  sums  of 
money  above  specified  as  each  of  the  same 
liecomes  due. 

"Fourth.  That  time  and  punctuality  are 
material  and  essential  ingredients  in  this 
contract.  And  in  case  the  second  party  shall 
fall  to  make  the  payments  aforesaid,  and 
each  of  them,  punctually  and  upon  the  strict 
terms  and  times  above  limited,  and  likewise 
to  perform  and  complete  all  and  each  of 
the  covenants  and  agreements  aforesaid, 
strictly  and  literally  without  any  failure  or 
default,  then  this  (»ntract.  so  far  as  It  may 
bind  said  first  party,  shall  become  utterly 
nnll  and  void  and  all  rights  and  Interest 
hereby  created,  or  then  existing,  in  favor  of 
the  second  party,  or  any  one  claiming  under 
him,  shall  utterly  cease  and  determine,  and 
the  right  of  possession,  and  all  equitable  and 
legal  Interests  in  the  premises  hereby  con- 
tracted, with  all  the  Improvements  and  ap- 
purtenances, shall  revert  to,  and  revest  in, 
«aid  first  party  without  any  declaration  of 


forfeiture  or  act  of  re-entry  or  any  other 
act  by  said  first  party  to  be  i>erformed,  and 
without  any  right  of  second  party  of  re- 
clamation or  compensation  for  moneys  paid 
or  services  performed,  as  absolutely,  fully 
and  perfectly  as  if  this  contract  had  never 
been  made.  The  said  party  of  the  first  part 
shall  have  the  right,  imediately  upon  the 
failure  on  the  part  of  the  second  party  to 
comply  with  the  covenants  and  agreements 
herein  written,  or  any  part  thereof,  to  enter 
upon  the  land  aforesaid,  and  take  Immediate 
possession  thereof  without  process  of  law, 
together  with  the  improvements  and  appur- 
tenances there  unto  belonging.  And  the  said 
party  of  the  second  part  covenants  and  agrees 
that  he  will  surrender  unto  the  said  party 
of  the  first  part  the  said  land,  improvements, 
and  appurtenances,  without  delay  or  blnder- 
ance,  and  no  court  shall  relieve  the  party 
of  the  second  part  upon  failure  to  comply 
strictly  and  literally  with  this  contract 

"Fifth.  That  no  assignment  of  this  con- 
tract, or  of  the  premises  herein  described, 
shall  be  valid  unless  the  same  be  made  with 
the  written  consent  of  the  party  of  the  first 
part,  and  such  consent  and  assignment  be 
Indorsed  hereon,  and  that  no  agreements  or 
conditions,  or  relations  between  the  party 
of  the  second  part  and  his  assignee,  or  any 
other  person  acquiring  title  or  interest  from 
or  through  tiieni,  or  eitlier  of  them  shall 
preclude  the  party  of  the  first  part  from  the 
right  to  convey  the  premises  to  the  party  of 
the  second  part,  or  his  assigns,  on  the  sur- 
render of  this  agreement,  and  the  payment 
of  the  unpaid  portion  of  the  purchase  money 
which  may  be  due  to  tlie  party  of  the  first 
part. 

"And  It  Is  further  expressly  agreed  that 
any  consent  wiiich  may  be  given  to  the 
assignment  of  this  contract,  or  recognition 
thereof  by  the  party  of  the  first  part,  shall 
not  exempt  the  orljjinal  purchaser  from  any 
of  bis  liabilities  under  this  contract  but  the 
Slime  shall  thereafter  continue  in  full  force. 
And  it  Is  further  covenanted  and  agreed 
that  if  said  second  party  shall  make  default 
in  the  i)ayuient  of  principal,  Interest  or  taxes, 
or  shall  make  default  in  the  performance  of 
any  of  the  covenants  and  agreements  on  his 
part  herein  specified,  the  said  party  of  the 
second  part  shall  tlien  be  deemed  to  have 
been  from  the  beginning  the  tenant  of  the 
party  of  the  first  part,  and  the  tenancy  of 
said  second  party  shall,  upon  the  default  In 
the  performance  of  any  of  the  covenants  and 
agreements  by  him  herein  agreed  to  be  kept 
and  performed,  cease  and  determine,  without 
any  notice  by  the  party  of  the  first  part  of 
the  termination  of  said  tenancy ;  and  the 
said  party  of  the  second  part  hereby  waives 
any  notice  of  the  termination  of  said  tenancj- 
and  agrees  immediately  upon  such  default 
as  aforesaid  to  quit  said  premises  and  deliver 
possession  of  the  same  to  said  party  of  the 
first  part,  and  that  thereupon  said  party  of 
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tbe  first  part  may  treat  the  said  party  of  the 
secoud  part  as  a  tenant  holding  over  and  at 
sufferance  and  may  at  once  proceed  against 
said  second  party  by  summary  action  of 
forcibie  detainer  to  recover  possession  of 
said  premises. 

"It  is  furtlier  mutually  agreed  and  under- 
stood that  in  case  of  such  default,  all  pay- 
ments of  principal,  Interest  and  taxes  and  all 
Improvements  made  upon  said  lands  by  the 
party  of  the  second  part  sliall  be  deemed  and 
held  to  have  been  payments  of  rent  for  the 
use  and  occupation  of  said  property  during 
the  occupancy  thereof  by  said  party  of  the 
second  part  as  aforesaid  and  that  the  said 
party  of  the  second  part  shall  not  have 
relief  In  any  court  of  law  or  etjuity  In  re- 
spect to  any  payments  made  under  this  con- 
ti'act  or  any  Improvements  made  upon  said 
lands." 

The  contract  to  Olson  was  the  same  as  the 
one  to  Dlneen,  except  that  he  was  to  pay 
$1,800,  In  annual  payments  of  |200  and 
Interest. 

The  notice  (Exhibit  B)  reads: 

"The  Union  Pacittc  Ljind  ('ompnny,  Oma- 
ha, Xebr.,  Nov.  28,  1903.  To  J.  J.  Dineen, 
BrookvUle,  Kansas:  The  property  herein- 
after described  having  been  sold  by  the 
Union  Pacific  Land  Company  under  contract, 
now  standing  on  the  records  of  said  company 
In  the  name  of  J.  J.  Dineen,  to  wit:  South- 
east quarter  of  section  five  (5),  township 
sixteen  (16),  south  of  range  five  (5),  west, 
of  the  state  of  Kansas,  contract  numbered 
908  E,  April  14,  1900.  You  are  hereby  noti- 
fied that  default  has  been  made  by  the  holder 
of  said  contract,  in  the  payment  of  the  defer- 
red installments  heretofore  due  and  payable 
vrader  the  terms  of  said  contract,  and  that  he 
has  likewise  failed  to  perform  and  complete 
all  and  each  of  the  covenants  and  agree- 
ments on  his  part  to  be  kept  and  performed 
as  in  said  contract  specified,  and  that  because 
of  such  default  and  failure  to  keep  and  per- 
form the  said  covenants  and  agreements,  the 
said  contract  has  become  null  and  void  In 
accordance  with  the  provisions  therein  con- 
tained, and  all  rights  and  Interest  therebsr 
created  or  existing  in  favor  of  the  said  pur- 
chaser or  any  one  claiming  under  him  have 
utterly  ceased  and  deteruilue<l.  You  are 
further  notified  that  the  Union  Pacific  Land 
Company  has  elected  to,  and  does  hereby, 
declare  said  contract  forfeited  and  canceled. 
The  Union  Pacific  Land  Company,  by  B.  A. 
McAllaster,  General  Manager." 

David  Kitchie  and  C.  M.  Holmquiat,  for 
plaintiff  in  error.  N.  II.  Looniis,  R.  W. 
Blair,  and  H.  A.  Scandrett,  for  defendant  in 
eiTor. 

GRAVES.  J.  (after  stnting  the  facts).  The 
plaintiff  in  error  insists  that  his  contract  with 
the  railroad  company  is  not  a  lease,  Init  a  con- 
tract for  the  inircliase  of  real  estate,  and 
therefore    the   justice   of   tlie   iK'ace   before 


whom  the  action  was  commenced  did  not  have 
Jurisdiction  of  the  subject-matter  Involved  iu 
the  suit  The  claim  In  this  respect  Is  clejirly 
and  tersely  stated  In  his  brief  as  folIow.s: 
"As  to  whether  the  above  and  foregoing  con- 
tract is  a  contract  of  purchase  or  a  contract 
of  lease  dejiends,  as  we  believe,  the  corre<-t- 
ness  or  Incorrectness  of  the  ruling  of  the  dis- 
trict court  In  this  case.  It  seems  to  us  that 
It  is  clearly  a  contract  of  purchase  and  not 
a  contract  of  lease,  and  it  cannot  be  both.  It 
must  be  one  or  the  other."  We  do  not  deem 
It  necessary  to  give  this  paiier  a  name.  Its 
provisions  state  the  rights  and  duties  of  the 
parties  thereunder  and  present  the  only  ques- 
tions to  be  considered.  Justice  will  probably 
be  better  subserved  by  treating  this  exhibit 
as  an  ordinary  written  contract,  coutaining 
the  stipulations  and  agreements  of  the  parties 
thereto,  than  by  attempting  to  assign  it  to  a 
place  In  the  technical  classification  of  le^ul 
instrmuents,  by  determining  which  of  tliem  it 
most  re.sombles.  The  parties  refer  to  this  pa- 
per in  their  briefs  as  a  contract,  and  for  con- 
venience It  will  be  so  designated  here.  It  is 
conceded  that  whatever  right  plaintiff  In  er- 
ror may  have  to  the  ix>ssess!on  of  the  land  in 
controversy  is  derived  from  this  contract. 
By  the  covenants  of  such  contract  he  agreed 
that  in  case  of  failure  on  his  part  to  comply 
with  Its  provisions,  his  right  to  the  ixissesslon 
of  the  premises  would  cease  at  once,  and  all 
payments  which  had  been  made  by  him  should 
be  retained  as  rent  for  the  prior  use  of  the 
property.  The  agreed  statements  of  facts 
shows  that  he  failed  to  comply  with  his  agree- 
ments in  the  contract,  April  14,  1902,  by  re- 
fusing to  make  the  payment  then  due.  He 
has  ever  since  remained  in  default.  On  Jan- 
uary 21,  1904,  he  was  notified  that  tbe  con- 
tract was  at  an  end.  No  payment  or  offer  to 
pay  has  l)een  made  since  April  14.  1901. 

This  suit  was  commenced  May  Iti.  1904. 
The  aggregate  amount  paid  by  Dineen  Is 
$258.72.  He  had  been  In  jjos-session  two  years 
at  the  time  of  default  When  this  suit  was 
commenced  he  bad  been  in  possession  more 
than  four  years.  The  aggregate  amount  paid, 
when  applied  as  rent,  from  the  time  be  went 
Into  iwKsession  to  the  date  of  default  would 
be  less  than  80  cents  an  acre  annually,  and 
for  the  whole  period  of  occupancy  prior  to 
the  commencement  of  this  suit,  less  than  40 
cents  an  acre  annually.  It  is  not  claimed 
that  an  Injustice  will  be  done  to  Dineen  by 
compelling  him  to  surrender  possession  of  the 
land,  nor  that  he  has  any  meritorious  defense 
to  a  proper  action  brought  for  that  purpose. 
It  Is  simply  Insisted  that  be  has  a  legal  rigbt 
to  stay  there  until  ousted  according  to  the 
strict  letter  of  the  law.  It  may  be  conceded 
that  an  action  of  forcible  detainer  is  strictly 
iwssessory  In  its  character,  and  the  plaintiff 
must  have  a  perfect  right  to  possession  at 
tlie  time  the  notice  to  quit  Is  given,  and  that 
when  such  an  action  Is  pending  before  a  Jus- 
tice of  the  peace,  a  court  without  equitable 
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Jnrisdlctloii  or  power,  it  mnst  be  determined 
as  an  action  at  law.  Kellogg  r.  Lewis,  28 
Kan.  636;  6iln\ore  t.  Asbnry,  64  Kan.  S88, 
87  Faa  864.  But  for  the  purpose  of  deter- 
mining tlie  right  of  possession,  questions  of 
title,  legal  or  equitable,  may  l>e  incidentally 
considered.  Conaway  v.  Gore,  27  Kan.  122; 
McGlain  t.  Jones,  60  Kan.  63»,  67  Pae.  600. 
In  the  case  of  Conaway  t.  Gore,  supra,  which 
was  an  Action  of  this  nature.  Justice  Brewer, 
who  delivered  the  opinion  of  the  court,  used 
the  following  language:  "It  is  true,  as  the 
court  charged  the  Jury,  that  questions  of 
title  are  not  to  be  litigated  In  actions  of  this 
nature.  The  question  is  simply  one  of  the 
unlawful  and  forcible  disturbance  or  witb- 
bolding  of  possession;  and  yet,  as  we  shall 
see  hereafter,  evidences  of  title  are  often  prop- 
erly received  in  evidence,  and  questions  of 
title  may  often  be  considered  and  have  an 
Important  l>earlng  upon  the  final  decision. 
Indeed,  cases  may  arise  under  our  statute 
where  the  plnintlff  may  rest  bis  entire  right 
of  recovery  upon  mere  proof  of  title."  The 
plaintiff  may  always  recover  in  an  action  of 
forcible  detainer  if  be  is  entitled  to  imsses- 
sion  and  the  defendant  has  no  legal  or  equit- 
able interest  in  the  land.  In  the  case  of 
Douglass  T.  Anderson,  28  Kan.  2C2,  it  is  held 
that  where  a  tenant  In  a  lease  stipulated  that 
upon  fallur(>  to  pay  rent  the  lessor  might  en- 
ter and  talie  possession,  that  upon  default, 
the  landlord  might  recover  possession  by  an 
action  of  forcible  detainer. 

The  provisions  of  the  contract  between  de- 
fendant and  the  railroad  company  contain 
the  measure  and  limit  of  the  rights  nc^ulred 
by  Dineen  to  the  land  therein  described.  He 
expressly  agreed  by  said  contract  to  quit 
the  premises  and  deliver  back  the  possession 
thereof  In  case  of  default  by  him  in  the  per- 
formance of  any  of  his  agreements.  It  is 
admitted  that  be  made  default,  and  no  cause 
or  excuse  Is  offered  therefor.  We  can  see  no 
reason  why  he  should  not  be  held  to  this 
agreement  Upon  the  agreed  facts,  be  has 
no  right,  legal  or  equitable,  remaining  In  said 
lands,  and  does  not  claim  to  have.  His  right 
to  possession  has  ended  by  reason  of  his 
own  deliberate  contract  The  question  as  to 
whether  a  justice  of  the  pence  has  equitable 
Jurisdiction  or  not  Is  immaterial,  as  nothing 
of  an  equitable  nature  Is  presented  here  to 
challenge  such  jurisdiction,  if  it  existed.  The 
court  was  clearly  right  in  holding  that  under 
the  admitted  facts,  tlie  right  of  Dineen  to  re- 
main in  possession  was  at  an  end.  If,  out- 
side of  the  question  of  possession,  he  has 
rights  concerning  crops,  improvements,  or  of 
any  other  nature,  they  can  be  adjusted  in  any 
appropriate  proceeding  without  embarrass- 
ment on  account  of  this  Judgment  as  It  is 
not  a  bar  to  any  after  action  brought  by  either 
party.  Gen.  St  1901.  {  5396;  Walte  t.  Teet- 
ers. 36  Kan.  604,  14  Pac.  146. 

The  judgment  of  the  district  court  Is  af- 
flnned.    All  the  Justices  concur. 


(73  Kan.  3SS> 

KEELER  et  al.  T.  LATTER  et  al.     SAME  v. 

HEILBRUN,    CACFFMAN   «t   al.    t. 

LAUER  et  al. 

(Supreme   Court   M   Kansas.    April    T,   190G.) 

L  Tbosts— Testamentakt  Trust— Valioitt. 

A  testnmentnry  trust  authorized  the  trustee, 
who  was  the  husband  of  the  testatrix,  to  sell  the 
property  of  the  estate  and  invest  tlie  proceeds 
as  he  might  deem  hrar.  and  to  appropriate  so 
much  of  the  estate  to  tlie  education  and  main- 
tenance of  the  children  of  the  testatrix  as  the 
trustee  might  deem  oeceasary.  It  provided,  also, 
that  no  bond  should  be  required  of  the  trustee, 
nor  a  report  of  hia  doings  to  the  court  but 
shonld  have  fall  power  to  sell  and  dispose  of 
the  trust  property  as  his  judgment  might  dic- 
tate BO  long  as  the  proceeds  should  be  applied 
to  the  purposes  of  the  trust  Held,  that  the 
large  discretion  vested  In  the  trustee  did  not 
invalidate  the  will. 

2.  Trusts— Control  or  TausTEZ. 

Notwithstanding  the  powers  and  discretion 
given  to  the  trustee  he  is  subject  to  the  direc- 
tion and  control  of  a  court  of  equity,  which 
will  have  full  power  to  prevent  mismanagement 
of  the  estate  and  to  correct  any  abases  of  the 
trust 

[Ed.  Note. — For  cases  in  point  see  voL  47, 
Cent  Dig.  Trusts,  {  231.] 

3.  Pebpetutties— Testamentart  Trust. 

A  provision  In  the  will  that  the  trust  it 
to  terminate,  and  the  estate  vest  in  the  beneficia- 
ries, within  21  years,  or  within  common-law 
period,  does  not  offend  the  rule  against  the 
creation  of  perpetuities. 

4.  Wills— Pbob  ATE— CoNTE.si^-LiiriTATiONs. 

An  order  probating  a  will  determines  its 
due  attestation,  execution,  and  validity,  and  an 
heir  or  other  interested  person  must  contest 
the  will,  if  at  all,  within  two  years  from  the 
time  of  pi-obate,  unless  such  person  is  under 
legal  disability. 

[Ed.  Note. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Wilis,  {!  600-Oliaj 

Ql  Saux. 

A  creditor  of  an  heir,  who  claims  that  the 
devised  property  has  passed  to  the  heir,  oc- 
copies  no  better  position,  at  least  and  has  no 
greater  right  to  contest  the  will,  than  the  heir 
himself. 

6.  Sahb— Will  or  Wife— Consert  of  Hub- 

BAND. 

A  consent  of  the  husband  that  the  wife 
i/ay  bequeath  and  devise  more  than  one-half 
of  her  property  is  not  to  t>e  regarded  as  a 
part  of  the  will,  and  it  Is  not  necessary  that  it 
should  be  admitted  to  probate. 

7.  Same. 

The  law  does  not  require  that  such  consent 
shall  specify  the  particular  property  which  may 
be  so  l>c9ueathea  and  devised,  nor  thnt  it 
shall  particularly  designate  tlie  will  to  which 
the  consent  applies. 
(Syllabus  by  the  Court) 

Error  from  District  Court  Shawnee  Coun- 
ty;   Z.  T.  Hazen,  Judge. 

Actions  by  E.  Lauer  and  others  against 
Isaac  Keeler  and  others,  by  Isaac  Keeler 
and  others  against  Benjamin  Heilbrun,  trus- 
tee, and  by  Joseph  Cauffman  and  others 
against  C.  Lauer  and  others.  Judgment  fur 
piaintlffB,  and  defendants  bring  error.  Ai' 
firmed. 

Several  creditors  of  Benjamin  He'lbrun 
caused  levies  of  executions  to  be  made  upon 
real  estate  in  which  it  was  claimed  Ileilbrun 
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bad  an  interest,  acquired  by  Inheritance  from 
his  wife.  These  actions  were  brou^t  to  en- 
join the  sale  of  the  land  uix>n  the  esecntlous, 
claiming  tliat  the  property  bad  passed  by 
will  of  Carrie  Ileilbrun,  in  whom  the  title 
had  rested,  to  ber  children.  The  following 
is  a  copy  of  the  will: 

"I,  Carrie  Heilbrun,  of  the  county  of  Osage 
and  state  of  Kansas,  being  of  lawful  age  and 
of  sound  and  disiwsing  uilud  aud  memory, 
but  fully  realizing  the  uncertainty  of  tiuman 
life,  do  make,  publish  and  deolare  the  fol- 
lowing as  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  at  any  time 
heretofore  made. 

"I  give,  bciineath  and  derlse  all  my  real 
and  personal  estate  of  what  nature  or  kind 
soever  to  my  hu.sband,  Beujumiu  Ilelibruu, 
in  trust  for  the  sale  benefit,  behoof  and  use 
of  my  children  that  may  survive  nie.  My 
said  husband.  Beujumin  Heilbrun,  is  to  bold 
all  of  said  property  as  trustee  only,  and  it 
is  iny  will  that  in  acting  as  sucii  trustee  he 
shall  not  be  re(iulre<l  to  give  bond  or  report 
his  doings  in  any  court.  I  liereliy  direct  that 
my  said  trustee  shall  have  full  power  to  sell 
any  real  estate  of  which  I  may  die  seized, 
and  Invest  the  proceeds  or  any  imrt  thereof  in 
other  real  estate,  with  like  iH)wer  of  sale; 
and  I  hereby  direct  that  be  may  sell  any 
other  property  which  may  come  Into  his 
hands  In  such  trust  capacity,  with  iwwer  to 
reinvest  the  proceeds  or  any  part  thereof 
with  like  power  of  sale. 

"I  hereby  direct  my  said  trustee  to  use 
and  appropriate'  so  much  of  the  trust  estate 
as  may  in  his  judgment  be  deemed  necessary 
for  the  proper  supiwrt,  maintenance  and  edu- 
cation of  my  said  children.  It  Is  mj-  will 
and  I  hereby  apiH>lnt  and  constitute  my  said 
Inisbsind,  Benjamin  Heilbrun,  the  sole  trus- 
tee and  flnauclal  agent  of  my  estate  for  the 
benefit  of  my  children,  and  In  so  doing  my 
intention  is  not  to  hamjier  ills  movements 
but  to  give  him  full  authority  to  sell  and  dis- 
pose of  any  of  the  proiicrty  as  his  judgment 
may  dictate,  so  long  as  the  proceeds  are  ap- 
plied according  to  the  manner  iieretofore  set 
out.  but  no  person  i)aying  money  or  other 
thing  of  value  In  his  stead  to  my  said  trustee 
upon  my  said  trustee's  re<.-eipt,  shall  be  liable 
to  see  to  the  application  or  be  answerable 
for  the  misa)iplIcation  or  the  new  applica- 
tion of  the  same. 

"The  said  trust  shall  continue  and  l)e  in 
force  until  my  youngest  child  shall  have  ar- 
rived at  the  age  of  twenty-one  years,  at 
which  time  my  said  trustee  shall  proceed  to 
divide  tlie  trust  estate  in- the  manner  fol- 
lowing, that  Is  to  say:  To  ea(!h  of  my 
children  I  direct  my  said  trustee  to  give, 
pay  over  and  transfer  an  etiunl  i)ortiou  of 
my  trust  estate  as  it  then  shall  be  found  to 
consist  of.  to  each  child  share  and  share 
alike:  and  In  the  event  any  of  my  said 
children  shall  have  dietl  leaving  issue  at  the 
time  of  said  division  of  said  estate  then  the 
said  Issue  shall  take  tlic  part  that  his,  her 


'  or  their  parent  would  have  taken  had  they 
been  living;  it  l>eing  my  intention  that  only 
such  of  my  children  as  shall  be  living  at  the 
termination  of  said  trust,  and  the  living 
issue  of  such  of  my  children  aa  may  have 
died  before  that  time  stiall  participate  in  the 
distribution  of  my  said  tnist  estate. 

"For  his  services  as  such  trustee  said 
Benjamin  Heilbrun  shall  be  allowed  such 
sum  annually  as  it  may  require  to  comi>en- 
sate  for  the  necessary  time  and  labor  expend- 
ed in  behalf  of  said  estate. 

"I  hereby  nominate  and  appoint  said 
Benjamin  Heilbrun  the  sole  executor  of  this 
my  last  will  and  direct  that  be  sball  not  be 
required  to  give  security  on  bis  official  bond. 
This  will  is  typewritten  on  two  sheets  of 
paper. 

"In  witness  I  have  hereunto  set  my  band 
this  0th  day  of  April,  1001. 

"Carrie  Heilbrun. 

"Signed,  sealed,  publislied  and  declared  by 
said  testator,  Caroline  Heilbrun,  as  and  for 
her  last  will  and  testament  In  the  presence 
of  us,  who,  at  ber  request,  in  her  presence 
and  in  the  presence  of  each  otlier.  have  here- 
unto subscribe<l  our  names  as  witnesses  this 
ninth  (0)  day  of  April,  1001. 

"Gustav  Wolf, 
"Jeimy  Wolf." 

TTie  same  day  on  -which  the  will  was  made, 
Renjamiu  Heilbrun  executed  a  consent  to 
the  making  of  such  a  will.    It  reads: 

"I,  Benjamin  Heilbrun  of  (.Isage  county, 
and  state  of  Kansas,  of  lawful  age,  and  be- 
ing of  sound  mind  aud  memory,  do  hereby 
and  herein  consent  that  my  wife,  Carrie 
Heilbrun  of  Osage  county,  state  of  Kansas, 
give,  will,  bequeath  and  devise  from  me,  the 
undersigned  Bcujamiu  Heilbrun,  more  than 
one-half  of  all  the  property  she  may  own  or 
))e  entitled  to,  both  real  and  personal  at  the 
time  of  her  demise. 

"Further,  I,  the  said  Benjamin  Heilhruu, 
do  consent  tliat  my  said  wife  may  give,  will 
and  devise  and  bequeath  all  of  her  said 
property  of  whatsoever  kind  or  nature  to  her 
children,  or  to  any  other  person  she  may 
name,  as  her  heirs  at  law,  in  any  will  she 
may  make  and  publish,  all  to  the  exclusion 
of  any  and  all  rights  I  as  hor  said  husband 
have  under  the  laws  of  the  state  of  Kansas. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  this  0th  day  of  April,  A.  D.  1001. 
"Benjamin  Heilbrun. 

"Signed,  sealed  and  delivered  by  said 
Benjamin  Heilbrun  as  and  for  his  consent 
given  that  his  said  wife,  Carrie  Heilbrun, 
may  give,  will,  devise  and  bequeath  her 
property  from  him,  In  the  presence  of  us, 
who,  at  his  reiju^st,  and  in  his  presence,  and 
in  the  presence  of  each  other,  we  have  here- 
unto subscribed  our  names  as  witnesses  this 
0th  day  of  April,  A.  D.  1001. 

"Ben  T^auer. 

"Charlie  A.  Ander-son." 

The  creditors  answered  and  attempted  to 
contest  tlie  execution  and  validity  of  the  will. 
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claiming  that  Benjamin  Hellbrun  had  an 
interest  In  the  land  -which  was  subject  to 
execution.  The  court  fonud  against  the 
claims  of  the  creditors  and  enjoined  the  sale 
of  the  land  under  the  executions.  The 
creditors  complain. 

Buck  &  Spencer,  Chas.  S.  Brlggs,  and  W. 
W.  Harvey  (Overmyer  &  Overmyer,  of  coun- 
sel, for  plaintiffs  In  error.  Thomson,  Stanley 
&  Price,  McLaughlin  &  Mcfcserley,  and  J.  E. 
Jones,  for  defendants  In  error. 

JOHNSTON,  C.  J.  (after  stating  the 
facts).  The  title  to  the  land  sought  to  be 
snbjected  to  the  payment  of  the  Judgment 
against  Benjamin  Hellbrun  was  in  bis  wife, 
Carrie  Hellbrun,  at  the  time  of  her  death. 
While  her  ownership  has  not  been  exactly 
conceded,  It  is  not  seriously  attacked.  In 
one  part  of  the  answer  there  was  a  general 
statement  that  real  and  personal  property  of 
Benjamin  Hellbrun  was  placed  in  his  wife's 
name  for  fraudulent  purpo.ses,  but  there  is  no 
allegation  that  the  property  in  question  had 
ever  been  owned  by  him,  nor  that  It  was 
fraudulently  acquired  or  held  by  her.  The 
case  must  be  determined  on  the  theory  that 
she  was  the  owner  of  the  land  when  it  was 
devised  and  until  her  death. 

It  is  contended  that  the  terms  of  the  will 
betray  a  wrongful  purpose,  are  such  as  to 
render  the  Instrument  Ineffective,  and  there- 
fore one-half  of  the  land  passed  to  Benjamin 
Helltoun  at  his  wife's  death.  Nothing  Is 
found  In  the  provisions  of  the  will  to  avoid 
or  discredit  It.  Large  discretionary  powers 
were  conferred  upon  the  trustee,  It  Is  true, 
bat  that  was  a  matter  for  the  testator,  and 
after  specifying  particularly  the  purposes  for 
which  the  estate  should  be  devised,  she 
evidently  deemed  it  advisable  to  leave  the 
management  of  it  to  the  discretion  of  the 
trustee.  One  feature  of  the  will  Is  a  pro- 
vision that  the  trustee  shall  not  be  required 
to  give  bond,  or  report  his  doings  to  a  court 
He  Is  authorized  to  sell  any  of  the  real  estate 
and  Invest  the  proceeds,  and  to  sell  and  rein- 
vest as  he  may  deem  best;  to  appropriate 
so  much  of  the  estate  as  he  may  think 
necessary  for  the  support,  maintenance,  and 
education  of  the  children ;  and  there  Is  ex- 
iwessed  In  the  will  an  Intention  not  to 
hamper  his  movements,  but  to  give  him  full 
authority  to  sell  and  dispose  of  tlie  property, 
as  bis  Judgment  may  dictate,  so  Jong  as  the 
proceeds  are  applied  to  the  purposes  of  the 
trust — ^that  Is,  for  the  benefit  of  the  children 
and  an  equal  division  of  the  estate  among 
them  when  the  youngest  child  should  arrive 
at  the  age  of  majority.  The  omission  of  a 
bond  Is  not  unusual,  and  the  attempted 
waiver  of  a  report  of  the  trustee's  doings  to  a 
conrt  does  not  destroy  the  will.  The  pro- 
vision evinces  a  purpose  of  relieving  the 
trustee  of  making  reports  that  an  ordlnar;: 
executor  would  be  required  to  make.  The 
trust  is  within  the  scope  of  equity  Juris- 
diction and  the  trustee  Is  subject  to  the 


power  and  direction  of  the  court  whenever 
there  Is  an  occasion  for  its  exercise.  Upon 
complaint  of  the  beneficiaries  that  the  estate 
was  being  mismanaged,  or  the  trust  abused, 
they  can  safely  appeal  to  the  Jurisdiction  of 
the  court  for  the  protection  of  the  estate. 
Neither  this  provision,  nor  those  vesting 
great  discretionary  power  in  tlie  trustee,  nor 
even  the  possibility  of  tlie  abuse  of  the 
power  by  the  trustee,  furnishes  any  reason 
for  declaring  the  trust  invalid.  It  has  been 
said  that:  "As  a  general  rule,  a  court  of 
equity  will  not  Interfere  with  or  attempt  to 
exercise  discretionary  powers  conferred  upon 
trustees,  but  the  court  never  loses  Its  power 
to  review  the  use  of  such  discretion,  and  to 
correct  any  abuse  In  its  exercise.  Moreover, 
equity  will  always  so  control  a  trustee  that 
be  shall  not  disappoint  the  true  Intent  and 
puripose  of  the  donor,  as  gathered  from  the 
Instrument  containing  the  power."  28  A.  & 
B.  Encyl.  of  L.  (ad  Ed.)  985,  991. 

The  contention  that  the  will  is  void  be- 
cause It  violates  the  rule  against  the  creation 
of  perpetuities  Is  not  good.  There  is  no 
remoteness  in  the  vesting  of  the  estate,  and 
it  is  to  be  noted  that,  Instead  of  providing 
for  a  suspension  of  alienation,  the  will  Itself 
authorizes  the  trustee  to  sell  and  convey  the 
land  at  any  time.  The  trust  Is  to  terminate, 
and  the  property  to  pass  to  the  children, 
when  the  youngest  child  arrives  at  the  age 
of  21  years.  Having  no  statute  on  the 
subject,  the  common-law  rule  prevails, 
under  which  the  contingent  Interest  must  be- 
come vested  within  a  life  or  lives  in  being 
and  21  years  afterwards,  to  which,  under 
some  circumstances,  Is  added  the  period  of 
gestation.  22  A.  &  E.  Encyl.  of  L.  (2d  Ed.) 
708;  Gray  on  Perpetuities  (2d  Ed.)  {  201. 
If  the  contingency  on  which  the  estate  Is  to 
vest,  must  certainly  happen  within  the 
common-law  period  It  does  not  offend  the 
rule.  As  the  minority  of  the  youngest  child 
comes  within  the  gross  period  added  to  a 
life  in  being  there  is  no  room  for  disagree- 
ment. It  is  held,  too,  that  the  term  of  21 
years  may  be  taken  In  gross,  without  refer- 
ence to  Infancy,  and  the  devise  is  not  too 
remote  if  the  contingency  must  happen  with- 
in that  period.  Barnltz's  Lessee  v.  Casey,  T 
Cranch  (U.  S.)  45G,  468,  3  L.  Ed.  403;  Potter 
V.  Couch,  141  U.  S.  296,  314,  11  Sup.  Ct.  10<».>, 
35  L.  Ed.  721;  Johnston's  Estate,  185  Pa. 
179.  39  Atl.  879,  64  Am.  St.  Hop.  021 ;  Cadell 
V.  Palmer,  1  CI.  &  P.  302;  Brookdorff  v. 
Malcom,  30  Ch.  Dlv.  172;  Gray  on  Perpetu- 
ities (2tl  Ed.)  H  186,  223;  22  A.  &  E.  Encyl. 
of  L.  (2d  Kd.)  709.  The  contingency,  as  we 
have  seen,  must  happen  within  21  years, 
and  under  any  view  the  estate  will  vest 
within  the  common-law  measure  of  time. 
The  recent  case  of  Coleman  v.  Coleman.  09 
Kan.  45.  70  Pac.  441,  Is  quite  closely  In 
point.  There  a  will  was  made,  giving  an 
estate  to  children  of  the  testator,  but  pro- 
viding that  the  real  estate  should  not  be 
sold  until  the  youngest  child  should  reach 


Digitized  by 


GoogT^ 


514 


83  PACIFIC  REI'ORTER. 


(Kan. 


majority.  In  the  opinion  it  is  said:  "It 
Is  linally  couteudt-U  that  the  limitation  over, 
iiiul  the  estate  souslit  to  be  conferred  there- 
liy,  is  void  for  reiuoteuess.  and  created  a 
licrpetuity  i)roliil>ited  liy  law.  This  claim 
is  not  well  founded.  Three  of  the  testator's 
eliiUlreu  were  liviiiR  when  the  will  was 
made.  The  otiier  child  was  horn  prior  to 
his  death,  and  the  fee  to  the  proceeds  of 
the  property  in  question  was  to  vest  in  them 
when  tlie  youngest  child  became  of  age." 
The  Xew  York  cases  citetl  are  Iwsed  on  a 
statute  which  does  not  conform  to  the  com- 
mon-law rule,  and  hence  are  not  controlling. 

The  attack  of  the  creditors  of  Benjamin 
Ileilbrun  upon  Mrs.  Heiibrun's  will  is  col- 
lateral in  character,  and  somewhat  In  the 
nature  of  a  contest.  The  will  is  not  open 
to  contest,  as  it  was  probated  and  its  valid- 
ity established  more  than  two  years  before 
the  attack  was  made.  Then,  the  matter 
of  probate  being  within  the  Juris<lietion  of 
the  probate  court,  its  Judgment  In  the  prem- 
ises is  not  open  to  collateral  attack.  Callo- 
way V.  Cooley,  50  Kan.  754,  32  Pac.  372; 
Proctor  V.  Dloklow,  57  Kan.  119,  45  Pac. 
SO:  Watkins  v.  Mullen.  62  Kan.  1,  61  Pac. 
.mn.  84  Am.  St.  Rep.  372.  The  order  of  pro- 
bate determined  the  due  attestation,  exe- 
cntion,  and  validity  of  the  will,  and  In  the 
absence  of  a  contest  within  the  appointed 
time  It  Is  forever  binding,  except  as  to 
those  under  legal  disability.  Statute  of 
Wills,  §§  10,  20,  21. 

It  is  contended  that  the  will  Is  not  effect- 
ive, nor  the  probate  of  it  conclusive,  be- 
caitse  the  consent  of  the  husband  that  the 
wife  might  bequeath  and  devise  all  her 
property  to  her  children  was  not  presented 
to  the  probate  court  and  probated.  The  stat- 
ute does  not  declare  that  the  consent  Is 
to  be  regarded  as  a  part  of  the  will,  nor 
that  it  shall  be  probated.  We  cannot  inter- 
polate a  clause  that  such  consent  shall  be 
invalid  unless  it  is  proved  and  recorded.  In 
the  giving  of  consent  such  formalities  are 
required,  as  that  it  shall  be  In  writing  and 
executed  in  the  presence  of  two  witnesses, 
and  If  the  legislative  purpose  was  that  it 
should  have  been  filed,  recorded,  or  probated, 
these  things  certainly  would  iiave  been  in- 
cluded with  the  otlier  requirement.^. 

It  is  contended,  also,  that  the  consent  must 
be  to  a  particular  will,  and  that  the  one  in 
(luestion  is  ineffectual  because  it  is  general. 
The  stat\ite  controls,  and  it  does  not  provid.- 
that  the  consent  of  husband  or  wife  shall 
specify  the  particular  pieces  of  property 
which  the  other  may  will  away.  On  the 
other  band,  it  is  general  in  its  terms,  stat- 
ing that  the  husband  or  wife  may  consent 
"that  the  other  may  bequeath  more  than 
one-half  of  his  or  her  property  from   the 


other  so  consenting."  Statute  of  Wills,  {  So. 
In  the  present  case,  however,  it  appears  that 
the  will  and  consent  bear  the  same  date, 
and,  being  contemporaneous  in  execution, 
may  well  be  considered  as  having  been 
made  with  reference  to  each  other.  After 
the  death  of  bis  wife,  Beuj:imin  Ileilbruu 
went  through  the  form  of  electing  to  take 
under  the  will.  If  the  provision  of  the  stat- 
ute in  regard  to  a  widow's  election  ap- 
plies to  the  widower,  which  we  need  not 
now  determine,  It  Is  clear  that  the  attempt 
made  did  not  nullify  or  weaken  the  consent 
already  given.  The  consent  was  suflicieut 
for  the  purpose,  and  no  further  step  was 
necessary.  But  probably  it  was  not  then 
within  his  power  to  revoke  the  consent  pre- 
viously given.  With  this  consent,  Mrs.  Ileil- 
brun  bad  complete  right  to  dispose  of  all  her 
property  by  will.  The  will  made  is  in  due 
form,  and  the  order  probating  it  determined 
its  due  execution  and  validity. 

Only  Interested  persons  can  contest  the 
will,  and  it  may  well  be  doubted  whether 
tlie  creditors  of  the  husband  can  he  regarded 
as  entitled  to  tliat  right  In  Lockard  v. 
Stephenson,  120  Ala.  641,  24  South.  UUO, 
74  Am.  St  Rep.  63,  it  was  held  that  the 
words  "any  person  interested  therein"  in- 
clude only  such  persons  as  would  take  an 
interest  in  the  estate  of  the  testator  under 
or  by  virtue  of  a  provision  of  the  will,  and 
it  was  there  said  that  "Judgment  creditors 
of  the  husband  of  a  testatrix  have  not, 
under  the  statute,  such  an  interest  as  gives 
them  a  right  to  contest  the  probate  of  the 
will  of  the  testatrix  by  which  a  child  is 
made  the  sole  legatee  and  devisee,  and  the 
husband  is  deprived  of  his  distributive  share 
in  the  proi)erty  of  his  wife."  In  Page  on 
Wills,  §  325,  it  Is  said  that  "the  creditors 
of  an  heir  of  decedent  cannot  contest  dece- 
dent's will  disinheriting  such  heir  by  reason 
of  creditor's  hopes  of  expectations  of  being 
paid  out  of  the  heu-'s  share  of  decedent's 
estate."  See,  also,  Shepard's  Kstate,  170  Pa. 
323,  32  Atl.  1040 ;  Cochian  v.  Young,  104  Pa. 
333.  Even  if  the  creditors  could  be  sub- 
stitut(>d  to  the  rights  of  Benjamin  Ueilbrun, 
the  time  hud  passed  in  which  he  could  have 
instituted  a  contest  of  tlie  will,  and  in  no 
event  could  his  creditors  have  any  better 
standing  to  contest  tlian  he  had. 

It  follows  from  what  has  been  said  that 
no  en-or  was  committed  by  the  court  in 
overrullu;'  the  demurrers  to  the  amended 
petitions,  nor  in  sustaining  the  demurrers  to 
several  of  the  defenses  of  tlie  answers.  The 
evidence,  including  that  relating  to  the  ac- 
ceptance of  the  trust  by  the  trustee,  abun- 
dantly sustains  the  Judgment  of  the  trial 
court,  and,  no  error  appearing  in  the  rec- 
ords, the  Judgment  in  the  several  cases  will 
be  affirmed.    All  the  Justices  concur. 
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COXTINENTAI,  CASUALTY  CO.  t. 

JOUNSON. 

(Supreme    Court   of   Kansas.    June    9,    1000) 

1.  iNsuBANCB  —  Accident  Policy  —  "Suh- 

STBOfCE." 

The  word  "sunstroke,"  when  used  in  nn 
insurance  policy  in  describing  one  of  the  risks 
covered,  shonid  not  bo  interpreted  as  applying 
only  to  an  effect  produced  by  the  beat'of  the 
sun,  unless  the  context  or  other  special  con- 
siderations require  it.  The  term  unexplained 
denotes  a. condition  produced  by  any  heat,  solar 
or  artificial. 

2.  SaMB— EXPOSUBB  TO  FUBNACE. 

In  an  action  upon  an  accident  insurance 
policy  containing  a  provision  that  loss  of  time 
due  to  sunstroke  should  be  deemed  to  be  due 
to  external,  violent,  and  purely  accidental  caus- 
es, and  should  entitle  the  insured  to  full  bene- 
fits according  to  the  terms  of  the  policy,  where 
the  plaintiff's  claim  is  based  upon  a  loss  which 
be  alleges  was  due  to  sunstroke,  he  is  not  pre- 
cluded from  recovery  by  the  fact  that  his  dis- 
ability was  occasioned  by  exposure  to  the  heat 
of  a  furnace,  not  to  that  of  the  sun. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Harvey  County ; 
P.  J.  Galle,  Judge. 

Action  by  Grant  6.  Johnson  against  the 
Continental  Casualty  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Bowman  &  Bowman  (Manton  Maverick,  of 
counsel),  for  plaintifT  In  error.  Branine  & 
Bra  nine  and  J.  S.  Henderson,  for  defendant 
In  error. 

MASOX,  J.  Grant  G.  Johnson  heldapollcy 
of  insurance  issued  by  the  Continental  Cas- 
ualty Company,  the  principal  purpose  of 
which  was  to  provide  Indemnity  to  the 
amount  of  $10  a  week  against  loss  occasioned 
by  accidental  Injury,  its  phraseology  being 
tbat  usually  employed  in  contracts  of  that 
character.  It  also  contained  a  provision  as 
follows:  "The  loss  of  •  •  •  time,  as 
above  provided,  due  solely  to  •  *  •  sun- 
Rtroke  or  freezing  due  solely  to  necessary  ex- 
posure while  engaged  In  bis  occupation,  shall 
be  deemed  to  be  due  to  external,  violent  and 
purely  accidental  causes  and  shall  entitle  the 
insured  to  full  benefits  according  to  the  terms 
of  this  policy."  What  Is  called  a  "health  in- 
surance rider"  was  attached  to  and  made 
a  part  of  the  policy,  providing  that  for  time 
lost  by  illness  or  disease  the  insured  should 
be  entitled  to  receive  $5  a  week.  Johnson 
was  a  fluewelder,  and  while  engaged  in 
tbat  occupation  was  overcome  by  heat  from 
the  forge  or  furnace  near  which  he  worked 
and.  in  consequence  thereof,  became  ill  and 
suffered  the  loss  of  nearly  a  year's  time.  lie 
brougbt  an  action  upon  his  policy  alleging 
that  his  loss  was  due  to  sunstroke,  and  re- 
covered a  Judgment  based  upon  that  theory. 
The  company  prosecutes  error  and  rests  its 
case  tiiKtu  one  general  contention,  which,  If 
sound,  requires  a  reversal  of  the  judgment, 
namely  that  the  word  "sunstroke"'  as  used  in 
the  policy  referred  only  to  an  effect  produced 
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by  the  heat  rays  of  the  sun.  If,  however,  the 
word  was  there  employed  In  a  sense  that 
made  It  applicable  to  a  condition  resulting 
from  artificial  heat  the  judgment  must  stand, 
for  there  was  abundant  evidence  that  the 
plaintiff  suffered  from  sunstroke,  if  that  term 
may  be  used  to  describe  a  disorder  so  occa- 
sioned. 

The  only  definition  of  "sunstroke"  given 
in  Webster's  International  Dictionary,  Is  as 
follows:  "Any  affection  produced  by  the 
action  of  the  sun  on  some  part  of  the  body, 
especially,  a  sudden  prostration  of  the  phys- 
ical powers,  with  symptoms  resembling  those 
of  apoplexy,  occasioned  by  exposure  to  ex- 
cessive heat,  and  often  terminating  fatally." 
This  language  Is  not  free  from  ambiguity 
but  seems  to  recognize  two  meanings  of  the 
word ;  In  the  one  case  as  colloquially  used 
In  a  popular  and  general  sense,  referring  to 
any  ill  effects  resulting  from  exposure  to  the 
direct  rays  of  the  sun,  and  In  the  other  as 
accurately  employed  In  a  scientific  and  tech- 
nical way  to  denote  a  specific  aliment  caused 
by  excessive  heat  from  any  source.  The 
Standard  Dictionary  gives  but  one  meaning, 
as  follows:  "A  sudden  cerebral  disturbance, 
often  with  apoplectic  symptoms,  due  to  ex- 
posure to  excessive  heat,  generally  that  of 
the  sun."  The  definition  of  the  Century  Dic- 
tionary Is  not  so  explicit,  but  Is  probably 
open  to  the  same  construction.  It  is :  "Acute 
prostration  from  excessive  heat  of  weather. 
Two  forms  may  be  distinguished — one  of  sud- 
den collapse  without  pyrexia  (heat  exhaus- 
tion) ;  the  other  with  very  marked  pyrexia 
(thermic  fever).  The  same  effects  may  be 
produced  by  heat  which  Is  not  of  solar  origin." 
The  Encyclopedia  Brittanlca  thus  defines 
sunstroke,  giving  heat  stroke  as  a  synonym: 
"A  term  applied  to  the  effects  produced  upon 
the  central  nervous  system,  and  through  it 
upon  other  organs  of  the  body,  by  exposure 
to  the  stm  or  to  overheated  air."  In  the 
course  of  the  article  Introduced  by  the  words 
just  quoted  it  Is  said :  "While  attacks  of  sun- 
stroke are  frequently  precipitated  by  expos- 
ure, especially  during  fatigue,  to  the  direct 
rays  of  the  sun,  In  a  large  number  of  Instan- 
ces they  come  on  under  other  circumstances. 
Cases  are  of  not  uufrequent  occurence  among 
soldiers  In  hot  climates  where  there  Is  over- 
crowding or  bad  ventilation  in  their  barracks, 
and  sometimes  several  will  be  attacked  In 
the  course  of  a  single  night.  The  same  re- 
mark applies  to  similar  conditions  existing 
on  shipboard.  Further,  persons  whose  occu- 
pation exijoses  them  to  excessive  heat,  such 
ns  stokers,  laundry  workers,  etc.,  are  apt  to 
suffer  particularly  In  hot  seasons."  The 
Encyclopedia  Americana  article  on  the  sub- 
ject begins:  "Sunstroke,  prostration  due  to 
exposure  to  intense  external  heat  Such  ex- 
posure may  be  to  the  direct  or  Indirect  rays 
of  a  tropical  sun  or  to  the  excessive  heat  of 
an  engine  room.  In  either  case  heat  and 
physical  exertion  combine  to  bring  about  the 
results.    A  high  degree  of  humidity  of  th^ 


Digitized  by 


Google 


546 


85  PACIFIC  BKPOBTEB. 


(Kas. 


atmosphere  Is  one  of  the  most  Important 
features,  since  this  hinders  free  evaporation 
from  the  body."  The  New  International  En- 
cyclopaedia treats  the  word  as  a  synonym  of 
heat  stroke,  which  it  defines  thus :  "The  ef- 
fect produced  upon  flie  body  by  exposure  to 
intense  heat,  whether  from  the  sun,  from 
furnaces,  or  from  the  atmosphere."  The  Uni- 
versal Cyclopeedla  furnishes  this  definition: 
"Fever  due  to  excessive  heat,  but  most  com- 
monly to  exposure  to  the  direct  heat  of  the 
sun ;  indirect  solar  heat  or  artificial  heat  may 
have  the  same  e£(ect" 

A  number  of  medical  dictionaries  apply 
the  word  to  a  specific  fever,  caused  by  heat, 
regardless  of  its  origin,  as  shown  by  the  fol- 
lowing definitions:  "Heat  stroke,  especially 
that  due  to  exposure  to  the  sun's  rays."  Bill- 
ing's NaUonal  Medical  Dictionary.  "A  popu- 
lar term  for  insolation  or  heat  stroke." 
Goulds  New  Medical  Dictionary.  "A  con- 
dition resulting  from  exposure  to  the  heat  of 
the  sun  or  to  heat  from  other  sources."  J. 
K.  Fowler's  Dictionary  of  Practical  Medicine. 
"Heat  stroke,  especially  from  direct  sun 
rays."  Keating's  New  Pronouncing  Diction- 
ary of  Medicine.  "Certain  pathological  con- 
ditions resulting  from  exposure  to  solar  or 
artificial  heat."  Quain's  Dictionary  of  Medi- 
cine. The  following  named  works  fall  to 
recognize  the  application  of  the  term  to  any 
case  not  resulting  from  solar  heat,  but  what- 
ever significance  might  otherwise  attach  to 
this  fact  Is  diminished  if  not  destroyed  by 
the  further  fact  that  they  treat  "heat  stroke" 
In  the  same  way,  the  first  five  giving  it  as  a 
mere  synonym  of  "sunstroke,"  and  the  others 
Ignoring  it  altogether:  Appleton's  Medical 
Dictionary,  Lipplucott's  Medical  Dictionary, 
Dungltson's  Medical  Dictionary,  Foster's  En- 
cyclopedic Medical  Dictionary,  the  Encyclo- 
psedic  Dictionary,  Thomas'  Medical  Diction- 
ary, the  Imperial  Dictionary,  Worcester's 
Dictionary,  Stormontb's  Dictionary,  Zell's  En- 
cylopsedla  and  Dictionary.  In  H.  C.  Wood's 
work  on  "Thermic  Fever,  or  Sunstroke,"  It 
is  said  (pages  9,  10):  "My  own  experience 
is,  that  the  only  absolutely  necessary,  and 
the  everpresent,  immediate  cause  (of  what 
the  author  calls  sunstroke)  is  heat,  solar  or 
artificial.  It  was  formerly  believed  that  ex- 
posure of  the  head  to  the  direct  raj-s  of  the 
sun  was  requisite,  but  this  is  now  well  known 
not  to  be  true.  One  of  my  own  cases  origin- 
ated In  a  sugar  refinery.  Dr.  Longuiore  tells 
us  that  out  of  16  cases  seen  by  him  in  one 
epidemic,  thirteen  originated  in  barracks  or 
hospital."  And  in  Herold's  Manual  of  I^gal 
Medicine,  p.  421:  "This  afTection  (sun- 
stroke) is  produced  by  exposure  to  great 
solar  heat,  overexertion,  and  an  liisufilcient 
supply  of  water.  The  term  Is  also  applicable 
to  those  cases  occurring  as  a  result  of  ex- 
posure to  other  sources  of  extreme  heat" 
And  in  Peterson  &  Haines'  Text-Book  of 
Legal  Medicine  and  Toxicology,  p.  173:  "Ex- 
clusive of  the  effects  of  burns  and  scalds, 
heat  may  produce  lethal  effects  by  what  la 


commonly  known  as  sunstroke,  heat  stroke, 
or  thermic  fever.  This  condition,  present- 
ing aeveral  different  phases,  usually  occurs 
from  exposure  to  the  direct  rays  of  the  sun. 
but  may  be  Induced  by  exposure  to  any  ex- 
cessive external  beat  If  of  sufficiently  long 
duration."  In  3  Wharton  &  SUIle's  Medical 
Jurisprudence,  |  312,  cases  arising  from  ex- 
posure to  the  intense  heat  of  the  sun  are 
spoken  of  as  "true"  sunstroke,  and  In 
Draper's  Legal  Medicine,  p.  461.  it  Is  said  to 
be  correct  to  speak  of  such  cases  as  sun- 
stroke; but  In  each  Instance  the  context 
seems  to  indicate  that  what  is  intended  U 
merely  a  suggestion  that  the  word  as  ordi- 
narily employed  Is  in  a  sense  a  misnomer. 

It  seems  clear  from  these  authorities  not 
merely  that  it  is  permissible  to  apply  the 
word  "sunstroke"  to  a  condition  produced  by 
artificial  heat,  but  that  it  accords  with  the 
best  usage  to  do  so;  that  such  condition  Is 
comprehended  within  the  ordinary  meaning 
of  the  word  wherever  it  Is  used  with  care 
and  precision,  whether  In  technical  scientific 
treatises  or  in  works  designed  for  the  general 
reader.  Where  the  word  is  used  carelessly 
or  ignorantiy  It  may  well  be  supposed  that 
reference  Is  bad  to  any  temporary  discomfort 
resulting  from  exposure  to  the  direct  action 
of  the  sun.  So  In  Insurance  Co.  t.  Trefs, 
104  U.  S.  197,  26  li.  Ed.  708,  It  was  held  that 
the  statement  of  a  witness  that  he  bad  had 
an  attack  of  sunstroke  was  not  necessarily 
to  be  taken  as  an  admission  tliat  his  ailment 
was  in  fact  a  real  case  of  sunstroke,  properly 
so  called.  But  in  the  drawing  of  an  instru- 
ment of  the  character  and  Importance  of  an 
insurance  policy  the  presumption  should  be 
that  language  Is  selected  to  express  with 
entire  accuracy  and  correctness  the  agree- 
ments of  the  contracting  i>artles.  And  in 
the  present  case  the  word  "sunstroke"  may 
be  deemed  to  describe,  or  at  least  to  be  in- 
clusive of,  the  condition  properly  called  by 
that  name,  whether  occasioned  by  solar  or 
artificial  heat,  unless  some  special  reason 
exists  for  giving  It  a  different  meaning. 

There  may  be  an  apparent  Incongruity  In 
calling  that  "sunstroke"  which  has  no  rela- 
tion to  any  effect  produced  by  the  sun,  but 
this  Is  only  to  say  that  the  word  Is  not  hap- 
pily formed  to  suggest  the  idea  it  Is  employed 
to  express.  Etymology  Is  not  always  a  safe 
guide  to  the  meaning  of  a  term.  It  is  no 
more  imperative  that  "sunstroke"  shall  al- 
ways mean  a  disorder  caused  by  the  sun 
titan  that  "lunacy"  shall  denote  only  an  aber- 
ration due  to  the  Influence  of  the  moon.  It 
Is  true  as  urged  by  counsel  for  the  plaintiff 
in  error  that  "heat  stroke"  Is  a  more  logical- 
ly constructed  phrase.  Words,  however,  are 
not  to  be  Interpreted  by  any  theory  of  how 
they  ought  to  be  used,  but  In  accordance 
with  the  actual  use  to  which  they  are  put 
by  those  whose  custom  establishes  a  stand- 
ard. The  history  of  the  word  "sunstroke' 
seems  to  be  that  it  was  coined  to  describe 
any   suddenly  perceived  111  effects  of  sun 
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heat;  as  obserratlon  disclosed  that  a  definite 
morbid  condition  ordinarily  accompanied  or 
foiio^ved  such  an  incident  the  word  was  ap- 
plied to  that  condition  in  the  beiief  that  it 
was  peculiar  to  cases  having  that  origin; 
as  advancing  medical  science  revealed  that 
such  condition  was  a  distinct  disease  and 
might  and  often  did  result  from  artificial 
as  well  as  from  solar  heat,  the  doctors,  In- 
stead of  at  once  inventing  a  new  and  more 
appropriate  name,  broadened  the  application 
of  the  old  one  and  their  example  was  nat- 
urally and  properly  followed  by  others  until 
the  usage  became  general.  Later,  as  a  vis- 
ible marii  of  the  advanced  learning  on  the 
subject,  a  more  suitable  term  was  originated 
to  describe  the  disorder — "heat  strolie,"  the 
growing  employment  of  which  may  in  time 
restore  "sunstrolte"  to  its  primitive  meaning. 
That  this  result  has  not  yet  been  accom- 
plished is  evidenced  by  the  fact  that  the  new 
word  is  given  in  but  two  of  the  general 
dictionaries — ^the  Standard  and  the  Encyclo- 
paKlic — and  there  merely  as  the  equivalent 
for  the  old  one.  We  are  not  directly  concern- 
ed with  the  past  or  future  meaning  of  the 
word,  but  with  Its  present  significance,  and 
that,  as  already  indicated,  we  thinlc  is  com- 
prehensive enough  to  cover  the  plaintiff's 
case. 

The  provision  of  tlie  policy  is  that  sun- 
stroke "shall  be  deemed  to  be  due  to  exter- 
nal, violent  and  purely  accidental  causes"' 
and  shall  entitle  the  insured  to  indemnity  at 
the  full  rate.  It  is  argued  not  without  plausi- 
bility, that  this  language  points  to  a  concep- 
tion of  sunstroke  as  Bomething  of  sudden 
and  unexpected  occurrence,  more  or  less  In 
the  nature  of  an  accident,  and  that  this  con- 
feption  Is  only  appropriate  to  an  attack 
brought  on  l)y  exposure  to  the  sun's  rays. 
But  prostration  resulting  from  heat  emanat- 
ing from  a  furnace  may  be  as  swift  in  its 
development  and  as  startling  in  its  pffocts 
ns  though  it  were  occnsioued  by  hot  and 
humid  weather.  In  each  case  there  would 
be  present  some  of  the  foaturt's  of  an 
accidental  injury  but  neitlier  would  justify 
n  recovery  upon  an  ordinary  accident  policy. 
In  the  only  reported  cases  bearing  on  the 
subject  (Dnzier  v.  Fidelity  &  Casualty  Co. 
IC.  C]  46  Fed.  440.  13  L.  II.  A.  114,  and  Sin- 
olair  V.  Maritime  Pass.  Assur.  Co.,  3  El.  & 
El.  478,  107  E.  C.  L.  47C.  7  Jurist  [N.  S.]  307), 
In  disi>o9ing  of  the  contention  that  the  hold- 
er of  an  ordinary  policy  insuring  hiiu  against 
accidental  injuries  is  entitled  to  recover  for 
♦Usability  due  to  sunstrolce.  it  is  held,  tliut 
sunstroke  is  not  an  accident  but  a  disease. 
These  cases  are  frequently  referred  to  by  the 
medical  and  legal  writers  and  seem  to  be 
regarded  as  definitely  settling  the  proposition 
to  which  they  are  directed.  The  discussion 
In  the  case  fli-st  named  tends  to  support  the 
view  that  sunstroke  may  he  caused  by  arti- 
ficial heat,  and  the  decision  is  cited  as  having 
that  eff«'<'t  in  I'eterson  &  Haines'  Te.\t-Book 
of  I«gai  Medicine  and  Toxicoiogj-,  p.  401. 


It  might  not  be  unfair  to  assume  that  the 
policy  here  involved  was  drafted  in  the  light 
of  tiiese  decisions.  Whether  so  or  not  we  see 
nothing  in  its  language  to  impair  the  effect 
of  the  presumption  that  the  word  "sunstroke" 
was  used  in  its  strictly  correct  sense.  If  the 
company  wished  to  limit  its  liability  under 
this  clause  to  disability  occasioned  by  natur- 
al heat  It  could  easily  have  so  framed  the 
policy  as  to  make  this  clear  and  it  should 
have  done  so.  The  health  rider  is,  of  course, 
to  be  deemed  a  part  of  the  contract  By 
its  terms  it  covered  sunstroke  as  well  as 
other  diseases.  But  In  the  body  of  the  policy 
that  disease  Is  singled  out  and  expressly  clas- 
sified as  an  accident  for  the  purposes  of  fixing 
the  extent  of  indemnity  afforded  against  that 
particular  disorder.  The  liability  of  the  com- 
pany must  be  determined  by  the  specific 
rather  than  by  the  general  provisions.  John- 
son had  previously  suffered  a  somewhat  simi- 
lar affliction  while  holding  a  like  policy  from 
the  company,  and  made  a  claim  and  received 
payment  upon  the  basis  of  its  being  ordinary 
siclcness,  covered  by  the  rider.  Evidence  was 
offered  by  the  company  to  show  the  full  facts 
with  reference  to  this  matter,  but  was  ruled 
out  and  of  this  complaint  is  made.  We  do 
not  think  the  evidence  rejected  had  any  tend- 
ency to  show  an  interpretation  of  the  con- 
tract by  the  parties  or  that  the  court  commit- 
ted error  in  this  connection.  The  Jury  found 
that  overwork  was  a  contributing  cause  of 
Johnson's  ailment  and  the  plaintiff  in  error 
argues  that  this  should  prevent  a  recovery, 
because  it  shows  that  his  condition  was  not 
due  solely  to  heat  Severe  exertion  according 
to  the  authorities  already  cited  renders  one 
more  subject  to  sunstroke.  The  fact  that  the 
Jury  found  In  the  present  Instance  that  there 
was  overexertion  does  not  affect  the  liability 
of  tlie  company.  To  hold  otherwise  would 
be  to  make  the  mere  negligence  of  the  in- 
sured a  defense.  The  established  rule  is  to 
the  contrary.     1  C'yc.  2.S2. 

The  Judgment  is  aflirnied.    All  the  Justices 
concun-iug. 


STATE  V.  RICKSECKER. 
(Suprome   Court    of    Kansas.    April    7,    1906.) 

1.  I.NniCTMEST     AND     INFOEMATION— ELECTION 

Bktwekn  Cor.NTS. 
Wliere  an  infomintion  contains  several 
<'Oiints.  intended  to  charge  the  same  substan- 
tial offense  in  diiTerent  ways,  and  their  allega- 
tions are  not  inconsistent,  it  is  ordinarily  not 
error  for  tlio  trial  court  to  refuse  to  require 
tlie  state  to  elect  upon  which  one  it  will  rely 
for  a  conviction. 

fEd.   Note. — For  cases  in  point,  see  vol.  27, 
Cent.  DiR.  Intiictment  and  Information,  §  439.] 

2.  Cbiminal       Law  —  Vebmct  —   Severai. 
Counts. 

In  such  a  case  a  verdict  of  guilty  which 
fails  to  refer  to  any  specific  count  is  sufficient, 
and  will  be  regarded  aa  a  finding  of  guiity 
upon  all  of  them. 

I  Ed.   Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  i  2099.] 
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3.  Sa3(E— Evidence. 

In  such  a  case,  if  al!  th*  evidence  intro- 
daced  would  hare  been  admissible  under  one 
count,  which  states  a  public  oSeuse,  the  fact 
that  one  or  more  of  the  other  counts  may  fail 
to  do  so,  or  may  fail  to  bring  the  case  within 
the  operation  of  the  particular  statute  under 
which  they  are  drawn,  is  not  fatal  to  the  con- 
viction. 

4.  Same— iNSTBtiCTioNS. 

Where  an  information  contains  one  good 
count  and  several  others  which  repeat  its  al- 
legations, with  others  which  are  unnecessary 
and  do  not  change  the  character  of  the  offense. 
a  conviction  will  not  be  disturbed  on  account 
of  any  failure  to  instruct  upon  such  additional 
matters,  where  no  prejudice  results  to  the  de- 
fendant with  respect  to  his  trial  upon  such 
good  count. 

5.  Same— JuDiciAi,  Notice. 

The  courts  will  take  notice  without  proof 
that  a  municipality  is  a  city  of  the  second  class, 
where  it  has  been  made  such  under  the  stat- 
ute by  a  public  proclamation  issued  by  the 
Governor. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Montgomery 
County;    Thos.  J.  Flannelly,  Judge. 

E.  H.  Ricksecker  was  convicted  of  em- 
bezzlement,   and   appeals.    Affirmed. 

J.  H.  Keith  and  Cbas.  Bucher,  for  appel- 
lant. C.  C.  Coleman,  Atty.  Gen.,  T.  E.  Wag- 
staff,  and  S.  J.  Osborn,  for  the  State. 

MASON,  J.  E.  H.  Ricksecker  appeals  from 
a  conviction  upon  a  charge  of  embezzling 
money  that  came  into  his  bauds  as  superin- 
tendent of  the  waterworks  system  owned 
and  operated  by  the  city  of  Coffeyvllle.  The 
defendant  held  that  position  from  April,  1900, 
to  May,  1003.  After  he  had  retired  from 
the  office  the  claim  was  made  that  he  had 
failed  to  account  to  the  city  for  all  of  the 
public  funds  that  he  had  received  In  virtue 
of  It  An  Investigation  followed,  as  a  re- 
sult of  which  a  prosecution  for  embezzlement 
was  begun  July  12,  1904.  The  information 
which  was  afterwards  filed,  and  upon  which 
he  was  tried  and  convicted,  contained  three 
counts.  The  first  charged  him  with  em- 
bezzling as  an  officer  of  the  city  the  sum  of 
$4,083.84.  that  evidently  being  considered 
the  total  amount  of  his  shortage.  Upon  the 
theory  that  he  might  have  converted  a  part 
of  this  to  his  own  use  more  than  two  years 
before  the  criminal  action  against  him  was 
begun.  It  was  alleged  that  he  had  couceale<l 
the  fact  of  his  crime  until  April,  1903;  this 
allegation  being  plainly  intended  to  avoid  the 
effect  of  the  statute  of  limitations.  The 
second  count  was  like  the  first  e.xcept  that 
the  allegation  of  concealment  was  omitted, 
and  the  amount  embezzled  was  placed  at 
$2,600.  It  is  clear  that  it  was  the  pur- 
pose of  the  pleader  In  this  count  to  declare 
only  upon  such  convei-slon  as  had  taken 
place  within  the  period  fixed  by  the  statute 
of  limitations.  The  third  count  set  out  the 
amount  of  the  entire  shortage,  and  was 
drawn  under  that  part  of  the  embezzlement 
statute  fsectlon  20S1.  Gen.  St.  1901)  which 
was  first  enacted  in  1873,  and  which  makes 


It  a  criminal  offense  for  an  agent  under 
certain  circumstances  to  fall  to  pay  over  upon 
demand  money  collected  for  his  principal. 
Doubtless  this  count  was  added  with  the 
Idea  that  It  might  evade  any  question  of 
limitation  upon  the  theory  that  the  statute 
does  not  tx^in  to  run  against  proceedings 
under  this  part  of  the  statute  until  a  demand 
is  made.  At  the  conclusion  of  the  evidence 
a  motion  was  made  to  require  the  state  to 
elect  upon  which  count  it  would  rely  for  a 
conviction.  The  motion  was  overruled.  The 
verdict  returned  merely  declared  the  defend- 
ant "guilty  of  the  crime  of  embezzlement, 
all  as  In  manner  and  form  charged  lu  tb-> 
information,"  and  that  the  value  of  the 
funds  embezzled  was  $2,366.65. 

Under  various  assignments  of  error  the 
defendant's  counsel  complain  of  rulings  relat- 
ing to  the  first  and  third  counts,  or  having 
some  connection  therewith.  It  Is  contended 
that  an  election  between  the  counts  should 
have  been  compelled;  that  the  form  of  the 
verdict  was  Insufficient,  Inasmuch  as  It  did 
not  refer  to  any  specific  count;  that  the 
allegation  In  the  first  count  of  the  conceal- 
ment of  the  crime  was  too  Indefinite  to  have 
any  effect ;  that  the  court  gave  no  sufficient 
Instruction  as  to  what  acts  could  be  regardeil 
as  constituting  a  concealment;  that  the 
statute  under  which  the  third  count  was 
drawn  had  no  application  to  the  state  of 
facts  relied  upon  by  the  prosecution  in  this 
case;  and  that  the  Instructions  with  regard 
to  a  demand  were  defective.  All  these  com- 
plaints may  be  considered  and  disiwsed  of 
together.  It  Is  manifest  that  the  several 
counts  In  the  information  did  not  charge 
three  separate  and  distinct  offen!<es.  They 
were  obviously  Intended  only  as  three  dif- 
ferent ways  of  stating  the  same  offense, 
namely,  the  converting  to  his  own  use  by  the 
defendant  of  that  part  of  the  funds  of  the 
city  which  came  Into  his  hands  as  sn|)erin- 
tendent  of  the  waterworks,  and  which  was 
otherwise  unaccounted  for.  Under  such  cir- 
cumstiinces  a  verdict  of  guilty  is  valid,  al- 
though it  contains  no  reference  to  any  partic- 
ular coimt.  "When  but  one  offense  is  char- 
ged in  various  forms  in  separate  counts  of  one 
indictment,  a  general  verdict  of  guilty  or  of 
guilty  as  charged,  without  mentioning  tlie 
count  on  which  it  Is  based,  is  sufficient.  The 
same  rule  Is  applicable,  although  several  dis- 
tinct crimes  are  charged  in  different  counts, 
if  they  all  arose  out  of  the  same  transac- 
tion." 12  Cyc.  693.  Such  a  verdict  Is  re- 
garded as  a  finding  that  the  defendant  Is 
guilty  upon  eachoneof  the  several  counts,  and 
It  can  therefore  be  sustained  even  If  some 
of  the  counts  are  bad,  for  it  will  be  held  to 
respond  to  any  good  count  that  the  informa- 
tion contains.  "One  good  count  In  an  indict- 
ment, if  sustained  by  the  proof,  will  supitort 
a  general  verdict  of  guilty,  although  there 
be  other  counts  which  are  defective.  So, 
where  there  are  two  or  moi-e  i-ouuts  in 
the  Indictment,  and  but  one  offense,  in  fact, 
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is  vharged,  a  genernl  verdict  of  guilty  Is 
KO«h1  If  one  of  the  counts  be  good  and  the 
:illi>gntion8  In  It  are  sustained  by  the  evl- 
tU'iice."  Id.,  ew.  For  these  reasons  there 
was  no  necessity  in  this  case  for  the  state 
to  elect  upon  which  count  It  would  reply,  or 
for  the  verdict  to  refer  In  terms  to  any 
partlculnr  count.  The  same  considerations 
make  It  needless  to  Inquire  whether  the  first 
count  sufficiently  chai-geil  a  concealment  of 
the  offense,  or  whether  the  third  count 
stated  an  "offense"  within  that  part  of  the 
statute  under  which  It  was  drawn.  It  may 
be  conceded  to  the  defendant  that  where  the 
prosecution  Is  comiielled  to  show  a  conceal- 
ment in  order  to  convict,  the  facts  relied  upon 
as  constituting  concealment  should  be  spe- 
cifically pleaded  (Jones  v.  State,  14  Ind.  120), 
and,  also,  that  the  decisions  of  this  court 
tend  to  support  the  view  that  the  part  of  the 
statute  which  is  the  basis  of  the  third  count, 
and  which  malces  a  demand  and  refusal  to 
pay  essential  features  of  the  crime  there 
denounced,  does  not  apply  to  any  case  where 
the  offense  of  embezzlement  could  be  com- 
plete without  such  demand  and  refusal  (State 
V.  Bancroft,  22  Kan.  170;  State  v.  Telter, 
."J*  Kan.  277,  38  Pac.  320),  and  therefore  can- 
not be  Invoked  against  a  city  officer  with 
respect  to  money  which  It  was  his  duty  to 
turn  over  to  the  city  without  demand.  Such 
concessions  can  avail  him  nothing.  No 
question  Is  made  of  the  sufficiency  of  the 
second  count.  The  first  count  is.  In  sub- 
stance, the  same  as  the  second,  except  that  a 
larger  amount  is  named  as  the  sum  em- 
bez7.\ed,  and  the  allegation  of  concealment 
is  added ;  the  third  count  is  the  same  as  the 
second,  with  the  allegation  of  demand  add- 
ed. No  evidence  was  admitted  under  the 
first  or  third  count  that  would  have  been 
materially  erroneous  If  the  second  count 
had  stood  alone,  and  the  defendant  was  In  no 
way  prejudiced  by  their  presence  in  the 
Information. 

An  imitortant  feature  of  the  case  made  by 
the  state  was  tlie  testimony  of  on  expert 
accountant,  who  undertook,  not  only  to  give 
the  total  amomit  of  the  defendant's  shortage, 
which  be  fixed  at  $2.3((0.(tu,  but  to  separate 
this  amount  into  two  parts,  the  one  ($1,028.43) 
made  up  of  items  received  more  than  two 
years  before  the  prosecution  was  begun,  the 
other  ($1,3;{8.22)  of  those  receivwl  within 
that  period.  As  the  jury  found  the  amount 
euibezsled  to  be  |2.3(>iU>.~,  it  is  clear  that 
the  verdict  was  based  upon  this  testimony. 
It  follows  that  the  jury  held  the  defendant 
criminally  liable  for  all  the  money  for  which 
he  failed  to  account  including  that  portion 
as  to  which  he  claimed  immunity  under  the 
statute  of  limitations.  But  It  also  follows 
that  they  convicted  him  of  embeiszling  that 
portion  as  to  which  no  question  of  limitation 
could  be  raised.  He  was  not  convicted,  how- 
ever, of  two  offenses — of  embeEZllng  $1,028.43 
at  one  time  and  $l..S:{a22  at  another— but  of 
the  single  offense  of  embezzling  by  one  act 


the  sum  of  $2,366.65,  which  Included  $1,028.43 
that  was  collected  more  than  two  years  be- 
fore the  prosecution  was  begun.  The  crinM 
of  embezzling  $2,366.65  differs  neither  In 
degree  nor  kind  frmn  that  of  embezzling 
$1,338.22.  It  requires  no  greater  or  dif- 
ferent punishment  If  It  was  error  for  the 
Jury  to  include  the  latter  amount  in  their 
statement  of  the  amount  embezzled  It  was 
harmless  error.  Inasmuch  as  the  question  of 
concealment  was  Immaterial,  there  is  no 
occasion  to  consider  whether  the  court 
should  have  given  more  definite  Instructions 
concerning  It.  It  may  be  remarked,  however, 
that  no  si>ecial  InstructlcMi  in  that  regard 
appears  to  have  been  asked.  Inasmuch  as 
the  instructions  relating  to  a  demand  had  no 
reference  to  second  count,  it  is  unnecessary 
to  consider  the  criticisms  made  upon  them, 
for  the  reasons  already  stated.  Specific 
complaint  Is  made  of  the  admission  of  evi- 
dence of  the  payment  of  several  warrants 
Issued  to  the  defendant  for  water  used  by 
the  city.  It  appears  that  the  dty,  although 
owning  its  own  waterworks,  kept  the  busi- 
ness done  In  that  connection  entirely  sepa- 
rate from  the  other  affairs  of  the  municipal- 
ity, and  paid  for  water  used  for  public  ptu-- 
poses  the  same  as  any  other  consumer.  Tlie 
evidence  warranted  the  finding  that  the  pro- 
ceeds of  these  warrants  came  Into  the  hands 
of  the  defendant  in  his  official  cai)acity. 

Error  is  also  assigned  because  of  the  ad- 
mission of  evidence  having  some  tendency  to 
show  that  the  defendant  had  been  accused 
of  being  short  in  his  accounts  in  anotlier 
capacity.  The  evidence  objected  to  was  not 
offered  for  the  puriiose  of  showing  this  fact, 
but  had  some  bearing  upon  the  legitimate 
issues,  and  the  fact  that  it  incidentally  sug- 
gested the  comniiisiou  of  another  offense 
did  not  bar  Its  rweptlon.  The  Information 
alleged  that  Coffeyvllle  was  a  city  of  the 
second  class,  and  complaint  Is  made  that, 
while  there  was  no  proof  of  the  fact  th* 
court  assumed  its  existence.  Under  our 
stattite  a  city  of  the  second  class  becomes 
rnich  in  virtue  of  a  public  proclamation  made 
by  the  Governcw,  of  which  the  courts  take 
notice.  17  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
914;  16  Cyc.  903.  State  v.  PIttman.  10  Kan. 
593,  in  which  it  was  said  that  Judicial  notice 
cannot  be  taken  of  the  Incorporation  of  a 
city  under  a  general  law,  was  decided  under 
a  different  statute.  See,  also,  State  v.  Bowles 
(Kan.)  79  Pac.  720.  69  L.  R.  A.  17(5.  and 
La  Rue  v.  Insurance  Co.,  68  Kan.  i339,  7't 
Pac.  494. 

It  is  contended  in  behalf  of  the  defendant 
that  lie  should  have  been  granted  a  new 
trial  because,  under  the  whole  evidence,  if 
he  was  guilty  at  all  he  was  guilty  of  several 
distinct  acts  of  embezzlenieut,  iuasniuch  as 
he  was  under  a  duty  to  turn  over  to  the  city 
at  stated  intervals  the  public  funds  then  In 
his  hands.  The  mere  failure  to  perform 
this  perlotllcal  duty,  however,  did  not  of  it- 
self render  him  guilty  of  a  criminal  offense. 
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It  la  possible  that  lie  did,  npon  several  dif- 
ferent occasions,  wrongfully  convert  to  his 
own  use  the  money  then  In  bis  possession, 
but  the  evidence  Is  consistent  with  the  view 
that  there  was  no  criminal  Intent  and  conse- 
quently no  crime  until  the  entire  missing 
amount  had  accumulated,  and  that  be  then 
wrongfully  by  one  act  embezzled  the  entire 
sum.  This  feature  of  the  case  appears  to 
hare  been  sufflciently  covered  by  the  In- 
structions, and  we  are  unable  to  perceive 
that  the  defendant  has  any  Just  cause  of 
complaint  in  connection  therewith. 

Other  assignments  of  error  have  been  ex- 
amlned.  but  are  not  thought  to  require  sepa- 
rate discussion. 

The  Judgment  is  aflSrmed.  All  the  Justices 
concur. 


(73  Kan.  506) 

SMITH,  County  Treasurer,  et  al.  ▼. 

HANEY  et  al. 

(Supreme   Court   of    Kansas.    April   7,    190(L) 

1.   CODNTIEa— ErBCTIOH    OT  COtTBTHOUB*— U« 

.  OF  Generai.  Revenue  Funds. 

Section  8,  of  chapter  167.  p.  234.  of  the 
Laws  of  1005,  Is  to  be  Interpreted  as  autborizlDs 
the  commissioners  of  Gove  county  to  use  a  part 
of  the  general  revenue  fund  for  the  building  of 
a  courthouse. 

Such  provision  violates  section  4  of  article 
11  of  the  state  Constitution,  forbidding  the  di- 
version of  a  tax  from  the  object  for  which  it 
Is  levied,  and  is  therefore  void. 
3.  Statutes— CoNSTiTUTiONAi,  Law— Pabtial 

Invalidity. 
Such  provision  Is  so  related  to  the  other 
provisions  of  said  act  that  it  cannot  be  said 
that  the  Legislature  would  have  pnssed  any  oE 
them  independently  of  this  one,  and  the  entire 
act  is  therefore  void. 

[E^.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Statutes,  |  5S.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Gove  County; 
J.  H.  Reeder,  Judge. 

Action  by  Alex  Honey  and  others  against 
J.  E.  Smith,  county  treasurer  and  the  board 
of  county  commissioners.  Judgment  for 
plalntlCTs,  and  defendants  bring  error.  Af- 
firmed. 

J.  8.  West  and  O.  B.  Jones,  for  plnlntitfs 
in  error.  A.  D.  Ollkeson,  B.  A.  Austin,  aud 
Lee  Monroe,  for  defendants  la  error. 

MASON,  J.  The  Legislature  of  1905 
passed  a  law  (Laws  1905,  p.  234,  c.  1C7)  to 
outhorlze  the  county  commissioners  of  Gove 
county  to  build  and  equip  a  courthouse  with- 
out a  vote  of  the  people.  The  maximum  cost 
of  the  building  was  fixed  at  $10,000.  Pro- 
vision was  made  for  the  expense  of  the  build- 
ing end  equipment  by  the  levy  of  a  special 
annual  tax  of  not  more  than  8  mills  on  the 
dollar  for  not  more  than  four  years,  the  pro- 
ceeds of  these  levies  to  form  a  separate  fund 
to  be  known  as  the  "county  building  fund." 
against  which  warrants  were  to  be  drawn 


for  all  obligations  arlstng  from  the  construc- 
tion and  furnishing  of  sucb  oourtboose.  A 
further  provision  of  the  act;  upon  the  coo- 
structloa  and  effect  of  which  the  present 
litigation  turns,  reads  as  follows  (section  3): 
"The  said  board  of  county  commissioners  are 
hereby  authorized  to  use  and  expend  in  the 
erection,  equipment  and  furnishing  of  said 
courthouse  and  county-office  building,  in  the 
year  or  years  In  which  a  tax  may  be  levied, 
as  they  may  deem  necessary,  in  addition  to 
the  amount  or  amounts  raised  by  the  levy 
of  the  tax  as  herein  provided  for,  such  sum 
or  sums  from  the  general  fund  of  said  county 
not  otherwise  appropriated  after  all  other 
running  expenses  of  Bald  county  shall  have 
been  provided  for."  A  tax  having  been  lev- 
led  under  color  of  such  statute  an  action  was 
begun  to  enjoin  Its  collection  upon  the  ground 
that  the  act  was  unconstitutional.  An  order 
was  made  granting  a  temporary  Injunction,  to 
reverse  which  this  proceeding  is  brought. 
The  only  attack  upon  the  validity  of  the  stat- 
ute which  it  will  be  necessary  to  consider  is 
based  upon  the  claim  that  the  portion  above 
quoted  Is  void,  because  It  attempts  to  au- 
thorize the  proceeds  of  a  tax  to  be  used  for  a 
purpose  difterent  from  that  for  which  it  was 
levied.  The  defendants  In  error  practically 
concede  that  if  this  portion  of  the  act  menus 
anything  at  all  it  Is  open  to  the  objection 
urged,  but  they  argue  first  that  It  is  unintel- 
ligible, and  may  be  disregarded  entirely,  and 
second,  that  if  it  is  given  a  construction 
which  renders  It  obnoxious  to  the  Constitu- 
tion It  may  be  rejected  on  that  ground  with- 
out affecting  the  validity  of  the  remainder  of 
the  act  The  three  questions  to  be  determin- 
ed are  therefore:  (1)  Does  the  language 
quoted  mean  that  the  commissioners  may  use 
in  the  construction  of  a  courthouse  such  part 
of  the  general  revenue  fund  of  each  year  as 
shall  prove  not  to  be  needed  to  pay  the  cur- 
rent expenses  of  that  year;  (2)  as  so  constru- 
ed Is  this  part  of  the  act  void ;  and  (3)  If  so, 
is  it  so  far  an  Independent  provision  that  the 
remainder  of  the  act  may  stand,  notwltli- 
Btandlng  its  Invalidity? 

The  criticism  of  the  language  of  the  part 
of  the  act  which  Is  quoted  is  based  upon  the 
apparent  incompleteness  of  the  last  clause, 
introduced  by  the  words  "such  sum  or  sums," 
the  contention  being  that  the  omission  of 
"as,"  the  correlative  of  "such,"  leaves  the 
phrase  indefinite  and  meaningless.  It  is  as- 
serted in  the  brief  of  plaintiff  In  error  that 
"no  pedagogue,  however  high  bis  learning, 
could  successfully  parse  this  sentence  and 
diagram  it"  This  may  be  true,  but  it  is  not 
important.  "The  rule  that  bad  grammar  will 
not  defeat  the  operation  of  a  statute  is  old 
and  well  settled."  26  A.  &  E.  Encycl.  of  I* 
(2d  Ed.)  612.  If  It  be  thought  necessary  to 
provide  the  missing  "as"  It  may  be  located 
in  either  of  two  ways.  The  sentence  may 
be  deemed  elliptical,  the  words  "as  are"  being 
understood  between  "county"  and  "not,"  re- 
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suiting  In  this  reading:  "Such  sum  or  sums 
from  the  general  fund  of  said  county  [as  are] 
not  otherwise  appropriated  after  all  other 
running  expenses  of  said  county  shall  have 
been  provided  for."  Or  the  phrase  "as  they 
may  deem  necessary"  may  be  transposed  so 
as  to  folla>w  "such  sum  or  siims,"  giving  the 
reading:  "Such  sum  or  sums  as  they  may 
deem  necessary  from  the  general  fund,"  etc. 
Either  of  these  interpretations  would  be  per- 
missible under  the  established  rules  govern- 
ing statutory  construction.  Id.  pp.  612,  613. 
But  probably  a  sufficient  solution  of  the 
problem  is  to  be  reached  by  a  reasonable  con- 
sideration of  the  language  as  it  stands  with 
a  purpose  to  arrive  at  its  intended  effect. 
So  regarded  there  is  no  difficulty  in  saying 
that  the  Legislature  clearly  meant  to  author- 
ize the  commissioners  in  their  discretion  to 
use  the  unexpended  balance  of  the  general 
revenue  fund  for  several  years  toward  pay- 
ing for  the  construction  of  the  courthouse. 
Although,  as  already  said,  It  Is  practically 
conceded  that  this  view  renders  tills  much 
of  the  statute  unconstitutional  it  may  not  be 
out  of  place  to  state  the  grounds  that  compel 
that  concession.  Section  4  of  article  11  of 
the  state  Constitution  provides  that:  "No 
tax  shall  be  levied  except  in  pursuance  of  a 
law.  which  shall  distinctly  state  the  object 
of  the  same;  to  which  object  only  such  tax 
shall  be  applied." 

The  phrase  "general  fund"  as  applied  to 
the  fiscal  management  of  a  Kansas  county 
has  a  definite  and  well-recogulzed  meaning. 
It  covers  the  proceeds  of  a  tax  levied  to  pro- 
vide for  the  usual  current  expenses.  The 
building  of  a  courthouse  is  a  special  or  ex- 
traordinary matter,  and  not  one  included  in 
the  purposes  for  which  the  general  tax  levy 
is  made.  To  permit  the  diversion  to  that 
use  therefore  of  any  part  of  the  unexpended 
proceeds  of  a  general  revenue  tax  would  be  a 
violation  of  the  spirit  and  letter  of  the  Con- 
stitntlou.  National  Bank  v.  Barber,  24  Kan. 
534;  A.  T.  &  S.  F.  R.  R.  Co.  v.  Woodcock, 
18  Kan.  20;  State  v.  Marion  Co.,  21  Kan. 
419.  It  remains  to  consider  whether  the  In- 
validity of  this  portion  of  the  act  vitiates  the 
whole  of  It.  It  would  serve  no  purpose  to 
review  the  cases  deciding  the  effect  of  the 
partial  unconstitutionality  of  statutes.  Eacli 
of  necessity  turns  upon  Its  own  peculiar  facts 
and  throws  but  little  light  upon  the  deter- 
mination of  others.  There  is  no  difficulty  in 
stating  the  general  rule,  however  much  doubt 
may  arise  in  its  application.  When  a  court 
finds  that  one  part  of  a  statute  is  In  con- 
travention of  the  fundamental  law  the  in- 
quiry, so  far  as  relates  to  the  effect  of  this 
holding  on  the  remainder.  Is  whether  the 
Legislature  would  have  passed  such  remain- 
ing and  unobjectionable  portion  without  the 
obnoxious  feature.  To  give  effect  to  any 
part  of  such  act,  the  court  must  be  convinced 
that  the  Legislature  intended  that  part  to 
become  the  law  uninfluenced  by  any  consider- 
ation growing  out  of  the  provisions  that  were 


beyond  the  legislative  power.  It  l8  not 
enough  that  It  cannot  be  said  with  positlve- 
neas  that  the  Joinder  with  the  objectionable 
matter  did  contribute  to  the  passage  of  the 
rest  of  the  act;  there  must  be  an  affirmative 
assurance  that  the  desire  to  accomplish  the 
unconstitutional  purpose  formed  no  part  of 
the  motive  of  the  lawmakers  in  permitting 
the  passage  of  that  portion  of  the  act  wlilch 
is  free  from  objection.  In  the  present  case 
it  must  be  assumed  that  the  Legislature, 
in  undertaking  to  decide  for  the  people 
of  a  county  a  matter  which  it  is  the  gen- 
eral policy  of  the  law  to  permit  them  to 
regulate  for  themselves,  made  an  investiga- 
tion of  the  needs  and  resources  of  the  commu- 
nity affected,  and  acted  upon  the  basis  of  the 
information  so  obtained — that  the  probable 
surplus  that  might  be  anticipated  from  each 
year's  general  revenue  was  estimated,  as  well 
as  the  amounts  likely  to  be  obtained  from 
the  special  tax  levies,  and  that  the  amoimt 
to  be  expended  for  the  courthouse  and  the 
rate  of  the  special  tax  may  have  been  fixed 
with  reference  to  these  estimates.  The  act 
presents  a  complete  and  symmetrical  plan  for 
accomplishing  a  given  object.  In  its  title  one 
of  its  purposes  is  stated  to  be  "to  appropriate 
money  from  the  general  fund"  of  the  county 
to  pay  for  the  expenses  of  building  and  equip- 
ping the  courthouse.  We  cannot  say  that  the 
feature  of  the  act  having  relation  to  the  diver- 
sion of  a  part  of  the  general  revenue  of  the 
county  to  a  building  fimd  was  so  separate 
from  and  independent  of  its  other  provisions 
that  they  may  be  permitted  to  stand  while 
It  Is  stricken  out  by  reason  of  its  conflict 
with  the  Constitution. 

The  Judgment  Is  affirmed.    All   the   Jus- 
tices concurring. 


nURST  V.  AI.TAMONT  MFG.  CO. 
(Supreme   Court   of   Kansas.    April   7,    1006.) 

1.  Sale— CoNTR.vcT— Construction. 

When  a  seller  of  merchandise  a^reea  to 
sell  20  car  loads  thereof,  delivered  to  the  buyer 
"f.  o.  b.  cars,"  at  the  seller's  place  of  l)usiue!<s, 
it  is  not  the  duty  of  the  buyer  to  furnish  the 
cars  to  receive  tlie  goodti;  and  in  an  action  by 
the  buyer  against  the  seller,  under  such  a  con- 
tract to  recover  dnmaKOS  for  nondelivery  of  the 
merchandise,  the  petition  need  not  allege  that 
the  plaintiff  furnished  cars  ready  to  receive  the 
goods. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  fS  227,  377.] 

2.  Same. 

The  phrase  "t.  o.  b.  cars,"  when  used  in  a 
contract  between  a  buyer  and  seller  of  com- 
mercial commodities,  where  the  use  of  a  common 
carrier  is  necessary,  means  that  the  seller  will 
secure  the  cars,  load  them,  and  do  whatever 
may  be  required  to  accomplish  the  shipment  and 
consignment  of  the  goods  to  the  buyer,  free 
of  expense  to  him. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bourbon  Coun- 
ty; W.  L.  Simons,  Judge. 
Action  by  William  B.  Hurst  against  the  Al- 
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tnmont  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

John  H.  Craln  and  John  V.  McKlnney,  for 
plaintiff  in  error.  Keene  &  Gates,  for  de- 
fendant in  error. 

GRAVES,  J.  A  demurrer  was  sustained  to 
the  plaintifTs  petition  by  the  district  court. 
The  nlaintiff  excepted  and  brings  that  ques- 
tion Tiere  for  review.  The  demurrer  contain- 
ed two  grounds:  (1)  Several  causes  of  action 
are  iniprojierly  Joined.  (2)  The  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained  gen- 
erally. The  record  does  not  otherwise  show 
whether  the  court  considered  the  petition  in- 
snlHcient  for  both  reasons  or  not.  The  case 
has  been  argued  as  though  the  last  ground 
was  the  only  one  involved,  and  we  will  so 
asstmie. 

The  petition  is  of  considerable  length,  and 
the  points  disctissed  by  counsel  can  be  suf- 
ficiently stated  -without  giving  a  full  copy  of 
the  pleading.  After  the  proper  formal  and  in- 
troductory averments,  the  petition  states  In 
substance  that  the  defendant  offered  to  sell 
to  plaintiff  certain  goods,  at  a  stated  price  as 
shown  by  Exhibit  A.  The  plaintiff  accepted 
the  offer  as  shown  by  Exhibit  B.  That  plain- 
tiff afterwards  made  an  additional  order  as 
shown  by  Exhibit  C.  That  afterwards,  the 
plaintiff  by  letter,  confirmed  and  renewed 
previous  orders,  which  were  accepted  by  the 
president  of  tlie  defendant  company,  as 
shown  by  Exhibit  D.  That  afterwards  and 
in  pursuance  thereof  shipping  orders  were 
sent  to  and  received  by  the  defendant,  as 
shown  by  Exhibit  F.  That  defendant  receiv- 
ed all  shipping  orders  sent  by  plaintiff  as 
aforesaid,  but  "neglected  and  refused  to  de- 
liver said  egg  cases  as  it  agreed  to  do.  and 
as  ordered  l>y  tills  plaintiff."  That  at  the 
time  the  first  shipment  should  have  l)een 
made,  and  ever  since,  such  egg  oases  have 
been  wortli  from  1%  to  2  cents  more  than  the 
ccnitract  price.  'SA'liereby  plaintiff  has  l)een 
damaged  $1.(X)0.  Tlien  follows  a  prayer  for 
Judgment. 

The  exliibits  are  as  follows: 

Exhibit  A. 

"Altamont,  111.  Jan.  .list,  1003. 
"W.  B.  Hurst  &  <'o.,  St.  Louis,  Mo.— Dear 
Sir:  Yours  of  yesterday  at  hand  ordering  10 
cars  standard  ■white  wood  Cottonwood  veneer 
egg  cases.  ^Ye  note  that  you  speak  of  a  one 
piece  end.  The  case  we  quoted  you  on  has  a 
a-piece  dressed  end.  Ready  <'leated.  The 
price  qnoted  you  of  9  cents,  cars,  factory,  is 
at  the  Cairo  Illinois  factory  and  the  rate  as 
before  named  you  are  as  follows:  Eldorado, 
»>  cts.  per  1(R>.  Mariam,  5  cts.  per  KK).  Mt. 
Vernon.  7  cts.  per  100.  Terms  are,  as  you 
mentione<l,  2%  off  for  casli  10  days  from  date 
of  invoice.  These  cases  average  7  i-i  pound'- 
each.    Possible  a  little  less.    Hence  It  is  no 


trouble  to  tell  almost  precisely  what  the  case 
will  cost  you  f.  o.  b.  cars  at  the  above  named 
stations.  Cars  are  very  scarce  and  we  would 
suggest  that  you  plai-e  your  order  early,  say 
at  least  20  days  In  advance  of  time  you  ex- 
pect to  use  them.  Awaiting  your  promiit 
reply,  we  are  respectfully  yours,  Altamont 
Mfg.  Co." 

Exhibit  B. 

"St.  Louis.  Mo.  Feb.  2nd.  1SK«. 
"Altamont  Mfg.  Co.,  Altamont,  111.— Dear 
Sirs:  Replying  to  your  favor  of  the  31st.  if 
ends  are  two  piece  and  cleated.  as  yon  say 
they  are,  balance  of  case  filling  ivqulred  di- 
mentions,  being  a  standard  whltewood  case 
(veneer),  it  is  alright,  we  will  take  the  10  cars. 
You  may  file  our  order  now  for  shipment  of 
one  car  to  Fayetteville.  Ark.,  and  one  i-ar  to 
our  address  South  (Jreenfield.  Mo.  Would  be 
glad  to  have  you  get  these  off  at  as  early  a 
date  as  possible.  Since  we  know  that  the 
cases  are  at  Cairo,  we  have  bought  a  great 
many  there,  and  know  what  the  freight 
rates  are  ourselves  to  our  various  stations. 
Youra  truly,  W.  B.  Hiu-st  &  Company." 

Exhibit  C. 

"St.  Louis,  Mo.  Feb.  .'ith,  I'.H)^. 
"Altamont  Egg  Case  Co.,  Altamont,  111.— 
Gentlemen:  Confirming  our  conversation  by 
telephone  this  morning,  you  can  enter  our 
order  for  10  more  cars  of  cases  to  be  same 
as  last  order  of  10  cars,  at  9  cts.  f.  o.  b.  Cairs. 
We  Instruct  you  to  order  out  Inmiediately.  1 
car  to  Fretlonia,  Kansas.  1  car  to  Monett. 
Mo.  1  car  to  Harrison,  Arkansas.  1  car  to 
Springfield,  Mo.  1  car  to  Ft.  Scott.  Kansas. 
On  the  ;W.  we  gave  you  order  for  one  car  for 
S.  Greenfield,  Mo.,  and  one  car  to  Fayette- 
ville. Ark.  IjCt  these  cars  to  forward  first. 
The  Fredonia  car  next,  and  then  let  the  other 
go  as  they  come.  Now  relative  to  your  pay: 
I)o  not  worry  about  that.  We  suppose<l  that 
Dun  and  Bradstreet  had  our  rating.  But 
you  have  our  permission  to  address  them,  or 
to  address  tlie  Citizens'  Nat.  Bank  of  Ft. 
Scott.  Kansas.  National  Exchange  Bank, 
Springfield.  Mo.,  Bank  of  Commerce  here,  or 
any  of  the  commercial  agencies.  It  is  our 
intention,  however,  to  dis<'ount  all  these 
cases,  as  the  old  company  did  with  you.  We 
are  agreeable  to  your  passing  draft  If  you 
desire,  biit  make  it  subject  to  arrival  of  car, 
for  we  would  not  want  to  pay  the  draft  un- 
til cars  arrived  and  were  properly  checke<l. 
Kindly  let  us  hear  from  you  promptly  con- 
firming above  order,  and  oblige.  Yours 
truly,  W.  B.  Hurst  &  Co." 

Exhibit  D. 

St.  Louis,  Mo.  2—0— '03. 
"Altamont  Mfg.  Co.,  Altamont,  111.— Gen- 
tiomen:  This  will  confirm  i)urchase  from 
you  of  thirteen  cars  of  veneer  cases  (in  addi- 
tion to  the  seven  cars,  orders  for  which  have 
already  been  placed  with  you)  at  nine  ctMits 
track,  Cairo,  Illinois,  the  case  to  be  standanl 
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venoer  case  made  of  Cottonwood.  We  will 
give  you  shipping  Instructions  on  tbese  thir- 
teen cars  within  the  next  few  days.  Yours 
truly,  W.  B.  Hurst  &  Co. 

"Accepted.    Altamont  Mfg.  Co.,  J.  B.  R." 

Exhibit  E. 

"Feb.  18th,  1903. 
"Altamont  Mfg.  Co.,  Altamont,  111.— Dear 
Sirs:  To  conform  with  our  contract  entered 
into  a  few  days  ago  you  will  kindly  i)00k 
our  orders  on  13  cars  of  cases  to  be  shipped 
as  promptly  as  possible  to  the  following 
|K)int8:  2  cars  to  Springfield.  2  cars  to  S. 
Greenfield,  Mo.  1  car  to  Fredonia,  Kansas. 
1  car  to  Parsons,  Kansas.  1  car  to  Cuba,  Mo. 
3  cars  to  Monett,  Mo.     1  car  to  Clinton,  Mo. 

1  car  to  Fayettevllle,  Mo.  We  would  like  if 
])088ible  for  you  to  fill  these  cars  in  the  fol- 
lowing order,  shipping  the  first:  2  cars  to 
Fayettevllle,  Ark.    2  cars  to  Springfield,  Mo. 

2  cars  to  South  Greenfield,  Mo.  3  cars  to 
Monett,  Mo.  1  car  to  Clinton,  Mo.  1  car  to 
Cuba,  Mo.  1  car  to  Parsons,  Kansas.  1  car 
to  Fredonia,  Kansas.  All  of  these  points 
are  now  ready  to  take  the  cars  In  as  promptly 
as  they  are  shipped,  so  kindly  move  them  as 
promptly  as  you  can.  Our  egg  season  is  open, 
and  we  will  need  them  all  between  now  and 
March  Ist.    Yours  truly,  W.  B.  Hurst  &  Co." 

The  supposed  weakness  of  this  petition, 
as  we  understand  from  the  discussion  of 
counsel,  lies  in  its  want  of  an  allegation  that 
the  plalntifC  fumisbed  the  necessary  cars, 
at  the  time  when  shipment  was  desired.  On 
the  other  hand,  it  is  contended  that  it  was 
the  duty  of  the  diefendant  to  obtain  the  cars 
from  the  carrier,  load  the  goods  therein  and 
consign  tbem  to  the  plaintiff.  The  real 
point  in  the  controversy  therefore  seems  to 
be  this:  Whose  duty  was  it  under  the  con- 
tract between  tbese  parties  to  cause  the 
carrier  to  place  cars  in  position  to  receive 
the  goods  to  be  shipped?  The  exhibits  at- 
tached to  the  petition  constitute  the  contract. 
If  concisely  stated  it  would  be  substantially 
as  follows:  Ship  to  us  immedintely,  or  as 
promptly  as  possible,  20  cars  egg  cases,  dis- 
tributed as  hereinafter  stated.  We  will  pay 
therefor,  nine  cents  a  case  f.  o.  b.  cars  Cairo, 
Ills.,  payment  made  when  cars  arrive  at 
point  of  destination.  This  order  was 
accepted. 

In  construing  this  contract,  the  dlflSculty 
centers:  in  determining  what  the  parties  in- 
tended l)y  the  clause  "f.  o.  b.  cars,  Cairo.  Ills." 
It  Is  conceded  that  the  letters  "f .  o.  b."  are  for 
Iirevity  used  Instead  of  the  words  "free  on 
board."  The  clause  when  expressed  in  words 
therefore  stands  thus:  "Free  on  board  the 
cam  at  Cairo,  111."  This  language  has  been 
need  in  the  transaction  of  commercial  busi- 
ness many  years,  and  has  by  general  custom 
and  usage  among  buyers,  sellers,  and  ship- 
pers acquired  a  definite  and  specific  meaning, 
which  is  well  understood,  of  common  knowl- 
edge, and  of  which  courts  will  take  judicial 
notice.    The   significance  of  this   language, 


when  standing  alone,  Is  so  well  established 
that  it  has  been  generally  held  that  proof  in 
support  of  such  signification  is  unne<«ssary 
and  Improper.  Sheffield  Furnace  Co.  v.  Hull 
Coal  &  Coke  Co.,  101  Ala.  446,  14  South. 
672  J  Capehart  v.  Furman  Farm  Improvement 
Co.,  103  Ala.  671,  16  South.  627,  48  Am. 
St.  Rep.  60;  Vogt  v.  Shlenebeck  (Wis.) 
100  N.  W.  820,  67  L.  R.  A.  756,  106  Am.  St 
Rep.  989  (Sept.,  1904);  Hunter  Bros.  Milling 
Co.  V.  Kramer  Bros.  (Kan.;  May  0,  1905)  80 
Pac.  963.  This,  like  any  other  language  may, 
however,  be  used  in  a  sense  different  from 
that  In  which  It  is  generally  understood;  and 
It  may  receive  an  Interpretation  from  the  acts 
of  the  parties  using  it,  different  from  what 
the  words  seem  to  indicate. 

It  is  Important  to  bear  this  In  mind  as  In 
the  decided  cases  where  the  words  "free  on 
board  the  cars"  have  been  defined,  tiie  de- 
cisions generally  turn  upon  some  modifying 
circumstance,  wholly  outside  of  and  apart 
from  the  language  Itself.  The  decisions  are 
practically  unanimous  In  holding  that  these 
words  bind  the  seller  to  place  the  goods  on 
board  the  cars  free  of  expense  to  the  buyer, 
also  that  the  carrier  Is  the  Imllee  of  the  con- 
signee, and  that  delivery  to  the  carrier 
amounts  to  delivery  to  the  buyer.  We  are 
asked  to  extend  this  meaning  a  step  further. 
It  is  apparent  that  the  goods  cannot  lie  loaded 
until  cars  are  In  place  to  receive  them.  The 
duty  to  select  the  carrier  and  cause  It  to 
furnish  the  cars  rests  somewhere.  The  plain- 
tiff in  error  insists  that  this  duty  belongs  to 
the  seller.  At  this  point  the  authorities  part 
company  and  seem  to  be  somewhat  con- 
flicting. A  careful  examination  of  the  cases, 
however,  show  this  conflict  to  be  more  appar- 
ent than  real.  A  few  decisions,  fairly  recent 
In  date,  have  held  that  this  duty  devolves 
upon  the  buyer.  These  cases,  however,  are 
limited  to  the  particular  facts  presented,  and 
in  nearly  every  instance  such  facts  furnish 
a  reason  for  the  meaning  given  to  the  contract 
under  consideration.  The  most  important  of 
these  cases  are:  Consolidated  Conl  Co.  ▼. 
Schneider,  168  III.  398,  45  N.  E.  126;  Hock- 
ing V.  Hamilton,  158  Pa.  107,  27  Atl.  836; 
Baltimore  &  L.  By.  Co.  v.  Steele  Bail  Supply 
Co.,  123  Fed.  658,  49  C.  C.  A.  419;  Evans- 
ton  Elevator  Coal  Co.  v.  Castner  (C.  O.)  133 
Fed.  409;  Neimeyer  Lumber  Co.  v.  Burling- 
ton &  M.  R.  R.  R.,  64  Neb.  326,  74  N.  W.  670. 
40  L.  R.  A.  534.  In  the  case  of  Coal  Go.  ▼. 
Schneider,  supra,  the  coal  company  leased 
its  mine  to  the  defendant,  whereby  the  lessee 
was  to  furnish  coal  to  the  lessor,  to  be  de- 
livered at  the  mine  which  was  some  distance 
from  the  railroad  station.  The  lessor  fur- 
nished cars  for  a  time  and  stated  that  he 
would  continue  to  do  so.  Under  these  facts  it 
was  held  to  be  the  duty  of  the  lessor  to  fur- 
nish the  cars.  In  the  case  of  Hocking  y. 
Hamilton,  supra,  the  commodity  sold  was 
coal  to  be  delivered  at  the  tipple,  and  the 
buyer  agreed  to  receive  it  there.  This  was 
not  a  contract  to  deliver  at  any  railroad  sta- 
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tlon,  but  at  a  different  place,  and  because  of 
tills  agreement  it  was  held  to  be  the  duty  of 
the  buyer  to  furnish  the  cars.  In  the  case 
of  Railroad  v.  Supply  Co.,  supra,  the  plain- 
tiff sold  some  old  rails  to  the  defendant  to 
be  shipped  upon  orders  stating  destination 
and  name  of  consignee.  No  such  orders  were 
given.  It  was  held  that  as  the  shipper  could 
not  know  when,  where,  or  to  whom  the  ship- 
ment was  to  be  made,  he  was  not  bound  to 
furnish  the  cars.  The  case  of  Elerator  Co. 
T.  Castner,  supra,  was  also  a  case  where  coal 
was  to  be  delivered  at  the  mine.  In  that 
case  the  court  refers  to  the  above  and  other 
cases,  and  while  apparently  approving  all  of 
them  limited  the  decision  to  the  facts  of  that 
case  and  held  it  to  be  the  duty  of  the  buyer 
to  furnish  the  cars,  but  did  not  decide  what 
the  phrase  "f.  o.  b."  means,  when  standing 
alone. 

The  following  cases  hold  that  under  the 
prima  facie  meaning  of  the  phrase  "f.  o.  b."  it 
is  the  duty  of  the  buyer  to  furnish  the  cars : 
Kunkle  v.  Mitchell,  56  Pa.  100;  Wetherell 
v.  Coope,  3  Campbell,  272;  Dwlght  v.  Eck- 
ert,  117  Pa.  490,  12  Atl.  32;  Chicago  Lumber 
Co.  V.  Comstock,  71  Fed.  477,  18  C.  C.  A. 
207;  Davis  v.  Cement  Co.  (C.  C.)  134  Fed. 
278.  In  the  case  of  Boylngton  v.  Sweeney, 
77  Wis.  53,  te  N.  W.  938,  It  was  held  that 
the  duty  of  furnishing  the  cars  rested  upon 
the  buyer.  This  decision  wa«  practically 
overruled  by  the  subsequent  case  of  Luml)er 
Co.  V.  Wilkinson,  117  Wis.  4C8.  94  N.  W. 
337,  and  the  contrary  rule  adopted.  This 
last  case  was  followed  in  the  later  case  of 
Vogt  V.  Shienebeck,  100  N.  W.  820,  67  L.  R. 
A.  756,  decided  by  the  same  court  in  Septem- 
ber, 1904.  A  noticeable  feature  of  the  cases 
here  cited,  holding  it  to  be  the  duty  of  the 
buyer  to  furnish  the  cars,  is  that  none  of 
them  involve  an  ordinary  commercial  trans- 
action like  or  similar  to  the  one  here  present- 
ed. On  the  contrary,  each  case  bad  peculiar 
and  exceptional  conditions  which  clearly  dis- 
tinguish it  from  this  case,  and  which  furnish- 
ed the  reason  for  the  decision  given.  We 
do  not,  therefore,  regard  these  cases  as  in 
iwiut  on  the  question  here  Ipvolved.  This 
case  can  l>e  disposed  of  so  far  as  the  de- 
murrer is  concerned,  without  defining  the 
meaning  of  the  phrase  "f.  o.  b.  cars  Cairo, 
Ills.;"  when  standing  alone.  We  think  the 
correspondence  attached  to  the  plaintiff's  pe- 
tition, when  considered  as  a  whole,  contains 
language  outside  of  this  phrase,  wblch  fairly 
indicates  what  was  intended  by  it.  It  is 
not  difficult  to  bold,  aided  by  this  language, 
that  the  formula  "f.  o.  b..  cars  Cairo,  Ills.," 
was  understood  by  both  parties  to  mean  that 
the  defendant  would  do  all  that  was  neces- 
sary to  be  done  to  accomplish  the  shipment 
of  the  goods  to  the  plaintiff  as  directed,  free 
<^f  expense  or  further  attention  on  his  part, 
ilere  this  opinion  might  end.  But  the  case 
must  be  returned  for  further  proceedings, 
and;  as  we  cannot  anticipate  what  facts  will' 
be  dev.eloped  when  tbe  issues  are  finally  clos-- 


ed  we  deem  it  beet  to  consider  and  decide 
the  whole  question  discussed  by  the  partiea. 

It  is  our  understanding  ttiat  the  phrase  or 
formula  "f.  o.  b.  cars"  has  by  long  usage  and 
custom  acquired  throughout  the  business  cir- 
cles of  this  country  a  definite  and  specific 
meaning  generally  understood  by  all  business 
I>eople.  When  such  phrase  or  formula  is 
used  in  a  business  contract  between  a  buyer 
and  seller  of  ordinary  commercial  commodi- 
ties, where  the  use  of  a  common  carrier  is 
necessary,  the  parties  intend  thereby  that  the 
seller  will  at  bis  own  expense  do  all  that 
may  be  necessary  to  accomplish  the  loading 
and  consignment  of  the  goods  to  the  buyer, 
including  the  placing  of  cars  upon  which  to 
load  the  commodities  sold;  and,  when  nothing 
appears  to  modify  or  limit  this  meaning, 
courts  should  enforce  the  contract  so  as  to 
effectuate  this  Intent  This  rule  is  reason- 
able, it  harmonizes  with  exlBttog  business 
conditions,  and  is  the  universal  practice 
among  business  i)eopIe.  It  is  conceded  that 
by  this  phrase  the  seller  is  bound  to  delivw 
the  goods  to  the  buyer  by  placing  them  on 
board  the  cars.  How  can  he  do  this  unless 
he  secures  the  cars?  Why  say  that  this  duty 
belongs  to  the  buyer?  The  language  of  the 
contract  Is  silent  upon  this  question.  By  the 
letter  of  the  agreement  it  may  be  said  that 
neither  party  has  agreed  to  perform  this 
duty,  but  It  may  not  be  said  that  there  was 
no  understanding  upon  this  subject  Without 
such  an  understanding,  the  contract  would  be 
incomplete  and  not  enforceable.  What  the 
parties  intended  upon  this  subject  can  only 
be  ascertained  by  interpretation,  and  to  do 
this  the  situation  of  the  parties  when  the 
contract  was  made,  the  subject-matter  there- 
of, and  all  the  attendant  circumstances  and 
conditions  must  be  considered. 

It  is  within  common  knowledge  that  carri- 
ers are  willing  and  evMi  anxious  to  receive 
freight  for  transportation,  and  to  Invite  busi- 
ness they  furnish  every  reasonable  facility 
and  convenience  to  shippers.  It  Is  also  well 
known  that  wholesale  houses  and  manufac- 
turing establishments  have  special  shilling 
arrangements  with  carriers,  whereby  their 
business  is  provided  for  and  accommodated. 
The  facilities  of  the  latter  for  the  procure- 
ment of  cars  are  for  many  reasons  superior 
to  those  of  the  buyer.  In  large  cities,  where 
many  railroads  center,  having  receiving  sta- 
tions, more  or  less  remote  from  each  other, 
it  might  be  a  material  advantage  to  a  shlp- 
Iier  to  have  the  privilege  of  selecting  the 
carrier  to  whom  his  goods  should  be  deliver- 
ed, which  he  might  do  if  it  was  his  duty  to 
ftmiish  the  cars.  The  inconvenience  which 
the  seller  will  encounter  In  securing  cars,  upon 
which  to  load  the  goods  sold,  is  merely  nomi- 
nal. While  the  difficulties  to  which  the  buy- 
er would  be  subjected  are  such  that  it  would 
be  unreasonable  to  assume  that  be  would  un- 
dertake to  do  so.  In  view  of  the  many  seri- 
ous objections  in  the  way  of  such  a  contract' 
it  seems  clear,  beyond  doabt;   tbat  it  tiie 
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parties  to  tLis  case  bad  deemed  It  necessary 
to  state  specifically  who  should  perform  this 
duty  the  seller  would  bare  been  named. 
This  manifest  inteutlon  of  the  parties  should 
be  made  effectual  by  giving  to  their  contract 
the  same  legal  effect  which  it  would  have  if 
such  agreement  had  been  speciflcally  writ- 
ten therein.  In  the  case  of  Lumber  Co.  v. 
AVllklnson,  117  Wis.  408,  94  X.  W.  337,  where 
the  meaning  of  the  phrase  "f.  o.  b.  cars" 
was  the  ixiint  discussed,  it  was  said:  "It 
would  seem  pretty  obrious  that  one  undertak- 
ing to  load  logs  upon  railroad  cars  ordinarily 
assumes  the  duty  of  obtaining  the  cars  on 
which  to  load  the  logs,  as  much  as  any  other 
Implements  with  which  to  do  the  work,"  and 
also  "we  cannot  avoid  the  conclusion  that 
the  written  contracts  upon  their  face,  by 
necessary  Implication  Imposed  on  the  appel- 
lants the  duty  of  obtaining  the  cars  upou 
which  to  load  the  logs."  This  language  was 
approved  and  followed  in  the  later  case  of 
Vogt  V.  Shienebeck,  100  N.  W.  820,  67  h.  E. 
A.  756,  decided  by  the  same  court  in  Septem- 
ber, 1904. 

We  conclude  that  the  Judgment  of  the  dis- 
trict court  should  be  reversed.  It  Is  there- 
fore directed  that  such  judgment  be  vacated, 
that  the  demurrer  to  tlie  petition  be  over- 
ruled, and  that  the  further  proceedings  had 
be  in  acconlance  with  the  views  herein  ex- 
pressed.   All  the  Justices  concurring. 


O'KEEFE  et  al.  v.  BEIIRENS  et  al. 
(Supreme  Court  of  Kansas.     April   7,    1906.) 

1.  EXECUTOBS   AND  ADMIN ISTRATOBS—SAI.1;   OV 

Land — Riohtb   of   Heibs— Action   to   Set 

Aside— Limitations. 

Section  16  of  the  Code  of  Civil  Pi-ocedure, 
requiring  actions  brought  by  the  heim  of  a 
deceased  person  for  the  recovery  of  real  property 
descending  to  them,  but  sold  by  an  adniiniutra- 
tor  of  the  estate  of  the  decedent  upon  an  order 
of  court  directing  such  sale,  to  be  commenced 
within  five  years  after  the  date  of  the  re- 
cording of  the  deed  made  in  pursuance  of  the 
sale,  applies  to  sales  which  are  void  for  want 
of  notice  to  the  heirs  of  the  proceedings  upou 
which  the  deed  is  based. 

2.  Pabtttion— Title  to  Maintain  Action — 
Debts  or  Ancebtob. 

Heirs  suing  for  the  possession  and  par- 
tition  of  real  estate  to  which  they  have  ac- 
quired title  by  descent  are  not  required  to 
show,  as  a  condition  precedent  to  recovery,  that 
the  land  is  not  subject  to  appropriation  for  the 
tmyment  of  the  decedent's  debts. 

3.  Pleading  —  Execution   op   Instrument- 
Denial  TJndeb  Oath. 

An  allegation  that  a  party  is  the  owner  of 
real  property  "under  a  valid  and  legal  deed  of 
conveyance  duly  executed"  describes  no  written 
instrument  whose  execution  is  admitted  unless 
denied  nnder  oath. 

4.  Same— Admissions. 

Failure  to  deny  the  execution  of  an  ad- 
ministrator's deed  under  oath  does  not  admit 
the  validity  of  the  proceedings  upon  which  it  is 
based. 

Johnston,  O.  J.,  dissenting. 

(Syllabus  by  the  Court.) 


Error  from  District  Court,  Montgomery 
County;   Thos.  J.  Flannelly,  Judge. 

Action  by  Charles  F.  Behrens  and  others 
against  William  O'Keefe  and  others.  Judg- 
ment for  plaintiffs.  Defendants  bring  error. 
Keversed. 

J.  B.  Ziegler  and  S.  H.  Piper,  for  plain- 
tiffs in  error.  O.  P.  Ergenbright  and  J.  B. 
Tomlinson  (P.  O.  Jones,  of  counsel),  for  de- 
fendants In  error. 

BUHCH,  J.  John  F.  Behrens,  the  owner 
of  the  real  estate  in  controversy,  died  In- 
testate In  June,  1880.  On  January  30,  1806, 
the  plaintiff  In  error  placed  upon  record  an 
administrator's  deed  of  the  land  to  him, 
regular  upon  Its  face  and  duly  approved, 
executed,  and  delivered  In  pursuance  of  a 
sale  directly  to  be  made  by  an  order  of  the 
probate  court.  In  December,  1903,  the  heirs 
of  the  decedent  commenced  an  action  of  eject- 
ment for  the  recovery  of  the  land,  and,  on 
the  trial,  attacked  the  administrator's  deed 
as  void.  They  claimed  that  the  probate  court 
had  no  jurisdiction  to  grant  the  order  of  sale 
because  no  notice  of  the  hearing  of  the  ap- 
plication to  sell  had  been  given  (Mickel  v. 
Hicks,  19  Kan.  578,  21  Am.  Rep.  161),  and 
that  unless  founded  upon  a  valid  order  of 
sale  the  deed  could  not  divest  them  of  their 
inheritance.  Whether  the  proof  offered  was 
sufficient  to  establish  this  claim  need  not 
be  discussed  and  is  not  decided.  From  the 
punwses  of  the  case  It  will  be  assumed  that 
no  order  respecting  notice  was  made;  that 
notice  was  neither  given  nor  waived;  that 
none  of  the  heirs  appeared  in  the  probate 
proceedings,  and  hence,  that  the  order  of  sale 
was  void  and  open  to  attack  In  a  collateral 
proceeding. 

The  question  still  remains  whether  the 
action  was  barred  under  the  provisions  of 
section  16  of  the  Code  of  Civil  Procedure, 
which  reads  as  follows:  "Actions  for  the 
recovery  of  real  property,  or  for  the  deter- 
mination of  any  adverse  right  or  interest 
therein,  can  only  be  brought  within  the  peri- 
ods hereinafter  prescribed  after  the  cause 
of  action  shall  have  accrued,  and  at  no  time 
thereafter:  •  •  •  Second.  An  action  for 
the  recovery  of  real  property  sold  by  execu- 
tors, administrators  or  guardians,  uijon  an 
order  or  judgment  of  a  court  directing  such 
sale,  brought  by  the  heirs  or  devisees  of  the 
deceased  person,  or  the  ward  of  his  guardian, 
or  any  person  claiming  under  any  or  either 
of  them,  by  title  acquired  after  the  date  of 
the  judgment  or  order,  within  five  years  after 
the  date  of  the  recording  of  the  deed  made  In 
pursuance  of  the  sale."  The  question  sug- 
gested was  fairly  decided  in  the  case  of 
Young  V.  Walker,  26  Kan.  242.  The  action 
there  nnder  couslderatlon  was  one  of  eject- 
ment against  a  claimant  nnder  an  adminis- 
trator's deed.  There  were  defects  In  the 
proceeding  upon  which  the  deed  was  found- 
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ed.  The  court  held  that  the  statute  cited 
applied,  and,  in  the  course  of  the  opinioa, 
h..ni:  "We  shall  assume,  for  the  purposes  of 
the  case,  that,  except  for  the  statute  of  llm- 
itatiuns,  the  adiuiuistrator's  deed  would  he 
void.  We  shall  assume,  for  the  purposes  of 
the  case,  that  the  irregularities  in  the  pro- 
ceedings of  the  probate  court,  and  of  the 
administrator,  are  sufficient  to  render  the 
administrator's  deed  void  in  any  action  or 
proceeding  that  might  have  been  commenced 
before  the  statute  of  limitations  had  com- 
pletely run,  and  this  whether  the  deed  was 
attaclied  directly  or  collaterally;  and  with 
such  assumptions  we  shall  proceed  to  a  dis- 
cussion of  the  question  whether  the  statute 
of  limitations  has,  in  fact,  so  run  as  to  make 
the  deed  valid.  Of  course  the  statute  of  lim- 
itations must  have  some  use.  It  was  not 
enacted  for  the  purpose  of  curing  admlnis- 
tiators'  deeds  which  were  already  good.  It 
was  really  enacted  for  the  purixjse  of  curing 
administratoi-s'  deeds  which  would  otherwise 
1)0  void.  *  *  ♦  If  everything  were  regular, 
there  would  be  no  need  of  any  statute  of 
limitations.  If  the  administrators'  deed  was 
valid  without  such  statute,  then  there  would 
be  no  need  of  the  statute.  Therefore  it  is 
evident  that  the  statute  was  enacted  for 
the  purpose  of  curing  administrators'  deeds 
which  would  otherwise  be  void."  This  de- 
cision has  never  been  overruled.  In  the  case 
of  Howbert  v.  Ileyle,  47  Kan.  58,  27  Pac. 
lie,  a  guardian's  deed  was  attacked  in  an 
action  of  ejectment  The  defects  in  the  pro- 
ceedings supporting  the  instrument  were  held 
to  be  mere  irregularities,  the  usual  presump- 
tions in  favor  of  proceedings  within  the  juris- 
diction of  the  probate  court  were  indulged, 
and  It  was  decided  that  the  deed  was  not 
vulnerable  to  collateral  attack.  The  opinion 
was  delivered  by  the  justice  who  expresjsed 
the  conclusion  of  the  court  in  Young  v. 
Walker.  That  decision  whs  not  referred  to, 
but  apparently  forgetful  of  what  had  been 
written  in  the  earlier  case,  the  learned  judge 
made  incidental  use  of  language  from  which 
it  might  be  inferred  that  the  statute  of 
limitations  in  question  would  not  apply  to 
void  sales. 

Some  inconclusive  references  to  the  stat- 
ute appear  In  other  decisions,  and,  in  order 
that  all  doubt  regarding  the  matter  may  be 
removed,  a  restatement  of  the  (hurt's  views, 
and  of  tlje  reasons  for  entertaining  them,  may 
be  proper.  The  probate  business  of  this  state 
has  been  exiKJsed  to  administration  by  im- 
skilled  hands.  The  office  is  political,  the 
terms  slwrt,  and  ignorance,  inexperience,  In- 
etHciency.  and  carelessness  are  likely  to 
r«>gister  their  effects  upon  the  devolution  of 
titles  accomplished  through  probate  procee<l- 
ings.  I'pon  the  death  of  a  resident  of  a  coun- 
ty, his  estate  must  l)e  settled.  His  debts 
must  be  paid,  and  his  real  estate  liable  for 
the  satisfaction  of  debts  must  be  sold  for  that 
purpose  In  the  absence  of  other  available  as- 
sets.   In  justice  to   all  persons   interested, 


land  ought  to  be  sold  to  the  highest  possible ad- 
vaubige,  and  this  cannot  be  done  unless  pur- 
chasers have  confidence  in  the  security  of 
their  titles.  Men  will  not  pay  for  land  upon 
which  to  found  homes  unless  they  are  to  be 
protected  In  the  undisturbed  enjoyment  of  the 
fruits  of  their  enterprise.  After  a  fair  pur- 
chase bas  been  made  ni>on  the  faith  of  an 
order  of  sale  granted  by  a  court  of  competent 
authority  and  the  purchase  money  bas  t>een 
irretrievably  distributed  among  creditors,  it 
would  result  In  the  rankest  kind  of  injustice 
to  allow  heirs  to  remain  silent  for  years  and 
then,  promjjted  by  some  fortuitous  clrc-um- 
stance,  like  the  discovery  of  oil  or  other  min- 
eral in  the  vicinity  of  the  premises,  to  claim 
them.  The  state  itself,  as  a  matter  of  public 
policy,  is  Interested  in  the  repose  and  stabil- 
ity of  land  titles.  In  the  development  and  im- 
provement of  landed  property  which  doubtful 
tenures  prohibit,  and  in  the  repression  of  vexa- 
tious and  speculative  litigation.  These  con- 
siderations apply  as  well  to  sales  made  with- 
out notice  as  to  those  of  which  the  heirs  have 
been  legally  informed.  A  title  which  is  not 
infirm  needs  no  statute  of  limitations  for  Its 
protection.  If  there  be  no  defects,  remedial 
legislation  Is  sui>erfluous.  All  the  defects 
whicii  vitiate  probate  sales  must  range  them- 
selves with  one  or  the  other  of  two  classes — 
those  which  go  to  the  jusrisdiction  of  the 
court  and  those  which  are  not  jurisdictional. 
The  latter  class  does  not  render  sales  void  c*> 
subject  to  attack  e.\c-ei)t  in  a  direct  manner  by 
api)eal  or  by  statutory  proceedings  to  reverse, 
vacate,  or  modify.  The  time  llmitatlous  up- 
on such  proceedings  are  found  In  the  provi- 
sions of  the  statutes  fixing  the  period  within 
which  appeals  may  be  taken,  or  proceedings 
in  error,  and  the  like,  may  be  commencetl. 
When  such  time  bas  elapsed,  no  matter  what 
the  irregularities  may  be,  for  all  purjxMies 
of  the  law  the  proceedings  are  valid,  and  eject- 
ment against  the  purchaser  will  not  lie. 
There  is,  therefore,  no  room  for  the  bene- 
ficial application  of  the  statute  cited  except 
to  forfcud  collateral  attacks. 

Ejectment  is  a  collateral  proceeding.  Flem- 
ing V.  Bale,  2;{  Kan.  88;  JIastin  v.  Gray,  13 
Kan.  4.")8.  4««.  407,  27  Am.  Rep.  149.  The 
basis  of  the  action  must,  of  necessity,  be  the 
absence  of  some  fact  essential  to  probate 
jurisdiction.  The  language  of  the  statute, 
which  is  plain  and  unambiguous,  clearly  ap- 
plies to  such  an  action,  and  to  limit  its  opera- 
tion sales  made  xipon  voidable  orders  only  is  to 
make  an  nnauthorizetl  and  unwarranted  in- 
terpolation. It  is  to  be  conceded  that  what- 
ever is  placed  of  record  must  be  capable  of 
descriirtiou  as  an  administrator's  deed,  or  the 
statute  will  not  be  set  in  motion.  It  must  al- 
so be  tested  by  what  apitears  upon  its  fac-e. 
But  if  it  can  be  said,  from  what  appears  there, 
that  it  fairly  complies  with  the  law.  It  will  be 
sufficient,  although  informal  and  irregular. 
Such  deed  must  also  be  made  pursuant  to  an 
order  or  judgment  directing  a  sale,  Tlie 
court  must  have  acted,  and  what  it  did  must 
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be  of  n  character  to  make  It  ideatiflable  as 
an  order  or  Judgment  A  forged  order  would 
not  be  an  order  of  a  court  any  more  than  a 
forged  deed  would  be  a  deed  made  pursuant 
to  an  order  or  judgment  If,  upon  api^eal, 
an  order  of  sale  should  be  set  aside  or  if  the 
enforcement  of  the  order  should  be  permanent- 
ly enjoined,  no  deed  could  be  made  pursuant 
to  It  Other  circumstances  might  be  suggest- 
ed under  which  somethlug  in  the  form  of  an 
order  or  a  deed  would  not  be  such.  But 
after  an  adinmlstrator's  deed  made  pursu- 
ant to  an  order  or  judgment  of  the  proper 
court  directing  a  sale  has  been  placed  of  rec- 
ord, heirs  must  sue  to  recover  the  property 
within  Ave  years,  or  be  deemed  to  have  ad- 
mitted the  validity  of  the  sale  and  conveyance 
whether  they  had  notice  of  the  proceedings  or 
not.  After  the  expiration  of  that  time  the 
imrchaser  cannot  be  called  upon  to  vindicate 
their  legality. 

Statutes  of  this  character  are  common, 
and  usually  receive  the  Interpretation  here 
indicated.  In  Slississlppl,  a  statute  was 
passed  barring  actions  brought  on  account 
of  the  invalidity  of  executors,'  administra- 
tors', and  guardians'  sales  made  under  de- 
crees of  probate  courts  prior  to  October  1, 
1S71,  and  barring  actions  directed  against 
such  sales  made  under  decrees  of  the  chan- 
cery court  to  which  probate  Jurisdiction 
was  transferred,  subsequent  to  that  time. 
The  period  within  which  such  actions  might 
be  brought  was  limited  to  one  year,  but  the 
protection  of  the  act  was  confined  to  sales 
made  in  good  faith  upon  which  the  purchase 
money  had  been  paid.  In  construing  this 
statute  in  a  case  in  which  the  invalidity 
complained  of  was.  In  part,  want  of  notice 
to  heirs,  the  court  said:  "The  manifest  pur- 
pose of  the  statute  was  remedial.  It  is 
framed  on  the  idea  of  giving  repose  and  con- 
fidence to  titles  derived  from  probate  sales 
made  prior  to  the  Ist  of  October,  1871,  and 
to  the  same  kind  of  sales  made  by  executors, 
administrators,  and  guardians  subsequently 
by  the  chancery  court  The  evil  was  that 
■because  of  the  negligence  and  carelessness 
-ivblch  experience  had  shown  marked  the 
history  of  the  probate  coiurt,  it  was  almost 
the  exception  to  conform  to  the  statutory 
directions,  In  the  exercise  of  that  special 
and  limited  jurisdiction  for  the  sale  of  the 
real  estate  of  deceilents  by  their  personal 
representatives,  and  of  minors  by  their 
guardians:  and,  under  the  decisions  appli- 
cable to  that  sort  of  Jurisdiction,  the  titles 
of  the  purchasers  were  Invalid.  Persons 
who  bad  in  good  faith  paid  their  money, 
years  afterwards  lost  their  lands,  and  the 
heirs  recovered  the  property  oftentimes  dls- 
Incumbered  of  debts.  The  statute  proposed 
to  cure  the  evil  by  applying  a  short  limita- 
tion where  the  sale  was  free  from  fraud, 
and  the  purchaser  in  good  faith  had  paid 
his  money;  so  that  if  the  purchaser  lost  his 
land,  he  might  indemnify  himself  in  some 
mode  or  other.    •    •    •    Mrs.  Faler,  having 


been  in  possession  for  more  than  a  year  after 
1st  of  October,  1871,  before  suit  brought,  can 
claim  the  benefit  of  the  bar,  unless  the  further 
position  taken  by  counsel  l»e  true,  that  the 
statute  does  not  apply  If  the  sale  be  void,  for 
some  defect  which  makes  the  decree  a  nul- 
lity, such  as  want  of  notice  to  the  heirs.  It 
Is  said  that  the  invalidity  meant  Is  some  ir- 
regularity occurring  after  decree.  If  the 
court  had  jurisdiction  of  the  subject-matter 
and  parties,  the  decree  of  sale  is  valid,  and 
the  sale  itself  would  stand  on  the  same  foot- 
ing as  other  judicial  sales,  and  would  not  be 
Impeached  collaterally  for  mere  Irregulari- 
ties. The  statute  is  remedial  and  curative, 
has  its  origin  in  that  policy,  and,  if  the  words 
will  admit  of  it  should  receive  that  construc- 
tion which  win  accomplish  the  end  aimed  at 
It  was  meant  to  cure  all  defects  in  the  sale, 
no  matter  from  what  cause,  whether  l)efore 
or  after  decree,  unless  the  heir  brought  his 
action  within  the  time,  to  contest  and  show 
its  invalidity.  The  vendee  enters,  claiming 
under  the  judicial  proceedings  and  the  admin- 
istrator's deed.  Though  the  sale  be  void, 
he  is  in  under  color  and  claim  of  title,  and 
the  statute  does  no  more  than  to  protect  and 
perfect  his  imperfect  right,  after  the  expira- 
tion of  a  year  from  the  time  the  right  to 
bring  the  suit  arose."  Morgan  v.  Hazlehurst 
Ix>dge,  53  Miss.  6G5,  679,  682.  In  a  subse- 
quent decision  the  court  commented  upon  the 
same  statute  as  follows:  "It  originated  in 
the  known  fact  that  a  very  large  proportion 
of  the  sales  of  property  by  virtue  of  the 
orders  of  probate  courts  was  void,  from  vari- 
ous causes;  and,  as  Insecurity  of  titles  to 
propei-ty  Is  a  great  public  evil.  It  was  deter- 
mined to  provide  a  short  statute  of  limita- 
tions applicable  to  all  cases  falling  within 
the  existing  evil.  ♦  »  •  This  section  ap- 
plies to  all  sales  of  the  class  mentioned  which 
are  Invalid,  no  matter  on  what  ground.  Every 
sale  which  is  included  in  the  evil  Intended  to 
be  remedied  is  embraced.  ♦  •  »  The  sec- 
tion does  not  Involve  the  idea  of  a  legally 
apiK>inted  and  qualified  administrator,  exec- 
utor, or  guardian,  who  made  a  sale  by  virtue 
of  the  order  of  any  probate  court  The  lan- 
guage Is  'any  administrator,  executor,  or 
guardian  by  virtue  of  the  order  of  any  pro- 
bate court'  It  Is  not  any  legally  appointed 
and  qualified  administrator,  executor,  or 
guardian;  and  to  hold  that  the  statute  ap- 
plies only  to  sales  by  a  legally  appointed  and 
duly  qualified  one  is  to  Interpolate  the  sec- 
tion, and  to  circumscribe  its  beneficial  opera- 
tion within  narrower  limits  than  the  evil  to 
be  remedied,  and  than,  It  is  to  be  justly  as- 
sumed, the  Legislature  Intended.  •  ♦  • 
The  statute  was  passed  with  direct  reference 
to  the  known  condition  of  things,  and  to  meet 
that,  and  not  upon  the  view  tliat  proceedings 
in  the  probate  courts  were  what  they  should 
have  been  under  the  Constitution  and  laws." 
Hall  v.  Wells.  54  Miss.  280. 

In  the  case  of  Vancleave  v.  Mllllkeu.  13 
Ind.  10.5,  an  administrator's  deed  was  attack- 
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ed  as  void  for  want  of  notice  to  the  heirs  In 
an  action  to  recover  possession  of  the  land. 
The  court  held  a  statute  of  limitations, 
Identical  In  effect  with  section  10  of  the  Code 
of  this  state,  to  be  applicable,  and  adopted 
the  reasoning  employed  In  Pillow  v.  Roberts, 
13  How.  (U.  S.)  472,  14  L.  Ed.  228.  saying: 
"It  Is  held  by  the  court,  in  that  case,  that 
such  statutes  are  statutes  of  repose,  and  that 
it  is  not  necessary  that  he  who  claims  their 
protection  should  liave  a  good  title ;  that  such 
statutes  would  be  of  little  use  If  they  protect 
those  only  who  could  otherwise  show  an  in- 
defeasible title  to  the  laud ;  and  hence  color 
of  title,  even  under  a  void  and  worthless  deed, 
has  always  been  received  as  evidence  that  the 
person  In  possession  claims  for  himself,  and, 
of  course,  adversely  to  all  the  world."  lu 
the  case  of  White  et  al.  v.  Clawson  et  al.,  70 
lud.  188,  the  statute  was  applied  to  a  void 
guardian's  sale.  "Nor  did  the  averment  that 
the  guardian's  sale  was  void  add  anything 
to  it.  The  statute  upon  which  the  defense 
was  based  Is  a  statute  of  repose,  and  it  is  not 
necessary  that  a  person  shall  have  a  good 
title  to  Invoke  its  aid.  Siich  persons  do  not 
need  it  It  Is  only  those  who  cannot  assert 
a  good  title.  It  protects  those  wiio  hold  un- 
der void  sales."  In  the  case  of  llarlun  v. 
Peck,  33  Cal.  515.  91  Am.  Dec.  ftT.3.  the  court 
had  under  consideration  a  three-year  statute 
of  limitations  similar  to  that  of  this  state. 
The  opinion  reads :  "Thei-e  Is  nothing  In  the 
policy  or  language  of  the  statute  which  ex- 
cludes void  salfs  from  its  operation.  The 
policy  of  the  statute  is  to  quiet  titles  to  real 
estate  sold  by  order  of  the  probate  courts, 
and  in  view  of  that  policy,  merely,  there  can 
be  no  distinction  between  sales  which  may  be 
termed  void  for  the  want  of  Jurisdiction,  and 
those  which  are  voidable  only.  •  •  •  We 
think  the  statute  applies  to  all  sales,  void  as 
well  as  voidable,  made  by  probate  courts, 
of  real  estate  belouging  to  persons  wlio  have 
died  since  the  passage  of  the  probate  act" 
The  syllabus  of  the  ease  of  Ganahl  v.  Sober, 
•58  Cal.  »5,  8  Pac.  050,  reads :  "An  action  by 
the  heirs  of  a  deceased  intestate  to  recover 
real  property  sold  by  a  person  acting  as  his 
administrator  under  the  provisions  of  the 
probate  act,  and  by  order  of  the  probate 
covu:t,  must  be  brought  within  three  years 
next  after  the  sale,  or  within  three  years  after 
they  attain  majority,  notwithstanding  such 
sale  was  void  because  of  the  invalidity  of 
the  appointment  of  the  acting  administrator." 
In  the  case  of  Scott  v.  HIcko.x,  7  Ohio  St.  88, 
persons  who  had  not  been  made  parties  to  a 
foreclosure  suit  undertook  to  recover  the 
land  In  controversy  In  the  face  of  a  seven- 
year  statute  protecting  purchasei-s  at  Judicial 
sales.  The  court  said :  "On  the  face  of  the 
section  there  is  no  absurdity  which  might 
iuiperiousiy  require  a  con.structIon  giving  it 
a  meaning  different  from  Its  literal  import; 
and  the  only  argument  by  which  we  are 
urged  to  do  so  is  derived  from  supposed  cases 
of  hardship  which  might  arise  under  its  op- 


eration If  literally  construed.  That  soch 
cases  of  hardship  might  possibly  occnr  is 
readily  admitted.  But  the  same  may  be 
said  of  the  operation  of  all  statutes  of  limita- 
tion. It  is  In  the  nature  of  all  such  statutes 
that  it  should  be  so.  And  they  all  proceed 
upon  the  policy  of  compelling  either  a  vigi- 
lant and  timely  prosecution  of  the  rights  of 
parties,  or  the  sacrifice  of  those  rights  to  the 
public  repose.  Where  statutes  of  limitation 
are,  on  their  face,  free  from  ambiguity,  it  is 
now  the  established  policy  of  courts  to  avoid 
giving  them  any  other  construction  than  that 
which  their  words  demand.  Angell  on  Limi- 
tations. 24.  And,  on  the  whole,  looking  at 
the  examples  of  like  legislation  to  be  found 
In  other  states,  we  are  not  prepared  to  say 
but  that  the  General  Assembly,  in  the  enact- 
ment of  this  statute,  appreciating  the  advan- 
tages of  public  repose,  and  the  evils  of  Inse- 
curity of  land  titles,  may  have  intended  to 
express  all  it  has  expressed,  notwithstanding 
tlie  cases  of  individual  hardship  to  which  Its 
operation  might  possibly  give  rise.  But,  it 
is  said,  neither  the  plaintiff  nor  those  ander 
whom  lie  claims  have  had  their  day  in  court, 
and  therefore  he  onght  not  to  be  barred. 
This  would  be  a  valid  objection  If  the  defend- 
ant were  setting  up  the  decree  as  an  estoppel, 
but  as  against  a  plea  of  this  statute.  It  can- 
not avail :  for  the  objection  would  lie  eqally 
against  all  pleas  of  any  statute  of  limitations, 
and  effectually  prevent  Its  operation."  See. 
also.  Holmes  v.  Beal,  9  Cush.  (Mass.)  223; 
Kammerer  v.  Morlock,  123  Mich.  320,  84  N. 
W.  319 ;  Cheesebrough  v.  Parker,  25  Kan.  566. 

AltlMugh  length  of  .vears  may  not  give  Juris- 
diction or,  in  a  certain  sense,  make  good  tliat 
which  Is  void  (Foreman  v.  Carter,  9  Kan. 
078),  an  act  of  the  Legislature  may,  out  of 
consideration  for  the  public  welfare,  oblige 
interested  persons  to  assert  their  rights  with- 
in a  limited  time  or  forever  hold  their  peace. 
The  power  of  the  Legislature  to  enact  a  stat- 
ute of  this  character  is  included  in  the  gener- 
al power  to  fix  periods  within  which  actions 
may  be  brought.  On  the  score  of  reasonable- 
ness it  may  be  observed  that  the  practical  pro- 
tictlon  to  heirs  afforded  by  a  probate  court 
order  and  a  public  record  of  the  administra- 
tor's deed  for  five  years  is  much  greater  than 
that  secured  by  a  notice  published  for  a  brief 
period  in  a  newspaper,  which  step  at  the  out- 
set would  have  conferred  Jurisdiction.  In 
many  states  proceedings  for  the  sale  of  a 
decedent's  lands  to  pay  debts  are  treated  as 
proceedings  In  rem,  and  notice  to  heirs  may 
be  dlsi)ensed  with  altogether.  Generally 
heirs  will  know  something  of  steps  taken  to 
settle  the  estate  of  their  ancestor,  and  It  can- 
not be  unjust  to  require  them  to  press  ob- 
jections at  an  early  date  or  forfeit  the  right 
to  do  so.  From  the  foregoing  it  follows 
that  the  court  erred  in  admitting  evidence 
of  the  invalidity  of  the  defendant's  deed. 

Immediately  upon  the  death  of  the  an- 
cestor, title  to  Ills  real  estate  descends  to  bis 
heirs,  subject  only  to  appropriation  for  the 
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payment  of  debts.  Black  t.  Elliott,  63  Kan. 
211,  215,  &5  Pac.  215,  88  Am.  St.  Rep.  239. 
They  are  entitled  to  possession,  and  may 
require  partition  at  once.  Letters  of  admin- 
istration may  not  be  taken  out  for  a  long 
period  of  time,  or  not  at  all.  Much  time  may 
elapse  before  claims  are  presented  or  estab- 
lished, or  before  It  may  be  known  that  the 
personal  assets  are  Insufficient.  During  such 
periods  they  are  entitled  to  the  separate  en- 
joyment of  their  several  portions  of  the  es- 
tate, and  may  proceed  to  enforce  their  rights 
unless  some  special  state  of  facts  should 
make  It  unjust  or  Improper  that  they  should 
do  so.  General  creditors  are  not  proper  par- 
ties to  partition  proceedings  at  all,  and  the 
administrator  should  not  be  Joined  unless 
under  exceptional  circumstances.  Sheehan  t. 
Allen,  67  Kan.  712,  74  Pac  245.  If,  after 
partition,  the  administrator  should  require 
the  land,  or  some  portion  of  it,  for  the  pay- 
ment of  debts,  It  may  then  be  sold.  Sample 
T.  Sample,  34  Kan.  73,  77,  8  Pac.  248.  There- 
fore, It  was  not  necessary  that  the  heirs  as 
a  condition  of  recovery  should  either  plead 
or  prove  that  the  decedent's  estate  had  been 
settled  or  that  no  debts  existed  for  the  pay- 
ment of  which  the  land  might  afterwards  be 
appropriated. 

The  allegation  of  the  defendant's  answer, 
that  he  is  the  owner  in  fee  of  the  premises 
In  controversy  "under  a  valid  and  legal  deed 
of  conveyance  duly  executed,"  describes  no 
written  Instrument  whose  execution  is  ad- 
mitted unless  denied  under  oath,  and  a  fail- 
ure to  deny  the  execution  of  an  administra- 
tor's deed  under  oath  does  not  admit  the 
validity  of  the  court  proceedings  upon  which 
It  is  based.  It  has  only  the  prima  fade  ef- 
fect which  the  statute  gives. 

For  the  error  In  allowing  the  administra- 
tor's deed  to  be  impeached,  the  Judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded. 

GREENE,  MASON,  SUHTH,  PORTER,  and 
CRAVES,  JJ.,  concur. 

JOHNSTON,  C.  J.  (dissenting).  Although 
not  free  from  doubt,  I  Incline  to  the  view 
that  the  statute  of  limitations  does  not  ap- 
ply to  a  void  sale.  To  give  the  probate  court 
Jurisdiction  to  order  a  sale  of  land  by  an 
administrator,  notice  to  the  telrs  is  essential. 
Midcel  V.  Hicks,  19  Kan.  678,  21  Am.  Rep. 
161;  Rogers  v.  Clemmans,  26  Kan.  622;  C,  K. 
A  N.  R.  Co.  V.  Cook,  43  Kan.  83,  22  Pac.  988. 
A  sale  without  Jurisdiction  is  a  nullity,  and 
the  purchaser  acquires  no  title.  Coulson  v. 
Wing,  42  Kan.  507,  22  Pac.  570,  16  Am.  St. 
Rep.  503.  An  absolutely  void  sale  and  deed 
never  starts  the  statute  of  limitations  to 
running.  Taylor  v.  Miles,  5  Kan.  498,  7  Am. 
Rep.  558;  Carithera  v.  Weaver,  7  Kan.  123; 
Hall's  Heirs  v.  Dodge,  18  Kan.  277;  Duffltt  v. 
Tnban,  28  Kan.  292;  Delashmutt  v.  Parrent, 
39  Kan.  548, 18  Pac.  712.  The  statute  of  lim- 
itations Invoked  applies  to  executors',  admin- 


istrators', or  guardians'  sales  upon  an  order 
or  Judgment  directing  such  sales.  It  can 
have  no  application  If  there  Is  no  order  or 
Judgment  directing  such  sales.  If  there  Is 
an  entire  absence  of  Jurisdiction  in  the  court 
to  order  a  sale,  then  there  was  no  sale,  and 
hence  no  room  for  the  application  of  the 
statute.  If  the  sale  and  deed  are  absolute 
nullities,  It  is  difficult  to  understand  how 
they  can  be  cured  by  a  statute  of  limitations 
— how  lapse  of  time  alone  can  make  some- 
thing out  of  nothing.  It  may  be  that  such 
a  deed,  in  connection  with  adverse  posses- 
sion, would  start  the  statute  of  limitations 
which  would  ultimately  bar  the  heirs,  as  some 
of  the  cited  cases  hold,  but  a  sale,  void  for 
want  of  Jurisdiction,  and  which  conveys  no 
title  to  a  purchaser,  does  not  set  the  statute 
in  motion.  The  sale  in  this  instance  is  no 
better  than  If  the  land  of  third  persons  had 
been  embraced  in  the  order  of  sale  and  deed. 
The  language  of  the  opinion  in  Young  v. 
Walker,  supra,  sanctions  the  view  that  the 
statute  of  limitations  applies  to  a  void  deed, 
but  in  that  case  there  was  a  notice,  and  there- 
fore no  want  of  Jurisdiction.  The  proceed- 
ings were  irregular  and  the  deed  voidable, 
but  It  could  not  be  regarded  as  a  nullity. 
It  is  true  that  some  plausible  arguments  have 
been  advanced  to  sustain  the  position  of  the 
court,  and  quite  a  number  of  authorities  have 
been  cited  which  tend  to  support  that  view. 
Several  of  those  cases.  It  will  be  observed, 
were  treating  of  voidable,  rather  than  void, 
sales,  and  several  of  the  decisions  are  rested 
on  the  fact  that  there  was  adverse  possession 
in  connection  with  the  Irregular  proceedings. 
The  Supreme  Court  of  California,  for  In- 
stance, applies  the  statute  of  limitations  to 
void  probate  sales,  and  yet,  in  Gage  v.  Down- 
ey, 94  Cal.  241,  29  Pac.  635,  it  is  held  that 
If  no  possession  is  taken  by  the  purchaser 
at  a  void  probate  sale  the  statute  of  limi- 
tations will  not  affect  the  question  of  title 
or  confer  title  upon  the  purchaser,  but  that 
the  title  will  still  remain  in  the  heirs  and 
their  grantees. 

As  tending  to  sustain  the  view  that  the 
statute  of  limitations  does  not  apply  to  pro- 
bate sales  which  are  mere  nulHtlea,  I  cite 
Howbert  v.  Heyle,  47  Kan.  58.  27  Pac.  116; 
Pursley  v.  Hayes,  22  Iowa,  11.  26,  92  Am. 
Dec.  3.T0;  Good  v.  Norley,  28  Iowa.  188; 
Boyles  v.  Boyles.  37  Iowa,  592;  Chadboume 
v.  Rackllff,  30  Me.  354. 


J.  B.  EHBSAM  &  SONS  MFG.  CO.  v. 
JACKMAX. 

(Supreme    Court   of   Kansas.    April    7,    1906.) 

1.  Sale  —  CosorrioNAL    Test  —  Action    fob 
Pbice. 

It  is  competent  for  parties  to  a  contract 
for  the  sale  of  mill  mnchinpry  and  its  installa- 
tion in  a  mill  to  provide  that  a  guarantied  ca- 
pacity shall  be  demonstrated  by  an  actual  oper- 
ation of  the  mill  under  certain  conditions  l>e- 
fore  payment  of  the  price.    Such  a  provision  is 
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not  collateral,  and  the  prescribed  test  must  be 
made  or  waived  before  an  action  for  the  price 
can  be  maintained. 

fEd.  Note. — ^For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  U  403,  900.] 

2.  Same— Guaranty— Construction. 

A  contract  for  the  sale  of  mill  machinery 
and  its  installation  in  a  mill,  which  provides 
that  when  the  machinery  is  operated  so  as  to 
meet  the  requirements  of  a  milling  guaranty 
under  which  it  is  sold,  the  purchaser  will  ac- 
cept and  pay  for  it.  which  guaranties  that  the 
mill  will  perform  according  to  the  milling  guar- 
anty when  operated  by  the  seller,  and  which 
requires  the  purchaser  to  furnish  wheat,  labor, 
and  power,  to  operate  the  mill  at  its  full  ca- 
pacity when  the  seller  is  ready  to  operate  it, 
contemplates  a  mill-run  demonstration  of  the 
guarantied  capacity  of  the  mill,  as  a  condition 
precedent  to  the  pa.vment  of  the  price. 

3.  Same. 

In  arriving  at  the  meaning  of  a  contract 
the  court  should  give  effei-t  to  each  word  if 
possible,  should  take  into  consideration  all  its 
parts  in  ascertaining  the  meaning  of  each  par- 
ticular part,  should  construe  written  and  print- 
ed portions  together  when  they  do  not  contra- 
dict each  other,  and  should  give  weight  to  the 
jiractical  coustniction  placed  upon  the  instru- 
ment by  the  parties  themselves  before  litigation 
arose. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent.  Dig.  Contracts,  §§  723,  745,  7.'>3.] 

4.  Same— Default  of  Pubciiaseb. 

If  the  purchaser  of  mill  machinery  under 
a  contract  of  the  character  described  should, 
upon  request  of  the  seller,  furnish  wheat  for  a 
test  run,   but  the  wheat  should   be   inferior  in 

?uality  to  that  stipulate<l  for  and  tlie  mill  should 
ail  to  develop  its  guarantied  capacity,  the  ijur- 
chaser  cannot  take  advantage  of  its  own  de- 
fault and  claim  that  the  test  is  conclusive. 

5.  Same— Waiver  op  Conditions. 

The  use  by  the  purchaser  of  mill  machinery 
sold  under  a  contract  of  the  character  described, 
pending  a  test  of  the  capacity  of  the  mill  which 
the  purchaser  is  under  no  obligation  to  bring 
about,  and  which  the  seller  can  delay  indefinite- 
ly, does  not  constitute  a  waiver  of  the  test  or 
relieve  the  seller  of  the  burden  of  showing  that 
the  mill  complies  with  the  guaranty  if  such  use 
is  not  in  violation  of  the  contract  or  prejudi- 
cial to  the  seller's  rights. 

6.  Pleading— Petition— Election    Betweetn 
Counts. 

A  count  of  a  petition  which  claims  the  price 
of  property  on  the  theory  that  the  plamtiS 
has  parted  with  title  to  it  by  sale,  and  that 
the  defebdant  owns  it.  and  hence  is  entitled 
to  its  possession,  is  inconsistent  with  another 
count  which  asks  damages  as  in  trover  for 
the  conversion  of  the  same  property  on  the 
theory  that  the  plaintiff  owned  it  and  was  en- 
titled to  its  possession;  and  it  is  not  error  to 
require  an  election  between  such  counts. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Ottawa  County; 
R.  R.  Rees,  Judge. 

Action  by  the  J.  B.  Ebrsam  &  Sons  Manu- 
facturing Company  against  R.  C.  Jackman. 
Judgment  was  rendered  for  plaintiff  for  a 
portion  of  hid  claim,  and  both  parties  bring 
error.    Affirmed. 

The  plaintiff  manufactures  and  erects  mill 
machinery  and  the  defendant  owns  a  flour 
mill.  The  petition  contains  three  counts. 
The  first  one  pleads  a  contract  whereby  the 
plaintiff  undertook  to  furnish  and  set  up 
certain  machinery  for  defendant's  mill  for  a 


price  Tchlch  the  defendant  agreed  to  pay. 
Performance  by  the  plaintiff  Is  alleged,  cred- 
it Is  allowed  for  payments  made  and  the 
balance  of  the  contract  price  Is  demanded, 
together  with  the  foreclosure  of  a  lien  upon 
the  mill  property  which  tlie  defendant  per- 
fected. Tlie  second  count  pleads  specially  a 
clause  of  the  contract  retaining  title  to  the 
machinery  until  the  price  Is  paid.  Default 
on  the  part  of  the  plaintiff,  demand  for  a  re- 
turn of  the  property,  and  refusal  to  comply 
with  the  demand  are  alleged  and  damages 
as  for  a  conversion  are  claimed.  The  third 
connt  prays  for  the  price  of  extras  which  the 
plaintiff  placed  In  the  mill.  The  answer 
dcnie<l  performance  of  the  contract,  pleads 
its  breach  and  asks  for  damages  occasioned 
thereby.  On  motion  the  plaintiff  was  re- 
quired to  elect  between  the  first  and  second 
counts  of  the  petition.  It  chose  to  go  to 
trial  upon  the  first  count,  and  the  second  was 
stricken  out. 

The  court  made  findings  of  fact  and  con- 
clusions of  law  as  follows: 

Findings  of  Fact. 

"(1)  Tliat  the  plaintiff  now  is,  and  that 
during  all  the  times  mentioned  in  its  petition 
herein  it  has  beou,  a  coriwratlon,  duly  or- 
ganized and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Kansas. 

•'(2)  That  on  the  27th  day  of  March.  1903, 
the  defendant,  R.  C.  Jackman,  was  and  ever 
since  that  time  has  been  the  owner  of  the 
real  estate  described  iu  the  petition  and  of 
the  flouring  mill  thereon. 

"(3)  That  on  the  27th  day  of  March,  1003. 
the  plaintiff  and  defendant,  made  and 
entered  Into  a  certain  written  contract,  using 
therefor  a  blank  furnished  by  the  plaintiff, 
which  said  contract  was  partly  printed  and 
partly  written,  and  was  in  words,  letters 
and  figures  as  follows,  to  wit:  The  material 
portions  of  the  contract  are  as  follows: 

"  'Guaranty.  The  first  party  makes  the  fol- 
lowing guaranty,  viz.:  That  the  machinery 
herein  mentioned  to  be  furnished  by  the  first 
party,  shall  be  made  of  good  material  and  la 
a  workmanlike  manner.  Should  any  part  be 
found  defective  in  material  or  workmanship 
within  six  months  from  date  of  acceptance 
the  first  party  promises  to  perform  this  guar- 
anty by  making  good  said  part  at  the  shops 
of  the  flrst  party  and  allow  freight  without 
additional  compensation.  When  said  ma- 
chinery and  material  are  properly  set  up  ac- 
cording to  the  first  party's  plan  and  flow 
sheet,  and  when  operated  under  direction  of 
the  first  party,  said  mill  will  be  capable  of 
producing  flour  In  quality,  percentage,  and 
yield  equal  to  that  made  on  any  mill  of  any 
make,  having  an  equivalent  line  of  machin- 
ery, and  milling  like  grade,  quantity  and 
quality  of  wheat.     [Printed.] 

"  'The  flrst  party  further  guaranties  that 
said  mill  will  have  a  capacity  of  two  hundred 
(200)  barrels  of  flour,  all  grades  per  run  of  24 
hours,  and  will  be  capable  of  producing  a. 
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bar-ol  of  flour  of  all  grades  from  4  bushels 
and  24  imunds  of  No.  2  wheat  cleaned  on 
the  receiving  separator;  the  percentage  of 
low  grade  not  to  exceed  8  per  cent    [Written.] 

"  'The  leather  belting  Is  guarantied  to  be  of 
first  class  quality,  and  will  be  replaced  free 
of    charge    if    found    defective.     [Written.] 

'"The  second  party  promises  to  provide 
promptly  a  suitable  building  ready  for  the  In- 
Rtallation  of  said  machinery  and  material,  to 
provide  for  heating  and  lighting  said  build- 
ing during  progress  of  work,  to  furnish 
material  for  and  build  all  foundations,  to 
do  all  mason  work  including  the  cutting  of 
walls,  to  convey  machinery  and  material 
from  cars  to  mill  house,  and  whenever  the 
first  party  Is  ready  to  operate  said  machinery, 
to  furnish  good,  plump,  dry  milling  wheat, 
labor,  and  power  to  operate  mill  at  full 
capacity,  and  not  to  hold  the  first  party 
liable  for  damages  cansod  by  delays  incident 
to  starting  up.  Tbe  second  party  also  prom- 
ises that  when  said  machinery  is  operated  so 
as  to  fulfill  the  milling  guaranty  herein 
stated,  then  and  there  upon  the  second  party 
shall  accept  said  mill  aqd  settle  therefor  -ac- 
cording to  the  terms  herein  mentioned.  It 
Is  understood  and  agreed  that  until  said  mill 
shall  have  been  accepted  and  paid  for,  the 
first  party  shall  have  for  itself  and  its 
servants,  tbe  right  of  access  to  any  and 
every  part  of  said  premises,  for  the  purpose 
of  carrying  out  tbe  provisions  of  this  agree- 
ment   [Printed.] 

"  *The  second  party  further  promises  to  pay 
to  tbe  first  party  without  relief  from  valu- 
ation or  appraisement,  exemption  and  bank- 
rupt laws  and  without  cost  or  expense  to 
said  first  party,  the  sum  of  ($5,000.00)  Five 
thousand  and  no/100  dollars  In  Installments 
as  follows,  to  wit: 

Upon  arrival  of  machinery $2,500  00 

When    mill    is    started    and   milling 

guaranty  fulfilled 1,000  00 

Three  months  after   mill  is  started 

and   guaranty    fulfilled 770  00 

On  January  Ist,  1904 730  00 

"  '[Partly  printed  and  partly  written.]' 

"(4)  That  the  plaintiff  furnished  all  the 
machinery  provided  for  in  said  contract  and 
put  the  same  into  the  mill  which  was  com- 
pleted with  tbe  exception  of  some  slight  al- 
terations afterwards  made  in  the  flow  sheet, 
about  the  20th  day  of  August,  1003. 

"(5)  That  upon  arrival  of  the  machinery  as 
provided  In  tbe  contract,  the  defendant  paid 
to  tbe  plaintiff  $2,500,  and  that  he  sold  to 
tbe  plaintiff  certain  old  machinery  which  was 
taken  and  accepted  as  a  payment  of  the  $730, 
which  was  due  January  1,  1904,  by  the  terms 
of  the  contract,  and  that  In  anticipation  of 
a  completion  of  the  contract  he  advanced  to 
the  plaintiff  $45,  but  failed  and  refused  to 
make  any  further  payments. 

"(«)  That  all  of  the  machinery  sold  to  the 
defendant  was  with  the  express  understand- 
ing that  It  should  be  set  up  and  In  fact  It 
afterwards  was  set  up  In  defendant's  mtn. 

"CD  That  the  defendant  furnished  all  the 
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material  and  labor  he  was  required  to  com- 
plete said  mill,  and  all  the  labor  and  power 
he  was  required  to  In  making  the  tests  pro- 
vided for  In  the  contract. 

"(8)  That  on  two  separate  occasions  the 
plaintiff  deeming  the  mill  complete  uttenipt- 
ed  to  make  tests  of  the  mill  as  to  its  fulflll- 
nient  of  the  guaranties  set  out  in  the  con- 
tract and  the  defendant  at  each  of  these 
times  furnished  a  very  high  grade  of  wheat 
testing  61  pounds  to  the  bushel,  for  the  pur- 
pose of  being  used  In  these  tests,  but  on  each 
of  these  occasions,  after  operating  the  mill 
awhile,  without  any  fault  on  the  part  of  the 
defendant,  the  tests  were  abandoned  at  the 
suggestion  of  the  plaintiff. 

"(9)  That  thereafter  the  plaintiff  wrote  to 
the  defendant  as  follows :  'Enterprise,  Kan- 
sas, Oct.  12,  '03.  Mr.  R.  C.  Jackman,  Minne- 
apolis, Kansas — Dear  Sir:  The  sample  of 
wheat  which  you  promised  to  send  us  on 
Friday  has  not  been  received,  and  since  tele- 
phoning to-day,  we  find  that  you  forgot  to 
send  it.  Now  this  matter  has  been  dragging 
along  enough,  and  we  insist  that  you  send  us 
a  sample  of  the  wheat  which  you  promise  to 
furnish  us  to  be  used  In  making  a  test  run 
of  your  mill.  If  this  wheat  grades  In  ac- 
cordance with  the  grades  called  for  In  our 
'contract,  we  will  make  arrangements  to  make 
a  test  run  of  your  mill  without  delay.  Give 
this  matter  Immediate  attention,  please. 
Yours  truly.  The  J.  B.  Ehrsam  &  Sons  Mfg. 
Co.,  per  J.  B.  Ehrsam,  J.  J.  A.' 

"(10)  That  immediately  upon  the  receipt 
of  this  letter  the  defendant  sent  to  the  plain- 
tiff, at  EnterT>rise,  Kan.,  by  express,  a  sample 
of  No.  2  wheat  testing  59  pounds  to  tbe 
bushel,  and  requested  that  the  wheat  from 
■which  this  sample  was  taken  be  used  In  mak- 
ing the  test. 

"(11)  That  after  receiving  this  sample  and 
on  the  23d  day  of  October,  1903,  the  plaintiff 
sent  its  representatives  to  Minneapolis,  for 
the  purpose  of  making  the  test,  and  the  de- 
fendant furnished  several  hundred  bushels 
of  the  wheat  from  which  the  sample  referred 
to  In  finding  No.  10  had  been  taken,  to  be 
used  by  tbe  plaintiff  In  making  another  test : 
and  the  plaintiff  thereupon  took  charge  of 
tbe  mill  and  operated  the  same,  but  were 
unable  to  make  a  barrel  of  flour  out  of  4 
bushels  and  24  pounds  of  the  wheat  furnish- 
ed. It  requiring  of  the  wheat  furnished  4 
bi.shels  and  34%  pounds  to  produce  a  bar- 
rel of  flour  of  all  grades  with  not  to  exceed 
3  per  cent,  of  low  grade. 

"(12)  That  all  the  wheat  used  In  making 
this  last  test  was  dry  No.  2  wheat  testing  59 
pounds  to  the  bushel  before  being  cleaned 
over  the  receiving  separator,  but  that  such 
wheat  was  not  good,  plump,  dry  No.  2  mill- 
ing wheat,  some  of  the  grains  being  bleached 
and  shriveled. 

"(13)  That  the  defendant  made  no  com- 
plaint of  the  grinding  quality  or  capacity  of 
the  mill,  except  that  It  would  not  produce 
a  barrel  of  flour  from  4  bushels  and  24 
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pounds  of  the  wheat  furnished  with  not  to 
exceed  3  per  cent  low  grade. 

"(14)  That  the  said  mill  has  never  at  any 
time  since  Its  completion  been  capable  of 
producing  a  barrel  of  flour  of  all  grades  with 
not  to  exceed  3  per  cent  of  low  grade  flour 
from  4  bushels  and  24  ix>unds  of  No.  2 
wheat,  testing  not  to  exceed  59  pounds  to  the 
bushel,  cleaned  on  the  receiving  separator. 

"(15)  That  said  mill  has  never  at  any  time 
since  Its  completion  been  capable  of  pro- 
ducing a  barrel  of  flour  of  all  grades  with 
not  to  exceed  3  per  cent  of  low  grade  flour 
from  4  bushels  and  24  pounds  of  Na  2 
wheat  not  testing  to  exceed  59  pounds  to 
the  bushel. 

"16)  That  the  plaintiff  furnished  to  the 
'defendant  at  his  request  the  extras  mentlon- 
«d  In  the  third  count  to  the  petition  and  that 
the  amount  due  thereon  from  the  defendant 
to  the  plaintiff  Is  the  sum  of  $461.34. 

"(17)  That  on  the  30th  day  of  September, 
1003,  the  defendant  flled  at  the  office  of  the 
■clerk  of  this  court  Its  statement  of  a  Hen 
duly  verified,  a  true  copy  of  which  Is  at- 
tached to  plaintiff's  petition. 

"(18)  That  as  soon  as  said  mill  was  com- 
pleted and  before  any  of  the  tests  were  made 
the  defendant  commenced  to  operate  said 
mill  and  has  been  continuing  to  operate  It 
«ver  since. 

"(19)  That  the  roll  belts  were  not  flrst- 
<:la88  belting. 

"(20)  That  the  clutch  coupling  was  de- 
fective when  set  up  In  said  mill. 

"(21)  That  from  the  1st  of  September, 
1902,  until  the  1st  day  of  September,  1903, 
according  to  the  rules  in  force  adopted  by 
the  grain  inspection  department  of  the  state 
of  Kansas,  the  following  regulations  were 
In  force  determining  what  should  constitute 
No.  1  hard  wheat  and  No.  2  hard  wheat 
'No.  1  hard  shall  be  pure  and  hard  winter 
wheat,  sound,  plump,  and  well-cleaned,  and 
shall  weigh  not  less  than  59  pounds  to  the 
bushel.  No.  2  hard  shall  be  sound,  dry,  and 
reasonably  clean  hard  winter  wheat,  and 
shall  weigh  not  less  than  59  pounds  to  the 
bushel.' 

"(22)  Quality  and  weight  of  wheat  were 
In  the  year  1903,  In  the  vicinity  of  said 
mill,  both  considered  in  determining  Its 
grades.  The  lowest  weight  for  No.  2  hard 
wheat  was  50  pounds  to  the  bushel,  while 
that  weighing  60  and  61  was  also  graded  as 
No.  2,  If  It  otherwise  had  the  requisite  quali- 
ties. No  wheat  was  graded  No.  1  In  that 
vicinity. 

"(23)  The  quality  of  the  wheat  In  the  vl- 
■cinlty  of  the  mill  during  the  summer  and 
fall  of  1903,  was  not  very  good,  and  made 
it  extremely  difficult  to  procure  a  high  grade 
«f  No.  2  wheat 

"(24)  The  evidence  does  not  disclose  that 
the  defendant  ever  furnished  any  other  wheat 
for,  making  any  further  tests,  nor  does  It  ap- 
pear that  the  plaintiff  ever  asked  to  make 
any  fm-ther  test 


"(25)  That  at  the  time  of  making  the  last 
test  said  mill  was  capable  of  producing  a 
barrel  of  flour  of  all  grades,  with  not  to 
exceed  3  per  cent,  low  grade,  from  4  bushels 
and  24  pounds  of  good,  plump,  dry  milling 
wheat,  cleaned  on  the  receiving  separator, 
weighing  61  pounds  to  the  bushel;  but  the 
court  cannot  say  whether  It  has  the  capacitj- 
to  produce  that  quantity  and  quality  of  flour 
from  any  wheat  inferior  to  that  This 
finding  Is  not  based  on  any  of  the  tests 
attempted. 

"(2C)  That  as  it  has  not  been  determined 
by  an  actual  test  whether  the  mill  was  capa- 
ble of  fulfilling  the  guaranty,  the  court  will 
make  no  findings  upon  the  evidence  offered 
by  the  defendant  as  to  any  damage  he  may 
have  sustained  by  a  breach  of  the  warranty 
as  to  the  quantity  and  quality  of  floor  it  was 
capable  of  producing  from  a  given  quantity 
and  quality  of  wheat,  although  some  evldoice 
was  ottered  for  the  purpose  of  sustaining 
that  defaise." 

Conclusions  of  Law. 

"(1)  That  before  the  plahitlff  can  recover 
upon  its  first  cause  of  action  it  must  appear 
from  the  evidence,  either  that  the  mill  when 
completed  fulfilled  the  guaranty,  or  that  the 
defendant  waived  a  compliance  therewith. 

"(2)  That  there  was  no  such  an  acceptance 
of  the  mill  on  the  part  of  the  defendant  as 
waived  a  strict  performance  of  the  guaranty. 

"(3)  That  the  only  way  In  which  it  could 
be  determined,  according  to  the  contract 
whether  the  mill  was  capable  of  fulfilling  the 
guaranty  as  to  the  quantity  and  quality  of 
fiour  it  would  produce  from  a  given  quantity 
and  quality  of  wheat,  was  by  an  actual  test 

"(4)  That  a  fair  construction  of  this  con- 
tract required  that  this  actual  test  should  be 
made  with  good,  plump  dry  No.  2  milUng 
wheat 

"(5)  That  by  attempting  to  make  the  test 
on  the  wheat  furnished  by  the  defendant,  the 
plaintiff  did  not  estop  itself  from  denying 
that  It  Is  bound  by  that  test 

"(6)  That  until  a  fair  test  is  made,  accord- 
ing to  the  provisions  of  the  contract,  it  can- 
not be  determined  whether  or  not  the  mill 
fulfills  the  guaranty  with  respect  to  the  quan- 
tity and  quality  of  flour  it  Is  capable  of  pro- 
ducing from  a  given  quantity  and  quality  of 
wheat. 

"(7)  That  for  any  defect  In  the  material 
furnished,  the  defendant's  remedy  as  provid- 
ed for  In  said  contract  was  to  return  the  de- 
fective parts  and  have  them  replaced  by  new 
ones. 

"(8)  That  the  plaintiff  is  not  entitled  to  re- 
cover anything  in  this  case  upon  its  first 
cause  of  action. 

"(9)  That  the  plaintiff  Is  entitled  to  recover 
upon  its  third  cause  of  action,  the  sum  of 
$401.34. 

"(10)  That  the  defendant  is  not  entitled  to 
recover  anything  In  this  action." 

Motions  for  a  new  trial  by  both  the  plaln- 
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tiff,  and  the  defendant  were  overruled.  Judg- 
ment was  rendered  pursuant  to  the  conclu- 
sions of  law,  and  botb  parties  prosecute  error. 

G.  W.  Hurd  and  T.  F.  Garver,  for  plaintiff 
In  error.  Thompson  &  King  and  E.  C.  Sweet, 
for  defendant  In  error. 

BURCH,  J.  (after  stating  the  facts).  The 
chief  controversy  Is  over  the  meaning  of  the 
contract  The  plaintiff  says  that  although 
the  contract  provides  for  a  mill  of  a  given 
capacity,  no  test  is  prescribed  by  which  that 
capacity  is  to  be  ascertained;  that  an  actual 
test  with  the  kind  of  wbeat  described  in  the 
contract  is  not  necessary,  and  that  such  ca- 
pacity may  be  proved  by  any  competent  evl- 
dence>  citing  Kinuard  Press  Co.  v,  Stanley 
(Kan.)  79  Pac.  CCl,  and  Edward  P.  AUls  Co. 
V.  Columbia  Mill  Co.,  05  Fed.  52,  12  C.  C.  A. 
511.  The  contract  expressly  provides  that 
when  the  machinery  Is  operated  so  as  to  meet 
the  requirements  of  the  milling  guaranty  the 
defendant  shall  accept  the  mill  and  pay  for 
It.  It  is  a  part  of  the  guaranty  that  the  mill 
will  perform  according  to  the  guaranty  when 
operated  under  the  plaintiff's  own  direction, 
and  the  defendant  is  required  to  furnish 
wheat,  labor,  and  power  to  operate  the  mill 
at  Its  full  capacity  when  the  plaintiff  is 
ready  to  do  so.  These  terms  can  mean  but 
one  thing.  Besides  the  existence  of  mill  ma- 
chinery which,  when  properly  set  up,  shall 
have  a  given  capacity  there  must  be  an  opera- 
tion of  the  machinery  in  such  a  manner  that 
it  will  demonstrate  Us  powers. 

The  contract  indicates  that  tlie  defendant 
wanted  a  200  barrel  mill,  the  equivalent  in 
all  respects  of  those  of  bis  competitors,  and 
which  would  make  a  barrel  of  flour  from  4 
bushels  and  24  pounds  of  No.  2  wheat;  that 
he  was  willing  to  pay  the  plaintiff's  price  for 
it  whenever  the  mill  produced  the  desired 
results,  but  that  he  wanted  to  see  such  re- 
sults produced  before  parting  with  his  money. 
The  contract  further  indicates  that  the  plain- 
tiff, as  a  manufacturer  of  mill  machlnerj-,  un- 
dertook to  furnish  the  very  kind  the  defend- 
ant needed,  and  agreed  to  wait  for  Us  pay 
until  an  actual  working  test  of  the  mill  dem- 
onstrated a  capacity  commensurate  with  the 
guaranty.  So  Interpreted,  the  contract  Is 
fair  and  Just,  and  businesslike  and  reason- 
able. Any  other  Interpretation  would  strain 
the  meaning  of  words,  and  would  violate  the 
rule  relied  ujwn  by  the  plaintiff  when  dis- 
cussing other  features  of  the  contract,  that 
all  of  Its  parts  are  to  be  considered  In  as- 
certaining the  meaning  of  any  particular 
part  Any  other  Interpretation  would  also 
be  contrary  to  the  practical  construction 
which  the  parties  themselves  have  given  it 
by  three  attempts  at  a  mill-run  demonstra- 
tion. When  writing  for  wheat  with  which  to 
make  a  "test  run"  and  calling  the  attention 
of  the  defendant  to  the  provisions  of  the  con- 
tract respecting  the  matter  the  plaintiff  had 
no  doubt  as  to  what  was  required  of  it.  To 
substitute  some  kind  of  proof  of  capacity 


other  than  that  afforded  by  an  operation  of 
the  mill  would  be  to  change  the  contract. 

Since  the  mill  must  show  for  Itself  what 
It  can  do,  the  character  of  the  grain  to  be 
used  in  mailing  tlie  test  Is  important  The 
defendant  says  the  special  guaranty  relating 
to  the  quantity  and  quality  of  flour  to  be 
made  from  a  given  number  of  bushels  of 
wheat  is  to  be  considered  as  if  standing 
alone;  that  It  was  written  In  a  printed 
blank;  that  the  printed  clause  relating  to 
the  kind  of  wheat  to  be  supplied  for  a  test 
run  should  be  read  solely  with  reference  to 
the  printed  guaranty  of  an  equal  rating  with 
other  mills,  and  that  It  1ms  no  bearing  upon 
the  written  guaranty;  and  his  conclusion  Is 
that  any  kind  of  wheat  which  will  grade  No. 
2  when  cleaned  on  the  receiving  separator, 
even  though  some  of  the  grains  be  bleached 
and  shriveled,  will  satisfy  his  obligation  In 
respect  to  material  for  a  test  This  InteriJre- 
tatlon  of  tlie  contract  appears  to  have  occur- 
red to  the  defendant  after  he  had  provided 
the  wheat  for  two  Inconclusive  tests.  It 
would  kill  the  effects  of  the  words  "good 
plump  dry  milling"  when  the  contract  speaks 
of  wheat  to  be  used  in  allowing  a  compliance 
with  the  written  guaranty,  and  It  would 
utilise  them  when  it  prescribes  the  character 
of  grain  to  be  fortlieomlng  to  prove  capacity 
according  to  the  printed  guaranty.  To  avoid 
this  crux  the  defendant  argties  that  the  print- 
ed guarant}'  is  meaningless,  although  he  re- 
tained It  in  the  contract  after  striking  out  oth- 
er parts  of  tl>e  printed  form.  This  court  can- 
not assume  that  there  are  no  other  accessible 
mills  having  an  equivalent  line  of  machinery, 
or  that  the  quality,  percentage  and  yield  of 
flour  produced  by  such  mills  from  a  given 
grade,  quantity,  and  quality  of  wbeat  cannot 
be  ascertained.  There  is  a  likelihood,  at 
least,  that  such  mills  exist  and  that  their 
owners  have  proved  with  perfect  accuracy 
their  exact  capacity;  and  It  may  be  that  in 
order  to  fulfill  the  printed  guaranty  the  plain- 
tiff's machinery  must  be  able  to  produce  a 
barrel  of  flour  with  not  to  exceed  3  i)er  cent, 
low  grades  from  4  bushels  and  24  pounds  of 
No.  2  wheat.  The  clause  In  which  the  words 
referred  to  occiu*  Is  a  very  Important  one. 
It  is  the  duty  of  the  court  to  give  effect  to 
every  word  of  the  contract  If  possible,  and 
to  construe  its  written  and  printed  portions 
together  when  they  do  not  contradict  each 
other.  The  obvious  sense  of  this  undertaking 
is  that  whenever  a  test  run  is  to  be  made 
the  defendant  must  furnish  wheat,  labor,  and 
power  to  ojierate  the  mill  at  full  capacity. 
and  that  the  wheat  furnished  must  be  good 
sound  dry  uiilling  wheat  at  all  events,  wheth- 
er attention  be  directed  specially  to  match- 
ing some  other  mill  in  some  particular  or  to 
the  competency  of  the  machinery  to  e.xtrnct 
from  wheat  grains  a  high  percentage  of  flour. 

Since  this  mill  has  not  been  operated  to 
prove  that  it  has  the  capacity  called  for,  the 
condition  precedent  to  payment  of  the  price 
has  not  been  performed.    Since  the  defeud- 
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ant  has  not  furnished  wbeat  of  tb?  kind  re- 
quired to  i>erform  tiie  condition,  he  is  not 
in  a  position  to  urge  that  the  test  made 
proves  tlie  mili  to  be  inadequate.  That 
operation  merely  showed  what  the  mill  will 
do  with  bleached  and  shriveled  No.  2  wheat, 
and  the  defendant  ranuot  In  effect  take  ad- 
vantage of  his  own  default.  Tliere  is  no 
<luestion  In  the  case  of  the  defendant  defeat- 
ing payment  through  a  wrongful  refusal  to 
arrange  the  preliminaries  of  a  test,  or  of  a 
recovei-y  by  the  plaintiff  notwithstanding  a 
wrongful  refusal  to  operate  the  mill  under 
proper  conditions.  The  plaintiff  says  that 
if  it  r«pilres  a  high  quality  of  No.  2  wheat 
to  produce  a  barrel  of  flour  from  4  bushels 
and  24  jwunds  the  contract  should  be  con- 
strued to  apply  only  to  wheat  of  the  superior 
kind.  This  court  has  no  judicial  knowledge 
of  how  much  flour  may  be  extracted  from  dif- 
ferent grades  of  wheat.  The  plaintiff  guar- 
antietl  that  Its  machinery  would  produce  a 
barrel  of  flour  with  not  to  exceed  3  per  cent, 
low  grade  from  4  bushels  and  24  iiounds  of 
jsood  plump  dry  No.  2  milling  wheat,  and 
the  court  will  not  asstime  that  it  contracted 
to  do  an  impo.ssibiUty,  or  anything  unreason- 
able. There  is  nothing  before  the  court  to 
call  for  Its  opinion  upon  the  situation  of  the 
liartles  if  performance  of  the  strict  conditions 
which  they  have  Imi>o.sed  upon  themselves 
should  be  impossilde.  or  upon  the  question 
whether  or  not  performance  by  either  of  them 
may  be  excused,  or  if  excuses  may  be  offered 
which  ones  are  valid.  Conce<iing.  but  not  de- 
ciding, that  what  may  be  termed  secondary 
evidence  of  the  capacity  of  the  mill  might  be 
proiK-r  under  some  circumstances,  still  the 
l>lalntiff  is  not  entitled  to  recover  In  this  ac- 
tion on  the  findings  of  fact.  Finding  No.  22 
rcl.itcs  to  a  local  custom  not  pleaded  as  af- 
fecting the  contract,  and  hence  is  outside  the 
Issues.  There  Is  no  finding  that  the  custom 
was  known  to  either  party  and  they  must  be 
held  to  have  contracted  with  reference  to  the 
law.  Therefore  finding  No.  2,"».  which  de- 
scribed No.  1  wheat,  does  not  show  a  com- 
pliance with  the  milling  guaranty,  and  no 
other  finding  or  set  of  findings  is  sufficient 
for  that  purpose.  Neither  is  the  plaintiff  en- 
titled to  a  new  trial  under  the  provisional 
concession.  The  facts  being  found  the  court 
can  apply  the  law  and  will  do  so  unless  an 
erroneous  theory  of  the  law  has  prejudiced 
the  trial,  which  does  not  appear.  It  Is  said 
the  court  erred  In  refusing  to  make  addition- 
al findings  of  fact  requeste<l  by  the  plaintiff 
relating  to  the  efficiency  and  capacit>-  of  the 
mill,  but  such  findings  are  not  printed  In  the 
brief  or  further  described,  the  evidence  sup- 
l>oscd  to  support  them  Is  not  pointed  out 
and  the  assignment  of  error  is  not  argued. 
Hence  the  matter  will  not  be  considered.  No 
comi)lalnt  is  made  that  evidence  relating  to 
the  capacity  of  the  mill  was  Improjierly  re- 
jected. This  being  true  the  facts  found 
which  are  witliin  the  Issues  are  to  be  regard- 
ed as  the  facts  of  the  controversy. 


The  plaintiff  claims  that  tbe  second  count 
of  the  petition  was  inserted  on  tbe  theory 
that  It  may  recover  as  In  quantum  meruit 
notwithstanding  a  deviation  from  the  con- 
tract. No  such  theory  Is  discoverable  In  the 
count  Itself.  It  asks  danmges  as  in  trover 
for  the  conversion  of  proiwrty  owned  by  the 
plaintiff  and  to  the  possession  of  which  the 
plaintiff  was  entitled.  This  cannot  be  done 
while  at  tbe  same  time  the  first  count  of  the 
lietltion  claims  the  price  of  the  proi)erty  on 
the  theory  that  the  plaintiff  has  parted  with 
title  by  sale,  that  the  defendant  owns  It  and 
hence  Is  entitled  to  Its  possession.  The  two 
theories  are  inconsistent,  and  an  election  was 
proi)erly  required.  The  plaintiff  says  that 
the  machinery  having  been  accepted  and  used, 
the  burden  was  on  tbe  defendant  to  allege 
and  prove  that  it  was  not  up  to  the  recjulre- 
mcnts  of  the  contract  and  cites  Hoffman  v. 
Indciieudence  School  Dist.,  96  Iowa,  319,  05 
N.  W.  322,  among  other  decisions,  as 
authority.  In  that  case  the  court  says: 
'Tartles  may  well  stipulate  as  to  the  char- 
a<:ter  and  capacity  of  apparatus  or  machinery 
to  be  furnished  or  Improvements  to  be  made, 
and  make  affirmative  proof  of  performance  a 
c-ondition  precedent  to  the  recovery  of  the 
contract  price." 

The  ("ontract  under  consideration  Is  of  the 
kind  there  described.  Besides,  there  has 
been  no  acceptance  of  the  machinery  in  the 
sense  that  a  i)erformance  of  the  giwranty  Is 
waived.  The  defmdant  was  under  no  obli- 
gation to  bring  about  a  test  of  the  m'.ll.  The 
plaintiff  could  do  so  at  once  or  delay  as  long 
as  it  saw  fit.  There  Is  nothing  In  the  contract 
or  in  the  situation  of  tlie  parties  requiring 
that  the  mill  He  Idle  until  a  compliance  with 
the  guaranty  Is  shown,  or  requiring  a  forfeit- 
ure of  the  defendant's  contract  rights  upon 
his  setting  the  machinery  In  motion.  If  the 
plaintiff  has  not  been  prejudiced  in  any  way, 
and  there  Is  no  claim  that  he  has  been,  sim- 
ple use  of  the  mill  does  not  waive  the  test  or 
shift  the  burden  of  proof.  The  written  and 
printed  portions  of  the  contract  relating  to 
the  belting  should  be  construed  together,  and 
the  conclusion  of  the  trial  court  upon  that 
matter  was  correct.  The  plaintiff  recovered 
a  judgment  upon  Its  third  action  after  proof 
which  It  was  obliged  to  make.  Upon  other 
mattei-s  which  occasioned  the  bulk  of  the 
costs  l)0th  parties  asked  relief  and  both  were 
defeated.  Under  these  circumstances  the 
judgment  that  each  party  pay  half  the  costs 
will  not  be  disturbed. 

Tbe  judgment  of  the  district  conrt  Is  af- 
firmed. The  costs  in  this  court  are  divided. 
All  the  Justices  concurring. 


TTXDERWOOD  v.  FOSHA  et  al. 
(Supreme    Court    of   Kansas.    April    7,    190C.) 

rBOCE.SS— SeB  V  ICE—  EX  EM  VTION  S. 

\  ivsldpnt  of   this  state  while  in   attend- 
ance upon  a  federal  court  in  a  county  other 
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than  that  of  his  residence,  eitlier  as  a  party 
or  as  a  matrrial  witness,  altbougli  not  under 
8ubp<>>na.  is  exempt  from  the  service  of  a  sum- 
mons in  an  action  brought  in  tliat  county. 

I  Ed.  Note. — For  oases  in  i>oint,  see  vol.  40, 
Cent.  Dig.  Process,  Sf  14H-1M.I 

(Syllabus  by  the  Court) 

Error  from  District  Court.  'WyaiMlotte 
County;  J.  McCahe  Mooro,  .Tudso. 

Action  by  A.  F,  Underwood  ngalnst  Henry 
Fosha  and  Henry  Qunntlc.  Judfrinent  for 
tlpfendants,  and  plnintlfT  brings  error.  Af- 
firmed. 

Geo.  E.  Stoker,  for  plaintiff  in  error. 
Loomis,  Blair  &  Soaiidrett  and  Roliert  J. 
Brock,  for  defeudantH  iu  error. 

MASON,  J.  While  Henry  F.  Fosba  and 
Henry  Quantic,  residents  of  Riley  coun- 
ty, were  in  Wyandotte  county  for  the  pur- 
pose of  being  present  at  tlie  trial — the  one 
as  a  defendant  and  tlie  other  as  a  material 
witness — of  a  case  pcudinK  in  the  federal  cir- 
cuit court  in  which  A.  F.  Underwood  was 
the  plaintiff,  they  were  served  with  summons 
in  a  new  action  brought  against  them  by 
Underwood  in  the  district  court  of  Wyandotte 
<-ounty  upon  a  promissory  note  executed  by 
Foslia  and  indorsed  by  Quantic.  Xhey  ap- 
peared si>ecially  and  moved  that  the  service 
upon  them  be  set  aside  upon  the  ground  that 
M-hlie  outside  of  the  county  of  their  residence 
ill  attendance  upon  a  court  in  the  rapacities 
stated  they  were  exempt  from  being  sued. 
The  motion  was  sustained,  and  the  plaintiff 
prosecutes  error. 

It  is  a  familiar  rule  of  law.  generally  al- 
though not  universally  accepted,  that  apart 
from  any  statutory  Immunity  all  nonresi- 
dents of  a  county  In  which  they  are  attend- 
ing court  proceedings  either  as  litigants  or 
witnesses  are  prlvilegeil  from  civil  arrest  or 
the  service  of  summons  while  there  upon 
that  business.  Cases  bearing  upon  this  ques- 
tion are  collected  in  a  note  in  2.'>  L.  R.  A. 
721.  and  In  40  Cent.  Dig.  Title  "Process." 
{<  148.  150.  The  reason  of  the  rule  is  that 
the  eiUcient  administration  of  justice  in  the 
courts  is  promoted  by  encouraging  the  per- 
sonal attendance  upon  trials,  not  only  of  the 
parties  in  interest,  but  of  other  witnesses 
as  well :  tlie  removal  of  the  rlslv  of  being  put 
to  the  inconvenience  of  defending  a  law  suit 
aw^ay  from  home  l>elng  manifestly  a  substan- 
tial contribution  to  this  end.  In  this  con- 
nection, it  is  said  in  Ela  v.  Ela.  68  N.  11.  312, 
»;  Atl,  15:  "The  right  to  talie  the  deposi- 
tion of  a  nonresident  witness  does  not  an- 
swer the  requirements  of  Justice.  It  is  often 
imlispensable  to  a  Just  decision  of  a  cause, 
and  is  always  desirable  that  testimony  shall 
be  given  orally  in  open  conrt.  The  triers 
are  more  likely  to  understand  the  testimony 
fully  and  correctly.  The  appearance  of  the 
witness  aids  materially  in  forming  a  correct 
Judgment  of  the  creilll>lllty  and  weight  of  his 
testimony.    All  the  Issues  of  fact  that  may 


arise  at  tlie  trial  can  seldom  be  forseen.  A 
fact  within  the  knowledge  of  a  witness  may 
appear  to  be  so  foreign  to  tiie  case  when  bis 
deposition  is  taken  that  It  is  not  deemed 
worth  while  to  question  him  uiwn  it,  and 
yet  tlie  course  of  the  trial  may  be  su(!h  that 
it  is  the  fact  which  will  control  the  verdict. 
See  Metcalf  v.  Gilinore.  (5.1  N.  II.  174.  ISt;- 
180.  Every  rea8onal)le  facility  should  there- 
fore be  provided  for  obtaining  tlie  attendance 
of  witue»st>8  in  person.  These  and  other 
considerations  have  hni  to  the  establishment, 
quite  generally,  of  the  doctrine  that  non- 
resident witnesses  are  privileged  from  lia- 
bility to  be  sued  while  attending  the  trial, 
and  going  to  and  returning  from  it." 

There  is  no  doubt  that  the  later  and  Just 
tendency  of  the  courts  is  to  extend  rather 
than  to  rwtrict  the  privilege  referred  to. 
So  far  as  the  case  of  Quantic,  the  defendant 
in  the  first  action,  is  concerned,  the  ruling 
of  the  trial  court  may  be  ntflrmed  upon 
the  authority  of  Bolz  v.  Crone,  (M  Kan.  .570, 
07  Pac.  lioa  It  was  there  held  tluit:  "A 
witness  or  suitor  in  net-essary  attendance  in 
court,  either  in  Ills  own  Ijehalf  or  under  pro- 
cess, outside  the  territorial  Judicial  Jurisdic- 
tion of  his  residence,  is  exempt  from  civil 
arrest  and  service  of  summons  while  in  at- 
tendance upon  such  c-ourt,  and  while  going 
to  or  returning  therefrom."  It  Is  suggested 
that  that  decision  was  affected  by  tlie  fact 
that  tlie  conduct  of  the  plaintiff  as  stated 
in  the  opinion  amounted  to  an  abuse  of  Ju- 
dicial process,  inasmuch  as  the  defendants 
when  served  with  summons  were  in  attend- 
ance upon  the  court  not  for  the  purpose  of 
any  trial  upon  the  merits,  but  merely  to  pro- 
cure the  setting  aside  of  a  wrongful  service 
previously  made  uix>n  them.  This  feature  of 
the  case  however  was  only  Incidentally  men- 
tioned, and  tlie  conclusion  readied  was  not 
leased  upon  any  theory  of  bad  faith  or  fraud. 
The  general  nile  stated,  and  the  rule  an- 
nounced In  Bolz  V.  Crone,  would  lie  equally 
conclusive  upon  the  question  of  tlie  suffi- 
ciency of  the  service  upon  Fosha  If  he  had 
been  in  compulsory  attendance  upon  the 
court  in  virtue  of  having  been  served  with 
a  subpflPiia.  Such,  however,  was  not  the 
case.  He  lived  more  than  100  miles  from  the 
place  of  trial,  and  his  attendance  as  a  wit- 
ness could  not  have  been  compelled.  The 
great  weight  of  authority  Is  to  the  effect 
that  in  the  absence  of  an  express  statute 
controlling  the  matter  the  same  protection  Is 
to  be  extended  to  one  who  comes  voluntarily 
to  give  his  testimony,  as  to  a  witness  brought 
ill  by  profress.  See  the  cases  already  re- 
ferred to  and  also  those  cited  in  16  A.  &  E. 
Eiicyel.  of  L.  (2d  Ed.)  42. 

Our  Civil  Code,  however,  contains  this  pro- 
vision: "Sec.  ;137.  A  witness  shall  not  be 
liable  to  be  sued  In  a  county  in  which  he 
does  not  reside,  liy  being  served  with  a 
summons  In  such  county  wliile  going,  return- 
ing or  attendlug  in  obedience  to  a  subpoena." 
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Section  4785,  Gen.  St.  1901.  There  Is  ob- 
viously plausibie  ground  for  contending  that 
this  specific  grant  of  Immunity  to  a  -witness 
who  Is  acting  In  obedience  to  a  subpoena  Im- 
plies that  a  mere  volunteer  Is  to  be  excluded 
from  the  privilege.  Such  seems  to  be  the  In- 
terpretation placed  upon  the  same  statutory 
language  in  Kentuclsy  and  South  Dakota. 
See  Currie  Fertilizer  Co.  v.  Krlsh  (Ky.)  74 
S.  W.  268,  and  Malloy  v.  Brewer,  7  S.  D. 
587,  84  N.  W.  1120,  58  Am.  St.  Rep.  850.  In 
Kentucky,  however,  there  are  various  other 
provisions  of  the  statute  relating  to  such 
exemptions,  from  which  it  may  fairly  be 
gathered  that  there  was  a  legislative  pur- 
iwse  to  cover  the  entire  subject-matter,  while 
a  necessary  corollary  of  the  doctrine  an- 
nounced in  Bolz  v.  Crone  is  that  such  is  not 
the  case  here,  but,  as  suggested  In  Cooper  v. 
Wymau,  122  X.  C.  784,  25)  S.  E.  W7,  65  Am. 
St.  Rep.  731,  the  section  of  the  Code  quoted 
must  be  held  "not  to  be  an  implied  repeal  of 
the  common-law  exemption,  but  a  statutory 
declaration  of  It  pro  tanto."  The  construc- 
tion placed  upon  the  statute  by  the  South  Da- 
kota court  In  the  case  cited  is  Influenced  by 
other  sections  In  terms  making  Code  provi- 
sions exclusive  In  all  matters  to  which  they 
relate.  But  even  In  that  case  it  was  held 
that  the  section  referred  to  had  no  applica- 
tion to  nonresidents  of  the  state,  and  that 
such  persons  were  protected  during  their 
attendance  as  witnesses  although  not  under 
subpoena. 

On  the  other  hand  expressions  made  use  of 
by  the  courts  of  Nebraska  and  of  Xorth 
Dakota,  In  the  statutes  of  each  of  which 
states  the  section  quoted  is  found,  seem  to 
suggest  a  contrary  view,  although  the  ques- 
tion appears  not  to  have  been  directly  passed 
upon.  See  Linton  v.  Cooper,  54  Neb.  438,  74 
N.  W.  842,  69  Am.  St.  Rep.  727,  and  Hicks 
V.  Besnchet,  7  N.  D.  429,  75  N.  W.  793,  00  Am. 
St.  Rep.  0<K).  In  the  former  case  a  non- 
resident of  the  state  was  held  to  be  exempt 
from  the  service  of  summons  while  voluu- 
tariiy  attending  court  as  a  witness.  In  the 
latter  the  same  rule  was  applied  to  a  resi- 
dent of  the  state  who  was  a  nonresident  of 
the  county;  but  although  sjwken  of  as  a 
voluntary  witness  the  person  concerned  was 
also  In  fact  a  suitor.  In  neither  case  was 
this  provision  of  the  statute  referred  to.  In 
McAnarney  v.  Caughenaur,  34  Kan.  (>21.  0 
Pac.  470,  it  was  held  that  a  good  service  of 
si^mmons  might  be  made  upon  one  who  was 
attending  a  bearing  in  a  United  States  Ijiiid 
Ofllce  contest  in  a  county  otlier  tlian  that  of 
his  residence,  tlie  action  lM>ing  for  tlic  re- 
covery of  damages  for  an  assault  ami  bat- 
tery committeil  by  him  durliiK  sucli  attiMid- 
nnce.  In  the  opinion  reference  was  uiMile  to 
the  fact  that  he  was  not  under  sul'P'ena  :  In  ' 
this  consideration  could  not  have  lieen  co'i- 
trolllng,  as  the  defendant  was  a  sritor  i't  tlu' 
contest  case  as  well  as  «  witiies-<.  Tluit 
the  action  was  founded  upon  a  wnui;:  lo.ii- 


mltted  In  the  county  where  the  action  wat 
brought,  and  during  the  i)erIod  for  which 
immunity  was  claimed,  doubtless  afforded 
sufficient  ground  for  holding  the  service  good. 
See,  In  this  connection,  Mullen  v.  Sanborn. 
79  Md.  3G4.  29  Atl.  522,  23  L.  R.  A.  T21,  47 
Am.  St.  Rep.  421;  Iron  Dyke  Copper  Mln. 
Co.  V.  Iron  Dyke  R.  R.  Co.  (C.  C.)  132  Fed. 
208. 

We  cannot  believe  that  It  was  the  purpose 
of  the  Legislature  in  adopting  the  section  in 
({uestion  to  restrict  In.'itead  of  to  preserve  the 
privilege  of  a  witness  living  In  Kansas,  by 
denying  him  all  Immunity  from  process  while 
yoluntarily  attending  a  trial  outside  of  bis 
own  county,  when  but  for  such  enactment 
he  would  enjoy  the  same  exemption  as  a 
nonresident  of  the  state  could  claim  nnder 
the  same  circumstances.  The  reason  for  the 
rule  that  persons  living  outside  of  the  state 
cannot  be  sued  while  here  to  give  testimony 
before  a  court  Is  that  they  may  be  encoor- 
aged  to  come  into  the  state  for  that  pur- 
pose voluntarily,  inasmnrh  as  they  cannot 
lie  required  to  do  so.  Sherman  ▼.  Gundlacb, 
.37  Minn.  118,  33  N.  W.  549.  In  Christian  v. 
Williams,  111  Mo.  429,  20  S.  W.  90,  this  prin- 
ciple was  held  not  to  apply  to  the  case  of  a 
resident  of  the  state  who  attends  as  a  wit- 
ness a  trial  outside  of  bis  home  county;  for 
the  reason  that  in  Missouri  a  subpoena  may 
be  Issued  to  any  county  in  the  state.  But  In 
Kansas  It  applies  with  full  force,  for  under 
our  statute  no  one  can  l>e  compelled  to  leave 
the  county  of  his  residence  In  obedience  to 
a  subpcena  In  a  civil  case.  In  r«  Ilughbanks, 
44  Kan.  106,  24  Pac.  75. 

We  conclude  that  the  service  of  summons 
upon  Fosba,  as  well  as  that  upon  Quanttc, 
was  properly  set  aside,  and  the  Judgment  Is 
afllrmed.    AH  the  Justices  concurring. 


SRAMEK  r.  8KLENAR. 
(Supreme   Conrt   of    Kansas.    April    7,   1006.) 

1.  Pleading— PETiTroN—lRRELEVAKT  Mattes 
—Motion  to  Stbike  Out— Matter  in  Ao- 
osavation. 

In  an  action  to  recover  damages  for  a 
breach  of  contract  of  marriage,  it  is  not  error 
to  overrulp  a  motion  to  strike  out  of  the  peti- 
tion evidential  facts,  which  form  no  part  of  the 
cause  of  action,  but  wliich  are  pleaded  as  ag- 
gravation of  the  damages. 

|Kd.  Note. — For  ca.><es  in  noint,  see  vol.  39, 
Cent.  Dig.  I'leading,  J  ll-Jt^.l 

2.  I'LK.VUI.Vd— ^lOTION  TO  .STRIKE. 

Kv«'n  if  such  facts  are  redundant  and  snr- 
phisiRp  and  could  be  proven  without  beine 
i)ii-H('"<l  it  is  within  the  discretion  of  the  court 
to  <tiiki'  out  or  ri'tuin. 

IIOil.   Note. — For  rjises  in  ooint.  see  vol.  39, 
(•.:it.   Dig.  I'l.iKiiiiK.  iSS   ll.'fi,  1161.] 

,i.  I!:•'■:^(•ll  o;-  Mmiriaok  I'bomkse— Evidehce. 
Kvi.ciice  tpniliiiK  to  sliow  that,  after  a  con- 
•\"'if  i)f  iiii'.rriiiKe  lia.*  been  made,  the  man 
s'hii-es  till'  woman  by  txkini;  advantage  of  lier 
nliuli'fd  love  nnd  conlidenoe.  nia.v  be  considered 
\y  t!.o  jaiy  in  »!;gravatiou  of  the  damages  for 
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«  breach  of  the  contract,  and  should  not  be 
stricken  out. 

[HM.  Note. — For  cftses  in  point,  see  vol.  8, 
Cent.  Dijt.  Breach  of  Marriage  Promise,  §  42.] 

(Syllabni)  by  the  Conrt) 

Error  from  District  Court,  Marlon  County; 
R.  Ia.  King,  Judge. 

Action  by  Lizsie  Siilenar  against  Peter 
-Sramelc.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

This  action  was  brought  by  defendant  In 
■error  In  the  district  court  of  Reno  county  to 
recover  damages  against  the  plaintiff  In  error 
for  an  alleged  breach  of  a  contract  of  mar- 
riage. After  a  motion  of  the  defendant  to 
strllie  out  portions  of  the  petition  as  redund- 
ant had  been  overruled,  the  defendant  joined 
Issue  by  a  general  denial.  The  case  was 
tried  to  a  Jury.  A  yerdlct  for  $5,000  dam- 
ages was  returned  In  favor  of  plaintiff.  A 
motion  of  defendant  for  a  new  trial  was 
overruled.  Judgment  was  rendered  In  ac- 
cordance with  the  verdict,  and  the  defendant 
brings  the  case  here  for  review. 

Keller  &  Dean  and  Henry  Swan,  for  plain 
tilt  In  error.  W.  H.  Carpenter,  for  defendant 
In  error. 

SMITH,  J.  (after  stating  the  facts).  Six 
assignments  of  error  are  made,  of  which  the 
first  Is  the  refusal  of  the  court  to  strllie  out 
certain  portions  of  the  plaintiff's  petition 
which  set  forth  the  circumstances  and  long 
continuance  of  the  engagement  to  marry  and 
the  seduction  of  plaintiff,  which  in  themselves 
do  not  constitute  a  cause  of  action,  or  any 
part  of  a  cause  of  action,  but  which  are  mat- 
ters of  proper  proof  and  proper  for  the  con- 
sideration of  the  Jury  by  way  of  aggrava- 
tion of  the  damages  for  the  breach  of  the 
contract  of  marriage.  "As  a  general  rule  It 
Is  not  necessary  to  the  plaintltTs  right  of 
recovery  that  the  particular  cirenmstances  of 
aggravation  should  be  set  out  In  the  declara- 
tion, although  such  matters  are  not  infre- 
quently alleged,  and  in  some  cases  have  been 
required  In  order  to  warrant  a  recovery." 
5  Enc.  Pleading  &  Practice,  705.  In  Klopfer 
T.  Bromme,  26  Wis.  378,  It  is  assumed  that 
facts  which  go  In  mere  aggravation  of  dam- 
ages should  not  be  allowed  In  evidence  un- 
less pleaded.  If  objection  Is  made  on  that 
ground.  The  general  rule,  however,  does  not 
seem  to  go  this  far.  The  allegation  of  such 
facts,  instead  of  being  prejudicial,  are  gener- 
ally considered.  If  not  a  inatter  of  right,  as, 
at  least,  highly  favorable  to  the  defendant. 
If  the  facts  pleaded  are  evidential,  but  are 
so  remotely  connected  with  the  cause  of  ac- 
tion as  to  form  no  part  thereof,  and.  In  so 
far  as  they  pertain  to  stating  a  cause  of  ac- 
tion, are  redundant  and  irrelevant,  still  it  Is 
within  the  discretion  of  the  conrt  to  strike 
them  otit  or  to  retain  them.  Drake  v.  Nation- 
al Bank,  33  Kan.  B34,  7  Pac.  219.  Some,  it 
not  all.  of  the  facts  alleged,  are  evidential 
upon  the  Issue  as  to  whether  or  not  there 


was  a  contract  of  marriage.  Johnson  v.  Leg- 
gett,  28  Kan.  590. 

The  second  and  third  claims  of  error  relate 
to  the  admission  and  the  refusal  to  strike 
out  the  evidence  of  plaintiff  as  to  the  com^- 
sblp  and  oft-repeated  promise  of  marriage 
from  1886  to  1002,  wtuen  first,  it  is  said,  a 
time  was  agreed  upon  for  the  fulfillment  of 
the  contract;  also  the  evidence  as  to  the  se- 
duction of  the  plaintiff.  We  have  examined 
this  evidence,  and  find  It  all  admissible  for 
the  purpose  of  establishing  the  disputed  con- 
tract, or  In  aggravation  of  the  damages  for 
the  alleged  breach  of  the  contract.  Johnson 
T.  Leggett,  supra;  Klopfer  v.  Bromme,  supra. 

It  Is  urged,  further,  that  the  court  erred  In 
refusing  to  Instruct  the  Jury  that  It  should 
disregard  the  evidence  of  the  seduction  of 
plaintiff  by  defendant  In  determining  whether 
or  not  a  contract  of  marriage  was  entered 
Into.  Some  limitation  upon  the  application  of 
this  evidence  might  well  have  been  given,  but 
the  Instruction  asked  was  properly  refused. 
True  It  Is,  as  contended,  that.  If  the  defend- 
ant promised  to  marry  plaintiff  In  considera- 
tion of  her  consent  to  sexual  Intercourse,  no 
action  could  be  maintained  for  damages  for 
the  breach  of  such  contract,  by  reason  of  the 
Immorality  and  Illegality  of  the  considera- 
tion. Saxon  y.  Wood  (Ind.  App.)  30  N.  E. 
797;  Hanks  v.  Naglee,  54  Cal.  51,  35  Am. 
Rep.  67;  Steinfeld  v.  Levy,  16  Abb.  Prac. 
(N.  &;  N.  T.)  26.  On  the  other  hand,  It  was 
contended  that  the  seduction  was  accomplish- 
ed In  consideration  of  the  promise  to  marry, 
and  the  barriers  of  modesty  and  virtue  were 
overcome,  long  after  the  contract  to  marry 
bad  been  made,  by  the  defendant  taking  ad- 
vantage of  the  plighted  love  and  confidence  of 
the  plaintiff.  The  jury  had  a  right  to  con- 
alder  this  evidence,  and.  If  they  believed  the 
latter  contention  to  be  true,  they  might  well 
give  It  weight  In  determining  the  amount  of 
damages  to  be  awarded.  They  might  also 
properly  consider,  if  they  believed  plaintiff's 
evidence,  the  years  of  courtship,  the  years  of 
renewed  promises  of  marriage,  and  all  other 
circumstances  which  they  found  placed  the 
plaintiff  In  a  worse  position,  or  debarred 
her  from  other  opportunities  of  marriage,  by 
reason  of  the  contract  with  the  defendant. 

The  Judgment  of  the  district  conrt  is  af- 
firmed.   All  the  Justices  concurring. 


STARK  rt  al.  v.  MORGAN  et  al. 
(Supreme   Court   of    ICansas.    April    7.    1906.) 

1.  PuBMc    Lands  —  Homestead    Entby  — 
Ambnation. 

A  mortgase  in  this  state,  being  merely  se- 
curity for  a  debt,  conveys  no  title,  and  is  not 
an  "alienation."  within  the  meaninR  of  section 
2291.  Reviried  Statutes  of  the  United  States  [U. 
S.  Comp.  SL  1901,  p.  1390.] 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  $  306.] 

2.  Same— MoBTGAGE. 

A  mortgape  upon  government  land,  made 
by  a  claimant  holding  under  the  homestead  act. 
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prior  to  final  proof,  for  the  purpose  of  pro- 
curing money  to  improve  tlie  land,  or  for  any 
purpose,  provided  it  is  not  intended  ttiereby  to 
transfer  tiie  title  in  evasion  of  tlie  statue,  is 
not  void,  nor  in  violation  of  the  homestead  laws. 
[Ed.  Note. — For  oases  in  )>oint,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  f  tMH',.] 

3,  Same— Homestead  Entry— KsTOPPEt, 

A  homestead  claimant,  who  executed  a 
mOTtKage  under  such  circumstances,  and  after- 
wards procures  the  title  to  the  land  from  the 
goveminent,  will  be  estopped  from  defeating, 
by  his  own  act,  the  enforcement  of  the  lien 
created  by  the  mortgage.  His  after-acquired 
title  inures  to  the  benefit  of  the  mortgagee. 

FEd.  Note. — Vot  cases  in  point,  sec  vol.  41. 
Cent  Dig.  Public  Lands,  f  30«.] 

4.  Same. 

The   doctrine  of  Brewster   v.   Madden,    l.'i 
Kan.  249,  and  such  portions  of  the  opinion  in 
Mellison  v.  Allen,  2  Pac.  97.  30  Kan.  382,  as 
follow  that  case,  disapproved. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Graham  Coun- 
ty; Chas.  W.  Smith,  Judge. 

Action  by  C.  M.  Stark  and  others  nguinst 
H.  M.  Morgan  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed and  remanded. 

R.  V.  Wilcox,  for  plaintiffs  In  error.  G.  W. 
Jones,  for  defendants  in  error. 

PORTER,  J.  This  action  was  brought  to 
foreclose  certain  mortgage  liens  ui)on  land, 
which,  at  the  time  the  liens  were  created, 
was  government  land  occupied  by  defendants 
under  a  lK>mestead  entry,  and  before  final 
proof  thereon.  Defendant  Morgan  and  bis 
wife  executed  two  written  agreements,  dated 
February  1,  1892,  and  November  28,  1892, 
resi)ectlvely,  which  were  prouiixes  to  pay  for 
certain  fruit  trees  to  Ite  planted  upon  the  land 
in  question,  and  were  in  effect  mortgages 
upon  the  land.  The  agreements  were  ae- 
kuowletlged  and  recorded.  The  answer  of  de- 
fendants raised  the  defense  as  follows: 
".4nd  for  a  sec-ond  defense  defendant  avers 
and  says  that  said  debt  is  not  a  Hen  upon 
the  southeast  quarter  of  se<-t!on  2,  township 
8  south,  range  2.~i  west,  Graham  county,  Kau- 
sas.  because  he  says  that  at  the  time  of  the 
exetrntlon  and  delivery  of  the  written  contract 
declared  ui>on  and  the  creating  of  the  debt 
the  title  of  said  land  was  in  the  United 
States  of  America,  defendant  having  made 
liomestead  entry  upon  It  and  was  occupying 
It  under  the  T'nlted  States  liomestead  law 
and  at  the  time  of  the  execution  and  delivery 
of  said  contract  and  the  creating  of  the  debt 
he  had  not  made  final  proof  under  the  T'nlted 
States  homestead  law  and  did  not  do  so  un- 
til on  or  about  September,  1804."  A  denuir- 
rer  to  this  defense  was  overruled,  a  trial  was 
had,  and  the  court  gave  Judgment  against 
defendants  for  $1,<5(10,  the  amount  of  the  In- 
debtedness, hut  denietl  the  Hen  and  ordered 
plaintiff's  mortgages  canceled.  Of  that  part 
of  the  Judgment  denying  plaintlfTs  lien,  and 
directing  the  cancellation  of  the  mortgages, 
plaiutitrs  In  error  complain. 


FVom  the  statement  It  appears  that  but  one 
question  is  raised :  Are  the  mortgages  valid 
Hens  upon  defendants'  laud?  The  provisions 
of  the  homestead  act  require  the  applicant 
at  the  time  the  original  entry  Is  made  to 
make  affidavit  "that  bis  entry  Is  made  for 
tlie  puriKise  of  actual  settlement  and  cultiva- 
tion, and  not  either  directly  or  indirec-tly 
for  the  use  or  benefit  of  any  other  iterson." 
Rev.  St.  V.  S.  S  2290  flT.  S.  Comp.  St.  1901,  p. 
13891-  On  final  proof  he  is  re«iuiretl  to  make 
aRldavit  "that  no  part  of  such  laud  lias  been 
alienated,  except  as  provided"  therein.  Sec- 
tion 2291  (U.  S.  Comp.  St  1901.  p.  13901. 
The  exception  mentioned  relates  to  transfers 
for  church,  cemetery,  school,  or  railroad  pur- 
Iioses.  Section  2296  [U.  S.  Comp.  St  11KH.  p. 
1398]  provides  that  no  lauds  acquired  imder 
the  homestead  act,  "shall  in  any  event  be- 
come liable  to  the  satisfaction  of  an.T  debt 
contracted  prior  to  the  issuing  of  the  patent 
therefor."  Defendants  in  error  rely  uiwm 
Brewster  v.  Madden,  15  Knn.  249,  and  Melli- 
son V.  Allen.  30  Kan.  382.  2  Pac.  97.  In  the 
former  case  the  question  considered  was 
whether  a  mortgage  given  by  a  pre-euiptor 
prior  to  the  entry  of  the  lands  was  void. 
The  pre-emption  act  of  September  4.  1.S41 
(5  Stnt.  4.53,  c.  IC),  required  the  claimant  pri- 
or to  his  entry  to  make  oath  that  "tie  has 
not  directly  or  indirectly  made  any  agreement 
or  contract,  in  any  way  or  maimer,  with  any 
person  or  iiersons  whatsoever,  by  wliii-li  the 
title  which  he  might  acquire  from  the  govern- 
ment of  the  United  States  should  Inure  in 
whole  or  in  part  to  the  benefit  of  any  |)er.«ou 
except  himself."  It  also  provided  that  "any 
grant  or  conveyance  which  he  may  have 
made,  except  In  the  hands  of  bona  fide  pur- 
chasers for  a  valuable  consideration,  shall 
be  null  and  void."  The  court,  speaking  by 
Mr.  Justice  Brewer,  construed  the  pre-emp- 
tion act  to  mean  that  Congress  intended  by 
this  section  tliat  wlien  title  passed  to  the 
pre-emptor  it  should  pass  perfect  and  unen- 
cuml)ered.  and  the  mortgage  was  held  to  be 
void.  This  Is  recognized  as  the  leading  case 
in  support  of  the  doctrine  announced.  We 
believe  it  has  never  been  followed,  except 
by  this  court  In  Mellison  v.  Allen,  supra. 
Brewster  v.  Madden  has  been  denie<l  and 
overruled  by  most  of  the  other  courts.  It 
relies  upon  the  case  of  McCue  v.  Smith.  A 
Minn.  2.->2  (Gil.  237),  80  Am.  Dec.  100.  which 
was  decided  in  1804.  and  expressly  overruled 
in  Jones  et  al.  v.  Tainter  et  al.,  15  Miuiu 
512  (Gil.  423).  decided  In  1870,  five  years 
before  Brewster  v.  Madden. 

In  overruling  McCue  v.  Smith,  the  Min- 
nesota court  say :  "It  Is  true,  that  In  M(<'ue 
V.  Smith,  9  Minn.  2.~)9  (Gil.  237),  8(>  Am.  Dec 
100,  and  In  Woodbury  v.  Doriuau,  15  Minn. 
aS8  (Gil.  272)  it  was  held  that  a  mortgage 
made  In  pursuance  of  an  agreement  such 
as  appears  in  this  case  was  void  in  the  hands 
of  the  original  mortgagee,  and  as  against  per- 
sons claiming  under  the  mortgagee,  not  being 
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bona  fide  purchasers,  and  unquestionably  the 
•court  below  was  justified  by  these  cases  iu 
liolding  the  mortgage  here  void  in  the  bands 
of  Tainter.  In  the  case  of  Woodbury  v.  Dor- 
man  (in  which  one  member  of  the  court  dis- 
sented i  an  application  was  made  immediately 
after  tlie  filing  of  the  opiuiou  for  a  reargu- 
ment  by  the  appellaut,  who  claimed  that  this 
court  had  fallen  into  error  in  holding  a  mort- 
gage, given  under  circumstances  similar  to 
those  presented  by  this  case,  void;  and  al- 
though a  reargumeut  was  denied  for  reasons 
l)eculiar  to  that  case,  the  majority  of  the 
court  in  denying  the  same  took  occasion  to 
-express  their  dissent  from  the  liolding  iu 
that  case,  and  to  announce  that  they  should 
feel  at  liberty  in  future  to  re-examine  the 
-question  there  determined.  The  majority  of 
the  court  think  that  the  question  ought  not  to 
be  passed  over  iu  the  case  at  bar,  regarding  it 
■as  one  which  affects  interests  of  too  much 
Importance  and  extedt,  to  permit  tliem  to 
sanction  by  silence,  or  acquiescence,  what 
they  deem  a  mistaken  view  of  the  law.  In 
McCue  V.  Smith,  which  was  followed  in 
Woodbury  v.  Dorman,  it  was  held  that  such 
mortgage  was  void  under  the  thirteenth  sec- 
tion of  the  pre-emption  act  of  September  4, 
1&«.  5  Stat.  4m,  c.  16.  •  •  •  In  the 
opinion  of  the  majority  of  this  court,  a  simple 
agreement  by  a  person  proposing  to  apply 
for  and  enter  laud  imder  the  act  of  Septem- 
ber 4.  1841.  to  execute  a  mortgage  to  secmre 
the  payment  of  money  furnished  him  with 
■which  to  pay  for  such  land,  is  not  such  an 
agreement  as  is  referred  to  in  the  provision 
just  quoted  from  the  pre-emption  act.  It  is 
not  an  agreement  by  which  the  title  to  be 
acquired,  that  is  to  say,  the  fee  should  Inure, 
In  whole,  or  in  part,  to  the  benefit  of  any  per- 
son other  than  the  pre-emptor;  on  the  con- 
trary, the  presumption  is  that  a  mortgagor 
Intends  to  pay  the  mortgage  debt  and  dis- 
charge his  land  from  the  encumbrance  of  the 
mortgage  debt,  so  that  his  title  shall  not 
innre  to  the  benefit  of  the  mortgagee. 
*  *  *  But  the  result  Is  not  important. 
The  question  Is,  was  there  any  contract  or 
agreement  by  which  the  pre-emptor  fl.xed 
this  result.  Did  the  pre-emptor  contract  or 
agree  that  the  title  to  be  acquired,  that  Is 
to  say.  that  fee  should  Inure  to  the  benefit  of 
another?  In  other  words,  did  the  pre-emptor 
contract,  or  agree  to  do  anything,  wliich. 
when  done,  would  pass  the  title,  in  whole 
or  in  part,  to  another,  so  that  the  pre-emption 
would,  as  to  such  whole,  or  part,  be  a  more 
<H)ndult  of  the  title?  We  are  clear  that  no 
»uch  contract  or  agreement  is  falrl.v  to  be 
Inferred  from  a  simple  agi-eeuient,  made  be- 
fore pre-emption,  to  secure  the  whole  or  a 
part  of  the  purelmse  money  by  a  mortgage 
u[)on  the  premises  to  l)e  pre-empted.  The 
mortgage  contemplated  by  such  contract,  or 
agreement,  is  but  a  seeurit.v  (as  this  court 
has  often  held)  and  its  execution  does  not 
have  the  effect  of  making  tlie  title  acquired 


by  the  pre-emptor,  to  wit,  the  fee,  Inure  in 
whole  or  in  part  to  the  benefit  of  another." 

The  only  other  case  cited  and  relied  upon 
in  Brewster  v.  Madden  is  Warren  v.  Van 
Brunt,  in  Wail.  (UC,  22  L.  Ed.  210.  There 
the  question  of  the  validity  of  a  mortgage 
was  not  in  any  way  involved.  The  contract 
held  illegal  was  one  by  which  the  pre-emptor 
contracted  before  final  proof  to  sell  au  in- 
terest in  the  laud,  which  was,  of  course,  in 
violation  of  the  spirit  and  letter  of  the  law. 
The  court  held  that  "an  entry  of  the  public 
land  b}'  one  person  in  trust  for  another  being 
forbidden  by  statute,  equity  will  uot,  on  a 
bill  to  enforce  such  a  trust,  decree  tliat  any 
entry  in  trust  was  made."  The  case  of 
Mellison  v.  Allen,  supra,  was  decided  in  188.1. 
The  opinion  iu  that  case  is  also  by  Mr. 
Justice  Brewer,  and  follows  and  approves 
Brewster  v.  Madden.  The  land  involved 
was  a  homestead,  and  the  court  refused  to 
decree  the  specific  performance  of  a  contract 
for  the  conveyance  of  an  undivided  interest 
in  the  land  made  before  final  proof.  The 
distinction  between  the  provisions  of  the 
homestead  act  and  those  respecting  pre- 
emption is  pointed  out,  but  the  decision  is 
placed  scjuarely  upon  the  policy  of  the 
government  expressed  in  the  requirement 
that  the  occupant  shall  make  oath  at  the 
time  of  final  proof  that  no  part  of  the  land 
had  been  alienated.  "It  is  true,"  the  court 
say,  "these  sections  contain  no  express  pro- 
hibition on  alienation,  and  no  declaration  of 
forfeiture  or  penalty  In  case  of  alienation; 
and  yet  the  homestead  right  cannot  be  per- 
fected. In  case  of  alienation,  without  perjury 
by  the  homesteader."  It  is  held  that  the 
contract  whether  absolutely  void,  or  not,  "is 
clearly  against  the  will  and  policy  of  the 
government,  and  so  necessarily  resting  upon 
I)erjury,  tlmt  a  court  of  e<iuity  will  have 
nothing  to  do  with  it."  McCue  v.  Smith  is 
cited  again  and  relied  on. 

The  Sui>reuie  Court  of  California  in  Orr  v. 
Stewart,  (57  Cal.  273,  7  Tac.  «i03,  had  the 
same  ciuestion  l»efore  it  in  a  case  involving 
l>oth  the  homestead  and  pre-emption  laws. 
Stewart  occupied  the  land  under  the  home- 
stead act  and  executed  a  mortgage  to  Orr 
for  money  to  pay  for  the  laud.  After  the 
foreclosure  and  sale  to  Orr,  and  after  Orr 
had  taken  ijosscssion  of  the  land  under  the 
sheriff's  deed,  Stewart  commuted  the  entr.v 
under  tlie  pre-emption  act,  and  received  a 
certificate  of  piu-ciiase.  Orr  brought  tlie 
action  1o  (julct  his  title  against  Stewart  The 
mortgage  was  lield  valid,  and  plaintiff's  title 
was  (juleleil  as  against  any  title  defendant 
had  ac<juired  sul)se<]uently  from  tiie  govern- 
ment. In  a  later  case,  decided  in  180.3 
(Stewart  v.  Towers,  08  Cal.  .'JU,  33  I'ac. 
4.S(>),  the  same  court  holds  that  a  mortgage 
executed  by  a  pre-emption  claimant  before 
final  proof  is  not  a  "grant  or  conveyance" 
■within  the  i)re-i'mption  statute  and  was 
therefore  valid.  It  was  held  that  the  mort- 
gagor was  estopped  from  defeating  by  his 
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own  act  the  lien  attempted  to  be  created, 
and  that  the  mortgage  was  not  void  under 
the  homestead  act,  "unless  It  Is  Intended  as 
a  mode  of  transferring  the  title  In  evasion  of 
the  statute."  The  authorities  are  reviewed, 
and  SlcCue  v.  Smith  referred  to  as  support- 
ing the  other  view;  and  It  Is  noted  that  the 
Minnesota  court  had  expressly  overruled  the 
latter  case  In  Jones  v.  Talater,  supra;  and 
Brewster  v.  Madden  Is  mentioned  as  in  Hue 
with  the  earlier  overruled  cases  In  Minnesota. 
When  Brewster  v.  Madden  was  decided 
it  was  In  accord  with  the  rulings  of  the  Com- 
missioner of  the  General  Land  Office  as  well 
as  those  of  the  Department  of  the  Interior; 
but  In  1S82  this  department  of  the  govern- 
ment faced  alx)ut,  and  Mr.  Teller,  Secretary 
of  the  Interior,  reviewed  the  former  deci- 
sions In  a  careful  opinion  and  showed  their 
unsoundness.  In  Larson  v.  WelsbecUcr,  1 
Land  Dec.  Dep.  Int.  409,  he  used  this 
language:  "I  am  aware  that  the  former  rul- 
ings of  your  office  and  of  this  department, 
following  the  precedent  of  an  early  decision, 
have  held  that  an  outstanding  mortgage 
given  by  a  pre-emptor  upon  the  lands  em- 
braced In  bis  filing  defeats  his  right  of  entry 
upon  the  ground  that  such  mortgage  Is  a 
contract  or  agreement  by  which  title  to  the 
lands  might  Inure  to  some  other  person  than 
himself.  A  careful  consideration  of  this 
section  leads  me  to  a  different  conclusion, 
and  to  the  opinion  that  unless  it  shall  appear 
under  the  rules  of  law  applicable  to  the  con- 
struction of  contracts  or  otherwise  that  the 
title  shall  Inure  to  another  person,  It  does 
not  debar  the  right  of  entry;  and  that  the 
mere  possibility  that  the  title  may  so  result, 
as  in  the  case  of  an  ordinary  mortgage,  la 
not  sufficient  to  forfeit  the  claim.  •  •  * 
The  statute  under  consideration  requires 
from  a  pre-emptor.  In  my  opinion.  In  order 
to  the  defeat  of  his  right  of  entry,  a  contract 
by  force  of  which  title  to  tlie  land  must  vest 
In  some  other  person  than  himself;  and  It 
must  appear  that  such  was  his  intention  at 
the  time  of  maliing  It.  If,  on  the  contrary, 
the  mortgage  was  a  mere  security  for  money 
loaned,  and  the  contract  does  not  necessarily 
divert  the  title  from  him.  It  was  not  a  con- 
tract or  agreement  within  the  meaning  of 
section  2202.  I  Rev.  St.  U.  S.  ]."  The  Secre- 
tary held  that  the  purpose  of  the  law  was  to 
prevent  speculative  entries.  The  effect  of 
this  decision  was  limited  to  the  case  under 
consideration  and  to  future  cases.  Since 
tliat  time  the  rulings  of  the  Department  have 
uniformly  held  that  a  mortgage  given  In 
good  faith,  executed  prior  to  final  i»roof.  In 
no  manner  violates  either  the  provisions  of 
the  pre-emption  or  homestead  laws.  This 
change  In  tlie  rulings  of  the  Interior  Depart- 
ment Is  referred  to  and  commented  on  by 
tlie  court  In  Wilcox  v.  John,  21  Colo.  307.  40 
Pac.  880,  52  Am.  St.  Rep.  240,  in  the  follow- 
ing language  (at  page  370  of  21Colo.,andi)age 
S«l  of  40  Pac.  |.".2  Am.  St.  Rep.  240|):  "The 
rule  theu  announced  has,  we  tliink,  been  uni- 


formly followed  by  the  Department  since. 
Tt  Is  founded  upon  sound  reasons,  and  In 
practice  It  has  not  Infrequently  been  of  l)ene- 
flt  to  settlers  In  negotiating  loans  to  carry 
them  over  periods  of  drouth,  or  of  business 
depression,  and  should  be  maintained  if  not 
inconsistent  with  the  terms  of  the  statute, 
as  It  Is  of  the  highest  importance  that  the 
decisions  of  the  courts  In  these  matters 
should  be  In  harmony  witJi  the  rulings  of  the 
I.«nd  Department.  The  rule  contended  for 
by  appellants,  whereby  a  mortg;age  Is  held  to 
be  Interdicted,  Is  founded  upon  a  somewhat 
forced  construction  of  the  words  'grant"  and 
'conveyance'  as  used  in  the  statute.  By  the 
later,  and  as  we  think,  the  better  considered 
cases.  It  is  held  that  neither  a  mortgage  nor 
a  deed  of  trust  Is  a  grant  or  a  conveyance 
within  the  prohibitory  clause  of  the  statute." 
In  this  case  the  Colorado  court  refers  to 
Brewster  v.  Madden  as  »ne  of  the  few  cases 
holding  to  the  contrary  view.  The  Supreme 
Court  of  Montana  in  a  well-considered  case 
has  held  that  a  mortgage  of  a  pre-emption 
prior  to  final  proof  Is  not  a  grant  or  convey- 
ance within  the  provisions  of  the  pre-emption 
act,  expressly  overruling  a  former  decision  of 
that  court  in  Bass  v.  Buker,  6  Mont.  442,  12 
Pac.  922.  In  tlie  later  case  (Norrls  v.  Ueald, 
12  Mont.  282,  29  Pac.  1121,  33  Am.  St.  Rep. 
581)  the  two  lines  of  cases  are  exhaustively 
reviewed,  and  the  change  In  the  rulings  of 
the  Interior  Department  since  Brewster  v. 
Madden  Is  noted,  end  the  reasoning  of  Sec- 
retary Teller  in  Larson  v.  Weisbecker,  supra, 
approved.  It  Is  held,  however,  that  "The 
purpose  for  which  a  sum  of  money  may  be 
borrowed  becomes  material  to  show  that  the 
mortgagor  Is  acting  in  good  faith,  and  not 
In  collusion  with  the  mortgagee  to  convey 
the  title,  and  evade  the  provisions  of  the 
law."  The  case  of  Stark  et  al,  v.  Duvall  et 
al.,  7  Okl.  213,  54  Pac.  453,  Is  squarely  in 
point.  Plaintiffs  In  error  in  the  case  at  bar 
are  the  same  persons,  the  Hen  being  for  fruit 
trees  and  created  In  the  same  way.  The 
land  there  was  a  homestead  entry.  The 
opinion  reviews  the  changes  In  the  rulings 
of  the  Interior  Department,  and  refers  to 
Brewster  v.  Madden  and  the  other  cases- 
from  this  court,  but  refuses  to  follow  them, 
preferring  to  adopt  the  reasoning  of  the  later 
cases  as  In  accordance  with  the  rulings  of 
the  General  Land  Department  of  the  govern- 
ment. See.  al.-'O,  the  following  cases:  Spies;*. 
V.  Neuberg  and  Wife,  71  Wis.  279.  37  N.  W. 
417,  a  Am.  St.  Rep.  211;  Lang  v.  Morey,  40 
Minn.  3W,  42  N.  W.  88.  12  Am.  St.  Rep.  748; 
Fuller  &  Co.  v.  Hunt,  48  Iowa,  163;  Howard 
V.  Reckling,  31  Ore.  101,  49  Pac.  961;  Dicker- 
son  V.  Bridges,  147  Mo.  23o,  48  S.  W.  825; 
Weber  v.  Laldler,  20  Wash.  144,  66  Pac. 
400,  90  Am.  St.  Rep.  726:  Orr  v.  Ulyatt,  23 
Nev.  134,  43  Pac.  916;  Mudgett  v.  Railroad 
Co.  fl)y  Secretary  Vilas)  8  Land  Dec.  Dep. 
Int.  243,  247;  26  A.  &  E.  Enc.  Law,  411  and 
412. 
A  mortgage  in  this  state  is  not  an  aliena- 
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tlon,  but  a  mere  security  for  debt.  It  creates 
a  lien,  but  rests  no  title.  Cblck  et  al.  r.  Wil- 
letts,  2  Kan.  384;  Kirkwood  r.  Koester,  11 
Kan.  471;  Hunt  t.  Bowman,  62  Kan.  448. 
63  Pac.  747;  Starr  v.  Flynn,  62  Kan.  845, 
62  Pao.  6.59.  It  tbus  appears  that  Brewster 
T.  Madden  stands  opposed  to  tbe  current  of 
recent  authorities.  When  It  was  decided, 
the  priucipal  case  upon  which  It  relied  had 
been  dl8CTe<lited  and  was  no  longer  authority 
in  the  Minnesota  coiu't.  It  Is  Itself  no  longer 
iu  harmony  with  the  policy  of  the  depart- 
ment of  the  government  which  has  to  do  with 
liublle  lands.  When  it  was  decided  It  accord- 
ed with  the  rulings  of  the  Interior  Depart- 
ment ;  and  It  may  be  noted  that  when  it  was 
followed  in  Mellison  t.  Allen  it  was  expressly 
state*!  that  the  contract  declared  to  be  TOld 
was  against  "the  will  and  i)olic.v  of  the  gov- 
ernment." This  was  true  imtil  the  decision 
by  Secretary  Teller  iu  Larson  v.  Weishet-ker, 
and  It  is  apparent  that  the  court's  attention 
was  not  directed  to  the  then  recent  change 
In  the  rulings  of  the  department  which  had 
occurred  the  previous  year.  In  the  case  at 
1>ar  the  land  was  held  under  the  homestead 
law,  and  something  might  be  argued  In  favor 
of  upholding  these  mortgage  liens  upon  the 
theory  tliat  the  restrictions  In  the  provisions 
of  the  homestead  law  are  less  stringent  than 
those  in  the  pre-emption  act.  However,  the 
courts  as  well  as  the  Interior  Department 
have  recognized  no  distinction  between  mort- 
gages executed  uiK>n  land  held  imder  the  pre- 
emption law,  when  that  law  was  In  force, 
and  those  held  nnder  the  homestead  law. 
The  purpose  of  tlie  requirements  in  both  Is 
held  to  be  to  prevent  speculative  entries,  and 
the  right  of  the  claimant  to  execute  a  valid 
mortgage  upon  the  land  for  any  legitimate 
purpose  is  no  longer  doubted.  There  is  mnch 
force  In  the  suggestion  that  In  cases  of  this 
kind  the  court  should  hold  in  harmony  with 
the  policy  and  will  of  the  government  as  an- 
nounced In  the  rulings  of  the  Land  Depart- 
ment ;  and  in  view  of  all  that  has  bepn  said, 
■we  are  constrained  to  hold  that  the  doctrine 
aunoimced  in  Brewster  v.  Madden,  and  fol- 
lowed In  Mellison  v.  Allen,  should  be  dis- 
approved. To  do  so  requires  little  or  no 
dlsturbanc-e  of  any  vested  rights  or  rule  of 
property. 

It  Is  contended  that  under  section  2296  Rev. 
St.  r.  S.  [U.  S.  Comp.  St.  1901,  p.  1308], 
supra,  which  provides  thajt  no  land  acquired 
under  the  provisions  of  the  act  shall  be  liable 
for  any  debt  contracted  prior  to  the  Issuance 
of  the  patent  will  prevent  the  Hen  of  the 
mortgages  from  attaching.  This  contention 
has  been  de<"ided  squarely  agahist  defendants 
in  error  In  Watson  v.  Voorhces,  14  Kan.  .328, 
where  It  was  held  that  Congress  did  not  In- 
tend by  this  act  to  place  any  restriction  on 
the  right  of  the  owner  to  voluntarily  encum- 
i)er  tbe  land.  It  Is  there  said:  "The  limita- 
tion was  on  tbe  creditor,  and  not  upon  the 
debtor."  See,  also,  Weber  v.  Laidler,  supra. 
Since  it  appears,  therefore,  that  the  mort- 


gages in  no  wise  conflict  with  the  provisions 
of  the  statute  in  relation  to  homestead  en- 
tries, and  that  in  this  state  they  do  not  con- 
stitute an  "alienation"  and  can.  In  no  sense, 
stand  In  the  way  of  the  claimant's  honest 
oath  on  final  proof,  they  are  clearly  valid 
liens.  If,  however,  it  should  be  made  to  ai>- 
pear  that  a  mortgage  given  under  such  cir- 
cumstances was  intended  as  a  means  of 
transferring  the  title  in  evasion  of  the  pro- 
visions of  the  homestead  act.  It  would  be 
void;  made  In  good  faith  for  any  other  pur- 
pose. It  Is  valid.  The  principles  of  after-ac- 
quired title  and  equitable  estoppel  apply 
with  full  force.  Defendants  in  error  at  the 
time  the  liens  were  created  had  no  title ;  but 
it  is  well  settled  that  In  such  a  case,  the  title, 
being  aciulred  after  the  mortgage,  inures  to 
the  b«.  t  of  the  mortgagee.  Watkins  v. 
Ilouck.  4-i  Kan.  502,  24  Pac.  301;  Orr  v. 
Stewart,  supra ;  Spiess  v.  Neuberg  and  Wife, 
supra;  Bauch  v.  Dech,  116  Pa.  St  liil,  9 
Atl.  180,  2  Am.  St.  598  and  note ;  2  Herman 
on  Estoppel  and  Res  Judicata,  895.  We  hold, 
therefore,  that  the  mortgages  were  valid  liens 
uiwn  tlie  land  In  question,  and  not  in  viola- 
tion of  the  provisions  of  the  homestead  laws ; 
that  defendants  in  error  are  estopped  from 
defeating  the  lien  attempted  to  be  created 
l)y  them ;  and  that  their  aftor-acqulred  title 
inured  to  the  benefit  of  the  mortgagee. 

The  cause  will  be  reversed,  and  remanded 
for  further  proceedings  In  accordance  with 
these  views.    All  the  Justices  c-oucurrlng. 


BRIGOS  r.  VOSS  et  al. 

(Supreme  Court  of  Kansas.  April  7,  1906.) 
JuDOKS— Db  Facto  Jubge— Vai-idity  of  Acts. 
One  who  claims  to  act  as  judge  pro  tem. 
of  a  citv  (iourt  by  virtue  of  an  apiJointment 
filed  in  n  piMic  oflice.  wiio  is  recognizpri  by  the 
clerk  and  marslial  of  the  court,  and  by  litiffflnts, 
attorney,  and  otliers  as  judge  pro  tem.,  is  a 
de  facto  officer,  and  his  acts  and  judgments 
rendered  by  him  while  so  acting  cannot  be  at- 
tacked in  a  collateral  proceeding. 

[Rd.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Judges.  {«  11,  12.) 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Thos.  C.  Wilson,  Judge. 

Action  by  Clarence  Briggs  against  Thomas 
Voss  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Afflrmed. 

I.  P.  Canipliell  &  Son.  for  plaintiff  In 
error.  Blake  &  Ayers,  for  defendnnts  in 
error. 

PORTER,  J.  Plnlntiff  In  error  brought 
this  action  to  enjoin  an  execution  Issued  upon 
a  judgment  recovered  in  the  city  court  of 
Wichita.  From  a  judgment  of  the  district 
court  dissolving  the  temporary  injunction,  he 
brings  the  case  here  for  review. 

The  execution  sought  to  be  enjoined  was 
issued  upon  a  judgment  against  Briggs  In  an 
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action  of  forcible  entry  and  detainer,  render- 
ed by  James  A.  Conly  as  Judge  pro  tem.  of 
the  city  court  of  Wichita,  and  It  Is  claimed 
that  he  was  neither  a  Judge  de  Jure  or  de 
facto,  and  that  the  Judgment  for  that  reason 
was  void.  George  H.  Alexander  was  the 
regular  Judge,  and  Conly  claimed  to  be  act- 
ing by  virtue  of  an  appointment  made  by 
him.  The  statute  creating  the  city  court  of 
Wichita  (Laws  1899,  p.  2«0,  c.  130)  provides: 
"Sec.  13.  In  case  of  the  absence,  sicicness  or 
disability  of  the  Judge  of  said  court,  such 
Judge  may  appoint  a  Judge  pro  tem.  of  said 
court,  who  shall  bold  court  for  him  and  hear 
and  determine  any  matter  pending  therein  to 
the  same  extent  that  such  absent  or  disabled 
Judge  might  do  if  personally  present,  and 
such  Judge  pro  tem,  shall  fill  sucli  position 
until  the  Judge  of  said  court  can  be  personally 
present."  On  account  of  failing  health  Judge 
Alexander  left  the  city  of  Wichita  Ueoember 
7,  1904,  and  went  to  Arizona.  February  23, 
1905,  he  returned,  but  was  never  able  after 
that  to  resume  his  official  duties,  and  remain- 
ed at  his  home  until  his  death.  On  Decenibei 
(Jth,  the  day  previous  to  his  departure  for 
Arizona,  Judge  Alexander  appointed  A.  S. 
Houck  as  Judge  pro  tem.  under  the  provisions 
of  section  13  (page  2C9)  referred  to,  and  at 
the  suggestion  of  Mr.  Houcic  that  occasions 
might  arise  when  Mr.  Houck  would  be  absent 
or  disqualified  from  acting,  Judge  Alexander 
signed  30  blank  appointments,  leaving  the 
name  of  the  Judge  pro  tem.  to  be  written  in 
as  occasion  might  require,  and  ImudtHl  these 
to  Mr.  Houck.  For  a  time  Judge  Houck  act- 
ed as  Judge  pro  tem.,  and  when  be  was  unable 
to  act,  he  handed  one  of  these  blank  api>oint 
uients  to  James  A.  Conly,  who  filled  in  bis 
name,  took  the  oath  of  office,  and  acte<l  aa 
Judge  pro  tem.  On  March  C.  lOOT..  after  the 
return  of  Judge  Alexander.  Houck  banded  one 
of  these  blank  appointments  to  Conly,  and  tho 
latter  wrote  his  name  in  the  blank  spar«.  and 
qualified  by  taking  the  oath  of  office  before 
the  clerk  of  the  distrU-t  court,  as  provided  by 
section  1.J,  c.  l.W,  p.  2(B).  Ijiws  1899.  His  oath 
of  office  aa  such  Judge  was  on  file  with  the 
clerk  of  the  district  court,  and  he  continued 
to  dlsdiarge  the  duties  of  the  office  under 
this  apiwlntment  from  March  (ith  until  after 
the  trial  of  the  forcible  entry  and  detainer 
suit,  which  occurred  March  10.  190r>.  He  was 
recognized  as  Judge  i)ro  tem.  of  the  court  by 
the  officers  of  the  city  court,  tlie  clerk  and 
marshal  and  by  litigants  and  attorneys.  The 
parties  In  the  forcible  entry  and  detainer 
case  appeared  before  him.  the  case  was  tried. 
Judgment  rendered,  and  an  apjieal  taken  by 
plaintiff  In  error  to  the  district  court.  The 
appeal  was  afterwards  dismissed,  and  this  ac- 
tion bronglit  to  enjoin  tlie  execution. 

The  one  question  here  is  whetlier  .Tames  A. 
Conly  was  a  de  facto  Judge  pro  tem.  at  the 
time  the  Judgment  was  rendered.  He  was 
exercising  the  duties  of  tlie  office,  claiming 
therlglitnnd  authority  to  do  so  by  an  appoint- 
ment regular  on  its  face.    So  far  as  the  inib- 


lie  knew,  this  appointment  was  In  all  re- 
spec-ts  regular.  There  was  the  situation  con- 
templated by  the  statute;  the  regular  Judge 
was  sick  and  disabled  from  acting;  he  was 
present  in  the  city  with  authority  to  apiioint; 
and  there  was  on  file  in  the  office  of  the 
clerk  of  the  court  what  purjwrted  to  be  his 
written  appointment  of  Conly,  with  the  hit- 
ter's oath  of  office.  The  offlcei-s  of  the  i-ourt 
recognized  Conly  as  Judge  pro  tem.  and  issuoo 
and  served  pro<'ess  in  his  name;  the  litieants 
and  attorneys  rei-ognized  him  as  such  ju<lac 
pro  tem.  These  fa<'ts  bring  the  case  s<iuarely 
Avlthln  the  rule  laid  down  by  tills  court  in 
numerous  cases.  Chief  Justice  Butler's  def 
inltlon  of  a  de  facto  officer  In  State  v.  <":ir- 
roll,  38  Conn.  449,  9  Am.  Rep.  40!».  Is  follow- 
ed in  Railway  Co.  v.  Preston,  C3  Kan.  S19. 
823,  CC  Pac.  1050.  The  third  subdivision  of 
this  well-recognized  definition  applies  to  this 
case,  where  the  duties  of  the  office  have 
been  exercised.  "Under  color  of  a  known 
election  or  appointment  void  because  the  of- 
ficer was  not  eligible,  or  because  there  was  a 
want  of  power  in  the  electing  or  appointln;; 
body,  or  by  rea.son  of  some  defect  or  irregu- 
larity in  its  exercise.  su(-h  ineligibility,  want 
of  power  or  defec-t  being  unknown  to  the 
public."  See,  also,  Ritchie  v.  Mulvane.  ;M> 
Kan.  241.  17  Pac.  8.30. 

While  this  is  a  direct  attack  ui)on  the  Judg- 
ment, it  is  a  collateral  attack  upon  the  acts  of 
the  officer.  It  Is  said  In  State  v.  Williams,  <;i 
Kan.  739,  741,  00  Pac.  1O50.  "The  arts  of  a 
de  facto  Judge  cannot  be  collaterally  attacked, 
and  tills  right  to  the  office  is  not  oiien  to 
question  except  in  a  dlre<"t  proceeding  brought 
by  the  state ;  and  this  is  true  in  a  c.ise  wliere 
the  officer  Is  incapable  of  holding  the  office." 
The  principles  which  control  these  decisions 
are  firmly  established;  they  may  be  said  to 
He  close  to  the  foundations  of  law  and  order 
and  the  stability  of  government.  It  is  clear 
thot  James  A.  Conly  was  the  de  facto  Judge 
pro  ten),  of  the  city  court  when  the  Judgment 
was  rendered,  and  it  follows  that  ills  acts  as 
such  Judge  cannot  be  attacked  In  this  col- 
lateral proceeding,  and  that  the  temporary 
injunction  was  properly  dissolved. 

The  judgment  will  be  affirmed.  All  the 
Justlc-es  concurring. 


PHARES   T.    GLEASON,    County   Treasurer. 

(Supreme  Court  of  Kansas.    May  12,  190C.) 
Public  LxNns— PtrRonASE  of  Scnooi.  Lanos 

FROM  StATK— PORKKITUBE. 

To  effect  a  forfeiture  of  a  purchase  ot  school 
land  strict  compliance  with  the  roqiiirempiits  of 
the  statute  is  nwessary.  Where  the  return  of 
the  sheriff  upon  a  notice  of  default  in  payment 
fails  to  show  that  it  was  sen-ed  upon  "all  per- 
sons in  possession  of  the  lands,"  such  service 
is  fatally  defoi-tive,  and  a  forfeiture  cannot  bo 
predicated  thereon. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Trego  County; 
J.  II.  Iteeder,  Judge. 
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Application  by  Willtam  Phares  for  writ  of 
mandamus  to  L.  C.  Gl^ason,  county  treasur- 
er. From  an  order  denying  the  •writ,  plaintiff 
brings  error.    Reversed. 

Herman  liOng,  for  plaintiff  in  error.  W. 
T,.  Sanra,  for  defendant  in  error. 

GRAVES,  J.  This  was  an  application  to 
the  district  court  of  Trego  county  for  a  writ 
of  mandamus  to  compel  the  treasurer  of  that 
county  to  accept  the  tender  of  past  due  pur- 
chase money  on  school  lands  In  that  county, 
made  by  the  plaintiffs  herein.  The  court 
granted  an  altematlTC  writ,  but,  after  a  trial, 
«et  it  aside  and  refused  any  relief.  The 
plaintiffs  excepted  and  bring  the  case  here 
for  review. 

The  facts  briefly  stated  are  that  Isaac  Bow- 
era  purchased  the  land  and  assigned  his  cer- 
tificate to  S.  S.  Phares  who  put  Martin  J. 
Phares  in  possession  as  tenant,  and  removed 
to  Texas  with  his  family  where  he  died. 
Default  In  the  payment  of  principal  and  in- 
terest occurred  and  the  then  county  clerk,  J. 
W.  Phares,  with  knowledge  that  S.  S.  I'hares 
was  dead,  Issued  a  notice  of  forfeiture  direct- 
ed to  him,  and  delivered  the  same  to  the 
sheriff,  for  seniee,  the  sheriff  made  return 
thereof  as  follows:  "Received  this  notice 
this  19th  day  of  March,  1904,  and  served  the 
same  by  delivering  a  true  copy  of  within 
notice  to  Martin  J.  Phares,  who  is  in  the 
possession  of  said  land,  and  by  posting  a  true 
copy  of  said  notice  in  a  conspicuous  place  in 
the  office  of  the  county  clerk  of  Trego  county, 
Kansas,  this  26th  day  of  March,  1904,  as  the 
witbln-named  S.  S.  Phares  cannot  be  found 
In  my  county;  and  made  return  of  this  notice 
to  the  county  clerk  of  the  county  and  state 
aforesaid  this  26th  day  of  March,  1904.  T.  D. 
Hinshaw,  Sheriff."  The  plaintiffs  are  the 
heirs  of  S.  S.  Phares,  and,  as  soon  as  they 
heard  of  the  forfeiture  proceedings,  they 
tendered  the  amount  then  due  on  the  land, 
which  was  refused.  The  plaintiffs  had  and 
Btill  have  the  right  to  pay  up  all  principal 
and  interest  on  the  certificate  which  may  be 
due,  and  thereby  reinstate  the  contract  of 
purchase,  unless  barred  by  these  forfeiture 
proceedings. 

It  is  claimed  that  service  of  the  notice  was 
Insufficient,  and  the  attempted  forfeiture 
therefore  void.  The  forfeiture  proceedings 
are  provided  In  section  0336,  Gen.  St.  1901, 
which  directs  how  notices  of  forfeiture  shall 
be  served,  using  the  following  language: 
"The  notice  al>ove  provided  for  [which  is 
the  notice  of  forfeiture]  shall  be  served  by 
the  sheriff  of  the  county  b.v  delivering  a  copy 
thereof  to  such  purchaser,  if  found  In  the 
county:  Also  to  all  persons  In  possession  of 
said  lands,  and  If  such  purchaser  cannot  be 
found,  and  no  person  Is  in  possession  of  said 
land,  then  by  posting  the  same  up  in  a  con- 
»<picnou8  place  In  theofficeof  thecounty  clerk." 
Statutory  forfeiture  proceedings  must  be 
strictly  followed.     Knott  v.  Tude,  58  Kan. 


94,  48  Pac.  561;  Furniture  Co.  v.  Spencer. 
59  Kan.  168,  52  Pac.  425;  True  v.  Brandt. 
(Kan.)  83  Pac.  826.  In  tills  case  the  return 
of  the  sheriff  does  not  show  that  he  served 
said  notice  upon  all  persons  in  iwssessiou  of 
the  land,  as  re«iulred  by  tlie  statute.  This 
omission  is  fatal  to  the  notice.  No  forfeiture 
was  effected.  This  attempt  to  forfeit  the 
rights  of  the  plaintiff  had  no  more  effect  than 
if  it  had  not  occurred. 

The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  issue  a  peremptory 
writ,  requiring  the  county  clerk  to  accept  the 
offer  of  the  plaintiffs  and  to  make  such  fur- 
ther orders  in  tlie  case  as  may  be  necessary 
and  proper  to  carry  out  the  views  expressed 
In  this  opinion.    All  the  Justices  concurring. 


SPENCER  V.  SMITH,  County  Treasurer. 
(Supreme  Court  of  Kansas.    June  9,  1906.) 

1.  Public  Lands  —  ScirooL  I^nd  —  Sale— 
Failueb  to  Pat  Inteeest  and  Taxes- 
Tender. 

A  purcliBSer  of  sciiool  land,  wlio  has  failed 
to  pay  interest  and  taxes  when  due,  but  whose 
rights  as  a  purchaser  liave  not  been  forfeited, 
is  entitled  to  the  remedy  of  mandamus  to  com- 
pel the  county  treasurer  to  accept  a  tender  of 
money  to  meet  delinquencies  of  interest  and 
taxes. 

2.  Same  — Certuficate  ok  Sale  — Rights  of 
Purchaser. 

The  equitable  interest  in  school  land  ac- 
quired by  a  purchaser  under  a  certificate  of 
sale  is  not  lost  by  mere  abandonment. 

3.  Same— PoRFEiTCRB  of  Rights. 

A  forfeiture  of  the  rights  of  a  purchaser  of 
school  land  is  based  on  the  written  notice  of 
default  issued  by  the  county  clerk  and  the 
return  of  the  sheriff  showing  the  time  and  man- 
ner of  service  on  file  in  the  eountv  clerk's 
office,  and  where  these  fail  to  show  IpRal  notice 
to  the  purchaser  there  is  no  forfeiture,  and  in 
a  proceeding  to  compel  the  treasurer  to  ac- 
cept the  money  tendered  by  a  purchaser  to  pav 
deimquent  Interest  and  taxes,  oral  proof  offered 
to  show  that  the  notice  was  sufficient  in  fact, 
or  to  amend  the  return  of  service,  is  not  ad- 
missible. 

4.  Same— Cnoroanized  County. 

It  was  competent  for  the  officers  of  Trego 
county  on  February  4.  1886,  to  sell  school  land 
situate  in  the  unorganized  county  of  Gove 
wiiich  was  then  attached  to  Trego  county  for 
judicial  purposes. 
(Syllabus  by  the  Court.) 

Mandamus  proceeding  by  George  K.  Spen- 
cer against  J.  E.  Smith,  as  count}-  treasurer 
of  Gove  county.    Peremptory  writ  allowed. 

L.  C.  True,  for  plaintiff.  A.  D.  Gilkeson, 
E.  P.  Hotchkiss,  and  Lee  Monroe,  for  de- 
fendant. 

JOHNSTON,  C.  J.  On  February  4,  1880, 
while  Gove  county  was  unorganized  and  at- 
tached to  Trego  county  for  judicial  puriwses, 
the  officers  of  Trego  county  sold  to  George  K. 
Spencer  a  half-section  of  school  land  at  |? 
per  acre.  He  paid  one-tenth  of  the  purchase 
price  in  cash  and  continued  to  pay  the  ac- 
cruing Interest  on  the  balance  until  Febru- 
ary, 1897,  when  he  made  default.    Xo  other 
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payment  was  made  by  him,  nor  was  there  any 
offer  of  payment,  either  of  Interest  or  taxes 
nntll  Septenj;»er,  1905,  when  he  proposed  to 
pay  the  Interest  and  taxes  then  due,  but  the 
county  treasurer  to  whom  tender  was  made 
declined  to  Inform  him  of  the  amount  due  ac- 
cording to  the  records,  or  to  receive  payment, 
upon  the  ground  that  Spencer's  contract 
rights  had  been  forfeited  and  the  land  sold 
to  another.  It  appears  that  In  3898  an  at- 
tempt was  made  to  forfeit  the  contract  rights 
of  Spencer.  Two  notices  of  forfeiture,  one 
for  each  of  the  quarter  sections  of  land  pur- 
chased by  Spencer,  were  issued  by  tbe  county 
clerk  of  Gove  county,  and  placed  in  tbe  bands 
of  the  sheriff  for  serrice.  Within  15  days 
afterward  that  officer  returned  each  notice 
with  an  Indorsement:  "Received  this  no- 
tice this  8th  day  of  January,  18.08,  and  served 
tbe  same  by  posting  a  certified  copy  in  the 
county  clerk's  office,  as  the  withln-named 
George  K.  Spencer  cannot  be  found  in  the 
county.  January  13,  1808.  W.  B.  Terrlll, 
Sheriff."  An  item  of  fees  Is  appended  to 
each.  Tbe  notices  and  returns  were  filed  In 
tbe  county  clerk's  office,  and,  in  pursuance  of 
these,  tbe  land  was  sold  to  a  third  party,  who 
purchased  with  such  notice  and  knowledge  of 
Spencer's  rights  as  the  public  records  im- 
parted. Later  an  assignment  of  the  pur- 
chaser's rights  was  made  to  Arthur  Stana- 
bury,  who  has  since  paid  tbe  balance  of  tbe 
purchase  price,  and  has  received  a  patent 
from  the  state.  This  proceeding  is  brougtrt 
by  Spencer  to  compel  the  county  treasurer  of 
Gove  county  to  receive  payment  of  the  de- 
faulted interest  and  taxes,  upon  the  theory 
that  tbe  proceedings  to  forfeit  bis  rights  in 
tbe  land  were  ineffectual  and  void. 

It  is  first  contended  that  mandamus  will 
not  lie  in  this  case,  and  that  if  the  plaintiff 
has  any  remedy  It  is  an  equitable  one  against 
Stansbuiy  who  holds  under  the  second  sale. 
If  there  has  been  no  forfeiture  of  plaintiff's 
rights,  it  was  the  official  duty  of  the  county 
treasurer  to  accept  the  money  tendered  by 
plaintiff,  and  the  performance  of  that  duty 
may  be  compelled  by  mandamus.  A  pur- 
chaser In  default  is  entitled  to  relieve  himself 
from  the  default  by  making  payment  and  per- 
fecting his  title  to  the  land  purcliased.  Pay- 
ments can  only  be  made  to  the  county  treas- 
urer, and  the  plaintiff  is  not  in  a  position  to 
protect  his  rights  nor  to  contest  with  others 
Tiniess  the  tendered  payment  is  received.  He 
has  no  other  adequate  remedy  as  against  the 
treasurer,  and  a  remedy  which  will  defeat  the 
right  to  mandamus  must  be  against  the  re- 
spondent, and  not  against  some  third  party. 
Williams  v.  Clayton,  6  Utah,  8C,  21  Pac.  308 ; 
Palmer  v.  Stacy,  44  Iowa,  340;  19  A.  &  E. 
Bncycl.  of  L.  740.  The  fact  that  there  was 
another  claimant  for  tbe  land  is  no  reason 
why  the  county  treasurer  should  have  refused 
to  accept  payment  Instead  of  undertaking  to 
decide  between  the  rights  of  the  contending 
parties.  The  only  duty  of  the  county  treas- 
atttt  In  the  matter  was  to  accept  payment 


from  Spencer,  and  give  Mm  a  receipt  for  t'ae 
amounts  paid.    Wilkle  v.  Howe,  27  Kan,  518; 
Scott  v.  Schwab,  70  Kan.  300,  78  Pac.  443. 
It  is  further  contended  tbat  the  action  can- 
not   be   maintained    because    the    plaintiff's 
rights  have  been  lost  by  abandonment     Even 
If  it  were  conceded  that  an  Interest  in  real 
estate  could   be   divested   by   abandonment, 
there  Is  no  room  for  that  contention.    Tbe 
general  rule  is  that  a  title  to  land  cannot  be 
80  lost    Barrett  v.  Coal  Co.,  70  Kan.  640,  79 
Pac.  150.    Whatever  tbe  general  rule  may  l>e 
as  to  the  loss  of  an  equitable  Interest  nnder  a 
contract  of  purchase  by   abandonmoit  tbe 
policy  of  tbe  state  In  respect  to  tbe  disposi- 
tion of  school  land  Is  against  that  theory. 
The  statute  which  expresses  the  state's  policy 
provides  that  a  purchaser  of  school  land  who 
is  in  default  may  pay  tbe  delinquent  Interest 
and  taxes,  and  this  without  limitation  as  to 
the  time  of  default  or  tbe  circumstance  of 
possession.    Laws  1903,  p.  723,  c.  477.    The 
privilege  accorded  by  statute  cannot  be  de- 
nied by  tbe  county  treasurer,  and  the  right 
of  redemption  remains  In  the  purchaser  until 
his  rights  are  forfeited  as  tbe  statute  pro- 
vides.   Even  after  the  notice  of  forfeiture  la 
given  the  purchaser  still  has  60  days  with- 
in which  to  make  payment  of  the  delinquency, 
and  may  thus  prevent  a  forfeiture.    Gen.  St 
1001, 1  C336.    Was  there  a  forfeiture  of  plain- 
tifTs  rights?    That  must  be  determined  from 
the  notice  Issued  and  tbe  return  of  service. 
The  returns  show  fatal  defects.    No  personal 
service  was  made,  and  tbe  essentials  to  a  con- 
structive service  do  not  legally  appear.    No- 
tice can  only  be  given  by  posting  where  the 
purchaser  cannot  be  found  and  no  one  Is  in 
possession  of  tbe  land.    Tbe  returns  of  the 
sheriff  show  that  Spencer  could  not  be  found 
In  the  county ;  but  they  do  not  show  that  no 
one  was  in  possession  of  the  land.    The  re- 
turns further  fall  to  show  that  the  notices 
put  up  in  the  county  clerk's  office  were  posted 
in  a  conspic^ious  place.    Tbe  failure  to  ob- 
serve these  requirements  defeats  the  attempt- 
ed forfeiture.     Knott  t.  Tade,  68  Kan.  &t, 
48  Pac.  501;  Furniture  Co.  v.  Spencer,  69 
Kan.  108,  62  Pac.  423 ;  True  v.  Brandt  (Kan.) 
83    Pac.    826:    Phares    v.    Gleason    (Kan.) 
85  Pac  672.    To  avoid  the  effect  of  these 
omissions  tbe  respondent  proposes  to  show 
that    no    one    was    in    possession    of    the 
land,  and  also  that  the  notices  were  posted 
in  a  conspicuous  place  In  the  county  clerk's 
office.    The  testimony  Is  not  admissible.    Tbe 
basis  of  a  forfeiture  Is  the  notice  and  return 
of  service.     It  rests  upon  written  evidence 
of  official  action,  and  is  not  left  to  the  nn- 
ccrtain  recollection  of  officers  who  may  be 
asked  eight  years  afterward  what  steps  to- 
ward a  forfeiture  were  in  fact  taken.    As  was 
said   in   Knott  v.  Tade,   supra,   Jurisdiction 
must  affirmatively  appear,  and   "the  notice 
and   return  are  Jurisdictional."     These  arw 
to  be  found  In  the  county  clerk's  office,  and 
to  them  any  Interested  party  may  look  to  de- 
termine the  status  of  tbe  land.    An  examt- 
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nation  of  the  notices  tssned  In  tbls  case,  and 
tbe  returns  of  service  made  thereon,  wonld 
hare  disclosed  to  the  purchaser  as  well  as 
to  the  officers  or  a  proposed  purchaser,  that 
the  proceedings  were  Invalid.  The  Jurisdic- 
tion cannot  be  supplied  by  oral  proof  or  an 
attempt  In  this  proceeding  to  amend  the  re- 
turns made  In  the  forfeiture  proceedings. 

There  Is  a  final  contention  that  the  sale 
to  plaintiff  in  1SS6  was  Invalid,  for  the  rea- 
son that  the  land  was  situated  in  Gove,  then 
an  unorganized  county,  while  It  was  sold  by 
the  oflBcers  of  Trego  county.  In  the  statu- 
tory provision  relating  to  the  sale  of  school 
lands  there  Is  no  Intimation  of  a  reservation 
of  the  school  lands  situate  la  unorganized 
counties.  It  Is  expressly  provided  that  all 
school  lands  within  the  state  may  be  sold  In 
the  manner  thwreln  stated.  Laws  1876,  p. 
280,  c.  122,  art  14,  t  1-  By  the  attachment 
of  Gove  to  Trego  county  the  former  became 
a  municipal  township  of  the  latter,  with 
township  officers  and  all  things  pertaining  to 
the  rights  and  privileges  of  a  townsliip,  and 
subject  to  the  same  regulations  and  liabil- 
ities, as  other  townships  of  the  county.  Some 
exceptions  are  named  in  the  act,  but  none 
of  them  relate  to  the  sale  of  school  lands. 
Laws  1873,  p.  154,  c.  72,  (  31.  The  proceed- 
ings to  Initiate  a  sale  of  school  land  Is  placed 
upon  the  householders  of  the  township  in 
which  the  land  Is  situated.  Since  the  un- 
organized county  becomes  a  township  of  the 
organized  county  to  which  it  Is  attached, 
the  provisions  for  initiating  and  carrying  out 
a  sale  of  school  land  appear  to  be  appropriate 
to  an  unorganized  county.  This  appears  to 
have  been  the  legislative  Interpretation,  as 
the  Legislature  of  1886  amended  the  school 
law,  adding  a  provision  that  school  lands 
lying  In  an  unorganized  county  should  not 
thereafter  be  subject  to  sale  until  three  years 
after  the  county  shall  have  been  organized. 
Laws  1886,  p.  198,  c.  150,  t  1.  This  act  In- 
dicates a  change  of  policy  on  the  part  of  the 
state  with  reference  to  the  sale  of  school 
lands  In  unorganized  counties,  and  proceeds 
on  the  theory  that  theretofore  they  were  sub- 
ject to  sale  the  same  as  in  the  organized  coun- 
ties of  the  state.  Some  other  questions  have 
been  argued  by  counsel;  but  the  decision 
reached  renders  them  immaterial  to  this  con- 
sideration. 

The  peremptory  writ  will  be  allowed.  All 
the  Justices  concurring. 


(73  Kan.  809) 

In  re  BURNETTR 
(Supreme  Court  of  Kansas.    May  12,  1000.) 

1,  Attobrey—Pisbabmert— Procedure. 

Under  the  statutes  of  this  state  the  remedy 
of  disbarmeDt  is  a  special  proceeding  to  deprive 
the  accused  of  the  power  to  abuse  the  office  of 
attorney  and  coonsellor  at  law.  It  is  not  a 
criminal  proceeding,  but  its  gravity  suggests 
caution  and  strictness.  The  special  statute  reg- 
ulating it  must  be  followed  so  far  as  the  steps 
to  be  taken   are  prescribed.    Otherwise  it   is 


to  be  conducted  tn  general  harmony  with  th» 
practice  of  the  courts  In  civil  cases. 

[Ed.   Note. — For  cases  In  point,  see  vol.   5, 
Cent  Dig.  Attorney  and  Client  t  48.] 

2.  CouBTa— SuPREMX  Court— Obioiral  Jtrsis- 

niCTION. 

Under  the  Constitution  of  this  state,  the 
original  Jurisdiction  of  the  Supreme  Court  is 
confined  to  proceedings  in  quo  warranto,  man- 
damus, and  habeas  corpus;  and,  even  in  these 
matters,  some  special  reason  must  exist  for  in- 
voking its  powers,  or  parties  will  be  relegated 
to  courts  of  general  jurisdiction  for  relief. 

3.  Same— Appellate  Jurisdiction. 

Under  the  Constitution  of  this  state,  the 
appellate  jurisdiction  of  the  Supreme  Court  is 
limited  to  expounding  the  law  and  correcting 
errors  appearing  on  the  record  in  the  proceedin*^ 
of  inferior  courts,  whether  such  proceedings  be 
presented  for  review  by  proceedings  in  error  or 
by  appeal. 

4.  Saue. 

It  is  beyond  the  power  of  the  Le^islatur* 
to  enlarge  the  scope  of  the  original  jurisdiction 
of  this  court,  either  directly  by  authorizing  the 
primary  consideration  of  cases  other  than  those 
specified  in  the  Constitution,  or  indirectly  by 
including  such  cases  within  its  review  power 
on  appeal. 

5.  Same. 

The  jurisdiction  to  consider  causes  de  novo, 
on  appeal,  and  to  decide  them  on  the  law  and 
the  evidence  according  to  the  right  of  the  case, 
independent  of  the  rulings  and  judgment  of  the 
lower  court,  is  original  and  not  appellate. 

6.  CONSTlTUTIOWAt      LAW  —  STATUTES  —  CoK- 

STBUOTioN  IN  Favor  op  Validity. 

If  a  statute  be  open  or  two  interpretations, 
under  one  of  which  it  would  be  constitutional 
and  under  the  other  unconstitutional,  the  court 
will  adopt  the  meaning  consonant  with  validity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §  46.] 

7.  Attorney  and  Client— Disbarment  Pboo 
CEKDiNos— Appeal— Trial  de  Novo. 

The  statute  relating  to  appeals  in  disbar- 
ment cases,  which  provides  that  all  the  orig- 
inal papers,  together  with  a  transcript  of  the 
docket  entries,  shall  be  transferred  to  this  court 
to  be  finally  considered  and  acted  upon,  being 
ambiguous,  is  held  not  to  authorize  a  trial 
de  novo,  but  to  create  a  special  method  for 
bringing  such  causes  to  this  court  for  considera- 
tion according  to  its  constitutional  appellate 
jurisdiction. 

8.  Same— Remand — Procedure. 

After  a  judgment  of  this  court  in  a  dis* 
barment  appeal,  remanding  the  cause  to  the  dis- 
trict court  for  trial,  it  is  not  essential  to  juris- 
diction that  the  accusation  be  refiled  in  the  dis- 
trict court 

9.  Same— Transfer  of  Accusation. 

In  such  a  case,  the  omission  of  this  court 
to  make  a  specific  order  relating  to  the  trans- 
fer of  the  accusation  to  the  district  court  and 
its  custody  pending  the  proceedings  there,  does 
not  deprive  the  district  court  of  jurisdiction, 
and,  if  the  accusation  actually  be  present  there 
and  accessible  to  the  court  and  to  the  accused 
during  the  trial,  be  sustains  no  injury  of  which 
he  can  complain. 

10.  Witnesses  —  Attorney    and    Client  — 
Privileged  Coumunications. 

After  a  party  to  a  cause  has  voluntarily 
solicited  and  procured  the  reading  of  his  un- 
filed pleading  by  a  nonprofessional  stranger, 
has  published  its  contents  in  a  newspaper  in- 
terview, and  has  spread  the  substance  of  it 
upon  the  record  of  a  court  of  general  jurisdic- 
tion In  a  pleading  filed  against  the  attorney 
who  assisted  in  preparing  it  the  privileged 
character  of  the  document  is  waived ;  it  then  be- 
comes common  public  property,  the  attorney  ia 


Digitized  by 


Google 


576 


85  PACIFIC  REPORTER. 


(Kan, 


released  from  the  confidential  relation  he  here 
to  it  before  its  publication,  and  his  production 
of  a  copy  of  it  for  use  as  evidence,  in  a  subse- 
quent proceedinK  brought  against  the  party,  is 
not  a  breach  of  privilege. 

(Ed.  Note. — For  cases  in  i>oint,  see  vol.  50, 
Cent.  Dig.  Witnesses,  g  782.] 

11.  Attorney  —  Disdarme.nt   Proceedings  — 

Faili-re  to  Te.stifv. 

1'hp  failure  of  the  accused,  in  a  disbar- 
ment i)roeecdinB.  to  give  testimony  either  in 
denial  or  explanation  of  incriminating  facts, 
may  be  con.fidcred  by  the  court  in  weighing  the 
evidence  of  his  guilt. 

(Syllabus  by  the  Court.) 

Ai)peal  from  District  Court,  Sumner  Coun- 
ty ;  P.  B.  Gillett,  Judge. 

Ill  the  matter  of  the  disbarment  of  Cleo  D. 
Bumette.  From  judgment  of  disbarment, 
defendant  Buructte  appeals.    Affirmed. 

J.,  S.  Dey,  J.  A.  Bumette,  and  W.  W. 
Schwinn,  for  ajipellant.  Hackney  &  Laf- 
ferty,  Jas.  Lawrence,  and  Waggeuer,  Doster 
&  Orr,  for  appellee. 

BURCH,  J.  On  September  2,  1003,  the 
district  court  of  Sumuer  county  rendered  a 
Judgment  revoking  the  license  of  Cleo  D.  Bur- 
iiette  to  practice  as  an  attorney  and  coun- 
sellor at  law.  From  that  judgment  an  ap- 
peal was  taken  to  this  court  under  the  pro- 
visions of  section  403.  Gen.  St.  1901,  which 
reads  as  follow^s:  "In  case  of  a  removal  or 
suspension  being  ordered  by  a  district  court, 
au  ajipeal  therefrom  lies  to  the  Supreme 
Court,  and  all  the  original  papers,  together 
with  a  transcript  of  the  docket  entries,  shall 
thereuixrti  be  transferred  to  the  Supreme 
Court,  to  be  there  considered  and  finally  act- 
ed upon.  A  Judgnieut  of  acquittal  In  the  dis- 
trict court  Is  final."  When  the  appeal  was 
beard  It  was  argued  that  the  judgment  was 
erroneous,  because  the  accusation  had  been 
verified  upon  information  and  belief  only, 
and  because,  after  appellant  had  failed  to 
answer,  the  court,  acting  under  section  402, 
Gen.  St.  1001,  rendered  such  judgment  as 
the  case  required  without  bearing  evidence. 
Upon  consultation  It  was  understood  that  a 
majority  of  the  court  believed  that  the  judg- 
ment should  be  reversed,  because  it  had  been 
rendered  without  evidence  In  support  of  the 
accusation.  A  minority  also  thought  the 
accnsntion  to  be  Iiisufllclently  verified.  There- 
fore an  order  was  made  remanding  the  cause 
to  the  district  court,  with  Instructions  to  set 
aside  Its  judgment  and  to  proceed  with  a 
hearing  upon  the  accusation.  Various  mem- 
bers of  the  court  exjiresscd  their  views,  from 
which  it  appears  that,  while  the  order  of  re- 
versal was  agreed  to  by  a  majority,  neither 
ground  of  reversal  was  sustained,  and  the 
judgment  of  the  district  court  should  have 
been  affirmed.  In  re  Burnette,  70  Kan.  229, 
78  Pac.  440.  This  fact  was  not  noted  until 
the  order  of  reversal  hart  gone  into  effect. 
T'pon  the  return  of  the  cause  to  the  district 
court  a  trial  was  had,  and  a  judgment  of  dis- 
barment was  again  entered,  from  which  the 
present  appeal  was  taken. 


The  defendant  now  claims  this  court  had 
no  power  to  remand  the  cause ;  that  the  ap- 
peal is  for  the  purpose  of  a  bearing  de  novo; 
that  the  object  of  filing  all  original  pajiers 
and  a  transcript  of  the  docket  witries  In  this 
court  is  that  a  trial  de  novo  may  be  had; 
that,  when  the  original  papers  are  transfer- 
red to  this  court,  they  are  to  be  considerwl 
independently  of  the  Judgment  of  the  dis- 
trict court;  and  that  a  final  judgment  must 
be  rendered  upon  them  here.  In  this  state 
remedies  In  courts  of  Justice  are  divided 
into  two  classes,  actions  and  special  proceed- 
ings. An  "action"  is  an  ordinary  proceeding 
by  which  a  party  prosecutes  another  for  the 
enforcement  or  protection  of  a  right,  the  re- 
dress or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offense.  There  are  two 
kinds  of  actions,  civil  and  criminal.  A  "crim- 
inal action"  is  one  prosecuted  by  the  state 
as  a  party  against  a  person  charged  with  a 
public  offense  for  the  punishment  thereof. 
Every  other  action  is  a  civil  action.  Every 
remt!dy  other  than  an  action  Is  a  special  pro- 
ceeding. Gen.  St.  1901,  |$  4431-4436.  inch 
A  disbarment  proceeding  Is  not  prosetnited  by 
the  state  as  a  party.  Many  catises  for  dis- 
barment are  not  denounced  as  crimes  at  all. 
Acts  amounting  to  offenses  under  the  crimes 
act  which  constitute  causes  for  disbarment 
are  such  only  because  they  disclose  a  dis- 
qualification to  exercise  the  rights,  privileges, 
and  powers  of  an  attorney  and  counsellor  at 
law.  Proceedings  to  disbar  an  attorney  on 
account  of  criminal  conduct  connected  with 
the  practice  of  his  profession  are  wholly  in- 
dependent of  any  prosecution  for  crime.  The 
proceetling  to  disbar  Is  not  for  the  punish- 
ment of  the  derelict  attorney,  but  for  the 
protection  of  the  courts,  the  legal  profession, 
and  the  administration  of  Justice  generally. 
The  purpose  is  not  to  enforce  a  forfeiture 
against  the  defendant  In  the  sense  of  au 
amercement,  or  to  visit  any  kind  of  retribu- 
tion upon  him,  but  to  deprive  him  of  the  pow- 
er and  opportunity  to  abuse  an  office.  In  all 
free  governments  crimes  must  be  defined  by 
the  legislative  power  so  that  nothing  is  left 
to  the  courts  but  to  interpret  and  administer 
Its  will.  But  every  court  has  the  right  to 
purge  Its  roll  of  persons  guilty  of  miscon- 
duct, whether  the  acts  done  have  been  pro- 
scribed in  advance  or  not.  It  is  true,  as 
stated  In  Peyton's  Appeal,  12  Kan.  308,  that 
the  public  is  benefited  by  the  disbarment  of  a 
disreputable  lawyer,  that  It  Involves  him  in 
dlsgi'ace,  and  that  It  takes  away  from  him 
the  means  of  gaining  a  livelihood.  The  grav- 
ity of  the  matter  suggests  caution  and  strict- 
ness. But  It  contravenes  the  express  classi- 
fication of  the  statute,  is  destructive  of  scien- 
tific accuracy,  and  leads  to  confusion  to  call 
the  procewling  criminal.  This  confusion  is 
nowise  clarified  by  using  the  hybrid  expres- 
sion "qun'sl-crlmlnnl."  It  Involves  an  ancient 
fallacy  to  give  a  thing  a  name,  and  then  at- 
tempt to  prove  its  attributes  by  that  name. 
The  learned  Judge  who  presided  at  the  last 
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trial  was,  no  doubt,  misled  by  the  sometime 
description  of  the  proceeding  as  criminal. 
He  excluded  Important  depositions  taken 
against  the  defendant,  holding  tliat  tlie  accus- 
od  liad  tlie  right  to  meet  the  witnesses  face 
to  face.  Such  is  not  the  law  (4  Cyc.  915),  and 
the  circumstance  illustrates  the  great  danger 
lurking  in  the  unnecessary  employment  of 
unauthorized  terms.  It  is  sufficient  to  say, 
with  the  Legislature,  that  the  remedy  of  dis- 
barment is  a  special  proceeding.  The  special 
statute  regulating  the  matter  must  be  ob- 
served so  far  as  the  steps  to  be  taken  have 
been  prescribed.  Otherwise  the  proceeding 
must  be  conducted  in  general  harmony  with 
the  practice  of  the  courts  in  civil  matters. 
Thus,  notwithstanding  the  statute  requires 
the  evidence  to  be  reduced  to  writing,  filed, 
and  preserved,  and  all  original  papers,  to- 
gether with  a  transcript  of  the  docket  en- 
tries, to  be  filed  in  this  court  upon  appeal, 
testimony  not  incorporated  in  a  bill  of  ex- 
ceptions or  case  made  allowed  and  settled 
by  tlie  Judge  will  not  be  considered  here.  In 
re  Norris,  60  Kan.  649,  57  Pac  528. 

In  this  state,  except  in  certain  specified  mat- 
ters, the  Supreme  Court  Is  a  court  of  error 
and  review.  In  criminal  cases  It  may  re- 
verse, aflJrm,  or  modify  the  Judgment  appeal- 
ed from,  or  may  order  a  new  trial.  In  civil 
cases  it  may  affirm,  reverse,  vacate,  modify, 
or  grant  new  trials,  and,  If  the  facts  be  found 
or  agreed  to,  may  designate  the  character  of 
Judgment  to  be  entered.  But  in  all  appel- 
late cases  the  Supreme  Court  considers  the 
conduct  of  the  lower  court.  Error  must  be 
assigned  as  inhering  In  the  rulings,  orders, 
and  Judgments  appealed  from.  The  Supreme 
Court  decides  the  questions  thus  presented  as 
they  arise  upon  the  record,  and  issues  Its 
mandate  to  the  tribunal  from  which  the  ap- 
peal was  taken  to  carry  the  Judgment  ren- 
dered into  execution.  Such  being  the  general 
character  of  appeUate  procedure  in  this  state, 
0  trial  de  novo  here  would  be  an  anomaly 
and  can  take  place  only  under  the  compulsion 
of  some  sovereign  command.  Elsewhere  It 
is  held  that  trials  de  novo  can  be  had  In  ap- 
pellate courts  only  by  virtue  of  e.vpress  au- 
thority, and  statutes  to  that  effect  are  to  be 
strictly  construed.  3  Cyc,  260.  It  Is  doubt- 
ful If  the  disbarment  statute  of  this  state  is 
of  the  peremptory  kind  required.  The  use  of 
the  word  "appeal"  does  not  alone  import  a 
trial  de  novo.  The  old  civil  law  signltlcation 
no  longer  obtains,  and  the  term  not  merely 
includes,  but  is  commonly  used  to  designate, 
a  review  of  the  proceedings  of  an  inferior 
court  brought  up  as  by  writ  of  error.  Styles 
V.  Tyler,  M  Conn.  432,  4r)8,  30  Atl.  105 ;  Dutch- 
er  v.  Culver.  23  Minn.  41i>,  420;  Lyies  v. 
Barnes,  40  Miss.  608;  State  of  Florida  v.  King, 

20  Fla.  399;  In  re  Jessup,  81  Cal.  408,  465, 

21  Pac.  976,  22  Pac.  742,  1028,  6  L.  R.  A. 
594.  That  the  "appellate"  Jurisdiction  of  this 
court,  inider  the  Constitution,  includes  pro- 
ceedings  In  error,   no  one  will  deny.    The 
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limitation  of  final  consideration  and  action  to 
original  papers,  which  do  not  Include  evidence 
(In  re  Norris,  60  Kan.  C19,  57  Pac.  528), 
and  a  transcript  of  the  docket  entries,  miglit 
be  taken  to  Indicate  that  the  facts  are  not 
to  be  reinvestigated  at  all,  rather  than  that 
they  shall  be  tried  anew  ;•  and  the  entire  stat- 
ute lacks  the  certainty  and  the  mandatory 
(lunlity  necessary  to  engraft  this  alien  prac- 
tice upon  our  appellntc  procedure. 

Appellant  cites  the  case  of  State  v.  Mosher 
(Iowa)  103  N.  W.  lOo,  in  support  of  his  conten- 
tion. The  Iowa  statute  relating  to  appeals  In 
disbarment  cases  reads  like  our  own,  and  In  the 
opinion  It  is  said:  "Under  Code,  S  329,  in  rte- 
lation  to  the  revocation  of  the  license  of  an 
attorney,  and  providing  that  all  the  origi- 
nal papers,  with  a  transcript  of  the  record, 
shall  be  transferred  to  the  Supreme  Court 
on  appeal,  to  be  there  considered,  the  Su- 
preme Court  is  to  consider  the  case  de  novo." 
Contrary  to  the  law  of  Kansas,  the  practice 
of  trying  certain  cases  de  novo  in  the  Su- 
preme Court  is  an  established  feature  of  the 
Judicial  system  of  Iowa.  In  the  opinion  cited 
the  question  at  issue  Is  not  discussed  at  all, 
and  the  decision  Is  rested  upon  the  case  of 
In  re  Crum,  7  N.  D.  316,  75  N.  W.  257,  which 
was  disiwsed  of  under  a  statute  obliging  the 
Supreme  Court  to  try  and  determine  disbar- 
ment appeals  as  the  law  and  the  evidence 
might  warrant.  Therefore  State  v.  Mosher 
is  not  of  controlling  authority.  The  stat- 
ute being  ambiguous.  It  must  be  Interpreted 
In  a  manner  to  uphold  It  If  possible.  If  It 
were  given  the  meaning  recognized  by  the 
Iowa  court.  It  would  be  unconstitutional  and 
therefore  void. 

The  Jurisdiction  to  consider  and  decide 
causes  de  novo  is  in  Its  essence  original.  The 
manner  In  which  a  case  reaches  the  higher 
court  Is  not  the  test  Jurisdiction  being  the 
power  to  hear  and  determine,  the  nature  of 
the  functions  to  he  exercised  controls,  wheth- 
er they  are  brought  into  activity  by  primary 
process  or  by  removal  from  an  Inferior  tri- 
bunal. Upon  a  trial  de  novo  the  power  of  an 
appellate  court  in  dealing  with  the  plead- 
ings and  the  evidence,  In  the  application  of 
the  law  and  in  the  rendition  of  judgment  ac- 
cording to  the  right  of  the  case,  all  Indepen- 
dent of  the  action  of  the  lower  court,  Is 
no  different  from  what  it  would  be  if  the 
case  were  begun  there  originally,  and  hence 
Is  not  "appellate,"  within  the  meaning  of 
laws  creating  jurisdiction.  Lacy  v.  Williams, 
27  Mo.  280;  Co.  of  St.  Louis  v.  Sparks.  11 
Mo.  203;  Ex  parte  Henderson,  6  Fla.  279; 
State  ex  rel.  v.  Vann,  19  Fla.  29.  The  Con- 
stitution of  this  state  provides:  "The  Ju- 
dicial power  of  this  state  shall  be  vested  In 
a  Supreme  Court,  district  courts,  probate 
courts.  Justices  of  the  peace,  and  such  other 
courts.  Inferior  to  the  Supreme  Court  as 
may  be  provided  by  law.  The  Supreme  Court 
shall  liave  original  Jurisdiction  In  proceedings 
in  quo  warranto,  mandamus,  and  habeas  cor- 
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pus;  and  such  appellate  Jurisdiction  as  may 
be  provided  by  law."  The  distinction  be- 
tween original  and  appellate  Jurisdiction  Is 
here  clearly  drawn.  The  Supreme  Court,  as 
the  head  of  the  Judicial  system,  was  not  made 
the  foruiu  for  general  litigation.  The  pro- 
tection and  enforcement  of  rights,  the  pre- 
veutiou  and  redress  of  Injuries,  and  the  pun- 
ishment of  crimes  are  committed  to  district 
and  Inferior  courts  of  general  Jurisdiction, 
where  all  ordinary  actions  are  to  be  In- 
itiated and  determined.  A  few  matters  of 
great  public  Importance  and  certain  depreda- 
tions upon  personal  liberty  are  cognizable, 
In  the  first  instance,  by  the  Supreme  Court 
through  proceedings  In  quo  warranto,  manda- 
mus, and  habeas  corpus.  But,  eren  In  such 
cases,  some  special  reason  must  exist  for  in- 
voking Its  powers,  or  parties  will  be  relegat- 
ed to  a  court  of  general  Jurisdiction  for  re- 
lief. State  V.  Breese,  15  Kan.  123;  Evans 
V.  Thomas,  32  Kan.  409,  470,  4  Pac.  833; 
Supreme  Lodge  v.  Carey,  57  Kan.  (555,  47 
Pac.  C21>  People  t.  City  of  Chicago,  193 
111.  507,  62  N.  E.  179,  58  L.  R.  A.  833;  Peo- 
ple V.  Board  of  Trade,  193  111.  577,  02  N.  E. 
19C,  and  cases  cited  In  these  opinions.  It 
would  be  entirely  impossible  for  a  single 
Supreme  Court  to  hear  and  decide  con- 
troversies generally,  arising  within  the 
state,  upon  their  merits,  and  if  any  consider- 
able number  of  them  were  to  be  heard  anew 
little  opiwrtunlty  would  remain  for  the  per- 
formance of  the  true  functions  of  an  appel- 
late court  Therefore  the  Constitution  estab- 
lishes a  classification  of  its  own,  and  In  all 
except  the  extraordinary  matters  referred 
to  the  power  of  the  Supreme  Court  Is  limit- 
ed to  expounding  the  law  and  supervising 
the  conduct  of  Inferior  tribunals,  by  correct- 
ing errors  In  the  decisions  which  they  may 
promulgate.  It  is  be.vond  the  power  of  the 
Legislature  to  enlarge  the  scoi)e  of  the  origi- 
nal Jurisdiction  to  which  this  court  Is  con- 
fined, either  directly  by  authorizing  the  pri- 
mary considerations  of  causes  other  than  those 
specified  in  the  Constitution,  or  indlrectl.v 
by  including  such  cases  within  its  review 
iwwer  on  appeal.  "This  court  Is  created  by 
the  Constitution,  and  the  outlines  of  Its  Juris- 
diction established  by  that  Instrument.  It 
has  original  Jurisdiction  In  three  S|>eciflc 
classes  of  cases,  which  It  possesses  Independ- 
ent of  any  legislation,  and  such  appellate 
Jurisdiction  as  may  be  provided  by  Inw.  The 
Jurisdiction  of  the  court,  under  this  last 
provision,  is  wholly  dependent  upon  the  will 
of  the  Legislature.  It  may  be  enlarged  or 
restricted,  as  the  Legislature  shall  i)reHcril)e, 
but  in  all  Its  acts  the  Legislature  is  still 
under  the  restriction  that  the  Jurisdiction 
conferred  must  be  appellate,  not  original." 
Auditor  of  State  v.  Atchison.  T.  &  S.  F.  R. 
Co.,  0  Kan.  500,  504,  7  Am.  Rep.  575.  See, 
also.  State  ex  rel.  v.  Wilson,  30  Kun.  001, 
2  Pac.  828. 

In  the  case  of  Klein  v.  Valerius.  87  Wi-s. 
54,  57  N.  W.  1112,  22  L.  R.  A.  001),  It  was 


held  that,  since  the  Jurisdiction  of  the  Su- 
preme Court  of  Wisconsin,  under  the  Con- 
stitution of  that  state,  was  appellate  only, 
except  In  specified  cases,  a  statute  attempt- 
ing to  make  It  the  duty  of  the  court  to  ex- 
amine and  review  the  evidence  preserved  by 
bill  of  exceptions,  and  give  Judgment  ac- 
cording to  the  right  of  the  case  regardless  of 
the  decision  by  the  court  below,  ui)on  ques- 
tions of  fact  as  well  as  of  law,  was  uncon- 
stitutional and  void.  "It  is  suggested,  bow- 
ever,  that  the  recent  amendment  to  section 
3070,  Rev.  St.  1878,  by  section  2,  c.  242,  p. 
299,  Laws  1893,  makes  it  the  duty  of  this  court 
to  review  'all  questions  of  law  or  fact  pre- 
sented by  the  record  uixm  such  appeal  or 
writ  of  error'  and  'to  examine  and  review 
the  evidence  when  the  same  Is  preserved  by 
a  bill  of  exceptions,  and  give  Judgment  &<•• 
cording  to  the  right  of  the  cause,  regardless 
of  the  decision  upon  questions  of  fact  or 
law  made  by  the  court  below,  according  to 
law  and  eijulty.'  •  •  •  Undoubtedly, 
within  certain  limits,  the  Legislature  has 
Ijower  to  regulate  the  practice  of  this  court, 
but  It  must  be  remembered  that  this  court, 
as  well  as  the  Legi.<ilature,  gets  its  Judicial 
power  and  jurisdiction  directly  from  the  Con- 
stitution. That  instrument  declares:  "The 
Judicial  power  of  this  state,  both  as  to  mat- 
ters of  law  and  equity,  shall  be  vested  In  a 
Supreme  Court,  circuit  courts,  courts  of  pro- 
bate, and  in  Justices  of  the  peace.'  Section  2, 
art.  7.  It,  moreover,  declares  that  'the  Su- 
preme Court,  e.xcept  In  cases  otherwise  pro- 
vided in  this  Constitution,  shall  have  ai>- 
pellate  Jurisdiction  only,  which  shall  be  co- 
extensive with  the  state;  but  iu  no  ca."*  re- 
movetl  to  the  Supreme  Court  shall  a  trial 
by  Jury  be  allowed.'  Section  3.  art  7.  The 
case  at  bar  is  not  one  of  those  otherwise  pro- 
vided for  in  the  Constitution,  and  hence  Is 
not  within  the  exception  mentioned.  •  •  • 
It  may  be  added  that  much  less  can  the  Leg- 
islature take  anything  from  the  original  ju- 
risdiction of  the  circuit  court  and  give  the 
same  to  this  court  In  cases  In  which  It  has 
only  appellate  Jurisdiction.  We  must  hold 
that  in  so  far  as  section  2,  c.  242,  p.  299, 
I>aw8  1803.  has  attempted  to  give  this  court 
original  jurisdiction  In  cases  in  which,  un- 
der the  Constitution,  It  only  has  ap]>ellate 
Juristlictlon,  the  same  is  null  and  void." 

In  Florida,  the  Constitution  conferred  Ju- 
risdiction in  civil  actions  at  law  ujKm  Justices 
of  the  i)ence.  if  the  amount  or  value  involved 
should  not  exceed  $100.  It  nltro  gave  the 
circuit  court  original  jurisdlctlou  if  the 
amount  or  value  In  controversy  should  exceed 
1100,  and  final  appellate  Jurisdiction  In  cases 
coming  from  Justices'  courts  iu  which  the 
amount  or  value  should  be  $25  or  ui>ward. 
The  Legislature  passed  an  act  providing  that, 
when  an  appeal  should  be  perfected,  the 
Justice  should  transmit  to  the  clerk  of  the 
cln-ult  court  a  certified  copy  of  all  the  en- 
tries in  his  dockft  and  all  pai>ers  filed  in  the 
case,   and  prov'  "iug  that:    "Thereupon  the 
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^id  appellate  court  shall  proceed  to  liear  the 
Raid  cause,  aud  may  allow  sucb  auiendnieuts 
therein  as  may  be  Just,  and  render  such  Judg- 
ment as  may  be  conformable  to  law  aud  tbe 
Justice  of  tbe  case.  Tbe  trial  shall  be  by 
Jury,  If  demanded  by  either  party."  A  sub- 
sequent statute  provided  that  "all  appeals 
taken  from  a  Judgmeut  of  any  Justice  of  the 
peace  shall  be  tried  de  novo."  The  Supreme 
Court  held  these  acts  to  be  unconstitutioual, 
as  attemptiuR  to  confer  original  Jurisdiction 
on  the  circuit  court,  saving  them,  however, 
to  the  extent  that  tbey  provided  a  method 
of  bringing  up  eases  for  review  on  error  ac- 
(ording  to  the  proi^r  api>ellate  Jurisdiction 
of  tbe  circuit  court.  In  the  opinion  it  is 
said:  "'Appellate*  pertains  to  the  Judicial 
review  of  adjudications.  'Appellate  Jurisdic- 
tion' is  the  jiower  to  take  cognizance  of  and 
review  proceedings  had  in  an  inferior  court, 
Irrespective  of  the  manner  in  which  they  are 
brought  up,  whether  by  appeal,  or  by  writ 
of  error.  •  *  •  The  case  of  Ex  parte 
Henderson,  in  0  Fla.  279,  decided  that  the 
trial  de  novo  of  a  cause  coming  to  the  cir- 
cuit court  on  appeal  from  a  Justice's  court 
was  the  excri-Ise  of  original  rather  than  ap- 
pellate Jurisdiction.  *  •  •  where  words 
confer  only  apriellate  Jurisdiction,  original  is 
clearly  not  given.  Ex  parte  Henderson.  And 
especially  where  the  Constitution  draws  the 
line  distinctly,  and  ciearlj*  declares  where 
the  boundary  is.  It  Is  beyond  the  power  of 
the  Legislature  to  establish  a  different  one. 
Tbe  Constitution  confers  on  circuit  courts 
appellate  Jurisdiction,  and  it  is  confined  to 
the  limits  there  defined.  Whether  exercised 
by  a  writ  of  error,  certiorari,  or  appeal,  as 
may  be  provided  by  the  statute,  it  is  still 
appellate,  and  Its  office  is  to  review  the  pro- 
<-eedings  of  the  Inferior  tribunal  and  to  de- 
cide the  law  of  the  case  as  presented  by  the 
record  leititluiately  brought  up  by  the  appeal. 
The  Constitution  conferring  on  parties  the 
right  of  appeal  and  on  the  circuit  courts  the 
power  to  entertain  It,  tlie  statute  has  pro- 
vided bow  an  appeal  ma.v  be  tai^en.  While  It 
Is  evident  that  the  Leglsliitnre  had  In  view 
a  trial  by  the  exercise  of  original  Jurisdiction 
of  tbe  cause  apitealed,  yet,  so  far  as  it  pro- 
vided the  nincbinery  by  which  the  apjteal 
might  be  effected,  the  law  Is  valid  to  give 
the  circuit  court  power  to  dlsjioKe  of  the  case ; 
while  so  much  of  the  law  as  provided  for  a 
trial  by  a  Jury,  or  otherwise  than  l)y  a  re- 
view, is  not  authorized  but  conflicts  with  the 
constitutional  restriction.  The  appeal  here 
l)rovlded  operates  as  a  statutory  writ  of 
error,  bringing  up  the  proceedings  for  ex- 
amination and  Judgment  upon  their  validity. 
Hendricks  v.  Johnson,  fi  Port.  (.\la.)  472; 
T^wls  v.  Nuckolls.  26  Mo.  278;  Lyles  v. 
Barnes,  40  Miss.  «!08." 

The  Constitution  of  the  state  of  Connecti- 
cut provides  as  follows:  "The  Judicial  pow- 
er of  tbe  state  shall  be  vested  In  a  Supreme 
<'ourt  of  Errors,  a  superior  court,  and  sucli 
Inferior    courts    as    the    General    Assembly 


shall,  from  time  to  time,  ordalu  and  estab- 
lish; the  powers  aud  jm-isdiction  of  which 
courts  shall  be  defined  by  law."  Article  5, 
S  1.  In  1893  the  Legislature  of  that  state 
passed  an  act  in  the  following  terms  (Pub. 
Acts  Conn.  1893,  pp.  318,  310,  c.  174): 

"Sec.  7.  Either  party  may  appeal,  from  any 
finding  or  refusal  to  find  any  fact,  to  the  Su- 
preme Court  of  Errors  in  the  manner  uow  by 
law  provided." 

"Sec.  9.  The  Supreme  Com't  shall  review 
nil  questions  of  fact  raised  by  the  apiieal  as 
well  as  all  questions  of  law,  and  in  all  cases 
where  no  evidence  has  been  Improperly  ad- 
mitted or  excluded  ha  the  trial  court,  shall 
determine  the  question  of  fact  and  law  and 
render  final  judgment  thereon.  In  passing 
upon  said  questions  of  fact,  said  Supreme 
Court  shall  not  reverse  tbe  finding  of  the 
trial  court  upon  any  question  of  fact,  unless 
it  find  the  conclusions  of  such  trial  court  up- 
on such  question  clearly  agalust  the  weight 
of  evidence. 

"Sec.  10.  The  rights  of  appeal  under  this 
act  shall  be  In  addition  to  those  now  pro- 
vided by  law,  and  the  provisions  of  this  act 
shall  apply  to  all  suits  now  pending." 

B'rom  the  use  of  the  name  "Supreme  Court 
of  Errors,"  and  from  a  consideration  of  the 
history  of  the  judicial  establishments  of  tbe 
state  prior  to  tbe  adoption  of  the  Constitu- 
tion in  1818,  the  court  came  to  the  following 
conclusions  respecting  Its  powers:  "Tbe 
most  significant  feature  in  tbe  establishment 
of  the  court  Is  found  in  tbe  fact  that  it  was 
the  deliberate  adoption  into  our  system  of 
Judicature  of  tbe  fundamental  principle, 
which  has  ever  since  characterized  It,  that 
the  certainty  of  our  Jurisprudence,  as  well 
as  the  security  of  parties  litigant,  depends 
upon  confining  the  Jiirlsdiction  of  a  court 
of  last  resort  to  the  settlement  of  rules  of 
law.  •  •  *  Two  courts  are  established 
and  tbe  character  of  their  Jurisdiction  de- 
scribed b.v  the  Constitution  itself:  one  with  a 
supreme  Jurisdiction  In  the  trial  of  causes, 
and  one  with  a  supreme  and  final  Jurlsdlctlou 
in  deternilnfug  In  the  last  resort  the  princi- 
jiles  of  law  Involved  lu  tbe  trial  of  causes. 
The  'superior  court'  Is  a  'superior  court  of 
jtidlcature  over  this  state.'  with  a  supreme 
jurisdiction  original  and  api>ellate  over  the 
trial  of  all  causes  not  committed  to  the  juris- 
diction of  inferior  courts.  The  'Supreme 
Court  of  Errors'  is  not  a  suiircme  court  for 
nil  i)uri)0fies.  but  a  supreme  court  only  for  the 
correction  of  errors  In  law.  •  •  •  The 
judicial  power  committed  to  the  court  was 
Intended  to  secure  the  people  against  a  mix- 
e<l  jurisdiction  they  deemed  unwise  and  un- 
safe." Conse<iuently,  It  was  held  that  the 
act  quoted  did  not  authorize  the  court  to  de- 
termine, from  evidence  spread  upon  the  rec- 
ord brought  up  by  appeal,  questions  of  pure 
fact  settled  by  the  trial  court  The  syllabus 
of  the  case  reads:  "The  Supreme  Court  of 
Errors,  as  established  by  the  Constitution  of 
this  state,  Is  a  court  of  last  resort  for  the 
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correction  of  errors,  and  its  Jurisdiction  as 
descrllied  in  tlie  Constitution  relates  to  tlie 
determination  of  principles  of  law,  and  not 
to  tbe  trial  or  retrial  of  pure  questions  of 
fact.  In  view  of  such  Jurisdiction,  chapter 
174,  p.  318,  of  the  Public  Acts  of  1883,  cannot 
be  construed  as  requiring  this  court  to  deter- 
mine, upon  evidence  spread  upon  tbe  record, 
questions  of  pure  fact  settled  by  the  Judgment 
of  the  trial  court"  Styles  v.  Tyler,  04  Conn. 
432,  30  Atl.  1C5. 

In  the  case  of  Jasper  v.  Hazen,  4  N.  D.  1, 
58  N.  W.  454,  23  L.  R.  A.  58,  it  is  said. 
"Under  section  25,  c.  120,  p.  310,  Laws  1891, 
this  court  is  required,  upon  appeal,  to  review 
questions  of  fact  in  cases  tried  by  the  court 
or  referree,  when  exceptions  to  the  findings 
are  duly  taken  and  returned.  But  this  court 
will  not  try  the  case  de  novo.  The  findings 
below  are  presumed  to  be  correct.  Appel- 
lant must  show  error,  and  a  finding  based 
upon  parol  evidence  will  not  be  disturbed  un- 
less the  error  be  made  clearly  to  appear." 
This  doctrine  is  approved.  The  less  pro- 
nounced views  announced  in  the  case  of 
Christianson  v.  Farmers'  Warehouse  Asso- 
ciation, 5  N.  D.  438,  67  N.  W.  300,  32  I*  R.  A. 
730,  are  not  In  harmony  with  the  principles 
which  lie  at  the  foundation  of  the  Judicial 
system  of  this  state. 

The  decisions  quoted  are  entirely  sound 
and  are  conclusive  against  the  appellant's 
contention.  In  the  case  of  Marbury  v.  Madi- 
son, 1  Cranch  (U.  S.)  137,  2  L.  Ed.  60,  Involv- 
ing the  power  of  Congress  to  authorize  the 
Supreme  Court  of  the  United  States  to  issue 
the  writ  of  mandamus.  Chief  Justice  Marshall 
said:  "The  act  to  establish  the  Judicial 
courts  of  the  United  States  authorizes  the 
Supreme  Court  'to  issue  writs  of  mandamus. 
In  cases  warranted  by  the  principles  and 
usages  of  law,  to  any  courts  appointed,  or 
persons  holding  office,  under  the  authority 
of  the  United  States.*  The  Constitution  vests 
the  whole  Judicial  power  of  the  United  States 
In  one  Supreme  Court,  and  such  inferior 
fourts  as  Congress  shall,  from  time  to  time, 
ordain  and  establish.  This  power  Is  express- 
ly extended  to  all  cases  arising  under  the 
laws  of  the  United  States,  and.  consequently, 
in  some  form,  may  be  exercised  over  the 
present  case,  because  the  right  claimed  is 
given  by  a  law  of  the  United  States.  In  the 
distribution  of  this  power  it  is  declared  that 
•the  Supreme  Court  shall  have  original  Jur- 
isdiction in  all  cases  afFecting  ambassadors, 
other  public  ministers  and  consuls,  and  those 
in  which  a  state  shall  be  a  party.  In  all 
other  cases,  the  Supreme  Court  shall  have 
appellate  Jurisdiction.'  It  has  been  insisted 
nt  the  bar  that,  as  the  original  grant  of  Jur- 
isdiction to  the  supreme  and  inferior  courts 
is  general,  and  the  clause,  assigning  original 
Jurisdiction  to  the  Supreme  Court,  contains 
no  negative  or  restrictive  words,  the  power 
remains  to  tbe  Legislature  to  assign  original 
Jurisdiction  to  that  court  in  other  cases  than 
those  specified  in  tbe  article  which  has  been 


recited,  provided  those  cases  belong  to  tbe 
Judicial  power  of  the  United  States.  If  it 
had  been  Intended  to  leave  it  in  the  discre- 
tion of  the  Legislature  to  apportion  the  Ju- 
dicial power  between  the  supreme  and  the  in- 
ferior cotirts  according  to  the  will  of  that 
body,  it  would  certainly  have  been  useless  to 
have  proceeded  further  than  to  have  deflne<i 
the  Judicial  power,  and  the  tribunals  in  which 
It  should  be  vested.  The  subsequent  part  of 
tbe  section  is  mere  surplusage,  is  entirely 
without  meaning,  if  such  is  to  be  the  con- 
struction. If  Congress  remains  at  lilterty  to 
give  this  court  appellate  Jurisdiction,  where 
the  Constitution  has  declared  their  Jurisdic- 
tion shall  be  original,  and  original  Juris<ll<'- 
tlon  where  the  Constitution  has  declared  it 
shall  be  appellate,  tbe  distribution  of  Jm-is- 
diction  meiie  In  the  Constitution  is  form  with- 
out substance.  When  an  instrument,  organ- 
izing fundamentally  a  Judicial  system,  di- 
vides it  into  one  supreme  and  so  many  Infer- 
ior courts  as  the  Legislature  may  onlain  and 
establish,  then  enumerates  its  powers,  and 
proceeds  so  far  to  distribute  them,  as  to  de- 
fine the  Jurisdiction  of  the  Supreme  Court  by 
declaring  the  cases  in  which  it  shall  take 
original  Jurisdiction,  and  that  in  others  it 
shall  take  appt^llate  Jurisdiction,  the  plain 
import  of  the  words  seems  to  be  that  in  one 
class  of  cases  its  Jurisdiction  is  original,  and 
not  appellate;  In  the  other  it  Is  appellate 
and  not  original.  Tf  any  other  construction 
would  render  the  clause  inoperative,  that  is 
an  additional  reason  for  rejecting  such  other 
consti-uctlon,  and  for  adhering  to  the  obvious 
meaning.  To  enable  this  court  then  to  issue 
a  mandamus.  It  must  be  shown  to  be  an  exer- 
cise of  .nppellntc  Jurisdiction,  or  to  be  neces- 
sary to  enable  them  to  exercise  appellate 
Jurisdiction.  It  has  been  stated  at  the  bar 
i  that  the  appellate  Jurisdiction  may  be  exer- 
,  dsed  in  a  variety  of  forms,  and  that,  if  It  be 
I  the  will  of  the  Legislature  that  a  mandamuN 
:  should  be  used  for  that  purpose,  that  will 
must  l>e  obeyed.  This  is  true;  yet  the  Juris- 
diction must  be  appellate,  not  original.  It 
is  the  essential  criterion  of  appellate  Juris- 
diction that  it  revises  and  corrects  the  pro- 
ceedings In  a  cause  already  instituted,  and 
does  not  tTeate  that  case.  Although,  there- 
fore, a  mandamus  may  be  directed  to  courts. 
yet  to  issue  such  a  writ  to  an  officer  for  tlie 
delivery  of  a  paper  is  in  effect  tlie  same  as 
to  sustain  an  original  action  for  that  paper, 
and  therefore  seems  not  to  belong  to  appel- 
late, but  to  original,  Jurisdiction.  Neither  is 
It  necessary,  in  such  a  case  as  this,  to  enable 
the  court  to  exercise  its  apiiellate  Jurisdic- 
tion. The  authority,  therefore,  given  to  the 
Supreme  Court  by  the  act  establishing  the 
Judicial  courts  of  the  United  States,  to  Issue 
writs  of  mandamus  to  public  officers,  appears 
not  to  be  warranted  by  the  Constitution." 

The  statute  in  question  does  no  more  than 
to  provide  in  part  a  special  method  for  bring- 
ing disbarmeut  cases  to  this  court  for  con- 
siderutiou  according  to  its  constitutional  ju- 
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rlsdlction,  which  Includes  nothing  except  a 
rerlslon  of  errors  apiiearing  npon  the  record 
and  power  to  enforce  the  decision  rendered. 
Therefor  the  Judgment  njion  the  first  appeal, 
remanding  the  cause,  was  valid,  and  invested 
the  district  court  with  authority  to  proceed 
as  directed. 

At  the  second  trial  appellant  objected  to 
the  jurisdiction  of  the  district  court,  and 
after  conviction  moved  an  arrtst  of  judgment, 
l>c<-uuse  the  accusation  had  been  transmitted 
to  this  court  on  appeal,  and  was  not  then 
technically  on  file  In  the  district  court.  It 
Is  true  that  this  court  made  no  special  order 
relating  to  the  transfer  of  the  original  papers 
to  the  district  court  and  their  custody  pend- 
ing the  proceedings  there.  But  this  fact  did 
not  deprive  the  district  court  of  jurisdiction. 
Wlien  the  cause  was  remanded  the  district 
court  had  the  same  jurisdiction  It  originally 
IMssessed,  and  the  absence  of  the  accusation 
from  its  files  could  not  terminate  its  au- 
thority. The  accusation  having  once  been 
filed  In  the  district  court,  no  useful  purpose 
could  he  subserved  by  refiling  It.  The  rea- 
son for  requiring  papers  to  be  filed  Is  to 
preserve  their  Identity  and  to  afford  them 
the  protection  secured  to  court  records.  So 
long  as  the  accusation  was  In  official  custody 
this  purpose  was  accomplished.  It  is  true 
that  the  original  papers  ought  to  be  present 
In  the  district  court  during  the  trial.  In  or- 
der that  the  court  and  the  parties  may  be 
able  to  conduct  and  verify  each  step  of  the 
proceeding  by  them.  The  record  Indisputably 
shows  that  the  original  papers  In  this  case 
not  only  were  present  In  the  district  court 
at  the  trial,  but  that  coimsel  for  apiiellant 
used  the  accusation  In  the  cross-examination 
of  a  witness  and  Introduced  another  original 
paper  in  evidence.  What  danger  to  the  ap- 
pellant would  have  been  circumvented,  or 
what  embarrassment  he  suffered  because  the 
accusation  was  not  reflled,  he  forbears 
to  disclose.  The  circumstance  afforded  no 
ground  whatever  for  assaulting  the  Jurisdic- 
tion of  the  district  court.  It  did  serve  the 
appellant,  however,  as  a  flimsy  pretext  for 
not  answering  the  accusation,  and  for  re- 
fusing to  give  testimony  regai-ding  the  nefari- 
ous transaction  disclosed  b.v  the  evidence  ad- 
duced by  the  prosecuting  committee. 

The  legal  sufllclency  of  the  evidence  to 
support  the  findings  of  the  trial  court  is 
challenge<l.  The  charge  against  Bumette. 
briefly  stated.  Is  that  he  manufactured  a 
spurious  letter  to  be  used  as  evidence  on  the 
trial  of  a  civil  action  In  the  district  court 
of  Sumner  county,  and  at  such  trial,  as  a 
witness,  falsely  swore  to  the  genuineness  of 
the  letter.  On  July  21,  1902,  May  Randolph 
brought  an  action  In  the  district  court  of 
Sumner  county  against  Ell  McCaulley  and 
others  for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land.  It  was  necessary 
to  make  out  the  alleged  contract  from  letters 
written  by  Bumette  to  McC'aulley  and  an- 
swers thereto  by  McCaulley  to  Bumette.    On 


May  30,  1902,  Bumette  reported  a  sale,  arid, 
among  other  things,  said:  "I  started  to 
malie  out  a  deed  for  the  place,  but  die- 
covered  that  I  did  not  know  the  names  of 
all  the  parties  who  should  sign  the  deed, 
consequently  I  have  made  out  a  list  of  the 
heirs  as  best  I  could,  and  herewith  inclose 
them  on  a  separate  sheet  I  wish  you  would 
examine  the  names  of  these  parties  on  this 
separate  sheet,  and  those  that  I  have  not  com- 
pleted I  wish  you  would  complete  If  you  can 
and  return  them  to  me."  On  June  4th  Bnr- 
uette  wrote  again:  "Please  send  me  list  of 
heirs,  stating  whether  they  are  married  or 
single,  and  If  married  give  the  names  of 
their  husband  or  wife,  as  the  case  may  be, 
so  that  I  can  make  out  deed  at  once.  I  sent 
you  a  statement  in  my  last  letter  of  this  kind 
for  yon  to  fill  out,  but  it  seems  that  yoa 
overlooked  it.  Deed  cannot  be  made  until 
I  have  the  names  of  the  parties  who  are  going 
to  give  the  deed."  Other  letters  passed  be- 
tween the  parties.  Mr.  Ed.  T.  Hackney  rep- 
resented Randolph,  and  copies  of  the  letters 
Burnette  had  written  to  McCaulley,  made 
from  Bumette's  letter-press  copies,  were  giv- 
en to  him.  The  original  letters  McCaulley 
had  written  were  also  given  to  him.  Mr. 
Ivan  D.  Rogers  represented  McCaulley  and 
received  from  his  client  the  letters  Burnette 
had  written. 

Preparatory  to  the  trial  the  attorneys  for 
the  respective  parties  agreed  that  the  cor- 
respondence might  be  Introduced  without  pre- 
liminary proof.  To  avoid  mistake.  Hackney 
and  Rogers  checked  over  the  correspondence, 
and  Rogers  was  not  informed  of  any  letter 
of  May  31,  1902.  Shortly  before  the  trial 
Rogers  went  to  Bumette's  office  and  told  him 
he  wanted  to  be  sure  he  had  all  of  Bumette's 
letters  to  McCaulley  and  asked  him  to  get 
his  letter  book  so  the  fact  could  be  deter- 
mined, as  be  wanted  to  be  sure.  Bumette 
took  his  letter  book,  Rogers  held  his  letters, 
and  the  two  went  through  them  to  ascertain 
the  fact,  and  no  copy  of  any  letter  of  May 
31.  1902,  was  pointed  out  to  Mr.  Rogers. 
When  the  trial  occurred  on  May  29,  1908, 
a  purported  copy  of  a  letter  from  Bumette 
to  McCaulley  dated  May  31,  1902.  contalnlnf^ 
Important  matter  bearing  npon  the  rights  of 
the  parties,  was  offered  in  behalf  of  the 
plaintiff.  Objection  was  made  because  no 
such  letter  had  ever  been  heard  of  by  the 
defendant's  counsel  prior  to  that  time.  Bur- 
nette was  sworn  as  a  witness  and  testified 
that  he  had  corresponded  with  McCaulley, 
that  his  stenographer  kept  copies  of  his  let- 
ters to  McCaulley.  that  the  letters  In  a  letter 
book  produced  were  copied  in  the  order  In 
which  they  were  written,  that  he  wrote  a 
letter  of  May  81,  1902.  corresponding  to  a 
copy  contained  in  the  book,  that  he  kept  a 
copy  of  that  letter,  that  the  copy  lu  the  book 
was  correct,  and  that  the  letter  was  mailed 
to  McCaulley.  He  further  stated  that,  in 
making  copies  of  letters  for  Mr.  Hackney, 
he  made  copies  of  the  letters  relating  to  the 
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sale  as  shown  by  the  letter-press  book.  Tbe 
court  prudently  adjourned  tbe  case  to  a  later 
date.  On  August  6,  1903,  wben  tbe  trial  of 
Randolph  r.  McCaulley  was  resumed.  Bur- 
nette  declined  to  testify,  ou  the  ground  that 
his  testimony  might  incriminate  him.  He 
did  testify,  however,  that  be  dictated  tbe 
letter  of  May  31,  1002,  to  bis  stenographer. 
Miss  Baroefs.  He  was  not  pressed  to  state 
when  or  under  what  circumstances  tbe  dicta- 
tion occurred.  On  August  6,  1903.  tbe  ac- 
cusation luvolred  In  this  proceeding  was 
prepared  and  verifled,  and  ou  the  next  day 
it  was  presented  to  tbe  court.  Ou  September 
2,  1903,  the  first  judgment  iu  disbarment  was 
rendered.  On  September  4th  an  application 
was  made  to  set  aside  the  Judgment,  and 
the  court  made  an  order  that,  if  before 
September  8th  an  answer  should  be  filed 
<K)utalning  a  defense  to  tbe  accusation,  the 
judgment  would  on  that  day  lie  set  aside. 
Ou  September  4tb  Burnctte  subscribed  and 
swore  to  an  answer  to  the  accusation  before 
a  notary  public,  which  answer  gave  a  detail- 
ed account  of  tbe  writing  of  tbe  spurious 
letter  in  his  office  and  tbe  making  of  the 
copy  of  It  In  his  letter  book  some  time  In 
the  mouth  of  August,  1902.  These  acts,  how- 
ever, although  commltte<l  in  his  presence, 
were  attributed  to  another  person.  Various 
conversations  with  the  party  cliarged  to  be 
tbe  actual  writer,  relating  to  tbe  transaction, 
were  narrated,  and  the  following  admission 
was  made:  ''That  some  time  afterwards, 
along  in  tbe  first  days  of  Sei>tember.  liKfJ. 
this  respondent  made  a  lead  pencil  copy  of 
said  letter  on  a  piece  of  tyjiewrlter  paper 
and  dictated  the  same  from  said  copy  to  snid 
Morali  Barnes,  who  was  at  that  time  a  stenog- 
rapher In  the  office  of  Elliott  and  Burnette. 
That  this  resi>ondeut  afterwards  told  said 
Morah  Barnes  that  she  uee<l  not  write  said 
letter,  and  she  could  tear  it  up  or  scratch  It 
out.  Tbe  dictation  of  said  letter  to  said 
Morab  Barnes  was  done  at  the  request  and 

the  suggestion  of [the  person  charged 

with  writing  tbe  letter],  and  so  said  Morah 
Barnes  could  get,  and  would  lie  under  the 
impression,  and  of  the  optuion  that  she  bad 
written  such  a  letter  In  whlcb  the  name  of 
Itandolpli  was  mentioned."  Tlie  answer  con- 
<-luded  with  the  statement  that,  while  on  the 
witness  stand  in  the  trial  of  Randolph  v. 
McCaulley.  he  did  not  Intend  to  say  be  wrote 
or  dictated  the  letter  of  May  31.  1902,  or 
that  be  copied  it  in  his  letter  liook. 

When  Burnette  presente<l  himself  before 
tlie  notnr.v  to  be  sworn  to  this  document,  he 
asked  the  officer  to  read  It,  which  he  did. 
Tbe  pai)er  was  discussed  l)etween  them,  and 
the  notary  hesitated  to  have  any  relation  to 
it.  because  It  implicated  other  persons,  and 
he  feiired  it  would  cause  trouble.  On  tbe 
same  day  Burnette  gave  an  interview  to  Mr. 
H.  I..  Woods,  editor  of  the  Wellington  Dally 
News,  containing  the  same  facts  which  were 
embodied  iu  tbe  answer,  but  somewhat 
more  in  detail.    A  portion  of  the  interview 


reads  as  follows:    "On  one  of  these  occasions 

said  that  be  would  write  and  copy 

the  letter,  and  he  and  Randolph  would  take 
the  witness  stand  when  the  suit  came  up  and 
swear  that  'ley  knew  the  letter  was  written 
before  the      It  was  filed,  because  they  saw 

it.    I  finally  yielded,  and sat  down  to 

write  tbe  letter  on  tbe  typewriter.  •  •  • 
Who  changed  the  figtires  iu  the  index  In  tbe 
letter  book?  Burnette  was  asked.  'Those 
changes  I  made.  I  think  it  was  along  in  Fel>- 
ruar}°  or  March  this  year.  I  had  given  Miss 
Barnes  orders  to  make  copies  of  all  tbe 
McCaulley  letters,  and  when  this  letter  was 
not  copied  I  thought  it  would  be  well  to 
change  tbe  indexing  so  that  the  letter  would 
show.  Tbe  figures  are  mine,  and  I  scratched 
tbe  others  out.'  "  Tbe  interview  was  printe*! 
In  the  evening  Issue  of  tbe  paper  named. 
On  the  evening  of  September  5th  Burnette 
left  the  state,  after  making  au  effort  to  con- 
ceal the  fact  that  be  was  going,  and  did  not 
return  until  March  4,  1904.  On  his  return 
he  i>ubll8bed  tlie  contents  of  bis  answer  in 
tbe  disbarment  proceedings  (which,  however, 
bad  never  been  filed^  In  tbe  petition  filetl 
against  Mr.  C.  E.  Elliott,  which  was  con- 
sidered by  this  court  In  tbe  case  of  Elliott 

V.  Burnette,  decided  .  190 — .    In  this 

Iietitlon  he  denied  the  troth  of  the  facts  he 
had  sworn  to  In  tbe  answer  and  asseverated 
tlie  genuineness  of  the  letter  of  May  SI, 
10(C2.  Meanwhile  Mr.  Woods  bad  been  ar- 
rested for  libel  by  the  party  Implicated  by 
Burnette,  on  account  of  the  publication  of 
Burnette's  interview.  On  tbe  trial  of  the 
libel  case  Burnette  was  a  witness.  He  ad- 
mitted the  conversation  with  Woods  on  the 
morning  of  8ei)teml)er  4.  1903,  examlne<l  a 
copj'  of  tbe  Wellington  Daily  News  of  that 
date,  and  stated  that  it  contained  tbe  sub- 
stance of  such  conversation,  but  declined  to 
sa.v  whether  the  matter  was  troe,  because  It 
might  Incriminate  him.  He  did,  however, 
make  the  following  further  significant  ad- 
missions: "Q.  Do  j-ou  refuse  to  testify  on 
the  ground  that  your  testimony  In  regard  to 
tbe  statement  made  to  Mr.  Woods  would 
tend  to  Incriminate  you,  because  of  your 
testimony  on  tbe  trial  of  Randolph  against 
McCaulley?  A.  I  do.  I  think  It  might:  yes. 
sir.  I^t  me  see  that  paper.  (Exhibit  O 
handed  to  witness.)  A.  (Continued)  I  think 
I  can  tcstlf.v  to  parts  of  that  article,  except 
to  tbe  part  that  has  to  do  with  the  writing 
or  copying  and  the  mailing  of  the  letter. 
Q.  Was  tliere  a  conversation  between  you 

and  in  regard  to  writing  a  letter  to 

Ell  McCaule.v  and  dating  It  back  at  any 
time  after  tbe  suit  of  Randolph  against 
McCaulley  had  been  brought?  A.  There 
was.  Q.  Where  did  that  conversation  take 
place?  A.  Took  place  In  our  office.  Q. 
Office  of  Elliott  and  Burnette?  A.  Yes,  sir. 
Q.  Was  Mr.  Elliott  there?  A.  No,  sir.  Q. 
Was  Morah  Barnes  there?  A.  No,  Sir. 
•  •  •  Q.  Did  you  and have  an.v  con- 
versation iu  regard  to  tbe  letter,  or  copy  of 
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tlie  letter,  dated  May  31,  1902,  purporting  to 
have  been  addressed  to  BU  McCauUey  and 
-written  by  you,  after  the  20th  of  May,  lOas, 
and  prior  to  the  6th  day  of  August,  lOas? 
A.  Did  we  hare  any  conversation?  Q.  Yes, 
sir.  A.  Yes,  sir.  Q.  How  many  conversa- 
tions did  you  have?  A.  Well,  of  course,  I 
wouldn't  undertake  to  say  how  many,  but 
then  there  were  1,5  or  20.  I  should  Judge,  at 
different  times  between  those  dates." 

It  Is,  of  course,  plain  to  everj'  lawyer  that 
there  could  be  no  occasion  for  talking  about 
writing  a  post-dated  letter  if  the  letter  of 
May  31,  1902,  were  genuine.  A  genuine 
letter  would  not  have  aroused  the  feverish 
agitation  which  led  to  15  or  20  consultations 
about  It.  If  the  letter  had  been  gem,  iie,  a 
copy  of  It  would  have  been  given  to  Hack- 
ney, who  would  have  shown  It  to  Rogers 
when  they  were  checking  up  the  correspond- 
ence, and  Burnette  would  have  called  at- 
tention to  its  absence  when  Rogers  was 
checking  up  the  correspondence  to  be  sure  he 
had  It  all.  Not  being  genuine,  It  was  neces- 
sary to  conceal  it  from  Rogers  until  the  trial, 
else  Rogers  would  have  had  time  to  inter- 
rogate his  client,  a  nonresident  of  the  state, 
and  the  scheme  would  have  failed  or  would 
have  been  exposed.  Bumette's  letter  to 
McCaulley  of  May  30th  contained  tlie  list  of 
heirs.  His  letter  of  June  4th  referred  to 
that  letter  as  the  last  and  left  no  room  for 
one  of  May  31  st  These  facts  are  all  Inconsis- 
tent with  the  genuineness  of  the  disputed 
letter.  They  are  consistent  with  the  inter- 
view with  Woods  and  with  the  disbarment 
answer.  The  statements  In  the  petition 
against  Elliott  were  probably  inserted  In  a 
floundering  attempt  on  the  part  of  Burnette 
to  rrtiabllltate  himself  after  he  had  abscond- 
ed and  returned.  Whether  Burnette  fabri- 
cated the  letter  alone  or  had  a  confederate 
Is  immaterial.  The  court  was  abundantly 
justified  In  finding  the  defendant  guilty,  and 
its  conclusion  is  fortified  by  the  failure  of 
Burnette  to  interpose  in  court  any  single 
written  or  oral  statement  either  in  denial  or 
explanation  of  the  facts  charged  against  him, 
from  the  day  the  accusation  was  filed  to  the 
present  time.  Matter  of  Randel,  1.58  N.  Y. 
21«.  52  X.  E.  1100;  In  re  Wellcome,  23  Mont 
450.  4«8.  50  Pac.  445;  Ex  parte  Thompson, 
32  Or.  499.  40  L.  R.  A.  194.  52  Pac.  570: 
People  r.  Webster,  28  Colo.  223,  225,  64  Pac. 
207. 

Some  objections  to  the  admission  of  evi- 
dence are  argued.  The  disbarment  answer 
was  proved,  after  the  original  had  been  tra- 
ced Into  Bumette's  possession,  by  a  copy 
taken  by  one  of  bis  attorneys  who  furnished 
It  to  the  prosecuting  committee.  It  is  claim- 
ed the  paper  was  privileged.  As  already 
shown,  Burnette  published  the  matter  con- 
tained in  this  answer  to  the  notary  who 
administered  the  oath  to  bim.  He  published 
the  same  matter  to  Woods.  He  again  pub- 
lished it  In  bl8  petition  against  Elliott.  It 
was  then  no  longer  private  or  confidential 


or  privileged.  Whenever  a  party  to  a  ca«»M» 
voluntarily  solicits  and  procures  the  reading 
of  his  unfiled  pleading  by  a  nonprofessional 
stranger,  bruits  It  in  a  newspaper  Interview 
and  blazons  It  upon  the  records  of  a  court 
of  general  Jurisdiction  in  another  ploadfiig 
filed  against  the  attorney  who  assisted  In 
preparing  It,  the  privileged  character  of  the 
document  Is  waived.  It  then  becomes  com- 
mon public  property,  the  attorney  is  released 
from  the  confidential  relation  he  bore  to  It 
prior  to  its  publication,  and  his  production  of 
a  copy  of  It  which  he  has  retained,  for  use 
as  evidence  in  a  subsequent  proceeding 
brought  against  the  party.  Is  not  a  breach 
of  privilege.  In  re  E311ott  (opinion  of  this 
court  filed  February  10,  1906)  84  Pac.  750. 
If  any  decided  cases  have  attempted  to  make 
the  rule  of  privilege  a  by-word,  by  holding 
to  the  contrary,  they  are  disapproved. 

The  newspaper  Interview  with  Woods  was 
proved  by  an  Identified  copy  of  the  Welling- 
ton Dally  News  of  September  4,  1904.  It 
having  been  shown  that,  on  the  trial  of 
the  libel  suit,  after  Inspecting  that  Issue  of 
the  paper,  Burnette  declared  he  made  the 
statements  It  contained,  the  paper  was  the 
best  evidence.  This  Interview  constituted 
an  admission  that  the  letter  of  May  31,  1902. 
was  not  genuine,  and  the  fact  that,  on  the 
trial  of  the  libel  case,  Burnette  declined  to 
answer  respecting  its  truth,  did  not  alTect 
its  admissibility. 

The  Judgment  of  the  district  court  of  Sum- 
ner county,  revoking  the  license  of  Cleo  D. 
Burnette  to  practice  as  an  attorney  and 
counsellor  at  law  In  the  courts  of  Kansas, 
Is  affirmed.    AH  the  Justices  concurring. 


STATE    ex    rel.    COLKMAN,    Atty.   Gen.,    t. 

WELFELT. 

(Supreme  Conrt  of  Kansas.    May  12,  lOOG.) 

Shbbiffs— Removal  fbom  Office. 

A  proceedins  for  the  purpose  of  removing 
a  sheriff  from  his  office  for  failure  propJTly  to 
perform  his  duties  should  be  brought  first  in 
the  district  court,  and  not  in  the  Supreme 
Court  by  original  proceeding  in  quo  warranto. 

Quo  warranto  by  the  state,  on  the  relation 
of  C.  C.  Coleman,  Attorney  General,  against 
Adam  O.  Welfelt.    Dismissed. 

C.  C.  Coleman,  Atty.  Gen.,  and  J.  E.  Tor- 
mnce,  for  plaintiff.  C.  T.  Atkinson  and  G. 
H.  Buckman,  for  defendant 

PER  CURIAM.  This  is  an  original  pro- 
ceeding brouglit  In  this  court  for  the  pur- 
pose of  removing  the  sheriff  of  Cowley  coun- 
ty from  his  office  for  failure  properly  to  i)er- 
form  its  duties.  A  motion  to  dismiss  is 
made,  upon  the  groimd  that  It  might  more 
appropriately  be  brought  In  the  district  court 
The  reason  given  for  Invoking  the  action  of 
this  court  Is  that  the  docket  of  the  district 
court  is  so  congested  that  a  case  begun  there 
could  not  be  finally  determined  before  the 
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expiration  of  the  defendant's  term,  In  Janu- 
ary, 1907.  It  Is  obvious  that  no  final  deter- 
mination could  be  bad  of  the  present  pro- 
ceeding before  that  time,  unless  it  should  be 
heard  out  of  Its  regular  order.  Time  could 
doubtless  be  saved,  however,  by  instituting 
Bueli  a  proceeding  in  the  court  of  last  resort, 
aind  that  might  ordinarily  be  a  sufficient  rea- 
son for  such  course.  But  another  feature 
of  this  case  requires  consideration.  The 
sheriff  Is  an  officer  sustaining  a  relation  of 
peculiar  intimacy  to  the  district  court  While 
lie  has  duties  to  perform  unrelated  to  that 
tribunal,  be  is,  in  a  general  sense,  one  of  its 
officers.  Allegations  of  misconduct  with  ref- 
erence to  carrying  out  the  mandates  of  that 
court  <and  tliose  here  relied  on  are  of  that 
character),  can  be  investigated  with  a  great-  j 
er  assurance  of  reaching  a  Just  result  in  the 
county  where  the  acts  complained  of  are  al- 
leged to  have  been  committed.  The  reasons 
slated  in  State  t.  Breeze,  15  Kau.  123,  and 
Supreme  Lodge  v.  Carey,  57  Kan.  055,  47 
Pac.  021,  for  requiring  applications  to  con- 
trol the  acts  of  tlie  clerk  of  the  district  court 
to  be  made  first  to  that  court,  apply  with 
substantially  e<iual  force  In  support  of  the 
contention  that  the  same  rule  should  be  en- 
forced in  the  case  of  a  proceeding  of  this 
character  against  the  sheriff.  The  rule  of  i 
this  court  requiring  the  plaintiff,  bringing 
original  proceedings  here,  to  show  by  affida- 
vit wliy  that  course  is  adopted,  was  not 
framed  upon  the  theory  that  the  existence 
of  any  particular  class  of  reasons  is  Juris- 
dictional, but  with  a  view  to  afford  an  early 
opportunity  In  the  history  of  each  case  for 
the  court  to  determine  whether  there  is  good 
ground  for  the  discretionary  exercise  of  a 
conceded  Jurisdiction.  The  existence  of  the 
Jurisdiction  does  not  imply  that  a  litigant 
has  always  an  absolute  and  unconditional 
right  to  invoke  it.  In  re  Burnette  (Just  de- 
cided) 85  Pac.  5".'>.  In  the  present  instance 
the  court  is  of  the  opinion  that  the  contro- 
versy involved  is  one  which  can  better  be 
heard  in  the  district  court,  and  that  the  rea- 
sons given  for  a  different  course  are  not 
sufficient  to  overcome  that  consideration. 
The  cause  is  therefore  dismissed. 


In  re  SMITH. 
(Suprome  Court  ot  Kansas.    May  12,  lOOC.) 

1.  VExrK— C'lrANOE— Prrtudick  of  .TunoE. 

An  npprohpnsion  of  a  party  that  a  judge 
is  prejiuliipd  agninst  him  is  not  enouprh  to  re- 
«Hiirp  a  clmnKP  of  vpniio,  but  it  must  satis- 
factorily appear  that  prejudice  in   fact   pxists. 

2.  Attorney  and   Client  —  Disharment  — 
GRotNn.s. 

The  enumeration  in  the  statute,  of  cer- 
tain acts  wliich  will  he  clcemed  suffloient  for  the 
revocation  or  suspension  of  an  attornpy"s  liopnse 
to  practice  law,  does  not  limit  the  common-law 
power  of  the  court  in  that  respect,  and  attor- 
neys may  be  disbarred  for  other  than  the 
statutory  grounds. 

(Ed.    XotP. — For   cas(>s   in   point,   see   vol.   5, 
Cent.  Dig.  Attorney  and  Client,  $  50.J 


3.  Same. 

An  attorney  may  be  disbarred,  not  only 
for  malpractice  and  dishonesty  in  tiis  pro- 
fession, but  also  for  gross  misconduct  showing 
him  to  be  unworthy  of  the  privileges  which  the 
law  confers  on  him  and  unfit  to  be  intrusted 
with  the  duties  and  powers  of  an  attorney. 

[Ed.   Note. — For  cases   in    point,   see  vol.   5, 
Cent.  Dig.  Attorney  and  Client,  {  63.] 

4.  Same. 

Where  the  rharges  made  against  an  at- 
torney involve  moral  turpitude,  proof  of  a  con- 
viction is  not  essential  to  a  d  isbarment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  g  CA.] 

5.  Same— Defexsk.s— Limitations. 

In  a  proceeding  for  the  disbarment  of  an 
attorney,  the  statute  of  limitations  is  no  de- 
fense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent  Dig.  Attorney  and  Client,  S  71.] 

6.  Same— Method  or  Pbocedcbe. 

In  such  a  case,  the  court  itself  is  the  trier 
of  both  facts  and  law,  and  these  function.« 
cannot  be  delegated  to  a  committee,  commis- 
sioner, or  referee. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  {  73.] 

7.  Same— Form  op  C}iar«e. 

The  formal  and  technical  requirements 
of  criminal  pleading  are  not  required  in  an 
accusation,  but  it  is  necessary  that  the  charge 
against  an  attorney  shall  be  so  specific  as  to 
fairly  inform  him  of  the  precise  nature  of  the 
misconduct  of  which  he  is  accused.  If  the  facta 
of  the  charged  misconduct  are  clearly  brought 
to  his  attention,  the  form  in  which  they  are 
stated,  and  whether  some  of  them  are  reiteated 
in  several  paragraphs,  are  not  vitaL 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent  Dig.  Attorney  and  Client  S§  60,  70.] 

8.  Same— EVI DENCE— SCKKICIENCT. 

The  testimony  of  moral  and  professional 
delinquency  of  the  respondent  is  held  to  meet 
the  requirement  that  more  than  a  mere  pre- 
ponderance of  the  evidence  is  necessary  in  such 
cases,  and  is  sufScient  to  support  the  judg- 
ment of  the  disbarni(>iit. 
(Syllabus  by  the  Court) 

Appeal  from  Di8tri(rt  Court  Wyandotte 
County;  J.  McCabe  Moore,  Judge. 

Proceedings  for  the  disbarment  of  J.  A. 
Smith,  an  attorney  at  law.  From  a  Judg- 
ment disbarring  respondent  he  appeals.  Af- 
firmed. 

J.  A.  Smith  and  L.  W.  Keplinger,  for  apiiel- 
lant.  Samuel  Mahor,  John  A,  Hale,  and 
Thomas  J.  White,  for  aiipellce. 


JOHNSTON,  C.  J.  This  was  a  proceeding 
brought  In  the  district  court  of  Wyandotte 
county  for  the  disbarment  of  J.  A.  Smith,  a 
practicing  attorney  in  the  courts  of  Kansas 
I'lton  a  complaint  made  that  Smith  bad  been 
guilty  of  malpractite  and  other  misconduct 
the  court  appointe«l  a  committee  of  the  bar 
to  make  a  preliminary  Investigation  of  the 
charges  and  to  reiwrt  whether  further  action 
upon  the  complaint  should  be  taken.  This 
committee,  after  an  extended  Inquiry,  recom- 
mended tliat  an  accusation  be  filed  against 
Smith.  The  court  accordingly  npiralnted  an- 
other committee  of  lawyers  to  i>repare  and 
file  au  accusation  against  him,  aud  one  con^ 
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taintng  three  paragraphs   was  drawn   and 
filed.    In  the  first  paragraph  it  was  alleged 
that  Smith  was  a  material  witness  In  a  case 
pending  in  the  district  court  of  Lyon  county, 
as  to  whether  a  certain  deed  purporting  to 
convey  the  land  in  controversy  was  genuine 
or  a  forgery;  that  he  was  visited  by  J.  W. 
Blank,  who  offered  to  give  Smith  $200  if  he 
would  testify  falsely  In  the  case,  or  would  ab- 
sent himself  so  that  bis  deposition  could  not 
l»e  taken,  or  service  of  a  subpoena  made  upon 
hlni;    that    Smith    accepted    the    otter    and 
ap-eed  with  Blank  either  to  give  the  false 
testimony  or  to  absent  himself  so  that  his  evi- 
dence could  not  be  had;  that  Blank  paid  Smith 
*10  of  the  stipulated  amount  and  to  secure 
iwyment   of    the    remainder   gave    Smith    a 
diamond   of   the  value  of  ?175;   that   later 
Blank  brought  an  action  of  replevin  for  the 
recovery  of  the  diamond  against  Smith  In 
the  district  court  of  Wyandotte  county.  In 
which   Smith  stated  and  made  the  defense 
that  the  diamond  was  given  to  him  for  the 
Immoral  and  Illegal  purpose  mentioned  In  the 
offer ;  that  the  trial  resulted  in  a  verdict  and 
Judgment  against  Smith,  whereupon  he  in- 
stituted a  proceeding  in  error  In  the  Supreme 
Court  to  reverse  the  judgment,  and  to  that 
end  argued  there  that,  because  the  diamond 
had  been  given  to  him  for  the  aforementioned 
Immoral   and  illegal  purpose,  there  should 
be  a  reversal  of  the  judgment ;  but  that  upon 
his   own   statement  and  argument  the  Su- 
l)reme  Court  denied  any  relief  and  dismissed 
the  proceeding  upon  the  grounds  stated  in 
the  decision,  reported  In  69  Kan.  853,  76  Pac. 
858.    In  the  second  paragraph  It  Is  alleged 
that  Smith  came  into  possession  of  the  dia- 
mond mentioned  in  the  first  paragraph,  but 
that  the  exact  mamier  in  which  he  gained 
])08ses8lon  of  it  was  not  known  to  the  com- 
mittee; that  upon  a  demand  for  Its  return 
to   the   Owner   Smith   refused   to   surrender 
It,  setting  up  that  it  was  obtained  for  the  Il- 
legal purpose  mentioned  in  the  first  para- 
graph.    The  details  of  the  transaction,  the 
bringing  of  the  replevin  action,  and  the  at- 
tempted review  of  the  judgment  rendered  In 
that  action,  together  with  the  defenses,  state- 
ments,  and    arguments   made   by    Smith    In 
those  proceedings,  were  alleged  In  substan- 
tially the  language  employed  In  the  first  para- 
graph, closing  with  the  averment  that,  not 
withstanding  the  final  judgment  for  the  return 
of  the  diamond  to  Its  owner.  Smith  still  re- 
fuses to  give  it  up.    In  the  third  paragraph 
It  is  averred  that  Smith  brought  an  action 
In  behalf  of  a  client  to  recover  an  Indebted- 
ness  for  labor,  and,  after  having  been  in- 
formed by  both  of  the  parties  to  the  transac- 
tion that  the  debt  had  been  paid  and  the  con- 
troversy settled,  he  continued  the  litigation, 
Introduced  false  testimony,  and  made  false 
statements.  In  the  absence  of  the  defendant, 
by  which  the  justice  of  the  peace  before 
whom  the  case  was  tried  was  deceived,  and 
was  Induced  to  enter  a  judgment  against  the 
defendant  for  flO,  when  Smith  well  knew  that 


the  debt  had  been  fully  paid  and  satlsflet 
After  several  motions  directed  at  the  ac- 
cusation had  been  made  and  overruled,  and 
a  motion  for  a  change  of  venue  had  been 
denied,  the  respondent  answered,  denying  thfr 
charges  made  against  him,  pleading  the  bar 
of  statutes  of  limitation,  and  also  a  former 
adjudication  of  the  charge  as  to  the  diamond, 
and  setting  forth  his  version  of  the  transaction 
MIK)n  which  the  charges  in  the  accusation 
were  based.  Much  testimony  was  offered, 
upon  which  the  court  found  that  the  charges 
were  sustained,  and  entered  a  judgment  re- 
voklug  the  license  of  the  respondent  as  an 
attorney  and  counselor  at  law,  and  barring 
him  from  practicing  his  profession  In  the 
courts  of  the  state,  and  striking  his  name 
from  the  roll  of  attorneys. 

The  first  question  raised  on  this  appeal 
Is:  AVas  there  error  In  refusing  respondent's 
application  for  a  change  of  venue?  In  an 
affidavit  Smith  stated  that  he  believed  the 
district  judge  entertalnetl  a  feeling  of  III 
will  and  prejudice  toward  him,  citing  rulings 
In  a  number  of  cases  as  indicating  such  a 
state  of  mind,  and  that  his  apprehensions  of 
prejudice  were  shared  by  his  clients,  and  on 
that  account  he  had  been  bringing  most  of 
his  cases  in  the  court  of  common  pleas  of 
Wyandotte  county.  Respondent  states  la 
his  affidavit  that  he  aqults  the  judge  of  any 
Intentional  njiscouduct  or  desire  to  wrong 
him,  and  that,  although  the  judge  seems  not 
to  be  conscious  of  any  prejudice  toward  him,, 
he  believes  the  judge's  state  of  mind  to  I» 
such  that  he  cannot  give  respondent  a  fair 
trial.  Eliminating  mere  conclusions,  and 
looking  to  the  facts  stated  in  the  afi^davlt,. 
it  is  clear  that  a  change  of  venue  would  not 
have  been  justified.  It  frequently  has  been 
held  that  the  venue  should  never  be  changed 
upon  this  ground,  unless  the  evidence  clearly 
establishes  the  prejudice  of  the  judge.  The 
most  that  can  be  said  of  the  showing  In  sup- 
port of  the  application  in  this  case  Is  that 
It  Indicates  a  strong  belief  on  the  part  of 
the  respondent  that  a  prejudice  existed 
against  him  In  the  mind  of  the  judge.  It 
Is  not  enough  that  a  party  apprehends  or  be^ 
lleves  that  a  judge  Is  prejudiced,  but  it 
must  satisfactorily  appear  that  prejudice  in> 
fact  exists.  If  mere  fear  of  prejudice  in  » 
Judge  would  warrant  a  change,  the  applica- 
tions for  changes  of  venue  would  be  numer- 
ous. The  rule  established  by  the  statute  and 
the  decisions  relating  to  changes  of  venne 
on  account  of  the  prejudice  of  the  judge  make 
it  clear  that  no  error  was  committed  in  deny- 
ing the  respondent's  application.  City  of 
Emporia  v.  Vohner,  12  Kan.  622;  State  v. 
Boban,  19  Kan.  50;  Protective  Union  v. 
Gardner,  41  Kan.  401,  21  Pac.  283 ;  State  ▼. 
Grlnstead,  62  Kan.  608,  64  Pac.  49;  State  v. 
Stark,  63  Kan.  529,  66  Pac.  243,  54  L.  R.  A. 
910,  88  Am.  St.  Rep.  251 ;  State  v.  Parmenter, 
70  Kan.  513,  79  Pac.  123. 

It  is  next  contended  that  some  of  the  cba» 
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ges  against  Smith  do  not  fall  within  the 
causes  for  disbarment  named  In  the  statute. 
As  win  be  observed,  the  statute  does  not  pro- 
vide that  the  only  canses  for  which  the  li- 
cense of  an  attorney  may  be  revoked  or  sus- 
pended are  those  specified  in  the  statute,  nor 
does  It  undertake  to  limit  the  common-law 
power  of  the  courts  to  protect  Itself  and  the 
public  by  excluding  those  who  are  unfit  to 
assist  In  the  administration  of  the  law.  It 
merely  provides  that  certain  causes  shall  be 
deemed  sufficient  for  the  revocation  or  sus- 
pension of  an  attorney's  license.  Gen.  St 
1901,  {  398.  In  the  early  case  of  Peyton's 
Appeal,  12  Kaa  404,  it  was  held  that  this 
statute  was  not  an  enabling  act,  but  that  the 
power  of  the  court  to  exclude  unfit  and  un- 
worthy members  of  the  profession  was  In- 
herent; that  "it  is  a  necessary  incident  to 
the  proper  administration  of  justice;  that  it 
may  be  exercised  without  any  special  statu- 
tory authority,  and  In  all  proper  cases,  unless 
positively  prohibited  by  statute;  and  that  It 
may  be  exercised  in  any  manner  that  will 
give  the  party  to  be  disbarred  a  fair  trial 
and  a  full  opportunity  to  be  beard."  If 
there  is  authority  in  the  liOglslature  to  re- 
strict the  discretion  of  the  courts  as  to  what 
shall  constitute  causes  for  disbarment,  or 
to  limit  the  Inherent  power  which  they  have 
exercised  from  time  immemorial.  It  should 
not  be  deemed  to  have  done  so,  unless  Its 
purpose  is  clearly  expressed.  It  is  generally 
held  that  the  enumeration  of  the  grounds  for 
disbarment  In  the  statute  Is  not  to  be  taken 
as  a  limitation  on  the  general  power  of  the 
court,  but  that  attorneys  may  be  removed 
for  common-law  causes  as  well  when  the 
exercise  of  the  privileges  and  functions  of 
their  high  office  Is  Inimical  to  the  due  ad- 
ministration of  Justice.  Farlln  v.  Book,  80 
Kan.  401,  1  Pac.  128,  46  Am.  Rep.  100;  In 
re  Norris,  60  Kan.  669,  67  Pac.  628;  Boston 
Bar  Association  v.  Greenhood,  168  Mass.  169, 
46  N.  E.  668 ;  In  the  Matter  of  Mills,  1  Mich. 
892;  Lnnghlln's  Case,  10  Mo.  App.  1,  81  B. 
W.  889;  State  v.  Harber,  129  Mo.  271.  31  S.  W. 
889;  State  v.  Gebhardt,  87  Mo.  App.  642;  In  re 
Boone  (C.  C.)  83  Fed.  944;  4  Cyc.  905,  906. 
The  nature  of  the  office,  the  trust  relation 
which  exists  between  attorney  and  client,  as 
well  as  between  court  and  attorney,  and  the 
statutory  rule  prescribing  the  qualifications  of 
attorneys,  uniformly  require  that  an  attor- 
ney shall  be  a  person  of  good  moral  cbaf 
acter.  If  that  qualification  is  a  condition 
precedent  to  a  license  or  privilege  to  enter 
upon  the  practice  of  the  law.  It  would  seem 
to  be  equally  essential  during  the  continuance 
of  the  practice  and  the  exercise  of  the  privi- 
lege. So  It  is  held  that  an  attorney  will  be 
removed  not  only  for  malpractice  and  dis- 
honesty in  bis  profession,  but  also  for  gross 
misconduct  not  connected  with  his  profes- 
sional duties,  which  show  him  to  be  unfit  for 
the  office  and  unworthy  of  the  privileges 
which  bis  license  and  the  law  confer  upon 
talm.    Ex  parte  Wall,  107  U.  S.  2C5,  2  Sup. 


Ct  669,  27  I.  Ed.  KS2;  In  n  Burr,  Fed.  Cu. 
Mo.  2,  186;  1  Wheeler,  Cr.  Cases  603;  In  re 

O ,  78  Wis.  602,  42  N.  W.  221;  Delano's 

Case,  58  N.  H.  5,  ^  Am.  Rep.  666 ;  O'Connell. 
PeUtioner.  174  Mass.  263,  63  N.  B.  1001.  54 
N.  E.  658;  Dormenon's  Cose,  1  Mart  (O.  8.; 
La.)  129;  In  re  Percy,  86  N.  T.  651;  San- 
bom  y.  Kimball.  64  Me.  140;  In  re  Welcome, 
23  Mont  460,  60  Pac.  446;  In  re  Weed,  28 
Mont  607,  68  Pac.  1115;  Coben  t.  Wright  22 
CaL  293;  State  v.  McGlsugberty,  83  W.  Va. 
250,  10  S.  E.  407;  Jones's  Case,  2  Pa.  Dist 
B.  638;  State  v.  Byrkett.  4  Ohio  S.  &  C.  P. 
Dec.  89;  4  Cyc.  910;  8  A.  &  E.  Eney.  of  Law. 
902.  Respondent  was  charged  with  profes- 
sional misconduct,  and  also  with  misconduct 
not  directly  connected  with  his  professional 
duties,  but  all  of  the  charges  related  to  the 
administration  of  Justice  and  seriously  af- 
fected his  professional  and  personal  Int^rity. 
Although  the  charges  Involved  moral  turpi- 
tude. It  is  not  necessary  to  a  disbarment  that 
there  should  be  a  conviction.  Ex  parte  Wall, 
supra ;  State  ex  reL  Hartman  v.  Cadwell.  16 
Mont  119,  40  Pac  176;  SUte  t.  Wlnton,  11 
Or.  456,  6  Pac.  837,  60  Am.  Rep.  486 ;  Perry 
V.  State,  8  G.  Greene  aowa)  660;  Watson  v. 
Citlsens'  Savings  Bank,  6  S.  a  169;  In  r« 
Davles,  93  Pa.  116,  39  Am.  Rep.  729 ;  Gatea^s 
Cose,  1  Pa.  Oa  Ct  R.  23a  Even  an  acqultal 
upon  a  criminal  charge  does  not  prevMit  the 
disbarment  of  an  attorney,  where  it  clearly 
appears  that  the  misconduct  under  investiga- 
tion rendered  him  unlit  to  be  Intrusted  with 
the  powers  and  duties  of  his  profession. 
People  V.  Mead,  20  Cola  844,  68  Pac  241. 

It  is  contended  that  the  proceeding  is 
barred  by  some  statute  of  limitations,  but 
respondent  points  out  no  particular  limita- 
tions applicable  to  cases  of  this  character. 
Staleness  in  a  charge  against  an  attorney 
might  prevent  Its  being  considered,  because 
an  unreasonable  delay  in  the  presentation  of 
a  charge  of  misconduct  might  make  it  Im- 
possible for  an  attorney  to  procure  witness- 
es or  the  testimony  available  at  an  earlier 
time  to  meet  such  charge ;  but  the  statute  of 
limitations  Itself  is  no  defense  to  such  a  pro- 
ceeding. In  re  Elliott  (Kan. ;  recently  decid- 
ed) 84  Pac  750;  In  re  Lowenthal,  78  Cal. 
427,  21  Pac  7;  Ex  parte  Tyler,  107  Cal.  78, 
40  Pac.  83 ;  In  re  Weed,  supra ;  United  States 
V.  Parks  (C  C)  93  Fed.  414;  4  Cyc  914,  915. 
It  cannot  be  said  that  the  charges  in  the 
present  case  have  become  stale,  nor  that 
there  has  been  an  unreasonable  delay  In  pre- 
senting them  to  the  court 

The  respondent  urges  as  a  defense  that  a 
former  Inquiry  as  to  his  professional  stand- 
ing and  conduct  bars  the  maintenance  of 
this  proceeding.  In  1901  complaint  as  to  his 
misconduct  was  made  to  the  court,  and. 
among  other  things,  the  diamond  transaction 
was  mentioned.  The  court  appointed  a  com- 
mittee to  investigate  the  charges  and  report 
the  results  with  recommendations.  The  com- 
mittee made  an  extended  Inquiry,  reported 
that  the  charges  presented  were  not  true. 


uigitized  by 


Google 


Kan.) 


IN  RE  SMITH. 


587 


and  their  i-eport,  wbicb  was  not  preserved, 
•was  approved  by  tbe  court,  and  It  was 
ordered  tbat  the  petition  for  disbarment 
should  be  denied.  The  argument  is  that,  as 
the  misconduct  In  respect  to  the  diamond  was 
included  in  the  complaint,  brought  to  the  at- 
tention of  tbe  committee,  and  tbe  committee's 
report  acted  on  by  the  court,  it  is  not  open  to 
further  consideration.  The  action  taken  lu 
that  preliminary  investigation  by  the  com- 
mittee, although  approved  by  the  court,  is  in 
no  sense  an  adjudication.  In  the  first  place. 
It  appears  tbat  the  diamond  transaction  was 
not  in  fact  investigated.  At  that  time  It 
was  the  subject  of  inquiry  in  the  replevin  ac- 
tion heretofore  mentioned,  and  hence  the 
committee  concluded  to  leave  it  out  of  con- 
sideration. Again,  tbe  investigation  appears 
to  have  been  preliminary  and  only  for  tbe 
purpose  of  determining  whether  a  formal  ac- 
cusation should  be  filed  and  the  respondent 
cited  to  appear  and  make  answer  to  the  char- 
ges of  misconduct.  Like  action  was  taken 
In  the  present  case,  for  it  appears  that  the 
accusation  was  not  filed  until  a  committee  of 
the  Wyandotte  county  bar  had  inquired  into 
the  charges  and  recommended  that  further 
proceedings  be  taken.  This  Is  not  an  un- 
common practice,  especially  where  tbe  court 
Is  not  satisfied  that  the  charges  made  are 
well  founded,  or  where  it  has  not  sufficient 
time  to  make  the  necessary  inquiry  in  order 
to  determine  whether  the  attorney  should 
be  cited  before  tbe  court  to  answer  and  de- 
fend. There  is  a  further  reason  why  the 
action  taken  cannot  be  considered  as  a  bind- 
ing adjudication.  Charges  of  this  character 
cannot  be  tried  by  a  committee,  nor  can  the 
functions  of  the  court  In  this  respect  be  dele- 
gated to  any  one  else.  The  statute  is  speci- 
fic and  expressly  i)laces  this  responsibility 
upon  the  court  Itself.  It  provides :  "To  the 
accusation  be  may  plead  or  demur,  and  the 
Issues  joined  thereon  shall  in  all  cases  be 
tried  by  the  court,  all  the  evidence  being  re- 
duced to  writing,  filed  and  preserved."  Gen. 
St  1801,  I  401.  It  was  the  evident  legis- 
lative purpose  tbat,  in  cases  where  the  honor 
and  dignity  of  the  court  are  Involved,  and 
which  so  seriously  affect  one  of  Its  attorneys, 
the  court  Itself  should  be  the  trier  of  both 
facts  ond  law.  In  Colorado  it  is  held  that 
the  testimony  in  such  a  case  may  be  reiwrted 
by  a  referee  (People  v.  Mead,  supra),  but  in  a 
number  of  states  it  Is  ruled  that  the  judge 
should  not  only  make  the  findings  of  fact  and 
law,  but,  also,  that  the  witnesses  should  be 
examined  in  the  presence  of  the  court. 
State  V.  Flnley,  30  Fla.  325.  11  South.  074, 
18  li.  R.  A.  401 ;  In  the  Matter  of  Alliert  L. 
Chandler,  106  Mich.  235,  (13  N.  W.  69;  In  the 
Matter  of  An  Attorney,  83  N.  Y.  104 ;   In  the 

Matter  of ,  an  Attorney,  86  N.  Y.  563. 

In  tbe  Investigation  of  the  respondent  In 
1901  there  was  certainly  no  trial  by  the 
court,  and  hence  no  adjudication.  The 
toBtlmony  in  the  record  makes  It  clear  tbat 
such  inquiry  as  tbe  committee  made  was 


only  preliminary,  that  the  transactions  in-  • 
volved  here  were  not  In  fact  considered  by 
the   committee,    and    that  there   has    never 
been  a  previous  trial   by  the  court  of  the 
charges  now  under  considerotlon. 

There  is  complaint  of  hiconslstency  In  the 
charges  contained  in  the  accusation,  and  a 
couteution  tbat  the  prosecuting  committee 
should  have  been  required  to  elect  whether 
It  would  stand  upon  the  first  or  second 
counts.  Both  of  these  counts  related  to  the 
conduct  of  the  respondent  In  respect  to  the 
diamond.  In  the  firat  It  was  charged  that 
u'ouey  and  a  diamond  were  given  to  and 
accepted  by  respondent  as  a  bribe  to  assist 
in  defeating  the  ends  of  justice,  and  that 
when  possession  and  ownership  of  the  dia- 
mond were  presented  to  the  courts  he  plead- 
ed his  own  Immoral  and  Illegal  acts  to 
defeat  a  recovei-y.  In  the  second  count  It 
alleged  that  the  committee  was  unable  to 
stattf  the  exact  manner  In  which  the  respond- 
ent gained  possession  of  the  diamond,  but 
that  he  unlawfully  refused  to  give  it  up,  and 
when  proceedings  were  brought  for  its  re- 
covery he  set  uj)  that  the  money  was  paid 
and  the  diamond  delivered  for  the  Immoral 
purpose  related  in  the  first  count.  It  Is 
aiauifest  that  tbe  complaint  was  framed  to 
meet  the  exigencies  of  the  proof.  The  pro- 
ceeding is  not  criminal,  and  the  formal  and 
technical  requirements  of  criminal  pleading 
are  not  necessary  in  an  accusation.  In  re 
Burnette  (Kan.;  just  decided)  8o  Pac.  575. 
In  criminal  cases,  however,  the  pleader  is 
permitted  to  charge  the  same  ofTense  In 
several  counts,  In  order  to  meet  the  require- 
ments of  the  evidence.  While  formal  and 
technical  pleading  Is  not  essential  to  this 
proceeding,  it  is  Important  that  the  charges 
against  an  attorney  shall  be  so  specific  as 
to  fairly  inform  him  of  the  precise  nature  of 
the  misconduct  with  which  he  is  accused. 
If  tbe  facts  of  the  charged  misconduct  are 
clearly  brought  to  bis  attention,  the  form  In 
which  they  are  stated  and  whether  in  one  or 
two  paragraphs  is  not  of  great  Importance. 
In  any  event,  the  penalty  can  be  no  more 
than  dlsliarment.  So,  In  this  case,  respond- 
ent was  notified  that  the  committee  would 
endeavor  to  prove  that  the  money  and  prop- 
erty were  offered  to  and  accepted  by  him  on 
the  condition  that  he  would  either  testify 
falsely  or  would  assist  in  defeating  justice 
by  absenting  himself  so  his  testimony  could 
not  be  had.  and.  if  they  failed  in  establishing 
that,  that  they  would  attempt  to  show  that, 
however  he  may  have  acquired  the  posses- 
sion of  the  diamond,  he  at  least  stated  ond 
pleaded  that  It  was  given  to  him  for  tlw 
immoral  and  Illegal  purpose  stated.  Tbe 
respondent  could  not  have  been  misled  as  to 
the  nature  of  the  misconduct  charged  against 
him,  and  we  think  no  error  was  committed 
by  the  court  in  refusing  either  to  quash  the 
charges  or  to  require  an  election  by  the  com- 
mittee. 

Little  need  be  said  as  to  the  sufficiency 
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of  tbe  proof  upon  which  the  Judgment  of 
disbarment  rests.  Although  the  proceeding 
Is  not  criminal  It  Is  of  such  a  nature,  and 
tbe  Judgment  of  disbarment  is  so  severe 
and  so  direful  in  Its  results  to  an  attorney, 
that  something  more  than  a  mere  prepon- 
derance of  proof  is  necessary.  A  Judgment 
deprives  an  attorney  of  an  office,  of  a  means 
of  livelihood,  and  to  a  great  extent  of  his 
good  name,  and  should  only  be  rendered  upon 
clear  and  satisfactory  legal  proof.  The  evi- 
dence In  the  record  appears  to  be  sufficient  to 
meet  the  strictest  requirement  in  this  re- 
PlJect.  Indeed,  the  resiwndent,  In  state- 
ments, pleiidiiigs,  and  arguments  seriously 
made  in  courts,  seems  to  have  admitted 
much  of  the  misconduct  alleged  against  him. 
Ills  recital  of  the  negotiations  for  the  giving 
of  false  testimony  by  him  in  court,  or  of  the 
evasion  of  a  aubpcena  so  that  his  testimony 
as  to  the  real  facts  In  the  case  could  not  be 
obtained  betrays  a  moral  obliquity  and  an 
utter  lack  of  appreciation  of  the  dishonesty 
of  his  acts.  The  explanation  that  he  took 
money  and  property  tendered  as  the  price  of 
his  dishonor,  expecting  later  to  make  an 
exposure  of  the  man  who  bought  him,  if  it 
bad  been  believed  by  the  trial  court  does  not 
ico  far  toward  exdupation.  Instead  of  resent- 
ing tlic  corrupt  offer,  the  money  was  accepted 
and  the  diamond  securing  a  further  payment 
■was  received  and  kept,  and,  when  the  owner 
of  the  diamond  brought  roi)levin  for  the 
recovery  of  his  property,  respondent  set  up 
the  Immoralit.v  of  the  transaction  and  his 
own  shame  to  defeat  the  action.  The  testi- 
mony showing  both  moral  and  professional 
delinquency  was  such  that  the  duty  of  the 
trial  com't  was  clear,  and  no  other  course 
was  open  than  the  revocation  of  the  abused 
license.  An  attorney  is  admitted  upon  a 
flatisfactory  showing  of  his  good  character 
and  fitness  to  be  an  officer  of  the  court.  He 
Is  afterwards  reciuired  to  maintain  the  same 
ethical  standard,  and  is  only  entitled  to  hold 
the  high  ortice  of  "minister  of  the  law" 
diirini;  .sood   behavior. 

The  proofs  of  misliehavior  and  of  moral 
and  professional  delinquency  are  so  dear 
that  there  appears  to  be  no  escape  from 
the  unpleasant  duty  of  affirming  the  judg- 
ment of  disbarment.  All  the  Justices  con- 
curring. 


SMITH  V.  WHITE  et  nl. 
fSnprcme  Court  of  Kansas.    May  12.  lOOfi.) 

TlEI.F  « sr— .TOIXT  XcTK— Kfkkct. 

Ttip  rclonse  by  Hie  holilrr  of  «  nroniissory 
■notp  of  oiip  or  more  joint  makers  does  not  op- 
eratp  to  disdiarge  other  joint  mnkors.  pxoPnt 
ns  to  thp  full  proportional  amount  which  would 
bo  payable  by  tliose  rpleased. 

fkd.  NotP. — For  casps  in  point,  see  vol.  42, 
Cent.  Dig.  Release,  i  'u.] 

(S.vliabus  by  the  Court.) 

Krror  from  District  Court,  Sumner  County; 
C.  L.  Swarts,  Judac.  I 


Action  by  V.  S.  Smith  against  W.  W.  White 
and  others.  Judgment  for  defendants.  Piaiu- 
tiff  brings  error.    Reversed. 

W.  W.  Schwinn,  for  plaintiff  In  error. 
Ready  &  Ready,  for  defendants  In  error. 

GREENE,  J.  The  plaintiff's  can.se  of 
action  was  based  on  a  promissory  note, 
signed  by  11  p«"rsons.  which  contained  a. 
statement  that  "this  note  Is  subject  to  a  con- 
tract." The  contract  referred  to  w^as  a 
guaranty  of  a  stallion  for  the  purchase  jwlce 
of  which  the  note  was  given.  The  guaranty 
was  pleaded,  and  full  performance  alleged. 
Wallace  W.  Wicks,  one  of  the  signers  of  the 
note,  pleaded  a  written  agreement  between 
himself  and  the  payee  of  the  note,  dated  two 
days  after  the  note,  by  which tbepayeeagreed 
that  if  Wicks  desired  at  any  time  to  be  re- 
leaseil  from  the  note,  and  should  so  notify 
payee  within  11  months  therefrom,  that  he 
would  release  hira;  that  he  had  expressed 
such  desire  within  the  time,  and  was  entitled 
to  a  discharge.  This  agreement  was  admit- 
ted by  the  plaintiff,  and  the  action  dismissed 
as  to  Wicks.  The  answer  of  the  other  de- 
fendants was  construed  to  contain  two  de- 
fens«>s;  first,  that  the  note  had  been  altered 
after  Its  delivery,  and  second,  that  the  sale 
of  the  horse  and  the  signatures  of  the  de- 
fendants to  the  note  had  been  obtained  by 
the  owner  of  the  horse  and  payee  of  the  note 
by  falsely  and  fi-andulcntly  stating  to  them 
that  Wallace  W^.  AVicks  would  become  a  joint 
purchaser  of  said  stallion  and  would  be  one 
of  11  persons  to  sign  a  note  for  the  purchase 
price  thereof,  that  all  of  such  repi-esentations 
and  statements  were  false,  and  that  the.v 
had  relied  upon  them,  by  reason  whei-eof 
they  were  ludnce<l  to  sign  the  note.  Plalu- 
tifT's  reply  denied  these  statements.  In 
plaintiff's  opening  statement  he  admitted 
liavlua:  made  the  written  agreement  with 
Wicks,  but  denied  that  it  was  made  prior  to 
Its  date  which  was  two  days  after  the  date 
of  the  note.  The  cause  was  submitted  to 
the  court  upon  plaintiff's  petition  and  his 
oral  opening  statement.  Upon  these  the 
court  rendere<l  jiulguient  for  the  defendants. 

All  facts  pleaded  as  defenses  were  denied, 
and  there  was  no  evidence  offered  to  sustain 
any  of  them.  The  only  fact  admitted  by  the 
plaintiff  was  that  he  had  entered  into  tiie 
written  agreement  to  release  Wicks,  and  it 
must  ha\e  l)een  concluded  by  the  court  tliat 
the  volnntar.v  release  of  one  maker  of  a 
promissory  note  by  the  payee  will,  In  law. 
operate  as  a  release  of  all  makers.  The 
writtiu  agi-eenient  of  release  states  that  it 
was  for  a  consideration,  and  if  it  did  not,  the 
law  would  Imply  a  consideration  therefor. 
The  plaintiff  was  only  asking  judgment 
against  tlie  defendants  for  the  amount  due 
on  the  note  after  de<lucting  the  proportion 
Wicks  would  have  been  requli>ed  to  pay. 
Section  1104  of  the  Oeueral  Statutes  of  1001 
reads:     "Any    x>crsou    Jointly    or    severally' 
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liable  with  others  for  the  payment  of  any 
^ebt  or  demand  may  be  released  from  such 
liability  by  the  creditor,  and  such  release 
shall  not  discbarge  the  other  debtors  or  ob- 
ligors beyond  the  proper  proportion  of  the 
debt  or  demand  for  which  the  person  re- 
leased was  liable."  Under  this  statute  one 
joint  maker  of  a  promissory  note  may  pur- 
chase his  release,  at  any  time,  for  any  con- 
sideration that  the  payee  is  willing  to  accept, 
or  the  payee  may  voluntarily  acquit  him  of 
liability  without  consideration.  In  either 
«vent  the  remaining  malters  would  not  there- 
by be  also  released.  They  could  not  be  held 
for  tlie  proportion  owing  by  the  maker  thus 
releasetl.  The  court  could  not  have  found  the 
facts  in  favor  of  the  defendants  without 
«vidence.  and  they  were  not  entitled  to  a 
Judgment  because  the  payee  of  the  note  had 
released  one  of  the  makers. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded.  All  the  Justices  concurr- 
ing. 


DUNCAN  V.  HUSE. 
(Supreme  Ciourt  of  Kansas.    Aprii  7,  1906.) 

TalAIy— DEMt'BBER  TO  EVIDENCE. 

Upon  a  demurrer  to  the  evidence  the  trial 
■court  is  not  called  upon  to  weigh  the  evidence. 
If  there  is  any  testimony  tending  to  establish 
the  material  facts  necessary  to  sustain  the 
plaintiff's  caase  of  action,  the  demurrer  should 
be  overruled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  ii  34(5-338.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  County; 
<!.  Ij.  Swarta,  Judge. 

.\ction  by  J.  D.  Duncan  against  A.  F.  Huse. 
Judgment  for  defendant,  and  plaintiff  brings 
*rror.     Reversed  and  remanded. 

C.  T.  Atkin.son.  for  plaintiff  in  error,  L.  C, 
Brown,  for  defendant  in  error. 

GKEENE,  J.  J.  D.  Duncan  sued  A.  F.  Huse 
on  a  promissory  note.  The  note  was  signed 
"A.  F.  Huse  Coal  Company,  per  Alex  Wil- 
son." The  defendant  denied  that  he  had  ever 
executed  the  note,  and  denied  that  Alex  Wil- 
son had  any  authority  to  execute  a  note  for 
him  or  for  A.  F.  Huse  Coal  Company.  The 
court  sustained  a  demurrer  to  the  plaintiffs 
evidence,  and  rendered  a  judgment  for  the 
defendant.  This  presents  the  question  wheth- 
er the  evidence  introduced  by  the  plaintiff, 
<-on8truing  it  in  the  most  favorable  light  for 
him  raised  a  question  of  fact  for  the  consid- 
eration of  the  Jury.  The  material  part  of  the 
evidence  Introduced  by  the  plaintiff  is  as  fol- 
lows: 

A.  F.  Huse  testified :  "What  business  were 
you  engaged  In  at  Arkansas  City  during  the 
time  yon  were  there,  and  for  several  years 
prior  to  going  to  Manhattan,  Kansas?  A.  In 
the  coal  business  and  in  the  implement  busl- 
aeea,  and  was  in  the  hardware  business  a 


short  time.  Q.  Now,  did  you  sell  your  busi- 
ness when  you  left  Arkansas  City  to  go  to 
Manhattan?  A.  So,  sir,  I  had  the  coal  busi- 
ness there.  Q.  You  left  the  coal  business? 
A.  Xes.  Q.  When  was  that?  A.  It  was 
In  April  1901.  Q.  Well,  now,  whom  did 
you  leave  In  possession  of  your  coal  yard 
down  there?  A.  I  left  Alex  Wilson.  Q.  You 
left  Ales  Wilson?  A.  Yes,  sir.  Q.  Now,  when 
you  left  there  you  left  him  iu  possession  oC 
every  thing  there,  did  you?  A.  I  left  iUm 
there  to  run  the  business  for  me.  •  •  • 
Q.  He  conducted  everything  connected  with 
the  coal  yard,  and  fully  represented  you?  A. 
Xes,  under  my  Instructions.  Q.  When  did 
you  sell  this  coal  yard  out?  A.  Sold  It  out 
In  '93  I  think.  Q.  In  1903?  A.  1903;  I  mean 
1903.  Q.  About  what  time?  A.  I  think  it 
was  September.  Q.  September,  1003?  A.  I 
think  it  was  the  latter  part  of  September. 
Q.  You  think  it  was  the  latter  part  of  S^- 
tember.  A.  I  think  that  is  when  it  was. 
Q.  Now,  from  the  time  you  left  in  1901  until 
1903,  Mr.  Wilson  had  control  of  all  tiie 
business  there — of  the  coal  business?  A.  He 
had  charge  of  the  business  there  for  me,  yes, 
sir." 

J.  D.  Duncan  testified:  "Q.  Now,  during 
the  time  that  Mr.  Wilson  was  there  as  one 
of  his  clerks  was  he  a  minor  or  subordinate 
clerk  or  chief  clerk?  A.  Why,  he  seemed  to 
be  chief  clerk;  he  done  the  business.  Q. 
Now,  at  the  times  that  Mr.  Wilson  was  in 
charge  there  and  Mr.  Huse  was  still  there 
also  In  that  business,  did  Mr.  Huse  ever 
borrow  any  money  from  you?  A.  Yes,  sir. 
Q.  Through  whom  did  he  borrow  It?  A. 
Alex  Wilson.  Q.  Who  paid  it  afterwards? 
A.  Huse.  Q.  Huse  paid  it  himself?  A.  Yes, 
sir.  Q.  Now,  coming  down  to  the  time  that 
Mr.  Huse  left  as  he  says— you  I^eerd  bta 
testimony,  did  you?  A.  Yes,  sir.  Q.  Now  he 
states  that  Mr.  Alex  Wilson  had  charge  of 
his  business  there.  A.  Yes,  sir.  Q.  Was 
you  around  there  as  a  rule?  A.  1  was  there 
sometimes,  not  very  often.  Q,  Did  yon  have 
a  conversation  with  him  tibout  the  business? 
A.  Alex  Wilson?  Q.  Yes.  A.  Yes,  sir.  Q. 
It  was  while  he  was  in  possession  there  of  ttie 
business  as  Mr.  Huse  has  stated  he  placed 
him  there?  A.  Yes,  sir.  Q.  Now,  on  or 
about  the  6th  of  July,  did  you  have  any 
conversation  with  him  about  borrowing  mon- 
ey? A.  Yes,  sir.  Q.  Did  lie  borrow  any  mon- 
ey from  you  for  this  company?  A.  Yes,  after 
coaxing  hard.  Q.  You  may  look  at  that  note. 
A.  That  is  the  note  he  gave  me.  Q.  Now, 
what  did  he  say  to  you  at  the  time  he  gave 
you  this  note  about  what  he  wanted  the 
money  for— If  connected  with  thi.s  business 
I  mean?  A.  He  said  the  bank  refused  to  let 
him  have  any  more  money,  and  he  had  to  bor- 
row it  to  save  Huse  to  buy  coal  with." 

Albert  H.  Denton  testified  that  he  was 
the  cashier  of  the  Farmers'  State  Bank  of 
Arkansas  City:  that  he  knew  A.  F.  Huse  and 
John  D.  Duncan  and  Alex  Wilson  during  his 
lifetime;  that  Huse  conducted  the  coal  busl- 
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ness  in  person  until  1901;  that  when  be 
left  be  left  Alex  Wlleon  In  charge;  that  the 
business  was  conducted  in  tbe  name  of  "A.  F. 
Iluse  Coal  Company,"  thereafter;  that  they  did 
business  at  his  bank  a  part  of  tbe  time ;  that 
they  drew  checks  siprned  by  "A.  F.  Huse 
Coal  Company,  by  Alex  Wilson";  that  tbe 
coal  company  bad  borrowed  money  at  bis 
l>auk;  that  the  note  was  signed  "A.  F.  Huse 
Coal  Company,  by  Alex  Wilson";  that  be- 
sides tbe  note  given  to  bis  bank  signed 
in  this  manner,  and  afterwards  paid,  be  bad 
seen  seren  other  notes  signed  In  the  same 
way. 

George  S.  Hartley  testified  that  he  was  In 
the  banking  business  In  tbe  Citizens'  State 
Bank;  that  during  the  time  that  Mr.  Wilson 
was  in  control  and  management  of  the  busi- 
ness, be  transacted  business  at  bis  bank ; 
that  be  borrowed  money  there  for  the  A.  F. 
Huse  Coal  Company;  that  at  the  time  lie 
borrowed  the  money  be  gave  notes  to  tbe 
amount  of  $1,000  as  evidence  of  tbe  del>t; 
that  the  notes  were  signed  "A.  P.  Iluse  Coal 
Company,  by  Alex  Wilson";  that  tbe  notes 
were  renewed  by  Alexander  Wilson,  and  af- 
terwards paid  by  him.  This  court  has  no 
hesitancy  in  saying  that  under  the  evidence 
tbe  case  should  have  been  submitted  to  the 
Jur>-. 

The  judgment  is  reversed,  and  the  cause  re- 
manded.   All  tbe  Justices  concurring. 


BOARD  OF  COM'RS  OF  DECATI'R  COt'N- 

TY  v.  LEAMAX. 

(Supreme  Court  of  Kansas.    May  12,  1000.) 

Shebiffs— Allowance  fob  Depitties. 

In  the  absence  of  provision  tVierefor  in 
the  statute  fixing  the  few  and  allowances  of  a 
sheriff,  he  cannot  rM'ovcr  for  tlie  Hervices  of 
deputies  furnished  by  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  IS, 
Cent.  Dig.  Sheriffs  and  Constables.  {  85.] 

Error  from  District  Court,  Decatur  County; 
A.  C.  T.  Gelger,  Trial  Judge. 

Action  by  J.  B.  Leaman  against  the  board 
of  county  commissioners  of  Decatur  county. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed  and  directed. 

L.  M.  Parker  (G.  Webb  Bertram,  of  coun- 
sel), for  plaintiff  in  error.  W.  S.  Languiade, 
for  defendant  In  error. 

PER  CrRIAM.  .T.  B.  Iranian  held  the  of- 
fice of  sheriff  of  Decatur  county  for  a  i)eriod 
of  five  years  from  January  8,  1000,  to  Janu- 
ary 9,  1005.  Two  days  before  bis  term  of 
office  expired  he  filed  a  claim  again.st  tbe 
county  for  $1.2o0  for  deputy  hire  at  the  rate 
of  )f2.")0  for  each  of  tbe  five  yeai-s.  Tbe  claim 
was  disallowed  by  the  board  of  commission- 
ers, and  on  appeal  to  tbe  district  court  tbe 
cnus-e  was  tried  by  tbe  court  without  a  Jury, 
and  he  was  given  Judgment  for  1750,  the 
court  holding  that  tbe  claim  for  deputy  hire 


for  the  first  two  yeara  was  bnrr.-l  Ir-  ;: 
statute.    The  county  brings  error. 

It  appears  from  tbe  evidence  that  <lur'.:'.:: 
the  five  years  he  was  sheriff  he  prc-r:ir.-.l 
claims  against  the  county  for  the  services  «»; 
himself  and  deputy  for  each  day  and  mileno' 
for  each  mile  either  he  or  his  deputy  travel- 
ed, and  these  claims  were  from  time  to  time 
allowed.  The  peculiar  claim  is  advanced  by 
defendant  in  error  in  suiTirart  of  the  Judg- 
ment In  this  case  that  the  conditions  existing 
In  Decatur  county  at  the  time  he  was  so  un- 
fortunate as  to  be  called  upon  to  fill  the 
office  of  sheriff  were  such  as  to  authorize  a 
Pl)eclal  dIs|)ensation  of  justice.  It  appears 
that  the  courthouse,  sheriff's  residence  and 
jn»l  were  all  separated  by  a  distance  of  sev- 
eral blocks  re<]uiring  extra  help  and  assist- 
ance in  caring  for  tbe  prisoners.  In  addition, 
tbe  sberifTs  own  testimony  discloses  that 
the  earnings  of  his  ofllce  were  small  dnring 
the  years  be  held  It.  In  some  years  he  thinks 
he  only  averaged  about  $900  as  rei-eipts. 
A  former  sheriff,  who  immediately  preceded 
liim  In  the  office,  testified  tlmt  his  earnings 
were  on  an  average  of  |1.700  a  year.  Au- 
thorities are  cited  to  the  effect  that,  when 
a  party  knowingly  appropriates  to  Its  own 
use  the  property  or  services  of  another,  there 
is  an  implied  contract  to  pay  for  the  same. 
It  is  argued  that  the  county  appropriated 
to  Its  use  tbe  services  furnished  by  tbe  sheriff, 
and  siionld  allow  him  for  it  Tbe  claim  Is 
not  based  upon  any  testimony  that  in  each 
year  defendant  In  error  hired  a  deputy  and 
paid  bini  #2."0.  Tbe  amount  claimed  for  each 
year  appears  to  be  a  sort  of  estimate  on  the 
part  of  the  sheriff  that  this  amount  would 
about  square  him  with  the  county  for  each 
year.  Tbe  statute  fixes  the  fees  and  allow- 
ances of  sheriffs,  and  we  know  no  way  he  can 
avoid  rendering  services  to  the  county  for  an 
inadequate  compensation  except  by  resigning 
the  office  when  dissatisfied  with  the  emolu- 
ments fixed  by  the  statute.  To  u|>hold  this 
judgment  would  open  the  door  to  the  allow- 
ance by  tbe  boards  of  county  eommis-sloners 
of  innumerable  claims  which  might  with  as 
much  propriety  be  presented  by  county  officers 
after  their  terms  have  expired  for  additional 
compensation  for  services  claimed  to  have 
been  rendered. 

There  Is  no  law  that  we  know  of  or  have 
lieen  referred  to  which  would  sustain  the 
Judgment,  and  it  will  therefore  be  reversed, 
and  remanded,  with  Instructions  to  enter 
Judgment  for  defendant  below  for  costs. 


MATIIIS  et  al.  v.  STRITNK. 

(Supreme  Court  of  Kansas.    May  12,  19fl6.> 

IS.Tl'NCTION— I'SE  OF  PaBTY  WaLL— QuESTIOS 

AS  TO  Title. 

Whpre  there  is  a  dispute  whether  the  wall 
of  a  building  stands  wholly  upon  the  land  of 
its  own^r  or  rests  in  pnrt  upon  ttiat  of  another, 
the  owner  of  tbe  building.  Ijping  in  the  peace- 
able possei-'sion  thereof,  may  maintain  injuac- 
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tion  to  prevent  the  ftdjoining  proprietor  from 
using  such  wall  as  a  party  wail  until  he  has 
established  his  right  thereto  in  a  proceeding 
brought  by  him  for  that  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction.  »|  80,  87.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Sedgwick  Coun. 
ty ;  TUos.  C.  Wilson,  Judge. 

Action  by  S.  C.  Struiik  ngaliist  B.  Mathls 
and  otliers.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    AfSrmed. 

Adams  &  Adams  and  W.  B.  Bailey,  for 
plaintiffs  In  error.  H.  0.  Sluss,  for  defend- 
ant in  error. 

MASON,  J.  S.  C.  Strunk  Is  the  owner  ol 
lot  103  on  Main  Street  in  the  City  of  Wichita, 
and  E.  Mathls  and  others  are  the  owners  of 
lot  101,  which  adjoins  it  on  the  south.  In 
1888  the  owner  of  lot  103  built  a  three-story 
brick  building  thereon,  which  he  and  his 
grantees  have  ever  since  occupied.  In  1905 
the  owners  of  lot  101  asserted  a  claim  that 
one-half  of  the  south  wail  of  the  building 
stood  upon  their  property,  and  therefore  be- 
longed to  them.  Under  color  of  this  claim 
they  were  about  to  erect  a  building  of  their 
own  upon  lot  101,  using  for  its  north  wall 
the  south  wall  of  the  one  already  constructed. 
Strunk  brought  an  action  to  enjoin  them 
from  doing  so,  and,  upon  a  trial  was  granted 
an  Injunction  restraining  them  from  making 
use  of  the  wall  until  they  should  have  es- 
tablished their  right  thereto  in  a  proceeding 
brought  for  that  purpose.  The  defendants 
prosecute  error  from  this  judgment. 

As  the  matter  has  been  argued  in  this 
court  some  confusion  exists  as  to  the  exact 
legal  question  involved.  The  defendant  in 
error  contends  that  even  If  his  wall  stands 
in  part  upon  the  lot  of  his  opponents,  he  has 
acquired  a  prescriptive  right  to  the  land  ac- 
tually occupied,  by  adverse  possession  for 
more  than  1.5  years.  This  contention  cannot 
be  sustained,  for  there  is  nothing  in  the 
pleadings  or  the  evidence  to  suggest  that 
there  was  ever  any  intention  on  the  part  of 
an  owner  of  lot  103  to  assert  a  right  to  en- 
croach upon  iot  101,  and  the  mere  physical 
occupancy  of  a  part  of  It  through  mistake 
as  to  the  situation  of  the  boundary  line  could 
not  set  the  statute  of  limitation  in  operation. 
Winn  T.  Abeles,  35  Kan.  8.5,  10  Pac.  443,  57 
Am.  Kep.  138.  The  defendant  In  error  fur- 
ther claims  that  the  district  court  could 
not  have  tried  out  In  this  action  the  question 
of  the  true  location  of  the  boundary  because 
upon  that  matter  the  parties  were  entitled 
to  the  decision  of  a  jury.  This  point  seems 
not  to  be  well  taken,  for  a  dispute  regarding 
a  boundary  does  not  in  a  proper  sense  Involve 
the  title  to  real  estate  (5  Cyc.  951,  952)  and 
is  not  of  that  class  of  controversies  for  the 
determination  of  which  a  jury  trial  may  be 
demanded  as  a  matter  of  right.  Swarz  v. 
Eamala,  63  Kan.  (333,  66  Pac.  649.  The  vital 
question  in  this  regard  is  not  whether  the 


court  in  the  Injunction  action  could  have  in- 
vestigated and  decided  the  true  position  of 
the  boundary  line  between  the  lots,  but 
whether  It  tvas  obliged  to  do  so  at  the  in- 
stance of  the  defendants.  The  petition  on  its 
face  seemed  to  invite  the  consideration  and 
settlement  of  this  matter,  but  in  bis  opening 
statement  the  plaintiff  made  it  clear  that 
such  was  not  his  purpose,  but  that  he  invoked 
the  aid  of  the  conrt  to  prevent  the  defendants 
from  interfering  with  his  possession  of  the 
building  until  the  line  should  be  ascertained 
in  some  other  proceeding.  The  answer  con- 
tained no  prayer  for  any  speciflc  affirmative 
relief,  and  was  essentially  a  denial  of  the 
averments  of  the  petition.  Although  It 
claimed  ownership  of  one  half  of  the  wall,  it 
gave  the  defendant  no  standing  to  Insist  uiK>n 
the  trial  of  the  title  thereto.  If  the  allega- 
tions of  the  petition  were  sufficient  to  w^ar- 
rant  the  judgment  repdered  the  defendants 
cannot  complain  that  they  also  autboriised 
a  further  inquiry  into  the  disputed  facts. 
If  necessary  the  petition  may  be  regarded  as 
amended  so  as  to  conform  to  the  position 
taken  by  the  counsel  for  the  plaintiff  in  the 
opening  statement 

The  precise  question  to  be  determined 
therefore  is  whether  under  the  circumstances 
stated  the  plaintiff,  being  in  the  actual  pos- 
session of  the  building,  was  entitled  to  the 
aid  of  a  court  of  equity  to  protect  that  pos- 
session until  the  right  of  the  defendants 
should  be  established  in  an  action  brought  by 
them.  This  question  must  be  answered  in 
the  affirmative.  The  plaintiff  for  the  time 
being  was  in  the  peaceful  occupancy  of  the 
building,  claiming  such  occupancy  to  be  right- 
ful. If  the  defendants  desired  to  challenge 
that  right  it  was  Incumbent  upon  them  to 
assume  the  burden  of  instituting  some  legal 
proceeding  to  that  end.  They  could  not  by 
forcibly  seizing  the  debatable  ground  deprive 
the  plaintiff  of  the  advantage  his  possession 
gave  him,  and  compel  him  to  become  the 
moving  party  in  an  action  to  determine  the 
true  boundary  of  his  lot  The  case  of  Echel- 
kamp  V.  Schrader,  45  Mo.  5(K>,  is  very  similar 
to  the  one  at  bar.  There  a  double  house  was 
supposed  to  stand  so  as  to  be  bisected  by  the 
dividing  line  between  two  adjoining  tracts 
of  land  having  different  owners,  each  of 
whom  occupied  one  holf  of  the  building.  It 
was  discovered  that  the  real  boiradary  lay 
three  feet  to  one  side  of  the  middle  of  the 
house,  and  the  owner  whose  holdings  were 
enlarged  by  this  discovery  began  to  tear  down 
the  building  upon  his  side  up  to  the  dividing 
line  as  newly  located.  The  other  owner 
brought  an  action  to  restrain  such  Inter- 
ference with  his  occupancy.  It  was  held  that 
he  was  entitled  to  such  relief  to  the  same 
extent  to  which  it  was  granted  in  the  present 
case.  The  court  said :  "It  is  usual  in  cases 
like  this,  where  the  title  Itself  comes  in  con- 
troversy, to  grant  a  temporary  Injunction  to 
await  the  event  of  an  action  at  law  to  be 
prosecuted  by   the  plaintiff.    But  here  the 
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plaintlfF  Is  tn  actual  possession,  and  bas  been 
for  many  years,  and  is  therefore  not  In  a 
position,  nor  bas  be  any  occasion,  to  sue. 
The  defendant  Is  the  proper  party  to  bring 
an  action  and  test  the  rights  of  the  respective 
parties  at  law.  If  he  neglects  to  do  this  in 
a  reasonable  time,  he  will  have  no  just 
grounds  of  complaint  if  the  Injimction  is 
made  perpetual  against  him  in  consequence 
of  his  own  negligence."  The  right  of  the 
actual  occupant  of  real  estate  to  enjoin  inter- 
ference with  his  possession  by  one  claiming 
title  is  affirmed  under  circumstances  more  or 
less  analogous  to  those  here  presented  In  the 
following  cases:  Western  Union  Telegraph 
Co.  V.  St.  Jo.  &  "W.  Ry.  Co.  (C.  C.)  Z  Fed. 
430;  La  Chapelle  v.  Bubb  (C.  C.)  00  Fed. 
481;  Pittsburg,  S.  &  W.  Ry.  Co.  v.  Flske.  123 
Fed.  760,  CO  C.  C.  A.  621 ;  Jones  v.  Brandon, 
60  Miss.  550;  Penn.  Coal  Co.  v.  Savage,  1 
Ladi.  Leg.  N.  213. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


NICHOLSON-  T.  HALE. 
(Supreme  Court  of  Kansas.    May  12,  1906.) 

1.    E.TEC7rMENT— Wno  MAY  MAINTAIN. 

Where  a  tax  deed,  valid  on  its  face,  has 
been  of  record  for  live  years,  with  the  tax- 
title  bolder  in  actual  possession,  and  one  claim- 
ing adversely  wronBtuIIy  dispossesses  him  by 
force,  or  fraud,  or  stealth,  the  holder  of  the  tax 
deed  may  maintain  ejectment  to  regain  what 
was  wrongfully  taken  from  him. 
,  2.  Limitation  op  Actions — Kjectment. 

The  two-year  statute  of  limitations  has  no 
application  to  such  a  case. 
(Syllabus  b.v  the  Court.) 

Error  from  District  Court,  Cowley  County ; 
C.  L.  Swarts,  Judge. 

Action  by  D.  A.  Hale  against  Samuel  Nich- 
olson. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

James  McDei-mott,  for  plaintiff  in  error. 
G.  H.  Buckman,  for  defendant  In  error. 

PORTER,  J.  This  Is  an  action  In  eject- 
ment for  possession  of  a  town  lot  In  the  city 
of   Dexter,   Cowley   county.    In   a   trial   by 

.the  court  plaintiff  had  judgment    Defend- 

.  ant  below  brings  error. 

Each  claims  title  uuder  a  different  tax 
deed.  In  1890,  the  title  to  the  lot  was  in 
J.  H.  Serviss.  The  taxes  for  that  year  were 
not  paid,  and,  in  September,  1891,  the  lot  was 
sold  and  bid  off  by  Cowley  county.  Ten  years 
later.  In  June,  1901,  the  County  Treasurer 
assigned  the  certificate  to  William  Greenwell. 
He  assigned  to  plaintiff  In  error,  and,  on 
March  10,  1902,  a  tax  deed  was  issued  to 
the  latter  and  recorded  on  the  same  day. 
In  December,  1902,  plaintiff  In  error  also 
obtained  a  quitclaim  deed  from  Serviss  the 
original  owner.  He  claims  to  have  entered 
into  Iniinediate  possession  of  the  premises  at 
the  time  his  tax  deetl  was  issued.  The  taxes 
for  the  year  1891  remaining  unpaid,  the  lot 


was  sold  again  at  the  regular  sale  In  Sep- 
tember, 1892,  and  the  purchaser  assigned  his 
certificate  to  the  National  Bond  A  Debenture 
Company.  A  deed  was  Issued  to  that  com- 
pany October  10,  1895,  and  recorded  on  the 
same  day.  By  subsequent  conveyances  this 
tax  title  passed  to  defendant  in  error  wlio 
claims  by  virtue  thereof,  and,  on  July  14, 
1903,  being  then  out  of  possession,  he  brought 
this  action.  By  Gen.  St.  1901,  {  7a"4.  it  Is 
provided  that  when  lands  or  town  lots  are 
bid  off  by  the  county,  they  shall  not  be  sold 
for  taxes  levied  subsequently  until  they  have 
been  redeemed  or  sold  by  the  county,  or  the 
tax  certificate  assigned  by  the  county.  It 
is  conceded  that  this  tax  deed  was  voidable. 
Belz  V.  Bird,  31  Kan.  139,  1  Pac.  246;  Flint 
V.  Dulany,  37  Kan.  3.12,  15  Pac  208.  But  dc- 
feniUint  in  error  contends  that  as  It  was  of 
record  for  more  than  five  years  during  which 
time  he  and  his  Immediate  grantors  bad  been 
In  possession  of  the  lot,  his  title  thereto  can- 
not be  assailed ;  that  bis  possession  was  un- 
lawfully disturbed  by  plaintiff  In  error  im- 
mediately before  he  brought  this  action. 

Plaintiff  in  error  contends,  first  that  the 
right  based  ui)on  the  statute  of  limitations  Is 
a  personal  one.  and  is  waived  unless  express- 
ly pleaded.  The  only  issue  was  ownership 
and  the  right  to  the  possession.  Under  the 
pleadings  in  ejectment  provided  for  by  the 
Code,  It  is  not  necessary  for  plaintiff  to  state 
In  his  petition  how  his  title  or  ownership  Is 
derived.  Code  Civ.  Proc.  {  595,  Gen.  St 
1901,  §  5082. 

The  second  contention  raises  a  more  seri- 
ous question.  The  tax  deed,  imder  which 
plaintiff  below  claimed,  was  not  void  on  Its 
face,  but  merely  voidable.  With  defendant 
in  error  and  his  Immediate  grantors  In  the 
actual  possession,  what  is  the  effect  of  the 
five  years'  statute  of  limitations?  Did  It  give 
to  defendant  in  error  a  right  which  he  could 
use  affirmatively  and  assert  for  the  purpose 
of  recovering  the  possession  of  the  premises ; 
or  was  the  right  which  he  thus  acquired 
merely  one  which  he  might  use  as  a  defense' 
in  case  his  title  and  ownership  should  be  as- 
sailed? It  Is  contended  that  having  lost  pos- 
session he  could  not  use  the  five-years'  statute 
for  the  purjwse  of  seeking  affirmative  re- 
lief. Myers  v.  Coonradt  28  Kan.  211;  Walk- 
er V.  Boh,  32  Kan.  354,  4  Pac.  272;  Doyle  v. 
Doyle,  33  Kan.  721,  7  Pac.  615.  and  Stump 
V.  Burnett  67  Kan.  589,  73  Pac.  894.  are 
cited  and  relied  upon.  In  the  latter  case  the 
authorities  are  reviewed,  and  It  Is  held  that 
notwithstanding  the  statute  a  tax  deed  valid 
on  is  face  and  recorded  for  five  years  may 
be  Imi)eached  when  used  as  a  foundation 
for  affirmative  relief  in  an  action  brought 
by  the  tax-title  holder.  In  that  case,  how- 
ever, the  land  was  vacant  and  unoccupied. 
The  only  possession  relied  upon  was  con- 
structive possession.  This  Is  mentioned  as 
a  controlling  circumstance.  It  is  there  said: 
"It  is  perfectly  plain  that  this  Is  an  action 
to  procure  something  which  the  plaintiff  baa. 
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Beyer  enloyed.  He  never  had  actual  pos- 
sesion of  tbe  land.  He  miebt  have  taken 
Sttcb  possession,  but  he  neglected  to  do  so. 
True,  the  tax  deed,  good  on  its  face,  cast 
upon  its  holder  constructive  possession,  hut 
constructive  possession  exists  only  In  legal 
contemplation,  and  falls  far  short  of  the 
Immediate  occupation  In  fact  which  actual 
possession  requires.  The  plalntlir,  there- 
fore, seeks  to  enlarge  the  scope  of  his  actual 
proprietorship  and  add  to  the  sum  of  enjoy- 
ment hitherto  furnished  by  his  tax  deed  the 
new,  distinct  IncremeHt  «f  actual  posses- 
sion." 

In  the  case  at  bar  the  party  setting  up  the 
tax  deed  claimed  to  have  had  actual  iwsses- 
sion  of  the  lot  from  a  few  months  after  the 
recording  of  the  tax  deed  In  1895,  until  dis- 
possessed by  plaintiff  In  error.  There  was 
evidence  tending  to  support  this  claim  and 
the  general  finding  of  the  trial  court  ma; 
t>e  conceded  to  have  settled  that  contention 
In  favor  of  defendant  In  error.  An  excep- 
tion to  the  rule  that  a  statute  of  limitations 
can  only  be  used  as  a  shield  of  defense  and 
Bot  as  a  weapon  of  attack  is  recognized 
where  the  person  claiming  under  the  statute 
has  been  wrongfully  dispossessed  after  the 
prescribed  period  has  run.  He  may  be  re- 
stored to  his  rights  in  an  action  for  posses- 
don  and  base  his  claims  upon  tbe  statute. 
TIedemaa  in  his  work  «n  Beal  Property,  { 
740,  says:  "But  In  any  case  a  temporary 
recovery  of  possession  by  the  original  own- 
er after  the  running  of  tbe  statute  of  limi- 
tations will  not  affect  the  dlss^sor's  title, 
where  there  has  been  no  v<duntary  surrend- 
er to  the  original  owner."  To  the  same  effect 
see  Hlnchman  v.  Whetstone,  23  111.  186;  An- 
Sell  on  Limitations,  {  SSO. 

Where  one  has  held  adverse  possession 
of  land  for  the  prescribed  period  under  a 
claim  of  title  other  than  a  tax  deed,  his 
title  becomes  absolute.  He  is  not  required 
thereafter  to  continue  his  irossession  In  order 
to  protect  bis  rights,  and  while  they  have 
been  acquired  under  a  statute  which  tn 
terms  only  barred  the  remedy,  and  made  no 
provision  for  extinguishing  the  title  of  the 
original  owner  or  casting  It  uiwn  him,  never- 
theless that  is  tbe  net  result,  and  courts 
will  grant  him  affirmative  relief  In  an  action 
based  upon  the  title  thus  acquired.  Lefflng- 
well  ▼.  Warren,  2  Black  (IT.  S.)  599,  17  L. 
Ed.  281;  Faloon  et  al.  v.  Simshauser  et  al., 
130  111.  649,  22  N.  E.  835;  Alexander  et  al. 
V.  Pendleton,  8  Cranch  (U.  S.)  461,  3  L. 
Ed.  624;  Angell  on  Limitations  (eth  Ed.)  S 
881.  The  title  acquired  becomes  as  perfect 
as  a  title  by  deed.  1  A.  &  E.  Enc.  of  Law, 
883.  If  there  is  any  reason  why  this  rule 
should  not  apply  to  the  title  acquired  under 
a  tax  deed,  valid  on  its  face,  where  the  flve- 
years'  statute  has  run,  it  must  be  found 
tn  the  nature  of  the  thing  itself,  and  because 
tax  deeds  are  not  favored. 

It  has  been  said  that  after  the  flve-year 
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statute  has  run,  the  holder  of  the  tax  deed 
may  retain  all  that  he  is  possession  of  by 
virtue  of  It,  but  that  he  may  not  use  it  to 
obtain  something  more.  Walker  v.  Boh, 
supra.  In  that  case  the  land  was  vacant 
and  unoccupied,  and  the  action  was  not  In 
ejectment,  but  one  to  quiet  the  title  of  the 
tax  deed  holder.  Here  plaintiff  seeks  to  re- 
gain something  he  had  and  was  entitled  to 
and  which  was  wrongfully  taken  from  him. 
We  think  that  when  a  tax  deed,  valid  on  its 
face,  has  been  of  record  for  five  years,  and 
the  tax-title  holder  Is  In  possession,  claim- 
ing by  virtue  of  the  tax  deed,  and  one  claim- 
ing adversely  wrongfully  dispossesses  him 
by  force,  or  fraud  or  stealth,  the  holder  of 
the  tax  title  may  maintain  ejectment  to  re- 
gain what  was  wrongfully  taken  from  him.' 
He .  does  not  thereby  seek  to  enlarge  the 
scope  (tf  his  original  claim  or  to  add  to  the 
sum  of  enjoyment  furnished  by  his  tax  deed; 
but  his  cause  of  action  arises  by  virtue  of 
the  wrongful  dispossession,  and  the  courts 
will  permit  him  to  base  his  claim  upon  his 
tax  deed  and  former  possession  and  the 
wrongful  act  of  the  other  party.  To  bold 
otherwise  would  encourage  reprisals  and 
efforts  to  obtain  scrambling  possession 
which  the  law  discountenances.  Before  the 
limitation  has  run  the  original  owner  may 
«nter.  His  entry  then  is  not  wrongful  even 
though  made  against  the  will  of  tbe-  person 
claiming  under  the  tax  title.  After  the 
limitation  has  run,  his  right  to  enter  has 
lapsed.  If  section  141  of  the  tax  law  (Laws 
1876,  p.  95,  c.  S4),  prevents  blm  after  five 
years  from  maintaining  an  action  to  regala 
possession  from  one  holding  either  actual 
or  constructive  possession,  how  can  It  be 
said  with  reason  that  he  can  lawfully  ac- 
quire any  rights  by  a  possession  obtained 
by  force,  or  fraud,  or  stealth  against  the 
person  in  actual  possession?  If  he  can  ac^- 
quire  no  rights  by  possession  obtained 
wrongfully,  the  courts  should  be  open  to  the 
one  wrongfully  dispossessed,  and  the  parties 
should  be  restored  to  their  original  position. 

There  Is  bo  force  in  the  claim  that  tbe  two- 
year  statute  of  limitations  barred  the  action, 
or  that  defendant  In  error  waived  any  rights 
by  failure  to  plead  the  facts  relied  upon  to 
avoid  the  statute.  As  before  ot>served,  the 
petition  was  in  the  statutory  form,  and  It 
was  not  necessary  for  defendant  in  error  to 
plead  any  of  the  facts  relied  upon  to  show 
his  title.  He  claimed  that  the  lot  was  1& 
the  actual  possession  of  himself  and  his  im- 
mediate grantors  from  1895,  shortly  after 
the  deed  was  recorded,  until  he  was  wrong- 
fully dispossessed  by  plaintiff  in  error.  The 
judgment  at  the  trial  court  settled  these 
contentions  in  his  favor.  Under  these  facts 
the  two-year  statute  had  no  application. 
Thornburgh  ▼.  Cole,  27  Kan.  490. 

The  judgment  will  be  afCLrmed.  All  the 
Justices  c<>ncurrlng. 
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MISSOURI,  K.  &  T.  BY.  CO.  t.  FITHIAN. 
(Supreme  Court  of  Kansas.    May  12,  1906.) 

RAILBOADS — LlABILITT  FOB  FlBES. 

A  railroad  company  is  liable  for  destruction 
of  a  building  through  the  negligence  of  its 
employes  in  burning  its  right  of  way,  though 
because  of  the  direction  of  the  wind  the  fire 
was  burning  towards  the  track:  the  employes 
acting  under  orders  of  the  company's  repre- 
sentative. 

[E3d.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  S{  1660,  1673-1676.] 

Error  from  District  Court,  Lyon  County; 
F.  A.  Mecliel,  Judge. 

Action  by  W.  C.  Flthlan  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  defendant  brings 
error.    Affirmed. 

John  Madden,  W.  W.  Brown,  and  L.  B. 
Kellogg,  for  plaintiff  in  error.  Buck  &  Spea- 
cer,  for  defendant  in  error. 

PBR  CURIAM.  An  Icebonse  was  burned 
through  the  negligence  of  the  employes  of  the 
railway  company  who  were  burning  and 
clearing  the  right  of  way.  It  was  not  an  ac- 
cidental fire,  but  was  purposely  set  out  under 
orders  of  a  foreman  and  to  carry  out  the  com- 
pany's scheme  of  clearing  the  company's 
right  of  way  and  protecting  it  against  loss. 
The  fire  was  set  out  just  beyond  the  right 
of  way  and  within  a  few  feet  of  the  Ice- 
bonse, but  the  company  cannot  escape  liability 
on  that  account.  Because  of  the  direction  of 
the  wind  the  men  thought  It  to  be  more 
practicable  to  bum  from  the  outside  toward 
the  railroad  tracic,  instead  of  from  the  track 
«utward,  but  it  proved  to  be  a  careless  and 
disastrous  plan.  The  fire  was  started  near 
the  right  of  way  by  employ^  of  the  company, 
under  orders  of  its  representative,  and  for 
its  own  benefit.  For  their  negligence  the 
company  is  responsible. 

The  question  of  contributory  negligence 
was  properly  submitted  to  and  settled  by  the 
Jury. 

We  find  no  error  In  the  Instructions,  or 
other  rulings,  and  therefore  the  Judgment 
will  be  affirmed. 


CHRISTISEN  v.  BARTLETT. 

(Supreme  Court  of  Kansas.    May  12,  1906.) 

CotTBTS— Records  —  Correction  —  Poweb   of 

COUBT. 

A  district  court  has  inherent  power  to  cor- 
rect the  record  of  its  proceedings,  so  that  it 
shall  speak  the  truth  and  show  what  actually 
took  placp.  This  power  is  not  lost  by  lapse  of 
time,  and  may  in  the  discretion  of  the  court 
be  exerciKed  upon  its  own  motion  and  without 
notice  to  the  parties  a£fecte<l. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Courts,  {J  369-373.] 

(Syllabus  by  the  Court.) 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  84  Pac.  030. 


MASOX,  J.  In  tbe  original  opinion  In  thU 
case  It  Is  stated  that  one  objection  made  by 
the  plaintiff  In  error  to  the  order  of  tbe 
district  court  amending  the  record  of  Its 
Judgment  was  that  the  purported  correction 
did  not  accord  with  the  real  facts  and  was 
not  supported  by  sufficient  evidence.  In  a 
motion  for  a  rehearing  it  is  truly  said  that 
this  statement  is  Incorrect,  and  that  tbe  only 
objections  made  to  tbe  order  were  based  on 
the  contention  that  the  district  court  had  no 
Jurisdiction  to  make  it  This  court  was  mis- 
taken In  supposing  that  counsel  for  tbe  plain- 
tiff In  error  were  relying  upon  a  claim  that 
tbe  first  Journal  entry  showed  the  actual 
proceedings  that  took  place  and  that  the  sec- 
ond one  did  not  This  mistake  resulted  from 
their  having  filed  here  an  affidavit  tending 
to  Impeach  tbe  second  entry  and  support  the 
first,  and  from  the  circumstance  that  at  the 
oral  argument  the  question  of  fact  was  tbe 
subject  of  some  controversy.  This  affidavit, 
however,  was  presented  in  resistance  of  the 
motion  of  the  defendant  in  error  for  leave  to 
file  a  supplemental  transcript,  and  the  oral 
discussion  referred  to  was  only  incidental. 
Neither  upon  the  final  submission  of  tbe 
cause  bere,  nor  In  bis  motion  In  tbe  lower 
court  to  set  aside  tbe  order  amending  the 
Journal  entry,  did  tbe  plaintiff  In  error 
raise  an  Issue  as  to  what  was  actually  done 
at  the  time  Judgment  was  rendered.  At  tbe 
hearing  of  that  motion  affidavits  were  offer- 
ed and  rejected,  the  contents  of  which  are  not 
shown,  but  the  motion  Itself  was  based  on 
purely  Jurisdictional  grounds.  Tbe  plaintiff 
In  error  stands  upon  the  proposition  that  the 
district  court  had  no  power  after  the  expira- 
tion of  the  term  at  which  the  Judgment  was 
rendered  to  order  a  change  in  the  record  of 
the  Judgment  of  Its  own  motion,  and  without 
notice  to  him.  If  his  contention  Is  sound  be 
has  done  nothing  to  waive  Its  benefits  and  Is 
entitled  to  a  reversal  of  tbe  order. 

In  support  of  bis  position  tbe  plaintiff  in 
error  cites  a  number  of  decisions  which  are 
quite  beside  tbe  question  because  they  refer 
to  actual  changes  in  tbe  action  of  the  court 
while  we  are  concerned  here  only  with  an 
alteration  In  the  record  made  of  such  action. 
He  also  relies  upon  tbe  langiinge  of  the  first 
sentence  of  section  569  of  the  Code  of  ClvU 
Procedure  (section  5055,  Gen.  St  1901), 
which  reads:  The  proceedings  to  correct 
mistakes  or  omissions  of  the  clerk,  or  Irregu- 
larity in  obtaining  a  Judgment  or  order,  shall 
be  by  motion,  upon  reasonable  notice  to  the 
adverse  party  or  his  attorney  in  the  action." 
This  language  has  obvious  reference  to  the 
third  subdivision  of  the  preceding  paragraph 
which  by  tbe  context  is  shown  to  have  rela- 
tion to  the  vacation  or  modification  of  Judg- 
ments or  orders  actually  made,  and  not  to  the 
correction  of  mistakes  made  In  attempting 
correctly  to  register  them.  Whether  It  has 
any  application  to  the  matter  of  rectifying 
errors  made  by  the  clerk  in  recording  orders 
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need  not  be  decided.  If  bo  the  method  point- 
ed out  for  accomplishing  that  purpose  Is  not 
exclusive.  A  court  of  record  has  an  inherent 
power  over  Its  own  records  which  Includes 
the  authority  to  require  the  correction  of  any 
errors  that  may  creep  Into  them.  This  power 
Is  not  lost  by  lapse  of  time  or  the  expiration 
of  a  term  of  court.  The  duty  of  a  court  to 
nee  that  Its  records  speak  the  truth  Is  an 
nfflriuatire  and  active  one,  and  It  Is  not  a 
Jurisdictional  prerequisite  to  Its  performance 
that  one  party  should  Invoke  It  by  motion  or 
that  the  other  should  have  notice  before 
notion  Is  taken.  See  17  Enc.  of  P.  &  P.  012, 
Oia.  914,  note  2.  The  proposition  is  thus 
Rtnted  In  the  syllabus  to  Balch  v.  Shaw,  7 
Cush.  (Jlass.)  282:  "Courts  of  record  have 
power,  at  any  time,  as  well  after,  as  during 
the  term,  at  which  any  entry  Is  made,  of  their 
own  motion  or  on  the  suggestion  of  any  party 
Interested,  and  without  notice  to  any  one,  to 
correct  the  mistakes  and  supi)ly  the  omissions 
of  their  clerks  or  recording  officers,  so  as  to 
make  the  record  conform  to  the  truth  of  the 
case,  and  are  the  exclusive  Judges  of  the 
necessity  and  proi)rlet.v  of  so  niiiending  and 
extending  their  records,  and  of  the  proofs 
and  of  the  sufficiency  of  the  proofs  on  which 
to  proceed."  In  Lewis  v.  Ross,  37  5Ie.  230, 
•TO  Am.  Pec.  40.  It  Is  said,  citing  Bnlch  v. 
Shaw,  supra:  "On  general  principles,  It  Is 
competent  for  a  court  of  rec-ord,  and  Incident 
to  Its  authority,  to  correi-t  mistakes  In  Its 
records,  which  do  not  arise  from  the  Judicial 
action  of  the  court,  but  from  the  mistakes  of 
Its  recording  officer.  In  doing  this.  It  may 
regulate  Its  own  action  upon  Its  own  sense  of 
responsibility  and  duty,  and  proceed  upon 
BUggestlon,  or  on  motion  of  those  Interested, 
or  upon  Its  own  'certain  kuovvletlge  and 
mere  motion.'  It  would  not  be  an  adversary 
proi-eedlng.  In  which,  of  necessity,  there 
should  be  parties,  or  In  which  notice  would 
tie  required."  In  applying  this  principle  in 
Strickland  v.  Strickland,  0."  N.  C.  471,  the 
court  says:  "The  court  did  not  enter  the 
Judgment  It  Intended  to  enter,  nor  that  au- 
thorized by  what  appeared  In  the  record. 
Such  errors  may  be  corrected  at  any  time, 
and  after  a  long  while,  upon  motion  or  the 
court  may  and  ought  to  correct  them  ex  mero 
motu  as  soon  as  it  sees  them.  This  Is  nec-es- 
sary  and  proper,  to  the  end  the  record  shall 
speak  the  truth.  The  objei-t  Is  to  make  the 
record  show  what  the  court,  in  fact,  resolvetl, 
Intended,  and  in  contemplation  of  law,  did." 
The  further  citation  of  authorities  Is  un- 
necessary. The  power  referretl  to  Is  undoubt- 
ed and  is  essential  to  the  prevention  of  In- 
justice. The  manner  of  its  exercise  Is  neces- 
sarily committed  to  the  sound  discretion  of 
the  court,  and  must  be  governed  by  circum- 
stances. Unquestionably,  as  suggested  in  the 
original  opnlon.  It  wonid  ordinarily  be  l)et- 
ter  practice  that  a  notice  should  be  given. 
Possibly  conditions  might  arise  in  which  a 
failure  to  give  a  notice  would  tend  to  show 
an  abuse  of  discretion.    In  the  present  case 


the  omission  to  give  notice  affords  the  plain- 
tiff In  error  no  cause  of  complaint  As 
already  stated  a  notice  was  not  necessary  to 
confer  Jurisdiction  to  make  the  order,  and 
it  Is  manifest  that  its  absence  affected  no 
substantial  right  of  the  plaintiff  in  error. 
His  motion  to  strike  out  the  new  entry  was 
based  solely  uimn  technical  grounds,  and 
raised  no  Issue  as  to  what  the  record  should 
say  in  order  to  speak  the  truth;  but  the  fact 
that  It  was  filed,  noticed,  argued,  submitted, 
and  decided,  shows  that  he  bad  abundant  op- 
portunity If  he  cared  to  to  exercise  It  to  seek 
a  renie<ly  for  any  real  wrong  he  believed  he 
had  suffered.  As  was  said  In  Balch  v.  Shaw, 
supra:  "Surely  a  court  of  record  need  not 
give  notice  to  all  the  world  to  come  In  and 
show  cauiie  why  It  should  not  make  Its  rec- 
ord conform  to  the  truth  of  the  case.  Any 
party,  who  supijoses  he  can  show  such  cause, 
should  apply  to  the  court  to  have  the  record 
set  aside  or  expunged,  after  It  Is  made. 

The  motion  for  a  rehearing  Is  denied.    All 
the  Justices  concurring. 


CIIICAOO.   R.   T.    &   P.    RY.    CO.    et   al.    r. 

WTXKOOP  pt  al. 

(Supreme  Court  of  Kansas.    May  12,  3001.) 

1.  Vente— Actions  in  Personam  —  Closi.no 
Underoraob  Crossiso. 

An  action  of  injunction  to  prevent  the 
closing  of  an  undergrade  crosHing  of  a  rail- 
road opprates  in  personam,  and  is  not  one  of 
those  provided  for  in  section  40  of  the  Civil 
Code,  whidi  must  be  brought  in  the  county  in 
which  the  subject  of  the  action  is  situated. 

2.  Railroads — Rioht  ov  Wat— Undebobadc 

CBOSSINO— <;ONTBACT. 

A  contract  between  the  owner  of  land  and  a 
railroad  company,  in  connection  with  a  pro- 
ceeding to  condemn  a  right  of  way  for  a  rail- 
road, which  reserved  to  the  landowner  an  un- 
dergrade cro-ising  as  a  means  of  access  from  one 
part  of  the  farm  to  the  oilier,  and  whicli  was 
taken  Into  account  by  the  condemnation  com- 
mlsHlonerH  in  the  award  of  damages  for  the  ap- 
propriation of  the  right  of  way,  is  binding  upon 
both  of  the  parties. 
(Syllabus  by  the  Court.) 

Error  from  Dlstrlc-t  Court,  Atchison  Coun- 
ty; B.  P.  Hudson.  Judge. 

Action  by  Alliert  L.  Wynkoop  and  other* 
against  the  Chicago,  Ro<'k  Island  &  Paclfle 
Railway  Company  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

M.  A.  Low,  W.  P.  Evans,  and  Paul  E.  Walk- 
er, for  plaintiffs  In  error.  J.  L.  Berry  and 
C.  D.  Walker,  for  defendants  In  error. 

JOHNSTON,  C.  J.  This  was  an  action 
to  enjoin  the  closing  of  an  undergrade  farm 
crossing  of  a  railroad.  In  188(>  the  Chicago. 
Kansas  &  Nebraska  Railway  Company  laid 
out  a  railroad  and  condemue«I  the  right  of 
way  across  the  farm  of  David  Wynkoop.  The 
route  selected  was  between  the  buildings  on 
the  Wynkoop  farm  and  the  public  higlnvay. 
In   a   depression   which  extended   fi-om   the 
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buIIdhigB  to  tbe  public  Mghway  a  private 
roadway  had  been  built  for  tbe  accommoda- 
tion of  tbe  owner  and  occupants  of  tbe  farm. 
Tbe  railroad  was  laid  out  and  built  across 
tbls  depression,  and  tbe  plan  of  tbe  railroad 
required  a  bigh  embankment,  which  extend- 
ed 85  rods  across  the  farm,  and  tbe  height 
of  which  was  about  25  feet  at  the  Intersec- 
tion of  the  private  roadway.  When  the  com- 
mis.sloners  met  to  condemn  a  right  of  way 
over  the  farm,  the  matter  of  passing  from 
one  Bide  of  the  railroad  to  the  other  by  the 
use  of  the  private  roadway  was  considered, 
and  It  was  agreed  between  the  owner  and  the 
representative  of  the  railway  company  that 
an  opening  would  be  left  for  an  undergrade 
crossing  at  the  Intersection  of  the  private 
roadway,  and  the  damages  of  tbe  owner  were 
assessed  by  the  commissioners  upon  tbe  un- 
derstanding that  be  should  have  such  a  cross- 
ing at  that  point  The  rallread  was  built 
In  accordance  with  the  plan,  and  a  bridge 
constructed  over  tbe  private  roadway.  In 
IS91  the  plaintiff  In  error  acquired  the  rail- 
road property,  and  In  1895  some  negotia- 
tions were  bad  between  tbe  railway  company 
nnd  tbe  owner  of  tbe  farm  in  regard  to  nar- 
rowing the  passageway  under  the  railroad 
and  the  substitution  of  an  arch  stone  culvert 
for  tbe  bridge  first  built  Ko  agreement  was 
reached  by  them,  however,  and  another  bridge 
Similar  to  the  one  first  built  was  erected, 
without  Interfering  with  tbe  private  roadway. 
In  1003  the  railroad  company,  desiring  to 
Improve  Its  roadbed  and  to  put  It  In  a  condi- 
tion for  the  use  of  heavier  equipment,  again 
negotiated  with  Wynkoop  with  reference  to 
placing  a  stone  culvert  where  tbe  private 
roadway  crossed  under  the  railroad  tracks. 
At  that  time  the  representative  of  the  rail- 
way company  suggested  the  substitution  of  a 
stone  culvert  about  10  feet  wide,  while  Wyn- 
koop  Insisted  that  the  necessities  of  the  farm 
required  an  opening  14  feet  wide.  There  was 
a  suggestion,  too,  by  tbe  railroad  company 
that  a  grade  crossing  might  be  made  at  the 
end  of  the  embankment;  but  tbe  parties  were 
unable  to  agree,  and  the  company  proceeded 
to  close  up  the  roadway,  when  this  action  was 
brought,  which  resulted  in  a  permanent  In- 
junction against  the  destruction  of  the  under- 
grade crossing. 

It  Is  first  contended  that,  as  tbe  situs  of  the 
undergrade  crossing  Is  In  Doniphan  county, 
the  district  court  of  Atchison  county  was 
without  Jurisdiction  to  consider  the  case; 
that  the  provision  of  section  46  of  the  Civil 
Code,  requiring  that  actions  "for  the  recovery 
of  real  property  or  of  an  estate  or  interest 
therein,  or  for  the  determination  In  any  form 
of  any  such  right  or  Interest,"  must  b« 
brought  In  the  county  In  which  the  subject  of 
tbe  action  Is  situated,  applies.  This  Is  not  an 
action  to  recover  real  property,  nor  for  tbe 
deteni...iatlon  of  an  Interest  therein.  It  Is 
an  action  which  operates  In  personam,  and 
Its  object  Is  to  prevent  the  commission  of  a 
wrong  by  obstructing  a  ruud>vuy.    Wynkoop 


was  not  asking  to  bare  an  Interest  In  land 
determined,  nor  could  any  judgment  be  ren- 
dered in  tbe  action  which  would  have  that 
effect  The  legal  title  In  the  land  was  in  him- 
self, and  ever  since  tbe  right  of  way  for  the 
railroad  was  condemned  and  the  railroad  was 
built  there  has  been  an  undergrade  crossing 
from  one  i>art  of  bis  farm  to  tbe  other.  Tbe 
proix>sed  closing  of  this  roadway  Is  tbe  wrong 
of  which  complaint  Is  made.  In  establishing 
the  wrong,  the  ownership  of  tbe  land,  as  well 
as  the  condemnation  of  a  right  of  way  over  It 
was  to  some  extent  drawn  in  question;  but 
these  matters  were  only  incidental  to  tbe 
gravamen  of  tbe  action — tbe  prevention  of  a 
threatened  wrong.  Not  every  action  growing 
out  of  transactions  concerning  real  property  la 
local.  Where  the  decree  sought  is  to  operate  on 
tbe  person,  nnd  not  upon  tbe  real  property,  the 
location  of  the  property  Indirectly  affected  Is 
not  material.  It  was  held  In  Close  v.  Wheat- 
on,  G5  Kan.  830,  70  Pac.  891,  that  an  action  to 
compel  the  specific  performance  of  an  agree- 
ment to  convey  land  did  not  come  within  the 
provisions  of  section  46  of  the  Civil  Code, 
and  that,  while  It  related  to  real  estate,  It 
could  be  brought  In  any  county  where  the  de- 
fendant might  be  legally  served  with  personal 
process.  In  Massle  v.  Watts,  6  Crancb  (U. 
S.)  148,  3  L.  Ed.  181,  Chief  Justice  Marshall 
speaking  of  such  an  action,  said:  "In  cases 
of  fraud,  trust,  or  contract,  the  jurisdiction  of 
a  court  of  chancery  Is  sustainable  wherever 
tbe  person  may  be  found,  although  lands  not 
within  the  jurisdiction  of  that  court  may  be 
affected  by  tbe  decree."  It  Is  held  that  juris- 
diction of  tbls  character  Is  strictly  In  person- 
am and  that  the  court  may  exercise  It  Inde- 
pendently of  tbe  locality  where  the  act  Is  to 
be  done.  Tbe  relief  sought,  not  being  the  de- 
termination of  an  Interest  In  real  estate,  but 
against  the  defendant  personally,  was  rightly 
brought  where  personal  service  could  be  had. 
As  tending  to  sustain  this  view,  see  Alex- 
ander V.  Tolleston  Club,  110  III.  66;  Powell 
V.  Cheshire,  70  Ga.  357,  48  Am.  Rep.  672; 
Great  Falls  Mfg.  Co.  v.  Worster,  23  N.  H.  462; 
Clad  V.  Palst,  181  Pa.  148,  37  Atl.  194;  Jen- 
nings V.  Beale,  158  Pa.  283,  27  Atl.  948;  O'Con- 
nor V.  Shannon  (Tex.  Civ.  App.)  30  S.  W. 
1096:  Roche  v.  Marvin,  92  N.  T.  398 ;  Rose  v. 
Choteau,  11  111.  107;  Royston  v.  Royston,  21 
Go.  ICl;  McArtbur  v.  Mattbewson,  67  Go. 
134 ;  11  A.  *  E.  Encyl.  of  L.  173. 

There  Is  a  contention  that  under  the  evi- 
dence Wynkoop  was  not  entitled  to  an  under- 
grade crossing.  In  that  connection  It  Is  ar- 
gued that  the  right  of  Wynkoop  to  use  the 
crossing  Is  In  the  nature  of  an  easement,  and 
that  It  is  worthless  unless  evidenced  by  writ- 
ing. The  case  Is  not  to  be  treated  as  an 
easement  obtained  by  Wynkoop  from  tbe  rail- 
road company.  Tbe  private  roadway  passed 
over  bis  own  land  and  be  never  rarted  with 
the  right  to  It  or  to  Its  use.  The  company 
acquired  no  more  than  It  paid  for.  and  accord- 
Ii.,;  to  tbe  testimony  tbe  open  passageway  was 
excepted  from  tbe  right  of  way,  and  that 
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fact  vas  taken  Into  account  In  the  allowance 
of  damages  by  the  commissioners.  If  the 
right  to  make  a.  solid  embankment  had  been 
sought  and  obtained,  an  award  of  damages 
for  the  obstruction  and  the  resulting  iucou- 
venieuce  of  the  owner  in  passing  from  one 
part  of  bis  farm  to  the  other  must  have  lieen 
allowed.  The  question  of  whether  the  under- 
grade crossing  was  practicable  and  should  be 
maintained  was  a  proper  consideration  in  the 
condemnation  proceeding.  If  such  a  crossing 
Is  a  part  of  the  plan  of  the  railroad  company, 
and  it  is  considered  In  awarding  damages  to 
the  landowner,  the  company  Is  bound  to  con- 
struct and  maintain  such  crossing.  Railroad 
Co.  T.  Kregelo,  32  Kan.  COS,  5  Pac.  15 ;  Rail- 
road Co.  r.  Cosper,  42  Kan.  5(Jl,  22  Pac.  C34; 
Ilailway  Co.  v.  Davenport  65  Kan.  206,  CO 
Pac.  195,  15  Cyc.  717.  A  contract  reserving 
a  crossing,  whidi  diminishes  the  damages  to 
be  paid  by  the  railroad  company,  surely  has  a 
binding  eCtect  upon  such  company.  The 
crossing  was  maintained  by  the  railroad  com- 
pany, and  used  by  the  landowner,  about  17 
years  without  interruption  Ijefore  this  con- 
troversy arose;  but  the  right  to  the  crossing 
does  not  depend  upon  inferences  based  on  the 
conduct  of  the  parties,  nor  yet  upon  the  ne- 
cessity for  the  crossing,  but  rests  upon  an 
agreement  reserving  it  to  the  owner,  and 
which  largely  affected  the  compensation  paid 
for  the  right  of  way.  The  landowner  cannot 
insist  that  the  opening  ^hall  remain  In  the 
Bame  form,  nor  as  wide  as  It  was  originally 
left,  bnt  under  the  agreement  is  entitled  to 
snob  an  undergrade  crossing  as  will  meet  the 
ordinary  necessities  of  a  farm.  The  fact  that 
the  parties  were  unable  to  agree  just  what 
ohould  be  the  width  of  the  crossing  did  not 
abrogate  the  original  agreement,  nor  warrant 
the  closing  of  the  crossing. 

There  appears  io  tie  substantial  support  'in 
the  evidence  for  the  findings  of  the  court,  and 
hence  its  Jud^ent  must  be  affirmed.  AH 
the  Justices  concurring. 


STATE  LIFE  INS.  CO.  ▼.  JOHNSON. 
(Supreme  Court  of  Kansas.    May  12,  1906.) 

1.  Evidence— Pabol  Evidence— Fbaud. 

In  an  action  to  avoid  a  written  contract 
■nd  to  recover  money  paid  tliereon,  on  the 
KTOiind  that  the  party  seplcine  to  avoid  and  re- 
cover the  payment  had  no  opportunity  to  read 
the  contract  and  was  induced  to  execute  the 
snme  by  false  and  fraudulent  representations, 
the  rule  that  parol  testimony  will  not  be  re- 
ceived of  conversations  had  between  the  con- 
tracting parties  prior  to  the  si^nini;  of  the  con- 
tract, for  the  purpose  of  disputing,  alteriuK, 
or  changing  the  terms  of  the  contract,  does  not 
obtain. 

2.  Contracts  —  Rescission  —  Fraudulent 
Ueprbsentations— Question  for  Jury. 

A  defense  to  such  an  action,  that  the  false 
and  fraudulent  representations  alleged  to  have 
been  made  were  so  paipabl.v  false  or  uniea- 
Bonable  that  the  party  claiminR  to  be  injured 
could  not  be  and  was  not  deceived  thereby,  is 
ordinarily  a  question  oC  fact  for  the  jury,  and 
Bot  a  question  of  law. 
(Syllabus  by  the  Court) 


Error  from  District  Court,  Jefferson  Coun- 
ty; C.  F.  Hurrel,  Judge. 

Action  by  John  X.  Johnson  against  the 
State  Life  Insurance  Ompany.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Defendant  In  error  sued  plaintiff  In  error 
to  recover  $132.12  paid  by  him  to  said  insur- 
ance company  on  a  contract  of  Insurance 
which,  as  claimed,  was  procured  through 
fraud  and  fraudulent  representations.  Judg- 
ment was  rendered  for  the  full  amount  claim- 
ed by  Johnson  in  the  district  court  of  Jeffer- 
son county,  and  the  insurance  company  brings, 
the  case  here  for  review. 

Clias.  F.  Coffin  and  Phlnney  &  Raines,  for 
plaintiff  in  error.  H.  B.  Schaeffer,  W.  A.  Kil- 
ley,  and  D.  I*  Stanley,  for  defendant  in  error. 

SMITH,  J.  The  first  error  complained  of 
Is  the  overruling  of  the  demurrer  filed  by  the 
insurance  company  to  the  amended  petition, 
and  as  principal  ground  therefor  the  com- 
pany claims  that  the  representations  allegea 
to  have  been  falsely  made  by  the  insurance 
company's  agent  were  so  palpably  unreason 
able  that  they  were  not  likely  to  deceive,  and 
hence  the  allegation  that  the  plaintiff  below 
did  rely  upon  the  same  is  not  admitted  by  the 
demurrer.  The  general  rule  is  that  a  de- 
murrer to  a  pleading  admits,  for  the  purposes 
of  the  hearing  thereof,  the  truth  of  the  facts 
alleged  In  the  pleading,  and  while  there  may 
possibly  be  exceptions  to  this  rule  courts  will 
not  carefully  weigh  the  degree  of  credibility 
which  a  particular  person  may  lend  to  what 
appears  to  be  an  unreasonable  story  told  to 
him  for  the  purpose  of  defrauding  him.  It 
comes  with  poor  grace  from  one  defending 
against  an  alleged  fraudulent  representation 
that  the  representations  were  so  palpably 
false  and  unreasonable  as  to  be  absolutely  in- 
credible. At  most.  It  is  rather  a  que.stion  ot 
fact  for  the  jury  than  a  queRtlon  of  law  for 
the  court.  The  other  objections  to  the  petl- 
.tlon.  except  the  fifth,  are  somewhat  In  the 
same  line. 

The  fifth  objection  Is  that  the  plaintiff  does 
not  allege  that  the  policy  he  received  was 
worth  less  than  he  actually  paid  for  It  and 
consequently  that  he  was  not  damaged  and 
is  not  entitled  to  relief.  This  Is  not  an  ac- 
tion to  recover  damages  but  to  avoid  a  con- 
tract for  fraud,  and  to  recover  the  money 
procured  through  the  fraud.  We  think  the 
petition  stated  a  cause  of  action  and  that  the 
demurrer  thereto  was  properly  overruled. 

We  have  examined  the  specifications  of  er- 
ror assigned  on  the  introduction  of  evidence. 
As  to  the  witness  Johnson  the  only  evidence 
which  we  think  worthy  of  comment  to  which 
our  attention  is  called  Is  the  answer  to  the 
question:  "State  whether  you  ever  received 
from  defendant  the  kind  of  policy  that  was 
represented  would  be  sent  to  you  by  this  man, 
Marks."  Answer:  "Xo,  sir."  This  was  a 
conclusion  of  fact  which  should  not  have  been 
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drawn  or  made  by  tbe  witness,  but  should 
have  been  left  to  tbe  jury.  The  representa- 
tlona  said  to  hare  been  made  by  Marks,  how- 
ever, were  detailed  to  the  Jury,  and  a  copy  of 
the  policy  was  also  produced  In  evidence,  and 
we  cannot  say  that  the  defendant  was  prej- 
ndlced  by  tbe  answer.  In  fact  the  Jury  was 
practically  left  to  draw  Its  own  conclusions 
as  tbe  witness  does  not  seem  to  bare  detail- 
ed In  what  respect  he  considered  the  policy 
was  of  different  kind  than  that  promised. 

The  plaintiff  in  error  further  complains  of 
the  testimony  of  Barnes,  Huddleston,  Hender- 
son, and  ¥ounkln.  We  bare  been  unable  to 
discover  anything  In  the  evidence  of  Barnes 
that  was  really  material  to  the  case,  or  that 
could  aid  tbe  plaintiff  below  or  Injure  the  de- 
fendant, except  a  letter  from  the  insurance 
department  to  Johnson  which  was  Identifled 
by  Barnes  and  admitted  in  evidence  over  the 
objection  of  defendant  but  tbe  court  struck 
this  out,  and  Instructed  the  Jury  to  disregard 
It  Otherwise  it  would  have  been  material 
error.  We  remark  here  that  tbe  practice  per- 
mitted In  this  trial  of  allowing  an  attorney, 
after  the  court  bad  sustained  objections  to 
certain  questions,  to  make  oral  offers,  in  the 
presence  of  tbe  Jury,  of  what  he  expected  to 
prove  by  tbe  witness,  and  to  assert  that  be 
bad  plenty  of  evidence  to  sustain  the  offer, 
is  not  good  practice.  Tbe  court  however, 
remedied  the  evil  so  far  as  possible  by  telling 
tbe  Jury  to  disregard  or  pay  no  attention  to 
tbe  offer.  THe  better  practice  is  to  require 
offers  of  proof  to  be  made  In  writing.  Many 
Jurymen  are  not  able,  at  tbe  end  of  a  long 
trial,  to  discriminate  between  the  matters 
heard  on  tbe  trial,  which  are  submitted  to 
them  as  evidence  and  those  matters  which 
ore  not  so  submitted.  The  production  of  evi- 
dence should  therefore  be  made  as  simple  as 
possible,  and  counsel  should  not  be  allowed, 
during  tbe  introduction  of  evidence,  to  make 
assertions  with  reference  to  the  strength  of 
their  evidence  or  the  weakness  of  tbeir  op- 
ponent's. We  cannot  say,  however,  that 
after  the  corrections  made  by  the  court  that 
the  defendant  was  materially  prejudiced  in 
this  respect 

As  to  the  evidence  of  the  witnesses  Hud- 
dleston, Tounkln,  and  Henderson,  we  think 
It  was  admissible  for  the  purpose  of  showing 
the  design  and  plan  of  the  agent,  Marks,  in 
procuring  tbe  insurance  application  from 
Johnson  under  tbe  rule  of  evidence  laid  down 
In  Wlgmore  on  Evidence,  vol.  1,  |  304;  but 
of  course,  such  evidence  should  not  have  been 
considered  in  determining  what  representa- 
tions said  agent  made  to  Johnson.  If,  how- 
ever, the  evidence  was  admissible  for  any 
purpose  Is  should  not  have  been  excluded 
and  If  tbe  Insurance  company  desired  to  have 
Its  application  limited  It  should  have  request- 
ed an  instruction  to  the  Jury,  defining  tbe  pur- 
poses for  which  it  could  be  considered,  and 
for  which  it  should  not  be  considered.  We 
think  there  was  suflactent  competent  evidence 
not  only  to  Justify,  but  to  require  the  overrul- 


ing of  the  demurrer  to  plalntUTs  evidence. 
It  must  be  borne  in  mind  that  this  was  not 
an  attempt  on  the  part  of  tbe  plaintiff  below 
to  vary  or  to  contradict  the  terms  of  the  writ- 
ten contract  but  is  an  action  to  annul  and 
set  aside  a  written  contract  and  to  recover 
the  money  paid  thereon  on  the  ground  that 
tbe  contract  was  procured  through  fraud. 
Tbe  real  issue  In  this  case  is  whether  or  not 
the  agent  for  tbe  purpose  of  Inducing  John- 
son to  take  the  Insurance,  made  material  mla- 
representatlons  as  to  the  cost  or  condition* 
of  the  policy  or  as  to  the  i>ayments  therefor, 
or  the  benefits  to  be  derived  therefrom,  and 
whether  Johnson  did  rely  thereon,  and  was 
deceived  thereby,  and  induced  thereby  to  take 
such  Insurance,  and  make  tbe  payment  there- 
on. If  this  question  is  answered  in  tbe  af- 
firmative, and  the  company  accepted  the  ben- 
efits of  the  fraud  practiced  by  its  agent  the 
contract  should  be  set  aside,  and  tbe  plaintiff 
should  recover.  We  have  examined  the  in- 
structions complained  of  and  think  the  qnee- 
tlons  in  issue  were  fairly  presented  to  the 
Jury,  and  that  the  Jury  was  not  misled.  The- 
issues  were  practically  all  issues  of  fact 
There  seems  to  have  been  a  fair  trial,  and 
tbe  verdict  of  the  Jury  Is  supported  by  suf- 
ficient evidence. 

Tbe  Judgment  of  the  district  court  Is  af- 
firmed.  All  the  JnstlceB  concnrrlns. 


(7S  lUn.  GSn 

CUB  et  al.  t.  JOHNSON. 
(Supreme  Court  of  Kansas.    May  12,  lOOflL) 

1.  Vekdob    Aifn    PcitcRASKB  —  DxFAtn.T    or 
PuBcnAsm— FoarerruBB. 

Coarta  abhor  forfeitures,  and  will  resort 
to  any  rraaoDable  rule  of  construction,  to  avoid 
tbem.  But  when,  in  a  contract  for  the  sale  of 
real  estate,  it  Is  stipulated  that  time  shall  be 
of  the  essence  of  the  agreement,  and  a  for- 
feiture upon  default  is  provided  for,  such  con- 
tract will  be  upheld  and  enforced,  unless  under 
tbe  circumstances  shown  would  be  grossly  In- 
equitable. 

[E!d.  Note. — For  eases  In  point  see  voL  48^ 
Gent  Dig.  Vendor  and  Parchaaer,  ii  809-872.] 

2.  Samb— WAivra. 

When  the  right  to  declare  a  forfdture  un- 
der such  a  contract  exists,  tbe  party  entitled 
thereto  most  assert  his  right  promptly,  and  his 
acts  relating  thereto  must  be  onequivoad,  and 
Inconsistent  with  the  oootinaaiioe  of  the  con- 
tract or  he  will  be  held  to  bavs  waived  such 
right 
(Syllabus  by  tbe  Court) 

Error  from  District  Court  Trego  Oonnty; 

3.  H.  Reeder,  Judge. 

Action  by  Ia  O.  Johnson  against  G.  IL  Oo«- 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Beversed,  with  direc- 
tion. 

W.  E.  Saum,  for  plaintiff  In  error.    J.  J, 

Schenck,  for  defendant  In  error. 

GRAVES,  J.  This  action  was  brought  In 
the  district  court  of  Trego  county,  by  the 
defendant  in  error,  to  cancel  a  contract  for 
the  sale  of  real  estate,  which  he  had  exe- 
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cuted  to  the  plaintiffs  In  error,  wlio  made  de- 
fault in  payments  due  tbereon.  Tbe  con- 
tract sought  to  be  canceled  was  executed 
June  13,  1903.  By  it  tbe  grantor  agreed  to 
convey  320  acres  of  land,  upon  payment  by 
tlie  grantees  of  f4,ii03.10  as  stipulated.  Pay- 
ment was  to  be  made  in  installments.  Time 
was  by  express  terms  made  of  tbe  essence 
of  the  contract  Under  a  prior  agreement 
of  sale  the  grantees  had  been  in  possession 
of  the  land  one  year,  and  had  paid  to  tbe 
grantor  $.500.  Tbe  balance  remaining  due 
on  the  sale  of  the  land,  at  tbe  date  of  tbe 
contract  sought  herein  to  be  canceled,  was 
the  aggregate  sum  therein  stated,  $4,505.10. 
Of  this  amount  tbe  grantees  had  paid 
$822.03.  On  May  1,  1004,  an  installment  of 
$133  became  due,  it  was  not  paid,  tbe 
grantor  declared  tbe  contract  at  an  end,  and 
demanded  possession  of  tbe  land,  which 
being  refused  he  brought  this  action.  Ui)on 
a  trial  a  decree  was  granted  in  favor  of 
tbe  plaintiff  and  tbe  defendants  now  ask 
that  such  decree  be  reversed. 

By  this  decree  tbe  grantor  retains  $1,322.03 
paid  on  the  purchase  price,  and  also  re- 
covers the  possession  of  the  land.  Tbe 
grantees  have  been  in  possession  two  years. 
Upon  these  facts,  the  plaintiffs  in  error 
claim:  First,  that  tbe  defendant  in  error 
is  not  entitled  to  a  forfeiture;  and,  second, 
if  be  was  entitled  thereto,  it  has  been 
waived.  This  court  in  the  case  of  National 
Land  Company  v.  Perry,  23  Kan.  140,  held 
that  where  parties  to  a  contract  for  the  sale 
of  real  estate,  make  time  of  tbe  essence  of 
the  contract,  a  forfeiture  will  be  unbeld  as 
stipulated,  unless  under  tbe  circumstances 
of  the  case  it  would  be  grossly  inequitable. 
At  the  same  time  courts  do  not  favor,  but, 
on  the  contrary,  they  abhor,  forfeitures,  and 
will  resort  to  very  liberal  rules  of  construc- 
tion to  avoid  them.  Knglisb  v.  'WilliamBon, 
;J4  Kan.  21«,  8  Pnc.  214;  Hartley  v.  Costo, 
40  Kan.  559,  20  Pac.  208;  Ritchie  v.  Kansas, 
>'.  &  D.  Ry.  Co.,  .5.'>  Kan.  36,  39  Pac.  718: 
Insurance  Co.  v.  Uardesty,  182  111.  30,  53 
X.  B.  139.  74  Am.  St.  Rep.  161;  Grlgg  v. 
Landis,  21  X.  J.  Eq.  494;  Robinson  v.  Chen- 
ey, 17  Xeb.  673,  24  X.  W.  37&  In  tbe  case 
last  cited,  in  speaking  of  a  contract  where 
time  was  made  of  the  essence  of  the  agree- 
ment, and  provided  for  a  forfeiture  in  case 
of  default  the  court  said:  "A  court  of  equity 
will  not  declare  a  forfeiture  unless  compelled 
to  do  so.  It  violates  every  principle  of  jus- 
tice to  take  the  property  of  one  man,  and 
give  it  to  another  without  compensation, 
upon  a  simple  failure  to  pay  at  tbe  day, 
where  there  had  not  been  gross  laches."  It 
seems  to  be  a  well-established  rule  in  such 
cases,  that  the  party  rlatintng  the  benefit 
of  a  forfeiture,  must  show  himself  to  be 
strictly  within  the  terras  of  tbe  instrument 
which  confers  that  riglit.  He  must  act 
promptly  in  asserting  his  claim  and  Itis  acts 
relating  thereto  must  be  positive,  unequiv- 
ocal, and  inconsistent  with  the  continuance 


of  the  contract  Faw  v.  Wblttlngton,  72  N. 
C.  321;  29  Am.  &  Eng.  £}nc.  of  Law,  677, 
681;  Boone  v.  Drake,  109  N.  C.  79,  13  S.  E. 
724;  Hip  well  v.  Knight,  1  You.  &  Coll.  Ex. 
401.  In  the  case  last  cited,  Baron  Alderson 
said:  "The  result  of  all  the  cases  on  this 
subject  seems  to  be,  that  slight  circum- 
stances are  sufficient  in  a  court  of  equity  to 
prevent  a  party  from  taking  tbe  benefit  of 
such  a  stipulation,  and  that  whenever  a 
party  has  done  any  act  inconsistent  witli 
the  supposition  that  be  continues  to  hold  his 
opponent  strictly  to  his  part  of  the  agree- 
ment, he  is  to  be  taken  to  have  waived  it  al- 
together." 

In  addition  to  tbe  facts  before  stated,  it 
appears  that  all  payments  bad  been  made 
according  to  tbe  contract  prior  to  May  1, 
1004.  At  that  time  interest  to  the  amount 
of  $133  became  due.  A  sliort  time  before 
that  date,  April  28th  or  29tb,  the  defendant 
informed  tbe  plaintiff  that  he  would  be  un- 
able to  pay  promptly,  asked  for  further  time, 
and  offered  additional  security  for  the  delay. 
The  plaintiff  declined,  stating  that  he  needed 
and  wanted  the  money  when  due.  On  Mon- 
day, May  2d,  the  defendant  saw  the  plaintiff, 
and  again  reported  his  Inability  to  pay. 
They  talked  over  the  situation;  plaintiff 
claimed  that  by  failure  to  pay,  the  contract 
was  forfeited,  and  the  defendant  admitted 
such  to  be  the  case.  The  plaintiff  stated 
to  the  defendant  that  he  wanted  the  money 
or  the  property.  The  defendant  then  said 
he  thought  he  could  raise  the  money  by 
Thursday  or  Friday  of  that  week  and  would 
be  back  Saturday  with  the  money  or  the 
papers.  At  this  time,  the  plaintiff  did  not 
expressly  consent  to  any  further  time,  but 
he  then  intended  to  wait  until  Saturday  and 
take  tbe  money  If  at  that  time  offered.  The 
defendant  failed  to  come  back  on  Saturday, 
and  on  the  folllowing  Monday,  May  0th,  the 
plaintiff  went  to  the  defendant,  who  resided 
on  the  land  in  controversy.  Uix>n  arrival  he 
said  to  the  defendant,  "Yon  did  not  come 
down  Saturday  as  you  agreed?"  Defendant 
replied,  "No,  I  changed  my  mind."  Plaintiff 
then  demanded  iwssession  of  tbe  land  This 
suit  was  commenced  May  7,  1004.  May  24th, 
plaintiff  filed  an  amended  petition  in  which 
for  the  first  time  he  tendered  back  the  unpaid 
notes  given  for  the  land;  tbe  defendant 
tendered  the  full  amount  then  due  to  the 
plaintiff  which  was  refused,  and  the  amount 
was  deposited  with  the  clerk  where  It  has 
since  remained  for  the  plaintiff.  During  the 
trial  in  October,  1004,  the  defendant  tendered 
the  further  sum  of  $530  to  apply  upon  the 
■<614.54  which  would  become  due  November  1, 
1904,  and  offered  In  open  court  to  let  Judgment 
go  against  him  at  that  time  if  the  remainder  of 
the  amount  which  would  then  become  due 
was  not  paid;  tbe  offer  was  refused.  We  find 
that  the  plaintiff  by  his  conduct  at  and  about 
May  2,  1904,  when  tbe  forfeiture  is  claimed 
to  have  occurred,  waived  his  right  thereto. 
When  the  defendant  informed  tbe  plaintiff 
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tbat  be  was  unnble  to  pay,  and  wanted  more 
time,  stating  that  be  tbou^bt  be  could  possibly 
raise  tbe  money  by  Thurs<lny  or  Friday,  and 
If  he  could  would  return  wltb  It  on  Saturday, 
tbe  plaintiff.  If  then  detcruiiued  to  insist  iiiK>n 
tbe  forfeiture,  ougbt  to  have  said  so  in  ikw- 
itlve  and  unequivo<'al  terms.  He  ougbt  to 
have  Informed  tbe  defendant  tbat  be  need  not 
innke  any  effort  to  raise  money  as  tlie  time 
had  passed,  and  tbe  money  would  not  be  re- 
ceived on  Saturday  if  tendered.  On  tbe  con- 
trary, he  carefully  refrained  from  giving  ex- 
press consent  to  further  time,  but  in  bis  ovni 
mind  did  consent  and  decided  to  wait  until 
Saturday,  and  then  take  tbe  money  If  offered, 
and  if  not,  take  back  tbe  unexpressed  consent 
and  waiver  fonnetl  in  his  own  mind  and  in- 
sist upon  tbe  forfeiture.  He  permitted  tlie 
defendant  to  engage  In  another  effort  to  raise 
the  money  in  the  belief  that  If  secured  tbe 
plaintiff  would  accept  it.  This  attempt  to 
hold  on  to  tbe  forfeiture  and  waive  it,  does 
liot  show  such  candor  and  fairness  as  tlie 
circumstances  demanded.  He  ougbt  to  he 
held  to  this  waiver.  This  makes  it  unneces- 
sary to  consider  tbe  question  as  to  whether 
the  amount  paid  by  the  defendant  was  so 
great  as  to  make  a  forfeiture  grossly  inequi- 
table or  not  It  is  ai)parent,  however,  that 
tbe  defendant  is  ready,  able  and  willing  to 
carry  out  his  contract,  and  it  would  be  a 
loss  and  hardship  to  him  if  deprived  of 
tbe  opportunity. 

The  Judgment  of  tbe  court  will  be  reversed, 
wltb  direction  to  enter  Judgment  for  the  de- 
fendant for  costs. 


AVERT  V.  UNION'  TAC.   R.  CO. 

(Supn-me  Court  of  Kansas.    May  12,  190C.) 
Trial— Demurrer  to  Evide.\c'e. 

It  is  error  for  a  trial  court  to  sustain  a 
demurrer  to  evidem^e,  or  to  direct  a  verdict, 
unless  it  can  b«>  snirt  that  the  adverse  party 
has  failed  to  introduce  any  substantial  evi- 
dence in  support  of  a  vital  point  in  his  case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  $$  asi-.TSO.J 

(Syllabus  by  the  Court.) 

Eri-or  from  District  Court,  Riley  County; 
Sum  Kimble,  Judge. 

Action  by  A.  J.  Avery,  administrator  of 
George  Avery,  against  tbe  Union  PaclUe  Rail- 
road Company.  Judgment  for  defendant, 
and  i)IaintifC  brings  error.  Reversed  and 
remanded. 

Waters  &  Waters,  for  plalntlfT  In  error. 
N.  H.  Ixwmls,  R.  W.  Blair,  and  H.  A.  Scan- 
drett,  for  defendant  In  error. 

GREENE,  J.  George  Avery  ^vaH  run 
over  and  killed  on  a  public  crossing  by  one 
of  the  Union  Pacific  Railroad  Company's 
trains.  A.  J.  Avery,  as  bis  administrator, 
sued  to  recover  damages  therefor.  Tbe  court 
oveiTuled  a  demurrer  to  the  plaintiff's  evi- 
dence.   Tbe   defendant   Introduced   its  evi- 


dence, and  tben  upon  Its  request  tbe  court 
directed  tbe  Jury  to  find  a  verdict  for  the 
defendant,  upon  wbicb  a  Judgment  was  ten- 
deretl. 

Tbe  error  assigned  is  that  tbe  court  direct- 
ed a  verdict  for  tbe  defendant  and  rendered 
Judgment  thereon.    Numerous  acts  of  negli- 
gence  are   charged  In   the  petition,   among 
which  Is  tbe  negligence  of  the  engineer  of 
tbe  train  which  ran  over  Avery  to  sound 
tbe    whistle    80    rods    from    tbe    crossing. 
Plaintitr  introduced  some  evidence  tending 
to  show  tbat  tbe  'whistle  was  not  sounded 
at  a  point  80  rods  from  tbe  crossing,  while 
the  testimony  on  tbe  part  of  the  defendant 
very  strongly  tended  to  show  tbat  It  was 
so  sounded.    Whether  It  was  or  not  was  a 
nibtorial  fact  upon  which  the  evidence,  when 
all  in,  was  conflicting.    The  rule  controlling 
where  a  demurrer  Is  interposed  to  evidence 
applies  in  directing  a  verdict.    If  there  Is 
any  substantial  testimony  tending  to  sustain 
tbe  material  facts  contended  for  by  either 
l>arty  as  against  such  party,  tbe  trial  court 
should  overrule  a  demurrer,  and  where  all 
of  the  evidence  has  been  submitted  on  both 
sides,  and  there  is  a  conflict  upon  any  mate- 
rial  question    of    fact,   the   cause   must    lie 
submitted  to  the  Jury.    As  suggested,  there 
was    evidence    Introduced    by    tbe   plaintiff 
tending  to  show  that  the  railroad  company 
did    not   sound   the    whistle    at    a    point   .si» 
rods  before  reaching  tbe  crossing  upon  wbldi 
Avery  was  killed,   and  presumably   It   was 
because  of  this  that  the  eomt  overruleil  the 
demurrer   to  the  plaintiff's   evidence.    This 
evidence   still   remained   in   the   case.     Not- 
withstanding the  defendant  had  offered  testi- 
mony to  tbe  contrary,  and  notwithstanding 
thot    evidence    miglit    have    been    sutflcleut 
to  satisfy  a  Jury,  and  did  satisfy  the  court, 
that  the  defendant's  engineer  had  comi)l!od 
with  tbe  law  In  this  respect,  and  notwith- 
standing tbe  court  felt  that  it  would  be  com- 
pelled under  tbe  evidence.  In  case  a  verdict 
shonid  he  returned  for  the  plaintiff,  to  set  It 
aside  and  grant  a  new  trial,  it  was  never- 
theless tbe  duty  of  tbe  court  to  submit  the 
cause  to  the  triers  of  tbe  facts.    It  Is  on- 
ly where  it  can   be  said  that  the  plaintiff 
has  wholly  failed  to  Introduce  any  substan- 
tial evidence  in  support  of  some  material 
point  in  this  case  that  a  court  is  authorized 
either   to   sustain   a    demurrer   to    his    evi- 
dence or  direct  a  verdict  for  tbe  defendant 
The  Jury  are  the  triers  of  tbe  fact.*,  ond, 
whenever   tbe  testimony   has   reached   tbat 
point  tbat  it  must  be  weighed  and  conclusions 
deduced    therefrom,    tbe    Jury    alone    must 
make  tbe  deductions  In   the  flrst   Instance, 
and  not  the  court.    Sullivan  v.  Phenix  Ins. 
Co.,  34  Kan.  170,  8  Pac.  112;  K.  P.  By.  Co. 
V.  Couse,  17  Kan.  571;  Brown  v.  A..  T.  & 
S.  F.  Rid.  Co.  31  Kan.  1,  1  Pac.  (MiC;  Jansen 
V.  City  of  Atchison,  16  Kan.  &"«8:    St  Jos. 
&  D.  C.  Rid.  Co.  V.  Dryden,   17  Kan.  278. 
Tbe  Judgment  Is  reversed,  and  the  cause- 
remanded.    All  the  Justices  concurring. 
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LEWARK  et  al.  T.  PARKINSON. 
tSupreme   Court   of   Kansas.    May   12,    1906.) 

1.  Carriebs— Pkoprietobs  or  Hacks— Duties 
Towards  Passe.nueh. 

rroprietors  of  hacks  and  cabs  caiTj-ing 
pnssonsors  for  hire  aro  liablp  for  all  injuries 
cansfHl  by  their  failure  to  provide  suitable  ve- 
liirles.  safe  horses  and  harness,  and  a  compe- 
toiit.  careful  driver. 

[Kd.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  8§  loas,   1141,  1185.] 

2.  Same— Xeolioence  of  Driveb.s. 

When  the  proprietors  of  a  line  of  hacks 
and  cabs.  engai;pd  in  carrying  passengers  for 
hire,  are  sued  for  damages  sustained  by  a  pas- 
senger in  a  runaway,  caused  by  the  team  be- 
coming frightened  and  the  harness  breaking,  an 
instruction  is  properly  refused  which  charges 
that  carriers  are  not  liable  for  a  mistaken 
exercise  of  judgment  on  the  part  of  their  serv- 
ant.^ in  an  emergency,  nor  for  a  failure  of  such 
servants  to  act  with  the  utmost  promptitude 
when  the  circumstances  arc  such  as  to  afford 
no  time  for  deliberation. 

3.  Damages— Pebsonai.  Injuries— Expenses. 

Expenses  incurred  by  an  injured  passen- 
ger, which  resulted  from  the  injuries,  including 
compensation  for  .services  of  nurses,  are  proper 
elements  of  damages  in  an  action  against  the 
carrier  in  such  a  case,  notwithstanding  the 
services  were  performed  by  a  member  of  the 
family  of  the  injured  person,  if  the  services  were 
nei'essary  and  the  charges  reasonable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  $  24.'!.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
Cotinty;  Thos.  .7.  Flannelly,  Judge. 

Action  by  Sopbla  Parkinson  against  W.  H. 
Lewnrk  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

.T.  H.  Keith  and  Chns.  Bucher,  for  plaln- 
tifTs  In  error.  Benson  &  Harris,  for  defend- 
ant In  error. 

POIITEH,  J.  Plaintiffs  In  error  are  pro- 
prietors of  a  line  of  hacks  and  cabs  operat- 
ing at  Coffeyvllle  as  poniinon  carriers  of  pas- 
sengers and  baggiige  lietween  railway  depots 
and  elsewhere  In  the  city.  On  the  7th  day 
of  March,  1002,  Mrs.  Parkinson,  defendant  In 
error,  who  was  72  years  of  age,  was  a  passen- 
ger In  one  of  the  cabs  on  her  way  from  one 
depot  to  another  and  vas  Injured  in  a  run- 
away. She  brought  this  action  to  recover 
damages  for  the  injuries  sustaine<l.  The 
Jurj'  returned  a  verdict  in  her  favor  for  $400 
of  which  they  allowed  $loO  for  expenses  in- 
curred by  reason  of  the  injuries,  and  the  re- 
mainder for  pain  and  sutTering.  Plaintiffs 
in  error  seek  to  reverse  the  judgment  and 
assign  numerous  errors. 

Defendant  In  eiTor  at  the  time  of  the  ac- 
cident was  traveling  from  her  home  at  Po- 
mona. In  Franklin  county,  to  visit  her  sons 
who  lived  at  Wagoner,  In  the  Indian  TeiTl- 
toi-y.  It  was  claimed  In  her  petition,  and  es- 
tablished by  the  evidence,  that  she  was  the 
only  pas.senger  in  the  cab  when  the  team 
startetl  to  run:  that  she  looked  out  and  saw 
that  the  driver  had  dropi>ed  or  iu  some  way 


lost  the  lines.  She  says  that  be  Jumped 
from  his  seat  and  ran  to  the  door  of  the  cab 
which  was  at  the  rear  and  opened  the  door 
and  hold  his  hand  to  assist  her  in  getting 
out;  that  while  attcmi)ing  to  get  out  she 
was  thrown  down  and  received  the  Injuries 
complained  of.  The  answer  set  up  contrib- 
utory negligence.  Upon  the  trial  the  driver 
testilied  that  the  horses  became  frightened  at 
a  large  piece  of  paper  which  the  wind  car- 
ried into  the  street  in  front  of  tliem;  that 
one  of  the  tugs  broke,  and  tben  one  of  the 
lines  broke  and  be  Jumped  off.  He  denied 
that  be  opened  the  door  for  defendant  In 
error,  or  that  be  did  au.ything  to  induce  ber 
to  get  out,  but  claimed  that  be  was  endeavor- 
ing to  prevent  ber  from  doing  so.  The  la- 
juries  to  Mrs.  Parkinson  were  serious  enough 
to  prevent  ber  from  continuing  ber  journey. 
She  was  carried  into  a  private  residence  near 
by  and  cared  for  by  strangers.  Her  sons 
came  at  once  from  Wagoner,  and,  while  one 
remained  to  care  for  her,  the  other  went  back 
to  Wagoner,  returning  the  next  day  witb  bis 
family  physician  who  took  charge  of  defend- 
ant in  error.  The  court  admitted  evidence  of 
the  expense  incurred  by  the  sons  in  these 
trips,  and  also  In  taking  tbeir  mother  from 
Coffeyvllle  to  Wagoner,  where  she  remained 
several  weeks,  and  the  expense  of  one  of  the 
sons  In  taking  her  later  to  ber  own  home. 
These  expenses,  and  the  time  of  the  sons  iu 
nnrsing  and  caring  for  defendant  In  error, 
were  allowed  by  the  Jury  as  a  part  of  the  ex- 
penses Incurred. 

It  is  seriously  contended  that,  as  the  sons 
were  in  duty  bound  to  care  for  their  mother, 
and  that,  because  It  appeared  from  the  evi- 
dence that  the  wages  of  one  of  the  sons  who 
was  employed  as  a  clerk  In  a  store  were  paid 
him  by  his  employer  during  the  time  be 
claimed  to  have  cared  for  his  mother,  It  was 
error  for  the  jury  to  allow  defendant  in  error 
for  these  items  of  expense.  If  defendants 
below  are  llal)le  at  all,  they  are  liable  for  the 
iiecessar.T  expense  caused  by  the  Injury  to 
the  passenger.  Including  traveling  expenses 
made  neccssaiy  by  the  circumstances  In 
which  defendant  In  error  was  left  by  the  ac- 
cident. It  became  necessary  for  her  sons  to 
come  to  her  and  to  take  cnre  of  her  to  the 
end  of  her  Journey,  and.  again,  for  some  one 
to  travel  with  her  to  her  homo.  Reasonable 
compensation  for  nurse  hire  and  attendance 
was  a  proper  Item  of  recovery,  notwithstand- 
ing the  persons  who  performed  the  services 
were  relatives  who  might  have  been  bound 
to  take  care  of  her  without  compensation. 
If  she  paid  or  became  liable  for  the  expense, 
and  the  service  was  required.  In  Brosnan 
et  al.  V.  Sweetser.  127  Ind.  1,  26  N.  E.  555, 
where  the  sorvI(x>s  were  rendered  by  mem- 
bers of  the  family.  It  is  said:  "If  this  be 
done  by  some  goml  friend  or  member  of  the 
family,  who  donated  bis  services,  that  Is  the 
go<Hl  fortune  of  the  appellee,  and  a  matter 
with  which  tlic  iiersons  liable  have  no  con- 
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cem.  If  she  had  paid  ten  times  the  frue 
value  of  such  services  she  could  only  have 
recovered  -what  such  services  were  reason- 
nl)ly  worth."  See,  also,  Trapnell  v.  City  of 
Red  Oak  Junction,  70  Iowa,  744,  30  N.  W. 
884;  Kendall  v.  City  of  Albia,  73  Iowa,  241,34 
N.  AV.  833.  Pennslyvania  Company  v.  Mar- 
ion. 104  Ind.  2.30,  3  N.  E.  874;  Vamham  v. 
City  of  Council  Bluffs,  52  Iowa,  098,  3  X.  W. 
792. 

Error  Is  claimed  because  the  court  refused 
to  permit  defendant  to  prove  that  the  driver 
was  a  competent,  experienced  driver  of 
horses,  and  that  his  reputation  in  that  re- 
spect was  good.  As  well  might  a  railway 
company  sceij  to  defend  an  action  for  in- 
juries to  a  passenger  by  proving  that  the  en- 
gineer whose  negligence  caused  a  wreck  was 
a  capable  and  experienced  engineer  and  that 
he  bore  a  good  reputation  as  such.  Tlie  the- 
ory of  an  unavoidable  accident  was  not 
pleaded  as  a  defense,  and  there  was  nothing  In 
the  evidence  to  warrant  the  court  Instructing 
in  reference  to  It  The  Jury  found.  In  an- 
swer to  a  special  question,  tiiat  the  injuries 
were  not  the  result  of  an  unavoidable  acci- 
dent. It  is  complained  that  the  court  eri-ed 
in  refusing  to  give  the  following  Instruction: 
"You  are  instructed  that  carriers  are  not  li- 
able for  mistaken  exercise  of  Judgment  on 
the  part  of  their  servants  In  an  emergency, 
nor  for  a  failure  upon  the  part  of  their 
sen-ants  to  act  with  the  utmost  prompt- 
itude when  the  circumstances  are  such  as  to 
afford  no  time  for  deliberation."  This  was 
properly  refused.  The  negligence  of  the  car- 
rier In  permitting  the  emergency  to  arise  is 
lost  sight  of  in  the  Instruction.  Moreover, 
it  was  not  a  coiTect  statement  of  the  law  with 
respect  to  the  liabilities  of  a  common  carrier 
for  Injuries  caused  to  a  passenger  by  the 
negligence  of  the  carrier.  In  Sawyer  v.  Sau- 
er,  10  Kan.  406,  the  trial  court  iustnicted  the 
Jury  as  follows:  "  'That  a  stagecoach  pro- 
prietor who  carries  passengers  for  compen- 
sation is  responsible  for  all  accidents  and  in- 
juries happening  to  passengers  which  might 
have  been  prevented  by  human  care  and 
forethought.  He  is  bound  to  furnish  gentle 
and  well-broke  horses,  skillful,  prudent  and 
sober  drivers,  and  the  smallest  degree  of 
negligence  in  those  particulars  will  render 
such  proprietor  liable  for  any  Injury  to  pas- 
sengers therefrom.'"  This  Instruction  was 
conceded  to  be  correct  in  the  abstract  by 
counsel  for  plaintiff  In  error  In  that  case,  and 
was  approved  by  this  court,  and  afterwards 
cited  with  approval  in  Topeka  City  Uly.  Co. 
V.  Higgs,  38  Kan.  375.  16  Pac.  667,  5  Ain.  St. 
Rep.  7.54.  The  law  imposes  certain  duties 
ui)on  the  carrier,  and  it  Is  from  these  that 
his  liabilities  flow.  He  is  not  an  insurer 
against  all  defects.  He  Is,  however,  liable 
for  all  injuries  caused  by  his  failure  to  pro- 
vide suitable  vehicles,  safe  horses  and  har- 
ness, and  a  competent,  careful  driver.  It 
was  said  in  Crofts  v.  AV'aterhouse.  3  Bing. 
310-321:    "If  there  be  the  least  failure  in 


any  one  of  these  things,  tbe  duty  of  the  coach 
proprietors  Is  not  fulfilled,  and  they  are  an- 
swerable for  any  injury  or  damage  that  hap- 
pens.*'  See,  also.  Budd  v.  United  Carriage 
Co..  25  Or.  314,  3o  Pac.  660,  27  L.  R.  A.  270. 
and  cases  cited.  The  testimony  of  the  driver 
established  the  carriers'  negligence.  He  tes- 
tiSed  that  one  of  the  horses  "would  rtm  away 
if  he  got  a  chance."  The  opportunity 
came,  the  horse  ran  away,  the  harness  broke 
in  two  important  places,  the  driver  Jumped 
off,  and  tlie  passenger  was  injured.  The 
doctrine  of  unavoidable  accident  and  tbe  rep- 
utation of  tlie  driver  were  never  seriously  In- 
volved In  this  case. 

The  Judgment  will  be  aiBrmed.    All  the 
Justices  concurring. 


IIAMUN  v.  KANSAS  RT.  CO. 
(Supreme  Court  of  Kansas.    May  12,  1900.) 

E.MINE.NT   I>OMAIN— BAII.BOAD  RIGHT  OP   WAY 
— FORFEITUKE. 

A  court  cannot  say  as  a  matter  of  law 
that  tlie  mere  failure  of  a  railroad  company  for 
any  fixed  period  to  complete  a  track  uix>n  a 
right  of  way.  which  it  lias  acquired  by  con- 
demnation, works  a  forfeiture  of  its  _  rights, 
where  there  has  been  no  adverse  possession. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wilson  Coun- 
ty ;  L.  Stillwell,  Judge. 

Action  by  James  Hamlin  against  the  Kan- 
sas Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Mikesell  &  Wilson,  for  plaintiff  in  error. 
T.  J.  Hudson  and  A.  M.  Harvey,  for  defend- 
ant In  error. 

MASON,  J.  In  1882  the  Kansas  Railway 
Company  condemned  a  right  of  way  across 
Wilson  county.  A  grade  was  instructed, 
but  no  track  was  ever  laid.  In  1903  James 
lluuilin,  as  owner  of  the  fee  of  a  portion  of 
tlie  tract  so  appropriated,  brought  an  action 
to  quiet  title  against  the  railway  company 
ui)on  the  ground  that  whatever  rights  it  had 
acquired  with  resi)ect  thereto  had  been  for- 
feited. A  trial  was  had  ui)on  oral  evidence, 
a  part  of  which  tended  strongly  to  show  an 
abiindonment  by  the  company,  and  a  part  of 
which  had  some  tendency  to  the  contrary. 
The  court  decided  in  favor  of  the  defendant, 
and  the  plaintiff  prosecutes  error.  No  spe- 
cial findings  were  made,  and  it  is  imjiosslble 
for  this  court  to  know  ujwn  wtiat  view  of 
the  facts  the  decision  was  based.  The  Judg- 
ment must  tlierefoi-e  be  aftinued,  unless  it 
can  be  said  that  the  mere  fa(;t  tliat  no  rail- 
road was  ever  completed  compelled  a  differ- 
ent result.  It  may  be  assumed  that  there 
was  no  adverse  possession  by  the  plaintiff., 
for  the  evidence  does  not  conclusively  show 
it.  Where  there  is  no  adverse  possessioiu 
nouuser  does  not  of  Itself  work  an  extin- 
guishment of  the  company's  right.  23  A.  & 
E.  Encycl.  of  L.  (2d  Ed.)  705.  Of  course 
the  Legislature  might  have  provided  tliat  a 
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failure  to  complete  a  railroad  wltbin  a  stated 
time  Bhonld  have  tbat  effect,  but  no  claim  is 
made  that  the  {^anaag  statute  Is  to  be  con- 
strued as  fixing  such  a  limit  In  the  ab- 
sence of  a  statutory  limitation  a  court  can- 
not say  as  a  mutter  of  law  that  irrespective 
of  all  other  couKlderations  the  mere  failure 
of  the  compnny  to  complete  its  track  witbiu 
any  fixed  period  operates  as  an  extinguish- 
ment of  all  rl^bts  ac(]uired  by  the  condemna- 
tion proi-eediiun'.  3  Klliott  on  Itailroads,  S 
'MX  ;  Nicomen  Boom  Co.  v.  North  Hbore  Boom 
and  Driving  Vo.  (Wash.)  82  Pac.  412,  and 
cases  there  cited. 

It  reiiuits  that  tlie  Judgment  must  be  af- 
firmed.   Ail  the  Justices  concurring. 


UNION  PAC.   R.   CO.  V.   KANSAS   CITY 

et  al.  (two  ca»es.) 

(Supreme  Court  of  KausaM.    May  12,  190G.) 

MuNiciPAi.  CoRPOBATioNS— Public  Impbove- 

JIKNTS— I'KTITIOK— PBOTEST— E.>J0INISO   AS- 

8ESSMKNT. 

Where  a  landowner,  who  claims  to  be  a 
resident  of  a  city  of  the  first  clans,  files  with 
the  city  clerk  a  written  proteBt  against  a  peti- 
tion for  the  improvement  o£  a  street,  and  the 
petition  is  regular  on  its  face,  and  purports  to 
be  signed  by  one-half  of  the  resident  owners 
of  the  lands  abutting  upon  the  street  to  be  im- 
proved, and  the  mayor  and  council  consider 
the  petition  and  protest  and  order  the  petition 
spread  upon  the  journal,  and  proceed  to  cause 
the  improvements  to  be  made,  their  action  is 
a  Snal  and  conclusive  determination  of  the  suffi- 
ciency of  the  petition,  and  such  landowner  can- 
not qnestion  the  validity  of  the  proceedings  in 
an  action  to  enjoin  the  assessments,  unless  such 
action  is  brought  within  .SO  days  from  the  time 
the  amount  of  the  assessment  is  ascertained. 
(Syllabus  by  the  Court.) 

Errors  from  Court  of  Coininou  Pleas. 
Wyandotte  County;  Wm.  G.  Holt,  .ludge. 

Actions  by  the  t'nion  Pacific  Railroad 
Oompany  against  the  city  of  Kansas  City 
and  W.  B.  Trembly,  city  clerk.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

N.  H.  I.,ooml8,  R.  W.  Blair,  and  H.  A. 
Scaudrett,  for  idaintiff  In  error.  Italpb  Nel- 
son and  K.  S.  McAutmy,  for  defendants  in 
error. 

POUTKR,  J.  Plaintiff  In  eiTor  brought 
tbese  actions  to  enjoin  the  asse.s.'tmeut  and 
collection  of  8i)eclnl  Improvement  taxes  for 
tbe  grading,  paving,  and  curbing  of  Fifth 
street  from  Euclid  avenue  to  Ceutral  avenue 
In  Kansas  City,  Kan.  From  a  Judgment 
refusing  a  i>ermaneut  injunction,  plaintiff 
appeals. 

The  cause  was  tried  upon  an  agreed  state- 
ment of  fact.4.  Tbe  plaintUTs  petition  claim- 
ed that,  previous  to  tbe  adoption  of  tbe  reso- 
lution declaring  tlie  improvement  necessary, 
there  bad  not  been  filed  ^vith  the  city  clerk 
a  petition,  signed  by  tlic  resident  owners 
of  one-balf  of  tbe  feet  fronting  or  abutting 
upon  tbe  street,  asking  that  such  imyrove- 


meuts  be  made;  that  plalntUC,  being  a  resi- 
dent owner  of  a  majority  in  front  feet  of 
the  property  liable  to  be  taxed  under  the  Im- 
provement, duly  filed  Its  written  protest 
against  tbe  Improvement,  notwithstanding 
which  the  council  proceeded  to  puss  the  or- 
dinances and  caused  the  improvements  to  bo 
made.  A  special  objection  to  the  vaiidlt.. 
of  tbe  proceedings  was  also  made  uimu  the 
ground  that  plaintiff  was  the  owner  of  an 
irregular  shaped,  unplatted  piece  of  ground, 
a  portion  of  which  abuts  on  Fifth  street  a 
distance  of  l,7a,">  feet.  The  other  iwrtiou  of 
said  irregular  shaped  tract  Is  land  which 
does  not  abut  upon  tbe  street  improved,  but 
extends  for  a  distance  of  about  1,400  feet 
parallel  with  Fifth  street,  but  distant  there- 
from 200  feet.  This  irregular  tract  was  as- 
sessed as  one  entire  tract  of  laud.  Kansas 
City  is  a  city  of  the  first  class.  The  defense 
is  made  that  the  30-day  statute  of  limitations 
(section  700,  Gen.  St.  1901)  bars  plaintiff 
from  raising  any  of  the  contentions  relied 
n|>on  to  defeat  these  special  improvement 
taxes.  The  agreed  statement  of  facts  re- 
cites that  the  action  was  commenced  more 
than  30  days  after  tbe  time  of  tbe  ascertain- 
ment and  levy  of  the  assessment  for  the  cost 
of  tbe  improvenients  complained  of;  al- 
so that  the  mayor  and  council  had  done  all 
things  necessary  so  far  as  form  is  concern- 
ed upon  which  to  base  the  assessment. 

The  validity  of  an  assc8.sment  for  special 
improvements  nutliorlzed  by  the  mayor  and 
cotmcll  of  a  city  of  the  first  class,  when  the 
proceedings  upon  their  face  are  regular  in 
form,  cannot  be  attacked  by  an  action  to 
enjoin  tlie  collection  and  assessment,  un- 
less tbe  action  Is  brought  withlu  30  days 
from  tlie  time  the  amount  of  the  assessment 
is  ascertained.  (Jen.  St.  1901,  {  70<1;  Slmp- 
.son  V.  Kansas  City.  .'52  Kan.  88,  <U  I'ac.  400; 
Dornn  v.  Barnes.  54  Kan.  238,  38  Pac.  .100: 
City  of  Argentine  v.  Simmons,  .54  Kan.  (»0, 
39  Pac.  181;  Arcuds  v.  City  of  Kansas  City, 
."»7  Kan.  ;riO.  4C  Pac.  702;  Kansas  City  v. 
Kimball,  00  Kan.  224,  M  Pac.  78.  Plaintiff 
In  error  is  a  corporation  organized  under  the 
laws  of  I'tah,  with  Its  principal  office  in  that 
state,  but  claims  tiiat.  under  the  ruling  of 
State  V.  Bogardus.  (KJ  Kan.  2.">9,  (;.">  Pac.  2,"il, 
it  Is  a  resident  of  any  city  or  county  in 
which  it  operates  its  railway  or  exercises 
corporate  fnincliises.  It  seeks  to  avoid  the 
effect  of  the  30-day  statute  of  limitations  by 
the  argument  that  the  mayor  and  council 
were  without  Jurisdiction,  and  all  the  pro- 
ceedings In  reference  to  the  Improvement 
and  the  ascertainment  and  api>ortionnient  of 
the  cost  thereof  were  void,  because  the  clt.v 
and  its  officers  had  a  list  of  the  property 
owners  and  a  map  showing  the  location  of 
the  land,  and,  in  addition,  knew  that  plain- 
tiff in  error  was  a  resident  of  the  city  and 
owned  a  majority  of  the  front  feet,  and  bad 
filed  its  written  protest  against  the  improve- 
ment. On  the  other  hand,  it  is  contended 
that  plaintiff  In  error  is  not  a  "resident  own- 
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er"  of  land  in  Kansas  City,  -within  the  terms 
of  section  730,  Gen.  St.  1901.  The  further 
contention  Is  made  that,  If  It  be  conceded  to 
have  been  a  resident  at  the  time  the  petition 
for  the  improvements  was  presented,  the 
determination  of  tlie  mayor  and  council  thai 
the  petition  was  signed  by  the  requisite  num- 
ber of  resident  owners  Is  conclusive,  and  that 
the  railroad  company  lost  Its  rights  by  fail- 
ing to  bring  an  action  within  30  days  after 
the  ascertainment  and  ai)portionnient. 

Without  passing  upon  the  question  of 
whether  a  railway  corporation  which  is  a 
citizen  of  another  state,  with  its  principal  of- 
fice in  that  state,  can  be  considered  a  resi- 
dent of  any  city  In  this  state  in  which  it 
operates  its  railway  or  exercises  corporate 
franchises,  we  are  of  the  opinion  that  the 
determination  by  the  mayor  and  council  that 
the  petition  prescribed  asking  for  the  Im- 
provement contained  the  retpiislte  number 
of  signers  Is  final  and  conclusive,  unless  a 
suit  Is  brought  within  30  days  after  the  as- 
certainment and  levy  of  the  taxes.  Tills  al- 
so covers  mere  Irregularities  in  the  detail  of 
the  apportionment  and  levy  of  the  tax,  such 
as  is  claimed  occurred  with  reference  to  a 
portion  of  the  irregular  tract  of  laud,  which 
was  within  less  than  300  feet  of  the  street 
Improved.  The  action  of  the  mayor  and 
council  in  determining  the  snfflciency  of  the 
petition  has  been  said  not  to  be  final  and 
conclusive.  In  the  absence  of  legislative  pro- 
vision to  that  effect.  2  Dillon  on  Mun. 
Corp.  (4th  Ed.)  |  800.  Our  statute  contains 
such  a  provision  (Gen.  >St.  liWl,  J  73:?), 
which  reads  as  follows:  "When  hereafter 
the  mayor  and  council  of  any  city  of  the 
first  class  shall  have  ordered  any  petition 
presented  to  them  for  the  paving,  curbing 
or  guttering  of  any  street  to  be  spread  upon 
the  journal,  said  order  shall  In  all  respects 
be  a  final  determination  and  conclusive  evi- 
dence as  to  the  suftlciency  of  such  petition." 
Plaintiff  In  error  filed  its  written  protest 
against  the  making  of  the  improvement.  It 
claimed  to  be  a  resident  of  the  city,  and  It 
knew  of  all  the  objections  to  the  proceedings 
which  it  now  sets  up  against  the  assess- 
ments after  the  improvements  have  been 
made.  Its  claim  for  relief  does  not  appear 
to  be  any  stronger  upon  equitable  groimds 
than  that  of  an  absent,  nonresident  owner, 
who  was  in  entire  Ignorance  of  the  proceed- 
ings, but  whose  property  is  assessed,  and 
all  right  to  object  cut  off  by  tiiis  30-day  stat- 
ute. After  the  expiration  of  30  days  the  va- 
lidity of  the  as.-«essraent  cannot  be  attacked 
for  any  purpose,  when  the  proceedings  are 
regular  on  their  face,  and  here  tlie  regularity 
is  conceded. 

The  t>vo  cases  were  submitted  together, 
and  are  in  all  rcsi»ects  similar,  except  that 
the  question  with  respect  to  the  assessment 
of  the  irregular  tract  of  land  is  not  involved 
In  No.  ]4..'.00. 

The  judgments  will  be  uftirmed.  All  the 
Justices  concurring. 


SCOTT  V.  BAXKERS'  UNION  OF  THE 
WORLD  et  al. 

(Supreme  Court  of  Kansas.    May  12.  190C.) 

1.  INSURANCK   —   FbATEB.NAL     ASSOCIATION   — 

Power  to  Issue  Notes. 

An  inoorporated  fraternal  insurance  associ- 
ation, organized  under  a  charter  whicli  docs 
not  expn-Rsl.v  confer  the  power  to  issue  promis- 
sory notes,  lias  no  implied  power  to  do  so.  when 
such  authority  is  unnecessary  to  enable  the  as- 
HOcIatiou  to  exercise  the  powers  expressly  given, 
or  to  accomplish  the  purpose  of  its  creation. 

2.  Corporations — Powers — Notice. 

Kverj-  person  dealing  with  a  corporation 
or  with  its  obligations  is  bound  to  take  iio(i<-<> 
of  the  power  posses,sed  by  such  corporation  and 
of  the  purpose  for  which  it  was  created. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Coriiorations,  S$  1547,  18»3.] 

3.  BiLui  AND  NOTE.S— Bona  Fide  PrBcnASEB. 

The  purchaser  of  a  promissory  note,  exe- 
cuted by  a  corporation  not  having  the  legal 
power  to  issue  such  an  obligation,  cannot  re- 
cover thereon  fvom  such  maker,  even  when  the 
note  is  taken  in  good  faith  and  for  value. 

(Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes.  (,i  i)47.  .'♦48:  voL 
12,  t:ent.  Dig.  Con>oraUons,  ff  1825,  ISiH.] 

4.  Same. 

A  person  who  is  the  joint  maker  of  a 
promis.sory  note,  with  a  corporation  which  does 
not  have  the  power  to  issue  such  an  obiisa- 
tion,  may  be  liable  thereon  to  an  innocent  holder 
thereof,  even  thnuKh  no  recovery  can  be  had 
against  the  corporation. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Ilaiseu,  Judge. 

Action  by  W.  T.  Scott  against  the  Bank- 
ers' Union  of  the  World  and  E.  C.  Spinney. 
Judgment  for  defendants,  and  plaintiff  l)rings 
error.  Afflrmetl  as  to  the  Bankers'  Cnioiu 
and  reversed  as  to  Spinney,  and  Judgment 
entered  against  Si»Iniiey. 

In  1001  the  Bankers'  Union  of  the  World 
was  a  fraternal  beneficiary  association  organ- 
ized under  the  laws  of  the  state  of  Nebraska. 
Its  principal  offic-ers  were  E.  C.  Spinney, 
president,  and  C.  M.  Chittenden,  secretary. 
At  that  time  the  National  Aid  .Association 
was  also  a  fraternal  beneficiary  asswciatioii 
located  in  Topeka,  Kan.;  and  Its  prludiMiI 
ofllcers  were  L.  R.  IjCwIs,  president;  S.  D. 
Cooiey,  secretary;  and  M.  Ware,  medical 
director.  The  National  Aid  Association  was 
very  much  reduced  financially,  having  about 
$100  in  its  mortuary  fund  and  about  $2,40O 
in  its  expense  fund.  It  owed  its  officers 
nearly  $5,000,  for  past  due  salai-ies,  and 
there  were  claims  due  against  Its  mortuary 
fund  aggregating  $34,330.  The  officers  of 
these  associations  held  a  conference  in  Oc- 
tober, 1001,  for  the  purpose  of  effecting  a 
consolidation  of  the  organizations.  .Arrange- 
ments were  considered  and  WTltten  agree- 
ments signed,  which  were  satisfactory  to 
the  offi<'ers.  Efforts  were  then  made  by 
them  to  obtain  the  con.seut  of  the  associa- 
tions to  the  plans  which  had  been  agreed 
ii{>on.  The  boanl  of  directors  of  the  Bankers' 
Union  of  the  World,  which  had  all  the  power 
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legally  conferred  upon  the  association,  au- 
thorized Its  president,  E.  C.  Spinney,  on  Oc- 
tober 23,  1001,  to  make  such  arrangements 
as  "he  deems  necessary  and  proper  to  effect 
such  consolidation."  In  pursuance  of  this 
authority  E.  C.  Spinney  confirmed  the  former 
arrangements  made  ■with  the  oflScers  of  the 
National  Aid  Association,  whereby  It  had 
been  agreed  between  them  that  Lewis,  Cooley, 
and  Ware  should  use  their  Influence  In  secur- 
ing a  transfer  of  the  management  of  the 
National  Aid  Association  to  the  management 
of  the  Banlcers'  Union  of  the  World;  that 
they  should  surrender  all  claims  for  back 
salary  and  otherwise  held  by  them  against 
the  National  Aid  Association,  and  assist 
as  far  as  possible  in  obtaining  the  final 
amalgamation  of  the  two  orders.  In  consid- 
eration whereof,  the  Bankers'  Union  of 
the  World  agreed  to  asaiune  the  liabilities 
of  the  other  association,  not  exceeding  the 
sum  of  $34,330,  and  pay  to  said  Lewis,  Cooley, 
and  Ware  the  sum  of  $10,000,  in  30  equal 
monthly  installments,  beginning  November 
1,  1901,  if  the  consolidation  was  completed 
at  that  time,  and,  if  not,  then  on  the  first 
day  of  the  next  month  after  it  was  com- 
pleted. These  Installments  were  each  evi- 
denced by  a  promissory  note  executed  by  the 
Bankers'  Union  of  the  World  by  Its  presi- 
dent, E.  C.  Spinney,  and  by  him  personally. 
Ten  of  these  promissory  notes  were  made 
payable  to  the  order  of  Ware,  and  the  same 
number  to  each  of  the  other  obligees,  Lewis 
and  Cooley.  The  notes  were  in  all  respects 
negotiable  in  form.  In  furtherance  of  this 
arrangement  Lewis  and  Cooley  called  a  meet- 
ing of  the  directors  of  the  National  Aid 
Association,  resigned  from  their  positions  as 
president  and  secretary  of  the  order,  and  the 
directors  elected  Spinney  and  Chittenden  to 
fill  the  vacancies  made  by  such  resignations, 
who  at  once  assumed  the  management  and 
control  of  that  association.  Afterwards  a 
aieeting  of  delegates  sent  from  the  subordi- 
nate lodges  of  the  National  Aid  Association 
throughout  the  country  met  at  Topeka,  Kan., 
and,  after  full  discussion  thei-eof,  ratified 
and  confirmed  the  acts  which  had  been 
taken  in  the  direction  of  a  consolidation  of 
the  associations,  and  ordered  that  proper 
steps  be  taken  to  complete  such  arrange- 
ments. Spinney  and  Chittenden  managed 
the  National  Aid  Association  as  a  separate 
organization  until  December  15,  1901,  when 
they  resigned,  and  the  management  devolved 
upon  Elsie  Buckman,  acting  secretary,  who 
conducted  the  affairs  of  the  order  until  Jan- 
uary 8,  1902,  when  it  passed  Into  the  hands 
of  a  receiver.  The  promissory  notes  held  by 
Lewis,  Cooley,  and  Ware,  which  fell  due  No- 
vember 1,  1901,  were  paid  by  Spinney,  with 
checks  drawn  upon  the  funds  of  the  Nation- 
al Aid  Association.  The  note  becoming  due 
December,  1,  1901,  was  not  paid  when  due, 
and  suit  was  brought  thereon,  but  Spinney 
afterwards  settled  the  suit  and  paid  the 
note.    As  a  result  of  the  attempted  consoli- 


dation, the  Bankers'  Union  of  the  Worid 
received  nothing.  Its  officers,  E.  C.  Spinney 
and  C.  M.  Chittenden,  received  nothing.  The 
National  Aid  Association  received  nothing. 
Its  oflicers,  Lewis,  Cooley,  and  Ware,  re- 
ceived the  notes  as  above  stated.  In  the 
transaction,  however,  they  had  resigned  theii* 
offices,  and  faithfully  worked  to  accomplish 
the  purpose  In  view,  as  agreed  by  them. 
M.  Ware,  the  payee  and  bolder  of  eight  of 
the  notes  above  mentioned,  exchanged  said 
notes  for  the  home  farm  and  live  stock  there- 
on of  the  plaintiff  herein,  which  Is  located 
in  Hodgeman  county,  Kan.  The  plaintiff 
gave  to  Ware  a  bond  for  a  deed  to  the  real 
estate,  a  bill  of  sale  for  the  stock,  and 
agreed  to  retain  possession  thereof,  and 
care  for  the  same  one  year.  Suit  was 
brought  on  the  note  which  became  due  Janu- 
ary 1,  1902,  on  January  2,  1902,  and  after- 
wards, by  stipulation,  the  other  notes  wei-e 
added,  so  that  this  suit  embraces  the  eight 
notes  of  $333.33  each.  The  plaintiff  still 
retains  possession  of  all  the  property  deeded 
to  Ware.  The  plaintiff  took  the  notes  in 
good  faith,  for  full  value  and  without  notice 
of  the  circumstances  under  which  they  were 
executed. 

The  Bankers'  Union  of  the  World  was  or- 
ganized under  the  provisions  of  chapter  47. 
p.  266,  of  the  Laws  of  Nebraska  of  1897. 
The  title  of  the  act  contains  the  following- 

"An  act  defining  fraternal  beneficiary  soci- 
eties, orders  or  associations  and  regulat- 
ing   the    same    and    to    repeal.     •    •    • 

"Section  1.  A  fraternal  beneficiary  associa- 
tion is  hereby  declared  to  be  a  corporation, 
society  or  voluntary  association,  formed  or 
organized  and  carried  on  for  the  sole  benefit 
of  its  members  and  their  beneficiaries,  and 
not  for  profit.  Each  such  society  shall  have 
a  lodge  system,  with  ritualistic  form  of 
work  and  representative  form  of  government. 

"Sec.  2.  Such  society  shall  make  provision 
(or  the  payment  of  benefits  in  case  of  death. 
•  •  •  Provided  the  payment  of  such  ben- 
efits in  all  cases  be  subject  to  compliance, 
by  the  member,  with  the  contract  consti- 
tution, rules  and  laws  of  the  society. 

"Sec.  3.  The  fund  from  which  the  payment 
of  such  benefits  shall  he  made,  and  the  fund 
from  which  the  expenses  of  such  society 
shall  be  defrayed,  shall  be  derived  from 
beneficiary  calls,  assessments,  or  dues  col- 
lected from  its  members." 

Section  4  defines  who  may  be  beneficiaries. 

"Sec.  5.  Such  societies  shall  be  governed 
by  this  act  and  shall  be  exempt  from  the  pro- 
visions of  statutes  of  this  state  relating  to 
life  insurance  companies  except  as  herein- 
after provided,  and  no  law  hereafter  passed 
shall  apply  to  them  unless  they  be  expre.ssly 
designated  therein." 

Section  6  defines  where  such  association 
may  be  served. 

Section  7  exempts  proceeds  of  beneficiary 
certificate  for  debts  of  bolder. 
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Sections  8  and  9  provide  tlie  steps  to  be 
takoa  to  obtain  a  permit  to  do  busiuew  under 
tbls  act. 

Section  10  provides  reports  to  be  made  to 
tbe  auditor  of  public  accounts. 

Section  11  requires  foreign  associations 
doing  business  under  tbls  act  to  appoint  a 
person  upon  whom  service  may  be  made. 

Section  12  provides  terms  u|iou  wbicb  sucb 
orders  may  do  business  in  the  state. 

Section  13  limits  rigbt  to  solicit  member- 
sbip. 

Section  14  coucerns  cliarges  to  beneficiaries. 

Section  15  permits  transaction  of  business 
outside  tbe  state. 

Sections  1(5,  17,  and  18  recite  causes  wbicb 
forfeit  rigbt  to  do  business  and  provide  pen- 
alties for  violation  of  statute. 

Section  19  requires  examination  of  mem- 
bers by  pbysicion. 

Section  20  provides  for  voluntary  associa- 
tion doing  business  imder  tbls  act. 

"Sec.  21.  All  soi'ietles,  ordei*s,  and  associa- 
tions contemplated  In  tbls  act  sbali  Itc  exempt 
from  the  provisions  of  chapter  10  of  the  com- 
piled statutes  of  1885.  •  •  •  The  monies 
oolle<-ted  by  ony  sudi  society  from  Its  mem- 
bers according  to  the  plan  or  method  provid- 
ed in  Its  constitution  and  by-law«,  for  the 
payment  of  death  or  disability  claims  aris- 
ing under  tbe  terms  of  its  l>eneflclary  certifl- 
cates.  shall  be  kept  separate  and  apart  from 
the  other  funds  of  siich  society,  and  shall  be 
used  only  in  payment  of  such  claims,  and  no 
part  thereof  shall  be  used  by  sucb  so<-lety  In 
payment  of  expenses  of  any  kind  or  charac- 
ter." 

Section  22  reqiilrcs  c-opy  of  constitution 
and  by-laws  to  be  filed  with  auditor. 

Constitution. 

"Sec.  E.  How  Malntaine<l — Tbe  exi)en»e 
of  the  fraternity  shall  l)e  defrayed  by  a  per- 
centoge  of  the  iiremlum  Income,  per  capita 
tax,  and  memhei-ship  and  certificate  f(>e  uiion 
every  member  thereof.  The  same  shall  be 
collected  and  foi-\\'arde<l  to  the  Bankers' 
T'nlon  of  the  World  by  the  Suliordlnate 
TxHlges,  and  shall  l>e  placed  In  tbe  designated 
funds.  Tbe  amount  available  for  general 
fund  for  expenses  and  the  nienibership  fees 
shall  be  established  by  the  Board  of  Direct- 
ors, but  the  amount  of  i)renilnni  Income  so 
available  shall  not.  after  the  first  yenr  of 
each  policy,  exceed  the  ratio  of  $:?  per  ?1.W0 
of  life  Insurance  on  a  single  polley  and  a 
ratio  of  $4..T0  per  $1.0(10  In  case  of  a  .lolut 
policy,  or  a  ratio  of  !(H  for  each  accident 
policy  of  the  lowest  amount  provlde<l  for.  all 
calculate<l  per  annum.  To  meet  this  expense 
the  first  premiums  re<'elved  on  each  policy  by 
said  Bankers'  T'nlon  of  the  'World  shall  be 
available  till  said  limit  Is  reached. 

"Sec.  F.  Duties  of  the  Supreme  Banker — 
The  Sujireme  Banker  slnill  receive  all  money 
belonging  to  tlie  general,  reserve  and  lienefit 
ftmds  of  the  order,  and  slinll  give  a  rec-el'^t 
wlieu  each  payment  is  received.    •    •    •    He 


■hall  pay  all  orders  on  the  reserve,  benefit 
and  general  funds,  signed  by  tbe  Supreme 
President  and  attested  by  the  Supreme  Sec- 
retary, keeping  a  separate  accotmt  witb  each 
of  tbe  three  funds." 

"Sec,  H.  Duties  of  Board  of  Directors — 
Tbe  Board  of  Directors  shall  have  complete 
control  of  the  fluanclal  affaire  of  the  frater- 
nity, shall  protect  the  charter  of  tbe  same 
and  exercise  its  corporate  powers  as  provided 
by  the  laws  of  tbe  state  of  Nebraska.  •  •  • 
Payment  of  Claims.  To  authorize  and  order 
payment  of  all  proper  claims  against  the  fra- 
ternity, and  direct  payments  to  be  made 
from  tbe  General  Fund  of  sucb  as  may  be 
proi>erly  paid  therefrom.  Tbe  Supreme  Sec- 
retary shall  not  issue  any  order  <hi  tbe  Su- 
preme Banker  for  tbe  payment  of  any  cialms 
unless  such  order  shall  have  been  firet  sign- 
ed by  the  Supreme  President 

"Sec.  I.  General  Manager  authorized  to 
publish  paper  for  meuibersbip  and  to  employ 
an  attorney  when  ne<'e88»iry,  compensation  in 
each  case  to  l>e  fixed  by  General  Manager." 

"Sec.  D.  Reserve  Fund — For  the  purpose 
of  creating  a  reserve  fund,  to  guard  against 
|)oor  risks,  protect  liealtby  members,  equalize 
the  cost  to  all,  and  alMtolntely  Insure  the  per- 
petuity of  the  I'nion.  all  insurance  In  the 
Bankers'  T'nlon  of  the  World  will  be  adjusted 
and  paid  on  tbe  following  plan:  Should  any 
member  holding  a  policy  die  before  having 
lived  out  Ills  expe<-tancy  of  life  laised  on  his 
age  at  entry  according  to  tbe  American  Ex- 
perience Table  of  Mortalltj-.  there  shall  be 
deducted  fn>m  tbe  death  benefit  pa.vahle  un- 
der such  pnli<-y  held  b.v  sucb  member,  a  sum 
equal  to  tbe  amount  of  one  payment  fat  the 
rate  paid  by  the  nieml)orl  for  each  month  of 
the  nnexplred  perbwl  of  such  life  expectanc.v. 
with  four  i»er  cent,  on  tbe  unpaid  balance  of 
such  sum.  Accident  and  disaldllty  benefits 
payable  under  all  policies  shall  he  subject  to 
proiwrtlonate  deduction.  AH  sucb  deduction 
nwde  in  payment  of  policies  at  times  when 
tbe  mortuary  fund  equals  or  exceeds  $10.0(J0 
over  and  above  all  claims  on  file  and  approv- 
etl  against  said  mortuary  ftmd  shall  consti- 
tute a  reserve  fund.  All  sucb  deductions  In 
pa.vmciit  of  policies  made  at  times  when  tbe 
mortuary  fund  amounts  to  less  than  $10,000 
over  and  above  all  claims  on  file  and  approv- 
e<l  against  said  fund  shall  l)e  placed  In  the 
mortnarj-  fund  of  the  rom|)any.  The  reserve 
fuml  of  the  Bankers'  T'nion  of  the  World 
sbnil  not.  under  any  clnnimstances.  be  use<l 
for  any  purpose  except  to  meet  death  losses 
In  excess  of  six  deaths  jwr  thousand  members 
rer  yc:ir.  and  for  the  payment  of  old  age 
benefits  to  members  over  70  years  of  age. 
It  is  declare<l  to  l)e  tbe  fundamental  prin- 
ciple and  policy  of  this  T^'nlon  that  no  more 
than  twelve  prcndnms  at  the  rate  at  entrance 
age  shall  he  made  In  any  one  ye.^r  for  the 
naynient  of  mortuary,  disability  and  accident 
benefits  and  exrenses  of  tbe  T'nlon.  Bnt  If 
for  nn.v  muse  now  iinforespon  and  not  anticl- 
i  pated,  tbe  rate  fixed  at  entrance  according  to 
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age  falls  to  produce  the  necessary  amount, 
then  It  shall  be  the  duty  of  the  Board  of 
Directors  to  order  a  special  call,  which  shall 
be  paid  by  encb  member  to  the  Secretary  of 
his  or  her  Suljordlnate  Ix)dge  wlthla  thirty 
days  from  the  date  of  sue'-  call,  which  funds 
shall  forthwith  be  transmitted  t>y  such  secre- 
tary to  the  Bankers'  Union  of  the  World. 
Members  failing  to  pay  any  special  call  with- 
in thirty  days  from  the  date  of  tlie  said  call 
of  the  same  shall  stand  subpeudcd." 

By-Laws. 

Sec.  A.  "Provides  that  the  Sapreme  Lodge 
shall  have  exclui^ivc  cluirge  of  printing  and 
furnisbiug  lodge  supplies,  ut  prices  fixed  by 
directors,  proceeds  to  go  into  the  general 
fund  of  the  Supreme  Lodge." 

In  addition  to  the  foregoing  there  are  many 
other  expenses  provided  for  which  are  neces- 
sary to  the  existence  of  the  order,  and  which 
it  l8  necessary  to  pay  oat  of  the  funds  of  the 
assiociatlon.  E.  C  Spinney  is  Joint  maker  of 
the  notes  sued  on  with  the  Bankers'  Union 
of  the  World,  of  wiilch  be  was  president  A 
copy  of  the  note  is  as  follows:  "Omaha,  Ne- 
braska, Oct.  26,  1901.  January  1st,  1902, 
after  date  for  value  received,  we  promise  to 
pay  to  the  onler  of  M.  Ware  at  the  office  of 
Stebbins  &  Evans,  500  Kansas  Avenue,  To- 
peka,  Kansas,  three  btmdred  and  thirty-three 
dollars  and  thirty-three  cents,  interest  at  ten 
per  cent,  per  annum,  after  due  tmtil  paid. 
The  Bankers'  Union  of  the  World,  by  E.  C. 
Spinney,  President  and  General  M.  E.  G. 
Spinney."  Indorsed  as  follows :  "Pay  to  the 
order  of  W.  T.  Scott.    M.  Ware." 

Overmyer  &  Ovennyer,  for  plaintiff  in  er- 
ror. E.  A.  Austin  and  Otis  E.  Huugate,  for 
defendants  in  error. 

GRAVES,  J.  (after  stating  the  facts).  This 
action  was  commenced  by  the  plaintifC  to  re- 
cover upon  the  eight  promissory  notes  obtain- 
ed by  him  from  M.  Wore,  each  being  for  the 
sum  of  $333.33.  The  notes  were  given  in  con- 
sideration of  services  iierformed  in  an  effort 
to  effect  a  consolidation  of  the  Bankers'  Union 
of  the  World  and  the  National  Aid  Associa- 
tion. The  defendant  the  Bankers'  Union  of 
the  World  objects  to  the  payment  of  the 
notes:  tl)  Because  the  purpose  for  which 
the  notes  were  glveu  was  beyond  the  jwwer  of 
the  association,  which  make  them  void  in 
toto;  (2)  the  plaintiff  is  not  in  a  position  to 
claim  the  prote<-tion  ordinarily  due  to  an  in- 
nocent holder  of  commercial  paper,  as  he  is 
still  In  possession  of  all  the  property  sold 
and  secure  from  loss,  without  such  protection. 
The  plaintiff  insists  that  a  corporation  having 
power  to  create  debts  or  Incur  liabilities  for 
any  purpose  whatever,  has  the  power  to  is- 
sue its  promissory  note  therefor,  and  the  pur- 
chaser of  such  note  in  tlie  absence  of  notice 
or  knowledge  to  the  contrary,  has  the  right 
to  assume  that  It  was  given  for  such  rightful 
pari>ose.    Also,  that  this  association  has  ex- 


press power  to  provide  many  th'.igs  that  can 
only  be  obtained  either  by  cash  or  credit,  and 
to  carry  out  the  manifest  purpos.'s  of  the 
order  it  Is  necessary  for  It  to  have  the 
power  to  contract  debts  for  these  essential 
purposes  and  ls.sue  Its  promissory  notes  there- 
for. Also,  that  the  plaintiff  ban  delivered  all 
of  the  property  sold,  and  Is  In  possession 
thereof  merely  as  agent  of  the  owner,  and 
therefore  cannot  protect  himself.  And,  fur- 
ther, that  the  defendant  association  having 
received  the  services  of  the  payees  of  the 
notes,  and  caused  them  to  surrender  their  of- 
fices, and  receipt  for  their  past  due  salaries, 
is  now  estopped  from  denying  its  jiower  to 
make  the  contract  and  execute  the  notes. 

There  are  other  questions  presented,  but 
they  are  minor  to  and  involved  in  the  prin- 
cipal ones  mentioned,  and,  in  the  view  we 
have  taken,  they  are  not  material  to  the  con- 
clusion reached,  and  need  not  be  considered. 
Corijoratlons  are  created  by  law,  and  have 
such  powers  only  as  are  expressly  or  implied- 
ly conferred  upon  them.  The  charter  of  a 
corporation  is  the  measure  of  Its  power.  T 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  695.  In 
the  case  of  Head  v.  Providence  Insurance  Co., 
2  Cranch,  127,  2  L.  Ed.  229,  Chief  Justice 
Marshall  said:  "Without  ascribing  to  this 
body,  which,  in  its  corporate  capacity,  is  the 
mere  creature  of  the  act  to  which  it  owes  its 
existence,  all  the  qualities  and  disabiiities  an- 
nexed by  the  common  law  to  ancient  institu- 
tions of  this  sort.  It  may  correctly  be  said  tO' 
be  precisely  what  the  Incorporating  act  has 
made  it,  to  derive  all  its  powers  from  that 
act,  and  to  be  capable  of  exerting  its  faculties 
only  In  the  maimer  which  that  act  authorizes. 
To  this  source  of  Its  being,  then,  we  must  re- 
cur to  ascertain  its  powers."  In  the  case  of 
New  York  Firemen  Insurance  Co.  v.  Ely,  5- 
Conn.  500.  13  Am.  Dec.  100,  Chief  Justice- 
Hosmer  said,  when  speaking  of  the  powers  of 
corporations:  "The  law  of  Its  nature  or  its 
birthright  in  the  most  comprehensive  sense  is 
such  and  such  only  as  Its  charter  confers." 
In  the  case  of  Central  Transt)ortatlon  Co.  v> 
Pullman's  Palace  Car  Co.,  139  U.  S.  48,  11 
Sup.  Ct  484,  35  L.  Ed.  55,  Justice  Gray  said: 
"Tiie  charter  of  a  corporation,  read  in  the 
light  of  any  general  laws  which  are  ap- 
plicable, is  the  measure  of  its  ix>wers,  and 
the  enumeration  of  those  iwwers  implies  the 
exclusion  of  ail  others  not  fairly  incidental." 
This  is  the  generally  accepted  and  recognized 
rule.  The  implied  powers  which  a  coriwra- 
tlon  has  are  only  such  as  are  necessar}*  to 
fully  carry  out  the  powers  expressly  given 
and  to  accomplish  the  purjwse  of  its  crea- 
tion. 7  Am.  &  Eng.  Eac.  of  Law,  700;  People 
V.  Gas  Co.,  130  111.  283,  22  N.  E.  798.  8  L.  11. 
A.  497,  17  Am.  St  Rep.  310:  Gas  Light  Co. 
V.  Gas  Light  Co..  121  111.  5.30,  13  N.  E.  W.i. 
2  Am.  St.  Rep.  12i;  Bank  v.  Bank.  3<J  Ohio 
St.  35.5.  38  Am.  Kep.  501.  In  the  ca.se  of 
National  Loan  Association  v.  Home  Savings^ 
Bank.  181  111.  35.  54  N.  E.  019.  CA  L.  R.  A. 
399,  72  Am.  St.  Rep.  245,  Chief  Justice  Ma 
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smder  said:  "A  corporation  Is  a  creature 
of  the  law  having  no  powers  but  those  con- 
ferred upon  It.  A  corporation  has  no  natural 
rights  or  capacities  such  as  an  individual  or 
an  ordinary  partnership,  and  if  a  power  Is 
claimed  for  it,  the  words  giving  the  power,  or 
from  which  It  is  necessarily  Implied,  must  he 
found  in  tlic  charter  or  it  does  not  exist" 

It  may  therefore  he  said  that,  as  a  general 
rule,  a  private  corporation  possessing  the 
ix)wers  usually  conferred,  has  authority  to  is- 
sue promissory  notes,  either  when  authorized 
to  do  so  in  express  tci-ms,  or  when  It  Is  nec- 
essary to  carry  out  other  powers  expressly 
given,  and  Is  essential  to  the  accomplishment 
of  the  purpose  of  its  creation.  But  it  may  al- 
so be  said  that  corporations  may  be  created 
which  do  not  have  such  power  either  express 
or  implied.  Whether  a  given  corporation  has 
such  power  or  not  will  depend  upon  the  ex- 
press provisions  of  its  charter  and  the  pur- 
pose It  was  Intended  to  accomplish.  When 
a  law  whereby  a  corporation  is  created  does 
not  confer  In  express  terms  the  power  to  issue 
promissory  notes,  such  power  will  not  be  Im- 
plied, it  It  appears  from  the  general  scope  of 
the  law  and  from  the  purpose  to  be  accom- 
plished by  such  corporation  that  It  is  not  es- 
sential to  the  proper  exercise  of  the  powers 
expressly  conferred  nor  to  the  accomplish- 
ment of  the  objects  for  which  It  was  created. 
Applying  these  principles  to  this  case,  we 
have  concluded  that  the  Bankers'  Union  of 
the  World  did  not  have  power,  either  ex- 
press or  Implied,  to  issue  the  notes  sued  upon. 
It  was  organized  under  the  provisions  of  a 
statute  enacted  for  the  purpose  of  placing 
su<'h  associations  in  a  separate  and  distinct 
class.  By  the  express  terms  of  this  statute 
associations  organized  under  it  are  excluded 
from  the  provisions  of  all  laws  relating  to 
ordinary  corporations  and  life  Insurance  com- 
panies. This  indicates  an  Intention  to  de- 
j)rive  them  of  tlie  ordinary  business  powers 
Incident  to  other  corporations,  and  to  wlth- 
liold  all  power  not  expressly  given.  This 
association  was  not  organized  for  trading  or 
busines's  purposes,  or  to  acquire  proBt  In  any 
way.  It  Is  without  capital,  and  has  no  rev- 
enne.  Its  only  financial  resource  Is  the  vol- 
TUitnry  contributions  of  Its  members.  Its  only 
business  is  to  receive  and  disburse  these  con- 
tvitmtions  In  accordance  with  the  rules  of  the 
order.  No  power  exists  to  enforce  the  pay- 
ment of  assessments,  but  when  they  are  vol- 
untarily paid,  a  fixed  per  cent,  thereof  is  pla- 
ced In  a  fund,  out  of  which  all  the  expenses 
Incident  to  the  management  of  the  order  are 
to  be  paid.  This  fund  is  the  sole  means  at 
the  disposal  of  the  oflScers  of  the  association, 
and  it  Is,  and  of  necessity  must  be.  an  un- 
certain and  conjectural  quantity.  The  Issu- 
ance of  a  promissory  note  with  no  security  for 
payment  when  due.  other  than  this  fund, 
would  be  a  very  unbusinesslike  transaction. 
Tt  would  seem  like  folly  to  permit  any  obliga- 
tion of  the  association  to  be  Issued  beyond  the 


present  extent  of  this  fnnd.  An  obligation 
payable  upon  the  contingency  that  this  fund 
would  be  sufficient,  might  work  no  injury,  but 
a  promissory  note  negotiable  in  a  commercial 
sense,  payable  absolutely,  Is  wholly  incom- 
patible w^lth  the  plans,  resources  and  ne- 
cessities of  such  an  organization.  A  law  per- 
mitting a  corporation  of  this  character  to  is- 
sue such  notes,  and  thereby  deceive  and  en- 
trap the  unwary  and  credulous,  would  be  open 
to  serious  criticism.  It  may  be  conceded  that 
the  Legislature  of  Nebraska  might  confer 
such  power  upon  such  an  association,  but  it 
should  not  be  assumed  to  have  done  so,  until 
Its  language  to  that  eCTect  Is  so  clear  and  ex- 
plicit as  to  admit  of  no  other  reasonable  in- 
terpretation. 

The  statute  under  wbicb  the  Banker^ 
TJnion  of  the  World  was  organized  and  the 
constitution  and  by-laws  of  such  order  have 
been  fully  pleaded,  and  constitutes  a  part  of 
the  record  In  this  case.  The  decisions  of  the 
Nebraska  Supreme  Court,  so  far  as  deemed 
applicable,  have  been  cited  In  the  briefs  of 
counsel,  and,  to  farther  aid  this  court,  dep- 
ositions of  eminent  lawyers  in  that  state 
have  been  taken  wherein  opinions  have  been 
given  pro  and  con  as  to  whether  or  not 
under  this  statute,  and  the  decisions  and 
other  laws  existing  In  Nebraska,  the  Bank- 
ers' Union  of  the  World  had  the  legal  power 
to  issue  a  promissory  note  But  since  we 
have  the  statute  and  reports  before  us  we 
have  concluded  to  follow  onr  own  Judgment 
in  the  decision  of  this  question.  It  is  fa- 
miliar law  that  whoever  deals  with  a  corpo- 
ration or  buys  Its  obligations  is  bound  to 
take  notice  of  the  powers  conferred  by  its 
charter,  and  the  purposes  for  which  It  was 
created.  When  the  plaintifC  was  about  to 
purchase  the  notes  in  question,  he  was 
charged  with  notice  of  the  powers,  express 
and  implied,  possessed  by  the  Bankers'  Union 
of  the  World,  and  was  bound  to  take  notice 
that  It  had  no  authority  or  power  to  Issue 
such  notes  for  any  purpose  whatever. 
Charged  with  such  notice  he  could  not  be- 
come the  owner  of  the  notes  so  as  to  be 
entitled  to  the  protection  usually  accorded  an 
Innocent  holder  of  commercial  paper.  Alex- 
ander V.  Cauldwell,  Si?  N.  Y.  4.S5;  Jamison 
V.  Bank,  122  N.  T.  140,  25  N.  E.  2<W.  9  L.  R. 
A.  708,  19  Am.  St.  Rep.  482;  Sturdevant 
V.  Bank  (Neb.)  95  N.  W.  819;  National 
Home  Building  Association  v.  Bank,  181  III. 
,S5.  54  N.  E.  619,  64  L.  B.  A.  399.  72  Am.  St 
Rep.  245;  Bank  v.  Turner,  71  Minn.  413.  74 
N.  W.  160,  70  Am.  St.  Rep.  334;  Bank  v. 
Whitehead.  149  Ind.  560,  49  N.  E.  592.  39 
li.  R.  A.  725.  63  Am.  St.  Rep.  302;  Durkee 
V.  People,  1.55  III.  .S.-)4,  40  N.  E.  626.  46  Am. 
St  Rep.  340.  This  conclusion  disposes  of 
the  case  so  far  as  the  Bankers'  Union  of  the 
World  is  concerned,  and  makes  it  unneces- 
sary to  consider  the  question  of  estoppel  on 
account  of  benefits  received,  as  the  plaintiff 
took  the  notes  with  notice  of  this  Infirmity, 
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and  is  not  tberefore  entitled  to  the  rights  of 
an  Innocent  bolder.  It  seems,  however, 
that  this  defendant  received  very  little,  if 
anything,  of  value,  out  of  the  transaction. 
The  scheme  of  consolidation  failed.  These 
notes  were  not  to  be  paid  unless  It  succeeded. 
It  Is  true  that  the  president  and  secretary 
of  the  Bankers'  Union  of  the  World,  while 
Id  control  of  the  National  Aid  Association, 
used  its  funds  In  a  way  that  might  give 
just  cause  of  complaint,  but  that  association 
is  not  in  this  case.  These  funds  were  not 
transferred  to  the  Bankers'  Union  of  the 
World,  nor  used  In  any  way  for  its  direct 
benefit.  They  were  used  to  defray  the  ex- 
pense incurred  in  the  furtherance  of  the 
scheme  In  which  both  associations  were 
Interested. 

The  National  Aid  As.socIatIon  was  Insol- 
vent and  unable  to  pay  the  salaries  due  Its 
officers,  and  the  release  thereof  resulted  in 
very  little.  If  any,  loss  to  them,  and  no  ad- 
vantage to  the  other  association.  We  think 
E.  C.  Spinney,  the  other  maker  of  these  notes, 
is  liable  thereon.  He  was  personally,  as 
well  as  o£ScIally,  interested  in  securing  the 
consolidation  of  the  associations;  except 
for  his  supposed  personal  financial  responsi- 
bility, nothing  would  have  been  done  by  the 
payees  of  the  notes  to  secure  the  union  of 
the  two  companies.  He  knowingly  and 
voluntarily  executed  negotiable  notes  and 
consented  to  their  delivery.  The  transaction 
in  which  they  were  given  was  not  unlawful 
or  contrary  to  public  policy.  The  consolida- 
tion of  such  corporations  might  be  desirable 
and  useful  to  both  associations  and  proper 
and  legitimate  In  every  way.  The  officers 
of  the  National  Aid  Association-  did  not 
attempt  to  sell  out  their  company,  nor  to  be- 
tray their  trust ;  they  only  undertook  to  advise 
w-ith  and  urge  the  subordinate  lodges  and 
members  to  consent  to  the  proposed  merger. 
This  was  proper.  The  National  Aid  Associ- 
ation could  not  exist  alone  very  long,  and 
any  change  which  promised  protection  to 
its  certificate  holders  was  desirable.  We 
think  this  effort  on  the  part  of  the  officers 
was  not  vicious,  but  commendable.  The 
notes  are  not  enforceable  against  the  other 
maker  simply  because  It  had  no  power  to 
execute  them,  and  the  plaintiff  had  legal 
notice  thereof,  when  he  took  them.  The 
plaintiff  having  bought  these  notes  In  good 
faith,  and  for  value,  and  without  notice  of 
the  circumstances  under  which  they  were 
given.  Is  an  innocent  holder  as  against  Spin- 
ney, and  Is  entitled  to  recover  thereon. 

The  judgment  of  the  district  court  will  be 
affirmed  so  far  as  the  Bankers'  Union  of  the 
World  is  concerned,  and  reversed  as  to  E. 
C.  Spinney;  and  it  will  enter  judgment 
upon  the  facts  found  by  It  against  E.  C. 
Spinney  in  accordance  with  the  views  herein 
expressed.  The  costs  In  this  court  will  be 
divided  equally  between  the  plaintiff  and  the 
defendant  Spinney.  All  the  Justices  concur- 
ring. 

So  r.— 30 


STATE  V.  MILLER.    (S.  F.  4,367.) 
(Supreme  Court  of  California.    April  11,  190G.) 

1.  Escheat  —  Enforcembni— Infobmation  — 
Absence  or  Heirs— Sufficiency  or  Al- 
legation. 

Civ.  Code,  I  1386,  provides  that  If  a  de- 
cedent leaves  no  heirs  to  take  bis  estate,  the 
same  escheats  to  the  state.  Section  14(^  pro- 
vides tliat  the  title  of  nonresident  alien  heirs 
is  forfeited  unless  they  appear  to  claim  the 
property  within  five  years  from  the  death  of 
deceased.  Code  Civ.  Proc.  8  1209,  regulates  pro- 
ceedings by  the  Attorney  General  for  the  for- 
feiture of  escheated  estates,  and  provides  that 
the  information  must  set  forth  the  facts  in 
consequence  of  Avhich  the  estate  is  claimed  to 
have  escheated  with  an  allegation  that  by  reason 
thereof  the  state  has  right  to  the  estate. 
Held,  that  in  this  information  an  allegation 
that  there  are  no  heirs  to  take  the  estate  is 
sufficient  as  against  resident  heirs,  while  an  al- 
legation that  five  years  have  elapsed  within 
which  no  nonresident  alien  heirs  have  appeared 
to  claim  the  estate  is  sufficient  as  to  that  class 
of  heirs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Escheat,  §  13.] 

2.  Same— Time  fob  Pboceedings. 

Inasmuch  as  the  rights  of  possible  nonresi- 
dent alien  heirs  cannot  be  barred  within  less 
than  five  years  after  the  death,  an  escheat  pro- 
ceeding commenced  within  less  than  five  years 
is  premature. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Escheat,  g  10.] 

3.  Same  — Absence  of  Heirs  — Evidescf  — 
Pbima  Facie  Case. 

Under  the  further  provision  of  Code  Civ. 
Proc.  I  1271,  declaring  that  all  persons  named 
in  the  information  or  any  other  person  claiming 
interest  in  the  estate  may  appear  and  answer, 
and  that,  if  no  such  person  does  appear,  judg- 
ment mast  be  rendered  that  the  state  is  the 
owner  of  the  property,  it  is  not  necessary  in  an 
escheat  proceeding  to  offer  any  evidence  in  sup- 
port of  the  allegation  that  there  are  no  heirs, 
but  the  failure  of  claimants  to  appear  is  suf- 
ficient to  support  a  judgment  of  forfeiture. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  19, 
Gent.  Dig.  Escheat,  {  16.] 

Department  1.  Appeal  from  Superior 
Court.  Sonoma  Cotmty;  Albert  G.  Burnett, 
Judge. 

Proceeding  by  the  state  of  California  against 
G.  F.  Miller,  as  administrator  of  the  estate 
of  Henry  Hemker.  deceased,  to  escheat  the 
property  of  decedent  to  the  state.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  George  A.  Sturte- 
vant.  Deputy  Atty.  Gen.,  and  H.  W.  A.  Weslve. 
for  the  State.    L.  W.  Julllard,  for  respondent. 

SHjVW,  J.  Htory  Hemker  died  In  this 
state,  Intestate,  on  May  9,  1903. .  His  estate 
was  duly  administered  by  the  defendant,  and 
on  February  27.  1905,  upon  settlement  of  the 
final  account  therein.  It  was  adjudged  that 
the  defendant  had  in  his  hands  belonging  to 
said  estate,  for  distribution,  the  sum  of 
$2,053.55  In  money.  No  person  having  ever 
claimed  as  heir,  or  otherwise,  any  part  of 
the  estate,  the  Attorney  General  on  May  15, 
1905.  began  this  proceeding  by  information, 
under  section  1269,  Code  of  Civil  Procedure, 


Digitized  by 


Google 


610 


85  PACIFIC  BBPOBTBB. 


OU. 


to  obtain  a  Judgment  of  the  court  declaring 
said  property  escheated  and  the  title  thereto 
vested  In  the  state  of  Callfomla.  The  court 
below  sustained  a  general  demurrer  to  the 
complaint,  and  thereupon  gave  judgment  for 
the  defendant    The  plaintiff  appeals. 

The  complaint  allege?  that  the  deceased 
left  "no  surviving  wife  or  kindred  of  any 
kind  or  degree,"  and  that  "there  are  no  heirs 
to  take  said  estate."  In  People  ▼.  Roach, 
76  Oal.  296,  18  Pac.  407,  In  a  proceeding  of 
this  kind  begun  within  12  months  after  the 
death  of  the  deceased,  there  was  a  similar 
allegation  that  the  deceased  left  no  wife  or 
heirs  to  take  the  estate.  It  was  held  that 
this  was  an  allegation  of  fact  which  was 
"impossible  in  law,  and  which  cannot 
be  admitted  by  demurrer,"  citing  Louis- 
ville, etc.,  Co.  V.  Palmes,  109  U.  S.  255,  3 
Sup.  Ct  193,  27  L.  Ed.  922,  in  which  case  it 
was  declared  that  an  allied  fact,  impossible 
In  law,  Is  not  admitted  by  a  demurrer.  In 
People  V.  Roach,  supra,  and  in  State  v.  Smith, 
70  CaL  156,  12  Pac.  121,  it  was  further  de- 
cided that  our  statutes  on  the  subject  of  es- 
cheats, when  considered  together,  do  not  con- 
template that  a  proceeding  of  this  kind 
should  be  commenced  before  the  expiration  of 
five  years  after  the  death  of  the  deceased, 
and  that  it  is  premature  if  beg^un  sooner,  al- 
though it  may  have  been  commenced  after 
the  settlement  of  the  administration.  The 
reason  given  for  this  ruling  is  that  there  may 
be  nonresident  alien  heirs,  In  whom  the  title 
would  vest,  subject  to  forfeiture  or  escheat 
upon  failure  to  appear  and  claim  within  the 
five  years,  and  that,  in  that  event,  until  that 
time  has  elapsed,  the  state  can  have  no  title 
or  right  to  a  judgment  declaring  an  escheat 
In  State  t.  Smith  there  were  nonresident 
alien  heirs  who  were  known  to  exist  In 
People  V.  Roach  this  did  not  afDrmatively  ap- 
pear, but  the  existence  of  such  heirs  was  as- 
sumed as  a  possibility  necessary  to  be  con- 
sidered in  the  disposition  of  the  case.  In 
both  of  those  cases  It  Is  clear  from  the  opin- 
ions that  the  court  had  in  mind  the  existence 
of  nonresident  alien  heirs,  only,  and  was 
discussing  the  rule  which  should  be  applied 
with  reference  to  them  alone.  Under  our 
law  of  succession  the  title  to  the  estate  of  a 
person  dying  intestate  vests  in  the  heirs, 
whether  known  or  unknown,  immediately 
upon  his  death.  Civ.  Code,  {  1884 ;  Smith  v. 
Olmstead,  88  Cal.  586,  26  Pac.  521, 12  L.  R.  A. 
46,  22  Am.  St  Rep.  336;  Phelan  v.  Smith,  100 
Cal.  164,  S4  Pac.  067;  Bates  v.  Howard, 
105  Cal.  183,  38  Pac.  715;  Murphy  v.  Clay- 
ton. 114  Cal.  528,  43  Pac.  613.  46  Pac. 
400 ;  Estate  of  Packer,  125  CaL  397,  58  Pac 
59,  73  Am.  St  Rep.  58.  In  the  case  of  non- 
resident alien  heirs  this  title  becomes  barred, 
or  forfeited,  under  the  provisions  of  sections 
672  and  1404  of  the  Civil  Code,  at  the  end  of 
five  years  from  the  deatb  of  the  deceased, 
unless  within  that  time  such  heir  appears  and 
claims  the  property.    Estate  of  Pendergast, 


i43  Cal.  140.  76  Pat  882.  And  this  occurs 
without  any  Judicial  proceeding,  and  even  if 
the  heirs  be  well  known.  In  such  cases  the 
purpose  of  a  proceeding  under  sections  1269- 
1272,  Code  of  Civil  Procedure,  Is  merely  to 
establish  the  disputable  facts,  that  the  heirs 
are  nonresident  aliens  and  that  they  have  not 
claimed.  From  these  facts  spring  the  for- 
feiture, and  the  Investitare  oftltleinthestate. 
As  to  such  nonresident  alien  heirs,  therefore, 
it  follows  that  the  proceeding  could  not  be 
maintained  until  after  the  lapse  of  the  five 
years  necessary  to  produce  the  forfeiture. 
As  applied  to  the  fact  considered  by  the  court 
in  those  cases,  the  fact  that  the  heirs  were 
nonresident  aliens.  It  was  proper  enough  to 
hold  that  the  cases  were  prematurely  begun. 
The  resident  heirs,  however,  are  not  barred 
ipso  facto  by  any  statutory  forfeiture.  They 
can  be  barred  only  by  a  judgment  in  a  pro- 
ceeding by  Information  such  as  Is  here 
sought  and  then  only  after  the  lapse  of  20 
years  from  the  judgment  The  only  sound 
re.nson  for  holding  the  proceeding  premature 
as  to  this  class  of  heirs.  Is  that  It  is  necessary 
to  await  the  five  years  before  proceeding 
against  the  nonresident  aliens,  whose  exist- 
ence is  always  possible  where  the  heirs  are 
unknown,  and  as  the  statute  provides  for  but 
one  proceeding,  It  must  be  postponed  as  to  all 
classes  of  heirs  until  it  can  be  maintained 
against  all. 

Upon  another  point,  however,  we  think 
the  case  of  People  v.  Roach,  supra,  re- 
quires some  modiflciitlon.  The  case  went 
off  upon  the  theory,  that  such  heirs  as  there 
might  have  been  In  that  estate  were  nonresi- 
dents and  aliens.  The  existence  of  such 
alien  heirs  being  assumed,  the  only  point  nec- 
essary to  be  decided  in  the  case  was  that  it 
was  prematurely  begun.  The  effect  of  an 
allegation,  that  there  were  no  heirs  was  fully 
considered,  but  there  does  not  seem  to  have 
been  any  consideration  of  the  question,  how 
that  fact  could  be  alleged  and  proved,  where 
such  allegation  and  proof  are  required  by 
a  statute.  If  It  were  legally  Impossible  that  It 
could  be  true,  then,  manifestly  it  could  not 
be  legally  established  at  all.  An  examina- 
tion of  the  provisions  of  the  statute  leads  as 
to  the  conclusion  that  It  is  not  thereby  in- 
tended that  the  fact  of  the  nonexistence  of 
heirs  shall  be  established  in  that  proceeding, 
in  the  ordinary  method,  by  the  production  of 
evidence  to  that  effect  Such  a  requirement 
would  defeat  every  such  proceeding  and  ren- 
der the  statute  wholly  nugatory.  Section  12G9 
provides  that  the  information  must  set  forth 
"the  facts  and  circumstances  In  consequence 
of  which  the  estate  is  claimed  to  have  es- 
cheated, with  an  allegation  that,  by  reason 
thereof,  the  state  of  California  has  right  by 
law  to  such  estate."  With  respect  to  resident 
heirs,  the  estate  conld  not  escheat,  unless 
there  were  no  such  heirs  In  existence,  or  at 
least  unless  there  were  none  in  existence  in 
contemplation  of  law,  however  the  actual 
fact  might  be.    It  would  he  necessary,  under 
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tUa  provUdon,  tberefore,  witb  respect  to 
such  heirs,  to  make  an  allegation  that  there 
were  "no  heirs  to  take  the  estate,"  which  Is 
the  condition  necessary  tuider  section  138(> 
of  the  Clril  Code,  to  caufe  the  property  to 
escheat  to  the  state.  We  do  not  see  bow  this 
cau  be  done  except  by  a  direct  averment  to 
that  effect,  nor  how  it  can  be  held  that  this 
is  not  a  Bufllcicnt  allegation  of  the  fact  to 
serve  as  a  support  for  the  proceeding.  As 
to  nonresident  aliens,  it  would  be  sufficient 
to  aver  that  none  has  appeared  and  claimed 
and  that  the  five  years  had  elapsed.  The 
proof  is  regulated  by  section  1271.  It  pro- 
'  vides  that  any  person  named  in  the  Infor- 
mntlou,  or  any  person  clclmlng  an  interi-ist, 
though  not  named,  may  appear  and  coutei^t 
the  title  of  the  state,  but  that  "if  no  person 
appears  and  answers  within  the  time,  tlien 
judgment  muiit  be  rendered,  that  the  state 
be  seised"  of  the  property  claimed  In  the  in- 
formation. Vrom  this  it  Is  clear  that  there 
need  be  no  further  proof.  The  failure  of 
any  claimant  to  appear,  after  the  40  days' 
publication  required,  is  by  this  statute  made 
sufficient  proof,  provisionally  and  for  the 
purpose  of  authorizing  a  Judgment  of  the 
fact  that  there  are  no  heirs,  "to  take  the 
estate,"  and  of  the  right  of  the  state  to 
such  judgment  It  Is  true  that  it  also  pro- 
vides that  if  any  claimant  appears,  aud 
takes  Issue  upon  tlte  information,  there 
must  be  a  trial  of  the  issue,  as  In  civil  ac- 
tions, and  that  if,  upon  such  trial,  "It  ap- 
pears from  the  facts  found  or  admitted  that 
the  state  has  good  title"  to  the  property  or 
any  part  thereof,  "judgment  must  be  render- 
ed that  the  state  be  seised  thereof,  and  re- 
cover costs  of  suit  against  the  defendant." 
It  is  silent  with  regard  to  the  effect  of  a  find- 
ing that  the  person  so  appearijig  is  entitled  to 
a  part  of  the  estate,  but  obviously  in  that 
event  there  should  be  a  judgment  in  his  favor 
for  such  share.  This  provision  for  a  trial, 
however,  must  be  taken  to  refer  solely  to  the 
Issue  between  the  claimant  and  the  state 
concerning  the  share  claimed  by  such  person, 
and  not  to  the  right  of  the  state  against  per- 
sons not  appearing.  The  meaning  and  effect 
of  the  statute  is  that  If,  on  tlie  trial  of  such 
issue,  the  proof  shows  that  the  claimant  is 
not  an  heir,  or  entitled  to  the  estate,  or  some 
share  thereof,  then  such  claimant  must 
fall,  and  judgment  must  thereupon  go  in 
favor  of  the  state  for  the  whole  of  the 
property  described,  although  there  may  be  no 
proof  of  the  nonexistence  of  heirs,  other  than 
the  constructive  proof  nffonled  by  the  fact 
that  no  heir  or  person  entitled  has  appeared." 
The  state  is  not  required  to  prove  the  impos- 
sible in  any  other  manner,  or  to  any  greater 
extent,  than  this. 

The  reasonableness  of  this  construction  is 
shown  by  the  provisions  of  section  1272,  that 
at  any  time  within  20  years  after  judgment 
of  escheat,  any  person  not  a  party  or  privy  to 
the  proceeding,  may  appear  and  prove  his 
heirship,  or  right  to  the  property,  and  tbere- 


iQKin  shall  receive  the  property,  or  Its  pro-, 
ceeda  if  it  has  been  sold  in  the  proceeding. 
This  shows  that  the  real  purpose  and  effect 
of  the  proceeding,  with  regard  to  unknown 
bclrs,  is  not  to  establish  by  ordinary  modes 
of  proof,  the  nonexistence  of  heirs,  but  mere- 
ly to  make  a  statutory,  prima  facie,  showing 
of  failure  of  heirs,  in  order  to  start  the  run- 
ning, as  against  such  nonnppearlng  heirs,  of  a 
period  of  20  years,  after  which  such  heirs 
win  be  barred,  if  not  under  legal  disability, 
otherwise,  within  five  years  after  such  dis- 
ability ceases.  We  are  of  the  opinion  that 
the  information  shows  no  present  right  in  the 
state,  because  begun  within  the  five  years 
after  the  death  of  Hemker,  but  that  the  alle- 
gations are  sufficient  to  have  put  all  claim- 
ants upon  their  proof.  If  the  proceeding  had 
been  Instituted  after  the  five  years  had 
elapsed. 
The  judgment  is  afllrmed. 

We  concur :    ANGBLLOTTI,  X ;  SLOSS,  J. 


STATE  V.  MIZIS. 
(Supreme  Court  of  Oregon.    June  12,  1000.) 

1.  Criminai.  Law  —  Appeal  —  Change    or 
VENtJE—DE?iiAi>— Abuse  or  Discretion. 

An  application  for  a  chanxe  of  venue. 
In  a  prosecution  for  a  felony,  because  an  im- 
partial trial  rannot  be  had  in  the  county  where 
the  action  is  brought,  authorized  by  B.  &  C. 
Comp.  S  1250,  is  addressed  to  the  discretion  of 
tlie  trial  court,  and  its  action  in  granting  or 
refusing  the  same  will  not  be  disturbed  on  ap- 
peal, in  the  absence  of  a  showing  of  manifest 
erroneous  exercise  of  discretion  to  the  substan- 
tial injury  of  accused. 

[EJd.  Note. — For  cases  in  point,  see  voL  IB, 
Cent.  Dig.  Criminal  Law,  §  SOU.] 

2.  Same. 

Where,  in  a  prosecution  of  certain  Greeks 
for  riot,  the  state,  in  resistance  of  an  application 
for  a  change  of  venue  for  local  prejudice,  filed 
affidavits  or  five  of  the  seven  grand  jurors  who 
returned  the  indictment  against  defendant,  the 
affidavits  of  the  sheriff  and  his  deputy,  and  the 
affidavits  of  106  citizens  of  the  county,  to  the 
effect  that  they  were  familiar  with  the  senti- 
ment of  the  people  in  reference  to  the  crime 
charged,  and  that  in  their  opinion  a  fair  and 
impartial  trial  could  be  had  in  the  county,  and 
no  difficulty  was  experienced  in  securing  a  jury, 
the  denial  of  the  application,  supported  largely 
by  nonresident  countrymen  of  accused,  who 
claimed  they  hnd  made  diligent  inquiry  con- 
cerning the  feeling  of  the  inhabitants,  and  that 
it  was  unsafe  for  them  to  go  to  trial  in  that 
county,  was  not  an  abuse  of  discretion. 

[Kd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  i  243.] 

3.  Same— Postponement  —  Appeai.  —  Discbe- 

TION. 

Denial  of  an  application  by  accused  for  a 
postponement  of  the  trial  will  not  be  reviewed 
on  appeal,  except  for  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.   Dig.   Criminal   Law,   §§   3045-3048.] 

4.  Same— Grounds  fob  Continuance. 

Where  counsel  for  accused,  after  the  de- 
nial of  a  change  of  venue,  made  no  request  for 
a  postponement  for  a  reasonable  time  to  en- 
able them  to  prepare  for  trial,  but  requested 
a  continuance  of  the  cause  over  the  term  be- 
cause they  bad  not  had  sufficient  time  to  pr*> 
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pare  for  trial,  tlie  denial  of  the  application  was 
not  an  abuse  of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  f  §  1316,  1317.] 
B.  Riot — Offense — Elements. 

B.  &  C.  Comp.  !  1913.  defines  riot  as  the 
use  of  any  force  or  violence  or  any  threat  to 
use  force  or  violence,  if  accompanied  by  im- 
mediate power  of  execution,  by  tliree  or  more 
persons  aotint;  together  and  without  authority 
of  law.  Held,  tlmt  it  was  not  necessary,  un- 
der such  section,  that  three  persons  should  do 
the  same  identical  act,  but  that  it  was  sufficient 
to  constitute  the  offense  if  three  persons  liad  a 
common  purpose  to  do  the  act  complained  of 
or  were  engaged  in  aiding  or  assisting  one  an- 
other in  accomplishing  such  common  purpose 
with  the  use  of  force  and  violence  or  threats 
without  authority  of  law,  though  the  individual 
act  of  each  was  separate  from  that  of  the 
others. 

[Ed.  Note. — For  cases  in  point,  see  toI.  42, 
Cent.  Dig.  Riot,  §§  1-5.] 

9.  Same— CoMMOH  Purpose— Pboof. 

In  a  prosecution  for  riot,  it  is  not  neces- 
sary that  the  common  purpose  of  the  rioters 
should  be  established  by  positive  proof,  but  sucli 
purijose  and  intent  may  be  inferred  and  found 
from  the  circumstances  and  acts  committed. 

[Eid.  Note. — For  cases  in  i>oint,  see  toL  42, 
Cent.  Dig.  Riot,  i  11.]  .      ,, 

7.  Same— Evidence.  ■W^tTsc' 

In  a  prosecution  for  riot,  evidence  %eJd 
sufficient  to  sustain  a  conviction. 

8.  Criminai.  Law— Afpbai/— Objections  not 
Made  at  Tbial. 

Where,  in  a  prosecution  for  riot,  the  only 
objection  to  the  introduction  of  impeaching  testi- 
mony was  that  it  was  not  proper  impeaching 
testimony,  such  objection  was  insufficient  to 
sustain  a  contention  on  appeal  that  the  witness- 
es were  not  shown  to  be  competent  to  testify. 

9.  Riot — Instbuctions. 

Where,  in  a  prosecution  for  riot,  the  court 
charged  that,  before  either  of  the  defendants 
could  be  convicted,  the  jury  must  find  beyond 
a  reasonable  doubt,  not  only  that  such  defend- 
ant participated  in  the  alleged  riot,  but  that  at 
least  two  of  the  other  persons  whose  names 
were  averred  in  the  indictment  were  present 
at  the  time  the  riot  occurred,  if  one  occurred, 
and  were  acting  in  concert  with  said  defendant, 
and  that  they  assembled  with  the  common  in- 
tent to  do  the  act  charged  in  the  indictment, 
an  instruction  that  each  of  the  defendants  must 
have  been  "acting  in  conjunction  with  not  less 
than  two  other  persons  in  committing  the 
act,"  was  not  objectionable,  as  misleading  the 
jury  to  infer  that  any  two  persons  would 
answer  the  requirement. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; L.  T.  Harris,  Judge. 

Anton  Mlzis  was  convicted  of  riot,  and  he 
appeals.    Affirmed. 

The  defendants,  together  with  James  Pl- 
lantes  and  Anton  Mlzis  and  three  others, 
whose  names  were  to  the  grand  Jury  un- 
known, were  Indicted  for  riot.  They  were 
all  Greek  laborers,  engaged  with  some  75  or 
80  of  their  countrymen  in  repairing  the  track 
of  the  Southern  Pacific  Company  at  or  near 
Glenbrook,  a  station  about  30  miles  south 
of  Roseburg.  They  were  under  the  charge 
of  foremen  and  lived  in  "outfit  cars,"  which, 
for  about  a  week  prior  to  the  commission  of 
the  alleged  crime,  had  been  standing  on  the 
siding  at  Glenbrook.  About  10  o'clock  on 
the  night  of   October   10,   1905,   an   extra 


freight  train  "headed  In"  on  the  sfdini;  to 
clear  the  main  track  for  tlie  north-bound 
passenger  train  then  about  due.  It  coupled 
onto  the  outfit  car  nearest  the  switch  and 
pushed  it  and  those  connected  with  It  down 
against  the  other  cars  with  such  force  and 
violence  as  to  cause  considerable  damage  to 
the  furniture  and  belongings  of  the  occu- 
pants. This  so  enraged  the  Greeks  that  a 
large  number  of  them  rushed  out  of  tlie 
cars,  ran  down  the  track  toward  the  freiglit 
train  armed  with  guns,  pistols,  and  other 
flreorms.  and  began  a  general  fusillade  at 
and  in  the  direction  of  the  freight  train  and 
Its  crew.  The  Are  was  returned  by  one  of 
the  brakemen,  who  secured  a  gun  from  a 
house  nearby,  and  some  shots  were  fired  by 
the  foreman.  There  were  fired  In  all  from 
75  to  100  shots.  During  the  difficulty  the 
wife  of  the  foreman  was  killed  and  one  of 
the  Greek  laborers  Injured.  The  passenger 
train  arrived  a  short  time  after  the  difflonl- 
ty  commenced,  when  it  ceased,  and  the 
Greeks  returned  to  their  cars.  The  freight 
train  then  backed  down  to  the  nearest  sta* 
tion  and  the  county  oflicers  at  Roseburg  were 
notified  of  the  trouble,  and  the  sheriff  sent 
a  posse  In  charge  of  a  deputy  to  the  scene 
of  the  difficulty,  who  arrested  and  brought 
all  the  Greeks  to  Roseburg,  where  they  were 
confined  in  a  warehouse  guarded  by  the  state 
militia  who  had  been  ordered  out  by  the 
county  Judge  at  the  request  of  the  sheriff. 

The  circuit  court,  with  a  grand  Jury,  was 
in  session,  and  the  grand  Jury,  after  an  in- 
vestigation of  the  mattor,  returned  an  indict- 
ment on  the  19th  against  the  defendants  for 
riot,  charging,  among  other  things,  that  be- 
ing armed  with  dangerous  weapons,  namely 
shotguns,  pistols,  and  rifles,  they  made  a 
felonious  assault  with  such  weapons  on  Jes- 
se L.  Woodson  and  Jesse  McCuiloch.  the  en- 
gineer and  fireman  of  the  freight  train,  by 
shooting  at  them.  The  defendants  were  ar- 
raigned and  given  until  the  ne.xt  morning  at 
8 :30  o'clock  to  plead.  At  that  time  they  ap- 
peared by  counsel,  entered  a  plea  of  not 
guilty,  and  moved  for  a  change  of  venue,  on 
the  ground  that  they  could  not  expe<<t  a  fair 
and  impartial  trial  in  the  county.  This  mo- 
tion was  supported  by  and  based  ui>on  the 
Joint  afSdavlt  of  the  defendants  and  the  afll- 
davits  of  Mr.  Volcly,  the  deputy  consul  for 
Greece,  residing  in  San  Francisco,  Andrew 
Papageogopulos,  and  John  Marandas,  two 
Greeks  residing  in  Portland;  the  latter  be- 
ing a  labor  agent  of  the  Southern  Pacific  and 
Oregon   Railroad  &   Navigation   Companies. 

The  atiidavit  of  the  defendants  states  that 
they  are  natives  of  Greece  employed  by  the 
Southern  Pacific  Company  and  had  been  so 
employed  for  a  long  time;  that  there  Is  a 
strong  prejudice  among  the  people  of  tlw 
county  against  them  and  their  fellow  coun- 
trymen being  so  employed,  and  that  such  feel- 
ing was  greatly  intensified  by  the  trouble  at 
Glenbrooli,  that  immediately  after  such 
trouble  they,  In  company  with  other  of  their 
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fellow  workmen,  were  arrested  and  brought 
to  Roseburg,  where  they  had  since  been  con- 
fined and  held  iu  custody  under  guard  of  the 
militia ;  that  a  large  number  of  persons  were 
in  attendance  upon  the  circuit  court  at  the 
time  they  were  talion  to  Roseburg,  and  that 
the  matter  of  the  alleged  riot  had  been  dis- 
cussed by  every  one  iu  the  city,  and  reports 
thereof,  garbled  and  In  the  main  untrue,  had 
been  carried  all  over  the  county  by  persons 
in  attendance  upon  the  court  and  by  the 
daily  and  weekly  newspapers  of  the  county 
and  of  the  city  of  Portland;  that  by  such 
means  the  alleged  riot  had  been  given  great 
publicity  throughout  the  entire  county  to  the 
prejudice  of  the  defendants;  that  members 
of  the  regular  panel  of  Jurors  had  been  In 
Itoseburg  since  the  difficulty  and  had,  as  af- 
fiants believed,  conversed  with  the  witnesses 
for  the  state  and  other  persons  pretending 
to  know  the  facts  in  relation  thereto,  and 
had  freely  expressed  opinions  concerning  the 
Hame  prejudicial  to  affiants ;  that,  on  account 
of  such  reports  and  of  the  publicity  given 
the  matter,  there  Is  great  prejudice  in  the 
county  against  the  nfliants;  and  that  they 
could  not  obtain  a  fair  and  impartial  trial 
therein.  Mr.  Volcly  says  in  his  affidavit  that 
he  came  to  Roseburg  in  response  to  a  tele- 
gram advising  him  that  84  Greeks  In  the 
emi)loy  of  the  Southern  Pacific  Company 
were  under  arrest;  that  upon  his  arrival  he 
found  them  confined  In  a  warehouse  guarded 
by  the  militia ;  that  he  made  diligent  Inquiry 
among  the  prisoners  and  citizens  of  the 
county  and  ascertained  that  there  is  a  strong 
prejudice  against  the  defendants,  on  account 
of  which  It  would  be  impossible  for  them 
safely  to  go  to  trial ;  and  that  he  did  not  be- 
lieve a  fair  and  impartial  trial  could  be 
had  In  the  county.  Papageogopiilons  states 
that  he  came  to  Roseburg  on  the  11th  of 
October  after  the  difficulty  at  Glenbrook; 
that  when  be  first  came  he  secured  a  room 
at  a  hotel,  but  when  it  was  discovered  that 
he  was  a  Greek  he  was  compelled  to  vacate 
and  was  unable  to  olitnin  another  until  aided 
by  the  sheriff ;  that  during  his  stay  in  Rose- 
burg he  had  found  a  prejudice  among  the 
people  against  the  Greeks  so  Intense  that  In 
his  opinion  the  defendants  could  not  secure 
a  fair  and  impartial  trial  in  the  coiinty. 
Marandas'  affidavit  was  substantially  to 
the  same  effect  as  the  others.  Pie  attaches 
thereto  articles  from  the  Roseburg  papers 
giving  an  account  of  tlie  difficulty.  One  of 
these  Is  from  the  Roseburg  Review.  It  is 
headed:  "Death  In  a  Riot.  Wife  of  Sec- 
tion Foreman  at  Glenbrook  Killed.  Is  Mrs. 
John  A.  Peterseln.  Freight  Train  Jolts 
Cars  Occupied  by  Greeks  Who  Open  Fire — 
One  Wounded  by  Bfakemen" — and  pro- 
ceeds to  say  that,  during  a  riot  of  Greek  sec- 
tion hands,  precipitated  by  the  severe  Jolt- 
ing of  their  cars  by  the  freight  train,  tiie 
wife  of  the  foreman  was  killed  and  a  Greek 
Injured;  that  the  Greeks  to  the  number  of 
83  were  arrested  and  brought  to  Roseburg 


that  day  and  were  quartered  In  the  Joseph- 
son  warehouse,  where  they  were  closely 
guarded  by  the  mllltla  pending  an  invesirga- 
tlon;  that  the  body  of  the  foreman's  wife 
was  also  brought  and  taken  to  the  undertak- 
er's, where  an  autopsy  wag  held;  that  com- 
plete and  accurate  details  of  the  difficulty 
were  hard  to  obtain,  but  according  to  re- 
ports the  Greeks  became  enraged  because  the 
cars  occupied  by  them  were  struck  with  un- 
usual severity  by  the  freight  train,  and  arm- 
ed with  rifles,  revolvers,  and  shotguns, 
swarmed  out  of  the  cars  and  made  a  rush  for 
the  freight  train,  and  the  engineer  and  fire- 
man were  driven  from  the  engine  by  a  fusil- 
lade of  bullets  which  riddled  the  cab:  that 
the  rest  of  the  freight  train  crew  were  oblig- 
ed to  flee  for  safety ;  that  one  of  the  brake- 
men  ran  to  a  nearby  bouse,  secured  a  rifle, 
and  returned  to  the  train  giving  hattle  to 
the  Greeks,  when  he  fired  four  shots,  so  the 
story  goes,  wounding  one  of  the  Greeks  and 
causing  the  rest  to  disi)erse;  that  the  fore- 
man and  his  wife,  attracted  by  the  shoot- 
ing, went  to  the  door  of  their  car  to  look  out, 
when  suddenly  three  shots  were  fired  in 
quick  succession,  one  of  which  pierced  thu 
breast  of  the  woman,  Instantly  killing  her: 
that  the  Identity  of  the  person  who  fired  the 
shot  could  not  be  ascertained,  but  the  belief 
prevails  that  It  was  Intended  for  the  fore- 
man and  was  fired  by  one  of  the  Greeks  as 
threats  had  been  made  against  his  life ;  that, 
as  soon  as  the  news  of  the  riot  reached  Rose- 
burg, a  posse  of  28  men  and  a  deputy  sherKf 
and  the  city  marshal  left  In  a  special  train ; 
that  when  thoy  arrived  at  Glenbrook  they 
found  the  Greeks  In  bed  and  everything  qui- 
et ;  that  the  Greeks  were  brought  to  Roseburg 
and  unloaded  from  the  cars  about  noon  and 
placed  in  the  warehouse  in  charge  of  the 
militia,  which  had  been  ordered  out  for  the 
occasion  by  the  county  judge  at  the  request 
of  the  sheriff;  that  an  autopsy  on  the  re- 
mains of  the  foreman's  wife  would  be  held 
that  afternoon  and  the  Inquest  on  the  mor- 
row. 

Another  article  was  from  the  Roseburg 
Plalndealer  of  the  12th,  the  headlines  of 
which  were:  "Drunken  Greeks  Attack  and 
Kill  the  Foreman's  Wife.  While  under  the 
Influence  of  Liquor  They  Create  a  Bad  Dis- 
turbance at  Glenbrook,  with  Disastrous  Re- 
sults." It  states  that  seldom  has  Roseburg 
been  more  aroused  than  it  was  by  the 
trouble  at  Glenbrook  Tuesday  night;  that 
Foreman  Peterseln  had  an  extra  gang  of 
Greeks  surfacing  the  road,  and  they  went  on 
a  big  drunk,  quarreled  with  Peterseln,  and 
finally  cornered  him  In  his  car,  and,  when  he 
attempted  to  defend  himself,  shot  and  killed 
his  wife  who  was  at  his  side;  that  about 
that  time  an  extra  freight  train  came  along 
and  a  regular  warfare  began,  the  engineer 
being  kept  busy  dodging  bullets  until  Brake- 
man  Johnson  got  a  rifle  from  the  caboose 
and  b^an  firing  in  the  air,  when  the  Greeks 
scattered  and  the  trouble  soon  subsided.    It 
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then  gives  an  account  of  tbe  eberiff'g  posse 
goluK  to  the  scene  of  tbe  trouble,  tbe  arrest 
nnd  brinsins  of  tbe  Greeks  to  Roseburg  on 
tbe  special  train;  tbat  by  tbe  time  tbe  train 
arrived  nt  Roseburg  a  targe  crowd  bad  con- 
gregated at  the  depot  exitecting  to  see  trouble, 
but  tbat  tbe  Greeks  were  meek  and  submis- 
sive and  were  not  in  n  flgbtiug  mood;  tbat 
tbe  meuil)ers  of  tbe  militia  were  much  In  evi- 
dence and  rendered  the  sheriff  valuable  as- 
sistance In  handling  tbe  crowd  and  getting 
the  prisouers  to  the  warehouse,  where  they 
win  camp  until  the  ti-ouble  is  over  and  they 
are  discharged;  tbat  several  ladles  were  at 
the  train  and  seemed  to  take  much  interest 
in  the  matter;  tbat  every  available  space  on 
top  of  box  cars,  warehouses,  and  elsewhere 
was  fllletl  by  tbe  crowd  to  see  tbe  sheriff 
search  the  prisoners  us  tliey  were  marched 
up  by  the  soldiers;  that  it  was  an  orderly 
crowd,  and,  althouj;b  there  was  thought  to  be 
ground  for  lynching,  tliere  seemed  to  l>e  a 
desire  for  tbe  law  to  take  its  course,  all  hop- 
Ing  that  tlie  guilty  ones  would  be  amply  pun- 
ished. The  article  then  states  that  an  autoi>- 
sy  was  had  on  the  remains  of  Mrs.  Peterseln, 
and  that  the  Inquest  was  then  in  progress 
and  would  likely  continue  throughout  tbe 
day:  tbat  in  tbe  meantime  tbe  militia  had 
tbe  prisoners  in  baud,  and  bad  kept  tliem 
safely  through  the  niglit  before,  altbougb  it 
was  rumored  tbat  they  would  be  dynamited: 
that  during  the  afternoon  tbe  83  (Jreeks  were 
being  marched  by  tbe  militia  to  tbe  coroner's 
Inquest  and  from  there  to  tbe  grand  Jury 
room. 

Another  article  was  from  the  Roseburg  Re- 
view of  tbe  17tb,  with  beadliiies  as  follows: 
"Xo  Foi-elgn  Labor.  Local  Merchants  Asso- 
ciation (loes  on  RecoKl.  Resolutions  are 
Passed  Asking  S.  P.  C-o.  to  Displace  Its  Alien 
Laborers  in  Douglas  County  with  Anieri- 
<'ans."  It  states  that,  in  accordance  with  the 
prevailing  sentiment  throughout  the  commun- 
ity, tbe  Merchants'  Protective  Association 
has  passed  certain  resolutions,  which  were 
pnbllslied  In  full,  requesting  the  Southern 
Pa<*lflc  Company  to  remove  all  gangs  of 
foreign  laborers  from  tbe  county  l)ecause 
they  were  disposed  to  insulting  conduct  on 
tbe  streets  and  pul)llc  highways,  to  commit- 
ting larceny  from  the  farmers  and  those  liv- 
ing in  tbe  vicinity  of  their  camps,  and  mani- 
fested a  general  disrespect  for  law  and  order. 

The  remaining  article  was  from  tbe  Re- 
view of  tbe  IDth,  purporting  to  lie  a  reprint 
of  an  article  from  a  Portland  paper.  It  was 
headed :  "As  Viewed  by  Trainmen" — and  was 
to  tiie  effect  that  Investigation  of  the  trouble 
had  revealed  tbe  startling  fact  tbat  every 
caboose  is  an  arsenal,  and  that  every  freight 
brakeman  and  engineman  on  the  road  wears 
a  44-callber  Colt's  revolver  strapped  to  bis 
lx)d.v,  as  the  train  crews  believed  their  lives 
to  be  in  danger  from  the  excitable  and  ig- 
norant Greeks,  and  have  therefore  for  some 
time  been  taking  precautions  to  defend  them- 
selves in  any  emergency  that  might  arise. 


In  refutation  of  tbe  proofs  submitted  by 
the  defendants  in  support  of  their  motion 
for  a  cliange  of  venue,  the  state  filed  the 
affidavit  of  five  of  tlie  seven  grand  Jurors 
that  returned  the  indictment  against  tbe  de- 
fendants, tbe  aflldavits  of  tbe  sheriff  and  bis 
deputy,  and  tbe  affidavit  of  106  citizens  of  the 
county,  to  tbe  purport  and  effect  that  they 
were  each  and  all  residents  of  the  county  and 
were  familiar  with  tbe  feeling  and  sentiments 
of  tbe  people  in  reference  to  the  crime  clmr- 
ged  against  the  defendants,  and  that  in  their 
opinion  a  fair  and  Impartial  trial  could  lie 
bad  in  the  county.  T'lion  this  showing  tbe 
court  overruled  tbe  motion.  Tbe  defendants 
then  moved  for  a  iKwtiwuemeut  of  the  trial 
until  tbe  "next  regular  term"  of  the  court. 
ThiH  motion  was  based  upon  tbe  affidavits 
previously  filed  for  a  change  of  venue,  and 
the  additional  atlidavlt  of  the  defendants' 
counsel  to  the  effect  tbat  neither  they  nor  tbe 
■Vfendants  were  advised  of  the  charge  until 
<he  indictments  were  returned  late  In  the 
afternoon  of  the  lOtb;  that  the  defendants 
were  immediately  arraigned  and  given  until 
tbe  next  morning  at  8:30  In  which  to  iilead; 
that  Messrs  Fullerton  &  Orcutt  were  L.ot  re- 
tained as  counsel  until  late  In  the  afternoon 
of  the  day  the  indictments  were  returned: 
tbat  tbe  brief  time  since  tbe  arraignment 
bad  been  consumed  In  preparing  and  sub- 
mitting the  motion  for  a  change  of  venue,  and 
therefore  counsel  had  had  no  time,  since  be- 
ing Informed  of  tbe  nature  of  tbe  charge.  In 
which  to  confer  with  their  clients  or  prepare 
for  tbe  defense.  This  motion  was  likewise 
overruled,  and  tbe  defendants  required  to  go 
to  trial  Immediately.  Tbe  defeikdant  Mizis 
demanded  a  separate  trial,  and  it  was  com- 
menced on  the  20tli.  Seven  of  the  Jurors 
were  secured  from  the  regular  panel  and  the 
remaining  five  from  a  special  venire  of  fifteen. 
On  tbe  Zkl  a  verdict  of  guilty  was  returned 
against  bini,  and  tbe  trial  of  the  other  de- 
fendants Jointl.v  commenced.  Tbe  record 
discloses  no  s]iecial  difficulty  in  securing  a 
Jury.  Oeoi-ges  and  Demas  were  c-onvicted  on 
the  ZMh  and  the  defendant  Pilantes  acquit- 
ted. Motions  for  new  trials  In  eacb  of  the 
cases  were  overruled,  aud  Judgment  entered 
on  the  verdicts,  and  defendants  appeal  Tbe 
two  appeals  were  argued  and  submitted  as 
one,  and  will  be  so  treated  for  tbe  purposes 
of  the  decision.  The  iwlitts  relied  uiiou  for 
reversal  will  be  noted  In  the  opinion. 

Frank  G.  MIcelll.  J.  O.  Fullerton,  and  A. 
X.  Orcutt.  for  appellant.  George  M.  Brown, 
Dlst.  Atty.,  for  the  State. 

BEAX,  C.  .T.  (after  stating  tbe  fact.s).  The 
first  point  relied  upon  for  reversal  is  tbat  tbe 
court  erred  in  overruling  the  motion  for  a 
change  of  venue.  Where  an  action  for  a 
felony  is  at  Issue  upon  a  question  of  fact, 
the  place  of  trial  may  be  changed,  when 
it  appears  by  affidavit  to  the  satisfaction  of 
tbe  com't  tbat  a  fair  and  impartial  trial  can- 
not be  bad  in  the  county  where  the  action 
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le  brought.  B.  Si  C.  Cotnp.  |  1250.  But  an 
application  for  that  purpose  Is  addressed  to 
the  discretion  of  the  trial  court,  and  Its  ac- 
tion In  granting  or  refusing  the  same  will 
not  be  disturbed  on  appeal,  unless  there  is 
manifestly  an  erroneous  exercise  of  such  dis- 
cretion to  the  substantial  injury  of  the  ac- 
cused. State  V.  Pomeroy,  30  Or.  16,  46  Pac. 
797;  State  v.  Savage,  36  Or.  191,  60  Pac. 
«10,  61  Pac.  1128;  State  t.  Humphreys,  43 
Or.  44,  70  Pac.  824;  State  v.  Armstrong.  43 
Or.  207,  73  Pac.  1022.  Upon  the  showing 
made  in  the  case  there  was,  in  our  opinion, 
no  abuse  of  discretion.  The  affldavits  in  sui>- 
port  of  the  motion  were  all  made  by  non- 
residents who  had  been  In  the  county  but  a 
few  days,  and.  In  the  nature  of  things,  could 
not  have  been  familiar  with  the  general  pub- 
lic sentiment.  On  the  contrary,  the  affi- 
davits filed  by  the  prosecution  were  by  of- 
ficers, citizens,  and  residents  of  the  county 
who  all  state  that  they  were  familiar  with 
the  public  feeling,  and  tliat  in  their  opinion 
a  fair  and  impartial  trial  could  be  had  in  the 
county.  This  view  was  subsequently  con- 
firmed by  the  fact  that  no  particular  diffi- 
culty seems  to  have  been  experienced  in 
securing  a  jury.  It  Is  true  the  newspaper 
articles  made  a  part  of  the  record 
were  Inaccurate  In  many  particulars  and 
Momewhat  sensational,  but  they  were  not 
particularly  inflammatory  or  calculated  to  so 
prejudice  the  citizens  of  the  county  against 
the  defendants  as  to  prevent  a  fair  and  Im- 
partial trial. 

The  next  contention  is  that  the  court  erred 
in  overruling  the  motion  for  a  continuance. 
The  grounds  of  the  motion  were  the  alleged 
excited  state  of  the  community  and  the  want 
of  sufficient  time  for  counsel  for  the  de- 
fense to  prepare  for  trial.  The  postpone- 
ment of  a  trial,  like  that  of  a  change  of  venue, 
re«ts  in  the  discretion  of  the  trial  court, 
and  its  ruling  will  only  be  reviewed  for 
abuse.  State  v.  O'Nell,  13  Or.  1&3,  9  Pac. 
284;  State  v.  Hawkins,  18  Or.  470.  23  Pac. 
475;  State  v.  Howe,  27  Or.  1.18.  44  Pac.  072; 
State  V.  Fiester,  32  Or.  254,  50  Pac.  501.  A 
defendant  in  a  criminal  action  is  entitled 
as  a  matter  of  right  to  the  aid  of  counsel 
and  to  a  suitable  time,  after  he  Is  informed 
of  the  nature  of  the  accusation  against  him, 
to  prepare  for  trial,  and.  If  the  application 
in  this  case  had  been  for  a  postponement  for 
a  reasonable  time  for  such  pnrix)sp,  quite 
a  different  question  would  hnve  been  pre- 
sented to  the  trial  court.  But  the  applica- 
tion was  to  postpone  the  trial  for  the  term, 
which  would  have  taken  It  over  until  the 
following  Jamiary,  and  there  was  not  suffi- 
cient reason  shown  for  such  a  delay.  If 
counsel  desired  more  time  in  which  to  pre- 
pare for  trial,  they  should  have  so  advised 
the  court  and  asked  for  a  postponement  for 
that  purpose,  and  it  would  probably  have 
been  granted.  Having  conflne<l  their  appli- 
cation to  a  request  for  a  continuance  for 


the  term,  there  was  no  reversible  error  in 
denying  It. 

At  the  close  of  the  state's  case,  defendants 
moved  the  court  to  direct  an  acquittal,  for 
the  reason  that  there  was  no  proof  of  the 
commission  of  the  crime  of  riot,  or  that 
either  of  the  defendants  participated  therein. 
Whatever  the  definition  of  a  "riot"  may  be 
at  common  law  or  in  other  Jurisdictions,  it 
Is  settled  here  by  statute  as  "any  use  of 
force  or  violence,  or  any  threat  to  use  force 
or  violence,  if  accompanied  by  Immediate 
power  of  execution,  by  three  or  more  per- 
sons acting  together,  and  without  authority 
of  law."  B.  &  C.  Comp.  §  1013.  To  con- 
stitute a  crime  under  this  statute,  there  must 
be:  First,  the  use  of  force  or  violence  or 
threats  to  use  force  or  violence,  accompanied 
by  Immediate  power  of  execution;  second, 
such  force  or  violence  or  threats  must  be 
by  three  or  more  persons  acting  together; 
and,  third,  they  must  be  acting  without  au- 
thority of  law.  It  is,  of  course,  not  neces- 
sary that  the  three  persons  should  do  the 
same  act  in  the  sense  that  what  one  does 
must  be  identical  with  what  is  done  by  each 
of  the  others  to  constitute  an  "acting  to- 
gether," within  the  meaning  of  the  statute. 
It  is  enough  if  they  hnve  a  common  pur- 
pose to  do  the  act  complaIne<l  of  or  are  en- 
gaged In  aiding  and  assistingone  another  to  ac- 
complish such  common  puriHwe.  although  the 
individual  act  of  each  may  be  separate  from 
that  of  the  other.  Otherwise  riot  Is  an  im- 
possibility. For,  as  said  by  Mr.  Justice 
Stephens,  in  Prince  v.  State,  30  Ga.  27:  "It 
Is  Impossible  that  the  action  of  each  shall 
not  have  a  certain  individuality  which  will 
distinguish  it  from  the  action  of  all  the  rest. 
In  tearing  down  a  house,  for  Instance,  one 
rioter  breaks  down  a  door,  and  another 
breaks  down  a  window,  and  a  third  mere- 
ly hands  a  crowbar  to  one  of  his  associates. 
Here  each  one's  act  Is  different  from  the  a^-ts 
of  the  others,  and  the  act  of  one  of  them  has 
in  It  nothing  of  violence.  But  there  Is  an 
obvious  legal  sense  In  which  they  all  do 
the  same  act.  The  common  Intent,  which 
covers  all  the  individual  parts  in  the  action, 
cements  those  parts  into  one  whole,  of  which 
each  actor  is  a  responsible  proprietor.  The 
imrt  performed  by  himself  Is  his  by  per- 
petration, and  the  parts  performed  by  the 
others,  in  execution  of  the  common  Intent, 
are  his  by  adoption.  The  principle  is  that 
each  one  adopts  the  performance  of  all  the 
rest  and  adds  them  to  his  own,  and  thus 
does  the  whole.  In  the  sense  of  the  deflnl- 
tion.  so  long  as  they  are  acting  in  execution 
of  the  common  Intent,  but  no  longer."  Xor 
is  It  necessary  that  there  should  be  direct 
and  positive  proof  of  a  common  purpose,  or 
that  the  parties  should  deliberate  beforehand 
or  exchange  views  before  entering  upon  the 
execution  of  their  design.  The  purjiose  and 
intent  may  be  inferred  and  found  by  the 
Jury  from  the  circumstances  and  the  acta 
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committed  by  tbein.  TJuited  States  y.  Mc- 
Farland  et  al.,  1  Cranch,  C.  C.  140,  Fed. 
Cas.  Ko.  15,674;  United  Statea  v.  Peaco  et 
al.,  4  Cranch,  C.  C.  601,  Fed.  Cas.  No.  16,018; 
Astor  Place  Riot  Case,  11  Daly  (N.  Y.)  1. 

Now,  let  us  apply  these  principles  to  the 
testhuony  and  see  whether  there  was  any 
evidence  of  a  riot  and  of  the  defendants' 
participation  therein.  Mr.  Petersein,  the 
foreman  of  the  gang  to  which  the  defend- 
ants belonged,  testified  that,  about  the  time 
of  the  difficulty,  he  was  returning  from  a 
nearby  house  accompanied  by  his  wife  and 
Assistant  Foreman  Claudfelder,  and  as  be 
approached  the  railroad  track  be  saw  a 
brakeman  having  some  difhculty  with  bis 
men;  tliat  be  went  to  bis  car,  got  bis  rifle, 
and  fired  several  shots  into  the  air  and  or- 
dered the  men  to  return  to  their  cars,  but 
they  did  not  do  so  and  continued  down  the 
track  toward  the  engine;  that  be  immediate- 
ly board  perhaps  23  or  30  shots  fired  near  or 
about  the  engine  of  the  freight  train,  and 
from  75  to  100  shots  in  all,  and  there  was 
quite  a  difference  in  the  volume  of  the  sound; 
that  on  his  way  to  his  car  he  saw  the  defend- 
ant Mizis  armed  with  a  gun  in  a  crowd  go- 
ing in  the  direction  of  the  engine;  that 
Mizis  said  they  bad  broken  bis  stove  and  be 
was  going  "to  kill  tlie  son  of  a  bitch";  that 
he  could  not  say  whetlier  ail  bis  men  were 
out  of  the  cars  or  not,  but  that  most  of  them 
were.  Claudfelder  said  that,  as  he  and 
Petersein  came  onto  the  right  of  way,  he 
looked  down  the  track  toward  the  freight 
train  and  saw  quite  a  body  of  men  moving 
in  that  direction;  that  he  started  to  bis  own 
car.  and.  as  he  did  so,  passed  a  number  of 
men  going  north  and  recognized  Mizis,  who 
was  armed  with  a  pistol  and  said  they  "had 
broken  his  stove  and  he  was  going  to  kill" 
theui;  tliat  he  saw  a  number  of  guns  and 
pistols  flash  in  the  mooiiligbt,  and  just  bad 
time  to  get  to  his  car,  when  be  heard  a  great 
numlier  of  sliots  fired  In  the  vicinity  of  the 
engine  of  the  freight  train,  and  there  wae 
a  diffei'ence  in  the  volume  of  the  reiwrts; 
that  he  was  acquainted  with  Georges  and 
Demas.  as  they  both  belonged  to  Peterseln's 
gang,  but  he  did  not  see  either  of  them  that 
night. 

McCullofh,  the  fireman  of  the  freight  train, 
testified  that,  at  tlic  time  the  train  pulled  in 
on  the  siding  and  .stopped,  the  defendant 
Georges  and  10  or  15  other  men  came  \ip  to 
the  gangway  of  the  engine,  and  Georges  said 
to  the  engineer,  "Come  down,  you  son  of  a 
bitch,  if  you  want  to  fight,"  and  that  he  would 
kill  bim;  that  sevoi-al  shots  were  fired  at 
the  engine  before  the  witness  left  it,  three 
passing  tlirough  the  witness'  window  and 
one  through  that  of  the  engineer  and  the  glass 
was  broken  out  of  the  front  of  the  cab ;  that 
witness  examined  the  engine  the  next  day 
and  found  marks  of  bullets  and  shot,  which 
indicated  that  the  tiring  had  been  done  from 
the  front.  AVoodson,  the  engineer,  tt>stified 
that,  about  the  time  or  soon  after  his  train 


came  to  a  stop  on  the  siding,  somebody  com- 
menced shooting  at  ttie  engine;  that  the 
firing  first  came  from  the  right  side  of  the  cab 
through  the  front  door  and  then  from  the  left 
side;  that  a  number  of  Greeks,  none  of  whom 
he  recognized,  came  to  the  engine,  and  one 
of  them  put  bis  band  on  the  side  of  the  tank 
and  said  to  witness,  "Damn  son  of  a  bitch, 
I  kill  you,"  and  invited  him  to  get  down  from 
the  engine  and  was  mumbling  something 
about  upsetting  a  stove  or  something  of  that 
kind ;  that,  after  several  shots  liad  been  fired 
at  the  engine,  witness  jumped  down  and 
started  to  run  toward  the  caboose,  and  some 
one  commenced  shooting  at  lilm  and  kept  it 
up  until  be  fell  into  a  ditch  wliicb  crosses  the 
track ;  that  at  least  8  or  9  sbots  were  fired 
at  him  from  the  time  be  left  the  engine  until 
he  reached  the  ditcli,  and  that  more  than 
100  shots  were  fired  in  nil  that  night;  that 
he  examined  the  engine  the  next  morning  and 
found  the  sbots  came  through  the  doors  in 
front,  and  be  also  found  the  Impress  of  a 
large  bullet  on  the  main  reservoir  under  the 
fireman's  seat  and  grains  of  shot  In  tlie  cab 
and  tank  box.  Johnson  was  a  brakeman  on 
the  freight  train,  and  testified  that  after  tlie 
train  pulled  in  on  the  siding  be  beard  shots 
up  front,  and,  supposing  tbe  bead  brakeman 
was  having  some  trouble  with  "hoboes,"  start- 
ed in  that  direction  and  met  the  defendant 
Georges  and  Demas  in  company  with  several 
other  persons;  that  Georges  grabt>ed  bim 
by  the  arm  and  inquired  if  be  was  tbe  con- 
ductor, and,  being  answered  in  the  negative, 
asked  where  tbe  conductor  was,  and  was 
told  that  be  was  in  tbe  caboose ;  that  Georgex 
said,  "I  kill  tbe  conductor,"  and,  "1  kill  you, 
you  son  of  a  bitch,"  and  slammed  him  up 
against  a  car ;  that  witness  broke  away  from 
Georges  and  started  to  run  toward  the  ca- 
boose, and  when  be  got  about  two  car  lengths 
from  it  some  one  commenced  firing  at  tilm,  and 
lie  dodged  between  tbe  cars  and  over  to  the 
other  side  of  tlie  train  and  ran  to  the  caboote 
and  told  tbe  conductor  that  if  they  found 
bim  they  would  kill  bim ;  that  the  conductor 
went  out  tbe  front  door  of  the  caboose,  and 
witness  out  the  rear  and  ran  for  the  track- 
walker's shanty ;  that  sbots  were  fired  at  bim 
all  the  time  be  was  going  there;  that  at  the 
time  Georges  told  tbe  witness  that  he  would 
kill  the  conductor,  Demas  was  standing  at 
his  side  mumbling  somethuig  which  tbe  wit- 
ness did  not  understand;  and  that  George's 
and  Demas  seemed  to  be  the  leaders  of  the 
crowd,  but  witness  could  not  say  whether 
either  of  them  was  armed  or  not  Gallings, 
the  conductor  of  tbe  freight  train,  testified 
that,  after  he  was  advised  by  Johnson  to 
leave  tbe  c-aboose,  he  started  to  run  toward 
the  trackwalker's  shanty,  and  on  the  way  he 
met  Georges,  who  wanted  to  know  if  be  was 
the  conductor,  and,  being  answered  In  the 
negative,  said  be  would  "kill  tbe  son  of  a 
bitch,"  and  started  on  toward  the  caboose;  that 
Georges  was  armed  with  a  gun  of  some  kind 
at  the  time,  and  although  witness  did  not  soo 
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any  other  persons  he  beard  othniB  talking 
nearby. 

There  was  much  additional  testimony  as 
to  ttte  general  character  of  the  difficulty, 
the  number  of  shots  fired,  and  the  like,  but 
this  is  sufficient  to  show  that  there  was 
abundant  evidence  tending  to  prove  the  use 
of  force  and  violence  by  three  or  more  persons 
acting  together  and  without  authority  of  law, 
and  hence  the  crime  of  riot ;  and  that  the  de- 
fendants Georges,  Demas,  and  Mlzls  were 
either  actively  engaged  in  such  riot  or  present 
aiding  and  assisting  others  to  commit  the 
crime. 

A  claim  is  made  that  the  proof  does  not 
show  that  there  was  any  community  of  ac- 
tion between  the  defendants,  or  that  either  of 
them  did  the  shooting  at  the  fireman  and 
engineer  as  charged  in  the  indictment,  or 
assisted,  aided,  or  encouraged  the  some.  But 
there  was  sufficient  proof  on  both  of  these 
points  to  take  the  case  to  the  jury.  Mlzls, 
in  company  with  a  crowd  of  his  fellow  coun- 
trymen, was  seen  approaching  the  engine 
armed  with  a  gun  and  was  using  threatening 
language  toward  the  trainmen  Just  before 
the  firing  began.  Georges  was  at  the  engine 
about  that  time  threatening  the  life  of  the 
engineer,  and  Demas  was  shown  to  bare  beei) 
in  the  crowd  a  few  minutes  later  actlvel.'' 
participating  in  the  difficulty.  So  the  jury 
were  justified  In  finding  tliat  they  were  acting 
together  and  with  a  common  purpose,  and 
that  they  either  did  the  firing  at  the  engineer 
and  fireman,  or  Induced  or  encouraged  others 
to  do  it.  "Riot"  is  a  compound  offense,  to 
constitute  which  there  must  be  a  joint  action 
of  three  or  more  persons.  But  all  who  aid, 
encourage,  or  promote  it  by  words,  signs,  or 
or  other  acts,  are  principals  and  jointly  guilty 
of  the  offense.  It  is  not  necessary  that  a 
party  should  commit  some  personal  violence 
or  do  some  other  physical  act,  but  any 
act  of  assistance  or  encom'ogemeut  Is  suffi- 
cient to  make  him  a  principal.  If  he  is 
busy  while  the  riot  Is  in  progess  in  guiding, 
directing,  inciting,  or  encouraging  others  to 
commit  acts  of  violence,  he  is  as  guilty  as  the 
Instrumentalities  be  puts  in  motion. 

The  defendants  testified  as  witnesses  In 
their  own  behalf.  And,  for  the  purpose  of 
Impeaching  them,  the  state  called  Petersein, 
Claudfelder.  and  Wouacott,  who  each  testified 
that  the  general  reputations  of  the  defendants 
for  truth  and  veracity  were  bad.  No  ob- 
jection was  made  to  this  testimony  when 
offered  or  to  any  of  the  questions  propounded 
to  the  witnesses,  except  the  question  asked 
I'etersein  if  he  knew  the  general  reputation 
of  Georges  for  truth  and  veracity,  and  the 
objection  then  made  was  that  the  question 
was  incompetent,  Immaterial,  and  irrelevant. 
After  the  testimony  of  each  of  these  witnesses 
bad  been  admitted,  counsel  moved  to  strike 
it  out,  on  the  ground  that  it  was  not  proper 
Impeaching  testimony,  and  an  assignment  of 
error  Is  based  on  the  overruling  of  this 
motion.    The  objection  now  made  to  the  tes- 


timony Is  that  the  witnesses  were  not  shown 
to  be  competent  to  testify  as  to  the  general 
reputations  of  the  defendants  for  truth  and 
veracity  in  the  community  where  they  resided. 
But,  as  such  an  obJection>wa8  not  made  when 
the  testimony  was  offered.  It  cannot  avail 
the  defendants  at  this  time.  A  technical 
objection  which  goes  to  the  form  of  a 
question  or  to  the  competency  of  a  witness 
to  testify  as  an  expert,  or  on  a  question  of 
character,  should  be  specific  so  as  to  apprise 
the  court  and  opposite  party  of  the  ground  of 
the  objection,  that  they  may  act  accordingly. 
And,  as  a  general  rule,  it  Is  not  error  for  a 
trial  court  to  refuse  to  strike  out  evidence* 
although  Immaterial  or  irrelevant,  which  bas 
been  admitted  without  objection  at  the  time 
it  is  offered.    12  Cyc.  5C3. 

It  is  also  claimed  that  the  court  erred  in 
instructing  the  jury  that  each  of  the  de- 
fendants must  have  been  "acting  In  con- 
junction with  not  less  than  two  other  persons 
to  committing  the  act."  because  the  jury 
might  naturally  Infer  that  any  two  persons 
would  answer  the  requirement  The  instruc- 
tion quoted,  however,  must  be  considered 
in  connection  with  that  portion  of  the  charge 
in  which  the  court  told  the  jury  specifically 
that,  before  they  should  convict  either  of  the 
defendants,  they  must  find  beyond  a  reason- 
able doubt,  "not  only  that  such  defendant 
participated  in  the  alleged  riot,  but  you  must 
also  find  that  at  least  two  of  the  other  per- 
sons, whose  names  are  stated  in  the  Indict- 
ment, were  present  at  the  time  the  riot 
occurred,  If  one  occurred,"  and  "were  acting  in 
concert  with  said  defendant,  and  that  they 
assembled  with  a  common  intent  to  do  the  act 
charged  In  said  indictment." 

There  are  objections  to  other  parts  of  the 
charge,  but  they  are  mere  verbal  criticisms 
and  do  not  affect  the  merits. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 


KATZ    V.    OBENCHAIN,    Sheriaf,    et    al. 
(Supreme  Court  of  Oregon.    June  12,  1906.) 

1.  Attachment  —  Lies— Waiver— Docketing 
Judgment. 

B.  &  C.  Comp.  f  301,  provides  that  the 
sheriff's  certificate  of  an  attachment  of  real 
property  shall  be  delivered  by  the  sheriff  to  the 
county  clerk  of  the  county  in  which  the  at- 
tached property  is  situated,  and  section  303  re- 
quires the  clerk  to  immediately  file  the  same 
in  his  office  and  record  it  in  a  book  to  be  kept 
for  that  purpose,  and  that  thereupon  the  lien 
in  favor  of  the  plaintiff  shall  immediately  at- 
tach to  such  real  property  described  therein. 
Section  309  provides  that  if  judgment  be  re- 
covered by  plaintiff,  the  court  shall  order  and 
adjudge  the  attached  property  to  be  sold  to 
satisfy  plaintiff's  demand.  Held,  that  where  a 
suit  was  brought  against  a  nonresident  by  at- 
tachment, the  proceeding  was  In  rem,  and  plain- 
tiff's failure  to  properly  enter  his  jud^ent 
when  recovered  in  the  judgment  lien  docket  did 
not  operate  as  a  waiver  of  his  attachment  lien. 

2.  Same— Duration  of  Lien. 

An  attachment  lien  continues  after  the 
rendition  of   the  judgment   until   the   debt   ia 
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paid  or  the  property  Is  Bold  under  ezecotioD 
issued  OB  the  judgment  or  the  judgment  is 
satisfied  or  the  attachment  discharged  or  va- 
cated in  some  manner  provided  by  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attachment.  §§  583,  593,  504.  586.] 

3.  JuuGMENT— Lien— Nonresidents— Attach- 
ment. 

In  an  action  by  attachment  against  a  non- 
resident, no  personal  judgment  against  defend- 
ant could  be  rendered,  and  hence  the  entry 
of  the  judgment  recovered  in  the  general  lien 
doclcet  could  not  operate  as  a  general  lien  on 
property  of  the  judgment  debtor  not  attached. 

4.  EsTOPPEi/— Knowledge  of  Facts— Right 
TO  Plead. 

Where  plaintiff  had  no  knowledge  that  M.'s 
attorney  had  directed  the  sheriff  not  to  sell 
certain  real  estate  subject  to  an  attachment 
sued  out  by  M.,  under  a  previous  execution,  at 
the  time  plaintiff  purchased  the  property,  plain- 
tiff was  not  entitled  to  claim  that  AI.  was 
thereby  estopped  to  claim  that  he  had  not 
waived  and  abandoned  his  attachment  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Estoppel,  gf  130-139.] 

5.  Attachment  —  Waivkb  of  Lien  —  Acts  of 
I    Attorney. 

Where  the  attorney  for  the  holder  of  an 
attachment  lien  on  certain  property  which  was 
subject  to  a  mortgage  directed  the  sheriff  not 
to  sell  the  property  at  the  time  because  of  the 
attorney's  opinion  that  the  property  was  not 
then  worth  the  amount  of  the  mortgage  and 
the  costs  and  expenses  of  the  sale,  and  it  was 
not  shown  that  the  attorney  either  had  au- 
thority to  waive  the  attachment  lien  or  that 
he  intended  to  do  so,  such  facts  were  insuffi- 
cient to  show  a  waiver  of  the  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attachment,  §§  585,  596.] 

6.  MoBTflAOES — Conveyance  to  Mobtqaoeb — 
Mebqeb  of  Intebbbts. 

Where  property  subject  to  a  mortgage  and 
a  subsequent  attachment  lien  was  conveyed 
through  a  third  person  to  the  mortgagee,  there 
was  no  merger  of  the  mortgage  as  between  the 
mortgagee  and  the  attaching  creditor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  §  821.] 

7.  Qdietino  Title— Adverse  Claims— Limi- 
tations. 

Where  the  holder  of  a  prior  mortgage  on 
certain  real  estate  subject  to  an  attachment 
lien  acquired  the  fee  and  while  in  possession 
brought  suit  against  the  holder  of  the  attach- 
ment lien  to  restrain  a  sale  under  the  attach- 
ment such  suit  was  not  barred  by  limitations 
because  a  suit  to  foreclose  the  mortgage  was 
then  barred. 

[Bd.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  i  63.] 

8.  Equity— Pbayeb  for  Relief— Decree. 

Where,  in  a  suit  to  restrain  the  sale  of 
certain  real  estate  under  an  attachment  lien, 
the  complaint  alleged  the  facts  out  of  which  the 
equities  in  plaintiff's  favor  arose  and  contained 
a  general  prayer  for  relief,  it  was  sufficient 
to  enable  the  court  to  award  such  a  decree  as 
the  law  and  the  facts  justified. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  §§  1009,  I0l2.] 

Appeal  from  Circuit  Court.  Klamath  Coun- 
ty; Henry  L.  Benson.  Judge. 

Action  by  Israel  Katz  against  Silas  Oben- 
chaiu.  sheriff  of  Klamath  county  and  others. 
Prom  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

.  On  December  8,  1892,  Quincy  A.  Brooks 
and  wife  mortgaged  blocks  71,  72,  73,  86, 


and  87,  In  Klamath  Falls,  to  the  plaintiff 
to  secure  the  payment  of  a  promissory  note 
for  $1,250  due  one  year  after  date,  and  bear- 
ing interest  at  10  per  cent  per  annum,  and 
such  mortgage  was  duly  recorded  on  Decem- 
ber 16,  1892.  Brooks  and  wife  were  at  the 
time  and  continued  thereafter  to  be  nonresi- 
dents of  the  state.  On  July  21,  1894,  one 
Meyer  commenced  an  action  at  law  against 
them  in  the  circuit  court  for  Klamath  comi- 
ty to  recover  money  and  caused  the  property 
included  In  the  plaintifTs  mortgage,  together 
with  a  large  amotint  of  other  real  pri^erty 
belonging  to  them  in  that  county,  to  be  at- 
tached to  satisfy  any  Judgment  be  might 
recover.  Thereafter  service  was  had  by  pub- 
lication upon  Brooks  and  wife,  and  on  Novem- 
ber 20,  1894,  Meyer  recovered  a  Judgment 
against  them  for  $5,727.75  and  costs,  and  an 
order  adjndglng  and  directing  the  sale  of  tlie 
attached  property  to  satisfy  the  same.  This 
Judgment  was  Immediately  entered  in  what 
was  used  as  the  Judgment  lien  docket,  but 
was  Insufficient  to  create  a  lien  because  it 
did  not  show  the  time  when  docketed.  Hut- 
chinson V.  Gorham,  37  Or.  847,  61  Pac.  431; 
Western  Sav.  Co.  v.  Currey,  39  Or.  407,  65 
Pac.  360,  87  Am.  St  Rep.  660.  Soon  after 
the  rendition  of  the  Judgment  an  apiieal  was 
taken  to  this  court,  pending  which  Brooks 
and  wife  conveyed  the  mortgaged  property 
to  one  E.  C.  Brooks.  The  Meyer  Judgment 
was  subsequently  affirmed,  except  iu  so  far 
as  it  was  a  personal  one  against  Brooks  and 
wife.  The  mandate  was  entered  In  the  court 
below  on  November  18,  1896,  and  the  Judg- 
ment again  entered  In  the  pretended  Judg- 
ment lieu  docket  On  April  12,  1897,  an 
execution  and  order  of  sale  were  Issued  there- 
on and  all  the  attached  property  sold  there- 
under except  tbat  Included  within  the  plain- 
tiff's mortgage.  On  May  30.  1898,  B.  C. 
Brooks  and  wife  in  consideration  of  the  pay- 
ment to  them  of  $500  in  money  by  the  plain- 
tiff, and  the  release  by  him  of  Quincy  A. 
Brooks  and  wife  from  any  liability  on  their 
note  and  mortgage,  conveyed  the  mortgaged 
property  to  the  plaintiff  and  he  is  now  and 
has  ever  since  been  the  owner  thereof.  On 
February  1,  1905,  an  alias  execution  was  Is- 
sued on  the  Meyer  Judgment,  and  the  prop- 
erty conveyed  by  E.  C.  Brooks  and  wife  to 
plaintiff  seized  and  advertised  for  sale,  when 
this  suit  was  commenced  by  plaintiff  to  en- 
Join  such  sale.  In  bis  complaint  he  sets  out 
In  detail  the  giving  of  the  mortgage  to  him 
by  Brooks  and  wife  and  the  recording  of 
the  same,  alleges  tbat  no  part  of  the  principal 
or  Interest  has  been  paid,  and  that  on  May 
30,  1898,  he  demanded  payment  thereof,  and 
thereu|)on  E.  C.  Brooks  and  wife  conveyed 
the  mortgaged  property  to  him  in  considera- 
tion of  the  payment  to  them  of  $500  and  the 
release  of  Quincy  A.  Brooks  and  wife  from 
further  liability  on  such  note  and  mortgage, 
and  that  such  conveyance  was  recorded  on 
October  30,  1900;  that  at  the  time  of  such 
conveyauce  E.  C.  Brooks  was  the  owner  in 
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fee  of  the  property,  aud  tbut  plulutlff  accepted 
tbe  couveyauce  from  biiu  aud  paid  tlie  cou- 
8idei-atloa  tlierefor  lu  good  faith,  without 
kuowledge  of  any  lieu  or  incuiuorance  on 
the  property,  aud  has  ever  since  beeu  In  the 
Ijeaceable  aud  quiet  irassession  thereof,  pay- 
ing taxes  thereou,  and  hu8  either  by  hiiu.self 
or  through  his  tenants  made  vahiable  ini- 
provements  to  the  extent  of  more  than  $3,000; 
that  the  defendant  sheriff  has  seized  aud  ad- 
vertised the  property  for  sale  under  the  Mey- 
er Judgment,  sud  that  neitlier  Meyer  nor  any 
one  else  has  a  valid  and  subsisting  lieu  or 
claim  on  suck  property.  The  prayer  is  for 
au  injunction  restraining  the  sale  of  such 
property,  and  for  such  other  and  further 
relief  as  In  equity  may  seem  Just.  The  de- 
fendants answered  Jointly,  admitting  and 
denying  the  allegations  of  the  complaint,  and 
for  an  affirmative  defense  pleads  the  Meyer 
Judgment  and  the  issuance  of  an  execution 
thereon  and  that  plaintiffs  mortgage  is 
barred  by  the  statute  of  limitations.  The 
r^Iy  puts  in  issue  the  averments  of  the  an- 
swer, and  affirmatively  alleges  that  the  Hen 
of  the  attachment  and  Judgment  in  the  action 
of  Meyer  against  Brooks,  so  far  as  it  afFected 
the  property  now  in  controversy,  was  aban- 
doned at  the  time  the  execution  was  issued 
on  tlie  Judgment  in  1897,  because  the  attorney 
tor  Meyer  then  directed  the  sberifF  not  to  sell 
such  property  for  the  reason  that  It  was  of 
less  value  than  the  amount  due  the  plaintiff 
on  his  mortgage.  A  decree  was  rendered  In 
favor  of  the  plaintiff  as  prayed  for  In  the 
complaint,  and  the  defendants  appeal. 

r.  H.  Mills,  for  appellants.  J.  C.  Kuteuic, 
for  resxrandent. 

BBAN,  C.  3.  fafter  stating  the  facts). 
The  Important  questions  on  this  appeal  ai-e 
(1)  whether  the  attachment  lien  In  the  action 
of  Meyer  t.  Brooks  was  waived  or  lost  by 
tbe  failure  to  make  a  pro]ier  entry  of  the 
Judgment  In  the  Judgment  Hen  docket;  and. 
If  not  (2)  whether  the  plaintifTs  rights  under 
bU  mortgage  were,  as  against  the  subse<iueut 
lien  of  Meyer's  attachment,  merged  In  the 
legal  title  acquired  by  him  through  E.  C. 
Brooks. 

The  statute  provides thatthesherifTscertlf- 
fcate  of  the  attachment  of  rea  1  property  shall  be 
by  such  officer  delivered  to  the  county  clerk  of 
the  county  In  wblcb  .the  attached  pr<q)erty  is 
situate  (B.  &  C.  Comp.  i  301),  and  that  such 
clerk  shall  Immediately  file  the  same  in  his 
office  and  record  it  In  a  book  to  be  kept  for 
that  purpose,  and  thereupon  "the  lien  In 
favor  of  tbe  plaintiff  shall  immediately  attach 
to  such  real  property"  described  therein  (Id. 
i  803).  and  that  if  Judgment  be  recovered  by 
the  plaintiff,  the  court  shall  order  and  ad- 
Judge  the  attached  property  to  be  sold  to 
satisfy  plaintiffs  demand  (Id.  i  309).  The 
proceeding  by  attachment  is,  therefore,  in 
tbe  nature  of  a  proceeding  In  rem.  It  Is 
against  the  particular  proi)erty.    The  attach- 


ing creditor  thereby  acquires  a  sped ffe  lien 
upon  the  attached  property  which  ripens  Into 
a  Judgment  against  the  res  when  tbe  order 
of  sale  is  made.  Such  a  proceeding  is  in 
effect  a  tindlng  that  the  property  attached 
Is  an  indebted  thing  and  a  vh-tual  condemna- 
tion of  It  to  pay  the  owner's  debt  The  stat- 
ute does  not  provide  the  length  of  time  an 
attachment  lien  shall  continue  after  the  rendi- 
tion of  the  Judgment,  and  It  must  therefore 
nec-essariiy  continue  until  the  debt  is  paid, 
or  sale  is  bad  under  execution  Issued  on  the 
Judgment,  or  until  the  Judgment  is  satisfied, 
or  the  attachment  discharged  or  vacated  In 
some  mauuer  provided  by  law.  Tli?  validity 
or  continuation  of  an  attachment  Hen  Is  not 
made  dependent  upon  the  entry  of  the  Judg- 
ment in  tbe  Judgment  lien  docket.  A  levy 
and  sale  under  an  execution  issued  on  a  Judg- 
ment may  be  made  without  tbe  Judgment 
being  docketed  at  all.  A  Judgment  itself, 
howevt  ■.  Is  no  lien  upon  real  property  until 
docketed,  but  tbe  lien  acquired  by  an  attach- 
ment remains  and  may  be  enforced,  and  the 
sheriff's  certificate  filed  with  tbe  county  clerk 
and  recorded  by  bim  informs  parties  dealing 
with  tbe  debtor  of  the  attaching  creditor's 
claim  upon  the  property  as  effectually  as  does 
the  docketing  of  a  Judgment  in  tbe  lien 
docket.  It  is  optional  with  the  creditor 
whether  a  Judgment  is  docketed  at  all.  If 
it  is  not  properly  entered  In  the  Judgment 
Hen  docket  the  creditor  has  no  general  Hen 
on  tbe  real  property  of  the  defendant  and  the 
rights  of  bona  fide  purchasers  and  lien  cred- 
itors subsequent  to  tbe  judgment  and  prior 
to  tbe  seizure  of  property  under  execution 
Issued  thereon  are  in  no  way  affected  by  the 
Judgment.  But  tbe  failure  to  docket  tbe 
Judgment  does  not  waive  or  suspend  tbe  lien 
acquired  by  tbe  previous  attachment  and 
order  of  sale.  In  tbe  case  under  considera- 
tion, there  could  have  been  no  benefit  to 
Meyer  In  entering  tbe  Judgment  In  tbe  Judg- 
ment lien  docket.  The  action  brought  by 
bim  was  against  a  nonresident  There  was, 
therefore,  no  jjersonal  Judgment  against  the 
defendants,  and  it  would  not  have  become 
a  general  lien  if  it  had  been  docketed.  Tbe 
only  remedy  of  Meyer  was  against  the  specific 
property.  His  lien  thereon  was  acquired  by 
the  attachment;  and.  In  the  absence  of  a 
statute  to  the  contrary,  continued  during  the 
period  an  execution  could  issue  on  tbe  Judg- 
ment. Bank  of  California  v.  Cowan  (C.  C.) 
Gl  Fed.  871;  Emery  v.  Yount  7  Colo.  107,  1 
Pac.  086;  Floyd  v.  Sellers,  7  Colo.  App.  49«. 
44  Pac.  373;  s.  c,  affirmed  24  Colo.  4S4.  .52 
Pac.  674.  Bnt,  it  is  argued  that  Meyer 
waived  and  abandoned  his  si)eclfic  lien  upon 
the  proi)erty  in  controversy  because  bis  at- 
torney directed  the  sheriff  not  to  sell  It  under 
a  previous  execution.  The  plaintiff  bad  no 
knowledge  of  this  fact  at  the  time  he  pur- 
chased the  proi)erty  and  therefore  could  not 
Invoke  tbe  doctrine  of  estopiiel  as  against 
Meyer.  Besides  there  is  no  proof  that  tbe 
attorney  had  authority  to  waive  tbe  lien,  or 
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tbat  he  Intended  to  do  eo.  The  evidence  Is 
that  he  directed  the  property  not  to  be  sold 
at  that  time  because  In  his  opinion  It  was 
not  then  worth  as  much  as  the  amount  of 
plaintiff's  mortgage,  and  the  costs  and  ex- 
penses of  the  sale  could  not  have  been  real- 
ized out  of  It  We  think,  therefore,  that 
Meyer's  attachment  and  Judgment  are  still 
■  valid  and  subsisting  Hen  upon  the  property 
and  may  be  enforced  by  execution. 

The  remaining  question  le  whether  such 
attachment  and  Judgment  take  precedence 
over  the  prior  mortgage  of  plaintiff  or  rather 
whether  such  mortgage  was  merged  In  the 
legal  title  acquired  by  him  from  E.  C. 
Brooks,  and  was  thereby  satisfled.  Mergers 
are  not  favored  In  equity.  When  a  lessor 
and  a  higher  estate  meet  and  coincide  in  the 
same  person  they  will  be  kept  separate  when 
equity  and  Justice  require  it,  unless  there  Is 
an  exi)ressed  intention  to  the  contrary.  "It 
is  only  in  those  cases,"  saya  Mr.  Justice  Lord, 
in  Watson  v.  I>undee  M.  &  T.  I.  Co.,  12  Or. 
474,  483,  8  Pac.  518,  553:  "Where  it  Is  per- 
fectly Indifferent  to  the  party  In  whom  the 
Interests  had  united  whether  the  charge  or 
term  should  or  should  not  subsist,  that  In 
equity  the  term  is  merged.  But  If  the  owner 
has  an  interest  in  keeping  them  distinct,  or 
there  Is  an  intervening  right,  there  will  be 
no  merger.  •  •  •  In  the  absence  then  of 
an  express  intention  to  the  contrary,  the  In- 
tention to  keep  the  two  estates  separate  will 
be  implied  or  presumed,  when  it  is  for  the 
Interest  of  the  party  that  they  should  be 
k^t  separate.  It  will  not  do,  then,  as  was 
said  by  Elliott,  J.,  to  assume,  as  a  matter  of 
course,  that  there  was  a  merger,  for  there  are 
many  cases  in  whicli.  In  order  to  prevent 
injustice,  courts  will  not  allow  merger  to 
take  place,  although  all  the  essential  ele- 
ments of  a  technical  merger  combine  In 
the  particular  case."  It  Is  consequently  said 
by  Mr.  Pomeroy  that  "wliere  a  mortgagee 
takes  a  conveyance  of  the  land  from  the  mort- 
gagor or  from  the  grantee  of  the  mortgagor, 
if  the  transaction  is  fair,  the  presumption 
of  an  intention  to  keep  the  security  alive 
is  very  strong.  It  Is  generally  for  the  In- 
terests of  the  party  in  this  position  that  the 
mortgage  should  not  merge,  but  should  he 
preserved  to  retain  a  priority  over  other  en- 
cumbrances. As  the  mortgagee  acquiring 
the  land  is  not  the  debtor  party  bound  to 
pay  off  either  the  mortgage  or  the  other  en- 
cumbrances on  the  land,  there  is  notiiing  to 
prevent  equity  from  carrying  out  his  pre- 
sumed Intent,  by  decreeing  against  a  merg- 
er."   2  Pomeroy,  Bq.  (3d  Kd.)  $  793. 

Now,  the  mortgage  of  the  plaintiff  was 
prior  in  time  and  right  to  the  lien  of  Meyer's 
attachment,  and  it  was  therefore  manifestly 
to  the  interest  of  the  plaintiff  that  It  should 
not  be  extinguished  as  against  any  subsequent 
Hen  by  the  conveyance  to  him  of  the  l^al 
title  to  the  mortgaged  property,  and  as  there 
was  no  express  intention  of  a  merger,  a  court 
of  equity  will,  In  order  to  prevent  an  injury 


to  him,  keep  the  two  estates  separate  and 
distinct  Watson  v.  Dundee,  etc.,  Co.,  supra; 
and  Floyd  t.  Sellers,  supra.  But,  It  Is  said 
the  mortgage  Is  now  barred  by  the  statute 
of  limitation  and  cannot  be  foreclosed.  This, 
however.  Is  not  strictly  a  proceeding  to  fore- 
close a  mortgage,  bnt  rather  a  snit  by  the 
owner  In  fee  of  real  property,  who  is  In 
possession  thereof,  against  one  who  is  claim- 
ing or  asserting  some  adverse  claim  or  Hen 
thereon,  to  have  such  right  or  claim  deter- 
mined, and  is  therefore  not  barred  by  the 
statute  of  limitation.  Meier  ▼.  Kelly,  22  Or. 
136,  29  Pac.  2«5.  Again,  It  Is  said  that  the 
plaintiff  does  not  by  the  prayer  of  his  com- 
plaint ask  to  have  bis  mortgage  restored  as 
against  the  Meyer's  Judgment  The  c(Mn- 
pialnt  sets  up  the  facts  out  of  which  the 
equities  In  favor  of  the  plaintiff  arise  and 
contains  a  general  prayer  for  relief.  This 
is  sufficient  to  enable  the  court  to  award 
such  a  decree  as  the  law  and  the  facts  af- 
ford. Rntenlc  v.  Hamaker,  40  Or.  444,  67 
Pac.  196. 

The  decree  of  the  court  below  will,  there- 
fore, be  reversed,  and  one  entered  here  direct, 
ing  the  sale  of  the  property  In  controversy 
and  the  dlstribntion  of  the  proceeds  among 
the  several  parties  interested  therein  ac- 
cording to  their  rights  as  set  out  In  this 
opinion. 


WOLF  V.  CITY  RY.  CO. 

(Supreme  Court  of  OregoD.    June  12.   1906.) 

Appeal— FiMso  of  TttANscaiPT— Extk:«sioi( 
OF  Time. 

Under  B.  &  C.  Comp.  i  5.'>3,  providing  that 
upon  the  appeal  bpiiiK  perfected,  the  appel- 
lant shall,  within  30  days  or  within  such  an 
extension  of  time  as  the  judge  may  allow,  file 
a  transcript,  etc.,  an  order  granting  an  ex- 
tension of  time  within  which  to  file  a  trans- 
script  may  be  made  immediately  after  notice  of 
appeal  has  been  given  and  before  the  filing  of  an 
undertaking. 

Appeal  from  Circuit  Court  Slultnomah 
County;   Alfred  F.  Sears,  Jr.,  Judge. 

Action  of  Mollie  Wolf,  ns  administratrix  of 
the  estate  of  Isaac  Wolf,  deceased,  against 
the  City  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  On 
motion  to  dismiss  the  appeal.    Motion  denied. 

Alexander  Bernstein,  for  the  motion.  (X 
F.  Paxton  and  Wm.  P.  Lord,  opposed. 

PER  CURIAM.  Motion  to  dismiss  an  ap- 
peal because  the  transcript  was  not  filed 
within  the  time  allowed  by  law.  The  Judg- 
ment from  which  the  ai>peal  was  taken  was 
rendered  on  October  7.  lOiCt,  and  a  notice  of 
appeal  thereuimn  given  in  open  court  There- 
after and  on  the  same  day  an  order  was 
made  by  the  trial  Judge  enlarging  the  time 
60  days  in  which  to  file  the  transcript  On 
October  17,  1003,  the  undertaking  on  appeal 
(  was  filed.  On  December  2d.  a  further  order 
I  was  made  extending  the  time  in  which  to 
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file  the  transcript,  and  similar  orders  were 
subseQuently  made,  each  within  the  time  al- 
lowed by  the  previona  order,  antil  February 
26,  1906,  when  the  transcript  was  filed  la  this 
court.    The  statute  provides,   in  effect,  that 
upon  the  appeal  being  perfected  the  appellant 
shall,  within  30  days,  or  within  such  an  ex- 
tension of  time  as  the  trial  court  or  Judge 
thereof,  or  the  Supreme  Court  or      Justice 
thereof,  may  allow,  file  with  the  clerk  of  this 
court  a  transcript  or  such  abstract  as  the 
rules  of  the  court  may  require,  but  that  the 
order  enlarging  the  time  "shall  be  made  with- 
in the  time  allowed  to  file  the  transcript." 
B.  &  C.  Comp.  {  553.    And  it  is  argued  in  sup- 
port of  the  motion  to  dismiss  that,  under 
this  statute,  an  <»der  enlarging  the  time  In 
which  to  file  a  transcript  cannot  be  made  by 
the  trial  court  or  Judge  thereof  until  after  the 
appeal  Is  perfected  by  the  filing  of  an  under- 
taking and  the  expiration  of  the  time  Id 
which  to  except  to  the  sureties  thereon,  and 
that  such  is  the  meaning  of  the  words  "with- 
in the  time  allowed  to  file  the  transcript" 
Consequently  the  order  of  October  7th  was 
null  and  void,  and  as  no  transcript  was  filed 
within  30  days  after  the  appeal  was  perfected, 
nor  an  order  obtained  within  that  period  ex- 
tending the  time  in  which  to  file  the  trans- 
cript, the  appeal  should  be  dismissed.    But  this 
Is  too  technical  a  construction  of  the  statute 
to  meet  with  our  approval.    Xbe  act  of  1880 
<Law8  Or.  1809,  p.  227),  which  Is  now  in 
force  governing  the  procedure  on  appeal,  was 
(lesigned  to  simplify  such  procedure,  and  to 
remove  many  of  the  technicalities  with  which 
It  waa  hedged  about  prior  to  that  time.    It 
should,  therefore,  receive  a  liberal  construc- 
tion to  accomplish  the  end  intended.    The 
provision  that  an  order  enlarging  the  time 
"shall  be  made  within  the  time  allowed  to 
file   the   transcript"   simply    means   that   It 
should  be  made  before  the  appellant  is  in 
default.    Tallmadge  v.   Hooper,  37  Or.   503, 
«1   Pac.   849,   1127.    And  there  Is  no  valid 
reason  why  the  trial  court  or  Judge  thereof 
fihould  not  make  such  an  order  after  the 
notice  of  appeal  has  been  given,  and  before 
the  appeal  is  perfected  by  the  filing  of  an 
undertaking. 
Motion  denied. 


PIERSOX  et  al.  v.  FISHRR  et  al. 
(Supreme  Court  of  Oregon.    June  12,  lOOC.) 

1.  Appeat,  —  .-Vdmission  op  Evidence— -Pbe- 

SfMPTlOSS. 

Where  no  obj<vtion  was  mnde  to  certain 
♦videnee  inadmrnoiblp  under  the  pleadings  at 
the  trial,  it  would  he  aBsumed  on  appeal  that 
the  cauHC  wa«  tried  as  though  the  issue  to 
which  the  evidence  related,  winch  was  germane 
to  the  cause,  was  regularly  made,  and  that  the 
evidence  was  properly  admitted. 

2.  Ca:<celi-atioij    of    Instbuments— Deeds— 
surbe.ndeb  of  consiuebation. 

A  decree  for  the  cancellation  of  a  deed 
^•annot  he  sustained  without  a  return  or  a  tender 
by  the  Injured  party  of  all  property  rights  or 


franchises  that  may  have  been  received  as  « 
consideration  for  the  deed. 

[Ed.   Note. — For  cases   in   point,  see  vol.  8, 
Cent.  Dig.  Cancellation  of  Instruments,  {§  33- 

3.  Same. 

Where  the  grantor  in  a  deed  executed  the 
aame,  but  never  voluntarily  delivered  it  to  the 
grantee,  and  never  consented  to  receive  as  a 
part  of  the  consideration  the  grantee's  note 
and  certain  stock,  which  the  latter  left  with  the 
grantor  on  taking  the  deed  from  a  table  without 
the  grantor's  permisaion,  no  title  passed  by  the 
deed,  and  no  obligation  rested  on  the  grantor 
to  offer  to  return  the  note  and  stock  as  a  condi- 
tion of  the  right  to  have  the  deed  set  aside 
as  a  cloud  on  title. 

4.  Deeds— Deliveby—Pbesuuption—Bubdek 
OK  Pboof. 

Where,  in  a  suit  to  set  aside  a  deed  as  a 
clond  on  title,  the  executed  deed  was  found  in 
the  possession  of  the  defendant,  who  was  the 
grantee  named  therein,  such  facts  were  suffi- 
cient to  raise  a  presumption  that  the  deed  was 
regularly  delivered,  and  the  burden  of  over- 
commg  the  same  was  on  the  person  alleging  the 
contrary. 

[Ed  Note.— For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Deeds,  f  577.]        '~    "^  "^     "'•  ■'"• 

5.  Same. 

Delivery  of  a  deed  is  accomplished  by  the 
grantor  voluntarily  passing  it  to  the  grantee, 
or  handing  it  to  some  person  for  him,  or  by  the 
grantor  doing  or  saying  something  by  means  of 
which  he  discloses  an  unmistakable  purpose  to 
part  with  all  control  over  the  instrument  and 
put  It  out  of  bis  power  to  regain  possession 
thereof. 

„  [Ed.   Note. — For  cases  in  poiat,  see  voL  16. 
Cent.  Dig.  Deeds,  i§  117-121^  ^ 

6.  Same— Evidence. 

In  a  suit  to  set  aside  a  deed  as  a  cloud 
on  title,  evidence  held  suflScient  to  rebut  the 
presumption  that  the  deed  found  in  the  pos- 
session of  the  grantee  was  voluntarily  delivered 
by  the  grantor  with  intent  to  pass  title. 

Appeal  from  Circuit  Court,  TamblU  Coun- 
ty; William  Galloway,  Judge. 

Action  by  Clark  M.  PlersOTj,  as  executor 
of  the  last  will  of  Mary  B.  Burbank,  de- 
ceased, and  others,  against  Charles  F.  Fisher 
and  Roswell  Jj.  Conner.  From  a  Judgment 
for  plaintiffs,  defendant  Fisher  appeals.  Af 
firmed. 

This  suit  was  Instituted  January  12,  1903, 
by  Maiy  E.  Burbank  against  Charles  F. 
Fisher,  to  remove  a  cloud  from  the  title  to 
real  property.  The  complaint  alleges  in  ef- 
fect that  plaintiff's  mental  faculties,  by  rea- 
son of  advanced  age,  were  Impaired:  that 
the  defendant  having  knowledge  tliereof  and 
with  Intent  to  defraud  her,  falsely  represent- 
ed that  the  stock  of  the  American  Alarm 
Company,  a  corporation,  was  of  the  par  val- 
ue of  .$r>0  a  share;  that  he  had  found  a  per- 
son who  would  purchase  her  farm  In  Yamhill 
county  and  pay  therefor  the  sum  of  $8,8.50, 
If  she  would  accept  $4,000  in  cash  and  stock 
of  that  corporation  of  the  face  value  of 
$4,850;  that  such  representations  were  false, 
and  so  known  to  be  by  the  defendant  and 
such  stock  was  worthless;  that  plaintiff  hav- 
ing no  knowledge  of  the  value  thereof,  or  of 
the  falsity  of  such  statements  but  firmly  be- 
lieving them,  verbally  agreed  that  in  consid- 
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eratlon  of  the  payment  of  that  sum  and  of 
the  delivery  of  such  stock  she  would  convey 
her  farm  to  such  person  as  the  defendant 
might  designate;  that  pursuant  to  the  terms 
of  such  agreement,  she  signed,  sealed,  caused 
to  be  witnessed,  and  aclcnowiedged  a  deed, 
purporting  to  convey  to  the  defendant  the  le- 
gal title  to  the  farm,  but  she  did  not  deliver 
the  instrument,  leaving  it  on  a  table  intend- 
ing to  retain  posses^slon  of  it  until  the  con- 
sideration specified  had  been  paid  and  deliv- 
ered to  her;  thut  without  her  knowledge  or 
consent,  the  defendant  took  such  instrument 
and  carried  It  away  and  imless  restrained, 
will  cause  it  to  be  recorded,  thereby  further 
clouding  the  title  to  the  premises,  to  prevent 
which  she  has  no  plain,  speedy,  or  ndoquate 
remedy  at  law.  The  prayer  for  relief  is  for 
an  injunction  to  prevent  tlie  deed  from  being 
recorded,. for  the  removal  of  such  cloud  and 
to  require  the  defendant  to  surrender  the 
deed  that  it  may  be  destroyed.  The  answer 
denied  the  material  allegations  of  the  com- 
plaint and  averred  that  January  2.  10(V>.  the 
defendant  entered  into  a  contract  with  the 
plaintiff  by  the  terms  of  which  it  was  stipu- 
lated that  In  consideration  of  the  delivery  to 
her  of  the  stock  of  such  coriwration,  of  the 
par  value  of  $7,500  and  $1,000  in  cash,  she 
would  convey  her  farm  to  him  or  to  such 
purchaser  thei-eof  as  he  might  secure;  that 
Ave  days  thereaftci*  this  contract  was  modified 
so  that  she  accepted  the  defendant's  promis- 
sory note  for  $1,000,  payable  in  one  year 
with  8  per  cent,  interest.  In  lieu  of  tliat  sum 
in  cash,  and  executed  and  delivered  to  him 
her  deed  of  the  premises,  receiving  such 
stock  and  note,  except  tliat  by  agreement  he 
retained  the  sum  of  $'iO  for  pro<>urlng  an  ab- 
stract of  the  title  to  the  land;  that  at  the  time 
the  deed  was  exec-uted  the  stock  referred  to 
was  of  the  reasonable  value  of  $50  a  share, 
which  fact  plaintiff  then  well  knew;  that  at 
such  time  the  defendant  was  and  now  is 
solvent  and  is  ready,  able,  and  willing  to  pay 
the  sum  so  expressed  and  interest,  and  ten- 
ders the  amount  thereof  to  her;  that  the  note 
and  stock  were  delivered  to  plaintifC  January 
7,  1905,  the  control  of  whic-h  she  now  has 
and  defendant  holds  pos-session  of  the  deed 
and  Is  the  owner  of  the  land.  The  reply 
put  in  issue  the  allegations  of  new  matters 
in  the  answer  and  the  cause  having  Iteen 
tried.  It  was  decreed  that  tlie  defendant  had 
no  Interest  in  the  land  or  any  part  thereof, 
and  the  temporary  injunction  which  had 
l)een  issued  was  made  perijetual.  whereljy  he 
was  restrained  from  recording  tlie  deed  and 
from  incumljering  or  conveying  any  part  of 
the  premises,  and  he  appeals.  After  the  ap- 
peal was  perfected  the  plaintiff  died  testate, 
whereupon  Clark  M.  Plerson.  the  executor  ! 
of  lier  last  will  and  testament,  and  her  ' 
devisee,  the  state  of  Oregon  as  tnistee,  were 
substituted  as  respondents. 

Tlionuis  O'Day.  for  appellant    James  Mc- 
Cain, for  respondents. 


MOORE,  J.  (after  stating  the  facts).  The 
evidence  shows  that  a  patent  was  issued 
February  S,  1903,  to  Ira  8.  Bnnkard  for  a  Are 
and  burglar  alarm.  This  devise,  as  appears 
from  blue  prints  offered  in  evidence,  consists 
of  clock  machinery  which  Is  set  in  motion  by 
the  severing  of  a  cord  by  Are  or  by  the  rais- 
ing of  a  window  or  the  opening  of  a  door, 
causing  a  lieil  to  ring  and  disclosing  on  an 
indicator  the  location  of  the  disturbance  and 
the  probable  cause  of  the  alarm.  The  Amer- 
ican Alarm  Company  was  incorporated  un- 
der the  laws  of  this  state,  with  a  capital  of 
$50,000.  divided  into  1,000  shares  of  $50  each, 
linukard,  in  c-onslderation  of  $600,  assigned 
ait  his  interest  In  this  patent  to  the  Incorpo- 
rators of  that  <-ompany  who  transferred  such 
rlRht  to  the  corporation  for  its  entire  capital 
stock,  on  tlie  assumption  that  It  had  tteen 
fully  paid  up.  The  company  delivoi..-d  to 
the  incorporators,  who  paid  for  an  assign- 
ment of  the  patent  $30,000  of  its  stock,  and 
the  remainder  of  the  issue,  which  is  designat- 
etl  as  "treasury  stock,"  was  held  in  trust 
for  tlie  cori>oratlon.  to  enable  It  by  the  sale 
thereof  to  secure  money  to  be  used  in  per- 
fecting the  invention  and  in  manufacturing 
and  selling  the  apparatus.  About  one-half 
of  the  treasury  stock  has  been  disposed  of, 
a  f<iuall  part  of  which  was  given  to  persons 
whose  Influence  was  considered  advanta- 
geous to  the  company,  and  the  remainder 
sold  at  par.  The  cori)oratlon,  January  7, 
l!)Or>.  possessed  In  cash  about  $325:  manu- 
factured alarms  costing  about  $1,800;  pat- 
terns of  the  value  of  $1,800:  and  office  furni- 
ture worth  about  $7,'>.  making  the  value  of 
Its  tangible  pnq>erty  about  $4,000.  The  com- 
pany in  a  year  and  a  half  prior  thereto,  or 
during  the  period  of  its  existence,  had  dis- 
posed of  the  right  to  manufacture  and  sell 
its  alarms  In  one  county  only  and  bad  sold 
only  six  flre  and  burglar  alarms  to  persons 
who  were  not  the  owners  of  Its  capital  stock. 
These  meager  sales  were  accounted  for  by 
the  delay  necessitated  in  developing  the  ma- 
chinery and  in  perfecting  its  operation,  and 
also  by  difflcnlty  experienced  by  the  agents 
of  the  company  In  finding  a  factory  where 
tlie  alarms  could  be  manufactured  at  reason- 
able prices,  which  obstacles,  so  It  is  claimed 
by  defendant's  witnesses,  had  been  overcome 
only  a  few  days  prior  to  January  7,  1905. 
The  company  issued  circulars  which,  for  a 
prelude,    contained    the    following    couplet: 

"Doilars  and  dimes,  dollars  and  dimes. 
An  empty  pocket  is  the  worst  of  crimes." 

The  prosi)ectus  showed  how  much  money 
hud  been  made  by  investing  a  single  dollar 
In  various  enterprises  and  what  sales  of 
nluriits  could  be  exi)ected,  asserting  tliat  from 
the  purchase  of  one  share  of  ulanii  stock  at 
$."10,  the  sniu  of  $1,500  might  be  realized.  The 
plaintiff,  Mrs.  Burbauk,  became  acquainted 
with  the  defendant  soon  after  the  corpora- 
tion was  organlucd.  when  he  called  upon  her 
with  a  view  of  selling  its  capital  stock  and 
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at  tbat  time  she  recelred  one  of  these  circu- 
lars. In  May,  1904,  be  visited  her  agalu  and 
save  her  one  share  of  such  stock,  whereupon 
she  purchased  of  him  five  more  shares  of  the 
stock  for  which  she  paid  |250.  At  that  time 
Airs.  Burbank  was  77  years  old,  and  until  the 
death  of  her  husband,  which  occurred  about 
four  years  prior  thereto,  she  had  never  trans- 
acted any  business  of  Importance,  though 
possessed  of  considerable  property.  The  de- 
fendant, having  only  thrice  met  the  plaintiff, 
wrote  her  as  follows:  "American  Alarm 
Company,  Portland,  Ore.,  Nov.  14tb,  1904. 
Mrs.  Mary  E.  Burbank,  Lafayette,  Oregon — 
Dear  Mrs.  Burbank:  I  have  recently  bought 
a  home  here  in  Portland  and  am  happily 
located,  and  Mrs.  Fisher  and  myself  wish  to 
extend  to  you  a  special  Invitation  to  come 
and  spend  Thanksgiving  week  with  us.  We 
have  both  lost  our  parents,  and  we  dearly 
love  elderly  people,  and  feel  we  would  be 
glad  to  do  all  in  our  power  to  make  you 
happy  and  enjoy  your  visit  with  us.  You 
have  not  as  yet  met  my  wife,  but  I  have  so 
often  spoken  of  you  that  she  already  feels 
she  Is  acquainted  with  you.  Hoping  that  you 
are  well  and  that  you  will  be  able  to  come, 
1  am,  respectfully,  C.  B.  Fisher,  670  Tilla- 
mook St."  Mrs.  Burbank,  as  a  witness  in  her 
own  behalf,  testified  that  the  defendant  visit- 
ed her  In  January,  1905,  telling  her  he  had 
found  a  purchaser  from  California  who  would 
take  her  land  and  make  a  nut  farm  of  It; 
that  she  told  him  the  premises  contained  190 
acres  which  she  would  sell  for  $45  an  acre 
and  take  $4,000  In  cash  and  a  mortgage  on 
the  land  to  secure  the  remainder  of  the  pur- 
chase price;  that  after  discussing  the  pro- 
posed sale  a  short  time,  he  suggested  the 
acceptance  of  Alarm  stock  instead  of  cash, 
to  which  proposition  she  did  not  accede,  tell- 
ing him  she  wanted  it  distinctly  understood 
that  she  must  have  cash  when  she  sold  her 
farm;  that  he  thereafter  returned  with  a 
deed  which  had  been  prepared  and  asked  how 
much  money  was  required  to  be  paid  down 
and  she  Informed  him  that  she  must  have 
$4,000;  that  after  doing  some  writing,  he 
said:  "Here,  Mrs.  Burbank,  is  where  you 
sign  your  name  to  the  deed,"  and  she  sub- 
scribed her  name  to  the  instrument,  which 
was  witnessed  and  acknowledged  and  left 
on  a  table:  that  going  into  another  room  and 
retoming  in  a  few  minutes  she  was  unable  to 
find  the  deed;  that  she  was  then  called  to  din- 
ner, whereupon  he  left,  saying  there  were  the 
certificates  of  stock  and  a  promissory  note, 
but  she  did  not  take  them.  On  cross-exami- 
nation, she  says  that  prior  to  signing  the  deed 
she  never  entered  into  any  agreement  with 
the  defendant  to  sell  her  farm;  that  she 
never  consented  to  take  Alarm  stock  as  a 
part  of  the  consideration  therefor,  though 
she  told  him  if  a  sate  of  the  premises  was 
effected  she  might  buy  some  of  the  stock 
from  him;  that  she  did  not  see  htm  take  the 
deed,  but  immediately  after  he  left  the'  bouse 
she  found  that  it  was  gone;  that  she  signed 


the  deed  thinking  the  defendant  had  Issued  a 
check  to  her  for  $4,000,  and  that  the  remain- 
der of  the  consideration  would  be  secured  by 
a  mortgage  on  the  premises,  though  nothing 
was  said  about  giving  security;  that  she  did 
not  give  him  a  lease  from  which  to  obtain  a 
description  of  the  farm  and  If  he  secured  the 
evidence  of  a  demise  of  the  premises,  it  was 
When  he  was  examining  her  papers;  and  that 
the  deed  which  she  signed  was  not  read  by 
or  to  her. 

P.  P.  Olds,  a  notary  public,  testified  that  at 
defendant's  request  he  went  to  the  home  of 
Mrs.  Burbank,  to  take  her  acknowledgment 
to  a  deed;  that  the  defendant  having  preced- 
ed him  was  at  her  house  when  he  reached  it; 
that  about  10  or  15  minutes  after  bis  arrival 
the  defendant  took  a  deed  from  his  pocket, 
to  which  she  subscribed  her  name  and  hav- 
ing been  witnessed,  he  thereupon  appended 
his  certificate,  after  taking  her  acknowledg- 
ment, leaving  the  deed  on  a  table;  that  Mrs. 
Burbank,  having  signed  the  instrument,  took 
a  seat  at  the  right  of  and  about  10  feet  from 
the  witness,  who  occupied  a  chair  between 
her  and  the  defendant;  that  after  the  deed 
had  remained  on  the  table  about  five  minutes, 
the  defendant  took  it,  and  put  It  In  his  pock- 
et without  paying  her  any  money  as  a  con- 
sideration for  the  conveyance;  that  when  the 
deed  was  so  taken  he  did  not  observe  Mrs. 
Burbank  and  could  not  say  whether  or  not 
she  saw  the  defendant  get  the  Instrument; 
that  at  that  time  there  was  no  other  person 
present;  that  Just  prior  to  picking  up  the 
deed  the  defendant  was  talking  about  some 
Ekjultable  stock  which  the  witness  was  think- 
ing of  taking;  and  that  about  January  20, 
1905,  the  defendant  called  upon  him,  saying 
that  the  reason  he  did  not  tell  him  anything 
about  Mrs.  Bnrbank's  deed  was  because  she 
was  capable  of  conducting  her  own  business, 
and  did  not  care  to  have  her  ti-ansactlons 
known. 

Charles  Bynum  testified  that  January  7, 
1905,  he  was  employed  in  a  Hvery  stable  at 
McMlnnville  from  which  city  he  rode  in  a 
buggy  with  the  defendant  to  Lafayette, 
where  Mrs.  Burbank  then  lived;  that  the  de- 
fendant returned  with  him  part  of  the  way 
and  on  the  road  remarked  to  him  that  he  had 
purchased  a  farm  for  $8,000  from  her  for 
some  pei"son  In  California  who  expected  to 
raise  walnuts  on  the  land. 

The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  Mrs.  Burbank  requested 
him  to  find  a  purchaser,  if  possible,  for  her 
farm,  saying  she  expected  to  leave  her  prop- 
erty to  some  charitable  institution,  and  was 
anxious  to  settle  her  business  affairs,  so  as 
to  secure  a  permanent  income;  that  January 
2,  1905,  she  agreed  to  sell  the  farm  for  $8,500 
and  accept  therefor  Alarm  stock  of  the  face 
value  of  $7,5(  and  the  remainder  In  cash; 
that  she  looked  over  her  papers  to  find  th» 
deed  of  the  premises  but  being  unable  to  dis- 
cover it  she  asked  him  to  assist  her  in  the 
search,  and  doing  so,  he  found  a  lease  of  the 
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fann  from  -which  she  said  a  description  of 
the  premises  could  be  obtained;  that  he  took 
the  lease,  promising  to  return  In  a  few  days 
with  a  deed  of  the  premises  prepared  for 
execution;  that  five  days  thereafter  he  again 
visited  Mrs.  Burbank,  telling  her  that  ne 
had  been  disappointed  In  a  business  venture 
whereby  he  expected  to  seciu*e  the  sum  of 
$1,000  with  which  to  pay  the  cash  part  of  the 
consideration  for  the  land;  that  in  lieu  of 
such  payment  she  agreed  to  accept  his  prom- 
issory note  for  that  sum  payable  in  a  year 
with  Interest,  which  he  exec-uted  and  also 
assigned  to  her  Alarm  stock  of  the  face  value 
of  $7,500  and  delivered  the  same  to  Mrs. 
Burbank,  who  placeil  siich  writings  In  an 
envelope;  that  when  the  dcetl  was  executed 
he  put  It  in  his  pocket  and  thinks  she  saw 
him  doing  so;  tliat  he  thereafter  exhibited 
the  deed  to  her,  after  the  notary  i)ul)lic  left 
the  house,  saying  that  if  the  al)stract,  which 
he  had  ordered,  should  show  that  the  instru- 
ment was  Insufllclent.  for  any  reason,  to  con- 
vey the  legal  title  to  the  premises  intended, 
she  would  be  expected  to  execute  a  quitclaim 
deed  to  correct  the  matter,  to  which  she  re- 
plied, "Certainly;"  that  there  never  was  any 
agreement  whereby  she  was  to  receive  the 
sum  of  $4,000  In  cash;  that  the  contract  to 
assign  to  her  Alarm  stock  of  the  face  value  of 
$7,500  was  the  only  agreement  ever  entered 
into  January  2,  1905,  and  which  was  there- 
after modified  only  in  respect  to  giving  a 
promissory  note  for  the  sum  of  $1,000  in  lien 
of  the  cash.  The  defendant  admits  that  he 
told  Bynum  that  he  had  purchased  Mrs.  Bur- 
bank's  farm,  for  an  equivalent  of  $8,000  in 
cash  and  would  receive  a  commission  of  5  per 
cent,  on  account  thereof,  but  that  he  did  not 
remember  saying  that  he  had  a  partner  In  the 
transaction.  He  also  admits  that  the  first 
time  Mrs.  Burbank  spoke  to  him  about  desir- 
ing to  sell  her  farm  she  stated  that  she  would 
take  $8,500  for  it  and  accept  $4,000  thereof  in 
cash  and  the  remainder  on  time,  saying: 
"That  conversation  occurred  several  tknes." 
Mrs.  Burbank,  on  rebuttal,  testified  that 
she  never  saw  the  deed  after  she  signed  it 
and  left  it  on  the  table ;  and  that  the  defend- 
ant did  not  thereafter  take  the  Instrument 
from  bis  pocket  or  ask  her  to  make  a  quit- 
claim deed.  It  further  appears  that  when 
the  deed  was  signed,  Mrs.  Burbank  was  77 
years  old  and  her  physician.  Dr.  E.  E. 
Oroucher,  who  had  known  her  about  25 
years,  testifying  as  to  her  condition  at  that 
time,  said  that  she  had  been  sick  and  was 
feeble.  Mrs.  Mamie  Cone,  who,  with  her 
husband,  was  keeping  house  for  the  plaintiff, 
January  7,  1905,  testified  that  at  that  time 
Mrs.  Burbank  was  not  at  all  well.  Mrs. 
Biu-bank  did  not  tender  to  the  defendant  the 
note  which  he  drew  In  her  favor  or  the 
.certificates  of  stock  which  he  had  assigned 
to  her,  nor  were  they  deposited  In  court  for 
him.  She  wrote  him,  however.  January  12, 
11<05,  when  this  suit  was  Instituted,  to  call 


at  her  home  and  take  them  awny  and  to 
return  to  her  the  deed  which  he  liad  taken. 

It  Is  contended  by  defendant's  counsel 
that  the  complaint  having  alleged  that  the 
remainder  of  the  purchase  price  of  the  land, 
in  excess  of  $4,000  In  cash,  was  to  have  been 
paid  by  the  delivery  of  shares  of  stm'k  of  the 
.\merican  Alarm  Company,  the  plaintiff  was 
bound  by  such  averment  and  therefore 
estopped  to  deny  it,  which,  as  a  witness,  she 
did  by  testifying  that  no  agreement  had  ever 
l)een  entered  into  with  the  defendant  where- 
by any  part  of  the  consideration  was  to  be 
jiald  in  stock.  The  testimony  referred  to 
was  brought  out  on  cross-examination  by 
defendant's  counsel,  who  did  not  move  t<» 
strike  it  out  as  immaterial,  or  object  to  it 
In  any  manner.  Nor  was  any  motion  made 
by  plaintiff's  counsel  to  amend  the  coniplalnt 
s.>  as  to  make  it  conform  to  the  testimony 
given.  In  this  condition  of  the  record,  it 
must  be  assumed,  after  decree,  that  the  cause 
was  tried  as  though  the  issue  was  regularly 
u.ade,  which  being  germane  to  the  cause, 
it  is  now  too  late  to  Invoke  the  legal  principle 
insisted  upon. 

It  is  maintained  by  defendant's  counsel 
that  the  complaint  stated  that  the  deed  was 
obtained  by  fraudulent  representations  and 
without  consideration  and  as  the  prayer  for 
relief  is  that  the  sealed  Instrument  be  sur- 
rendered so  that  It  may  be  destroyed,  the 
suit  is  for  the  cancellation  of  a  deed,  but  as 
the  plaintiff  retained  the  stock  and  promis- 
sory note,  she  was  not  entitled  to  any  equi- 
table alleviation  until  they  were  returned  or 
tendered  to  the  defendant,  and  heni-e  an 
error  was  committed  In  rendering  the  decree 
complained  of.  In  all  cases  of  rescission  the 
parties  who  would  be  affected  thereby  mast 
be  placed  In  statu  quo  as  an  Incident  to  the 
abrogation  of  their  agreement,  which  neces- 
sitates a  return  or  tende  by  the  injured 
party  of  all  property,  rights,  or  franchises 
that  may  have  been  received,  as  the  consider- 
ation for  an  executed  contract,  before  a 
court  is  authorized  to  grant  the  relief  asked. 
on  the  theory  that  he  who  seeks  equity  must 
do  equity.  Rescission  always  Implies  that  a 
contract  has  been  duly  executed,  the  binding 
force  of  which  Is  attempted  to  be  avoided 
by  one  of  the  parties  In  consequence  of  some 
act  of  the  other.  If  a  party  were  compelled 
by  force  or  fear  to  exchange  any  of  his  prop- 
erty for  that  of  another,  he  would  not  be 
required  to  return  or  tender  that  which  had 
been  Imposed  upon  him  as  a  condition  pre- 
cedent to  securing  his  own,  I>ecause  there  had 
never  been  a  meeting  of  their  minds  where- 
by a  consent  to  the  Interchange  was  given. 
The  delivery  of  a  deed  of  real  property  Is 
the  last  act  of  a  grantor  that  serves  to  trans- 
fer his  title  to  the  premises  and  evidences 
the  aggregatio  mentlum  of  the  parties  re- 
specting the  entire  subject-matter  of  the 
contract  Until  such  delivery  has  been  made 
by  the  grantor  or  by  some  person  authorized 
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to  snrrender  possession  of  the  deed  for  him, 
the  contract  to  convey  real  property  has 
never  heen  executed,  and  In  snch  case,  If  the 
grantee  surreptitiously,  or  without  the  con- 
sent of  the  grantor,  obtains  the  sealed  instru- 
ment, no  title  passes.  If  Mrs.  Burbank's 
deed  was  not  delivered,  the  certificates  and 
the  note  which  were  left  in  her  house  by  the 
defendant  would  not  Impose  on  her  the  duty 
to  return  or  tender  them,  unless  she  consent- 
ed to  accept  them  as  the  consideration  for 
the  conveyance. 

An  examination  of  the  averments  of  the 
complaint  and  of  the  prayer  for  relief  might 
seem  to  support  the  contention  of  the  de- 
fendant's counsel  that  this  suit  was  Insti- 
tuted to  cancel  a  deed,  but  when  the  plead- 
ing Is  construed  according  to  the  liberal  rules 
which  the  statute  prescribes  (B.  &  C.  Comp. 
f  85),  we  think  the  allegations  referred  to 
were  Inserted  as  matters  of  Inducement  to 
Illustrate  the  situation  of  the  respective 
parties  and  that  the  part  of  the  prayer  men- 
tioned should  be  regarded  as  the  court  treat- 
ed It,  Bs  an  Inadvertence.  This  being  so, 
If  the  defendant  attempted  to  Impose  on 
Mrs.  Burbank  by  taking  the  deed  without 
her  knowledge  or  consent  and  leaving  the 
stock  and  note,  she  was  not  obliged  to  return 
or  tender  them  to  him,  nor  even  write  him, 
as  she  did,  to  take  them  away  from  her 
borne,  for  if  he  chose  to  leave  his  property 
Wider  the  circumstances  supposed,  his 
▼oluntary  act  was  tantamount  to  an  aban- 
donment, for  which  he  alone  Is  responsible. 
The  executed  deed  having  been  found  In  the 
poBsesslon  of  the  defendant,  who  Is  the 
grantee  named  therein,  a  presumption  arises 
that  the  sealed  Instrument  was  regularly 
delivered,  and  the  burden  of  overcoming 
tills  disputable  presumption,  which  results 
from  such  fact,  Is  Imposed  on  the  person 
alleging  to  the  cotnrary.  Flint  v.  Phlpps,  16 
Or.  437,  19  Pac.  543;  OPyler  v.  Gate,  29  Or. 
515,  46  Pac.  8()0;  Swank  v.  Swank,  37  Or. 
439,  61  Pac.  846.  The  delivery  of  a  deed  is 
Accomplished  by  the  grantor's  voluntarily 
passing  it  to  the  grantee  or  handing  it  to 
some  person  for  him,  or  by  the  grantor's  do- 
ing or  saying  something  by  means  of  which 
be  discloses  an  unmistakable  purpose  to  part 
viith  all  control  over  the  instrument  and  thus 
forever  to  put  It  out  of  his  power  to  regain 
possession  thereof.  Fain  T.  Smith.  14  Or. 
82,  12  Pac.  865,  68  Am.  Rep.  281 ;  Allen  v. 
Ayer,  28  Or.  689,  39  Pac.  1;  Hoftmire 
V.  Martin,  29  Or.  240,  45  Pac.  754. 

The  testimony  falls  to  show  that  Mrs.  Bar- 
bank  handed  the  deed  to  the  defendant  or  to 
the  notary  public  for  him,  or  that  she  said 
or  did  anything  that  could  possibly  be  con- 
strued as  an  Intent  Irrevocably  to  surrender 
the  possession  of  the  Instrument  The  de- 
fendant testified  that  In  the  presence  of  Mr. 
Olds,  the  notary  pnbllc,  he  took  the  deed, 
just  after  Mrs.  Burbank  signed  It,  and  In 
answer  to  the  inquiry,  "Did  she  see  you  take 
KP.— 40 


the  deedr*  he  replied,  "I  think  she  did. 
She  was  sitting  facing  me."  It  will  thus  be 
seen  that  the  testimony  of  the  defendant 
overthrows  the  presumption  which  the  law 
raises  from  his  possession  of  the  deed.  It 
will  be  remembered,  however,  that  he  testi- 
fied that  after  taking  the  deed  and  putting 
it  In  his  pocket,  he  exhibited  It  to  Mrs.  Bui^ 
bank,  who  said  that  If  the  description  of  the 
premises  should  prove  incorrect  she  would 
execute  a  quitclaim  deed  to  rectify  the  mis- 
take. This  is  the  entire  testimony  of  the 
defendant  on  the  question  of  delivery.  Mrs. 
Brrbank  testified  that  she  did  not  see  the 
defendant  take  the  deed,  and  that  he  never 
exhibited  it  to  her  or  asked  her  to  make  a 
quitclaim  deed.  This  dispute  leaves  for 
consideration  the  question  of  the  probable 
preiwnderance  of  testimony  as  between  the 
plnlntltt  and  the  defendant.  The  method 
pursued  by  the  defendant  to  gain  the  con- 
fidence of  Mrs.  Burbank,  whom  he  had  met 
only  two  or  three  times  in  a  business  matter, 
by  soliciting  her  to  visit  and  spend  a  week 
•with  his  wife,  who  had  not  even  seen  her, 
and  iustlfylng  his  Invitation  on  the  plea  of 
the  love  of  orphans  for,  and  their  desire  to 
promote  the  happiness  of,  aged  people,  would 
seem  to  show  a  personal  Interest  In  Mrs. 
Burbank's  welfare  not  disclosed  by  his  letter, 
when  It  is  remembered  that  she  possessed 
considerable  means. 

The  circular  Issued  by  the  American  Alarm 
Company,  showing  what  vast  sums  of  mone^ 
might  be  realized  by  purchasing  Its  capital 
stock,  was  well  calculated  to  excite  the 
Interest  of  an  aged  and  feeble  woman,  who 
desired  to  place  her  property  so  It  would 
best  subserve  the  maintenance  and  education 
of  orphans,  thereby  inducing  her  to  agree 
to  accept  such  stock.  In  excess  of  $4,000.  as 
equaled  the  estimate  she  placed  upon  her 
farm.  It  is  not  intended  to  say  anything 
disparaging  about  the  stock  of  the  corpo- 
ration, for  the  patent  owned  by  It  Is  un- 
doubtedly valuable,  thus  making  its  assets 
greater  than  would  appear  from  the  value  of 
Its  tangible  property.  The  alarm  manu- 
factured by  the  company  Is  useful  and  as 
it  Is  retailed  at  a  moderate  price,  the  sales 
thereof  ought  to  be  extensive,  but  whether 
or  not  the  expectations  of  the  Incorporators 
respecting  such  sales  as  Indicated  In  their 
prospectus,  will  ever  be  realized  Is  problem- 
atical. It  Is  probably  true  that  what  is  said 
in  the  circular  of  the  company  as  to  the 
value  of  Its  stock.  Is  only  a  matter  of  the 
consensus  of  opinion  of  the  Incorporators,  the 
roseate  hues  of  which  reflect  their  ardent 
desires  and  upon  which  purchasers  of  stock 
ought  not  to  rely.  Mrs.  Burbank,  however, 
by  reason  of  her  inexperience  In  business 
and  her  extreme  age  and  Infirmity  was  un- 
able to  resist  the  allurements  of  the  com- 
pany's prospectus  which  she  had  received, 
or  wholly  disregard  the  blandishments  of  the 
defendant  who  told  her  she  was  a  person  of 
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such  wealth  that  her  Influence  was  a  snf- 
flrlent  consideration  for  the  assignment  to 
her  of  one  share  of  stock. 

Not  any  one  particular  act  of  the  defend- 
ant hereinbefore  adverted  to  is  sufficient 
perhaps,  to  overcome  his  declarations  under 
oath,  respecting  the  delivery  of  the  deed, 
but  when  all  are  considered  and  his  conduct 
towards  Mrs.  Burbank  is  viewed  In  the  light 
of  his  interest,  we  believe  her  testimony  on 
the  particular  subject  involved,  preponder- 
ates; and,  this  being  so,  the  decree  Is  af- 
firmed. 


HONERINE    MIX.    &    MILL   CO.   et   al.   v. 
TALLERDAY    STEEI-    PIPE    &    TANK 

CO.  et   al. 
(Supreme  Court  of  Utah.    June   9,   190G.) 

AppEAii—FiNAi,    Judgment— Obdeb    Quasu- 

iNo  Summons. 

Const,  art.  8,  {  9.  and  Rev.  St  1898,  f 
3.%0,  provides  that  from  all  final  judgments 
of  the  district  court  there  shall  be  a  right  of 
appeal  to  the  Supreme  Court,  and  Rev.  St.  1808, 
S  3183,  declares  that  a  judfnnent  is  a  final  de- 
termination of  the  rights  of  the  parties  in  an 
action  or  proceeding.  Held,  that  an  order  quash- 
ing the  service  of  the  summons,  without  dis- 
missing the  action,  was  not  a  final  judgment 
and  was  not  appealable.* 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  i  464.] 

Appeal  from  District  Court  Salt  Lake 
County;  M.  L.  Ritchie,  Judge. 

Action  by  the  Bonerlne  Mining  &  Milling 
Company  and  another  against  the  Tallerday 
Steel  Pipe  &  Tank  Company  and  another. 
From  an  order  quashing  service  of  summons, 
plaintiffs  appeal.    Dismissed. 

Snyder  &  Snyder,  for  appellants.  Stephens 
-&  Smith  and  Dey  &  Stevens,  for  respondents. 

STRAT7P,  J.  This  is  an  api>eal  from  an 
order  made  by  the  district  court  quashing  a 
service  of  summons.  The  plaintiff  claimed 
service  on  the  defendant,  a  foreign  corpora- 
tion, by  serving  a  person  claimed  to  he  its 
agent  and  claimed  to  have  property  In  his 
possession  belonging  to  It.  The  defendant 
appeared  specially  and  moved  to  quash  the 
service,  on  the  ground  that  the  person  served 
was  not  its  officer  or  agent,  and  bad  no  prop- 
«rty,  belonging  to  It,  in  his  possession,  or 
tmder  his  control.  Upon  a  hearing  of  the 
motion  on  affidavits  and  testimony,  the  court 
made  an  order  quashing  the  service.  This 
was  the  last  procee<ltng  had  or  action  taken 
In  the  case  in  the  court  below.  The  case  was 
not  dismissed,  but  Is  still  there  pending. 

At  the  outset,  the  defendant  urges  that  the 
order  Is  not  a  final  judgment,  within  the 
meaning  of  the  statute  or  the  Constitution, 

•North  Point  Irr.  Co.  v.  Utah  Canal  Co.,  46  Pac. 
824,  14  Utah.  Ua:  Eastman  T.  Ourrey,  4S  Pac.  828,  14 
Utah,  169;  WaUon  v.  Marberrjr.  49  Pac.  47!".  15  UUh, 
2-'.."i;  Laundry  Co.  v.  Dole.  58  Pac.  11()9.  20  Utah,  469; 
Popp  V.  MlBins  Co.,  63  Pac.  185,  22  Utah,  460. 


and  Is  therefore  not  npi^ealahle.  The  point 
is  well  taken.  The  Constitution  (section  !t, 
art.  8)  and  the  statute  (section  33()0.  Rev.  St. 
1898)  provide:  "From  all  final  Juihuents  of 
the  district  court  there  shall  be  a  right  of  ap- 
peal to  the  Supreme  Court."  SecUon  3183, 
Rev.  St  1898,  provides:  "A  judgment  Is  a 
final  determination  of  the  rights  of  the  parties 
In  an  action  or  proceeding."  This  order  is 
not  a  final  judgment  The  Nebraska  statute 
is  broader  than  the  Utah  statute,  for  the 
former  confers  Jurisdiction  upon  the  Supreme 
Court  to  review,  by  proceeding  In  error,  all 
Judgments  rendered  or  final  orders  made  by 
the  district  court.  It  defines  a  final  order  to 
he  "an  order  affecting  a  substantial  right  in 
au  action,  when  such  order,  in  effect,  de- 
termines an  action  and  prevents  a  Judg- 
ment," etc.  Thereunder  it  was  held  by  the 
Nebraska  courts  that  an  order  quashing  a 
service  of  summons  was  not  such  a  final 
order  as  could  be  reviewed  by  the  Supreme 
Court  on  error  until  a  final  judgment  was 
rendered.  Perslnger  v.  Tlnkel,  34  Neb.  5.  51 
N.  W.  299;  Standard  Distilling  Co.  v.  Frey- 
han,  ai  Neb.  434,  51  N.  W.  976;  Lewis  ▼.  Bar- 
ker, 46  Neb.  662,  6.5  N.  W.  77a  Under  a  stat- 
ute like  the  Nebraska  statute  the  Supreme 
CJomrt  of  Washington  held  such  an  order  ap- 
pealable, but  based  Its  decision  expressly  up- 
on the  ground  that  the  lower  court  quashed 
the  service  of  summons  because  it  "was  of  the 
opinion  that  upon  the  merits  of  the  action 
the  plaintiff  could  not  prevail,"  and  stated 
that  it  was  extremely  doubtful  if  an  appeal 
would  lie  from  an  order  quashing  the  service, 
where  the  action  of  the  court  was  based  upon 
some  imperfection  In  the  summons,  a  depar- 
ture from  the  form  prescribed,  or  for  insuf- 
ficiency of  service  and  the  like.  Embree  v. 
McLennan,  18  Wash.  651,  52  Pac.  241. 

It  will  beobserved  that  the  statutes  give  the 
right  of  an  appeal  not  only  from  a  judgment 
rendered,  but  also  from  a  final  order,  while 
the  Utah  statute  gives  the  right  of  an  appeal 
only  from  a  final  judgment.  From  what  has 
been  said  by  this  court  in  prior  cases,  where 
the  question  as  to  what  Is  a  final  judgment 
within  the  meaning  of  the  statute  was  con- 
sidered, this  order  cannot  be  regarded  as  a 
final  judgment  North  Point  Irr.  Co.  v.  Utah 
Canal  Co.,  14  Utah,  156.  46  Pac.  824;  East- 
man V.  Gurrey,  14  Utah,  169,  46  Pac  828; 
Watson  V.  Mayberry,  15  Utah,  265.  49  Pac. 
479;  Laundry  Co.  v.  Dole,  20  Utah,  469,  58 
Pac.  1109;  Popp  v.  Mln.  Co.,  22  Utah,  4G0. 
63  Pac.  1S>.  In  this  connection  plaintiff 
urges  that  to  constitute  a  final  judgment  it 
is  not  necessary  that  there  he  a  final  de- 
termination on  the  merits.  If  the  case  is 
otherwise  put  out  of  court,  and  that  the  order 
had  such  effect.  It  is  true  that  to  constitute 
a  final  judgment  it  Is  not  essential  that  there 
be  a  final  determination  of  the  rights  of  the 
parties  with  reference  to  the  subject-matter 
of  the  litigation,  but  merely  with  reference  to 
the  particular  suit    It  Is  the  termination  of 


Digitized  by 


Google 


Wa8b4 


CARLSON  T.  CUBRAN. 


627 


tbe  particular  action  which  marks  the  finality 
of  the  }ndgment.  A  decision  which  ter- 
minates the  suit,  or  pnts  the  case  out  of  conrt 
without  an  adjudication  on  the  merits,  ts, 
nererthelesB,  a  final  judgment  1  Blacic  on 
Jndgments,  {  21;  Mutual  Beserre,  etc.,  Ass'n. 
▼.  Smith,  1«0  ni.  264,  48  N.  E.  208,  61  Am. 
St.  Kep.  172;  Thomas  v.  Clark  County  Nat. 
Bk.,  108  Ky.  835,  45  S.  W.  78;  Bolton  v.  Don- 
avan,  0  N.  D.  676,  84  N.  W.  357;  6  PI.  &  Pr. 
907;  Watson  t.  Mayberry,  supra.  All  that 
plaintiff  claims  with  respect  to  what  con- 
Btitutes  a  final  Judgment  may  be  and  is  con- 
ceded, but  It  do«e  not  necessarily  follow  that 
the  order  had  the  effect  to  terminate  the 
particular  action  and  put  the  case  out  of 
court,  when  the  case  has  not  been  dismissed 
but  Is  still  pending  in  the  lower  court,  and 
where  the  plaintiff  was,  and  even  now  is,  en- 
titled to  an  alias  summons.  It  cannot  be 
said  that  the  case  was  terminated  in  the  dis- 
trict conrt  when  It  is  still  pending  there. 
The  plaintiff  will  not  be  permitted  to  place 
itself  in  a  position  where  with  one  arm  It  may 
Invoke  the  jurisdiction  of  this  court,  while  it 
may  with  another  invoke  the  jurisdiction  of 
the  lower  court  pertaining  to  the  same  sub- 
ject-matter. While  plaintiff  is  here  seeking 
to  bave  determined  that  it  has  the  defendant 
in  conrt  upon  the  process  served,  it  may,  at 
the  same  time,  also  apply  for  and  obtain  an 
alias  summons  from  the  district  court  with 
which  It  may  serve  the  defendant  and  bring 
it  in.  But  the  plaintiff  here  asserts  that  an 
alias  summons  is  of  no  avail  because  plaintiff 
cannot  make  a  better  or  different  service  than 
was  made,  and  that  If  it  has  not  the  defend- 
ant in  court  upon  such  service  it  is  unable 
otherwise  to  bring  in  the  defendant.  That 
may  or  may  not  be  true.  If  such  were  the 
situation,  plaintiff  well  could  have  Indicated 
snch  fact  to  the  trial  court,  together  with  a  de- 
sire to  stand  upon  the  record  as  made  and  a 
ref nsal  to  further  proceed  in  the  action  where- 
npon,  no  doabt,  the  court  would  have  entered 
an.  order  dismissing  the  action.  In  other  words, 
the  mere  granting  of  the  motion  to  quash 
the  service  of  summons  did  not  authorize  the 
court  to  end  the  suit  and  dismiss  the  action, 
bat,  by  plaintiff's  indicating  a  desire  to  stand 
upon  the  record  and  a  refusal  to  further  pro- 
ceed, the  court  would  then  be  authorized  to 
do  so.  Such  a  proceeding  would  not,  as  is 
claimed  by  plaintiff,  amount  to  a  voluntary 
dismissal  on  its  part  and  bar  its  right  to  ap- 
peal from  the  judgment  and  have  reviewed 
the  ruling  made  Quashing  the  service.  The 
dismissal,  as  to  it,  would  be  submitted  to,  if 
at  all,  because  of  the  adverse  ruling,  and 
therefore  would  be  Involuntary.  6  PI.  &  Pr. 
828.  Such  a  judgment  of  dismissal  would  be 
final  and  appealable.  6  PI.  &  Pr.  908. 
What  we  have  here  said  as  to  plaintiff's  pro- 
cedure is  not  to  be  construed  as  a  holding  that 
such  is  the  proper  or  the  exclusive  remedy. 
All  that  we  are  called  upon  to  decide,  and 
do  decide.  Is  that  the  order  before  us  Is  not  a 
final  Judgment  and  is  not  appealable. 


The  defendant's  motion  to  dismiss  the  ap- 
peal is  granted,  with  costs. 

McOAATX,  J.,  concnrs.    BARTCH.,  C.  J„ 

concurs  In  the  result. 


CARLSON  et  al.  v.  CURRAN  et  nx. 
(Supreme  Conrt  of  Washington.    June  5,  1906.) 

1.  LiAIinLOBD  AND  TENANT— IXFLiIED  TEHANCT 

—Tax  Sale— Kffect. 

A  tax  sale  does  not  create  the  relation  of 
landlord  and  tenant  between  the  vendee  at  the 
sale  and  tenants  in  possession  under  a  lease 
from  the  former  owner;  such  vendee  taking  the 
property  free  from  any  contracts  or  obligations 
of  such  former  owner. 

[Bid,  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Landlord  and  Tenant,  $|  20,  81; 
vol.  45,  Cent.  Dig.  Taxation,  §S  1463,  1546,  1552, 
1553.] 

2.  Saue  —  Offeb  to  Pat  Rent  —  Effeoi  — 
Ejectment. 

Where  an  offer  by  tenants  in  possession  un- 
der a  lease  from  the  former  owners  of  property 
was  rejected  by  the  vendee  thereof  at  a  tax 
sale,  which  tender  and  refusal  were  set  forth 
in  a  complaint  in  ejectment  by  the  vendee  againgt 
the  tenants,  the  offer  constituted  only  an  offer 
to  pay  whomsoever  the  court  should  adjudge 
entitled  thereto,  and  did  not  create  the  relation 
of  landlord  and  tenant  between  the  parties. 

3.  Judgment— CoNSTBUCTioN. 

Where,  in  ejectment  by  a  vendee  under  a 
tax  sale  against  tenants  in  possession  under  a 
lease  from  the  former  owner,  there  was  nothing 
in  the  record  showing  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties  to 
the  suit,  a  conciasion  of  the  court  that  defendants 
were  entitled  to  a  notice  or  demand  for  posses- 
sion before  suit  did  not  constitute  an  adjudica- 
tion that  such  relation  existed. 

4.  Ejectment— Demand  fob  Possession  Be- 
FOBB  Suit— Necessity. 

Where  the  relation  of  landlord  and  tenant 
does  not  exist  between  the  parties,  no  notice  or 
demand  for  posisession  need  be  served  on  de- 
fendants in  ejectment 

[Ed.  Note. — For  cases  In  point,  see  vol.  IT, 
Cent.  Dig.  Ejectment,  |  7&] 

Appeal  from  Superior  Conrt,  Pierce  Coun- 
ty;   Thad  Huston,  Judge. 

Action  by  Levin  Carlson  and  another 
against  J.  C.  Ciirran  and  wife.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Boyle  Warburton,  for  appellants.  J.  W.  A. 
Nichols  and  T.  W.  Hammond,  for  respond- 
ents. 

RUDKIN,  J.  On  the  1st  day  of  December, 
1890,  Charles  Meuhleubrucb  and  wife  were 
the  owners  of  the  premises  in  controversy 
in  this  action,  and  on  that  date  leased  a 
portion  thereof  to  the  defendant  J.  C.  Curran 
for  the  purpose  of  erecting  certain  buildings 
thereon,  which  the  lessee  was  authorized  to 
remove  on  the  expiration  or  termination  of 
the  lease.  On  the  31st  day  of  August,  1901, 
the  plaintiff  luga  Carlson  obtained  a  tax  deed 
for  the  premises  from  the  county  treasurer 
of  Pierce  county,  and  on  the  same  day  served 
a  written  notice  on  the  defendant  J.  C.  Cur- 
ran to  the  effect  that  she  was  the  owner  ot 
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the  premises,  and  that  after  tlie  let  day  of 
September,  1901,  the  rental  for  tbe  use  of 
the  premises  must  be  paid  to  her  in  advance. 
Some  time  after  this  the  plalutUTs  brought 
nu  action  of  ejectment  against  the  defend- 
ants to  recover  possession  of  tbe  premises 
and  for  damages.  The  complaint  was  In  tbe 
usual  form  In  such  cases.  Tbe  answer  was 
a  general  denial,  accompanied  by  an  affirma- 
tive defense  tliat  the  defendants  were  in  jios- 
session  under  tbe  lease  from  tbe  Meublen- 
bnichs,  and  that  they  had  paid  the  Meuh- 
lenbrucbs  ur  their  agents  the  rental  agreed 
iiI>on,  except  the  sum  of  $4  due  Septeml>er  1, 
lliOl,  which  sum  they  had  tendered  and  were 
reiidy  and  willing  to  pay.  To  whom  this  ten- 
der was  made  does  not  appear,  but  it  was 
presiunably  to  tbe  plaintiffs,  as  no  reason 
is  su,s;gestt'd  wliy  the  Meuhleubrucbs  should 
refuse  to  jicccitt  it.  A  judgment  of  dismissal 
in  this  action  was  rendered  on  December  ItJ, 
rjOl,  but  for  some  reason  the  judgment  was 
not  signed  or  entered  until  February  4,  1903. 
Soon  after  this  the  plaintiffs  commenced  a 
second  action  in  ejectment  against  the  same 
defendants  to  recover  the  same  premises. 
The  complaint  in  the  second  action  differed 
from  the  complaint  In  the  first  action  only 
in  the  fact  that  tbe  plaintiffs  set  forth  the 
source  of  their  title  and  pleaded  facts  tend- 
ing to  show  that  the  title  to  tbe  buildings 
claimed  and  occupied  by  the  defendants 
passed  to  the  plaintiffs  by  virtue  of  the  tax 
deed.  The  prayer  of  the  complaint  was  tliat 
the  plaintiffs  be  decreed  the  owners  of  the 
property,  together  with  the  improvements 
theretm.  and  that  they  have  judgment  for 
IK)ssession  and  for  damages.  The  answer  In 
the  second  case  was  in  effect  a  denial  of  the 
allegations  of  the  complaint,  accompanied  by 
substantially  the  same  alBrmative  defense 
as  in  the  former  action,  and  a  plea  of  res 
atUudicata  by  reason  of  the  former  judgment. 
Tlie  court  sustained  the  plea  of  res  adjudicata 
and  on  the  29th  day  of  June,  1903,  entered 
a  judgment  of  dismissal.  On  the  30tb  day  of 
October,  190.5,  the  present  action  was  brought 
under  the  forcible  entry  and  detainer  stat- 
ute. The  complaint  set  forth  the  title  of  the 
plaintiffs,  the  lease  from  tbe  Aleublenbruchs 
to  the  defendants,  the  issuance  of  the  de- 
linquency certificate,  the  tax  foreclosure  and 
sale,  the  tax  deed  to  the  plaintiffs,  the  former 
ejectment  proceedings,  the  answer  of  the  de- 
fendants tlierein  and  their  testimony  given 
on  the  trial  thereof,  the  service  of  a  notice 
to  pay  rent  or  surrender  possession,  and  a 
refusal  to  comply  therewith.  It  is  unneces- 
sarj-  to  set  forth  In  detail  the  allegations  of 
tbe  answer.  Tlie  action  was  tried  by  tbe 
court  without  a  jury.  The  court  found  that 
the  relation  of  landlord  and  tenant  did  not 
exist  between  the  parties  and  entered  a  judg- 
ment of  dismissal.  From  this  judgment  the 
plaintiffs  have  appealed. 

The  appellants  concede  that  the  judgment 
muiiit  be  attlrmed,  unless  the  relation  of  laud- 


lord  and  tenant  existed  between  the  parties, 
and  this  presents  the  only  question  for  our 
consideration.  The  relation  of  landlord  and 
tenant  did  not  arise  by  reason  of  tbe  tax 
sale,  as  tbe  appellants  acquired  tbelr  title, 
if  any,  from  au  independent  source,  and 
tool£  the  property  fi-ee  from  any  contracts  or 
obligations  of  tbe  former  owners.  Tbe  ap- 
pellants have  contended  throughout  this  liti- 
gation that  the  lease  by  the  former  owners 
did  not  concern  them  and  that  they  were  not 
bound  thereby.  This  contention  is,  no  doubt, 
sound  in  law,  and  tbe  appellants  do  not  take 
any  different  position  on  this  appeal;  but 
they  earnestly  insist  that  the  respondents 
are  estopped  to  deny  that  the  relation  of 
landlord  and  tenant  does  in  fact  exist  by 
reason  of  the  issues  tendered,  tbe  teetimony 
given,  and  tbe  judgments  rendered  in  tbe 
ejectment  suits.  From  a  careful  examination 
of  tbe  record,  which  is  very  brief,  we  fail 
to  see  wherein  tbe  respondents  bare  taken 
inconsistent  positions  in  the  course  of  this 
protractetl  litigation,  or  why  they  should 
now  be  estopped  to  deny  that  they  are  ten- 
ants of  the  appellants.  In  their  answer  to 
the  complaint  in  the  first  ejectm^it  snit  they 
set  forth  the  relation  existing  between  them- 
selves and  the  former  owners,  their  payment 
of  rent  to  the  former  owners,  except  the  sum 
of  $4,  and  tbelr  readiness  to  pay  the  balance. 
There  was  no  intimation  in  tbe  answer  that 
they  were  tenants  of  the  holder  of  the  tax 
title  by  contract,  by  operation  of  law,  or  oth- 
erwise. In  fact,  they  denied  her  title  and 
claim  to  the  property  in  toto.  Nor  did  the 
offer  to  pay  rent  create  the  relation.  Tbe 
offer  was  never  accepted,  and  under  the  cir- 
cumstances must  be  construed  as  an  offer  to 
pay  whomsoever  the  court  should  adjudge 
entitled  thereto.  The  complaint  in  the  first 
action  did  not  recognize  the  relationship  of 
landlord  and  tenant,  and  the  complaint  In  the 
second  action  repudiated  any  such  relation- 
ship  by  averring  that  the  res|x>udent8  offered 
to  pay  $4  per  month  rental,  while  the  ap- 
pellants insisted  upon  the  payment  of  $10. 
There  was  therefore,  nothing  in  the  pleadings 
or  testimony  to  show,  or  even  intimate,  that 
the  relation  of  landlord  and  tenant  existed 
betTneen  the  respondents  and  the  appellants 
here,  or  was  relied  upon  as  a  defense. 

The  appellauts  contend,  however,  that  the 
court  dismissed  the  first  ejectment  suit  be- 
cause the  statutory  notice  required  by  law 
in  actions  between  landlord  and  tenant  was 
not  given.  There  were  no  findings  of  fact, 
and  the  order  of  dismissal  was  general 
In  its  terms,  assigning  no  reason  therefor. 
This  action  was  tried  about  four  years  after 
the  first  ejectment  suit,  and  the  attorneys 
for  the  parties  differ  as  to  the  reasons  as- 
signed by  the  court  for  Its  decision.  Accord- 
ing to  the  recollection  of  the  attorney  for  the 
plaintiffs  on  the  first  trial  the  court  ruled 
that  the  owners  of  the  buildings  were  not 
made  parties  to  the  tax  foreclosm-e,  that  the 
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title  to  the  buUdlngs  did  not  paas  by  the  tax 
deed,  and  that  the  defendants  were  entitled 
to  notice  to  quit  before  an  action  could  be 
uiaintaiued  ngniuBt  them.  What  kind;  of  a, 
notice  the  attorney  does  not  state,  and  per- 
hai>s  the  court  itself  did  not  Indicate.  Ac- 
cording to  the  recollection  of  the  attorney 
for  the  defendants,  on  the  other  baud,  the 
action  wu.o  diHiuiiiaed  because  no  demand  for 
restitution  was  made  before  suit.  Counsel 
differ,  therefore,  only  as  to  the  form  of  the 
demand  or  notice  which  the  court  deemed 
necessary.  The  appellant's  counsel  now  con- 
tend that  the  demand  referred  to  by  the  court 
was  a  written  notice  required  in  actions  be- 
tween landlord  and  tenant,  whereas  counsel 
for  resiiondeuts  contend  that  it  was  a  simple 
demand  for  possession.  We  do  not  consider 
tids  difference  of  opinion  between  the  at- 
torneys material,  as  neither  view  would  sus- 
tain the  apiJellants'  contention.  As  we  have 
stated,  there  was  not  even  a  suggestion  In 
the  record  that  the  relation  of  landlord  and 
tenant  existed  between  the  appellants  and 
repjiondents.  and  the  only  reasonable  view 
we  can,  take  of  the  court's  conclusion  Is  that 
it  was  of  opinion  that  inasmuch  as  the  origi- 
nal poNsession  of  respondents  was  lawful  a 
rlemand  for  restitution  must  precede  a  suit 
against  them.  But,  whatever  the  view  of  the 
oonrt  may  have  been,  its  conclusion  that  tlie 
respondents  were  entitled  to  a  notice  or  de- 
maud  of  some  kind  before  suit  fell  far  short 
of  an  adjudication  that  the  relation  of  land- 
lord and  tenant  existed  between  the  parties. 
Xor  would  the  offer  to  pay  rent  establish  the 
relationship.  The  offer  was  never  acK-epted, 
and.  as  stated  above,  we  do  not'thlnk  It  couid 
properly  be  construed  as  anything  more  than 
an  offer  to  pay  the  api^ellants,  should  the 
court  adjudge  them  entitled  thereto.  The 
respondents,  on  the  other  band,  contend  that 
whatever  may  have  been  the  view  of  the  court 
on  the  trial  of  the  first  ejectment  suit,  or 
th(>  reasons  given  for  the  Judgment  of  dis- 
missal, the  second  Judgment  establishes  the 
fact  for  all  time  that  the  former  Judgment 
was  final  and  conclusive  as  between  the  par- 
ti**. The  appellants  contend  that  the  sec- 
ond Judgment  decided  that  the  first  Judgment 
was  final  to  the  extent  that  no  action  would 
lie  until  after  notice  was  given,  but  nothing 
more.  Inasmuch  as  the  title  to  the  property 
Is  not  involved  and  cannot  be  tried  in  this 
action,  we  will  not  determine  the  force  or 
effect  of  either  of  these  Judgments  further 
than  to  hold  that  they  did  not  establish  the 
relation  of  landlord  and  tenant  between  the 
parties  now  before  the  court. 

The  appellants  have  made  three  unsuccess- 
ful attempts  to  establish  their  right  to  the 
proi)erty  in  controversy,  and  each  time  have 
failed  of  a  hearing  on  the  merits.  For  this 
reason  we  have  endeavored  to  find  some  way 
to  afford  them  relief  consistent  with  the 
cstablislied  rules  of  law.  But  while  the  first 
Judgment    against   them    was    clearly    erro- 


neous, as  the  relation  of  landtord  and  tenant 
did  not  exist,  and  no  notice  or  demand  is 
necessary  in  such  cases  before  suit  ll^ewis- 
ton  Water  Tower  Co.  v.  Brown  (Wash.;  8."» 
Tac.  47],  and  while  the  second  Judgment  was 
erroneous,  if  it  determined  anything  beyond 
the  fact  tliat  the  first  Judgment  was  res  ad- 
Judicnta  until  notice  was  given  or  a  demand 
made,  yet  these  Judgments  are  not  before  us 
for  review,  and  we  are  constrained  to  hold 
that  the  Judgment  apitealed  from  is  free 
from  error,  and  the  same  is  afilrmed. 

MOUNT,  C.  .T.,  and  FULLERTOX,  ll.Vi)- 
LEY,  CliOW,  ROOT,  and  DUNBAU,  JJ., 
concur. 


IIASSK  V.  riERRIXG. 
(Supreme  Court  of  Colorado.    April  2,  1000.) 

1.  Appeal—Recoro— Failure  to  Snow  Er 

BOR. 

On  appeal  from  a  Judgment  of  the  county 
court  affirming  a  judgment  of  a  justice  of  the 
peace,  a  contention  tliat  the  plaintiff  was  per- 
mitted in  the  county  court  to  cliange  his  cause 
of  action  cannot  be  upheld,  where  the  record 
does  not  indicate  what  issue  was  tried  in  the 
justice  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |  2950.] 

2.  Justices  or  the  Peace  —  Appbal  —  Trial 
De  Xovo— Evidence. 

On  apppnl  to  the  county  court  from  a  jutlK- 
ment  of  a  justice  of  the  ix-ace.  the  trial  is  de 
novo,  and  any  competent  evidence  relating  to 
the  same  transaction  tried  in  tlie  justice  court 
is  admissible  in  the  county  court,  and  is  not 
objectionable  as  a  change  in  the  cause  of  ac- 
tion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  §  660.] 

3.  APPEAt— OB.IECTI0KS  ANU  EXCEPTIORS  BE- 
LOW— GiviMO  OP  Instructions. 

Where  the  instructions  arc  in  v/riting,  sep- 
arately paragraphed  and  numbered,  an  pxcpp- 
tion  to  the  giving  of  "each  and  every  instruc- 
tion" is  good  as  to  instructions  containing  but 
one  proixisition  of  law,  but  is  not  sufficient  to 
raise  tlie  question  of  error  in  an  instruction  con- 
taining several  legal  propositions,  some  of  which 
are  correct  and  some  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §  1022.] 

Appeal  from  County  Court,  Ei  Paso  Cbun- 
ty;    Robert  L,.  Hubbard,  Judge. 

Action  by  Warren  Herring  against  Her- 
man Hasse.  Judgment  for  plaintiff.  De- 
fendant appeals.     Affirmed. 

McKesson  &  Little,  for  appellant  Rob- 
ert L.  Hubbard,  for  appellee. 

MAXWELL,  J.  This  suit  was  commenced 
before  a  Justice  of  the  peace  by  appellee. 
Herring,  against  appellant,  Hasse,  whence 
it  was  taken  on  appeal  to  the  county  court, 
wliere  a  trial  before  the  court  and  a  Jury 
resulted  in  a  Judgment  against  appellant, 
from  which  this  api>eai. 

The  controvewy  grew  out  of  a  horse  trade. 
Plaintiff  below  contended,  that  he  made  an 
absolute  trade  with  the  defendant  whereby 
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a  bay  mare^  his  property,  was  exchanged 
with  defendant  for  a  gray  mare,  two  plga, 
and  services  rendered.  Defendant  contend- 
ed that  the  trade  or  exchange  was  not  abso- 
lute but  conditional  upon  the  bay  mare  being 
all  right  The  bay  mare  was  delivered  to 
defendant  and  shortly  thereafter  died.  It 
was  developed  by  the  testimony,  that  both 
parties  knew  the  animals  Involved  in  the 
trade  for  a  number  of  years.  PlalntlfTs  con- 
tention was  supported  by  the  testimony  of 
three  witnesses  who  were  present  at  the 
time  the  trade  was  made,  while  the  con- 
tention of  defendant  rested  upon  bis  testi- 
mony alone.  Appellant  insists  that  the  cause 
of  action  tried  In  the  county  court  was  dif- 
ferent from  the  cause  of  action  tried  in  the 
Justice  court,  and  that  the  county  court 
permitted  appellee  to  change  his  cause  of  ac- 
tion during  the  trial  In  that  court  There  Is 
no  evidence  in  the  record  to  indicate  what 
Issue  was  tried  In  the  justice  court  and 
hence  it  Is  impossible  to  determine  from  the 
record  whether  or  not  this  contention  of 
appellant  Is  well  founded,  for  which  rea- 
son we  must  hold  that  this  assignment  of 
error  is  unsupported  by  the  record. 

Appellant  further  Insists  that  the  county 
court  erred  In  refusing  to  permit  him  to  Intro- 
duce testimony  to  prove  that  the  cause  of 
action  tried  In  the  county  court  was  different 
from  that  tried  in  the  Justice  court.  The 
only  offer  made  by  appellant  in  this  behalf 
was  to  prove  by  the  plaintiff  that  upon  the 
trial  of  the  cause  In  the  Justice  court  no 
evidence  was  given  to  prove  the  value  of  the 
gvay  mare,  and  that  the  Issue  In  the  Justice 
court  was  wholly  and  solely  to  recover  the 
value  of  the  bay  mare.  The  trial  in  the 
county  court  upon  an  appeal  from  a  Justice 
court  Is  de  novo.  Any  competent  evidence 
relating  to  the  same  transaction  tried  in  the 
Justice  court  is  admissible  upon  the  trial  in 
the  county  court  and  the  admission  of 
such  evidence  by  the  county  court  Is  not  a 
change  of  the  cause  of  action.  There  was 
no  error  In  the  ruling  of  the  court  refusing 
to  permit  defendant  to  introduce  the  testi- 
mony offered  for  the  purpose  for  which  it 
was  offered,  as  stated  by  him  at  the  time 
of  its  offer.  It  is  further  contended  by  ap- 
pellant that  the  court  erred  in  Its  instruc- 
tions to  the  Jury. 

The  only  Instruction  which  is  called  to 
our  attention  In  the  assignment  of  errors 
is  Instruction  No.  2.  Following  all  the  In- 
structions given,  is  this  exception:  "To  the 
giving  of  each  and  every  of  said  instruc- 
tions said  defendant  by  counsel  then  and 
there  duly  excepted."  The  instructions  giv- 
en were  In  writing,  separately  paragraphed 
and  numbered.  The  above  exception  Is  good 
when  each  instruction  contains  but  one  le- 
gal proposition.  When  one  instruction  con- 
xains  two  or  more  Independent  and  distinct 
propositions  of  law,  one  of  which  is  right, 
and  another  or  the  others  wrong,  a  general 
e:cceptlon  directed  to  the  whole  Instruction 


will  not  entltie  a  party  to  be  heaM  as  t» 
that  portion  of  the  Instruction  which  b* 
deems  to  be  wrong.  Beals  v.  Cone,  27  Colo. 
473,  62  Pac  948,  83  Am.  St  Bep.  92; 
PueUo  ▼.  Timbers,  81  Colo.  215,  72  Pac. 
1059;  Big  Hatchet  Go.  v.  Oolvin,  19  Colo. 
App.  405,  75  Pac.  60S.  The  Instruction  com- 
plained of  states  several  distinct  proposiflons 
of  law,  some  of  which  are  manifestly  cor- 
rect The  exception  saved  was  wholly  in- 
sufflclent  to  direct  the  attention  of  the  trial 
court  to  the  error  of  law  complained  of. 
and  is  also  Insufficient  to  present  the  instruc- 
tion for  review  to  this  court. 

It  follows  tbat  tbe  Judfment  most  be  af- 
firmed. 

Affirmed. 

Tbe  CHIEF  JUSTICB  and  6UXTEB,  J.. 
concur. 


(X  Colo.  331) 

PHILBIN  T.   DBNVEB   CITY   TBA51WA1 

CO. 
(Snpreme  Court  of  Colorado.     April  2,  1906.) 

1.  Stbbex   Railboads  —  OPEaA.Tioii  —  Coixi- 

SION  WTTR  VKHICLE. 

A  driver  on  a  street  had  a  right  to  cross 
street  railway  tracks  between  the  intersecting 
streets,  while  a  car  was  approaching  up  a 
steep  grade  at  a  distance  of  150  feet 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  |  210.] 

2.  SaMK— CORTBXBUTOBT  NXOUOKHCB— PLBAJK 
IMO. 

A  complaint  alleging  that  a  driver,  while 
attempting  to  cross  a  street  railway  track  150- 
feet  ahead  of  a  car  approaching  np  a  steep 
grade,  was  detained  because  the  tracka  were 
raised  6  inches  above  tbe  surface  of  the  street 
bat  that  the  plaintiff  did  not  know  and  had  no 
reason  to  believe  that  the  horse  drawing  tbe- 
wagon  wonid  be  unable  to  safely  make  tbe  eroaa- 
Ing,  or  that  tbe  wagon  would  be  detained,  nega- 
tived any  Imputation  of  negligenos  of  the  driver, 
on  account  of  tbe  raised  trao. 

3.  Saxk— Nkouobncs  ot  Raiiaoad  Oomtaht. 

A  complaint  alleging  that  while  a  driver 
was  detained  in  attempting  to  cross  street 
railway  tracks  because  the  tracks  were  raised 
6  inches  above  the  level  of  the  street  a  street 
car  was  approaching  np  a  steep  grade  at  a 
distance  of  150  feet,  and,  had  tbe  motoiman 
exeroised  reasonable  care,  he  could  have  seen 
tbe  wagon  and  have  stopped  the  car  before 
tbe  collision  occurred,  but  failed  to  do  so,  shows 
actionable  negligence  on  tbe  part  of  tlM  street 
railway  company,  as  tbe  direct  and  proximate- 
cause  of  injuries  to  the  driver. 

4.  Same— Last  Real  Chance. 

Where  a  driver  attempting  to  cross  the- 
street  railway  tracks,  having  his  bsck  toward 
an  approaching  car,  was  unaware  of  the  in>- 
mlnency  of  danger  of  a  colllaion,  tbe  doctrine  of 
"last  real  chance"  cannot  be  Invoked  by  the 
street  railroad  company. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  |  219.] 

Error   to   Arapahoe   County  Court;   Ben 
B.  Lindsey,  Judge. 

Action  by  Michael  J.  Philbin  against  the 
Denver  City  Tramway  Company.  From  a 
Judgment  In  favor  of  defendant;  plaintiff' 
brings  error.    Reversed. 
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Carlon,  Skelton  &  Morrow,  (or  plaintiff 
In  error.  Charles  J.  Hugbes,  Jr.,  and  Al- 
bert Smith,  for  defendant  in  error. 

MAXWELL,  J.  Action  for  damages  (or 
personal  injurlen.  A  general  demurrer  to  a 
second  amended  complaint  having  been 
sustained,  plaintiff  electing  to  stand  thereon, 
a  Judgment  dismissing  the  action  was  en- 
tered, to  reverse  which  a  writ  of  error  was 
sued  out  of  the  Court  of  Appeals.  The  only 
proposition  which  will  be  considered  Is: 
Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action? 

The  material  allegations  of  the  complaint 
are  that  the  defendant  Is  a  corporation  oper- 
ating a  street  railway  system  in  the  city  of 
Denver;  that  plaintiff,  as  a  guest,  in  a  wag- 
on drawn  by  a  single  horse,  was  riding  north 
along  Broadway,  a  public  street  In  the  city  of 
Denver,  which  street  was  travereed  by  a 
line  of  street  railway  operated  by  defendant; 
that  due  to  a  change  of  the  grade  of  the 
street  the  tracks  of  the  railway  were  raised 
about  6  inches  above  the  surface  of  the 
street;  that  the  driver  attempted  to  drive  his 
horse  and  wagon  across  the  street  at  a  point 
between  Eighth  and  Ninth  avenues,  two  in- 
tersecting streets,  where  the  tracks  were  so 
raised;  that  plaintiff  did  not  know  and  had 
no  reason  to  believe  that  the  horse  drawing 
the  wagon  would  be  unable  to  safely  make 
the  crossing,  or  that  the  wagon  would  be  de- 
tained on  the  tracks;  that  in  attempting  to 
make  the  crossing  the  wheels  of  the  wagon 
so  slipped  along  the  rails  that  the  horse  was 
unable  to  draw  the  wagon  across  the  track, 
and  the  same  was  detained  thereon;  that  at 
the  time  the  wheels  crossed  the  outside  rails, 
one  of  defendant's  cars  was  approaching 
from  the  south  np  a  steep  grade,  at  a  dis- 
tance of  atK>ut  150  feet;  that  bad  the  motor- 
man  on  said  car  exercised  reasonable  or 
ordinary  care  and  precaution  he  could  have 
seen  the  wagon  on  the  track,  and  could  have 
stopped  the  car  before  the  collision  occurred, 
but  the  motorman  negligently  failed  to  do  so 
and  negligently  permitted  the  car  to  run  in- 
to the  wagon;  that  plaintiff's  back  was 
toward  the  approaching  car,  and  he  did  not 
see  the  same;  that  he  did  not  hear  the  gong 
or  any  warning  of  the  approach  of  the  car, 
and  was  wholly  unaware  of  the  close  ap- 
proach of  the  car;  that  the  motorman  and 
agents  of  defendant  having  control  of  the  car 
carelessly  and  negligently  failed  to  sound  a 
gong  or  give  any  warning  of  the  approach  of 
the  car,  and  carelessly  and  negligently  ran 
said  car  into  the  wagon,  upsetting  the  same 
and  causing  Injuries  to  the  plaintiff,  hence 
this  suit. 

It  is  contended  that  the  allegations  of  the 
complaint,  which  are  admitted  to  he  true  by 
the  demurrer,  disclose  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  to 
prevent  a  recovery.  "Contributory  negli- 
gence, in  its  legal  signiflcntion,  is  such  an 
act  or  omission  on  the  part  of  a  plaintiff, 


amounting  to  a  want  of  ordinary  care,  as, 
concurring  or  co-operating  with  the  negligent 
act  of  the  defendant,  is  a  proximate  cause  or 
occasion  of  the  injury  complained  of." 
Beach  on  Con.  Neg.  {  7.  "Contributory  negli- 
gence Is  a  want  of  ordinary  care  upon  the 
part  of  a  person  injured  by  the  actionable 
negligence  of  another,  combining  and  concur- 
ring with  that  negligence,  and  contributing 
to  the  injury  as  a  proximate  cause  thereof, 
without  which  the  injury  would  not  have  oc- 
curred." 7  A.  &  E.  Ency.  Law  (2d  Ed.) 
371.  What  act  or  omission  of  plaintiff, 
amounting  to  want  of  ordinary  care  upon  Ills 
part,  Is  disclosed  by  the  allegations  of  the 
complaint,  sufficient,  as  matter  of  law,  to  pro- 
nounce him  guilty  of  contributory  negligence 
within  the  above  definitions?  An  answer  to 
this  question  is  dependent,  to  some  extent, 
upon  a  statement  and  consideration  of  some 
of  the  mutual  rights  and  duties  of  the  travel- 
er in  a  vehicle  along  a  public  street,  upon 
which  Is  operated  a  street  railway,  and  the 
operator  of  the  street  railway  system.  The 
rights  of  persona  using  vehicles  and  horses 
on  the  streets  of  a  city  and  street  railway 
companies  operating  cars  on  the  same  streets 
are  mutual,  and  such  persons  and  companies 
are  required  to  use  ordinary  careand  diligence 
to  avoid  collisions  with  each  other.  It  is  not 
negligence  for  a  person  to  drive  across  street 
railway  tracks  whenever  and  wherever  he 
may  have  occasion  to  do  so,  and  this  right  of 
crossing  the  tracks  Is  not  confined  to  street 
crossings.  The  question  of  negligence  in 
such  cases  depends  upon  the  proximity  or  re- 
moteness of  the  car,  Its  speed,  and  other  cir- 
cumstances. It  Is  the  duty  of  a  traveler  to 
look  out  for  himself,  and  to  exercise  such 
ordinary  care  as  would  be  exercised  by  a 
reasonably  prudent  person  under  attendant 
circumstances.  The  duty  Imposed  upon  per- 
sons crossing  stream  railway  tracks  to  stop, 
look,  and  listen  Is  not  rigidly  applied  to  per- 
sons traveling  a  street  used  by  a  street  rail- 
way. 

The  failure  of  a  person  to  look  for  ap- 
proaching cars  before  crossing  street  railway 
tracks  does  not  place  bim  In  any  worse  posi- 
tion than  if  he  had  looked  and  seen  the  car, 
and  therefore,  if,  at  the  time  when  he  started 
to  drive  across  the  track,  the  car  was  at  such 
a  distance  that  an  attempt  to  cross  after  hav- 
ing seen  it  would  not  have  been  contributory 
negligence,  his  failure  to  look  for  the  car  will 
not  preclude  his  recovery.  A  person  Is  not 
guilty  of  contributory  negligence  merely  be- 
cause he  attempts  to  cross  a  street  railway 
when  a  car  is  approaching;  if  that  were  so, 
he  could  never  attempt  to  cross  such  a  track, 
in  the  crowded  part  of  the  city,  where  there 
Is  practically  always  an  approaching  car.  In 
such  case,  negligence  depends  upon  the  prox- 
imity or  remoteness  of  the  car,  its  speed,  and 
all  other  circumstances  surrounding  the  oc- 
currence. It  Is  not  negligence  per  se  for  one 
to  cross  a  street  railway  track  In  front  of 
an  aiHiroachlng  car  which  he  has  seen,  and 
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which  Is  not  dangerously  near.  The  driver 
or  occupant  of  a  venicle  passing  along  a  street 
railway  la  not,  as  matter  of  law,  required 
to  keep  a  constant  watch  to  the  rear  to  dis- 
cover approaching  cars.  The  street  <-ar  has. 
and  from  the  neces-^lties  of  the  case  must 
have,  a  right  of  way  on  that  portion  of  the 
street  uiwn  which  it  alone  can  travel,  para- 
mount to  that  of  ordinary  vehicles,  hut  this 
superior  or  preferential  right  of  way  does  not 
prevent  others  from  driving  across  or  along 
Its  tracks  at  any  place  or  at  any  time  when 
by  80  doing  they  will  not  interfere  w^ith  the 
progress  of  cars.  It  Is  the  duty  of  the 
motorman  to  exercise  ordinary  care  and  dili- 
gence to  ascertain  whether  the  track  ahead 
Is  clear  and  to  avoid  striking  persons  or  ob- 
jects upon  the  track  when,  by  the  exercise  of 
ordinary  care  and  diligence,  it  Is  reasonably 
possible  to  do  so,  and  he  Is  bound  to  notice 
the  presence  of  other  vehicles  and  jMHlestrians 
ahead  of  his  car,  and  should  be  watchful  for 
that  purpose,  and,  if  he  has  reason  to  appre- 
hend danger,  he  should  regulate  the  si>ecd 
of  his  car,  so  that  it  might  be  quickly  stopped, 
should  occasion  require  it. 

If  a  person  or  vehicle  is  unavoidably  de- 
tained upon  the  track,  while  attempting  to 
cross  the  same,  by  a  fall,  slippery  rails,  or 
other  casualty,  although  negligent  in  attempt- 
ing to  cross,  those  in  charge  of  the  car  must 
endeavor  to  stop  It  In  time  to  prevent  injury, 
and  If  they  fall  through  lack  of  ordinary  care 
iind  diligence  to  use  such  means  as  the  exi- 
gencies of  the  case  require  to  stop  the  car 
in  time  to  prevent  Injury,  the  railway  com- 
pany will  be  liable,  notwithstanding  the  prior 
negligence  of  the  injured  party.  If  the  mo- 
torman saw,  or,  by  the  e.xercise  of  ordinary 
care  and  diligence,  should  have  seen,  a  per- 
son or  vehicle  ahead  of  his  car,  and  through 
the  careless  or  negligent  failure  to  apply 
such  means  as  the  exigencies  of  the  case  re- 
quire to  stop  the  car,  a  collision  o<-curs,  the 
company  will  be  liable  for  the  damages  occa- 
sioned thereby.  Davidson  v.  Tramwaj-  Co., 
4  Cola  App.  28.%  So  Vac.  920;  Beach  on  Cou. 
Xeg.  288»i;  Booth,  Street  Hallway  Law,  §{ 
;«J5,  3l'«,  315-317;  Lawler  v.  Hartford  Ry. 
Co.,  72  Conn.  74,  43  Atl.  Sl.'i ;  Adolph  v.  Cen- 
tral I'ark  Uy.  Co.,  7(i  X.  Y.  530;  Clark  v, 
Bennett,  123  Cal.  275,  .">  I'ac.  908;  27  A. 
&  B.  Bncy.  of  Law,  <>8.  70,  74,  75,  77.  In  T>. 
&  B.  G.  By.  Co.  V.  Bnffehr,  30  Colo.  27,  G9 1'ae. 
582,  the  rule  Is  announced  that  If  the  defend- 
ant falls  to  see  what  he  was  bound  to  look 
for  and  ought  to  have  seen,  he  is  guilty  of 
negligence.  We  believe  this  rule  applies  with 
Iietnillar  force  to  those  In  charge  of  street 
railway  cars  pro|)elled  by  electricity  along 
the  streets  of  a  city.  In  Davidson  v.  Tram- 
way Co.,  supra,  it  Is  said :  "It  Is  pretty  uni- 
versally adjudged  that  before  one  can  cross 
a  steam  railway,  he  is  bound  to  stop,  look, 
and  listen  to  discover  the  approach  of  a  train 
before  he  shall  be  permitted  to  cross  the 
track  and  escape  the  reH>oiigibility  of  his  own 


negligence  if  he  falls  In  any  of  these  partic- 
ulars. While  in  a  sense,  and  a  very  limited 
one  at  tlint,  this  rule  has  been  applied  to  the 
acts  of  the  pedestrian  or  the  driver  of  a 
vehicle  in  crossing  the  transportation  com- 
pany's line,  the  difference  between  the  steam 
railway  and  the  electric  or  cable  line  must 
l)e  borne  In  mind.  The  absence  of  the  exclu- 
sive right  to  the  occupancy  of  the  street  com- 
IK>ls  the  distinction.  The  grant  of  a  franchise 
to  the  company  in  no  manner  takes  away 
from  the  other  users  of  the  highway  their 
right  to  Its  entire  occupation,  save  that  their 
right  to  enjoy  is  limited  by  the  contractual 
right  of  the  transiMrtatlou  company,  and  its 
preferential  privilege  In  the  use  of  that  part 
of  the  road  occupied  by  the  tracks.  If  the 
I>edostrlan  or  the  driver  of  a  vehicle  were 
compelled  to  stop,  look,  and  listen  before  he 
crossed  the  tracks,  it  would  be  an  unnecessary 
and  unusual  burden  and  restriction  upon  bis 
common-law  right  to  use  the  King's  highway 
which  still  remains  with  him.  Notwithstand- 
ing this  exception,  neither  the  pedestrian  nor 
the  driver  of  a  vehicle  may  undertake  to  cross 
a  track  heedlessly  and  recklessly,  and  without 
the  exercise  of  the  greater  care  which  he 
Is  bound  to  use  In  crossing  the  tracks  of  a 
company  using  powerful,  rapid,  and  danger- 
ous  modes   of  locomotion." 

We  have  carefully  examined  the  multitude 
of  authorities  cited  by  counsel  for  l>oth  par- 
ties In  the  numerous  briefs  filed  in  this  case. 
many  of  which,  on  account  of  dissimilarity  of 
facts,  are  palpably  inapplicable.  Many  arc 
cited  on  questions  not  properly  before  the 
court  upon  this  ret-ord.  .\  review  of  the  au- 
thorities cite<l,  and  a  discussion  of  the  same, 
would  be  unavailing  for  the  accomplishment 
of  any  good  purpose.  We  think  that  the  prln- 
cl|>le8  above  announced  are  not  In  eonllii-t 
with  any  authorities  cited.  ex(vpt  upon  points 
where  the  courts  are  at  variance  with  eadi 
other,  and  the  principles  we  have  announced 
are  supported  In  our  Judgment  by  the  greater 
weight  of  authority. 

Reading  the  complaint  in  the  light  of  the 
above  principles,  we  conclude  that  plaintiff 
had  a  right  to  cross  the  railway  tracks  where 
he  attempted  to  do  so,  ahead  of  the  car,  ap- 
proaching up  a  steep  grade  at  a  distance  of 
about  150  feet;  that  any  Imputation  of  negli- 
gence on  account  of  the  disturbed  condition 
of  the  tracks  with  reference  to  the  surface  of 
the  street  is  negatived  by  the  allegations  of 
the  complaint;  that  the  allegations  are  suf- 
ficient to  charge  defendant  with  actionable 
negligence,  as  the  direct  and  proximate  causes 
of  the  Injury  complained  of;  that,  under  the 
allegations  of  the  complaint,  the  doctrine  of 
"last  real  chance"  cannot  be  Invoked  by  the 
defendant,  as  the  complaint  obasges.  In  sub- 
stance, that  the  Immineucy  of  the  danger 
was  unknown  to  plaintiff,  his  back  being  to- 
ward the  approaching  car,  and  that  by  reason 
of  the  negligence  of  defendant  in  not  sound- 
ing an  alarm  or  iu  anywise  warning  the  near 
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approach  of  the  car  to  the  Tchlcle  In  which 
plaintiff  was  seated,  he  was  without  knowl- 
edge of  such  danger ;  that  the  court  erred  in 
Rustaining  the  demurrer,  for  which  reason 
the  judgiueut  must  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 
Reverseil. 

The  CHIEF  JUSTICE  and  GUNTER,  X, 
concur. 


MO.N'ARCn    MINING    &    DEVELOPMENT 

CO.  V.  DE  VOE. 

(Supreme  Court  of  Colorado.    April  2,  1906.) 

1.  Master  and  Servant— Injubies  to  Sebv> 

AST— .\SSIMPT10N   OF  RlSK. 

Where  n  miner  noticed  the  dangerous  con- 
dition of  a  shaft  ijeeause  of  its  not  being  lined 
with  timbers  for  about  20  feet,  and  called  the 
attention  of  the  superintendent  of  the  mine  to 
it  two  days  previous  to  an  accident  in  which 
the  miner  was  injured,  and  the  superintendent 
promised  to  have  It  timbered  right  away,  the 
miner  did  not  assume  the  risk  of  injury  from 
failure  to  timber  the  shaft. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S$  C38-640.] 

2.  S.\ME— CO.NTBlnUTOBY  NEGLIGENCE. 

Where  a  miner  noticed  that  the  unlined 
portion  of  a  shaft  in  which  he  was  working  had 
a  somewhat  shattered  and  broken  appearance, 
that  it  looked  dangerous,  aud  that  it  loolced  as 
if  rock  coidd  fall  from  the  walls  of  the  shaft 
but  not  as  if  it  would,  his  continuance  in  the 
work  two  days  after  receiving  a  promise  from 
the  superintendent  that  the  shaft  would  be 
lined  with  timber,  together  with  the  eight  or 
nine  more  e.Tperienoed  men  than  himself,  did 
not  constitute  contributory  negligence  as  a 
matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  i  080.] 

3.  Same— Cause  of  iNjaEY— Evidencb— Stw- 

FICIBSCr. 

In  an  action  for  injuries  to  a  miner,  evi- 
dence hrld  sufficient  to  justify  the  jury  in  find- 
ing that  the  injury  was  caused  by  the  falling 
of  a  rock  from  the  unlined  portion  of  tlie  wall 
of  the  shaft. 

Error  to  District  Court,  Teller  County; 
Louis  W.  Cunningham,  Judge. 

Action  by  William  De  Voe  against  the 
Monarch  Mining  &  Development  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Wm.  J.  Miles,  for  plaintiff  In  error.  Tem- 
ple &  Cnnnp,  for  defendant  in  error. 

M.VXWELL,  J.  Defendant  in  error,  31 
years  of  age,  having  had  about  foiu:  years' 
experience  as  a  miner,  was  employed  by 
plaintiff  in  error  as  a  traauucr  at  the  Cale- 
donia mine  In  the  Cripple  Creek  uilniug 
district.  The  mine  workings  In  which  he 
was  employed  consisted  of  a  shaft  220  feet 
deep,  from  the  bottom  of  which  a  drift  was 
driven.  The  shaft  was  timbered  with  square 
!«'ts  of  tiinliers.  The  first  100  feet  were 
tightly  lined.  The  se<'ond  100  feet  were  lined 
so  as  to  partially  cover  the  sides.    The  last 


20  feet  were  wholly  unlined.  It  was  defend- 
ant in  error's  duty  to  take  the  empty  buckets 
from  the  hoisting  cable  In  the  shaft,  place 
them  on  a  truck,  run  them  to  the  breast  of  the 
drift,  load  them,  tram  the  loaded  buckets  to 
the  shaft,  and  attach  them  to  the  cable.  In 
takiug  an  empty  bucket  from  the  cable  it 
was  necessary  for  him  to  take  hold  of  it  by 
the  rim  to  settle  it  squarely  on  the  truck. 
AVhile  in  the  performance  of  this  duty,  his 
right  hand  resting  on  the  rim  of  the  bucket, 
a  falling  rock  struck  his  hand,  injuring  three 
fingers  so  as  to  necessitate  amputation  of 
the  two  middle  fingers.  This  suit  is  to  re- 
cover damages  for  the  Injury  occasioned 
thereby.  At  the  close  of  plaintiff's  testimony 
defendant,  plaintiff  in  error  here,  moved  a 
directed  verdict,  which  was  denied.  The 
errors  assigned  and  discussed  are  based  upon 
this  ruling. 

The  negligence  charged  was  the  failure  to 
properly  timber  the  shaft.  The  defense  was 
contributory  negligence  and  assumed  risk. 
The  doctrine  of  assumed  risk  by  an  employ^ 
is  settled  in  this  jurisdiction.  As  applicable 
to  the  facts  in  this  case  it  Is  thus  stated  in 
Denver  Tramway  Co.  v.  Neebit,  22  Colo.  408, 
411,  45  Pac.  406,  406:  "An  employ^  assumes 
all  the  risks  naturally  and  reasonably  inci- 
dent to  the  service  in  which  he  engages,  and 
those  arising  from  defects  or  imperfections 
in  the  thing  about  which  he  is  employed  that 
are  open  and  obvious,  or  that  would  have 
been  known  to  him  had  he  exercised  ordin- 
ary diligence.  By  voluntarily  continuing  In 
the  service  with  knowledge,  or  means  of 
knowledge  equal  to  his  employer's,  of  any  de- 
fect In  the  appliances  or  the  machinery  used. 
and  irHhniit  ohjrcUon,  or  prnmixe  on  th^e  part 
of  f/ic  employer  to  remedy  the  defect,  the  em- 
ployC  assumes  nil  the  consequences  that  re- 
sult from  such  defect,  and  waives  the  right 
to  recover  for  Injuries  caused  thereby."  See, 
also.  Wells  v.  Coe.  0  Colo.  1.50.  11  Pac.  50; 
Iowa  G.  M.  Co.  V.  Diefenthaler,  32  Colo.  301. 
70  Pac.  nsi :  Harvey  v.  Mountain  Pride  G.  M. 
Co.,  18  Colo.  App.  2.34.  70  Pac.  1001;  Dick- 
son V.  Newhouse  (Colo.),  82  Pac.  .">37.  All  the 
authorities  recognize  an  exception  to  the 
above  rule,  which  excortlon  is  recognized  by 
this  court  In  the  ltalicizp<l  portion  of  the  fore- 
going quotation.  Sec.  also,  Colo.  Cent.  R.  R.  Co. 
v.  Ogdon.  3  Colo.  400:  B.  &  C.  R.  R.  Co.  v. 
r.lche,  17  Colo.  2S0.  20  Pac.  17.">;  C.  F.  &  1. 
Co.  V.  Cnnniiins,  8  Colo.  App.  541.  40  Pac.  875. 
Hough  V.  Railway  Co.,  100  U.  S.  224.  25  L. 
Ed.  012,  a  leading  case,  was  an  action  by  the 
representatives  of  a  locomotive  engineer 
against  the  railroad  company.  The  negli- 
gence comiilained  of,  and  to  which  was  at- 
tributed the  death  of  the  engineer,  was  the 
defective  condition  of  the  pilot  of  the  engine, 
of  which  the  engineer  had  given  notice  to 
the  proper  officers  of  the  company,  and  they 
promised  tliat  it  should  be  remedied.  .Justice 
Harlan,  in  the  course  of  the  opinion,  quoted 
with  approval  Shearman  &  Redfield  on  Neg- 
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Ilgoice,  8  96:  "But  there  can  be  no  doubt 
that,  where  a  master  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover 
for  an  Injury  caused  thereby,  within  such 
a  period  of  time  after  the  promise  as  It 
would  be  reasonable  to  allow  for  Its  perfor- 
mance, and,  as  we  think,  for  an  injury  suf- 
fered within  any  period  which  would  not 
preclude  all  reasonable  expectation  that  the 
promise  might  be  kept"— citing  cases,  and  also 
the  following  from  Cooley  on  Torts,  550:  "If 
the  servant,  having  a  right  to  abandon  the 
service  because  It  Is  dangerous,  refrains  from 
doing  so  in  consequence  of  assurances  that 
the  danger  shall  be  removed,  the  duty  to  re- 
move rlie  danger  Is  manifest  and  Imperative, 
and  the  master  Is  not  In  the  exercise  of  ordi- 
nary care  unless  or  until  be  makes  bis  assur- 
ances good.  Moreover,  the  assurances  remove 
all  ground  for  the  argument  that  the  servant 
by  continuing  the  employment  engages  to 
assume  the  risks."  In  Indianapolis,  etc.,  Ry. 
Co.  V.  Watson,  114  Ind.  20.  27,  14  N.  B.  721, 
725.  5  Am.  St.  Rep.  578.  citetl  by  plaintiff  in 
error,  Jiidge  Elliott  states  the  rule  and  the 
exception  as  follows :  "The  rule  which  we 
regard  as  sound  in  principle,  and  supported 
by  authority,  may  be  thus  expressed:  The 
employ^  who  continues  In  the  service  of  his 
employer,  after  notice  of  a  defect  augmenting 
the  danger  of  the  service,  assumes  the  risk 
as  Increased  by  the  defect,  unless  the  master, 
expressly  or  Impliedly,  promises  to  remedy 
the  defect."  And  again  at  page  32  of  114 
Ind..  page  727  of  14  X.  E. :  "Where  there  Is 
a  promise  to  repair  which  Induces  the  em- 
ploy<i  to  continue  In  the  service,  then,  doubt- 
less, be  may,  for  a  reasonable  length  of  time, 
rely  on  the  promise  and  continue  In  the  ser- 
vice, unless  the  danger  of  continuance,  with- 
out a  removal  of  the  cause  of  it.  is  so  great 
that  a  reasonably  prudent  man  would  not  as- 
sume It."  See.  also.  Conroy  v.  Vulcan  Iron 
Works  Co..  (52  Mo.  3.">;  Mfg.  Co.  v.  Morrlsey. 
40  Ohio  St.  148,  48  Am.  Rep.  0(!»:  Mo.  Fur- 
nace Co.  V.  Abend,  107  III.  44.  47  Am.  Rep. 
42ri.  and  Colorado  cases  above  cited.  Here 
the  plaintiff  testified :  That  a  few  days  pre- 
ceding the  accident  be  noticed  that  the  un- 
linetl  portion  of  the  shaft,  about  15  feet  from 
the  iKjttom.  had  a  somewhat  shattered  and 
broken  appearance.  That  It  looked  don- 
gerons.  That  two  days  before  the  accident 
lie  told  the  defendant's  superintendent  that 
the  shaft  was  not  safe,  and  said :  "Don't 
yon  think  It  ought  to  be  lined  clear  down?" 
The  superintendent  replied:  "Yes,  and  1 
am  going  to  do  it  at  once.  1  am  going  to  do 
it  right  away."  That  he  continue<l  to  work 
in  the  shaft,  relying  upon  this  promise. 
That  at  the  time  the  Injury  was  received  he 
had  not  abandoned  the  expectation  that  the 
promise  would  be  kept.  We  think  this  prom- 
ise of  the  employer  brought  the  plaintiff 
within  the  exception  to  the  rule  alwve  stated. 
It  is  contended  by  plaintiff  in  error  that 
plaintiff's  testimony  disclosed  that  the  dan- 
ger was  so  great,  continuous,  and  Imminent 


that  pIalntiff*E  continuance  in  the  employ- 
ment with  knowledge  of  such  danger,  was 
per  se,  such  contributory  negligence,  as 
would  prevent  a  recovery,  and  that  where 
such  Imminent  danger  exists,  there  is  no 
such  thing  as  a  reasonable  time  to  repair, 
other  than  presently  and  l>efore  tlie  work 
proceeds  further.  The  plaintiff  testified,  in 
substance,  upon  this  point,  that  the  shaft 
looked  as  though  It  was  dangerous;  "it  had 
a  somewhat  shattered  appearance;"  be  "did 
not  consider  It  real  safe;"  that  he  had  work- 
ed there  13  shifts  preceding  the  accident,  and 
no  rock  had  fallen ;  that  8  or  9  more  exi)eri- 
enced  men  than  himself  were  using  the  shaft : 
that  he  did  not  expect  it  to  fall  until  the 
superintendent  would  have  time  to  timber  It ; 
that  It  did  not  look  as  though  tbe  whole 
shaft  would  cave  in;  that,  while  it  looked 
as  though  rock  could  fall  at  any  time,  it  did 
not  look  as  though  it  would  fall.  Tbe  mo- 
tion for  a  directed  verdict  admits  tlie  truth 
of  plaintiff's  evidence,  and  every  legitimate 
inference  which  might  be  drawn  from  It 
It  is  only  when  the  facts  are  undisputed,  as 
they  are  in  this  case,  and  are  snch  that  rea- 
sonable, intelligent  men  can  fairly  draw  but 
one  conclusion  therefrom,  that  the  question 
of  negligence  or  contributory  negligence  is 
ever  considered  one  of  law  for  the  court 
Tliere  have  been  rei)eated  decisions  by  the 
courts  of  this  state,  as  to  when.  In  cases  of 
this  character,  a  court  is  warrante<l  In  grant- 
ing a  nonsuit,  or  directing  a  verdict  at  the 
close  of  plalntiiTs  case. 

The  rule  here  established  Is,  In  substance, 
that  the  court  must  not  Invade  the  province 
of  the  Jury,  except  In  the  clearest  of  cases, 
and  will  not  grant  a  nonsuit,  or  direct  a  ver- 
dict unless  the  evidence,  In  the  most  favor- 
able light  In  which  It  may  be  considered  In 
behalf  of  plaintiff,  shows  that  plaintiff  was 
guilty  of  contributory  negligence.  Noffatt 
V.  Tenney,  17  Colo.  191,  30  Pac.  348;  Rail- 
road Co.  V.  Martin.  7  Colo.  590,  4  Pac.  1118: 
I»rd  V.  Pueblo  S.  &  R.  Co.,  12  Colo.  39JI.  21 
Pac.  148:  Empson  Packing  Co.  v.  Vaughn. 
27  Colo.  fifi.  ^0  Pac.  740 ;  I).  &  R.  G.  R.  R.  Ca 
V.  Spencer,  27  Colo.  313.  61  Pac.  600,  51  L. 
R.  A.  121 ;  Denver  v.  Soloroan.  2  Colo.  App. 
."»40.  31  Pac.  ."K)7;  Allen  v.  Florence  &  C.  C. 
Ry.  Co..  15  Cok).  App.  21.%  61  Pac.  401;  in 
Denver  v.  Soloman,  supra.  It  Is  said:  "In 
order  to  justify  the  court  In  withdrawing 
the  case  from  the  Jury,  the  facts  of  the  case 
should  not  only  be  undisputed,  but  the  con- 
clusion to  be  drawn  from  tliose  facts  in- 
disputable." In  D.  &  R.  G.  R.  R.  Co.  v. 
Spencer,  supra,  this  court  said:  "When 
the  question  of  negligence  is  dependent  ui)on 
inferences  to  be  drawn  from  acts  and  cir- 
cumstances of  that  character  that  different 
Intelligent  minds  may  honestly  reach  differ- 
ent conclusions  on  the  question.  It  Is  for  the 
jury  to  determine,  under  appropriate  In- 
structions, whether  or  not  negligence  has  been 
established.  [Citing  cases.]  •  •  *  When, 
on  tbe  question  of  contributory  negligence. 
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the  facta  and  drcumBtaiices  are  snch  different 
mlnda  may  honestly  draw  different  conclu- 
Blons  therefrom,  on  this  snbject.  It  la  with* 
in  the  province  of  the  Jury  to  determine 
that  question.    [Citing  cases.]" 

The  only  negligence,  if  any,  imputable  to 
plaintiff,  was  bis  continuance  in  the  em- 
ployment with  knowledge  that  the  danger 
arising  from  the  defect  complained  of,  and 
which  the  master  had  promised  to  remedy, 
was  so  imminent,  constant,  and  great  that  no 
one  but  ii  reckless  pei-son,  utterly  regardless 
of  bis  i>ersonal  safety,  would  venture  upon  it. 
Thus  the  degree  or  character  of  the  danger, 
arising  from  the  defect,  became  a  question 
of  fact  to  be  determined  as  any  other  fact  In 
the  case.  Otherwise  stated,  the  immineucy 
of  the  danger,  due  to  the  defect.  Is  a  ques- 
tion of  fact  to  be  detennined  as  any  other 
fact  In  the  case,  u]M>n  the  testimony  adduced ; 
and  when  the  facts  or  circumstances  pre- 
•sented  by  the  testimony  and  the  inferences  to 
l>e  drawn  therefrom  are  such  that  honest, 
intelligent  men  may  draw  different  conclu- 
Kioiis  therefrom,  this  question  should  be  sub- 
mitted to  the  Jury.  Quoting  again  from 
Hough  V.  Railway  Co.,  supra:  "We  may 
add,  that  it  was  for  the  Jury  to  say  whether 
the  defect  in  the  cowcatcher  or  pilot  was 
such  that  none  but  a  reckless  engineer,  ut- 
terly careless  of  his  safety,  would  hare 
used  the  engine  without  it  being  removed. 
If,  under  all  the  circumstances,  and  in  view 
of  the  promises  to  remedy  the  defect,  the 
Miglneer  was  not  wanting  In  due  care  in  con- 
tinuing to  use  the  engine,  then  the  company 
win  not  be  excused  for  the  omission  to 
"wpply  proiter  machlner>',  upon  the  ground 
of  contributory  negligence.  That  tl»e  en- 
gineer knew  of  the  alleged  defwt  was  not, 
under  the  circumstances,  and  as  matter  of 
law,  absolutely  conclusive  of  want  of  due 
care  on  his  i)art.  •  •  •  In  such  a  case 
as  that  here  liresented,  the  burden  of  proof 
to  show  contributory  negligence  was  u|k>u 
the  defendant."'  "Running  through  all  the 
cases  examined  on  this  subject  Is  the  prin- 
ciple that  If  the  danger  from  continuing  in 
the  master's  service  Is  so  Imminent  that  no 
one  but  a  person  utterly  reckless  of  Us  per- 
sonal safety  would  venture  uiwn  It,  the 
master  Is  not  resiwnsibie.  Under  .such  cir- 
cumstances the  law  holds  It  to  be  negligence 
on  the  part  of  the  servant  that  will  bar 
any  recovery  in  case  of  accident.  It  Is.  how- 
ever, a  question  of  fact  to  lie  found  as  any 
other  fact  In  the  case,  whether  the  servant 
Is  guilty  of  ncgligeiice  by  continuing  to  use 
defective  machinery  for  a  reasonable  time 
for  the  fulflllment  of  the  promise  after  the 
master  has  promised  to  make  the  needed 
repairs."  3iIo.  Furnace  Co.  v.  Abend,  107 
111.  44-53.  47  Am.  Rep.  42.>. 

The  Inferences  to  be  drawn  from  the  facts 
that  no  rocks  had  previously  fallen,  and 
that  eight  or  nine  men.  more  experienced 
miners  than  plaintiff,  presumably  of  ordin- 
ai7  Intelligence  and  prudence,  with  facili- 


ties for  discovering  the  defect  In  the  shaft 
equal  to  those  possessed  by  the  plaintiff, 
used  the  shaft  without  complaint  and  with- 
oat  apprehending  danger  from  the  untimber- 
ed  portion  thereof,  speak  potently  in  plain- 
tiff's behalf,  upon  the  question  of  his  pru- 
dence or  recklessness.  We  cannot  sny  that 
the  plaintiff's  testimony,  and  the  inferences 
to  be  drawn  therefrom,  disclosed  that  the 
danger  from  the  defect  in  the  lining  of  the 
shaft  was  so  Imminent  that  none  but  a  reck- 
less person,  utterly  careless  of  his  safety, 
would  have  continued  in  the  employment, 
and  that  by  ao  continuing  In  the  service,  re- 
lying upon  the  promise  of  the  master,  the 
plaintiff  was  guilty  of  such  contributory 
negligence  as  would,  aa  a  matter  of  law, 
prevent  recovery.  No  authority  has  been 
cited,  and  we  have  found  none  to  the  effect, 
that  mere  knowledge  of  the  defect  itaelf, 
aa  matter  of  law,  is  conclusive  of  want  of 
due  care  upon  the  part  of  the  servant 
Having  arrived  at  the  conclusion  that  the 
undisputed  evidence  did  not  warrant  the 
coui-t  in  ruling  as  matter  of  law  that  the 
danger  arising  from  the  defect  was  ao  great, 
continuous,  and  imminent  as  to  preclude  a 
recovery  by  plaintiff,  It  follows,  under  all 
the  authorities,  that  the  master  would  have 
a  reasonable  time  after  couiploiut  within 
which  to  remedy  the  defect,  and  during  such 
time  the  plaintiff,  relying  upon  the  promise, 
did  not  assume  the  risk. 

The  plaintiff  testified  that  he  made  com- 
plaint of  the  defect  to  the  superinten- 
dent two  days  before  the  accident  oc- 
curred; that  he  continued  in  the  employ- 
ment with  the  expectation  that  the  prom- 
ise made  by  the  superintendent  to  rem- 
edy the  defect  would  be  complied  with. 
The  time  intervening  the  promise  and  the  ac- 
cident was  not  unreasonable,  and  it  suffi- 
ciently appears  that  the  promise  induced  the 
plaintiff  to  continue  in  the  employment.  It 
is  unnecessary  that  the  servant  notify  the 
master,  at  the  time  he  makes  complaint 
that  he  would  leave  the  employment  if  the 
defect  is  not  remedied.  Rothl)evger  v.  N.  W. 
Con.  Mill  Co.,  57  Minn.  4(U,  59  N.  W.  531. 
It  is  sufficient  if  It  appears  from  the  evidence 
that  the  promise  of  the  master  Induced  the 
servant  to  continue  in  the  employment 
Hough  V.  Railway  Co.,  supra.  Indianapolis, 
etc.,  Ry.  Co.  v.  Watson,  supra.  It  is  said 
that  there  was  an  entire  absence  of  proof 
as  to  the  cause  of  the  injury.  Plaintiff  testi- 
fied that  n  short  time  previous  to  receiving 
the  Injury  he  had  cleaned  up  the  loose  rock 
and  debris  on  the  floor  of  the  drift;  that 
while  his  right  hand  was  on  the  rim  of  the 
bucket  a  falling  rock  struck  it,  and  caused 
the  Injury;  that  he  did  not  see  the  rock; 
that  no  work  was  done  in  the  drift 
after  the  injurj-  was  received  until  the 
ne.vt  shift.  A  witness  called  by  plaintiff  tes- 
titled.  that  he  worked  at  the  mine  in  question 
when  plaintiff  was  hurt,  but  on  the  opposite 
shift;  that  he  went  to  work  on  the  first  shift 
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after  plaintiff  was  bart,  tbe  following  morn- 
ing, and  made  a  search  for  tbe  rock  which 
was  supposed  to  have  hurt  plaintiff's  hand, 
and  found  right  close  to  the  shaft  some  small 
rock,  gravel,  and  one  rock  about  two  or 
three  inches  thick  and  six  or  eight  inches 
long.  This  was  sufficient  proof  of  the  cause 
of  the  injury,  to  submit  tbe  question  to  the 
jury  under  proper  Instructions,  and  did  not 
Invite  tbe  Jury  to  Invade  the  realm  of 
conjecture,  as  contended  by  plaintiff  in  error. 
D.  &  R.  G.  Co.  v.  McComuB,  7  Colo.  App. 
121,  42  Pac.  670,  cited  In  support  of  this  prop- 
osition by  plaintiff  in  error,  owing  to  a  dis- 
similarity of   facts,   is   not  in   point. 

We  have  very  carefully  examined  the  very 
large  number  of  authorities  cited  by  counsel 
for  plaintiff  in  error.  Many  of  them  are 
clearly  distinguishable  from  the  case  under 
consideration.  A  review  of  the  authorities 
cited  would  unnecessarily  prolong  this  opin- 
ion and  accomplish  no  commensurate  benefit. 
The  court  did  not  err  in  refusing  to  direct 
a  verdict. 

The  Judgment  will  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 

On  Petition  for  Rehearing. 

MAXWELL,  J.  Plaintiff  in  error  con- 
tends that  the  opinion  contains  an  incom- 
plete and  imperfect  statement  of  its  conten- 
tion, and  that  tbe  conclusion  based  on  such 
imperfect  statement  is  unsound  and  ill-con- 
sidered and  cannot  be  supported  by  the  au- 
thority of  a  single  case.  The  statement  as 
contained  In  the  original  brief  is:  "The  cause 
of  the  injury  to  tbe  plaintiff  is  not  disclosed 
by  the  evidence.  Such  injury  is  not  shown  to 
have  been  caused  by  the  rock  which  'fell  out 
of  the  sides  of  the  shaft.' "  Now  the  state- 
ment is:  "Our  contentiou.  plainly  stated  as 
it  was,  is  (1)  that  the  allegation  that  tbe  rock 
which  injured  plaintiff,  'fell  out  of  the  sides 
of  the  shaft'  which  defendant  had  negligent- 
ly left  nntimbered  was  a  material  and  ulti- 
mate fact  upon  which  piaintiflTs  alleged 
cause  of  action  rested;  and  (2)  that  In  the 
al>sence  of  specific  evidence  showing  that  the 
object  which  injured  him  did  fall  out  of 
the  sides  of  the  shaft,  and  could  not  and 
did  not  come  from  any  other  place,  tbe  de- 
fendant in  error  has  failed  to  prove  his  case." 

In  the  original  brief  two  cases  were  cited 
from  the  courts  of  this  state.  I>.  &  R.  G. 
Co.  V.  McComas,  7  Colo.  App.  121,  42  Pac. 
076,  was  an  action  by  a  brakeman  to  recover 
damages  for  Injuries  sustained  by  reason  of 
an  accident  occasioned  by  the  engine  upon 
which  he  was  riding  running  Into  a  rock 
which  had  fallen  upon  the  track.  We  quote 
from  the  opinion,  supplying  some  portions  of 
It  omitted  from  plaiutiff  In  error's  brief, 
which  we  italicize.  "The  plaintiff  proved 
tbe  general  circumstances  of  the  accident, 


and  offered  testimony  tending  to  show  the  siz? 
of  the  rock,  its  presence  on  the  track,  and 
indicated  as  near  as  might  be  the  place  from 
which  the  rock  came.  He  showed  the 
widening  of  the  gauge  and  the  blasting. 
The  jury  was  then  left  to  infer  the  company 
iffl*  «eplt'i;<>n(  nn4  careles*  in  proviiling  a 
safe  way.  The  rock  was  three  to  four  feet 
In  dimensions  In  every  direction,  and  a  hole 
was  said  to  be  visible  on  the  bluff,  some 
twelve  or  fifteen  feet  from  tbe  roadlied.  about 
the  size  of  the  rock.  Nobody  saw  tbe  roc-k 
fall,  nor  was  there  any  satisfactory  evldeu<-c 
produced  to  establish  the  place  from  which 
It  came.  Nobody  took  the  trouble  to  go  up 
and  examine  the  hole,  or  make  any  meaauri'- 
ments  of  It,  or  any  examination  wlierefroni 
tliey  could  testify  concerning  the  prubaiile 
condition  and  situation  of  the  rock  prior  to 
the  time  it  fell  on  the  track.  •  •  •  Mani- 
festly If  the  hole  had  been  examined  and 
measured,  it  would  have  been  a  relatively 
ensy  matter  to  determine  with  reasonable 
certainty  whether  the  rock  came  from  that 
hole  or  from  further  up  tbe  mountain.  This 
was  a  very  Important  matter  In  Its  bearing 
on  the  question  of  the  negligence  of  the  com- 
pany. •  •  •  It  Is  thus  apparent  the  only 
thing  which  the  plaintiff  did  was  to  show- 
there  was  a  rock  on  tbe  track  and  a  hole  in 
tbe  bluff  from  which  It  might  have  come. 
All  these  things  might  easily  be  true,  ami 
yet  the  company  he  guilty  of  no  negligence  in 
providing  a  safe  way.  •  •  *  The  plain- 
tiff wholly  failed  to  exiablish  the  negligcnic 
which  fastened  a  liahility  on  the  company. 
•  •  *  This  statement  very  clearly  demon- 
sfrates  ioih  the  failure  of  the  plamtiff  to 
prove  the  company  was  negligent  and  the  suc- 
cessful effort  of  the  company  to  estahlish  the. 
use  of  the  requisite  care  in  the  management 
<Mi<I  maintenance  of  a  dangerous  portion  of 
their  road.  We  are  therefore  eompelled  to 
conclude  the  company  was  not  shown  to  he 
negligent." 

Thus  It  is  seen  that  the  question  under  con- 
sideration, and  ruled  in  that  case,  was  not 
tbe  failure  to  prove  the  cause  of  the  accident, 
but  the  failure  to  prove  the  negligence  of  de. 
fondant;  and  the  court  held  that  there  was 
not  only  no  proof  of  negligence,  but  the  at>- 
seuce  of  proof  of  facts  from  which  negligence 
might  be  interred.  In  Murray  v.  Railroad 
Co.,  11  Colo.  124,  17  Pac.  484,  plaintiff  with 
other  laborers  was  repairing  a  roadbed  lu  a 
narrow  cut.  A  car  loaded  with  stone  be- 
came in  some  way  detached  from  a  construc- 
tion train  of  tlie  defendant,  distant  about 
one-half  a  mile  from  tbe  cut  It  ran  do«-n 
the  track  through  the  cut,  coming  into  col- 
lision with  a  push  car,  Jumped  the  track,  and 
the  plaintiff  received  an  injury.  This  par- 
agraph in  tbe  statement  preceding  the  opin- 
ion is  omitted  from  the  statement  of  the 
case  In  plaintiff  in  error's  brief.  "Plaintiff 
was  injured  more  or  less  seriously  either  by 
Jumping  against  the  walls  of  the  cut.  or  by 
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certain  stoaea  thrown  from  the  car  in  pass- 
ing; It  does  not  clearly  appear  which."  The 
opinion  la :  "The  plaintiff  at  the  time  of  the 
Injury  complained  of,  was  an  employe  of  the 
defendant  company.  The  evidence  showed 
the  accident  and  the  injury  to  the  plain- 
tiff, but  left  the  cause  of  the  accident  en- 
tirely unexplained.  This  was  not  suf- 
ficient to  raise  a  presumption  of  neg- 
ligence upon  the  part  of  the  company.  In 
actions  of  this  character  the  presumption  is 
that  the  employer  has  discharged  his  doty  to 
the  employ*.  It  was  for  the  plantiff  to 
overcome  this  presumption  hv  thowiing  neg- 
ligence upon  the  part  of  the  company  (citing 
authorities).  This  the  plaintiff  failed  to  do. 
The  evidence  does  uot  fix  liability  tipon  any 
one.  The  cause  of  the  accident  is  \mcertnln. 
It  may  have  l)een  the  result  of  a  defect, 
either  latent  or  patent.  In  the  machinery  or 
appliances  used,  and  the  defendant  company 
may  or  may  not  have  had  notice  of  the  de- 
fect: It  may  have  resulted  from  the  neglect 
of  an  Incompetent  fellow  servant,  of  whose 
Incompetency  the  company  had  full  know- 
ledge or  no  knowledge  whatever;  or  it  may 
have  resulted  from  some  other  cause  possible 
to  the  field  of  conjecture.  Upon  tliis  point 
the  Jury  would  have  been  left  to  speculation 
had  the  cause  been  submitted  to  them. 
There  was  a  defect  of  proof  which  precluded 
the  application  by  the  court  of  any  known 
rule  of  recovery.  The  plaintiff  failed  to 
•prove  a  sufficient  case  for  the  Jury.*  and 
this  Is  a  statutory  ground  of  nonsuit.  Oode 
Civ.  Proc.  p.  48.  The  Judgment  of  the  court 
below  Is  affirmed."  In  its  final  analysis 
this  case  held,  that  the  presumption  is.  that 
the  employer  has  discharged  bis  dnty  to  the 
employ?  and  that  the  employ?  must  overcome 
this  presumption  by  showing  the  negligence 
of  the  employer. 

We  have  carefully  read  the  authorities, 
some  !)0  in  number,  cited  l)y  plaintiff  In  error 
in  its  brief  in  support  of  its  petition  for  a  re- 
bearing,  and  are  of  the  opinion  that  they 
are  not  in  point.  They  all  go  to  the  princi- 
ple, that  negligence,  when  relied  upon,  must 
be  proved,  or  It  may  be  inferred  from  facts 
proved,  but  never  from  conjecture.  It  would 
be  useless  to  review  all  of  the  authorities 
cite<l.  but  to  sustain  the  conclusion  we  have 
arrived  at,  and  to  establish  from,  the  author- 
ities cited,  the  existence  of  the  rule,  that  it 
is  within  the  province  of  the  Jury  to  Infer  the 
existence  of  a  fact  from  proof  of  the  exist- 
ence of  other  facts,  we  here  give  pertinent 
excerpts  from  a  few  only  of  the  cases  cited 
In  the  brief  In  support  of  the  petition  for  a 
rehearing,  and  dismiss  the  others  with  the 
statement,  that  they  do  not  support  the  con- 
tention of  plaintiff  in  error.  "Everything  re- 
lating to  the  cause  and  manner  of  the  death 
of  plaintiff's  intestate  is  matter  of  pure 
speculation.  Of  course,  the  inference  Is  war- 
ranted that  he  fell  from  the  train,  and  was 
run  over;  but  no  Inference  Is  deduclble  that 
the  accident  was  attributable  to  any  neglect 


or  to  any  omission  on  the  defendant's  part 
with  respect  to  that  duty  and  care  which  the 
law  requires  of  it.  All  that  is  positively 
known  is  the  fact  of  the  violent  death  of  the 
intestate,  and  that  is  not  enough  to  authoiv 
ize  an  inference  of  defendant's  negligence." 
Borden  v.  D.  I^  &  E.  R.  Co.,  131  X.  Y.  671. 
SO  N.  B.  58&  "The  burden  of  showing  negli- 
gence rests  on  the  plaintiff;  and  t>efore  be 
can  be  entitled  to  a  recovery,  he  must  prove 
a  state  of  facts  that  warrants  the  Inference 
of  negligence:  he  cannot  rest  his  case  upon 
facts  as  consistent  with  due  care  as  with 
negligence."  Kincald  v.  Oregon  8.  L.  R.  Co.. 
22  Or.  35,  20  Pac.  3.  In  Douglass  v.  Mitch- 
ell's Ex'rs,  35  Pa.  440,  the  court  approved  an 
instruction  containing  this  language:  "That 
as  proof  of  a  fact,  the  law  permits  inferences 
from  other  facts  proved,  but  does  not  allow 
presumptions  of  facts  from  presumptions. 
A  fact  l)eing  established,  other  facts  may 
be.  and  often  are,  ascertained  by  Just 
inferences."  "Evidence  furnishing  a  rea- 
sonable basis  for  satisfying  the  minds 
of  the  Jury  that  the  clogging  of  the  netting, 
through  the  negligence  of  the  engineer  in  the 
management  of  the  engine,  was  the  proxi- 
mate and  operating  cause  of  plaintiff's  injury 
would  have  been  sufflclcnt."  In  the  al)sence 
of  such  evidence,  the  court  in  this  case  held 
the  plaintiff  not  entitled  to  recover.  Orth  v. 
St.  Paul  M.  &  M.  Ry.  Co.,  47  Minn.  384.  50 
N.  W.  363.  "A  Jury  are  not  warranted  in 
finding  a  fact  established  by  a  greater  prob- 
ability unless,  also,  the  evidence  satisfies 
them  that  the  fact  exists.  The  conclusion 
that  It  exists  may  be  drawn  from  a  prepon- 
derance of  probabilities  In  Its  favor,  but  the 
probal>ilitIes  must  be  such  that  the  con- 
clusion may  be  drawn  or  it  is  not  proved.'" 
Dunbar  v.  McGill,  64  Mich.  676,  31  N.  W.  578. 
"If  all  the  circumstances  attending  the  acci- 
dent were  in  evidence,  the  mere  absence  of 
evidence  of  fault  on  the  part  of  the  person 
injured  might  Justify  an  inference  of  due 
care.  But  where,  as  in  this  case,  there  is 
an  entire  absence  of  evidence  as  to  what 
Dolan  was  doing  at  the  time  of  the  accident, 
it  is  not  enough  to  show  that  one  conjecture 
is  more  probable  than  anotlier.  There  must 
be  some  evidence  to  show  that  lie  was  in 
the  exercise  of  due  care."  Tyndale  v.  O.  C. 
R.  Co.,  ITS  Mass.  .W3,  31  N.  E.  Cw. 

Plaintiff  in  error  introduced  no  testimony 
at  the  trial;  the  statement  of  the  testimony 
upon  the  point  under  consideration,  contain- 
ed in  the  original  opinion,  stands  uncontra- 
dicted. The  gi-avaiuen  of  the  complaint  Is. 
the  failure  of  the  employer  to  provide  a  rea- 
sonably safe  place  for  the  employe  to  work 
in.  This  constituted  the  negligence  of  the 
employer.  Tlie  following  facts  were  proved: 
The  negligence  of  the  employer;  the  unsafe 
and  dangerous  condition  of  the  lower  20  feet 
of  the  shaft;  the  liability  of  rock  to  fall 
therefrom;  the  properly  timt>ered  condition 
of  the  remainder  of  the  shaft;  the  Injury  to 
plaintiff  by  the  falling  of  a  rock  down  the 
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shaft;  the  nature  of  the  injury;  the  rock 
which  fell  and  size  thereof.  From  which 
facts,  the  Jury,  under  proper  instructions, 
siren  at  the  request  of  piaintiff  in  error, 
drew  the  Just,  reasonable,  and  legitimate  in- 
ference or  conclusion,  that  the  rock  which  in- 
jured plaintiff,  fell  out  of  the  side  of  the  un- 
tlmbered  portion  of  the  shaft:  indeed,  it 
seems  to  us  that  no  other  conclusion  could 
have  been  drawn  from  such  facts,  and  that 
such  conclusion  is  indisputable.  No  one 
saw  the  awrldont,  hence  it  was  impossible  to 
produce  direct  testimony  to  the  effect  that 
the  rock  fell  from  the  untimltered  portion  of 
the  sliaft.  The  very  nature  of  the  case  made 
It  necessary  for  plaintiff  to  rely  uijon  circum- 
stantial evidence  to  prove  the  cause  of  the 
Injury — to  prove  facts  from  which  a  legiti- 
mate inference  of  the  cause  of  the  injury 
might  be  drawn  l>y  the  Jury.  This  was 
done.  The  Inference  drawn  by  the  Jury  was 
legltiraatc,  and  warrantetl  by  the  facts 
proved. 

The  petition  for  rehearing  will  be  denied. 

)>enicd. 


J.XCKSOX  V.  5I(F.\LTi. 
(Supremo  Court  of  Colorado.    April  2.  lOOfl.) 

1.  Mines    am)    Minebai-s  —  Location    of 
Claims— Patents— .Vdverse  Claim. 

Mills'  Ann.  Code,  i  2<»7.  in  relation  to  ac- 
tions on  atlverse  clslms  aRiiinnt  applications 
for  patents  to  mining  claimH,  provides  that  if 
plaintiff  rlsims  the  lejjal  right  to  occupy  and 
possess  the  premises  under  the  local  laws  and 
rules  of  any  mining  district,  or  of  the  t'nited 
States,  or  the  state,  the  complaint  shall  contain 
a  brief  statement  of  sucli  po».sessory  claim 
and  wliether  the  right  cinimed  is  by  pre-emp- 
tion or  purchase,  or  by  actual  prior  possettsion 
on  the  public  fedei-nl  domain.  Hrld.  that  a 
complaint  alleging  that  plaintiff  claimed  the 
legal  right  to  occupy  and  ))0.ssp.ss  the  premises, 
and  that  he  was  entitled  to  the  possession  there- 
of by  virtue  of  a  full  complinnce  with  the  local 
laws  and  rules  of  miners  in  the  minini;  district 
in  question,  the  laws  of  tlie  I'nitod  States,  and 
the  laws  of  the  state,  by  |)re-eiuption,  and  by 
actual  prior  possession  as  a  lode  mining  claim 
located  on  the  public  domain  of  the  United 
States,  was  sufiicieut. 

2.  Appeal— Failure  to  Pbese.nt  Question 
Below  Verdict. 

An  objection  to  the  form  of  a  verdict  can- 
not be  raised  for  the  first  time  on  ap|)eal. 

3.  Same— Harmless  Krror— \'EBnicT— Form. 

In  an  action  on  an  adverse  against  an 
application  for  a  patent  to  a  miiihig  claim,  the 
fact  that  the  judgment  recited  that  plaintiff 
was  entitled  to  possession  by  "purchase," 
wtiereas  the  verdict  basea  (lie  iiRlit  un  luci- 
tion,"  within  Mills'  .Vnn.  Code,  S  78.  providing 
that  errors  not  affecting  the  substantial  rights 
of  a  party  must  b<'  disregarded. 

Appeal  from  District  Court.  Houlder  Coun- 
ty; James  C.  (Jarrigues.  .hulgo. 

.\ction  by  .1.  B.  McKall  against  P.  B. 
Jackson  on  an  adverse  ngainst  un  aiiplicatiou 
for  a  patent  for  a  uiliiing  claiin.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

(Jeorge  S.  Adanis,  for  appelUiut.  J.  T.  At- 
wood,    for   appellee. 


MAXWELL,  J.  This  action  was  In  sup- 
port of  an  adverse  claim  against  an  applica- 
tion for  patent  for  two  lode  mining  claims. 
The  allegations  of  the  complaint  pertinent  to 
this  opinion,  in  substance  are:  That  since 
May  3,  18T5.  Plaintiff  was  and  is  the  owner 
and  in  the  actual  occupation  of  the  Mt.  Sterl- 
ing lode  mining  claim,  1,500  feet  in  length  by 
150  feet  in  width,  situated  in  Gold  Uill  mining 
district,  Boulder  county;  that  he  is  and  at  all 
times  mentioned  In  the  complaint,  has  been  a 
citizen  ot  the  United  States.  Tne  third 
paragraph  of  the  complaint  is:  "That  he 
has  and  claims  the  legal  right  to  occupy 
and  possess  said  premises,  and  is  entitled 
to  the  possession  thereof  by  Tirtue  of  a  full 
compliance  with  the  local  laws  and  rule^ 
of  miners  In  said  mining  district,  tlie  laws 
of  the  United  States,  and  the  state  of  0>k>- 
rado,  by  pre-emption,  and  by  actual  prior 
{wssesslon  as  a  lode  mining  claim,  located  on 
the  public  domain  of  the  United  States." 
The  other  allegations  are  those  usually 
found  in  complaints  in  actions  of  this  charac- 
ter. The  answer  is  a  general  denial.  A 
cross-complaint  alleged  ownership  and  title 
by  possession,  dlsiovery,  location,  and  record, 
by  the  defendant,  of  tliree  lode  mining 
claims,  alleged  to  have  been  discovered  and 
located  in  1897.  The  reply  Joined  issue  up- 
on the  allegations  of  the  cross-complaint. 
.\t  the  close  of  the  evidence,  upon  motion  of 
plaintiff,  the  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  plaintiff,  which 
was   done,   and   Judgment   entered   thereon. 

The  contention  of  appellant  Is  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  therefore 
the  court  erre<I  In  overruling  his  objection 
to  tlie  introduction  of  any  testimony.  The 
position  of  ap|>ellant  Is  thus  stated  in  the 
brief  of  his  counsel:  "The  second  assign- 
ment of  error  is  the  admitting  of  evidence  on 
the  part  of  the  plaintiff  tending  to  prove  the 
following  proiiositiou,  viz.:  (1)  There  had 
been  discovered  a  mineral-bearing  lode  or 
vein  within  the  boundaries  of  the  Mt  Sterl- 
ing claiin.  (2)  That  there  had  been  erected 
on  the  Mt.  Sterling  claim  a  discovery  stake 
or  notice.  tS)  There  had  been  sunk  on  the 
said  Mt.  Sterling  claim  a  discovery  shaft. 
(4i  That  the  Imimdarles  of  the  said  Mt 
Sterling  claim  had  been  marked.  (5)  That 
a  location  certllicate  of  said  Mt.  Sterling 
claim  had  been  filed  and  recorded  in  the 
county  clerk's  office,  Botilder  county,  Colo- 
rado. The  above  are  essential  facts,  without 
proof  of  which  the  plaintiff  was  not  entitled 
to  a  verdict  or  Judgment,  as  was  recognized 
by  the  ])lalntiff  and  so  held  by  the  trial  court 
-\nd  .vet.  not  one  of  them  was  averred  in  the 
complaint  herein  filed."  Section  2(rr.  Mills' 
Ann.  Code,  Inter  alia,  provides:  "If  such 
pUtiutiff  claims  the  legal  right  to  occupy 
and  possess  the  premises  under  the  local 
laws  and  rules  of  any  mining  district,  or  of 
the  I'nited  States,  the  state  of  Colorado,  or 
otherwise,    the    complaint   shall    contain   a 
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brief  statement  of  such  possessory  claim,  and 
whether  the  right  claimed  Is  by  pre-emption, 
or  purchase,  or  by  right  of  actual  prior  pos- 
session on  the  public  domain  of  the  United 
States."  The  third  paragraph  of  the  com- 
plaint above  quoted,  Is  framed  pursuant 
to  the  above  provisions  of  the  Code,  and  con- 
tains all  the  necessary  allegations  therein 
fipecifled.  The  whole  complaint  follows  very 
closely  the  form  given  by  Mr.  Morrison  in  his 
Mining  Rights,  (10th  Ed.),  41»,  a  form  which 
has  been  in  use  in  tliiii  state  many  years 
and  has  been  approved  by  this  court  in 
liCbanon  M.  Co.  v.  Cons.  Rep.  M.  Co.,  G 
Colo.  371;  Bushuell  v.  Crooke  M.  &  8.  Co. 
12  Colo.  247,  12  Pac.  931.  There  was  no 
error   In   the  ruling  complained  of. 

Objection  is  made  for  the  first  time  in 
this  court  to  the  form  of  the  verdict 
Objection  to  the  form  or  the  verdict  cannot 
be  raised  for  the  first  time  in  this  court 
Qnimby  v.  Boyd,  8  Colo.  194,  6  Pae.  402. 

It  Is  objected  that  the  judgment  does  not 
follow  the  verdict,  in  that  the  judgment  re- 
cites "that  the  plaintiff  is  the  owner  of  and 
entitled  to  the  pos-spsslon  and  occupancy  by 
purchase  and  location."  The  word  "pur- 
chase" Is  objected  to.  The  use  of  tuis  word, 
being  at  most  an  error  or  defect  in  the  judg- 
ment which  does  not  affect  the  substantial 
rights  of  appellant,  under  the  mandate  of 
section  78,  Mills'  Ann.  Code,  must  be  dis- 
regarded. 

There  being  no  error  in  the  record,  the 
judgment  will  be  aiiiruied. 

Affirmed. 

.  The  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 


JACKSON  V.  WHITE  CLOUD  GOLD  MIN. 

&  MILL  CO.  et  al. 

(Supreme  Court  of  Colorado.    April  2,  1906.) 

'M.lTfEa  AND  MiNEBALS  —  PATENTS  —  AOVEBSB 

Claiu  —Action. 
Rev.  St.  U.  S.  S  2.321  [ir.  S.  Comp.  St 
1001,  p.  1425],  in  relation  to  mineral  lands  and 
patents  thereto,  provides  that  proof  of  citizen- 
ship under  the  statute  may  consist,  in  the 
case  of  a  corporation,  by  the  filing  of  a  certified 
copy  of  the  charter  or  certificate  of  incorpora- 
tion. Ilrld,  that  where,  in  an  action  on  an 
adverse  by  a  corporation  against  an  applica- 
tion for  a  patent  to  a  mining  claim,  the  com- 
plaint alleged  that  plaintiff  was  a  corporation 
organized  under  the  laws  of  the  state,  and  the 
answer  admitted  the  allegation,  it  was  not 
necessary  to  prove  the  citizenship  of  plaintiff's 
stockholders. 

Appeal  from  District  Court,  Boulder  Coun- 
ty;  James  C.  Garrignes.  Judge. 

Action  by  the  White  Cloud  Gold  Mining 
&  Milling  Company  and  others  against  P. 
B.  Jackson  on  an  adverse  against  an  appli- 
cation for  a  patent  to  a  mining  claim.  From 
a  judgment  In  favor  of  plaintiffs,  defendant 
appeals.     Affirmed. 

George  S.  Adams,  for  appellant  J.  T. 
Atwood,  for  appellees. 


MAXWELL,  J.  This  was  an  action  by 
the  White  Cloud  Gold  Mining  &  Milling  Com- 
pany and  others,  appellees,  as  owners  of  the 
Clarence  Xo.  2  lode  mining  claim,  situated 
in  Boulder  county,  in  support  of  an  adverse 
claim  filed  by  them  against  the  application 
for  patent  of  the  Octavla,  Clara,  and  Sabo 
Jackson  lode  mining  claims,  owned  by  ap- 
pellant Jockson.  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  in  favor 
of  plaintiffs,  which  was  returned  by  the 
jury  and  judgment  rendered  thereon  against 
defendant,  from  which  this  appeal.  With 
one  e-xeeptlon  the  errors  assigned,  which 
find  support  in  the  record,  have  been  ruled 
adversely  to  appellant  In  Jackson  ▼.  McFall, 
(Xo.  47fiO,  decided  at  this  term  of  court)  K 
Pac.  638. 

It  is  contended  by  appellant  that  the  citi- 
zenship of  the  members  of  plaintiff  corpora- 
tion was  neither  alleged  or  proven.  This  la 
urged  as  an  additional  reason  why  his  mo- 
tion for  a  nonsuit  should  have  been  granted, 
and  plaintiffs  motion  for  a  directed  verdict 
should  have  been  denied.  It  is  alleged  in  the 
complaint  and  admitted  by  the  answer  that 
the  plaintiff  is  a  corporation,  duly  organized 
and  existing  under  and  by  virtue  of  th« 
laws  of  the  state  of  Colorado.  Section  2321 
U.  S.  Rev.  St  [U.  S.  Comp.  St.  1901,  p.  1425], 
provides:  "Proof  of  citizenship  under  this 
chapter  may  consist  •  •  •  in  the  case 
of  a  corporation  organized  under  the  laws 
of  the  United  States  or  any  sale  or  ter- 
ritory thereof,  by  the  filing  of  a  certified 
copy  of  their  charter  or  certificate  of  incor- 
poration." In  construing  this  section  in 
Doe  v.  Waterloo  Mining  Co.,  70  Fed.  433,  462. 
17  C.  C.  A.  190,  198.  the  Circuit  Court  of 
Appeals  of  the  Ninth  Qrcult  aald:  "The 
question  might  arise,  why  would  the  certif- 
icate of  incorporation  establish  the  citlzeu- 
sblp  of  the  stockholders?  In  considering  the 
question  of  jurisdiction  In  the  federal  courts, 
it  is  an  established  rule  that  when  a  corpora- 
tion organized  under  state  laws  is  a  party, 
it  is  conclusively  presumed  that  the  stock- 
holders thereof  are  all  citizens  of  that  state. 
Muller  V.  Dows,  94  U.  S.  44.5,  24  L.  Ed.  207. 
Congress  was  familiar  with  this  rule,  and 
it  seems  probable  that  It  intended  to  establish 
a  similar  rule  under  the  mineral  land  act  of 
1872.  The  practice  in  the  T:nlte<l  States  Land 
Office  has  been,  I  think,  universal  not  to  re- 
quire of  a  corporation,  seeking  to  patent 
mining  ground,  proof  of  the  citizenship  of 
Its  stockholders,  other  than  by  the  produc- 
tion of  a  certified  copy  of  artl<-les  of  in- 
corporation. •  •  •  It  would  have  been 
a  great  hardship  on  a  coriMiratlon  to  have 
had  to  prove  that  all  of  its  stockholders  were 
citizens  of  the  United  States.  The  practice 
in  the  land  department  of  the  United  States 
under  this  statute  should  have  great  weight 
in  construing  it.  Hahn  v.  U.  S.,  107  U.  S. 
402,  2  Sup.  Ct.  492,  27  L.  Ed.  .->27;  U.  S.  v. 
Moore,  95  17.  S.  700.  24  L.  Ed.  i»88;  Brown 
v.  U.  S.,  113  U.  S.  508,  5  Sup.  Ct  G48,  28  f. 
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Ed.  1079.  Considering  the  statute  and  the 
practice  tliereunder,  I  think  the  citizenship 
ot  the  stoclvliolders  of  the  Waterloo  Mining 
Company  was  sufficiently  established.  It 
was  not  necessary  to  allege  In  the  answer 
wiint  was  conclusively  presumed  from  the 
facts  alleged.  Hence,  It  was  not  necessary 
to  liave  alleged  in  the  answer  that  the  stock- 
iiolders  of  appellee  were  citizens  of  the 
T'nited  States."  In  the  case  at  bar,  it  was 
admitted  by  the  answer  that  plaintiff  was 
a  cori)oration  organized  and  existing  under 
the  laws  of  the  state  of  Colorado.  Under  the 
above  authority  it  was  not  necessary  to  al- 
lege the  citizenship  of  the  stockholders,  such 
fact  being  conclusively  presumed  from  the 
allegation  of  the  iuconwration  of  the  plain- 
tiff. It  being  unnecessary  to  allege  the 
citizenship  of  the  stockholders  of  the  corpora- 
tion, it  follows  that  no  proof  of  such  citizeu- 
Klilp  was  required  under  the  admissions  of 
the  answer.  The  contention  of  appellant  In 
this  behalf  is  untenable. 

Upon  the  record  presented,  for  the  reasons 
here  stated,  and  upon  the  views  expressed 
in  .Tackson  v.  McFaii,  supra,  it  follows  that 
the  Judgment  must  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUXTER,  J., 
concur. 


PERKINS    V.    MORGAN. 
(Supreme  Court  of  Colorado.    April  2.  1906.) 

1.  Husband     and     Wife  — Stabilities     op 
Wife— Family  Expensf,.s— Servants. 

Under  Mills'  Ann.  St.  Rev.  Supp.  K  .3021a. 
declaring  that  the  expenses  of  a  famii.v  are 
chargeable  upon  the  proi)erty  of  both  husband 
and  wife,  domestic  servants  employed  in  the 
family  are  a  part  thereof,  and  i)oth  husband 
and  wife  are  liable  for  supplies  used  in  part 
for  such  servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Husband  and  AVife,  §  134.] 

2.  Same  — Use    op    Supplies  —  Burden     op 
Prooi'. 

In  an  action  against  husband  and  wife  for 
supplies  furnished  for  use  in  the  family,  the 
burden  of  proving  that  any  part  of  the  sup- 
plies was  used  for  servants  or  lalxirers  boarding 
elsewhere  than  in  the  houseiiold,  so  as  not  to 
be  a  part  of  the  family,  was  on  defendants. 

3.  Limitation  of  Actions— Pleading. 

In  an  action  against  husband  and  wife 
to  recover  for  supplies  used  in  tlie  family,  a 
denial  in  the  answer  that  any  of  the  goods  sold 
or  delivered  after  a  date  more  tlian  six  years 
prior  to  the  commencement  of  the  action  was 
used  in  the  family  was  insufficient  as  a  plea  of 
limitations. 

[Ed.   Note. — For  cases  in  point,  see  vol.   .33, 
Cent.  Dig.  Limitation  of  Actions,  §§  C83,  C84.] 

4.  Same. 

The   defense   of  tlie  statute   of  limitations 

Is   affirmative   and    must   he  si)ecially   pleaded. 

TEd.   Note. — For  cases  in   point,  see  vol.   33, 

Cent.  Dig.  Limitation  of  Actions,  §S  G78-G81.J 

Appeal  from  District  Court,  Weed  County ; 
Christian  A.  Bennett,  Judge. 

Action  by  J.  S.  Morgan  against  11.  J.  Per- 


kins and  another.  From  a  Judgment  for 
plaintiff,  defendant  Mary  M.  Perkins  appeals. 
Affirmed. 

Herbert  M.  Munroe,  for  app^-iant  Garri- 
gues  &  Smith,  for  appellee. 

M.VXWELL,  J.  Action  againot  H.  J.  and 
Mary  M.  Perkins  for  balance  due  upon  an 
account  for  goods,  wares,  and  merchandise 
sold  and  delivered  by  plaintiff  to  defendant 
H.  J.  Perkins,  at  his  request,  on  and  between 
January  29,  1801,  and  Norember  20.  1893. 
The  answer  of  defendant  Mary  M.  Perkins, 
and  plaintiff's  reply  thereto,  presented  this 
question:  What  portion  of  the  goods  sold 
and  delivered  were  for  expenses  of  the  fami- 
ly?   The  defendant  H.  J.  did  not  answer. 

This  allegation  of  the  amended  complaint 
was  admitted:  "That  the  defendants  11.  J. 
and  Mary  M.  Perkins  are  and  were  husband 
,ind  wife,  living  together  as  snch  during  the 
running  of  said  account,  and  together  with 
their  children  and  servants  constituted  a 
family,  and  that  said  indebtedness  was  con- 
tracted by  the  said  husband,  H.  J.  Perkins, 
for  the  expense  of  said  family,  whereby, 
by  force  of  the  statute  In  said  case  made  and 
provided,  the  same  became  chargeable  upon 
the  property  of  both  hiisband  and  wife,  or 
either  of  them."  The  statute  Invoked  by 
plaintiff  is :  "The  expenses  of  the  family  and 
the  education  of  the  children  are  chargeable 
upon  the  property  of  both  husband  and  wife, 
or  either  of  them,  and  in  relation  thereto  they 
may  be  sued  Jointly  or  separately."  3  Mills' 
Ann.  St.  Rev.  Supp.  S  3021a.  In  construing 
this  statute  In  Oilman  v.  Mattliews  (Colo. 
App.)  77  Pac.  306,  it  Is  said:  "What  shoidd 
be  Included  In  the  term  'family  expenses' 
must  be  determined  by  the  facts  and  circum- 
stances of  each  case,  subject  to  the  limita- 
tion that  the  article  or  articles  must  have 
been  purchased  for  and  used  in  or  by  the 
family,  or  some  member  thereof."  In  Kelly 
V.  Canon,  0  Colo.  App.  465,  41  Pac.  833.  It  Is 
said:  "The  wife,  under  the  statute,  could 
only  be  held  for  the  original  consideration 
on  proof  that  the  goods  were  furnished  for 
the  family."  And  in  Straight  t.  McKay,  15 
Colo.  App.  00,  60  Pac.  HOC:  "A  right  of 
action  Is  given  against  her  [the  wife]  for 
debts  which  she  may  have  no  hand  in  creat- 
ing, but  those  debts  must  be  clearly  within 
the  purview  of  the  statute.  Either  hiisbnnd 
or  wife  may  incur  Indebtedness  for  the  fami- 
ly expenses,  and  for  such  Indebtedness  either 
or  both  will  be  liable.  But,  outside  of  the 
expenses  of  the  family  and  the  education  of 
the  children,  neither  can  impose  an  obligation 
upon  tlie  other.  Food  and  clothing  are  fami- 
ly expenses,  and  so  are  luxuries  purchased 
for  the  use  of  the  family.  Such  expenses  are 
not  confined  to  necessaries,  but  to  be  family 
expenses  they  must  be  for  things  received  by 
the  family,  or  some  member  of  the  family." 

In  the  case  at  bar  the  court  Instructed  the 
Jury:    "The  court  Instructs  the  Jury  in  this 
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case  tbat  the  family  Included  the  parents, 
chlklreu,  domestics,  and  servants,  if  any,  who 
formed  tbe  household  of  said  H.  J.  Perkins ; 
and  all  of  said  goods  as  were  got  and  used  In 
said  household  for  the  members  thereof,  were 
for  the  expense  of  the  family,  and  are  charge- 
able alike  against  the  property  of  both  hus- 
band and  wife."  The  giving  of  this  Instruc- 
tion is  assigned  as  error.  Appellant  is  In- 
sistent that  the  word  "family,"  as  used  in 
the  statute,  does  not  Include  servants — farm 
laborers  in  this  case.  The  authorities  de- 
fine "family"  thus:  "A  collective  body  of 
persons  who  live  in  one  house  under  one  head 
or  manager.  A  household,  Including  parents, 
children,  and  servants."  Webster.  "A  col- 
lection of  persons  forming  a  domestic  house- 
bold,  including  parents,  children,  servants." 
Standard.  "Father,  mother  and  children; 
all  the  individuals  who  live  under  the  author- 
ity of  another,  including  the  servants  of  the 
family."  Bouvier.  "A  collective  body  of 
Iiersons  who  form  one  household,  under  one 
head  and  one  domestic  government,  including 
parents,  children,  and  servants."  12  A.  &  E. 
Eincy.  i  8G6.  Under  a  statute  of  Alabama, 
subjecting  the  statutory  separate  estate  of 
the  wife  to  payment  "for  articles  of  comfort 
and  support  of  the  household,"  in  Pippin  t. 
Jones.  52  Ala.  161,  165,  It  Is  said:  "Some 
articles  in  the  account  seem  to  have  been 
purchased  for  servants  in  the  family.  These, 
it  is  insisted,  are  not  properly  chargeable  to 
the  wife's  statutory  estate.  Servants  nec- 
essarily employed  and  residing  in  the  family 
•  •  •  are  part  of  the  'household'  within 
the  meaning  of  the  statute.  Necessaries 
supplied  them  can  be  charged  on  the  wife's 
estate."  Under  the  above  authorities,  ser- 
vants and  domestics,  who,  with  the  parents 
and  children,  form  one  household,  must  he 
held  to  be  a  part  of  the  "family,"  within  tbe 
meaning  of  that  term  as  used  in  the  statute 
under  consideration.  If  any  of  the  servants 
or  farm  laborers  were  not  a  part  of  the  house- 
hold, or  were  lodged  and  boarded  elsewhere 
than  In  the  family  or  household  of  appellant, 
and  any  portion  of  the  goods  included  in  the 
account  sued  on,  was  used  by  or  for  such  serv- 
ants or  farm  laborers.  It  was  incumbent  upon 
appellant  to  show  those  facts  by  competent 
evidence,  to  escape  the  liability  imposed  by 
the  statute.  There  is  no  such  evidence  in  tlie 
record.  We  do  not  hold  that  farm  laborers, 
Mnployed  by  the  husband,  for  the  purpose 
of  conducting  his  business  as  a  farmer,  lodged 
and  boarded  by  him  In  quarters  separate  and 
apart  from  the  family  and  household,  are  a 
part  of  the  family,  and  that  the  expenses  of 
maintaining  and  boarding  such  servants  and 
laborers,  are  "family  expenses"  within  the 
meaning  of  the  statute.  Such  a  state  of  facts 
is  not  in  the  case.  There  was  no  error  In  the 
Instruction  given  by  the  court 

At  tbe  request  of  appellant,  the  court  In- 
structed  the  jury  that  the   burden  of  proof 
rested  upon  plalntiflC  to  establish  by  a  pre- 
85  P.- 


ponderance  of  tbe  evidence  that  the  goods 
were  used  in  the  family  of  defendant  H.  J. 
Perkins.  The  evldmce  of  plaintiff  was  to 
the  effect  that  all  of  the  goods  were  such  as 
enter  into  the  ordinary  family  store  accoimt ; 
that  they  were  ordered  by  and  delivered  to 
the  defendant  personally,  about  two-thirds 
being  purchased  by  the  wife ;  that  the  goods 
were  delivered  from  tbe  store  of  plaintiff  and 
put  Into  a  spring  wagon,  driven  by  one  or  the 
other  of  defendants,  and  by  them  taken  home. 
No  evidence  was  offered  upon  behalf  of  appel- 
lant to  prove  that  any  part  of  the  goods  was 
not  used  in  the  family  of  appellant,  or  that 
any  portion  was  used  elsewhere  than  In  the 
family  or  household  of  appellant.  The  un- 
contradicted evidence  of  plaintiff  was  suffi- 
cient to  support  the  verdict  rendered. 
■  Appellant  requested  an  instruction  to  the 
effect  that  the  statute  of  limitations  had  run 
against  the  entire  account.  This  the  court 
refused,  and  error  Is  assigned  on  such  refusal. 
Tbe  last  item  of  the  account  was  of  date 
November  20,  1893.  This  suit  was  com- 
menced November  11,  1899.  Appellant  con- 
tends that  the  plea  of  the  statute  of  limita- 
tions was  interposed  by  the  fourth  defense, 
which  Is:  "For  a  fourth  defense,  said  de- 
fendant denies  that  any  of  that  portion  of 
said  goods,  wares,  and  merchandise  which 
was  sold  or  delivered  to  the  defendants,  or 
either  of  them,  after  the  9th  day  of  Novem- 
ber, 1893,  was  used  in  said  family,  or  was  a 
family  expense  of  said  family."  The  answer 
does  not  deny  the  correctness  of  the  account, 
and  therefore  admits  that  the  last  Item  of 
the  account  was  procured  by  the  husband 
November  20,  1893,  as  alleged  In  the  com- 
plaint. As  we  read  it,  this  defense  did  not 
Interpose  the  statute  of  limitations  to  the 
cause  of  action  alleged  In  the  complaint.  It 
In  effect  denied  the  liability  of  the  defendant 
wife  for  any  portion  of  the  goods  sold  after 
November  9,  1893,  for  the  reason  that  the 
same  were  not  used  in  the  family  and  were 
not  a  "family  expensa"  This  defense  in  no 
wise  informed  the  plaintiff  or  the  trial  court 
that  the  statute  of  limitations  would  be  re- 
lied on  as  a  defense.  The  defense  of  the 
statute  of  limitations  is  affirmative  and  must 
be  specially  pleaded.  Adams  v.  Tucker,  6 
Colo.  App.  393,  40  Pac.  783;  Cuenln  v.  Hal- 
bouer,  32  Colo.  61,  56,  74  Pac.  885 ;  Blakely 
V.  Ft  Lyon  Canal  Co.,  31  Colo.  224,  243,  73 
Pac.  249.  There  was  no  error  In  refusing  the 
requested  instruction,  because  the  answer  did 
not  present  the  question  or  issue  to  which 
the  Instruction  was  addressed. 

All  Issues  presented  by  the  pleadings  were 
submitted  to  the  Jury  under  correct  Instruc- 
tions as  to  the  law,  and  resolved  in  favor  of 
plaintiff.    The  Judgment  will  be  affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 

concur. 
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ADAMS  et  al.  ▼.  CLARB:. 

(Sapreme  Court  of  Colorado.    April   2,   1906.) 

1.  Attaohmbnt— Actions— CoNTBACT  Liabh.- 
ITY— Banks— LiABiLiTT  of  Stockuoldibs. 

1  Mills'  Ann.  St.  g  533,  proridea  cbat 
shareholders  in  banka  shall  be  individually  re- 
sponsible for  debts,  contracts  and  engagements 
tnereof  in  an  amount  double  the  par  value  of 
the  stock  respectively  owned  by  them.  Held, 
that  an  action  to  enforce  such  liabilitv  was  an 
action  on  contract,  in  which  plaintiff  was  en- 
titled to  sue  out  an  attachment. 

2.  Banks  and  Banking  —  Insolvbnot  — 
Stockholders — Statutobt  Liabilitt— Bk- 
forcemekt— fobm  ot  action. 

The  proper  procedure  to  enforce  the  lia- 
bility of  stockholders  In  an  insolvent  bank  for 
debts  of  the  corporation  imposed  by  1  Mills' 
Ann.  St.  {  553,  is  by  suit  in  equity  by  a  cred- 
itor or  creditors  for  the  benefit  of  all  the  cred- 
itors and  against  all  the  stockholders. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Banks  and  Banking,  {  71.] 

8.  Attachment— Equitable  Pboceedinos. 

Under  Mills'  Ann.  Code,  {  59,  permitting 
defendant  to  plead  legal  and  equitable  defenses, 
and  section  70  authorizing  the  granting  of 
equitable  relief  in  all  cases,  an  attachment  may 
issne  as  authorized  in  an  action  on  contract 
express  or  implied  to  recover  a  definite  sum  of 
money,  notwithstanding  the  proceeding  is  eq- 
nitable  in  its  nature. 

[EM.   Note. — For  cases  in   point,  see  vol,  6, 
Cent.  Dig.  Attachment,  H  38,  39.] 

4.  Banks  and  Banking  — Insolvbrct  — 
Stockroldebs'  Liability  —  Pledoks  — 
Tbansfer— Failube  to  Repobt. 

1  trills'  Ann.  St.  {  495,  provides  that  no 
person  holding  stock  in  any  corporation  as  col- 
lateral security  shall  be  personally  subject  to 
any  liability  as  a  stockholder  of  such  corpora- 
tion, but  the  person  pledging  the  stock  shall 
be  considered  as  holding  the  same.  Held,  that 
where  certain  stock  of  an  insolvent  bank  stood 
in  the  name  of  another  bank  as  owner,  and 
there  was  nothing  on  the  stockbooks  to  show 
that  the  stock  was  held  as  collateral  security  or 
otherwise  than  as  the  absolute  owner,  the  bank 
holding  such  stock  could  not  escape  double  lia- 
bility imposed  by  1  Mills'  Ann.  St.  {  533,  on 
the  ground  that  it  held  the  stock  as  collateral 
security. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Banks  and  Banking,  g  70.] 

5.  Statdtes— Passage— Journal  Entbtes. 

Const,  art.  5,  {  20,  provides  that  the  pre- 
siding officer  of  each  house  of  the  Legislnture 
shall  in  til!  presence  of  the  house  over  which  he 
presKes,  sign  all  bills,  and  joint  resolutions 
passed  by  the  general  assembly  after  their  title 
shall  have  been  publicly  read,  immediately  t>e- 
fore  signing,  and  the  fact  of  signing  shall  be 
entered  on  the  record.  Held,  that  the  mere  tact 
that  a  bill  or  joint  resolution  was  signed  by 
the  presiding  officer  of  the  House  or  Senate, 
is  the  only  matter  which  is  required  to  be  made 
a  matter  of  journal  record  and  that  the  journal 
need  not  show  that  the  bill  was  signed  in  the 
presence  of  the  House  and  Senate  immediately 
after  its  title  had  been  publicly  read. 

6.  Same— Pbesumftions. 

Where  the  Senate  Journal  was  silent  as 
to  whether  the  title  of  a  bill  was  publicly  read 
Immediately  before  it  was  signed  in  the  pres- 
ence of  the  Senate  by  the  L>ieutpnant  Governor, 
as  required  by  Const  art  5.  §  2G,  it  would  be 
presumed  that  such  constitutional  requirement 
was  complied  with. 

(Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  g  382.] 


7.  Pleading — Defwjt  or  Pa«tie»— Waitbb  pt 
Pleading  Ovek. 

Where  defendants'  demarrer  to  a  oomplahit 
on  the  ground  of  defect  of  parties,  was  over- 
ruled, whereupon  defendants  answered,  they 
thereby  waived  the  right  to  raise  sncb  qoea- 
tion  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Pleading,  g  1405.] 

8.  Pasties— Suit  by  One  fos  thk  Benktit  or 
Others— Leave  of  Court. 

Slills'  Ann.  Code,  g  12,  provides  that  when 
the  parties  are  numerous  and  it  is  impracticable 
to  bring  them  all  before  the  court  one  or 
more  may  sue  or  defend  for  the  benefit  of  all. 
and  the  court  may  make  an  order  that  the  ae- 
tion  be  so  prosecuted  or  defended.  Held,  that 
the  provision  as  to  leave  of  court  was  direc- 
tory only,  and  that  an  order  denying  a  mo- 
tion to  strike  the  complaint  from  the  files  be- 
cause no  order  was  granted  permitting  plain- 
tiff to  sue  on  behalf  of  himself  and  others, 
operated  to  permit  the  action  to  be  continued 
in  the  form  it  was  begun. 

9.  Pleading— Den iAi/—lHroBiiATioH  and  Bk- 
liep. 

Mills*  Ann.  Code,  g  5G,  authorizes  the  de- 
nial of  any  allegation  not  presumptively  with- 
in the  knowledge  of  the  par^  making  the  denial 
by  an  allegation  that  the  party  has  not  and 
cannot  obtain  sufficient  knowledge  or  informa- 
tion on  which  to  Iwse  a  belief.  Held,  that 
where  defendants  pleaded  that  a  certain  statute 
relied  on  never  was  the  law  of  the  state,  because 
it  was  never  enacted  and  signed  in  the  manner 
prescribed  by  the  Constitution,  such  allega- 
tion did  not  raise  matters  which  were  presump- 
tively within  plaintiffs  knowledge  and  hence 
a  denial  of  information,  etc.,  constituted  a  suffi- 
cient reply  thereto. 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
Cent  Dig.  Pleading,  g  248.] 

10.  Samk— Affirvatite  Matteb— Failure  to 
Reply  —  Mattebs  Adiiittbd  —  Validitt  of 
Statutes. 

The  invalidity  of  a  statate  on  the  ground 
that  it  was  not  passed  in  the  manner  required 
by  the  Constitution,  is  not  a  matter  which 
plaintiff  can  admit  by  failing  to  deny  in  a  reply 
the  invalidity  thereof  alleged  in  defendant's  an- 
swer. 

11.  Banks  and  Banking  —  Stockholders— 
Statutory  Liabilitt  —  Evidencc  —  Stock 
Ledoeb. 

In  an  action  against  alleged  stockholders 
of  an  insolvent  bank  to  recover  their  statutory 
liability,  the  bank's  stock  ledger  identified  and 
supported  by  the  evidence  of  the  ez-casliier  of 
the  bank,  was  competent  and  sufficient  to  prove 
that  defendants  appearing  by  the  book  to  be 
stockholders,  were  such  in  fact 

12.  Same— Extent  of  Liability- Interest. 

Under  1  Mills'  Ann.  St  g  633,  providing 
that  stockholders  in  banks  shall  be  individually 
responsible  for  debts  in  double  the  amount  of 
the  par  value  of  the  stock  owned  by  them,  the 
maximum  liability  to  which  such  stockholders 
are  liable  to  creditors,  is  double  the  amount 
of  the  par  value  of  their  stock  without  interest 

'Ea  Banc.  Appeal  from  District  Conrt, 
Mesa  County;  Theron  Stevens,  Judge. 

Action  by  D.  T.  Clark,  on  behalf  of  bim- 
self  and  all  other  creditors  of  tbe  Colorado 
State  Bank,  similarly  situated,  against  Alva 
Adams  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Modified. 

C.  F.  Caswell,  8.  G.  McMulltn,  Guy  V. 
Sternberg,  S.  N.  Wbeeler,  S.  M.  Logan,  and 
S.  D.  Walling,  for  appellants.  J.  S.  Cama- 
ban  and  Tolles  &  Cobbey,  for  appellea^ 
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MAXWELL,  J.  This  Is  an  equitable  ac- 
tion brougbt  by  D.  T.  Clark  on  behalf  of 
himself  and  all  other  creditors  of  the  Colora- 
do State  Bank  of  Grand  Junction,  similarly 
situated,  against  appellants  as  stockholders 
of  said  bank,  to  enforce  the  statutory  liabili- 
ty imiKJsed  by  1  Mills'  Ann.  St.  i  533;  Laws 
lSSr>,  p.  Um.  i  1.  "Shareholders  in  banks, 
savings  banks,  trust,  deposit,  and  security  as- 
sociations shall  be  held  iudiridually  respon- 
sible for  debts,  contracts  and  engagements  of 
said  associations,  In  double  the  amount  of 
the  par  value  of  the  stock  owned  by  them 
re8i>eetively."  The  insolvent  bank  was  in- 
<-orporttted  under  the  laws  of  Colorado 
October  1,  1897,  and  immediately  thereafter 
oi)ened  for  business  as  a  banking  corporation 
and  continued  in  such  business  until  on  or 
about  January  4,  1902,  at  which  time  It  made 
an  assignment  of  all  its  assets  to  W.  T. 
I>owrey,  who  subseiiuently  resigned  as  as- 
signee, and  was  succeeded  by  \V.  C.  McCurdy, 
who  was  acting  as  assignee  at  the  time  of 
the  commencement  of  this  suit.  The  case 
was  tried  to  the  court,  and  judgment  ren- 
dered against  appellants  for  double  the 
amount  of  the  par  value  of  stock  owned  by 
each  respectively,  and  Interest  thereon. 

The  original  c-omplaint,  filed  July  2fi,  1902, 
alleged  In  substance,  that  plaintiff  Clark  was 
a  creditor  of  the  Insolvent  bank;  that  he 
brings  this  action  in  behalf  of  himself  and 
all  other  creditors  of  the  bank  similarly 
situated;  the  incorporation  of  the  bank;  that 
the  bank  having  become  Insolvent  made  an 
asolgnment  to  Dowrey;  the  resignation  of 
Dowrey  and  the  succession  of  McCurdy  in 
the  asslgneeshlp;  that  plaintiff  bad  filed  bis 
claim  with  the  assignee  which  bad  been  duly 
allowed,  and  that  about  25  per  cent,  thereof 
had  been  paid;  that  the  Indebtedness  from 
the  bank  arose  by  virtue  of  deposits  In  the 
bank  made  by  plaintiff  at  the  time  defend- 
ants were  stockholders  thereof;  that  the 
amount  of  bis  deposits  remaining  In  the  bank 
at  the  date  of  its  failure  was  $19.50;  the 
statute  under  whichthellabllltyof  defendants 
accrued,  a  list  of  the  stockholders  and  the 
number  of  shares  held  by  each;  that  the  capi- 
tal irtoek  of  the  bank  was  $30,000.  divided  in- 
to 300  shares  of  the  par  value  of  $100  each; 
that  the  aggregate  liabilities  of  the  bank 
were  about  $223,000;  that  the  defendants  are 
all  the  stockholders.  The  list  of  stockholders 
!>et  forth  in  the  complaint  and  the  holdings 
thereof,  totaled  300  shares.  Sub.sequently 
the  complaint  was  amended  by  Interlinea- 
tion, by  Inserting  the  words  and  flgnres 
"$1,948.60"  In  lieu  of  ••$19..50."  August  0, 
1902,  a  supplemental  complaint  wos  filed. 
In  and  by  which  other  creditors  of  the  bank, 
holding  claims  to  the  amount  of  about 
$25,000.  were  brought  in  and  made  parties 
plaintiff.  August  15.  1902,  the  following  af- 
fidavit In  attachment  was  filed:  '"Thomas 
D.  Cobbey,  of  said  count}-.  l>elng  duly  sworn, 
doth  depof^e  and  say  that  he  Is  one  of  the 
attorneys  for  plnlntlfFs,  and  that  the  Bank 


of  Commerce  of  Salt  Lak«  City,  against 
wliom  the  said  plaintiffs  are  about  to  sue 
out  an  attacliuieut  are  indebted  to  them  In  a 
sum  not  exceeding  five  thousand  ($5,000.00) 
dollars,  and  is  upon  a  contractual  obligation, 
the  said  Bank  of  Commerce  being  the  owner 
of  two  thousand  five  hundred  dollar's  worth, 
face  value,  of  the  capital  stock  of  the  Colora- 
do State  Bank  of  Grand  Junction,  said  bank 
having  failed  and  gone  into  the  hands  of 
an  assignee  about  the  5th  day  of  January, 
•1908.  That  the  liability  of  said  Bank  of 
Commerce  is  five  thousand  dollars,  as  pro- 
vided by  the  statutes  of  Colorado  (Laws 
1885,  p.  204).  And  affiant  further  alleges  that 
the  defendant  is  a  corporation  whose  chief 
office  or  place  of  business  is  out  of  the  state." 
A  writ  of  attachment  was  thereupon  issued, 
against  the  property  of  the  Bank  of  Com- 
merce of  the  city  of  Salt  Lake,  appellant,  a 
garnishee  summons  served  on  the  First 
National  Bank,  of  Denver,  which  answered 
that  it  was  indebted  to  the  Bank  of  Com- 
merce in  the  sum  of  $0,000. 

The  appellant  Bank  of  Commerce  moved 
to  quash  the  writ  of  attachment  upon  six 
grounds,  which  may  be  summarized  as  fol- 
lows: (1)  That  the  action  Is  not  upon  a  contract 
express  or  Implied.  (2)  That  the  action,  if 
any  exists,  is  In  equity  and  not  at  law.  It 
becomes  necessary,  therefore,  to  determine 
the  nature  and  charactor  of  the  8Ui)eradded 
statutory  liability  of  stockholders  imposed  by 
virtue  of  the  statute  above  quoted. 

The  authorities  are  not  In  accord  upon 
this  proposition.  The  greater  weight,  how- 
ever, hold  that  every  person  who  becomes  a 
stockholder  In  a  corporation,  designated  in 
the  statute  under  consideration,  becomes  such 
stockholder  subject  to  the  terms  of  the  stat- 
ute, which  is  a  part  of  the  charter  of  the 
corporation;  that  he  thereby  contracts  with 
reference  thereto,  and  with  the  creditors  of 
the  cori>oratlon,  that  be  will  be  liable  for  its 
debts  to  the  limit  fixed  by  the  statute.  This 
liability,  unlike  the  liability  Imposed  by  the 
statute  ui)on  directors  or  officers  of  a  corpo- 
ration for  Its  debts,  because  of  their  fraud 
or  negligence  In  the  managment  of  the  af- 
fairs of  the  corporation,  is  not  penal  In  its 
nature,  to  be  regarded  as  a  pxirely  statutory 
liability.  It  Is  a  liability  voluntarily  assumed 
by  the  act  of  becoming  a  stockholder,  and 
an  obligation  thus  assumed  is  purely  con- 
tractual, contains  all  the  elements  of  a  con- 
tract, and  Is  to  be  enforced  as  such.  In  Hill 
V.  Graham,  11  Colo.  App.  53(J,  544,  SB  Pac. 
10(!0.  10(52.  In  discussing  the  liability  of 
National  Bank  stockholders  it  is  said:  "We 
may  therefore  take  it  as  thoroughly  well 
established  that  this  stock  liability  is  one 
of  contract;  that  It  has  Its  Inception  at  the 
time  the  insolvent  corporation  contracts  the 
debts;  that  an  assessment  may  be  levied  or 
an  action  may  be  brought  and  payment 
coerced  out  of  the  fund  resulting  from  the 
levy  or  in  the  suit  to  enforce  the  stock 
liability.    There  is  no  apparent  difference  in 
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the  two  cases."  A  few  of  the  authorities 
supporting  this  position  are  cited.  Richmond 
V.  Irons,  121  V.  S.  27,  7  Sup.  Ct.  788,  30  L. 
Ed.  864;  Corning  t.  McCullough,  1  N.  Y.  47, 
4©  Am.  Dec.  287;  Xorrls  v.  Wrenschall,  &i 
Md.  492;  Brown  v.  Hitchcock,  36  Ohio  St. 
667;  Hawthorne  v.  Calef,  2  Wall.  (U.  S.)  10, 
17  L.  Ed.  776.  Having  arrived  at  the  conclu- 
sion, that  the  stockholders  liability  sought 
to  be  enforced  in  this  action  is  upon  contract, 
it  follows  that  the  first  ground  of  the  motion 
to  quash  the  writ  of  attachment  is  not  well 
taken.  It  is  settled  In  this  Jurisdiction,  by 
Zang  V.  Wyant,  25  Colo.  551,  56  Pac  565,  71 
Am.  St  Rep.  145,  that  the  proper  procedure 
to  enforce  the  liability  of  stockholders  in  an 
Insolvent  bank,  for  debts  of  the  corporation 
under  the  statute  here  under  consideration, 
is  by  a  suit  in  equity  by  a  creditor  or  cred- 
itors for  the  benefit  of  all  the  creditors  and 
against  all  the  stockholders. 

In  support  of  the  second  ground  of  the 
motion  to  quash  the  writ  of  attachment  the 
argument  of  counsel  for  appellant  Is,  that 
although  section  1,  Mills'  Ann.  Code,  abol- 
ished the  distinction  between  legal  and  equi- 
table actions,  and  substituted  therefor  the 
one  action  by  complaint,  nevertheless  the 
distinctions,  rules,  and  principles  applicable 
to  legal  rights  and  remedies  and  equitable 
rights  and  remedies,  as  theretofore  distin- 
guished, are  unaffected  by  such  abolishment 
of  forms,  and  therefore,  attachment,  being  a 
piirely  legal  remedy  cannot  be  Invoked  in  an 
equitable  proceeding.  With  this  contention 
we  do  not  agree.  Under  our  Code,  the  same 
court  possesses  both  law  and  equity  Jurisdic- 
tion, and  hence  Is  competent  to  take  cogni- 
zance alike  of  legal  and  equitable  rights,  and 
to  administer  legal  remedies,  or  grant  equit- 
able relief,  or  do  both,  as  the  nature  of  the 
case  may  require,  and  as  may  be  permitted 
by  the  Code.  This  is  manifest  from  section 
59,  which  permits  the  defendant  to  plead 
legal  and  equitable  defenses,  and  section  70, 
which  provides  that  in  all  cases  equitable 
relief  may  be  granted.  While  It  is  true,  that 
the  proceeding  b.T  attachment  is  not  the  prop- 
er remedy  for  the  ascertainment  and  deter- 
mination of  a  purely  equitable  right,  never- 
theless. It  does  not  necessarily  follow,  that  in 
a  proceeding  In  its  nature  equitable,  for  the 
recovery  of  a  definite  sum  of  money  upon  a 
contract,  an  attachment  will  not  lie.  To  so 
hold  would  be  to  limit  the  right  to  the  writ 
of  attachment  to  one  form  of  action.  There 
Is  no  such  limitation  in  the  Code,  which 
provides  in  general  terms,  that  an  attachment 
may  issue  "in  an  action  on  contract  express 
or  implied,"  so  that  It  would  seem  to  follow 
without  question,  that  in  an  action,  whether 
legal  or  equitable,  upon  a  contract,  for  re- 
covery of  a  definite,  fixed  and  certain  amount 
of  money,  the  plaintiff  will  be  entitled  to  a 
writ  of  attachment,  in  aid  thereof,  upon 
compliance  with  the  terms  imposed  by  the 
Code  with  reference  to  the  Issuing  of  such 
writ.    Otherwise,  the  statutory  right  of  credi- 


tors to  proceed  against  all  the  stockholders 
of  an  insolvent  bank,  would  be  limited  to  the 
resident  stockholders,  and  those  whose  prop- 
erty and  person  were  within  the  Jurisdiction 
of  the  court  of  the  domicile  of  the  corpora- 
tion, who  would  be  required  to  respond  to 
their  liability  to  the  utmost  farthing,  while 
the  nonresident  stockholders,  although  own- 
ing property  within  the  Jurisdiction  of  the 
court,  having  enjoyed  all  the  benefits  arising 
from  the  relation  of  stockholder,  would  es- 
cape the  liability  Imposed  by  the  statute. 
The  following  cases  with  Code  provisions 
similar  to  those  of  this  state,  have  sustained 
the  right  to  a  writ  or  attachment  in  proceed- 
ings to  enforce  the  statutory  liability  of 
stockholders.  Kennedy  v.  Cal.  Savings  Bank, 
97  Cal.  93,  31  Pac.  846,  33  Am.  St.  Rep.  HB; 
Harper  v.  Carroll,  66  Minn.  487,  69  X.  W. 
610,  10G9 ;  Hanson  v.  Davison,  73  Minn.  454. 
76  N.  W.  254.  The  apellant  Bank  of  Com- 
merce, defended  upon  the  ground  inter  alia 
that  It  held  its  stock  as  collateral  security 
and  therefore  was  not  liable  as  a  stockholder. 
It  Is  uncontradicted,  that  a  certificate  for 
25  shares  of  the  capital  stock  of  the  insolvent 
bank  was  issued  and  delivered  to  api)ellant 
at  its  request  in  the  name,  "Bank  of  Com- 
merce, Salt  Lake  City";  that  It  receipted 
for  such  certificate  In  that  name;  that  its 
name,  as  above,  appears  on  the  stock  ledger 
of  the  insolvent  bank  as  the  owner  of  such 
stock;  that  It  voted  by  proxy  at  one  or  more 
meetings  of  the  stockholders  of  the  bank; 
that  there  Is  nothing  upon  the  face  of  the 
certificate  or  the  books  of  the  bank  in  any- 
wise qualifying  this  ownership  of  the  stock, 
or  indicating  that  It  held  the  same  as  col- 
lateral security.  Thus  the  question  is  square- 
ly presented,  may  a  person  hold  stock  in  a 
corporation  under  the  laws  of  this  state,  as 
collateral  security,  with  nothing  ujwn  the 
face  of  the  certificate  or  the  books  of  the 
corporation  to  Indicate  that  he  holds  it  in 
such  capacity  or  character,  and  escape  the 
liability  of  a  stockholder?  The  statute  in- 
volved is  1  Mills'  Ann.  St.  §  495.  "Xo  i>erson 
holding  stock  In  any  corporation  as  executor, 
administrator,  conservator,  guardian  or  trus- 
tee, and  no  person  holding  such  stock  as  col- 
lateral security,  shall  be  personally  subject 
to  any  liability  as  stockholders  of  such  cor- 
poration, but  the  person  pledging  such  stock 
shall  be  considered  as  holding  the  same,  and 
fnnds  in  the  hands  of  such  executor,  admin- 
istrator, conservator,  guardian  or  trustee, 
shall  be  liable  In  like  manner,  and  to  the 
same  extent,  as  the  testator  or  Intestate,  or 
the  ward  or  person  Interested  In  such  trust 
funds,  would  have  been  if  he  had  been  living 
and  had  been  competent  to  act,  and  held  the 
stock  in  his  own  name."  The  general  rule 
as  to  the  liability  of  a  pledgee  of  coriwrate 
stock  Is  thus  stated  by  Cook  In  hia  work 
on  Stock  and  Stockholders,  vol.  1,  I  247:  "A 
pledgee  of  stock,  that  Is,  one  to  whom  the 
stock  has  been  transferred  in  pledge  or  as 
collateral  security,  and  who  has  had  the  stock 
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transferred  Into  hla  own  namie  on  the  books 
of  the  company,  is  liable  to  the  credltorg  of 
the  corporation  as  though  he  were  the  ab- 
solute owner  of  the  Rtock.  This  rule  has 
frequently  beeu  enforced  In  the  case  of  the 
pledge  of  shares  of  stotii  in  a  national  bank. 
If,  however,  the  stock  has  been  entered  on 
the  corporate  books  not  In  the  name  of  the 
pledgee  but  in  the  name  of  a  "dummy"  the 
l»Iedgee  Is  not  liable  thereon.  The  statute 
lre(|uently  relieves  the  pledgee."  And,  In 
Clark  &  Marshall  on  Corporations,  vol.  3, 
page  2548:  "In  the  absence  of  statutory  pro- 
vision to  the  contrary,  a  i>er8on  who  appears 
on  the  books  of  a  corporation  as  a  stock- 
liolder  Is  liable  as  such  to  creditors,  although 
the  stock  may  have  been  transferred  to  him 
merely  as  collateral  security."  And,  In  2 
Morawetz  on  Private  Corporations,  §  8.'i2 : 
"It  has  accordingly  been  held,  that  the  credi- 
tors of  a  corporation  are  entitled  to  bold 
evei-y  legal  owner  of  shares  liable  as  a  share- 
liolder,  without  regard  to  equities  existing 
l)etween  hlni  and  third  i)€i'8ons,  and  may  en- 
force not  only  the  liability  of  such  sharehold- 
er to  contribute  the  portion  of  the  capital 
subscribed  by  him  to  the  company,  but  also 
any  further  liability  to  creditors  Imposed  by 
statute.  This  rule  has  bet^n  enforced  against 
trustees  holding  shares  for  the  benefit  of 
©there,  and  against  persons  to  whom  shares 
have  been  transferred  as  collateral  security 
for  a  claim  against  the  prior  holder."  The 
authors  above  quoted  cite  nimierous  author- 
ities In  support  of  the  principles  announced 
to  which  reference  Is  made,  without  citation 
here. 

The  argument  of  counsel  for  appellant  Is 
based  upon  statements  innde  by  the  authors 
above  quoted,  to  the  following  effect:  "A 
statute  frequently  relieves  the  pledgee." 
Cook,  i  247.  "Statutes  have  beon  passed  in 
some  of  the  states  making  the  equitable 
owner  of  shares  liable  In  place  of  the  legal 
holders."  Morawetz,  8  854.  "In  some  juris- 
dictions It  is  expressly  jjrovideil  by  statute 
that  persons  holding  stock  merely  as  col- 
lateral security  shall  not  be  liable  as  stock- 
Iiolders,  but  that  the  pledgor  shall  be  liable, 
and  under  such  a  provision  it  has  been  held 
that  a  person  who  has  taken  a  transfer  of 
stock,  absolute  on  its  face,  may  escape  lia- 
bility to  creditors  b3'  showing  that  the  trans- 
fer was  in  fact  as  collateral  security  merely." 
A  Clark  &  Marshall,  Private  Corporations,  p. 
2.">0.  The  authorities  cited  by  the  above 
authors  In  support  of  the  doctrine  announced 
In  the  last  quotations,  are  those  relie<I  upon 
by  counsel  for  appellant,  and  are  decisions 
In  cases  arising  under  the  statutes  of  New 
York,  Maryland,  and  Missouri.  The  statutes 
of  Missouri,  Maryland,  and  New  York  are 
substantially  the  same  as  the  statute  of  Colo- 
rado. 1  Mills'  Ann.  St.  $  4!)5,  supra.  Coun- 
sel concede  that  the  general  rule  is  as  stated 
by  the  above  authors,  but  contend  that  the 
general  rule  and  the  authorities  cited  In  sup- 
port thereof,  are  inapplicable  to  a  case  aris- 


ing under  the  Cdlorado  statute,  aud  that  the  ■ 
only  authorities  which  are  applicable  to  the 
case  under  consideration,  are  those  arising 
under  similar  statutes,  to  wit,  the  statutes  of 
New  York,  Missouri,  and  Maryland. 

Counsel  for  appellant  thus  state  their  posi- 
tion In  their  printed  brief,  after  quoting  the 
exception  to  the  funeral  rule  as  stated  by 
Clark  &  Marshal  in  the  last  above  quotation 
from  that  author:  "TWs  draws  the  distinc- 
tion, and  Shows  that  where  statutes  exempt 
the  holder  of  stock  as  collateral  security 
from  liability,  he  may  show  that  he  does 
hold  It  as  collateral  security,  and  when  he 
has  shown  that  he  so  holds  it,  he  presents 
a  complete  defense  to  an  action  instituted  by 
a  creditor  against  him  to  recover  upon  the 
basis  of  his  being  a  stockholder.  The  doc- 
trine has  been  announced  In  Maryland,  the 
doctrine  has  beeu  anounced  in  New  York,  the 
doctrine  has  been  announced  In  Missouri. 
The  statutes  In  these  states  are  to  all  Intents 
and  purposes  identical  with  the  statute  now. 
under  consideration.  The  Supreme  Court  of 
the  United  States  has  construed  the  statute 
of  Missouri  to  mean  what  It  says,  and  to  be 
effectual  to  exempt  from  liability  an  Individ- 
ual who  owns  stock  as  collateral.  Colorado 
has  a  statute  which  Is  now  before  the  court 
for  consideration  and  construction,  and  It  Is 
not  unreasonable  for  us  to  expect  that  this 
court  will  give  to  that  statute  the  same  con- 
struction which  has  been  given  to  statutes  of 
the  same  Import  In  Maryland,  'New  York  and 
Missouri  by  the  courts  of  those  states,  and 
by  the  Supreme  Court  of  the  United  States." 
An  examination  of  the  authorities  cited  by 
the  authors  In  support  of  the  exception,  and 
by  counsel  In  support  of  their  argument, 
leads  us  to  the  conclusion  that  the  cases  cited 
from  the  United  States  Supreme  Court, 
Maryland  and  Missouri  do  not  support  the 
principle  announced.  Burgess  v.  Seligman. 
107  U.  S.  20,  2  Sup.  Ct.  10,  27  t,.  Ed.  359. 
upon  which  much  reliance  is  placed,  was  an 
action  by  a  creditor  of  an  Insolvent  railroad 
corporation,  Incorxwrated  under  the  laws  of 
Missouri,  to  enforce  the  statutory  liability 
Imposed  upon  stockholders.  The  pertinent 
facts  found  by  the  court  were:  That  the 
defendants  held  stock  by  direct  issue  from 
the  corporation  under  a  trust  as  security  for 
money  advanced  to  the  corporation;  that 
the  stock  transfer  book  of  the  corporation 
showed  that  the  stock  was  "held  in  escrow;" 
that  plaintiff  had  actual  notice  and  knowl- 
edge of  the  manner  In  which,  and  the  pur- 
poses for  which,  the  defendants  held  the 
stock ;  and  that  plaintiff  had  derived  a  ben- 
efit from  the  transaction  between  the  defend- 
ants and  the  corporation.  Under  the  above 
state  of  facts,  the  court  decided  that  one  who 
"held  In  escrow"  the  stock  of  a  corporation, 
that  fact  appearing  upon  the  books  of  the 
corporation,  such  stock  being  Issued  directly 
to  the  stockholder,  in  trust,  to  secure  the 
debt  of  the  corporation,  was  not  a  stockhold- 
er, and  could  not  be  held  as  a  stockholder 
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under  the  Missouri  statrite.  The  facts  clear- 
ly dlstliigulah  this  case  from  the  case  at  bar. 
Union  SavingB  Association  v.  Beligman,  92 
Ma  635,  15  S.  W.  680,  1  Am.  St  Rep.  776 
(OTerruIlng  Grlswold  v.  Seltgman,  72  Mo.  110 
and  cases  following  It)  was  a  case  growing 
oat  of  practicaly  the  same  transaction  in- 
volved and  decided  in  Burgess  v.  Sdigman, 
snpra,  and  for  the  reasons  above  stated,  must 
be  held  to  be  entirely  Inapplicable  to  the  case 
under  consideration.  The  Maryland  case  re- 
lied on  Is  Matthews  v.  Albert,  24  Md.  fi27. 
It  appears  from  the  opinion,  that  Tiernan, 
"who  claimed  exemption  from  the  liability  of 
a  stockholder,  had  loaned  money  to  the  com- 
pany, taking  as  security  for  the  payment  of 
the  loan,  a  certificate  of  stock  of  the  com- 
pany Issued  directly  to  him  by  the  company, 
upon  which  certificate  an  Indorsement  was 
made  by  the  president  of  the  corporation,  to 
the  effect,  that  It  bad  been  issued  to  Tiernan 
as  collateral  security  for  the  loan.  Thus,  It 
plainly  appears  from  this  statement  of  facts, 
that  Tiernan  was  a  creditor  of  the  corpora- 
tion on  account  of  money  loaned  to  It,  and 
that  he  held  the  stock  upon  which  he  was 
sought  to  be  made  liable  as  a  stockholder,  as 
collateral  security  for  a  loan,  which  fact  ap- 
peared upon  the  face  of  the  certificate.  Upon 
this  point  the  opinion  says:  The  claim  of 
W.  H.  Tiernan  is  for  $2,000,  money  alleged 
to  be  loaned  to  the  company  on  the  8th  of 
January,  1859,  and  is  proved  by  James  C. 
Berry ;  but  It  la  Insisted  by  the  appellees  that 
Tiernan,  instead  of  being  a  nonstockholder 
creditor,  is,  according  to  the  evidence,  a 
stockholder,  and  as  much  liable  as  the  Al- 
berts. We  do  not  concur  In  this  view  of  the 
relation  of  Tiernan  to  the  company.  In  our 
opinion  his  claim  is  for  money  loaned,  and 
the  stock  transferred  to  him  was  held  by 
him  as  collateral  security  for  his  loan,  and 
so  holding  It,  he  Is  not  personally  subject  to 
any  liability  as  a  stockholder,  but  Is  protected 
by  the  provision  of  the  twelfth  section  of  the 
act  of  1852,  chapter  338."  Thus  It  Is  seen 
the  fact  In  the  last  case  clearly  distinguish  it 
from  the  case  under  consideration,  so  that 
the  authorities  cited  by  the  authors  from  the 
United  States  Supreme  Court,  Maryland  and 
Missouri  in  support  of  the  exception  stated 
and  relied  upon  by  appellants,  are  not  In 
point. 

The  only  case  cited  by  counsel  under  a 
statute  similar  to  the  statute  of  this  state, 
which  appears  to  support  their  contention 
Is  McMahon  v.  Macy,  61  N.  Y.  153,  where  It 
Is  said:  "Section  11  of  the  general  railroad 
act  of  1850  [Laws  1850,  p.  215,  c.  140]  pro- 
vides that  no  person  holding  stock  In  a  rail- 
road company  as  collateral  security  shall  be 
personally  liable  as  a  stockholder,  but  the 
person,  pledging  the  stock  shall  have  the  lia- 
bility as  stockholder.  Under  this  law  the  evi- 
dence that  the  stock  In  question  was  assigned 
to  the  defendant  as  collateral  security,  should 
have  been  received  and  considered,  and 
should  have  secured  to  the  defendant  ex- 


emption from  liability  on  account  of  the 
stock."  No  authorities  are  cited  In  support 
of  this  conclusion,  which  might  be  classed 
a4  obiter  dictum,  and  It  is  certainly  against 
the  overwhelming  weight  of  authority  In 
this  country.  Judge  Thompson  in  his  work 
on  Corporations,  at  section  2037,  thus  criticis- 
es the  above  case:  "But  the  late  Ck>mmissiou 
of  Appeals  of  New  York  held  that  a  person 
who  received  a  transfer  of  the  stock  of 
another  as  collateral  security  for  a  debt  due 
by  the  latter  could  not  be  held  liable  as  a 
shareholder  to  a  creditor,  in  a  direct  actiou 
given  by  a  statute  to  the  creditor  against 
the  shareholder,  although  his  name  appoarod 
on  the  books  of  the  company  as  absolute 
owner.  The  opinion  of  Commissioner  Earl 
proceeds  on  the  analogy  of  the  rule  that  it  is 
competent  to  show  that  an  assignment  or 
conveyance,  absolute  in  form,  was  Intended 
only  as  a  security.  Be  adds  that,  'there  is 
nothing  In  any  statute  which  makes  the 
books  of  the  company  the  incontrovertible 
evidence  of  ownership  of  stock.'  It  Is 
doubtful  whether  this  1b  to  be  regarded  as 
more  than  an  expression  of  opinion  by  a 
single  judge.  But  however  it  is  to  be  view- 
ed, it  is  a  plain  Judicial  aberration.  Nothing 
is  better  settled  in  the  law  of  corporations 
than  that  the  stockholder  whose  name  ap- 
pears on  the  books  of  the  corporation  with 
his  own  consent  is  absolutely  bound  in  the 
character  which  be  thus  assumes,  both  to 
the  company  and  to  its  creditors."  We 
believe  tiiat  counsel  have  entirely  miscon- 
ceived the  Intention  and  purpose  of  the 
statute  of  this  state,  and  of  New  York,  Mary- 
land and  Missouri,  now  under  consideration. 
The  general  rule  of  law  is  that  the  mem- 
bers of  a  corporation  are  not  liable  for  its 
debts  or  torts  except  to  make  good  the 
amount  due  to  the  corporation  for  its  shares, 
unless  made  so  by  constitutional  or  statutory 
enactment  The  members  of  a  corporation 
are  Its  shareholders.  Its  stockholders,  those 
who  appear  upon  the  books  of  the  corpo- 
ration In  such  character  or  capacity.  "The 
trustee  of  stock  who  is  recorded  on  the 
corporation  books  as  a  stockholder  is  by 
cc<mmon  law  liable  on  such  stock  as  though 
he  were  the  absolute  owner  of  the  same. 
This  is  the  rule  even  though  he  Is  recorded 
on  the  corporation  books  not  as  the  absolute 
owner  but  as  a  trustee  of  stock."  Cook  on 
Stock,  I  245.  The  same  rule  as  that  last 
quoted  would  apply  to  the  other  classes  of 
holders  of  stock  designated  In  the  statute 
under  consideration.  The  earlier  statutes 
imposed  a  liability  upon  all  stockholders  or 
shareholders,  without  regard  to  the  capacity 
in  which  they  might  be  holders  of  stock  or 
shares.  In  this  regard  they  follow  the  rule 
at  common  law,  an  above  stated  by  Cook. 
The  intention  of  the  statutes  under  consider- 
ation, was  to  relieve  persons  holding  stock 
in  a  fiduciary  capacity  from  personal  liabili- 
ty Imposed  by  the  common  law  and  the 
earlier  statutes  in  this  country,  and  place 
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such  liability  upon  the  owner  of  the  legal 
and  not  the  equitable  title  to  the  stock,  that 
is,  upon  the  cestui  que  trust  or  the  estate  of 
the  testator,  intestate,  ward  or  pledgor,  as 
the  case  may  be.  Section  533,  1  Mills'  Ann. 
St.,  supra,  having  Imposed  the  liability  up- 
on shareholders  or  holders  of  shares  as  dis- 
tinguished from  the  owners  of  shares,  those 
who  hold  as  trustees,  etc.,  or  as  pledgees,  to 
avail  themselves  of  the  exemption  provided 
by  1  Mills'  Ann.  St  i  495,  must  comply  with 
the  statute  as  enacted.  This  l>elng  true, 
according  to  the  terms  of  the  statute  the 
stock  must  be  held  as  trustee  or  as  collateral 
security,  that  is  In  the  character  of  trustee 
or  pledgee,  and  unless  the  stock  is  so  held 
and  that  fact  appears  upon  the  books  of  the 
company,  the  holder  will  not  be  e.\empt  from 
the  liability  imposed  by  the  statute. 

In  those  Jurisdictions  where  statutes  have 
been  enacted  providing  that  persons  holding 
shares  as  executors,  administrators,  conser- 
vators, guardians  or  trustees  shall  not  be 
subject  to  Uablllt}'  as  stockholders.  It  Is  held 
that  to  protect  such  persons  from  personal 
liability  is  must  appear  on  the  books  of  the 
corporation  that  the  holding  is  In  such 
capacity.  Pavis  v.  First  Baptist  Society,  44 
Conn.  582,  Fed.  Ca«.  Xo.  3,633;  Sherwood  v. 
Illinois  Trust  &  Savings  Bank,  195  111.  112, 
«2  X.  E.  835,  88  Am.  St.  Rep.  183 ;  Pullman 
T.  Upton,  0«  U.  S.  328,  24  L.  Ed.  818.  In 
Davis  V.  First  Baptist  Society,  it  Is  said: 
"Creditors  have  a  right  to  know  who  have 
pledged  their  Individual  liability.  If  trustee- 
ship does  not  appear  upon  the  books  of  the 
bank,  they  have  a  right  to  Infer  that  the 
stockholder  Is  personally  liable.  If  a  trustee 
wishes  to  disclose  his  trusteeship,  there  Is 
no  difficulty  In  giving  notice  upon  the  books 
of  the  bank.  If  be  does  not  disclose  his 
tmsteeship,  be  Is  guilty  of  laches,  for  which 
others  should  not  suffer.  The  settlement  of 
the  affairs  of  an  Insolvent  bank  would  be 
rendered  a  matter  of  great  labor,  expense 
and  delay.  If  persons  who  appeared  upon  the 
books  of  the  bank  as  Individual  stockholders 
were  permitted  to  relieve  themselves  by 
proving  that  they  held  the  stock  as  executors, 
or  guardians,  or  trtistees.  Citing  Adderly  v. 
Storm,  «  Hill  (X.  Y.)  628;  Stover  v.  Flack, 
30  N.  Y.  64;  Crease  v.  Babcock,  10  Mete. 
(Mass.)  525;  Hale  v.  "Walker,  31  Iowa,  344, 
7  Am.  Rep.  137.  The  statute  of  this  state 
and  like  statutes  merely  add  the  pledgee  of 
stock  to  the  other  classes  of  persons,  mention- 
ed In  the  federal  statutes,  and  the  statutes  of 
all  the  states  of  like  Import.  It  follows,  that 
the  general  rule  announced  by  the  text- 
writers  above  quoted,  and  the  fe<leral  and 
state  courts,  to  which  we  have  found  no 
exception,  that  a  person  whose  name  right- 
fully appears  on  the  books  of  a  corporation 
Is  a  shareholder,  and  must  respond  as  such  to 
all  the  statutory  liabilities  imposed  upon 
shareholders,  applies  with  full  force  to  those 
holding  stock  as  collateral  security,  unless 


It  appears  on  the  books  of  the  corporation, 
that  the  stock  Is  so  held. 

This  conclusion  Is  supported  by  the  United 
States  Supreme  Court  In  Pauly  T.  State  Loan 
&  Trust  Co.,  105  U.  S.  606,  17  Sup.  Ct.  463, 
41  L.  Ed.  844,  a  case  cited  by  coun-sel  for  ap- 
pellant bank,  which  was  an  action  to  recover 
an  assessment  made  on  the  shareholders  of 
a  national  banking  association  and  therefore 
Involved  a  construction  of  the  federal  stat- 
utes. It  appeared  that  the  defendant  trust 
company,  was  a  holder,  as  pledgee,  of  shares 
of  stock  of  the  California  Xatlonal  Bank  of 
San  Diego.  The  opinion,  written  by  Mr.  Jus- 
tice Harlan,  Is  an  exhaustive  and  learned  re- 
view and  analysis  of  all  the  authorities,  fed- 
eral and  state,  bearing  upon  the  question  un- 
der consideration.  The  conclusion  arrived  at 
by  the  court  is:  "That  if  the  owner  trans- 
fers his  shares  to  another  person  as  collateral 
security  for  a  debt  due  to  the  latter  from  such 
owner,  and  If,  by  the  direction  or  with  the 
knowledge  of  the  pledgee,  the  shares  are 
placed  on  the  books  of  the  association 
In  such  way  as  to  imply  that  the  pledgee 
Is  the  real  owner,  then  the  pledgee  may 
be  treated  as  a  shareholder  within  the 
meaning  of  section  5151  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp.  St. 
1901,  p.  3465]  and  therefore  liable  upon  the 
basis  prescribed  by  that  section  for  the  con- 
tracts, debts  and  engagements  of  the  associa- 
tion." After  a  discussion  of  the  relations  ex- 
isting between  pledgor  and  pledgee  the  opin- 
ion proceeds:  "Does  the  statute  In  letter  or 
spirit,  require  that  the  word  'pledgee'  ap- 
pended to  the  name  of  the  party  to  whom 
certificates  308  and  309  were  issued,  should  be 
entirely  Ignored?  Is  the  holder  of  such  cer- 
tificates In  no  better  condition.  In  respect  of 
liability  as  a  shareholder,  than  If  snch  list 
had  Imported  absolute  ownership  in  the 
transferee?"  The  conclusion  of  the  court  Is 
stated  as  follows:  "Our  conclusion  la  that 
the  defendant  In  error  cannot  be  regarded 
otherwise  than  as  a  pledgee  of  the  stock  In 
question.  Is  not  a  shareholder  within  the 
meaning  of  section  5151  of  the  Revised  Stat- 
utes, and  is  not,  therefore,  subject  to  the  li- 
ability imiiosetl  upon  the  shareholders  of  na- 
tional banking  associations  by  that  section.'' 
In  Rankin  v.  Fidelity  Trust  Company,  189  U. 
S.  242,  23  Sup.  Ct.  353,  27  L.  Ed.  792,  which 
was  an  action  by  the  receiver  of  a  national 
bank  to  recover  an  assessment  upon  the 
shareholders  of  a  bank,  pursuant  to  United 
States  Rev.  St.  f  5151,  it  was  held,  that  a 
mere  pledgee  who  receives  from  his  debtor  a 
transfer  of  shares,  surrenders  the  certificate 
of  the  bank  and  takes  out  new  ones  In  his 
own  name  in  which  he  Is  described  as 
pledgee,  and  holds  them  as  collateral  security 
for  the  payment  of  his  debt,  is  not  subject  to 
personal  liability  as  a  shareholder  but  it  Is 
otherwise  if  he  allows  his  name  to  appear  on 
the  books  as  owner. 

Hurlburt  v.  Arthur,  140  CaL  103,  73  Pac. 


Digitized  by 


Google 


€48 


85  PACIFIC  REPORTEU. 


(Goto. 


734,  98  Am.  St.  Rep.  17,  decided  September 
4.  1903,  under  a  statute  substantially  the 
same  as  the  statute  here  under  consideration, 
■was  a  case  by  creditors  to  enforce  statutory 
liability  of  stockholders.  The  court  says, 
"The  only  question  presented  on  this  appeal 
is,  whether  in  this  state  one  who,  upon  the 
books  of  a  banking  corporation,  appears  as  a 
stockholder,  may  show,  to  escape  his  stat- 
utory liability  to  Its  creditors,  depositors  In 
this  instance,  that  he  was  not  in  fact  the 
owner  of  the  stock,  but  held  it  merely  as  col- 
lateral security."  Its  conclusion  is:  "And 
the  general  rule  upon  this  subject  Is,  that  in 
the  absence  of  an  express  statute  to  the  con- 
trary, the  liability  to  pay  calls  and  to  responu 
to  creditors  In  the  event  of  Insolvency  of  the 
<'oriK)ration,  attaches  to  the  holder  of  the 
legal  title  to  the  stock,  and  the  courts  will 
not  look  beyond  the  registered  shareholder 
nor  inquire  under  what  equity  he  holds,  and 
80  one  who  takes  stock  as  collateral  security 
and  has  it  transferred  to  himself  and  so 
registered  on  the  books  of  the  company,  will 
be  liable  to  the  creditors.  (Citing  a  large 
number  of  authorities.)  Some  of  these  cases 
cited  have  reference  to  claims  of  nonliability 
by  persons  who  were  in  fact  trustees,  al- 
though they  did  not  so  appear  upon  the  books 
of  the  company.  They  were,  nevertheless, 
held  liable,  and  the  same  reasoning  which 
would  apply  In  such  cases,  is  equally  ap- 
plicable to  persons  claiming  exemption  from 
liability  as  pledgees  under  our  section  of  the 
Code,  because  any  Immunity  from  liability 
which  is  there  given  to  trustees  Is  equally  ex- 
tended to  pledgees;  they  both  stand  upon  tht 
same  legal  plane  In  this  respect"  Counsel 
for  appellant  criticize  this  case,  saying,  that 
the  expressions  above  quoted  are  purely 
obiter,  and  that  the  court  failed  to  discrim- 
inate between  the  two  classes  of  cases  which 
they  have  presented  to  this  court.  In  other 
language,  that  the  California  court  fails  to 
make  the  distinction,  which  counsel  so  ear- 
nestly and  ably  insist,  exists.  In  both  posi- 
tions counsel  are  in  eiTor.  As  shown  by  the 
<]Uotation,  the  expressions  of  the  court  were 
upon  the  only  point  in  the  case,  and  further, 
it  is  apparent  from  the  opinion,  that  the 
same  distinction  urged  by  learned  counsel 
here,  was  presented  to  the  Supreme  Court  of 
California,  by  that  court  considered,  and  the 
«-onclusion  reached,  that  no  such  distinction 
exists,  in  which  conclusion  we  concur,  from 
which  it  follows  that,  under  the  uncontradict- 
ed facts  in  this  case,  briefly  stated  above, 
although  the  appellant  held  the  stock  as  col- 
lateral security,  nevertheless,  it  must  suffer 
the  penalty  which  the  law  imposes  upon  a 
pledgee  who  fails  to  show  upon  the  books  of 
a  corporation  what  the  real  transaction  was. 
It  is  contended  by  all  appellants : 
1.  That  section  Sas,  1  Mills'  Ann.  St.,  supra, 
was  not  passed  In  conformity  with  the  con- 
stitutional requirements,  and  Is  therefore 
void.  The  statute  in  question  was  pa-si^od 
by  the  General  Assembly  of  188-5,  and  was 


known  as  "House  BUI  No.  243."  "A  bill 
for  an  act  to  fix  and  define  the  liability  of 
shareholders  in  banks,  trust,  dq)osit  and 
security  associations."  Approved  March  25, 
1885,  Sess.  Laws  1885,  p.  204.  The  printed 
Journal  of  the  Senate  for  the  session  of  the 
General  Assembly  of  1SS5,  of  date,  March  23, 
1885,  at  page  1136,  contains  the  following, 
as  api)ears  by  the  abstract  of  record  in  this 
case :  "II,  B.  No.  243.  A  bill  for  an  act  to 
fix  and  define  the  liability  of  sbarebolderg  iu 
banks,  savings  banks,  trust,  deposit  or  secur- 
ity associations.  Was  read  the  third  time. 
The  question  being,  shall  the  bill  iwss?  The 
roll  was  called  with  the  following  result: 
Yeas,  21  senators.  Nays,  none.  Absent 
and  excused,  2.  Absent  and  not  voting,  3. 
So  the  bill  passed.  The  title  was  read  and 
agreed  to."  At  page  1174  of  the  Senate 
Journal,  under  date  March  25,  1885,  as 
follows:  "The  Lieiuteuant  Governor  announc- 
ed that  he  had  signed  House  Bill  No.  243,  an 
act  to  fix  and  define  the  liability  of  share- 
holders In  banks,  sjivings  banks,  trust,  de- 
posit or  security  associations."  Section  26, 
art.  5,  of  the  Constitution  of  Colorado,  in- 
voked by  couasel  in  support  of  their  position, 
that  the  act  in  question  was  not  passed  ac- 
cording to  the  requirements  of  the  Consti- 
tution Is:  "The  presiding  officer  of  each 
bouse  shall,  in  the  presence  of  the  bouse  over 
which  he  presides,  sign  all  bills  and  Joint 
resolutions  passed  by  the  General  Assembly 
after  their  title  shall  have  been  publicly 
read,  lmme<11ately  before  signing;  and  the 
fact  of  signing  shall  be  entered  on  the  Jour- 
nal." 

It  Is  contended  that  it  conclusively  and 
affirmatively  apiiearo  from  the  above  extract 
from  the  Journal  of  the  Senate  that,  the  sig- 
nature of  the  Lit'uteuaut  Governor  to  the  above 
bill  was  not  affixed  thereto  by  him  In  the 
presence  of  the  ho\ise  over  which  he  pre- 
sided, after  the  title  of  the  bill  had  l)e?n 
publicly  read,  immediately  before  the  sign- 
ing. In  Ke  Robei-ts,  5  Colo.  525,  .'hJS,  this 
court  said :  "The  re<iuirement  of  section  2«'», 
art.,  that  the  fact  of  the  signing  of  a  bill 
by  the  i)residing  officer  in  the  presence  of 
the  house  over  which  he  presides  'shall  be 
entered  on  the  journal'  is  directory,  and, 
in  the  silence  of  the  journal.  It  will  be  pre- 
sumed that  the  bill  was  so  signed."  Counsel 
contended  that  the  above  is  dictum  and  that 
subseqiient  diH'isions  of  this  court  have  either 
overruled  or  disregarded  the  ruling  in  the 
Roberts  Case.  No  decision  of  this  court  has 
been  cited  and  we  know  of  none,  wherein  the 
decision  of  the  court  in  the  Roberts  Case  upon 
this  iwlnt  has  been  ovcrruletl,  disregarded,  or 
in  any  wise  criticised.  However,  we  do  not 
agree  with  counsel  in  their  contention,  that 
section  20,  art.  5,  supra,  requires  that  the  fact 
of  signing  In  the  presence  of  each  house.  Im- 
mediately after  tlie  title  of  the  bill  has  been 
read.  Is  required  by  the  mandatory  provisions 
of  the  Constitution  to  be  made  a  matter  of 
Journal  record.     In  other  words,  the  mere 
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fact  that  tlie  bill  or  joint  resolution  was 
signed  by  tiie  presiding  officer  of  the  House  or 
Se.iate  Is  tbe  only  matter  which  is  required  to 
be  made  a  matter  of  journal  record.  Tbe 
section  of  tbe  Cionstitutlon  under  considera- 
tion does  not  require  that  tbe  journal  should 
show  that  the  bill  was  signed  in  the  presence 
of  the  House  and  Senate  immediately  after  Its 
title  bad  been  publicly  read.  In  Insurance 
Co.  T.  Loan  Co.  20  Colo.  1,  5,  36  Pac.  793,  In 
discussing  tbe  effect  of  a  failure  of  tbe  Journal 
to  show  that  tbe  bill  had  been  read  at  length 
on  three  difTerent  days  (section  22,  art.  5  ) 
this  court  said:  "Although  the  journal  does 
not  show  affirmatively  thiit  the  bill  was  read 
nt  length  upon  three  different  days  in  the  sen- 
ate It  does  show  that  it  was  read  a  first  and 
third  time.  It  could  not  have  been  read  a 
third  time  unless  there  had  been  a  second 
reading.  Aside  from  this,  merely  negative 
evidence  is  not  sufficient  to  Impeach  the  en- 
rolled act  duly  signed  and  authenticated  by 
the  proper  officers  and  lodged  in  tbe  office 
of  tbe  Secretary  of  State.  Judge  Cooley  In 
bis  work  on  Constitutional  Limitations,  page 
167,  says,  in  speaking  of  a  similar  provision. 
The  journals  which  each  house  keeps  of  its 
proceedings  ought  to  show  whether  this 
rule  is  complied  with  or  not;  but  in  case 
they  do  not,  the  passage  in  the  manner  pro- 
vid«l  by  the  Constitution  must  be  presumed, 
In  uwordance  with  tbe  general  rule  which 
pit'sumes  the  proper  discharge  of  official 
duty.'  See,  also.  In  re  Roberts,  5  Colo.  525, 
niid  cases  cited.  The  above  from  Mr.  Cooley 
is  a  dear  statement  of  the  law  applicable  In 
the  absense  of  a  mandatory  provision  of  the 
Constitution  requiring  the  fact  to  be  made  a 
matter  of  journal  record."  In  Re  Roberts, 
a  Colo.  !534,  this  court  said:  "If  the  records 
are  silent  touching  the  c-ompllance  with  the 
(■(jnstitutional  requirement,  there  Is  a  pre- 
soiiiption  of  right  action  in  favor  of  a  body 
acting  under  oath  to  support  the  Constitu- 
tion," citing  cases.  And  in  Andrews  v.  The 
People,  33  Colo.  103,  199,  79  Pac.  1031,  1034, 
"In  determining  whether  the  constitutional 
requirements  with  respect  to  the  passage  of 
bills  bave  been  complied  with,  resort  can  be 
bad  to  the  legislature  journals.  If  it  affirma- 
tively appears  therefrom,  either  expressly  or 
by  necessary  Implication,  that  tbe  provisions 
of  tbe  Constitution  were  not  observed,  then 
tb«  bill  Is  not  valid.  If,  however,  they  are 
merely  silent  on  this  question,  it  must  be 
presumed  that  tbe  fundamental  law  on  the 
subject  of  tbe  passage  of  b'Me  was  in  all 
respects  followed.  Insurance  Co.  v.  Loan 
Co.,  20  Colo.  1.  36  Pac.  793;  In  re  Roberts,  5 
Colo.  525;  State  ex  rel.  v.  Frances,  26  Kan. 
724."  Under  tbe  above  rules,  we  conclude 
that,  tbe  record  being  silent  as  to  whether  the 
title  of  tbe  bill  was  publicly  read  immedi- 
ately before  it  was  signed  in  the  presence  of 
tbe  Senate,  by  the  Lieuteuuut  Qovernor,  sec- 
tion 26,  art  5  not  requiring  that  the  journal 
record  should  so  state,  tbe  presumption  is 
that  the  constitutional  requirement  was  com- 


piled with,  and  the  contention  of  counsel 
tbat  section  533,  1  Hills'  Ann.  St.  is  invalid 
and  void,  is  untenable. 

2.  It  is  said  by  appellants  tbat  tbe  com- 
plaint Is  insufficient  in  that  it  does  not  al- 
lege tbe  Insolvency  of  tbe  bank;  that  it  does 
not  appear  therefrom  that  the  defendants  are 
all  of  tbe  stockholders  of  tbe  bank,  nor  that 
the  assets  of  tbe  bank  are  insufficient  to 
meet  Its  liabilities.  While  the  complaint  is 
not  a  model,  we  do  not  think  that  the  objec- 
tion is  well  taken.  The  complaint  herein  is 
framed  along  tbe  lUies  of  tbe  complaint  In 
Zang  V.  Wyant,  25  Colo.  551,  56  Pac.  50.'», 
71  Am.  St  Rep.  145,  which  was  there  held 
sufficient 

3.  It  is  insisted  that  the  assignee  of  tbe 
insolvent  bank,  should  have  been  made  a. 
partj'  defendant  Defendants'  demurrer  to 
tbe  complaint  was  upon  tbe  ground,  inter 
alia,  defect  of  parties.  This  demurrer  was 
overruled.  Defendants  answered  over,  and 
thereby  waived  the  right  to  raise  tbis  ques- 
tion on  appeal.    Zang  v.  Wyant  snpra. 

4.  The  court  overruled  the  motion  of  ap- 
pellants to  strike  the  complaint  from  tbe 
flies,  upon  tbe  ground,  that  no  order  of  court 
bad  been  made  permitting  an  action  to  be 
brought  by  plaiutlfT  on  behalf  of  himself 
and  others  similarly  situated.  Section  12, 
Hills'  Ann.  Code  provides:  "When  tbe  par- 
ties are  numerous  and  it  is  Impracticable  to 
bring  them  all  before  tbe  court  one  or  more 
may  sue  or  defend  for  tbe  benefit  of  all  and 
the  court  may  make  an  order  tbat  the  action 
be  so  prosecuted  or  defend."  Tbe  Code  pro- 
vision, as  to  an  order  by  tbe  court,  above 
recited,  is  not  mandatory.  It  Is  not  juris- 
dictional. The  effect  of  tbe  order  denying 
tbe  motion  to  strike  the  complaint  from  the 
flies  was  to  permit  tbe  action  to  be  prosecuted 
in  the  form  in  which  it  had  been  commenced. 
There  was  no  error  in  the  ruling. 

5.  Appellants  In  their  third  defense  aver 
red  that  section  533,  Mills'  Ann.  St  ap- 
proved March  25,  1885,  "is  not  and  never 
was  a  law  of  tbe  state  of  Colorado  nor  was 
the  same  ever  enacted  and  signed  in  the  man- 
ner prescribed  by  the  Constitution  of  the 
state  of  Colorado  for  tbe  following  reasons, 
to  wit:"  Then  follow  allegations  specify- 
ing wherein  tbe  mandatory  requirements  of 
tbe  Constitution  bad  not  been  complied  with 
in  tbe  passage  of  tbe  law  referred  to.  Tbe 
reply  to  this  defeise  was :  "For  a  reply  to 
tbe  third  alleged  defense  of  said  defendants, 
plaintiffs  say,  that  as  to  the  matters  and  things 
therein  set  forth  they  have  not  and  cannot 
obtain  sufficient  knowledge  or  informatioa 
upon  which  to  base  a  belief."  The  motion 
of  appellants  for  judgment  on  tbe  pleadings 
upon  the  ground  tbat  there  was  no  reply 
to  this  defense  was  overruled.  Error  Is  as- 
signed upon  this  ruling.  Tbe  contention  of 
appellants  is  that  tbe  reply  being  in  tbe 
form  provided  by  section  56,  Mills'  Ann. 
Code,  of  matters  which  were  presumptively 
within  tbe  knowledge  of  plaintiff  was  no  re- 
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ply.  It  cannot  be  bold,  tbat  tbe  matters 
alleged  In  tbe  tblrd  defense  were  presump- 
tively wltbin  the  knowledge  of  plaintiff,  and 
therefore,  the  reply  was  good,  under  section 
56,  Mills'  Ann.  Code.  Aside  from  this,  the 
failure  to  reply  to  tbe  affirmattre  material 
allegations  of  the  answer  Is  an  admission 
of  such  allegations.  This  is  tbe  basis  upon 
which  the  motion  for  Judgment  on  tbe  plead- 
ings was  predicated.  "In  Peckbam  r.  Tbe 
People,  32  Colo.  140,  75  Pac.  422,  it  was 
expressly  said,  that  it  is  not  within  the 
power  of  counsel  to  enter  into  a  stipulation, 
the  effect  of  which  will  render  tbe  law  void, 
and  the  court  will  not  consider  admissions 
of  parties  or  their  counsel  that  the  low  has 
not  been  passed  in  accordance  with  tbe 
mandatory  requirements  of  the  Constitution, 
or  admissions  of  facts  as  to  the  contents  of 
tbe  leglslatiTe  Journal."  Anderson  t.  Grand 
Valley  Irr.  liistrict  (decided  by  this  court 
Jan.  8, 1906).  85  Pac.  313.  See,  also.  Marean 
V.  Stanley,  21  Colo.  43,  39  Pac.  108«.  The 
rule  announced  in  tbe  above  cases  applies 
with  equal  force  to  admissions  of  parties  or 
counsel  by  pleading,  and  as  said  In  the 
Anderson  Case,  supra:  "This  is  the  sort  of 
question  which  tbe  court  will  sua  sponte 
raise."  There  was  no  error  in  tbe  ruling. 
-  6.  It  Is  said  that  tbe  court  erred  in  al- 
lowing the  stock  ledger  of  tbe  insolvent  bank 
to  be  introduced  in  evidence  to  prove  tbat 
appellants  were  stockboldM^  of  tbe  bank, 
in  that  tbe  stock  ledger  was  not  such  a 
book  as  Is  required  to  be  kept  by  tbe  officers 
of  a  corporation,  by  1  Mills'  Ann.  St.  §  50a 
The  stock  ledger  has  been  certified  to  this 
court,  and  we  have  examined  it.  It  seems  to 
be  In  all  respects  similar  to  tbe  stock  ledger 
passed  upon  by  the  court  In  Zang  v.  Wyant, 
supra.  It  was  Identified  and  supported  by 
tbe  testimony  of  tbe  ex-cashier  of  the  bank, 
to  the  same  effect  as  the  book  passed  ui)on 
in  Zang  v.  AVyant,  was  identified  and  sup- 
ported by  Mr.  Root  We  think  tbe  book 
with  tbe  testimony  supporting  it,  was  com- 
petent and  sufficient  evidence  to  prove  that 
appellants  were  stockholders  of  the  Insol- 
vent bank. 

7.  The  court  found  that  appellants  were 
liable  to  the  limit  of  tbe  liability  Imposed 
by  the  statute,  to  wit,  "double  the  amount  of 
tbe  par  value  of  tbe  stock,"  and  in  Its  de- 
wee  awarded  Judgment  against  each  appel- 
lant for  thiat  amount  with  interest  thereon  i 
from  January  6,  1902,  to  tbe  date  of  the 
rendition  of  tbe  decree.  The  maximum  lia- 
bility ibiposed  by  the  statute  is  "double  the 
amount  of  the  par  value  of  tbe  stock."  This 
is  the  limit  of  recovery  by  creditors.  Zang 
V.  Wyant,  supra.  Clark  &  Marshal,  vol.  3, 
page  25i6:  Richmond  v.  Irons,  121  U.  S. 
27.  M,  7  Sup.  Ct.  788,  30  L.  Ed.  8fi4.  The 
allowance  of  Interest  was  error.  This  er- 
"tor  will  not  necessitate  a  reversal  of  the 
Judgment. 

'.  The  order  will  be  that  the  Judgment  be 
modiflcfd  as  to  all  appellants,  limiting  the 


amount  of  tbe  Judgment  against  each  appel- 
lant to  an  amount  equal  to  "double  tbe 
amonnt  of  the  par  value  of  tbe  stock"  held 
by  each  appellant  respectively,  as  found  by 
the  trial  court.  Tbat  the  cause  be  remand- 
ed with  directions  to  the  trial  court  to  modi- 
fy the  Judgment  as  herein  indicated,  nunc 
pro  tunc,  and  tbat  the  Judgment  in  all  other 
respects,  be  affirmed. 
Modified  and  affirmed. 

CAMPBELL,  J.,  not  sitting; 


FITZPATRICK    ▼.    PEOPLE. 
(Supreme  Court  of  Colorado.    April  2,  1906.) 

1.  CBIMINA.L  Law— AppbaI/— Review  of  Evi- 
dence. 

Only  written  evidence  having  been  con- 
sidered by  the  district  court  in  a  proceeding 
to  hold  to  bail  to  keep  the  peace,  it  may  be 
examined  and  weighed  on  appeal  uninfluenced 
by  tlie  finding  of  tbat  court. 

2.  Costs  — In    (^btminal   Case  —  Taxation 
Against  Prosecutob. 

Under  Mills'  Ann.  St.  g  1454,  providing 
that  when  one  is  bonnd  by  recognizance  to  keep 
tbe  peace,  and  on  the  hearing  in  the  district 
court  it  shall  appear  that  the  prosecution  was 
commenced  maliciously  without  reasonable  or 
proper  cause,  the  court  may  give  judgment 
against  the  prosecutor  for  costs,  tbe  costs  may 
not  be  taxed  against  the  prosecuting  witness 
where  the  evidence  does  not  justify  a  finding 
that  the  prosecution  was  malicious. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Costs,  {£  1141,  1142.] 

Appeal  from  District  Court,  Gunnison 
County;    Theron  Stevens,  Judge. 

Proceeding  by  the  people  to  place  one 
Flohr  under  bond  to  keep  the  peace.  Fl^m 
a  Judgment  taxing  the  costs  against  the  pros- 
ecuting witness,  Peter  Fitzpatrick,  he  ap- 
peals.   Reversed. 

Brown  and  Xonrse,  for  apiiellant  N.  C. 
Miller,  Atty.  Gen.,  for  the  People. 

GUNTER,  J.  This  was  a  proceeding  under 
section  1482,  1  Mills'  Ann.  St.,  to  have  one 
Flohr  placed  under  bond  to  keep  the  peace. 
A  hearing  was  had  before  the  Justice,  and 
Flohr  was  placed  under  bond  returnable  to 
the  next  term  of  the  district  court  The  evi- 
dence was  written  down  and  transmitted,  to- 
gether witll  the  other  papers  in  the  case,  to 
the  district  court  in  accordance  with  section 
2782,  2  Mills'  Ann.  St.  Section  2783,  2  Mills' 
Ann.  St.,  provides:  "When  the  clerk  receives 
such  papers  from  tbe  justice,  he  shall  docket 
tbe  case,  thereafter  tbe  case  shall  stand  for 
argument  at  the  following  term  of  court.  The 
Judge  shall  examine  the  record  and  evidence, 
and  If,  upon  such  record  and  evidence  the 
Judge  shall  be  of  tbe  opinion  that  the  defend- 
ant was  Improperly  bound  over,  he  shall  dis- 
charge the  defendant  and  tax  the  costs 
against  the  county,  or  the  prosecuting  wit- 
ness as  in  his  Judgment  Is  proper.  It  shall 
be  the  duty  of  the  court  to  ecamlne  and  pass 
upon  tbe  record  and  evidence,  even  thoagh 
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the  prosecuting  witness  does  not  appear  to 
prosecute.  If  the  judgment  of  the  justice 
shall  be  aflSrmed,  the  judge  may  require  the 
defendant  to  renew  his  bond,  or  may  dis- 
charge the  defendant  therefrom;  in  such 
cases  the  costs  shall  be  taxed  against  the  de- 
fendant." Se<'tIon  1454,  1  Mills'  Ann.  St., 
provides:  "When  any  person  or  persons 
have  been  or  shall  be  iMund  by  recognizance 
to  keep  the  peace,  or  for  their  good  behavior, 
and  for  the  appearance  In  (the)  district  court 
or  before  any  Justice  of  the  peace,  If  the 
prosecutor  shall  fail  to  appear  and  prosecute, 
or  if  upon  the  hearing  it  shall  appear  that 
the  prosecution  was  commenced  maliciously 
without  reasonable  or  proper  cause,  the 
court  may,  in  its  discretion,  give  judgment 
against  the  prosecutor  for  costs  of  prosecu- 
tion and  defense."  The  cause  came  on  for 
bearing  before  the  district  court  The 
l)eople  and  Flohr,  respectively,  being  repre- 
sented by  counsel  The  court  considered  the 
case  solely  upon  the  evidence  returned  in 
writing  by  the  justice,  and,  after  a  consider- 
ation thereof,  dismissed  the  case  at  the  cost 
of  the  prosecuting  witness,  appellant  herein, 
Veter  Fttzpatrlck.  Fltzpatrick  brings  the 
judgment  against  him  for  costs  here  by  ap- 
peal for  review. 

The  sole  question  argued,  and  the  only  one 
■we  consider,  is,  whether  it  was  error  in  the 
lower  court  to  tax  the  costs  of  the  prosecu- 
tion to  the  prosecuting  witness,  appellant. 
Section  14.'>4,  supra,  authorized  the  taxation 
ot  costs  to  the  prosecuting  witness  i»rovlded 
the  prosecution  was  commenced  maliciously. 
As  only  written  evidence  was  considered  by 
tbe  district  court  when  It  dismissed  the  case, 
and  taxed  tbe  costs  against  the  prosecuting 
witness,  and,  as  this  evidence  is  before  us, 
we  are  as  favorably  situated  for  considering 
tbe  evidence  as  was  the  district  court,  and 
if  necessary  are  authorized  to  examine  and 
weigh  it  uninfluenced  by  the  finding  of  tliat 
court  upon  the  facts.  The  situation  is  as  if 
tbe  case  had  been  tried  l)eIow  uiwn  deposi- 
tions or  affidavits.  Stock-Growers'  Bank  v. 
Newton,  13  Colo.  246,  22  Pac.  444;  Rltt- 
master  v.  Brisbane,  19  Colo.  371,  35  Pac.  736; 
Ueller  t.  People,  22  Colo.  11,  43  Pac.  124. 

There  was  evidence  l)efore  the  court  which, 
if  credited,  brought  the  case  within  section 
1482,  supra;  that  Is,  there  was  evidence 
which,  if  credited,  showed  that  Flolir  had 
used  threats  to  do  bodily  harm  to  the  prose- 
cuting witness,  and  while  there  was  a  con- 
flict upon  such  issue,  there  was  an  absence 
of  evidence  tending  to  show  that  the  pros- 
ecution was  malicious.  This  Is  substantially 
conceded  by  the  Attorney  General,  who  ap- 
pears here  in  l)ehalf  of  the  people.  It  would 
serve  no  useful  purpose  to  recite  the  evi- 
dence In  detail.  We  conclude  from  its  ex- 
amination that  it  does  not  show  that  the 
prosecution  "was  commenced  maliciously 
without  reasonable  or  proper  cause."  If  so, 
the  evidence  did  not  satisfy  the  requirements 
of  the  statute  and  Justify  taxing  the  costs  to 


the  prosecuting  witness.  State  v.  Green,  .W 
Tenn.  (2  Head)  358,  in  announcing  the  prin- 
ciple which  control  in  the  taxation  of  costs 
for  malicious  prosecution  says:  "The  prosecu- 
tion should  be  very  clearly  without  founda- 
tion and  that  known  to  the  prosecutor  so  as 
to  show  that  his  motives  were  malicious,  and 
not  for  the  promotion  of  public  justice  in 
instituting  the  prosecution  in  order  to  sub- 
ject him  to  the  costs.  It  may  and  does  often 
happen  that  sufficient  apparent  cause  exists 
when,  U]>ou  investigation,  it  turns  out  to  be 
entirely  groundless.  This  law  was  intended 
only  for  strong  and  clear  cases  of  mallcloxis 
prosecution,  unmixed  with  the  proper  motive, 
which  is  to  bring  offenders  to  justice  for  the 
public  good.  In  such  a  case  the  law  is  right, 
and  ought  to  be  enforced,  as  the  process  and 
forms  of  the  law  ought  not  to  be  used  solely 
to  gratify  the  personal  animosity,  nor  reck- 
lessly, where  there  is  no  ground  for  the 
charge."  The  evidence  did  not  justify  hold- 
ing   that    the    prosecution    was    malicious. 

Tbe  Judgment  will  be  reversed  as  to  the 
taxation  of  costs  to  the  prosecuting  witness, 
and  the  same  be  ordered  taxed  against  tbe 
county. 

Judgment  reversed. 

The  CHIEF  JUSTICE  and  MAXWELL,  J„ 
concur. 


TERRlTORi"  V.  MUNROE. 
(Supreme  Court  of  Arizona.     March  30,  1906.) 

1.  Khbezzlehent— Bailees  —  Statutoby  Ov- 
rENsE — In  dictment. 

Pen.  Code,  i  461,  declares  that  every  per- 
son intru.sted  with  any  property  as  bailee,  who 
fraudulently  converts  the  same  or  the  proceeds 
thereof  to  his  own  use.  with  a  fraudulent  in- 
tent to  convert  it  to  his  own  use,  is  guilty  of 
embezzlement.  Held  that,  where  an  indictment 
under  nuoh  section  aliened  facta  Bhowing  tbac 
accused  was  a  bailee,  the  indictment  was  not 
defective  for  failure  to  designate  the  accused 
as  a  bailee  in  terms. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.   Dig.   Embezzlement,   §§   47,   50.] 

2.  Same — Xkcessitt  or  Demand. 

In  a  prosecution  of  an  alleged  bailee  for 
embezzlement,  in  violation  of  Fen.  Code,  { 
461,  declaring  that  every  person  intrusted  witli 
any  property  as  bailee  who  fraudulently  con- 
verts the  same  or  the  proceeds  thereof  to  his 
own  use,  with  a  fraudulent  intent  to  convert 
it  to  bis  own  use,  is  guilty  of  embezzlement,  it 
was  not  necessary  for  the  state  to  allege  a 
demand  for  tbe  return  of  tbe  property,  and  a 
failure  to  comply  therewith  under  section  46.3, 
declaring  that  no  person  shall  be  adjudged  guilty 
of  embezzlement  until  a  demand  for  return 
of  the  property  converted  and  misappropri- 
ated shall  have  been  made,  etc. ;  the  offense 
described  by  section  461  being  complete  when 
the  property  was  fraudulently  and  feloniously 
converted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Embezzlement,  S§  9,  51.] 

Appeal  from  District  Court,  Graham  Coun- 
ty; before  Justice  Tucker. 

James  L.  Munroe  was  indicted  for  embez- 
zlement, and,  a  demurrer  having  been  su»- 
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talned  to  the  indictment,  tlie  territory  ap- 
peals.   Judgment  held  error. 

E.  S.  Clark,  Atty.  Gen.,  and  O.  L.  Raw- 
lins. Dlst.  Atty.,  for  the  Territory. 

I  '■••  •     - -   - 

CAMrBELIi,  J.  The  defendant  was  in- 
dicted for  the  crime  of  embezzlement.  A 
general  demurrer  to  the  Indictment  was  sus- 
tained, and  the  Attorney  General  being  of  the 
opinion  that  error  was  committed  to  the  prej- 
udice of  the  territory,  and  that  It  Is  im- 
portant to  a  correct  and  uniform  adminis- 
tration of  the  criminal  law  that  this  court 
should  decide  the  point  of  law  involved,  has 
brought  this  appeal  under  the  provisions  of 
section  1038  of  the  Penal  Code.  The  indict- 
ment was  drawn  to  charge  an  offense  under 
section  461  of  the  Penal  Code,  which  is  as 
follows:  "Every  person  entrusted  with  any 
property  as  bailee,  tenant,  or  lodger,  or  with 
any  power  of  attorney  for  the  sale  or  trans- 
fer thereof,  who  fraudulently  converts  the 
same  or  the  proceeds  thereof  to  his  own  use, 
or  secretes  it  or  them  with  a  fraudulent  in- 
tent to  convert  it  to  his  own  use,  is  guilty 
of  embezzlement"  It  was  urged  upon  the 
bearing  upon  the  demurrer  tliat  the  Indict- 
ment is  defective  for  the  reason  that  it  doea 
not  designate  in  terms  the  accused  as  bailee, 
tenant,  or  lodger;  but  It  sets  out  at  length 
facts  which  made  the  accused  a  bnilre.  aud 
while  the  pleader  might  safely  have  charged 
the  offense  in  the  language  of  tlie  statute, 
the  fact  that  he  has  used  other  words  con- 
veying the  same  nie.inlng  does  not  render 
the  indictment  bad.  Hinds  v.  Territory 
(Ariz.)  76  Pac.  460. 

It  was  further  urged  that  the  Indictment 
is  defective  for  the  reason  that  it  does  not 
allege  that  a  demand  was  made  for  the  re- 
turn of  the  property  alleged  to  have  been 
embezzled,  and  that  the  defendant  failed 
to  return  it.  Section  463  of  the  Penal  Code, 
as  it  was  in  force  at  the  time  the  offense  is 
alleged  to  have  been  committed,  read  as 
follows:  "A  distinct  act  of  taking  is  not 
necessary  to  constitute  embezzlement;  but 
no  one  shall  be  adjudged  guilty  of  embezzle- 
ment until  a  demand  for  the  return  of  the 
property  converted  or  misappropriated  shall 
have  been  made,  on  the  one  alleged  to  have 
converted  or  misappropriated  it,  and  shall 
fail  to  return  the  same  on  such  dcniaud  be- 
ing made.  But  no  such  demand  shall  be 
necessary  if  the  defendant  abscond  or  at»- 
sent  himself  from  the  place  where  such  em- 
bezzlement Is  alleged  to  have  been  commit- 
ted, or  secrete  himself  so  that  he  cannot  be 
found  at  such  place."  The  court  below  evi- 
dently entertained  the  opinion  tliat  the  of- 
fense is  not  complete  until  the  bailee  fails 
or  refuses  to  return  the  property  upon  de- 
mand, and  therefore  that  this  eleni<>ut  of 
the  offense  should  be  ailtged  in  the  indict- 
ment. In  our  view,  the  offense,  which  is 
purely  statutory,  is  complete  when  the  prop- 
er;/ is  fraudulently  and  feloniously  convert- 
ed.   Refusal  to  return  the  property  upon  de- 


mand has  always  been  held  to  be  evidence, 
aud  in  some  cases  indispensable  evidence,  of 
Intentional  conversion.  That  the  Legisla- 
ture Intended  only  to  provide  that  evidence 
of  a  demand  for  and  refusal  to  return  the 
property  should  be  indispensable  to  a  con- 
viction in  all  cases  embraced  within  the  stat- 
ute, is  clear.  The  demurrer  to  the  Indict- 
ment, In  our  opinion,  should  have  been  over- 
ruled. The  Judgment  entered  was,  there- 
fore, erroneous. 

By  the  statute  under  which  the  territory 
has  prosecuted  this  appeal  it  is  provided  that 
the  "Supreme  Court  shall  not  reverse  a  judg- 
ment in  favor  of  a  defendant  which  operates 
as  a  bar  to  future  prosecutions  for  the  of- 
fense." By  section  873  of  the  Penal  Code  it 
is  provided  that  "if  the  demurrer  [to  an  in- 
■  dictment)  be  allowed,  tlie  judgment  shall  be 
I  final  upon  the  indictment  demurred  to." 
Therefore  this  judgment  is  not  reversed. 

KENT,   C.   J.,   and   SLOAN,   KAVE;   and 
DOAN,  JJ.,  concur. 


TERRITORY  v.  VAIL  rt  al„  County  Sitp'm. 
(Supn>mo  Court  of  Arizona.    March  .W,  1906.) 

I  Counties— Bo.M)s—VALiniTT— EsTOPPEi.. 

!  W'liore  a  oonnt.v  issued  bonds  under  a  stat- 

ute requiring  snch  issue,  it  could  not  defeat 
them  on  the  ground  that  they  were  issued  under 
a  mandatory  statute,  irrespective  of  tlie  will  of 
the  county. 

Application  by  the  territory  for  mandamus 
to  compel  E.  L.  Vail  and  otliers,  as  super- 
visors of  Pima  county,  to  make  certain  tax 
levies  aud  asscssmouts.    Writ  Issued. 

This  is  an  original  application  for  a  writ 
of  maudamns  to  compel  the  respondents  to 
make  certain  levies  aud  asessments  uirau  tlie 
taxable  proi>erty  In  Pima  county  for  the  pur- 
pose of  paying  the  interest  on  certain  terri- 
torial fundings  bonds  issued  In  exchange  for 
certain  lionds  of  the  county  of  Pima,  known 
and  designated  as  ".Vrlzona  Narrow  Gauge 
Subsidy  Bonds."  The  respondents  having 
filed  a  plea  in  bar  and  an  answer  to  the 
petition,  the  matter  is  l>efore  the  court  upon 
the  ui)pllcatlon  of  the  petitioner  for  Judg- 
ment on  the  pleadings. 

E.  S.  Clark.  Atty.  Ocn.,  for  the  Territory. 
Benton  Dick  and  Kiugan  &  Wright,  for  re- 
siHnidents. 

PER  CURI.VM.  As  tlie  matter  conies  l)e- 
fore  us,  there  are  no  dlsputtMl  Questions  of 
fact  to  be  detcrmiucd.  The  facts  are  that 
in  1SS:>  the  Lcjrisliiture  of  this  territory 
passed  an  act  making  it  the  dut.v  of  the 
board  of  supervisors  of  Pima  county  to 
issue  ?2(K>,0(X)  of  comity  bonds,  and  to  de- 
liver the  same  to  the  .Vrizona  Narrow  Gauge 
Railroad  Comjiany.  One  hundred  and  fifty 
thousand  dollars  of  these  bonds  were  Is- 
sued by  the  county,  delivered  to  the  company, 
and  sold  by  it.    In  1^04  the  Supreme  Court 
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of  the  United  States,  In  tbe  case  of  Lewis 
V.  Pliua  Couuty,  155  U.  S.  54,  15  Sup.  Ct  22, 
39  L.  Ed.  UT,  held  these  bonds  void,  by  rea- 
son of  the  fact  that  tbe  act  of  tbe  Legisla- 
ture was  in  excess  of  its  powers  as  limited 
by  acts  of  Congress.    In  that  case  Pima  coun- 
ty presented,  not  only  the  contention  thus 
upheld  by  the  court,  but  also  tbe  contention 
that  these  bonds  were  void  for  the  additional 
reason  that  they  were  Issued  by  the  couuty 
under  an  act  of  the  Legislature  directing, 
commanding,  and  compelling  the  issue  there- 
of, irrespective  of  the  will  or  interests  of  the 
county.    The  Supreme  Court  of  tbe  United 
States  did  not  express  au  opinion  on   the 
latter  point,  because,  as  stated  by  them.  It 
was    not    necessary    to    the    determinatioa 
reached.    In   1896  Congress  passed   an  act 
affirming,    approving,    and    validating    "all 
bonds  and  other  evidences  of  indebtedness 
heretofore  issued  under  tbe  authority  of  the 
Legislature"  of  Arizona  Territory,  "as  here- 
inbefore authorized  to  be  funded."    In  suits 
to  which  Pima  cotmty  was  not  a  party  the 
Supreme   Court  of  the  United  States   held 
that  this  act  applied  to  the  bonds  in  question, 
and  cured  the  defect  under  which  tliey  were 
held  to  be  void  In  Lewis  v.  Pima  county, 
supra.    Utter  v.  Franklin,  172  U.  S.  416,  1» 
Sup.  Ct  183,  43  L.  Ed.  498;  Murphy  v.  Utter, 
186  U.  S.  95,  22  Sup.  Ct.  776,  4C  L.  Ed.  1070. 
Tbe  respondents  maintain  that  the  bonds 
in  question  are  void  by  reason  of  the  fact 
that  the  act  of  the  Legislature  commanded 
tbe  county  to  issue  the  bonds,  and  hence  the 
writ  should  not  issue,  and  that,  as  this  ques- 
tion has  not  been  determined  by  tbe  Supreme 
Court  of  the  United  States,  this  court  may 
properly  pass  upon  It    Even  If  it  be  that 
the  question  Is  an  open  one,  and  the  validity 
of  these  bonds  has  not  been  conclusively  de- 
termined by  the  Supreme  Court  of  the  United 
States,  still  we  think  the  contention  of  the 
respondents  is  not  well  taken.    It  Is  conceded 
that  Congress  could  validate  these  bonds  by 
subsequent  legislation.  If  it  had  the  power 
to  pass  the  act  in  question  in  the  first  in- 
stance;   but  it  is  contended  that  Congress 
could  not  have  compelled  the  county  to  issue 
the   bonds,   and   therefore  cannot   give   life 
to  bonds  issued  under  compulsion  of  such  an 
act  as  that  passed  by  the  territorial  Legis- 
lature.   Without  deciding  the  point  if  it  be 
conceded  that  neither  under  such  an  act  of 
the  Legislature  nor  under  a  like  act  passed 
by  Congress  could  the  county  have  been  com- 
pelled to  issue  or  deliver  these  bonds,  and 
that  Its  officers  could  with  Impunity  have 
successfully   defeated  the  act  by  refusing 
compliance  therewith,  the  fact  is,  neverthe- 
less, that  tbe  county  did  avail  itself  of  the 
act  and  issued  and  delivered  tbe  bonds.    In 
the  absence  of  legislative  authority,  a  munici- 
pality may  not  issue  such  bonds.    It  may  Is- 
sue them  if  so  authorized.    Assuming  that 
the  net  of  the  Legislature  became  in  effect 
the  act  of  Congress  by  Tirtue  of  the  retro- 


active effect  of  the  remedial  act  of  Congress, 
it  cannot  successfully  be  maintained  that  tbe 
county  acted  without  legislative  authority, 
because  in  its  language  the  act  was  manda- 
tory, and  not  merely  permissive.  So  far  as 
the  act  commanded  tbe  issuance  of  the  bonds, 
it  might  not  have  been  enforceable,  bad  the 
county  chosen  to  disregard  It;  but  in  this 
case  the  county  did  issue  the  bonds,  and  thus 
complied  with  tbe  requirement,  and  we  tblnk 
the  act  of  the  Legislature  constituted  ade- 
quate permissive  legislation  to  support  the 
action  of  the  county  in  issuing  the  bonds. 

Upon  all  the  other  points  raised  by  counsel, 
by  virtue  of  the  decisions  of  tbe  Supreme 
Court  of  the  United  States,  tbe  rule  of  stare 
decisis  must  apply. 

Let  the  writ  issue  as  prayed  for. 

KENT,  C.  J.,  and  SLOAX  DOAN,  CAMP. 
BEIiL,  and  NAVE,  JJ.,  concur. 


In  re  BLACK  DIAMOND  COPPER  MIN.  00. 

Appeal  of  SOTO  BROS.  &  KENAUD. 
(Supreme  Court  of  Arizona.    March  30,  1906.) 

1.  Bankruptcy  —  Settlement   op   Claims- 
Right   OF   Cbeditobs    Subsequektlt   Ap- 

PEARINO. 

An  arrangement  made  between  a  debtor  and 
creditors  m  a  petition  in  involuntary  bank- 
ruptcy, whereby  claims  of  the  creditors  are 
compromised,  is  subject  to  the  rights  of  any 
creditor  who  may  appear  and  present  his  claim. 

2.  Same— iNvoLtTHTABT  Bankkuptct  —  Peti- 
tioning Cbeditors. 

Under  the  express  provisions  of  Bankr. 
Act  July  1,  1898,  c.  541,  f59f,  30  Stat.  562  [V. 
S.  Comp.  St.  1901,  p.  3445],  creditors  other  than 
the  origmal  petitioners  may  join  in  the  origi- 
nal  petition  in   involuntary   bankruptcy. 

3.  Same— Adjudication— Dutt  of  Coubt. 

^  ,53.°'"'-  ^J?*  S  18b,  as  amended  (Act  Feb. 
^-  l^^'  ''■;JF'  ^2  Stat.  798  [U.  S.  Comp! 
St.  Supp.  1905.  p.  6851),  provides  that  the  bank- 
rupt may  appear  to  plead  to  the  petition  in 
involuntary  bankruptcy  within  five  days  after 
the  return  day.    Section  18e  (Act  July  1,  1898, 

^d^iV  '^  ^-^f*-  ?^^  fS-  S-  ConiP-  St.  1901,^ 
J4291).  provides  that  If,  on  the  last  day  with- 
in which  pleadings  may  be  filed,  none  are  filed, 
the  judge  shall  on  the  next  day  make  the  ad- 
judication or  dismiss  the  proceeding.  Section 
18f  provides  that  if  the  judge  be  absent  on  the 
next  day  after  the  last  day  on  which  plead- 
ings may  be  filed  and  none  have  been  filed, 
the  clerk  shall  refer  the  case  to  a  referee.  A 
petition  in  involuntary  bankruptcy  set  forth 
acts  of  bankruptcy.  No  pleadings  were  filed 
by  the  bankrupt  within  the  time  fixed  by 
law,  nor  within  further  time  granted  by  the 
court.  Held,  that  it  was  the  duty  of  the  court 
to  adjudicate  the  debtor  a  bankrupt. 

4.  Same— Dismissal    of   Pbockedings— Con- 
sent OF  Ckeditors. 

A  creditor,  who  joins  in  a  petition  in  in- 
voluntary bankruptcy  and  allows  the  same  to  be 
filed,  may  not  effect  a  settlement  with  the  bank- 
rupt and  then  withdraw  and  destroy  the  juris- 
diction of  the  court 

5.  Same— Notice  op  Dismissal  of  Pboceed- 
INOS— Necessity. 

An  onler  nismi-ssing  a  petition  in  involun- 
tary bankruptcy,  without  giving  the  notice  to 
creditors  required  by  Bankr.  Act  July  1,  1808 


Digitized  by 


Google 


654 


85  PACIFIC  RBPORTBR. 


(ArU, 


p.  541,  8S  58a.  Mtjf,  80  Stat.  pp.  561,  562  [V. 

5.  Comp.  St.  1801.  pp.  3443,  344.5],  is  invalid. 

6.  Same— Attorney's  Fbe»— Allowancbj— Au- 
tiiobity  of  coubt. 

Bankr.  Act  July  1,  1898,  c.  541,  {  64b, 
.TO  Stat.  563  [U.  S.  Comp.  St.  1001,  p.  3447], 
determining  the  priority  of  debts  and  providing 
for  the  payment  of  the  cost  of  administra- 
tion, including  one  reasonable  attorney's  fee 
to  the  petitioning  creditors  in  involuntary  cases, 
does  not  authorize  the  court  to  allow  an  attor- 
ney's fee  for  the  attorney  for  creditors  in  a 
petition  in  involuntary  bankruptcy  where  no 
adjudication  of  bankruptcy  is  made. 

Appeal  from  District  Court.  Cocbise  Coun- 
ty; before  Justice  Fletclier  M.  Doan. 

Proceedings  In  Involuntary  bankruptcy  of 
the  Black  niamonil  Copper  Mining  Company, 
From  an  order  refuslnu  to  adjudicate  the  com- 
pany a  bnnkniiit,  and  from  an  oi-der  making 
an  allowance  of  attorney's  fees.  Soto  Bros. 
Sc  Benaud,  petitioning  creditors,  appeal. 
Reversed. 

James  Relley,  for  appellants. 

CAMPBELL.  J.  On  Xoveml»er  2.5.  1904, 
the  California  Vlgorit  Powder  Coniimuy.  Har- 
per &  Reynolds  Company,  and  F.  W.  Braun 
Company,  filed  a  petition  In  bankruptt-y 
against  the  Black  Diamond  Copper  Mining 
Company,  a  corporation.  Several  acts  of 
bankruptcy  were  alleged.  Stimmous  was 
duly  issued  and  served,  and  December   10; 

1904,  fixed  as  the  return  day.  On  the  return 
day  counsel  entered  appearance  for  the  com- 
pany and  secured  from  the  court  au  order 
granting  30  days  extension  of  time  iu  which 
to  plead.  Xo  answer  having  been  filed  with- 
in this  extended  time,  the  court,  on  January 
23,  1905,  further  extended  the  time  to  plead 
until  March  1,  1905.  Xo  answer  was  filed 
within  the  extended  time,  nor  has  any  an- 
swer ever  been  filed.  It  appears  In  the  min- 
ute entries  In  the  record  that  on  April  3, 
11K)5,  counsel  for  the  petitioners  and  for  the 
bankrupt  api)eared  before  the  court,  and  the 
twurt  heard  argument  ujjon  some  matter,  the 
nature  of  which  is  not  disclosed,  and  con- 
tinued the  matter  for  the  term.    On  May  9, 

1905,  It  similarly  appears  that  testimony  of 
two  witnesses  was  taken.  The  record  does 
not  disclose  the  nature  of  the  testimony  tak- 
en. The  matter  was  then  continued  to  May 
11th.  No  action  was  taken  ou  May  11th,  and 
on  May  18th  the  minutes  recite  that  the  cjise 
was  continued  by  consent  for  a  further  hear- 
ing on  May  31.  19(K5.  On  June  1.  1905,  the 
appellants,  Soto  Bros.  &  Renaud,  copartners, 
filed  a  petition  setting  forth  the  same  acts 
of  bankruptcy  contained  in  the  original  iietl- 
tion,  that  they  are  creditors,  and  prayed 
leave  to  Join  in  the  original  petition,  and 
that  the  respondent  company  be  adjudged  a 
bankrupt.  On  June  2,  1905.  the  Copper 
Company  filed  what  Is  denominated  a  "de- 
murrer" to  this  request  and  petition,  setting 
forth  that  the  original  petitioners  have  been 
settled  with  and  tlieir  claims  paid.  It  is  fur- 
ther alleged  that  "the  records  of  this  court 


also  show  that  the  claim  of  petitioners  for 
$2,150  and  the  claim  of  N.  O.  Bagge  have 
been  paid,  and  that  they  are  not  any  longer 
creditors  of  the  corporation."  Xo  answer  is 
made  to  the  allegations  of  the  petition  al- 
leging the  commission  of  acta  of  bankmptcy. 
So  far  as  the  record  discloses,  no  ruling  was 
made  on  the  demurrer.  On  June  5.  1905,  the 
appellants  filed  an  amended  petition,  to 
which  no  answer  has  been  made  by  the  Cop- 
per Company.  On  July  28,  1905,  the  court 
entered  the  following  order:  "It  Is  by  the 
court  ordered  that  the  counsel  for  the  peti- 
tioning creditors,  W.  J.  KIrkpatrlck.  be  al- 
lowed a  fee  of  two  thousand  dollars.  It  Is 
further  ordered,  upon  the  payment  by  the 
defendant  company  herein  of  the  counsel  fee. 
that  tills  proceeding  be  dismissed."  On 
July  31.  1905,  the  court  extended  the  order  of 
July  2Stb  to  Include  the  petition  of  appel- 
lants. Appellants  have  appealed  from  the 
order  of  the  court  refusing  to  adjudicate  the 
Copper  Company  a  bankrupt  and  the  allow- 
ance of  the  attorney's  fee.  The  attomey'a 
fee  mentioned  in  the  order  as  a  condition 
precedent  to  dismissal  Is  for  the  attorney  who 
rei)resenteil  the  original  petitioners. 

The  question  first  prest>nted  is  whether  the 
court  erred  in  reftisliig  to  adjudicate  the  Cop- 
per Company  a  bankrupt  and  in  dismissing 
the  petitions.  We  are  not  aided  In  this  In- 
vestigation by  any  brief  on  behalf  of  the 
appellee.  It  is  alleged  by  appellant,  and  it 
a\m  appears  from  certain  papers  accom- 
panying the  very  Imperfect  record  in  this  case, 
that  Instead  of  filing  an  answer  to  the  origi- 
nal petition  the  Copper  Company  confined 
itself  to  compromising  the  claims  of  the  cred- 
itors, and  that  the  various  extensions  of 
time  within  which  to  plead  were  secured  with 
that  end  In  view;  that  among  those  with 
whom  settlements  were  effected  were  the  ori- 
ginal petitioning  creditors.  The  action  which 
the  appellee  attemptetl  Is  what  Is  sometimes 
termed  an  "Informal  composition."  Such 
compositions  are  subject  to  the  rights  of  any 
creditor  who  may  appear  and  present  his 
claim.    In  re  I.«ckwood  (D.  C.)  104  Fed.  794. 

It  Is  first  to  be  observed  that  by  the  plain 
provision  of  the  bankruptcy  act  appellants 
had  a  right  to  join  in  the  original  petition. 
Section  59f  reads:  "Creditors,  other  than 
original  petitioners,  may  at  any  time  enter 
their  appearance  and  join  in  the  r>etItion  oi 
file  an  answer  and  be  heard  In  opposition  to 
the  prayer  of  the  petition."  Act  July  1.  1898, 
c.  .541,  30  Stat.  502  [U.  S.  Comp.  St.  1901.  p. 
3445].  What,  then,  was  the  duty  of  the  court; 
the  original  petition  showing  acts  of  bank- 
ruptcy and  there  being  no  answer  denying 
them?  Section  18b  of  the  bankruptcy  act.  as 
amended  (Act  Feb.  5,  1903.  c.  487.  32  Stat. 
798  lU.  S.  Comp.  St.  Supp.  1905.  p.  085]).  pro- 
vides that  "  the  bankrupt  or  any  creditor  may 
appear  to  plead  to  the  petition  within  five 
days  after  the  return  day,  or  within  such 
further  time  as  the  court  may  allow."    Sec- 
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tiOD  18e  provides:  "If  oa  the  last  day  within 
which  pleadings  may  be  filed  none  are  filed 
by  the  banlcrupt  or  any  of  his  creditors,  the 
Judge  shall,  on  the  next  day,  if  present,  or 
as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition."  Act 
July  1,  1898,  c.  541,  30  Stat.  551  [U.  S.  Comp. 
St.  1001,  p.  3429].  Section  18f  provides  that, 
"if  the  Judge  be  absent  from  the  district  on 
the  next  day  after  the  last  day  on  wlilcb 
pleadings  may  be  filed,  and  none  liave  been 
filed  by  the  bankrupt  or  his  creditors,  the 
clerk  Btiall  forthwith  refer  the  case  to  the 
referee."  No  pleadings  were  filed  by  the 
bankrupt  within  the  time  fixed  by  law,  nor 
within  the  further  time  granted  by  the  court. 
There  is  no  question  but  that  the  original  pe- 
tition set  forth  acts  of  bankruptcy.  It  there- 
fore I)ecame  the  duty  of  the  court  to  adjudi- 
cate the  Copper  Company  a  bankrupt.  Bray 
y.  Cobb  (D.  C.)  91  Fed.  102.  See  Branden- 
burg on  Bankruptcy,  f  4S8;  Collier  on  Bank- 
ruptcy, 221. 

The  record  does  not  disclose  upon  what  point 
testimony  was  taken,  but  we  cannot  perceive 
bow  any  testimony  could  be  pertinent,  as  no 
Issue  whatever  was  raised  by  the  pleadings. 
While  no  formal  request  to  withdraw  or  to 
dismiss  on  behalf  of  tlie  original  petitioners 
Is  found  in  the  record,  it  is  apparent  that  such 
a  request  was  made  verbally  to  tlie  court,  and 
that  the  court  was  of  the  opinion  that  they 
bad  that  right,  and  that,  there  being  but  one 
other  creditor  left  in  court  and  no  allegation 
that  the  creditors  were  less  than  twelve  in 
numlter,  it  was  compelled  to  make  the  order  of 
dismissal.  We  are  of  opinion  that  the  trial 
court  was  mistaken  in  tliis  view  of  the  law. 
Under  the  autliorlties  it  is  probably  the  duty 
of  the  court  to  dismiss  a  petition  upon  the 
application  of  all  of  the  petitioners,  after 
notice  given  as  required  by  law ;  but  a  cred- 
itor who  has  Joined  in  a  petition  may  not 
effect  a  settlement  with  a  bankrupt  and  then 
withdraw,  and  thus  destroy  the  Jurisdiction 
of  the  court  As  was  said  by  Judge  Newman 
in  Be  Bedlngfleld  (D.  C.)  96  Fed.  190: 
"Where  a  creditor  Joins  in  a  proceeding  In 
involuntary  bankruptcy  and  allows  a  peti- 
tion to  be  filed  and  afterwards  obtains  a  set- 
.tlement  in  some  way,  it  is  too  late  to  with- 
draw from  the  proceeding  In  the  way  at- 
tempted here.  On  the  face  of  the  papers  this 
is  a  clear  preference  of  one  creditor."  Judge 
Lowell,  in  Re  Cronin  (D.  C.)  98  Fed.  584, 
says:  "This  was  an  Involuntary  petition 
which  the  respondents  moved  to  dismiss. 
Two  of  the  three  petitioning  creditors  as- 
sented to  this  motion,  and  I  am  satisfied  that 
it  would  be  for  the  best  Interest  of  the  cred- 
itors tliat  the  petition  should  be  dismissed 
and  the  respondent  permitted  to  settle  with 
his  creditors  by  way  of  compromise,  which 
he  is  prepared  to  do  fairly  and  equally.  The 
other  petitioning  creditor  objected  to  the  dis- 
missal of  the  petition  and  desired  to  proceed 
to  an  adjudication.  It  was  not  shown  that 
any  of  the  parties  were  acting  in  bad  faith. 


If  a  respondent  haa  committed  an  act  of 
bankruptcy  and  the  statutory  number  of  his 
creditors  has  duly  petitioned  for  his  adjudica- 
tion as  a  bankrupt,  this  court  must  make  the 
adjudication,  even  though  it  is  satisfied  that 
a  compromise  offered  by  the  respondent  would 
be  for  the  best  Interest  of  the  creditors. 
Bankruptcy  is  not  a  remedy,  like  an  injunc- 
tion or  the  appointment  of  a  receiver,  granted 
in  the  discretion  of  a  court  of  equity.  A  dis- 
tribution of  a  debtor's  assets  is  to  be  made  in 
bankruptcy,  If  he  has  committed  an  act  of 
bankruptcy  and  the  other  statutory  requi- 
sites have  been  compiled  with.  Fraud,  op- 
pression, or  even  mistake,  may  in  some  cases 
be  sufficient  ground  for  the  dismissal  of  a 
petition,  but  none  of  these  grounds  exist  here. 
Lowell,  Bankr.  p.  39;  King  v.  Henderson 
[1898]  App.  Cas.  720.  Is  the  condition  altered 
by  the  fact  that  the  majority  of  the  petition- 
ers come  to  desire  a  dismissal  of  the  petition, 
which  dismissal  is  resisted  by  the  minority? 
Will  the  assent  of  the  majority  of  the  peti- 
tioners enable  the  court  to  act  for  the  Inter- 
est of  the  creditors  by  dismissing  the  peti- 
tion, or  has  the  minority  the  right  to  insist 
upon  an  adjudication  if  an  act  of  Imnkruptcy 
has  been  committed?  I  think  that  in  this 
case  the  right  of  the  minority  is  absolute. 
After  the  petitioners  have  joined  in  a  petition 
they  cannot  ordinarily  withdraw  against  the 
wishes  of  their  fellow  ijetltloners."  Further- 
more, the  mandatory  provisions  of  the  bank- 
ruptcy act,  in  sections  58a  and  59g  (Act  July 
1,  1898,  c.  541,  30  Stat.  pp.  561,  502  [U.  S. 
Comp.  Sfc  1001,  pp.  3443, 3445]),  requiring  that 
at  least  ten  days'  notice  shall  be  given  all 
creditors  before  an  Involuntary  petition  shall 
be  dismissed,  by  the  petitioners,  or  for  want 
of  prosecution,  or  by  consent  of  the  parties, 
were  not  compiled  with.  The  order  dismiss- 
ing the  petition  without  the  notice  required 
by  the  statute  is  Invalid  and  must  be  set 
aside.  In  re  Plymouth  Cordage  Company. 
135  Fed.  1000,  68  C.  C.  A.  434. 

Appellants  also  complain  of  the  order  made 
allowing  a  fee  to  the  attorney  for  the  peti- 
tioning creditors,  the  objection  being  that 
since  they  did  not  secure  an  adjudication 
there  is  no  reason  why  the  I>ankrupt's  estate 
should  be  depleted  at  the  expense  of  the  cred- 
itors who  do  desire  an  adjudication.  The 
authority  of  the  court  to  allow  an  attorney's 
fee  to  the  petitioning  creditors  is  found  in 
section  64b,  which  provides:  "The  debts  to 
have  priority,  except  as  herein  provided,  and 
to  be  paid  in  full  out  of  bankrupt  estates,  and 
the  order  of  payment  shall  be  •  *  •  (3) 
The  cost  of  administration.  Including  •  •  • 
One  reasonable  attorney's  fee  for  the  profes- 
sional services  actually  rendered.  Irrespective 
of  the  number  of  attorneys  employed,  to 
the  petitioning  creditors  in  involuntary 
cases."  Act  July  1,  1808,  c.  541,  30  Stat.  503 
[U.  S.  Comp.  St.  1001,  p.  3447].  We  have 
found  no  case  in  which  a  fee  was  allowed  an 
attorney  for  the  petitioning  creditors  prior  to 
adjudication.    The  provision  of  law  for  a  fee 
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to  the  attorney  presnpposses  a  prior  adjudi- 
cation, as  it  is  included  as  a  cost  of  admln- 
'otration  of  the  bankrupt's  estate.  It  seems 
too  clear  for  argument  that  a  court  may  not 
administer  the  estate  until  an  adjudication 
of  bankruptcy  is  made. 

The  orders  complained  of  are  set  aside,  and 
the  case  remanded  to  the  court  below,  with 
directions  to  adjtidicate  the  Copper  Company 
a  banljrupt,  and  to  proceed  with  the  adminis- 
tration of  its  estate. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ., 
concur. 
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(Supreme  Court  of  Arizona.     Slarch  30,  1900.) 

Bankbuptcy— Appeal— Bond— Approval. 

Under  General  Ordoi-s  in  Banitruptcy  No. 
36  (89  Fed.  xiv,  32  C.  C.  A.  xxivi),  providing 
that  appeals  from  a  ronrt  of  bankruptcy  shall 
be  allowed  by  the  judfce  of  the  court  npiiealed 
from  or  the  court  appeale<l  to,  an  appeal  from 
an  order  in  bankruptcy  must  be  allowed  by  the 
judge  of  the  court  api)ealed  from  or  by  the 
court  appealed  to,  and  the  tx>nd  on  appeal  must 
be  approved  by  the  judge,  and  authority  to 
approve  it  may  not  be  delegated  to  the  clerk 
of  the  court. 

Appeal  from  District  Court,  Cochise  Coun- 
ty;  before  Justice  Fletcher  M.  Doau. 

Proceedings  in  involuntary  bankruptcy  of 
the  Black  Diamond  Copper  Hiniug  Com- 
pany. Heard  on  appeal  from  an  order  made 
in  the  district  court  sitting  in  bankruptcy. 
Dismissed. 


Ben  Goodrich,  for  appellant. 
Hartman,  for  appellee. 


Francis  M. 


CAMPBELL,  J.  This  is  an  appeal  from 
an  order  made  by  the  district  court  sitting 
in  bankruptc.v.  Appellee  moves  to  dismiss 
on  the  ground  that  it  was  not  properly  per- 
fected. The  order  complained  of  was  made 
on  July  28th.  On  July  Slst,  appellant  asked 
a  rehearing.  It  was  denied,  and  thereupon, 
following  the  territorial  practice,  be  gave  no- 
tice of  appeal  in  open  court.  The  court  fixed 
the  amount  of  the  bond  on  appeal  at  $500, 
and  directed  that  the  same  be  approved  by 


the  clerk.  The  bond  was  filed,  and  approved 
by  the  clerk,  August  28th.  .Appellee  con- 
tends that  the  order  appealed  from  comes 
within  those  enumerated  in  section  25a  of 
the  bankruptcy  act  (.\ct  July  i.  1898.  c.  541, 
30  Stat.  55;i  [U.  S.  Comp.  St.  1901.  p.  34.3-2H. 
and  that  the  appeal  must  be  perfected  by 
tne  filing  of  a  bond  within  10  days;  tliat. 
even  if  the  order  is  such  as  to  be  appealable 
under  section  24,  the  appeal  should  be  dis- 
missed for  the  reason  that  the  bond  has  not 
been  approved  by  the  judge. 

It  is  not  necessary  to  determine  under 
which  section  of  the  act  the  appeal  should 
have  been  brought.  Pursuant  to  the  au- 
thority conferred  upon  it.  the  Supreme  Court 
of  the  T'nited  States  has,  by  order,  provided: 
".\ppeals  from  a  court  of  bankruptc.v  to  a 
Clr<'i)lt  Court  of  .\pi)eals  or  to  the  Supreme 
Court  of  a  territory  shall  be  allowed  by  the 
Judge  of  the  court  appealed  from,  or  the 
court  appealed  to.  and  shall  be  regnlate<l,  ex- 
cept as  otherwise  provided  in  the  act,  by 
the  rules  governing  appeals  In  equity  In  the 
courts  of  the  T'nited  States."  General  Order 
No.  36  (89  Fed.  xiv.  32  C.  C.  A.  xnxvi).  The 
appeal  must  be  allowed  by  the  judge  of  the 
court  appealed  from  or  of  tb"  court  appeal- 
ed to,  and  the  bond  on  appeal  must  he  ap- 
proved by  the  judge,  and  authority  to  ap- 
prove It  may  not  be  delegated  to  the  clerk. 
O'Reilly  v.  Edrington,  90  V.  S.  724,  24  I,. 
Ed.  658;  National  Bank  r.  Omaha,  96  U.  S. 
737,  24  L.  Ed.  881 ;  Brown  v.  McConnell,  12* 
U.  8.  489,  8  Sup.  Ct.  R59.  31  L.  Ed.  495. 
Conceding  that,  by  fixing  tlie  amount  of  the 
bond  on  appeal  in  this  case,  the  judge  of  the 
trial  court  thereby  allowed  the  appeal.  It  has 
not  been  perfected,  as  the  bond  was  not  ap- 
proved by  him.  In  proper  cases  appellants.  It 
seems,  should  be  afforded  an  opportunity  by 
this  court  to  furnish  the  requisite  security;  but 
in  this  case  the  order  complained  of  has  been 
reversed  upon  an  appeal  brought  by  certain 
petitioning  creditors.  (Appeal  of  Soto  Bros, 
Sc  Renaud,  Copartners,  85  Pac.  653),  and 
nothing  would  be  accomplished  by  permit- 
ting appellant  to  furnish  the  proper  security. 

The  appeal  is  dismissed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ.» 
concur. 
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S  Cal.  App.  STl 

PBASB  T.  FINK. 

(Conrt  of  Appeal,   First  District,   California. 
April  4,  1906.) 

1.  Appeai,  and  Ekbob— E2FFitcr  of  Appeal— 
JuBisDicTioN  OP  Lower  Couet  — Amend- 
ment or  Pboceedings. 

The  superior  court  has  authority  to  correct 
a.  misprision  of  its  cleric  in  entering  an  order 
on  a  motion  for  a  new  triali  and  to  make  the 
record  state  the  facts,  though  an  appeal  has  been 
taken. 

[Ed.   Note. — ^For  cases  In  point,   see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §§  2198-2201.] 

2.  New  Tbiai/— Bnx  or  Exceptions— Statk- 
MENi  or  Case. 

The  only  difference  between  a  bill  of  ex- 
ceptions and  a  statement  of  a  case,  within 
Code  Ciy.  Proc  i  659,  requiring  a  party  intend- 
ing to  move  for  a  new  trial  to  serre  a  notice  of 
his  intention,  designating  the  ground  on  which 
the  motion  will  be  made,  and  whether  the  same 
will  be  made  on  affidavits  or  by  a  bill  of  ex- 
'ceptions  or  a  statement  of  the  case,  is  that 
in  a  statement  of  the  case  the  moving  party, 
in  addition  to  setting  forth  in  the  body  of  the 
document  the  exceptions  which  were  taken  at 
the  trial,  must  also  specify  the  particular  ones 
upon  which  be  relies  in  support  of  his  motion, 
and,  if  the  insufficiency  of  the  evidence  is  the 
ground  of  an  exception,  or  is  stated  in  a  notice 
of  a  motion  for  a  new  trial,  the  particulars  in 
which  the  evidence  ia  claimed  to  be  insufficient 
mnst  be  specified  in  either  document. 

3.  Affkait-Rbcobd— Scope. 

A  notice  of  intention  to  move  for  a  new 
trial  stated  that  it  would  be  made  on  a  bill 
of  exceptions  thereafter  to  be  prepared.  The 
docmnent  set  forth  in  the  transcript  was  entitled 
"Statement  of  the  Case."  The  statement  con- 
tained all  the  matters  essential  to  a  bill  of  ex- 
ceptions, stated  in  the  same  manner  as  would 
be  appropriate  therein.  Held,  that  the  docu- 
ment mnst  b«  treated  as  a  part  of  the  record 
on  appeal  from  the  order  denying  a  new  trial ; 
the  errors  relied  on  being  sufficiently  indicated. 

4.  Samx. 

Code  CiT.  Proc.  H  939,  950,  require  ap- 
pellant to  furnish  a  copy  of  a  bill  of  exceptions 
or  a  statement  in  the  case,  and  at  the  hearing 
the  statement  is  available  for  considering  the 
objection  that  the  evidence  is  insufBcient,  if  the 
appeal  is  taken  within  60  days  after  the  rendition 
of  the  Judgment.  A  judgment  waa  rendered  De- 
cember 7tn.  The  appeal  therefrom  was  taken 
January  13th  following.  Appellant  set  forth 
in  the  transcript  a  document  entitled  "State- 
ment of  the  Case,"  which  set  forth  all  the 
matters  essential  to  a  bill  of  exceptions.  Held, 
that  the  docoment  was  a  part  of  the  record,  not 
only  for  a  review  of  the  errors  of  law  therein 
specified,  bnt  also  for  determining  whether  the 
evidence  was  sufficient 
0.  Pbinoipai.  and  Agent— Pboof  of  Aoenot 

— deci.asation  bt  an  agent. 

Under  Civ.  Code  {  2819,  declaring  that  an 
agent  has  authority  to  make  representations 
not  inclnding  the  terms  of  his  authority,  the 
declaration  of  a  person  claiming  to  be  the 
agent  of  another  is  insufficient  to  establish  the 
agency  or  the  terms  of  his  authority. 

[Bd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  {g  40,  416-419.] 

6.  Same— RioBTS  of  Thibo  Febsonb. 

One  dealing  with  another,  on  his  mere 
statement  that  he  is  the  a^nt  of  a  third  per- 
son, takes  on  himself  the  risk  of  being  able  to 
show  the  existence  of  the  agency,  and,  if  he 
accepts  such  statement  and  is  deceived,  be  has 
no  relief  against  the  third  i>erson. 

[E!d.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent  U  391-401.] 
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7.  Same  — Bxtstencb  or   Relation  —  Evi- 
dence. 

On  the  issue  whether  a  third  person  was 
the  agent  of  defendant  in  entering  into  a  con- 
tract for  the  exchange  of  land,  whereby  defend- 
ant was  to  convey  to  plaintiff  certain  laud  in 
consideration  of  plaintiff  conveying  land  to  de- 
fendant evidence  that  a  certificate  of  title  to 
the  land  which  defendant  was  to  convey  wa-s 
made  by  a  searcher  of  records  and  in  the  form 
of  a  report  addressed  to  defendant,  which  was 
delivered  to  the  third  person,  was  inadmissible 
to  show  that  the  third  person  was  defendant's 
agent,  in  the  absence  of  evidence  showing  the 
report  was  delivered  to  or  sent  by  defendant. 

8.  Same. 

The  evidence  was  inadmissible  to  show  that 
plaintiff  was  justified  in  believing  that  the 
third  person  was  defendant's  agent 

9.  Same. 

The  possession  by  a  third  person  of  a  deed 
does  not  show  that  he  is  the  agent  of  the  grantor 
for  any  other  purpose  than  to  deliver  the  deed 
and  to  receive  the  purchase  price  named  therein. 

10.  Same— Ratification. 

Plaintiff  entered  Into  a  contract  with  a 
third  person,  representing  himself  as  the  agent 
of  detendant  for  the  exchange  of  land.  Subr 
sequently  a  purchaser  waa  negotiating  for  the 
purchase  of  the  property  which  the  contract 
required  defendant  to  convey  to  plaintiff.  At 
that  time,  plaintiff  held  a  deed  on  the  premises, 
and  it  was  agreed  that  the  purchaser  could 
receive  a  satisfactory  deed  from  defendant  by  the 
destruction  of  plaintiff's  deed.  Plaintiff's  deed 
was  destroyed,  and  defendant  made  a  conveyance 
to  the  purchaser.  Defendant  had  no  knowledge 
at  the  time  of  any  representations  of  the  third 
person.  Held,  that  defendant  did  not  ratify  the 
acts  of  the  third  person. 

11.  Same— Evidence  of  Existence  of  Rela- 
tion—Admissibility. 

On  the  issue  whether  a  third  person  was 
the  agent  of  defendant,  in  a  transaction  whereliy 
the  third  person  entered  into  a  contract  with 
reference  to  certain  land  belonging  to  defendant, 
evidence  of  transactions  between  defendant  and 
the  third  person,  in  reference  to  other  property, 
was  inadmissible  especially  where  the  party 
dealing  with  the  agent  had  no  knowledge  of  such 
transactions. 

[Ed.  Note. — ^Por  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  I  409.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  0.  B.  Hebbard, 
Judge. 

Action  by  W.  R.  Pease  against  A.  A.  Fink. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

W.  F.  Williamson,  for  appellant  J.  S. 
Reid,  for  respondent 

HARRISON,  P.  J.  Action  to  recover  dam- 
ages for  breach  of  contract  In  the  com- 
plaint herein  the  plaintiff  shows  that  in  pur- 
suance of  an  agreement  between  him  and  the 
defendant  for  an  exchange  of  properties 
owned  by  them  respectively,  they  each  ex- 
ecuted a  deed  of  conveyance  to  the  other; 
that  at  the  time  of  such  conveyances  there 
was  an  incumbrance  upon  his  land  which  had 
been  placed  there  by  himself,  amounting  to 
$4,000;  that  one  of  the  terms  of  their  agree- 
ment was  that  the  defendant  would  assume 
and  pay  the  said  Indebtedness  and  hold  the 
plaintiff  harmless  therefrom;  that  the  con- 
veyance to  the  defendant  contained  a  clause 
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by  which  he  assnmed  Buch  obligation;  that 
the  defendant  failed  and  neglected  to  comply 
with  hts  said  agreement  or  to  discharge  said 
incumbrance;  that  by  reason  of  such  falluna 
the  plalntm  was  compelled  to  and  did  pay 
the  sum  of  $1,342,  and  sustained  other  dam- 
age amounting  to  $570.  He  therefore  asks 
Judgment  against  the  defendant  for  these 
amounts  of  money.  The  evidence  at  the  trial 
-disclosed  the  following  facts:  In  December, 
1809,  the  plaintiff  was  the  owner  of  a  parcel 
of  real  estate  in  Oakland,  situated  at  the 
northwest  corner  of  Fourth  and  Jackson 
streets,  which  was  incumbered  by  a  deed  of 
trust  executed  by  the  plaintiff  to  the  Union 
Savings  Bank  to  secure  his  promissory  note 
for  $4,000,  and  he  was  desirous  of  selling  the 
«ame  or  exchanging  it  for  some  unlncumber^ 
e.d  real  property.  Being  occupied  with  his 
business,  he  Intrusted  the  matter  to  his  fa- 
ther, Edwin  B.  Pease.  The  latter  having 
been  informed  that  the  defendant  owned 
aome  land  in  Berkeley,  and  that  Philip  Mun- 
roe  was  his  agent,  visited  the  office  of  Mun- 
roe  in  San  Francisco,  and  being  told  by  him 
that  he  was  the  agent  of  Mr.  Fink,  the  de- 
fendant herein,  and  had  the  handling  of  the 
Berkeley  property,  went  with  him  to  Berkeley 
and  examined  the  same.  Upon  reporting  to 
the  plaintiff  the  result  of  his  visit  and  exam- 
ination, the  latter  expressed  his  willingness  to 
exchange  the  Oakland  property  for  it,  and 
thereupon  his  father  bad  a  further  conference 
with  Munroe,  at  which  they  agreed  upon  an 
exchange  of  the  Oakland  property  for  10  lota 
In  the  Berkeley  tract  which  had  been  select- 
ed by  him.  Accordingly,  on  December  28, 
1899,  the  plaintiff  signed  and  acknowledged 
a  deed  of  conveyance  of  the  Oakland  prop- 
erty, but  without  having  the  name  of  any 
grantee  Inserted  therein,  reciting,  however, 
that  "this  deed  is  made  subject  to  a  mortgage 
for  $4,000  now  on  said  property,  together  with 
the  accrued  interest  thereon."  He  placed 
this  instrument  in  the  hands  of  his  father, 
and  it  was  by  him  delivered  to  Mimroe,  who 
at  the  same  time  delivered  to  the  father  a 
deed  from  the  defendant  to  the  plaintiff  for 
the  aforesaid  10  lots  In  the  Berkeley  tract. 
Neither  of  these  deeds  was  ever  placed  upon 
record.  The  deed  made  by  the  plaintiff  was 
retained  by  Munroe  in  bis  possession  until 
it  was  produced  at  the  trial  herein  upon  the 
demand  of  the  plaintiff,  and  the  one  delivo'ed 
.to  the  plaintiff  was  destroyed  about  a  year 
later  as  hereinafter  stated.  The  lots  de- 
scribed In  the  deed  from  the  defendant  to  the 
plaintiff  are  subdivisions  of  a  block  of  land  in 
Berkeley,  and  with  other  subdivisions  of  the 
same  block,  at  the  time  of  these  negotiations, 
stood  of  record  in  the  name  of  the  defendant 
Munroe  was  a  dealer  In  real  estate,  and  some 
months  prior  thereto  bad  agreed  with  the  de- 
fendant for  the  purchase  of  the  block  from 
him  at  any  time  within  a  year  at  the  rate 
/of  $75  a  lot,  with  the  privilege  of  taking 
one  or  more  lots  at  any  time  whenever  he 
might  dispose  of  them.    After  the  aforesaid 


exchange  of  pr(q;>ertlee  had  been  agreed  upon, 
Munroe  requested  the  defendant  to  make  a 
deed  of  the  Berkeley  lots,  leaving  the  name  of 
the  grantee  blank,  and  thereupon  the  defend- 
ant signed  and  acknowledged  a  deed  therefor 
without  inserting  the  name  of  a  grantee,  and 
delivered  It  to  Munroe,  who  delivered  it  to 
the  plaintiff.  The  deed  itself  had  been  de- 
stoyed  prior  to  the  trial  herein  without  hav- 
ing been  placed  of  record,  and  there  was  a 
conflict  of  testimony  as  to  whether  it  con- 
tained the  name  of  any  grantee  at  the  time 
of  its  delivery  to  the  plaintiff,  bat  under  the 
findings  of  the  court  it  most  be  assumed  that 
before  its  delivery  to  the  plaintiff  his  name 
had  been  written  therein  as  grantee.  In  No- 
vember, 1900,  a  third  person  was  negotiating 
for  the  purchase  of  some  Berkeley  property. 
Including  the  lots  deacrlbed  in  the  deed  d<^ 
Ilvered  to  the  plaintiff,  and  certain  others 
of  which  the  title  still  stood  of  record  In  tiM 
name  of  the  defendant,  and,  for  the  purpose 
of  consummating  the  negotiation,  the  plain- 
tiff and  the  defendant,  together  with  the  pur- 
chaser, met  at  the  office  of  Munroe.  It  was 
then  agreed  between  them  that,  as  the  deed 
for  the  10  lots  then  held  by  the  plaintiff  had 
never  been  recorded,  the  purchaser  could  re- 
ceive a  satlsfactMy  deed  by  the  destmctloa 
of  that  deed  and  a  conveyance  to  him  from 
the  defendant  of  the  entire  tract  According- 
ly, the  deed  to  the  plaintiff  was  destroyed, 
and  the  defendant  made  a  conveyance  to  the 
purchaser  of  all  of  the  property,  and  received 
from  him  his  check  for  the  entire  purchase 
price  of  the  land  embraced  In  the  convey- 
ance, and  gave  to  the  plaintiff  his  own  check 
for  $600,  the  price  for  which  the  plaintiff  had 
agreed  to  sell  his  10  lots.  In  April,  1901,  the 
Union  Savings  Bank  caused  the  Oakland 
property,  to  be  sold  under  the  power  con- 
tained in  the  aforesaid  deed  of  trust,  and  its 
proceeds  applied  upon  the  obligation  held  by 
it  against  the  plaintiff.  There  being  a  de- 
ficiency of  such  proceeds,  it  afterwards  com- 
menced an  action  against  the  plaintiff  for 
the  recovery  of  such  deficiency,  and  the  plain- 
tiff was  compelled  to  pay  $1,342  in  settlement 
of  this  action.  Upon  the  trial  the  court 
found  in  accordance  with  the  allegations  in 
the  complaint,  except  as  to  the  consequential 
damage  therein  claimed,  and  rendered  Judg- 
ment In  favor  of  the  plaintiff.  From  this 
Judgment,  and  from  an  order  denying  a  new 
trial,  the  defendant  has  appealed. 

I.  In  the  transcript  which  was  originally 
filed  herein  the  order  dmying  a  new  trial 
has  the  following  recital ;  "In  this  cause  de- 
fendant's motion  for  a  new  trial  came  on 
regularly  this  day  to  be  heard,  J.  S.  Reld, 
Esq.,  appearing  as  attorney  for  the  plaintiff, 
the .  defendant's  attorney  falling  to  appear. 
Whei-«upoB  it  is  ordered  by  the  court  that 
said  motion  for  a  new  trial  be  and  the  same 
Is  hereby  denied."  In  the  brief  of  respond- 
ent, thereafter  filed,  one  of  the  points  made 
in  his  behalf  was  that,  as.  It  thus  api)eared 
that  the  defendant  bad  Abandoned  bis  motion 
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In  the  superior  court,  he  eould  not  now  be 
heard  to  allege  error  In  denying  It  The  ap- 
pellant thereupon  procured  an  amendment 
of  this  entry  to  be  made  by  the  superior 
court,  60  that  It  now  reads:  "In  this  cause 
defendant's  motion  for  a  new  trial  came  on 
regularly  this  day  to  be  heard,  J.  S.  Reid  ap- 
pearing as  attorney  for  plaintiff,  and  A.  E. 
Gooley,  Esq.,  appearing  for  W.  V.  Williamson, 
Esq.,  as  attorney  for  defendant  Whereupon 
it  Is  ordered  by  the  court  that  said  motion 
for  a  new  trial  be  and  the  same  Is  hereby 
denied."  And  upon  application  therefor,  and 
suggestion  to  this  court  of  a  diminution  of 
the  record,  he  was  allowed  to  file  a  certified 
copy  of  such  minute  enti7  as  a  part  of  the 
record  herein.  The  respondent,  howerer,  con- 
tends that  this  amended  entry  cannot  be  con- 
sidered, for  the  reason  that  by  virtue  of  the 
previous  appeal  the  superior  court  had  lost 
Jurisdiction  to  make  any  amendment  of  Its 
original  entry.  The  principle  upon  which  it 
Is  held  that,  after  an  appeal  from  its  Judg- 
ment, a  superior  court  is  divested  of  authori- 
ty to  make  any  change  in  the  Judgment,  is 
inapplicable  here.  The  amendment  was  not 
sought  for  the  purpose  of  making  a  change 
In  the  Judicial  action  of  the  court,  nor  did 
It  have  the  effect  to  change  In  any  respect 
the  order  from  which  the  appeal  was  taken. 
It  was  made  to  correct  a  misprision  of  the 
clerk  in  entering  the  order,  and  to  make  the 
record  correctly  state  the  circumstances  un- 
der which  it  was  made.  The  Judicial  ac- 
tion of  the  court — ^the  order  denying  a  new 
trial — Is  in  Identical  language  In  both  the 
original  and  the  amended  entry  thereof.  The 
authority  of  a  court  to  correct  Its  records 
at  any  time  so  that  they  may  speak  the 
truth  is  well  settled.  Kaufman  v.  Shain,  111 
Cal.  16,  48  Pac.  393,  62  Am.  St  Rep.  139. 
Z  It  is  further  urged  by  the  respondent 
that  the  appeal  from  the  order  denying  a 
new  trial  cannot  be  considered  for  the  rea- 
son that  In  the  notice  of  Intention  therefor 
the  defendant  stated  that  It  would  be  made 
upon  affidavits  and  a  bill  of  exceptions  there- 
after to  be  prepared  and  settled;  whereas, 
the  document  set  forth  In  the  transcript  Is 
entitled,  "Engrossed  Statement  of  the  Case," 
and  was  settled  and  allowed  as  such  by  the 
Judge  before  whom  the  cause  was  tried. 
The  procedure  for  obtaining  a  new  trial,  au- 
thorized by  section  659  (2)  of  the  Code  of 
Civil  Procedure,  implies  that  a  bill  of  excep- 
tions may  have  been  settled  before  notice 
of  the  motion  shall  have  been  given,  and 
that  in  such  case  the  bill  shall  be  used  on 
that  motion.  If,  however,  no  bill  has  been 
settled,  the  same  procedure  is  prescribed  for 
its  settlement  as  for  the  settlement  of  a  state- 
ment of  the  case.  There  Is  no  substantial 
difference  between  the  two  documents  when 
settled;  the  only  difference  being  that  In  a 
statement  of  the  case  the  moving  party,  in 
addition  to  setting  forth  In  the  body  of  the 
document  the  exceptions  which  were  taken 
at  the  trial,  must  also  specify  the  particular 


ones  upon  which  he  relies  In  support  of  his 
motion.  If  the  insufficiency  of  the  evidence 
Is  the  ground  of  an  exception  to  the  decision, 
or  Is  stated  in  the  notice  of  a  motion  for 
a  new  trial,  the  particulars  In  which  the  evi- 
dence Is  claimed  to  be  Insufficient  must  be 
specified  In  either  document  The  legal  effect 
of  a  document  is  to  be  determined  upon  a 
consideration  of  the  matter  which  It  contains, 
rather  than  by  the  name  which  Is  given  to  it, 
and  the  document  is  not  to  be  disregarded 
merely  upon  the  ground  that  it  is  erroneously 
entitled,  or  is  without  any  title.  Although 
the  document  set  forth  In  the  transcript  here- 
in Is  entitled  "Statement  of  the  Case,"  it  may 
also  be  treated  as  a  bill  of  exceptions.  All 
of  the  matters  which  would  be  essential  to 
a  bill  of  exceptions  are  contained  therein,  and 
are  stated  In  the  same  manner  as  would  be 
appropriate  In  such  bill.  The  fact  that,  in  ad- 
dition thereto,  the  exceptions  taken  at  the  trial 
are  grouped  together,  and  specified  as  errors  of 
law  committed  by  the  court,  does  not  Im- 
pair Its  force  as  a  bill  of  exceptions,  and  may 
be  disregarded.  It  must  be  held,  therefore, 
that  the  document  may  be  considered  as  a 
part  of  the  record  upon  the  appeal  from  the 
order  denying  a  new  trial.  The  appellant 
sufficiently  indicated  the  errors  of  law  upon 
which  he  relied  by  so  characterizing  the  ex- 
ceptions taken  by  him  at  the  trial  which 
he  enumerated.  There  is  no  statutory  re- 
quirement that  either  document  shall  specify 
the  purpose  for  which  It  Is  prepared  or  set- 
tled, and  the  document  when  settled  is  there- 
fore available  for  any  purpose  authorized  by 
the  Code.  Section  950  of  the  Code  of  Civil 
Procedure  provides  that,  on  an  appeal  from 
a  final  Judgment,  appellant  shall  furnish  the 
court  with  a  copy  of  any  bill  of  exceptions 
or  statement  In  the  case  on  which  be  relies, 
and  at  the  hearing  of  such  appeal.  If  it  is 
taken  within  60  days  after  the  rendition  of 
the  judgment,  the  statement  of  the  case  Is 
available  for  considering  the  objection  that 
the  evidence  is  insufficient  to  sustain  the  de- 
cision. Code  Civ.  Proc.  (  939  (1);  Wall  v. 
Mines,  128  Cal.  136,  60  Pac.  682.  The  judg- 
ment herein  In  favor  of  the  plaintiff  was 
rendered  December  7,  1903,  and  the  appeal 
therefrom  was  taken  January  13,  1904. 
Whether  the  document  be  regarded  as  a 
statement  of  the  case  or  as  a  bill  of  ex- 
ceptions, it  forms  a  part  of  the  record  to 
be  considered  on  the  appeal  from  the  Judg- 
ment, not  only  for  a  review  of  the  errors 
of  law  therein  specified,  but  also  for  deter- 
mining whether  the  evidence  Is  sufficient  to 
sustain  the  decision. 

S.  Counsel  for  the  respective  parties  have 
presented  in  their  briefs  an  able  and  elabo- 
rate discussion  of  several  principles  of  law 
claimed  to  be  pertinent  to  a  decision  of  the 
appeal,  but  from  the  conclusion  that  we  have 
reached  upon  one  of  the  alleged  errors  of 
the  superior  court  it  becomes  unnecessary, 
as  well  as  inappropriate,  to  determine  the 
other  propositions.    The  basis  of  the  plain- 
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dtPB  came  of  actloa  is  tbe  aET«ement  of  the 
defendant  to  assume  the  payment  of  the  ob- 
ligation secured  by  the  deed  of  trust,  and, 
accordingly,  the  court  has  found  tliat  tbe 
defendant  made  such  agreement,  and  that 
the  deed  from  the  plaintiff  of  the  Oakland 
property  of  December  28,  1809,  was  made  in 
pursuance  of  an  agreement  between  the  plain- 
tiff and  tbe  defendant.  There  Is,  however, 
no  evidence  In  tbe  record  upon  which  these 
findings  can  be  sustained.  It  Is  very  clearly 
shown  therein  that  the  defendant  was  not 
present  at  any  interview  or  negotiation  in 
wilch  the  transaction  or  execution  of  the 
deeds  was  discussed,  and  that  be  never  knew 
or  heard  of  any  negotiations  for  an  exchange 
of  the  properties,  or  the  execution  of  tbe 
deed  of  the  Oakland  property,  until  after  tbe 
commencement  of  this  action,  and  that  neith- 
er the  plaintiff  nor  bis  father  ever  met  the 
defendant,  or  exchanged  any  verbal  or  other 
communication  with  him  until  nearly  a  year 
after  tbe  date  of  tbe  said  deed.  The  ground 
upon  which  tbe  respondent  relies  In  support 
of  tbe  findings  is  that,  in  tbe  negotiations  be- 
tween the  plaintiff's  father  and  Munroe  for 
tbe  exchange  of  tbe  properties,  Munroe  was 
the  agent  of  the  defendant  for  that  purpose, 
and  that  tbe  defendant  is  bound  by  all  of 
tbe  acts  and  representations  of  Munroe  as 
his  agent  There  Is,  however,  no  evidence 
In  tbe  record  tending  to  establish  tbe  fact 
of  such  agency,  or  that  Munroe  had  any  au- 
thority from  tbe  defendant,  except  the  tes- 
timony of  the  plaintiff's  father  that  Munroe 
stated  to  him  that  be  was  such  agent;  and 
tbe  rule  Is  of  long  standing  that  the  decla- 
rations of  a  person  claiming  to  be  tbe  agent 
of  another  are  Insufficient  to  establish  such 
agency  or  the  terms  of  his  authority.  Civ. 
Code,  {  2319  (2);  S.  &  L.  Soc  v.  Gerlchten, 
64  Cal.  520,  2  Pac.  405;  Smith  v.  Liverpool, 
etc.,  Ins.  Co.,  107  Cal.  432,  40  Pac.  540.  On 
tbe  other  band,  tbe  defendant  testified  that 
Munroe  was  not  his  agent,  and  that  he  bad 
never  employed  or  authorized  htm  to  act  as 
bis  agent  for  the  sale  of  any  property;  that 
be  never  had  any  dealings  with  any  one  In 
connection  with  the  Oakland  property  or 
any  conversation  with  any  one  about  Its  pur- 
chase or  sale,  or  the  payment  of  any  Incum- 
brance thereon,  and  bad  never  had  In  bis 
possession  any  paper  or  Instrument  referring 
to  It,  or  known  anything  about  the  property 
until  the  commencement  of  this  suit,  and 
Munroe  himself  testified  that  he  had  never 
acted  as  the  agent  of  tbe  defendant,  and 
did  not  act  as  his  agent  In  the  transaction  of 
December,  1809,  and  did  not  at  that  time 
state  to  the  plaintiff's  father  that  be  was 
bis  agent.  One  who  deals  with  another,  upon 
his  mere  statement  that  he  is  the  agent  of  a 
tbird  person,  takes  upon  bimself  the  risk  of 
being  able  to  show  that  such  agency  existed. 
McDonald  v.  Cool,  134  Cal.  502,  C6  Pac.  727. 
If,  instead  of  satisfying  himself  thereof  by 
Independent  Investigation,  he  accepts  such 
statement  and  la  deceived,  be  U  the  TlcUnt 


of  bla  own  credulity.  Tlte  testimony  of  tbeee 
declarations  was  Inadmissible  for  tbe  pur- 
pose of  proving  such  agency,  and  should  have 
been  excluded  by  the  court  upon  tbe  defoid- 
ant's  objection  thereto,  and  when  received 
should  not  have  been  considered. 

During  the  trial  tbe  plaintiff  offered  In  evl> 
dence  a  certificate  of  title  to  tbe  Berkeley  lots 
made  by  a  searcher  of  records  December  23, 
1809,  In  the  form  of  a  report  addressed  to 
the  defendant,  which  the  witness  testified 
had  been  given  to  him  by  Munroe.  and  at 
tbe  time  of  introducing  the  same  his  counsel 
stated  that  It  was  for  the  purpose  of  show- 
ing that  the  plaintiff  was  warranted  In  be- 
lieving that  Munroe  was  the  agent  of  the  de- 
fendant The  defendant  objected  to  its  in- 
troduction, unless  the  plaintiff  should  in  some 
way  connect  tbe  defendant  with  It  The 
court  overruled  the  objection  and  allowed  the 
certificate  In  evidence,  without  any  evidence 
that  it  bad  been  made  at  tbe  Instance  of  or 
with  the  knowledge  of  the  defendant  or  thai 
It  had  been  delivered  to  or  seen  by  blm.  The 
evidence  so  offered  not  only  had  no  tendency 
to  show  that  Munroe  was  the  agent  of  the 
defendant  or  to  justify  the  plaintiff  In  be- 
lieving that  he  was  such  agent  but  the  ob- 
jections of  the  defendant  were  well  taken, 
and  the  court  erred  In  overruling  them.  The 
possession  by  Munroe  of  the  deed  from  the  de- 
fendant to  the  plaintiff  of  tbe  Berkley  lots 
had  no  tendency  to  show  that  Munroe  was 
tbe  agent  of  tbe  defendant  for  any  other 
purpose  than  to  deliver  the  deed,  and,  if  the 
purchase  price  was  named  therein,  to  receive 
tbe  same;  nor  did  It  have  any  tendency  to 
show,  or  authorize  the  plaintiff  to  believe, 
that  his  previous  negotiations  with  Munroe 
had  been  authorized  or  approved  by  the  de- 
fendant If  no  purchase  price  was  named  in 
the  deed,  the  defendant.  In  tbe  absence  of 
any  showing  of  fraud,  or  of  bona  fides  on 
the  part  of  tbe  plaintiff,  might  be  estopped 
from  disputing  the  title  thereby  transferred; 
but  its  delivery  to  tbe  plaintiff  would  not 
authorize  him  to  believe  that  Munroe  bad 
authority  to  deliver  It  to  blm  as  a  gratuity, 
nor  did  the  possession  of  tbe  deed  by  Munroe 
have  any  tendency  to  show,  or  give  any 
ground  to  tbe  plaintiff  for  believing,  that 
the  defendant  bad  authorize  Munroe  to  pur- 
chase any  property  for  blm,  or  to  accept  any 
property  In  exchange  for  tbe  Berkeley  lots, 
or  to  fix  the  terms  upon  which  an  exchange 
should  be  made,  or  to  enter  into  an  executory 
contract  which  should  be  binding  upon  the 
defendant  for  tbe  payment  of  an  obligation 
of  tbe  plaintiff. 

Tbe  contention  of  the  respondent  that  the 
act  of  the  defendant  In  November,  1900,  was 
a  repurchase  of  tbe  Berkeley  lots  by  blm  from 
the  plaintiff,  and  thereby  a  ratification  of  the 
act  of  Munroe  in  exchanging  the  property,  is 
not  sustained  by  any  evidence  In  tbe  record. 
There  is  no  testimony  that  It  was  a  purchase^ 
and  the  plaintiff  himself  testified  that  tbe 
defandant  said  notlUuif  to  blm  In  regard  to 
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purchasing  the  lots.  It,  moreover,  clearly  ap- 
pears from  the  evidence  that  at  that  time  the 
defendant  had  no  knowledge  of  any  of  the 
acts  or  representations  of  Munroe  In  refer- 
ence to  the  Oakland  property,  and  without 
such  knowledge  there  could  be  no  Implied  rat- 
ification. The  evidence  of  transactions  be- 
tween defendant  and  Munroe  In  reference  to 
other  property  was  unavailing  for  establish- 
ing any  agency  In  this  transaction,  or  to  au- 
thorize the  plaintiff  to  believe  that  Munroe 
was  acting  In  this  transaction  as  the  agent 
of  the  defendant,  since  both  the  plaintiff  and 
his  father  testified  that  they  had  neither  of 
them  met  the  defendant  until  about  a  year 
after  the  transaction,  and  there  Is  no  evi- 
dence that  they  had  any  knowledge  of  the 
other  transactions  to  which  they  referred  In 
their  testimony. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We  concur:    HATJ^,  J.;  COOPER,  J. 


8  Cal.  App.  8J« 

ALPER  et  al.  v.  TORMEY  et  al. 

(Court  of  Appeal,   Third   District,   California. 

April  6.  1906.) 

Replevin— OwNEBSHip  of  Propebtt — Liek — 
Findings— Evidence. 

In  an  action  to  recover  possession  of  steel 
rails,  evidence  held  to  sustain  findings  that  the 
rails  belonged  to  an  insolvent  corporation  of 
wliich  intervener  was  assignee,  and  that  de- 
fendant, who  held  the  same  as  bailee,  had  no 
lien  thereon  for  storage. 

Appeal  from  Superior  Court,  Contra  Costa 
County ;  William  S.  Wells,  Judge. 

Action  by  A.  Alper  and  another  against 
Patrick  Tormey,  and  L.  N,  Buttner,  as  as- 
signee of  the  Union  Stockyard  Company  of 
San  Francisco,  Intervener.  From  a  Judgment 
In  favor  of  Intervener,  and  from  an  order 
denying  defendant  Tormey's  motion  for  a 
new  trial,  be  appeals.    AfDrmed. 

R.  H.  Lattimer  and  L.  F.  Tormey,  for 
appellants.  Ixrate  H.  Brownstone,  for  re- 
spondents.   M.  R.  Jones,  for  Intervener. 

CHIPMAN,  P.  J.  Action  to  recover  from 
defendant  Tormey  the  possession  or  the  value 
of  certain  60  tons  of  steel  rails.  L.  C.  Wit- 
tenmyer,  as  assignee  of  the  Union  Stockyard 
Company,  an  insolvent  debtor,  filed  a  com- 
plaint in  intervention,  claiming  that  the 
property  belonged  to  said  insolvent  debtor. 
Defendant  Tormey  answered  the  plaintiff's 
complaint,  claiming  that  said  rails  were  de- 
livered to  him  as  bailee  by  one  A.  S.  Gareet- 
son  for  safekeeping  and  that  he,  defendant, 
has  a  lien  on  the  rails  as  security  for  serv- 
ices In  "safely  and  securely  keeping  the  said 
steel  rails,"  which  services  he  alleged  to  be  of 
the  value  of  $1,5()(>.  He  further  alleged  that 
one  £.  J.  Randall  Is  the  owner  of  the  rails 
as  successor  to  said  Garretson.  Plaintiffs 
answered  the  complaint  la  intervention  de- 


nying the  ownership  and  right  of  possession 
of  the  stockyard  company,  and  alleged  that 
prior  to  the  commencement  of  the  action 
said  company  sold  and  transferred  to  plain- 
tiffs the  said  rails  and  that  plaintiffs  are 
now  the  owners  thereof  and  entitled  to  pos- 
session. Defendant  Tormey  also  answered 
the  complaint  in  intervention  specifically  de- 
nying Its  allegations  and  averring  a  lien  as 
set  forth  In  his  answer  to  the  plaintiffs'  com- 
plaint. Judgment  passed  for  the  Intervener 
and  this  appeal  Is  by  defendant  Tormey  from 
the  Judgment  and  from  the  order  denying  his 
motion  for  a  new  trial.  The  cause  was  here 
on  the  appeal  of  plaintiffs,  and  as  to  them  the 
Judgment  was  affirmed.    82  Pac.  1063. 

The  only  question  now  here  is  whether  the 
evidence  was  sufficient  to  support  the  findings 
that  the  Union  Stockyard  Company  is  the 
owner  of  the  rails  as  alleged  in  its  complaint 
and  that  defendant  Tormey  agreed  to  store 
them  without  compensation.  In  his  brief  ap- 
pellant does  not  claim  ownership  In  Randall, 
and  we  shall  assume  that  the  allegation  of 
such  ownership,  alleged  in  his  answer,  is 
waived.  He  now  claims  that  the  evidence 
falls  to  show  ownership  in  the  Union  Stock- 
yard Company,  and  that  if  ownership  In 
anybody  Is  shown,  it  is  in  Garretson,  which, 
if  true,  defeats  the  action.  It  appears  from 
the  testimony  of  appellant  Tormey  that  a 
quantity  of  Steel  rails,  among  them  the  rails 
In  question,  was.  In  the  year  1890,  deposited 
on  his  land,  near  the  property  of  the  com- 
pany, by  Garretson;  that  Garretson  was  a 
stockholder  in  the  company,  as  was  appellant, 
who  was  also  president  of  the  company  from 
1892  to  1895 ;  that  the  company  used  a  large 
quantity  of  the  rails  as  they  were  needed, 
which  were  taken  from  the  place  where  stored 
on  appellant's  land  and  with  his  knowledge 
and  without  objection,  many  being  so  used 
by  appellant's  direction  while  he  was  presi- 
dent of  the  company  and  for  ita  purposes: 
that  appellants  supposed  at  the  time  they 
were  so  stored  on  his  land  that  the  rails  be- 
longed to  the  company  and  were  to  be  used 
for  the  Improvement  of  its  property  and  that 
appellant  never  claimed  to  own  any  of  the 
rails  and  now  makes  no  claim  of  ownership 
to  them ;  that  appellant  never  made  any  claim 
for  storage  until  this  action  was  commenced ; 
that  he  "never  gave  any  attention  to  the  pro- 
tection of  these  rails"  as  he  "thought  they 
would  protect  themselves" ;  that  when  they 
were  delivered  on  his  property  it  was  under- 
stood that  Garretson  "could  have  the  rails 
at  any  time  he  wanted  them."  He  testified 
further :  "I  knew  the  Union  Stockyard  Com- 
pany helped  themselves  to  these  rails  so  I 
presumed  it  was  understood  at  the  time  that 
the  agi-eement  was  to  deliver  these  rails  to 
the  Union  Stockyard  Company."  As  to  his 
claim  for  storage  appellant  testified :  "I  base 
my  claim  to  the  $1,500  storage  on  the  interest 
that  the  money  would  have  fetched  me  for 
the  hind  which  they  promised  to  take  from 
me."    The  land  referred  to  did  not  Include 
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the  tana  on  which  the  rails  were  stored.  We 
tSiInk  there  was  sufficient  evidence  to  support 
the  flndlnj^s. 

The  officers  and  stockholders  of  the  com- 
pany seem  to  have  been  the  only  persons  who 
assumed  or  exercised  any  ownership  of  the 
rails  and  this  was  done  for  the  company 
alone;  no  other  persons  had  any  use  for  the 
rails  or  showed  by  evidence  that  they  had 
or  made  claim  of  ownership.  The  evidence 
Justified  the  Inference  that  the  rails  belonged 
to  the  company.  When  the  rails  were  stored 
on  appellant's  land  it  was  with  his  consent 
and  withont  any  understanding  that  he  was 
to  charge  for  storage  and  no  claim  for  stor- 
age was  made  by  appellant  at  any  time  either 
before,  or  after,  or  while  he  was  president 
of  the  company.  Under  his  direction  as  pres- 
ident as  well  as  by  the  direction  of  the  vice 
president  and  manager  of  the  company  with 
appellant's  consent,  the  company  made  use  of 
the  rails  as  required,  and  as  we  have  seen  it 
was  not  until  this  action  was  brought  that 
appellant  asserted  any  claim  for  storage. 
And  his  claim  then  was  not  for  storage  serv- 
ices rendered,  but,  as  he  testified,  It  was  for 
Interest  on  the  money  he  expected  to  receive 
for  the  sale  of  certain  land  to  the  company, 
but  which  It  failed  to  purchase. 

The  Judgment  and  order  are  affirmed. 


We  concur: 
UN,  J. 


BUCKLES,  J.;  McLAUGU- 


S  Cal.  App.  443 

GATES  T.  QUONG  et  al. 

(Court  of  Appeal,   Third   District,   California. 

April  18,  1906.) 

1.  Chattel  Mortoages— Hobtgage  of  Cbop 

^— IjOSS  OV  LI£N 

Under  Civ.  Code,  {  2972,  providing  that 
the  lien  of  a  mortgage  on  a  growing  crop  con- 
tinues on  the  crop  after  severance,  whether 
remaining  in  its  original  state  or  converted  into 
another  product,  bo  long  as  it  remains  on  the 
land  of  the  mortgagor  tlie  lien  ceases  on  the  re- 
moval of  the  crop  from  the  land  on  which  the 
crop  grew,  unless  the  removal  is  tortious. 

[Ed.  Note. — ^For  cases   in  point,   see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  g  221.] 

2.  Estoppel  —  Equitable  Estoppel— Preju- 
dice TO  Person  Settino  up  Estoppel. 

An  estoppel  In  pais  cannot  be  claimed  by 
a  coi-poration  as  to  transactions  with  its  agent 
where  nothing  said  or  done  therein  misled  the 
agent  to  the  injury  of  the  corporation. 

3.  Chattel  Mortgages— Mobtqaoe  of  Crop 
—Loss  or  Lien. 

The  removal  of  a  crop  from  the  land  on 
which  it  was  grown  Is  not  tortious  as  to  a 
mortgagee  of  the  crop  where  the  removal  is 
by  virtue  of  a  sale  of  the  crop  by  the  landlord 
of  the  mortBagor  pursuant  to  a  provision  of 
the  lease  between  the  landlord  and  tenant  giv- 
ing the  landlord  the  exclusive  right  to  sell  the 
crop,  which  was  also  made  a  part  of  the  crop 
mortgage,  and  the  removal  did  not  fall  within 
the  exception  to  Civ.  Code,  §  2972,  that  the  lieu 
of  a  crop  mortgage  is  not  lost  by  a  tortious  re- 
moval of  the  crop,  irrespective  of  the  question 
of  notice  of  the  mortgage. 

4.  Same— Prioritt  as  Between  Mortoageb 
AND  Garnishino   Creditor. 

As  between  a  garnishing  creditor  of  the 
owner  of  a  crop  who  served  his  garnishment  on 


the  holder  of  the  surplus  arising  from  the  pro- 
ceeds of  a  sale  of  the  crop,  and  the  mortgagee  of 
the  crop  after  the  mortgage  lien  on  the  crop  had 
been  lost  by  removal  of  the  crop  from  the  prem- 
ises on  which  it  was  grown,  the  mortgagee  was 
not  entitled  to  priori^. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty;  L.  Q.  Harrier,  Judge. 

Interpleader  by  T.  L.  Gates  against  Tom 
Quong  and  the  Earl  Fruit  Company.  From 
a  Judgment  In  favor  of  Quong,  the  fruit  com- 
pany appeals.    Affirmed. 

Chauncey  H.  Dunn,  for  appellant  E.  E. 
McFarland,  for  respondent  Gates.  Gregory 
&  Gregory,  for  respondent  Tom  Quong. 

CHIPMAN,  P.  J.  Action  in  interpleader 
to  determine  the  right  to  certain  moneys  in 
the  hands  of  plaintiff  as  the  purchase  price  of 
certain  prunes  sold  to  htm.  Defendant  Earl 
Fruit  Company  claimed  the  money  under  a 
crop  mortgage  executed  to  it  by  one  Lee  Toy. 
Defendant  Tom  Qoong  claimed  under  a  gar- 
nishment served  on  plaintiff.  Issued  in  a  suit 
against  said  Toy.  It  appears  that  Toy  entered 
Into  posesslon  of  an  orchard  tract  under  an 
agreement  with  the  awns',  one  Frank  Buck. 
Toy  executed  a  chattel  mortgage  on  the  grow- 
ing crop  to  defendant  company.  One  of  the 
questions  arising  out  of  the  controversy  was 
whether  Toy  had  any  mortgageable  Interest 
In  the  prunes.  Much  attention  Is  given  in 
the  briefs  to  this  question ;  appellant  claiming 
that  the  agreement  possessed  ail  the  elements 
necessary  to  constitute  a  leasehold  Interest  in 
Toy,  such  as  made  tils  share  of  the  prunes 
grown  on  the  leased  premises  the  subject  of 
chattel  mortgage.  The  court  found  against 
the  defendant  company  on  this  Issue,  whldi 
finding  is  challenged  as  unsupported  by  the 
evidence.  We  do  not  find  it  necessary  to  pass 
uxK>n  this  qnestlon. 

The  court  found  "that  by  the  terms  of  said 
lease  said  Buck  Iiad  the  right  and  was  ex- 
clusively empowered  to  sell  and  deliver  t» 
any  person  or  persons  he  might  direct  any 
and  ail  fruit  raised  upon  said  demised  prem- 
ises. •  •  •  That  said  prunes  were  sold 
by  said  Buck  to  said  Gates  'and'  were  re- 
moved from  said  leased  premise  and  were 
delivered  to  plaintiff.  That  said  Earl  Fruit 
Company  did  not  know  of  said  sale  until  said 
delivery  was  nearly  completed.  That  it  then 
notified  said  Lee  Toy  and  said  T.  L.  Gates 
that  the  proceeds  of  said  sale  must  be  paid 
to  said  Earl  Fruit  Company  by  virtue  of 
said  crop  mortgage,  but  neither  said  Lee  Toy 
nor  said  T.  Ia  Gotes  agreed  thereto.  That  no 
Hen  •  •  •  existed  upon  said  prunes  or 
the  proceeds  of  the  sale  thereof  •••  af- 
ter their  removal  from  said  leased  premises 
in  favor  of  said  Earl  Fruit  Company,"  The 
court  further  found  "that  no  person  repre- 
senting the  Earl  Fruit  Company  was  present 
at  said  sale  of  prunes,  and  that  said  E^rl 
Fruit  Company  bad  no  part  nor  voice  therein 
and  neither  consented  nor  objected  thereto 
upon  condition  that  the  proceeds  should  be- 
paid  to  said  company,  or  by  reason  of  anf 


uigitized  by 


Google 


Gal.) 


GATES  T.  QUONG. 


663 


condltlona  wbateTer";  and  that  ndther  Bnd^ 
nor  Toy,  nor  Gates  at  any  time  agreed  with 
«ne  another  or  with  said  company  "that  the 
purchase  price  of  said  lot  of  prunes  should 
he  paid  by  plaintiff  to  said  Earl  Fruit  Com- 
pany, for  the  purpose  of  being  applied  upon 
-said  attempted  crop  mortgage,  or  for  any  pur- 
pose whatever."  Appellant  attacks  part  of 
these  findings  as  unsupported  by  the  evi- 
dence. The  court  gave  Judgment  for  defend- 
ant Tom  Quong,  from  which  the  Earl  Fruit 
Company  appeals  on  bill  of  exceptions. 

Section  2972  of  the  Civil  Code  provides  as 
follows :  "The  lien  of  a  mortgage  on  a  grow- 
ing crop  contlnnes  on  the  crop  after  sever- 
ance, whether  remaining  In  Its  original  state 
«r  converted  Into  another  product,  so  long  as 
the  same  remains  on  the  land  of  mortgagor." 
"Without  deciding  that  the  mortgage  In  this 
-case  created  any  lien  on  the  crop  attempted 
to  be  mortgaged,  but  conceding  that  it  did, 
the  Hen  ceased  upon  the  removal  of  the  crop 
from  the  land  on  which  the  crop  grew.  Civ. 
Code,  {  2972;  Horgan  v.  Zanetta,  107  Cal.  27, 
40  Pac.  22.  The  evidence  was  that  the 
prunes  were  sold  at  $17.B0  per  ton  taken  from 
the  tree,  1.  e.,  nndrlled,  and  that  "nearly  all" 
were  picked  and  delivered  to  plaintiff  at  a 
point  away  from  the  demised  premises  "in 
town,"  but  what  town  does  not  appear.  Just 
what  proportion  remained  nndellvered  when 
the  agent  of  the  defendant  company  saw 
Toy  and  Gates,  does  not  appear.  No  point 
to  made,  however,  on  this  state  of  the  evi- 
dence and  both  parties  seem  to  treat  all 
HtB  pnmes  as  having  been  delivered  to 
plaintiff,  and  that  the  money  Involved  rep- 
resents the  proceeds  of  all  the  prunes  In 
question.  Appellant's  objection  to  the  find- 
ings is  aimed  partlcnlarly  at  that  clause  to 
ttie  effect  that  neither  Toy  nor  Gates  agreed, 
at  the  time  when  the  delivery  of  the  prunes 
was  nearly  completed,  "that  the  proceeds  must 
be  paid  to  the  Earl  Fruit  Company  on  Its 
crop  mortgage."  Upon  this  point  the  evi- 
dence was  sufficient  to  support  the  findings. 
Nor  do  we  think  that  the  evidence  shows 
such  a  state  of  facts  as  would  give  rise  to 
the  principle  of  estoppel  in  pals,  for  we  can- 
not see  that  the  agent  of  the  company  waa 
misled  to  its  Injoiy  by  anything  said  or  done 
by  either  Toy  or  Gates.  There  was  not  only 
no  agreement  or  consent  on  their  part,  ac- 
cording to  their  testimony,  that  the  proceeds 
should  be  applied  on  the  mortgage  indebted- 
ness, but  there  was  nothing  said  or  done  by 
them  from  which  the  agent  of  the  company 
could  reasonably  infer  such  consent  or  agree- 
ment. As  there  was  no  agreement  of  this 
Idnd  there  was  no  evidence  supporting  ap- 
pellant's theory  that  a  novation  was  estab- 
lished ;  that  is,  that  in  lieu  of  the  mortgage 
lien  a  new  contract  was  entered  into  between 
Toy,  Gates  and  the  company's  agent  The 
case  of  Mclntyre  v.  Hauser,  131  Cal.  11,  63 
Pac.  69,  does  not  seem  to  us  to  apply  here,  for 
the  reason  that  the  court,  on  sufilcleut  evi- 


dence, found  that  there  was  no  agreement 
such  as  appellant  relies  upon. 

Recurring  to  the  assumed  Hen  of  the  crop 
mortgage ;  although  It  was  lost  by  the  sever- 
ance of  the  crop  and  its  removal  from  the 
demised  land,  the  cases  recognize  an  excep- 
tion to  the  rule  of  the  Code  where  there  Is  a 
tortious  removal  of  the  crops.  Appellant 
claims  that  there  was  such  removal  here  and 
cites  In  support  of  the  exception  to  the  rule. 
Wilson  V.  Prouty,  70  Cal.  106,  11  Pac.  608: 
Chittenden  v.  Pratt,  89  CaL  178,  26  Pac.  626; 
Bank  of  Woodland  v.  Duncan,  117  Cal.  416, 
49  Pac.  414.  Aside  from  the  fact  that  the 
company  never  objected  to  the  removal  or 
sale  of  the  prunes,  we  think  the  evidence 
clearly  shows  authority  in  Buck  to  make  the 
sale  and  a  rightful  exercise  of  that  authority. 
Whatever  view  may  be  taken  of  the  agree- 
ment between  him  and  Toy,  as  to  the  mort- 
gageable interest  of  Toy,  the  agreement  spe- 
cifically provided:  "That  all  produce  shall 
be  sold  by  lessor  [Buck],  or  by  persons  indi- 
cated by  him,  and  all  retoms  from  sales 
shall  come  to  lessor  and  be  retained  by  him 
until  he  shall  be  paid  the  said  rent;  *  •  • 
the  balance,  If  any,  to  be  paid  over  to  lessee." 
Appellant  made  this  agreement  a  part  of  its 
crop  mortgage  and  of  course  had  knowledge 
of  Its  provisions.  Buck  did  not  have  actual 
notice  of  the  mortgage  until  after  the  prunes 
were  delivered  and  even  with  such  notice  it 
would  not  have  affected  his  right  to  sell  the 
prunes.  Constructive  notice  of  the  mortgage 
by  Gates  would  not  make  the  purchase  by  him 
tortious  for  the  mortgage  showed  on  Its  face 
that  Buck  had  the  right  to  sell  the  fruit 
Gates'  first  actual  notice  of  the  mortgage  was 
when  the  prunes  were  about  all  delivered  and 
no  attempt  was  then  made  by  the  company, 
or  at  any  other  time,  to  stop  delivery.  Ap- 
pellant's agent  seems  to  have  assumed  either 
that  the  mortgage  lien  followed  and  attached 
to  the  proceeds  of  the  prunes,  or  that  there 
was  a  binding  agreement  between  Gates,  Toy, 
and  this  agent  apart  from  the  mortgage  lien, 
to  pay  the  proceeds  to  the  company.  There 
was  evidence  supiiortlng  the  findings  of  the 
court  which  In  effect  were  that  the  lien  was 
lost  and  that  there  was  no  such  agreement 

Appellant  contends  that  even  if  Buck  was 
given  the  right  to  sell  the  crop,  the  fact  did 
not  amount  to  a  consent  on  the  part  of  the 
company  that  the  sale  should  release  Its  lien ; 
that  Buck's  right  was  nothing  more  than  that 
of  a  first  mortgagee  and  as  he  Is  making  no 
claim  to  the  fund,  the  company,  as  second 
mortgagee,  is  entitled  to  the  surplus  remain- 
ing after  Buck  was  paid.  But  this  view  does 
not  meet  the  claim  of  Tom  Quong,  the  attach- 
ing creditor,  who  served  bis  garnishment  af- 
ter the  company  had  lost  its  lien.  When  the 
attachment  was  served  the  defendant  com- 
pany had  no  more  claim  upon  the  fruit  than 
any  general  creditor. 

Taking,  then,  the  most  favorable  view  of 
the  Buck-Toy  agreement  that  appellant  had 
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a  Hen  by  virtue  of  Its  mortgage,  the  findings 
that  the  lien  was  lost  before  the  attachment 
was  levied,  support  the  judgment,  and  it  is 
therefore  afiSrmed. 

We   concur:     BUCKLES,   J.;   MCLAUGH- 
LIN, J. 


8  Cal.  App.  158 

WORTH  V.  EMERSON  et  al. 

(Court   of   Appeal,    First   District,    California. 
Feb.  24,  190C.    Rehearing  Denied  by  Su- 
preme Court  June  4,  1906.) 

1.  JuDOMENT— Motion  to  Vacate— Ebbob. 

Where  it  appeared  from  the  judgment  roll 
that  the  judgment  was  rendered  on  motion  of 
plaintiff  and  after  the  court  had  heard  evidence 
offered  and  after  due  deliberation,  any  error 
committed  therein  not  shown  on  the  face  of 
the  record  could  not  be  corrected  by  motion  to 
vacate,  but  only  by  appeal  or  through  a  mo- 
tion for  a  new  trial. 

2.  AppeaI/— Mattebs  Not  Apparent  op  R«c- 
OBD— Affidavits. 

A  judgment  cannot  be  impeached  for  error 
committed  on  the  trial  or  in  the  rendition  of 
the  judgment,  by  affidavits  outside  the  record, 
■but  only  by  bill  of  exceptions  made  a  part 
of  the  record. 

3.  Appeal  —   Right  to   Allege   Ebbob  — 
Strangers  to  ttte   Action. 

Error  in  rendering  a  judgment  against  one 
of  the  defendants  to  an  action  to  enforce  the 
lien  of  a  street  assessment,  after  the  dismissal 
of  the  action  against  the  other  defendants,  was 
available  only  to  the  person  against  whom  the 
judgment  was  rendered,  and  not  to  a  stranger  to 
the  action. 

4.  Same— Noticb:— Service. 

In  an  action  to  foreclose  a  street  assess- 
ment on  land  belonging  to  several  defendants, 
wherein  judgment  was  rendered  for  plaintiff, 
nonappealing  defendants  were  not  adverse  par- 
ties, and  no  notice  of  appeal  was  required  to 
be  served  on  them. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  M.  C.  Sloss,  Judge. 

Action  by  E.  Worth  against  Esther  B. 
Emerson  and  other.4.  From  an  order  vacat- 
ing a  judgment  In  favor  of  plaintiff  and 
granting  defendant  Emerson  a  right  to  re- 
deem, plaintiff  appeals.    Reversed. 

Ralph  L.  lliithorn  and  Brooks  Palmer,  for 
appellant.    J.  C.  Bates,  for  respondent 

HARRISON,  P.  J.  Action  to  enforce  tne 
lien  of  a  street  assessment.  Appeal  from  au 
order  setting  aside  a  judgment  previously 
rendered  in  favor  of  plaintiff. 

The  action  was  commenced  November  4, 
1898,  against  Esther  B.  Emerson,  John  Doe, 
Robert  Doe,  and  Jane  Doe;  the  plaintiff  al- 
leging in  bis  complaint  that  "the  defendants 
on  November  5,  189C  (the  day  the  assessment 
became  a  Men)  were,  and  still  continue  to  be, 
the  owners'*  of  the  lot  of  land  described  in 
the  complaint,  and  that  the  said  defendants 
John  Doe,  Robert  Doe,  and  Jane  Doe  are  sued 
by  fictitious  names  l>ecau8e  their  true  names 
are  unknown  to  plaintiff.  Summons  was 
served  upon  the  defendant  Emerson,  and  her 
default  for  want  of  an  upijearauoe  was  enter- 


ed October  19,  1001.  No  service  was  made 
on  either  of  the  other  defendants.  February 
17, 1004,  an  answer  to  the  complaint  was  filed 
by  John  H.  Grady,  stating  that  he  is  "sued 
herein  as  John  Doe,  one  of  the  defendants  in 
the  above-entitled  action."  After  this  answer 
was  filed,  but  on  the  same  day,  the  court,  ou 
the  motion  of  the  plaintiff,  dismissed,  the  ac- 
tion "as  to  the  defendants  therein  sued  by 
tlie  fictitious  names  of  John  Doe,  Robert  Doi> 
and  Jane  Doe,  and  John  H.  Grady,  appearing 
herein  as  John  Doe,"  and  after  tiearing  the 
evidence  on  the  part  of  the  plaintiff  entervd 
its  judgment,  declaring  the  amount  of  the 
iissessment  to  be  a  lieu  upon  the  land  de- 
scribed in  the  complaint,  and  directing  a  sale 
of  the  land  in  satisfaction  thereof.  February 
2oth  Grady  gave  notice  of  a  motion  to  vacate 
and  set  aside  the  judgment,  and  in  support 
thereof  filed  an  afiidavit  in  which  be  stated 
that  he  bad  succeeded  to  the  right,  title,  and 
interest  of  the  defendant  Emerson  in  said  lot 
of  land,  and  her  right  to  redeem  the  same 
from  a  sale  to  the  state  of  California  by  a 
deed  from  her  bearing  date  February  13. 
1901,  and  bad  thereafter  paid  certain  money 
for  the  purpose  of  redeeming  the  land  from 
a  sale  thereof  made  to  the  state  of  California 
for  delinquent  taxes.  The  motion  came  or 
for  hearing  March  18th,  and  on  May  27th 
was  granted  by  the  court.  The  only  evidence 
presented  In  support  of  the  motion. was  the 
judgment  roll  in  the  action  and  the  above 
affidavit  and  notice  of  motion.  From  the  or^ 
der  thus  made  the  present  appeal  has  been 
taken. 

The  order  appealed  from  was  not  made 
upon  the  ground  or  claim  that  the  judgment 
was  rendered  by  reason  of  any  mistake  or  in- 
advertence, or  that  there  was  any  misprision 
of  the  clerk  in  entering  it.  It  was  not  void 
upon  Its  face,  and  it  appears  from  the  judg- 
ment roll  itself  that  it  was  rendered  upon 
the  motion  of  the  plaintiff,  and  after  the 
court  had  heard  the  evidence  offered  on  his 
behalf,  and  after  due  deliberation  thereon.  If 
any  error  was  committed  therein,  it  was  a  ju- 
dicial error,  which  conld  be  corrected  only 
upon  an  appeal,  or  through  a  motion  for  a 
new  trial.  Egan  v.  Egan,  90  Cal.  15,  27  Pac, 
22;  First  National  Bank  of  Fresno  ▼.  Dusy, 
110  Cal.  60,  42  Pac.  476.  And  any  error  com- 
mitted by  the  court  upon  the  trial,  or  in  the 
rendition  of  the  judgment,  in  order  to  be 
available  for  the  purpose  of  vacating  or  set- 
ting tbe  judgment  aside,  must  be  manifested 
by  a  bill  of  exceptions  and  made  a  part  of  the- 
record.  The  validity  of  a  judgment  cannot  be 
impeached  by  affidavits  outside  of  the  record. 

The  grounds  upon  which  Grady  asked  that 
the  judgment  be  set  aside  were  that  the- 
court  had  no  power  or  authorttyr  in  a  street 
assessment  case,  to  dismiss  the  action  as  to  a 
portion  of  the  defendants  alleged  to  be  the- 
owners  of  the  land,  and  render  judgment 
against  only  one  of  the  owners  sued;  and 
that,  as  he  was  sued  as  John  Doe,  a  fictitious- 
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defendant,  and  bad  filed  an  answer  alleging 
tbat  be  is  the  owner  of  the  land,  the  court  had 
no  power,  authority,  or  jurisdiction  to  dis- 
miss the  Action  as  to  him,  sued  as  John  Doe, 
and  render  judgment  against  the  defendant 
Emerson.  To  say  that,  in  an  action  or  pro- 
ceeding which  Is  within  its  Jurisdiction,  a 
court  has  no  power  or  authority  to  make  a 
certain  order,  or  render  a  certain  judgment 
therein,  Is  merely  to  say  that  the  court  has 
no  jurisdiction  to  commit  error,  which  is 
equivalent  to  saying  that  It  is  erroneous  to 
commit  error.  It  may  be  conceded  that  the 
court  erred  in  rendering  judgment  against 
the  defendant  Emerson  after  dismissing  the 
action  against  the  other  defendants  (Clarlc  v. 
Porter.  53  Cal.  409);  but  such  error  was 
available  to  Mrs.  Emerson  alone,  and  not  to  a 
stranger  to  the  action,  or  one  not  a  party 
thereto.  The  judgment  so  rendered  was  void- 
able therefor  at  her  instance,  but  was  not 
void.  Chase  t.  Christiansen,  41  Cal.  253. 
It  was  competent  for  her  to  waive  the  error, 
as  she  has  done  by  not  appealing  from  the 
judgment,  and  submit  to  a  sale  of  her  interest 
in  the  land  in  satisfaction  of  the  lien.  Such 
error,  however,  is  not  available  to  either  of 
the  defendants  so  dismissed  from  the  action. 
tTpon  a  dismissal  as  to  them,  their  rights  In 
the  land  were  unaffected  by  the  judgment  as 
If  the  action  had  l>een  originally  brought 
against  Mrs.  Emerson  alone.  Page  v.  W.  W. 
Chase  Co..  145  Cal.  578,  79  Pac.  278. 

Grady  is  not  named  in  the  complaint,  nor 
was  be  served  with  any  process  in  the  ac- 
tion. His  claim  in  his  answer  that  he  is  "one 
of  the  defendants  in  the  action,  sued  herein 
as  John  Doe,"  Is  refuted  by  the  affidavit 
which  he  presented  in  support  of  his  motion. 
The  John  Doe  who  is  named  in  the  complaint 
as  a  defendant  in  the  action  is  designated 
therein  as  a  person  who  was  one  of  the  own- 
ers of  the  land  at  the  date  of  the  assessment, 
and  thence  continuously  until  the  commence- 
ment of  the  action;  whereas  Grady,  in  his 
affidavit  claims  to  have  acquired  his  Interest 
In  the  land  on  February  13,  1904,  the  day 
before  be  Died  his  answer,  and  does  not  claim 
to  have  had  any  interest  therein  prior  there- 
to; and  the  only  Interest  which  he  claims  to 
hare  then  acquired  was  derived  from  the  de- 
fendant Emerson,  whose  default  in  the  ac- 
tion had  been  previously  entered.  He  does 
not  claim  to  have  been  at  any  time  a  co-own- 
er with  Emerson,  and  therefore  was  not  one 
of  the  defendants  In  the  action  or  entitled  to 
be  made  a  defendant  therein;  and  his  filing 
an  answer  to  the  complaint  was  unauthorized. 

The  proposition  on  the  part  of  the  respond- 
ent that  tie  appeal  should  be  dismissed  for 
want  of  a  service  of  the  notice  of  appeal  on 
Mrs.  Emerson  is  overruled,  upon  the  author- 
ity of  Foley  V.  Bnllard,  97  Cal.  517,  02  Pac. 
r.71. 

The  order  appealed  from  Is  reversed. 

We  concur:    H.VLL,  J.;  COOPER,  J. 


8  an.  App.  IM 
SIERRA  LAND  &  CATTLE  CO.  t. 
BRICKER  ct  al. 

(Court  of  Appeal,  Second  District,  California. 

Feb.  28,  190G.    Rehearing  Denied  by 

Supreme  Court  June  4,  190C.) 

1.  COBPORATIONS— InCOEPOBATION— EVIDFNCE. 

The  articles  of  incorporation  of  plaintiff 
with  the  filing  marlra  thereon  are  evidentv'  of 
the  proper  filini;  of  such  articles,  and  of  plain- 
tiff's due  incorporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Coriwrations,  §S  113-118.] 

2.  Samr. 

A  receipt  showing  that  defendants  con- 
tracted with  plaintiff  in  its  corporate  name  was 
competent  evidence  as  to  plaintiff's  incorpora- 
tion. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  12, 
Cent.  Dig.  Corporations,  J§  109-111.] 

3.  Depositaries— Depositary  fob  Hibe. 

Under  the  direct  provision  of  Civ.  Code,  J 
1503,  where  defendant  contracted  to  receive 
baclt  property  sold  to  plaintiff  and  repay  the 
purchase  money  if  the  same  should  prove  un- 
satisfnctory,  when  defendants  refused  to  receive 
the  property  on  offer  to  return  the  same  bcciime 
the  property  of  the  defendants  and  plaintiff 
thereafter  held  it  as  a  depositary  for  hire. 

4.  CONTBACTB   —  ACTIOR   TOR   BBEACH  —  EVI- 
DENCE. 

In  an  action  to  re'.-over  the  purchase  price 
of  a  team  sold  under  a  contract  that  it  would 
be  taken  back  and  the  parchaae  money  refunded 
if  unsatisfactory,  evidence  as  to  the  unsound- 
ness of  one  of  tile  liorsrs  was  admissible  as 
indicating  the  reason.able  character  of  plaintiff's 
claim  that  the  team  was  unsatisfactory. 

5.  Appeat,— Habuless  Ebbob— Admission  of 
Evidence. 

Even  though  it  was  unnecessary  to  show 
such  fact,  the  admission  of  such  evidence  wa& 
harmless. 

6.  CONTBACTS— OFTER    OF    PeBFOBMANCE. 

Under  Civ.  Code,  §  1496,  providing  that  the 
thing  to  lie  delivered  need  not  in  any  case  be 
actually  produced  upon  an  offer  of  performance 
unless  the  offer  is  accepted,  an  agreement  to  re- 
turn property  bought  if  unsatisfactory  is  satis- 
fied when  an  offer  is  made  and  refused. 

7.  Same  —  Action  fob  Bbbach  —  Conditions 
Precedent. 

T''nder  Civ.  Code,  S  1440,  providing  that  if 
a  party  to  an  obligation  gives  notice  to  another 
l)efore  the  latter  is  in  default  that  he  will  not 
perform  the  same  upon  bis  part,  and  does  not 
retract  such  notice  before  the  time  at  which  per- 
formance upon  his  part  is  due.  such  other 
party  is  entitled  to  enforce  the  obligation  with- 
out previously  performing  or  offering  to  perform 
any  conditions  upon  bis  part  in  favor  of  the 
former  party,  tlie  cause  of  action  on  a  contract 
to  receive  back  property  and  return  the  pur- 
chase money  accrued  when  the  seller  refused  to 
receive  back  the  property  and  return  the  pur- 
chase money. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  the  Sierra  Land  &  Cattle  Com- 
pany against  W.  J.  Brlcker  and  others.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.    Affirmed. 

Will  D.  Gould  and  E.  C.  Oggel,  for  appel- 
lants. B.  W.  Ilabn  aud  Ilahn  &  Ilahn,  for 
respondent 

ALLEN,  J.  Action  for  money.  Verdict 
and  judgment  for  plaintiff,  from  which  Judg- 
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ment,  and  an  order  denying  a  new  trial,  de- 
fendant appeals. 

Plaintiff  avers  In  its  complaint  that  it  pur- 
chased a  span  of  horses  from  defendants  up- 
on an  agreement  that  if,  after  trial,  the  same 
should  prove  unsatisfactory,  such  horses 
should  be  returned  and  defendants  would 
repay  the  purchase  money,  together  with  ex- 
penses of  shipping  to  the  place  of  trial,  and 
expenses  incident  to  such  trial.  Further, 
that  the  team,  upon  trial,  was  found  to  be  un- 
satisfactory, and  plaintiff  immediately  noti- 
fied defendants  of  such  fact,  offered  to  re- 
turn said  horses,  and  demanded  the  repay- 
ment of  the  money,  all  of  which  defendants 
refused.  Defendants  deny  all  of  the  allega- 
tions. The  evidence  in  the  record  is  suffi- 
cient to  support  the  verdict.  No  question 
of  rescission  is  involved.  The  action  is  based 
upon  a  contract,  the  breach  of  which  is  clear- 
ly shown.  The  articles  of  Incorporation  of 
the  plaintiff,  with  the  filing  marks  thereon, 
were  evidence  of  the  proper  filing  of  such 
articles  and  the  due  Incorporation  of  the 
plaintiff,  even  were  such  proof  necessary, 
when  we  consider  the  written  receipt  in  evi- 
dence from  which  It  appears  that  the  de- 
fendants contracted  with  the  plaintiff  in  its 
corporate  name  and  received  money  admitted 
thereby  to  have  been  money  of  the  plaintiff. 
This  written  receipt  was  competent  evidence 
in  the  regard  just  mentioned,  as  well  as  tend- 
ing to  prove  the  actual  receipt  of  the  money, 
which  was  denied.  Under  the  contract  es- 
tablished, when  defendants  refused  to  re- 
ceive the  property  upon  the  offer  to  return, 
the  same  became  the  property  of  the  defend- 
ants, and  plaintiff  thereafter  held  that  same 
as  a  depositary  for  hire.  Civ.  Code,  {  1503. 
There  is  no  issue  pending  in  the  case  Involv- 
ing any  counterclaim  or  demand  growing  out 
of  a  violation  of  the  plaintiff's  duty  as  such 
depositary,  and  all  testimony  received  with 
reference  to  the  use  or  retention  of  the 
horses  under  the  pleadings  was  immaterial. 
Plaintiff  Is  the  real  party  In  interest,  as 
shown  by  the  receipt  and  other  competent 
testimony.  The  evidence  with  reference  to 
the  unsoundness  of  one  of  the  horses  was  not 
improper,  as  indicating  the  reasonable  char- 
acter of  the  claim  of  the  plaintiff  that  the 
team  was  unsatisfactory;  even  when  that 
fnct  is  unnecessary  to  be  shown,  no  prejudice 
could  result  to  defendants  by  such  proof.  An 
agreement  to  return  if  unsatisfactory  la  sat- 
isfied when  an  offer  is  made  and  refused. 
"The  thing  to  be  delivered  need  not  In  any 
case  be  actually  produced  upon  an  offer  of 
performance  unless  the  offer  is  accepted." 
Civ.  Code,  §  1496.  The  cause  or  action  ac- 
crued when  defendants  refused  to  perform 
their  part  of  the  contract.    Civ.  Code,  I  1440. 

We  discover  no  merit  in  the  many  other 
specifications  of  error  In  anywise  prejudicial 
to  defendants,  or  worthy  of  notice. 

Judgment  and  order  affirmed. 

We  concur :    GRAY,  P.  J. ;  SMITH,  J. 


STATE  ex  rel.  HARRIS  et  al.  v.  SUPERIOR 
COURT  OF  THURSTOK  COUNTY  et  al. 

(Supreme  Court  of  Washineton.    June  9,  1906.) 

EifiNEKT  Domain— ExTE.Ni  of  Poweb— Uses- 
—Supply  of  Electbicity. 

Under  Const  art.  1,  §  16,  prohibiting  the 
taking  of  private  property  for  private  use,  a 
corporation  cannot  condemn  property  to  further 
not  only  the  operation  of  a  municipal  light 
plant  and  electric  car  system,  but  also  ttie 
business  of  selling  electricity  generally. 

Certiorari  by  the  state,  on  the  relation  ot 
Henry  Harris  and  others,  to  review  the  pro- 
ceeding of  the  superior  court  of  Thurston 
county,  O.  V.  Linn,  as  resident  judge  thereof, 
and  others,  in  proceedings  by  the  Olympla 
Light  &  Power  Company  for  a  coudeuiuation 
of  land.  Judgment  of  coudemuatiou  re- 
versed. 

Jas.  M.  Ashton  and  Vance  &  Mltebell.  for 
relators.  T.  N.  Alien  and  Troy  &  Fallcnor, 
for  respondents. 

DUNBAR,  J.  Respondent,  a  domestic  cor- 
poration, with  Its  principal  place  of  business 
at  Olympla,  filed  its  notice  and  petition  In 
the  superior  court  of  Thurston  county.  Wash., 
for  the  condemnation  and  appropriation  of 
certain  real  property  situate  in  Thurston 
county.  Wash.,  belonging  to  the  relators. 
The  respondent  is  a  light  and  power  com- 
pany, and  under  certain  charter  provisions 
Is  employed  to  furnish  light  to  the  cities  of 
Olympla  and  Tumwater,  and  to  run  electric 
cars  in  and  between  the  dtiea  of  Olympla  and 
Tumwater  for  hire.  The  electricity  which 
is  used  by  the  company  is  generated  by  water 
power  from  water  which  flows  down  the 
Des  Chutes  river.  It  is  alleged  in  the  peti- 
tion that  there  is  not  sufficient  water  to- 
furnish  power  for  the  company  to  carry  out 
the  provisions  of  its  charter  In  furnishing 
electricity  to  the  cities  of  Olympla  and  Tum- 
water, and  in  operating  their  electric  ears, 
and  for  the  pun>ose  of  furnishing  such  power 
as  it  has  been  furnishing  at  reasonable  and 
tmiform  rates  to  the  public  generally.  The 
petition,  among  other  things,  is  as  follows : 
"That  your  petitioner  has  uot  been,  nor  does 
it  intend  to  engage  In  any  other  corporate 
purposes  except  as  herein  set  out,  except  it 
admits  it  has  been  engaged  in  furnishing 
electric  power  at  reasonable  and  uniform 
rates  to  the  public  generally  and  without  dis- 
crimination between  persons  substantially 
similarly  situated,  and  is  bound  to  continue 
to  so  furnish  electrical  power  to  the  general 
public  at  reasonable  and  uniform  prices  and 
without  discrimination  between  persons  sub- 
stantially similarly  situated."  The  testi- 
mony in  the  case  is  also  to  effect  that  the 
condemuation  is  sought  for  the  purpose  of 
obtaining  additional  power  not  only  for  use 
in  operating  the  light  plant  and  the  electric 
car  system,  but  for  the  purpose  of  selling 
power  to  the  different  manufactories  and  for 
different  puriioses.    So  that  the  question  pre- 
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salted  Is  nrbetber  or  not  tbe  furnlstains  oC 
power  outside  of  the  power  necessary  to 
operate  its  electric  cars  and  lighting;  system 
Is  a  public  use.  This  qnestion  was  raised  by 
tbe  pleadings,  and  the  court  found  that  such 
use  was  a  public  use,  that  the  respondent  had 
tbe  right  and  power  to  condemn,  that  there 
was  a  necessity  for  the  condemnation,  order- 
ed the  question  of  the  compensation  to  be  paid 
the  relator  to  be  submitted  for  the  determina- 
tion of  a  jury.  This  proceeding  was  brought 
to  review  that  order. 

Tbe  land  sought  to  be  condemned  was  land 
which  would  be  overflowed  by  raising  a  dam 
In  tbe  Dee  Chutes  river  creating  a  reservoir 
for  the  purpose  of  storing  the  waters  of 
the  Des  Chutes  river  and  using  the  same  In 
times  of  low  water.  We  ueld,  in  tbe  State 
of  Washington,  on  tbe  relation  of  Marian 
B.  Harlan,  plaintiff,  v.  Centralla-Cbeballs 
Electric  Railway  Power  Compan.v,  respond- 
ent, 85  Pac.  344,  that  the  operation  of  an 
electric  car  was  a  public  use,  and  the  right 
of  condemnation  existed  for  the  purpose  of 
obtaining  power  necessary  for  the  prosecu- 
tion of  such  business.  It  is  also,  we  tbinic, 
without  question,  now  admitted  that  tbe 
furnishing  of  electric  lights  to  a  municipality 
Is  a  public  use  which  warrants  condemnation 
of  private  property.  In  the  case  last  men- 
tioned It  was  said  that.  If  a  private  use  is 
combined  with  a  public  one  in  such  a  way 
that  the  two  cannot  be  separated,  then  un- 
questionably the  right  of  eminent  domain 
could  not  be  invoked  to  aid  the  enterprise. 
And  many  cases  were  cited  to  the  effect 
that  the  statute  authorizing  the  condemna- 
tion of  property  for  uses,  a  part  of  which 
only  are  of  a  public  nature,  Is  in  violation 
of  the  rule  that  private  property  cannot  be 
taken  for  private  use,  and  hence  cannot  be 
enforced.  And  that  the  courts  are  not  con- 
fined to,  and  It  is  not  to  be  tested  exclusively 
by,  the  description  of  those  objects  and  pur- 
poses as  set  forth  in  the  articles  of  associa- 
tion, but  evidence  alinnde,  shewing  the  actual 
business  proposed  to  be  conducted,  may  be 
considered.  And  in  that  case,  where  under 
the  articles  of  Incorporation  the  company 
was  entitled  to  engage  in  private  enterprises. 
It  was  held  that  Inasmuch  as  tbe  application 
to  condemn  was  made  for  a  public  use  only, 
namely,  to  obtain  power  to  prosecute  the  busi- 
ness of  running  electric  cars,  that  the  right 
to  condemn  would  not  be  witblield.  In  this 
case  it  will  be  observed  that  under  both  the 
application  and  the  proof  the  power  of  con- 
demnation was  sought  for  tbe  purpose  of  ot>- 
tainlng  power  to  furnish  to  other  enterprises 
In  addition  to  the  charter  uses  of  the  re- 
spondent. And  while  this  question  was  not 
directly  decided  in  tbe  case  last  referred  to, 
it  has  l>een  It  seems  to  us  directly  decided 
aaversely  to  resi)ondent's  contention  by  this 
court  In  State  ex  rel.  Taconia  I.  Co.  v.  White 
River  Power  Company,  39  Wash.  048.  82 
Pac.  150,  where  it  was  held  tliat  the  right 
ot   eminent  domain  cannot  be  exercised   in 


favor  of  an  electric  light  and  power  corpora- 
tion organized  for  the  purpose  of  diverting 
water  for  power  purposes  for  the  generation 
of  electricity  to  be  sold  commercially  to 
manufactories,  railways,  and  cities,  in  the 
absence  of  statutory  regulation  and  guaran- 
ties of  the  public  use  and  enjoyment  of  the 
property.  Since  the  same  is  not  a  public 
service  corporation,  and  tite  use  Is  not  a 
public  use,  in  this  case,  of  course,  tbe  re- 
spondent is  only  a  public  service  corporation 
for  the  purpose  of  furnishing  light  and  op- 
erating cars  as  above  mentioned,  and  evi- 
dently is  not  a  public  service  corporation 
for  the  purpose  of  engaging  in  the  business 
which  the  White  River  Power  Company  was 
engaged  in,  and  In  the  exercise  of  which  it 
was  held  not  to  be  a  public  service  corpora- 
tion, and  therefore  It  is  seeking  to  take 
private  property  for  a  private  use.  In  viola- 
tion of  section  10,  art  1,  of  the  state  Con- 
stitution. In  the  White  River  Power  Com- 
pany Case  many  decisions  were  cited  to 
sustain  the  doctrine  that  such  uses  as  we 
are  discussing  were  not  public  uses,  and  it 
was  there  said  that:  "The  question  is  not 
a  new  one  in  this  court  It  was  fully  con- 
sidered, in  relation  to  another  statute,  in 
the  case  of  Healy  Lumber  Co.  v.  Morris, 
33  Wash.  480,  74  Pac.  681,  (53  L.  R.  A.  820r- 
99  Am.  St.  Rep.  961"— and  citations  from 
Lewis,  Eminent  Domain,  and  many  other 
cases  were  cited  to  sustain  the  doctrine  an- 
nounced in  tbe  Healy  Lumber  Co.  Case,  In 
which  case  we  decided  that  tbe  public  use 
authorizing  the  exercise  of  the  right  of 
eminent  aomain  contemplated  by  the  Consti- 
tution is  not  synonymous  with  public  benefit, 
and  a  use  of  private  enterprises  does  not  au- 
thorize the  exercise  of  tbe  right,  however 
much  public  policy  demands  it,  or  whatever 
the  public  benefit  therefrom  may  be,  but 
it  must  be  a  use  by  tbe  public  or  by  some 
agency  that  Is  quasi  public.  And  the  authori- 
ties pro  and  con  on  this  question  were  set 
out  at  length  in  that  case. 

In  view  of  tbe  elaborate  discussion  and 
multifarious  authorities  cited  in  the  tv«-o  cas- 
es Just  mentioned,  we  do  not  deem  it  neces- 
sary to  again  go  Into  a  discussion  of  the  ques- 
tion on  Its  merits,  but  refer  to  those  cases, 
and  the  case  of  Brown  v.  Gerald  et  al.  (Me.) 
61  Atl.  785,  70  L.  R.  A.  472,  an  exhaustive 
and  instructive  case  where  the  authorities 
are  marshaled,  and  the  conclusion  reached 
that  manufacturing,  generating,  selling,  dis- 
tributing, and  supplying  electricity  for  power 
for  manufacturing  or  mechanical  purposes, 
is  not  a  public  use  for  which  private  prop- 
erty may  be  taken  against  the  will  of  the 
owner.  That  a  public  use,  such  as  Justifies 
the  taking  of  private  property  against  the  will 
of  the  owner,  cannot  rest  merely  upon  public 
benefit,  or  public  Interest  or  great  public 
utility.  In  the  course  of  the  opinion  in  that 
case,  it  was  said:  "We  think  that  the  ulti- 
mate use  of  the  power  Is  an  Important  con- 
sideration.   If  that  use  Is  essentially  a  prl- 
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vate  nae,  In  a  private  buslnesa,  will  It  be- 
come a  public  use  by  merely  multiplying  the 
numbei  of  persons  who  may  have  occasion 
to   use  the  power?    If  It  would  not  be  a 
public  use  to  supply  power   for  one  mill, 
would  It  be  such  to  supply  for  two  mills, 
or  for  six.  or  for  twelve?    We  think   not. 
In  each  individual  case.  It  would  be  supply- 
ing the  power  for  a  private  use.    If  the  state 
cannot  take  the  property  of  one  and  give  the 
use  of   it   to   another  for   private   use,   can 
it  give  the  use  to  that  other.  In  order  that 
In  the  form  of  electric  power  he  may  dis- 
tribute the  use  to  a  dozen  others  for  their 
private   business   purposes?    We   think    not. 
There  is  no  underlying  necessity  or  peculiari- 
ty  In  the   business   of   distributing   electric 
power  which  requires  any  such  enlargement 
of   the    power   of    eminent   domain.    There 
seems  to  be  such  a  necessity  In  the  cases  of 
all  the  quasi  public  corporations  which  we 
nave    mentioned.    Railroads    and   telegraph, 
telephone,   and   water   companies  cannot  be 
built  and  maintained  by  Individuals  for  their 
several    use,    each    one    for   himself.    There 
Is  an  impossibility,'  to  use  Judge  Oooley's 
words,  'of  making  provisions  for  them  other- 
wise' than  through  the  power  of  eminent  do- 
main.   But  every  man  can,  if  he  wishes,  have 
a  mechanical  power  of  his  own,  either  steam, 
or  water,  or  electric.    He  can  serve  himself, 
without   the  Intervention   of   the   state — not 
so  conveniently  or  advantageously,  perhaps, 
as  It  would  be  to  be  served  by  others.    But 
mere  convenience  and  advantage  In  privats 
business   must  yield  to  the  property  rights 
of  citizens  sacredly  guarded  by  the  Consti- 
tution."   It    must    be    admitted    that    many 
things  are  considered  a  public  use  now  that 
were  not   so   considered   a   half  or  even   a 
quarter  of  a  century  ago.  and  It  may  be,  and 
It  Is  probable,  that  in  the  not  distant  future 
many   things   which   are   now   considered   a 
private  use,  by  the  changing  conditions  and 
evolution  of  business,  will  of  necessitj-  be- 
come a  public  use,  but,  until  such  change  is 
made  manifest,  private  property  must  be  pro- 
tected from  condemnation  In  that  behalf. 

The  judgment  of  the  lower  court  will  be 
reversed,  but  the  respondent,  if  it  desires, 
may  amend  its  complaint  asking  for  con- 
demnation of  land  sufficient  for  the  purpose 
which  we  have  indicated  were  of  public  use. 
and  the  proof  must  be  confined  to  the  neces- 
sity of  such  use. 

MOUNT,  C.  J.,  and  ROOT.  CROW,  RUD- 
KIN.  rULLERTON,  and  HADLEY,  JJ., 
concur. 


STATE  ▼.  nBWIS. 
(Supreme  Court  of  Washington.    June  11.  190C.) 
Indictment  and  Infohmation— .\i.ternative 
Ai-T.EOATioNS— Bi;rclary.  ,  „    .  ^,„, 

Tender  Bailinger's  Ann.  Codes  &  St.  §  (104, 
dpfiiiii'!,'  burglary  as  the  unlawful  entry  in  the 
nig'...i»".o,  or  the  unlawful  breaking  and  eut.y 


In  the  daytime,  of  any  building  In  which  val- 
uable things  are  kept,  with  intent  to  commit  a 

misdemeanor  or  felony;  section  7105.  providing 
that  any  person  who  makes  such  an  unlawful 
entry  shall  be  deemed  to  have  committed  the 
same  in  an  attempt  to  commit  a  misdemeanor 
or  felony,  unlens  the  entry  is  explained ;  and 
sections  6844  and  G851,  providing  that,  when 
a  crime  may  be  committed  by  different  mean.s, 
the  indictment  may  be  in  the  alternative,  and 
that  no  indictment  shall  be  held  insufficient  for 
any  nonprejudicial  defect — an  information  for 
burglary,  alleging  in  the  alternative  that  de- 
fendant entered  the  building  with  intent  to 
commit  "a  misdemeanor  or  felony,"  is  sufficient. 
[Ed.  Note. — For  casen  In  point,  see  vol.  S, 
Cent.  Dig.  Burglary,  {  40.] 

Appeal  from  Superior  Court,  Chehalis 
County;  Mason  Irwin,  Judge. 

George  Lewis  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Austin  M.  Wade,  for  appellant  E.  E. 
Boner,  for  the  States 


FULLERTON,  J.  The  appellant  was  In- 
formed against  for  the  crime  of  burglary, 
the  charging  part  of  the  Information  being 
as  follows:  "The  said  George  Lewis,  on  th« 
8th  day  of  December,  A.  D.  1906.  In  the 
county  of  Chehalis,  In  the  state  aforesaid, 
then  and  there  being,  did  then  and  there. 
in  the  nighttime  of  said  day,  feloniously  and 
unlawfully  break  and  unlawfully  enter  the 
warehouse  of  the  Northern  Pacific  Railway 
Company,  a  corporation  doing  business  In 
the  state  of  Washington,  said  warehouse 
then  and  there  being  a  building  In  which 
goods,  merchandise,  and  valuable  thinep^ 
were  kept  on  deposit,  and  situated  in  the  city 
of  Montesano,  In  the  county  and  state  afore- 
said, with  the  intent  then  and  there  to  com- 
mit a  misdemeanor  or  felony  therein."  To 
this  information  the  appellant  demurred  on 
the  ground  that  It  was  not  direct  and  certain 
as  to  the  crime  charged,  and  after  trial  anil 
conviction  moved  In  arrest  of  Judgment  on 
the  same  ground,  contending  that  the  Infor- 
mation w-as  fatally  defective  because  It 
charged  the  Intent  with  which  the  building 
was  entered  In  the  alternative. 

The  general  rule  undoubtedly  Is  that, 
where  a  statute  ennmerates  In  the  alterna- 
tive several  acts  the  doing  of  which  con- 
stitutes a  crime,  or  where  the  Intent  or  pur- 
pose necessary  to  constitute  the  offense  is 
set  out  in  several  aspects  disjunctively,  it  is 
necessary.  If  the  several  acts  or  sevei-al  in- 
tents or  purposes  are  to  be  joined  In  one  in- 
dictment or  Information,  to  state  them  con- 
junctively, using  the  copulative  "and,"  where 
the  statute  uses  the  disjunctive  "or."  But 
this  rule.  In  so  far  as  It  relates  to  the  Intent 
In  an  Indictment  or  Information  for  burglary, 
has  been  changed  by  statute  In  this  state. 
Burglary,  as  defined  by  section  7104  of  the 
Code  (Bailinger's  Ann.  Codes  &  St),  consists 
of  the  unlawful  entry  In  the  nighttime,  or 
the  unlawful  breaking  and  entry  in  the  day- 
time, of  any  building  In  which  goods  and 
merchandise  or  valuable  things  are  kept  for 
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use,  sale,  or  deposit,  with  intent  to  commit 
a  misdemeanor  or  felony.  By  section  7105. 
Ballinger'B  Ann.  Codes  &  St,  it  is  provided 
that  any  person  wlio  malces  such  nnlawfui 
entry,  or  breaking  and  entry,  as  defined  in 
the  preceding  section,  sbnil  be  deemed  to 
have  made  the  same  with  intent  to  commit  a 
misdemeanor  or  felony,  unless  the  entry  is 
explained  by  testimony  satisfactory  to  the 
Jury  trying  the  case  to  have  been  made  for 
some  purpose  without  criminal  intent  Con- 
struing this  statute,  we  have  held  that  the 
state  is  not  required  to  prove  the  specific  in- 
tent with  which  a  defendant  unlawfully  en- 
ters the  building,  but,  on  the  contrary,  have 
held  that,  when  it  shows  that  there 
was  an  unlawful  entry  in  the  nighttime,  or 
an  unlawful  breaking  and  entry  In  the  day- 
time, It  makes  a  prima  fade  case  to  the  effect 
that  the  enti-y  was  made  with  intent  to  com- 
mit either  a  misdemeanor  or  a  felony,  and 
casts  the  bui-den  of  showing  that  the  entry 
was  for  a  purpose  without  criminal  intent  on 
the  defendant  State  v.  Wilson,  9  Wash.  218, 
37  Pac.  424;  State  v.  Anderson,  5  Wash.  350, 
31  Pac.  069;  Linbeck  v.  State,  1  Wash.  St 
336,  25  Pac.  4.52. 

This  construction  of  the  statute  Is  tenable 
only  on  the  principle  that  the  Legislature,  In 
defining  the  crime  of  burglary,  used  the 
words  "misdemeanor  or  felony"  in  the  sence 
of  "crime,"  intending  to  make  it  burglary  to 
unlawfully  enter  a  building  under  the  cir- 
cumstances defined  with  Intent  to  commit- 
any  form  of  crime  whatsoever.  We  think 
now  that  this  is  its  proper  construction,  and, 
giving  it  that  construction,  the  crime  of  hnt- 
glarj-  is  coirectly  charged  by  using  the  lan- 
guage of  the  statute.  Informations  for 
burglary,  charging  the  Intent  in  the  form  of 
the  one  now  in  question,  were  before  this 
court  In  the  cases  of  State  v.  Garbe,  34  Wash. 
3!>5,  75  Pac.  993.  and  State  v.  Randall,  36 
Wash.  438,  78  Pac.  998.  In  the  first  case  the 
Information  was  upheld,  and  in  the  second, 
although  the  information  was  held  insuffi- 
cient on  another  ground.  Its  sufficiency  was 
not  questioned  on  the  ground  here  urged. 
Moreover,  the  statute  expressly  provides 
tliat.  when  the  crime  may  tte  committed  by 
the  use  of  different  means,  tiie  indictment  or 
information  may  allege  the  means  in  the 
alternative,  and,  further,  that  no  indictment 
or  information  shall  be  held  insufficient  for 
any  matter  which  was  formerly  deemed  a 
defect,  but  which  does  not  tend  to  the  prej- 
udice of  the  substantial  rights  of  the  de- 
fendant tipon  the  merits.  Balllnger's  Ann. 
Codes  &  St  8§  6844,  6851.  While  perhaps 
these  cases  and  this  statute  are  not  directly 
in  point  on  the  quesion  now  urged,  they  sus- 
tain the  general  Judgment  of  the  court  below 
to  the  effect  that  this  defect  in  the  Informa- 
tion, if  a  defect  at  all,  is  not  material. 
The  judgment  is  affirmed. 

MOUXT,  C.  J.,  and  HADLEY,  RITDKIN, 
DUXBAB.  CltOW,  and  ROOT,  JJ.,  conci'r. 


STATE  ex  rel.  AMI  CO.  v.  SUPERIOR 
COURT     OP  PIERCE  COUNTY  et  al. 

(Supreme  Court  of  Washington.    June  13, 
1906.) 

1.  Corporations— Payment  of  Annual  La- 
CENSE  Fbe. 

Under  Laws  1897.  p.  135,  c.  70,  |  5.  pro- 
viding  for  the  payment  of  an  annual  license 
fee  by  corporations,  with  a  penalty  for  not  pay- 
ing it  by  a  certain  time,  the  payment  of  the 
fee  is  a  matter  exclusively  between  the  state 
and  a  corporation,  and  failure  to  pay  it  does 
not  affect  the  powers  of  the  corporation  as 
against  third  persons. 

2.  Eminent  Domain— Review  of  Condemna- 
tion  PBorEBDiNGS— Certiorari— Estoppel. 

The  averment,  in  the  application  for  writ 
of  review  to  review  the  order  in  condemnation 
proceedings  by  a  railroad  company,  that  it  is 
authorized  to  do  business  as  a  foreign  corpora- 
tion in  the  state,  shows  compliance  with  Laws 
1897,  p.  134,  c.  70,  |  1,  providing  that  every 
corporation  must  pay  a  fee  to  the  Secretary  of 
State_  on  the  filing  of  its  articles  of  incorpora- 
tion in  his  office,  and  shall  have  no  corporate 
irowers,  and  do  no  business  in  the  state  till  such 
fee  is  paid,  so  that  petitioner  may  not  claim 
that  the  corporation  had  not  complied  there  .vith 
and  therefore  was  without  power  in  the  state. 
8.  Apfeai.  —  Pbesumption  —  Compliance  of 
Officers  with  Duty. 

It  will  he  presumed  on  appeal  that  the  Sec- 
retary of  State  complied  with  his  dutv  under 
Laws  1897,  p.  134.  c.  70,  f,  1,  and  did  not  file 
articles  of  incorporation  till  the  corporation 
had  paid  the  prescribed  fee,  so  as  to  authorize 
it  to  do  business  in  the  state. 

4.  Eminent  Domain  —  Condemnation  Pro- 
oeedinos— Answer. 

An  answer  not  being  necessary  in  condemna- 
tion proceedings,  the  striking  out  of  one  filed 
therein  is  not  error. 

5.  Same— Public  Necessity. 

The  fact-s  of  public  use  and  public  neces- 
sity are  sufficiently  shown  in  condemnation  pro- 
ceedings for  a  right  of  way  for  a  branch  rail- 
road through  a  section  particularly  adapted  to 
manufacturing  enterprises,  though  but  one  plant 
has  yet  been  built. 

Application  on  the  relation  of  the  Ami 
Company  for  writ  of  review  to  review  the 
order  of  the  superior  court  of  Pierce  couiit.v 
in  condemnation  proceedings  by  the  Northern 
Pacific  Railway  Company  and  others.  Af- 
firmed. 

Herbert  S.  Griggs,  for  relator.  B.  S. 
Grosscup,  for  respondents. 

RUDKIN,  J.  On  the  4th  day  of  May,  1900, 
the  Northern  Pacific  Railway  Company  filed 
Its  petition  in  the  court  below  by  which  it 
sought  to  appropriate  certain  real  property 
therein  described  for  railway  purposes,  oii 
the  19th  day  of  May,  1900.  a  bearing  was  had 
on  this  petition,  after  notice  to  all  parties  in 
Interest,  and  upon  such  hearing  the  court 
entered  an  order,  adjudging  the  contemplat- 
ed use  a  public  one,  and  that  the  public 
Interest  required  the  prosecution  of  the  enter- 
prise, and  directing  the  impaneling  of  a  Jury 
to  assess  the  damages.  The  Ami  Company, 
one  of  the  defendants  in  the  condemnation 
proceeding,  thereupon  applied  to  this  court 
for  a  writ  of  review,  to  review  the  order  of 
the  court  below  on  the  questions  of  public 
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nse  and  public  necessity.  The  writ  was 
allowed,  return  made,  and  the  entire  record 
is  now  before  us. 

The  first  aosltniuieut  of  error  Is  that  the 
respondent  failed  to  show  a  compliance  with 
the  requireuieuts  of  the  act  of  March  13, 
1897,  Laws  3807,  p.  134,  c.  70.  Section  1  of 
that  act  provides  that  every  cori>oratlon  In- 
corporated under  the  laws  of  this  state,  or 
any  other  state  or  territory  of  the  United 
States,  having  a  capital  stock  divided  Into 
.shares,  nmst  pay  to  the  Secretary  of  State, 
for  use  of  the  state,  a  fee  of  $10  uiwn  the 
filing  of  the  articles  of  lncori>oratiou  In  the 
office  of  the  Seci-etary  of  State,  and  that  no 
such  coriKjration  shall  have  or  exercise 
any  coriwrate  powers  or  be  permitted 
to  do  any  buslu<*ss  In  this  state  initil 
such  fee  shall  have  been  paid;  and  that 
thu  Secretary  of  State  shall  not  file  articles 
of  incorporation  or  their  e<inlvalent  or  give 
any  certifiente  therefor  until  stich  fee  shall 
have  been  paid.  Section  .'5  (page  1.35)  pro- 
vides for  an  annual  Ik-ense  fee  of  |10  payable 
on  or  Itefore  the  1st  day  of  July  of  each  year, 
and  If  not  paid  until  after  that  date  a  penal- 
ty of  ?2..50  Is  added  until  the  Ist  day  of 
January  following,  after  which  the  penalty 
Is  $5  per  day  for  ea<'li  day's  delinquency.  As 
to  the  last  provision  It  Is  only  necessary  to 
say  that  the  payment  of  the  annual  license 
fee  Is  exclusively  a  matter  lietween  the  state 
and  the  corporation,  and  a  failure  to  pay 
such  fee  does  not  in  any  manner  affect  the 
powers  or  rights  of  the  corporation  as  against 
third  persons.  Assuming  that  It  Is  Incum- 
bent upon  a  cori>oratlon  seeking  to  condemn 
to  show  acompllancewIth8e<.'tion1, supra, the 
objection  of  the  petitioner  Is  unteualtle  for 
several  reasons:  First,  In  Its  application  for 
the  writ  of  review  the  petitioner  avers  that 
the  Northern  Pacific  Railway  Company  Is  a 
corporation  organlssed  and  existing  under  the 
law  of  the  state  of  Wisconsin  and  Is  atithor- 
l!!e<l  to  do  business  as  a  foreign  cori>oratlon 
In  the  state  of  Washington.  Tills  of  Itself 
shows  a  compliance  with  the  statute:  second, 
the  articles  of  incorporation  of  the  Northern 
Pacific  Uailroad  Coniiwny  ^\ere  filed  lu  the 
olflce  of  the  Secretary  of  State  long  prior  to 
the  i)assage  of  the  act  of  1«!»7:  and.  third, 
this  court  will  presume,  lu  an,v  event,  that 
the  Secretarj'  of  State  performed  his  duty 
and  did  not  file  the  articles  of  lncori>oration 
until  the  necessary  fee  was  paid. 

The  next  assignment  is  that  the  court 
en-ed  In  striking  the  answer  flle<l  in  the  con- 
demnation pi-oceedlng.  This  com"t  held  In 
Seattle  &  Mout.  Ity.  Co.  v.  SIun>hlne,  4 
Wash.  448.  30  Pac.  720.  that  no  answer  is 
contemplated  or  required  in  such  a  proceed- 
ing. The  defendant  may  offer  any  compe- 
tent proof  or  establish  any  defense  without 
answer,  and  therefore  no  error  can  be  pi-edi- 
cated  on  the  ruling  complained  of. 

The  next  assignment  Is  that  the  testimony 
falls  to  show  that  the  public  Interest  reiiulres 
the  prosecution  of  tlieenteri>rlsesetforthlnthe 


petition  for  condemnation.  The  enterprise  In 
aid  of  which  the  appropriation  of  the  petition- 
er's land  Issoughtlstheconstructionof whatifl 
known  as  the  "Tacoma  Tide  Flat  Branch" 
extending  a  distance  of  alwut  three  mileti 
from  the  main  line  of  the  Northern  Pacific 
Railway  Company  at  or  near  Tacoma  to  a 
point  on  Puget  Sound.  The  territory  to  be 
served  by  this  branch  Is  about  two  or  three 
miles  in  width  and  from  fire  to  six  miles  in 
length,  and  the  testimony  shows  that  this 
entire  section  is  particularly  adapted  to 
manufacturing  enten>rl8e8  of  various  kinds. 
The  petitioner  apparently  concedes  that  this 
branch,  when  constructed,  will  be  a  com- 
mercial railway,  subject  to  all  tlie  provisions 
of  the  Constitution  and  laws  of  this  state 
governing  railway  and  transportation  com- 
panies, and  that  the  use  Is  a  public  one.  and 
this  is  manifestly  true.  It  Is  contended,  hew- 
ever,  that  there  Is  at  present  time  but  one 
manufacturing  plant  in  tlie  territory  to  be 
served,  and  that  this  is  not  sufficient  to  show 
a  necessity  for  the  appropriation  or  that  the 
public  Interest  will  l)e  subserved  thereby. 
We  do  not  think  this  objection  tenable.  It 
clearly  appears  from  the  testimony  that  the 
territory  along  this  branch  Is  well  adapted  to 
manufacturing  and  perhai>s  to  no  other  pur- 
IK>se.  It  Is  a  fact  of  which  we  may  take 
Judicial  notice  that  manufacturing  plants  do 
not.  and  cannot,  locate  at  a  distance  from 
railroad  or  trans|>ortatiou  facilities.  No 
manufacturing  plant  of  any  moment  would 
locate  on  the  Tacoma  Tide  Flats  at  a  distance 
of  three  miles  from  a  railroad,  as  it  would 
l>e  lni|ios8ible.  or  at  least  Impracticable,  to 
get  material  or  supplies  to  Its  plant  or  Ita 
products  to  market;  and  to  hold  that  the 
manufacturer  must  precede  the  railroad 
would  be  In  effect  to  deprive  the  territory 
In  question  of  lM>th.  The  entire  history  of 
railroad  building  shows  that  the  railroad 
comes  first,  and  the  persons  or  Industries  to 
l)e  served  follow  after.  The  question  of  the 
right  to  condemn  Is  determined  by  the  right 
of  the  iiubllc  to  use  the  railroad  when  con- 
structed, rather  tlian  by  the  extent  to  which 
the  right  will  be  exercised.  As  said  by  the 
court  In  B.  V.  L.  Co.  v.  Johnson,  30  Or.  20."». 
4«i  Pac.  790,  :M  fj.  K.  A.  3('8,  (W  Am.  St.  Uep, 
818.  "The  fact  tliat  it  (the  railroad]  bas 
not  l>een  fully  completed  l)etween  the  termini 
Indicated  In  Its  articles  of  incorporation,  or 
tliat  there  is  at  present  no  town,  city,  or 
settlement,  or  other  railroad  at  Its  proposed 
southeastern  terminus,  or  that  Its  proposed 
ronte  Is  tlirough  a  rougli,  mountainous,  and 
sparsely  settled  country,  or  that  the  plaintifT 
has  not  yet  fully  equipped  the  road,  or  sup- 
plle<l  itself  with  complete  and  perfect  termi- 
nal facilities,  or  that  It  has  not  charged  the 
passengers  upon  Its  railroad  any  fare,  does 
not  affect  Its  right  to  exercise  the  power  of 
eminent  domain.  The  question  of  public 
use  Is  not  determined,  as  a  matter  of  law, 
by  any  of  these  things,  but  by  the  fact  that 
the  proposed  road  Is  Intended  as  a  high-way 
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for  the  use  of  the  public  In  the  transportation 
of  freiRht  and  passengers.  And  it  can  make 
no  difference  that  Its  use  may  be  limited  by 
circninBtauees  to  a  small  part  of  the  com- 
munity. Its  character  is  determined  by  the 
right  of  the  public  to  use  it,  and  not  by  the 
extent  to  which  that  rlglit  is  exercised.  De 
Cnnip  V.  Hibcruia  Railroad  Co.,  47  N.  J.  Law, 
43;  rhilllps  V.  Watson,  63  Iowa,  28,  18  N. 
W.  639;  Ross  y.  Davis,  07  Ind.  79.  If  every 
one  having  occasion  to  use  the  road  as  a 
passenger  or  for  transportation  of  freight 
may  do  so,  and  of  right  may  require  the 
plaintiff  to  serve  him  in  that  respect.  It  Is  a 
public  way.  although  the  number  actually 
exercising  the  right  is  very  small.  The  find- 
ings of  the  court  show  that  the  enterprise 
In  which  the  plaintiff  Is  engaged,  and  for 
which  it  requires  the  land  in  question,  is  of 
this  character,  and  therefore  we  have  no 
alternative  but  to  affirm  the  Judgment."  In 
Butte,  etc.,  Ry.  Co.  t.  Mont.,  etc.,  Ry.  Co., 
1«  Mont.  504,  41  Pnc.  232,  31  L.  R.  A.  298, 
50  Am.  St  Rep.  508,  the  court  said:  "It  is 
well  establisheil  that  If.  In  i)oint  of  law.  a 
use  Is  public,  the  fact  that  not  very  many 
persons  will  enjoy  the  use  is  not  material. 
Tallwt  V.  Hudson,  IC  Gray  (Mass.)  417.  The 
character  of  a  way,  wliether  it  is  public  or 
private,  is  determined  by  the  extent  of  the 
right  to  use  it,  and  not  by  the  extent  to  which 
that  right  Is  exercised.  If  all  tlie  people 
have  the  right  to  use  It,  It  Is  a  public  high- 
way although  tiie  number  who  have  occasion 
to  exercise  the  right  is  very  small."  We  are 
therefore  satisfied  that  the  fact  of  tmblic 
use  and  public  necessity  was  sufficiently 
established  by  the  testimony. 

The  last  assignment  is  that  the  petition 
for  condemnation  was  Insufflcleut,  and  tliat 
the  demurrer  thereto  should  have  been  sus- 
tained. We  think  the  petition  was  clearly 
sufficient,  at  least  as  against  a  general 
demurrer. 

Finding  no  error  in  the  record,  the  Judg- 
ment iB  affirmed;  and,  to  the  end  that  the 
Jury  trial  pending  In  the  court  below  may 
not  be  further  delayed,  an  order  will  be 
entered,  and  certified  to  tlie  court  below 
forthwith,  vacating  the  supereedeas  hereto- 
fore granted. 

MOrXT.  C.  X.  and  Ft'LLERTON.  HAD- 
LET,  CROW,  ROOT,  and  DUNBAR,  JJ., 
concur. 


PUGET    SOrXD    MACIIINERT    DEPOT 
v.  BROWN  ALASKA  CO.  et  nl. 

(Supreme  Court  of  Wnshington.    June   15, 
1900.) 

CosTtNrANCE  —  Successive  Continuances— 
Discretion  of  Court. 

In  an  action  for  the  price  of  certain  ma- 
cliinery  in  which  defendant  admitted  tlie  pur- 
chase, but  claimed  defert  in  quality  and  delay 
in  delivery,  two  continuances  were  granted  upon 
defendant's  motion,  liecause  of  the  sickness  of 
the  president  of  the  defendant  corporation, 
whom  it  was  alleged   was  more  familiar  with 


the  facts  than  any  one  else.  The  president  was 
not  80  ill  as  to  prevent  the  taking  of  his  de- 
position, and  at  the  granting  of  the  last  con- 
tinuance, the  court  announced  that  the  cause 
must  be  tried  upon  the  date  to  which  it  was 
then  continued.  Held,  that  the  refusal  to  grant 
further  continuance  because  of  the  sickness  of 
defendant's  president  was  not  an  abuse  of  dis- 
cretion. 

(Ed.  Note.  For  cases  in  point,  see  vol.  10, 
Cent.  Dig,  Continuance.  §  147.] 

Appeal  from  Superior  Court,  King  Coun- 
ty;  R.  B.  Albertson,  Judge. 

Action  by  the  Puget  Sound  Machinery  De- 
pot against  the  Brown  Alaska  Company  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Brown,  Leehey  &  Kane,  for  appellants. 
Ira  Bronaou  and  D.  B.  Trefetben,  for  re- 
spondent. 

ROOT,  J.  Re8ix>ndent  brought  an 'action 
against  appellant  Brown  Alaska  Company 
and  the  John  A.  Mead  Mfg.  Company,  and 
another  action  against  the  apiiellant  New 
York  Alaska  Deveioiwieut  Company.  By 
stipuiatiou  these  actions  were  consolidated. 
They  were  brought  to  recover  a  balance  due 
on  account  of  machinery  furnished.  Sul>- 
sequently  the  defendant  John  A.  Mead  Mfg. 
Company  was  dismissed  from  the  action, 
and  is  not  before  this  court  on  appeal.  The 
Brown  Alaska  Company  denied  that  it  had 
purchased  any  goods  from  respondent,  but 
alleged  that  any  purchases  from  resimndent 
were  for  the  New  York  Alaska  Development 
Company.  The  latter  company  by  answer 
and  cross-complaint  alleged  that  respondent 
bad  failed  to  furnish  the  character  of  ma- 
chinery called  for  by  the  contract  of  pur- 
chase, and  had  neglected  to  supply  the  same 
within  the  required  time,  and  alleged  dam- 
ages in  the  sum  of  $10,000  as  an  offset  and 
counterclaim.  Ui>on  the  trial  it  was  stip- 
ulated that  if  Judgment  weut  against  either, 
it  might  go  against  both  of  said  appellants. 
The  trial  resulted  In  a  Judgment  In  favor 
of  resiwndent,  from  which  this  appeal  was 
taken. 

The  only  error  assigned  is  that  upon  the 
action  of  the  trial  court  in  refusing  a  fur- 
ther continuance  to  apt>ellants  as  requested 
at  tlie  time  of  the  trial.  The  action  was 
commenced  in  June,  1904.  On  January-  7. 
1905.  the  case  was  set  for  trial  for  February 
24,  1905.  On  the  latter  day,  at  the  request 
of  appellant,  the  cause  was  continued  witil 
February  28.  1!K),'>.  It  was  again  continued 
until  April  17,  1905.  At  this  time  aiipellauts 
urged  tt  ftirther  continuance  which  was 
granted  uutll  May  1,  19u5.  The  trial  court 
at  the  time  of  granting  this  lust  coiitlnuiinc*' 
informed  the  appellants  that  the  cause  must 
certainly  be  tried  upon  the  date  to  which  It 
was  then  continued.  The  grounds  uimn 
wuidi  appellants  were  given  the  continu- 
ances mentioned,  and  upon  wliich  they 
sought  a  further  exteusion,  were  that  one 
Brown,  who  was  the  president  and  tlie  prin- 
cipal stockholder  in  the  appellant  companies, 
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and  who  had  conducted  the  transaction  with 
reference  to  the  purchase  of  machinery,  and 
who  resided  in  New  York  City,  was  then 
confined  to  his  lionie  city  by  Illness  and  un- 
able to  come  to  Seattle  for  the  trial,  Ap- 
|)ellauts  urged  that  his  advice  and  counsel 
were  needed  In  the  conduct  of  the  trial,  and 
that  his  testimony  was  essential,  altiiough 
less  stress  seems  to  be  laid  ujwn  the  neces- 
sity for  his  evidence  tiian  upon  the  import- 
ance of  his  knowledge  and  assistance  in  the 
conduct  of  the  trial.  It  does  not  appear 
that  he  was  too  ill  to  give  a  deposition.  In 
fact,  we  tliink  it  was  practically  conceded 
that  his  condition  was  such  that  his  evi- 
dence by  means  of  a  deposition  could  have 
been  taken.  It  was  urged  by  apjiellants 
that  his  deposition  could  not  have  been  tak- 
en advantageously  for  the  reason  that  they 
did  not  know,  and  he  did  not  know  what  the 
evidence  of  rcsiwndent  would  be.  Under 
the  Issues  as  presented  by  the  pleadings  and 
stipulation  at  the  time  of  the  trial,  the  sale 
and  delivery  of  the  goods  was  admitted,  and 
tlie  controversy  was  principally  as  to  the 
offset  and  counterclaim.  This  would  be  an 
affirmative  matter  for  the  defense  to  estab- 
lish, and  to  support  this  it  would  seem  that 
the  deiK>sition  of  Brown  could  have  been 
taken  and  used  advantageously  if  capable 
of  supiwrting  the  allegations  of  said  defense. 
It  is  always  well  for  trial  courts  to  be  lib- 
eral In  the  matter  of  granting  continuances, 
where  a  party  or  a  material  witness  on  ac- 
count of  sickness  or  other  unavoidable  rea- 
son is  unable  to  be  present  at  the  time  set 
for  the  trial  of  the  cause;  proper  terms  be- 
ing imposed  In  order  to  save  the  opposing 
party  harmless.  But  there  must  of  neces- 
sity bo  some  limitation  on  the  extension  of 
this  courtesy  and  consideration.  Ordinari- 
ly the  action  of  the  trial  court  In  passing 
upon  a  request  for  a  continuance  is  a  mat- 
ter of  discretion  and  will  not  be  reviewed 
by  an  appellate  court  in  the  absence  of  a 
showing  that  said  discretion  was  abused. 
In  view  of  the  fact  that  this  action  had 
been  pending  for  many  months,  that  two  or 
more  continuances  had  been  granted  on  the 
re(iucst  of  appellants,  and  that  they  had 
l)e<»n  notified  by  the  trial  court  that  the 
hearing  would  certainly  be  proceeded  with 
at  the  date  to  which  it  was  last  continued; 
and  in  tiie  llgiit  of  all  the  facts  shown  by 
the  record  before  us  we  are  unable  to  say 
that  the  trial  court  abused  Its  discretion. 
The  Judgment  Is  therefore  affirmed, 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
RUDKIN,  FULLEUTON,  and  UADLEY, 
JJ,,  concur. 


SMITH    V,    JANSEX, 

(Supreme   Court  of  Washington.    June  21, 
19()«.) 

T.\XATio>*  —  Tax    Title— Validity— Collat- 
eral Attack. 

Under   Kevenne   Act,   {    114   (Laws   1897, 
p.  100,  c.  71),  providing  that  deeds  executed  by 


the  coimty  treasurer  shall  be  prima  facie  evi- 
dence in  suits  in  relation  to  the  riirht  of  the 
purchaser  of  facts  that  the  taxes  were  not  paid 
before  the  issuance  of  the  deed,  etc,  on  owner 
who  paid  the  taxes  on  his  i>remises  may,  in  a 
suit  to  quiet  title  .is  asain.it  a  prantoe  in  a  tax 
dee<l  expcoted  about  five  years  after  the  payment 
of  the  taxes  pursuant  to  a  default  tax  judjnnenc 
on  constructive  notice,  show  that  the  taxes 
were  ixiid,  and  thereby  defeat  the  tax  judgment 
and  deed. 

[Ed.  Note. — For  castv?  in  point,  sec  vol.  4,5, 
Cent.  Dig.  Taxation,  Sij  ir^r,,  l.Vig,] 

Appeal  from  Sui>erior  Court,  King  County ; 
H,  B,  Rigg.  Judge. 

Action  by  Lundy  B.  Smith  against  E.  C. 
Jansen.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  P.  Moran,  for  appellant.  Frank  XL 
Egan,  for  respondent. 

RUDKIN,  J,  This  Is  an  action  to  quiet 
title.  It  Is  admitted  that  the  plaintiff  was 
the  owner  of  the  premises  In  controversy 
prior  to  the  12th  day  of  December,  19(K2,  and 
is  still  the  owner  unless  his  title  was  divested 
by  a  tax  sale  of  that  date.  It  is  also  admit- 
ted that  the  defendant  received  a  tax  deed  for 
the  premises  from  the  coimty  treasurer  of 
King  county  on  the  12tta  day  of  Decembo'. 
1902,  and  that  such  deed  was  executed  and 
delivered  by  virtue  of  a  general  county  tax 
foreclosure  and  sale  whereby  the  premises 
were  sold  for  delinquent  taxes  for  the  year 
1889.  It  is  further  admitted  that  the  taxes 
for  which  the  premises  were  sold  were  in  fact 
paid  to  the  county  treasurer  by  the  plaintiff's 
grantor  on  the  Slst  day  of  January,  1898, 
almost  five  years  before  the  tax  foreclosure 
and  sale,  and  that  the  premises  are  vacant 
and  unoccupied.  On  these  facts,  which  are 
agreed  to  by  the  parties,  the  court  below 
granted  the  prayer  of  the  complaint  From 
this  judgment  the  defendant  appeals. 

The  appellant  contends  that  the  payment 
of  the  taxes  was  a  defense  to  be  interposed 
in  the  tax  foreclosure  proceeding,  that  the 
prior  payment  of  the  taxes  did  not  defeat  the 
Jurisdiction  of  the  court  in  that  proceeding, 
and  that  this  Is  a  collateral  attack  on  the 
tax  Judgment.  Questions  relating  to  the  con- 
clusiveness of  Judgments  In  general,  or  to  col- 
lateral attacks  niton  such  judgments,  are  not 
involved  in  this  case  and  we  will  not  discuss 
them.  Tax  Judgments  and  tax  deeds  are 
creatures  of  tlie  law,  and  have  only  such 
force  and  effect  as  the  law  accords  to  them. 
Section  114  of  the  revenue  act  of  March  13, 
1897  (Laws  1S97,  p.  190,  c.  71),  provides  as 
follows:  "Deetls  executed  by  the  county 
treasurer,  as  aforesaid,  shall  be  prima  facie 
evidence  In  all  controversies  and  suits  In  re- 
lation to  the  right  of  the  purchaser,  his  heirs 
and  assigns,  to  the  real  estate  thereby  con- 
veyed of  the  following  facts;  •  •  •  sec- 
ond, that  the  taxes  or  assessments  were  not 
paid  at  any  time  before  the  issuance  of  deed. 
•  •  •  And  any  Judgment  for  the  deed  to 
real  estate  sold  for  delinquent  taxes  rendered 
after  the  passage  of  this  act,  except  as  other- 
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wise  proTlded  In  tbld  secUon,  shall  estop  all 
parties  from  raising  any  objections  thereto, 
or  to  a  tax  title  based  thereon,  which  existed 
at  or  before  the  rendition  of  such  Judgment, 
and  could  have  been  presented  as  a  defense  to 
the  application  for  such  Judgment  In  the 
court  wherein  the  same  was  rendered,  and  as 
to  all  such  questions  the  Judgment  Itself  shall 
be  conclusive  evidence  of  Its  regularity  and 
validity  in  all  collateral  proceedings,  except  in 
cases  where  the  tax  or  assessments  have  been 
paid,  or  the  real  estate  was  not  liable  to  the 
tax  or  assessment"  The  prima  facie  pre- 
sumption arising  from  the  production  of  the 
tax  deed  was  overcome  by  the  admission  that 
the  tax  had  been  paid,  and  the  statute  by 
clear  and  unmistakable  implication  permits 
the  property  owner  to  show  in  a  collateral 
proceeding  that  "the  tax  or  assessments 
have  been  paid,  or  the  real  estate  was  not  li- 
able to  the  tax  or  assessment."  And  when  ei- 
ther of  these  facts  is  shown,  the  Implication 
that  the  tax  Judgment  and  tax  deed  must 
give  way.  Is  equally  explicit  This  may 
not  be  true  In  all  cases.  For  example,  should 
the  property  owner  appear  in  the  foreclosure 
proceeding  and  litigate  the  question  of  pay- 
ment there  is  no  good  reason  why  the  tax 
Judgment  should  not  preclude  him  from 
again  litigating  the  same  question  in  a  sub- 
sequent proceeding ;  and  if  the  property  own- 
er Is  personally  served  with  notice  and  makes 
default  the  same  result  might  follow,  but 
these  questions  are  not  now  before  us,  and 
we  express  no  opinion  In  regard  thereto.  We 
do  hold,  however,  that  where  the  tax  Judg- 
ment Is  taken  by  default  on  constructive 
service  alone,  the  property  owner  may  de- 
feat the  tax  Judgment  and  tax  deed  In  a 
collateral  proceeding  by  showing  that  "the 
tax  or  assessments  have  been  paid,  or  the 
real  estate  was  not  liable  to  the  tax  or  as- 
sessment." This  is  the  rule  prescribed  by 
the  statute,  and  it  is  needless  to  add,  the 
rule  Is  eminently  Just  and  proper.  The  fore- 
closure of  a  tax  Hen  by  constructive  service, 
especially  against  a  resident  of  the  state.  Is 
a  harsh  remedy  at  best.  This  court  has 
often  held  that  the  procedure  Is  Justified,  be- 
cause the  public  revenues  must  be  paid,  and 
because  the  property  owner  is  chargeable 
with  notice  that  taxes  are  levied  against 
his  property  annually,  and  that  the  prop- 
erty will  be  sold  In  regular  course  of  law. 
If  the  taxes  are  not  paid.  The  foreclosure 
cannot  take  place  for  a  number  of  years  af- 
ter the  tax  is  levied,  and  If  the  property  own- 
er neglects  the  payment  of  his  taxes  for  so 
long  a  time,  he  is  in  no  position  to  complain 
of  the  forfeiture.  None  of  these  reasons  ap- 
ply in  this  case.  The  property  owner  has 
paid  his  taxes  and  discharged  his  obligations 
to  the  state.  He  had  no  reason  to  expect  that 
proceedings  would  be  taken  agatn.st  hlni  or  his 
property,  and  he  was  not  required  to  be  ever 
on  the  lookout  less  some  negligent  or  cor- 
rupt official  shonld  cause  or  suffer  his  prop- 
erty to  be  sold  for  a  tax  that  had  long  since 
■  ('en  paid. 

8.5  P.— 43 


Such  were  the  vlewa  of  the  conrt  below, 
and  its  Judgment  la  affirmed. 

MOUNT,  C.  J„  and  FULLEETON,  HAD- 
LEY,  CHOW,  ROOT,  and  DUNBAR,  JJ.,  con- 
cur. 


STATE  ex  rel.  ALEXANDER  v.  SUPERIOR 
COtTRT  OP  PIERCE  COUNTY  et  al. 

(Supreme  Court  of  Washington.    June  15, 
1900.) 

Eminent  Domain— Review  of  Condemna- 
tion Pkoceedings— Cebtioraei— Time  fob 
Commencement. 

Under  Ballinger'a  Ann.  Codes  &  St  S  u04o, 
requiring  appeals  from  the  award  of  damages 
in  condemnation  proceedings  to  be  taken  with- 
in SO  days,  certiorari  to  review  an  order  ad- 
judging a  public  use  in  condemnation  proceed- 
ings must  by  analogy  be  commenced  within  SO 
days  after  the  orrtcr. 
FuUerton,  J.,  dissenting. 

Petition  for  certiorari  by  Hubbard  F.  Alex- 
ander against  the  superior  court  of  Pierce 
county  and  others  to  review  an  order  of 
respondent  declaring  a  public  use  in  condem- 
nation proceedings  commenced  by  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Com- 
pany of  Washington  against  petitioner.  Pe- 
tition dismissed.    Judgment  below  affirmed. 

Hudson  &  Holt  for  relator.  Reynolds  & 
Griggs  and  H.  H.  Field,  for  respondents. 

CROW,  J.  On  February  15,  1906,  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany of  Washington  filed  in  the  superior 
court  of  Pierce  county  Its  amended  petition 
to  appropriate  real  estate  of  Hubbard  F. 
Alexander  In  said  county  for  a  right  of  way. 
On  February  20,  1900,  the  Judge  of  said 
court  found  the  contemplated  use  for  which 
said  real  estate  is  sought  to  be  taken  Is  pub- 
lic, and  ordered  said  cause  to  be  continued 
to  April  2,  1900,  for  the  determination  of 
damages  and  compensation  to  be  paid  to 
the  persons  entitled  thereto.  By  subsequent 
continuances  the  matter  of  the  assessment 
of  damages  and  compensation  was  finally 
set  for  June  14,  1906.  On  May  28,  1906,  the 
said  Hubbard  F.  Alexander  as  relator  here- 
in applied  to  this  court  for  a  writ  of  certiorari 
to  review  the  said  proceedings  and  order  of 
the  superior  court.  Upon  this  application  a 
show  cause  order  was  Issued.  In  response 
to  said  order  the  respondents  have  brought 
up  a  complete  record  of  the  proceedings  In 
the  superior  court.  Including  all  the  evidence, 
and  have  also  made  a  motion  in  this  court 
to  dismiss  this  proceeding  for  the  reasons 
that  the  writ  of  certiorari  herein  was  not 
applied  for  or  Issued  within  the  time  allowed 
by  law,  and  that  the  relator  has  failed  to  ex- 
ercise due  and  reasonable  diligence  In  apply- 
ing for  the  same.  The  hearing  In  this  court 
has  been  had  not  only  on  said  motion  to  dis- 
miss but  also  upon  the  merits.  The  order 
declaring  a  public  use  was  entered  February 
20,  1906,  and  relator's  application  was  made 
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to  this  court  on  May  28,  1906.  Our  Code 
falls  to  designate  any  time  witbin  wbicb  an 
application  for  a  writ  of  certiorari  must  be 
presented,  and  tbe  respondent  contends  that 
where  no  such  time  Is  fixed  by  statute,  a 
writ  of  certiorari  to  review  an  order  cannot 
be  Issued  after  the  expiration  of  tbe  time 
within  which  such  order  might  be  reviewed 
upon  appeal  if  an  appeal  were  allowed.  In 
Spooner  v.  Seattle,  6  AVash.  371,  33  Pac.  903, 
this  court  said :  "The  writ  of  certiorari  Is  In 
tbe  nature  of  an  appeal,  and,  while  the  stat- 
ute does  not  fix  the  time  within  which  the 
writ  should  be  applied  for,  it  should  be  ap- 
plied for  within  a  reasonable  time  after  tbe 
act  complained  of  has  been  done.  •  •  •  " 
In  the  recent  case  of  State  ex  rel.  Lowary 
(Wash.)  83  Pac.  720,  we  said:  "The  statute 
does  not  fix  tbe  time  within  which  such  ap- 
plication must  be  made,  but  the  courts  by 
analogy  apply  tbe  limitation  fixed  by  law 
for  the  prosecution  of  an  appeal.  Ordinarily 
this  court  will  not  entertain  Jurisdiction  of 
nn  application  of  this  kind  after  tbe  time 
limited  by  law  for  prosecuting  an  appeal  has 
expired."  In  that  case,  however,  we  issued 
tbe  writ  by  reason  of  special  facts  appear- 
ing therein.  This  rule  of  practice  as  stated 
ill  the  Lowary  Case  Is  In  perfect  harmony 
with  the  current  of  authority  as  announced 
In  many  well-considered  cases.  See  People 
V.  Supervisors,  15  Wend.  (N.  T.)  108;  Elmen- 
dorf  V.  Mayor  of  New  York,  25  Wend.  (N. 
Y.)  C93;  People  v.  Mayor  of  New  York.  2 
Hill  (N.  Y.)  10;  Long  v.  Ohio  River  Ry.  Co., 
H5  W.  Va.  333,  13  S.  E.  1010 ;  Burgett  v.  Ap- 
person,  52  Ark.  222,  12  8.  W.  5.'>9;  Reynolds 
V.  Superior  Court.  04  Cal.  372.  28  Pac.  121 ; 
State  ex  rel.  v.  Milwaukee  County.  58  Wis. 
4,  10  N.  W.  21;  Crosby  v.  Probate  Court 
(Utah)  5  Pac.  552. 

No  showing  has  been  made  by  the  relator 
herein  to  explain  his  lack  of  diligence,  nor 
do  any  extenuating  circumstances  appear 
fiom  the  record  sufflcient  to  Justify  his  de- 
lay or  call  upon  us  to  exercise  our  discretion 
In  awarding  him  additional  time  beyond  the 
period  above  mentioned.  The  respondent  con- 
tends that  the  ruling  or  decision  of  the  supe- 
rior court  sought  to  be  reviewed  herein  is 
not  a  final  Judgment,  but  that  It  Is  a  pre- 
liminaiT-  order,  and  that  ns  appeals  from  any 
order  other  than  a  final  Judgment  must  un- 
der the  provisions  of  the  general  appeal  act 
(Balllnger's  Ann.  Codes  &  St.  5  0502),  be 
taken  within  15  days  after  the  entry  of  such 
order,  an  application  for  a  writ  of  certiorari 
to  review  the  order  here  Involved  should  in 
the  absence  of  special  circumstances  au- 
tliorizing  a  later  application  be  made  within 
such  period  of  15  days.  We  do  not  think 
this  contention  can  be  sustained,  as  tbe 
order  here  sought  to  be  reviewed  Is  not  one 
of  those  enumerated  In  subdivisions  2  to 
(!  of  section  OoOO,  Balllnger's  Ann.  Codes  & 
St.,  to  which  the  l.Vday  limit  is  applied  by 
section   0502,   nor  do   we  think  tbe  90-day 


period  mentioned  in  said  section  6502  is  ap- 
plicable here.  A  writ  of  certiorari  to  re- 
view an  order  adjudging  a  public  use  lu 
a  condemnation  proceeding  la  authorized  by 
reason  of  the  fact  that  the  appeal  award- 
ed by  the  eminent  domain  act  (Balllnger's 
Ann.  Codes  &  St.  §  5645),  only  affects 
the  propriety  and  Justice  of  the  amount  of 
damages  awarded.  Western  American  Co. 
v.  St.  Ann  Co.,  22  Wash.  158,  60  Pac.  138. 
The  appeal,  however,  that  has  been  provided 
by  said  section  5645,  must  be  taken  within 
30  days  after  the  entry  of  the  judgment  for 
damages,  and  we  think  this  period  should  be 
adopted  by  us  as  the  one  within  which  a 
writ  of  certiorari  to  review  an  order  of  the 
character  here  involved  should  issue;  ealtl 
period  to  run  from  tbe  date  of  tbe  entry  of 
said  order  adjudging  a  public  use.  Tbe 
eminent  domain  act  Is  a  law  designed  to  se- 
cure a  speedy  hearing  and  determination  of 
the  right  to  condemn  and  damages  to  be 
awarded  for  the  taking  of  private  property. 
Public  Interests  are  involved,  which  fact  in 
all  probability  controlled  tbe  Legislature  In 
fixing  the  time  for  appeal  at  30  days  instead 
of  9()  days  as  In  most  other  actions.  It 
would  be  inconsistent  for  us  to  hold  that 
the  usual  90-day  period  for  api)eal  flxed 
by  section  0.tC2,  Balllnger's  Ann.  Codes  &  St., 
should  apply  by  analogy  in  limiting  tbe 
periotl  of  time  In  which  a  writ  of  certiorari 
should  issue  to  review  an  order  of  this  char- 
acter, while  the  eminent  domain  act  Itself 
by  section  5645,  Balllnger's  Ann.  Codes  &  St, 
directs  that  the  only  appeal  for  which  it 
provides  must  be  taken  within  30  days  after 
the  entry  of  tbe  final  Judgment  for  damages. 
It  would  be  an  anomaly  if  the  landowner 
bad  90  days  within  which  to  apply  for  a 
writ  to  review  tbe  prelimimiry  order  adjudg- 
ing a  public  use,  while.  If  tbe  cause  proceed- 
ed to  a  Judgment  for  damages,  he  would  have 
only  30  days  within  which  to  appeal  from 
such  final  Judgment.  Trial  courts  usually 
proceed  promptly  to  ascertain  the  damages 
after  said  preliminary  order  has  been  made, 
and  under  such  a  holding  a  chain  of  cir- 
cumstances might  arise  whereby  a  timely  ap- 
plication for  a  writ  to  review  the  preliminary 
oi-der  might  be  made,  after  the  time  for  the 
taking  of  an  appeal  from  tbe  final  Judgment 
in  tbe  same  condemnation  proceeding  had  ex- 
pired. We  therefore  hold  that  in  the  ab- 
sence of  any  unusual  circumstances  calling 
for  a  less  stringent  rule,  we  should  limit  tbe 
time  within  which  an  application  for  a  writ 
of  certiorari  may  be  made  to  review  an  or- 
der In  condemnation  proceedings  such  as  tbe 
one  here  Involved,  to  the  period  of  X)  days 
from  and  after  the  entry  of  such  order.  The 
relator  having  failed  to  make  his  applica- 
tion within  such  time  has  not  proceeded  with 
due  diligence,  and  his  application  should  be 
dismissed.  Although  we  shall  not  discu8.s 
the  merits,  we  will,  nevertheless,  state  that 
after  a  careful  examination  of  the  entire 
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record  we  fall  ta  find  that  anr  error  has 
been  committed  by  tbe  lionorable  superior 
♦•ourt 

It  l8  ordered  that  the  relator's  applica- 
tion lie  dismissed,  and  that  the  Jndgmeni 
ot  the  superior  court  be  aflOrmed. 

MOIWT.  C.  /..  and  DUNBAR,  ROOT. 
IIADLEY,  and  RUDKIX,  JJ.,  concur. 

FULLEUTO.N,  J.  (dissenting).  I  am  nn- 
able  to  concur  in  either  the  reasoning  or  the 
conclusion  of  the  foregoing  opinion.  Had  the 
court  followed  the  Intimation  given  in  the 
case  of  State  ex  reL  Lowary  v.  Superior 
Court  (Wash.)  83  Pae.  72«,  and  held  that 
Avrits  of  review  must  he  applied  for  within 
the  time  In  which  an  appeal  might  be  taken 
under  the  general  statutes  relating  to  ap- 
peals, no  serious  objection  could  be  urged 
against  the  rule,  as  It  would  then  hare  been 
certain,  easily  understood,  and  applicable  In 
all  cases.  But  the  court  has  seen  fit  to 
select  the  limitation  prescribed  by  a  special 
statute  for  an  appeal  from  a  Judgment  in 
a  special  proceeding,  and  make  It  applicable 
to  Judgments  of  the  character  of  the  one 
before  us.  It  is  true  that  the  Judgment 
sought  to  be  reviewed  and  the  Judgment  the 
time  to  appeal  from  which  is  held  to  be  con- 
trolling, are  both  Judgments  In  condemna- 
tion proceedings  had  under  the  statnte  of 
eminent  domain ;  and  that  It  Is  this  fact  that 
persuaded  the  court  that  there  was  such  an 
analogy  between  the  two  Judgments  that 
the  time  limited  for  an  appeal  from  the 
one  ought  to  control  tlie  time  within  which 
to  review  the  other,  but  It  seems  to  me  that 
this  as  a  reason  Is  Inconclusive,  and,  as  a 
policy,  is  hnrmfol.  That  the  Judgments  are 
separate  and  distinct  was  determined  by 
this  court  in  the  case  of  Western  American 
Co.  V.  8t  Ann  Co.,  22  Wash.  l.W;  and  that 
the  right  to  review  the  present  Judginent  by 
a  writ  of  review  rests  in  the  fnot  that  there 
is  no  right  of  appeal  from  it  was  determined 
in  the  case  of  Seattle  &  M.  R.  R.  Co.  v.  Bell- 
Ingbam  Bay  &  E.  R.  R,  Co.,  20  Wiish.  4».">. 
«»  Pac.  1107,  92  Am,  St.  Rep,  5X17.  It  lielng 
true,  therefore,  that  there  Is  no  connection 
between  the  Jttdgments.  I  am  nnuble  to  see 
why  the  riglits  relating  to  the  one  should  in 
any  manner  be  allowed  to  nfTeot  the  other. 
Since  they  are  separate  and  distim-t.  each 
should  stand  on  its  own  bottom  In  so  fur 
as  the  right  to  review  it  Is  concerned,  and 
the  right  should  be  determined  by  the  gen- 
eral law  rather  than  from  any  anahigj-  be- 
tween them. 

I  think  the  mle  adopted  harmful  as  a 
policy.  l»ecause  It  adds  another  element  of 
uncertainty  to  the  procedure  liy  which  causes 
are  brought  to  this  court  for  review.  This 
uncertainty  arises  from  the  fart  that  there 
are  many  Judgments  that  cannot  be  review- 
ed but  by  this  writ,  and  the  precwlent  of 
this  case  establishes  the  principle  that  spe- 
cial limitations  on  the  right  of  apiical  con- 


tained In  special  statutes  are  applicable  when 
the  right  to  review  any  of  such  Judgments 
are  called  In  question.  The  result  Is  that 
instead  of  having  one  general  limitation  ap- 
plicable to  all  Judgments  alike,  we  have 
different  limitations  applicable  to  different 
Judgments,  with  no  rule  to  determine  with 
certainty  when  they  are  applicable.  It  seems 
to  me  that  only  the  positive  mandate  of  the 
statute  ought  to  drive  the  court  to  the  adop- 
tion of  such  a  procedure,  I  dissent,  there- 
fore, from  the  Judgment  of  dismissal. 


REILLX  et  al.   v.   GOTTLEB   et   ux. 
(Supreme  Court  of  Washington.    June  22, 

loou.) 

1.  Deeds  —  Canceixation  —  Fraud— Suffi- 
ciency OP  Evidence. 

The  testimony  of  defendant  alone  in  a  suit 
to  set  aside  a  conveyance  as  having  been  ob- 
tained by  fraudulent  representations  is  insuffi- 
cient to  overcome  the  testimony  of  plaintiff  and 
two  disinterested  witnesses  as  to  such  repre- 
sentations having  been  made. 

[Ed,  Note. — For  onses  in  point,  see  vol.  10, 
Cent.  Dig.  Deeds,  |  (H4 :  vol.  8.  Cent.  Dig.  Can- 
cellation of  Instruments,  {  102.] 

2.  Verdob  and  PVRcnASBR— Misrepresenta- 
tion j»Y  Vendor— Qualitt  ok  Valu»— Mat- 
ters ok  Fact  or  Opinions. 

The  representations  made  in  the  sale  of 
land  that  it  was  in  a  valley  and  was  Kood  bot- 
tom land ;  whereas  it  was  on  an  arid  ridge,  that 
it  was  but  three  miles  from  a  town,  when  it  wa« 
•'lO  miles  from  it,  and  that  it  was  good  farming 
land,  when  It  was  i)Oor  grazing  land,  are  not 
expressions  of  opinion,  but  statement  of  fact, 
aathorizing  the  setting  aside  of  the  conveyance 
given   in  exchange. 

[Ed.  Xotp. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  {{  52,  53.] 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Thad.  Huston,  Judge. 

Action  by  M.  E.  Reilly  and  another  against 
Peter  Gottleb  and  wife.  Judgment  for 
defendants.  Plaintiffs  ajipeal.  Reversed, 
with  iustructlous. 


Boyle  &  Wnrbnrton.  for  appellants. 
&  Fletcher,  for  rcxpondents. 


Ellis 


DI'NBAR,  .1.  This  action  was  brotight  to 
set  aside  a  convpynnce  of  certain  lots  in  the 
city  of  Tacoma  which  ni)pellauts  allege  were 
securetl  by  fraudulent  rei)reseutatlon  on  the 
part  of  the  resjwndents.  The  court  refused 
to  grant  the  relief  prayed  for.  According 
to  the  nllegalloiis  of  the  complaint  and  the 
testimony  of  the  res]>ondent,  lu  January, 
ItKC),  the  api>ellant  and  respondent  met  in 
El  Paso.  Tex,,  at  the  office  of  a  real  estate 
firm  where  app<>llnnt  had  gone  to  Inquire  for 
purchasable  land  In  Texas,  and  where  the 
respondent  had  gone  to  list  his  i)roperty  for 
sale  or  exchange.  The  resiiondent  was  In- 
troduced to  the  appellant  by  the  manager  of 
the  real  estate  firm,  and  during  the  conver- 
sation which  ensued  It  was  ascertained  that 
the  resiiondent  had  158  acres  of  laud  in 
Texas,  and  that  the  appellant  owned  certain 
lots  in  the  city  of  Tacoma.    An  exchange  was 
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effected;  the  appellant  receiving  a  deed  to 
the  Texas  land  and  the  respondent  a  deed 
to  the  lots  In  Tacoma. 

The  appellant  testified  that  the  resiioudeut 
represented  to  him  that  the  land  which  he 
owned  was  In  the  Pecos  Valley,  the  very  best 
land  In  the  country,  and  within  three  miles  of 
Ft.  Stockton;  that  It  was  good  for  farming 
and  for  anything ;  that  he  could  stand  on  the 
land  and  see  right  up  the  main  street  in 
Ft  Stockton ;  that  there  was  a  good  traveled 
road  right  by  his  land  and  running  Into  and 
up  the  main  street  in  Ft.  Stockton;  that 
there  was  plenty  of  water,  and  a  person 
could  dig  a  well  and  get  water,  and  plenty  of 
It,  within  20  feet  of  the  top;  that  the  re- 
spondent asked  the  appellant  at  different 
times  if  the  land  was  upon  top  of  the  ridge, 
and  he  said  no;  that  it  was  the  very  best 
river  bottom  land ;  that  the  land  was  worth 
$30  per  acre,  but  being  hard  pressed  for 
money  he  would  make  the  price  $15  per  acre, 
considering  that  be  was  not  a  farmer;  that 
he  was  acquainted  with  the  land  having  made 
two  trips  to  it,  and,  in  addition  to  its  being 
good  farm  land,  it  was  fine  land  for  vine- 
yards and  fruits,  and  that  it  was  within 
three  miles  of  Ft  Stockton;  that  relying  upon 
these  representations  the  appellant  traded 
his  lots  In  Tacoma  for  said  land  and  con- 
veyed the  said  Tacoma  lots  to  the  respondent ; 
that  after  he  closed  the  transaction  he  In- 
vestigated the  land  which  he  had  traded  for, 
and  found  that  instead  of  being  within  three 
miles  of  Ft  Stockton  It  was  about  50  miles 
from  that  place;  that  instead  of  being  in 
the  Pecos  Valley  It  was  on  an  arid  ridge; 
that  there  was  no  water  on  It,  and  that  water 
could  not  be  obtained  without  going  to  a 
depth  of  from  300  to  400  feet;  that  it  was 
not  farming  laud  at  all,  but  a  poor  class  of 
arid  grazing  land ;  and  that  Instead  of  being 
worth  from  $15  to  $30  an  acre,  the  highest 
price  that  it  could  be  sold  for,  if  sold  at  all, 
was  about  GO  cents  per  acre.  Appellant  testi- 
fied that  the  Tacoiua  property  which  he  luid 
deeded  to  respondent  was  worth  $1,000.  He 
executed  a  deed  to  the  respondent  for  the 
Texas  land  and  tendered  It  in  court  for  his 
benefit 

The  respondent  testifed,  in  substance,  that 
be  met  the  appellant  substantially  as  testi- 
fied to  by  appellant;  that  he  had  bought 
this  Texas  land  some  time  before,  giving 
therefor  two  horses,  a  carriage,  and  harness, 
without  having  seen  it  hut  that  he  after- 
wards had  seen  it  once  or  had  seen  what  was 
represented  to  be  his  land ;  that  the  real  es- 
tate man  in  El  Paso,  Mr.  Mlllican,  had  told 
him  that  the  land  ought  to  be  worth  $1,.'500. 
This  was  the  man  that  had  introduced  ap- 
pellant and  respondent  to  each  other.  De- 
nies that  he  made  the  representations  to  the 
appellant  as  alleged  by  appellant  but  on  the 
other  hand  that  be  gave  api>ellaut  $30  to  go 
down  and  look  at  the  laud  for  himself,  and  If 
It  were  not  satisfactory  to  him  he  need  not 
pay  him  back,  but  if  it  were  and  they  made 


the  trade  then  appellant  was  to  stand  half 
of  that  expense ;  that  appellant  said  all  right 
and  took  the  $30;  that  about  10  days  after 
this  he  met  apitellant  In  the  park  and  asked 
him  If  he  had  been  down  to  see  the  land: 
that  appellant  said  no,  but  that  he  bad  found 
out  all  about  It  from  a  man  who  lived  near 
it,  and  who  knew  more  about  It  than  rei^pond- 
ent  did,  and  that  after  some  further  talk  the 
trade  was  made  and  the  deeds  executed; 
and  that  appellant  relied  upon  Infonuatloa 
which  he  had  obtained  outside  of  res|M>ud- 
ent's  r^resentatlous,  which  information  ap- 
pellant claimed  to  be  satisfied  with.  If  the 
testimony  of  the  respondent  could  be  believed 
it  Is  evident  that  the  judgment  of  the  court 
should  be  afilrmed,  and  that  the  appellant 
failed  to  substantiate  the  allegations  of  the 
complaint;  that  the  sale  was  made  through 
fraud  and  misrepresentation.  But  In  view 
of  the  other  testimony  in  this  case  from  dis- 
interested witnesses  we  are  not  able  to  adopt 
the  statement  of  the  resitondent  as  the  truth 
of  the  matter. 

R.  L.  Mellon,  who  was  employed  In  the  real 
estate  oflSce,  testified  that  he  was  present  at 
the  time  the  alleged  representations  were 
made  and  when  the  respondent  came  to  the 
office  to  list  the  Texas  property  that  the  re- 
spondent described  his  property  as  158  acres 
of  good  farming  land  in  Pecos  Valley,  alwut 
three  miles  from  Ft  Stoclcton,  with  water 
within  30  feet  of  the  surface  for  Irrlgatinft. 
all  good  rich  valley  farm  land;  that  he  had 
heard  several  conversations  between  respon- 
dent and  appellant  when  the  respondent  had 
told  appellant  that  it  was  all  good  land,  all 
in  the  valley,  no  waste  land,  no  rocks  nor 
rough  land,  water  supply  abundant  for  Ir- 
rigating, about  2%  to  3  miles  from  Ft.  Stock- 
ton ;  that  adjoining  lands  raised  good  crops, 
a  vineyard  near  by,  and  that  there  was  a 
public  road  nmnlng  into  Ft.  Stockton :  that 
he  had  seen  the  land,  had  gone  over  it,  and 
also  testified  that  the  appellant  made  tlie 
trade  on  respondent's  representations. 

W.  O.  Millican,  who  was  the  proprietor  of 
the  real  estate  office,  testified  that  he  was 
present  during  the  conversations  alwve  al- 
luded to,  and  Introduced  the  appellant  and 
the  respondent;  that  respondent  descrll)ed 
his  property  as  being  in  Pecos  Valley  and 
about  three  miles  from  Ft  Stockton,  and 
that  Its  value  was  $15  per  acre. 

W.  A.  Hadden,  county  and  district  clerk  of 
Pecos  county,  testified  that  his  records  des- 
cribed the  land  as  dry  grazing  land,  and 
that  the  official  county  map  shows  the  land 
to  be  50  miles  from  Ft  Stockton,  not  situ- 
ated near  any  village  or  market  place,  and 
that  it  could  not  be  seen  from  Ft.  Stockton. 

J.  W.  Thornberry,  the  state  quarantine  in- 
spector at  Ft  Stockton,  testified  that  it  was 
not  agricultural  land,  but  grazing  land,  and 
not  the  best  grazing  laud;  that  tlie  nearest 
settlement  was  Longfellow,  a  railroad  sta- 
tion 10  miles  away,  at  which  there  was  a 
station  house,  section  house  and  two   resi- 
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dences;  that  the  near(>st  town  was  Sandeiv 
son,  of  about  TOO  inhabitants,  and  20  miles 
away;  that  there  was  no  surface  water  on 
this  land,  or  a  large  body  of  adjacent  land 
uniform  In  character,  and  that  you  had  to 
go  down  some  300  or  4<)0  feet  to  get  water, 
and  that  the  land  was  worth  about  50  cents 
an  acre. 

Tlie  testimony  of  all  of  the  appellant's 
Titnesses  was  taken  In  the  form  of  deposi- 
tion.s,  and  it  does  not  appear  that  the  claim 
of  tike  respondent  that  he  furnished  the  ap- 
Iieilant  money  to  defray  the  expenses  of  an 
examination  of  the  land  as  testified  to  by 
the  respondent  was  brought  to  the  attention 
of  the  apeliant  when  his  deposition  was  tak- 
en, and  he  was  not  notified  by  the  answer 
that  any  such  claim  would  be  made.  The 
respondent's  testimony  was  given  orally,  of 
course,  after  the  testimony  of  the  appellant 
had  been  offered,  and  when  there  was  no 
opportunity  to  deny  the  statements  made  by 
the  respondent  in  regard  to  this  alleged 
transaction ;  and  in  coualderation  of  this 
fact,  and  of  the  further  fact  that  the  testi- 
mony of  the  witnesses  Miliicaii  and  Mellon 
both  disinterested  witnesses  supported  ail 
the  material  averments  and  testimony  of  the 
appellant,  we  ore  satisfied  that  the  repre- 
sentations as  alleged  by  tiie  appellant  were 
actually  made,  and  that  tlie  trade  was  made 
by  the  apiJeilant  in  reliance  niwn  such  rep- 
resentation. It  is  true  that  this  court.  In 
common  with  other  courts,  has  frequently 
decided  that  representations  which  are 
mere  matters  of  opinion  are  not  sufficient  to 
establish  fraud  or  furnish  ground  for  equi- 
table relief.  But  the  representations  made  in 
this  case,  if  the  testimony  of  the  appellant 
and  his  witnesses  is  to  be  belie^'ed,  were  not 
confined  to  matters  of  opinion,  but  were 
positive  statements  of  fact  upon  which  the 
appellant  relied,  and.  inasmuch  as  the  land 
was  situated  250  miles  away,  the  respondent 
liaviug  seen  it,  and  the  appellant  never  hav- 
ing seen  it,  it  cannot  be  said  that  they  were 
standing  upon  an  equal  footing  when  the 
trade  was  made.  The  representation  that 
tlie  land  was  in  the  Pecos  Valley  and  that  it 
was  good  bottom  land,  when,  in  fact,  it  was 
not  in  the  Pecos  Valley  or  in  any  valley  at 
ail.  was  not  the  representation  of  an  opin- 
ion, but  the  statement  of  an  alleged  fact 
It  cannot  be  said  that  the  statement  that  the 
land  was  but  3  miles  from  Ft.  Stockton,  and 
that  the  main  street  of  Ft.  Stockton  couid 
be  seen  from  tlie  land  when  Vt  Stockton 
was  actually  50  miles  awn.v,  and  couid  not 
be  seen  from  the  land  at  all  was  the  ex- 
pression of  an  opinion,  but  it  was  plain  tiiat 
it  was  a  perversion  of  a  fact  and  a  fraudu- 
lent misrepresentation.  Tiie  resiioudent  knew 
that  there  were  no  farms  around  this  land 
which  were  raising  good  croi)s,  and  that 
there  were  no  viueyard.<i  close  to  it,  and 
that  no  stage  line  pa.<«Ked  by  it  These 
stateiJients  were  simply  untruths  which  the 


respondent  was  guilty  of  announcing  for 
the  fraudulent  purpose  of  deceiving  and 
overreaching  the  appellant,  and,  having  had 
that  effect,  vitiates  the  transactions.  A 
good  many  cases  are  cited  by  respondent  to 
sustain  the  Judgment  of  this  case,  but  with- 
out especially  reviewing  them  they  will  be 
found  to  be  cases  where  the  facts  were  so 
at  variance  with  the  facts  in  this  case  that 
they  cannot  be  said  to  have  any  bearing  upon 
It  We  think  that  no  case  can  be  found  de- 
cided by  this  or  any  other  court  where  so 
flagrant  a  fraud  has  been  practiced  where 
relief  has  been  denied.  It  is  contended  by  re- 
spondent that  he  hns  been  put  to  some  ex- 
pense in  repairing  buildings  on  the  Tncoma 
property,  but  we  think.  Inasmuch  as  he  has 
had  the  benefit  of  the  rent  of  the  property 
from  the  time  be  purchased,  that  that  Is  a 
sufficient  compensation  for  all  the  expenses 
he  has  been  to. 

The  Judgment  will  be  reversed,  with  In- 
structions to  the  lower  court  to  grant  the 
petition  of  the  plaintiff. 

MOUNT,  C.  J.,  and  CROW,  BOOT.  HAD- 
LET,  FCLLERTON,  and  KUDKIX,  JJ., 
concur. 


SEATTLE   LUMBER   CO.   v.    SWEENEY 
et  at. 

(Supreme  Court  of  Washington.    June  19, 
1000.) 

1.  Mechanics*   Liens  —  Fobeclosure—Pboof 

— SiTFFlCIKNCIf. 

Evidence  in  a  suit  to  foreclose  a  lien  for 
materials  furnished  in  the  construction  of  a 
bDiidinK  examined,  and  held  to  support  a  finding 
tliat  the  materials  were  fumisbod  and  actually 
used  in  the  construction  of  the  huildinK  au- 
thorizing a  lien  therefor  within  2  Bollinger's 
Ann.  Codes  &  St.  §  .'5900,  providing  that  every 
person  furnishing  material  to  hi  used  in  the 
construction  of  a  building  shall  have  a  lien 
therefor,  thongh  tlie  statute  be  so  construed  tliat 
a  lien  can  only  be  had  where  the  material  fur- 
nished to  be  used  In  a  bnilding  was  actually  de- 
livered and  used. 

2.  Save— Consent  of  Owneb— Authoritv  of 

AGEN7. 

Tlie  original  order  for  materials  for  tlie 
construction  of  a  building  was  given  by  one  of 
the  architects  for  the  building  before  the  con- 
tract was  let  and  after  the  letting  of  the  con- 
tract the  materials  were  furnished  to  the  con- 
tractor, and  the  original  order  was  paid  for 
by  the  owner.  Other  material  called  extras, 
was  furnished  in  part  while  the  original  con- 
tractor was  in  charge  of  the  construction  work 
and  in  part  after  he  had  absconded,  and  while 
the  owner  and  his  employfe?  were  in  cliarite. 
The  employes  were  authorized  to  construct  the 
building.  Held,  that  the  materials  were  fur- 
nished to  the  owner's  agents  authorized  to  pur- 
cliase  material  on  his  account  within  the  stat- 
utes giving  a  mechanics'  lien. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  §§  86,  128.] 

3.  .Appeal— Denial  of  New  Tbialt— Recobd— 
sufkiciency. 

Where  the  showing,  on  which  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,   does   not  appear   in    the  record,   the 
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court  on  appeal  cannot  consider  the  ruling  of 
the  court  denying  the  motion. 

[Bd.  Note. — -For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  ?§  2944-2JH7.] 

4.  New  Trial  —  Newly  Discovered   Evi- 
dence— iMPEAcniNO  Evidence. 

Ordinarily  a  new  trial  will  not  be  granted 

on   the   ground   of   newly   discovered   evidence, 

the  purpose  of  which  is  to  impeach  a  witue».s 

of  the  successful  party. 
[Ed.  Note. — B'or  cases  in  point,  see  vol.  37, 

Cent.  Dig.  New  Trial,  iS  221-223.J 

Appeal  from  Superior  Court,  King  County; 
John  B.  Yakey,  Judge. 

Action  by  the  Seattle  Lumber  Company 
against  Bo  Sweeney  and  others.  From  a 
Judgment  for  plaintiff,  defendant  Bo  Sween- 
ey and  another  appeal.  Modified  and  af- 
llrmed. 

Alfred  Battle  and  Sweeney  &  Stelner,  for 
ap))ellants.    Harold  Preston,  for  respondent. 

BUDKIN,  J.  This  action  was  brought  to 
recover  a  balance  due  on  account  of  the  pur- 
chase price  of  material  farnlshed  to  be  used 
in  the  construction  of  certain  buildings  be- 
longing to  the  defendants  Sweeney  and  wife, 
njud  to  foreclose  a  lien  for  the  amount  thereof. 
The  plaintiff  had  Judgment  below,  and  the 
dofeudauts  Sweeney  and  wife  appeal. 

The  appellants  state  In  their  brief  that 
the  most  important  question  presented  by  the 
)ipi)eal  is  the  construction  of  section  5900.  2 
BalUnger's  .\nn.  Codes  &  St.  which  provides 
that  "Every  person  performing  labor  ujion  or 
furnishing  material  to  be  used  In  the  cou- 
rttructlon  *  *  •  of  any  *  •  •  building." 
etc.,  shall  have  a  lien  for  the  same.  It  Is 
further  stated  that  the  resijoudent  contended 
throughout  the  trial  that  it  was  only  neces- 
sary for  it  to  show  that  the  material  was 
furnished  to  be  use<l  in  the  buildings;  whereas, 
the  api)ellants  contende<l  that  It  must  show 
not  only  that  the  material  was  furnished 
to  be  used  in  the  buildings,  but  that  the 
same  was  actually  delivered  and  used.  The 
c-ourt  below  found,  however,  that  the  mate- 
rial was  furnished  to  be  used  In  the  con- 
struction of  the  buildings,  and  was  actually 
so  use<I,  and  if  this  finding  is  sustained  by 
the  testimony  the  question  suggested  by  the 
appellants  does  not  arise  In  this  case.  Sviille 
the  testimony  as  to  the  delivery  of  the  mate- 
rial nud  its  use  lu  the  buildings  Is  not  as 
clear  and  satisfactory  as  It  might  be,  yet 
there  was  competent  evidence  tending  to 
show  these  facts  and  In  the  absence  of  any 
testimony  to  the  contrary  we  would  not  be 
warranted  In  disturbing  the  findings  of  the 
court  below.  The  books  of  the  respondent, 
kept  In  the  usual  course  of  Its  business,  show- 
ed that  all  the  material  alleged  to  have  bteu 
furnished  was  actually  furnished  to  be  used 
in  the  construction  of  the  buildings  in  ques- 
tion. Upon  the  delivery  of  material  It  was 
the  custom  of  the  respondent  to  have  the 
foreman  or  other  person  In  charge  of  the 
buildings  receipt  to  the  teamsters  for  all  ma- 
terial delivered,  but  It  sometimes  happened 


that  there  was  no  person  about  the  buildings 
to  sign  the  receipt,  and  in  such  cases  the 
teamster  returned  the  receipt  unsigned.  A 
number  of  the  receipts  offered  In  evidence 
in  his  case  were  returned  in  this  condition. 
The  architect,  who  was  in  charge  of  the 
buildings  for  at  least  a  portion  of  the  time 
during  their  construction,  testified  to  tlie  de- 
livery and  use  of  a  portion  of  the  material, 
and  that  all  the  material  for  which  the  lien 
was  claimed  was  actually  necessary  for  the 
completion  of  the  buildings.  It  was  conceded 
that  substantially  all  the  material  used  in  tlie 
buildings  came  from  the  respondent's  yards, 
and  we  think  this  made  a  prima  facie  case  In 
its  behalf.  On  the  other  hand,  one  of  the 
appellants  testified  that  he  did  not  know 
whether  all  of  the  material  for  which  the 
lien  was  claimed  was  actually  used  in  the 
buUdlngB  or  not,  but  that  he  was  i-easonabty 
sure  that  It  was  not,  and  was  proceeding  to 
state  the  reasons  for  his  belief;  namely,  an 
estimate  made  by  his  architect,  when  stopiied 
by  the  court.  He  further  testified  that  he 
was  informed  that  the  contractor  for  the 
buildings  was  engaged  In  the  construction  of 
another  building  In  some  other  iMrtion  of  the 
clt.v.  but  there  was  no  evidence  that  any 
material  furnished  for  these  buildingR  was 
delivered  elsewhere.  It  was  further  shown 
that  the  first  delivery  of  material  was  made 
on  the  wrong  corner  of  the  block,  but  this 
material  was  afterwards  brought  back  and 
used  in  the  buildings.  Long  after  the  last 
delivery  of  material  this  same  appellant 
wrote  the  respondent  that  his  architect  had 
rei)orted  to  him  that  he  was  charged  up  with 
several  thousand  feet  of  lumber  that  had 
never  been  used  in  the  buildings,  that  he  had 
directed  the  architect  to  go  over  his  figures 
again,  and  that  he  would  take  the  matter  up 
with  the  respondent  as  soon  as  the  architect 
made  his  report.  No  attempt  was  made  to 
prove  by  this  architect  or  any  other  employ^ 
or  servant  of  the  appellants  that  all  the  ma- 
terial for  which  the  lien  was  claimed  was  not 
actually  used  lu  the  buildings.  We  allude  to 
this  fact,  tiot  because  the  burden  was  on  the 
ap|)ellants  to  prove  that  the  material  was  not 
lu  fact  used  in  the  buildings,  but  for  the 
purpose  of  showing  that  the  ap|)ellants  offer- 
ed no  testimony  to  defeat  the  prhua  facie 
case  made  by  the  resiiondent,  although  such 
testimony  was  necessarily  within  their  reach. 
As  said  by  Mr.  Justice  Brewer  In  Rice  v. 
Hodge.  2G  Kan.  1C4:  "It  is  undoubtedly  true, 
that  it  is  uot  affirmatively  and  specifically 
shown  that  each  separate  article  charged  In 
these  bills  actually  went  Into  such  buildings. 
It  does  appear,  however,  that  each  one  of  the 
three  separate  claimants  made  contracts  for 
furnishing  materials  for  said  buildings;  that 
In  pursuance  of  said  contracts  they  furnished 
materials,  and  supposed  that  they  were  to  be 
used  in  the  construction  of  said  buildings; 
and  as  to  a  few  articles,  that  they  did  in 
fact  go  into  said  buildings.  To  this  there 
Is  no  contradictory  testimony,  nothing  tend- 
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Ing  to  show  that  any  of  the  materials  so 
delivered  were  In  fact  taken  away  by  the 
builder  and  used  elsewhere;  nothing  even 
tending  to  raise  a  suspicion  that  there  was 
any  deviation  of  materials  from  their  in- 
tended and  contracted  use.  Under  these  cir- 
cumstances, it  would  not  be  Justice  to  refuse 
the  lien.  To  require  direct  and  positive  tes- 
timony, that  as  to  each  specific  article  de- 
livered, that  it  was  In  fact  used  in  the 
buildings,  would  make  tbe  mechanic's  Hen 
law  more  of  a  burdeu  and  a  trap  than  a 
blessing  and  a  help.  When  materials  are 
contracted  for  use  in  a  proposed  building, 
when  they  are  delivered  in  pursuance  of  such 
a  contract,  and  when  the  building  is  In  fact 
completed,  and  tbere  is  no  testimony  tending 
to  raise  even  a  suspicion  that  tbe  materials 
therefor  were  elsewhere  obtained,  or  tliat 
those  contracted  for  were  not  used  therein, 
and  especially  when  some  of  the  materials 
are  shown  to  have  actually  entered  into  its 
construction,  it  is  fair  to  conclude  and  say 
that  such  materials  did  In  fact  go  into  the 
building,  and  that  the  seller  has  a  mechanic's 
lien  therefor." 

It  Is  further  contended  that  the  persons 
to  whom  the  material  was  furnished  were 
not  the  appellants'  agents  and  were  not  au- 
thorized to  purchase  tbe  material  on  their 
account.  The  original  order  was  given  by 
one  of  the  architects  for  the  buildings  before 
the  contract  was  let,  but  after  the  letting 
of  tbe  contract  the  material  was  furnished 
to  the  contractor,  and  this  original  order  was 
paid  for  by  tbe  appellants  with  the  excep- 
tion of  a  few  dollars.  The  other  material, 
called  extras,  was  furnished  In  part  while 
the  original  contractor  was  in  charge  of  the 
construction  work  and  in  part  after  he  had 
absconded,  and  while  the  apiiellants  and  their 
servants  and  employes  were  In  charge.  These 
persons  In  charge  were  authorized  to  con- 
struct the  building,  and  must  have  been  au- 
thorized to  obtain  material  therefor,  as  the 
appellants  made  no  provision  for  material 
from  any  other  source  or  at  all.  Under  these 
circumstances  we  think  that  agenc.v  either 
actual  or  statutory  was  clearly  proved.  The 
motion  for  a  new  trial  was  properly  denied 
In  so  far  as  it  was  based  on  the  record  before 
US,  and  In  so  far  as  it  was  based  on  newly 
discovered  evidence,  the  showing  upon  which 
the  motion  was  made  does  not  appear  In  the 
record.  We  therefor  cannot  consider  It.  In 
any  event,  the  only  purpose  of  the  newly  dis- 
covered evidence  was  to  Imiteneb  one  of  the 
respondent's  witnesses  as  to  the  date  of  the 
disstdntion  of  a  certain  partnership,  and  ordi- 
narily a  new  trial  will  not  be  granted  for 
any  such  purpose.  Furthermore  no  showing 
was  made  that  the  date  of  dissolution,  if 
material,  could  not  have  been  proved  at  the 
trial  b.v  other  testimony. 

We  find  no  error  in  the  record  except  in  tbe 
allowance  of  Interest  Through  Inadvertence 
interest  was  computed  on  the  balance  due 
from  tbe  Stb  day  of  May,  1901,  instead  of 


from  the  eth  day  of  May,  1002.  It  Is  ap- 
parent that  this  error  was  not  called  to  the 
attention  of  the  court  below,  but  the  re- 
spondent confesses  tbe  error  and  the  item 
amounting  to  the  sum  of  $17.32  will  be  de- 
ducted from  the  judgment. 

As  thus  modified,  tbe  judgment  Is  aSirmed, 
and  the  respondent  will  recover  Its  costs  on 
appeal. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LBY,  CROW,  and  DUNBAR,  JJ.,  concur. 


O'BROPHY  et  al.  v.   ERA  GOLD  MINING 

CO. 

(Supreme  Court  of  Colorado.    Fc'u.  o,  190C.) 

1.  Appeal— Recobd. 

After  rendering  jndgment  making  a  tem- 
porary injunction  perpetual,  the  court  was  ad- 
journed, but  on  the  following  day  the  judge 
instructed  the  clerk  to  modify  the  judgment  In 
a  certain  particular,  and  thereafter  plaintiff 
moved  to  restrain  the  clerk  from  entering  the 
order  as  modified  by  the  judge's  direction,  which 
motion  was  denied  and  complainant  excepted 
and  sued  out  a  writ  of  error  to  review  the  judK- 
ment.  aHsis;ning  as  error  the  failure  to  restram 
the  clerk  from  entering  the  judgmeut,  and  that 
the  order  for  modification  of  the  judgment  was 
void  because  not  rendered  in  open  court.  Held, 
that  the  record  on  appeal,  having  contained  ali 
the  proceedings  and  orders  made  in  the  ease, 
including  the  judgment  as  originally  rendered 
and  as  modified,  presented  for  review  the  va- 
lidity of  a  final  judgment,  to  wit,  the  judgment 
as  modified. 

2.  Judgment— CoBBECTioN    in    Same    Coubt 

DlIBINO   Tebm. 

The  court  has  power  not  only  to  correct, 
but  to  change,  its  judgment  during  the  term. 

[Ed.  Note. — For  cases  in  point,  sea  vol.  30, 
Cent.  Dig.  Judgment,  {  .582.] 

3.  JmoEs— Acting  Outside  of  Coubt. 

A  judge  baa  no  authority  acting  outside 
tbe  court  to  alter  a  judgment  previously  duly 
rendered  in  open  court, 

I  Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Judges,  «  100;  vol.  30,  Cent.  Dig. 
Judgment,  S§  389,  583-5a->.] 

Error  to  District  Court,  Teller  Comity; 
William  P.  Seeds,  Judge. 

Action  by  tbe  Era  Gold  Mining  Comi>auy 
against  Thomas  O'Brophy  and  another. 
Judgment  In  favor  of  complainant,  and  de- 
feiulauts  bring  error.  Reversed,  with  direc- 
tions to  sustain  defendants'  motion  to  re- 
strain tbe  entry  of  a  modification  of  the  judg- 
ment. 

On  September  25.  1800,  the  Era  Gold  Min- 
ing Company  instituted  this  action  in  the  dis- 
trict court  of  Teller  county  against  the  de- 
fendants to  enjoin  tliem  from  using  a  certain 
ditch,  and  from  carrying  water  through  the 
same  across  certain  mining  propertj'  belong- 
ing to  the  plaintiff.  On  the  same  day  a  tem- 
porary injunction  was  granted  In  accordance 
with  the  prayer  of  the  complaint.  On  the 
14th  day  of  October,  1899,  defendants  filed 
their  answer  and  a  motion  to  dissolve  the  in- 
junction. Upon  the  hearing  of  the  motion, 
the  court  made  the  following  order:    "It  is 
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therefore  ordered  by  the  court  that  the  Injunc- 
tion heretofore  issued  In  this  cause  on  Sep- 
tember 25,  A.  D.  1899,  be  and  the  same  is 
hereby  modified  In  this,  to  wit,  that  said  de- 
fendants, their  agents,  employC>s  and  as- 
signs, be  enjoined  and  restrained  from  using 
the  said  ditch,  to  wit,  the  O'Brophy  Ditch,  or 
allowing  the  water  of  Wilson  creek  to  be 
conveyed  throtigh  and  along  said  ditch  to  the 
place  where  said  water  Is  to  be  used  by  said 
defendants,  in  any  such  manner  as  to  inter- 
fere with  the  mining  operations  of  the  plain- 
tiff" 

On  Norember  13,  1900,  the  cause  was  tried 
to  the  court  and  tnl^en  under  advisement,  and 
afterwards,  and  on  January  4,  1901,  the 
court  made  the  following  order:  "At  this 
day  in  open  court  come  said  defendants  by  J. 
J.  McFeely,  Esq.,  their  attorney.  There- 
upon, this  cause  having  been  heretofore  sub- 
mitted to  the  court  upon  the  trial  of  the  Issue 
herein  joined,  and  the  court  being  now  suffi- 
ciently advised  In  the  premises,  doth  find 
and  order  that  the  temporary  injimction  here- 
tofore Issued  herein,  and  as  tliereafter  modi- 
fled  by  order  of  this  court,  be,  and  the  same 
Is  hereby,  made  perpetual,  and  that  said 
plaintiff  have  judgment  for  its  costs  in  this 
behalf  expended,  and  that  judgment  be  en- 
tered herein  in  accordance  with  such  finding, 
and  that  the  same  be  recorded  in  the  Judg- 
ment Boolv." 

After  the  making  of  said  order,  Hon.  E.  C. 
Stimson,  the  trial  judge,  adjourned  the  court 
and  retui'ued  to  Colorado  Springs  on  the 
evening  of  that  day.  On  the  following  day, 
by  teleplione,  he  instructed  the  clerk  to  mod- 
ify the  judgment  rendered  on  the  4th  to  read 
as  follows:  "Thereupon,  this  cause  having 
been  heretofore  submitted  to  the  court  upon 
the  trial  of  the  Issues  herein  joined,  and  the 
court  being  now  sufficiently  advised  in  the 
premises,  doth  find  the  issues  herein  joined 
in  favor  of  said  plaintiff  and  against  said  de- 
fendants. And  orders  that  said  defendants, 
their  agents,  servants  and  employes,  be,  and 
each  of  them  Is  hereby  enjoined  and  restrain- 
ed from  in  any  manner  conducting  water 
througli  their  ditches  or  conduits  over  and 
across  the  Era  lode  mining  claim,  the  prop- 
erty of  plaintiff,  or  any  part  thereof,  and  that 
judgment  in  accordance  with  such  finding  be 
entered  herein  and  for  costs  of  suit,  and  the 
same  be  recorded  in  the  Judgment  Book." 

On  February  4,  1001,  the  defendants,  by 
permission  of  the  court,  filed  as  of  January 
8.  1901.  the  following  motion:  "Come  now 
the  defendant?  liy  their  attorney  J.  .T.  Mc- 
Feely and  move  the  court  to  make  an  order 
to  prevent  tlie  clerk  of  this  court  from  insert- 
ing in  the  records  of  this  case  a  pretended 
order  received  by  the  clerk  of  this  court,  by 
telephone  from  Colorado  Springs,  El  Paso 
county,  Colorado,  from  the  Honorable  E.  C. 
Stimson,  who  at  the  time  was  one  of  the 
judges  of  the  district  court  of  this  judicial 
district,  for  the  following  reasons,  to  wit: 
That  heretofore,  to  wit,  on  January  4th,  A.  D. 


1901,  in  the  district  court  of  Teller  county, 
Colorado,  the  said  Hon.  E.  C.  Stimson,  who 
at  the  time  was  one  of  the  judges  of  this  dis- 
trict, did  In  open  court  on  said  date  render 
his  final  judgment  in  said  cause,  the  said 
cause  having  been  tried  before  the  said  Judge 
Stimson  at  a  former  day  of  this  term  of  court, 
to  wit,  November,  1900,  which  judgment  was 
by  the  clerk  of  this  court  then  and  there  en- 
tered Into  the  minute  book  of  said  court,  as 
he  was  required  to  do  under  the  rules  of  this 
court,  which  minute  book  and  order  is  lierc- 
by  referred  to  and  made  a  part  of  this  mo- 
tion. That  said  order  above  referred  to 
which  the  clerk  of  this  court  Is  about  to  in- 
sert in  the  records  of  this  case  and  whidi 
was  received  by  him  by  telephone  as  afon?- 
sald  on  the  evening  of  January  5th,  19'H, 
and  while  the  district  court  of  Teller  county 
was  not  in  session,  and  neither  of  the  judges 
of  this  district  were  In  the  county  of  Teller 
aud  without  the  knowledge  of  defendants  or 
their  attorney  and  without  notic«  to  them, 
which  order  so  received.  If  allowed  to  be  en- 
tered in  the  reconls,  makes  a  distinct  and 
different  judgment  from  that  rendered  by 
this  court  on  January  4th,  1901,  for  the  fol- 
lowing reasons,  to  wit:  That  said  pretended 
order  so  received  by  telephone  is  absolutely 
void  and  is  not  the  judgment  of  this  court; 
(2)  because  said  order  or  judgment  was  not 
rendered  in  open  court;  (3)  because  tlie  Hon- 
orable E.  C.  Stimson  had  no  authority  what- 
ever, while  In  El  Paso  county,  Colorado,  to 
render  a  judgment  in  the  district  court  of 
Teller  county;  (4)  bet-ause  said  order  is  void 
and  of  no  force  or  effect  whatever.  J.  J.  Mc- 
Feely, Attorney  for  Defendants." 

In  support  of  their  said  motion,  defendants 
filed  the  following  .affidavits: 

"James  J.  McFeely,  being  sworn  on  oath, 
says:  That  he  is  now  and  was  on  the  dates 
hereinafter  mentioned  attorney  for  the  above- 
named  defendants,  and  further  sa.vs  that  on 
January  4th,  1901.  he  was  present  in  the  dis- 
trict court  of  Teller  county,  at  the  court- 
house, when  said  <'ourt  was  In  session  with 
tlie  Honorable  E.  C.  Stimson  then  and  there 
presiding,  when,  among  other  things,  the 
Honorable  E.  C.  Stimson,  the  presiding  judge 
in  said  court,  rendered  the  following  judg- 
ment in  above  cause;  said  judgment  being  in 
substance  as  follows:  'That  the  Injunction  as 
modified  heretofore  be  made  perpetual,  and 
the  plaintiff  to  recover  its  costs  from  defewl- 
ants  in  this  behalf  expended.'  That  there- 
upon this  affiant  asked  said  court  if  the  de- 
fendants under  that  order  would  be  permitted 
to  use  said  ditch  to  run  the  water,  providing 
he  did  not  interfere  with  the  mining  operations 
of  said  plaintiff  comi)any,  whereupon  said 
court  in  answer  to  said  question  responded 
thus,  'Certainly.'  Affiant  further  says  that 
the  entry  of  said  judgment  was  at  the  time 
of  the  rendition  of  the  same  by  said  court 
made  by  tlie  clerk  of  this  court  in  tlie  minute 
book  kept  for  that  purpose  and  so  remains  in 
said  book,  and  which  entry  so  made  by  the 
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clerk  la  hereby  referred  to  and  made  part  of 
this  afladavit.  AflSant  further  says  that  In 
the  afternoon  of  January  7th,  1901,  -vrbtle  In 
the  clerk's  office  of  said  court,  his  attention 
was  called  to  a  memorandum  pinned  on  the 
minute  book  of  said  court  and  over  the  Judg- 
ment on  said  book,  which  memorandum  is  as 
follows:  *I>efendant  perpetually  enjoined 
couductluK  water  through  the  ditch  across 
the  Era  Claim.'  This  affiant  was  then  and 
there  informed  by  Mr.  Gaylord,  deputy  clerk 
of  this  court,  that  said  memorandum  was  re- 
ceived by  him  by  telephone  from  Ck)lorado 
Springs,  £1  Paso  county,  Colorado,  from  the 
Honorable  £.  C.  Stimson,  and  that  said  order 
was  received  the  evening  of  January  uth, 
1901.  Affiant  further  sayeth  not.  J.  J.  Mc- 
Feely. 

"Subscribed  and  sworn  to  before  me  this 
8th  day  of  January,  1901.  A.  W.  Grant, 
Clerk  Dist.  Court,  by  W.  B.  Foley,  B^uty. 
ISeal.]" 

"£'.  K.  Gaylord,  of  lawful  age  being  first 
duly  sworn,  on  his  oath  deposes  and  says: 
"That  he  is  and  was  on  the  4th  and  5th  days 
of  January,  A.  D.  1901,  the  duly  authorized, 
appointed  and  acting  deputy  clerk  of  the 
Fourth  judicial  district  of  the  state  of  Col- 
orado, within  and  for  the  county  of  Teller. 
That  on  the  said  4th  day  of  January,  A.  D. 
1901,  in  open  court,  a  certain  judgment  was 
rendered  in  cause  No.  233,  The  Era  Gold 
Mining  Company,  plaintllt,  vs.  Thomas  O'- 
Brophy  and  The  Victor  Gold  Mining  Com- 
pany, defendants,  which  Is  shown  in  ab- 
breviated minutes  as  they  appear  upon  page 
119  of  the  minute  book  used  by  the  clerk  in 
making  memoranda  of  orders  and  judgments 
rendered  by  the  court.  Affiant  further  says 
tliat  the  memoranda  appearing  upon  said 
page  in  said  cause  No.  233  is  correct  memo- 
randa of  the  order  and  judgment  as  then 
made  and  ordered  to  be  entered  by  the  court. 
.\fliant  further  states  that  on  the  following 
ilay  at  three  or  four  o'clock  In  the  after- 
noon of  January  6tb,  A.  D.  1901,  said  affiant 
received  a  telephone  meRsage  from  Hon.  Ed- 
ward C.  Stimson,  who  was  then  at  Colorado 
Springs,  Colorado,  and  In  the  course  of  the 
conversation  bad  between  said  judge  and 
affiant  on  said  day,  said  judge  ordered  said 
jilHant  to  change  and  alter  the  judgment  there- 
tofore rendered  in  open  court  in  said  cause 
No.  233  so  that  the  memorandum  thereof 
read  as  appears  upon  the  slip  pinned  to  the 
minute  book  opposite  the  memorandum  made 
the  previous  day  in  open  court  In  said  cause 
No.  233.    B.  K.  Gaylord. 

"Subscribed  and  sworn  to  before  me  this 
8th  day  of  January,  A.  D.  1001.  Kate  C. 
Gnstln,  Notary  Public.     [Notarial  Seal.]" 

And  thereupon,  the  plalnttfT,  on  the  ruling 
of  the  court  on  the  above  motion,  presented 
a  counter  motion,  asking  that  the  court  make 
a  nunc  pro  tunc  order  as  of  January  4,  1901, 
which  motion  is  in  words  and  figures  as  fol- 
lows, to  wit:  "Now  comes  the  plalntiCF  by 
T.  J.  O'Donnell  and  Milton  Smith  and  S.  D. 


Crump,  Its  attorneys,  and  moves  the  court 
that  the  record  entry  of  the  judgment  and 
decree  of  this  court  made  and  entered  In 
the  above-entitled  cause  on,  to  wit,  the  4th 
day  of  January,  A.  D.  1901,  be  corrected  so 
that  the  same  will  speak  the  truth  and  cor- 
rectly state  the  judgment  and  decree  made  In 
said  cause  on  said  date  by  said  court,  and 
as  grounds  for  said  motion  says  that  the 
entry  of  judgment  Is  not  the  judgment  order- 
ed to  be  entered  by  the  judge  of  said  court, 
but  the  same  as  entered  was  entered  through 
mistake  and  Inadvertence  of  the  clerk  and 
judge  of  said  court.  This  motion  is  based 
upon  the  records  and  flies  of  said  court  and 
cause  and  upon  the  affidavit  of  F^dward  C. 
Stimson  filed  herewith.  Milton  Smith,  At- 
torney for  Plaintiff." 

Thereupon  the  plaintiff  offered  in  evidence 
the  affidavit  of  Bon.  B.  C.  Stimson,  which 
is  as  follows,  to  wit: 

"Ed word  C.  Stimson  being  duly  sworn,  de- 
poses and  says:  That  he  was  one  of  the 
duly  acting  judges  of  the  district  court  with- 
in and  for  said  county  of  Teller,  In  the  state 
aforesaid,  and  that  as  such  judge  he  pre- 
sided at  the  September  term  of  said  court 
held  at  Cripple  Creek,  in  said  comity  during 
the  month  of  September,  1900,  other  months, 
and  January,  1(M)1,  which  said  term  of 
court  adjourned  sine  die  on  the  second  (2d) 
day  of  February,  A.  D.  1901.  That  as  the 
judge  of  said  court  on  the  4th  day  of  Janu- 
ary, 1901,  he  rendered  a  judgment  in  the 
above-entitled  cause  in  favor  of  the  plaintiff 
and  directed  that  said  judgment  be  entered 
by  the  clerk  of  said  court.  That  in  directing 
the  entry  of  said  judgment  deponent  did  not 
have  In  mind  the  fact  that  the  Injunction 
Issued  In  said  cause  bad  been  modified  so 
as  to  permit  the  defendant  to  use  the  ditch 
across  the  plaintiff's  property  during  the 
pendency  of  the  action  and  through  mistake 
and  Inadvertence  directed  the  clerk  to  enter 
a  judgment  making  perpetual  the  temporary 
Injunction  Issued  In  said  cause  and  there- 
after modified.  That  on  the  next  day,  to 
wit,  on  the  5tb  day  of  January,  1901,  this 
deponent  while  at  Colorado  Springs,  Colora- 
do, became  aware  that  said  judgment  as 
entered  upon  the  clerk's  minutes  was  not 
the  proper  judgment  In  said  cause  and  was 
not  the  judgment  which  he  had  actually  in- 
tended to  render  in  said  cause,  and  there- 
after on  said  day  telephoned  the  clerk  of 
said  court  instructing  him  to  enter  the  Judg- 
ment as  the  same  had  been  rendered,  per- 
petually restraining  the  defendant  from  us- 
ing the  ditch  across  the  plaintiff's  property, 
which  was  the  subject-matter  of  said  suit, 
and  deponent  says  that  the  record  of  the 
Judgment  in  said  cause  made  by  the  clerk 
of  said  court  under  date  of  January  5th, 
1901,  Is  the  Judgment  which  deponent  as 
judge  of  said  court  rendered  In  said  cause 
on  January  4,  A.  D.  1901:  and  further  de- 
ponent salth  not    Edward  C.  Stimson. 

"Subscribed  and  sworn  to  before  me  this 
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23d  day  of  February,  A.  D.  1901.    My  com- 

missiou  expires .    A.  W.  Grant,  Clerk, 

by  W.  a  Foley,  Deputy.    [Seal.]" 

Thereupon  the  court  made  the  following 
order:  "At  this  day  In  open  court  come 
said  parties  by  their  attorneys  respectively. 
Thereupon  this  cause  comes  on  to  be  heard 
upon  the  motion  of  said  defendants  herein 
to  prevent  tlie  clerk  of  this  court  from  enter- 
ing in  the  records  a  certain  order  as  modified 
on  January  5,  1001,  by  a  telephone  message 
fom  the  Honorable  Edward  C.  Stimson,  at 
that  time  one  of  the  judges  of  this  court. 
The  same  Is  argued  by  counsel  and  submitted 
to  the  court,  and  the  court  being  sufficiently 
advised  In  the  premises  doth  deny  said  mo- 
tion, to  which  ruling  of  the  court  said  de- 
fendant duly  excepts." 

On  the  1st  day  of  March,  1001,  the  follow- 
ing proceedings  were  had :  "At  this  day  In 
open  court  come  said  piaintitf  by  Its  attorney 
S.  D.  Crump.  Esq.,  and  said  defendants  by 
their  attorney,  J.  J.  McFeely,  Esq.,  and  there- 
upon this  cause  coming  on  to  be  heard  upon 
the  motion  of  the  plaintiff  herein  to  have 
Judgment  entered  as  modified  on  January 
5th,  1001,  nunc  pro  tunc  as  of  January  4th, 
1901,  the  same  Is  argued  by  counsel  and  sub- 
mitted to  the  court,  and  the  court  being  fully 
advised  In  the  premises  dotb  deny  said  mo- 
tion, to  which  ruling  of  the  court  said  plain- 
tiff duly  excepts.  And  it  Is  ordered  that  time 
and  until  forty  days  from  and  after  this  day 
be  and  the  same  la  hereby  allowed  said  de- 
fendant within  which  to  prepare  and  tender 
to  the  Honorable  William  P.  Seeds,  judge  of 
said  conrt,  his  bill  of  exc^)tions  by  him  re- 
served herein,  and  when  signed  and  sealed 
by  said  judge  shall  be  filed  herein  as  of  this 
day." 

AH  the  matters  aforesaid  occurring  subse- 
quent to  the  judgments  are  preserved  by  bill 
of  exceptions  and  made  a  part  of  the  record. 
The  plaintiffs  in  error  present  the  following 
assignment  of  errors :  "(1)  The  court  erred 
in  not  restraining  the  clerk  from  entering  the 
order  received  by  telephone  on  January  5th ; 
(2)  the  court  erred  in  permitting  the  afil- 
davit  of  former  Judge  E.  C.  Stimson  to  be 
read  on  the  hearing  of  this  motion  to  explain 
his  judgment  or  the  judgment  of  the  court  of 
January  4th;  (3)  the  so-called  order  of  Jan- 
uary 5th  received  by  telephone  from  Colorado 
Springs  Is  void  and  of  no  force,  and  should 
be  expunged  from  the  records  in  this  case; 
(4)  the  court  erred  in  overruling  the  motion 
to  restrain  the  clerk  from  entering  the  tele- 
phone order  of  January  5th  in  the  records  of 
this  case:  (5)  because  said  order  of  January 
5th  was  not  rendered  in  open  court;  (6)  be- 
cause the  Honorable  E.  C.  Stimson  had  no 
authority  w^hntever  while  in  El  Paso  county, 
Colo.,  to  render  a  judgment  or  order  in  the 
case  that  had  been  tried,  and  Judgment  ren- 
dered and  entered  in  the  district  court  of  Tel- 
ler county,  Colo.;  (7)  because  the  telephone 
order  of  January  5th,  if  allowed  to  remain 
in  the  record  of  this  case,  is  in  direct  contra- 


diction to  the  Judgment  roidered  In  opea 
court  on  January  4th;  (8)  because  the  Judg- 
ment rendered  In  open  court  on  January  4, 
A  D.  1901,  should  stand  as  the  final  Judg- 
ment in  this  cause,  until  the  same  is  reversed 
or  modified  according  to  law." 

James  J.  McFeely,  for  plaintiffs  in  error. 
T.  J.  O'Donnell  and  Milton  Smith,  for  defend- 
ant In  error. 

GODDARD,  J.  (after  stating  the  facts). 
It  Is  Insisted  by  counsel  for  defendant  in  er- 
ror that  this  record  does  not  present  for  re- 
view any  of  the  rulings  complained  of  by 
counsel  for  plaintiff  in  error  for  the  reason, 
as  it  Is  claimed,  that  the  writ  of  error  does 
not  run  to  a  final  judgment;  and,  assuming 
this  to  be  true,  the  decision  In  Schmidt  v. 
Dreyer,  21  Colo.  100,  89  Pac.  1086,  Is  relied 
on  as  conclusive  of  this  proposition.  That 
case  was  an  action  in  replevin.  A  final  Judg- 
ment was  rendered  In  favor  of  Dreyer  at 
the  November  term,  1891,  of  the  county  court 
of  Arapahoe  county,  which,  by  mistake  of  the 
clerk,  was  incorrectly  entered.  On  January 
12,  1895,  upon  discovery  of  this  mistake,  he 
applied  for  an  order  to  amend  and  correct 
the  entry  so  as  to  make  the  record  express  the 
judgment  which  was.  In  fact,  pronounced  by 
the  court.  The  court  heard  the  testimony 
and  made  an  order  directing  such  correction 
to  be  made.  This  court  held  that  from  the 
record  presented  It  api>eared  that  the  writ  of 
error  was  taken  to  review  this  order,  and  not 
to  the  final  Judgment  theretofore  rendered, 
and,  for  the  reason  that  this  essential  statu- 
tory re«iulrement  had  not  been  complied  with, 
dismissed  the  writ  of  error.  It  will  be  ob- 
served that  the  record  l)efore  us  Is  not  ob- 
jectionable for  the  reasons  given  in  that  case, 
but  contains  all  the  proceedings  had  and  ail 
orders  made  in  the  case,  including  the  Judg- 
ments of  the  4th  and  5th  of  January,  1901. 
and  ail  the  proceedings  had  in  relation  to  the 
latter  Judgment  subsequent  thereto,  and  by 
the  errors  assigned  the  validity  of  the  latter 
judgment  is  directly  challenged,  and  the  cor- 
rectness of  the  ruling  of  the  trial  court  in  de- 
nying the  motion  to  restrain  the  clerk  from 
entering  the  same  of  record.  We  think,  there- 
fore, the  validity  of  what  purports  to  be  a 
final  Judgment,  to  wit.  that  of  January  5. 
1901.  is  properly  presented  for  our  considera- 
tion and  determination. 

Counsel  for  defendant  in  error  devote  con- 
siderable space  to  the  discussion  of  the  power 
of  a-  court  to  amend  or  correct  a  Judgment 
during  the  term  at  which  it  was  rendered. 
We  concede  the  rule  to  be  well  settled  that  a 
court  has  iwwer  to  not  only  correct  but  also 
to  change,  its  judgment  during  the  term,  and 
lias  power  at  any  time  to  correct  the  record  to 
make  it  speak  the  truth.  Suffice  it  to  say 
tliat  the  exercise  of  such  a  power  Is  not  In- 
volved in  this  ca.se;  but  the  question  present- 
ed is  whether  a  judge  is  vested  with  authority, 
acting  outside  the  court,  to  change  or  alter 
a  Judgment  theretofore  duly  rendered  in  open 
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court.  In  other  words,  has  be  authority,  by 
telephone  or  otherwise,  to  render  a  Judgment 
when  not  present  in  court?  As  was  said  in 
(.'ooper  V.  Amer.  Central  Ins.  Co.,  3  Colo.  318 : 
"A  Judgment  Is  the  sentence  of  the  law  pro- 
nounced by  a  court  of  competent  Jurisdiction, 
as  the  result  of  proceedings  Instituted.  It  is 
a  Judicial  act,  and  to  be  valid  must  be  pro- 
nounced by  the  court,  at  a  time  and  place 
appointed  by  law,  and  In  the  form  it  re- 
quires." It  is  clearly  shown  by  the  affidavits 
of  Mr.  JIcFeely  and  Mr.  Gaylord,  and  also 
Judge  Stimsou  admits  In  his  affidavit,  that, 
as  a  matter  of  fact,  the  Judgment  was  pro- 
uounced  In  open  court  on  the  4th  day  of  Jan- 
uary, A.  D.  1901,  as  shown  in  the  minutes 
of  the  clerk,  to  wit,  "That  the  Injimctlon  as 
modified  heretofore  be  made  perpetual." 
Judge  Stimson  further  states  that  he  did  not 
at  the  time  he  rendered  the  judgment  have  In 
mind  the  fact  that  the  injunction,  as  origi- 
nally issued,  had  been  ntodlfled,  and  through 
an  Inadvertence  he  directed  the  clerk  to  enter 
the  Judgment  making  the  temporary  injunc- 
tion as  modified  perpetual.  That  on  the  next 
day,  to  wit  the  5th  day  of  January,  1901, 
while  at  Colorado  Springs,  he  became  aware 
that  said  judgment  as  entered  upon  the 
clerk's  minutes  was  not  the  proper  Judgment 
in  said  cause,  and  was  not  the  Judgment 
which  he  had  actually  intended  to  render  In 
said  cause.  But  nevertheless  he  did  pro- 
nounce the  Judgment  so  entered,  and  It  be- 
came then  and  there  the  Judgment  of  the 
court.  As  was  said  In  Schuster  v.  Rader, 
13  Colo.  329,  334.  22  Pac.  .50.5.  .50(1:  "The 
Judgment  having  been  so  pronounced  In  open 
court,  the  act  of  entering  the  same  in  the  rec- 
ord by  the  clerk  was  purely  ministerial,  and 
was  not  essential  to  the  existence  of  the  Judg- 
ment so  rendered,  though  the  entry  was  neces- 
sary to  preserve  It,  and,  as  a  matter  of  proof, 
was  the  best  evidence  of  Its  existence.  The 
Judgment  derived  its  force  and  effect  from 
tbe  fact  that  lthadl)een  so  considered,  adjudg- 
ed, and  decreed  by  the  court,  and  It  became 
effective  from  the  time  of  such  adjudication 
and  promulgation  In  oi)en  court,  though  the 
ministerial  act  of  entering  the  same  In  the 
reconls  of  the  court  might  be  delayed."  The 
judge  was  therefore  without  authority,  while 
the  court  was  not  In  session,  to  direct  the 
clerk  to  enter  another  or  different  Judgment 
In  conformity  with  an  unexpressed  intention 
he  may  have  had  in  mind  at  the  time  the 
former  Judgment  was  rendered.  The  judg- 
ment, therefore,  as  entered  on  the  .5th  of 
.January.  1901,  Is  void,  and  may  be  vacated 
at  the  same  or  subsequent  terra.  1  Black  on 
.Judgments.  J8  318.  32« :  Current  Law,  vol.  4, 
p.  .300.  and  cases  cited  in  notes  90  and  97. 
"The  court  will  always,  upon  motion,  strike 
from  Its  record  a  Judgment  void  for  Irregular- 
ity." Williamson  v.  Hnrtinan,  92  N.  C.  2.SG. 
And  In  this  state  such  a  judgment  may  be  re- 
viewed on  error.  Hoehne  v.  Tniglllo.  1  Colo. 
101.  91  Am.  Pec.  703:  Skinner  v.  Beshoar, 
2  Colo.  iWi:  Cooper  et  al.  v.  Am.  Cent.  Ins. 
Co.,  3  Colo.  318 ;  Beau  v.  People,  6  Colo.  98. 


The  plaintiffs  In  error  were  entitled  to  the 
relief  sought,  and  tbe  court  below  erred  in 
denying  their  motion  to  restrain  the  clerk 
from  entering  the  judgment  of  January  5, 
1901,  and  its  ruling  thereon  Is  reversed,  and 
It  is  ordered  that  tbe  court  below  sustain 
said  motion,  and,  in  case  said  order  shall 
have  been  entered,  that  the  same  be  declared 
void,  and  expunged  from  the  records. 

Ueversed. 

GABBEIIT,  C.  J.,  and  BAILEY,  J.,  concur. 


COLORADO  &  S.  RY.  CO.  v.  WEBB. 
(Supreme  Court  of  Colorado.    Feb.  5,  1900.) 

1.  AppeaI/— Habmlbsh  Ebbob— Admission   op 

EVIDKiNCE. 

In  an  action  against  a  railroad  for  the 
killing  of  a  horse  there  was  no  prejudicial  error 
in  permitting  a  witness,  without  qualifying 
himself  as  an  expert  concemiDg  the  market 
value  of  hordes  in  that  vicinity,  to  testify  as 
to  the  quality  of  plaintiff's  horse  where  ofher 
competent  witnesses  on  the  subject  of  value 
showed  the  horse  to  be  worth  as  much  or  more 
than  tlie  amount  of  the  verdict  for  plaintiff. 

[Kd.   Note. — For  cases   in   point,    see   vol.   3, 
Cent.  Dig.  Apjieal  and  Error,  §§  4102-4165.] 

2.  Railboads— Injubies  to  Animals— Action 

— EvmENCB. 

In  an  action  against  a  railroad  for  tbe 
killing  of  a  horse,  the  negligence  relied  on  be- 
ing the  failure  of  defendant's  servants  to  make 
any  effort  to  stop  the  train  before  colliding  with 
the  horse  as  it  was  claimed  they  miKht  have 
done  by  reasonable  care,  evidence  that  the  train 
was  late  and  that  it  was  running  at  the  ratp  of 
25  miles  an  hour  was  admissible;  the  jury  hav- 
ing been  properly  instructed  that  such  facts 
were  not  proof  of  negligence. 

3.  Evidence— Opinion   Evidence— Speed   of 
Tbain. 

In  an  action  against  a  railro.id  for  the 
killing  of  a  horse,  a  person  of  oiilimiry  ex- 
perience familiar  with  trains  and  posse^isotl  of 
a  knowledge  of  time  and  distance  was  a  compe- 
tent witness  as  to  the  speed  of  the  train. 

fB<l,  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  2202.] 

4.  Kailboads  —  iNJiraiBs  to   Animals  —  Ac- 
tion—Evidence— Sufkiciency. 

In  an  action  against  a  railroad  for  the 
killing  of  a  liorse,  evidence  h^d  suflSdent  to 
justify  a  finding  that  the  trainmen  made  no 
effort  to  stop  the  train,  and  that  such  negligence 
was  tlie  proximate  cause  of  the  injury. 

5.  TBIAL   —  INSTBUCTIONS  —  FaILUBE   TO   Re- 

In  an  action  against  a  railroad  for  the 
kiling  of  a  horse,  at  plaintiff's  request  the 
^ury  were  instructed  tliat  if  defendant  througli 
its  negligence  killed  the  horse  they  should 
find  for  plaintiff,  and  by  an  instruction  given 
at  defendant's  request  the  jury  were  told  what 
duty  tbe  law  imposed  upon  defendant  under 
the  circumstances.  Held  that,  in  view  of  the 
latter  instruction  and  in  view  of  the  fact  that 
defendant  made  no  request  for  an  instruction 
defining  negligence,  the  former  instruction  was 
not  erroneous  for  failing  to  give  such  definition. 
[Ed.  Note. — For  cas(»s  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §§  627,  028.] 

0.  Same— ICbbob  Cubed   by  Otueb  Instbcc- 

TIOXS. 

In  an  action  against  a  railroad  for  the 
killing  of  a  hoi-se,  any  error  in  an  instruction 
for  failing  to  require  defendant's  negligence  to 
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have  been  Hie  proximate  cause  of  the  injury 
was  cured  by  such  a  requirement  in  a  subse- 
quent instruction. 

7.  Appeai,— Faii-ubb  to   Pbesent   Question 

ON  THIAL— iNSTBUCriON. 

In  an  action  against  a  railroad  for  the 
Icillin;;  of  a  horse,  the  fact  that  an  instruction 
that  the  verdict  should  be  for  plaintiff  if  the 
horse  was  killed  through  defendant's  negligence 
did  not  require  the  negligence  to  have  been 
tlio  proximate  cause  was  not  reversible  error, 
when  objpctpd  to  for  the  firet  time  on  appeal, 
as  it  was  mere  nondirection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {$  1309-1314.] 

8.  Triat.— IXSTBUCTI05S  —  Applicability    to 

EVIDE.Nt'E. 

In  an  action  against  a  railroad  for  the  kill- 
ing of  a  liorse,  it  was  proper  not  to  charge  on 
contributory  negligence  where  there  was  no 
evidence  thereon. 

I  I'M.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §§  601-603.] 

9.  Keoligence— Deobees  of  Neglioence. 

Degrees  of  negligence,  such  as  slight  and 
gross,  are  not  recognized. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Pig.   Negligence,  f  15.] 

10.  Railroads  —  Injcbies  to  Animals— Ac- 
tion—1  nstrlttioks. 

Where,  in  an  action  against  a  railroad 
for  the  killing  of  a  horse,  it  appeared  that  the 
horse,  when  it  started  to  run  toward  the  tracks, 
was  upon  a  lot  belonging  to  one  other  than  the 
owner  of  the  animal,  but  it  did  not  appear 
that  it  was  running  at  large,  either  with  or 
without  tlie  owner's  permission,  or  tliat  it 
had  become  a  ])ublic  nuisance,  the  fact  that 
there  was  an  ordinance  making  it  a  public 
nuisance  to  permit  a  horse  to  nm  at  large 
did  not  warrant  an  instruction  applying  titc 
rule  that  wliere  animals  arc  by  ordinance  pro- 
hibited from  running  at  large,  a  railroad  com- 
pany is  not  liable  for  an  injury  thereto  in  the 
absence  of  a  showing  of  willful  negligence  or 
indifference. 

Appeal  from  Summit  County  Court;  Wil- 
liam Thomas,  Judpce. 

Action  by  George  D.  Webb  against  the 
Colorado  &  Southern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Dlues  &  Whitted  and  J.  G.  McMurry,  for 
appellant    James  T.  Hogun,  for  appellee. 

CAMPBELL,  J.  Action  for  damages  to 
recover  the  value  of  i>lulntlff's  liorse  wlii<-li 
was  run  over  and  killed  by  defeiidanfs  rail- 
way train,  as  he  says,  through  negligent  op- 
eration thereof  by  its  servants.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

1.  There  Is  no  merit  In  the  assignments  oC 
error  based  upon  the  rulings  on  evidence. 
That  plaintiff's  witness,  without  qualifying 
himself  as  an  expert  concerning  the  marliet 
value  of  horses  in  that  vicinity,  testified  as 
to  the  quality,  and  not  tlie  money  value,  of 
plaintiff's  horse,  was  not  prejudicial  error. 
Other  competent  witnesses  on  the  subject 
of  value  showed  the  horse  to  be  worth  as 
much  as.  or  more  than,  that  returned  by  the 
jury,  rialutiff's  testimony  as  to  the  late- 
ness, and  rate  of  sjieed,  of  the  train  at  the 
time  of  the  accident  was  projierly  admitted. 
It  is  true  that  the  mere  fact  that  the  train 


was  late,  or  that  it  was  at  the  time  ninulng 
at  the  rate  of  25  miles  an  uour,  or  both  to- 
gether, are  not  proof  of  negligence,  and  the 
Jury  were  so  Instructed  at  defendant's  re- 
quest; yet  this  testimony  was  admissible 
as  throwing  light,  in  connection  with  other 
evidence  in  the  case,  upon  the  particalar  acts 
of  negligence  on  which.  It  seems,  plaintiff 
relied.  This  was  the  failure  by  defendant's 
servants  to  make  any  effort  to  stop  the 
train  before  colliding  with  the  horse,  which 
might  have  been  avoided  had  reasonable  care 
been  used.  This  we  gather  from  an  examina- 
tion of  the  pro<-eodiug8  of  the  trial,  for 
there  were  no  written  pleadings,  the  a«-tion 
having  originated  in  the  court  of  a  justict- 
of  the  peace.  Neither  did  the  court  err  In 
permitting  a  witness,  who  was  not  an  ex- 
liert,  to  testify  as  to  the  speed  of  the  train. 
That  he  was  not  an  e."tpert  goes  to  the  wclglit 
of  his  testimony.  But  one  of  ordinary  es- 
l)erlenee,  familiar  with  trains,  and  possessefl 
of  a  knowledge  of  time  and  distance,  without 
being  skilled  In  handling  trains,  is  a  com- 
petent witness  as  to  the  velocity  of  their 
movement.  D.  &  SI.  R.  R.  Co.  v.  Tan  Steln- 
burg,  17  Mich.  00 ;  Chipman  r.  IT.  P.  R.  R.  Co., 
12  Utah,  C8,  41  Pac.  ."itG ;  C,  B.  &  Q.  R.  R. 
Co.  v.  Guiidcrson,  li4  111.  49.">,  51  N.  E.  70S. 
2.  The  most  serious  question  in  the  aise 
concerns  the  legal  sufficiency  of  the  evidence 
to  establish  negligence.  Briefly,  •  the  facts 
are  that  plaintiff's  horse  was  standing  In  a 
lot,  in  the  town  of  Breckenridgo,  belonging 
to  Mrs.  Louage,  which  was  adjoining,  or  close 
to.  defendant's  railroad  track,  when  one  of 
its  passenger  trains  was  approaching.  Short- 
ly before  reaching  this  lot,  and  befoi-e  tlio 
train  began  to  round  a  curve,  the  whistle 
of  the  engine,  according  to  the  usual  custom, 
was  blown,  which  frightened  the  horse.  The 
animal  at  once  started  toward  the  track,  and, 
while  attempting  to  cross  it,  or  to  run  down 
the  track,  was  struck  by  the  engine,  thrown 
upon  the  cow  catclier,  and  carried  for  several 
hundred  feet  before  the  train  was  stopped. 
There  was  testimony  by  plalntlfTs  witnesses 
that  after  the  whistle  was  sounded  as  the 
train  began  to  round  the  carve,  and  after 
the  engineer  saw.  or  by  tlie  exercise  of 
onlinar}-  diligence  might  have  seen,  the  horse 
running  towards  or  down  the  track,  no  ef- 
fort whatever  was  made  by  the  trainmen  to 
stop  the  train  before  the  horse  was  struck, 
which  might  have  been  accomplished  had 
the  usual  and  ordinary  means  been  resorted 
to.  It  is  true  tliat  the  fireman  and  engineer 
say  that  as  soon  as  tlie  horse  was  visilile 
from  the  engine,  the  engineer,  though  he 
did  not  liave  time  to  blow  tlie  whistle,  re- 
versed the  engine  and  applied  the  air  brakes, 
and  thus  sougiit  l»y  every  means  within  his 
jiower  to  avoid  striking  the  horse,  which  he 
could  not  prevent.  Tlie  question  with  us, 
however,  is  not  as  to  the  weight  of  the  evi- 
dence, or  whether  the  facts  are  detailed  cor- 
rectly by  the  trainmen  or  by  plaintiff's  wit- 
nesses.   The  credibility  of  the  witnesses  and 
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weight  of  evidence  were  for  the  Jury.  It  Is 
sufficient  to  say  that  there  was  evidence  tend- 
ing to  show  that  the  trainmen  made  no  ef- 
fort to  stop  the  train,  and  because  of  such 
neglect  the  Injury  occurred.  In  other  words, 
the  evidence  before  the  jury  was  legally  suf- 
flolent  to  sustain  the  verdict,  though  were  we 
the  triers  of  fact,  we  might  not  agree  with 
their  decision.  If,  therefore,  there  was  no 
error  of  the  court  in  its  Instructions,  or  in 
the  admission  of  testimony,  this  verdict  must 
stand.  As  already  stated,  we  find  no  preju- 
dicial error  In  the  ruling  of  the  court  upon 
the  evidence. 

3.  Defendant,  liowevex,  insists  that  there 
was  prejudicial  error  of  the  trial  court  in  the 
:glving  of  certain  instructions  for  pIstntiCF,  and 
In  refusing  to  give  others  requested  by  It  In 
the  first  Instruction,  given  at  plaintiff's  in- 
stance, the  Jury  were  told  that  If  the  de- 
fendant, through  its  negligence  or  that  of  Its 
servants,  Icilled  plaintiff's  horse,  they  should 
find  for  plaintiff.  The  defendant's  sole  ob- 
jection to  this  instruction  at  the  time  was 
that  the  meaning  of  "negligence"  was  not 
stated.  That  objection  Is  now  renewed. 
There  was  no  definition  of  negligence  In  this, 
or  any  other,  Instruction.  Although  defend- 
ant made  request  for  other  instructions.  It 
tendered  none  on  this  point  In  view  of  Its 
own  failure  In  this  respect  and  the  additional 
fact  that  In  an  Instruction,  given  by  the 
court  at  its  request,  the  Jury  were  told  that 
the  burden  was  on  the  plaintiff  to  establish 
■by  a  preponderance  of  evidence  that  the 
death  of  plaintiff's  horse  resulted  from  the 
failure  of  defendant's  employfis  after  they 
-saw,  or  by  the  exercise  of  reasonable  care 
might  have  seen,  that  the  horse  was  in  dan- 
ger, to  exercise  ordinary  care  to  stop  the 
train  and  to  take  all  other  proper  means  to 
prevent  injiirtng  or  Icilling  the  horse,  certain- 
ly defendant  was  not  prejudiced  by  the  omis- 
sion noted.  While  negligence  was  not  de- 
fined, the  jury  were  Inatrurted  what  duty  the 
law  imiK>sed  upon  a  defendant  in  the  circum- 
stances of  the  case.  The  antithesis  of  negli- 
gence, which  is  care,  the  jury  were  thus  told 
the  defendant  was  bound  to  exercise,  and 
that  such  care  was  ordinary  care. 

4.  An  additional  ground  now  urged  against 
this  instruction  is  that  It  did  not  tell  the  jury 
that.  If  the  negligence  was  established,  It 
must  have  been  the  proximate  cause  of  the 
Injury.  The  omission  of  this  necessary  ele- 
ment, which  the  court  might  well  hare  sup- 
plied In  the  instruction  which  It  tendered  at 
plaintiff's  request,  was  nevertheless  insserted 
In  the  Instruction  which  was  given  on  de- 
fendant's motion  which  we  have  aliove  sum- 
marized; hence  the  alleged  error,  for  the  first 
time  here  assigned,  was  cured.  At  most, 
-the  alleged  error  consisted  of  nondlrection, 
not  mlstlirection.  11  Am.  &  Eng.  Enc.  Law 
■<lst  Bd.)  2.T8  et  seq.,  and  cases  cited;  Mut 
Ijifc  Ins.  Co.  V.  Snyder,  93  tJ.  S.  393,  23  L. 
Ed.  887;  Denver  Tramway  Co.  v.  Lassasso, 
^  Colo.  444,  4.5  Pac.  409;  Kuby  Chief  M.  & 


M.  Co.  V.  Prentice,  25  Colo.  4,  52  Pac  210; 
City  of  Denver  ▼.  Moewes,  15  Colo.  App. 
28,  60  Pac.  986. 

5.  There  was  no  error  in  failing  to  charge 
the  Jury  that.  If  plaintiff's  negligence  con- 
tributed to  the  injury,  it  defeated  his  re- 
covery. There  was  no  evidence  of  his  con- 
tributory negligence,  and  an  instruction  there- 
upon would  have  been  inapplicable. 

6.  A  number  of  instructions,  varying  in 
form,  were  tendered  by  defendant  in  which 
the  jury  were  told  to  find  lu  Its  favor  be- 
cause no  case  had  beenmadeout  These  were 
properly  refused.  In  other  Instructions  ten- 
dered by  defendant,  and  refused  by  the 
court,  an  effort  was  made  to  have  the  Jury 
Instructed  that  unless  the  evidence  showed 
that  defendant  had  been  guilty  of  gross  neg- 
ligence, in  no  event  could  plaidtiff  recover. 
Such  Instructions  were  based  upon  an  ordi- 
nance of  the  town  of  Breclvenridge,  Intro- 
duced in  evidence,  one  section  of  which  pro- 
vided that  whoever  shall  permit  any  horse 
owned  by  him  to  run  at  large  and  become  a 
niUsance  within  the  limits  of  the  town  shall, 
upon  conviction,  be  fined  in  a  sum  not  exceed- 
ing $100.  In  the  first  place,  this  court,  by 
repeated  decisions,  has  held  that  the 
doctrine  of  degrees  of  negligence,  such  as 
slight  and  gross,  does  not  prevail  in  this 
Jurisdiction;  hence  the  instruction  with  re- 
spect to  gross  negligence  was  for  this  reason 
alone  properly  denied.  If,  however,  the  de- 
fendant had  sought  to  have  applied  the  rule 
that  wher^  animals  are,  by  statute  or  ordi- 
nance, prohibited  from  running  at  large  with> 
in  a  municipality,  a  railway  company  cannot 
be  held  liable  for  injury  thereto  in  the  oper- 
ation of  Its  trains  within  such  limits,  except 
under  a  state  of  facts  which  show  that  Its 
servants  are  guilty  of  willful  negligence,  or 
are  unmindful  of,  or  utterly  indifferent  to, 
the  consequences  of  their  acts,  the  Instruc- 
tion should  have  been  refused,  because  there 
Is  no  evidence  that  the  horse  was  allowed  or 
permitted  by  Its  owner  to  run  at  large,  or 
that  It  was,  in  fact  at  the  time  running  at 
large,  or  had  become  a  public  nuisance  with- 
in the  meaning  of  the  orainance.  The  horse, 
it  is  true,  was  upon  a  lot  whether  inclosed 
or  not  the  record  fails  to  show,  belonging  to 
one  other  than  the  owner  of  the  animal,  but 
there  is  not  a  particle  of  evidence  that  the 
horse  was  running  at  large  either  with,  or 
without,  the  owner's  permission,  or  that  It 
had  become  a  public  nuisance.  For  aught 
the  evidence  discloses  to  the  contrary,  it  was 
lawfully  on  the  premises  of  Mrs.  Louage,  and 
was  not  running  at  large. 

Considering  the  entire  record,  we  cannot 
under  the  doctrine  prevailing  in  this  Juris- 
diction, reverse  this  Judgment  on  any  of  the 
grounds  urged  upon  us.  The  Judgment  Is 
affirmed. 

Aftlrmed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  concur. 
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SNTDER   T.   COLORADO    SPRINGS   &   a 
C.   D.  RX.  CO. 

(Supreme  Court  of  Colorado.    March  5,  1906. 
Rehearing  Denied  April  2.  1906.) 

1.  Cabriebs— Passenoebs  — Pebsosal    Inju- 
BiEs— Negligence— Pboximate  Cause. 

A  passeriBer  on  a  crowded  car  stood  near 
the  door  with  his  band  resting  on  the  door 
jamb.  There  were  people  between  him  and  the 
door  and  some  on  the  steps.  The  conductor 
in  imshing  bis  way  through  the  crowd  pressed 
the  passenger  againiit  a  third  ])erson  sitting 
in  a  seat  who  gave  the  passenger  a  push,  throw- 
ing him  from  the  car.  Held,  that  the  proximate 
cause  of  the  injury  was,  as  a  matter  of  law, 
the  action  of  the  third  person,  for  which  the 
carrier  was  not  liable. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  9, 
Cent.  Dig.  Carriers.  §  ]12.">.] 

2.  Trial— DiBECTiNG  Verdict. 

Where,  on  all  the  evidence  in  an  action 
for  personal  injuries,  the  court  is  able  to  see 
that  the  negligence  complained  of  was  not  the 
proximate,  but  the  remote,  cause  of  the  In- 
jury, the  court  must  dire<'t  a  verdict  for  de- 
fendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  S  292 ;  vol.  -Hi,  Cent.  Dig. 
Trial,  U  381-38:^.] 

3.  Same. 

The  court  must  direct  a  verdict  for  one 
party  where  it  would  be  its  duty  to  set  aside 
a  verdict  for  the  adverse  party. 

[Ed.  Note. — For  oases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  §  383.] 

Error  to  District  Court,  Teller  County; 
Wm.  P.  Seeds,  Jud^e. 

Action  by  William  W.  Snyder  against  the 
Colorado  Springs  &  Cripple  Creek  District 
Railway  ComiMuy.  Judgmeut  for  defend- 
ant,   and    plaintiff    brluga    error.    ASiriued. 

J.  J.  McFeeley,  for  plaintiff  In  error.  E. 
E.  Whltted.  P.  H.  Holme,  and  Lunt,  Brooks 
&  Wilcox,  for  defendant  in  error. 

BAILEY,  J.  This  Is  an  action  by  plaintiff 
against  defendant  to  recover  for  Injuries 
received  by  plaintiff  while  trarellnjc  on  de- 
fendant's cars  as  a  regular  passenger,  going 
from  the  city  of  Cripple  Creek  to  a  station 
known  as  Midway.  At  tlie  close  of  plaln- 
tlfTs  testimony  the  court  upon  motion  of  de- 
fendant Instnicted  the  Jury  to  return  a  ver- 
dict !n  favor  of  the  defendant,  which  was 
done.  The  case  comes  here  upon  error,  and 
the  error  assigned  is  this  Instruction  and  ver- 
dict. 

There  Is  no  dispute  as  to  the  facts,  which 
ftpi>enr  to  be  that  on  the  night  of  l)eceml>er 
20,  1000,  plaintiff  was  a  passenger  on  de- 
fendant's car,  going  from  Olpple  Creek  to 
>fldway.  He  had  paid  his  fare,  the  car  was 
crowded  and.  after  leaving  F"airvlew,  plain- 
tiff was  standing  near  the  door  with  his  hand 
resting  on  the  door  Jamb.  Tlioi-e  wore  people 
between  plaintiff  and  the  door,  some  ujwn 
the  stejis.  The  head  of  the  man  upon  the 
lower  step  reached  to  nl)out  the  thigh  of  the 
l)Iaintiff.  The  conductor.  In  pushing  his  way 
through  the  crowd,  pressed  plaintiff  against 
a  party  who  was  sitting  in  a  sent  on  the  side 
of  the  car.    This  man  became  angry,  said 


tiiat  he  was  "getting  tired  of  playing  cnsblou 
for  the  electric  line,"  and  raised  up  against 
the  plaintiff  and  gave  a  "surge"  by  the  force- 
of  which  plaintiff  was  thrown  from  the  oar, 
passing  oyer  the  bead  of  the  man  who  stood 
upon  the  lower  step.  In  plalntlfTs  brief  It 
is  said,  in  effect,  that  the  court  lielow  in 
passing  on  the  motion  for  nonsuit  dwelt  at 
considerable  length  apon  the  question  as  to 
what  was  the  proximate  cause  of  this  ac- 
cident. The  court  came  to  the  conclusion 
that  the  proximate  cause  was  the  action  of 
the  passencer,  and  therefore  the  company 
was  not  liable.  So  the  question  for  us  to 
determine  Is  as  to  what  was  the  proximate 
canse  of  the  accident. 

Proximate  cause  Is:  "That  canse  which, 
in  natural  and  continued  sequence,  unbro- 
ken by  any  efficient  Intervening  cause,  pro- 
duced the  result  complained  of,  and  with- 
out which  that  result  would  not  hare  oc- 
curred." D.  &  R.  G.  R.  R.  Co.  T.  SIpes.  20 
Colo.  17,  Tjo  Pac.  1093.  It  was  defined  by 
the  Court  of  Api>eal8  as  being  "that  cause 
which  immediately  precedes  and  dlrectl.v 
produces  an  effect  as  distinguished  from  a 
remote,  mediate  or  predisposing  cause."  Bur- 
llugton.  etc..  B.  R.  Co.  v.  Budln.  6  Colo.  App. 
27.~>.  -10  Pac.  .503.  "An  act  is  the  proximate 
cause  of  an  event,  when,  in  the  natural  or- 
der of  things,  and  under  the  particular  cir- 
cumstances surrounding  It,  such  an  act  would 
necessarily  produce  that  event"  Id.  "The 
law  will  not  look  back  from  the  injurious 
conse(|uence,  beyond  the  last  sufficient  cause, 
and  esi)eciallv  that,  where  an  intelligent  and 
resi>ou8ible  human  being  has  Intervened  be- 
t«-een  the  original  cause  and  the  reeultins 
damage."  Stone  v.  Boston  &  A.  R.  Co. 
(Mass.)  .51  N.  E.  1,  41  L.  R.  A.  794.  "The 
nature  of  the  Intervening  cause  which  will 
render  an  original  cause  for  which  the  au- 
thor Is  sought  to  be  held  liable  In  damages 
too  remote  for  recovery,  must  be  simply  such 
as  interrupts  the  usual  and  ordinary  and 
exiterlenced  sequence  of  events,  and  produces 
consequences  at  variance  therewith."  Wat- 
sou  on  Damages  for  Personal  Injuries,  {  7. 
"If  the  original  wrong  only  becomes  injuri- 
ous in  consequence  of  the  intervention  of 
some  distinct  wrongful  act  or  omission  by 
auother,  the  injury  shall  be  imputed  to  the 
last  wrong  as  the  proximate  cause,  and  not 
to  that  which  was  more  remote."  Cooley  on 
Torts,  {  70.  'The  Injury  must  be  the  direct 
result  of  the  misconduct  charged;  but  it  will 
not  be  considered  too  remote  if,  according  to 
the  usual  e.Yi>erience  of  mankind,  the  re- 
sult ought  to  have  been  apprehended.  Tb« 
act  of  a  third  person,  Intervening  or  con- 
tributing a  condition  necessary  to  the  in- 
jurious effect  of  the  original  uegligeuce.  will 
not  excuse  the  first  wrongdoer.  If  such  act 
ought  to  have  been  foreseen."  Lane  v.  At- 
lantic Works.  Ill  Mas.*}.  130.  "One  is  bound 
to  anticipate  and  provide  against  what  usual- 
ly happens,  and  what  is  likely  to  hapi)en ;  but 
it  would  impose  too  heavy  a  resiiousibility 
to  hold  him  buuud  iu  like  manner  to  guard 


Digitized  by 


Google 


Colo.)  LONGMONT  FARMERS'  MILLING  A  ELEVATOR  CO.  v.  ALDRIDGE.   687 


against  what  Is  unusnal  and  unlikely  to  faai>- 
pen,  or  what,  as  it  is  sometimes  said,  is  only 
remotely  and  slightly  probable."  Stone  T. 
Boston  &  A.  B.  Co.,  supra;  Burlington,  etc., 
R.  R.  Ck>.  T.  Budln,  supra. 

Tried  by  these  tests,  the  defendant  Is  not 
responsible  for  the  consequences  of  the  pas- 
senger's act  There  is  nothing  to  show  that 
such  a  consequence  as  happened  was  liable 
to  occur.  It  was  of  course  possible  that  some 
extremely  nervous  or  irritable  person  would 
become  angry  because  of  his  being  Inconven- 
ienced on  account  of  the  crowded  condition 
«f  the  car;  but  it  Is  not  In  accordance  with 
the  usual  and  ordinary  course  of  events  to 
anticipate  that  a  seated  passenger  would  so 
far  lose  control  of  himself  on  account  of  hav- 
ing a  standing  passenger  crowded  against 
liim  that  be  would  eject  tlie  standing  passen- 
ger  from  the  car  with  such  force  as  to  throw 
Jjim  over  the  head  of  one  who  was  standing 
upon  the  step  below  the  party  so  ejected. 
it  is  apparent  from  the  record  in  this  case 
that  the  proximate  cause  of  the  injury  to 
plaintiff  was  the  action  of  the  Irritated  pas- 
senger, and  that  this  cause  could  not  be  an- 
ticipated by  defendant  or  Its  agents.  The 
plaintiff,  however,  contends  that  this  ques- 
tion should  have  been  submitted  to  the  Jury. 
This  course  would  have  been  necessary  If 
material  facta  had  been  In  dispute  but  where, 
upon  all  the  evidence,  the  court  is  able  to  see 
that  the  resulting  Injury  was  not  proximate, 
but  remote,  the  plaintiff  falls  to  make  out  his 
case,  and  the  court  should  so  rule.  Stone 
■V.  Boston  &  A.  R.  Co.,  supra.  If  the  matter 
had  been  submitted  to  the  jury  and  the  ver- 
■dlct  had  been  rendered  in  favor  of  plaintiff. 
It  would  have  been  the  duty  of  the  court  to 
set  It  aside.  Consequently,  it  was  his  duty 
to  direct  the  verdict  Chlvlngton  v.  Colo. 
Sprgs.  Co.,  9  Colo.  597,  14  Pac.  212. 

The  court  having  committed  no  error  In 
.snstaining  the  motion  and  directing  the  ver- 
dict, the  judgment  of  the  district  court  will 
-be  affirmed. 

Affirmed. 

GABBEBT,  C.  X,  and  GODDARD,  J.,  cou- 
•cnr. 


liONGMOXT  FARMERS'  MILLING  &  ELE- 
VATOR   CO.    V.    ALUIUDGE. 

(Supreme  Court  of  Colorado.    March  6,  1906. 
Rehearing  Denied  April  2,  1900.) 

Appea.1.  —  Harmless    Ebbor  —  Findings    of 

COVBT — CONFOBMITY  TO   PlEADINOS. 

In  an  action  against  a  corporation  to  re- 
cover commissions  on  flour  Bold  by  plaintiff 
under  a  written  contract  with  the  corporation's 
manager,  the  evidence  allowed  that  shortly  be- 
fore the  execution  of  the  contract  the  board 
■of  directorg  accepted  a  proposition  from  plain- 
tiff sobetantiaily  in  the  terms  of  the  contract, 
and  the  court  found  that,  the  directors  having 
•anthorized  the  making  of  the  contract,  it  was 
immaterial  whether  the  manager  had  author- 
ity or  whether  it  was  formally  adopted  by  the 
hoard,  and  also  found  that  plaintiff  had  rendered 


services  for  which  he  was  entitled  to  commis- 
sions.   Held,  that  plaintiff  having  performed  the 

services  and  defendant  received  the  benefit  it 
could  not  complain  of  a  judgment  against  it 
merely  because  the  trial  court  based  its  judg- 
ment upon  reasoning  not  in  harmony  with  the 
complaint. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §  4234.] 

Appeal  from  District  Court,  City  and  Coun- 
ty  of  Denver;  John  I.  Mnllins,  Judge. 

Action  by  Washington  Aldridge  against 
the  Longmont  Farmers'  Milling  &  Elevator 
Company.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Hodges  &  Wilson,  for  appellant  John  A. 
Perry  and  H.  E.  Kelly,  for  appellee. 

BAILEY,  J.  This  action  Is  brought  to  re- 
cover commissions  for  the  sale  of  flour  ac- 
cording to  the  terms  of  a  written  contract 
set  out  in  tbe  complaint  dated  October  31, 
1894,  signed  "Longmont  Farmers'  M.  &  E. 
Co.,  S.  Butler,  Mgr.,"  and  by  the  plaintiff. 
Among  other  things,  the  contract  provides 
that  defendant  should  pay  tbe  plaintiff  the 
sum  of  SYi  cents  per  98-pound  sack,  on  all 
orders  received  direct  by  the  party  of  the 
second  part,  or  otherwise  received  fnnu  tbe 
territory  mentioned  therein.  Defendant  filed 
a  general  denial  and  counterclaim.  The 
proof  shows  that  upon  September  1, 1894,  the 
board  of  directors  of  defendant  company 
held  a  meeting,  and  In  the  minutes  of  pro- 
ceedings the  following  appears.  "W.  Aldridge 
appeared  and  expressed  a  desire  that  the 
present  arrangement  of  paying  him  a  com- 
mission be  changed  so  that  he  would  have  a 
commission  of  3%  cents  on  all  sales  made  in 
what  Is  known  as  bis  territory,  for  the  space 
of  one  year.  Tbe  secretary  was  instructed, 
to  Inform  blm  that  bis  proposition  would  be 
accepted,  except  that  the  time  be  left  open." 
On  May  12,  1804,  in  tbe  records  of  the  de- 
fendant, the  following  appears:  "Mr.  Ald- 
ridge appeared  to  apply  for  agency,  but  not 
exclusive,  (or  selling  P.  of  It.  [a  brand  of 
flour]  in  state  Instead  of  Denver.  This  was 
granted  on  the  following  conditions."  Tbe 
conditions  are  not  material  to  this  contro- 
versy, and  this  excerpt  from  the  proceedings 
of  May  12tb  Is  mentioned  for  the  pnri>ose  of 
determining  tbe  meaning  of  the  phrase  "his 
territory,"  contained  In  the  proceedings  of 
September  1st  It  appears  from  the  testi- 
mony that  plaintiff,  among  other  sales,  sold 
large  quantities  of  flour  to  the  Colorado 
Trading  &  Transfer  Company,  at  Cripple 
Creek,  and  that  said  sales  commenced  short- 
ly after  the  employment  of  plaintiff  by  de- 
fendant, and  continued  until  his  discbarge. 
Tbe  defendant  paid  tbe  commissions  on  these 
sales  for  a  considerable  period,  and  then  ceas- 
ed doing  BO.  The  action  was  tried  in  the  dis- 
trict court  of  Arapahoe  county,  and  judg- 
ment rendered  for  plaintiff  for  the  amoimt  of 
commissions  said  to  be  due  upon  the  sales 
made  to  the  Colorado  Trading  &  Transfer 
Company,   less  tlie  amount  of   defendant's 
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counterclaim.  The  court  made  special  find- 
ings, wherein  It  finds  that  on  the  12th  of 
May  a  contract  was  made  and  entered  into 
by  and  between  the  plaintiff  and  defendant, 
wherein  the  plaintiff  should  have  the  agency 
for  tlie  sale  of  defendant's  flour;  that  on  the 
1st  of  September  a  second  contract  was  made 
between  plaintiff  and  defendant,  modifying 
the  one  made  on  the  12th  of  May;  that  the 
board  of  directors  of  defendant  had  no  knowl- 
edge that  the  contract  pleaded  had  been  made 
by  Its  general  manager;  and  that  the  con- 
tract of  September  1st  and  the  one  of  Oc- 
tober 3l8t  were  practically  Identical.  In 
the  conclusions  of  law  found  by  the  court  It 
Is  said:  "In  view  of  the  contract  of  Sep- 
tember 1st,  It  is  unnecessary  for  the  court 
to  pass  on  the  question  raised  as  to  the  au- 
thority of  the  manager  to  make  the  contract 
of  October  31st,  or  of  Its  modification  sub- 
sequently by  the  board  of  directors  of  de- 
fendant company." 

The  contention  of  the  defendant  is  that  the 
findings  of  the  court  are  not  based  uix)u  the 
pleadings,  and  that,  in  so  far  as  they  are 
based  upon  the  evidence,  there  Is  a  variance 
between  the  evidence  and  the  pleadings.  We 
do  not  believe  that  the  findings  of  the  court 
and  the  facts  In  the  record  warrant  this  con- 
struction. The  fair  intendment  to  be  drawn 
from  the  findings  Is  that  the  board  of  direct- 
ors on  the  Ist  of  September  made  or  author- 
ized the  making  of  the  contract,  which  was 
subseqiiently  reduced  to  writing,  and  that  It 
Is  Immaterial  as  to  whether  or  not  this  con- 
tract, after  having  been  reduced  to  writing 
and  signed,  was  formally  adopted  by  the 
board.  The  proof  shows  that  from  the  time 
of  the  making  of  the  contract  the  plaintiff 
devoted  himself  to  the  service  of  the  defend- 
ant. The  services  were  accepted  and  paid 
for.  In  accordance  with  the  terms  and  pro- 
visions of  the  agreement,  for  about  eight 
years,  with  the  exception  of  the  sales  made 
to  the  Colorado  Trading  &  Transfer  Com- 
pany. As  to  that  transaction.  It  la  conclu- 
sively shown  that  the  sales  were  made  by 
plaintiff;  that  defendant's  board  of  direct- 
ors knew  of  It;  that  the  orders  were  filled 
and  the  commissions  were  paid  for  some- 
thing more  than  two  years  when  the  defend- 
ant ceased  giving  plaintiff  credit  on  account 
of  such  sales.  This  fact  did  not  come  to  the 
knowledge  of  the  plaintiff  for  some  time,  and 
when  It  did  come  to  his  knowledge  he,  acting 
under  the  advice  and  counsel  of  the  then 
manager  of  the  defendant,  failed  to  protest. 
Upon  plalntifTs  resignation  or  discbarge,  a 
demand  was  made  for  these  commissions,  was 
refused,  and  plaintiff  brought  this  action.  If 
there  Is  any  variance  between  the  findings  of 
the  trial  court  and  the  pleadings,  they  In  no 
wise  prejudice  the  rights  of  the  defendant. 
Under  the  testimony,  the  court  might  well 
have  found  that  the  pleaded  contract  was  the 
formal  reduction  to  writing  of  the  memoran- 
dum of  agreement  entered  In  the  company's 
books  upon  September  Ist,  and  that  the  same 


was  ratified  and  adopted  by  the  board  of 
directors.  Plaintiff  having  In  good  faith  act- 
ed under  the  contract  and  performed  the  serv- 
ices, defendant,  having  received  the  benefit 
of  the  services  and  having  partially  paid  for 
the  same,  cannot  be  heard  to  comiilain  of  a 
judgment  against  It  for  the  value  of  so  much 
of  the  services  as  has  not  been  paid  for,  be- 
cause the  trial  court  based  its  judgment  upon 
reasoning  not  In  harmony  with  the  complaint, 
but  upon  evidence  which  supports  the  essen- 
tial allegations  of  the  complaint. 

The  other  alleged  errors  are  necessarily 
disposed  of  by  this  ruling.  The  testimony  of 
the  conversations  with  the  manager  of  the 
Colorado  Trading  &  Transfer  Company  was 
admissible  for  the  purpose  of  showing  that 
the  sales  of  defendant's  flour  were  made  to 
the  company  by  plaintiff.  The  substantial 
rights  of  the  parties  not  being  affected  by 
any  error  which  the  trial  court  may  have 
committed  in  the  phraseology  of  Its  findings, 
the  Judgment  will  be  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  GODDARD,  J, 
concur. 


In  re   SHAPTER'S  ESTATR 

(Supreme    Court    of    Colorado.    Dec.   4,    1905. 
Rehearing  Denied  April  2,  1906.) 

1.  Wills  — Testamentabt   Cap acitt  —  Evi- 
dence. 

In  determining  whether  a  testator  poBsessed 
testamentary  capacity,  it  is  proper  to  consider, 
not  only  the  direct  proof,  but  all  collateral  and 
relative  facts  and  surrounding  circumstances 
from  which  inferences  may  be  drawn,  and  also 
whether  the  disposition  made  of  the  property 
is  consifitent  with  testator's  situation,  in  ac- 
cordance with  previously  expressed  wislies  and 
such  as  he  would  naturally  make  under  the  cir- 
cumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  H  112,  129,  133.] 

2.  Same— Readiho  of  Will  bt  Testatoh— 
Evidence— Presumption. 

Where  a  will  was  prepared  at  the  testa- 
tor's express  request  and  left  with  him  several 
hours  before  It  was  alleged  to  have  been  execut- 
ed, and  he  signed  it  in  the  presence  of  attesting 
witnesses,  present  at  his  request  for  that  pur- 
pose, it  was  presumable  that  he  had  read  it, 
or  that  its  conteuts  had  in  some  way  been 
made  known  to  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  |  655.1 

3.  Signature— Attestation. 

The  fact  that  a  subscribing  witness  to  k 
will  signed  it  before  the  testator  signed  it  does 
not  Invalidate  the  will. 

[Eld.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  {  325.] 

4.  Same— Probate- Advebse    Tebtimont    bt 
Attestino  Witness. 

On  application  for  the  probate  of  a  will, 
testimony  by  one  of  the  attesting  witnesses 
that  be  believed  testator  was  not  conacious  of 
what  he  was  doing  when  be  made  the  will  did 
not  impair  the  efficacy  of  the  witness'  attesta- 
tion. 

I  Ed.  Note. — For  cases  in  point,  aee  voL  49. 
Cent.  Dig.  Wills,  «|  711,  713.] 
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5.  Same— Due  Exectttion— rsoop. 

The  proponent  of  a  will  is  not  required  to 
prove  all  the  facts  constituting  due  execution 
by  the  concurring  testimony  of  the  two  sub- 
scribing witnesses,  but,  while  both  of  these 
witnesses  must  be  examined,  the  will  may  be 
established  even  in  opposition  to  the  testimony 
of  both. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  Si  715-720.] 

6.  arATUTEs— Adoption  fbom  Akotueb  State 
— Previous  Corbtbuction. 

Where  a  statute  is  adopted  from  another 
state,  the  construction  previously  given  by  the 
courts  of  that  state  will  be  regarded  as  adopted 
also. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  g  307.] 

7.  Witnesses  —  Competency  —  Pasties  to 
Wn-i.  Contest. 

Under  2  Mills'  Ann.  St  S  4816,  declaring 
that  no  party  to  any  civil  action  or  person 
directly  interested  in  the  event  thereof  shall  tes- 
tify when  any  adverse  party  sues  or  defends  as 
executor  or  administrator,  parties  to  a  will 
contest  are  not  competent  witnesses. 

8.  Same— Privileged  Communications  —  At- 
tornets  and  Physicians— Who  Mat  Ob- 
ject. 

Tinder  2  Mills'  Ann.  St  (  4824.  snbds.  2, 
4,  declaring  that  an  attorney  shall  not,  without 
the  consent  of  his  client,  be  examined  as  to 
any  communication  made  by  the  client  and 
that  a  physician  shall  not,  without  the  consent 
of  his  patient,  be  examined  as  to  information 
acquired  in  attending  the  patient  objections 
to  the  competency  of  an  attorney  or  physician 
can  be  raised  only  by  the  client  or  patient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  g  780.] 

9.  Same— Actions  bt  ob  Against  Repbebent- 
atives  of  Decedents— Benbficiabibs  Un- 
DEB  Wnx. 

Where  a  legacy  was  to  compensate  the 
legatee  for  services  and  reimburse  him  for 
expense  in  administering  a  trust  as  executor, 
he  was  not  n  beneflciary  under  the  will  so 
as  to  render  h.m,  in  a  contest  thereof,  incompe- 
tent as  a  witness,  under  2  Mills'  Ann.  St.  S 
4816,  declaring  that  no  person  interested  in 
an  action  shall  testify  when  any  adverse  party 
sues  or  defends  as  executor,  administrator,  or 
heir. 

lEd.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  f  603.] 

10.  Same— Executors. 

Under  2  Mills'  Ann.  St  i  4816,  declaring 
that  no  party  to  any  civil  action  or  person 
directly  interested  in  the  event  thereof  shall  tes- 
tify when  any  adverse  party  sues  or  defends  as 
executor  or  administrator,  the  executor  of  a 
will  is  a  party  to  a  will  contest  and  not  a  com- 
petent witness. 

Appeal  from  District  Court,  Arapahoe 
County;  John  I.  Mullins,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
Edward  Sbapter,  deceased.  From  a  judg- 
ment denying  probate,  proponents  appeal. 
Rerersed  and  remanded. 

On  March  1,  A.  D.  1901,  an  instrument  pur- 
porting to  be  the  last  will  and  testament  of 
Edward  Shapter,  deceased,  was  presented  to 
the  connty  court  of  Arapahoe  county  for  pro- 
bate. A  caveat  was  filed  by  several  of  his 
heirs  objectibg  to  its  probate.  On  the  30th 
of  July,  A.  D.  1001,  after  hearing  the  testi- 
mony of  the  attesting  witnesses  and  the 
family  physician,  the  court  admitted  the  will 
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to  probate  and  record.  An  appeal  from  this 
judgment  was  taken  by  the  contestants  to 
the  district  court  of  Arapahoe  countj'.  On 
the  26th  day  of  May,  1902,  the  cause  came 
on  for  trial  before  a  Jury.  After  the  evidence 
was  introduced,  the  jury,  by  direction  of  the 
court,  rendered  a  vei-dlct  for  contestants.  Ou 
June  6th  motion  for  new  trial  was  overruled 
and  judgment  entered  upon  the  verdict 
denying  the  probate  of  the  will.  Proponents 
bring  the  case  here  on  appeal. 

Thomas,  Bryant  &  Lee  and  Edwin  W. 
Parks,  for  appellants.  S.  E.  Robinson  and 
Andrew  W.  Gillette,  for  appellees. 

GODDARD,  J.  (after  stating  the  facts). 
The  most  important  objection  to  the  valid- 
ity of  the  judgment  presented  by  the  assign- 
ment of  errors  is  predicated  upon  the  action 
of  the  trial  court  in  directing  a  verdict. 
From  an  examination  of  the  testimony  in- 
troduced, we  are  of  the  opinion  that  there 
was  evidence  upon  which  the  jury  should 
have  been  permitted  to  pass,  and  which,  if 
accepted  by  them  as  true,  was  sufficient  to 
sustain  the  conclusion  that  the  instrument 
presented  was  executed  in  conformity  with 
the  requirements  of  the  statute,  and  with 
sufficient  knowledge  and  understanding  on 
the  part  of  the  testator  to  constitute  a  valid 
testamentary  disposition  of  his  property.  In 
the  circumstances  of  this  case,  it  was  pecul- 
iarly within  the  province  of  the  jury  to 
determine  whether  the  testator,  notwith- 
standing his  enfeebled  condition  at  the  time 
the  pajter  was  signed,  realized  what  he  was 
doing.  This  essential  fact  could  only  be  ascer- 
tained by  taking  into  consideration  not  only 
the  direct  proof,  but  as  well  all  collateral 
and  relative  facts  and  surrounding  circum- 
stances that  tended  to  throw  light  upon  the 
mental  capacity  of  the  testator  at  that  time, 
and  from  which  inferences  might  be  drawn 
and  presumptions  raised  as  to  whether  or 
not  he  was  mentally  capable  of  making  a 
will,  and  whether  the  disposition  made  of  his 
property  was  consistent  with  his  situation 
and  in  accordance  with  his  previously  ex- 
pressed wishes  and  intentions,  and  such  as 
he  would  naturally  make  under  the  circum- 
stances, or  adopt,  or  acquiesce  in,  if  not 
wholly  deprived  of  consciousness.  In  Bi-og- 
den  V.  Brown,  2  Addams,  Eccl.  Rep.  449,  the 
will  under  consideration  was  prepared  by 
Mr.  Brogden  in  pursuance  of  Instructions 
which,  it  was  pleaded,  the  testatrix  gave 
him  in  on  interview  at  which  they  alone 
were  present,  and  which.  It  was  claimed, 
was  signed  by  her  while  delirious  and  in- 
capable. Brogden,  being  a  party  in  the 
cause,  was  Incompetent  to  testify  as  to  the 
instructions;  hence  they  were  incapable  of 
direct  proof.  Sir  John  Nlcholl,  in  speaking 
of  the  presumptions  that  prevail  in  such 
circumstances,  used  this  language:  "The 
rule  that,  where  capacity  is  at  all  doubtful, 
there  must  be  direct  proof  of  instructions, 
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•  *  •  has  really  no  application  to  a  ■will 
prepared  hy  an  agent,  *  •  ♦  and  of 
which  at  the  (same  time,  the  dispositive  part 
is  so  just,  and  so  proper,  so  consonant  to 
the  deceased's  natural  affoctlous,  and  moral 
duties,  tliat  It  speaks  for  Itself,  and  carries, 
uiK>u  the  face  of  It,  Its  own  recommenda- 
tion. Such  an  alle^^ed  will,  if  suggested,  the 
court  may  readily  presume  that  the  alleged 
testator  would  acquiesce  In,  and  adopt.  If 
not  wholly  deprived  of  consciousness;  and 
mere  acquiescence  and  adoption.  In  such  a 
case,  would  so  compensate  for  any  want  of 
direct  evidence  of  instructions  given,  a  priori, 
that  proof  of  these  alone,  in  conjunction 
with  proof  of  almost  any,  whatever,  glimmer- 
ing of  capacity  at  the  time  of  the  execution, 
would  be  good  to  support  the  will,  and  would 
sufficiently  indicate  mind  and  volition  to  jus- 
tify a  court  of  probate  in  pronouncing  for  It 
as  a  genuine  and  valid  will."  As  said  by 
Senator  Verplanck  in  Stewart's  Execntor  v. 
I.lspenard,  20  AVend.  (N.  Y.)  313:  "If  the 
testamentary  disposition  be  in  Itself  consist- 
ent with  the  situation  of  the  testator,  and  in 
congruity  with  his  affections  and  previous 
declarations;  If  It  be  such  as  might  have 
been  naturally  expected  from  one  so  situated, 
tills  is  itself  rational  and  legal  evidence  of 
no  small  weight  to  testamentary  capacity. 

♦  •  *  The  rationality  of  the  act  goes  to 
show  the  reason  of  the  person.  This  rule 
has  been  repeately  applied  lu  English  courts 
In  cases  of  doubtful  capacity,  from  age  or 
deathbed  disease." 

The  Instrument  under  consideration  pos- 
sesses all  these  characteristics.  The  disposi- 
tion of  the  property  therein  provided  is  con- 
sistent with,  and  such  as  would  naturally 
be  expected  from,  a  man  in  the  situation  of 
the  testator.  He  had  lived  in  this  cotmtr>- 
for  many  years,  was  imniarrled,  and  it  in  no 
way  appears  that  the  contestants,  although 
his  relatives  and  heirs,  ever  concerned  them- 
selves about  his  welfare  and  condition.  On 
the  other  hand,  some  of  those  remembered 
in  the  will  had  shown  him  kindness  and  at- 
tention when  sorely  needed.  And  others  are 
of  a  class  whose  care  and  comfort  would 
naturally  api>eal  to  the  sympathy  of  an  old 
man  who  was  desirous  of  devoting  Ws  proiv 
erty  to  a  worthy  charity.  From  the  fact  that 
the  will  was  prepared  at  the  testator's  ex- 
press request,  that  the  instrument  so  pre- 
pared was  left  with  him  and  was  in  his  pos- 
session several  hours  before  It  was  alleged  to 
have  been  executed,  and  that  be  signed  It  in 
the  presence  of  attesting  witnesses  who  were 
present  at  his  request  for  that  pnrjwse,  in 
the  absence  of  any  showing  to  the  contrar.v. 
It  will  be  presumed  that  he  had  read  it,  or 
that  Its  contents  had,  in  some  way,  l)een  made 
known  to  him.  "The  onus  of  proving  the  con- 
trary is  thrown  upon  him  who  alleges  It." 
Hemphill  v.  Hemphill,  2  Dev.  (N.  C.)  291. 
21  Am.  Dec.  331.  "Generally  speaking,  the 
law  presumes  testamentary  capadt^i-.  due  exe- 
cution, and  that  the  will  contains  the  unre- 


strained wishes  of  the  testator.  Hence  it 
is  usually  held  that  the  burden  upon  the 
whole  evidence  Is  on  the  party  attacking  It 
on  the  ground  of  Improper  execution,  lack  of 
capacity,  or  undue  Influence,  to  prove  the 
facts  which  he  alleges."  Ciurent  Law,  vol. 
4,  p.  1892,  and  cases  cited  In  note. 

But  it  Is  Insisted  that,  if  the  instrument 
was,  in  fact,  written  at  the  direction  of 
Shapter  and  embodied  his  instructions,  it 
should  be  refused  probate  for  the  reason 
that  It  was  not  executed  or  attested  In  the 
manner  required  by  our  statute.  In  support 
of  this  contention,  counsel  for  contestants  cite 
excerpts  from  the  testimony  of  the  attesting 
witnesses,  which  they  claim  show  that  Shap- 
ter was  not  conscious  of  what  he  was  doing 
at  the  time  his  name  was  affixed  to  the  in- 
strument, and  that  the  signatures  of  attest- 
ing witnesses  were  subscribed  to  the  will  be- 
fore the  signature  of  Mr.  Shapter  was  made. 
We  think,  from  the  entire  testimony  intro- 
duced upon  the  trial,  the  jury  might  have 
found  that  the  deceased  was  aware  of  what 
he  was  doing,  and  assented  to  the  mann^ 
In  which  his  signature  was  made,  and  that 
the  question  as  to  whether  he  was  conscious 
and  possessed  of  testamentary  capacity 
should  have  be«i  left  to  them  to  determine 
from  the  facts  and  circumstances  surround- 
ing the  transaction.  The  fact — if  It  be  a  fact 
— that  the  subscribing  witnesses  signed  the 
will  before  the  testator  signed  it,  does  not 
invalidate  the  will.  Gibson  v.  Nelson,  181  111. 
122,  54  N.  E.  901,  72  Am.  St  Bep.  254;  O'- 
Brien T.  Galagber,  25  Conn.  229.  They  did 
attest  the  will  in  the  presence  of  the  testa- 
tor, and  thereby  impliedly  stated  that  the 
testator  was  of  sound  mind  and  competoit  to 
make  a  will.  Stevens  v.  Leonard,  154  Ind. 
C7,  56  N.  E.  27,  77  Am.  St  Rep.  446.  And 
the  statement  of  Mr.  Young  in  the  latter 
trial  to  the  effect  that  he  was  of  the  opinion 
that  Shapter  was  not  In  a  condition  to  make 
a  will,  and  was  too  far  gone  to  be  conscious 
of  what  he  was  doing,  did  not  Impair  the  ef- 
ficacy of  his  attestation,  and  should  be  taken 
only  for  what  it  is  worth  as  an  attempt  tend- 
ing to  weaken  the  force  of  such  attestation 
as  evidence  of  the  mental  soundness  of  the 
testator,  and  the  weight  to  be  given  to  it  tor 
that  puriiose  was  entirely  within  the  proT- 
iuce  of  the  jury.  In  Stevens  t.  Leonard, 
supra,  Dowling,  J.,  si)eaking  on  the  subject, 
s«ld:  "It  cannot  be  thought  possible  that  an 
honest  man,  of  ordinary  iuteliigeuce,  would 
subscribe  his  name  as  a  witness  to  an  in- 
strument executed  by  a  person  whom  he  be- 
lieved to  be  of  unsound  mind,  or  under  coer- 
cion or  constraint.  The  fact  that  such  a 
man  voluntarily  Identifies  himself  with  the 
transaction  as  a  witness  Is  an  Indication 
that  In  his  opinion  the  person  executing  the 
instrument  is  competent  to  do  ao.  The  wit- 
ness must  be  understood  to  attest  not  merely 
the  act  of  signing,  but  also  the  mental  cap- 
acity of  the  testator  to  sign.  A  subscribing 
witness  may,  it  Is  tme,  be  heard  to  Impeach 
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tbe  will;  but, '  If  he  assumes  that  attitude 
toward  It,  he  does  bo  at  the  peril  of  his  repu- 
tation for  candor  and  veracity.  •  •  • 
Tbe  credibility  of  the  witness  becomes  at 
ODce  a  matter  of  serious  Inquiry,  and  hla  de- 
sertion of  his  position  as  a  sustaining  wit- 
ness Is  an  important  fact  for  tbe  considera- 
tion of  the  Jury."  It  Is  not  incumbent  up- 
on tbe  proiwnent  to  prove  all  the  facts  con- 
stituting due  execution  of  a  will  by  the  con- 
curring teKtlmony  of  tbe  two  subscribing 
witnesses.  Both  of  these  witnesses  must  be 
examined,  but  the  will  may  be  established 
even  In  opposition  to  tbe  testimony  of  both 
of  them.  Trustees  of  Auburn  Seminary  v. 
Calhoun,  25  N.  Y.  422;  Tarran  v.  Ware 
(note)  Id.  425;  Orser  v.  Oreer,  24  N.  Y.  61. 
In  tbe  latter  case,  the  only  surviving  wit- 
ness testified  that  the  will  was  not  signed,  or 
the  signature  of  the  testator  aclcnowleilged, 
In  bis  presence.  A  verdict  against  the  will 
was  set  aside,  and  a  new  trial  granted,  be- 
cause tbe  circumstances  from  which  a  due 
execution  might  be  inferred  had  not  been 
properly  left  to  the  Jury. 

It  is  further  urged  that  the  court  erred  in 
excluding  the  testimony  of  Mrs.  Corbett  on 
tbe  ground  that  she  was  an  Interested  party 
and  Incompetent  to  testify  under  the  provi- 
sions of  section  4816,  2  Mills'  Ann.  St.  Per- 
haps the  weight  of  authority  Is  in  favor  of 
api)ellants'  contention  that  the  probating  of 
a  will  Is  a  proceeding  in  rem  and  ex  parte, 
and  in  which  heirs  and  devisees  are  <-ompe- 
tent  to  testify,  notwithstanding  the  inhibi- 
tion of  the  statute  as  to  parties  in  interest, 
but  those  dec'islons  are  predicated  upon  stat- 
utes materially  different  from  our  own,  which 
was  taken  from  Illinois,  and  Is  Identical  with 
the  statute  of  that  state.  The  rule  is  well 
settled  that  In  adopting  tbe  statute  of  another 
state  we  adopt  the  construction  given  it  by 
the  courts  of  that  state.  In  several  cases  de- 
cided In  the  appellate  coorts  of  Illinois  be- 
fore and  since  our  adoption  of  the  statute, 
the  competency  of  Interested  parties  to  testi- 
fy in  an  action  to  contest,  and  in  proceedings  to 
probate,  wills,  has  been  considered,  and  it  has 
been  nnlformly  held  that  tbe  pi-ovislons  of 
tlte  statute  under  consideration  render  them 
incomiietent  to  testify.  Holloway  v.  Gallo- 
way, 51  111.  150;  Crowley  v.  Crowley,  80  III. 
471;  Brace  v.  Black,  125  111.  3.S.  17  N.  E.  0(1; 
Taylor  v.  Pegram.  151  III.  KMI,  37  X.  E.  8.37; 
Volbracht  v.  White,  197  III.  298,  fi4  N.  E.  324. 
While  most  of  those  cases  were  actions  to  con- 
test the  will  after  probate,  we  can  see  no  rea- 
son why  the  stmie  rule  should  not  aiiply  in 
proceedings  to  contest  the  probate  of  a  will. 
The  purpose  of  tbe  proceeding  Is  the  same  In 
each  instance,  to  wit,  to  direst  the  legatees 
and  devisees  of  all  right  In  the  estate  of  the 
testator,  and  vest  the  property  In  his  heirs 
at  law.  In  Crowley  v.  Crowley,  suprn,  tbe 
contest,  as  in  the  case  at  Imr.  originated  in 
the  county  court,  and  was  tried  on  appeal  to 
the  circtilt  <x)urt  before  a  jury,  and  the  testl- 
mon3'  of  a  witness  who  was  a  devisee  under 


the  will  was  held  Inadmlsdlble.  ITnder  the 
construction,  therefore,  that  we  are  com- 
pelled to  give  this  statute,  the  action  of  the 
trial  court  In  excluding  the  testimony  of  Mrs. 
Corbett  must  be  upheld. 

Counsel  for  contestants  contend  that  the 
testimony  of  Dr.  Burnham  and  Dr,  Grant 
was  improperly  admitted,  for  the  reason 
that  they  acquired  their  Information  as  to  the 
condition  of  Shapter  while  attending  him  as 
his  physicians,  and  such  information  was. 
therefore,  privileged,  under  subdivision  4  of 
section  4824,  and  that  Mr.  McXeal  was  dis- 
qualified by  subdivision  2  of  said  section  to 
testify  to  communications  made  to  him  by 
Shapter,  because  received  by  him  In  his  capa- 
city as  attorney,  and  for  the  further  reason 
that  he  was  n  beneficiary  under  the  will. 
The  puriiose  of  the  statute  In  regard  to  privi- 
leged coumuinlcatlons  made  to  an  attorney  or 
physldon  Is  to  protect  the  client  or  patient. 
O'Brien  v.  Si)auldlng,  102  Ga.  490,  31  S.  E. 
100,  C«  Am.  St.  Rep,  202;  Dohcrty  v,  O'Cttl- 
laghan,  157  Mass,  00.  31  X.  B.  720,  17  L.  R. 
A.  188,  34  Am.  St.  Rep.  258;  Glover  v.  Pat- 
ten, 105  U,  S.  394,  17  Sup,  Ct.  411,  41  L.  Ed. 
700;  Thompson  v,  Ish,  99  Mo,  100.  12  S.  W. 
510,  17  Am.  St.  Rep.  552,  In  Itoherty  v. 
O'Callagbau,  supra,  it  Is  said:  "Undoubtedly, 
while  the  testator  lives,  the  attorney  draw- 
ing his  will  would  not  be  allowed,  without  the 
consent  of  the  testator,  to  testify  to  commu- 
nications made  to  him  concerning  It,  or  to  the 
contents  of  the  will  Itself;  but  after  his 
death,  and  when  the  will  is  presented  for 
probate,  we  see  no  reason  why,  as  matter  of 
public  policy,  the  attorney  should  not  be  al- 
lowed to  testify  as  to  directions  given  to  hint 
by  the  testator,  so  that  it  may  appear  whether 
the  instrument  jiresented  for  probate  Is  or 
is  not  the  will  of  the  alleged  testator."  In 
Thompson  v.  Ish.  supra,  in  which  the  compe- 
tency of  a  physician  to  testify  under  a 
statnte  similar  to  ours  was  under  considera- 
tion. Black,  .T.,  after  citing  and  commenting 
on  several  cases,  used  this  language:  "We 
conclude  •  •  •  thot  when  the  dispute  is 
l>etween  the  devisee  and  heirs  at  law,  all 
claiming  under  the  deceased,  either  the  de- 
visee or  heirs,  may  call  tbe  attending  physi- 
cian as  a  wltups.s."  The  objection  that  Mr. 
McXeal  was  rendered  incompetent  because  an 
alleged  beneficiary  under  the  will  Is  equally 
untenable.  The  provision  in  his  favor  Is  to 
comi)ensate  hiui  for  his  services,  and  to  re- 
imburse hini  for  his  expense  In  administering 
the  trust  as  pxwutor.  and  does  not  make  him 
a  beni'floiai-y  under  the  will.  Reeve  v.  Cros- 
by, 3  Rcdf,  Sur.  tX.  Y.)  74;  Meyer  v.  Vo:ig,  7 
Fla.  292,  (i8  Am.  Dec.  441, 

The  further  objection  that  Mr.  McXcnl  wiis 
rendered  incoiiipetent  to  testify  by  the  ex- 
press terms  of  section  4.S10,  2  Mills'  Ann.  St., 
because  a  party  to  the  prm-eeding.  Is  sui>!ort- 
cd  by  the  Illinois  decisions  eonstrnliis  the 
statute  in  like  cases.  Smith  v.  Suiltli.  10.S  III. 
488,  404,  48  X.  K.  90;    Bardell  v.  Brady,  172 
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111.  420,  50  N.  E.  124.  We  are  therefore  com- 
pelled  to  bold  tbat  he  Is  not  a  competent  wlt- 
iiess  while  a  party  to  the  proceeding;  but, 
■with  bis  testimony  eliminated  from  the  rec- 
ord, we  think  there  still  remains  evidence 
tending  to  npliold  the  will  which  ghoald  have 
been  submitted  to  the  Jury. 

Our  conclusion  Is  that  the  proponents  are 
entitled  to  have  the  question  In  issue  submit- 
ted to  the  jury,  under  proper  instructions  as 
to  the  law  governing  the  testamentary  dis- 
position of  property.  The  judgment  Is  re- 
veraed,  and  the  cause  remanded. 

Reversed. 

GABBERT,  C.  J.,  and  BAILEY,  J.,  concur. 


AMERICAN  BONDING  &  TRUST  CO.  OF 
BALTIMORE,  MD.,  v.  BURKE  et  al. 

(Supreme  Court  of  Colorado.    March  5,  1006. 
Rehearing  Denied  April  2,  1000.) 

1.  Insurance  —  Fidelitt  Insubance  — Con- 
struction OF  Contract— AVaebanties— Rep- 
resentations. 

An  instrument  executed  by  a  surety  com- 
pany indemnifying  an  employer  against  larceny 
or  embezzitment  by  an  employ?,  though  de- 
nominated a  bond  is  in  local  effect  analogous 
to  a  policy  of  in.surance  and  therefore  the  rules 
applicable  to  insurance  policies  should  be  ap- 
plied in  construing  it  so  that  it  will  be  con- 
strued in  favor  of  the  insured  and  statements 
or  declarations  by  tlie  insured  will  be  regarded 
as  representations,  and  not  warranties,  unless 
the  contract  makes  them  so. 

2.  Same  —  Matebiality    of   Misbepbesenta- 

TIONC. 

Where  a  bond  indemnifying  an  employer 
from  loss  through  embezzlement  or  larceny  of 
the  employe  was  procured  through  misrepresen- 
tations by  the  employer  material  to  the  risk 
and  made  in  response  to  a  specific  inquirj-,  the 
bond  was  void. 

3.  Same. 

Where  a  surety  before  issuing  a  bond  in- 
demnifying an  employer  againwt  loss  through 
embezzlement  or  larceny  by  the  employe  re- 
quired a  statement  from  the  employer  as  to 
when  the  employe's  accounts  were  last  examined, 
whether  they  were  correct,  whether  there  was 
any  shortage  and  whetlier  the  employe  was 
indebted  to  the  employer  at  the  time,  answers 
to  these  questions  were  material  to  the  risk 
and  false  answers  rendered  the  bond  void. 

4.  .Vppeai.— Assignments    of    Ebbor— Cboss- 

A8SrGNMEXT.S. 

Appellee  cannot  complain  of  errors  where 
no  cross-assignment  of  errors  is  filed, 
o.  Insurance— FinELiTY    Insurance- Refbb- 

sentations  as  Basis  for  Policy— Time  of 

Uepbesentations. 

Where  a  surety  company  issued  a  bond 
to  a  local  agent  with  instructions  not  to  deliver 
it  until  the  employer  of  the  persons  whose 
fidelity  was  insiu-ed  had  made  a  certain  written 
statement,  and  the  employer  with  knowledge 
of  the  instructions  procured  the  bond  and  after- 
wards furnished  tlie  statement,  this  statement 
was  properly  regarded  as  the  foundation  for 
issuance  of  the  bond. 
6.  Same — Repbesentations   Afteb    Issuance 

OF  Policy— Materiality. 

Whore,  after  the  execution  and  delivery  of 
a  bond  securing  the  faithfulness  of  an  employe, 
the  employer  sisned  a  written  statement  con- 
taining aii  agreement  that  it  should  be  taken 
and  deemeil  as  the  basis  of  the  bond,  the  state- 
ment was  material  to  the  execution  of  the  bond. 


Appeal  from  District  Court,  Teller  County; 
William  P.  Seeds,  Judge. 

Action  by  P.  E.  C.  Burke  and  another 
against  the  American  Bonding  &  Trust  Com- 
pany of  Baltimore,  MarylaniL  From  a  Judg- 
ment for  plaintiffs,  defendant  apjieals.  He- 
versed  and  remanded  with  instructions  to 
dismiss  the  action. 

A.  M.  Stevenson  and  Daniel  Prescott 
(Ralph  W.  Smith  and  John  M.  Waldron,  of 
counsel),  for  api)ellant  V.  O.  Temple  and 
S.  D.  Crump,  for  apiiellees. 

CAMPBELL,  J.  This  Is  an  action  on  a 
bond  of  Indemnity'  issued  by  the  api)ellant 
bonding  company,  a  coriwration,  to  the  S. 
T.  Miller  Investment  Company,  a  <«riK>ration, 
obligee,  to  save  the  latter  harmless  against 
loss  occasioned  by  the  laiveny  or  embezzle- 
ment of  its  general  manager,  S.  T.  Miller. 
The  action  Is  brought  by  the  plaintiffs  Burke 
and  Fry,  as  the  assignees  of  the  original 
obligee's  alleged  cause  of  action  upon  the 
bond.  The  Indemnity  was  applied  for  by 
S.  T.  Miller,  the  employe.  According  to  the 
custom,  what  is  called  in  the  record  an 
"Employer's  Statement"  was  required  of  the 
obligee.  This  statement  consists  of  a  list 
of  printed  questions  to  which  the  obligor 
deemed  it  material  to  liave  the  answers  of 
the  employer  before  issuing  the  policy.  To 
the  questions  embodied  In  the  statement  first 
sent  out,  answers  were  made  by  Burke,  the 
presideut  of  the  investment  company,  and  one 
of  the  plaintiffs,  and  returned  to  the  obligor. 
These  answers  were  unsatisfactory  to  the 
obligor,  which  declined  to  take  the  risk  upon 
them  as  a  basis,  but  sent  an  executed  bond, 
as  applied  for,  to  Its  local  agents  at  Cripple 
Creek  with  directions  not  to  deliver  tlie  same 
until  a  satisfactory  employer's  statement 
was  returned.  At  about  the  same  time  the 
obligor  sent  to  the  obligee  a  second  statement 
or  printed  list,  like  the  first  one,  with  the 
information  that  It  desired  to  have  answered 
the  questions  therein  propounded,  and  that 
such  answers  would  be  taken  as  the  basis 
of  the  bond.  If  Issued. 

There  la  no  question  but  tbat  Burke,  as 
presideut  of  the  Investment  company,  had 
full  authority  to  make  these  answers,  and 
the  bond  was  accepted  by  that  company 
which  paid  the  premium  upon  it.  The  second 
statement  was  made  by  Burke  and  delivered 
to  the  company  on  May  29,  1901.  The  bond 
was  dated  May  14,  1901,  and  about  May  20th, 
delivered  to  the  obligee,  though  contrary  to 
the  Instructions  of  the  obligor;  but  that  fea- 
ture is  not  Important  here.  When  Burke 
made  the  answers  contained  In  the  second 
statement,  he  knew  that  it  was  the  intention 
of  the  obligor  not  to  Issue  the  bond  tmtll  a 
satisfactory  statement  was  made  by  him,  and 
when  he  did  make  and  return  It  he  knew  that 
the  bond  of  May  14th  had  been  delivered, 
and  then  e-xpressiy  agreed  that  the  statement 
should  be  a  condition  precedent  to  the  bind- 
ing force  of  the  contract  of  indemnity.    In- 
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deed,  Burke  was  the  only  ofilcer  of  the  coni- 
l>auy  in  Colorado  during  the  time  of  the 
various  transactions  who  was  authorized  to 
act  for  the  company.  Miller,  the  employ^, 
being  the  only  other  official  In  the  state. 
Included  in  the  second  statement  were  the 
following  questions  and  answers :  "Q.  When 
were  his  accounts  last  examined?  A.  April. 
Q.  Were  they  at  that  time  In  every  respect 
correct,  and  proper  securities,  funds  and  val- 
ues on  hand  to  balance?  A.  Yes.  Q.  Is  there 
now,  to  your  knowledge,  any  shortage  due 
you  by  applicant?  A.  No.  Q.  Has  he  ever 
lieen  short  with  you?  A.  No.  Q.  Is  he  now 
in  del>t  to  you?  A.  No."  At  the  end  of  these 
questions  and  answers  was  the  following 
statement  and  immediately  before  the  signa- 
ture of  the  investment  company:  "It  ia 
agreed  that  the  above  answers  are  to  be  taken 
as  conditions  precedent,  and  as  the  basis  of 
the  said  iwnd  applied  for,  or  any  renewal  or 
continuation  of  the  same,  that  may  be  issued 
by  the  .\merican  Bonding  &  Trust  Company 
of  Baltimore  City  to  the  undei-signed,  upon 
the  person  above  named."  The  bond  express- 
ly recitefl  that  It  was  made,  is.sued.  and  ac- 
cepted uiion  the  condition.  Inter  alia,  that  all 
the  representations  made  by  the  employer, 
bis  or  its  officers,  to  the  surety  company  arc 
warranted  by  the  employer  to  be  tme.  Be- 
fore a  court  and  jury  there  was  a  verdict  for 
tlie  plaintiff,  and  the  defendant  company  has 
appealed  and  made  numerous  assignments  of 
error. 

1.  The  objections  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  the  plaintiffs  have  not  the 
legal  capacity  to  sue  for  the  breach  of  this 
bond  because  there  was  no  valid  assignment 
of  the  obligee's  cause  of  action  thereunder,  are 
not  discussed.  A  correct  disijosltlon  of  these 
and  some  other  assignments  of  error  to  xvhich 
•we  shall  give  no  further  attention  might  re- 
quire a  reversal  of  the  judgment  and  a  re- 
manding of  the  cause  for  a  new  trial ;  but  In 
the  view  we  take  of  the  case  It  Is  important 
to  consider  only  one  or  two  propositions,  the 
determination  of  which  makes  the  bond  un- 
enforceable, and  compels  a  dismissal  of  the 
action. 

2.  T.iearned  counsel  for  both  parties  are  In 
accord  that  this  instrument,  for  a  breach  of 
whose  conditions  the  action  was  brought, 
though  denominated  a  bond,  is,  in  legal  effect, 
analogous  to  a  policy  of  insurance.  Speaking, 
generally,  the  same  rules  of  interpretation 
and  construction,  therefore,  that  apply  to 
fire  and  life  insurance  policies  are  applicable 
to  it.  If  its  language  is  uncertain  or  ambig- 
uous, the  interpretation  must  be  In  favor  of 
the  insured ;  and  If  any  of  its  clauses  is  sus- 
ceptible of  two  constructions,  one  in  favor  of 
the  insurer  and  the  other  in  favor  of  the  in- 
sured, the  latter  will  prevail  if  it  Is  consist- 
ent with  the  general  object  for  which  the 
bond  Is  given.  Statements  or  declarations 
by  the  insured  are  to  be  taken  as  representa- 


tions merely  and  not  warranties  unless  the 
written  contract  of  Indemnity  Itself  express- 
ly, or  by  api)roprlate  reference,  makes  them 
warranties.  Under  the  conceded  facts  of  this 
case,  it  is  immaterial  whether  the  answers 
set  out  In  the  foregoing  statement  be  consid- 
ered warranties  or  representations,  as  a  re- 
view of  some  of  the  authorities  demonstrates. 
A  case  quite  in  point  in  many  respects  to  the 
one  in  hand  Is  RUe  v.  Fidelity  &  Deposit 
Company.  10.3  Fed.  427,  43  C.  C.  A.  270.  It 
was  there  held  that  since  the  bond  under  con- 
sideration rested  upon  the  faith  of  the  em- 
ployer's statement,  and  because  in  the  latter 
tlipre  was  an  express  agreement  that  the  state- 
ment should  be  taken  as  a  condition  precedent 
and  as  thel)asls  of  the  liond,  theanswers  to  the 
questions  propounded  were  to  be  deemed  war- 
ranties and  not  representations.  It  was  said 
in  the  opinion  tliat  the  cnicial  distinction  be- 
tween a  representation  and  a  warranty  is 
that  one  is  not,  and  the  other  is,  a  part  of  the 
contract  between  the  parties,  and  that  the 
truth  of  the  one  Is  not.  and  the  truth  of  the 
other  is,  a  condition  precedent  to  a  recovery 
upon  the  policy  or  bond  to  which  they  relate. 
Hut  suppose  the  declarations  of  the  employer 
are  mere  representations.  In  Ostrander  on 
Fire  Insurance  (2d  Ed.)  I  IXi,  the  learned 
author  says  that  the  difference  between  a 
warranty  and  a  representation  lies  In  the  fact 
that  in  the  former  the  question  of  materiality 
is  closed :  in  the  latter  it  Is  left  open.  If  un- 
true in  the  former  case,  the  policy  is  voidable 
at  the  option  of  the  obligor;  If  untrue  In  the 
latter,  and  also  material,  the  same  result  fol- 
lows. The  same  author  at  section  13ft  says 
that  warranties  and  conditions  precedent  are 
essentially  the  same,  and  If  they  are  untrue, 
the  policy  Issued  upon  the  basis  of  them  is 
voidable. 

In  State  Ins.  Co.  v.  Pu  Bols,  7  Colo.  App. 
214,  224.  44  Pac.  7m,  the  court  refeiTcd  with 
approval  to  1st  Wood  on  Insurance.  5  23f5. 
■where  it  Is  said  that,  in  order  to  avoid  a  yml- 
Icy  on  the  ground  of  misrepresentation  on 
the  part  of  the  insured.  It  is  not  necessary 
that  a  fraudulent  puniose  or  Intent  on  his  part 
should  lie  pstahlished.  It  is  enough  if  the 
representation  was.  in  fact,  false  and  was 
material  to  the  risk. 

In  Travelers'  Ins,  Co.  v.  Lanipkin,  5  Colo. 
App,  177,  .38  Pac.  .3.3."i,  the  same  doctrine  is 
annoiuiced.  In  American  Credit  Co.  v.  Car- 
rollton  Fur.  Mfg,  Co,,  O.'.  Fe<l.  Ill,  36  C.  C.  A. 
071,  the  same  doctrine  is  laid  down.  In 
the  .Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend, 
(N.  T.)  73.  22  Am.  Dec.  5(57,  the  court  says 
that  a  false  repi-esentatlon  is  no  breach  of 
the  contract  unless  made  a  warranty,  but 
If  material  the  representation  avoids  the 
policy  on  the  gixiund  of  fraud,  or  because 
the  underwriter  has  been  misled  by  it.  In 
tlie  leading  case  of  Pawson  v.  Watson,  2 
Cowper.  78.">,  I»rd  Mansfield,  with  gi-eat 
clearness,  presents  the  point  that  "if  there  is 
fraud  In  a  representation,  it  will  avoid  the 
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policy,  as  a  fraud,  but  not  ns  a  part  of  the 
agreement."  And  In  speaking  of  a  repre- 
sentation made  by  the  npi)llcant  as  to  his 
own  knowledge  conreruing  which  he  knows 
nothing,  though  acting  in  good  faith,  the 
great  jurist  siild :  "It  Is  e<iually  false  to  \ni- 
dertake  to  say  that  which  he  knows  nothing 
at  all  of,  as  to  say  that  is  tnie,  which  he 
knows  Is  not  true."  The  better  and  great 
weight  of  authority  Is  that  a  fal.se  represen- 
tation, even  though  not  a  wan*auty,  if  It  be 
of  a  fact  material  to  the  risk,  avoids  the 
policy  Irrespective  of  the  good  faith  of  the 
one  who  makes  It.  Carpenter  v.  Am.  Ins. 
Co.,  1  Story,  57,  Fed.  Cas.  No.  2,428;  Car- 
rollton  Fur.  Co.  v.  American  Credit  Indem. 
Co.,  124  Fed.  2r>,  50  C.  C.  A.  54.-.. 

In  the  latter  case  Judge  Wallace  quotes 
with  approval  the  language  of  the  court  In 
Campbell  v.  N.  E.  M.  Life  1.  Co.,  98  Mass. 
402.  One  of  the  points  there  ruled  was  that 
where  the  question  of  the  materiality  of  the 
representation  depends  upon  clrcwuBtances, 
and  not  upon  the  construction  of  any  writ- 
ing, it  is  a  question  of  fact  to  be  determined 
by  the  jury;  but  where  the  representations 
are  In  writing,  their  iuterpretatiou,  like  that 
of  any  other  Instrument,  lielongs  to  the  court 

In  Hoover  v.  Hoyal  Xeighboi-s,  (55  Kan. 
CIO,  70  Pae.  SOj,  the  court.  In  a  case  quite 
similar  to  the  one  we  are  considering,  held 
that  answers  made  in  res|>ouse  to  siieclUc 
Inquiries  of  the  obligor,  indeimudent  of  the 
stipulations  and  warranties  made  in  tlie  ap- 
plication and  certificate,  were  material  to 
the  risk  assumed ;  and,  being  material  and 
untrue,  there  could  l>e  no  recovery  by  the 
obligee. 

In  Warren  Dep.  Bank  v.  Fidelity  Co.,  116 
Ky.  38,  74  S.  W.  1111.  It  was  held  that  where 
misrepresentations  are  material  to  the  risk 
and  are  unquestionably  false,  whether  they 
are  fraudulent  or  not  Is  immaterial,  the 
policy  may  be  avoided  by  the  obligor  where 
he  has  relied  u[m>u  the  truthfulness  of  the 
statements  and  has  been  de<-olved  thereby. 
The  same  court  In  U.  S.  Fid.  &  (J.  Co.  v. 
Blackly  et  al.,  77  S.  W.  700,  affirms  the 
Wan-en  Case. 

In  Guarantee  Co.  v.  Nat.  Bank,  05  Va. 
480,  28  S.  E.  000,  the  court  said  tliat  where 
representations  were  of  existing  facts  and 
were  material  and  presumably  within  the 
jMH-uliar  kuuwle<lge  of  the  applicant  and  con- 
stituted an  Inducement  to  the  obligor  oa 
which  it  had  a  right  to  rely,  and  in  rely- 
ing u)>on  which  exe<-uted  tiie  bond,  if  the 
representations  were  imtrue,  It  is  Immaterial 
whether  plaintiff  knew  that  they  were  false 
or  honestly  believeil  them  to  be  true.  For 
it  was  said  tliat  If  a  party  Inn<x>eutiy  mis- 
represents a  fact  by  mistake,  the  effe<-t  is 
the  same  on  tiie  party  who  is  misled  there- 
liy  as  If  he  who  made  the  misrepri'sentation 
know  it  to  l)e  iwsltively  false.  The  real 
question  In  such  a  case  is  mit  what  the  party 
niaknig  the  roi)resentatIou  knew  or  believed. 


but  was  the   representation   false  and  the 
other  party  misled  by  It 

In  Carrollton  Fnr.  Co.  t.  American  Cr.  I. 
Co.,  115  Fed.  77.  .'52  C.  C.  A.  C71,  tlie  lan- 
guage of  .Tudge  Story  In  Carpenter  v.  Am.  Ins. 
Co.,  supra,  was  quoted  with  approval.  The 
late  case  of  Guarantee  Co.  v.  Mechanic's  Co., 
18.?  r.  S.  402,  22  Sup  Ct.  124,  4C  L.  Etl.  2.-i3, 
Is  in  line  with  these  cases.  Bankers'  Life 
Ins.  Co.  T.  Miller  (Md.)  50  Atl.  11«.  says 
that  a  material  representation,  sulMtautinlly 
false,  made  by  an  applicant  for  life  insur- 
ance. In  reliance  upon  which  n  jwllcy  Is  Is- 
sued to  him,  avoids  the  policy,  whether  it  be 
made  Intentionally  or  In  good  faith.  See. 
also,  10  Am.  &  Bag.  Knc.  Law  (2d  Ed.)  933. 
To  the  same  i)oInt  are  coses  In  onr  own  re- 
iwrts. 

In  Stimson  v.  Helps,  9  Colo.  33,  10  Pac. 
290,  the  court  says  that  a  contracting  party 
Is  liable  for  fraud  upon  his  exi.ress  rei»re- 
sentutlons  concerning  facts  material  to  the 
treaty,  the  truth  of  which  he  assumes  to 
know,  and  the  truth  of  which  Is  not  knotvu 
to  the  other  party,  where  the  representa- 
tions were  false  and  the  other  i)arty,  relying 
uiKjn  them,  has  been  misled  to  his  injury : 
and  it  was  said  that  It  is  not  necessary  in 
order  to  constitute  the  fraud  that  the  par- 
ty who  makes  a  false  representation  should 
know  It  to  l>e  false.  If  he  makes  it  as  of 
his  own  knowledge,  not  luiowing  whether  It 
be  true  or  false,  and  it  Is  In  fact  untrue,  he 
Is  guilty  of  fraud  as  much  as  if  be  knew  it 
to  be  unti-ue.  In  such  a  case  he  acts  to  his 
own  knowledge  falsely,  and  the  law  Im- 
putes a  fraudulent  intent 

lu  T^hay  v.  City  \at  Bank  of  Denver,  15 
Colo.  XH),  25  Pac.  70t,  22  Am.  St.  Rep.  407. 
and  in  Council  t.  El  Paso,  G.  M.  &  M.  Co., 
33  Colo.  30,  78  Pac.  077,  this  doctrine  is 
approved. 

Our  conclusion,  therefore,  is  that  a  mis- 
representation material  to  the  risk,  made 
In  res|>onse  to  a  specific  inquiry,  upon  which 
an  obligor  relies  to  his  injury,  avoids  the 
liolicy  at  the  option  of  the  latter.  So  that 
applying  the  principle  to  the  facta  of  this 
case,  whether  Burke's  answers  given  to 
the  questions  ])roiionnded  by  the  obligor 
were  warranties  or  representations  mere- 
ly, they  avoid  tlie  jwllcy  If.  in  fact,  untrue. 
irresi>e(;tive  of  his  good  faith  in  making 
them.  That  tliey  were  material  to  the  risk 
is  without  question,  and  It  was  the  duty  of 
the  court  below  so  to  declare  from  the  writ- 
ten lauKuiige  Itseif,  That  the  answers  were 
untrue  is  conceded,  and  that  the  facts  were 
presumably  within  the  knowledge  of  that 
oflicer  is  beyond  question.  The  employfi 
was  Indebted  to  the  Investment  company  ob- 
ligee at  the  time,  and  was,  and  for  several 
weeks  liad  I>eeii,  a  defaulter.  No  examina- 
tion whatever  was  made  of  the  l>ooks  of  the 
company  In  April,  or  at  any  other  time,  by 
any  of  its  ollicers,  or  by  any  other  person, 
and  if  such  examination  had  been  made  the 
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'books  upon  their  face  would  have  shown 
that  the  answers  which  the  president  made 
in  resiMuse  to  the  specific  Inquiries  were 
absolutely  untrue.  The  court  below  admit- 
ted the  second  employer's  statement  over 
the  objection  of  the  plaintiff,  though  It  was 
not  made  or  delivered  tmtil  after  the  bond 
was  issued.  Not  having  assigned  cross-error, 
the  plaintiffs  are  not  in  itosition  to  question 
this  action,  even  If  it  was  wrong.  But  the 
court  was  right  in  its  ruling,  and  the  second 
employer's  statement  must  l>e  considered  as 
the  basis  of  the  bond,  upon  the  sti'eugth  of 
which  the  same  was  isued.  At  the  time  the 
iinswers  of  tiie  obligee's  president  were 
made  and  the  statement  sent  to  the  obligor, 
this  officer  knew  that  a  satisfactory  state- 
ment was  a  condition  precedent  to  the  is- 
suance and  delivery  of  the  bond,  and  the 
rifiits  of  the  parties  are,  therefore,  to  be 
measured  the  same  as  though  the  statement 
preceded  it,  or  was  contemi>oraueous  there- 
with. For  another  reason,  also,  the  plain- 
tiffs are  bound  by  this  statement.  Even  if 
the  bond  was  issued  without  a  preliminary 
-employer's  statement,  it  was  as  competent 
for  the  parties  to  make  a  new  agreement  or 
modify  the  old  as  it  was  for  them  to  enter 
Into  the  original  contract.  By  the  express 
terms  of  the  second  employer's  statement 
there  was  an  agreement  of  the  parties  that 
U  should  be  taken  and  deemed  as  the  basis 
of  the  bond.  In  Rice  v.  Fid.  ft  Dep.  Co., 
Bopra,  this  question  is  so  ruled.  The  trial 
<y>urt  in  Its  various  rulings  upon  the  evi- 
dence and  in  its  instructions  to  the  Jury 
proceeded  upon  an  erroneous  theory.  It 
declared  not  only  that  there  were  no  war- 
ranties by  the  employer  of  the  truthfnlness 
of  its  statements,  but  that,  even  though  the 
answers  which  have  been  quoted  were  false, 
the  plaintiffs'  recovery  was  not  defeated 
unless  they  were  fraudulently  made  and 
with  the  knowledge  upon  the  part  of  the 
president  of  the  obligee  company  that  they 
were  false  at  the  time  they  were  made.  Vp- 
on  the  uncontradicted  facts  in  this  record 
the  trial  court  should  have  directed  the 
Jury  to  find  for  the  defendant  since  the 
representations  of  the  obligee  were  in  re- 
sponse to  the  obligor's  q)ecific  inquiries,  they 
were  material  to  the  risk,  and  were  false 
and  fraudulent  in  fact  and  in  law.  The 
obligor  expressly  advised  the  obligee  that 
the  answers  were  deemed  material.  We 
think  they  were  material  to  the  risk  as  mat- 
ter of  law.  They  were  untrue  in  their  en- 
tirety. The  obligor  relie<l  upon  them,  and 
had  tlie  right  to  rely  u|K>n  them,  and  would 
not  have  issned  the  i)olicy  had  the  obligee 
made  true  answers. 

The  Judgment  is  reversed,  and  the  cause 
remandetl,  with  Instructions  to  dismiss  the 
action. 

Reversed. 

GABBERT,  C.  J.,  and  STEELE,  J.,  con- 
cur. 


ALLEN   et   al.   v.    WHITE,   Public   Trustee, 

et    al. 
(Supreme  Court  of  Colorado.    April  2,  1906.) 
Tbusts — Premature  Suit  to  Establish. 

Persons  claiming  that  defendant  bolclN  land 
subjoct  to  a  trust,  in  favor  of  such  of  plaintiffs  as 
survive  a  certain  person,  may  not  maintain  a 
suit  to  have  such  a  trust  deciareil.  and  to  liave 
the  rents  im]x)unded  for  their  benefit,  as  it  can- 
not be  itnown  that  any  of  them  will  survive,  so 
aa  to  be  interested. 

Appeal  from  District  Court,  Pueblo  Coun- 
ty ;   N.  \Yalter  Dixon,  Judge. 

Action  by  S.  Allen  and  others  against  S. 
Harrison  White,  public  trustee  of  Pueblo 
count}-,  and  others.  Judgment  for  defend- 
ants.   Plaintiffs  appeal.    Affirmed. 

J.  Ed.  Rizer  and  M.  G.  Saunders,  for  ap- 
pellants. Clins.  E.  Gast  and  S.  H.  White, 
for  appellees. 

GODDARD,  J.  On  the  25th  day  of  iNo- 
vember,  1876,  Stephen  Wally  executed  a 
deed  conveying  lot  No.  6,  In  block  No.  58, 
In  the  town  of  South  Pueblo,  to  Alfred  Al- 
len, trustee,  for  his  heirs  at  the  death  of  his 
wife  Mary  H.  Alien.  On  the  30th  day  of 
July,  A.  D.  1884.  Alfred  Allen  conveyed  the 
property  to  Andrew  Ruddy,  and,  through 
divers  mesne  conveyances,  the  appellee 
White,  defendant  below,  became  possessed 
of  the  property  on  the  20th  day  of  March. 
1900.  On  the  20th  day  of  May,  A.  D.  1806, 
Alfred  Allen  died.  Mary  H.  Allen,  his  wife, 
is  still  living.  The  appellants,  who  were  all 
the  living  children  of  Alfred  Allen,  deceased, 
instituted  this  action  for  the  purpose  of  ob- 
taining an  adjudication  that  the  above  prop- 
erty is  Impressed  with  a  trust  in  favor  of 
the  children  of  the  said  Alfred  Allen  who 
may  be  living  at  the  time  of  the  death  of  the 
said  Mary  H.  Allen,  and  that  White  liolds 
the  title  to  the  property  subject  to  this 
trust,  for  an  accounting  by  the  said  White, 
and  the  apiwintment  of  a  receiver  to  take 
IMSsession  and  hold  said  property  in  trust 
for  the  children  of  Alfred  Allen  that  may 
be  living  at  the  time  of  the  death  of  said 
Mary  H.  Allen,  and  directing  said  receiver 
to  hold  and  manage  said  proi)erty  and  hold 
the  rents  and  proceeds  thereof  under  the 
direction  of  the  court.  A  demurrer  was 
sustained  to  the  complaint,  on  the  ground 
that  It  failed  to  state  facts  sufflcient  to  con- 
stitute a  cause  of  action,  and  the  action  was 
dismiHse<l.  From  this  Judgment,  this  appeal 
Is    i)ro8ecuted. 

It  is  apparent  from  the  fbregolng  state- 
ment that,  if  the  deed  to  Allen  created  a 
trust,  it  continues  until  the  death  of  Mary 
II.  Allen,  and  cannot  be  terminated  until 
tliat  event  occurs.  22  Perry  on  Trusts  [4th 
Ed.]  $  920 ;  Schaffer  v.  Wadsworth,  10(5  Mass. 
19;  Prentice  v.  Hall,  106  .Mass.  ."•OT);  and 
that  said  trust  will  inure  to  the  benefit  of 
such  of  tlip  cestuls  que  trust  only  as  may  be 
living  at  the  time  this  contingency  shall  hap- 
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pen.  It  ts  clear  that  It  cannot  now  be  deter- 
mined wbetber  any  o(  them  will  be  living 
at  that  time.  This  furnishes  a  conclusive 
reason  why  we  should  not  now  determine 
the  question  as  to  the  existence  or  nonexist- 
ence of  the  trust.  It  Is  also  evident  that  in 
these  circumstances  the  plaintiffs  are  not 
now  entitled  to  receive  the  rents  and  profits 
of  the  property  or  to  have  them  imiMunded 
for  their  benefit. 

The  judgment  dismissing  the  action  will 
therefore  be  affirmed. 

Affirmed. 

G.\1JBERT,  C.  J.,  and  BAILEY,  J.,  concur. 


SCHOOL  DIST.  NO.  13  IN  GARFIELD 
COUNTY  et  al.  v.  COUNTY  SUPERIN- 
TENDENT OF  PUBLIC  SCHOOLS  OF 
GARFIELD  COUNTY  et  al. 
(Supreme  Court  of  Colorado.  April  2,  1806.) 
SCUO0I.S  AND  School  Districts— Closing  by 
BoABD— Appeal  to  Sdpebintendent  —  In- 

TEBFERENCE  BY  COUBT. 

The  county  superintendent  being  author- 
ized by  Mills'  Ann.  St.  §  4049,  to  entertain  an 
appeal  from  the  action  of  the  school  board  in 
closing  a  school,  and  clothed  with  jurisdiction 
to  hear  and  determine  the  matter,  and  appeal 
from  the  decision  of  the  county  superintendent 
to  the  state  board  of  education,  the  decision  of 
the  i)oard  to  be  final,  being  provided  by  section 
4055,  the  court  cannot  prevent  the  superin- 
tendant  from  proceeding  in  the  matter. 

Appeal  from  District  Court,  Garfield  Coun- 
ty;  John  T.  Shumate,  .Tudge. 

Prohibition  proceedings  by  school  district 
No.  13  In  Garfield  county,  and  others,  against 
the  county  superintendent  of  public  schools 
of  Garfield  county  and  others.  From  a  judp- 
ment  of  dismissal,  petitioners  appeal.  Af- 
finned. 

C.  W.  Darrow,  for  appellants. 

GODDARD,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Garfield 
county  quashing  an  alternative  writ  of  pro- 
hibition theretofore  issued  in  a  cause  entitled 
"School  District  No.  13  In  Garfield  County, 
Colorado,  et  al.  t.  The  county  Superintendent 
of  Public  Schools  of  Garfield  County,  Colora- 
do, et  al.,"  as  above.  The  facts  In  brief  are 
as  follows:  The  school  board  of  district  No. 
13  in  Garfield  county  closed  the  public 
school  In  that  district  on  March  20,  1902— 
214  months  earlier  than  was  customary  in 
that  district  From  this  action  of  the  board, 
C.  C.  Miller,  on  the  behalf  of  the  patrons  of 
the  school,  prosecuted  an  appeal  to  the  re- 
spondent, who  was  then  superintendent  of 
public  schools  in  this  county.  Appellant 
moved  to  dismiss  the  appeal,  which  was 
overruled  by  respondent  Thereupon  they 
Instituted  this  proceeding,  and  an  alterna- 
tive writ  was  issued  commanding  the  re- 
spondent to  desist  and  refrain  from  further 
proceeding  in  the  matter  until  further  order 
of  the  courC 


In  response  to  the  rule  to  show  cause,  th» 
respondent  filed  a  demurrer  to  the  petition 
assigning,  among  other  grounds  therefor, 
"that  the  court  was  without  jurisdiction  to- 
interfere  by  writ  of  pronibition  with  the  coun- 
ty superintendent  of  public  schools  In  the  mat- 
ter pending  before  her  on  the  appeal"'  The- 
demurrer  was  sustained  and  the  alternative 
writ  of  prohibition  was  quashed  and  the 
action  dismissed  at  the  costs  of  petitioners. 

The  judgment  of  the  district  court  was  cor- 
rect The  county  superintendent  was  author- 
ized to  entertain  the  appeal  In  question  and 
clothed  with  Jurisdiction  to  bear  and  deter- 
mine the  matter  In  controversy.  Section 
4049,  Mills'  Ann.  St  Section  4055  provides 
for  an  appeal  from  the  decision  of  the  county 
superintendent  to  the  state  board  of  educa- 
tion, and  that  the  decision  of  that  l>oard 
shall  be  final.  The  procedure  for  reviewing 
the  decisions  and  orders  of  the  district  board 
In  matters  of  law  or  fact  being  provide<l,  and 
the  officer  and  tribunal  to  hear  and  deter- 
mine such  matters  having  been  thus  designat- 
ed by  the  statute,  the  courts  have  no  right  to 
interfere  with  them  In  the  proper  discharge 
of  such  duties. 

The  judgment  will  therefore  be  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  BAILEY,  J.,  coni-ur. 


RIDER  T.  THOMAS  CROW  MACHINERY 

CO.  et  al. 
(Supreme  Court  of  Colorado.    April  2,   1900.) 

Attachment — Forthcomino    Bond  —  Tender 

OP    Propebty— Effect. 

Where  defendant  in  attachment  gave  a 
bond_  as  provided  by  Mills*  Ann.  St.  S  271,">, 
conditioned  that  on  recovery  of  judgment  by 
plaintiff  he  would  redeliver  the  attached  prop- 
erty or  pay  the  fall  value  of  the  same,  and 
one  of  the  sureties,  who  had  possession  of  the 
property,  ottered  after  judgment  to  redeliver 
It,  but  the  redelivery  was  declined,  liabiUty 
on  the  bond  was  discharged. 

[Ed.  Note. — For  cases  in  point,  see  voL  5,. 
Cent.  Dig.  Attachment,  {  1191.] 

Appeal  from  Arapahoe  County  Court; 
Ben  B.  Lindsey,  Judge. 

Action  by  the  Thomas  Crow  Machinery 
Company  and  another  against  Hiram  C.  Ri- 
der. From  a  Judgment  In  favor  of  plain- 
tiffs,   defendant   appeals.    Reversed. 

McGlutle  &  Andrews,  for  appellant 

BAILEY,  J.  This  was  an  action  original- 
ly commenced  before  a  justice  of  the  i>eace 
to  recover  upon  a  forthcoming  bond  given 
to  release  personal  property  theretofore  tak- 
en under  attachment  The  bond  was  con- 
ditioned as  follows:  "In  case  the  plalntiflT 
recover  judgment  In  said  action  and  said 
attachment  is  not  dissolved,  then  the  said 
defendant  will  on  demand  redeliver  to  the 
proper  officer  such  attached  property,  or  in 
default  of  such  redelivery,  that  the  said 
defendant,  and  we  as  their  sureties  will  pa;  - 
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or  cause  to  be  paid  to  the  said  plaintiff  the 
full  value  of  the  property  so  released." 
This  is  the  statutory  bond  provided  for  such 
•occasions.     Section  2715,  Mills'   Ann.   St 

Defendant,  who  was  surety  on  the  bond, 
offered  to  prove  in  the  trial  court:  "That 
after  the  obtaining  of  the  judgment  that  he 
iveiit  to  the  olHoer  who  had  levied  the  writ 
of  itttachmeut  and  being  in  possession  of  the 
proiiert.v,  offered  to  return  the  property  lev- 
ied u]>ou,  and  asked  him  to  go  with  him  to 
receive  the  property,  as  it  was  at  the  same 
place  as  at  the  time  it  was  levied  upon; 
that  the  officer  refused  to  receive  the  prop- 
erty or  to  go  with  him,  and  told  him  at  the 
time,  that  he  knew  when  the  attachment 
was  levied  that  It  was  of  no  value,  for  the 
reason  that  the  property  was  more  than 
•covered  in  its  value  by  a  mortgage,  and  that 
the  parties  could  not  have  recovered  any- 
thing whatever  If  he  had  not  signed  the 
bond."  This  proof  was  rejected.  In  this 
the  court  erred.  In  Murray  v.  Ginsberg,  10 
Colo.  App.  63,  48  Pac.  968,  It  was  held  that 
before  a  cause  of  action  will  accrue  against 
the  sureties,  there  must  be  a  demand  made 
upon  the  principal  for  the  goods,  and  this 
demand  must  not  have  been  complied  with. 
If  the  attachment  defendant  had  offered  to 
surrender  the  property,  there  could  be  no 
liabilitj-  on  the  bond,  and  the  fact  that  the 
property  was  offered  to  be  redelivered  by 
the  surety  In  whose  possession  It  then  was. 
Instead  of  the  principal,  can  make  no  differ- 
ence. Under  the  conditions  of  the  bond,  the 
first  thing  that  the  attachment  creditor  was 
entitled  to  was  the  delivery  of  this  property. 
In  the  event  of  his  obtaining  judgment  and 
the  attachment  not  having  been  dissolved. 
He  could  not  avoid  the  taking  of  the  prop- 
erty simply  because  the  tender  was  made 
by  the  surety  Instead  of  the  principal. 

The  court  having  erred  In  the  rejection 
of  this  testimony,  the  cause  will  be  reversed 
and  remanded. 

Reversed. 

G.4BBERT,  C.  J.,  and  GODDARD,  J.,  con- 
cur. 


ASHTOX  V.  EDWARD  THOMPSON  CO. 
(Supreme  Court  of  Colorado.     April  2,  1906.) 

1.  Sale— .\cnoNs  fob  Purchase  Pbice— Bub- 
DEX  OF  Proving  Sale  and  Delivery. 

One  sning  for  the  purchase  price  of  goods 
has  the  burden  of  proving  a  sale  and  delivery. 
fKd.  Xote. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  Si  1044-1040.] 

2.  Same— Proof  op  Sale  and  Delivery. 

Tile  mere  presentation  of  a  bill  for  mer- 
chandise is  no  proof  of  the  sale  and  delivery 
thereo'. 

Appeal  from  Teller  County  Court;  A.  S. 
Frost,  Judge. 

Action  by  the  Edward  Thompson  Company 
against  Scott  Ashtou.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Frank  J.  Hangs,  for  appellant. 


BAILET,  J.  Appellee^  who  was  plaintiff 
below,  brought  this  action  against  appellant 
for  books  alleged  to  have  been  sold  and  de- 
livered In  April,  1900,  to  appellant,  for  an 
agreed  sum  of  $142,  and  claiming  that  there 
was  a  balance  due  of  $117.  The  answer  was 
a  general  denial,  and  for  a  second  defense 
payment  was  alleged.  But  one  witness  tes- 
tified. This  witness  stated  that  he  presented 
the  bill  for  the  books  to  defendant  and  that 
defendant  refused  to  pay  It,  stating  that 
plaintiff  had  not  treated  him  right.  The  wit- 
ness stated  that  he  did  not  know  whether  or 
not  the  books  had  ever  been  sold  or  delivered 
to  defendant.  Aside  from  this  testimony, 
the  only  other  evidence  introduced  was  a 
statement  of  account,  from  which  it  appear- 
ed that  plaintiff  charged  defendant,  on 
account  of  lawbooks,  $142  and  gave  credit 
by  cash  received  for  $25,  leaving  a  balance 
of  $117.  The  jury  rendered  a  verdict  in 
favor  of  plaintiff  for  $117  and  Interest  De- 
fendant appeals. 

The  sale  and  delivery  of  the  books  by 
plaintiff  to  defendant  was  the  gist  of  the 
action.  The  burden  was  upon  the  plaintiff 
to  prove  such  sale  and  delivery.  This  the 
plaintiff  did  not  do.  There  is  no  evidence 
upon  which  the  verdict  can  be  sustained. 
The  mere  presentation  of  a  bill  for  merchan- 
dise Is  no  proof  of  the  sale  and  delivery  of 
the  articles.  There  being  no  evidence  upon 
which  the  verdict  of  the  jury  can  stand,  the 
trial  court  should  have  set  it  aside.  For  the 
reasons  stated,  the  judgment  will  be  reversed. 

Reversed. 

GABBERT,  C.  J.,  and  GODDARD,  J., 
concur. 


CITY  OP  KKID  V.  WIGGIIR. 
(Supreme  Court  of  Oklahoma.    Sept.  5,  190S.) 

1.  Appeal— Setthno    and    Signing    Case. 

A  case  for  the  Supreme  Court  must  be 
settled  and  signed  by  the  judge  trying  the  same, 
but  need  not  be  .settled  and  signed  in  the  district 
where  the  case  is  tried.  A  case  settled  and  -sign- 
ed by  the  judge  out  of  the  district  where  the 
same  was  tried,  but  within  the  territory,  and 
within  a  district  where  he  is  then  exercising 
judicial  powers,  is  properly  signed  and  settled. 

2.  Same— Ebbor— Waiver. 

Failure  to  except  to  the  overruling  of  a  mo- 
tion for  a  new  trial  is  a  waiver  of  error  as  to 
sucli  ruling,  and  all  alleged  errors  of  law  occur- 
ring at  the  triai  for  which  a  new  trial  might  be 
granted.  Vaughn  Lumber  Co.  v.  Missouri 
Mining  &  I.,unibpr  Co..  4t  Pac.  81,  3  Okl.  174 ; 
City  of  Atchison  v.  Byrnes,  22  Kan.  (iH,  followed. 

[Ed.  Note.— For  cases  in  point,  see  vol.  2, 
Cent.   Dig.   Appeal    and   Error,    $$   1759-1763.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Garfield  County; 
before  Justice  C.  F.  Irwin. 

Action  by  Clara  Wigger  against  the  city  of 
Enid.  Judgment  for  plaintiff.  Defendant 
brings  error.     Dismissed. 

W.  H.  Hills,  City  Atty.,  and  Houstin  James, 
for  plaintiff  in  error.  WIttinghill  &  Hubbell, 
for  defendant  In  error. 
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GILLETTE,  J.  A  motion  to  dismiss  the 
proceedings  in  error  herein  has  been  filed 
in  this  court,  which  motion  is  In  the  fol- 
lowing words :  "In  the  Supreme  Court  of  the 
Territory  of  Oklahonin.  The  City  of  Enid, 
Plaintiff  In  Error,  v.  Clara  Wlgger,  Defend- 
ant in  Error.  Motion  to  Dismiss  Petition  in 
Error.  Conies  now  the  said  defendant  In 
error,  Clara  Wigger,  and  moves  the  court  to 
dismiss  the  said  petition  in  error,  filed  In 
this  case  for  the  reasons:  First.  The  case- 
made  filed  In  this  cause  was  settled,  certified 
and  signed  by  the  Honorable  Clinton  F. 
Irwin,  the  judge  who  tried  the  cause  at  a 
place  outside  of  the  fifth  judicial  district.  In 
which  said  cause  was  tried,  to  wit,  the  city  of 
El  Reno,  In  the  Second  judicial  district,  of 
said  Territory.  Second.  That  the  plaintiff 
In  error  did  not  except  to  the  overruling  of 
Its  motion  for  a  new  trial  which  was  filed 
and  presented  to  the  court  below,  and  hence 
there  is  nothing  Iwfore  the  court  for  review." 

In  support  of  the  first  ground  of  this 
motion  said  defendant  files  affidavit  marked 
"Exhibit  A."  In  support  of  the  second  groiuid 
of  this  motion  said  defendant  in  error  sub- 
mits the  journal  entry  of  the  order  overruling 
said  motion  for  a  new  trial,  as  same  appears 
on  page  153  of  the  case-made  herein,  which 
order  reads  as  follows:  "And  now  on  this 
5th  day  of  December,  1903,  the  same  being 
one  of  the  Judicial  days  of  this  term  of  this 
court,  the  above-entitled  cause  comes  on  to 
l»e  heard  upon  defendant's  motion  for  new 
trial,  and  the  plaintiff  appearing  by  her  at- 
torneys, WhittlnghlU  &  Hubbell,  and  the  de- 
fendant by  Its  attorneys.  H.  G.  McKeever, 
city  attorney,  and  Houstln  .Tames,  the  said 
motion  is  submitted  to  the  court  who  upon 
consideration  thereof  overrules  the  same. 
And  It  Is  by  the  court  ordered  that  the  plain- 
tiff have  judgment  In  conformity  to  the  ver- 
dict returned  herein.  It  Is  therefore  con- 
sidered and  adjudged  by  the  court  that  said 
plaintiff.  Clara  Wigger,  have  and  recover  of 
the  said  defendant,  city  of  Enid,  the  suuj  of 
one  thousand  dollars  together  with  the  costs 
of  this  case,  for  the  payment  of  whU-h  It  is 
hereby  ordered  that  the  defendant,  city  of 
Enid,  shall  through  its  proper  authorities 
le^-y  a  sufficient  tax  uiwn  the  taxable  prop- 
erty of  said  city  provided  that  all  proceedings 
to  enforce  sijch  levy  are  stayed  for  ninety 
days  to  allow  petition  In  error  to  l)e  fllwl, 
and  in  case  a  petition  in  error  is  filed  within 
ninety  days  then  all  further  jiroceedlngs  are 
stayed  mitil  the  same  is  heard  In  the  Su- 
preme Court.  To  which  judgment  defendant 
excepts  and  is  by  the  court  given  sixty  days 
In  which  to  make  and  serve  a  case-made  for 
the  Supreme  Court,  and  plaintiff  is  given  ten 
days  to  suj^est  amendments,  the  case  to  be 
signed  and  «ettle<l  upon  five  days'  notice.  C. 
F.  Irwin,  Judge.  O.  K.  Whittlnghill  &  nub- 
bell.  Attys.  for  Pltff.  McKeever  &  James. 
Attys.  for  Deft." 

It  must  be  conceded  that  the  settling  and 
signing  of  a  case-made,  by  the  Judge  trying 


the  cause.  Is  the  exercise  of  a  judicial  power, 
and  a  judicial  function,  and  one  which  the 
law  hag  conferred  upon  the  judge  trying  the 
cause,  and  upon  no  one  else,  .\nother  judge, 
while  acting  as  judge  of  the  district,  may  ex- 
tend the  time  within  which  It  Is  to  be  done, 
hut  the  Judge  who  tried  the  case  must  pass 
upon  a  motion  for  a  new  trial,  and  must 
settle  and  sign  the  case  when  i)repared  for 
the  Supreme  Court.  It  api)ear8  from  the  re- 
cord In  this  case  that  the  judge  of  the 
Second  judicial  district  was  siiecially  dlre<-t- 
ed  and  empowered  to  exercise  the  ix>wers  and 
functions  of  the  judge  of  the  Fifth  judicial 
district  In  the  county  of  Garfield.  For  the 
time  being,  and  as  to  the  special  business  b.v 
him  transacted,  he  was  the  judge  of  the 
Fifth  judicial  district.  As  to  that  business 
his  judicial  power  and  authority  to  hear  and 
determine  the  cause  was  limited  to  that 
district,  and  must  be  exercised  within  the 
district.  In  making  and  settling  a  case-made 
for  the  Supreme  Court  by  the  judge  who 
tried  the  case,  is  It  necessary  that  he  should 
act  In  that  behalf  within  the  district  in 
which  the  case  was  tried?  It  must  be  con- 
ceded that  the  iwwer  to  act  In  settling  and 
signing  a  case-made  is  not  bound  by  the  same 
rules  with  reference  to  jurisdiction  as  are 
questions  which  arise  upon  a  trial  of  a  cause, 
for  there  the  jurisdiction  is  limited  to  the 
county,  while  in  settling  a  case-made  the 
Jurisdiction  of  the  Judge  is  at  chambers,  and 
may  be  exercised  any  where  In  the  district. 
This  is  the  rule  in  the  states  where  the 
judicial  jurisdiction  can  only  be  exercised  in 
the  district  where  they  arise,  and  where  a 
judge  elected  for  a  district  may  only  act,  but 
in  this  territory  the  Judges  are  territorial 
judges  appointed  to  seats  upon  the  supreme 
bench  of  the  territory.  Districts  are  assign- 
ed to  each,  it  Is  true,  by  the  Supreme  Court, 
but  the  district  may  be  clmnged  at  the  will 
of  the  Supreme  Court,  and  the  judge  of  an.v 
district  may,  at  any  time,  be  assigned  to  pre- 
side over  some  other  district.  This  presinits 
quite  a  different  status  from  that  found  In 
the  states,  espedall.v  the  state  of  Kansas,  the 
authority  of  which  is  relied  on  in  presenting 
this  motion.  To  hold  here  that  a  judge  must 
j  travel  over  the  territory  In  the  exercise  of 
his  Jurisdiction  at  chambers  In  each  matter 
that  might  rightfully  come  liefore  him  as 
judge  In  such  county  would  be  to  fix  a  rule 
that  not  only  would  work  hariU^Lip,  but,  be- 
cause of  the  loss  of  time,  would  be  of  great 
detriment  to  the  public  business.  We  hold 
that,  under  the  peculiar  pi-ovislons  of  the  law 
in  Oklahoma,  a  Judge  may  settle  and  sign  a 
case-made  at  any  place  In  the  territory  of 
Oklahonm  where  the  J»idge,  at  the  time,  may 
be  In  the  discharge  of  official  dut,v  under  the 
laws  of  the  terrltoi-y.  This  holding  Is  not  In 
conflict  with  the  case  of  Slgman  v.  Poole,  -"i 
Okl,  077,  41)  Pac,  044,  for  In  that  case  the 
Judge  acted  outside  of  the  terrltor.v.  In 
this  case,  Mr,  Ju.«itlce  Irwln,  presiding  judge 
of  the  Second  Judicial  district,  was  lawfully 
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assigned  to  try  tbe  case  In  question,  to  the 
Fifth  Judicial  distrlot,  nnd  finally  settled  the 
case-made  at  El  Reno  in  tbe  Second  Judicial 
district.  This,  we  think,  he  lutd  a  right  to  do; 
and  tlie  motion,  for  the  reasons  here  stated, 
will  be  denied. 

From  the  re<-ord  it  also  appears  that  no  ex- 
(K>i)tion  was  saved  to  the  order  of  the  court 
ovorrulliig  tbe  motion  for  a  new  trial,  and 
ns  all  tbe  errors  allegcnl  and  set  out  in  tbe 
Iietition  in  error,  are  errors  occurring  on  the 
trial  of  the  cause,  it  follows  there  Ik  uothiug 
liefore  the  court  wltli  which  tbe  plaintiff  In 
(>rr(>r  was  not  Rntisfled  in  the  court  below. 
At  all  events  there  is  uotbing  before  this 
court  (tilling  for  afllrniatiou  or  reversal. 
City  of  Atchison  v.  Byrnt's,  22  ICjtn.  (55; 
Vaughn  Lumber  Co.  v.  Mo.  Mining  &  Lumber 
Co.,  3  Okl.  174,  41  Pac.  81:  Longfellow  v. 
8nitth  (Kan.  App.)  Ul  I'ac.  87.').  The  opinion 
In  this  case  (14  Okl.  17(;,  77  Tac.  1!M»  lis  modi- 
fle«l  to  conform  to  the  views  herein  expressed. 

Tbe  motion  in  this  i-onrt,  to  dismiss  the 
appeal  uiton  tbe  ground  that  no  esceittiou 
was  taken  to  tbe  order  of  tlie  trial  court 
overruling  tbe  motion  for  a  new  trial,  must, 
therefore,  be  granted,  and  tbe  appeal  dis- 
missed at  the  cost  of  tbe  plaintlflf  in  error. 
All  the  .Justices  concurring.  e.\cept  IltWIX, 
.T.,  who  presided  In  tbe  court  below,  not 
sitting. 


BEItUY  et  al.  t.  GK1SP:U  MFG.  CO. 

fSnpreme  Court  of  Oklahoma.  Sept.  5,  ]fl05.) 

1.  Pi,EADiso — Petitio?j— Stbikino    Out. 

It  i«  prror  for  the  court  to  stistain  a  mo- 
tion to  strike  out  cprtain  portions  of  a  i)etitioD, 
iinless  such  parts  are  Ktatcnioiits  of  matter  for- 
eign to  the  cause  and  raise  no  issue  proper  to 
be  raised  in  the  oaxe.  and  nnleKs  stich  motion  is 
made  by  the  party  prejudiced  thereby. 
"2,  Same — (tenebat.  Demubkek. 

Where  the  language  of  the  petition  is  sofR- 
ciently  explicit  to  raise  an  issue  of  fact  uimn 
which  the  pleader  would  be  entitled  to  recover 
in  the  case,  it  is  error  to  siiiitain  a  general  de- 
murrer to  the  petition. 
(Syllabua  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
lH»fore  Justice  B.ayard  T.  Ilaincr. 

Action  by  AV.  E.  Berry  and  J.  H.  McDon- 
ald against  the  Gelser  Manufacturing  Com- 
pany. Judgment  for  defendant,  nnd  plain- 
tiffs bring  error.    Keversinl  and  remanded. 

This  was  an  action  for  damages  fortbecou- 
v(>rsion  of  certain  personal  property  by  the 
defendant  in  error  l>elonglng  to  the  plalntitCs 
in  error,  which  said  property  is  fully  set 
forth  and  described  in  tbe  petition,  which  is 
as  follows:  "In  the  District  Court  of  Kay 
County,  Oklahoma  Territory.  \V.  E.  Ben-y, 
and  J.  H.  McDonald,  Plaintiffs,  v.  Tbe  Geiaer 
Mannfacturing  (Company,  a  Coriwration,  De- 
fendant. Amended  I'etitiou.  Come  now  tbe 
plaintiffs  above  named,  and  by  leave  of  court 
first  bad  and  obtained  tile  this  their  amended 
petition,  and  for  cause  of  action  against  said 


defendant  allege  and  say:  That  on  and  prior 
to  the  acth  day  of  August,  1890,  the  plain- 
tiffs were  tbe  owners,  and  in  tbe  quiet  and 
peaceable  possession,  and  entitled  to  the 
quiet  and  peaceable  possession,  of  tlie  follow- 
ing described  personal  property,  of  the  value 
of  $3,000,  and  of  tbe  usable  value  of  $50  per 
day,  to  wit:  One  Peerless  engine,  class  F, 
No.  5.822;  one  Peerless  separator,  class  A. 
No.  10.3."i0:  one  wind  stacker,  No.  778;  one 
Peerlesn  feeder,  No.  23«;  one  Ijoss  weigher, 
No.  :{.371;  Gandy  drive  belt.  tank.  pump, 
and  hose;  one  automatic  weigher;  and  one 
self-feeder.  That  heretofore,  to  wit,  on  the 
3d  day  of  July.  3808.  J.  H.  McI>onaId,  one 
of  the  parties  plaintiff  herein,  together  with 
Charles  Smith  and  Frank  Smith,  purchased 
of  the  said  defendant  a  certain  threshing 
machine  outfit,  consisting  of  separator  and 
traction  engine,  together  with  the  necessary 
equipments  l)eIonging  thereto,  nnd  forming  a 
complete  threshing  mndilne  outfit,  for  the 
consideration  of  $2.2.50.  I)eing  the  same  prop- 
erty as  aljove  descrllied.  with  tbe  exception 
of  the  weigher  and  self-fee<ler,  and  at  said 
time  made.  execute<l,  and  dellvereil  to  said 
defendant  their  promissory  notes  in  writing 
for  such  amount,  secured  by  chattel  mort- 
gages nyiou  said  threshing  machine  outfit. 
That  on  or  aliout  the  15th  day  of  July.  1809. 
tlie  said  Charles  Smith  and  Frank  Smitb, 
for  a  valuable  consideration,  sold  and  deliver- 
ed to  W.  E.  Berry,  plaintiff  above  named,  all 
their  right,  title,  and  interest  in  and  to  said 
property  and  thresliing  outfit,  excepting  said 
weigher  and  self-feeder  last  above  named, 
which  was  at  that  time  not  a  part  of  nor  at- 
taclicil  to  said  threshing  outfit.  That  thereaf- 
ter, and  prior  to  the  2<>th  day  of  September, 
18!)n,  the  plaintiffs  ptircbase<l  and  attached 
said  weigher  and  self-feeder  to  said  thresh- 
ing outfit,  which  said  weigher  and  feeder 
was,  and  is,  of  the  value  of  $275.  Pliiintiffs 
further  say  that  tlicre  has  been  paid  on  the 
said  purchase  price  of  said  property,  the  sum 
of  $1,451..")0,  leaving  a  balance  of  $748..")()  com- 
ing due  and  payable  to  the  defendant  from 
tbe  iilnlutlffs  above  uuuied,  and  that  sucii 
payment  was  made  on  and  before  the  said 
2<ith  day  of  August,  1800.  That  on  or  about 
tbe  20tb  day  of  August,  ISJK),  while  plain- 
tiffs as  aforesaid  were  in  the  full  and  com- 
plete <-ontrol,  possession  and  ownership,  and 
while  they  were  entitled  to  tbe  possession  of 
said  property  and  while  it  was  of  tbe  said 
value  of  $.'{,000,  and  of  tlie  usable  value  of 
$.~>(^  IMH-  day.  tbe  said  defendant  unlawfully 
and  wrongfully  took  iwssessioii  of  nil  of  tlio 
said  property  under  a  writ  issued  In  a  suit 
in  replevin  against  J.  IT.  McDonald.  Charles 
Smith,  and  Frank  Smith.  Prior  to  taking 
possession  of  said  property  as  aforesjiid.  and 
prior  to  obtaining  said  writ  of  replevin,  tln> 
defeudnnt,  well  knowing  that  these  plalutlffi! 
were  the  owiiere  of  all  of  said  property,  and 
that  tbe  said  Smiths  bad  sold  and  delivered 
their  interest  therein  to  tlie  plaintiff  W.  E. 
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BeiTy,  and  that  the  said  plalntltFs  were  able, 
ready  and  willing  to  pay  said  defendant  the 
remainder  of  the  purchase  price,  amounting 
to  al)out  $750.  That  on  or  about  the  29th 
day  of  August,  1899,  tlie  defendant  contract- 
ed with  the  plaintiffs  to  release  the  said 
Smith  and  McDonald  from  the  payment  of 
said  sum,  and  accept,  and  did  accept,  the 
plaintiff  W.  E.  Berry  as  the  payer  of  said 
sum,  in  consideration  of  his  executing  and 
delivering  to  said  company,  his  notes  tlierefor 
for  the  amount  then  due,- secured  by  moi"t- 
gage  on  one  hundred  and  sixty  acres  of 
land  in  the  state  of  Kansas,  which  said  con- 
tract the  said  W.  E.  Berry  fully  carried  out 
upon  his  part,  and  made,  executed  and  ten- 
dered to  said  defendant  the  said  notes  and 
mortgage,  which,  however,  the  defeudunt  re- 
fused, without  excuse  or  reasonable  cause, 
and  refused  to  carry  out  his  part  of  said 
contract.  That  afterwards,  and  on  or  alwut 
the  1st  day  of  September,  1899.  and  while 
said  defendant  was  in  possession  of  said 
property  under  said  writ  of  replevin,  and  at 
a  time  when  the  plaintiff  had  no  control  over 
said  property  by  reason  of  the  wrongful  acts 
of  the  defendant,  and  at  a  time  when  defend- 
ant had  become  resi)onsible  to  plaintiff  for 
the  value  thereof,  the  said  separator,  with 
the  attachments  and  Improvements  made  by 
these  plaintiffs,  of  tlie  aggi-egnte  value  of 
$1,023,  was  by  said  defendant  carelessly  and 
negligently  permitted  to  burn,  and  was  then 
and  there  destroyed;  and  plaintiffs  were 
thereby  damaged  in  the  sum  of  $l,r)00. 
Plaintiffs  further  say  that  the  defendant  still 
retains  possession  of  said  engine  and  attach- 
ments of  the  value  of  $1,500,  and  still  retains 
plaintiffs  property  of  the  aggregate  value  of 
$3,000,  and  of  the  usable  value  of  $50  per 
day.  That  In  the  case  of  the  Gelser  Manu- 
facturing Company,  the  defendant  above 
named,  against  J.  H.  McDonald  and  Charles 
Smith  and  Frank  Smith,  above  mentioned, 
in  tlie  probate  court  of  Kay  county,  Okla- 
homa territory,  whei-eln  the  said  writ  of  re- 
plevin above  referred  to  was  wrongfully  ob- 
talnetl,  the  defendants  appeared  and  filed 
their  demurrer  to  the  petition  upon  the 
grounds  and  for  tlie  reasons  therein  set  forth, 
a  copy  of  which  is  hereto  attached,  marked 
Exhibit  A.  That  afterwards,  and  on  tlie 
2C.th  day  of  September,  1890,  said  cause  came 
on  to  be  heard  by  said  probate  court  on 
said  demurrer:  and  the  court  being  fully 
advised,  sustained  said  demurrer,  and  then 
and  there  rendered  a  judgment  dismissing 
said  cause,  a  copy  of  which  said  judgment  is 
herewith  filed,  marked  Exhibit  B.  That  no 
appeal  nor  other  proceedings  were  had  rela- 
tive to  said  property  in  said  cause,  and  the 
said  judgment  became  and  was  and  remains 
final,  and  In  full  force  and  effect;  and  the 
said  defendant  Ijecame.  and  is.  liable  for  the 
return  of  said  property,  or  in  lieu  thereof 
the  value  of  the  same,  together  with  dam- 
apes  for  Its  unlawful  detention  at  the  sum  of 
$50  per  day.    That  notwithstanding  the  fact 


that  the  said  defendant  had  so  taken  posses- 
sion of  all  of  said  property,  and  the  same  had 
been  so  delivered  to  said  defendant  under 
and  by  virtue  of  said  writ  of  replevin:  and 
notwithstanding  the  fact  that  the  court  had 
sustained  the  demurrer  to  their  said  pre- 
tended cause  of  action,  and  that  no  api>eal 
or  other  steps  were  taken  by  said  defemlant 
in  said  cause,  that  the  said  defendant  has 
wholly  failed  to  return  said  property  or  any 
part  thereof  to  these  plaintiffs,  and  has 
wholly  failed  and  neglected  to  account  to  or 
pay  to  plaintiffs  the  value  of  said  propertj-. 
or  any  part  thereof,  and  have  kept  the  same, 
and  still  keep  the  same,  and  the  possession 
of  the  same  from  the  plaintiffs,  whereby 
plaintiffs  have  l)een  damaged  In  the  sum  of 
$2,475,  the  value  of  said  property;  and  the 
further  sum  of  $.3,000  In  damages  which  Is 
due  and  unpaid.  Wherefore,  plaintiffs  de- 
mand judgment  against  said  defendant  in  the 
sum  of  $.">.47.'i  and  costs  of  this  action,  and 
all  otlier  proper  and  equitable  relief.  W.  B. 
Hero<l  and  Fulton  &  Bush,  Attorneys  for 
Plaintiffs."  To  this  petition  defendant  in  er- 
ror filed  its  motion  to  strike  out  certain  parts 
thereof.  This  motion  was  sustained  by  the 
court,  to  which  plaintiffs  excepted.  There- 
after defendant  filed  its  demurrer  to  the  pe- 
tition, for  the  reason  that  certain  causes  of 
action  were  improperly  joined  therein,  and 
for  tlie  further  reason  that  the  said  petition 
did  not  state  a  cause  of  action,  which  deuiur- 
i-er  was  sustained  by  the  court,  to  which  ex- 
ceptions were  saved.  Thereupon  the  said 
plaintiff  elected  to  stand  upon  the  said  peti- 
tion and  the  ruling  of  the  court,  and  refusetl 
to  plead  further,  and  the  court  rendered  judg- 
ment dismissing  the  action  at  the  costs  of  the 
pUilntlff,  to  all  of  which  rulings  exceptions 
were  taken,  and  the  case  Is  brought  here  for 
review. 

W.  B.  Herod,  for  plaintiff  In  error.  J.  F. 
King,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts).  Tlie 
first  assignment  of  error  is  the  sustaining  of 
the  motion  to  strike  out  certain  parts  of  the 
I)etltIoii.  Wilson's  Kev.  &  Ann.  St.  1003,  J 
■i32:j,  provides:  "If  riHlundant  or  irrelevant 
mutter  be  inserted  in  any  pleading,  it  may  be 
stricken  out  on  the  motion  of  the  party  prej- 
udiced thereby."  The  ruling  of  the  court 
striking  out  certain  parts  of  the  petition, 
must  depend  for  Its  correctness  upon  two 
propositions:  First.  Was  the  matter  stricken 
out  redundant  or  Irrelevant?  Judge  Black, 
in  his  Law  Dictionary  (page  1009)  defines  re- 
dundancy to  be  "the  insertion  in  a  pleading  of 
matters  foreign,  extraneous,  and  irrelevant 
to  that  which  it  Is  intended  to  answer ;  the 
fault  of  Introducing  superfluous  matters  In- 
to a  legal  Instrument."  The  term  "irrele- 
vant" Is  by  the  same  learned  author,  at  page 
(H4,  defined  to  be  "not  relevant,  not  relating 
or  applicable  to  the  matter  in  issue,  not  sup- 
porting   the     issue."    Bouvier's   i.aw     Die- 
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tionary,  vol.  2,  p.  433,  defines  the  term  "re- 
dundancy" as  "matter  Introduced  in  an  an- 
swer, or  pleading,  which  is  foreign  to  the  bill 
of  articles."  Now  in  the  case  at  bar  the 
question  is,  were  the  matters  striken  out 
foreign  to  the  case?  Were  they  immaterial 
or  extraneous  to  the  issue  involved?  If  so, 
the  decision  of  the  trial  court  was  right;  if 
not,  it  was  wrong.  It  must  be  borne  In  mind 
that  the  record  discloses  that  this  was  an  ac- 
tion for  conversion,  following  an  action  of 
replevin  in  the  probate  court.  The  action  in 
replevin  had  proceeded  to  a  final  decision,  so 
far  as  the  Issues  joined  In  the  probate  court 
were  concerned.  The  demurrer  to  the  peti- 
tion filed  in  that  court  having  been  sustain- 
ed, and  this  decision  of  the  probate  court  not 
having  been  appealed  from,  and  no  further 
pleadings  having  been  had  in  the  probate 
court,  the  replevin  action  was  dismissed.  We 
take  it  that  the  decision  of  the  probate  court 
in  sustaining  the  demurrer,  and  dismissing 
the  action,  amounted,  in  law,  to  an  order  for 
the  retm-n  of  the  property  covered  by  the 
replevin  writ  by  the  plaintiff  in  the  original 
action  to  the  defendant,  and  that,  by  the 
torms  of  the  replevin  bond  in  that  case,  it 
was  the  duty  of  the  plaintiff  to  return  said 
property  to  the  defendant  under  the  decision 
of  the  probate  court,  and  from  the  time  of 
the  rendering  of  this  decision,  or  at  the  ex- 
piration of  the  time  for  an  appeal  therefrom, 
that  the  holding  of  the  possession  of  said 
property  by  the  plaintiff  in  replevin,  under 
and  by  virtue  of  the  replevin  writ  was 
wrongful,  and  no  demand  was  necessary  on 
the  part  of  the  defendant  in  replevin  for  the 
return  of  the  property  described  in  the  writ. 
Now  the  portion  of  the  petition  which  was 
striken  out  by  order  of  the  court  on  the  mo- 
tion of  the  defendant  in  error  was:  First, 
that  portion  of  the  petition  which  alleged 
usable  value  of  the  property  which  it  Is 
claimed  was  converted  by  the  defendant  in 
error.  If  the  allegation  of  the  petition  that 
the  taking  of  the  property  was  wrongful  was 
sustained  by  the  proof,  then  the  defendant 
in  error  would  be  liable  to  the  plaintiff  in 
error  for  any  and  all  damages  occasioned 
by  such  taking  and  such  conversion,  and,  up 
to  the  time  that  this  property  was  destroyed 
by  fire,  it  must  have  had  a  usable  value,  and 
this  allegation  of  usable  value  w^as  a  nec- 
essary and  proper  allegation  in  the  petition 
where  the  plaintiff  seeks  to  recover  damages 
sustained  by  a  wrongful  and  unlawful  con- 
version. Independent  of  the  question  as  to 
whether,  under  a  wrongful  taking  and  un- 
lawful conversion,  the  defendant  in  error 
would  be  liable  for  the  usable  value  sub- 
sequent to  the  time  the  same  was  destroyed 
by  fire,  it  seems  to  us  that  he  would  certain- 
ly be  liable  for  the  usable  value  up  to  the 
time  of  such  destruction.  Then,  from  an- 
other point  of  view,  we  think  this  allega- 
tion was  proper  as  the  usable  value  might  be 
a  criterion  by  which  the  market  value  of  the 
property  could  be  determined.    The  fifth  re- 


quest contained  in  the  motion  to  strike  out, 
which  was  that  Exhibits  A  and  B  be  stricken 
out,  was  also  sustained,  notwithstanding  the 
fact  that  no  exhibits  were  in  fact  attached. 
This,  to  say  the  least,  was  unnecessary.  The 
second  and  fourth  request  in  the  motion  to 
strike  out  seeks  co  strike  out  that  portion  of 
the  petition  which  alleges  that  the  plulntiff 
in  error  Berry  was  able,  ready,  and  willing 
to  pay  the  balance  due  on  the  property;  that 
the  defendant  had  expressly  agreed  to  accept 
him.  Berry,  as  paymaster,  and  agreed  upon 
the  terms  and  conditions  of  payment,  and 
the  said  Berry  had  performed,  as  far  as  it 
was  his  duty  to  perform,  such  agreement,  and 
had  tendered  to  the  defendant  all  the  require- 
ments of  the  agreement,  and  that,  notwlth> 
standing  this  subsequent  agreement,  and  per- 
formance on  the  part  of  Berry,  the  defendant 
had  unlawfully  taken,  and  wrongfully  con- 
verted, the  personal  property  described  In  the 
petition.  This,  it  seems  to  us,  was  a  plain, 
simple  statement  of  fact,  and  a  statement  of 
fact  which,  if  true,  would  entitle  the  plain- 
tiff to  recover,  and  we  do  not  think  that  a 
party  to  an  action  can  be  prejudiced  by  a 
statement  of  fact  upon  which  the  action  of 
the  other  party  rests,  and  for  this  reason  we 
think  it  was  error  on  the  part  of  the  district 
court  to  strike  out  these  portions  of  the  peti- 
tion. 

The  otlier  assignment  of  error  is  that  the 
court  erred  in  sustaining  the  demiu-rer  of  the 
defendant  to  the  petition,  and  dismissing  the 
cause  at  the  costs  of  the  plaintiffs.  The  two 
grounds  upon  which  the  demurrer  was  sus- 
tained were,  first,  because  several  causes  of 
action  are  improperly  Joined,  and  second,  be- 
cause the  petition  does  not  state  a  eauste  of 
action.  These  can  be  considered  as  one.  An 
examination  of  the  amended  petition  will  dis- 
close tha*-the  material  allegations  of  the  peti- 
tion are  that  plaintiffs  were  the  owners,  and 
in  the  possession  of  certain  property,  describ- 
ing it;  that  the  said  property  was  of  the 
value  of  $3,000,  and  that  It  was  purchased  of 
the  defendant;  and  that  to  the  outfit  as 
described,  so  purchased  of  the  defendant,  was 
added  a  weigher  and  self-feeder  which  was  of 
the  value  of  $275;  that  upon  the  said  pur- 
chase price  had  been  paid  to  the  defendant, 
$1,451.51;  that  on  the  26th  day  of  August 
1899,  while  the  plaintiffs  were  the  owners, 
and  In  the  peaceable  and  quiet  possession  of 
said  property,  the  said  defendant  unlawfully 
and  wrongfully  took  possession  of  the  same, 
from  the  plaintiffs;  that  the  defendant,  know- 
ing all  the  facts,  the  ability  and  readiness 
of  the  plaintiffs  to  pay  any  balance  due  on 
account  of  the  purchase  price  of  the  said 
threshing  outfit  accepted  plaintiff  Berry,  and 
released  the  original  purchasers.  Smith  and 
McDonald,  and  did,  as  a  matter  of  fnct.  make 
and  enter  into  a  different  contract  with  the 
plaintiff  Berry  for  said  property;  that  there- 
after, and  while  the  said  defendant  was  in 
tliG  wrongful  possession  of  the  said  property 
which  was  out  of  and  away  from  the  coutrol 
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of  the  plaintiff,  all  of  the  eaid  property,  by 
reason  of  the  carelessness  and  negligence  of 
the  defendant,  was  burned  and  destroyed, 
with  the  exwiJtion  of  the  engine,  which  the 
defendant  still  keeps,  and  has  and  still  re- 
talus  the  possession  of  the  same,  and  that 
all  of  said  property  was  of  the  value  of 
$3,000.  It  seems  to  ns  that  there  can  be  no 
question  but  that  these  allegations  in  the 
petition  raised  an  issue  which  the  parties 
were  entitled  to  have  submitted  to  a  Jury. 
There  was  tlie  issue  raised  by  this  allegation 
as  to  whether  the  property  was  wrongfully 
taken  from  the  irossesstou  of  the  plaintiffs. 
There  was  also  the  question  at  issue  as  rais- 
ed by  this  petition,  as  to  whether  the  defend- 
ant, prior  to  the  taking  of  iMssession  of  this 
property,  had  not  entered  into  another  and 
different  agreement  with  Berry,  and  as  to 
whether  or  not  Berry  had  performed  on  bis 
part  the  subsetiuent  or  new  agreement,  and 
whether  the  defendant  was  not  in  default  in 
not  performing  its  part  of  the  agreement,  and 
as  to  whether,  under  the  clrcumstauceB,  the 
taking  of  possession  of  this  property  by 
the  defendant  was  wrongrul. 

But  it  is  contended  by  counsel  for  defend- 
ant in  error  that  this  entire  question  has 
been  settled  lu  tlie  case  of  Geiser  Mfg.  Co.  T. 
Berry  et  al.  (Okl.)  70  I'nc.  202.  and  It  is  con- 
tended tliat  tills  Identical  case  was  before 
this  court  and  it  was  there  decided  by  this 
court  that  these  facts  did  not  entitle  the 
plaintiff  to  a  Judgment,  and  tltat  this  deci- 
sion l>ecame  the  settled  law  of  the  case.  We 
have  carefully  exnmlne<l  tbe  decision  in  TO 
I'ac,  and  we  do  not  think  that  the  conten- 
tion of  the  coiuisel  for  defendant  is  correct. 
All  that  was  there  de<-ided  was  that  It  was 
error  for  the  district  court  to  hold  that  tli© 
action  of  the  probate  court  In  sustaining  the 
demurrer  to  the  i>etition  in  the  original  ac- 
tion was  res  adjndlcata  as  to  the  right  of 
IKMsession.  In  that  case  tlie  Jur,v  were  in- 
structed that  the  action  of  the  probate  court 
in  sustaining  the  demurrer  to  the  i>etltlou  lu 
replevin  was  conclusive  of  the  right  of  iws- 
session,  and  the  only  question  remaining  was 
the  amount  of  damages.  This  court  held, 
and  we  think  i>roperly,  that,  ns  the  issue 
raised  by  the  demurrer' to  tlie  petition  In  re- 
plevin in  the  jirobate  court  could  have  been 
decided  without  de<MdiuK  the  merits  of  the 
question  of  the  right  of  possession,  this  deci- 
sion of  the  probate  court  on  the  demurrer 
was  not  nwessiiril.v  ciniciuslve  of  the 
right  of  possession,  and  for  this  reason,  and 
this  reason  alone,  tbe  Judgment  of  the  dis- 
trict court  was  reversed.  But  this  decision 
of  the  Supreme  Court  In  no  way  afi:e<-t8  the 
right  of  these  parties  to  have  the  question  of 
the  right  of  possession  tritnl  in  tile  district 
<-ourt,  and  the  allegations  of  the  i>etition 
raise  the  identical  issue  of  tbe  right  of  pos- 
session, and  should  have  been  sul>mltte<l  to  a 
jury  under  proper  Instructions  of  the  court. 

It  is  also  contended  that  the  allegations  of 


tbe  petition  as  to  tbe  property  baring  been 
destroyed  by  Are  through  the  carelesenneHS 
and  negligence  of  the  defendant  in  error  is 
not  stated  with  sufficient  definitenees;  that 
the  manner  in  which  the  defendant  in  error 
was  careless  is  not  stated.  Some  authorities 
are  cited  to  sustain  this  position.  But  we 
believe  a  differ»it  rule  obtains  where  parties 
are  shown  to  lie,  at  the  time  of  tbe  fire, 
wrongfully  in  possession,  to  that  which  ob- 
tains In  tbe  class  of  cases  cited  in  the  author- 
ities. But  even  if  this  contoition  is  tenable, 
it  would  only  prove  that  the  petition 
might  be  subject  to  a  motion  to  nuike 
more  definite  and  certain.  In  tbe  absence 
of  such  a  motion,  we  think  tbat  this  pe- 
tition states  the  carelessness  with  suffi- 
cient certainty.  One  of  the  allegations  of 
the  iietltlon  Is  that  the  machinery  and  thresh- 
ing outfit  as  H  Is  called,  which  was  taken, 
was  of  much  greater  value  than  the  bal- 
an(«  due  the  defendant  from  the  Smiths,  and 
the  allegation  la  made  that  Berry,  tbe  plain- 
tiff in  error,  having  become  the  owner  and 
entitled  to  whatever  possession  and  rights 
the  Smiths  held,  it  was  due  to  Berry  that 
an  accounting  be  bad.  and  any  balance 
which  might  remain  after  the  payment  of  the 
iudebtednete  to  tbe  defendant  In  error  should 
be  paid  to  him.  But.  lu  the  most  liberal  con- 
struction that  might  be  made  with  reference 
to  the  conduct  of  the  defendant  as  plaintiff 
In  tbe  original  suit  mentioned,  it  would  seem 
that  Justice  and  fair  dealing  would  dictate 
that  they  should  have  proceeded  to  have 
taken  the  proiierty  by  virtue  of  their  chattel 
mortgage,  and  to  have  dlsiiosed  of  the  property 
as  in  the  mortgage  provided,  and  apply  the 
proceeds  to  the  satisfaction  of  their  debt  so 
that  the  parties  might  determine  whether  any 
balance  remains.  This  would  seem  to  be  In 
keeping  with  equity  and  good  conscience. 
But  this  petition  contained  the  statement, 
fairly  and  squarely,  of  the  conversion  of  all 
this  property  by  tbe  defendant,  and  this  was 
a  traversable  fact,  and  a  fact  which,  under 
projier  instructions,  should  have  been  sub- 
mitted to  a  Jury,  and  we  think  the  action  of 
the  court  In  striking  out  portions  of  the  peti- 
tion, and  in  sustaining  a  general  demurrer 
to  the  petition  and  dismissing  the  case  at 
the  costs  of  the  plaintiff,  was  such  error  for 
which  tbe  case  will  be  reversed. 

We  do  not  desire  at  this  time  to  be  under- 
stood as  expressing  any  opinion  as  to  whether 
the  taking  and  conversion  of  the  property  by 
tlie  defendant  was  rightful  or  wrongful,  as. 
tmder  this  decision,  this  case  must  again  be 
submitted  to  tbe  Jury,  and  we  only  say  that 
the  petition,  and  the  allegations  therein  con- 
tained, raised  an  Issue  which  should  be 
tried  iiy  a  Jui-y  under  proper  instructions  of 
the  court. 

For  this  reason,  tbe  Judgment  of  the  dis- 
trict court  is  reversed,  at  the  costs  of  the  de- 
fendant in  error,  and  the  cause  remanded  to 
the    district    court    for    further    action    In 
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accordance  with  this  opinion.  AH  the  Jus- 
tices coucurrlui?,  except  HAINEH,  J.,  who 
having  tried  the  case  below,  took  no  part  In 
this  decision. 


TIIREADGILrj   v.  COLCORD. 
(Supreme  Court  of  Oiclahoma.    I'eb.  14,  190C.) 

1.  Receivers— Sale— How  Conducted. 

Under  the  laws  of  this  territory,  where 
a  rece:»'er  is  appointed  by  the  court,  and  at  the 
time  fixed  for  ttie  sale  the  said  receiver  is  neces- 
sarily alment  from  the  place  of  sale,  on  appli- 
cation of  the  receiver,  or  any  party  in  interest, 
the  court  may  appoint  an  acent  for  the  purpose 
of  conducting  the  sale ;  and  tliat  sale  so  made, 
if  otherwise  regular,  will  be  confirmed,  and 
such  agent  will  not  be  required  to  take  oath 
or  give  bond,  unless  so  directed  by  the  order 
appointing  him. 

2.  Same— Notice  of  Sale. 

The  statute  in  relation  to  the  notice  to  be 
given  in  case  of  sales  under  execution  does  not 
govern  in  case  of  receiver's  sales.  If  the  court 
in  the  decree  authorizing  the  sale  orders  that 
notice  be  given,  a  compliance  with  such  order 
is  all  that  is  required. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  §  230.] 

3.  Same— OB.TECTION8— Estoppel. 

A  plaintiff  who  has  filed  a  petition  in  a 
court  of  competent  jurisdiction  against  cer- 
tain defendants  asking  to  have  a  receiver  ap- 
pointed, and  such  receiver  is  appointed  without 
objection,  and  the  sale  is  made  by  said  receiver 
or  by  some  agent  appointed  by  the  court  for 
him,  and  at  such  sale  the  plaintiff  is  a  bidder, 
and  the  property  is  sold  to  him  under  his  bid, 
such  plaintiff  is  presumed  to  take  notice  of 
all  proceedings  and  orders  taken  or  made  in  the 
case,  and  is  estopped  from  questioning  the 
appointment  of  the  receiver,  or  the  agent  to 
sell  said  real  estate,  in  a  collateral  proceeding. 
[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Receivers,  f,  240.] 

4.  Same— Collateral  Attack. 

When  a  purchaser  at  a  master's  sale  under 
a  decree  is  himself  a  party  to  the  suit  in  which 
the  decree  was  entered,  he  cannot,  in  a  collat- 
eral proceeding,  raise  a  question  as  to  the 
irregularity  of  the  decree,  but  if  the  decree  is 
irregular  so  that  the  purchaser  will  not  get  a 
good  title  to  the  premises  purchased  by  him, 
his  remedy  is  to  apply  to  the  court  directly  to 
set  aside  the  decree  on  that  ground, 
o.  Same— Rbvebsal  of  Decree— Effect  on 
Sale. 

Though  the  case  in  which  the  receiver  was 
appointed  might  be  subsequently  reversed  on 
appeal,  such  reversal  would  not  affect  the  sale 
if  the  court  liad  jurisdiction  to  render  the 
decree,  and  the  fact  that  the  plaintiff  in  tlie 
suit  in  which  the  receiver  was  appointed  was 
himself  the  purchaser  at  the  receiver's  sale, 
would  not  alter  the  case.  The  general  rule 
is  that  a  purchase  at  a  decretal  sale  made 
by  a  court  of  competent  jurisdiction  is  valid, 
unless  the  decree  be  void,  although  it  may  be 
reversed. 
6.  Same— Conpibmatiok. 

In  a  receiver's  sale,  where  a  report  of 
sale  is  made  and  filed  in  the  court  from  which 
the  de<-ree  issued,  and  a  motion  is  made  to  set 
aside  the  »ale,  and  the  court  after  hearing  argu- 
nient  of  counsel  and  coiiaidering  the  motion  to  set 
aside  the  sale  overruled  the  motion,  and  tbere- 
ui)on  entered  an  order  that  the  bidder  pay 
into  the  hands  of  the  clerk  of  the  court  the 
amount  of  his  bid,  and  that  the  leceiver  make, 
execute,  and  deliver  to  the  bidder  a  deed  con- 
veying the  real  estate  purchased,  this  amounts 


In  law  to  a  confirmation  of  said  sale,  although 
the  court  does  not  say  in  express  language. 
"I  hereby  confirm  the  sale."  The  order  made 
by  the  court  amounts  legally  to  the  same  thing, 
and  recognizes  the  validity  of  the  sale. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklalionia 
County;    before  Justice   Bnyard  T.  Halner. 

Charles  F.  CoU-ord,  ns  receiver  of  the  Ok- 
lahoma Woolen  Mills,  sold  certain  projjert.v 
at  receiver's  sale  at  which  John  Threadgill 
became  purchaser.  On  refusal  to  comply 
with  the  bid,  the  receiver  commenced  an  ac- 
tion for  the  recovery  of  the  ninount  of  the 
bid.  From  a  Judgment  for  plnlntlff,  Col- 
cord  brings  error.    AfHrmed. 

In  this  case,  the  plaintiff  in  error,  John 
Threadgill,  was  the  i)urcliaser  at  a  re- 
ceiver's sjile  of  certain  property  tormerly 
belonging  to  the  Oklahoma  'Woolen  Mills,  of 
which  Charles  F.  Colcord,  the  defendant  In 
error,  had  been  appointed  receiver.  The  re- 
ceiver's sale  was  made  under  and  by  virtue 
of  an  order  of  the  judge  of  the  district  court 
iu  and  for  Oklahoma  county,  the  said  order 
being  made  on  the  18th  day  of  May,  1904. 
The  receiver  caused  the  property  ordered  by 
the  court  to  'oe  sold  to  be  advertised  for 
sale  in  the  Dally  Oklahoiuan  and  the  Times- 
Journal,  two  daily  new8i>ni)«rs  of  general 
circulation  published  iu  Oklaboiun  county. 
The  plaintiff  in  error,  Threadgill,  was  a 
stockholder  in  the  Oklahoma  Woolen  Mills, 
and  was  the  plaintiff  In  the  case  in  which 
the  receiver  was  ai>i>ointed.  Ou  the  day  of 
the  receiver's  sale,  Messrs.  Grant  &  Mc- 
Adams,  as  agents  and  attorneys  for  Thread- 
gill, appeared  at  the  sale  and  hid  for  the 
proiwrty  the  sum  of  $12,000  and  this  being 
the  highest  and  best  hid  then  offered,  the 
master,  or  auctioneer  appointed  to  conduct 
such  sale,  declare<l  said  proi)erty  sold  to  the 
plaintiff,  and  immediately  demande<l  of  him 
the  payment  of  tiia  amount  of  hla  bid.  The 
plaintiff  asked  for  further  time  to  examine 
the  recoi-ds  ns  to  the  title,  which  was  grant 
ed.  Subsequently,  Threadgill,  the  plaintiff, 
refused  to  perform  the  condition  of  his  bid. 
and  to  take  tiie  proi>erty,  claiming  that  tlic 
appointment  of  tlio  receiver  in  the  case,  and 
the  conduct  of  the  sale  was  irregular,  ami 
not  in  accordance  with  the  statute.  On  the 
20th  day  of  July,  VMH,  the  plaintiff  herein 
moved  the  court  in  tlie  case  In  which  the 
receiver  had  been  apiiolnted,  to  set  aside 
the  receiver's  sale.  This  motion  tiie  court 
denieil,  and  ordered  that  Threadgill  pay  into 
the  hands  of  the  clerk  of  tlie  court  the  sum 
of  112,000.  the  amount  of  his  bid  for  said 
proi>erty,  and  tlmt  ui>on  such  payment,  the 
receiver  make,  execute,  and  deliver  to 
Threadgill  a  deed  conveying  the  property 
purchasetl  by  him  at  said  sale.  triK>u  said 
order  being  made  by  the  court,  the  plaintiff. 
Threadgill,  refused  to  comply  with  such  or- 
der, whereupon  the  court  ordered  that  the 
re<-elver  of  the  Oklahoma  Woolen  Mills, 
Charles    F.    Colcord,    commence    an    action 
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against  Threadglll  to  recover  the  amount  of 
the  bid.  On  the  12th  of  September,  1904.  In 
accordance  with  the  order  made  by  the  court 
In  the  case  In  which  tlie  receiver  was  ap- 
pointed, an  action  was  commenced  in  the 
district  court  of  Olvlahoma  county  by  the 
receiver  of  the  Oklahoma  Woolen  Mills 
against  John  ThrendgUl  for  the  recovery  of 
the  amount  of  his  bid,  and  a  petition  set- 
ting up  the  facts  was  filed  herein,  to  which 
petition  the  defendant  filed  an  answer,  after 
which  plaintiff  moved  for  Judgment  on  the 
pleadings,  which  motion  was  granted  by 
the  court  and  judgment  rendered  In  favor  of 
the  receiver,  and  against  the  plaintiff  in  er- 
ror, Threadgill,  for  the  sum  of  $12,270.06, 
being  tue  amount  of  the  bid  on  said  prop- 
erty, together  with  7  per  cent  interest  there- 
on from  the  date  of  the  sale.  To  which 
finding  and  judgment,  plaintiff  In  error, 
Threadgill,  exeepte<l,  and  takes  his  appeal 
to  this  court,  and  brings  the  matter  here 
for   review. 

W.  F.  Wilson  and  Grant  &  Me.A.dama,  for 
jilalntiff  in  error.  Flynn  &  Aiues  and  Hays, 
Tlioi-p  &  Thorp,  for  defendant  in  error. 

IKWIX,  J.  (after  stating  the  facts).  The 
first  assigmiiont  of  error  Is  that  tlie  said 
Charles  F.  Cok-ord  was  not  eligible  as  re- 
ceiver of  the  Oklahoma  Woolen  Mills,  be- 
cause a  stockholder  and  director  of  the  cor- 
lioration,  and  because  a  party  to  the  action 
in  which  the  said  receiver  was  appointed; 
second,  that  the  pi-oiierty  was  not  advertised 
for  sale  in  accordance  with  the  provisions 
of  the  statute  of  Oklahoma,  relative  to  judi- 
cial sales ;  third,  that  the  sale  was  made  by 
a  master,  or  auctioneer.  Instead  of  the  re- 
ceiver himself,  and  that  such  master  or 
auctioneer  gave  no  bond  and  took  no  oath 
before  entering  into  the  discharge  of  his 
duties:  fourth,  that  the  sale  to  Threadgill 
had  never  been  c-onfirmed  by  the  court,  as 
chai"god  In  the  order  of  sale. 

We  will  take  these  assignments  of  error 
up  in  their  inverse  order.  The  fourth  as- 
signment of  error,  to  wit:  That  the  sale  to 
Threadgill  had  never  been  confirmed,  and  that 
for  this  reason  no  ease  could  be  brought  for 
the  pnrcnase  money.  In  answer  to  this  con- 
tention, we  refer  to  the  record  as  shown  by 
the  case  made  at  page  14.  and  by  this  rec- 
ord we  find  that  on  tlie  20th  day  of  July, 
IIHH.  the  cause  came  on  to  he  heard  in  the 
district  court  on  the  motion  of  plaintiff  In 
error,  John  Threadgill,  who  represented  that 
lie  was  a  bidder  at  the  sale  of  the  property 
in  controversy,  and  moved  the  court  to  set 
aside  said  sale.  The  court,  after  hearing 
the  argument  of  counsel,  and  considering 
said  motion,  overruled  the  same,  to  which 
ruling  the  said  John  Threadgill,  by  his  at- 
tonieys,  then  and  there  excepted,  and  it  was 
ordere<l  by  the  court  that  the  said  John 
Threadgill  pay  Into  the  hands  of  the  clerk 
of  this  court  the  sum  of  $12,000,  the  amount 
of  his  bid  for  said  property,  and  upon  such 


payment  the  said  receiver  should  make,  exe- 
cute, and  deliver  to  the  said  John  Thread- 
gill a  deed  conveying  to  the  said  John 
Threadgill  the  real  estate  purchased  by  him 
at  said  sale.  Now  we  think  that  this  order 
amounts  to  an  order  confirming  the  sale. 
It  is  true,  that  the  court  In  making  the  order 
did  not  say  In  express  language,  "I  hereby 
confirm  this  sale,"  but  he  did  say  that  the 
motion  to  set  aside  the  sale  should  be  over- 
ruled, and  be  did  say  that  the  bidder  should 
pay  the  amount  of  bis  bid  Into  the  clerk  of 
the  court  and  that  uion  such  payment  that 
the  receiver  should  make,  execute,  and  de- 
liver a  deed  for  the  property  sold  at  that 
sale.  This,  we  think.  In  law,  is  equivalent 
to  an  express  declaration  confirming  the 
same,  because  It  was  an  express  recognition 
of  the  validity  of  the  sale,  and  an  order  that 
the  necessary  steps  sliould  be  taken  to  con- 
vey the  title.  From  this  order  there  was  no 
appeal  by  the  plaintiff  In  error,  Threadgill. 
The  third  assignment  is  that  the  sale  was 
made  by  a  made  by  a  master  or  auctioneer. 
Instead  of  the  receiver  himself,  and  that  such 
master  or  auctioneer  took  no  oath,  and  gave 
no  bond  before  entering  Into  the  discharge 
of  his  duties.  That  brings  us  to  the  question: 
Can  a  receiver's  sale  be  conducted  by  a  mas- 
ter In  chancery  or  auctioneer  appointed  for 
that  purpose?  We  find  nothing  In  our  statute 
as  to  the  manner  In  which  a  receiver's  sale 
shall  be  conducted,  nor  as  to  who  shall  have 
axithority  to  conduct  such  sale.  The  record 
in  this  case  shows  that  at  the  time  fixed  for 
the  sale  it  became  necessary  for  Colcord  to 
leave  the  dty,  thus  necessitating  a  postpone- 
ment of  the  sale,  or  the  appointment  of  an 
agent  to  conduct  It  Upon  motion  the  court 
ordered  the  latter  to  be  done,  and  J.  J.  Beall 
was  appointed  master  in  chancery  for  the 
sole  puriK)se  of  conducting  that  sale  and  re- 
porting the  proceedings  to  the  court  We 
think  that  In  the  absence  of  any  statutory 
provision  relating  to  the  subject,  that  the  court 
committed  no  error  in  allowing  a  s]iecial  mas- 
ter or  auctioneer  to  conduct  that  sale,  and 
that  the  court  had  full  authority  and  ample  ju- 
risdiction to  make  such  appointment  In  the 
case  of  Swan  v.  Smith,  58  Miss.  875.  a  direct 
attack  was  made  upon  a  commissioner's  sale, 
for  the  reason  that  It  was  not  made  by  the 
commissioner  personally,  but  by  an  auction- 
eer during  the  commissioner's  absence  from 
the  state,  and  the  court  held  that  if  otherwise 
regular,  the  sale  would  be  confirmed.  In  the 
case  of  Chambers  v.  Jones,  i-ejiorted  in  17  III. 
275,  it  was  held  that  the  fact  that  a  sale  un- 
der a  decree  of  court  was  conducted  by  an 
agent  of  the  commissioner  authorized  by  the 
decree  to  make  it,  and,  in  the  absence  of  the 
commissioner,  is  not  such  an  irregularity  as 
impairs  the  jurisdiction  of  the  court  In  the 
ease  of  Omaha  Loan  &  Trust  Co.  v.  Bert- 
rand  (Neb.)  70  N.  W.  1120,  it  was  there  held 
that  the  court  can  appoint  a  person  other 
than  the  sheriff,  special  master  to  make  a 
sale  of  real  estate  under  a  decree. 
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But  It  Is  contended  that  the  sale  to  Invalid 
because  the  master  or  auctioneer  appointed 
by  the  court  to  make  the  sale  of  the  property 
gave  no  bond,  and  took  no  oath  before  enter- 
ing Into  the  discharge  of  his  duties.  Section 
4443,  Wilson's  Rev.  &  Ann.  St.  Okl.  1903,  pro- 
vides as  follows:  "Before  entering  upon  his 
duties,  the  receiver  must  be  sworn  to  perform 
them  faithfully,  and  with  one  or  more  sure- 
ties, approved  by  the  court  or  Judge;  ex- 
ecute an  undertaking  to  such  person,  and  In 
such  sum  as  the  court  or  Judge  shall  direct, 
to  the  effect  that  he  will  faithfully  discharge 
the  duties  of  receiver  In  the  action,  and  obey 
the  orders  of  the  court  therein."  This  pro- 
vision of  the  statute  relates  solely  to  the  giv- 
ing of  a  receiver's  bond.  And  it  is  nowhere 
contended  In  the  briefs  of  counsel,  nor  does 
this  record  show  In  this  case  but  that  such 
provision  was  fully  complied  with;  and  we 
have  searched  the  statutes  In  vain,  to  find 
anywhere  any  provision  that  a  master  ap- 
pointed especially  by  the  court,  for  the  sole 
purpose  of  making  a  sale  in  the  absence  of 
the  receiver,  and  for  no  other  purpose  than 
to  make  the  sale  and  report  the  same  to  the 
court,  should  either  give  bond  or  take  the 
oath.  And,  in  the  absence  of  some  statutory 
provision  regarding  it,  we  think  that  the 
court  has  full  Jurisdiction  and  ample  power 
to  allow  a  special  master  or  auctioneer  to 
proceed  with  the  sale,  without  his  taking  the 
oath  or  giving  bond.  As  a  reason  for  this, 
we  would  suggest  that  a  purchaser  at  a  Judi- 
cial sale,  such  as  was  had  In  this  case,  would 
not  pay  the  purchase  price  to  the  special 
agent  appointed  merely  for  the  purpose  of 
conducting  the  sale,  but  would  pay  it  to  the 
receiver  and  the  purchaser  in  making  such 
payment  would  be  fully  protected  by  the 
statutory  bond  which  had  been  given  by  the 
receiver.  In  the  case  of  Hess  v.  Rader,  26 
Grat  (Va.)  740,  a  decree  was  made  appointing 
a  commissioner  to  sell  certain  lands  at  public 
auction,  provided  that  he  should  not  act  un- 
der the  decree  until  he  bad  given  a  bond  for 
the  performance  of  that  and  future  decrees 
made  in  the  case.  Without  executing  such 
bond,  the  commissioner  sold  the  property, 
and  the  sale  was  confirmed  by  the  court.  It 
was  held  in  that  case  that  such  sale  was 
binding  upon  the  purchaser.  In  Seaman  v. 
Northwestern  Mutual  Life  Insurance  Co.,  8C 
Fed.  493,  30  O.  C.  A.  212-215,  the  court  say: 
"Neither  the  statute,  nor  the  decree  under 
which  the  master  sold  this  property,  required 
him  to  give  a  bond,  and  one  was  not  neces- 
sary to  the  legality  of  his  action."  So  we 
say  in  this  case,  neither  the  statutes  of  Okla- 
homa, nor  the  decree  or  any  order  of  the 
court  In  the  case,  required  the  special  mas- 
ter or  auctioneer  to  give  bond,  and  one  was 
not  therefore  necessary  to  give  validity  to 
the  proceedings,  and  its  absence  could  not  l>e 
urged  by  the  purchaser  aa  a  reason  for  re- 
pudiating his  purchase. 

The  second  assignment  of  error  is  that  said 
property  was  not  advertised  for  sale  in  ac- 
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cordance  with  the  provisions  of  the  statute 
of  Oklahoma,  relating  to  Judicial  sales.  The 
contention  of  the  plaintiff  in  error  is  that 
where  property  Is  sold  at  a  receiver's  sale, 
such  sale  should  be  conducted  in  the  same 
manner  as  are  sales  under  execution,  ana 
that  the  failure  to  follow  the  statute  relative 
to  execution  sales,  was  of  itself,  such  a  gross 
irregularity  as  should  vitiate  the  sale  of  the 
receiver  in  this  case.  We  can  find  no  re- 
quirement of  the  statute  that  a  receiver's 
sale  should  be  conducted  in  any  such  manner. 
The  statutes  are  entirely  silent  as  to  the  man- 
ner of  the  conduct  of  sucb  sales,  and  we 
think  that  If  the  sale  is  conducted  in  the 
manner  prescribed  by  the  court  in  its  decree, 
that  the  proceedings  would  be  sofflcient  to 
give  the  purchaser  a  good  title  to  the  prop- 
erty. There  Is  nothing  in  this  record  to  show 
that  the  notice  required  by  the  court  in  its 
decree  was  not  given,  or  that  the  sale  was 
not  conducted  strictly  in  accordance  with 
the  orders  of  the  court  In  such  decree  con- 
tained. It  is  true  that  section  4648,  Wilson's 
Bev.  &  Ann.  St  Okl.  1903,  relating  to  execu- 
tion sales,  provides  as  follows:  "Lands  and 
tenements  taken  on  execution  shall  not  be 
sold  until  the  officer  cause  public  notice  of 
the  time  and  place  of  sale  to  be  given,  for  at 
least  thirty  days  before  the  day  of  sale,  by 
advertisement  in  some  newspaper  printed 
in  the  county,  or  in  case  no  newspaper  tie 
printed  in  the  county,  in  some  nerwspapet 
In  general  circulation  therein,  and  by  put- 
ting up  an  advertisement  upon  the  court- 
house door,  and  In  five  other  public  places 
places  in  the  county,  two  of  which  shall  be 
in  the  township  where  such  lands  and  tene- 
ments lie.  All  sales  made  without  such  ad- 
vertisement sliall  be  set  aside,  on  motion,  by 
the  court  to  which  the  execution  is  return- 
able." But,  as  we  have  before  said  in  this 
opinion,  we  do  not  think  that  this  provision 
of  the  statute  necessarily  applies  to  receiver's 
sales,  as  the  statute  seems  to  confine  it  en- 
tirely to  sales  of  lands  and  tenements  taken 
on  execution.  The  record  In  this  case  shows 
that  the  receiver's  sale  was  advertised 
in  two  newspapers  published  in  Okla- 
homa county,  dally  from  the  ISth  day 
of  June,  1904,  to  the  loth  day  of  July, 
1904.  which  seems  to  be  the  only  notice 
required  by  the  court  in  the  decree.  The 
objection  of  the  plaintiff  in  error  is  bused 
upon  the  failure  of  the  record  to  show  that 
the  advertisements  were  placed  upon  the 
courthouse  door,  and  in  five  other  public 
places  in  Oklahoma  county,  as  provided  In 
the  latter  part  of  section  4648,  but  in  the 
case  of  McCurdy  v.  Baker,  11  Kan.  HI,  the 
SupremeCourt  speakingthrough  Justice  Brew- 
er, held:  "That  the  posting  of  notices  is  en- 
tirely unnecessary,  except  when  no  news- 
paper is  published  in  the  county."  But,  as 
we  have  before  said,  this  being  a  receiver's 
sale,  and  not  a  sale  under  execution,  we 
think  that  a  compliance  with  the  decree  as 
to  notice  was  all  that  was  required. 
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The  only  remaining  assignment  of  error 
is  tbiat  the  said  Cliarles  F.  Oolcord  was  not 
eligible  to  be  receiver  of  tbe  Oklaboma  Wool- 
en Mills,  because  a  stockholder  and  director 
of  said  cori>oratton,  and  because  a  party  to 
the  action   in  which   the  receiver   was   ai>- 
pointed.    In  answer  to  this,  the  first  thing 
we  desire  to  consider  is:    Has  the  plaintiff 
in  error,  Threadglll,  estopped  himself  from 
attacking  the  validity  of  the  receiver's  sale, 
or  the   appointment   of   the    receiver?    The 
plaintiff  In   error   in   this   ease,   Threadgill, 
was  the  plaintiff  in  an  action  against  the 
Oklaboma   Woolen   Mills,   Margaret  McKln- 
ley,  0.  P.  Colcord,  A.  H.  Classen,  C.  B.  Ames, 
Frank  Hnrrah,  and  0.  B.  Stone,  this  being 
the  action   in   which  the   receiver  was  ap- 
liointe<l.  of  wljom  the  plaintiff  In  error  pur- 
chased the  property  referred  to  in  the  peti- 
tion and  answer  in  this  case.    Threadgill,  as 
a  stockholder  In  the  Oklahoma  Woolen  Mills, 
and  as  plaintiff  In  that  action,  not  only  ap- 
plied for,  and  consented  to  the  appointment 
of  a  receiver,  but  had  notice,  actual  or  con- 
structive,  of  everything  that   was  done   in 
that  case,  and  so  far  as  the  record  shows,  he 
made  no  objection  whether  to  the  appoint- 
ment of  Colcord  as  receiver,  or  to  the  ap- 
pointment   of    Beall    as    sjieclal    master    or 
auctioneer.    The  record  Is  silent  as  to  any 
objection   being  made  to   Beail's  giving   no 
bond,  or  taking  no  oath,  or  that  the  proi>erty 
was  not  properly  advertlsetl,  or  that  the  re- 
ceiver, O.  F.  Colcord  was  a  party  in  interest. 
No  appeal  was  taken  by  him  from  any  deci- 
sion or  decree  of  the  (-ourt  in  the  case  ap- 
iwlntlug  a  receiver,  neither  was  there  an  ap- 
peal  taken  from  the  order  of  the  court  over- 
ruling his  motion  to  set  aside  the  sale,  or 
tbe  order  of  the  court  recognlKlng  and  con- 
tlrming  the  sale,  and  ordering  him  to  pay 
over  the  amount  of  his  bid.    Now  It  would 
seem  to  us  that  If  Threadgill  had  any  objec- 
tion to  make  In  regard  to  any  of  these  mat- 
ters. It  was  his  duty  to  have  urged  them  at 
the  time  the  supposed  errors  were  made  In 
the  suit  in  which  it  was  adjudged.    He  was 
a  party  to  the  action,   and  as   such   iwrty 
had  opportunity  to  object  to  any  and  every 
stage  of  the  proceedings  had  lie  so  desired, 
and  we  think  as  a  matter  of  law  that  where 
a  person  Is  a  party  to  an  action,  that  he  Is 
bound  to  take  notice  of  all  proceedings  had 
and  orders  made  In  the  case;    and  that,  by 
fulling  to  make  such  objections  until  after 
the  sale,  he  waived  any  right  to  make  ob- 
JiK'tlon  to  the  apiwintnient  of  the  receiver, 
or  of  the  receiver's  qualifications  to  act,  or 
of  the  apiJolntnient  of  the  special  agent  for 
the  purjwse  of  making  that  sale;    and  It  is 
our  belief  that  he  cannot,  by  any  collateral 
procpcilings   8ubse<|uent  to   the  sale,   attack 
the  validity  of  the  receiver's  apiK>lntment.  or 
the  sale  made  by  him.    It  was  held  by  the 
Court  of  Appeals  of  the  Indian  Territory, 
In  the  case  of  Talt  v.  Carej-  (lud.  T.)  49  S. 
W.  r»().  that  where  on  attachment  an  assignee 
has  been  appointed  receiver  by  consent  of 


all  parties,  contrary  to  Mansf.  Dig.  {  .'5290, 
prohibiting  the  appointment  of  on  Interested 
party,  and  he  has  executed  the  trust  and 
sold  the  property,  and  the  proceeds  are 
subject  to  the  order  of  the  court,  and 
no  rights  have  been  prejudiced,  his  ap- 
pointment and  his  acts  thereunder  will  not 
be  disturbed.  In  that  case  a  direct  attack 
was  made  on  the  receiver  In  tbe  action  In 
which  he  was  appointed,  and  the  court  say: 
"Counsel  for  appellants  insist  that  tbe  ai>- 
polntment  of  Primm  as  receiver,  who  was 
the  assignee  of  the  property,  and  the  inter- 
pleader thereafter  in  the  case,  was  illegal 
and  void  under  section  5200  of  Mansfield's 
Digest  which  is  as  follows:  'Xo  party  or 
attorney  Interested  in  an  action  shall  be  ap- 
pointed receiver  therein.'  This  section  was 
not  called  to  the  attention  of  the  trial  court 
(Judge  Kllgore  presiding  at  the  time)  and  no 
exception  taken  to  the  appointment  of  tlie 
assignee  as  receiver.  On  the  contrary  all 
the  parties  consented  to  bis  appointment  as 
receiver,  including  the  appellants.  The  ap- 
pointment ought  not  to  have  lieen  made. 
But  the  assignee  was  appointed  receiver, 
and  he  has  wholly  executed  the  trust  con- 
fided to  him.  The  property  h.is  been  sold 
and  the  pi-oceeds  are  now  subject  to  the 
order  of  court.  Xo  one's  rights  have  been 
prejudlce<1.  What  was  done  was  by  con- 
sent of  all  parties,  and  to  the  interest  of 
all  concemetl.  The  maxim,  'Fieri  non  debet 
sed  factum  valet,'  applies.  Wlille  an  error 
was  committed,  a  reversal  will  not  cure  it, 
and  will  not  promote  the  Interests  of  any 
of  the  parties  concerned." 

Having  made  no  timely  objection  in  tbe 
case  in  which  the  receiver  was  apitointed. 
to  any  of  the  actions  of  the  court,  and  not 
having  appealed  from  the  judgment  In  that 
case,  the  plaintiff  in  error,  Threadgill,  will 
not  now  be  permitted  to  collaterally  attack 
any  of  the  proceedings  in  that  case.  It  may 
have  been  improper  to  have  appointed  <'ol- 
cord  receiver.  It  undoubtedly  was,  he  be- 
ing a  party  to  the  action,  and  a  stockholder 
in  the  concern,  but  all  the  parties  consented, 
and  no  exception  having  been  taken  to  his 
apitolntment,  and  no  appeal  having  been 
taken  by  the  plaintiff  in  error,  he  cannot 
now  be  permitted  to  question  such  matters 
collaterally,  when,  having  the  opportunity 
at  the  time  of  tbe  ai>i)ointment,  he  failed  to 
do  so  directly.  A  direct  attack  was  made 
upon  the  apiKtiutment  of  the  receiver  in  the 
case  of  Kumsey  v.  People's  Railway  Co.,  ITA 
Mo.  21.'>,  r>.">  S.  W.  015.  This  was  an  action 
to  forei'lose  under  a  trust  deed,  and  judg- 
ment was  rendered  for  the  plaintiff.  It  was 
held  In  that  case  that  the  appointment  of 
the  receiver,  being  acquiesced  in  by  all  the 
parties  for  more  than  a  year,  during  which 
time  they  partldiMited  in  the  suit  in  which 
he  was  appointed,  that  any  Irregularity  in 
the  apiK)intment  of  the  receiver  had  been 
waived  by  the  parties.  Coun.sel  for  plain- 
tiff in  error  cite  as  an  authority  for  their 
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contention  that  tbe  plaintiff  In  error  TUread- 
glll  has  a  right  In  this  lu-oceeding  to  attack 
the  rnlldity  of  the  appointment  of  the  re- 
<-elver,  and  receiver's  sale,  the  case  of  tbe 
St.  Lonlp,  E.  &  S.  R.  R.  Co.  et  al.  v.  Wear 
(Mo.  Sup.)  30  S.  W.  3."7,  33  L.  R.  A.  341, 
This  Is  cited  as  authority  on  the  proposition 
that  the  receiver  was  Improperly  appointed, 
but  an  examination  of  tliat  case  will  show 
that  an  attack  In  that  case  was  a  direct  one 
by  writ  of  prohibition,  and  not  a  collateral 
attack,  such  as  Is  attempted  by  plaintiff  In 
error  In  this  case.  In  the  Wear  Case,  a  re- 
<-elver  was  apiiolnted  for  a  railroad  company, 
he  belnp,  at  the  time  of  such  apiwlutment, 
president  of  a  competing  line.  There  was 
a  state  constitutional  prohibition  and  a  state 
statute  declaring  it  unlawful  for  any  rall- 
i-oad  conioratlon  to  In  any  way  exercise 
control  over  a  parallel  or  competing  line. 
An  examination  of  that  case  will  show  that 
the  court  did  not  pass  upon  the  qupstion  as 
to  whether  the  ai)polutmeut  of  the  president 
of  a  competing  line  as  receiver  would  be 
xolA,  because  that  (juestlon  was  not  proiwrly 
brought  up  by  the  record,  and  hence,  as 
stated  by  the  court,  they  were  not  called  up- 
on to  say  whether  or  not  that  fact  would 
furnish  of  itself,  a  cause  to  prohibit  the 
exe<'utlon  of  the  order  of  apiwintiuent.  The 
case,  it  seems  to  us,  is  no  authority  for  tho 
Iiroposition  that  the  plaintiff  in  error  can 
collaterally  attack  the  appointment  of  the 
receiver  In  this  case.  Another  case  relied 
on,  or  seemed  to  be  relied  on,  by  counsel  for 
plaintiff  In  en-or,  Is  that  of  Moss  National 
Bank  v.  Lakeside  Company  et  al.,  10  O.  C.  D. 
.".42;  and  In  that  case  it  seems  to  us  the 
Ohio  Court  clearly  recognizes  tbe  authority 
that  the  apiwlntment  of  an  Interested  party 
In  an  action  is  not  absolutely  void  but  only 
voidable,  and  In  that  case  the  court  says 
that  the  rule  may  be  departed  from  by  the 
<-onsent  of  all  parties  concerned.  Hence,  we 
say  that  we  do  not  believe,  that  under  the 
Jaw.  an  attack  can  be  made  collaterally  on 
the  apiwlntmcnt  of  a  receiver  and  sale  under 
such  apitolntment. 

So  far  as  we  can  ascertain,  the  courts  uni- 
formly hold  that  collateral  attacks  will  not  be 
jjermltted  uiwn  judicial  proceedings,  unless 
such  proceedings  are  absolutely  void.  It  is 
immaterial  how  irregular,  or  how  erroneous 
the  action  of  tlie  c<mrt  may  be,  if  the  cnmrt 
had  jurisdiction  of  tli"  subject  matter  of 
the  action,  and  of  the  parties,  tlie  only  man- 
ner in  which  such  errors  and  irregularities 
can  be  cured,  is  by  direct  attack  upon  the 
proceeunigs,  by  some  in-oper  action  taken  in 
the  case  in  which  the  errors  are  alleged  to 
have  been  committed.  This  rule  has  been 
applied  to  irregularities  concerning  the  ap- 
I)ointment  of  receivers,  the  manner  in  which 
receiver's  sales  have  been  conducted,  the 
manner  In  which  receiver's  sales  have  been 
advertised,  and  errors  or  Irregularities  of 
every  conceivable  nature.  A  direction  in  a 
Juugmeut  of  foreclosure,  that  the  sale  should 


be  made  by  a  referee  instead  of  the  sheriff, 
as  provided  by  statute,  while  in  violation  of 
such  statute,  has  been  upheld.     In  Sproule 
V.  Uavles,  63  N.  E.  HOG.  171  Ji.  T.  277;    Id. 
(Sup.)  75  N.  T.  Supp.  229,  it  was  held  that 
this  was  a  mere  irregularity  not  affecting 
the  title  of  tlie  purchaser  at  tlie  sale,  nor 
entitling  him  to  be  relieved  from  his  purchase. 
In  Oaskin  t.  Anderson,  55  Barb.  (X.  Y.)  259, 
it  is  held  that  a  purchaser  cannot  resist  the 
payment  of  the  purchase  money  on  the  ground 
that  the  officer  selling  at  a  Judicial  sale  was 
a  referee,  wb<»re  the  parties  to  the  action  did 
not  complain.    Tbe  rule  is  stated  very  clear- 
ly in  the  case  of  Metropolitan  Nat  Bank  et  al. 
V.  Commercial  National  Bank  (Iowa)   74  N. 
W.,  pages  20  and  27,  where  the  court  say: 
"The  first  complaint  made  by  the  appellant 
is  that  the  court  erred  in  sustaining  a  de- 
murrer to  the  second  division  of  its  answer. 
Tbe   defense  alleged  in  that  division  was 
in  substance  as  follows:  That  Bradford  is 
not  the  receiver  of  the  Buena   Vista   State 
Bank,  and  is  not  authorized  to  maintain  this 
action  for  the  reason  that,  as  he  was  clerk  of 
the  district  court  in  and  for  Buena  Visth 
county  at  the  time  the  order  purporting  to 
apiwlnt  him  receiver  was  made,  lie  was  dis- 
qualified to  acce})t  the  apiioiutment  because 
he  was  tbe  only  person  authorised  by  law 
to  approve  tbe  bonds  of  receivers  appointed 
by  the  court  and  keep  possession  thereof, 
and  the  only  person  authorized  to  keep  the 
record   and   entries  of   the   appointment   of 
such  receivers,  avd  to  preserve  the  pleadings, 
palters,    rei>ort8,    bonds,    records,   and   other 
proceedings  connected  therewith,  and  arising 
therefrom ;   that  this  appelntnient  as  receiver 
was   void,   and   that  he  is   wholly   without 
right  or  power  to  maintain  this  action.    It 
is  lu^ed  by  the  appellee  that,  even  if  It  be 
true  that  the  duties  of  clerk  and  receiver  are 
such  that  one  person  should  not  hold  both 
offices  yet  that  question  cannot  be  considered 
on  its  merits  In  this  action,  for  the  reason 
that  the  second  dh'islon  of  the  answer  is  in 
the  nature  of  a  collateral  attack  uikmi  pro- 
cee<ling8  had  ami  an  order  made  in  another 
action,   and   that,   we   think,    is   true.     The 
eligibility   of   Bradford   was  necessarily   in- 
volvwl  in  the  pro'-eedings  which  were  insti- 
tuted to  dose  tbe  Insolvent  bank  and  distrib- 
ute Its  assets  through  the  medium  of  a  re- 
c-eiver.     Tlie  court   had  Jurisdiction  of  the 
sultject-matter  of  the  proceedings,  and  of  the 
jiurties,   and   its  order   appointing   Bradford 
receiver,   involved  the  fiudiug   that   be  was 
eligible  to  the  oflice.    It  may  be  that  if  proper 
objection   had  been  made,  the  order  would 
have  l)een  set  ashle  or  reversed  on  appeal ; 
but,   if   the  bank   and   its  stockholders   and 
other   |)er.sons   interested   in   the   assets   are 
satisfied  with  tlie  appointment,  other  itersons 
should  not  be  heard  to  complain,  esitecially 
by  a  collateral  attack  as  attempted  in  this 
case.    Van  Fleet,  Coll.  Attack,  i  3;  Whitt- 
lesey v.  Frantz,  74  N.  Y.  450 ;  Attorney  Gen- 
eral V.  Insurance  Co.,  77  N.  T.  274;    Bangs 
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T.  Ducklnfleld,  18  N.  T.  595 :  Jones  t.  Bluun 
(N.  Y.)  39  N.  E.  954;  Davla  v.  Shearer 
(Wis.)  62  N.  W.  1050;  Cadle  v.  Baker,  20  Wall. 
650,  22  L.  Ed.  448.  See,  also,  Pursley  y. 
Hayes,  22  Iowa,  11,  92  Am.  Dec.  350;  Mc- 
Gandless  v.  Hazen  (Iowa)  67  N.  W.  256. 
But  It  is  said,  If  It  be  conceded  that  the  ap- 
pointment of  a  clerk  as  receiver  cannot  be 
qnestloned  in  this  action,  yet  the  appellant 
may  show  that  be  never  qualified  as  receiver, 
for  the  reason  that  he  could  not  approve  his 
own  bond,  and  the  court  was  not  authorized 
to  approve  it  W«»  think  this  objection  is 
shown  to  be  unsound  by  what  has  already 
been  said,  and  by  tbe  fact  that  the  approval 
by  the  court  of  the  bond  given  by  the  receiver 
was,  in  eftect,  an  adjudication  In  that  pro- 
ceeding that  the  bond  was  sufficient.  More- 
over, Bradford  may  have  been  a  receiver  de 
facto,  although  he  had  not  given  any  bond. 
Manufacturing  Co.  v.  Sterrett,  94  Iowa,  158, 
62  N.  W.  675.  We  conclude  that  the  demur- 
rer to  tbe  second  division  of  the  answer  was 
properly  sustained.  In  Brande  v.  Bond,  63 
Wis.  140,  23  N.  W.  101,  the  court  says :  "The 
same  objections  are  taken  to  the  proceedings 
at  the  receiver.  It  Is  said  he  never  qualified 
by  giving  tbe  requisite  bond,  and  did  not 
make  the  sale  pursuant  to  the  order  of  tbe 
court  But  it  is  very  clear  that  these  objec- 
tions cannot  now  be  considered  in  this  collat- 
eral suit"  Now  It  seems  to  us  that  if  the 
objection  that  a  receiver  had  not  qualified 
by  giving  a  requisite  bond,  could  not  be  raised 
in  a  collateral  suit  much  less  could  an  objec- 
tion that  a  mere  auctioneer  had  not  given 
bond,  particularly  where  neither  the  decree 
nor  the  statute  required  a  bond  to  be  given 
or  an  oath  to  be  taken.  In  HoUcraft  v.  Doug- 
lass, 115  Ind.  139,  17  N.  E.  275,  it  is  held  that 
where  a  court  has  the  power  to  appoint  a 
receiver  for  the  creditors,  the  exercise  of  the 
power,  however  enfoneous,  cannot  be  col- 
laterally attacked. 

An  act  of  CongreSH  approved  on  the  8d  day 
of  March,  1879,  contained  in  20  Stat  415, 
c.  183  [U.  S.  Comp.  St  1901,  p.  591)  provides 
as  follows:  "No  clerk  of  tbe  District  or 
Circuit  Court  of  th«  United  States,  or  their 
deputies,  shall  be  appointed  a  receiver  or  a 
master  in  any  case,  except  where  the  judge 
of  said  court  shall  determine  that  special 
reasons  exist  therefor,  to  be  assigned  In  the 
order  of  appointment."  In  construing  this 
section  In  connection  with  the  appointment 
of  a  receiver  of  a  corporation,  and  upon  ap- 
peal from  the  order  of  confirmation  of  sale 
made  under  a  decree  of  foreclosure  of  a  mort- 
gage, Sanborn,  Circuit  Judge,  In  the  case  of 
Seaman  v.  N.  W.  Mutual  Life  Insurance  Co., 
86  Fed.  493.  30  C.  O.  A.  212-216,  lays  down 
tbe  following  rule:  "The  chief  ground  of 
objection  to  Dundy's  authority  is,  however, 
that  he  was  ineligible  to  the  position  of  a 
standing  master  in  chancery,  or  of  a  master 
to  conduct  the  sale,  under  the  acts  of  Congress 
which  we  have  quoted,  because  he  was  the 
clerk  of  the  United  States  District  Court 


and  because  be  was  the  son  of  tbe  United 
States  District  Judge.  But  that  question  is 
not  in  this  case.  He  was  appointed  as  stand- 
ing master  in  chancery,  under  equity  rule 
82,  in  1880,  by  Judges  In  whom  was  vested 
the  power,  and  upon  whom  was  imposed  the 
duty  of  making  the  selection  and  appointment 
He  was  appointed  tlie  master  to  make  this 
sale  in  the  decree  by  tbe  court  which  had 
jurisdiction  of  tbe  parties,  and  of  tbe  subject- 
matter,  and  full  authority  to  appoint  an  officer 
for  that  purpose.  No  motion  has  ever  been 
made  to  set  aside  or  modify  the  order  of  1886, 
by  which  Dundy  was  appointed  a  standing 
master,  or  the  decree  of  1895,  by  which  he  was 
emiwwered  to  make  this  sale.  No  apijeal  was 
ever  taken  from  that  decree,  and  tbe  time  for 
appeal  has  long  since  passed.  The  objec- 
tion that  Dundy  was  ineligible  to  this  itositiou 
was  first  made  in  a  motion  to  set  aside  tbe 
appraisement  on  March  18,  1897,  and  was  re- 
newed In  objections  to  the  confirmation  or 
the  sale  on  April  21,  1897.  It  was  pre.seuted 
in  no  other  way  and  these  were  collateral, 
and  not  direct  attacks  upon  the  order  of  1886. 
and  the  decree  of  18%.  The  only  question 
which  they  presented  was  whether  the  court 
which  made  that  order  and  that  decree  had 
jurisdiction  to  hear  and  determine  tbe  ques- 
tions whether  or  not  Dundy  was  eligible  to 
the  position  of  standing  master,  and  to  tbe 
position  of  master  to  make  this  sale.  Tbe 
question  is  not  debatable.  The  United  States 
Circuit  Court  was  the  court  and  the  only  court 
which  had  original  jurisdiction  to  bear  and 
decide  those  questions.  Its  decision  might 
have  been  reviewed  by  an  appeal  from  It 
Perhaps  it  might  have  been  modified  or  set 
aside  by  that  court  on  a  direct  motion  for 
that  purpose,  but  while  It  stood  unchallenged 
by  a  direct  attack  it  was  conclusive.  The 
question  which  the  appellant  now  seeks  to 
raise — the  question  whether  this  decision 
was  erroneous — is  not  open  In  a  collateral 
attack.  Jurisdiction  to  hear  and  determine 
a  question  is  not  limited  to  tbe  power  to 
make  correct  decisions,  and  judgments  and 
decisions  of  courts  having  jurisdiction  are 
equally  conclusive  whether  right  or  wrong, 
unless  challenged  by  writ  of  error  or  appeal, 
or  impeached  by  fraud."  Citing  Foltz  v. 
Itailway  Co.,  60  Fed.  316,  8  C.  C.  A.  035-637: 
Board  v.  Piatt  79  Fed.  567,  25  C.  C.  A.  87. 
In  the  case  at  bar,  tbe  only  manner  in 
which  the  appointment  of  receiver  could  be 
attacked,  or  the  sale  or  the  manner  in  which 
it  was  made  could  be  questioned,  would  be  in 
the  court  in  which  the  receiver  was  appoint- 
ed, and  the  sale  ordered  made.  In  the  case 
of  Llbby  V.  Rosekrans,  55  Barb.  (X.  Y.)  219,  it 
was  held  that  the  validity  of  a  judicial  sale  of 
the  assets  of  an  Insolvent  corporation,  by  a  re- 
ceiver, cannot  be  impeached  in  a  collateral 
action.  In  Anderson  v.  Chicago  Title  & 
Trust  Co.  (Wis.)  77  X.  W.  710.  it  was  held 
where  tbe  jurisdiction  of  the  court  has  at- 
tached in  proceedings  for  the  sale  of  property, 
the    purchaser's    title    la    unprejudiced    as 
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against  all  persons  who  are  made  parties,  by 
au  error  in  the  proceedings.  In  Morrison  r. 
Xellls,  115  Pa.  41,  7  Atl.  7(»,  It  was  held  that 
a  stockholder  who  has  joined  In  an  applica- 
tion for  an  order  for  a  receiver  to  sell  the 
assets  of  a  corporation.  Is  estopped  from  at- 
tacking the  validity  of  the  order  directing  the 
sale.  In  Battershall  v.  Davis,  31  Barb.  (N.  Y.) 
323,  the  court  says:  "It  Is  alleged  by  the  de- 
fendants that  the  proceedings  in  the  action  of 
Christie  against  the  company  for  a  dissolu- 
tion thereof,  wherein  the  receiver  was  ap- 
pointed, and  was  afterwards  authorized  to 
sell  the  assets,  etc.,  of  the  company,  were  Ir- 
regular and  void,  and  that  the  title  of  the 
plaintiff  to  the  bond  and  mortgage  in  queS' 
tlon  Is  therefore  nugatory  and  worthless. 
Questions  of  Irregularity  are  to  be  settled  in 
the  action  wherein  they  were  raised,  unless 
questions  of  jurisdiction  are  involved."  In 
a  Nebraska  case  (Schaberg's  Estate  v.  McDon- 
ald, 83  N.  W.  737,  739,  60  Neb.  4G3)  an  action 
was  brought  by  the  receiver  of  a  national 
bank  against  a  stockholder  of  the  bank  for 
the  collection  of  an  assessment  which  bad 
been  ordered  to  be  levied  by  the  comptroller 
of  the  currency,  and  the  stockholder  attempt- 
ed to  attack  the  validity  of  the  appointment 
of  a  receiver  and  the  sale  made  by  him,  but 
the  court  held  that  a  sale  made  by  the  receiv- 
er of  the  national  bank  under  an  order  of  a 
court  of  competent  jurisdiction  Is  a  judicial 
sale,  and  the  approval  thereof  by  the  court 
has  the  force  and  effect  of  a  judgment,  and 
such  proceedings  are  not  subject  to  collateral 
attack,  and  that  if  such  sale  be  irregular  and 
voidable  only  then  it  is  to  be  treated  as  a 
valid  sale,  until  by  proceedings  in  the  proper 
trill',  ml  whence  the  sale  emanated  the  ir- 
rf^larity  is  corrected.  In  the  case  of  Miller 
V.  Brown  (Neb.)  95  N.  W.  797,  the  court  say: 
"It  is  objected  that  the  appointment  of  plain- 
tiff as  a  receiver  Is  void,  because  no  notice 
was  given,  but  when  a  court  of  competent 
jurisdiction  has  appointe<l  a  receiver  In  an  ac- 
tion where  such  appointment  Is  authorized, 
the  authority  of  such  receiver  is  not  open  to 
collateral  attack."  And,  in  Hatfield  v.  Cum- 
mings  (Ind.  Sup.)  50  X.  B.  817-S19.  the  court 
say:  "All  objections  to  such  api)ointment  (of 
a  receiver)  after  the  affirmance  of  that  judg- 
ment, in  the  nature  of  a  collateral  attack, 
come  from  whomsoever,  or  from  whatever 
quarter  they  might,  are  collateral  impeach- 
ments of  the  judgment  of  a  court  of  com- 
petent jurisdiction.  And  such  attacks,  we 
have  seen,  cannot  be  successfully  made,  even 
though  the  court,  in  making  such  appoint- 
ment, erred  and  misconstrued  the  law.  In 
case  no  api>eal  had  been  taken,  the  effect  of 
the  judgment  appointing  the  receiver  is  the 
same."  In  Couklin  v.  Hull,  2  Barb.  Ch.  (N. 
1'.)  13C,  one  who  had  been  defendant  in  a 
foreclosure  proceeding,  became  purchaser  of 
the  property  at  the  sale,  and  paid  a  deposit 
of  10  per  cent,  of  the  purchase  price  upon  the 
property  being  bid  off  to  him.  He  sub- 
sequently refused  to  pay  the  balance  of  the 


purchase  price,  claiming  that  the  appoint- 
ment of  the  guardiau  ad  litem,  in  the  fore- 
closure action,  had  been  Irregularly  made, 
and  appealed  from  an  order  of  the  court  di- 
recting that  he  pay  the  balance  of  such  pur- 
chase price.  It  was  there  held  that  where  a 
purchaser  at  a  master's  sale,  under  a  decree, 
is  himself  a  party  to  the  suit  in  which  the 
decree  was  entered,  he  cannot,  in  a  collateral 
proceeding,  raise  a  question  as  to  the  regular- 
ity of  the  decree;  but  if  the  decree  is  ir- 
regular, so  that  such  purchaser  will  not  get 
a  good  title  to  the  premises  purchased  by 
him,  his  remedy  is  to  apply  to  the  court  di- 
rectly to  set  aside  the  decree  on  that  ground. 
At  page  136  of  the  decision,  the  court  say: 
"Again,  the  purchaser  in  this  case  was  him- 
self a  party  to  the  suit,  and  cannot  raise  the 
question  as  to  the  regularity  of  the  decree,  In 
this  collateral  way;  if  the  decree  was  ir- 
regular, so  that  the  purchaser  at  a  master's 
sale  would  not  get  a  good  title  to  the  prem- 
ises, the  appellant  might  have  applied  to  the 
court  directly,  either  in  t>ehalf  of  himself,  or 
of  his  infant  children,  to  set  aside  the  de<-ree 
on  that  ground." 

Now  in  the  case  at  bar,  no  reason  is  given, 
or  excuse  offered  so  far  as  the  record  shows, 
why  ThreadglU  did  not,  in  the  original  suit, 
urge  the  objections  to  the  validity  of  the  ap- 
pointment of  the  receiver,  and  to  the  validity 
of  the  sale,  that  he  is  attempting  to  raise  in 
this  collateral  proceeding.  Being  a  party  to 
that  suit,  it  was  hia  duty.  If  any  of  the  pro- 
ceedings therein  were  objectionable,  or  irreg- 
ular, to  call  the  attention  of  the  court  by 
timely  objections  to  such  matters,  and  in  the 
event  of  an  adverse  ruling,  to  have  appealed 
from  the  decision  of  the  court.  He  made  no 
objections  until  after  the  purchase  of  the 
property  by  him,  and  having  failed  to  do  so, 
he  will  not  now  be  beard  in  an  action  brought 
by  the  receiver  to  collect  the  amount  of  the 
bid,  to  collaterally  raise  this  question.  Up- 
on the  question  of  the  right  of  the  plaintiff 
in  error  to  attack  the  validity  of  this  sale,  or 
the  appointment  of  the  receiver  by  collateral 
proceedings,  the  Supreme  Court  of  the  United. 
States  iias.  In  unmistakable  terms,  passed 
upon  the  question  in  a  number  of  cases.  In 
the  case  of  Simmons  v.  Saul,  138  U.  S.  439, 
11  Sup.  Ct.  369.  34  L.  Ed.  1034,  they  state  the 
following  to  be  the  rule:  "  •  •  •  \\'e  are 
of  the  opinion  that,  the  jurisdiction  over  the 
subject-matter  having  attached,  any  Informal- 
ities as  to  notices,  advertisements,  etc..  In  the 
subsequent  proceedings  of  the  court  cannot 
oust  that  jurisdiction.  They  are,  at  most, 
errors  which  coxild  be  corrected  on  appeal,  or 
avoided  in  a  direct  action  of  annnlment.  as 
expressly  provided  In  the  articles  of  the  Code 
above  cited,  but  cannot  be  made  the  groxuids 
on  which  the  decree  of  the  court  can  be  coU 
laterally  assailed.  Our  conclusion  on  this 
branch  of  the  case  is  fully  borne  out  by  many 
decisions  of  this  court,  two  of  which  are  cited 
above.  In  McNit  v.  Turner,  16  Wall.  366, 
21  li.  Ed.  341,  Mr.  Justice  Swayne  speaking 
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for  the  court  snld:  'Jurisdiction  Is  authority 
to  hear  and  determine.  It  is  an  axiomatic 
proposition  that  when  jurisdiction  has  attach- 
ed whateTer  errors  may  subsequently  occur  In 
Its  exercise,  the  proceedings  being  coram 
judlce  can  be  Impeached  collaterally  only  for 
fraud.  In  all  other  respects  it  Is  as  conclu- 
sive as  if  it  were  irreversible  In  a  proceeding 
for  error.'  Grignon's  Lessee  v.  Astor,  2  How. 
319. 33T.  340.  Wl,  H  L.  Ed.  283,  was,  like  this, 
a  case  of  a  sale  by  an  administrator.  The 
(•ourt.  in  its  opinion,  said:  'The  whole  mer- 
its of  the  controvei-sy  depend  on  one  single 
question:  Had  the  county  court  of  Brown 
county  jurisdiction  of  the  subject  on  which 
they  acted?  •  •  •  Kor  is  it  necessary 
that  a  full  or  perfect  account  should  appear 
in  the  records  of  the  contents  of  papers  on 
Hie.  or  the  judgment  of  the  court  on  matters 
preliminary  to  a  flnal  order;  It  is  enough  that 
there  be  something  of  record  which  shows 
the  subjeet-mntter  liefore  the  court,  and  their 
action  upon  it,  that  tlieir  judicial  iK>wer 
arose,  and  was  exercised  by  a  definitive 
order,  sentence,  or  decree.  •  •  •  The 
granting  of  the  license  to  sell  Is  an  adjudica- 
tion upon  all  the  facts  necessaiy  to  give  juris- 
diction, and  whether  they  exist  or  not  is 
wholly  inmiaterial,  if  no  appeal  is  taken. 
The  rule  is  the  same  whether  the  law  gives 
an  appeal  or  not.  If  none  is  given  from  the 
(inul  decree.  It  is  conclusive  on  all  whom  it 
conc-erns.  •  •  •  The  court  having  power 
to  malce  the  decree  it  can  be  Impeached  only 
l)y  fraud  in  the  party  who  obtains  It.  U.  S. 
V.  Arredondo,  6  Pet.  721).  8  L.  Ed.  547.  A 
purchaser  under  it  Is  not  bound  to  look  be- 
yond the  decree.  If  there  is  error  in  it  of  the 
most  palpable  kind,  if  the  court  which  render- 
(h1  It.  have  in  the  exercise  of  jurisdiction  dis- 
regarded, misconstrued,  or  dlsol>eyed  the 
plain  provisions  of  the  law  which  gave  tliem 
power  to  hear  and  determine  the  case  before 
them  the  title  of  a  purchaser  is  as  much  pro- 
tected as  if  the  adjudication  would  stand  the 
test  of  a  writ  of  error.' "  And  In  support  of 
this  opinion,  they  cite  Thompson  v.  Tolmie,  2 
IVt.  ir)7.  7  I>.  Ed.  381 :  Mohr  v.  Manlerre,  101 
r.  S.  417,  25  L.  Ed.  1(1.52:  Comstock  v.  Craw- 
ford. 3  Wall.  39(i,  18  L.  Ed.  34;  Florentine  v. 
Burton.  2  Wall.  210.  17  L.  Ed.  78;^;  Thaw  v. 
Uitihie.  130  V.  S.  519,  10  Sup.  Ct.  1037,  34  L. 
I<:a.  531. 

If  tlie  district  court  of  Oklahoma  county,  in 
the  action  In  whldi  tlie  receiver  was  appoint- 
ed, hud  jurisdiction  to  appoint  a  receiver  of  a 
(•oi'i)oration,  and  as  to  that  proposition  there 
i-un  be  no  question,  then  evei-y  subsequent 
act  which  might  have  been  performed  by 
that  court,  must  stand  imtil  It  Is  directly  at- 
tacke<l  in  that  proceeding,  and  the  plaintitf 
In  error  In  this  case  has  no  right  to  collateral- 
ly attack  the  procee<llngs  in  the  receivership 
cu.-ie.  even  though  the  court  In  that  case 
might  have  in  numerous  Instances  disregard- 
ed, misconstruetl.  or  dlsol)eyed  the  plain  pro- 
vlKion  of  the  law.  The  plaintiff  In  error 
seems  fearful  lest  he  be  comi)elled  to  take  a 


doubtful  or  unmarketable  title,  and  seems  to 
imagine  that  any  irregularity,  either  in  the 
appointment  of  the  receiver,  or  as  to  the 
manner  in  which  the  sale  was  conducted, 
would  affect  his  title,  but  as  we  take  it.  this 
is  not  the  law.  A  purchaser,  under  a  deed 
from  a  receiver,  is  not  bound  to  examine  all 
the  procee«llng8  lu  the  case  In  which  the  re- 
ceiver is  appointed.  It  Is  sufficient  for  him 
to  see  that  there  is  a  suit  in  equity,  or  was 
one,  in  which  the  court  appointed  a  receiver 
of  property,  that  such  receiver  was  authoriz- 
ed by  the  court  to  sell  the  property,  that  a 
sale  was  made  under  such  authority,  that  the 
sale  was  confirmed  by  the  court  and  that  the 
deed  given  by  tlie  receiver  accurately  recites 
the  property  or  Interests  thus  sold.  A  pur- 
chaser at  a  Judicial  sale  Is  not  l)ound  to  in- 
quire whether  any  errors  intervened  in  the 
action  of  the  court,  or  irregularities  were 
committed  l>y  the  receiver  in  the  sale. 
Koontz  v.  Northern  Bank.  10  Wall.  190.  21 
Ij.  Ed.  405;  Grignon's  Lessee  v.  Astor.  2 
How.  319.  11  L.  Ed.  283;  Voorbees  v.  Bank 
of  U.  S..  10  Pet  449,  9  L.  Kd.  490.  Even 
though  the  case  in  which  the  receiver  was 
appointed  miglit  lie  subsecjuently  reversed  on 
api)eal.  such  reversal  would  not  affect  the 
sale  if  the  court  had  jurisdiction  to  render 
the  deci-ee.  and  the  fact  that  the  plaintiff  in 
the  suit  lu  which  the  receiver  was  appointed 
was  himself  the  purchaser  at  the  receiver's 
sale,  would  not  alter  the  case.  In  the  case 
of  Gossum  V.  Donaldson,  18  B.  Mou.  (Ky.) 
230.  ($8  Am.  Dec.  72.'*-72r).  TM,  the  court  in 
passing  upon  the  rights  of  a  purchaser  at  a 
judicial  sale,  after  a  reversal  of  tlie  case, 
say:  "The  ground  upon  which  It  Is  contend- 
ed that  the  purchaser  at  the  decretal  sale 
acquired  no  title,  Is  that  the  decree  under 
whicli  the  sale  was  made  was  subsequently 
reversed  by  this  court;  and  no  other  decree 
was  rendered  In  the  case,  directing  a  sale  of 
the  land,  hut  the  only  deci-ee  that  was  ren- 
dered merely  confirmed  the  sale  made  under 
the  previous  decree,  which  act  of  the  court, 
as  areued.  was  entirely  nugatory,  and  of  no 
avail  whatever.  The  reversal  of  the  decree 
under  which  the  sale  was  made  did  not, 
however,  have  the  effect  attributed  to  It  It 
did  not  vitiate  the  sale  nor  divest  the  pur- 
chaser of  the  title  which  he  had  acqulre<l. 
The  fact  that  the  complainant  himself  was 
the  purchaser,  made  no  difference.  It  Is  the 
policy  of  the  law  to  sustain  Judicial  sales, 
and  there  Is  the  same  reason  for  protecting 
parties  who  are  purchasers  that  there  is  for 
protecting  strangers.  Bennlngfield  v.  Reed, 
8  B.  Mou.  (Ky.)  105.  Tlie  general  rule  Is, 
that  a  purchaser  at  a  deci-etai  sale,  made  by 
a  court  of  competent  jurisdiction,  is  valid, 
unless  the  decree  be  void,  although  It  may  Ije 
reversed.  ISustard  v.  Gates,  4  Dana  (Ky.i 
4:!.S;  Lauipton  v.  Usher's  Heii-s.  7  B.  Mou. 
(Ky.)  57;  Harrison  v.  Hord,  12  B.  Mon.  (Ky.) 
472."  "It  is  well  settled  that  a  Judicial  sale 
of  proi)crty  of  a  judgment  defendant,  when 
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purchased  by  a  stranger,  vests  in  him  abso- 
lutely the  title  of  the  Judgment  debtor,  and 
this  title  is  not  divested  by  a  sulwequent 
reversal  of  the  Judgment  It  Is  contended 
by  appellant  that  the  rule  Is  different  where 
the  purchase  Is  made  by  the  Judgment  plain- 
tiff, and  that  in  such  cases  a  reversal  of  the 
erroneous  Judgment  ■will  set  aside  the  sale 
or  render  It  void  ipso  facto.  We  are  refeiTed 
to  the  cases  of  Baiter  v.  Baker,  87  Ky.  4C1, 
0  S.  W.  382,  and  Spicer  v.  Seal  (Ky.)  50 
S.  AV.  47,  as  sustaining  tills  position.  We 
are  referred  to  other  cases  supporting  the 
same  doctrine,  but  examination  shows  that 
they  were  cases  of  void  Judgments,  and  sales 
rather  than  erroneous."  Blake  v.  Wolf,  64 
S.  W.  910,  23  Ky.  Law  Rep.  1143. 

There  would  be  much  force  in  the  argu- 
ments of  counsel  for  plaintiff  iu  error  in  the 
concluding  part  of  their  brief,  wherein  they 
say:  "The  court  could  not  render  Judgment 
on  the  pleadings  for  defendant  lu  error 
and  against  plaintiff  in  error,  for  the  sum  of 
$270.00.  for  employing  a  watchman  to  take 
care  of  tills  property,  when  it  was  denied 
under  the  genei-al  denial,  and  there  was  no 
evidence  before  the  court  to  show  that  such 
a  watchman  had  been  employed,  nor  what 
bis  compensation  was.  Neither  was  there 
any  order  of  court  allowing  the  receiver  to 
employ  such  watchman,"  but  unfortunately 
for  plaintiff  In  error,  no  such  Judgment  was 
rendered  by  the  court.  The  Journal  entry  in 
the  record,  page  33,  adjudges  that  the  re- 
ceiver of  the  Oklahoma  Woolen  Mills  have 
and  recover  of  the  defendant,  John  Thread- 
gill,  tlie  sum  of  $12,227.00.  Ijeing  the  amount 
of  defendant's  bid  on  said  property,  together 
with  7  per  cent  interest  thereon  since  the 
16th  day  of  July,  1904,  the  date  of  said  bid. 
So  by  referring  to  the  Journal  entry  it  will 
be  seen  that  no  such  Judgment  for  the  fees 
or  salary  of  a  watchman  as  complained  of 
by  plaintiff  in  error,  was  rendered  by  the 
court. 

We  have  carefully  examined  the  record, 
and  finding  no  error  therein,  the  Judgment  of 
the  district  court  is  hereby  affirmed,  at  the 
costs  of  plaintiff  In  error.  All  the  Justices 
concurring,  excepting  HAINER.  J.,  who  hav- 
ing tried  the  case  below,  took  no  part  in  this 
decision. 


BES   LINE  CONST.  CO.    v.    SCIIillBT. 
(Supreme  Court  of  Oklahoma.    Feb.  14,  1900.) 

1.  COBPOBATIOHS  —  FOBEION     COBPOBATIONS— 

Sebvicg  OF  Tbocess. 

Where  a  foreign  corporation,  other  than 
a  railroad  or  stage  company,  has  complied  with 
the  provisions  of  article  23,  c.  18,  Wilson's  Ann. 
St.  lOaS.  and  appointed  an  agent  in  this  ter- 
ritory for  service  of  prot'ess,  with  his  office  and 
principal  place  of  business  at  an  accessible 
point  in  the  territory,  service  of  process  must 
be  made  upon  such  agent 

2.  Save— Sebvice  on  Agent. 

Where  a  foreign  corporation,  other  than 
a  railroad  or  stage  company,  has  complied  with 


the  provisions  of  article  23,  c.  18,  Wilson's  Ann. 
St.  1903,  and  has  appointed  an  agent  in  this 
territory  for  service  or  process,  with  his  office 
and  principal  place  of  business  at  an  accessible 
point  in  the  territory,  service  of  summons  iu  an 
action  against  such  corporation  is  irregular 
when  made  upon  any  other  person. 
3.  Appeabance^-Speciai,  Apfbabance  —  Mo- 
tion TO  Quash— Waiveb. 

Where  service  of  summons  is  irregular,  and 
a  motion  to  quash  and  vacate  the  same  hiis 
been  made,  overruled,  and  exceptions  saved, 
the  point  is  not  waived  by  the  defendant  after* 
ward  pleading  to  the  merits  of  the  case. 
(Syllabus  by  the  Court) 

Error  from  Probate  Court,  Comanche  Coun- 
ty; W.  H.  Hussey,  Judge. 

Action  by  WllllDm  Schmidt  against  the 
Bes  Line  Construction  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Dale  &  Blerer  and  Charles  C.  Black,  for 
plaintiff  In  error.  W.  C.  Stevens  and  Sims 
&  Wolvertou,  for  defendant  in  error. 

PAXCOAST,  J.  This  was  an  action 
brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  in  the  probate  court  of 
Comanche  county,  for  damages.  The  plaintiff 
In  error,  defendant  below,  is  a  foreign  cor- 
poration, organized  under  the  laws  of  the 
state  of  Missouri. 

The  first  error  assigned  and  argued  iu  the 
brief  of  plaintiff  in  error  arises  upon  a 
motion  to  quash  the  services  of  summons. 
Summons  was  issued  on  February  5,  1903, 
and  served  uiion  G.  A.  Lightuer,  who  is  desig- 
nated In  the  return  aa  a  general  ticket  and 
freight  agent  at  the  town  of  Frederick,  Okl. 
The  evidence  seems  to  be  quite  conclusive, 
however,  that  Lightuer  was  not,  at  the  time  of 
the  allege<l  service,  the  agent  of  the  Bes 
Line  Construction  Coiupauy,  but  was  the 
agent  of  tlie  Blackwell,  Enid  &  Southwestern 
Railway  Company.  The  evidence  shows  that 
the  plaitttiff  In  error  was  a  construction 
company,  luid  constructed  for  the  Blackwell, 
Enid  &  Southwestern  Railway  Company  what 
is  known  as  the  Bes  Line  of  railroad,  which 
was  completed  and  turned  over  to  the  rail- 
way company  by  the  construction  company 
some  time  in  January,  prior  to  the  Institution 
of  tills  action.  The  evidence  also  discloses 
that  Ed.  L.  Peckham  had  been  api>ointed  and 
designated  by  the  plaintiff  In  error  as  its 
agent  for  service  of  process  against  said  cor- 
poration, with  his  residence,  office,  and  prin- 
cipal place  of  business  at  Blackwell,  in  Kay 
county,  Okl.  The  defendant  lielow  made  a 
spe^'iai  appearance,  and  moved  to  quash  and 
vacate  the  service  of  smnmons.  setting  up 
that  the  Bes  Line  Construction  Company  was 
a  foreign  corporation,  and  that  Peckham  was 
Its  duly  apiKiinted  and  autliorlzed  agent  for 
service  of  process,  and  that  service  of  sum- 
mons could  only  be  made  upon  the  agent 
Peckham,  and  that  the  service  made  upon  G. 
A.  Lightuer,  designated  as  the  general  ticket 
and  freiglit  agent  of  the  railway  company, 
was  erroneous  and  void. 
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Tbe  defendant  In  error  Inglsts,  first,  that 
If  there  was  error  In  OTerrullng  the  motion, 
to  quash  and  set  aside  such  service,  that  the 
same  was  waived  by  appearance  at  the 
trial  ui)on  the  merits,  after  the  overruling  of 
the  motion;  and,  second,  that  the  service  was 
regular,  legal,  and  valid.  The  contention  of 
plaintiff  in  error  is  that  service  of  pro- 
cess in  actions  njtainst  foreign  corporations 
can  only  be  made  in  the  manner  provided  by 
arUcIe  23,  e.  18,  Wilson's  Ann.  St.  1903, 
when  an  agent  has  been  appointed  to  receive 
service  as  provided  in  such  article.  The  first 
section  of  this  article  (Section  1225)  provides 
that  no  corporation  created  or  organized  un- 
der the  laws  of  any  other  state  or  territory 
shall  transact  any  business  within  this  ter- 
ritory, or  acquire,  hold,  or  disjwse  of  prop- 
erty, real,  personal,  or  mixed  within  this  ter- 
ritory, until  such  corporation  shall  have  filed 
In  the  office  of  the  Secretary  of  the  Territory 
a  duly  authenticated  copy  of  its  charter  or 
articles  of  incorporation,  and  shall  have  com- 
plied with  the  provisions  of  the  article.  The 
third  section  (Section  1227)  provides:  "Such 
corporation  shall  appoint  an  agent,  who  shall 
reside  at  some  accessible  point  In  this  terri- 
tory, in  the  county  where  the  principal  busi- 
ness of  said  corporation  shall  be  carried  on, 
or  at  some  place  in  said  territory.  If  such 
corporation  has  no  principal  place  of  business 
herein,  duly  authorized  to  accept  service  of 
process,  and  uiwn  whom  service  of  process 
may  be  made  in  any  action  In  which  said  cor- 
poration may  be  a  party;  and  that  any  such 
action  may  be  brought  in  the  county  where 
such  agent  resides,  or  in  any  county  in  which 
the  business,  or  any  part  of  It,  out  of  which 
said  action  arose,  was  transacted;  and  ser- 
vice upon  such  agent  shall  be  taken  and  held 
as  due  service  upon  such  corporation.  A 
duly  authenticated  copy  of  the  appointment 
or  commission  of  such  agent  shall  be  filed 
and  recorded  In  the  office  of  the  Secretary  of 
the  Territory,  and  register  of  deeds  of  the 
county  where  said  agent  resides,  and  a  certi- 
fied copy  thereof  by  the  secretary  or  register 
of  deeds  shall  be  conclusive  evidence  of  the  ap- 
pointment and  antliority  of  such  agent." 
This  last  section  was  passed  February  20, 
1!)01,  and  amended  section  IICO  of  the  Stat- 
utes of  ]8f).5.  The  defendant  In  error  con- 
tends that  the  method  provided  for  In  said 
section  Is  not  exclusive,  and  that  other  pro- 
visions for  service  have  been  made  by  other 
sections  of  the  statutes,  viz.,  sections  4270, 
4271.  4272.  4273,  and  4274,  Wilson's  Ann. 
St.  1003.  The  first  three  sections  referred  to 
provide  for  service  of  summons  when  the 
action  is  against  a  railroad  or  stage  company 
or  corporation,  and  provide  for  the  appoint- 
ment and  designation  of  some  person  to  ac- 
cept and  receive  service.  The  third  section 
provides  that  where  service  of  process  can- 
not be  made  upon  the  person  designated  by 
such  company  or  corporation  personally,  ser- 
vice may  lie  made  by  leaving  a  copy  at  the 
residence.    The  last  section,  4274,   provides 


that  where  tbe  defendant  is  a  foreign  cor- 
poration, having  a  managing  agent  in  this 
territory,  the  service  may  be  made  upon  such 
agent  Section  42«0  provides  for  the  apiwint- 
ment  of  some  designated  person  residing  iu 
each  county  In  which  the  railroad  or  stage 
line  may  or  does  run,  or  In  which  its  busi- 
ness Is  transacted.  It  is  contended  by  the  de- 
fendant in  error  that  It  was  the  duty,  under 
the  law,  of  the  plaintiff  in  error  to  apiwlut  and 
designate  some  person  in  each  county  ui)ou 
whom  service  could  be  made,  and  that  the 
company  having  failed  to  designate  any  iwr- 
son  for  Comanche  county,  service  could  be 
made  in  the  manner  iu  which  It  was  made  ui 
this  case. 

It  will  be  noticed  that  these  provisions  of 
law,  with  reference  to  service,  are  those  pro- 
vided for  service  against  railway  and  stage 
companies  or  cori>orations,  and  do  not  include 
foreign  corporations  generally.  The  1901  law 
provides  specifically  the  manner  In  which 
service  shall  be  made  upon  foreign  corpora- 
tions, and  does  not  require  that  such  foreign 
cori>orations  shall  a|)|>oint  more  than  one 
agent,  but  provides  that  such  appointment 
shall  be  an  agent  who  shall  reside  at  some 
accessible  point  In  the  territory,  and  In  the 
county  where  the  principal  business  of  the 
corporation  is  carried  on.  Other  states  have 
similar  laws,  and  In  the  case  of  Oland  v. 
Agricultural  Insurance  Co.  (Md.)  14  Atl.  660, 
it  was  held  that  this  provision  for  service 
of  process  was  one  of  the  essential  and  im- 
portant terms  and  conditions  upon  which 
such  companies  were  allowed  to  do  business 
there,  and  that  good  faith  required  that  the 
persons  so  sele<-tcd  and  appointed  for  the 
puri>ose  should  be  serve<l,  and  not  the  local 
agent,  who  would  be  likely  to  know  little  or 
nothing  of  the  suit.  In  the  case  of  Baile  r. 
Equitable  Fire  Ins.  Co.,  68  Mo.  617,  it  was 
held  that  a  similar  law  providing  for  the  tvp- 
pointment  of  an  attorney  for  the  foreign  cor- 
poration, ui>on  whom  service  of  process  could 
be  made,  had  superseded  the  general  law,  pro- 
viding for  service  uiion  corporations;  and  in 
the  case  of  Stone  v.  Travellers'  Ins.  Co.,  78 
Mo.  0.55,  the  law  was  again  upheld,  the  court 
holding  that  the  mode  of  suing  a  foreign  in- 
stirauce  company,  not  domesticated  there  by 
reason  of  having  Its  chief  office  or  principal 
place  of  business  in  thp  state,  as  provided  by 
such  section  of  the  insurance  law,  is  exclu- 
sive of  all  other  modes  of  service.  From  a 
careful  investigation  of  these  statutes,  it 
would  seem  that  the  legislature  by  this  last 
act  lntende<i  to  provide  that  some  person 
should  be  designated  upon  whom  the  service 
of  prwess  could  he  made  in  actions  against 
foreign  corporations,  and  that  service  of 
process  should  be  made  upon  such  persons. 
Tile  plaintiff  In  error  in  this  case  is  not  a 
railway  or  stage  corporation.  It  Is  purely  a 
construction  company;  and,  while  it  was  en- 
gaged in  the  business  of  constructing  a  rail- 
road, that  did  not  make  It  a  railway  corjwra- 
tion.    The  evidence  :!!iundantly  shows  tliat  it 
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WHS  not  engaged  In  the  business  of  a  railway 
corporation,  but  that  when  the  road  was  com- 
pleted, It  was  turned  over  to  the  company  for 
which  It  was  being  constructed,  which  there- 
after operated  It.  The  various  anthoritles 
cited  by  counsel  for  defendant  in  error  are 
not  in  point  here,  as  they  refer  to  service  up- 
on railway  corporations,  and  the  question 
presented  In  those  cases  Is  not  the  question 
presented  here.  We  are  of  the  opinion  that 
this  statute  was  not  Intended  to  be  cumu- 
lative, but  that  it  is  the  only  provision  for 
service  of  process  upon  foreign  corporations, 
other  than  that  upon  railroads,  stage  lines, 
etc.,  mentioned  In  the  general  provisions  of 
the  statute  for  service  of  process.  Having 
arrived  at  this  conclnsion,  it  necessarily  fol- 
lows that  the  service  in  this  case  must  be 
held  irregular,  and  that  the  motion  to  quash 
should  have  been  sustained. 

As  to  the  contention  that  even  If  the  service 
was  erroneous,  the  question  was  waived  by 
counsel  appearing,  filing  an  answer  and  going 
to  trial,  counsel  are  also  in  error.  In  Jones 
V.  Chicago  Bldg.  &  Mfg.  Co.,  10  Okl.  628.  G4 
Pac.  7,  It  was  held  that:  "Where  a  court 
has  no  Jurisdiction  over  a  particular  cause 
or  of  the  person  of  the  defendant,  and  the 
defendant  appears  specially  for  the  purpose 
of  calling  the  attention  of  the  court  to  such 
Irregularities,  and  the  court  thereupon  over- 
ruled bis  motion  to  such  Jurisdiction,  he  may 
save  his  exception,  file  his  answer  and  pro- 
ceed to  trial  without  waiving  such  error,  and 
be  may  take  advantage  of  snch  error  on  ap- 
peal to  the  higher  court."  The  same  rule  was 
laid  down  In  the  case  of  the  Chicago  Bldg.  & 
Mfg.  Co.,  V.  Pewthers,  10  Okl.  724,  63  Pac. 
964.  This  question  being  decisive  of  this 
case.  It  becomes  unnecessary  to  consider  other 
alleged  errors.  The  court  below  should  have 
sustained  the  motion  to  quash  the  service. 

The  Judgment  of  the  trial  court  is  therefore 
reversed,  and  it  is  ordered  that  the  case  be 
remanded  to  the  probate  court  of  Comanche 
eonnty,  with  direction  to  vacate  the  Judg- 
ment, sustain  the  motion  to  quash,  and  set 
aside  and  vacate  the  service  of  summons. 
All  the  Justices  concurring. 


BES  LINE  CONST.  CO.  v.  TAYLOR. 
(Supreme  Court  of  Oklahoma.    Feb.  14.  1906.) 

Error  from  Probate  Court,  Comanche  Coun- 
ty; W.  H.  Hussey,  Judge. 

Action  by  Herbert  Taylor  against  the  Bes 
Line  Construction  Company.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Dale  ft  Bierer  and  Charles  C.  Black,  for 
plaintiff  in  error.  W.  C  Stevens  and  Sims 
ft  Wolverton,  for  defendant  In  error. 

PANCOAST,  J.  The  questions  Involved 
In  this  case  are  identical  with  those  In  the 
case  of  the  Bes  Line  Construction  Co.  v. 


William  Schmidt  (No.  1557)  a^i  Pac.  711 ;  anrT 
upon  the  authority  of  that  case  the  Judgment 
of  the  court  below  Is  reversed,  and  it  i» 
ordered  that  the  case  be  remanded  to  the 
probate  court  of  Comanche  county,  witU 
direction  to  vacate  the  Judgment,  sustain 
the  motion  to  quash,  and  set  aside  and  va- 
cate the  service  of  summons.  All  the  Jus^ 
tices  concurring. 


WILLOUGHBY  v.  FIDELITY  &  DEPOSIT 

CO.  OF  MARYLAND. 
(Supreme  Court  of  Oklahoma.     Feb.  15,  1906.) 
Pbincipai,  and  Sorext— Bond  of  Bank  Pbes- 

iDENT — Construction— Estoppel. 

In  an  action  upon  contract,  the  party 
seeking  to  recover  cannot  claim  the  benefits 
thereunder,  and  at  the  same  time  repudiate 
the  burden.  So  in  an  action  against  a  surety 
company  to  recover  on  the  bond  oJ:  a  defaulting 
bank  president,  the  bond  must  be  construed 
as  a  whole,  and  the  plaintilTs  right  to  recover 
must  depend  upon  snch  a  constmction;  and 
where  such  bond  is  issued  by  the  surety  com- 
pany and  accepted  by  the  bank,  upon  the  faith 
of  certain  statements  and  representations  in 
writing,  made  by  the  assistant  cashier  of  the 
bank,  relative  to  the  conduct,  duties,  employ- 
ment, and  accounts  of  the  defaulting  bank 
president,  and  such  statements  so  made  by  the 
said  assistant  cashier  are,  by  the  terms  of 
said  bond,  made  a  part  of  the  bond  itself,  the 
bond  and  statements  together  form  the  contract, 
and  they  must  be  construed  together,  and  upon 
their  joint  construction,  or  upon  their  con- 
struction as  a  whole,  must  depend  the  rights 
and  liabilities  of  the  parties  thereto ;  and  where 
the  bond  is  issued  by  the  surety  company  and 
accepted  by  the  bank  upon  the  faith  of  the 
statements  and  representations  so  made  by  the 
assistant  cashier,  the  receiver  of  the  bank, 
later  appointed,  in  an  action  on  the  bond,  can- 
not be  heard  to  repudiate  or  question  the  au- 
thority of  the  assistant  cashier  to  bind  the 
bank  by  his  statements  and  representations 
concerning  the  conduct,  duties,  employment, 
and  accoimts  of  the  defaulting  bank  president, 
and  at  the  same  time  be  allowed  to  recover  on 
the  bond  procured  on  the  strength  of  the  state- 
ments and  representations  so  made  by  the  said 
assistant  cashier. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Logan  County: 
before  Justice  J.  L.  Pancoast 

Action  by  J.  A.  Willoughby,  receiver  of 
the  Capitol  National  Bank,  against  the  PI- 
dellty  ft  Deposit  Company  of  Maryland. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Plynn  &:  Ames,  for  plaintiff  in  error. 
Lawrence  ft  Huston  and  Dale  ft  Bierer,  for 
defendant  In  error. 

GILLETTE,  J.  In  this  ease,  the  plaintiff, 
J.  A.  Willoughby,  as  receiver  of  the  Capitol 
National  Bank  of  Guthrie,  sues  the  Fidelity 
&  Deposit  Company  of  Maryland  upon  th& 
bond  of  the  defendant  •'^mpany,  guaranty- 
ing the  faithful  discbarge  of  the  duties  of 
Chas.  E.  Blllingsley,  as  president  of  tfa» 
Capitol  National  Bank.  A  copy  of  the  bond 
with  all  Its  Indorsements  Is  attached  to  and 
made  a  part  of  the  plaintiff's  petition.    The 
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bond  provides,  among  other  things:  "A- 
mount,  $10,000.00.  Annual  premium,  flO.OO. 
Baltimore,  Md.  Whereas  Chaa.  E.  Billings- 
ley,  Guthrie,  Olt.,  hereafter  called  the  'em- 
ployee' has  been  appointed  to  the  position 
of  president.  In  the  service  of  the  Capitol 
National  Bank,  Guthrie,  Oklahoma,  here- 
after called  the  'employer'  and  whereas,  the 
employer  has  delivered  to  the  Fidelity  I>e- 
I>osit  Company  of  Md.,  a  corporation  of  the 
state  of  Maryland,  hereafter  called  the 
'Company,'  certain  statements  in  writing 
relative  to  the  employee,  his  conduct,  duties, 
employment  and  accounts,  the  manner  of 
conducting  the  business  of  the  employer,  and 
other  things  connected  with  the  issuance  of 
this  bond,  which,  together  with  any  other 
statements  In  writing,  hereafter  made  by  the 
employer  to  the  company  relating  to  any 
such  matters,  do  and  shall  constitute  the 
basis  and  form  part  of  this  contract,  or  any 
continuation  thereof,  and  shall  be  warranted; 
and  it  Is  hereby  agreed,  that  any  such  state- 
ment, made  in  writing  by  the  president, 
cashier,  or  any  officer  or  director  of  the  em- 
ployer, shall  be  considered  the  statements  of 
the  employer  within  the  meaning  hereof. 
Now,  therefore,  in  consideration  of  the  sum 
of  $40.00  paid  as  premium  for  the  period 
from  January  1,  1004,  to  January  1,  1005.  at 
12  o'clock  noon,  and  upon  the  faith  of  said 
warranties  of  said  employer  as  aforesaid,  it 
is  hereby  agreed  that,  subject  to  the  obli- 
gations imposed  by  this  bond,  on  the  em- 
ployer the  performance  of  which  shall  be 
condition  precedent  to  the  right  on  the  part 
of  the  employer  to  recover  under  this  bond, 
the  company  shall,  at  the  expiration  of  three 
mouths  next  after  proof  of  a  pecuniary  loss 
as  hereinafter  mentioned,  has  been  given 
to  the  company,  reimbursed  the  employer 
to  tlie  extent  of  the  sum  of  $10,000.00.  and 
no  further  for  such  pecuniary  loss  of  money, 
securities,  or  other  personal  property,  as  the 
employer  shall  have  sustained  by  any  dls- 
honest  act  or  acts  committed  by  the  em- 
ployee in  the  performance  of  the  duties  of 
the  office  or  position  in  the  service  of  the 
employer  hereinbefore  referred  to,  or  of 
such  other  office  or  position  as  employee  may 
be  subsequently  appointed  to  or  eallecl  upon 
to  fill  by  the  employer,  as  such  duties  have 
been  or  may  hereafter  be  stated  In  writing 
by  tlie  employer  to  the  company,  and  occur- 
ring (luring  the  continuance  of  this  bond,  and 
discovered  at  any  time  within  six  months 
after  the  expiration  or  cancellation  of  this 
bond,  or  In  case  of  the  death,  resignation, 
or  removal  of  the  employee,  prior  to  the  ex- 
piration or  cancellation  of  the  bond,  within 
six  months  after  such  death,  resignation, 
or  removal." 

Then  follows  conditions  of  the  bond  that 
are  not  material  in  the  consideration  of  this 
case.  The  defendant  surety  company  an- 
swered admitting  tlie  giving  of  the  bond,  but 
deiu'ing    liability,    because,    as    it    claimed. 


the  bond  was  procured  by  false  and  fraudu- 
lent representations  made  by  the  Capitol 
Xatiooal  Bank  to  the  defendant  surety  com- 
pany, concerning  the  said  Chas.  E.  Billings- 
ley,  his  conduct,  duties,  employment,  and 
accounts.  A  copy  of  the  letter  of  the  defend- 
ant surety  company,  to  the  Capitol  National 
Bank,  asking  for  information,  together  with 
such  of  the  questions,  answers,  and  state- 
ments made  by  R.  S.  Briggs,  the  assistant 
cashier,  as  are  necessary  for  the  considera- 
tion of  this  case,  are  as  follows: 

"Baltimore,  December  5th,  1903.  To  the 
Capitol  National  Bank,  Guthrie,  O.  T.:  An 
application  has  been  made  to  this  company 
to  issue  to  }'0u  a  Fidelity  Bond  for  Mr.  C. 
E.  Billlngsley,  as  president  in  your  service  at 
Guthrie,  O.  T.,  to  the  amount  of  $ .  Be- 
fore passing  on  the  said  application  the  com- 
pany must  have  answers  to  the  following 
questions:  Very  respectfully  yours,  Eldwin 
Warfleld,  President" 

"5.  (a)  Is  he  now  (C.  E.  Billlngsley)  or 
has  been  from  any  cause  indebted  to  the 
bank  or  Its  officers?  A.  No,  (b)  If  so, 
give  particulars,  stating  amount,  bow  Incur- 
red, and  how  payment  is  secured.  Not  an- 
swered. It  is  agreed  that  the  above  answers 
shall  be  warranties,  and  shall  constitute  the 
basis  and  form  part  of  the  bond,  or  any 
continuation  or  continuations  of  the  same 
that  may  be  issued  by  the  Fidelity  &  De- 
posit Company  of  Maryland,  to  the  under- 
signed upon  the  person  above  named,  and 
it  is  agreed  that  the  duties,  powers  and  re- 
munerations of  the  employee  and  obligations 
of  the  employer  as  stated  In  the  above  war- 
ranty shall  remain  unchanged  during  the 
currency  of  this  bond  or  any  continuation  or 
continuations  thereof.  Dated  at  Guthrie  this 
22d  day  of  December,  1003.  Capitol  National 
Bank,  by  R.  S.  Brlgga,  Ass't  Cashier,  Official 
Capacity." 

"This  must  be  returned  to  the  home  office, 
Baltimore,  Md.,  before  bond  will  be  issued." 

The  reply  is  an  unverified  general  denial, 
and  a  special  denial  of  the  authority  of 
R.  S.  Briggs,  the  assistant  cashier,  to  bind 
the  bank  by  his  answers  to  said  questions, 
and  by  the  agreement  he  undertook  to 
make  on  liehalf  of  the  bank.  Upon  the  trial 
of  the  cause  It  was  shown  by  the  plaintiff, 
and  by  the  projier  cross-examination  of 
plaintiff's  witnesses,  that  notwithstanding 
the  statements  of  the  said  R.  8.  Briggs,  the 
assistant  cashier,  in  answer  to  question  5a, 
that  Mr.  Billlngsley  was  not  Indebted  to  the 
hank,  he  was  at  the  time  the  statemeut  was 
made  indebted  to  the  bank  on  his  own  note 
of  $5.].")0,  and  his  own  overdraft  of 
$35,693.'24.  The  bond  given  by  the  defend- 
ant surety  company  and  accepted  by  the 
bank  expressly  provided  that  the  statements 
In  writing  relative  to  C.  E.  Billlngsley,  hlsi 
conduct,  duties,  employment,  and  account, 
and  other  things  couuected  with  the  issuance 
ot  the  bpnd,  should  constitute  the  basts,  and 
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form  a  part  of  the  contract,  and  Bliould  be 
-vrarranted;  and  tMt  any  statements  made 
in  writing  by  any  officer  of  the  bank,  should 
be  considered  tbe  statements  of  the  bank; 
and  in  con^iideratlou  of  the  sum  of  ^0,  and 
upon  the  faith  of  such  warranties  of  tbe 
said  bank  the  $10,000  bond  sued  on  herein 
was  given  by  the  surety  company,  and  ac- 
cepted by  tbe  bunk.  When  the  plaintiff  rest- 
ed, the  defendant  surety  company  demurred 
to  tbe  evidence  upon  the  ground  that  the 
plaintiff  had  failed  to  prove  facts  sufficient 
to  constitute  a  cause  of  action  in  favor  of 
the  plaintiff  and  against  the  defendant.  The 
demurrer  to  tlie  evidence  was  sustained,  and 
tbe  case  dismissed  at  tbe  cost  of  tbe  plaintiff, 
and  he  brings  it  to  this  court  claiming  that 
tbe  trial  court  erred  in  sustaining  tbe  de- 
murrer. 

In  this  court  the  plaintiff  contends  that 
whatever  his  rights  might  have  proved  to  be 
upon  a  full  and  final  bearing,  tbe  demurrer 
to  the  evidence  was  not  well  taken,  and 
should  not  have  been  sustained,  bused  as  it 
was  on  the  pleadings  and  plaiutifTs  evidence 
alone.  Let  us  examine  for  a  moment  tbe 
issues  and  status  of  tbe  case  when  plahitlff 
rested,  and  the  demurrer  was  Interposed  by 
the  defendant,  and  sustained  by  tbe  court. 
A  copy  of  the  bond  sued  on  was  attached  to 
and  made  a  part  of  the  plaintiff's  petition, 
and  was  admitted  by  tbe  defendant  in  Its 
answer,  so  It  was  fully  before  the  court. 
Tbe  questions  and  answers  thereto,  as  made 
by  the  cashier,  and  the  statements  attached 
to  them,  were  attached  to  and  made  a  part 
of  tbe  defendant's  answer,  and  not  being  deni- 
ed under  oath  under  section  3080  of  our  stat- 
utes of  1803,were  taken  as  true,  and  there- 
fore were  fully  before  tbe  court.  By  tbe 
terms  of  the  bond  Itself  these  questions  and 
answers,  and  tbe  statement  attached  thereto 
'were  made  a  part  of  the  bond,  and  constitut- 
ed the  basis  of  the  contract,  and  were  stipu- 
lated to  be  warranties ;  and  upon  the  faith  of 
such  warranties  the  bond  was  issued  by  tbe 
surety  company,  and  accepted  by  tbe  l)ank. 
Tbe  pleadings  and  evidence  also  disclosed 
that  in  December,  100>'{,  application  was 
made  to  tbe  defendant  surety  company  for 
this  bond  for  C.  B.  Biilingsley,  as  pi-esldent 
of  the  Capitol  National  Bank;  that  the  surety 
company  by  its  letter  of  Decemlier  5tb  sub- 
mitted certain  questions  to  the  bank  to  lie 
answered  by  it;  that  on  December  22.  lOftS. 
the  questions  were  answered  by  It.  S.  Brlggs, 
tbe  assistant  cashier  of  the  bank,  and  be  an- 
swered tbem  falsely,  knowing  at  tbe  time 
that  tbe  answers  were  false;  tliat  on  December 
30,  1903,  the  defendant  surety  company  is- 
sued Its  bond,  and  tbe  bank  accepted  it, 
upon  tbe  express  written  condition  contained 
in  tbe  body  of  tbe  bond  itself,  that  the  state- 
ments, answers,  and  repi'eseututions  so  made 
should  constitute  the  basis,  and  form  a  part 
of  tbe  contract;  and  that  the  bond  was  Lssued 
by  tbe  surety  company  and  accepted  by  the 
banti  upon  the  faith  of  the  said  warranty 


and  representations;  that  during  the  years 
covered  by  the  life  of  the  bond  the  doors  of 
tlie  bank  were  close<l,  and  it  was  placed  in 
tbe  hands  of  a  receiver,  and  later  the  re- 
ceiver brought  this  action  to  recover  from 
the  surety  company  on  the  bond  In  question, 
claiming  that  the  said  C.  E.  Biilingsley,  the 
bonded  president,  bnd  defaulted  in  a  sum 
far  in  excess  of  the  amount  of  the  bond.  In 
this  condition  of  the  case  we  think  the  ques- 
tion was  fairly  presented  ujion  the  demurrer 
to  tbe  evidence  as  to  whether  or  not  a  cause 
of  action  had  been  proved  in  favor  of  tlic 
plaintiff,  and  against  tbe  defendant.  A  care- 
ful examination  of  the  record  has  convinced 
us  that  tbe  plaintiff  did  not  make  out  his 
case,  and  that  the  demurrer  to  the  evidence 
was  well  taken  and  properly  sustained.  We 
shall  base  our  conclusion  upon  bttt  one  of 
the  grounds  urged  In  the  court  below. 

Fidelity  and  guaranty  Insurance  is  of  com- 
paratively  modern  origin,  and  has  not  bad 
tbe  consideration  in  the  books  that  has  been 
bestowed  upon  fire  and  life  insurance.  But 
Willie  it  is  of  but  comparatively  mod- 
era  origin,  it  is  nevertheless  already 
a  thoroughly  established  and  legitimate 
lino  of  Insurance  that  has  come  to 
stay,  and  Indeed  is  fllling  a  most  Important 
part  In  tlie  modern  business  world.  From 
reason  and  analogy,  however.  It  Is  plain  that 
many  of  tbe  principles  underlying  s\nA 
governing  Are  and  life  insurance  must  apjily 
to  fidelity  and  guaranty  insurance.  It  has 
long  been  the  settled  law  in  fire  and  life 
luHuraucp  that  wliere  statements  and  repre- 
sentations have  been  made  by  the  insured  as 
the  basis  for  the  insurances,  and  by  the 
terms  of  tbe  policy  issued  and  accepted, 
said  statements  are  made  a  part  of  tbe  policy 
itself,  any  material  false  and  fraudulent 
statement  made  by  tbe  Insured  will  avoid  the 
Ijoilcy.  The  i-eason  for  this  rule  Is  sound.  A 
l)erson  unsound  in  body  or  mind,  who  falsely 
and  knowingly  rejiresents  himself  to  be  soimd 
physically,  in  oi-der  to  secure  life  Insurance, 
and  stipulates  that  his  false  representations 
shall  be  treated  as  warranties,  and  as  part 
of  tbe  policy  itself,  should  not  be  allowed  to 
recover.  The  man  seeking  Are  Insurance 
who  falsely  and  knowingly  represents  bis 
proi)erty  to  be  free  from  incumbrance  when 
it  is  Incumbered  for  more  than  its  value,  and 
such  false  reiiresentatlons  are  made  a  part 
of  tbe  policy  of  Insurance,  should  not  be  al- 
lowed to  recover  for  a  loss  by  fire,  for  rea- 
sons too  apparent  to  admit  of  consideration 
here.  In  the  i-»se  of  Dwight  et  ai.  v.  Genna- 
nia  Life  Insurance  Co.,  103  N.  X.  341,  8  N.  E. 
034,  57  Am.  Hep.  720,  the  court  says:  "'Where 
the  ossured,  in  a  policy  of  life  insurance, 
warrants  the  truth  of  the  answers  made  by 
him  to  questions  in  bis  application,  comi)ll- 
ance  with  such  warranty  is  a  condition  of 
the  validity  of  the  contract  of  Insurance,  and 
It  miLst  be  assumed  that  any  sul)stantial 
deviation  from  truth  in  such  answers  is  ma- 
terial to  tlie  risk  and  renders  the  policy  void." 
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Also  see  the  follo'wing  cases,  and  cases  cited 
therein:  Price  v.  Phoenix  Mutual  Life  In- 
surance Co.,  17  Minn.  497  (Gil.  473),  10  Am. 
Rep.  166;  Jeffries  v.  Economic  Mutual  Lif6 
Ins.  Co.,  22  Wall.  47,  22  L.  Ed.  833. 

We  are  not  entirely  without  precedent  in 
fidelity  guaranty  insurance  cases.  In  the 
case  of  the  American  Credit  Indemnity  Com- 
pany V.  Carrollton  Furniture  Manufacturing 
Co.,  95  Fed.  Ill,  36  C.  C.  A.  671,  this  language 
is  used:  "When  there  is  a  definite  agreement 
that  the  application  for  insurance  is  a  part 
of  the  contract,  and  the  statements  in  the 
application  are  expressly  declared  to  be  war- 
ranties, they  are  treated  as  such,  and  not 
merely  as  representations,  and  must  be  strict- 
ly construed,  or  the  policy  will  not  take 
effect."  See,  also,  Hunt  v.  Fidelity  &  Casu- 
alty Co.,  99  Fed.  242,  39  C.  C.  A.  496,  and  au- 
thorities there  cited.  In  the  Hunt  Case,  the 
court  says:  "The  promissory  statement,  hav- 
ing been  made  part  of  the  contract  between 
the  parties,  by  the  terms  both  of  the  policy 
and  the  declarations,  was,  in  effect,  a  war- 
ranty, which  the  assured  was  bound  to  ful- 
fill in  substance  and  according  to  its  meaning. 
Jeffries  v.  Insurance  Company,  22  Wall.  53, 
22  h.  Ed.  833;  Insurance  Co.  v.  France,  91  U. 
S.  51.3,  22  L.  Ed.  401;  Brady  t.  Association. 
0  C.  C.  A.  252,  60  Fed.  727;  Mo.  K.  T.  Trust 
Co.  V.  Herman  National  Bank,  23  C.  C.  A.  65, 
77  Fed.  117.  It  is  quite  immaterial  that  the 
statement  is  not  called  warranty.  It  is  a 
stipulation  embodied  in  the  contract  by  the 
■words  of  the  policy  for  the  performance  of 
future  acts,  and,  as  such,  is  an  express  war- 
ranty." We  are  aware  that  many  cases  may 
be  found  in  the  books  where  doubts  arise 
as  to  whether  the  warranties  made  by  the 
assured  were  untrue  as  made,  or  were  made 
in  good  faith,  and  doubts  yet  remain  of  their 
untnitli.  In  such  cases  a  disputed  question 
of  fact  arises  for  the  Jury  to  determine.  A 
few  courts  have  gone  so  far  as  to  hold  that 
the  fact  that  the  warranties  when  made  were 
false  is  not  enough,  but  that  It  must  bo 
further  shown  that  they  were  also  known  to 
be  false  by  the  assured;  liut  the  great  weight 
of  authority  holds  that  proof  of  the  material 
falsity  of  the  warranties  defeats  the  right 
of  recovery. 

In  the  case  at  bar,  however,  we  are  not 
called  on  to  make  any  flue  distinction.  The 
representations  of  the  assistant  cashier,  which 
were  contracted  to  be  warranties,  were  that 
O.  E.  Billingsley,  the  defaulting  president, 
was  not  indebted  to  the  bank  in  any  sum. 
These  warranties  were  outrageously  untrue, 
and  were  known  to  be  untrue  by  the  assistant 
«'asliler  when  he  made  them,  as  shown  by  his 
evidence.  At  the  time  he  represented  that 
said  Billingsley  did  not  owe  the  bank,  he, 
ililllngsley,  was  indebted  to  the  bank  on 
bis  own  note  of  $5,151,  and  interest,  and 
on  his  own  overdraft  In  the  sum  of  $35,603.34. 
Slight  or  Immaterial  errors  may  be  conceded 
not  to  avoid  the  liability  of  the  surety  com- 
pany, but  with  such  glaring  misrepresenta- 


tions as  the  above,  the  court  need  only  to  look 
to  the  face  of  the  transaction  to  detect  its 
bad  faith,  when  In  connection  with  the  testi- 
mony of  the  assistant  cashier,  that  be  knew 
of  the  above  indebtedness  of  C.  E.  Billingsley, 
when  he  represented  to  the  surety  company 
that  said  Billingsley  was  not  indebted  to  the 
bank  at  all.  But  we  are  not  confined;  in  the 
case  at  bar,  to  the  authorities  of  life  and 
fire  Insurance  alone,  as  many  cases  have 
arisen  and  have  been  passed  on,  not  only  by 
the  state  courts,  but  by  the  Supreme  Courts 
of  the  United  States,  two  of  which  will  be 
later  considered  in  the  discussion  of  the 
second  question  presented  In  this  case. 
The  Guarantee  Company  v.  Mechanics,  etc., 
Co.,  183  U.  S.  402,  22  Sup.  Ct  124,  46  I/.  Ed. 
253;  Fidelity  Deiwsit  Company  v.  Courtney, 
186  U.  S.  342,  22  Sup.  Ct.  833,  46  L.  Ed.  1193. 
This  leads  us  to  the  second  point  necessary 
to  our  consideration.  It  Is  claimed  by  the 
plaintiff  in  error  that  even  though  It  be  true 
that  willful,  false  statements  made  by  one 
seeking  fidelity  insurance,  which  are  made 
the  basis  of  and  form  part  of  the  bond  Itself, 
may  defeat  the  plaintiff's  rights  to  recover, 
yet  such  a  proi>ositIon  can  have  no  applica- 
tion to  the  case  at  bar,  and  cannot  affect 
the  rights  of  the  plaintiff  in  this  action,  for 
the  reason  that  the  said  Briggs,  the  assistant 
cashier,  had  no  authority  to  make  said  state- 
ments, or  to  bind  the  bank  in  any  way,  and 
that,  as  he  was  only  the  assistant  cashier, 
no  presumption  arises  that  he  acted  with 
authorlt}',  and  his  authority  to  act  was  not 
shown  In  the  trial  of  the  case.  This  bond 
was  issued  by  the  defendant  surety  company, 
and  accepted  l>y  the  bank  upon  the  faith 
of  the  corre<'tnpss  of  the  statements,  and  said 
statements  were  made  warranties  and  bec-ame 
a  part  of  the  bond  itself,  and  so  became  and 
were  a  part  of  the  contract  sued  on  by  the 
plaintiff.  It  is  the  well-settled  law  that  a 
party  seeking  to  recover  upon  a  contract  can- 
not claim  the  benefits  arising  therefrom, 
and  at  the  same  time  repudiate  Its  burdens. 
To  allow  the  receiver  of  the  bank,  while 
suing  on  the  contract,  to  question  the  author- 
ity of  the  assistant  cashier  to  make  the  state- 
ments and  misrepresentations  which  are  a 
part  of  the  contract  sue<l  on,  would  be  to 
allow  him  to  accept  Its  benefits  and  reject 
Its  burdens.  To  secure  the  bond  on  which 
its  receiver  sues,  the  bank,  by  its  assistant 
cashier,  made  the  representations  which  fomi 
a  part  of  the  bond  Itself,  and  It  does  not  lie 
in  the  mouth  of  the  receiver,  while  suing  on 
the  bond,  to  repudiate  the  statements  and 
waiTanties  made  by  the  assistant  cashier 
upon  which  the  Iwmd  was  secured.  The 
Supreme  Court  of  the  IJnltetl  States  has  said: 
"The  information  solicited  was  such  as  whs 
proper  to  be  asked  of  and  communlcate<l 
by  the  bank,  and  as  the  renewal  was  pre- 
sumably made  upon  the  faith  of  the  state- 
ments contained  in  the  certificate,  the  bank 
ought  not  to  he  heard,  while  seeking  to  ob- 
tain tlie  benefits  of  the  stipulation  agreed 
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to  be  performed  by  the  surety,  to  deny  the 
aatbority  of  Its  officers  to  make  the  repre- 
sentations wblcb  Induced  the  surety  to  again 
bind  Itself  to  be  auRwerable  for  tbe  faithful 
performance  Oy  McKnIght  of  the  duties  of 
his  employment."  Fidelity  &  Deposit  Co.  t. 
Courtney.  186  U.  S.  342,  22  Sup.  Ct.  833,  46  h. 
Ed.  1193;  Kallway  Companies  t.  Keokuk 
Bridge  Co.,  131  U.  S.  371,  9  Sup.  Ct  770,  33  L. 
Ed.  157. 

The  plaintllF  In  error  lays  great  stress 
upon  the  case  of  the  American  Surety  Co.  v. 
Pauly,  170  U.  S.  134,  18  Sup.  Ct.  552,  42  L. 
Ed.  977.  That  was  a  case  wherein  Geo.  N. 
O  rirlen,  as  cashier  of  the  California  National 
Bank  sought  and  secured  an  indemnity  l)ond 
from  the  surety  company  in  the  sum  of 
$15,000.  In  bis  negotiations  for  this  bond 
be  transmitted  to  the  surety  company  a  strong 
letter  of  recommendation  from  one  J.  NV. 
Collins,  the  president  of  said  bank.  Collins 
also  secured  from  said  surety  company  a 
125.000  bond  for  himself.  During  the  life  of 
these  bonds  O'Brien  and  Collins,  acting  to- 
gether, wrecked  the  bank,  and  Its  doors 
were  closed.  The  surety  company  refused 
payment,  and  suit  was  brought  against  it. 
It  was  contended  that  tbe  president  of  the 
bank  bad  made  false  representations  con- 
(•<'rnin«  O'Brien,  his  conduct,  his  character, 
nccouuts,  and  integrity.  In  order  to  enable 
O'Brien  to  se<-ure  tbe  bond,  and  that  the 
receiver  of  the  bank  should  not  be  allowed  to 
recover  on  the  bond  secured  by  the  fraud  of 
the  president ;  but  the  court  held  tbe  surety 
(■ompany  liable,  and  upon  tbe  authority  In 
that  case  the  plaintiflt  in  error  maintains 
that  the  surety  company  in  this  case  should 
also  be  held  liable.  In  that  case  tbe  court 
Bald:  "Xone  of  tbe  cases  cited  embrace  the 
present  one.  In  the  first  place  the  procuring 
of  a  bond  for  O'Brien  in  order  that  be  might 
become  qualified  to  act  as  cashier,  was  no 
part  of  the  business  of  the  bank,  nor  within 
the  scope  of  any  duty  Imposed  upon  Collins 
as  president  of  tbe  bank.  It  was  tbe  business 
of  O'Brien  to  obtain  and  present  an  accept- 
able bond.  And  it  was  for  the  bank  by  its 
constituted  authorities  to  accept  or  reject 
the  bond  so  presented.  The  bank  did  not 
authorize  Collins  to  give  nor  was  it  aware 
he  gave,  nor  was  he  entitled  by  virtue  of  his 
oRice  as  president  to  sign  any  certificate 
as  to  the  efficiency,  fidelity,  or  integrity  of 
O'Brien.  No  relationship  existed  between 
the  bank  and  the  surety  company  until 
O'Brien  presented  to  tbe  former  the  bond  in 
suit.  AVhat,  therefore,  Collins  assumed  In 
his  capacity  as  president  to  certify  as  to 
O'Brien's  fidelity  and  integrity,  was  not  with- 
in the  course  of  the  business  of  the  bank  nor 
within  any  authority  he  possessed.  He  could 
not  create  such  authority  by  assuming  to  have 
It" 

It  will  be  noted  that  the  court  here  de- 
cides that  the  recommendation  of  the  presi- 
dent of  the  bank  was  not  authorized  by  tbe 
bank  itself;  and  that  being  outside  of  tbe 


scope  of  the  dntles  and  authority  of  the 
president  the  recommendation  Is  held  not 
to  be  that  of  the  bank,  and  hence  not  bind- 
ing upon  the  bank.  But  It  will  also  be  noted 
that  the  court  says  that  no  relationship 
existed  between  the  bank  and  the  surety 
company  until  O'Brien  presented  to  the  bank 
the  bond  in  suit  Under  such  circumstances 
we  think  the  conclusion  of  the  court  entire- 
ly In  accord  with  the  great  weight  of  au- 
thorities, and  were  the  facts  in  the  case  at 
bar  In  accord  with  those  In  tbe  Pauley  Case, 
we  would  regard  it  as  a  case  In  point  and 
controlling.  But  in  the  case  now  under  con- 
sideration it  Is  not  true  that  no  relations 
existed  between  the  bank  and  the  surety 
company  until  C.  E.  Billlngsley  presented 
his  bond  to  the  bank.  On  the  other  band 
application  having  been  made  to  the  surety 
company  for  a  bond,  the  surety  company,  on 
December  5,  1903,  wrote  to  the  bank  the  let- 
ter of  Inquiry  which  we  have  hereinbefore 
set  forth.  The  letter  of  Inquiry,  It  will  be 
noted,  was  addressed  to  the  bank  and  not  to 
R.  S.  Briggs,  the  assistant  cashier.  The  as- 
sistant cashier,  on  December  22,  1903,  an- 
swered the  questions  and  falsely  stated  that 
C.  B.  Billlngsley  was  not  indebted  to  tbe 
bank  in  any  sum.  He  also  signed  the  agree- 
ment following  the  questions,  and  a  part  of 
the  same  document  agreeing  that  the  an- 
swers  to  the  questions  should  be  warranties 
and  constitute  tbe  basis,  and  form  a  part  of 
the  bond  to  be  Issued  by  the  surety  company. 
All  this  occurred  prior  to  the  Issuance  of 
the  bond,  while  In  the  Pauley  Case  no  letter 
of  Inquiry  was  addressed  to  the  bank,  and 
It  was  not  agreed  that  the  statements  of  the 
president  upon  which  the  bond  was  obtained 
should  constitute  warranties  and  be  the  ba- 
sis fOr  the  bond.  In  short,  no  relations  ex- 
isted between  tbe  bank  and  the  surety  com- 
pany until  O'Brien  presented  his  bond  to  the 
bank.  When  the  bond  of  C.  E.  Billlngsley, 
In  the  case  at  bar,  was  later  Issued  on  tbe 
30th  day  of  December,  1903,  It  expressly 
provided  that  in  consideration  of  the  sum  of 
940,  and  upon  the  faith  of  tbe  warranties 
of  the  said  bank  (referring  to  the  warranty 
signed  by  B.  S.  Briggs,  cashier)  the  bond 
was  Issued.  Not  only,  then,  was  tlie  lx)nd  is- 
sued on  the  faith  of  the  correctness  of  the 
answers  and  statements  of  the  assistant 
cashier,  but  it  was  also  accepted  by  the 
bank  upon  tbe  faith  of  the  correctness  of 
said  statements.  We  think  that  these  facts 
take  this  case  entirely  outside  of  the  rule 
laid  down  In  tbe  Pauley  Case. 

Nor  are  we  alone  In  this  conclusion,  for 
tbe  question  has  been  twice  before  the  Su- 
preme Court  of  the  United  States  in  more 
recent  cases  than  the  Pauley  Case,  and  in 
these  subsequent  cases  that  case  has  been 
distinguished  to  such  an  extent  that  it  can- 
not, as  we  have  heretofore  said,  fairly  be 
regarded  as  a  case  applying  here.  In  the 
case  of  tbe  Guarantee  Co.  v.  Mechanics,  etc., 
Co.,  183  U.  S.  402,  22  Sup.  Ct  124,  46  L.  Ed. 
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258,  Chief  Justice  Fuller  uses  this  lanKuage: 
"It  also  results  tUat  tliere  can  be  no  recovery 
i.t  all  on  tlie  casbler's  bond.  If  the  bank 
bad  observed  the  stipulation  In  the  teller's 
bond,  to  which  we  have  referred.  It  is  ob- 
vious there  would  have  been  no  cashier's 
bond,  and  the  question  would  not  have  aris- 
en. But  this  It  did  not  do.  and  the  bond  was 
given.  The  bond  provided  that  the  company 
covenanted  with  the  bank  in  reliance  on  . 
the  statement  and  declaration  of  the  presi- 
dent on  behalf  of  the  bank,  and  on  tlie  bank's 
strict  observance  of  the  contract:  that  any 
misstatement  of  a  material  fact  In  the  dec-  i 
laratlon  should  invalidate  the  boud.  etc.;  ' 
that  any  written  answers  or  statements 
made  by  or  on  behalf  of  said  employer  In 
regard  to  or  in  connection  with  thp  <-ouduct, 
duties,  accounts,  or  niethwls  of  suiwrvlsiou  ; 
of  the  said  employ^  deiiverwl  to  the  com-  I 
pany  either  prior  to  the  Issue  of  this  boud, 
or  to  any  renewal  thereof,  or  at  any  time 
during  Its  curremT.  should  be  held  to  be 
warranties  thereof,  and  form  a  basis  of 
this  Kunranty.  or  of  Its  continuance.  The 
statements  were  required  to  be  and  were 
made  on  behalf  of  the  hank,  and  the  presl- 
dent  acted  for  the  bank  In  doing  so;  and 
tlie  bonds  were  procured  by  the  bank,  and  ; 
the  bank  i)sUd  the  premium.  Tliei-e  can  be  j 
no  doubt  that  the  bank  was  resiwusible  for 
the  representations  of  Its  cashier  In  the  one  , 
Instance,  and  its  president  in  the  other.  In 
proc-uring  these  contracts  of  indeumity.  The 
representations  made  In  the  dalaratlon  on 
which  the  cashier's  bond  was  issued  were 
clearly  misrepresentations.  In  Pauley's  Case, 
the  president  and  cashier  were  t»nfeder- 
ntes  in  the  dishonesty  of  the  <-ashler,  for 
the  purpose  of  defrauding  the  bank;  and 
also  It  was  held  no  part  of  the  duties  of  the 
president,  under  the  circun>stances  there  dls- 
closal,  to  certify  the  integrity  of  the  cashier, 
as  he  did." 

In  the  still  later  case  of  Fidelity  &  Deposit 
Co.  V.  Courtney.  18(5  V.  8.  34:i.  22  Sup.  Ct. 
Sas,  Mi  L.  Kd.  1103.  Justice  White  says:  "In 
Guaranty  Co.  v.  Mechanics,  etc..  Co.,  IfCJ  U. 
S.  402.  22  Sup.  Ct.  124.  46  L.  Kd.  2.13.  this 
court  recognize  as  binding  ui)on  the  bank  a 
certificate  given  by  one  of  Its  officers,  em- 
bodying replies  to  questions  asked  by  the 
guarantv  company  respecting  one  of  the  em- 
ployfti  of  the  bank,  although  no  proof  was 
inti-odnced  that  spe<lal  autliorlty  had  been 
conferred  upon  the  officer  to  make  the  cer- 
tificate. Nor  does  the  ruling  In  Amerkiin 
Snretv  Company  v.  I'auly,  170  I'.  S.  1.5(>,  18 
Sup.  Ct.  r).')2.  42  L.  Kd.  977,  warrant  the 
claim  that  it  Is  an  autliorlty  against  the  ad- 
nilsslbllity  of  the  c-ertillciUc  liere  in  ques- 
tion. In  the  bond  considered  in  the  I'anlcy 
Case  it  was  not  agreed  tlmt  tlio  statements 
of  tlie  president  uiK)n  which  the  Ixmd  was 
obtainetl.  sliould  be  the  basis  of  tlie  bond. 
The  answers  made  by  the  j)crsou  who  was 
Irt-esident  of  the  bank  to  tlie  interrogatories 
<if  tiie  surety  company  were  but  mere  com- 
mendation by  one  Individual  of  another  in- 


dlvldoal,  at  a  time  when,  as  said  by  the 
court,  'no  relation  existed  between  the  bank 
and  the  surety  company.'  Again,  in  the 
Pauly  Case,  no  letter  of  Inquiry  was  address- 
ed to  the  bank,  unlike  the  practice  pursued 
with  respect  to  the  renewal  here  in  contro- 
versy, and  the  letter,  whose  contents  in  the 
Pauley  Case  was  claimed  to  be  binding  on 
the  bank,  was  written  by  one  who  was  not 
charged  with  the  duties  of  condurtlng  the 
corresitondenco  of  the  bank."  Entertaining 
the  views  that  we  do,  we  think  that  the 
plaintiff  clearly  failed  to  establish  facts 
sufficient  to  entitle  him  to  recover,  and  that 
the  demurrer  to  the  evidence  was  well  taken, 
and  properly  sustained.  The  conclusions 
here  reached  make  It  unnecessary  to  pass  up- 
on other  questions  presented  In  briefs  of 
counsel. 

The  .ludgment  of  the  court  below  will  be 
affirmed.  All  the  Justices  conciurlng,  ex- 
cept I'AX<'()AST,  J.,  who  sat  In  the  trial  of 
cause  In  the  court  below,  and  Bl'RFOBD. 
C.  J.,  who  declined  to  take  any  part  In  said 
cause,  for  the  reason  that  he  Is  a  creditor  of 
said  Insolvent  bank. 


MOIMJAX   V.   TEBRITOBT. 
(Supreme  Court  of  Oklahoma.      Feb.  I't,  1906.) 

1.  Indictment— (^BBTAiNTT. 

An  indictment  which  cliarRea  a  design  on 
the  part  of  the  accused  to  affect  the  death  of 
a  "certain  pereon  whose  name  is  to  the  grand 
jurors  unknown."  and  the  subsequent  allefHt- 
tions  of  which  refer  to  "said  person."  is  suffi- 
ciently certain  and  siwcific  in  its  description 
of  the  deceased. 

[Ed.   Note. — For  cases   in  ijoint,  see  vol.   27. 
Cent.  ViK.  Indictment  and  Information,  S  273.1 

2.  Same— INSTRI'CTIONS— MANSLArOHTER. 

Where  a  defendant  is  charged  with  murder, 
and  is  convicted  of  manslaughter  In  the  first 
deicree.  and  there  are  instructions  given  properly 
defining  and  covering  the  law  of  murder  and 
mnnslaughter.  an  histruction  that  if  the  jury 
"find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  cut  and  stabbed  the 
deceaKcd  with  a  knife,  and  killed  him.  and  that 
he  (lid  so  cut  and  stab,  with  a  premeditated 
design  to  affect  the  death  of  the  deceased." 
they  should  then  "find  the  defendant  guilty 
of  murder,"  is  not  erroneous  as  excluding  the 
theory  of  manslaughter  in  the  first  degree. 

3.  Same— Evidence— .Vdmissibility. 

Upon  a  trial  for  murder,  where  it  appears 
that  the  injuries  were  inflicted  by  a  certain 
kind  of  instrument  or  weapon,  evidence  that 
tlie  defendant  had  such  weapon  in  his  posses- 
sion before  the  killing  is  ailmis.sible. 

4.  Same  —  Appeal  — Habuless    Ebroe— In- 
stbitctions. 

On  a  trial  of  an  indictment  for  murder, 
whore  an  instruction  is  given  upon  the 
subject  of  murder,  and  the  verdict  of  the  jury 
is  for  manslaughter  in  the  first  dogri'e,  the 
Instruction  cannot  prejudice  the  defendant,  and 
even  tliough  erroneous  is  not  such  error  as 
will  cause  a  reversal  of  the  case. 

[Ed.   Note. — For  ca.ses  in  point,  see  vol.  2(k 
Cent.  Dis.  Homicide,  §  720.] 
.5.  .Same— .^cc'OiiPUCE  — Cobbobobation  — 1»- 

STKITTIOX. 

Where  the  evidence  in  a  criminal  case, 
on  belialf  of  the  territory,  sufficiently  corrobo- 
rates the  evidence  of  an  accomplice,  and  plain- 
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ly  ahmvs  the  connection  of  th«  defendant  with 
the  commission  of  the  crime,  and  where  the 
dpfendant,  when  testifying  in  his  own  behalf, 
admits  striking  the  blow  with  the  weapon  that 
caused  the  death  of  the  deceased,  the  giving 
of  an  instruction  defining  the  rule  of  corroborat- 
ing evidence,  which  is  not  technically  correct, 
but  which  is  not  misleading,  does  not  constitute 
error. 
6w  Same— INSTBUCTIONS  Rbquesteih- Rbfdsai. 

Ko  Bbrob. 

Where  the  trial  court  in  its  general  instruc- 
tions, sufficiently  covers  the  propositions  of 
lnw_  upon  which  the  jury  should  be  instructed, 
it  is  not  error  to  refuse  the  instructions  re- 
quested by  the  defendant,  even  though  they 
correc'tly  state  the  law  upon  the  subject  in- 
-cluded  therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent,  Dig.  Criminal  Law,  |  2011.] 

(Syllabus  by  the  Court.) 

Krror  from  District  Court,  Grant  County; 
before  JuBtice  James  K.  Beauctmmp. 

James  F.  Morgan  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

A.  M.  Macke.v  and  W.  S.  Denton,  for  plain- 
tiff In  error.  F.  G.  Walling,  Co.  Atty.,  for 
•defendant  In  error. 


PANCOAST,  J.  The  plalntilT  In  error, 
James  F.  Morgan,  was  tried  in  the  district 
court  of  Grant  county  for  murder  at  the 
JJarch  term,  1004,  of  said  court  and  was  con- 
victed of  manslaughter  in  the  first  degree, 
and  sentenced  to  impriaonmeut  in  the  tet^ 
ritorlal  prison  for  a  period  of  15  years, 
from  which  Judgment  of  conviction  be  ap- 
peals, asslgrnlng  numerous  errors  alleged  to 
bare  been  committed  In  the  trial  of  said 
-cause. 

The  first  assignment  is  that  the  indictment 
Is  not  sufficiently  definite  and  certain.  It 
seems  that  the  name  of  the  person  killed  was 
not  known  by  the  grand  Jurors,  and  ttaey 
therefore  referred  to  bim  as  a  person  whose 
name  was  unknown  to  tliem.  The  first  ref- 
erence in  the  indictment  to  the  deceased  Is 
-"of  a  certain  man  whose  name  Is  to  the 
grand  Jurors  unknown,"  and  a  similar  ref- 
erence and  statement  Is  made  in  each  In* 
■stance.  In  which  the  name  of  the  deceased 
person  Is  generally  used,  except  In  certain 
instances.  In  which  reference  Is  made  to 
the  deceased  as  "said  person."  We  cannot 
see  but  what  this  language  Is  sufflctently  def- 
inite and  certain.  There  can  be  no  question 
as  to  who  Is  meant  by  the  use  of  the  words 
^'sald  person,"  following  the  first  statement 
tliat  the  name  of  the  person  killed  was  un- 
known to  the  grand  Jurors.  In  fact,  we  can- 
not well  see  how  any  other  language  could 
have  been  used  that  would  make  the  lan- 
guage of  the  ludlctmeut  more  definite  and 
certain  In  that  reganl. 

The  next  assignment  of  eiTOr  argued  in 
the  brief  arises  out  of  the  fact  of  tlie  admis- 
sion of  certain  evideuee  that  was  allowed  to 
be  Introduced  and  then  taken  from  tlie  Jury. 
At  the  trial  the  court  allowed  one  witness  to 
be  interrogated  as  to  his  knowledge  of  the 


defendant  having  carried  a  knife,  and  as  to 
i*R  description,  and  at  the  time  In  which  he 
knew  of  the  defendant  having  owned  such  a 
knife;  the  time  being  recently  before  the 
homicide.  After  this  evidence  was  allowed 
to  go  to  the  Jury  It  was  then  by  direct  In- 
struction from  the  court  withdrawn  from 
their  consideration.  It  is  claimed  by  the 
plalntlif  in  error  that  this  evidence  was  In- 
competent and  prejudicial,  and  after  having 
been  admitted  and  allowed  to  go  to  the  Jury 
that  the  Injury  could  not  be  cured  by  the 
court  wltbcU«wlng  It  from  the  consideration 
of  the  Jury.  First,  we  are  not  willing  to 
concede  tbat  this  testimony  was  Incom- 
petent. In  fact,  we  think  it  was  com- 
petent The  evidence  shows  that  the  homi- 
cide was  committed  by  the  use  of  some  sharp 
Instrument,  such  as  a  knife,  the  wound  being 
a  stab  reaching  from  the  front  part  of  the 
breast,  in  to  the  heart  and  there  was  no 
dispute  but  what  the  wound  must  have  been 
infilcted  by  a  knife  of  the  slae  of  a  good- 
sleed  pocketknife.  The  authorities  are  nu- 
merous to  the  effect  tliat  it  is  competent 
and  relevant  In  such  cases  to  show  that  the 
accused  owned  or  had  weapons  In  his  posses- 
sion, prior  to  or  shortly  after  the  commis- 
sion of  the  crime,  and  there  seems  to  be  no 
exception  to  this  nile.  12  Cyc.  390.  and  no' 
merous  authorities  cited;  State  v.  Bains- 
barger  (Iowa)  37  N.  W.  163.  But  even  if 
such  testimony  was  not  competent  can  it  be 
said  that  by  the  Introduction  of  incompetent 
or  irrelevant  testimony  in  a  criminal  case, 
which  Is  afterwards  excluded  and  taken  from 
the  Jury  by  the  court,  the  court  has  commit- 
ted such  prejudicial  error  as  will  warrant  a 
new  trial  or  reversal  by  an  appellate  court} 
Certainly  not,  unless  It  was  of  such  a  charac- 
ter as  would  prejudice  the  defendant  If 
such  be  the  case,  then  any  error  of  the  court 
in  the  trial  of  a  case  cannot  be  corrected; 
and,  as  soon  as  the  court  has  discovered 
that  it  has  allowed  incompetent  or  Irrelevant 
testimony  to  be  Introduced,  it  would  be  use- 
less to  proceed  further  with  the  trial;  be- 
cause, if  prejudicial  error  has  been  commit- 
ted, tlie  court  might  as  well  at  once  stop  the 
trial  and  proceed  anew.  For  the  general 
mle  that  eiTor  In  the  introduction  of  Incom- 
petent testimony,  which  Is  afterwards  ex- 
cluded by  the  trlul  court  Is  not  such  prej- 
udicial en-or  as  will  entitle  the  defendant  to 
a  new  trial,  see  12  Cyc.  5(5.'),  and  cases  cited; 
State  V.  Karker,  43  Kan.  262,  23  Pac.  575; 
State  V.  Fiirbock,  20  Kan.  53,i. 

The  next  nsslpunient  of  error  argued  goes 
to  the  elvcnth  instruction  of  the  couit,  which 
defines  niur<lor.  No  matter  M'hother  this  In- 
struction was  corroct  or  erroneous,  It  did  not 
prejudice  the  rights  of  the  defendant  with 
the  Jury,  because  the  verdict  was  for  mau- 
slaufthter  In  the  first  degree.  If  the  verdict 
in  this  case  had  been  murder,  this  assign- 
ment would  have  been  of  sufliclent  import- 
uuce  to  reuujre  Investigation  by  us,  but,  as 
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the  verdict  -was  for  manslaughter,  the  In- 
8tructl(His  defining  murder  are  not  material, 
«nd  In  no  way  affected  the  defendant  to  his 
prejudice. 

The  next  assignment  goes  to  an  Instruction 
given  by  the  court  to  guide  the  Jury  In  the 
consideration  of  certain  testimony  of  an  ac- 
complice.   The  court  as  a  part  of  this  In- 
struction stated:    "It  Is  not  necessary,  how- 
ever, that  corroborative  evidence  should  go 
so  far  as  to  establish  by  Itself,  and  without 
the  aid  of  the  testimony  of  the  accomplice, 
the  fact  of  the  commission  of  the  offense  by 
the  defendant.     If  the  corroboraUng  evidence 
tends  in  some  degree  to  implicate  and  con- 
nect the  defendant  with  any  of  the  material 
facts  which  constitute  a  necessary  element 
In  the  crime  with  which  he  is  charged.  It  is 
sufficient."    It  may  be  conceded  for  the  pur- 
I)Oses  here  that  this  part  of  the  Instruction 
was  not  technically  correct,  and  that  it  would 
have  been  better  if  the  court  had  said:    "If 
the   corroborating  evidence   tends   In   some 
degree  to  connect  the  defendant  with   the 
commission  of  the  crime,  It  Is  sufficient" — In- 
stead of  having  stated:    "With  any  of  the 
material  facts  which  constitute  a  necessary 
element  in  the  crime,  it  Is  sufficient"    The 
evidence  of  the  territory  In  this  case  shows 
tnat  the  corroborating  evidence  was  ample, 
and  plainly  shows  the  connection  of  the  de- 
fendant with  the  commission  of  the  crime. 
Not  only  this,  but  the  defendant  when  on  the 
stand  admitted  striking  the  blow  with  the 
weapon  which  caused  the  death  of  the  de- 
ceased, 80  that  there  could  be  no  such  condi- 
tion arise  as  where  the  Jury  could,  under  any 
circumstances,  have  erroneously  considered 
the  evidence  of  the  accomplice.    It  is  In  cases 
where  the  jury  may,  in  considering  the  evi- 
dence, exclude  or  disbelieve  certain  portions 
of  It,  and  In  so  doing,  the  remainder  being  In- 
sufficient to  connect  the  defendant  with  the 
commission  of  the  crime,  render  It  necessary 
for  the  court  to  guide  them  by  its  instructions 
upon  the  rules  governing  the  testimony  of  an 
accomplice,  or  when  it  may  and  when  it  may 
not  be  considered  by  them.    If,  then,  in  the 
case  under  consideration,  there  can  be  no  con- 
dition arise  In  which  the  jury  would  be  war- 
ranted in  refusing  to  consider  the  evidence  of 
the  accomplice  because  of  the  corroborating 
evidence  being  insiifflclent  to  connect  the  de- 
fendant with  the  commission  of  the  crime, 
the  instruction  with  reference  to  the  evidence 
of  the  accomplice  would  become  almost,  if 
not  wholly,  immaterial,  and,  even  if  errone- 
ous, could  not  prejudice  the  rights  of  the  de- 
fendant   In  this  case  there  was  no  contradic- 
tion whatever  of  any  of  the  territory's  wit- 
nesses, except  by  the  defendant  himself,  who, 
when  upon  the  witness  stand,  admitted,  In 
substance,  everything  that  had  been  testified 
to  concerning  his  connection  with  the  trans- 
action, except  that  he  claimed  he  struck  the 
blow  In  self-defense,  having  after  getting  In- 
to the  altercation  and  being  struck  at  by  the 
deceased  w  Vth  a  neckyoke,  and  believing  him- 


self to  he  in  Imminent  danger  of  great  bodily 
harm,  opened  Ills  knife  and  stabbed  the  de- 
ceased. 

The  next  assignment  is  as  to  Instruction 
No.  33,  defining  the  law  of  self-defense.  We 
think  this  Instruction  correctly  states  the 
law,  and  counsel  do  not  favor  us  with  any 
reason  why  it  does  not,  further  than  it  is 
said :  "It  is  insisted  that  this  instruction  is 
erroneous  and  prejudicial  to  the  plaintiff  in 
error."  Again,  it  is  claimed  that  instruction 
34,  in  which  the  court  speaks  of  the  danger 
or  apparent  danger  which  would  Justify  the 
defendant  in  killing  the  deceased  in  self-de- 
fense, is  erroneous,  but  it  Is  not  pointed  out 
In  what  respect  this  Instruction  is  not  good, 
except  that  It  is  claimed  the  court  should 
have  given  the  defendant's  instruction  No.  5, 
which  was  offered  upon  this  subject  This 
instruction  was  only  a  part  of  what  the  court 
said  upon  this  subject  and,  when  taken  in 
connection  with  Nos.  30  and  81,  It  correctly 
states  .the  law,  and,  the  subject  being  fully 
covered  by  the  court  the  instruction  No.  5, 
offered  by  the  defendant,  was  properly  re- 
fused. 

The  defendant  at  the  trial  submitted  to 
the  court  a  number  of  special  instructions, 
from  one  to  eight,  inclusive.  The  eourt  re- 
fused to  give  each  and  ail  of  them,  and  upon 
this  refusal  error  is  assigned.  Most  of  these 
instructions  correctly  state  the  law,  and  had 
not  the  court  covered  the  subject  by  its  own 
general  instructions  it  might  have  beea  error 
to  refuse  some  one  or  more  of  them ;  but  in 
each  Instance  the  eourt  cov«ed  the  ground. 
The  defendant's  Instruction  No.  1  was  covered 
by  the  court's  Instruction  No.  1.  The  defend- 
ant's instruction  No.  3  was  covered  by  the 
court's  instructions  Nos.  2o  and  29,  which  are 
almost  In  the  idoitical  words  of  those  re- 
quested by  the  defendant  Defendant's  In- 
struction No.  4  is  not  a  correct  statement  of 
the  law,  and  the  substance  was  correctly 
embodied  In  the  coiu-t's  instruction  No.  24. 
No.  5,  requested  by  the  defendant  was  cover- 
ed by  the  court's  instructions  30,  31,  32,  33, 
and  34,  and  the  ground  was  much  more  fully 
covered.  The  defendant's  instruction  No.  C 
was  covered  by  the  court's  instruction  No.  2, 
No.  7  likewise  by  the  court's  Instruction  No. 
39.  Defendant's  instruction  No.  8  was  upon 
an  immaterial  subject,  ui>on  which  there  was 
no  dispute,  and  a  proposition  well  understood 
by  all  persons  of  ordinary  Intelligence. 

This  concludes  all  errors  assigned  that  are 
argued  In  the  brief.  We  might  by  way  of 
general  observation,  state  that  after  a  careful 
reading  of  the  entire  record  in  this  case  we 
are  led  to  the  Inevitable  conclusion  that  the 
defendant  was  more  Justly  dealt  with  than 
he  was  entitled  to  be;  that  in  this  case,  as  In 
many  others,  the  jury  hesitated,  and,  hesitat- 
ing, declined  to  render  a  verdict  that  would 
Inflict  the  full  measure  of  punishment  that 
should  have  been  Inflicted  for  the  crime  com- 
mitted. We  surmise  that  this  was  brought 
about  because  of  the  low  moral  standing  of  the 
deceased.    At  least,  we  can  attribute  It  to  no 
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other  cause.  The  evidence  on  the  part  of  the 
territory  presented  a  strong  case  of  murder 
to  the  Jury.  The  defendant  offered  nothing 
In  his  own  behalf  except  what  fell  from  his 
own  lips,  and  even  taking  that  by  Itself,  we 
cannot  see  how  It  could  be  constrtied  Into  a 
case  of  Justifiable  homicide.  Having  careful- 
ly examined  the  entire  record,  and  having 
read  the  entire  argument  submitted  by  coun- 
sel, and  being  unable  to  detect  any  error  In 
the  record,  and  believing  that  the  verdict  was 
one  warranted  by  the  evidence,  we  decline  to 
disturb  it 

The  Judgment  of  the  court  below  is  there- 
fore affirmed,  and  is  ordered  carried  Into  exe- 
cution. All  the  Justices  concurring,  except 
BEAUCHAMP,  J.,  who  tried  the  case  below, 
not  sitting. 


SAMANIEGO  v.  TERRITORX. 

(Supreme  Court  of  Arizona.    March  30,  1906.) 

Homicide  —  Second  Degbbe  —  Mubdeb  — 
Evidence. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  sustain  a  conviction  of  murder 
in  the  second  degree. 

Appeal  from  District  Court,  Yuma  County; 
before  Justice  Edward  Kent. 

Ygnado  Samaniego  was  convicted  of  mur- 
der in  the  second  degree,  and  he  appeals. 
Affirmed. 

Wuppennan  &  Wuppennan,  for  appellant. 
B.  S.  Clark,  Atty.  Gen.,  for  the  Territory. 

DOAN,  J.  The  appellant  was  tried  before 
a  Jury  in  the  district  court  of  Tuma  county 
on  December  7  and  8,  1904,  on  the  charge  of 
murder,  and  was  found  guilty  of  murder  In 
the  second  degree,  and  on  December  10th 
sentenced  to  a  term  of  imprisonment.  He 
has  appealed  from  the  Judgment  of  convic- 
tion on  the  ground  that  the  verdict  of  the 
Jury  was  contrary  to  the  law  and  the  evi- 
dence. 

The  only  part  of  the  record  in  this  case 
that  is  presented  to  us  is  the  copy  of  the 
notice  of  appeal,  motion  for  a  new  trial,  the 
transcript  of  the  reporter's  notes  of  the  oral 
testimony  and  the  charge  of  the  court.  The 
appellant  has  not  presented  any  assignment 
of  errors,  or  bill  of  exceptions.  From  the 
testimony  of  the  defendant  we  learn  that  on 
the  morning  of  the  homicide  the  defendant 
and  the  deceased  left  a  ranch  in  the  north- 
em  part  of  Tuma  county,  where  they  were 
camping,  and  went  out  Into  the  hills ;  that 
neither  of  them  was  armed.  The  defendant 
testified  that  on  the  morning  In  question  the 
deceased  invited  him  to  take  a  walk  witli 
him  saying  that  he  wanted  to  talk  with  him; 
that  after  they  had  gone  about  a  mile  a  dif- 
flcalty  arose  between  them;  that  the  deceas- 
ed threw  five  rocks  at  him,  but  did  not  bit 
blm  with  any  of  them;  that  he  threw  two 
rocks  at  the  deceased,  and  with  the  third 
rode  struck  him  on  the  side  of  the  head,  in- 
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flicting  a  wound  that  caused  his  Instant 
death,  after  which  he  covered  the  body  over 
with  rocks  and  brush  and  went  back  to  camp; 
that  he  there  told  the  wife  of  the  deceased 
that  he  had  killed  her  husliand  and  buried 
him;  that  he  likewise  told  a  couple  of  other 
persons,  and  later  In  the  day  went  with 
them  to  the  place  where  the  body  lay,  and 
helped  remove  the  rocks  and  brush  there- 
from. The  wife  of  the  deceased  testified 
that  before  she  and  her  husband  had  arisen 
in  the  morning  the  defendant  came  to  them 
and  called  the  deceased  and  asked  him  to  get 
up  and  go  Into  the  hills  to  see  a  placer  pros- 
pect; that  on  the  invitation  of  the  defendant 
deceased  arose,  and  the  two  men,  after  drink- 
ing a  cup  of  coffee,  went  off  together  to  the 
hills;  that  on  the  return  of  the  defendant 
alone  she  asked  for  her  husband,  and  was 
told  by  the  defendant  that  he  had  gone  to 
Rarqua  Hala,  an  adjacent  mining  camp,  to 
meet  a  friend.  Later  in  the  day,  when  she 
again  asked  the  defendant,  lie  told  her  not 
to  get  scared,  that  he  had  killed  her  husband 
and  buried  him.  She  at  once  repeated  this 
statement  to  other  persons,  after  which  the 
defendant  was  arrested,  and  the  body  of  the 
deceased  was  found  and  identified.  The 
testimony  of  the  two  persons  who  went  with 
the  defendant  to  the  scene  of  the  homicide 
and  brought  in  the  body  is  to  the  effect  that 
there  were  several  wotmds  upon  the  head  aud 
face,  one  witness  stating  that  there  were 
as  many  as  a  dozen;  that  the  entire  side  of 
the  skull  was  crushed  in  on  one  side  of  the 
head.  The  case  was  submitted  on  this  evi- 
dence to  the  Jury  under  proper  Instructions 
from  the  court  regarding  the  right  of  self-de- 
fense. The  jury,  after  having  heard  the 
testimony,  and  having  observed  the  appear- 
ance of  Uie  witnesses  and  their  demeanor  up- 
on the  stand,  returned  their  verdict  finding 
the  defendant  guilty  of  murder  in  the  second 
degree. 

The  only  ground  for  reversal  urged  in  this 
case  Is  that  the  verdict  was  against  the  evi- 
dence, whereas  the  record  shows  ample  evi- 
dence to  sustain  the  verdict.  A  further  ex- 
amination of  all  of  the  record  that  has  been 
presented  to  us  discloses  no  error  in  the  pro- 
ceedings in  the  lower  court. 

The  Judgment  is  therefore  affirmed. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  con- 
cur. 


MATKO   et'  al.   v.    DALEY. 

(Supreme  Court  of  Arizona.     March  30,  1900.) 

1.  Evidence— Rbcobds— Hearsay. 

Where,  in  a  suit  to  quiet  title  to  a  mining 
claim,  defendant  claimed  the  same  location  as  a 
forfeited  location  by  reason  of  plaintiffs  not 
having  performed  the  annual  assessment  work 
thereon  for  the  year  1902,  and  plaintiffs'  wit- 
neRses,  who  participated  in  the  making  of  plain- 
tiffs' annual  expenditure  on  the  claim  for  that 
year,  testified  that  two  men,  B.  and  S..  heli>ed 
them  do  the  work  on  the  location  in  December, 
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1902,  but  neither  B.  nor  S.  were  produced  by 
cither  party,  nor  their  absence  accounted  for, 
<'ertain  time  records  kept  by  a  mining  com- 
pany, alleced  to  have  been  signed  by  B.  and 
S.,  were  hearsay  and  inadmissible  to  show  that 
they  were  working  for  such  company  in  Decem- 
ber. 1!)02,  and  could  not.  therefore,  have  then 
performed  work  on  the  claim  in  controversy. 

2.  Same— Identification. 

Where  the  only  evidence  that  certain  time 
records  of  a  corporation  were  signed  by  B.  and 
S.  was  the  evidence  of  the  paymaster  of  the  cor- 
poration, who  testified  that  the  records  were 
those  of  the  company,  that  it  was  the  custom 
of  the  company  to  insist  on  the  men  signing 
the  pay  rolls  before  paying  them,  but  that  wit- 
ness was  not  present  when  the  records  in 
■question  were  signed,  and  could  not  testify 
that  the  signatures  in  question  were  those  of 
B.  and  S.,  except  that  they  purported  to  be  their 
signatures,  such  evidence  was  insufficient  to 
prove  the  signatures. 

3.  Mines  and  Minerals— Relocation  Noticb 
— FoBFEiTED  Claims. 

A  location  notice  of  mining  property  as 
forfeited  or  abandoned  property,  failing  to  state 
that  the  claim  is  relocated  as  forfeited  or 
abandoned  property,  is  fatally  defective. 

Appeal  from  District  Court,  Cochise  Coua- 
ty ;   before  Justice  Fletcher  M.  Doan. 

Action  by  Nick  Matko  and  others  against 
August  Daley.  From  a  judgment  In  favor  of 
defendant  ou  a  cross-complaint,  plaintiffs  ap- 
peal.    Reversed. 

John  McCiowan  (Webster  Street,  of  coun- 
ted), for  appellants.  Flnnnigau,  Barnes  ft 
Flannlgan,  for  appellee. 

KENT,  C.  J.  The  appellants,  who  were  the 
plaintiffs  In  the  district  court,  brought  this 
action  to  quiet  title  to  a  mining  claim  In 
the  Warren  mining  district,  called  the  "Ban- 
gor Mine."  The  defendant  claimed  the  same 
mining  location  by  virtue  of  a  subsequent 
location  thereof  uixtn  the  assertion  that  the 
claim,  as  located  by  the  plaintiffs,  had  become 
forfeited  by  reason  of  plaintiffs  not  having 
I)erformed  the  annual  assessment  work  there- 
on for  the  year  1002;  there  being  no  resump- 
tion of  labor  on  said  claim  prior  to  the  date 
of  their  location  of  the  cialui  on  the  1st  day 
of  Ma.v,  1903.  The  Issue  before  the  court  was 
whether  the  annual  as-sessmeut  work  for  1002 
had  been  done  prior  to  May  1,  1903.  The 
<lefendant  introduced  several  w^ltnesses  to 
show  that  the  annual  expenditure  had  not 
been  done,  and  the  plaintiffs  introduced  evi- 
dence in  rebuttal  to  show  that  the  annual  ex- 
I>enditure  on  said  claim  had  been  done  by 
the  owners  thereof  In  November  and  Decem- 
ber. 1002,  and  In  January,  1003,  and  that  full 
and  sufficient  annual  exjienditure  had  been 
made  thereon  before  the  1st  of  May,  1903. 
As  a  part  of  the  evidence  of  the  plaintiffs, 
the  witnesses  Turner  and  Matko,  who  parti- 
cipated In  the  making  of  such  annual  ex- 
penditure and  the  doing  of  such  work,  testi- 
fied that  two  men,  Chris  Brain  and  Dan  Sef- 
fer,  also  helped  them  do  work  upon  said 
mine  In  December,  1002.  Thereupon  the  de- 
fendant offered  in  evidence  certain  entries 
from  tlie  records  of  the  Coi)per  Queen  Mining 


Company,  tending  to  show  that  said  Chris 
Brain  and  Dan  Seffer.  in  December,  1902. 
were  working  for  the  Copper  Queen  Company, 
and  could  not,  therefore,  have  performed  the 
work  on  the  claim.  The  evidence  was  ad- 
mitted over  the  objection  of  the  plaintiffs, 
and  the  correctness  of  the  ruling  of  the  trial 
court  In  that  reflect  Is  the  principal  question 
presented  for  our  consideration  upon  this 
appeal. 

It  Is  apparent  that,  if  this  evidence  wag 
Improperly  admitted  it  was  prejudicial  to  the 
plaintiffs.  The  plaintiffs.  In  attempting  to 
prove  the  amount  of  the  asseMment  work 
done  by  them  and  the  time  of  such  perform- 
ance, had  put  on  the  stand  two  witnesses, 
who  testified  that  Brain  and  Seffer  did  a  cer- 
tain amount  of  such  work  In  December. 
Brain  and  S^er  were  not  presoit  at  the 
trial,  and  their  evidence  was  not  given. 
Their  absence  was  not  accounted  for.  The 
defendant,  however,  to  offset  this  testimony 
as  to  the  whereabouts  of  Brain  and  Seffer 
at  the  time  In  question,  introduced  in  evi- 
dence certain  entries  from  the  records  of  the 
Copper  Queen  Mining  Company,  to  wit,  the 
receipts  on  the  pay  rolls  of  the  company  for 
the  month  of  December,  purporting  to  be 
signed  by  the  men,  Brain  and  Seffer,  in 
December,  showing  that  they  bad  worked 
for  that  company  26  and  13  days  In  that 
month,  respectively.  No  other  evidence  to 
show  that  the  men  were  working  for  the 
Gopi>er  Queen  Mining  Company  was  Intro- 
duced. The  Jury  might  well  assume,  how- 
ever, that  If  the  pay  rolls  were  correct,  the 
work  on  the  mine  could  not  have  been  done 
by  those  men  as  testified  to  by  the  plaintiffs' 
wltueasee,  and  the  evidence  of  the  pay  rolls 
doubtless  had  weight  In  Infiuenclng  the  jury 
in  finding  their  verdict 

We  think  the  evidence  was  Improperly  ad- 
mitted. The  paymaster  of  the  Copper  Queen 
Company  testified.  In  substance,  that  the 
records  were  the  records  of  the  company; 
that  It  was  the  custom  of  the  company  for 
the  men  to  sign  the  pay  rolls  before  they 
could  get  their  money,  and  that  It  was  neces- 
sary for  them  to  do  so;  that  these  pay  rolls 
were  the  pay  rolls  for  December;  that  they 
were  signed  by  men  who  had  worked  for  that 
month;  that  he  was  not  present  when  they 
were  signed;  that  he  could  not  testify  that 
the  signatures  were  the  signatures  of  Brain 
or  Seffer,  only  that  the  signatures  purported 
to  be  their  signatures;  that  the  writing  in 
the  body  of  the  pay  rolls  was  in  the  hand- 
writing of  the  former  paymaster  of  the  com- 
pany; that  precautions  were  always  taken  by 
the  company  to  see  that  the  person  who  sign- 
ed the  pay  roll  was  the  person  to  whom  the 
money  was  due.  We  do  not  think  that  suffi- 
cient proof  that  the  signatures  were  In  fact 
the  signatures  of  these  men  was  offered  to 
warrant  tlie  receipt. of  these  documents  In 
evidence.  Furtheriuore,  the  evidence  at  best 
was  but  hearsay  and  Inadmissible.    No  testi- 
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mony  otber  man  the  pay  roll  containing  the 
algnaturea  was  offered  to  show  that  the  men 
were  In  fact  employed  by  the  company  in 
December.  Brain  and  Seffer  had  not  given 
their  testimony,  and  the  evidence  conld  not 
be  Introduced  to  contradict  or  Impeach  state- 
ments made  by  them,  for  they  had  made  none. 
It  was  sought  by  the  Introduction  of  receipts 
signed  I7  Sraln  and  Seffer,  and  contained  In 
the  private  books  of  a  third  person,  to  con- 
tradict the  testimony  of  Turner  and  Matko 
that  Brain  and  Seffer  were  working  on  the 
mine  at  that  time.  The  evidence  was  Inad- 
missible for  such  purpose.  An  affidavit  of 
Brain  that  he  had  worked  for  the  company 
during  the  time  In  question  could  not  have 
been  received,  nor  could  the  paymaster  or 
other  person  have  testified  that  Brnln  had 
stated  to  him  that  he  bad  so  worked  for  the 
company.  A  receipt  by  Brain  was  of  no 
greater  force  than  testimony  of  a  statement 
made  by  him.  It  was  clearly  hearsay  evi- 
dence, not  within  any  of  the  exceptions  to 
the  rule  excluding  such  evidence,  and  was 
Improperly  admitted. 

Although  the  point  docs  not  seem  to  have 
been  raised  by  counsel  In  the  court  below,  or 
In  this  court.  In  view  of  the  fact  that  the  case 
must  go  back  for  a  new  trial,  we  deem  It  prop- 
er to  point  out  that  under  the  allegations  In 
the  defendant's  cross-complaint  with  resi)ect 
to  the  relocation  by  the  defendant  of  the  claim 
as  a  forfeited  claim,  the  location  notice  of 
the  defendant  would  seem  to  be  void.  In 
falling  to  state  that  the  claim  was  located 
as  forfeited  or  abandoned  property,  as  re- 
<iulred  by  the  statute,  and  would  seem  to 
afford  the  defendant  no  ground  for  the  re- 
lief claimed.  Cunningham  v.  Pirrung  (Ariz.) 
80  Pac.  320. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ., 
concur. 


DESSART  et  al.  v.  BOXYN'GE. 
(Supreme  Court  of  Arizona.    March  30,  1900.) 

1.  Pleading — Demurber— Waiver. 

Where  the  parties  go  to  trial  upon  the 
meritH  without  calling  the  court's  attention 
to  a  demurrer  to  the  complaint,  the  demurrer 
is  waived. 

[Kd.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Pleading,  i  524.] 

2.  Reformation    of    Instruments— Grounds 
—Necessity  of  Showing  Intkbest. 

\  trustee  in  a  trust  deed  caunot  maintain 
an  action  to  reform  it  so  ns  to  include  other 
landa,  without  showing  that  tiie  debt  secured 
has  not  been  paid. 

Appeal  froTU  District  Court,  Santa  Cruz 
County;   before   Justice   Fletcher   M.    Etoan. 

Action  by  W.  A.  Bonynge  against  .John 
De^sart  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed, 


Sellm  M.  Franklin,  for  appellants.  Ben 
Goodrich,   for   appellee. 

CAMPBELL,  J.  This  action  was  brought 
to  reform  n  deed  of  trust  executed  by  .Tohn 
Dessart  and  Alice  Dessart,  his  wife,  to  W.  A. 
Bonynge.  Defendant  Marsh  Is  an  attaching 
creditor  of  the  Dessarts.  From  a  decree  re- 
forming the  Instrument,  as  sought,  the  de- 
fendants ai)peal. 

Tlie  comi)lalnt  alleges  that,  by  mistake  of 
the  scrivener  employed  to  draft  the  Instru- 
ment, a  certain  piece  of  real  estate,  the  home- 
stead of  the  Dessarts,  was  omitted,  and  that 
Marsh  bad  notice  of  this  omission  at  the 
time  he  caused  the  property  to  be  attached. 
A  demurrer  was  interi)osed  to  the  complaint, 
but  an  examination  of  the  record  discloses  that 
no  ruling  was  had  thereon,  and  that  the  par- 
ties proceeded  to  a  trial  of  the  cause  upon  the 
merits,  without  calling  the  attention  of  the 
c-ourt  to  the  demurrer.  Under  such  circum- 
stances the  demurrer  Is  waived,  and  there- 
fore some  of  the  questions  raised  In  api)el- 
lant's  brief  need  not  be  noticed,  as  It  Is  too 
late  to  raise  them  for  the  first  time  on  ai>- 
peal.  Several  other  questions,  Iwwever,  are 
proiierly  raised  by  the  assignment  of  errors, 
among  them  whether  the  complaint  wholly 
falls  to  state  a  cause  of  action,  and  whether 
the  court  erred  In  denying  a  motion  for  a 
new  trial,  based  ui>ou  the  ground  that  the 
evidence  does  not  sustain  the  Judgment. 

It  apiiears  from  the  complaint  and  from 
the  trust  deed  In  evidence  that  the  Instru- 
ment was  executed  for  the  purpose  of  sec-ur- 
iug  the  payment  of  a  note  given  by  John 
Dessart  and  one  Ia  F.  Swain,  held  by  the 
Commercial  National  Bank,  of  Ix)S  Angeles, 
Cal.,  the  beneficiary  under  tlie  deed  of  trust. 
There  is  no  allegation  In  the  complaint  that 
this  note,  though  past  due  at  the  time  the 
action  was  brought,  had  not  been  paid.  Fur- 
thermore, there  is  no  te.stimony  in  the  record 
showing  that  the  Indebtedness  secured  by  the 
deed  of  trust  had  not  been  sutislled,  nor  Is 
there  any  finding  of  the  court  on  the  subject. 
A  bill  or  complaint  seeking  the  reformation 
of  an  Instnuient  should  show  every  element 
uece8sar.v  to  entitle  the  complainant  to  equi- 
table relief.  "The  bill  must  show  that  the 
plaintiff  Is  entitled  to  the  relief  sought,  and 
must  allege  some  equity  suiHjrlor  to  that  of 
the  party  against  whom  he  seeks  It."  IS 
Knc.  P.  &  P.  8<H.  It  would  be  an  entirely 
idle  pro<'epdlng  for  a  court  to  refonn  an  in- 
strument, unless  some  right  could  be  en- 
forcetl  under  it  after  its  reformation.  A 
court  will  not  reform  an  Instrument  merely 
for  the  sake  of  reforming  It.  Thonip.son  v. 
Phoenix  Ins.  Co.  (C.  C.)  2.">  Fi>d.  200.  So  far 
as  may  be  ascertaiucd  from  the  pleadings, 
evidence,  or  findings  in  this  case,  tiie  trust 
raised  by  the  instrument  reformed  was  fully 
executed  at  the  time  the  suit  was  brought, 
and  the  only  effect  of  the  decree  is  to  cast 
a  cloud  upon  the  title  to  the  Dessarts'  prop- 
erty   and   prevent   the   enforcement   of   the 
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rights  of  the  attaching  creditor,  against 
whom,  certainly,  no  superior  equity  is  shown. 
Had  this  been  an  action  to  foreclose  the 
trust  deed  or  mortgage,  the  complaint  would 
have  been  fatally  defective  without  an  al- 
legation of  nonpayment  (Xotmau  v.  Green, 
00  Cal.  172,  27  Pac.  157;  Lent  v.  New  York 
Railway  Company,  130  N.Y.504,  20  X.  E.  98S), 
and  this  could  have  l>ecn  first  raised  upon  ap- 
l)eal.  Ryan  v.  Holilday  et  al.,  110  Cal.  335, 
42  Pac.  891.  If  such  an  allegation  Is  neces- 
sary to  authorize  a  court  of  equity  to  assist 
a  trustee  In  foreclosing  his  trust,  we  can  per- 
ceive no  reason  why  It  Is  not  equally  neces- 
sary In  an  action  to  reform  a  deed  of  trust. 
In  our  opinion  the  complaint  is  fatally  de- 
fective, and  the  evidence  does  not  sustain 
the  Judgment.  The  conclusion  at  which  we 
have  arrived  on  these  points  makes  it  un- 
necessary to  consider  the  other  questions 
raised  in  the  case. 

The  judgment  of  the  lower  court  is  re- 
versed, and  the  case  Is  remanded  for  further 
proceedings  in  conformity  with  tnis  opinion. 

KENT,  C.  J.  and  SLOAN,  J.,  concur. 


SOUTHWESTERN    COMMERCIAL    CO.   t. 

OWESNEY. 
(Supreme  Court  of  Arizona.     March  30,  1900.) 

1.  ATTACHMENl^-rBESERVING     PBOPEBTT— RE- 

covEBY  OF  Expense. 

There  being  no  provision  as  to  keeping  at- 
tached property,  except  in  Rev.  St.  1001,  par. 
350,  providing  that  sale  of  attached  personalty 
may  be  ordered  when  it  appears  that  the  keep- 
ing of  it  till  the  trial  will  necessarily  be  attended 
Tvith  such  expense  as  greatly  to  lessen  the 
amount  likely  to  be  realized,  and  paragraph 
354,  providing  that  if  it  be  not  replevied,  claim- 
ed, or  sold,  the  judge  may  make  an  order  for 
its  preservation,  a  sheriff,  who,  at  the  request 
of  plaintiff  in  attachment,  without  order  of 
court,  places  a  person  in  charge  of  the  property, 
may  recover  the  expense  of  such  plaintiff  with- 
out regard  to  the  result  of  the  attachment  pro- 
ceedings. 

2.  Same— Patment  by  Note. 

Even  if  it  is  a  prerequisite  to  recovery  by 
a  sheriff  of  the  expenses  of  preserving  attached 
property  at  the  request  of  plaintiff  in  attach- 
ment, that  the  sheriff  shall  have  paid  the  watch- 
man placed  in  charge  by  him,  it  is  enough  that 
be  has  paid  with  his  note. 

3.  AssiosMEST— Action   by  Assignee— Evi- 

.     PENCE. 

A  written  assignment  of  a  claim  and  te.sti- 
■mony  of  tlie  assignor  that  he  had  assigned  it  to 
plaintiff  is  sufficient  evidence  of  the  assignment 
to  autliorize  the  action  by  him  thereon. 

4.  Appeal— Objection    Not    Made    Below. 

Objection  that  a  witness  was  not  qualified 
to  give  his  opinion  as  to  value  of  services  may 
not  be  made  for  the  first  time  on  appeal. 

Appeal  from  District  Court,  Santa  Cruz 
County;    before  Justice  Eugeiie  A.  Tucker. 

Action  by  George  V.  Owesney  against  the 
Southwestern  Commercial  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Hereford  &  Hazzard,  for  appellant,  George 
K.  French,  for  ax)pellee. 


CAMPBELL.  J.  This  action  was  bront^t 
by  George  V.  Owesney,  as  the  assignee  of 
Thomas  J.  Turner,  to  recover  the  amount 
claimed  to  have  been  exi)ended  by  Turner, 
as  sheriff.  In  keeping  certain  property  under 
attacliuieut  In  an  action  wherein  the  South- 
western Commercial  Company  was  plaintiff 
and  William  Reid  and  John  Baker  were  de- 
fendants. The  cause  was  tried  to  a  Jnrj-  and 
resulted  In  a  verdict  for  plaintiff.  From  the 
Judgment  entered  thereon,  and  an  order  de- 
nying a  motion  for  a  new  trial,  the  defendant 
api>cals. 

The  first  assignment  of  error  challenges  the 
sufiicicncy  of  the  complaint  as  against  a  gen- 
eral demurrer.  The  complaint  alleges  that  the 
defendant  Instituted  suit  against  Reid  and 
Baker  and  caused  their  goods  and  chattels  to 
be  attached ;  that,  at  the  instance  and  re- 
quest of  the  atbiehment  plaintiff,  defendant 
herein,  the  sheriff  placed  a  watchman  In 
charge  of  the  goods  so  attached,  who  per- 
formed services  for  a  specified  period.  It  Is 
not  alleged  that  the  court  or  judge  made  any 
order  for  the  preservation  of  the  property, 
nor  is  it  made  to  appear  what  the  final  re- 
suit  of  the  attachment  proceedings  was.  Ap- 
pellant urges  that  the  expenses  of  keeping  the 
attached  property  should  be  taxed  as  costs  In 
the  attachment  action,  and  that  the  com- 
plaint In  this  action  should  show  the  disposi- 
tion of  the  attachment  proceedings,  and  why, 
if  true,  the  expenses  of  keeping  the  property 
were  not  taxed  as  costs  In  that  action.  The 
statutes  of  this  territory  do  not  make  specific 
provision  for  the  payment  of  expenses  in- 
curred by  sheriffs  In  keeping  attached  proj)- 
erty,  though  clearly  recognizing  their  rights 
to  reimbursement.  Paragraph  350.  Para- 
graph 354  of  the  Revised  Statutes  1901,  pro- 
vides: "If  the  personal  property  be  not  re- 
plevied or  claimed  or  sold  under  the  several 
provisions  of  this  chapter,  the  Judge,  or  jus- 
tice of  the  peace,  as  the  case  may  he.  may, 
either  In  term  time  or  In  vacation,  make  such 
order  for  the  preservation  or  use  of  the  same 
as  shall  api^ear  to  be  to  the  Interest  of  the 
parties."  The  statutes  of  most  of  the  states 
specifically  provide  the  method  by  which  such 
expenses  are  to  be  met.  Because  of  the  differ- 
ent statutory  provisions,  the  opinions  of  the 
courts  are  of  but  little  value  except  In  con- 
nection with  the  particular  statutes  which 
they  construe.  Tlie  most  of  them,  we  believe, 
hold  that  where  the  law  specifically  provides 
the  manner  in  which  such  exi)enses  are  to  be 
paid,  tliat  manner  only  must  be  pursued. 
While  we  think  the  proper  course  under  our 
statute  is  to  have  the  court  or  judge  make 
an  order  for  the  preservation  of  the  property, 
as  pcrmlted  in  paragraph  354,  in  which 
event  it  would  seem  the  expenses  might  prop- 
erly be  taxed  as  costs  in  favor  of  the  attach- 
ing plaintiff.  If  successful  in  his  suit,  still, 
if  he  prefers  to  authorize  the  sheriff  to  incnir 
the  exijeuses  without  availing  him.self  of  the 
order  of  the  court,  we  see  no  reason  why  the 
sheriff  may   not   recover   the  amount   ucc- 
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cssarlly  expended  from  the  plaintiff  in  at- 
tachment, without  regard  to  the  result  of  the 
attachment  proceedings.  Indeed,  It  seems 
doubtful  whether  the  plaintiff  In  such  a  case 
is  entitled  to  have  the  expenses  taxed  as  costs 
against  the  defendant.  The  statute  evident- 
ly contemplates  that  the  court  should  exer- 
cise supervision  and  control  over  such  ex- 
penses in  order  to  prevent  unnecessary  and 
excessire  charges. 

Appellants  urge  that  the  complaint  Is  de- 
fective in  other  respects.  While  It  Is  not, 
perhaps,  as  definite  in  Its  allegations  as 
good  pleading  would  require,  we  think  that 
the  facts  that  the  attached  property  was 
held  by  the  sheriff  at  the  Instance  and 
request  of  the  defendant,  that  at  its  in- 
stance and  request  he  incurred  expense  in 
keeping  a  watchman  in  charge  of  the  prop- 
erty for  a  specified  period;  that  the  amount 
paid  the  watchman  was  reasonable;  that  the 
sheriff  assigned  the  claim  for  reimbursement 
be  bad  against  the  defendant,  to  the  plain- 
tlflT  In  this  action:  and  that  no  part  of  the 
amount  bad  been  paid,  are  'fairly  well  stated 
in  tile  complaint  and  render  It  good  as 
agniust  the  demurrer. 

The  second  assignment  of  error  Is  the  re- 
fusal of  the  court  to  direct  a  verdict  for  the 
defendant  at  the  close  of  plalnUtTs  evidence, 
on  the  ground  that  there  was  no  evidence  up- 
on which  the  Jury  could  legally  return  a  ver- 
dict It  Is  claimed,  by  the  appellant,  that 
there  Is  no  evidence  that  the  sherifT  had  paid 
thcwatchman  for  his  services,  or  thattheeher- 
iffsdatm  bad  been  assigned  to  plaintiflF.  Oon- 
cedlng  that  It  was  material  that  the  sheriff 
must  have  paid  the  watchman  before  a  right 
of  action  accrued  to  him  against  the  defend- 
ant, we  find  testimony  from  both  the  sheriff 
and  the  watchman  that  the  sherlfT  had  given 
his  promissory  note  to  the  watchman  In  pay- 
ment, and  the  note  la  in  evidence.  It  Is  true 
that  In  response  to  questions  asked  upon  cross- 
examination,  the  watchman  testified  that 
neither  the  commercial  company  nor  the 
sheriff  had  paid  him  anything.  By  this  be 
evidently  meant  that  he  had  received  no 
money  for  his  services,  as  he  had  Just  testi- 
fied that  be  bsd  received  the  sheriflTs  note, 
which  had  been  pnt  in  evidence.  There  is  a 
written  ai^slgnment  of  the  sherifTs  claim  to 
the  plaintiff  In  this  action  in  evidence,  and 
the  sheriff  also  testified  that  he  bad  assigned 
the  claim  to  the  plaintiff. 

Appellant  complains  of  the  action  of  the 
trial  court  In  refusing  to  give  certain  In- 
Rtmctions  asked  for  by  It,  but  reading  all  of 
the  instructions  given  together,  we  fall  to  per- 
ceive that  appellant  has  any  ground  for  com- 
plaint Complaint  is  also  made  of  the  action 
of  the  court  in  permitting  witness  S.  P.  Noon 
to  express  an  opinion  as  to  the  value  of  the 
Bervica  of  a  watchman  in  the  locality  In 
which  the  services  in  this  case  were  rendered. 
Tbe  objection  made  was,  that  opinion  evl- 
ience  is  not  admissible  to  prove  tbe  value  of 
Mrriceat    Bat  It  is  urged  here  that  tbe  wit- 


ness was  not  qualified  to  give  such  testimony, 
he  not  having  lived  in  the  vicinity  at  any 
time  during  tbe  past  seven  years.  Opinions 
as  to  the  value  of  services  are  admissible 
where  the  witness  is  qualified  from  know- 
ledge and  experience  to  express  them.  Tbe 
fact  that  the  witness  bad  not  been  familiar 
with  tbe  conditions  in  the  vicinity  In  which 
the  services  were  rendered  for  some  years 
was  developed  on  cross-examination.  As  no 
objection  was  made  upon  the  ground  tiiat 
the  witness  was  not  qualified  to  testify  as 
to  the  value  of  tbe  services,  and  no  motion 
was  made  to  strike  out  the  testimony  after 
such  fact  was  ascertained,  the  appellant  may 
not  now  complain. 

No  error  being  apparent  the  Judgment  Is 
affirmed. 

KENT.  C.  J.,  and  SLOAN,  DOAN,  and 
NAVE,  JJ.,  concur. 


(10  ArU.  80) 
ROT  &  TITCOMB  v.  FLIN. 
(Supreme  Court  of  Arizona.     March  30,  1000.) 

1.  Appeai,  ANn  Ebror— Pbeskntatton  of  Ob- 
jection TO  Trial  Cousrr— New  Tbiai,. 

Tlie  denial  of  a  motion  by  defendant  for 
Judgment  at  the  conclusion  of  plnintiff's  case 
cannot  be  reviewed  on  appeal,  where  such  ml- 
Infc  was  not  presented  to  the  trial  court  for 
review  in  tbe  motion  for  a  new  trial. 

[Ed.  Note. — For  caces  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  H  1T07-171Z 

2.  Same— AsstGRMENTS   or  Ebbob— Specific- 

NESS. 

An  assignment  of  error  that  the  evidence 
does  not  support  the  findings  or  Judgment  is 
insiifiicient  for  failure  to  specify  in  what  par- 
ticular or  particulars  the  evidence  Is  Insuffi- 
cient 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent  Dig.  Appeal  and  Error,  ||  3017-3021.] 

8.  Frauos,  Statutk  or— Debt  or  Anothei^— 

Pbouisb  to  Pat. 

A  contractor  for  whom  plaintiffs  were  sure- 
ties, having  abandoned  the  contract  and  there- 
by released  plaintiff,  a  subcontractor,  from  car- 
rying out  hiB  contract,  defendants,  in  order  to 
induce  plaintiff  to  complete  the  same,  orally 
agreed  to  assume  the  payment  of  tbe  amount 
due  from  the  contractor  to  plaintiff.  Held,  that 
such  promise  by  defendant  wai  based  on  an 
independent  agreement,  and  founded  on  a  good 
consideration  moving  from  plaintiff,  and  was 
therefore,  not  within  the  statute  of  frauds. 

[Ed.  Note. — For  canes  In  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  §{  50-58.] 

Appeal  from  District  Court,  Santa  Cnu 
County ;   before  Justice  Davis. 

Action  by  Julius  Flin  against  Roy  &  Tit- 
comb,  Incorporated.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Frederick  S.  Nave  and  Eb.  Williams,  for 
appellant  William  M.  Lovell  and  F.  K. 
Miller,  for  appellee. 

SliOAN,  J.  Roy  ft  Tltcomb,  an  incorpo- 
rated company,  was  surety  upon  a  contract- 
or's bond  given  by  one  James  Vandevort  in 
favor  of  the  county  of  Santa  Cms  to  insure 
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the  faltliful  performance  by  Vandevort  of  a 
t-ontract.  by  the  terms  of  which  Vandevort 
was  oblii^ated  to  build  n  courthonse  for 
Kiild  county,  according  to  plans  and  specl- 
Hcatlons  made  part  thereof,  on  or  before 
a  certain  date  therein  specified.  The  ap- 
pellee, Fliu,  ■was  a  subcontractor  mider 
Vimdevort,  and  by  his  written  contract  was 
obiigatetl  to  furnish  the  labor  and  materials 
for  the  stone  work  on  said  courthouse  and  to 
complete  the  same  on  or  before  a  certain 
date  specified  In  said  contract.  In  case 
Flin  should  fall  to  complete  the  stone  work 
on  or  before  said  date,  the  contract  provided 
that  he  should  pay,  by  way  of  liquidated 
damages,  the  sum  of  foO  for  each  day  said 
worli  should  remain  uncompleted  after  said 
time  limit  Vandevort  defaulted  in  his  con- 
tract after  partially  performing  the  same,  and 
the  appellant,  as  hia  surety,  under  agreement 
with  the  board  of  supervisors  of  said  county, 
completed  the  work  begun  by  Vandevort  in 
accordance  with  the  terms  of  his  contract. 
.\t  the  time  Vandevort  defaulted,  Flin  had 
begun  the  stone  work,  and  the  former  was 
Indebted  to  him  In  the  sum  of  ?1.000.  Upon 
notice  of  Vandevort's  default  Flin  ceased 
work  under  his  contract.  Thereafter,  under 
a  verbal  agreement  with  Edward  Titcomb, 
the  president  of  the  appellant  company,  FIlu 
agreed  to  resume  the  stone  work  and  to 
complete  It  as  called  for  In  the  plans  and 
specifications,  and  under  this  verbal  agi-ee- 
uieut  did  resume  the  work  and  complete  the 
same,  but  not  until  after  the  expiration  of 
the  time  limit  named  in  his  written  agree- 
ii.ent  with  Vandevort.  Upon  the  completion 
of  the  work  Flin  demanded  a  settlement 
of  his  account  with  appellant  upon  the  basis 
of  the  full  contract  price  agreed  to  be  paid 
by  Vandevort,  less  the  amounts  paid  by 
Vandevort  and  by  appellant.  This  demand 
v.'as  refused  by  appellant,  whereupon  Flin 
brought  suit  to  recover  the  sum  of  11.400.99 
claimed  by  him  to  be  due  as  such  balance, 
and  to  recover  in  addition  two  several  sums 
of  $220.  and  $87.40  claimed  by  him  to  be 
due  for  extra  work  done  at  the  instance  and 
request  of  the  appellant.  The  appellant 
answei-ed  the  complaint  with  a  general 
denial,  and  also  filed  a  counterclaim  in  the 
sum  of  $.%.").50.  based  upon  the  failure  of 
Flin  to  complete  his  contract  within  the  time 
limit  si)ecltted  in  his  written  contract  with 
Vandevort.  The  case  was  tried  by  the  court 
without  a  jury.  At  the  conclusion  of  the 
testimony  put  In  by  appellee,  appellant 
moved  the  court  "for  a  Judgment  on  the 
plaintiffs  case  In  favor  of  the  defendant." 
This  motion  was  denied  by  the  court,  where- 
upon appellant  put  in  Its  evidence,  and.  the 
case  Iwing  closed,  the  court  rendered  judg- 
ment in  favor  of  Flin  In  the  sum  of  $1,404..30, 
together  with  Interest  thereon,  and  the  costs 
of  suit.  Appellant  moved  the  court  for  a 
new  trial  upon  the  general  grounds:  First, 
that  the  court  eireil  in  admitting  and  reject- 
ing evidence;  second,  that  the  judgment  was 


not  supported  by  the  evidence.  The  motion 
was  overruled,  and  an  appeal  taken  from  this 
ruling  and  from  the  Judgment. 

Appellant  assigns  as  error  the  ruling  of 
the  court  in  denying  Its  motion  for  Judgment 
at  the  conclusion  of  appellee's  case.  The 
u'.erit  of  this  assignment.  If  any  there  be, 
cannot  l)e  considered,  for  the  reason  that  the 
ruling  complained  of  was  not  presented  to 
the  trial  court  for  review  In  the  motion  for 
a  new  trial.  Tietjen  v.  Snead,  3  Ariz.  193.  24 
Pac.  324. 

The  second  and  remaining  assignment  of 
error  is  that  the  evidence  does  not  support 
the  findings  or  judgment.  The  assignment  Is 
defective  In  not  specifying  in  what  particular 
Ol'  particulars  the  evidence  falls  to  support 
the  findings  or  judgment.  It  Is  argued  lu  the 
brief  of  appellant  that  the  findings  are  not 
sustained  by  the  evidence  in  the  particular 
that  It  shows  that  the  agreement  on  the  part 
of  the  appellant.  If  any  there  was,  to  pay 
the  sum  due  Flin  from  Vandevort  at  the  time 
appellant  undertook  to  complete  the  contract. 
i  was  not  in  writing,  and  hence  not  enforc- 
eable under  the  statute  of  frauds;  It  being 
on  agreement  to  answer  for  the  debt  of  an- 
other. An  examination  of  tlie  record  shows 
that  the  evidence  tends  to  establish  that  ap- 
pellant, at  the  time  of  Its  verbal  agreement 
with  Fliu  to  complete  the  stone  work,  assinued 
the  payment  of  the  amount  due  from  Vande- 
vort as  an  inducement  and  part  consideration 
for  the  resumption  of  the  work  by  Flin  and  the 
carrying  out  of  the  full  terms  of  his  contract 
with  Vaudevort.  whi<'h  ho  was  under  no  legal 
obligation  to  do.  The  oral  promise  on  the 
part  of  appellant  to  pay  the  debt  due  Flin 
from  Vandevort  was  therefore  an  Independ- 
ent agreement  and  was  founded  on  a  good 
cousldoratiou.  "The  promise  of  one  person, 
though  in  form  to  answer  for  the  debt  of 
another.  If  founded  upon  a  new  and  sufflcleut 
consideration,  moving  from  the  creditor  and 
promisee  to  the  promisor,  and  beneficial  to 
the  latter.  Is  not  within  the  statute  of  frauds. 
and  need  not  be  in  writing,  subscribed  by 
him.  and  expressing  the  consideration." 
Dyer  v.  Gll>son,  10  Wis.  5.". 

A  review  of  the  evidence  fails  to  disclose 
.such  failure  of  proof  to  sustain  any  of  the 
uiHterial  findings  of  the  court  as  requires  tlie 
reversal  of  the  judgment. 

The  Judgment  Is  therefore  afllrmed. 

KENT.  C.  J.,  and  DOAX  and  CAMPBELL. 
JJ.,  concur. 


FntEDMAX   V.    ST'TTLE. 
(Supreme  Court  of  Arizona.    Jl.irch  30,  1906.) 

1.    BaOKEnS— COMPENBATION  —  AUTUOBITT     I« 

WRiTiNti— Necbssity— Sale  of  Land. 
An  ngrppment  to  comppnimto  an  agent  or 
broker    for   services   in    the   buying   or   selling 
of  real  estate  need  not  be  in  writing, 

[Ed.   Note. — For  cases  in  point,  see  voL  & 
Cent.  Dig.  Brokers,  S  44.] 
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2.  CosTBACTS— C0N8IDEBATI0H— Past  Consid- 

EKATION. 

Where  plaintiff  had  been  engai^d  in  in- 
vestJKatinK  mining  properties  for  newspaper 
purposes,  and  defendant  instructed  him  to  look 
for  good  prospects  stating  tliat  he  would  ex- 
amine any  property  that  plaintiff  brouRht  to 
his  notice,  arcf.  if  satisfactory,  purchase  it, 
and  plaintiff  brought  certain  property  to  de- 
fendant's notice  and  showed  him  reports,  etc., 
and  defendant  stated  that  he  would  investi- 
gate it  and  pay  plaintiff  a  commission  if  he 
purchased,  the  contract  was  not  unenforceable 
as  founded  on  a  past  consideration. 

Appeal  from  Dlstrirt  Conrt,  Yarnpal  Coun- 
ty ;   before  JtMtloe  Sloan. 

Action  by  F.  C.  Friedman  aRainnt  H.  A. 
Suttle.  From  a  Jadgment  In  favor  of  defend- 
ant, plaintiff  appeals.    Reversed. 

I/eroy  Anderson,  for  appellant,  nawklns, 
KUlnwood  &  Ross  and  Hemdon  &  Norrl8,  for 
iipi)ellee, 

CAMPBELL,  J.  TlilR  action  was  brongbt 
to  recover  the  aum  of  $4,000  which  the  plain- 
tiff alleges  the  defendant  expreRsly  proni- 
iHed  to  pay  the  plaintiff  for  services  rendered 
to  the  defendant  at  bis  special  Instance  and 
request.  The  services,  as  alleged  in  the  coni- 
l>lalnt,  consisted  of  bringing  to  the  notice  and 
attention  of  the  defendant,  and  In  furnish- 
ing him  Information  of  the  fact,  that  certain 
described  mining  property  could  be  secured 
and  purchased,  and  In  assisting  defendant 
to  secure  the  right  to  purchase  said  iiroperty, 
and  in  furnishing  drawings,  reports,  details 
of  conditions,  samples  of  ore  and  assay 
values,  and  in  helping  the  defendant  to 
make  an  examination  of  the  property. 
The  defendant  interposed  a  special  plea  of 
the  statute  of  frauds  and  further  answering 
denied  generally  and  specifically  that  the 
jilalntlff  had  rendered  the  services  at  the  in- 
stance and  request  of  the  defendant.  The 
t-nse  was  tried  to  a  jury,  and,  at  the  con- 
clusion of  the  plaintiff's  evidence,  the  defend- 
ant moved  the  conrt  to  Instruct  the  Jury  to 
return  a  verdict  for  the  defendant  Ufion  the 
following  grounds,  to  wit:  (1)  That  the 
said  evidence  shows  that  the  plaintiff  relies 
for  recovery  upon  a  contract,  promise,  or 
ngreoment  concerning  the  sale  of  real  estate 
and  that  said  evidence  sliows  that  said  prom- 
ise, agreement,  or  contract  and  no  memorau- 
diun  thereof  in  writing  has  ever  been  made 
rtr  signed  by  the  defendant,  or  by  any  person 
thereto  authorized.  (2)  That  said  testimony 
fails  to  show  an.r  consideration  for  the  al- 
leged contract,  promise  or  agreement,  but 
shows  that  said  alleged  contract,  is  attempted 
to  be  bascti  upon  a  past  consideration,  to  wit: 
Services  or  information  rendered  or  given  by 
plaintiff  as  a  volunteer.  (3)  That  said  tes- 
timony is  Insufflclent  to  support  a  verdUrt  In 
favor  of  plaintiff  for  the  commission  alleged 
to  be  agreed  upon  for  services  rendered  in 
and  about  the  sale  or  purchase  of  real  estate 
wherein  it  fails  to  show  that  any  sale  or  pur- 
chase of  the  real  estate  in  question  has  ever 
l>een  consummated  by  defendant  through  the 
services  of  philutiff,  or  at  alL 


The  trial  court  ruled  that  the  last  two 
grounds  assigned  In  the  motion  were  not  well 
taken,  but  granted  the  motion  upon  the  first 
ground.  The  learned  trial  Judge,  In  Instruct- 
ing the  Jury  to  return  a  verdict  for  the  de- 
fendant, based  bis  Instruction  directly  ui)ou 
the  ground  that  this  court.  In  the  case  of 
Czarnowski  v.  Holland,  6  Ariz.  119,  78  Puc. 
890,  bad  established  the  rule  that  an  agree- 
ment authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  com- 
pensation or  commission  must  be  in  writing. 
That  case  was  an  action  to  recover  a  commis- 
sion as  a  broker  for  making  a  sale  of  real  es- 
tate and  was  based  upon  a  written  contract. 
The  trial  court  held  that  no  sale  had  been 
made  in  accordance  with  the  terms  of  the 
agreement;  that  the  contract  authorized  a 
sale  for  cash,  while  the  sale  was  made  partly 
on  deferred  payments.  The  opinion  states: 
"At  the  trial  the  contract  was  introduced  In 
evidence  and  construed  to  mean  that  the 
sale  of  the  property  must  be  entirely  for  cash 
and  upon  proof  of  the  terms,  as  shown  to 
have  been  agreed  to  by  the  defendant  it  was, 
upon  motion  of  the  defendant,  excluded,  as 
not  tending  to  prove  the  sale  and  the  Jury 
were  Instructed  not  to  consider  it,  and  fur- 
ther instructed  that  the  defendant  was  en- 
titled to  a  verdict,  and  advised  them  to  find 
for  the  defendant.  The  court,  also,,  before 
instructing  the  Jury,  offered  to  allow  the 
plaintiff  to  prove  a  quantum  meruit,  that 
is,  the  value  of  his  services  in  selling  the  lots 
In  question,  which  plaintiff  declined  to  do, 
and  thereuiMn  the  Jury,  in  obedience  to  the 
instructions  of  the  court,  found  a  verdict  for 
the  defendant."  The  court  first  considered 
certain  oral  testimony  offered  to  prove  the 
financial  responsibility  of  the  person  to  whom 
the  agent  sold  the  land,  holding  that  the 
trial  court  committed  error  In  excluding  it, 
and  said:  "We  think  It  is  also  error  for  the 
court  to  strike  out  the  contract.  We  do  not 
think  there  was  manifested,  by  the  terms  of 
the  contract,  an  Intention  that  the  purchase 
price  should  be  solely  for  cash."  The  court 
thus  disposed  of  every  question  raised  in  the 
case.  The  plaintiff  did  not  and  could  not 
predicate  error  upon  the  offer  of  the  trial 
court  to  permit  him  to  give  evidence  upon  a 
quantum  meruit.  However,  the  court  said: 
"By  striking  out  tlie  contract,  and  leaving 
plaintiff  to  his  action  upon  a  quantum  meruit, 
he  was  left  remediless.  That  there  are  cases 
In  which  the  law  will  Imply  a  promise  to  pay 
for  services  rendered  by  one  person  to  auoth- 
t-r,  In  tlie  absence  of  any  bargniu  to  pay  there- 
for, cannot  be  doubted,  but  no  case  hns  been 
brought  to  our  attention  in  which  It  has 
been  held  where  proof  of  employment  Is  Indis- 
pensable to  a  right  to  recover  for  services, 
that,  in  the  absence  of  such  proof,  a  recovery 
can  be  had.  And  to  entitle  a  broker  to  recov- 
er for  commissions  for  effe<-tlng  a  sale  of  real 
estate,  it  Is  indispensable  that  he  should  show 
that  he  was  employed  b.v  the  owner  to  umkc 
the  sale,  and  this  employmcut  must  be  iu 
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writing.  In  McCarthy  v.  Tx)upe,  C2  Cal.  299, 
the  court  say:  'The  law  In  such  case  would 
never  Imply  a  contract.  •  •  •  This  par- 
ticular kind  of  a  contract  can  only  be  proved 
by  the  Introduction  of  an  instrument  in  writ- 
ing. Therefore  the  plaintiff  failed  to  prove 
an  express  contract  and  It  was  upon  an  ex- 
press alone  that  he  was  entitled  to 
recover.'  The  provision  of  the  Code  In  that 
state,  It  is  true,  specifically  provides  that  the 
agreement  authorizing  the  employment  of  an 
agent  or  broiier  to  purchase  or  sell  real  estate 
for  compensation  or  commission  must  be  In 
writing ;  but  we  think  the  same  thing  is  re- 
quired by  the  statiite  of  frauds.  The  writ- 
ten contract  In  this  case  being  excluded, 
the  plaintiff  has  no  standing  in  court;  but 
we  think  he  was  entitled  to  reply  upon 
his  written  contract."  As  we  have  said,  this 
question  was  not  before  the  court  and  the 
opinion  expressed  thereon  was  wholly  dic- 
tum. That  the  opinion  so  expressed  was  not 
well  considered  is  clear.  No  reasons  for  the 
conclusion  arrived  at  are  given.  The  only 
case  cited  Is  based  upon  a  statute  of  Califor- 
nia, which,  as  is  pointed  out,  specifically  pro- 
vides that  an  agreement  authorizing  the  em- 
ployment of  an  agent  or  broker  to  purchase 
or  sell  real  estate  for  compensation  or  com- 
mission must  be  in  writing.  Prior  to  the 
adoption  of  such  statute,  the  Supreme  Court 
of  California  held  such  an  agreement  not  to 
be  within  the  statute  of  frauds.  Heyn  v. 
Phillips,  »7  Cal.  .528. 

The  author  of  tlie  title.  "Verbal  Agree- 
ments." In  the  American  &  English  Encyclo- 
pedia of  Liaw,  at  page  892  of  volume  29, 
states  the  law  on  this  subject  to  be:  "Con- 
tracts for  the  employment  of  an  agent  to  buy 
or  sell  land  are  not  reganled  as  within  the 
operation  of  tlie  statute  for  the  reason  that 
contracts  of  employment  are  not  Included  and 
the  agent's  commission  is  earned  when  a 
customer  is  procured."  This  Is  supported  by 
an  overwhelming  welglit  of  authority.  Only 
In  those  states  where,  like  California,  the 
statute  expressi.v  requires  such  agreements  to 
lie  in  writing.  Is  tlie  rule  otherwise.  Counsel 
for  appellee  freely  concede  that  the  opinion 
expressed  on  this  jwlnt  In  CzarnowskI  v. 
Holland  Is  against  the  weight  of  authority 
but  contend  that  he  should  follow  It  In  obe- 
dience to  the  do<-trlne  of  stare  decisis.  This 
doctrine  has  to  do  only  with  opinions  express- 
ed upon  iM)lnts  necessary  and  proper  to  the 
decision  of  the  case,  and  not  with  dicta. 
Chief  .Tustice  Marshall,  speaking  for  the 
Supreme  Court  of  the  T'nlted  States,  In 
Cohens  v.  Virginia,  C  Wheat.  2(54,  5  L.  Ed. 
257,  said :  "It  la  n  nmxim  not  to  be  disre- 
garded that  general  expressions  in  every 
opinion  are  to  l>e  taken  In  j-onnec-tlon  with  the 
case  In  which  those  expressions  are  used.  If 
they  go  beyond  the  case  they  may  be  respect- 
e<l  but  ought  not  to  control  the  judgment  In  n 
subsequent  suit  when  the  very  point  Is  pre- 
sented for  decision.  The  reason  of  this 
maxim   Is  obvious.     The  question   actually 


before  the  court  Is  Investigated  with  care  and 
considered  in  its  full  extent  Other  princi- 
ples which  serve  to  Illustrate  It  are  consider- 
ed In  their  relation  to  the  case  decided,  but 
their  possible  liearing  upon  all  other  cases 
is  seldom  completely  Investigated."  In  Car- 
roll V.  Carroll,  16  How.  275,  14  L.  Ed.  9.3C 
the  court  say:  "This  court  (and  other  courts 
organized  under  the  common  law)  has  never 
held  itself  bound  by  any  port  of  an  opinion 
in  any  case  which  was  not  needful  to  the- 
ascertaimnent  of  the  right  or  title  in  ques- 
tion between  the  parties."  The  case  of 
CzarnowskI  v.  Holland,  so  far  as  It  may  be 
regarded  as  authority  for  the  rule  that  an 
agreement  to  compensate  an  agent  or  broker 
for  services  rendered  In  the  buying  or  selling 
of  real  estate  must  be  in  writing.  Is  disap- 
proved and  overruled.  The  appellee  urj: 
that  should  the  Czamowski  Case  be  over- 
ruled, the  judgment  of  the  trial  court  should 
be  sustained  on  other  grounds,  to  wit :  <1> 
That  appellant  failed  to  establish  a  completed 
sale  of  the  property.  (2)  That  his  proof 
shows  a  contract  with  appellee  based  u|iou  a 
past  consideration.  An  examination  of  the 
record  discloses  that  there  was  testimony  that 
the  defendant  "has  taken  the  property  up." 
which  evidently  means  that  the  defendnut 
purchased  It;  and  this  is  strongly  corroborat- 
ed by  a  letter  written  by  the  defendant, 
which  Is  in  evidence.  We  think  there  was 
sufficient  evidence  on  this  point  to  go  to  the 
jury. 

There  Is  testimony  in  the  record  tendint: 
to  prove  the  following  facts:  The  bu»ines.s 
of  the  defendant  was  that  of  a  mine  promo- 
ter and  owner.  The  plaintiff  at  different 
times  had  been  in  the  employment  of  the 
defendant  "looking  up"  and  "writing  up" 
mining  properties  for  him.  Some  time  prior 
to  the  transaction  involved  in  this  action 
plaintiff  had  been  engaged  in  traveling  abont 
the  country  surrounding  Prescott  seeing  dif- 
ferent mining  properties  and  writing  descrip- 
tions of  them  for  newspapers.  Defendant  In- 
structed him  to  look  for  good  pro8i)ei't8  for 
him,  telling  him  that  he  would  examine  any 
property  that  plaintiff  would  bring  to  his 
notice  and  If  satisfactory,  purchase  it.  He 
brought  the  property  known  as  the  "Three 
Black  Buttes"  to  the  notice  of  defendant, 
showed  him  written  reports  concerning  It 
and  samples  of  ore  from  It  and  told  bim 
the  name  of  the  owner  and  Its  location.  He 
advised  blm  that  the  purchase  price  was 
$36,000  and  that  he  desired  a  commission  of 
$4,000  for  his  services.  Defendant  manifest- 
ed an  Interest  in  the  property  and  told  plain- 
tiff that  he  would  at  once  Investigate  It  and 
if  satisfactory  would  purchase  It  and  pay 
plaintiff  the  $4,000  commission.  All  of  the 
Information  was  given  before  the  proniise- 
of  the  defendant  was  made.  At  defendant's 
request  plaintiff  communicated  with  another 
person  whom  defendant  desired  to  examine 
the  property,  giving  him  its  location  and  the- 
name  of  the  owner.    Defendant  subsequently' 
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purchased  the  property.  Conceding  that  the 
promise  made  by  defendant  was  wholly  in 
<-ons!deration  of  the  Information  previously 
given  him  by  plaintiff  and  did  not  contem- 
plate other  or  further  servlops  from  the 
]>lnintiff,  does  the  case  fall  within  the  rule 
■contended  for  by  appellee?  He  had  previous- 
ly requested  plaintiff  to  furnish  information 
as  to  such  promising  prospects  as  he  should 
discover.  In  laying  the  information  before 
defendant  plaintiff  was  not  acting  entirely 
as  a  volunteer.  We  think  it  fairly  may  be 
said  that  plaintiff  furnished  this  Informa- 
tion to  defendant  at  his  request  and  that 
the  request  is  such  a  one  that,  if  complied 
with,  the  law  would  Imply  a  promise  to  pay, 
<>spe<"iali.v  If  the  information  given  is  accepted 
and  acted  upon.  The  rule  Is  that  an  execut- 
■e<l  consideration  given  upon  such  a  request 
will  sustain  a  promise  founded  upon  It.  1 
Parsons  on  Contracts  (0th  Ed.)  50G.  Lamp- 
leigh  V.  Braithwalt,  1  Smith's  Lead.  Cas. 
207.  Pool  V.  Homer  et  al.,  G4  Md.  131,  20 
Atl.  10.%. 

Being  of  the  opinion  that  the  trial  court 
erre«l  in  instructing  the  jury  to  return  a  ver- 
dict for  the  defendant  and  In  denying  a 
motion  for  a  new  trial,  the  judgment  is 
reversed,  and  the  case  remanded  for  a  new 
trial. 

KENT.  C.  J.,  and  DOAN,  J.,  concur. 

NAVE.  J.  I  concur  in  the  result  In  this 
case.  I  concur  In  the  opinion,  except  that 
jiortlon  holding  that  the  ruling  In  the  Czar- 
nowski  Case,  now  disapproved.  Is  dictum. 
It  was  one  of  two  reasons  given  by  the  Su- 
T)reme  Court  for  reversing  the  judgment  of 
the  district  court.  In  the  view  of  the  record 
taken  by  the  Supreme  Court,  the  matter  now 
overruled  was  not  dictum,  but  a  formal  de- 
termination. It  was  erroneous.  It  has  not 
become  a  rule  of  property,  nor  does  any  other 
reason  exist  for  adhering  to  It.  It  should  be 
overruled. 


EMPIRE    SMEI/TKR    CO.    v.    GARDINER, 

AVORTIIEN  &  GOSS  CO. 
<Snpreinp  Court  of  Arizona.    March  30,  1906.) 

1.  p:vidence  —  Bkst  Evidence  —  Cobporate 
Kecobiis. 

Testimony  that  witness  was  the  treasurer 
and  manager  of  a  certain  corporation  was  not  ob- 
joction.nbit'  on  the  Rround  that  tlie  identity  of 
tlie  incumbent  of  the  offices  could  onlj  be  proven 
b.v  the  corjiorate  records. 

2.  Appeal  —  Review  —  Sukkioienct  op  Bvi- 
1>e.\(f,— .\nsenck  of  entire  evidence. 

The  siifliciency  of  tiie  evidence  to  sustain 

the  findings  of  the  court  cannot  be  reviewed  on 

appeal  mii('«8  all  of  the  evidence  in  in  the  rec-ord, 

I  Ed.   Note. — For  ca.seH  in  point,  see  vol.  3. 

Cent.  Pic    Appeal  and  Error,  K  2911-291.5,] 

Appeal  from  District  Court,  Cochise  Coun- 
ty:   t>efore  Justice  Doan. 

-Vctlon  by  the  <;ardiner,  Worthen  &  Goss 
Company  against  the  Empire  Smelter  Com-  • 


pany.    From  a  judgment  In  faror  of  plain- 
tiff, defendant  appeals.   AfBrined. 

Frank  M.  Stone  and  Pickett  &  Bowman, 
for  appellant.  Hereford  &  Hazzard,  for  ap- 
pellee. 

SLO.\N,  J.  In  the  district  court  of  Cochise 
county  the  appellee,  the  Gardiner,  Worthen  & 
Goss  Company,  recovered  judgment  against 
appellant,  the  Empire  Smelting  Company, 
upon  a  merchandise  account  in  the  sum  of 
$4,094,75.  The  Empire  Smeltiug  Company 
moved  the  court  for  a  new  trial,  which  was 
denied,  and  from  this  ruling  and  from  the 
judgment  has  appealed. 

The  case  was  tried  to  the  court  without 
the  aid  of  a  jury.  The  appellee,  to  sustain 
its  complaint,  introduced  the  deposition  of 
one  Peter  Kirk.  In  this  deposition  the  wit- 
ness stated,  in  answer  to  an  interrogatory, 
that  he  was  the  treasurer  and  manager  of 
the  appellant  company  during  the  time  covered 
by  the  account  sued  upon.  Counsel  for  the 
appellant  moved  to  strike  out  the  answer 
for  the  reason  that  the  fact  as  to  who  may 
liave  filled  the  oifice  of  treasurer  and  manager 
of  the  corporation  could  be  proven  only  by 
the  records  of  the  corporation.  The  motion 
was  denied,  and  this  ruling  Is  made  the  basis 
of  one  of  the  assignments  of  error  discussed 
by  counsel  for  api)ellant  in  their  brief.  There 
is  uo  merit  in  the  contention  of  appellant, 
and  the  trial  court  did  uot  err  in  denying 
the  motion. 

The  remaining  assignmeuts  of  error  which 
arc  discussed  by  counsel  for  appellant  relate 
to  the  suflSciency  of  the  evidence  to  sustain 
the  findings  and  judgment  of  the  court. 
There  is  no  statement  of  facts  of  transcript 
of  the  evidence  in  the  record.  There  is  a 
bill  of  exceptions  which  puriiorts  to  contain 
but  a  portion  of  the  evidence  introduced  at 
the  trial.  This  bill  of  exceptions  distinctly 
states  that  other  evidence,  both  oral  and  docu- 
mentary, than  timt  set  fortli  therein  was  in- 
troduced by  the  plaintiff.  The  nature  of  the 
omitted  evidence  is  uot  set  forth.  We  may 
not,  therefore,  review  tlie  evidence  under  the 
assignments  of  error  for  the  very  obvious  rea- 
son that  the  flndings  of  the  court  may  have 
been  basetl  in  whole  or  In  part  upon  the  evi- 
dence omitted  from  the  record. 

The  judgment  is.  tiierefore,  atfirnied. 

KENT.  C,  .1,,  and  CAIII'BELL,  and  NAVE, 
J.T.,  concur. 


MEADE  Pt  al.  v.  SCRIBNER  et  al. 

(Supreme  Court  of  Arizona.     March  30,  inOO.> 

1.  .TrnoMENTS  —  Rendition  —  Time  —  Si'hse- 
QUKNT  Term. 

ilpv.  St.  IflOl,  par.  1.380,  provides  that  if. 
for  any  ciiusp.  business  before  tlic  court  be  not 
determined  l>l>fo^^  ndjournnient  thereof,  such 
business  of  wliatsoover  nature  remaining  un- 
determined slinll  stand  continued  until  the  next 
succeeding  term  of  the  court  without  an  ffrder 
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and  without  eost.  Held,  that  where  for  any 
reason  the  court  was  not  ready  to  pronounce 
judgment  in  a  case  tried,  before  the  adjourn- 
ment of  the  term,  it  retained  jurisdiction  by 
force  of  the  statute  to  render  judgment  at  a 
subsequent  term. 

2.  Judges  —  Judgment  —  Rendition  in  Va- 
cation— Outside  District. 

Rev.  St.  1901,  par.  1442,  providing  that  a 
judgment  may  be  "entered"  in  term  time  or 
vacation,  did  not  justify  the  "rendition"  of  a 
judgment  by  a  judge  in  vacation  without  the 
district  in  which  the  case  was  tried. 

Appeal  from  District  Court,  Cochise  Coun- 
ts' ;    Thomas  Armstrong,  Jr.,  Judge  pro  tern. 

Action  betweeTi  William  K.  Meade  and  an- 
other and  Electa  Scribner  and  another. 
From  a  Judgment  in  favor  of  the  latter,  the 
former  appeal.    Reversed. 

Thomas  F.  Wilson  and  Kingan  &  Wright, 
for  appellants.  English  &  Miller,  for  appel- 
lees. 

CAMPBELL,  J.  This  cause  was  tried  to 
the  court  without  a  Jury  on  August  13,  liKH. 
The  court  took  the  case  under  advisement, 
with  leave  to  counsel  to  flie  written  argu- 
ments. The  record  here  does  not  disclose 
the  time  within  which  these  arguments  were 
to  be  Bled  nor  the  date  of  the  final  submis- 
sion of  the  case.  On  September  27,  1905, 
the  judge  filed  with  the  clerk  of  the  court 
his  findings  of  fact,  conclusions  of  law,  and 
Judgment,  all  being  filed  as  of  the  December 
term,  1904.  The  following  recitation  appears 
In  the  judgment:  "Done  at  I'liamlx,  this 
27th  day  of  December,  1905,  as  of  the  I>ecem- 
ber,  1904,  term  of  this  court."  It  Is  admitted 
In  argument  that  the  Judge  did  not  render 
Judgment  In  open  court,  but  rendered  his 
decision  or  Judgment  at  Phcenlx.  Appellants 
contend  that  the  Judgment  Is  void  for  the 
following  reasons:  (1)  That  the  court  lost 
Jurisdiction  of  the  cause  when  the  term  at 
which  it  was  tried  adjourned  without  Judg- 
ment being  rendered.  (2>  That  no  Judg- 
ment has  been  pronounced  by  the  district 
court,  the  Judgment  having  l)een  rendered 
by  the  Judge  Avlthont  the  district,  and  not 
In  open  court.  We  avIII  consider  these  points 
separately. 

1.  AVhIle  there  Is  authority  for  the  prop- 
osition that  a  Judgment  may  not  l)e  render- 
ed at  a  term  later  than  the  one  at  which 
the  ease  is  tried,  as  of  such  later  term,  there 
is  also  very  respectable  authority  to  the  con- 
trary. Abraham  v.  Levy,  72  Fed.  124.  18 
C.  C.  A.  409;  Tari>enning  v.  Cnnuon.  28  Kau. 
(Wm:  Truloc-k  v.  Murty,  72  Iowa.  niO,  34  N. 
AV.  307:  Reed  v.  Lane,  00  Iowa,  4.")4,  0.">  X. 
W.  .380.  Furthermore  we  have  a  statute 
which  we  think  dIsiKises  of  the  question. 
Paragraph  1.38().  Rev.  St.  1901.  provides:  "If 
from  any  cause  the  court  shall  not  be  held 
at  the  time  prescribed  by  law,  or  If  the  busi- 
ness before  the  court  be  not  determined  be- 
fore the  adjournment  thereof,  such  business, 
of  whatsoever  nature,  remaining  unde- 
termined   shall    stand   continued    until    the 


next  succeeding  term  of  the  court,  without  an 
order  and  without  cost."  Rendering  Judg- 
ments Is  certainly  business  of  the  court,  and 
If,  for  any  reason,  the  court  Is  not  ready  to 
pronounce  its  Judgment  in  a  cause  tried,  be- 
fore the  adjournmeut  of  the  term,  we  think, 
by  force  of  the  statute  quoted.  It  does  not 
lose  Jurisdiction  and  may  render  Its  Judg- 
meut  at  a  subsequent  term. 

2.  The  record  does  not  disclose  that  the- 
court  In  which  the  case  was  tried  was  In  ses- 
sion on  the  day  the  Judgment  bears  date, 
the  date  it  was  pronounced.  On  the  other 
hand.  It  Is  admitted  that  the  Judge  rendered 
the  Judgment  In  vacation,  at  PhtBnix,  Mari- 
copa county,  which  we  take  Judicial  notice 
Is  without  the  district  In  which  the  case  was 
tried.  Mr.  Black,  in  his  work  on  Judgments, 
says :  "When  the  law  provides  for  the  hold- 
ing of  regular  terms  of  a  court.  It  Is  only 
during  term  time  that  the  Judges  are  veste<l 
with  their  full  Judicial  character.  Neces- 
sary rules  and  orders,  ministerial  acts,  and 
some  matters  which  go  as  of  i-ourse,  may  fall 
within  the  iwwers  of  the  court  In  vacation. 
But  In  general  all  JiiUU-lal  functions  are  sus- 
pended during  that  Interval.  Hence,  unless 
under  statutory  authority,  a  Judgment  can- 
not be  pronounced  In  vacation.  The  rendi- 
tion of  a  Judgment,  in  a  court  of  record. 
Is  essentially  a  Judicial  act,  and  If  performed 
when  the  court  Is  not  In  session,  that  Is.  out 
of  term,  it  Is  open  to  a  fatal  Jurisdictional  ob- 
Jec-tion;  the  Judgment  Is  absolutely  void,  cre- 
ates or  affects  no  rights,  and  will  be  even 
disregarded  on  appeal."  Black  on  Judg- 
ments, {  179.  See,  also,  11  Enc.  P.  &  P.  814. 
Counsel  for  appellees  contend  that  by  reason 
of  par.  1442,  Rev.  St  1001,  which  provides, 
"A  Judguieut  may  be  entered  iu  term  time  or 
vacation,"  the  Judgment  Is  valid,  though  ren- 
dered In  vacation;  but  there  is  a  clear  dis- 
tinction between  rendering  a  judgment,  which 
Is  purely  a  Judicial  act,  and  which  can  be 
I)erformed  by  the  court  alone,  and  entering 
a  Judgment,  which  Is  ministerial,  and  Is  usu- 
ally performe<l  hy  the  clerk.  Black  on  Judg- 
ments, JS  10<i.     18  Enc.  P.  &  P.  430. 

We  conclude  that  the  Judgment  apjiealcd 
from  is  void  and  of  no  effect  The  cause  Is 
remanded  to  the  district  court  for  trial. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ., 

concur. 


BARTON   r.    TERRITORY   OF    ARIZONA. 
(Supreme  Court  of  Arizona.    March  .30.   UHX>.>' 

1.  Cbiminal  Law— ArPKAL— Review. 

Wliere,  on  appeal  in  a  criminal  case,  there 
is  no  bill  of  exceptions,  assignment  or  errors, 
brief,  or  argument  designating  any  error  com- 
plained of  in  the  prweedings  had  in  the  trial 
court,  a  conviction  can  only  be  reversed  for 
error  apparent  on  the  face  of  the  record. 

2.  Same— iNSTBUCTioNS— Alibi. 

.\n  instruction  that  the  burden  was  on  ac- 
ouse<I  to  prove  his  defense  of  alibi  by  a  pre- 
ponderance of  the  evidence  and   that  such   de- 
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fense  to  bo  entitled  to  consideration  must  show 
that  at  the  time  of  the  commission  of  the  crime 
charged  actMis^d  was  at  another  place  so  far 
away  or  under  such  circnmstanceH  that  he 
could  not.  with  any  ordinary  exertion,  have 
rearhe<l  the  plare  so  as  to  participate  in  the 
commission  of  the  crime,  was  erroneous,  it  be- 
injt  incumbent  on  the  jury  to  aciiuit  if  the  evi- 
den<'<'  on  the  issue  of  alibi  with  all  the  other 
evidi'Ucc  in  the  case  raised  a  reasonable  doubt 
of  accusni's  presence  at  tlie  time  and  place  of 
the  commission  of  the  offense. 

Ai)i)e!il  from  District  Court,  Plnin  County ; 
l»efore  .Tustiee  J»lin  H.  Campbell. 

Robert  Barton  was  convicted  of  robbery, 
and  he  appeals.    Reversed. 

E.  S.  Clark,  Atty.  Gen.,  for  the  Territory. 

DOAX.  J.  The  appellant,  Robert  Barton, 
was  tried  before  a  Jury  iu  the  district  court 
of  Pliua  county  on  tbe  8tli  nud  t>tb  of  Noveui- 
l)er,  l»(l."i,  upon  «  charge  of  robbery,  and  ui>- 
ou  a  verdict  of  fniilty,  was  on  November  11, 
1005,  adjudged  by  tbe  court  guilty  of  tliat 
cTime.  and  eeutenced  to  n  term  of  imprlsou- 
ment  la  the  territorial  prison,  from  which 
verdict  and  Judgment  of  conviction  be  has 
appealed. 

The  counsel,  who  represented  the  defend- 
ant in  the  lower  court,  have  not  entered  any 
api)eanince  here.  There  is  no  bill  of  excep- 
tions, assignment  of  errors,  nor  any  brief  or 
argument  designating  any  error  complained 
of  In  the  proceedings  had  In  the  trial  court, 
presented  to  us  in  support  of  the  appeal  In 
this  rase.  Under  these  circumstances,  we 
can  only  look  Into  the  record,  and  unless 
some  reversible  error  be  apiwrent  therein,  af- 
firm the  Judgment  of  the  lower  court.  While 
the  record  does  not  contain  the  entire  charge 
of  the  court  to  the  Jury,  It  does  present  the 
following  Instruction  given  at  the  request  of 
tbe  terrltor>-:  "The  defendant  claims  as  one 
of  his  defenses  what  is  known  in  law  as  an 
alibi;  that  Is,  at  the  time  the  robbery  with 
which  he  is  charged  was  being  committed,  be 
was  at  a  different  place,  so  that  be  could  not 
have  participated  in  Its  commission.  The 
harden  Is  upon  this  defendant  to  prove  this 
defense  by  a  preponderance  of  evidence;  that 
Is.  by  the  greater  and  superior  evidence.  The 
<lefense  of  alibi,  to  be  entitled  to  considera- 
tion, must  be  sncb  as  to  sliow  that,  at  the 
very  time  of  the  commission  of  the  crime 
•charged,  the  accused  was  at  another  place,  so 
far  away  or  under  such  circumstances  that 
he  could  not  with  any  ordinary  exertion  have 
reached  the  place  where  the  crime  was  com- 
mitted so  as  to  have  participated  In  the  com- 
mission thereof."  Th'.s  instruction  was  pre- 
sented to  this  court  In  the  cose  of  Schultz  v. 
Territory,  and  we  held  that  it  did  not  cor- 
rectly state  the  law  applicable  to  the  defense 
of  aiibl.  Schultz  v.  Territory,  52  Paa  352. 
We  there  said:  "The  burden  of  proof  never 
rests  on  the  accused  to  show  his  innocence, 
or  to  disprove  the  facts  necessary  to  estab- 
lish the  crime  with  which  he  is  charged.  The 
defendant's  presence  at,  and  participation  in, 


the  corpus  delicti,  are  affirmative  material 
facts  that  tbe  prosecution  must  show  beyond 
a  reasonable  doubt,  to  sustain  a  conviction. 
•  •  •  If  a  consideration  of  all  the  evi- 
dence in  the  case  leaves  a  reasonable  doubt 
of  his  presence,  he  must  be  acquitted.  We 
think  it  was  the  duty  of  the  trial  Judge  to 
have  said  to  the  Jury  that  they  must  con- 
sider all  the  evidence  in  the  case,  including 
that  relating  to  the  alibi,  and  determine  from 
the  whole  evidence  whether  it  was  shown  be- 
yond a  reasonable  doubt  that  the  defendant 
had  committed  the  <'rlnie  with  which  he  was 
charged."  And  upon  the  ground  that  the  in- 
struction as  given  might  have  misled  the 
Jury  to  the  prejudice  of  the  rights  of  the  de- 
fendant, the  giving  of  It  was  there  held  to  be 
reversil)le  error.  The  rule  that  the  defendant 
is  not  require<l  to  prove  an  alibi  beyond  a 
reasonable  doubt,  or  even  by  a  preponder- 
ance of  the  evidence,  but  that  it  is  incumbent 
on  the  Jur>'  to  acquit  if  the  evidence  tipon  that 
lK)int,  when  taken  In  connection  with  all  the 
other  eviden<-e  In  the  case,  raises  a  reason- 
able doubt  of  his  presence  at  the  time  and 
place  of  the  commission  of  tlie  crime  charged, 
when  his  presence  is  essential  to  his  guilt, 
as  announced  by  us  in  Schultz  v.  Territory, 
supra,  has  since  lieeu  ddhered  to,  and  is  the 
law  in  this  Jurimliction.  It  has  been  since 
that  time  followed  also  in  People  v.  Roberts 
(Cal.)  X)  Pac.  1.37.  Wllburn  v.  Territory  (N. 
M.)  02  Pa<-.  J)68,  State  v.  Burton  (Wash.)  67 
Pac.  1097,  Burr  v.  Peoi>le  (Colo.  Sup.)  71  Pac. 
3D2,  and  People  v.  I.aug  (Cal.)  76  Pac.  232, 
with  no  ruling  at  variance  therewith  in 
those  Jurisdictions. 

Because  of  this  erroneous  instruction,  the 
Judgment  of  the  lower  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  SI.OAX  and  XAVE,  JJ., 
concur. 


Mcpherson  v.  hattxch. 

(Supreme  Court  of  Arizona.    March  30,  lOOC.) 

1.  CoNTBACTS— Breach. 

The  breach,  on  the  part  of  the  person  for 
whom  the  sen-ices  are  to  be  |)erformpd,  of  a 
contract  for  the  drawing  of  plans  for  and  super- 
intendence of  the  construction  of  a  building,  for 
an  agreed  compensation,  is  the  nonpa.vment  of 
the  acreed  compensation,  and  not  the  mere 
refusal  of  such  iwrson  to  permit  the  architect  to 
perform  the  agreed  services,  and  so  must  be 
alleged  in  the  complaint  in  an  action  to  re- 
cover on  the  contract  and  to  enforce  a  lien 
for  the  agreed  compensation. 

2.  PLEAniNos— Exhibits— Oiri.S8io.xs  in  Com- 
plaint. 

A  statement  in  an  exhibit  filed  with  and 
made  a  part  of  the  complaint  cannot  supply 
a  necps.sary  allegation  omitted  from  the  com- 
plaint. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  IMeading,  »  »«r-947.1 

3.  Mechanics'    Liens— Pleapino  —  Nonpai- 
MENT— Notice  of  Lien. 

The  statement  in  the  notice  of  lien,  filed 
with  and  made  a  part  of  the  complaint,  that 
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ai  certain  amonnt  Is  due  as  compensation  under 
die  contract,   even    if   it   miglit   be   considered 

an  allegation  of  the  complaint,  is  an  insufficient 
allegation  of  nonpayment ;  it  referring  to  tlie 
time  of  filing  the  lien,  and  not  to  the  time  of 
commencing  ttie  action. 

4.    TrIAI,— DlBECTINO      VERDICT— PAILCRE     TO 

State  Cause  of  Action. 

Failure  of  a  complaint  to  state  a  cause 
of  action  authorizes  the  direction  of  a  verdict 
for  defendant. 

Appeal  from  District  Court,  Plum  County ; 
before  Justice  Cauipbell. 

Action  by  John  McPlierson  agniiiKt  B.  Ilat- 
tlcb.  Judgment  for  defeudaut.  Plaintiff 
appeals,     affirmed. 

S.  W.  Purcell  and  Vandyke  &  Worsely,  for 
appellant     Kingan  &  Wright,  for  appellee. 

SLOAN,  J.  This  suit  was  brought  by  ap- 
pellant, John  McPberson,  against  appellee, 
B.  Hattlch,  In  the  district  <»urt  of  Pima 
county,  to  recover  upon  a  c-ontract  between 
appellant  and  appellee,  whpi-ein  the  former 
agreed  to  draw  plans  and  H|)e<-iflcatlons  as 
an  architect  for  a  certain  building  to  be  er- 
ected upon  a  lot  in  the  city  of  Tucson  owned 
by  appellee,  and  to  superintend  the  construc- 
tion thereof  for  a  stipulated  per  cent,  of  the 
cost  thereof,  and  wherein  the  appellee  agreed 
to  pay  for  such  services  at  the  rate  of  the 
percentage  aforesaid ;  and  also  to  foreclose  a 
lien  filed  by  the  appellant  upon  said  prop- 
erty for  the  amount  of  said  agreed  compensa- 
tion. The  notice  of  Hen  was  referred  to  In 
the  complaint  as  constituting  a  part  thereof, 
and  attached  to  the  same  as  an  exhibit. 
The  complaint  charged  that  appellant  after 
he  had  partially  performed  the  services 
agreed  upon,  was  pre^-ented  from  fnrtlier  per- 
forming said  services  by  the  acts  of  appellee. 
There  was  no  allegation  in  the  complaint 
that  the  agreed  comi>enHation  had  not  been 
paid  by  appellee,  nor  was  there  any  direct 
allegation  that  any  sum  was  due  appellant 
from  appellee  by  reason  thereof.  There  was 
a  statement  In  the  notice  of  lien  that  the 
sum  of  $7fK)  was  due  appellant  from  appellee 
as  compensation  due  under  said  contract  at 
the  agree<l  per  cent,  of  the  cost  of  said  build- 
ing. The  answer  filed  by  the  appellee  admit- 
ted the  residence  of  the  parties,  the  owner- 
ship of  the  property  described  In  the  com- 
plaint, the  filing  of  the  notice  of  lien  as 
alleged  therein,  and  denied  the  remaining 
allegations  of  the  comi>liiint.  The  cause  was 
trieil  to  a  Jury.  The  evidence  put  in  by 
plaintiff  related  to  the  making  of  the  contract 
sued  upon,  the  work  done  by  him  under 
the  contract  and  the  refusal  of  appellee  to 
permit  appellant  to  proceed  with  the  work  of 
drawing  plans  and  siieclflcatlons  for  the 
building,  and  to  superintend  Its  erection. 
Ko  ))r<M>f  was  offered  or  |)nt  In  by  appellant 
showing  nonpayment  on  the  part  of  ajipellee 
of  the  iigreetl  (;ompens.itlon.  At  the  conclu- 
sion of  appellant's  case,  counsel  for  appellee 
moved  the  court  to  Instruct  the  jury  to  re- 
turn a  verdict  In  his  favor  on  the  ground 
ihat  the  appellimt  had  not  made  out  his  case. 


Thereupon  the  court  did  so  Instruct  the  Jury, 
and  a  verdict  for  the  appellee  was  retume«l. 
In  accordance  with  the  verdict  the  court 
entered  judgment  In  favor  of  the  appellee 
and  against  the  appellant.  From  the  ruling 
of  the  court,  denying  appellant's  motion  for 
a  new  trial  and  from  the  judgment,  the 
appeal  is  taken. 

In  the  Judgment  It  Is  recited  that  the 
grounds  upon  which  the  trial  court  based 
its  instruction  to  the  jury  to  return  a  ver- 
dict for  the  apiiellee  were  that  it  was  not 
alleged  in  the  complaint  nor  proven  by  ap- 
pellant upon  the  trial,  that  be  had  not  beeii 
paid  for  bis  services.  The  correctness  of 
this  ruling  of  the  court  constitutes  the  sole 
question  raised  by  the  assignments  of  error. 
The  first  question  presented  Is  what  con- 
stitutes a  breach  of  a  contract  for  the  ren- 
dition of  services  as  an  architect  and  super- 
intendent of  construction  on  the  part  of  the 
person  for  whom  such  services  are  to  b^ 
rendered,  where  the  latter  refuses  to  in-r- 
niit  the  former  to  complete  the  work  agreed 
to  be  done.  Appellant  argues  that  the  breach 
consists  in  his  refusal  to  permit  the  architect 
to  perform  the  agi-eed  services,  that  is  to  say. 
It  consists  In  the  repudiation  and  abandon- 
ment of  the  contract  by  the  owner  of  the 
premises,  and  does  not  consist  in  the  nonpay- 
ment of  the  agreed  compensation.  In  deter- 
mining  this  we  have  only  to  consider  the 
question  as  to  what  the  owner  is  obllgnttHl 
to  do,  and  what  will  constitute  a  full  com- 
pliance on  his  part  with  his  contract.  In 
this  respect  It  does  not  differ  from  other 
contracts  for  the  rendition  of  services  on 
the  one  part  and  the  payment  of  an  agreed 
price,  or  of  the  value  of  the  services  by 
the  other.  The  i)ayment,  therefore,  of  such 
agreed  price,  or  the  value  of  the  services.  a«! 
the  case  may  be,  on  the  part  of  the  person 
for  whose  benefit  the  services  are  agreed  to 
be  rendered,  is  a  complete  discharge  by  him 
of  bis  obligation.  If  the  person  who  agrees 
to  perftjrin  such  services  be  paid  for  the 
same  the  other  party  has  fully  dLscharged 
his  obligation,  and  nothing  furtlier  can  be 
required  of  him.  The  breach,  therefore,  on 
his  part  consists  in  his  failure  or  refu.«al  to 
pay  for  the  work  done  or  agreed  to  be  done, 
lu  the  case  at  bar,  therefore,  the  breach.  If 
any  there  was,  consisted  in  the  refusal  or 
failure  of  appellee  to  pay  appellant  for  what 
was  due  the  latter  imder  the  contract.  This 
being  true  nonpayment  was  an  essential  al- 
legation of  the  complaint  and  a  necessary 
avewuent  to  make  out  a  breach  of  the  con- 
tract. We  do  not  think  that  the  statement  in 
tlie  notice  of  lien,  filed  as  an  exhiliit  with  the 
(»inplulnt  and  made  a  part  thereof,  can  be 
taken  as  a  substantive  allegation  of  the  com- 
plaint and  to  supply  Its  omission  to  plead 
by  direct  averment  the  nonpayment  of  what- 
wer  may  have  been  due  appellant  under 
the  contract.  In  most  Code  states  an  ex- 
hibit cannot  be  referred  to  for  the  purpose 
of  supplying  the  omission  of  a  umterial  al- 
legation or   the  curing  of  a   fatal   defect 
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Macdonell  t.  International,  etc.,  Company, 
60  Tex.  590;  Burkett  v.  Griffith,  90  Cal.  542, 
27  Pac.  527,  13  L.  R.  A.  707.  25  Am.  St  Rep. 
151:  Brooks  t.  Paddock,  0  Colo.  3C;  Pomeroy 
▼.  Fnllerton,  113  Mo.  440,  21  S.  W.  1».  In 
a  few  Btates,  as  in  Nebraska,  this  may  be 
done  even  to  the  extent  of  supplying  such 
a  defect.  The  better  rule,  In  our  Judgment, 
Is  that  the  office  of  an  exhibit  should  be 
limited  to  the  aiding,  by  amplifying  and 
making  more  definite  and  certain,  essential 
allegations  of  the  complaint  In  this  case, 
e^-en  If  the  exhibit  be  referred  to  for  the 
purpose  of  supplying  the  omitted  allegation, 
still,  nonpayment  cannot  be  said  to  be  al- 
leged for  the  reason  that,  what  may  have 
been  true  as  to  the  nonpayment  at  the  time 
the  lien  was  filed,  may  not  have  been  true 
at  the  time  suit  was  brought:  and  as  we 
hold  that  nonpayment  Is  the  gist  of  the  ac- 
tion, this  does  not  present  a  case  for  the 
application  of  the  rule  that  a  state  of  facts 
once  shown  to  exist  will  be  presumed  to 
continue  In  the  absence  of  contrary  proof. 

It  is  argued  by  appellant  that,  admitting 
the  soundness  of  this  rule  of  pleading,  such 
a  defect  In  the  complaint  is  not  ground  for  an 
Instruction  to  a  Jury  to  find  for  the  defend- 
ant We  do  not  understand  this  to  be  the 
rule.  The  true  rule  Is  that  where  a  com- 
plaint falls  to  state  a  cause  of  action  It 
is  subject  to  attack  at  any  stage  of  the  trial, 
and  may  be  taken  advantage  of  by  demurrer, 
by  obectlon  to  the  introduction  of  evidence, 
or.  an  was  done  in  the  case  at  bar,  by  an  in- 
Rtrnctlon  to  the  Jury.  There  is  some  con- 
trariety in  the  holdings  of  the  conrts  in  ref- 
erence to  the  nece-sslty  of  proving  nonpayment 
by  a  plaintiff.  In  California,  and  some 
other  states,  it  is  held  that  although  nonpay- 
ment must  be  alleged  it  need  not  be  proven 
by  the  plaintiff.  Whether  this  holding  be 
logical  or  not  and  whether  this  court  should 
follow  It,  It  Is  unnecessary  to  decide,  Inas- 
nnicli  as  we  hold  that  the  complaint  Is  fatal- 
ly defective,  and  that  the  defect  was  such  a 
one  as  warranted  the  instructed  verdict. 

The  Judgment  is  therefore  affirmed. 

KENT,  C.  J.,  and  DOAN  and  NAVE,  JJ., 
concur. 


HEI.BERT    V.    TATEM. 

(Supreme  Court  of  Montana.    March  6,  1006.) 

Mines  and   Minerals  —  Advebse  Claim — ' 
Ple.vdino. 

In  an  action  to  determine  an  adverse  claim 
to  a  mining  location,  a  complaint  alleging  that 
on  July  9tli  defendant  made  application  for  a 
patent  for  a  conflicting  location,  and  that  on 
the  8th  day  of  September,  before  60  days*  no- 
tice of  defendant's  application  for  a  patent 
had  expired,  plaintiff  filed  his  adverse  claim 
and  protest  under  oath,  was  sufficient,  as  against 
a  general  demurrer,  in  its  allegation  as  to 
the  time  of  filing  the  protest:  it  not  appearing 
that  the  first  publication  of  the  notice  of  ap- 
plication was  made  on  the  same  date  as  the 
iipplication  for  the  patent 


Appeal  from  District  Court,  Lewis  and 
Clarke  County;   J.  M.  Clements,  Judge. 

Action  by  Charles  Helbert  against  Ben- 
jamin H.  Tatem.  From  a  Judgment  In  favor 
of    defendant,   plaintiff    api)eals.    Reversed. 

Lincoln  Working,  for  appellant  H.  G.  and 
S.  H.  Mclntlre,  for  respondent. 

HOLLOW  AY,  J.  This  Is  an  action  to  de- 
termine an  adverse  claim,  commenced  lu  the 
district  court  on  October  6,  190.3.  The 
amended  complaint  alleges  that  the  plaintiff 
is  a  citizen  of  the  United  States;  that 
he  Is  the  owner  (except  as  against  the  para- 
1  junt  title  of  the  United  States)  In  posses- 
sion and  entitled  to  the  possession  of  the 
Roclcy  Point  quartz  lode  mining  claim,  situ- 
ated in  Lewis  and  Clarke  county,  Mont,  and 
tliat  be  located  the  claim  In  1893.  A  descrip- 
tion of  the  claim  Is  given,  and  the  several 
acts  done  In  locating  It  are  set  forth  at 
length.  It  Is  alleged  that  the  defendant 
claims  a  part  of  the  ground  covered  by  the 
location  of  the  Rocky  Point  claim,  as  the 
Dorset  quartz  lode  mining  claim,  and  the 
ground  in  dispute  Is  particularly  descrlbe<l 
and  a  plat  showing  such  conflict  is  attached 
to  the  complaint  It  is  also  alleged  that  on 
July  9,  1903,  the  defendant  made  application 
for  patent  for  the  Dorset  claim.  The 
amended  complaint  then  proceeds:  "Plain- 
tiff further  alleges  that  on  the  8th  day  of 
September,  A.  D.  190.3,  and  before  the  sixty 
days'  notice  of  application  for  patent  of 
said  Dorset  lode  mining  claim  had  expired, 
plaintiff  duly  filed  In  the  United  Statt\s  laud 
office  at  Helena,  Montana,  wherein  said  ap- 
plication for  patent  was  and  Is  pending, 
his  adverse  claim  and  protest  under  oath," 
etc.,  and  on  the  same  day  ti»e  register  and 
receiver  made  an  order  staying  all  fnrtlier 
proceedings,  etc.  It  Is  alleged  that  the 
I  claim  of  the  defendant  to  tne  ground  In  con- 
troversy Is  withont  any  right  and  that  such 
claim  casts  a  cloud  uiwn  plaintiff's  title  to 
the  Rocky  Point  claim,  and  interferes  with 
and  injures  him  In  the  use  and  eujoynieut 
thereof.  The  prayer  Is  that  the  defendant 
be  required  to  set  forth  the  nature  of  his 
claim  to  the  ground  in  controversy,  and  that 
the  relative  rights  of  the  parties  thereto  may 
be  determined,  and  that  the  defendant  may 
be  enjoined  from  asserting  any  claim  what- 
ever to  any  portion  of  the  Rocky  Point  claim. 
There  are  numerous  other  allegations  In  the 
complaint  which  are  not  necessary  to  be  con- 
sidered now.  To  this  amended  complaint  a 
general  demurrer  was  interposed  and  sus- 
tained, and,  the  plaintiff  electing  to  stand 
on  his  amended  complaint.  Judgment  was 
entered  In  favor  of  the  defendant,  from 
which  Judgment  the  plaintiff  appeals. 

It  Is  contended  by  the  resi)ondeut  that  the 
amended  complaint  shows  upon  its  face  that 
the  adverse  claim  was  not  filed  in  the  local 
land  office  within  the  60-day  period  of  pub- 
lication of  notice  of  application  for  patent 
for  the  Dorset  claim,  and  therefore  does  not 
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state  a  cause  of  action.  It  Is  to  be  observed 
that  the  amended  complaint  does  not  any- 
where state  when  the  first  publication  of 
notice  of  application  for  patent  for  the  Dorset 
claim  was  made,  and  It  Is  not  necessary.  If 
it  otherwise  api)Prtrs  that  the  adverse  claim 
was  filed  In  time.  It  does  allege  that 
the  adverse  claim  was  filed  on  the  8th  day 
of  September.  1!»03,  nud  before  the  expiration 
of  the  00  days'  notice  of  nppllcatlou  for 
patent.  This  allegation  may  be  open  to  the 
objection  that  It  Is  ambiguous  and  uncertain, 
but  we  think  it  may  fairly  be  gatliered 
therefrom  that  the  adverse  claim  was  file<l 
before  the  expiration  of  the  CO-day  period 
of  publication  of  notice  of  application  for 
patent  for  the  Dorset  claim.  Counsel  for  re- 
spondent In  their  brief  say :  "Tlie  8th  day  of 
September  was  CI  days  after  .Tuly  0th,  the 
date  of  the  first  publication  of  the  notice  of 
patent  application."  This  nuiy  be  true  as  a 
matter  of  fact,  but  it  does  not  appear  from 
the  amended  complaint,  and  we  cannot  go 
outside  the  record  In  determining  the  suffl- 
<-iency  of  this  complaint.  To  say  the  least, 
there  Is  not  any  presumi>tion  tliut  the  flret 
publication  oc-cui's  uikmi  the  siime  date  that 
the  application  Is  filed.  The  tJO-day  period, 
during  which  the  notice  of  application  for 
I)atent  must  be  published,  as  re<iulre<l  by 
section  232.5,  United  States  Revised  Statutes 
[IT.  S.  Comp.  St.  lfK)l,  p.  142i)l.  conuuences 
to  run  from  tlie  date  of  the  first  publication 
(Uegulatloiis  Interior  Department  June  24, 
180!»),  and  that  may  or  nmy  not  have  been 
made  on  the  day  the  application  was  filed. 
If,  In  any  given  lustance,  publication  Is 
made  in  a  weekly  paiK>r.  and  It  should  so 
happen  that  application  for  pateut  Is  made 
the  day  following  the  publicatiou  of  any 
particular  Issue  of  the  paper,  theu  the  first 
publication  of  the  notitv  would  be  six  days 
later  than  the  date  of  a])plic-ation  for  patent. 
And  it  might  so  happen,  because  of  a  press 
of  business  In  the  land  ottice.  that  the  first 
publication  would  be  deferred  even  later 
than  that;  so  that.  In  the  absence  of  any 
allegation  showing  when  the  first  publica- 
tion of  the  notice  was  made.  It  is  Impossible  to 
say  that  this  adverse  claim  was  not  filed  in 
time,  while,  on  tlie  contrary,  the  allegation 
of  the  amended  complaint  quoted  above  is 
sufllcient,  in  the  absence  of  a  s|)cclal  de- 
murrer for  ambiguity  or  uncertainty,  to  sliow 
that  it  was  filed  in  time. 

The  questions,  also  suggested  by  this  rec- 
ord: (1)  Did  the  leaving  of  the  adverse 
claim  and  proper  fees  witl.  the  officials  of 
the  local  land  oftlce,  on  September  C>,  li)03, 
constitute  the  filing  of  such  adverse  claim 
within  the  moaning  of  stn-tion  2;i2»>  of  the 
T'nited  States  Revised  Statutes  [tT.  S.  Comp. 
St.  1001.  p.  14:M)|?  and  (2),  if  the  sixtietli 
day  of  the  period  of  publication  falls  on  a 
legal  holiday,  may  the  adverse  (claimant  file 
his  adverse  claim  on  the  next  suweedlug 
day?  are  not  properly  before  us.  as  a  de- 
cision of   neither   Is   necessary   to   a   dcter- 


mlnatioa  of  the  question  actnaily  toTolved 
here.  This  appeal  only  presents  the  single 
question :  Does  the  amended  complaint  state 
a  cause  of  action?  We  think  it  does,  and 
that  the  district  court  erred  in  sustaining 
the  general  demurrer. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded  for  further  prooedings. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


FRIEL    V.    KIMBERIA'-MONTANA    GOLD 

MIXING  CO. 
(Supreme  Court  of  Montana.    March  19.  1906.) 

1.  Mastcb  and  Sebvant— Master's  Ltabilitt 
— Injubies    to    Sebvant— Saw    I>lace    to 

WOBK. 

A  miner  assumed  the  risks  attendant  upon 
his  nssistancp  in  making  a  chamber  in  a  mine. 
[Ed.   Nof  — For  cases  in  point,   see  vol.  34. 
Cent.  Dig.  .vlaster  and  Servant,  f  537.] 

2.  New   Trial— Statement— Sufficiency. 

The  fact  that  a  statement  on  motion  for 
a  new  trial  was  denominated,  by  the  moving 
party,  "a  statement  of  the  case  and  bill  of 
oxoeptions."  did  not  render  it  objectionable; 
it  being  immaterial  what  a  paper  is  called. 

3.  Same— Reduction  to  Nabbative  Fobk. 

Under  Supreme  Court  Rule  7.  subsec.  3  (82 
Pac.  viii,  30  Mont,  xxxiv).  providing  that  tes- 
timony in  the  statement  on  motion  for  a  new 
trial  or  the  bill  of  exceptions  shall  be  reduced 
to  narrative  form,  unless  the  court  below  order 
otherwise,  the  overruling  of  an  objection  to 
testimony  otlier  than  in  narrative  form  was 
equivalent  to  an  order. 

4.  Same— XuMBERiNO  Lines. 

A  statement  on  a  motion  for  a  new  trial 
is  not  objectionable  because  the  lines  are  not  num- 
berea.  as  required  by  rule  of  court,  where  nei- 
thpr  counsel  uor  the  court  invoked  the  rule. 

Appeal  from  District  Court,  Gallatin 
County;   W.  R.  C.  Stewart,  Judge. 

Action  by  Mack  Frlel.ngjiinsttheKlmberly- 
Montana  Gold  Mining  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Afllnned. 

T.  J.  Walsh,  W.  S.  Hartman,  A.  P.  Stark, 
and  Ohas.  Klotz,  forappellaut.  Wm.  Wallace, 
Jr.,  and  Chas.  Donnelly,  for  respondent. 

MILBCRN,  .T.  This  is  an  appeal  from  an 
order  granting  a  new  trial;  a  motion  for 
nonsuit  havlugbcenmadeaudgranted.  Plain- 
tiff sustalnctl  personal  injuries  on  August 
21,  1003,  while  employed  In  the  quartz  mine 
of  defendant,  and  the  action  was  brougrht  to 
recover  damages.  The  evidence  for  the 
l)laintiff,  which,  for  present  puri>oses.  must 
be  taken  as  true,  shows  that  plalutilT  was 
employed  by  the  defendant  about  August  4, 
]!K»3.  and  worked  until  the  time  he  was  In- 
jured. On  August  20th,  the  day  before  he 
was  hurt,  the  plaintiff,  au  experienced  miner, 
had  worked  on  the  top  or  fourth  floor  of  the 
mine  at  his  regular  business  as  miner.  On 
the  morning  of  the  dn.v  of  the  accident  be 
was  directed  by  the  shift  boss  to  go  with 
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another  to  the  third  floor  and  help  the 
shovelers.  He  had  never  before  been  direct- 
ed to  shovel,  and  he  bad  never  before 
shoveled  on  the  floor  below  where  he  had 
mined.  He  obeyed  the  order,  and  with  three 
others  commenced  to  shovel  on  the  said  floor. 
While  thus  nt  work,  the  floor  upon  which 
he  was  standing  was  16  feet  below  the  roof 
or  "l)ack"  of  tlie  fourth  floor,  from  which 
roof  the  rock  fell  which  Injured  him.  Above 
his  head  the  roof  of  the  third  floor,  which 
constituted  the  floor  of  the  fourth  floor,  shut 
out  from  his  view,  and  from  the  view  of  the 
men  working  wltli  him,  all  the  conditions 
obtaining  upon  the  floor  above.  He  did  not 
nt  any  time  on  the  day  on  which  he  was  in- 
jured go  to  tlie  floor  alx)ve,  and  no  one  of 
the  men  with  blm  went  there.  The  rock  fell 
because  tliere  was  no  lagging  under  it  to 
support  It.  The  timbers  were  up  and  tlie 
cross-timbers  In  place,  but  the  lagging  had 
not  been  put  upon  them.  This  had  been  the 
condition  since  the  afternoon  before.  In  the 
meantime  another  shift  had  worked,  and  the 
breast  of  the  stope  had  Ijeen  carried  far 
enough  to  allow  one  or  more  sets  of  timbers 
to  be  put  In.  The  unladed  timbers,  in  the 
usual  course  of  mining,  shonld  have  been 
lagged.  No  one  had  been  set  to  work  on  the 
fourth  floor  under  the  uulaggcd  place  on  the 
morning  of  the  Injury,  and  there  was  no  one 
there  at  the  time  of  the  accident.  A  mass 
of  rock  fell  from  tlie  unsupported  roof  of  the 
fourth  floor  crashing  through  the  timbers  and 
lagging  of  the  roof  of  the  third  floor  above 
plnlntlfTs  head  and  struck  him,  causing  the 
injuries  of  which  be  complains.  The  plaintlft 
contends  that  the  defendant  did  not,  as  In 
duty  bound,  use  reasonable  care,  or  any  care, 
to  furnish  a  safe  place  in  which  he  should 
work.  Defendant  charges  contributory  neg- 
ligence and  argues  tliat  the  si>ot  from  which 
the  rock  fell  was  not  a  "place,"  but  a  place 
in  course  of  construction,  and  that  the  plaln- 
tlflf  was  engaged  In  co-operation  with  the 
miners  who  were  overhead  In  the  con- 
struction of  said  place,  and  therefore  as- 
snmed  all  of  the  risk  Incident  to  the  making 
thereof.  The  testimony  tends  to  show,  and 
for  the  puriwses  of  the  motion  did  show,  that 
it  was  the  custom  as  well  as  the  duty  of  the 
master  to  follow  closely  behind  the  miners 
working  at  tlie  breast  and  to  timber  the  floor 
and  lag  the  same  in  order  to  protect  all 
parties  working  In  the  vicinity.  If,  as  the 
evidence  also  tends  to  show,  the  part  of  the 
stope  from  which  the  rock  fell  was  one  In 
which  the  mining  had  been  completed.  It  was 
the  duty  of  the  defendant  to  timber  and  lag 
the  same  In  order  that  that  part  of  the  place, 
already  <Tented,  might  be  kept  safe.  If  the 
pinlntlir  had  been  Injured  while  in  the  actual 
work  of  making  a  place — and  the  evidence 
tends  to  show  that  he  was  not — ^then  he  could 
not  recover  from  the  c-ompany,  for  he  would 
assume  the  obvious  risks  of  his  occupation. 
But  he  did  not  assume  the  risk  following  de- 
fendant's failure  to  exercise  reasonable  care 


to  keep  that  part  of  the  place  already  created 
safe  and  secure.  If  It  did  thus  fail. 

Objection  is  made  by  appellant  to  a  con- 
sideration by  this  court  of  any  evidence  on 
the  part  of  the  witnesses  of  plaintiff  tending 
to  show  what  the  duty  of  the  company  was 
In  respect  of  timbering  that  particular  part 
of  the  stope.  We  have  examined  the  evi- 
dence, and  think  that  a  prima  facie  case  was 
made  for  the  plaintiff,  and  that  the  court 
should  not  have  withdrawn  the  case  from 
the  jury.  We  are  of  the  opinion  that  the 
case  of  Kelley  v.  Fourth  of  July  Mining  Co.. 
16  Mont.  484,  41  Pac.  273,  covers  the  law  ot 
the  case  as  presented  by  the  evidenc-e  intro- 
duced by  plaintiff. 

The  appellant  made  certain  technical  ob- 
jections to  the  allowance  and  settlement  of 
the  statement  on  motion  for  a  new  trial. 
These  objections  were  Incorporated  in  the 
record  and  are  before  us.  One  point  Is  that 
the  document,  which  we  have  heretofore 
called  "a  statement  on  motion  for  new  trial," 
Is  denominated  by  the  plaintiff  "a  statement 
of  the  case  and  bill  of  exceptions,"  and  that, 
as  appellant  says:  "There  Is  no  authority  in 
law  for  combining  in  one  instrument  a  bill  of 
exceptions  and  statement  on  motion  for  a 
new  trial,  and  it  Is  Impossible  to  tell  whether 
the  plaintiff  seeks  to  settle  the  bill  of  ex- 
ceptions as  provided  In  section  11.T5  of  the 
Code  of  Civil  Procedure,  or  statement  on 
motion  for  a  new  trial  as  provided  in  sub- 
division 3  of  section  1173  of  the  Code  of  Civil 
Procedure."  As  to  this  matter,  sufllce  it  to 
say  that  it  is  Immaterial  what  a  paper  is 
called.  We  look  to  the  paper  itself  to  see 
what  it  is.  This  Is  a  statement  on  motion 
for  a  new  trial.  The  manner  of  settling  a 
bill  of  exceptions  and  that  of  settling  a  state- 
ment on  motion  for  a  new  trial  seem  to  us  to 
be  the  same.  Moreover,  tliere  Is  not  any- 
thing In  this  record  to  show  what  steps  were 
taken  to  procure  the  settlement,  and  we 
must  necessarily  assume  that  it  was  settled 
according  to  law. 

A  further  objection  made,  saved,  and 
urged  by  appellant  Is,  that  the  statement 
shonld  not  have  been  settled  "becau.>»e  the 
said  bill  of  exceptions  and  statement  on 
motion  for  new  trial  is  not  reduced  to  the 
narrative  form,  and  extensive  portions  of  tlu' 
testimony  are,  without  reason,  reproduced 
by  question  and  answer."  So  far  as  the  ob- 
je<'tIon  that  extensive  portions  of  the  testi- 
mony are  reproduced  by  tjuestion  and  answer 
Is  concerned,  we  And  that  much  of  the  evi- 
dence has  been  so  prcsente<l  in  the  sbitement. 
Under  a  rule  of  this  court  (rule  7.  subsec.  3. 
30  Mont,  xxxiv.  82  Pac.  vlll),  the  testimony 
contained  in  tlie  statement  on  motion  for  a 
new  trial  or  the  bill  of  exceptions  should  be 
reduced  to  narrative  form,  unless  the  court 
below  order  otherwl.se.  Objection,  as  we 
have  seen,  was  seasonably  made  In  tlie  court 
l>elow  to  the  form  in  which  the  testimony 
was  produced.  The  court  overruled  the  ob- 
jection, and  we  consider  that  this  is  an  order 
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by  the  court  to  let  It  be  in  the  form  of  Ques- 
tion and  answer  as  it  api>ear8. 

Tlie  further  teclinical  objection  was  made 
and  saved  that  in  the  statement  the  lines 
were  not  numbered,  and  that  the  pages  were 
not  numbered  after  page  45.  Under  a 
certain  rule  of  the  district  court  in  which  the 
case  was  tried,  the  statement  was  required 
to  be  paged  and  the  lines  numbered.  The 
purpose  of  this  rule,  of  course,  is  to  furnish 
to  the  party  upon  whom  the  statement  is 
served,  ready  means  of  preparing  such 
amendments  as  he  may  see  fit  to  propose,  and 
to  aid  the  court  in  comparing  the  same  in 
case  of  dispute  as  to  the  question  of  amend- 
ments. When  the  reason  of  the  rule  falls, 
the  rule  falls.  One  rule  of  this  court  re- 
quires transcripts  to  be  indexed;  but,  If  a 
transcript  consisted  of  only  one  page,  we 
would  not  listen  to  an  objection  that  the 
transcript  was  not  indexed.  Counsel  in 
this  case  submitted  57  amendments,  and  they 
were  allowed  by  the  court  Neither  the 
counsel  nor  the  court  Involied  the  rule  to 
facilitate  labor.  Rules  of  the  sort  referred 
to  are  not  made  for  the  purpose  of  punishing 
any  one,  Init  to  aid  counsel  who  may  invoke 
them  for  tlie  pun>ose  of  avoiding  unnecessary 
lalior   and   to   maice   certain  what   is   done. 

We  find  no  error  in  the  record,  and  the 
order  of  tlie  court  granting  the  motion  for 
new  trial  is  affirmed. 

Affirmed. 

liRAXTLY,  C.  J.,  and  HALLOWAT,  J., 
concur. 


STATE  V.  KREMER. 
(Supreme  Court  o£  Montana.    March  10.  1906.) 

1.  Cbiminal  Law— Appeal— Bill  of  Excep- 
tions-Motion FOB  New  Trial. 

Under  Pen.  Code,  §§  2172,  2173,  certain 
matters  including  orders  on  motions  for  new 
trial  were  deemed  excepted  to,  and  by  section 
2176,  they  could  be  reviewed  without  a  bill  of 
exceptions.  Acts  1903,  p.  48,  c.  34,  {  2,  amend- 
ed the  above  sections  by  providing  that  "the 
only  method  of  preserving  for  review  by  the 
Supreme  Court  on  appeal  any  proceeding,  evi- 
dence, or  matter  not  designated  by  the  Penal 
Code  as  part  of  the  record  on  appeal  without 
bill  of  exceptions  shall  be  by  bill  of  exceptions ; 

*  •  •  thus  ♦  ♦  •  the  following  men- 
tioned papera  and  matters  must  be  included  in 
such  a  bill :  •  •  •  Motions  for  new  trial,  to- 
gether with  the  matter  in  support  thereof,  in- 
cluding affidavits  used  thereon."  Held  that  the 
oniy  manner  of  presenting  a  motion  for  new 
trial  in  a  criminal  case  is  by  bill  of  exceptions. 

fEd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2368.] 

2.  Same— Settlement— Notice. 

Under  Pen.  Code,  $  2171,  and  Acts  1903, 
p.  47,  c.  34,  §  1,  providing  for  the  settlement  of 
bills  of  exceptions  in  crimij-al  cases,  and  re- 
quiring that  the  draft  of  the  proposed  bill  must 
l>e  pre.iented,  upon  at  least  two  days'  notice  to 
the  adverse  party,  to  the  judge  for  settlement, 
or  delivery  to  the  clerk  for  the  judge,  the  giving 
of  two  days'  notice  to  the  count}-  attorney  is  an 
indispensable  prerequisite  to  the  consideration 
of  the  bill  of  exceptions  by  the  appellant  court. 


and  the  record  must  affirmatively  show  that 
such  notice  was  given. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.    Criminal  Law,  {  2ii34.] 

3.  Same. 

Pen.  Code,  <  2171,  and  Acts  1903,  p.  47, 
c.  34,  §  1,  requiring  at  least  two  daj's'  notice  of 
the  settlement  of  bills  of  exception,  is  not  com- 
plied with  by  delivering  a  copy  of  the  draft  of 
the  proposed  bill  of  exceptions  to  the  adverse 
party. 

[Ed.  Note. — For  cases  in  point  see  voL  15, 
Cent  Dig.  Criminal  Law,  §  2835.] 

4.  SaMB— ReCOBD— INSTBCCIIONS— KVIOENCC 

In  a  prosecution  for  larceny,  an  instruction 
that,  if  it  is  possible  for  the  jury  upon  the  evi- 
dence to  account  for  the  talcing  of  the  property 
mentioned  upon  any  reasonable  hypothesis  otlier 
than  the  guilt  of  defendant,  they  should  do  so, 
and  find  the  defendant  not  gnilty,  cannot  be 
said  to  be  appropriate  to  every  case,  and,  where 
the  evidence  is  not  before  the  Supreme  Court  on 
appeal,  the  refusal  of  the  trial  court  to  give 
such  instruction  will  not  be  reviewed. 

5.  Same— Tbial— Instructions. 

A  requested  instruction  in  a  criminal  prose- 
cution that  the  jury  should  not  consider  their 
personal  opinions  as  to  the  facts  proven,  and 
that  they  might  believe  as  men  that  certain  facts 
exist,  but  as  jurors  they  could  only  act  upon  the 
evidence  introduced  upon  the  trial,  and  from 
that  and  that  alone  they  must  form  their  ver- 
dict, unaided,  unassisted,  and  uninfluenced  by 
any  opinion  or  presumption  not  framed  ai>ou 
the  testimony,  was  properly  refused. 

6.  Same— Requests— Instructions    Aiseadt 
Given. 

There  was  no  error  in  refusing  to  give  an 
instruction  as  to  reasonable  doubt  where  the 
same  matter  was  covered  by  instructions  given 
in  different  language. 

Appeal  from  District  Court  Silver  Bow 
County:   Michael  Donlon,  Judge. 

Nellie  Kromer  was  convicted  of  the  crime 
of  grand  lai-ceny,  and  appeals.    Affirmed. 

J.  Bruce  Kremer  and  Edwin  a  Booth,  for 
appellant  Albert  J.  Galen,  Atty.  Gen.  and 
W.  H.  Poorman,  Asst  Atty.  Gen.,  for  the 
State. 

HOLLOWAY,  J.  Nellie  Kremer  was  con- 
victed of  the  crime  of  grand  larceny,  and  ap- 
peals from  the  Judgment  and  from  an  order 
denying  her  a  new  trial.  The  record  pre- 
sented here  consists  of  the  record  of  the  ac- 
tion or  Judgment  roll,  a  bill  of  exceptions, 
the  order  denying  the  motion  for  a  new^  trial, 
and  the  notice  of  appeal.  There  are  nine  as- 
Rljcnments  of  error,  four  of  which  are  pre- 
sented by  the  record  of  the  action  or  judg- 
ment roll,  and  five  by  the  bill  of  exceptions. 

We  are  met  at  the  outset  by  an  objection 
on  the  part  of  the  Attorney  General  that  the 
bill  of  exceptions  cannot  be  considered  for 
any  purpose,  for  the  reason  that  It  does  not 
appear,  affirmatively  or  otherwise,  that  the 
proposed  bill  was  presented  to  the  Judge,  or 
delivered  to  the  clerk  for  the  Judge,  for 
settlement  upon  notice  of  at  least  two  days 
to  the  comity  attorney.  That  portion  of  the 
record  to  which  reference  Is  made  is  desig- 
nated "Statement  on  Motion  for  a  New  Tnal, 
and  Bill  of  Exceptions."  There  Is  not  any- 
such  thing  recognized  by  the  law  of  this 
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state  as  a  Btatiement  on  motion  foe  a  new 
trial  In  a  criminal  case. 

Tbe  motion  may  be  presented  to  the  trial 
court  on  aflidavits,  or  a  bill  of  exceptions, 
or  botb.  For  purposes  ot  review  by  tbls 
i«urt  the  Code  did  not  formerly  require  tbe 
affidavits  to  be  made  a  part  of  tbe  record, 
or  to  l>e  authenticated  by  a  bill  of  excei>- 
tions;  but,  by  section  2,  c.  34,  Sees.  Laws 
1903  (Laws  1903,  p.  48),  they  must  be  made 
a  part  of  the  record  by  bill  of  exceptions. 
Likewise,  by  sections  2172  and  2173,  Pen. 
Code,  certain  matters  were  deemed  excepted 
to,  and  by  section  2176  of  tbe  Penal  Code 
these  could  be  reviewed  without  a  bill  ot 
exceptions;  but  by  section  2,  c.  34,  p.  48,  Acts 
1903,  above,  these  sections  were  also  amended 
to  tbe  extent  that  every  matter  enumerated 
in  either  section  2172  or  2173,  above,  must 
now  be  Incorporated  in  a  bill  of  exceptions, 
except  tbe  order  granting  or  refusing  a  new 
trial,  wblcb  is  incorporated  in  tbe  record 
by  certificate  of  the  clerk,  as  is  tbe  notice 
of  appeal.  So  that,  taking  these  provisions 
together.  It  Is  perfectly  dear  that  the  only 
manner  of  reviewing  an  order  granting  or 
refnslne  a  motion  for  a  new  trial  in  a  crim- 
inal case  is  upon  a  bill  of  exceptions  In- 
corporating the  matters  upon  which  it  Is 
based. 

Considering,  then,  that  portion  of  the  rec- 
ord here  designated  "Statement  on  Motion 
for  a  Kew  Trial  and  Bill  of  Exceptions"  as 
a  bill  of  exceptions  only,  we  are  face  to  face 
with  the  Attorney  General's  objection.  Sec- 
tion 2171  of  the  Penal  Code  provides  for  the 
settlement  of  a  bill  of  exceptions  when  pre- 
sented by  the  defendant.  Section  1,  c.  34,  p. 
47.  A<-t.s  HWi,  above,  provides  for  tbe  settle- 
ment of  a  bill  of  exceptions  when  presented 
by  either  party,  but  the  procedure  is  the 
same  In  either  case.  The  draft  of  tbe  pro- 
lio.BCtl  bin  must  be  presented,  npon  nt  least 
two  "lays'  notice  to  the  adverse  party,  to  the 
jndge  for  settlement  or  delivered  to  the  clerk 
for  the  Judjre;  if  delivered  to  the  clerk,  tlie 
clerk  must  deliver  It  with  proposed  amend- 
ment.'?. If  liiiy,  to  the  Judge.  In  State  v. 
Oawlth,  ID  llont.  48,  47  Pac.  207,  decided  In 
3S06.  it  was  held  that  the  giving  of  tbe  two 
days'  notice  to  the  county  attorney,  as  pro- 
vided In  section  2171.  above.  Is  an  indispen- 
sable prereiiulslte  to  tlie  consideration  of  a 
Mil  of  exceptions  by  tlie  appellate  court,  and 
that  It  must  appear  atflrmatively  from  the 
reconl  that  such  notice  was  given.  This  was 
followed  and  approved  In  State  v.  Moffatt, 
20  Mont.  371,  51  Pac.  82.3.  and  In  State  v. 
Stlckney.  20  Mont.  .523,  75  Pac.  201.  Section 
1  of  chapter  34,  p.  47,  Acts  of  19<)3,  must  be 
given  tlie  same  meaning.  We  now  repeat 
what  was  decided  In  those  cases:  That  the 
provisions  of  section  2171  of  the  Penal  Code, 
and  of  section  1  of  chapter  34.  p.  47,  of  the 
Acts  of  1903,  above,  relating  to  the  settlement 
Of  bills  of  exceptions  in  criminal  cases,  are 
mandatory,  and  that  the  record  mnst  show 
affirmatively  that  such  notice  was  given; 
»  P.-^7 


otlierwlse,  tbe  bill  of  exceptions  will  not  be 
considered  by  this  court. 

But  It  may  be  said  that  a  copy  of  the  draft 
of  the  proposed  bill  of  exceptions  was,  in  this 
instance,  given  to  the  county  attorney;  but 
that  does  not  meet  the  requirements  of  the 
statute.  The  reason  for  the  rule  announced 
In  the  cases  above  is  apparent  After  the 
county  attorney  receives  notice  that  tbe  pro- 
posed bill  will  be  firesented  for  settlement, 
be  has  from  that  time  until  the  settlement  of 
tbe  bill,  or  until  the  proposed  bill  Is  delivered 
to  the  clerk,  within  which  to  propose  amend- 
ments; and  if  he  has  not  this  notice,  be  has 
no  knowledge  of  tbe  time  within  which  he 
must  propose  his  amendments.  In  any 
event,  the  law  in  unmistakable  language 
requires  the  notice  to  be  given.  It  Is  not  an 
unreasonable  requirement  and  will  be  rigidly 
enforced.  The  presumption  at  least  Is  that 
laws  are  enairted  with  that  purpose  In  view. 
The  record  does  not  show  that  tbe  notice 
which  is  required  to  be  given  by  section  2171, 
or  section  1,  a  34,  p.  47,  Laws  1903,  was 
given;  nor  does  it  even  appear  that  the 
county  attorney  was  present  when  tbe  bill  of 
exceptions  was  settled  or  that  he  knew  any- 
thing about  its  settlement.  Upon  the  axithor- 
Ity  of  the  cases  cited  above,  we  decline  to 
consider  tbe  bill  of  exceptions  In  this  case 
for  any  purpose  whatever.  It  Is  also  to  be 
observed  that  by  the  provisions  of  section  2, 
of  chapter  34,  p.  47,  of  the  Acts  of  1908, 
above,  a  demurrer  to  an  Information  must  be 
presented  by  bill  of  exceptions  In  order  to 
have  the  action  of  the  court  thereon  reviewed. 

The  questions  presented  upon  the  appeal 
from  tbe  Judgment  and  which  properly 
appear  from  the  record  of  the  case  or  Judg- 
ment roll,  relate  to  the  refusal  of  the  trial 
conrt  to  give  Instructions  nnmbered  21,  23. 
25,  and  2G,  requested  by  the  defendant.  The 
first  half  of  No.  23  was  given  In  a  number  of 
other  Instructions.  No.  21  and  the  last  half 
of  No.  Zi  are  to  the  same  effect — that  If  It  Is 
possible  for  the  Jury,  upon  tlie  evidence  In 
tbe  case,  to  account  for  the  taking  of  the 
property  mentioned  In  the  information  upon 
any  reasonable  hypothesis  other  than  the 
guilt  of  tbe  defendant,  then  they  should  do 
so  and  find  the  defendant  not  guilty.  It 
cannot  be  said  that  an  Instruction  to  this 
effect  should  be  given  in  every  case.  As  the 
evidence  is  not  properly  before  us,  we  cannot 
examine  it  to  determine  whether  In  this  par- 
ticular case  any  error  was  committed  by  the 
trial  court  In  refusing  to  give  either  or  botb 
of  these  offered  instructions.  Error  will  not 
be  presumed;  it  must  be  made  to  appear 
aftiruiatively.  Instruction  No.  25  Is  errone- 
ous, and  was  properly  refused.  It  is  as 
follows:  "You  are  Instructed  that  your  per- 
sonal opinion  as  to  the  facts  proven  cannot 
properly  l>e  considered  as  the  basis  of  your 
verdict.  Yon  may  Iwlleve  as  men  that 
certain  facts  exist,  but  as  Jurors,  you  can 
only  act  ut>on  evidence  introduced  upon  the 
trial,  and  from  that,  and  that  alone  you  most 
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form  yonr  verdict,  unaided,  unassisted,  and 
uninfluenced  by  any  opinion  or  presumption, 
not  framed  upon  the  testimony."  If  the 
juror  Is  not  to  consider  his  personal  opinion 
as  to  the  facta  proven.  It  would  be  Interest- 
ing to  know  whose  opinion  he  must  consider. 
Blashfield  on  Instructions  to  Juries.  {  3flO, 
Ramsey  v.  Burns,  27  Mont  154,  69  Pac.  711, 
Spies  V.  People,  122  III.  79,  12  N.  B.  SC),  17  N. 
E.  898,  8  Am.  St  Rep.  320,  and  Vlllereal  v. 
State  (Tex.  Cr.  App.)  61  S.  W.  715,  are  cited 
in  support  of  appellant's  contention  that  this 
instruction  should  have  been  given.  But 
In  the  authorities  cited  an  instruction  such  as 
No.  25  above  was  not  considered.  In  every 
instauce  the  Instruction  approved  In  effect 
told  tlie  jury  not  to  consider  any  matter  not 
In  evidence  In  the  case  before  them.  In- 
struction No.  26,  refused,  only  attempts  to 
emphasize  the  fact  that  the  state  must  prove 
every  material  allegation  of  the  Information 
beyond  a  reasonable  doubt  We  think  this 
feature  of  the  case  had  been  fairly  covered 
by  the  numerous  instructions  upon  that 
subject  given  by  the  court  While  the  in- 
structions given  are  not  in  the  same  language 
as  No.  26  above,  the  Jury  must  have  under- 
stood from  them  their  duty  quite  as  fully  as 
if  this  refused  instruction  had  been  given. 

As  It  does  not  appear  from  this  record 
that  any  error  was  committed,  the  judgment 
and  order  are  affirmed. 

Afllrmed. 

BRANTLY,  C.  J.,  and  MILBURX,  J.,  con- 
cur. 


STATE  V,  MORRISOX. 
(Supreme  Court  of  Montana.    March  2G,  1006.) 

1.  Criminal  Law— BECoan  on  Aiteal— Bill 
o»  Exceptions. 

A  bill  of  exceptions  on  appeal  in  a  criminal 
case  will  not  be  considered,  where  it  does  not 
appear  that  any  notice  was  given  to  the  county 
attorney  as  to  the  time  when  the  draft  of  the 
bill  would  be  presented  for  settlement  or  that 
the  state  had  waived  notice. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  §  2834.] 

2.  Same— Questions    Reviewable- Admissi- 
bility OF  Evidence. 

Where,  on  appeal  in  a  criminal  case,  the 
evidence  is  not  in  the  record,  alleged  errors  in 
respect  to  the  admission  of  evidence  will  not  be 
considered. 

[Ed.   Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §  2032.] 

3.  Same— Instructions. 

Where  the  brief  of  appellant  in  a  criminal 
ca.=e  fails  to  comply  with  rule  10,  subsec.  3b 
(S2  l*ae.  x),  providing  that,  where  error  is  al- 
leged in  the  charge  of  the  court,  the  instructions 
given  or  refused  shall  be  set  out  in  the  speci- 
fications in  totidem  verbis,  errors  in  giving  and 
refusing  of  instructions  will  not  be  considered. 

4.  Same  — Record  op  Action  —  Manner  of 
Brinoino  Up  on  Appeal. 

The  record  of  the  nction.  as  defined  in 
Pen.  Code,  J  2229,  providing  that  the  indict- 
ment, a  copy  of  the  minutes  of  the  plea,  and 
of  the  trial,  the  charges  given  or  refused  and  the 
indorsements  thereon,  and  a  copy  of  the  judg- 
ment shall   be   the  record  of  the  action,  can- 


not be  brought  ap  on  appeal  In  the  body  of  a 
bill  of  exceptions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15* 
Cent  Dig.  Criminal  Law.  §{  27S2,  2805.] 

5.  Same— Review— Invited  Error. 

A  defendant  in  a.  criminal  case  cannot 
complain  of  errors  in  instructions  requested  by 
him. 

[EM.  Note. — For  ca.se8  in  point,  see  vol.  15, 
Cent  Dig.  Criminal  Law,  (  3000.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Michael  Donlon.  Judge. 

Elizabeth  Morrison  was  convicted  of  man- 
slaughter, and  she  appeals.    Affirmed. 

J.  Bruce  Kremer  and  Edwin  S.  Booth,  for 
appellant  Albert  J.  Galen,  Atty.  Geu.,  and 
W.  H.  Poorman,  Asst  Atty.  Gen.,  for  the  State. 

MILBURN,  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  of  conviction  of 
the  crime  of  manslaughter  and  from  an  or- 
der denying  defendant's  motion  for  a  new 
trial. 

1.  Appellant  has  attempted  to  set  out  in 
her  brief  30  8i)eclficatlons  of  error.  The  bill 
of  exceptions  used  In  this  case,  which  is 
called  "a  statement  on  motion  for  a  now 
trial,"  being  that  which  was  used  on  motion 
for  new  trial,  cannot  be  by  us  considered. 
The  i)olnt  is  raised  by  the  respondent  and  is 
well  taken,  to  wit:  That  It  does  not  aijpear 
that  any  notice  was  given  to  the  county  at- 
torney as  to  the  time  when  the  draft  of  the 
bill  would  be  presented  to  the  Judge  for  set- 
tleuiont,  and  it  does  not  appear  that  the  state 
In  any  way  waived  notice.  State  v.  Kremer, 
l&  Pnc.  73(!. 

2.  Si>coiflcatIou8  of  error  1  to  17,  Inclusive, 
as  set  out  In  appellant's  brief,  refer  to  alleged 
errors  of  the  court  In  respect  of  the  evidenco 
and  the  introduction  thereof.  The  evidence  not 
being  before  us,  having  been  stricken  out  as 
aforesaid,  these  spoclflcatlons  cannot  be  con- 
sidered. The  remaining  apeclflcatlons,  IS  to 
30,  Inclusive,  pertain  to  the  giving  and  re- 
fusing of  instructions.  As  to  them  it  is  suf- 
ficient to  say  that  the  brief  of  api)ellant  fails 
to  comply  with  rule  10,  subsec.  3b  (82  Pac.  x), 
rc<iulriug  tb.it  lii.structious  shall  be  set  out  i.i 
the  specifications  in  totidem  verbis;  and  for 
this  reason,  as  heretofore  so  frequently  said 
by  this  court,  defendant  has  not  the  right  to 
have  these  specifications  considered. 

3.  Tlirre  Is  not  any  record  of  the  action 
before  this  court  in  the  transcript.  The  tran- 
script on  page  1  commences  with  "Statement 
on  Motion  for  a  New  Trial,"  and  contaiu!«. 
with  the  evidence  and  other  things,  what  ia 
certified  In  the  body  of  the  statement  to  Ixs 
the  "judgment  roll."  What  Is  called  the 
statement  is,  as  we  have  seen  in  the  first 
paragraph  of  this  opinion,  stricken  out 
Therefore  there  Is  not  anything  l)efore  the 
court  in  the  form  of  a  record  or  transcript. 
Neither  the  "record  of  the  action"  In  a  crim- 
inal case  (as  defined  In  section  2229,  Pen. 
Code),  nor  the  Judgment  roll  In  a  civil  case, 
cau  be  brought  up  in  the  body  of  a  bill  of 
exceptions. 

4.  Notwithstanding   the   condition  of    tlie 
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4raii6CTipt.  as  before  set  f<Hrtb,  \re  have  ex- 
aiiiiued  into  the  matter  of  the  alleged  specifl- 
nations  of  error,  so  far  as  we  haye  been  able 
to  do  it.  from  18  to  30,  inclusive,  on  the  ap- 
Ijeal  from  the  judgment,  assuming  that  "the 
record  of  the  action,"  if  it  were  before  us, 
would  be  identical  with  the  "Judgment  roll" 
as  contained  in  the  bill  of  exceptions,  and 
tind  that  several  of  the  instructions  given  and 
<-ou!pIniued  of  were  given  at  the  request  of 
the  defendant,  and  therefore,  however  er- 
roneous or  prejudicial  they  may  be,  she  may 
not  object  to  them.  We  find,  further,  as  to 
the  rest  of  the  instructions  given  and  re- 
fused and  cited  as  error,  that  the  court  did 
not  <-ommit  any  error  prejudicial  to  the  de- 
fendant. 

The  Judgment  and  the  order  are  affirmed. 

Affirmed. 

BRANTLY,   C.   J.,   and   nOLLOWAt,   J., 
concur. 


BOWEN  v.  WEBB. 
(Supreme  Court  of  Montana.    March  19.  lOOC.) 
3.  Appeal  —  Dbtault  —  Vacation— Appeai.- 

ABLE  ObKEB. 

An  order  made  I)efore  final  jiulRment,  rofus- 
inft  to  sot  aaidp  defendant's  defaolr,  is  not  an 
appealable  order,  within  Code  ("iv.  Proc.  S  1722, 
as  amended  by  Hess.  Laws  1800,  p.  14U,  specify- 
inK  tlie  orders  from  which  an  appeal  may  be 
token. 

(Ed.  Note. — For  oases  in  point,   see   vol.   2, 
Cent.  Dig.  Appeal  and  Error.  g|  380,  414.] 

2.  Evidence  —  JcorciAL  Notice  —  Coubt 
Rules. 

I'nder  Code  Civ.  Proc.  S  3ir)«),  specifying 
the  facts  of  whicli  courts  take  judicint  notice, 
tlic  Supreme  Covirt  will  not  take  judicial  no- 
tice of  the  provisions  of  rules  of  district  courts. 
[Ed.  Note. — ^B'or  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  01.] 

3.  Appeal— Default— Vacation— DiscBETioR 

— A.BUSC. 

Tlie  granting  or  refusing  to  grant  a  motion 
to  ftet  aside  a  default  being  within  the  legal 
discretion  of  the  trial  court,  its  action  will  not 
be  reversed  on  appeal,  in  the  absence  of  a  show- 
ing of  manifest  abuse  of  discretion. 

[Ed.    Note. — For   oases    in   point._see    vol    3, 
Cent.  Dig.  Api>eal  and  Error,  $§  .*)Su-.'!870.J 

4.  JuDOME.NT— Default— Motion   to   Vacati: 
— GRorNnf. 

To  justify  the  granting  of  a  motion  to  vacate 
a  default,  defendant  must  show  that  lie  procee<i- 
ed  with  diligence :  that  the  default  occurred 
through  his  excusable  neglect :  that  the  judg- 
ment, if  permitted  to  stand,  will  affect  him  in- 
jariously;  and  that  he  has  a  defense  to  plain- 
tiff's cause  of  action  on  tlie  merits. 

(Ed.   Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  S$  2rA).  270.  2T1.] 

5.  Same— Attobkeys— I'BEMs  of  Bf.sisEs.s. 

Ailidavits  submitte<1  on  an  application  to 
open  a  default,  showing  merely  a  press  of  busi- 
ness engagements  on  the  part  of  defendant's 
attorney,  which  called  him  out  of  his  office  a 
great  deal  of  the  time,  whereby  he  made  a  mis- 
take in  the  day  on  which  he  was  required  to 
make  his  appearance,  were  insufficient  to  es- 
tablish excusable  neglect. 

(EM.  Note. — For  oases  in  point,  see  vol.  30, 
Cent.  Dig.  .Tudgment,  §»  27»-2«7.] 

6.  Same- .\ffidavit  of  Merits— Demubbeb. 

.V  default  will  not  be  vacated  merely  to 
permit  the  defendant  to  tile  a  demurrer  to  the 


complaint,  but  the  application  must  be  accom- 
panied either  by  a  proposed  answer  showing  a 
defense  on  the  merits  or  by  an  affidavit  of 
merits. 

(Bd.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  §S  311-318.J 

7.   APPEAlf— rBESUMPTIOSta. 

Where,  on  appeal  from  an  order  denying  a 
motion  to  open  a  default,  there  is  no  affidavit  of 
merits  other  than  a  proposed  answer,  which  is 
neither  identified  nor  referred  to  as  a  paper 
offered  in  support  of  the  motion,  the  bill  of  ex- 
ceptions merely  alleging  that  the  motion  was 
made  on  the  complaint,  motion,  and  affidavits,  it 
will  not  he  presumed  that  the  j)ropo.<ed  answer 
was  considered  as  an  affidavit  of  merits. 

Appeal  from  District  Court,  Carbon  Coun- 
ty; Frank  Henry,  Judge. 

Action  by  Ellen  Bowen  against  Samuel 
Webb.  From  a  Judgment  denying  a  motion 
to  set  aside  a  default  Judgment  in  favor  of 
piaiutlfF  and  permit  defendant  to  file  a  de- 
murrer to  the  complaint,  he  appeals.  Af- 
firmed. 

In  this  case  there  is  an  appeal  to  this  court 
from  a  Judgment  by  default  rendered  in  the 
district  court  of  Carbon  county  on  May  8. 
liioa,  and  an  attempted  appeal  from  an  order 
of  the  district  court  refusing  to  set  aside  the 
default,  which  order  was  made  on  February 
21,  1005.  This  action  was  commenced  on 
January  21,  1004.  Service  of  summons  was 
made  by  delivering  a  copy  thereof,  together 
with  a  copy  of  the  complaint,  to  the  defend- 
ant, personally,  on  January  22,  1004.  On 
February  loth  following,  the  defendant  hav- 
ing failed  to  make  any  appearance  in  the 
case,  on  application  of  counsel  for  plaintiff, 
the  clerk  of  the  district  court  entered  the  de- 
fault of  the  defendant,  and  thereafter  plain- 
tiff made  proof,  and  Judgment  was  rendered 
and  entered  In  her  favor  according  to  the 
prayer  of  her  complaint.  On  February  loth, 
after  the  default,  and  before  Judgment  had 
been  entered,  defendant's  attorney  filed  a 
motion  to  set  aside  tlie  default  aud  permit 
him  to  file  a  demurrer  to  the  complaint. 
Ti!ls  motion  recites  that  it  Is  made  upon  tlie 
papers  in  the  case  and  the  affidavit  filed 
with  it.  The  motion  was  accompanied  by  an 
affidavit  of  the  attorney  for  the  defendant, 
to  the  effect  that  he  had  been  employed  on 
January  28th  to  make  appearance  for  de- 
fendant in  this  case ;  "that  by  reason  of  mis- 
take and  Inadvertence  as  to  the  time  with- 
in which  said  appearance  must  be  made,  affi- 
ant failed  to  make  such  appearance  by  de- 
murrer or  answer."  On  February  IGth  the 
defendant  served  upon  the  attorney  for  plain- 
tiff a  proposed  answer,  which  had  been  of- 
fered for  filing  on  February  15th,  after  the 
default  had  been  entered;  but  no  reference 
whatever  Is  made  to  this  proposed  answer 
in  any  of  the  defendant's  moving  papers. 
On  Marcli  1.  1004,  counsel  for  defendant  filed 
another  affidavit  of  himself  in  support  of 
the  defendant's  motion  to  set  aside  the  de- 
fault. This  second  affidavit  recites  that  the 
default  was  entered  by  the  clerk  when  court 
was  in  session,  contrary  to  a  rule  of  that 
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court;  bnt  the  rule  Is  not  set  forth.  This 
affidavit  alleges  that  the  failure  of  the  de- 
fendant to  appear  within  the  time  allowed 
by  law  "was  occasioned  by  and  due  to  an 
unusual  amount  of  business  engagements, 
calling  a£Sant  out  of  his  office  a  great  deal 
during  said  time  after  the  case  had  been 
brought  to  him  and  his  serrices  had  been 
engaged  by  the  defendant,  and  prior  to  the 
first  day  of  the  regular  February  term  of 
court ;  and  that  by  reason  of  the  consequent 
confusion  of  his  business  affiant  mistook  the 
day  upon  which  he  must  file  appearance  of 
the  defendant  in  the  case."  The  bill  of  ex- 
ceptions recites  that  the  motion  to  set  aside 
the  default  came  on  for  hearing  before  the 
court  on  February  21,  1905,  on  the  complaint, 
motion,  and  affidavits,  and  was  overruled. 

W.  F.  Meyer,  for  appellant.  Geo.  W.  Pier- 
son,  for  respondent. 

HOIiliOWAY,  J.,  after  stating  the  facts,  de- 
llTcred  the  opinion  of  the  court. 

1.  The  order,  made  before  final  Judgment, 
refusing  to  set  aside  the  default  is  not  an  ap- 
pealable order.  Section  1722  of  the  Code  of 
Civil  Procedure,  as  amended  by  an  act  of 
tlie  Sixth  Legislative  Assembly.  Sess.  Laws, 
1899,  p.  146. 

2.  This  court  does  not  take  Judicial  notice 
of  the  provisions  of  rules  of  district  courts. 
Code  Civ.  Proe.  {  3150. 

3.  The  granting  or  refusing  to  grant  a 
motion  to  set  aside  a  default  is  within  the 
sound  legal  discretion  of  the  trial  court,  and 
the  appellant  here  assumes  tlie  burden  of 
showing  facts  which  made  the  denial  of  his 
ntotion  a  manifest  abuse  of  that  discretion. 
Briscoe  v.  McCaffery,  8  Mont  33G,  20  Pac. 
t!01 ;  Blaine  v.  Briscoe,  16  Mont.  582,  41  Pac. 
1002;  Morse  v.  Callantine,  19  Mont.  87,  47 
Pac.  633;  Eaklns  v.  Kemper,  21  Mont.  100, 
7)3  Pac.  310 ;  6  Ency.  Plead.  &  Prac.  163,  and 
cases  cited. 

4.  In  order  to  Justify  the  district  court  in 
granting  the  motion,  the  defendant  was  re- 
(iBlred  to  show  (a)  that  he  proceeded  with 
diligence,  which  mny  be  conceded;  (b)  his 
excusable  neglect;  (c)  that  the  Judgment,  if 
permitted  to  stand,  will  affect  him  injurious- 
ly, and  that  he  has  a  defense  to  the  plain- 
tiff's cause  of  action  upon  the  merits.  So 
far  as  defendant's  affidavits  attempt  to  make 
out  a  case  of  excusable  neglect,  at  most  it 
n'.ay  be  said  they  show  merely  a  press  of 
business  engagements  on  the  part  of  defend- 
ant's attorney  which  called  him  out  of  his 
office  a  great  deal  of  the  time,  and  by  rea- 
son whereof  he  made  a  mistake  in  the  day 
upon  which  he  was  required  to  make  appear- 
ance. We  are  not  prepared  to  say  that  this 
showing  was  sufficient  in  this  respect  to 
Justify  the  court  in  setting  aside  the  default 
Frequently  it  has  been  held  to  be  insuffi- 
cient Thomas  v.  Chambers,  14  Mont.  423, 
.•W.  Pac.  814 ;  City  of  Helena  v.  Brule,  15  Mont 
429.  39  Pac.  4.")6.  852:  Herbst  Importing  Co. 
V.  Ilogan,  16  Mont  383,  41  Pac.  135.    While 


the  law  allows  a  defendant  20  days,  after 
service  of  summons  upon  him,  witlHn  which 
to  appear  in  the  action,  it  does  not  require 
him  to  defer  bis  appearance  until  the  last 
day,  and  when  he  does  bo  he  assnmes  the 
risk  of  his  delay,  if  in  fact  he  miscalculates 
the  time.  It  has  been  held  uniformly  that 
the  defendant  must  present  in  support  of  Iiis 
motion  to  set  aside  a  defanit,  an  affidavit  of 
merits;  that  is,  an  affidavit  showing  a  de- 
fense to  the  plaintiff's  cause  of  action  upon 
the  merits.  Donnelly  v.  Clark,  6  Hont  13.5, 
9  Pac.  887.  A  default  wlU  not  be  vacated  to 
permit  the  filing  of  a  demurrer.  Conced- 
ing that  a  profTered  answer,  if  identified  and 
offered  for  that  purpose  and  safficient  in 
form,  may  perform  the  office  of  an  afiSdavit 
of  merits,  we  are  met  In  this  Instance,  with 
the  recital  in  the  bill  of  exceptions  that  the 
trial  court  heard  the  motion  upon  the  com- 
plaint, motion,  and  affidavits.  Xowhere  is 
the  proffered  answer  referred  to  as  a  paper 
offered  in  support  of  the  motion.  It  is  not 
identified  at  all.  while  the  motion  itself  seeks 
to  have  the  default  set  aside  in  order  that 
the  defendant  may  demur  to  the  complaint. 
In  view  of  the  declared  purpose  of  this  mo- 
tion, and  in  view  of  the  recital  in  the  bill 
of  exceptions  above,  and  in  the  absence  of 
anything  to  show  affirmatively  that  the  pro- 
posed answer  was  offered  as  an  affidavit  of 
n-.erits,  we  cannot  presume  that  it  was  con- 
sidered by  the  trial  court,  and,  in  its  ab- 
sence, there  is  not  anything  presented  by 
way  of  an  affidavit  of  merits,  and,  of  course, 
a  trial  co\irt  would  not  grant  the  motion 
without  such  affidavit  Every  presumption 
in  favor  of  the  district  court's  ruliug  will  be 
indulged  in  this  court  Error  will  not  be 
presumed.  It  must  be  made  to  appear  af- 
firmatively. 

We  have  examined  the  other  questions  pre- 
sented by  appellant  but  there  does  not  ap- 
pear to  be  merit  In  them.  We  think  this 
record  fails  to  disclose  any  error.  The  ap- 
peal from  the  order  overruling  the  motion  to 
set  aside  the  default  Is  dismissed,  and  the 
Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  MILBURX,  J.,  eon- 
cur. 


TEGEN  V.  BOARD  OF  COM'RS  OF  TEIr 
LOWSTONB  COUNTY  et  al. 

(Supreme  Court  of  Montana.    March  26.  1906.) 

1.  Counties— BoABn  of  Comuissio.xers— An- 
THOBiTY— Implied  AtrriioRiTr. 

A  valid  statute  conferring  on  boards  of 
county  commisRioners  the  power  to  build  de- 
tention hospitals  for  their  respective  counties, 
confers  on  the  ijoards  the  power  to  acquire  by 
purchase,  or  otlierwise,  sites  for  the  erection  of 
sucli  hospitals. 

2.  Statutes— Title— SuFFiciBNCT. 

The  title  of  Laws  1901,  p.  80,  entitled  ".\n 
act  creating  a  state  board  of  health,  defining 
its  powers   and  duties   and  providing   for  tho 
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compensation  of  its  officers  and  proriding  for 
the  enforcement  of  the  rules  and  regulations 
of  said  board,"  does  not  embrace  the  proviHions 
creating  county  boards  of  health  consisting  of 
the  members  of  the  boards  of  commissioners  of 
the  respective  counties  and  one  physician  se- 
lifted  by  them,  defining  their  powers  and  duties 
HO  as  to  authorize  sucli  Ijoai'ds  to  declare  quar- 
antine against  contagious  diseases  and  confin- 
ing alfeotcd  persons  in  a  suitable  detention 
hospital,  etc.,  within  Const,  art.  5,  §  23,  de- 
claring that  no  bill  containing  more  than  one 
subject  which  shall  be  clearly  expressed  in 
its  title  shall  be  passed. 

3.  Counties— PtJBLic    Officebb  —  Authobiti 
—Statutory  Provisions. 

Pol.  Code,  I  42.%,  subds.  5-7,  9,  conferring 
on  boards  of  county  commissioners  the  power 
to  provide  for  the  care  of  the  indigent  sick, 
and  erect  hospitals  therefor,  to  provide  a  farm 
for  the  support  of  the  poor  of  the  county,  to  pro- 
vide suitable  rooms  for  coiinty  puiiwses,  and 
to  cause  to  be  erected  a  courthouse,  jail,  hos- 
pital, and  "such  other  buildings  as  may  be 
necessary,"  does  not  authorize  a  board  of  county 
commissionera  to  establish  a  county  detention 
hospital,  the  word  "hospital"  in  the  statute 
meaing  a  hospital  for  that  class  of  persons 
for  whom  the  board  may  provide  and  the 
phrase,  "sach  other  public  buildings  as  may 
be  necessary,"  not  enlarging  the  class  of  pur- 
poses for  which  the  board  may  erect  buildings. 

4.  S.IMK. 

Pol.  Code,  §  2864,  providing  that  the  neces- 
sar.r  expenses  incurred  by  the  county  board 
of  health,  consisting  of  the  county  commission- 
ers and  one  physician,  must  be  paid  out  of  the 
c-ounty  treasury,  does  not  confer  on  boards  of 
coimty  commissioners  the  power  to  acquire 
land  on  their  own  motion  to  erect  a  permanent 
detention  hospital  thereon,  the  power  conferred 
by  the  .section  conferring  no  authority  on  boards 
of  county  commissioners  as  such. 

Appeal  from  District  Conrt,  Yellowstone 
County;   C.  H.  Loud,  Judge. 

Action  by  Christian  Yegen  against  the 
board  of  county  coniniissioners  of  Yellow- 
stone county  and  others.  From  an  order  re- 
fusing a  temporary  Injunction,  plaintiff  ap- 
I)eals.    Reversed. 

Fred  H.  Hatborn  and  Harry  A.  Groves, 
for  appellant  A.  J.  Galen,  Atty.  Gen.,  and 
W.  U.  Poonuan,  Asst.  Atty.  Gen.,  for  re- 
8i)ondent8. 

BKAXTLY,  C.  J.  Appeal  from  an  order 
refnsiuK  to  issue  an  injunction.  It  appears 
from  the  complaint  on  file  herein,  that  the 
Imard  of  county  commissioners  of  Yellow- 
stone county,  tiaving  concluded  to  establish 
a  county  detention  hospital,  opened  negotia- 
tions with  the  Minnesota-Montana  Land  & 
Improvement  Company,  a  corporation,  to 
purcha.se  from  it  a  certain  block  in  the  city 
of  Billings  on  which  to  erect  n  suitable  hos- 
jtltnl  building.  The  negotiations  bad  pro- 
gressed so  far  that  upon  proper  application 
the  district  judge  of  the  district  of  which 
that  county  is  a  part,  bad  appointed  ap- 
praisers to  fix  the  price,  and  this  bad  been 
done.  Thereupon  the  plaintiff  brought  tbis 
action  as  a  taxpayer  to  enjoin  tbe  board  from 
proceeding  further  in  the  matter,  on  the 
ground  that  tbe  board  lins  no  power  to  pur- 
chase property  for  such  a  puriwse  or  to  es- 
tablish sucb  a  hospital.    An  order  to  show 


cause  was  issued,  fixing  the  hearing  for  Nov- 
ember 18,  1005,  at  chambers,  at  Miles  City. 
Tbe  defendant  board  showed  cause  by  demur- 
rer, on  the  ground  that  tbe  complaint  does 
not  state  a  cause  of  action,  and  moved  tbe 
judge  to  deny  tbe  Injunction.  After  argu- 
ment, tbis  motion  was  sustained.  Thereupon 
tbe  plaintiff  appealed. 

The  sole  question  presented  is  whether  tbe 
board  has  power  imder  the  act  of  1901  (Laws 
1901,  p.  80),  to  purchase  a  site  and  erect  a 
detention  hospital  at  the  expense  of  the  coun- 
ty, or,  in  case  that  statute  Is  invalid,  wheth- 
er tbe  statute  defining  the  general  powers  of 
boards  of  county  commissioners  confers  the 
power.  The  act  referred  to  Is  entitled,  "An 
act  creating  a  state  board  of  health  defining 
Its  powers  and  duties  and  providing  for  the 
compensation  of  its  oflScers,  and  providing 
for  the  enforcement  of  the  rules  and  regula- 
tions of  said  board."  Section  1  creates  the 
state  board  of  health.  Sections  2,  3,  4,  5, 
6,  and  8  define  Its  powers  and  duties  and  fix 
the  compensation  of  Its  secretary.  Section 
7  provides  for  the  compensation  and  expenses 
of  Its  members.  Sections  2,  3,  4,  and  8  also 
provide  for  the  organization  and  meetings 
of  the  board,  the  organization  of  local  hoards 
in  the  cities  and  villages  of  the  state,  the 
adoption  of  rules  and  regulations  and  tbe 
means  of  enforcing  them,  the  payment  of  ex- 
penses in  the  emergencies  of  existing  or 
threatened  epidemic  or  pestilential  diseases 
In  particular  localities  and  for  public  con- 
ferences of  local  health  ofllcers  appointed  by 
the  board.  Sections  9  to  35  create  county 
boards  of  health  of  tbe  members  of  the  boards 
of  commissioners  of  the  respective  counties 
and  one  physician  selected  by  them,  define 
their  powers  and  duties,  provide  for  local  ' 
health  officers,  define  their  powers  and  du- 
ties and  deal  with  certain  miscellaneous  mat- 
ters concerning  tbe  public  health  in  general. 
Sections    11,    25,    and   26   are    as    follows: 

"Section  11.  The  board  of  health  of  any 
county  may  declare  quarantine  therein,  or 
in  any  part  thereof,  against  contagious  or 
Infectious  diseases  prevailing  In  any  other 
place,  and  against  all  persons  and  things  like- 
ly to  spread  contagion  or  infection.  The 
board  has  power  and  authority  to  enforce 
such  quarantine  until  the  same  Is  raised  by 
It,  and  may  confine  any  person  affected  with 
or  likely  to  spread  contagious  or  Infectious 
diseases  In  a  suitable  detention  hospital  pre- 
pared and  used  for  that  purpose,  or  If  not 
such  place  is  prepared  by  the  county,  then 
such  persons  shall  be  quarantined  in  his  or 
her  home  or  abode." 

"Section  25.  Tbe  municipal  or  county  au- 
thorities may  provide  for  the  use  of  the  city, 
town  or  county,  hospitals  or  temporary 
places  for  the  reception  of  the  sick ;  and 
for  that  purpose  may  themselves  build 
such  hospitals  or  places  of  reception,  or 
enter  Into  an  agreement  with  any  person 
having  the  management  of  any  hospital 
for  the  reception   of   tbe  sick   inhabitants 
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of  their  city,  town  or  county,'  on  payment  of 
Buch  sums  as  may  be  agreed  upon;  or  two 
or  more  local  authorities  may  combine  In 
providing  a  common  hospital. 

"Section  26.  Any  expenses  incurred  by  the 
authorities  of  any  city,  town  or  county  in 
maintaining  a  hospital  or  a  temporary  place 
for  the  reception  of  a  patient  shall  be  paid 
from  the  general  fund  of  the  city  or  county." 

While  these  sections  do  not  In  express 
terms  empower  the  boards  of  commissioners 
to  acquire  sites  for  the  erection  of  detention 
hospitals  for  their  respective  counties,  they 
do  confer  the  power  to  build  them,  and.  by 
the  well-settled  rule  that  evei-y  power  neces- 
sary to  execute  the  jwwer  expressly  granted 
is  nec-essarily  implied,  the  power  to  acquire 
by  i)urehase  or  otlierwise  suitable  sites  for 
tliese  hospitals  is  necessarily  iniplled;  for 
it  would  be  Idle  to  sny  that  the  boards  have 
iwwer  to  erect  suitable  buildings  for  the 
expressed  puriiose,  and  then  say  that  they 
Ijave  no  power  to  proceed  because  there  is 
no  expi-ess  grant  of  power  to  purcliase  suit- 
able sites  for  theui.  So  that  whether  any 
lK)wer  in  the  premises  has  been  effectively 
granted  depends  uiwn  an  answer  to  the  fur- 
ther inquiry,  whether  the  legislation  is  in- 
valid because  It  was  not  enucteil  in  conformi- 
ty with  section  23,  art.  5,  of  the  Constitution, 
as  appellant  contends.  This  section  de<-iare8 : 
"No  bill,  except  general  appropriation  bills, 
and  bills  for  the  codification  and  general 
revision  of  the  laws,  shall  be  passed  contain- 
ing more  than  one  subject  which  shall  be 
clearly  expressed  In  Its  title:  but  If  any 
subject  shall  be  embraced  in  any  act  which 
shnll  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
sliall  not  be  so  expressed."  The  particular 
criticism  of  the  act  is  that  the  title  of  It 
does  not  express  the  subject  of  the  legisla- 
tion. Tlie  reasons  for  the  enactment  of  this 
constitutional  i)i"ovislou  are  stated  by  this 
court  in  State  v.  Mitchell,  IT  Mont.  07,  42 
l>ac.  100,  and  in  State  v.  Anaconda  Copper 
Mln.  Co..  28  Mont.  408,  59  Pac.  854.  In  the 
latter  case  they  are  sumn-. u-ized  as  follows: 
"To  restrict  the  Legislature  to  the  enact- 
ment of  laws  the  objects  of  which  legislators 
f\nd  the  public  as  well  may  be  advised  of,  to 
tiie  end  that  any  who  are  Interested,  whether 
as  representatives  or  those  represented,  may 
be  intelligently  watchful  of  the  course  of 
the  pending  bill.  The  limitation  is  likewise 
designed  to  prevent  legislators  and  the  i)eople 
from  being  misled  by  false  or  deceptive  titles, 
and  to  guard  against  fraud  in  legislation  by 
wiiy  of  incoriwratlug  Into  a  law  provisions 
conceniing  which  neither  leglslatoi-s  nor  tlie 
))ul>lic  liave  had  any  intimation  through  the 
title  read  or  published."  This  suunnary  is 
in  substance  the  same  as  that  laid  down  by 
.Indge  i'ooiey  In  his  worli  on  Constitutional 
Limitations  (7th  Kd.>  p.  205,  and  by  Suther- 
land m  his  work  on  Statutory  Construction, 
S  78.  It  Is  said  In  State  v.  McKlnney,  29 
Mont  373,  74  Pac,  1005,  "The  title  is  general- 


ly sufHcteut  If  the  iMdy  of  the  act  treats 
only,  directly  or  Indirectly,  of  the  subjects 
mentioned  in  the  title,  and  of  other  subjects 
germane  thereto,  or  of  matters  lu  furtherance 
of  or  necessary  to  accomplish  the  general 
objects  of  the  bill,  as  mentioned  In  the  title. 
The  title  need  not  contain  a  complete  list  of 
all  matters  covered  by  the  act."  It  was  also 
said  in  State  v.  Anaconda  Copper  Mln.  Co.: 
"But  by  this  constitutional  notice  It  is  only 
intended  that  the  subject  of  the  bill  shall 
be  fairly  expressed  in  the  title  It  Is  not 
necessary — for  the  Constitution  has  not  so 
declared — that  a  title  shall  embody  the  exact 
limitations  or  qualifications  contained  In  the 
bill  Itself  which  are  germane  to  the  purpose 
of  the  Legislature,  if  the  general  subject  of 
the  measure  Is  clearly  expressed  In  the  title. 
Ui)on  the  highest  authority  It  Is  held  that 
under  constitutional  provisions  substantially 
like  that  referred  to  In  Montana,  where  the 
degree  of  particularity  necessary  to  be  ex- 
pressed in  the  title  of  a  bill  is  not  iudicated 
by  the  Constitution  Itself,  the  courts  ought 
not  to  'embarrass  legislation  by  technical  In- 
teri>retatlon8  based  uiwn  mere  form  of 
phraseology.  The  objections  should  be  grave, 
and  the  confilct  between  the  statute  and  the 
Constitution  palpable,  before  the  judiciary 
should  disregard  a  legislative  enactment  ui>on 
the  sole  groimd  that  it  embraced  more  than 
one  object,  oi*.  If  but  one  object,  that  It  was 
not  sufficiently  expressed  by  the  title.' " 

So  long  as  the  particular  legislation  in  ques- 
tion is  not  repugnant  to  some  provision  of 
the  fundamental  law  of  the  state,  this  court 
may  not  proceed  to  Inquire  and  determine 
whether  it  is  good  or  bad,  or  moral  or  Im- 
moral In  Its  tendencies.  It  may  be  vicious 
in  its  tendencies,  yet  this  fact  of  itself  Is  of 
no  moment.  Within  the  limitations  of  the 
Constitution  the  Legislature  is  the  exclusive 
Judge  as  to  whether  a  particular  bill  should 
be  enacted  into  law,  and  its  Judgmeut  and 
discretion  in  the  performance  of  its  duties 
may  not  be  reviewed  by  the  courts.  It  is, 
then,  the  imperative  dutj'  of  the  courts  to 
sustain  its  action  In  all  cases  except  when 
it  is  clearly  repugnant  to  the  fundamental 
law.  What  Is  the  underlying  object  of  this 
legislation?  As  Indicated  by  its  title.  It  is 
not  an  act  dealing  generally  with  the  whole 
subject  of  the  public  health,  but  one  that 
deals  only  with  the  establishment  of  the  state 
board  of  health  and  subjects  germane  thereto. 
And  It  must  not  be  overlooked  that  at  the 
time  of  its  passage  there  had  already  been 
created  by  law  county  boards  of  health,  with 
a  clear  definition  of  their  powers  and  duties 
(I'oi.  Code.  ««  28tiO-28G4);  and  inasmuch  as 
this  legislation  is  not  referred  to  in  the  act, 
though  Its  provisions  are  8ub.stantlally  em- 
bodied therein,  we  are  Justified  In  concluding 
that  it  was  not  the  purpose  of  the  Legisla- 
ture to  repeal  it  or  set  it  aside.  If  the  act 
had  been  entitled  "An  act  to  protect  the 
public  health,"  then  it  might  have  included 
local  and  couuty  boards  as  Bubsldiary  lustra- 


Digitized  by 


Google 


Mont) 


YBGEN  V.  BOARD  OF  COM'RS. 


743 


mentalities  to  aecomplish  the  general  purpose 
80  declared  (State  v.  McKInney,  supra);  but, 
In  view  of  the  law  as  it  already  existed  and 
the  purpose  of  the  apt  as  Indicated  by  Its 
title,  the  object  sought  was  restricted  to  the 
formation  of  a  state  board  and  a  definition 
of  Its  powers.  It  seems  that  no  one  would 
conclude  from  a  reading  of  Its  title  that  the 
act  had  concealed  In  tts  bosom  n  provision 
creating  county  boards  of  health  and  others 
touching  the  duties  of  county  officers,  and  the 
enlargement  of  the  powers  given  them  for 
the  conduct  of  the  ordlnai-y  affairs  of  the 
county.  No  one  would  have  understood,  for 
Instance,  that  one  purpose  was  to  give  more 
extensive  powers  to  boards  of  county  com- 
missioners to  expend  the  funds  of  the  county 
to  acquire  property  for  purposes  for  -which 
they  could  not  therefore  acquire  it,  and  that 
the  burdens  of  the  taxpayers  would  be  In 
consequence  thereof  Increased.  Indeed,  the 
sections  of  the  Political  Code  cited,  are  copied 
substantially  Into  the  act;  but  the  county 
boards  of  health  already  created  by  this  In- 
dependent and  already  existing  legislation  are 
nowhere  by  appropriate  language  made  sub- 
ordinate means  or  Instrumentalities  to  ac- 
complish the  purposes  of  the  state  board. 
They  are  continued  as  independent  local 
bodies  with  well-deflncd  powers,  which  they 
may  exercise  under  such  rules  and  regula- 
tions as  they  may  adopt,  even  though  incon- 
sistent with  those  of  the  state  board,  and 
they  owe  no  duty  to  the  state  board  except 
that  their  respective  secretaries  must  report 
to  It  certain  information  at  stated  times,  but 
for  a  neglect  of  which  there  seems  to  be  no 
penalty  provided.  But,  besides  this  anomal- 
ous condition,  there  are  In  the  act  sections 
25  and  20,  quoted,  which  not  only  enlarge 
somewhat  the  powers  of  county  boards  of 
health  to  incur  expense,  but  also  add  to  those 
of  the  boards  of  commissioners  of  the  re- 
spective counties  the  power  to  expend  money 
for  purposes  for  which,  as  we  shall  see,  there 
Is  no  warrant  of  law  under  the  general 
powers  conferred  tipon  that  body  under  sec- 
tion 4230  of  the  Political  Code.  If  the  Legis- 
lature had  enacted  a  portion  of  the  act,  viz., 
sections  9,  10,  11,  12,  1.3,  2.'5,  and  20,  under 
the  title  "An  act  to  create  boards  of  health 
for  the  respective  counties  In  the  state,  and 
define  their  powers,"  It  would  have  had  a  law 
complete  In  Itself  and  not  oi)en  perhaps  to 
any  constitutional  objection.  This  feature  of 
the  act  makes  Is  clearly  open  to  the  objection 
urged  against  It,  and  the  result  Is  that  sec- 
tion 25  must  be  declared  Invalid.  In  so  far 
as  this  section  of  the  act  is  concerned,  it  is 
not  efTective  to  give  the  defendant  board  of 
commissioners  the  power  under  which  It  wa.s 
proceeding.  Nor.  for  the  same  reason,  are 
either  of  the  others. 

Nor  do  we  think  that  under  their  general 
powers,  as  defined  In  section  4230  of  the  Polit- 
ical Code,  supra,  the  boards  of  commi.ssioners 
have  power  to  build  and  maintain  detention 


hospitals  for  contagious  or  pestilential  dis- 
eases at  the  expense  of  their  coimties.  It  iB 
therein  declared  (subdivision  5)  that  these 
boards  have  power  to  provide  for  the  care 
and  maintenance  of  Indigent  sick  and  other- 
wise dependent  poor,  and  that  they  may  erect 
and  maintain  liospitals  for  that  purpose. 
However  desirable  it  may  be  that  they  should 
have  the  power  to  provide  separate  hospitals 
for  able-bodied  and  not  dependent  persons 
suffering  from  contagions  or  pestilential  dis- 
eases, they  are  not  here  emiwwered  to  erect 
and  maintain  them  at  the  expense  of  the  tax- 
payer. So  they  may,  imdcr  subdivision  C,  ac- 
quire farms  for  the  support  of  the  dependent 
poor — not  others.  So,  again,  they  have  the 
power  to  provide  necessary  coimty  buildings 
under  subdivision  7.  But  what  are  necessary 
county  buildings?  Manifestly  such  as  are 
required  for  ordinary  coimty  pu..-,>oses,  as  Is 
Indicated  in  these  and  similar  provisions,  as, 
for  Instance,  In  subdivision  9.  Under  this 
latter  provision  they  may  cause  to  be  erected 
a  courthouse.  Jail,  hospital,  and  such  other 
buildings  as  may  be  necessary.  The  word 
"hospital"  evidently  docs  not  mean  one  or 
more  hospitals  for  all  classes  of  persons;  but 
for  that  class  of  persons  for  whom  the  board 
may  provide  at  the  expense  of  the  jieople, 
namely,  the  Indigent  sick.  The  phrase  "such 
other  public  buildings  as  may  be  necessary" 
has  no  wider  meaning,  nor  does  it  enlarge 
the  class  of  purposes  for  which  these  boards 
may  erect  and  maintain  buildings  so  as  to 
Include  others  not  of  the  class  already  men- 
tioned. 

The  extent  of  the  powers  of  bonnls  of  coun- 
ty commissioners  In  the  state  of  Slontaua, 
to  care  for  the  dependent  poor,  whctlior  sick 
or  well,  mider  provisions  of  statutes  similar 
to  those  referred  to,  are  discussed  in  Lebcher 
V.  County  Commissioners  of  Custer  County. 
9  Mont.  315,  23  Pac  713,  and  we  think  the 
conclusion  of  the  court  there  stated  the  cor- 
i-ect  one.  That  decision  is  conclusive  of  this 
branch  of  tlie  case.  If,  under  the  law  as  it 
stood  at  the  time  of  the  passage  of  the  act 
In  question,  the  necessity  arose  for  a  place 
for  temporary  detention  of  persons  suffering 
from  cout.agious  and  infectious  dlFcases,  the 
county  boards  of  health  had  jwwer  to  make 
provision  therefor  at  the  expense  of  their  re- 
spective counties  (Political  Code,  g  2804);  but 
the  power  thus  given  to  these  boards  is  not 
a  power  given  to  the  boards  of  county  com- 
missioners to  acquire  land  on  their  own  mo- 
tion and  to  erect  permanent  buildings  there- 
on. It  must  not  be  overlooked  that  the  two 
Iwards,  though  closely  associated,  have  dis- 
tinct and  separate  powers,  and  the  two  must 
not  be  confounded,  as  the  Attorney  Gouoral 
seems  to  have  done  In  his  argument  In  sup- 
port of  the  order  of  the  di-sti-ict  court  re- 
fusing to  Issue  the  Injunction;  for  he  in- 
sisted that  the  power  conferred  upon  lioards 
of  health  under  section  28fi4  of  the  Political 
Code,  Is  an   authority  conferred  upon   the 
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boards  of  county  commlesloners  as  sncb,  by 
which  they  might  purchase  sites  and  erect 
detention  hospitals. 

The  result  Is  that  the  order  of  the  district 
court  is  erroneous,  and  must  be  reversed. 
Reversed. 

MILBURN  and  HOLLOWAT,  JJ.,  concur. 


STATE  ex  rel.  CRTTMB  ▼.   MAYOR.   ETC., 

OF  CITY  OP  HELENA,  et  al. 
(Supreme  Court  of  Montana.     March  26,  1906.) 

1.  constitttionai,  law  —  sel.f-executrno 
Provisions — Telegraphs  and  Telephones 
— Construction  and  Maintenance. 

Const,  art.  15,  S  14,  providing  that  any 
person  shall  have  the  right  to  maintain  tele- 
phone linos  within  tlie  state,  and  the  Legisla- 
ture shall  by  general  law  provide  reasonable 
regulations  to  give  effect  to  the  ."ieotion,  is  not 
self-executing,  and,  in  the  absence  of  legisla- 
tion authorizing  it,  the  placing  of  telephone 
poles  in  tlie  highways  is  an  unlawful  obstruc- 
tion thereof,  and.  when  the  Legislature  enacts 
a  law  on  the  subjeet,  it  must  be  a  general 
one,  so  as  to  give  effect  to  the  constitutional 
grant. 

[Bid.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  I^aw,  $  .^2;  vol.  4'), 
Cent.  Dig.  Telegrapiis  and  Telephones,  §§  2,  6.] 

2.  Telegraphs— Construction — Vauditt  o» 
Statutes. 

Sess.  Laws  lOO.'i,  p.  122,  c  55,  authorizing 
the  maintenance  of  telephone  lines  along  the 
public  liigliways  outside  of  incori'orated  cities, 
is  in  confliot  with  (.'onst.  art.  I.*),  S  14,  author- 
izing the  maintenance  of  telephone  lines  with- 
in the  state,  and  directing  the  Legislature  to 
provide  by  general  law  regulations  to  give 
effect  to  the  section,  because  of  its  failure  to 
enable  the  business  to  be  conducted  in  cities : 
and  Pol.  Code,  S  4S00,  subd.  4.'{,  as  amended 
hy  Sess.  Laws  1807,  p.  203,  empowering  city 
oouDcils  to  regulate  the  erection  of  poles  and 
the  stringing  of  wires  within  the  city  limits, 
does  not  remedy  the  defect. 

3.  Same. 

Where  the  Ix!gislature  has  complied  with 
Const,  art.  15,  §  14,  authorizing  the  mainte- 
nance of  telephone  lines  within  the  state,  and 
directing  the  Legislature  to  provide  by  general 
law.  rea.sonable  regulations  to  give  effect  to  the 
section,  it  may  authorize  cities  to  make  such 
reasonal)Ie  rules  for  the  regulation  of  the 
business  as  may  be  considered  necessary. 

Appeal  from  District  Court,  Lewis  and 
Clnrlce  County;  ,T.  M.  Clements,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
W.  H.  Crumb,  nsniust  the  mayor  and  city 
council  of  the  city  of  Helena  and  another,  to 
compel  respondents  to  designate  tlie  place 
for  the  erection  of  poles  for  a  telephone  sys- 
tem. From  a  judgment  of  dismissal,  the  re- 
lator api>eals.    Reversed. 

M.  S.  CJunn,  for  appellant.  E.  C.  I>ay,  for 
respondents. 

HOLLOW  AY,  J.  In  April,  lOOr..  this  ap- 
pellant, W.  H.  Cnmib,  made  demand  upon 
the  mayor  and  city  council  of  the  city  of 
Helena  that  they  designate  the  places  for  the 
erection  of  poles  and  fixtures  in  and  upon 
the  streets,  avenues,  and  alleys  of  that  city 
for  the  x)roper  construction  aud  installation 


of  a  telephone  system,  and  permit  the  erec- 
tion of  such  poles  and  fixtures  and  the  plac- 
ing of  necessary  wires  thereon.  Compliance 
with  this  dcmnud  was  refused,  and  these 
proceedings  begun.  An  alternative  writ  of 
mandate  was  issued  and  served,  and  upon 
the  return  a  motion  to  quash  the  alternative 
writ  and  dismiss  the  proceedings  was  inter- 
posed and  sustained,  the  proceedings  dis- 
missed, and  a  judgment  in  favor  of  tiie  de- 
fendants enteroil.  from  which  judgment  this 
appeal  is  prose<'uted. 

Section  14  of  article  15  of  the  Constitution 
of  this  state  provides:  "Any  association,  or 
corporation,  or  the  lessees,  or  muimgers 
thereof,  organized  for  the  purpose,  or 
any  Indirldual,  shall  have  the  right  to 
construct  or  maintain  lines  of  teiegrapb 
or  telephone  within  this  state,  and  con- 
nect the  same  with  other  lines;  and  the 
legislative  assembly  shall  by  general  law  of 
uniform  operation  provide  reasonable  regula- 
tions to  give  full  oifect  to  this  section. 
•  •  *  "  Pursuant  to  this  provision  of  the 
Constitution,  section  1000  of  the  Civil  Code 
•was  enacted.  That  section  reads  as  follows: 
"A  telegraph  or  telephone  corporation,  or  a 
person,  is  hereby  authorized  to  construct  such 
telegraph  or  telephone  line  or  lines  from 
point  to  point,  along  and  upon  any  of  the 
public  roads,  by  the  erection  of  necessary 
fixtures,  including  |)osts,  piers  and  abut- 
ments, necessary  for  the  wires;  but  the  same 
shall  not  incommode  the  public  in  tlie  use 
of  said  roads  or  highways."  In  1005  the 
Legislature  ameude<1  this  section  by  enlarg- 
ing its  provisions  so  as  to  make  them  applica- 
ble to  electric  light  and  electric  power  lines 
also,  and  adding  this  proviso:  "Provided, 
however,  that  the  i)rovisions  of  this  act  shall 
not  apply  to  public  roads  and  highways  with- 
in the  limits  of  incorporated  cites  or  towns." 
Sess.  Laws  1005.  p.  122,  c.  53.  The  question 
presented  for  determination  here  Is:  Does 
the  act  of  10O5  violate  the  mandate  of  the 
(Jonstltution  contained  in  section  14,  art.  15, 
above?  This  section  of  the  Constitution  is 
not  self-executing.  Ijegi.sl.ition  must  be  had 
to  make  the  right  granted  effective.  If  the 
Legislature  fiiiled  or  refused  to  enact  an.v 
measure  on  the  subject  at  ail,  then  the  right 
granted  would  simply  lie  dormant,  for  it  must 
be  coucedwl  tliat  there  is  uot  any  power 
which  can  coerce  the  I^egislature  Into  enact- 
ing a  particular  law.  In  the  absence  of  leg- 
islation making  the  grant  effective,  it  is  of 
no  use  whatever.  In  the  absence  of  It'gisla- 
tlon  it  would  be  an  unlawful  obstrwtion  of 
any  public  iiigliway  to  place  poles,  posts,  or 
otlier  fixtures  for  use  of  a  telephone  or  tele- 
gr.'i|ili  line  in  it.  Tlic  Constitution  commands 
tlie  Legi-'hiturc  to  enact  a  law  upon  the  sub- 
ject; but.  If  the  Le2;islature  refuses  to  do 
so,  there  is  not  any  way  to  enforce  the  com- 
mand. If,  however,  the  Legislature  does  act. 
the  law  which  it  enacts  must  be  a  general 
one  of  uniform  operation,  providing  reason- 
able regulations  which  will  give  full  effect  to 


Digitized  by 


Google 


Mont.) 


STATE  V.  MAYOR,  ETC.,  OP  CITY  OP  HELENA. 


745 


tbc  grnnt  contained  In  the  set-tlon  of  the  Con- 
stitution quoted  above.  Does  the  act  of  1006 
meet  these  requirements? 

We  may  concede  without  discussion,  for  the 
purposes  of  this  cnse,  that  it  is  a  general  law ; 
that  it  is  so  far  of  uniform  operation  as  not 
to  Tiolnte  the  uniformity  clause,  and  that,  so 
far  as  it  goes,  its  regulations  are  reasonable. 
But  does  It  give,  or  tend  to  give,  full  effect 
or  any  practical  ouM't  to  the  grant  contained 
in  section  14  of  article  15  above?  That  grant 
was  not  intended  merely  to  enable  telegraph 
and  telephone  lines  to  be  constructed  and 
maintained  for  the  purpose  of  ornamenting 
railroad  lines  or  public  roads  in  country  dis- 
tricts, but  to  enable  the  telegraph  and  tele- 
phone business,  as  such,  to  be  conducted  in 
this  state.  The  act  of  190.J  provides  that  the 
public  roads  and  highways  of  the  state  may 
be  utilized  for  the  erection  of  necessary  posts, 
piers,  and  abutments  for  the  stringing  of 
wires,  provided  they  are  so  used  as  not  to 
Interfere  with  or  endanger  the  public  in  their 
use,  but  that  this  privilege  shall  only  extend 
to  public  roads  and  highways  outside  of  in- 
corporated cities  and  towns.  However,  coun- 
sel for  respondents  contends  that  this  act  is 
fully  supplemented  by  sulxiivision  43  of  sec- 
tion 4800  of  the  Political  Code,  as  amended 
by  an  act  of  the  Fifth  I.ieglslative  Assembly, 
approved  March  8,  1807  (Sess.  Laws  1807,  p. 
203),  which  reads  as  follows:  "The  city 
or  town  council  has  power:  •  •  ♦  {iS)  To 
regulate  or  suppress  the  erection  of  poles  and 
the  strln^ng  of  wires,  rods,  or  cables  in  the 
streets,  alleys,  or  within  the  limits  of  any 
city  or  town."  But,  at  most,  this  provision 
does  not  enable  a  cori>oratlon  or  Individual 
wishing  to  engage  in  the  telegraph  or  tele- 
phone business  to  do  so.  Even  assuming,  for 
the  sake  of  argument,  that  the  Legislature 
could  delegate  to  incorporated  cities  and  towns 
exclusive  authority  to  legislate  upon  a  sub- 
ject with  respect  to  which  the  Constitution 
says  the  Legislature  itself  must  act,  this  pro- 
vision only  leaves  it  to  the  option  of  the  cities 
and  towns  to  legislate  upon  this  subject,  and, 
if  they  do  not  do  so,  they  cannot  be  coerced 
into  acting  any  more  than  the  Legislature 
Itself,  and  if  they  fail  to  enact  any  ordinances 
upon  the  subject  at  all,  ^a-they  are  left  free  to 
do,  then  we  have  an  m  of  the  Legislature 
which  doubtless  assumes  to  give  effect  to 
section  14  of  article  15  above,  but  which  in 
fact  only  permits  the  telegraph  and  telephone 
business  to  be  carried  on  in  the  country  dis- 
tricts of  the  state;  for,  the  constitutional 
provision  not  being  self -executing,  and  the  act 
of  1906  not  applying  to  Incorporated  dties  or 
towns,  then,  if  the  cities  and  towns  fall  to 
legislate  upon  the  subject,  the  right  granted 
by  the  Constitution  in  section  14,  art  15, 
above,  can  only  be  made  useful  In  the  coun- 
try districts  of  the  state. 

A  statute  which  provides  that  a  corpora- 
tion or  individual,  seeliing  to  erect  and  main- 
tain a  line  of  telephone  and  engage  in  the 
telephone  business,  may  erect  and  maintain 


such  telephone  line  along  the  puUlc  roads  and 
highways  outside  of  incorporated  cities  and 
towns  only,  and  which  leaves  the  cities  and 
towns  free  to  refuse  to  enact  legislation  upon 
the  subject  and  thereby  prevent  such  busi- 
ness being  conducted  within  those  munici- 
palities, does  not  give  full  effect,  or  any  prac- 
tical effect,  to  the  grant  contained  In  section 
14,  art.  15,  above.  In  the  Red  Lodge  Case 
(State  ex  rel.  Tel.  Co.  v.  Mayor,  30  Mont.  338, 
76  Pac.  758)  it  is  said :  "If  the  subordinate 
divisions  of  the  state  are  vested  with  the  au- 
thority either  of  preventing  the  construction 
of  these  lines,  or  of  imposing  restrictions 
which  will  have  that  effect,  then  the  I^egis- 
lature  has  not  complied  with  this  constitu- 
tional command."  As  said  befwe,  a  failure 
on  the  part  of  a  municipality  to  enact  an 
ordinance  upon  the  subject  is  just  as  effective 
means  of  prohibiting  the  business  being  con- 
ducted within  the  corporate  limits  of  such 
municipality,  as  could  possibly  be  devised. 
When  the  constitutional  provision  aliove  was 
adopted,  it  was  common  knowledge  that  prac- 
tically the  only  use  of  the  telephone  was  for 
commercial  purposes,  and  that  the  great  bulk 
of  that  bu.siness  originated  in,  if  It  was  not 
absolutely  confined  to,  incorporated  cities  and 
towns,  and,  in  order  to  secure  the  business 
and  accommodate  the  public,  the  terminals  for 
long  distance  lines  and  the  local  exchanges 
must  of  necessity  be  located  in  the  business 
centers,  where,  as  a  matter  of  fact,  they  have 
always  been  located,  and  the  grant  was  in- 
tended to  enable  a  corporation  or  individual 
seeking  to  do  so  to  carry  on  the  telephone 
business  as  it  was  done  at  the  time  the  pro- 
vision was  adopted.  To  confine  a  telephone 
company  or  an  Individual  operating  a  tele- 
phone line  to  country  districts  alone  wouW 
defeat  the  very  purpose  of  the  grant.  State 
ex  rel.  Tel.  Co.  v.  Mayor,  above;  Chamber- 
lain V.  Iowa  Tel.  Co.,  119  Iowa,  619,  93  N.  W. 
596. 

The  command  In  section  14,  art  15,  of  the 
Constitution,  above,  to  the  Legislature,  is  to 
pass  a  general  law  of  uniform  operation, 
with  reasonable  provisions,  and  which  will 
enable  the  telephone  business  to  be  conduct- 
ed in  this  state  as  it  was  generally  conducted 
throughout  the  countr>-  in  1889;  that  Is,  ac- 
cess to  the  business  centers — the  cities  and 
towns — must  be  granted,  and  any  law  which 
falls  short  of  this  does  not  comply  with  the 
constitutional  provision  above.  Nothing  said 
herein  renders  inoperative  subdivision  43  of 
section  4800  above,  as  amended ;  for  after  the 
Legislature  has  complied  with  the  command 
of  section  14,  art  15,  of  the  Constitution,  by 
the  enactment  of  such  legislation  as  is  there 
contemplated,  it  may  then,  doubtless,  author- 
ize cities  and  towns  to  make  such  reasonable 
rules  and  regulations  for  the  regulation  of 
such  business  as  may  be  considered  neces- 
sary. Red  Lodge  Case,  above,  30  Mont  at 
page  346,  76  Pac.  75a  In  so  far  as  the  act 
of  1905  fails  to  meet  the  requirements  of  sec- 
tion 14,  art  15,  of  the  Constitution,  It  is  In- 
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valid.  It  Is  not  necessary  to  consider  In  tbis 
case  whether  the  whole  of  the  act  of  1905 
above  is  inoperative.  The  proviso  is,  and  so 
far  as  tbis  appellant  Is  concerned,  his  rights 
are  the  same  whether  they  be  measured  by 
the  act  of  190.5  or  by  section  1000  of  the  Civil 
iJode.  With  the  proviso  eliminated  from  the 
act  of  190.5,  the  conditions  presented  in  this 
case  are  the  same  as  in  the  Red  Lodge  Case, 
and  the  decision  rendered  therein  Is  con- 
clusive of  this  appeal. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded to  the  district  court,  with  directions 
to  issue  the  writ  of  mandate  as  prayed  for. 

Reversed  and  remanded. 

BRANTIA",  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


GLASS  et  al.  v.  BASIN  &  BAY  STATE 

MINING    CO. 
(Supreme  Court  of  Montana.    April  3,   IdOG.) 

1.  JuDOMENT  —  Res  Judicata  —  Effect  of 
Dismissal — Presumption. 

Code  Civ.  Proc.  i  1004,  enumerates  the  cas- 
es in  which  an  action  may  be  dismissed  or 
Judgment  of  nonsuit  entered.  Section  1005  de- 
clared that  in  all  other  eases  than  those  men- 
tioned in  section  1004  the  judRment  must  be  on 
the  merits.  Section  1007  declares  that  a  final 
Judgment  dismissing  the  complaint  does  not 
prevent  a  new  action  for  the  same  cause  of 
action,  unless  it  expressly  dec-lares,  or  it  ap- 
pears by  the  judgment  roll,  that  it  is  rendered 
on  the  merits.  Held,  that  a  judgment  on  the 
pleadings  resulting  in  dismissal  of  the  action, 
though  not  enumerated  in  section  1004,  does  not 
bar  another  action  on  the  same  cause  of  action, 
unless  rendered  on  the  merits,  which  fact  must 
be  expressly  declared  on  the  face  of  the  judgment 
or  appear  from  the  judgment  roll,  so  that  the 
trial  court  cannot  presume  that  a  judgment  of 
dismissal  in  a  former  action  on  the  same  cause 
of  action  was  on  the  merits,  the  judgment  not  so 
ileclaring,  and  the  judgment  roll  not  being  be- 
fore it. 

2.  Limitation   of  Actions— Dismissait— Sec- 
ond .VCTIOS. 

-Vn  action  having  been  terminated  by  a 
Judgment  of  affirmance  of  a  judgment  of  dis- 
missal on  the  pleadings,  which  was  not  on  the 
merits,  a  second  action  on  such  cause  of  action 
may,  under  the  provisions  of  Code  (Mv.  Proc.  $ 
.547.  be  commenced  within  a  year  after  such 
termination. 

Appeal  from  District  Court,  Lewis  and 
Clark  County ;  J.  M.  Clements,  Judge. 

Action  by  James  Glass  and  another  against 
the  Itaslu  &  Bay  State  Mining  Company. 
Judgment  for  defendant  Plaintiffs  appeal. 
Reversed. 

^I.  S.  Uunn  and  Edward  Horsky,  for  appel- 
lants.   Bach  &  Wight,  for  respondent. 

BRANTLY,  C.  J.  Action  for  money  had 
and  received.  The  complaint  is  in  the  ordi- 
nary form,  alleging  that  the  defendant,  a 
corimratlun  organized  under  the  laws  of 
Montana,  is  Indebted  to  the  plaintiffs  In  the 
snm  of  $140,000  for  money  had  and  received 
fop  the  use  and  benefit  of  plnlutiffa.  Judg- 
ment Is  demanded  for  that  amount  and  costs. 


The  answer  presents  six  separate  defenses. 
The  flrst  Is  a  denial  of  all  allegations  con- 
tained in  the  complaint    The  second,  third, 
fourth,  and  fifth  allege,  respectively,  that  the 
cause  of  action  is  barred  by  the  provisions  of 
subdivision  1  of  section  514  of  the  Code  of 
Civil  Procedure,  of  subdivision  1  of  section 
513  as  amended  by  Session  Laws  1903,  p.  292, 
of  subdivision  3  of  section  514  as  amended 
by  the  same  act,  and  by  section  612  of  the 
8i<me  Code.    The  sixth  defense  alleges,   in 
sulwtance,   tliat   heretofore,  on   August  21, 
1901,  in  an  action  tlien  pending  in  the  dis- 
trict court  of  the  Fifth  Judicial  district  of 
the  state  of  Montana,  in  and  for  the  county 
of  Jefferson,  between  the  plaintiffs  herein  as 
plaintiffs  and  the  defendant   herein  as  de- 
fendant being  the  same  parties  as  are  par- 
ties to  this  cause,  and  for  the  same  cause 
of  action,  there  was  Interposed  by  defend- 
ants a  motion   for  Judgment  on  the  plead- 
ings, which,  upon  consideration  by  the  court, 
was  sustained  and  a  final  Judgment  render- 
ed and  entered  for  defendant  dismissing  the 
action.    The  amended  replication  denies  that 
the  cause  of  action  Is  tmrred  by  any  of  the 
pro>1slon8  relied  upon  by  the  defendant  in 
the  second,  third,  and  fifth  defenses,  or  other- 
wise, or  at  nil,  and  alleges  by  way  of  avoid- 
ance of  the  sixth  defense  that  in  the  month 
of   February,  1900,  the  plaintiffs  began   an 
action  against  the  defendant  in  the  district 
court  of  the  Fifth  Judicial  district  upon  the 
same  cause  of  action  as  stated  In  the  com- 
plaint herein;  that  Judgment  was  rendered 
and  entered  therein  In  favor  of  the  defendant 
as  alleged;  that  the  plaintiffs  thereuimn  ap- 
pealed to  the  Supreme  Court ;  that  such  pro- 
c-eedings  were  had  In  the  cause  In  the  Su- 
preme Court  that  the  Judgment  was  on  June 
2",  1904,  afilrmed  on  the  ground  that  the 
couwlalnt  therein  did  not  state  a  cause  of 
action,  but  that  said  Judgment  was  not  a 
Judgment  upon  the  merits.    It  Is  furtlier  al- 
leged by  way  of  avoidance  of  the  defense  of 
the  statutes  of  limitation  that  since  the  ac- 
crual of  the  ^ause  of  action  stated  in  the 
complaint  each  and  all  the  cheers  and  agents 
of  the  defendant  upon  whom  service  of  pro- 
cess could  be  had  had  been  absent  from  the 
state,  except  for  a  period  of  about  two  years 
and  eight  months  prior  to  the  commencement 
of  tbis  action.    Uiran  these  pleadings  the  de- 
fendant moved  for  Judgment  on  the  ground 
that  no  issue  of  fact  la  presented  upon  the 
fourth  defense  pleaded  in  the  answer,  for 
that  the  same  is  not  denied  in  the  amended 
replication,  and  for  the  reason  that  the  avoid- 
ance thereof  pleaded  In   said  replication  Is 
contrary  to  the  laws  of  the  state  of  Montana, 
and  for  the  further  reason  that  there  is  no  Is- 
sue of  fact  to  be  tried  on  the  sixth  defense 
pleaded  In  the  answer,  the  same  being  ad- 
mitted In  the  amended  replication,  and  the 
avoidance  thereof  pleaded  in  the  replication 
is  contrary  to  the  laws  of  the  state  of  Mon- 
tana.    This   motion    was,   after   argtiment. 
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giauted  and  Judgment  entered  for  the  de- 
fendant.   TUe  appeal  Is  from  the  Judgment. 

The  Judgment  referred  to  In  the  pleadings 
was  affirmed  In  31  Mont.  21,  77  Pac.  302,  \ui- 
der  the  title  of  Glass  et  al.  v.  Basin  &  Bay 
State  MIn.  Co.  In  this  case  two  questions 
are  submitted  for  decision :  (1)  Whether  the 
right  to  maintain  this  action  is  barred  by  the 
Judgment  In  the  former  action;  and  (2) 
■Whether  upon  the  face  of  the  proceedings  It 
Is  apparent  that  the  cause  of  action  is  barred 
by  any  of  the  limitations  pleaded.  It  is 
contended  by  appellants  that  upon  the  face 
of  the  pleadings  both  of  these  questions 
should  have  been  answered  In  the  negative 
and  that  the  motion  for  Judgment  should 
have  been  denied. 

1.  Does  it  appear  that  the  former  Judgment 
■was  upon  the  merits  of  the  controversy? 
Section  1007  of  the  Code  of  Civil  Procedure 
declares  that  "a  final  Judgment  dismissing 
the  complaint,  either  before  or  after  a  trial, 
does  not  prevent  a  new  action  for  the  same 
cause  of  action,  unless  It  expressly  declares, 
or  it  appears  by  the  Judgment  roll,  that  It  Is 
rendered  upon  Its  merits."  The  appellants' 
position  Is  that  the  Judgment  pleaded  does 
not  expressly  declare  that  It  was  rendered 
on  the  merits;  and,  since  the  Judgment  roll 
was  not  before  the  district  court,  It  could  not 
tell  on  the  trial  of  the  motion  what  Its  ef- 
fect was.  The  argument  of  respondent  Is 
that  section  1004  of  the  Code  of  Civil  Proce- 
dure enumerates  the  cases  In  which  an  ac- 
tion may  be  dismissed  or  Judgment  of  non- 
suit entered;  that  section  1003  declares  that 
Ik  all  other  cases  than  those  mentioned  In 
section  1004  the  Judgment  must  be  rendered 
on  the  merits;  and  that,  since  the  Judgment 
In  controversy  does  not  fall  within  the 
cases  enumerated  in  section  1004,  the  pre- 
sumption must  be  ludiilged  that  It  was  ren- 
dered on  the  merits.  Hence  It  Is  said  that 
the  Judgment  of  the  district  court,  since  It 
is  aided  by  this  presumption,  must  be  deem- 
ed correct  In  this  contention  we  thlnl;  re- 
spondent Is  In  error.  The  rule  contended 
for  by  respondent  is  recognized  by  the  Su- 
preme Court  of  the  United  States  In  TTnite<l 
States  V.  Parker.  120  U.  S.  80,  7  Sup.  Ct. 
454,  30  L.  Ed.  GOl.  In  that  case  tlie  court 
had  under  consideration  the  statutes  of 
Nevada,  which  are  nearly  identical  with  sec- 
tions 1004  and  1005,  supra ;  but  that  de(.'lsion 
has  no  application  to  this  case,  for  the  rea- 
son that  the  Code  of  Nevada  contains  no  such 
provision  as  section  1007.  Furthermore,  this 
court  In  Klelnschmldt  v.  BInzel,  14  Sfont.  31, 
35  Pac.  400,  43  Am.  St.  Rep.  (104.  held  under 
an  Identical  statute  (Conip.  St.  1887,  T)iv.  1, 
I  243)  that  a  Judgment  rendered  on  demurrer 
did  not  estop  the  plaintiff  in  tiie  action  from 
asserting  his  claim  In  a  subsequent  action; 
nothing  appearing  upon  the  faoe  of  the 
pleadings  to  show  that  the  Judgment  went 
to  the  merits,  rather  than  to  some  defect  of 
form.  A  Judgment  on  the  pleadings  is  the 
same  as  a  Judgment  on  demurrer.    Power 


et  al.  V.  Gum,  6  Mont.  5,  9  Pac.  575.  Judg- 
ments on  demurrer  or  on  the  pleadings  "wrhlch 
result  In  the  dismissal  of  the  action  are  not 
enumerated  In  section  1004.  As  will  be 
seen  liy  an  examination  of  the  case  of  Kleln- 
schmldt v.  Binzol,  supra,  and  the  authorities 
cited.  It  was  a  matter  of  dispute  when  that 
decision  was  made,  as  to  what  presumption 
should  attach  to  them  when  pleaded  In  bar. 
That  case  de<'lared  the  rule  which  controlled 
In  this  state  until  the  adoption  of  the  Code 
in  1805,  whicli,  besides  bringing  forward 
In  sections  1004  and  1005  the  provisions  of 
the  Compiled  Statutes,  supra,  added  section 
1007.  This  provision,  construed  with  the 
others,  means  nothing  more  nor  less  than 
that  Judgments  of  dismissal,  whether  in- 
cluded In  the  enmneration  In  1004  or  not, 
shall  not  be  a  bar  to  another  action  upon  the 
same  cause  of  action,  unless  rendered  on 
the  merits,  which  fact  must  be  expressly  de- 
clared upon  the  face  of  the  Judgment  or  ap- 
liear  from  the  Judgment  roll.  In  other  words, 
such  a  Judgment  must  show  of  itself,  or  by 
aid  of  the  Judgment  roll,  that  It  concludes 
the  merits  of  the  controversy,  or  It  Is  no  de- 
fense. The  Judgment  relied  on  here  shows, 
ui.on  Its  face  that  It  belongs  to  the  class  re- 
ferred to  In  setrtlon  1007.  It  does  not  de- 
clare that  it  adjudicates  the  merits,  and. 
since  the  Judgment  roll  was  not  before  the 
district  court,  no  presumption  can  be  In- 
dulged that  It  was  rendered  on  the  merits. 
In  so  far,  therefore,  as  the  action  of  the  dis- 
trict court  was  based  upon  such  presump- 
tion. It  was  erroneous. 

2.  This  being  so,  the  question  whether  this 
action  Is  barred  by  the  provisions  of  any  of 
tlie  statutes  pleaded  depends  for  Its  answer 
upon  the  further  inquiry  whether  section  547 
of  the  Code  of  Civil  Procedure  applies  to 
the  circumstances  of  this  case.  That  sec- 
tion reads :  "If  an  action  Is  commenced 
within  the  time  limited  therefor,  and  a  Judg- 
ment therein  is  reversed  on  appeal,  without 
awarding  a  new  trial,  or  the  action  Is  ter- 
minated In  any  other  manner  than  by  a  vol- 
untar}'  discontinuance,  a  dismissal  of  the 
complaint  for  neglect  to  prosecute  the  action, 
or  a  final  Judgment  upon  the  merits;  the 
plaintiff,  or,  if  he  dies,  and  the  cause  of  ac- 
tion survives,  his  representative  may  com- 
mence a  new  action  for  tlie  same  csiuse,  after 
the  expiration  of  the  time  so  limited,  and 
within  one  year  after  such  a  reversal  or  ter- 
mination." There  is  no  question  that  the 
first  action  was  begun  within  the  time  limit- 
ed therefor.  The  Judgment  of  dismissal  was 
affirmed  by  this  court.  The  action  was, 
therefore,  not  voluntarily  discontinued,  nor 
was  it  dismissed  for  want  of  prosecution, 
nor,  so  far  as  the  record  before  us  shows, 
was  tile  Judgment  rendered  upon  tlie  merits. 
It  was  terminated  by  the  Judgment  of  af- 
firmance in  a  manner  other  than  those  which 
do  not  toll  the  statute.  It  was  commenced 
within  one  year  from  the  termination  of  the 
former  action.    It  thei-efore  falls  within  the 
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provisions  of  the  statute,  and  none  of  the 
limitations  pleaded  apply  so  far  as  the  plead- 
ings show.  If  on  the  trial,  and  upon  in- 
spection of  the  judgment  toll  in  tlie  former 
action,  it  is  manifest  that  the  former  Judg- 
ment was  upon  the  merits,  this  will  be  con- 
clusive of  the  case,  and  the  inquiry  as  to 
•whether  the  limitations  apply  will  become 
immaterial. 

The  view  we  have  thus  taken  of  the  case 
renders  it  unnecessary  to  consider  whether 
the  absence  from  the  state  of  all  of  the  agents 
ol'  a  domestic  corporation  upon  whom  pro- 
cess may  be  served  tolls  the  statute  of  limita- 
tions during  the  time  of  such  absence. 

The  judgment  of  the  district  court  was  er- 
roneous, and  must  be  reversed. 

MILBURN  and  HALLOW  AY,  JJ.,  concur. 


GRIFFITH   T.   ROBERTSON. 

(Supreme    Court   of   Kansas.    May    12,    1906.) 

1.  Execi:toes   and   Administrators — Claims 
Against    IOstate— Pebsonal    Services. 

Before  a  daugliter  can  recover  from  the 
estate  of  her  deceased  mother  for  services  ren- 
dered n-liile  residing  with  and  as  a  part  of  her 
mother's  family,  it  must  be  shown  that  an 
express  contract  existed  between  herself  and 
mother  that  such  services  should  be  paid  for. 
It  is  not  estjcntial  that  the  evidence  in  support 
of  such  express  contract  shall  consist  of  a 
formal  offer  and  acceptance;  it  may  be  es- 
tablished, like  other  disputed  facts,  by  any  com- 
petent testimony. 

I  Ed.  Note. — For  cases  in  point  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  § 
73.'J.J 

2.  Witnesses—  Competency  —  Transactions 
with  Decedent. 

A  daughter  or  other  party  prosecuting  a 
claim  against  the  estate  of  a  deceased  person 
is  competent  to  testify  to  conversations  had 
between  tlie  deceased  and  a  third  jierson  in  the 
presence  and  hearing  of  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §§  GOG,  607.] 

3.  Wills— Contracts  to  Bequeath— Claims 
Against  Estate— Evidence. 

When  a  daughter  nurses  and  cares  for  her 
mother  tor  several  years,  including  her  last 
sickness,  under  an  express  contract  that  pay- 
ment for  such  services  will  be  provided  for  in 
the  will  of  her  mother,  who  dies  intestate. 
the  daughter  may  recover  the  reasonabli>  value 
of  such  services  from  the  estate  of  the  de- 
cease<l  mother. 

(Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent.  Dig.  Wills,  {!  17T.J 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumuer  County; 
C.  L.  Swarts,  Judge. 

Action  by  Alexandrine  l{<)l)ert8on  against 
Jewell  Griffith,  administrator.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

James  Lawrence  and  J.  S.  Dey,  for  plain- 
tiff in  error.  W.  W.  Sehwinu,  for  defendant 
in  error. 

GRAVES,  J,  The  defendant  In  error  pre- 
sentetl  a  claim    against  the  estate  of  her 


deceased  mother  for  itersonal  services,  and 
recovered  thereon  both  in  the  probate  and 
district  courts  of  Sumner  county.  The  ad- 
ministrator brings  the  case  here  for  revie^v. 
The  family  formerly  resided  in  Scotland,  and 
consisted  of  George  Guim,  his  wife,  and  sev- 
eral children.  Three  of  the  adult  children 
came  to  Kansas,  and  afterwards  in  October, 
1883,  the  mother  came,  leaving  her  husband 
and  the  remaining  children  in  Scotland.  Mrs. 
Gunn  owned  the  laud  in  controversy,  and  re- 
sided thereon.  One  of  her  sons  lived  with 
her  for  a  time,  and  later  she  managed  the 
farm  alone,  with  the  aid  of  hired  assistance. 
In  189o,  she  sent  back  to  Scotland  for  her 
youngest  daughter,  Alexandrina  Gunn,  known 
as  Ina,  to  come  and  live  with  her  on  the 
farm,  and  furnished  the  money  for  the  nec- 
essary expenses  of  the  trip.  This  daughter 
remained  with  the  mother  from  the  time  of 
her  arrival  from  Scotland  until  the  mother's 
death.  In  January,  1904.  In  1900  this  daugh- 
ter, Ina,  married  Donald  Robertson,  and  they 
remained  with  the  mother  and  as  a  part  of 
her  family.  At  the  time  Ina  came  to  Kan- 
sas she  was  about  26  years  of  age,  and  her 
mother  was  about  70.  After  the  death  of 
Mrs.  Gunn,  Ina.  then  Mrs.  Robertson,  filed 
a  claim  ugalust  the  estate  for  work  and  labor 
perfornuHl,  a  copy  of  which,  without  caption 
or  verification,  reads:  "Estate  of  Isabella 
(Junn,  de<-eased,  to  .\lcxandrlna  Robertson,  Dr. 
To  services  In  caring  for  deceased  from  .July 
1st,  1905,  to  Deconibor  1st,  1902,  at  ?sl.OO, 
under  agreement  to  make  a  will  providing 
for  payment  of  full  value  of  claimant's  serv- 
ices. $1,1  ."kS.OO.  To  services  for  nursing  deceas- 
ed on  sick  bed  from  I>ecember  1st.  1004,  at 
$10  per  week,  under  agreement  that  deceased 
would  make  a  will  and  provide  for  payment 
at  full  value  of  services  $l,Or{0.00.  Total 
amount  of  claim  ?2,188.00."  Mrs.  Robert- 
son claims  that  her  mother  agreetl  to  give 
her  the  farm  In  payment  for  her  services. 
and  that  It  was  the  Intention  of  Mrs.  Gunn 
to  make  a  will  to  that  effect,  but  she  post- 
poned It  from  time  to  time  until  It  was 
too  late.  In  the  absence  of  such  a  will,  she 
claims  the  reasonable  value  of  the  services. 
The  plaintiff,  being  an  incoinpetent  witness 
as  to  any  conversation  or  transaction  had 
personally  by  her  with  her  deceased  mother, 
was  compelled  to  rely  upon  other  proof  to 
establish  her  contract.  This  difficulty  on  the 
part  of  the  plaintiff  appears  to  have  been 
the  chief  reliance  of  the  defendant,  and  every 
possible  phase  of  the  question  was  vigorously 
contested. 

Thirty-three  assignments  of  error  are  pit>- 
sentcd  to  this  court,  nearly  all  of  which  In- 
Involve  some  feature  of  the  ctimpetency  of 
the  plaintiff's  evidence.  In  addition  to  this, 
it  is  urgtHl  that  the  plaintiff  was  permitted 
to  intrcMluce  evidence  which  did  not  tend  t" 
establish  the  agreement  set  forth  in  the  a<- 
count 

For  convenience  we  will  consider  this  last 
objection  first    In  our  view  of  the  case,  there 
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was  but  one  serious  question  at  Issue,  and 
tbat  was  whetlier  tbe  services  of  the  plaintiff 
were  rendered  gratuitously  or  not.  If  tbe 
mother  agreed  to  pay  for  them,  and  failed 
to  do  so,  tbe  manner  In  which  sbe  Intended 
to  make  payment  is  only  important  as  Indi- 
cating tbat  she  did  not  think  they  were  ren- 
dered gratuitously.  Tbe  administrator  claims 
tbat,  as  tbe  burden  was  uix>n  tbe  plaintiff 
to  show  tbat  there  was  an  express  agreement 
to  pay  for  tbe  alleged  services,  and  as  she 
baa  stated  the  transaction  in  which  sucb  ex- 
press contract  was  made,  her  evidence  must 
be  confined  to  such  transaction.  As  a  ques- 
tion of  pleading  tbis  is  probably  correct  but 
tbe  Informal  and  summary  manner  which 
tbe  statutes  provide  for  tbe  disposition  of 
this  class  of  cases  suggests  tbe  application 
of  a  liberal  rule  of  construction,  both  to  tbe 
Htatenients  of  the  account  and  to  the  admls- 
Kibility  of  testimony  In  support  thereof. 
Therefore,  any  evidence  which  tended  to  show 
tbat  tbe  mother  agreed  to  pay  tbe  plaintiff 
for  her  services  by  the  provisions  of  a  will 
would  be  proper  nnder  tbe  statements  of 
ber  claim.  Tbe  plaintiff,  as  a  witness  in  her 
own  behalf,  testified  to  several  conversations 
bet\«-een  ber  mother  and  sister,  which  took 
place  In  the  presence  and  bearing  of  tbe 
witness.  This  Is  tbe  subject  of  vigorous 
complaint,  on  tbe  grounds  (1)  tbat  tbe  witness 
Is  Incompetent  and  (2)  tbe  evidence  does  not 
tend  to  sustain  tbe  account  sued  upon,  which 
constitutes  the  plaintiff's  pleading.  Tbe  gen- 
eral scope  of  tbe  evidence  admitted  over 
these  objections  will  be  seen  by  a  few  quota- 
tions tberefrom :  Q.  "What  was  tbe  conver- 
sation about  Mrs.  Robertson?  A.  Sbe  al- 
ways told  Mrs.  Clark  tbat  after  ber  death 
tbe  land  where  sbe  lived  would  be  mine.  If 
I  stayed  with  ber  and  took  care  of  her  until 
sbe  died.  Q.  Xow  you  may  tell  what  your 
mother  said  to  Mrs.  Clark  about  tbat?  A. 
Sbe  always  told  sbe  sent  to  Scotland  and 
wanted  to  take  me  here  to  take  care  of  ber,. 
and  if  I  stayed  here  it  was  mine  after  ber 
death.  Q.  Did  you  ever  hear  your  mother 
say  anything  to  Mrs.  Clark  about  tbe  farm 
you  were  living  on?  A.  Yes,  sir;  that  was 
all  sbe  bad,  and  it  was  that  tbat  sbe  was  to 
leave  me,  if  I  stayed  with  her.  Q.  Go  ahead. 
A.  Sbe  told  Mrs.  Clark  that  I  wasn't  satis- 
fled  to  stay  with  her,  but  If  I  stayed  with 
ber  until  after  her  day  It  would  be  mine — tbe 
farm  tbnt  she  was  on.  Q.  Did  you  ever 
bear  your  mother  say  anything  to  Mrs.  Clark 
about  bow  sbe  intende<l  tbe  farm  to  become 
yours?  A.  No,  sir.  She  Just  said  sbe  was 
going  to  fix  it  after  her  death  to  be  mine, 
and  tbat  Is  all  I  ever  heard  ber  say;  sbe 
would  leave  it.  Q.  Now  Mrs.  Robertson  do 
you  remember  anything  else  that  you  beard 
your  mother  tell  Mrs.  Clark  In  regard  to 
what  sbe  bad  told  you?  A.  Nothing  further 
than  that;  that  the  land  would  be  mine  after 
ber  death  if  I  stayed  there  and  took  care 
of  Iter.  Sbe  was  going  to  fix  it  that  way  If 
sbe  wai)  able  to  get  to  Wellington  here;  tbat 


sbe  was  going  to  fix  It  tbat  way."  This  la 
only  a  small  part  of  tbe  entire  evidence  of 
tbis  character  admitted.  Under  tbe  rule 
stated  by  this  court  in  tbe  cases  of  McKean 
v.  Massey,  9  Kan.  600;  Jaquith  v.  Davidson, 
21  Kan.  341 ;  McCartney  v.  Spencer,  26  Kan. 
62,  tbis  witness  was  competent  to  testify  to 
a  conversation  bad  between  ber  mother  and 
another.  Tbe  evidence  Itself  Is  competent 
as  it  tends  to  show  that  the  mother  bad 
agreed  to  pay  for  tbe  services  of  tbe  plain- 
tiff, and  that  sucb  payment  was  to  be  made 
by  tbe  provisions  of  a  will.  Bonebrake  v. 
Tauer,  67  Kan.  827,  72  Pac.  521. 

Several  neighbors  testified  to  conversations 
bad  by  them  with  tbe  mother,  in  which  she 
stated  tbat  sbe  intended  to  send  to  Scotland 
for  tbe  plaintiff  to  come  and  live  with  ber 
wblie  sbe  lived,  and  it  is  shown  that  she 
did  send  money  to  tbe  plaintiff  to  pay  tbe 
expenses  of  ber  trip  to  Kansas.  Sbe  also 
stated  to  several  vlBltlng  neighbors  tbat  Ina 
was  going  to  take  care  of  her  the  rest  of 
her  life,  and  was  to  have  the  farm  In  pay- 
ment therefor,  and  tbat  sbe  intended  to  fix 
It  that  way  as  soon  as  she  was  able  to  go  to 
Wellington.  She  also  remarked  that  they 
were  lonesome  there,  living  alone,  and  Ina 
did  not  like  to  stay,  but  sbe  would  not  leave ; 
"sbe  Is  a  good,  good,  girl  and  will  be  paid  well 
for  ber  trouble."  It  also  appears  tbat  tbe 
plaintiff's  husband  urged  ber  to  leave  ber 
mother,  and  go  with  him  to  their  own  place, 
which  she  refused  to  do,  and  be  went  to  it 
alone,  and  remained  apart  from  ber  much 
of  the  time  during  the  last  two  years  of  tbe 
mother's  life.  Tbe  rendition  of  tbe  service 
by  tbe  plaintiff  Is  not  denied.  That  tbe 
mother  Intended  to  pay  liberally  therefor  is 
clearly  shown.  The  conclusion  tbat  the  plain- 
tiff at  all  times  expected  to  be  paid  therefor 
is  fully  Justified  by  tbe  evidence.  Tbat  there 
was  an  express  contract  between  tbe  mother 
and  daughter  is  a  fair  deduction  from  tbe 
testimony.  Tliat  tbe  plaintiff  was  kind  and 
careful  of  her  mother's  comfort  during  her 
illness  Is  shown  by  tbe  repeated  statement  of 
tbe  mother  tbat  "Ina  is  a  good,  good  girl." 
The  fact  tbat  payment  was  to  come  after  the 
mother's  death  if  service  continued  to  tbat 
time,  and  that  tbis  was  to  be  fixed  when  tbe 
mother  went  to  Wellington,  suggests  tbat 
payment  would  be  provided  for  by  tbe  pro- 
visions of  a  will.  Under  ordinary  circum- 
stances, tbe  law  would  imply  a  promise  on 
tbe  part  of  tbe  deceased  to  pay  for  the  ser- 
vices received;  but.  In  compliance  with  a 
wise  and  beneficent  public  policy  designed 
to  protect  and  preserve  tbe  relations  which 
belong  to  home  and  tbe  family  fireside,  the 
law  presumes  all  sucb  services  to  have  been 
rendered  solely  from  considerations  of  filial 
affection  and  duty.  Tbis,  however,  like  any 
otlier  presumption,  may  be  overcome,  and  a 
contract,  if  any  existed,  may  be  established 
by  any  competent  evidence. 

It  is  not  essential  that  a  formal  offer  and 
acceptance,  in  writing  or  otherwise,  be  shown. 
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In  the  absence  of  more  direct  eTldence,  the 
fact  may  be  established  by  circumstances. 
An  express  contract  exists  whenever  there  is 
n  mutual  meeting  of  the  minds  npon  any  con- 
tractual proposition.  The  essential  contract- 
ual proposition  in  this  case  Is  this:  Were 
the  services  in  question  to  be  paid  for?  What 
was  the  mutual  understanding  of  these  par- 
ties upon  this  subject?  This  was  a  proi>er 
question  for  a  jury,  and  that  tribunal  has 
answered  it  in  the  affirmative. 

Many  objections  are  made  to  the  instruc- 
tions of  the  court,  both  on  account  of  those 
refused  and  those  given.  These  niv  too 
numerous  to  discuss  in  detail.  The  principal 
contention  of  counsel  may  be  shown  by  one 
instruction  nsked  and  refuseil.  which  rends: 
Briefly  stated,  a  contract  can  only  bo 
entered  into  when  there  are  at  least  two 
competent  contracting  parties,  and  one  or 
more  definite  propositions  or  offers  are  made 
by  one  for  the  acceptance  of  the  other,  and 
such  propositions  or  offers  are  accepted  by 
the  other,  absolutely  as  made,  in  such  way 
that  each  knows  the  state  of  mind  of  the 
other  on  the  offers." 

The  court's  view  of  the  law  applicable  to 
this  case  is  shown  by  Instructions  given,  which 
read:  "If  you  shoxild  find  from  the  evidence, 
by  a  preponderance  thereof,  that  the  services 
claimed  for.  or  any  part  tliereof,  were  per- 
fonjied  by  the  plaintiff  for  tlio  decense<l  up- 
on an  express  contract  that  the  same  should 
be  paid  for,  or  with  the  understanding  and 
agreement  of  both  the  plaintiff  and  the  de- 
ceased that  the  same  should  be  paid  for, 
then  you  should  allow  her  in  your  verdict  the 
fair  and  reasonable  value  of  such  services  as 
she  so  rendered,  at  the  time  and  place  where 
rendered.  Unless  you  so  find,  you  must  find 
for  the  defendant  It  Is  not  nei-essary  that 
the  plaintiff  prove  the  exact  words  of  the 
contract  or  agreement  had  between  herself 
and  her  mother.  If  you  find  that  she  had  an 
agreement  with  her  mother;  but  In  deter- 
mining whether  there  was  such  an  agreement 
you  may  take  into  consideration  such  evi- 
dence as  has  been  given  before  you  of  the 
declarations  and  statements  of  the  plaintiff's 
mother.  If  you  find  that  she  made  such  dec- 
larations and  statements,  and  all  the  facts 
and  circumstances  surrounding  the  plaintiff 
and  her  mother;  and  If  from  these  declara- 
tions and  facts  and  circumstances  snrronnd- 
ing  the  parties  you  believe  from  a  preponder- 
ance of  the  evidence  that  the  plaintiff  and 
her  niotlier  did  have  an  agreement  that  the 
plaintiff  should  be  comi)ensated  by  her  moth- 
er by  making  provision  for  her  out  of  her 
(wtate.  then  your  finding  should  be  for  the 
plaintiff.  If  you  find  from  a  consideration 
of  all  the  evidence  that  tliere  was  a  nintual 
imderstanding  between  plaintiff  and  her  moth- 
er that  the  plaintiff  should  be  compensated 
for  working  for  lier  mother  and  caring  for 
her.  and  that  she  did  the  work  and  cared  for 
her,  as  she  claims,  under  such  mutual  under- 


standing, then  your  finding  should  be  for  tti<> 
plaintiff.  The  plaintiff  must  recover  in  this 
action,  If  8be  recoTers  at  all,  on  the  agree- 
ment which  she  alleges  she  had  with  ber 
mother,  and  the  burden  of  proof  is  upon  her 
to  show  by  a  preponderance  of  the  evidence 
that  she  had  a  contract  with  ber  mother  by 
which  her  mother  was  to  pay  to  her  for  her 
services  by  making  a  provision  for  her  to  be 
paid  out  of  her  estate."  The  court  uses  the 
words  "understanding  and  agreement"  as 
equivalent  to  "express  agreement."  and  to 
this  vigorous  objection  is  made.  We  think 
the  Instruction  requested  requires  a  formali- 
ty, unnecessary  in  any  case,  one  seldom  ob- 
served between  parent  and  child,  and  It  con- 
tains conditions  not  applicable  to  the  evi- 
den<-e  In  this  case.  It  was  therefore  proper- 
ly reje<'ted.  As  before  stated,  we  think  that 
a  luutual  meeting  of  the  minds  upon  a  matter 
of  contract  creates  an  express  contract, 
whether  evidenced  by  a  formal  offer  and 
acceptance  or  otherwise.  The  case  of  Ayres 
V.  Hull,  5  Kan.  41A,  Is  in  many  respects  sim- 
ilar to  this.  Justice  Kingman  in  the  follow- 
ing language  states  that  a  mere  promise  or 
understanding  between  the  parties  would  be 
sufllcleut:  "For  nearly  eight  years  the  de- 
fe<lant  In  error  lived  In  the  home  and  fanned 
a  part  of  the  homestead  of  the  mother,  ren- 
dering sei'vlces  abundantly  proven  to  have 
been  valuable,  and  receiving  in  return  but  a 
scanty  supply  of  clothing,  a  living,  and  a 
home.  Had  there  really  existed  any  contract 
or  promise  or  understanding  between  the 
parties,  we  would  not  disturb  the  Jndginent" 

Complaint  Is  also  made  of  Instructions  ujv 
on  the  amoimt  of  recovery.  We  think  the 
criticism  made  here  is  due  more  to  the  con- 
dition of  the  proof  than  to  the  action  of  the 
court  The  only  evidence  upon  the  subject 
of  the  valne  of  the  sen-Ices  shows  the  value 
of  the  ordlnarj'  sen-Ice  of  a  servant  girl  on 
a  farm  to  be  $3  a  week,  and  that  of  trained 
or  partially  trained  nurses  ranged  from  ?10to 
$15  per  week.  The  services  embraced  farm 
work,  housekeeping,  and  nursing.  The  plain- 
tiff was  not  a  tralne<l  or  experienced  nurse, 
but  gave  all  the  care  and  attention  to  her 
mother  jiossible,  besides  looking  after  every 
other  matter  about  the  place.  The  evidence 
upon  this  subjei^t  was  all  given  by  the  plain- 
tiff. From  It  the  jury  had  to  reach  a  conclu- 
sion as  to  the  amount  the  plaintlfTa  labor 
was  reasonably  worth.  The  court  directed 
them.  In  substance,  to  consider  the  evidence 
given,  and  any  facts  within  common  knowl- 
edge, and  award  such  amount  as  to  them 
seemed  reasonable  and  just.  We  see  no  er- 
ror In  this.  The  court  throughout  Its  Instruc- 
tions repeatedly  presented  the  Idea  that  no 
recovery  could  be  had  without  an  exjiress 
contract  be  shown :  that  the  amoinit  of  re- 
covery should  be  the  reasonable  value  of  the 
services  rendered. 

We  han-e  carefully  examined  all  the  In- 
structions given,  and  think  that  they  fully 
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•and  fairly  preaeuted  the  case.  We  are  un- 
able to  find  any  error  sufficient  to  reverse 
the  judgment  of  the  court,  and  it  la  there- 
fore affiruted.    All  the  Justices  concurring. 


FORAN    V.    HEALY. 
(Supreme    Court    of    Kansas.    May    12,    1906.) 

1.  Insane  Persons— Appointmbkt  of  Guabd- 

lAN— JUBISDICTIOK. 

Jurisdiption  to  apix>int  a  guardian  over 
the  person  and  estate  of  a  Innntic  belongs  ei- 
clusively  to  the  probate  court  of  the  county 
where  such  lanatic  has  a  permanent  residence. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  27, 
<;ent.  Dig.  Insane  Persons,  §  47.] 

2.  Same— Extent. 

The  jurisdiction  conferred  upon  other  pro- 
bate courts  by  Rpction  .S941,  Gen.  St.  1901.  to 
inquire  into  and  adjudicate  upon  the  sanity 
«f  ]>er8on8  in  the  county,  ia  intended  as  a  police 
i-etrutation,  and  jurisdiction  ends  with  the  ad- 
judication and  commitment  or  discliarge  of 
irach  person. 

3.  Same— .A  djudication- Conclttsi vet^e-ss. 

An  adjudication  of  lunacy  under  8e<>tion 
.3.041.  Gen.  St.  1001,  legally  had,  is  conclusive 
upon  the  luuatic  and  all  other  persons,  and 
the  jirobate  court  of  the  county  where  such 
lunatic  has  a  i)ermanent  residence  may  accept 
«nd  act  thereon,  the  same  as  if  such  adjudica- 
tion had  occurred  in  that  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  In.sane  Persons,  |f  33,  36.] 

4.  Same— Actions  Against— Sbb vice  of  Sum- 
mons. 

Where  a  guardian  has  been  appointed  by 
the  probate  court  of  the  proper  county,  as 
above  stated,  and  a  suit  to  foreclose  a  mort- 
gage upon  the  real  estate  owned  by  the  luuatic, 
for  whose  estate  such  guardian  was  appointed, 
is  commenced  in  the  district  court  of  such 
«oanty,  service  of  summons  upon  such  guardian 
will  confer  jurisdiction  upon  the  district  court 
to  adjudicate  the  rights  of  such  lunatic  in 
said  real  estate. 

•5.    Same— MOBTOAOB  PORECLOStrBE  —  Redemp- 

TIOS. 

A  lunatic  whose  property  has  been  sold 
under  foreclosure  proceetlings,  wherein  his  guard- 
ian was  served  with  summons,  as  above  stated, 
has  no  right  to  redeem  said  property  from  such 
wale  after  his  restoration  to  banity,  merely 
for_  the  reason  that  the  court  did  not  acquire 
jurisdiction  by  service  of  summons  on  such 
guardian. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lincoln  Connty; 
R.  R.  Rees,  Trial  Judge. 

Action  by  Joseph  Healy  against  Timothy 
Foran.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Rerersed,  and  Judgment 
ordered  for  defendant. 

Geo.  D.  Abel  and  Z.  C.  Milllkln,  for  plalntlfT 
In  error.  Garver  &  Larimer,  for  defendant  In 
error. 

GRAVES,  J.  This  Is  an  action  to  redeem 
real  estate  from  what  Is  clnimed  to  be  void 
foreclosure  proceedings.  The  defendant  In 
error  owned  the  reail  estate,  which  is  located 
in  Lincoln  cotinty,  Kan.,  where  be  resided 
with  his  family.  He  became  insane  some- 
time before  March  8,  1897,  and  wandered 
aw&j  from  bis  home.    Soon  afterwai-ds  be 


appeared  at  the  Governor's  office  In  Top^a 
armed  with  two  revolvers,  and  demanded  of 
that  official  the  redress  of  some  Imaginary 
wrong.  He  was  arrested,  and  tried  for  in- 
sanity In  the  probate  court  of  Shawnee  coun- 
ty, adjudged  a  lunatic,  and  committed  to  the 
State  Asylum  for  the  Insane,  where  he  re- 
mained continuously  until  August  18,  1904, 
when  be  was  discharged  as  restored  to  bis 
right  mind.  A  duly  certified  copy  of  the  in- 
quisition proceeedlngs  whereby  he  was  com- 
mitted to  the  asylum  was  filed  in  the  probate 
court  of  Lincoln  county,  and  application  was 
made  there  for  the  appointment  of  a  guardian 
for  Ilealy's  person  and  estate,  and  the  court 
appointed  John  F.  Linker  as  such  guardian 
April  19,  1897.  Linker  took  immediate  pos- 
session of  the  estate,  returned  an  Inventory 
thereof,  sold  personal  property  under  orders  of 
the  court,  paid  the  debts,  and  generally  man- 
aged the  estate  as  guardian  and  made  reports 
to  the  court.  The  real  estate  had  been  mort- 
gaged by  Healy  and  his  wife  in  1891.  The 
land  mortgaged  consisted  of  160  acres,  the 
north  half  of  which  was  owned  by  the  wife. 
She  died,  leaving  five  children  and  her  bus- 
band  surviving  as  her  heirs.  Afterward, 
and  on  March  13,  1897,  one  Fitzpatrick,  the 
then  owner  of  the  mortgage,  began  a  suit  of 
foreclosure  in  said  Lincoln  county.  Service 
of  summons  upon  Linker  as  guardian  was 
the  only  service  or  notice  given  to  Healy. 
All  the  other  Interested  parties  were  duly 
and  properly  served  with  summons.  On  Au- 
gust 27,  1897,  more  than  four  months  after 
the  appointment  of  Linker,  the  probate  court 
of  Shawnee  county,  Kan.,  appointed  one 
Strauss  of  that  county  guardian  of  the  estate 
of  Healy,  who  qualified  as  such,  but  did 
nothing  whatever  under  such  appointment 
but  make  a  final  report  when  he  was  dis- 
charged after  the  restoration  of  Healy  to 
sanity.  In  the  foreclosure  suit  the  land  was 
duly  sold  to  the  plaintiff,  Fitzpatrick.  The 
sale  was  confirmed  and  a  sheriff's  deed  exe- 
cuted. Fitzpatrick  retained  possession  of  the 
land  afterwards  until  Januai^'  18,  1000,  when 
he  sold  it  to  the  plaintiff  in  error,  who  bought 
In  good  faith  and  for  full  value.  Healy 
claims  the  right  to  redeem  upon  the  ground 
that  the  probate  court  of  Shawnee  county, 
where  he  was  adjudged  to  be  Insane,  had  the 
exclusive  powet  under  the  statutes  to  appoint 
a  guardian,  and  therefore  the  appointment  of 
Linker  in  Lincoln  county  was  void,  service 
of  summons  upon  him  also  void,  and  the 
court  did  not  acquire  Jurisdiction  of  Healy 
in  the  foreclosure  suit.  This  presents  the 
principal  question  In  the  case,  and  the  only 
one  if  the  appointment  of  Linker  was  valid. 

The  sections  of  the  statute  bearing  most  di- 
rectly upon  this  question  are  sections  3941 
and  3045  of  the  Statutes  of  1901,  which,  so 
far  applicable,  read: 

"Sec.  3941.  If  Information  In  writing  Is 
given  to  the  probate  court  that  any  one  in  Its 
connty  Is  an  idiot,  lunatic,  or  person  of  un- 
sound mind,  or  an  habitual  drunkard  and  in- 
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capable  of  managing  his  affairs,  and  praying 
that  an  Inquiry  tlierein  be  bad,  the  court.  If 
satisfied  that  there  is  good  cause  for  the  exer- 
cise of  its  jurisdiction,  shall  cause  the  facts 
to  be  inquired  into  by  a  Jury." 

"Sec.  3945.  *  •  •  Upon  the  return  of 
the  verdict  the  same  shall  be  recorded  at 
large  by  the  probate  Judge,  and  if  it  appear 
that  the  person  is  insane,  and  is  a  fit  person 
to  be  sent  to  the  insane  asylum,  the  court 
shall  enter  an  order  that  the  Insane  person 
be  committed  to  the  State  Insane  Asylum. 

•  •  •  And  If  it  be  found  by  the  jury  that 
the  subject  of  the  inquiry  is  of  unsound  mind, 
or  an  habitual  drunkard  and  incapable  of 
managing  his  or  her  aftairs.  the  court  shall 
appoint  a  guardian  of  the  person  and  estate 
of  such  person." 

It  is  claimed  that  the  words  "the  court," 
used  near  the  close  of  the  last  section  quoted, 
refer  exclusively  to  the  court  in  which  the 
inquisition  was  held;  that  tliis  language  is 
clear,  specific,  and  conclusive.  In  support  of 
this  contention  sections  3048,  3!)T7,  and  3978 
are  cited,  which  read: 

"Sec  3948.  The  court  may,  If  just  cause 
appears  at  any  time  during  the  term  at 
which  an  inquisition  is  had,  set  the  same 
aside  and  cause  a  new  jury  to  be  impaneled 
to  inquire  into  the  fact." 

"Sec.  3977.  If  any  person  shall  allege  in 
writing,  verified  by  oath  or  aflBrmatlon,  that 
any  person  declared  to  be  of  unsound  mind 

•  •    •    has  been  restored  to  his  right  mind, 

•  *  •  the  court  by  which  the  proceedings 
were  had  shall  cause  the  facts  to  be  inquired 
into,  either  by  a  jury  or  without  a  jury,  as 
may  seem  proper  to  the  court. 

"See.  3978.  If  It  shall  be  found  that  such 
person  has  been  restored  to  his  right  mind 

•  *  ♦  he  shall  be  discharged  from  care 
and  custody,  and  the  guardian  shall  immedi- 
ately settle  bis  accounts,  and  restore  to  such 
person  ail  things  remaining  in  his  hands  be- 
longing or  appertaining  to  him." 

It  is  urged  that  the  probate  court  of  Lin- 
coln county  could  not  appoint  a  guardian  for 
the  person  of  Healy  without  having  personal 
jurisdiction  of  him,  which  It  did  not  have, 
as  he  was  then  In  the  asylum  outside  of  that 
county,  and  received  no  notice  of  such  ap- 
pointment. 

On  the  other  hand,  it  Is  Insisted  by  the 
plaintiff  In  error  that  section  3941  of  the 
statute  was  enacted  to  provide  for  a  special 
puri)ose,  and  should  not  be  permitted  to 
interfere  with  the  operation  of  other  sections 
of  that  chapter  according  to  their  apparent 
design;  that  this  section  was  Intended  to 
give  jurisdiction  over  Insane  persons  in  coun- 
ties where  they  do  not  reside,  but  are  merely 
found,  so  that  the  public  might  thereby  be 
protected  from  the  danger  and  annoyance  of 
such  persons;  in  other  words.  It  was  In- 
tended to  meet  the  very  contingency  shown 
by  the  facts  of  this  case.  In  the  organiza- 
tion of  our  courts  it  seems  to  have  been 
intended  that  all  proceedings  relating  to  real 


estate  and  the  settlement  of  estates  should 
telte  place  where  the  subject-matter  of  such 
proceedings  are  located.  This  purpose  is  in- 
dicated by  the  various  statutes  to  such  an 
extent  that  it  may  be  regarded  as  the  settled 
policy  of  the  state.  Statutes  relating  to 
these  subjects  should  therefore  be  construed 
BO  as  to  harmonize  with  this  policy  where 
a  contrary  purpose  Is  not  clearly  expressed. 
In  discussing  the  question  as  to  whether  a 
guardian  for  minor  children  should  be  ap- 
pointed where  the  minors  resided  or  not. 
Justice  Atkinson,  in  the  case  of  Conuell  v. 
Moore,  TO  Kan.  88,  78  Pae  164,  said:  "It 
has  been  and  Is  the  policy  of  the  law  to  give 
to  the  Individnal  a  nearby  and  convenient 
court  Save  in  exceptional  cases  hardships 
have  not  been  visited  upon  the  citizen  by 
requiring  him,  at  the  expense  of  time  and 
means,  to  respond  over  long  distances  to  the 
process  of  the  courts.  The  Jurisdiction  of 
tribunals  having  Judicial  powers  has  wisely 
been  limited  in  that  particular.  In  pur- 
suance of  this  policy  of  the  law  there  has 
been  established  by  the  Legislature  a  pro- 
bate court  in  each  county  of  the  state.  The 
undoubted  purpose  of  the  Legislature  in  so 
doing  was  to  give  to  the  inhabitants  of  each 
county  a  nearby  and  convenient  tribunal 
having  Jurisdiction  of  probate  matters.  It 
will  hardly  be  urged  that  an  exception  to 
these  favors  in  the  law  was  intended  by  the 
Legislature  to  be  made  against  the  resident 
minors.  The  mere  fact  that  the  Legislature 
failed  to  specifically  designate  in  the  act  re- 
lating to  guardians  and  wards  what  pro- 
bate court  would  acquire  jurisdiction  of  the 
person  and  estate  of  minors  will  not  be  pre- 
sumed to  have  been  intended  to  operate 
against  the  minor;  nor  should  it  be  con- 
strued to  his  disadvantage  if  equally  sus- 
ceptible of  two  constructions,  one  to  the 
advantage  of  the  minor  the  other  to  his 
disadvantage.  If,  as  In  the  case  at  bar,  the 
county  adjoining  the  county  of  the  minor's 
domicile  had  jurisdiction  of  the  person  and 
estate  of  the  minor,  as  was  sought  to  be 
exercised  by  the  probate  court  of  Elk  county, 
then  any  county  in  the  state,  no  matter  bow 
remote,  especially  where  there  chanced  to 
be  property  belonging  to  his  estate,  would 
have  or  could  acquire  Jurisdiction.  This 
might  not  only  result  in  much  inconvenience 
and  l>e  used  to  the  minor's  disadvantage  in 
administering  the  affairs  of  the  state,  but 
the  distance  would  necessitate  added  and 
unnecessary  expense."  In  that  case,  there 
being  no  place  designated  by  statute,  the 
court,  in  harmony  with  this  general  policy 
of  the  law,  held  that  Jurisdiction  belonged 
to  the  county  where  the  minors  resided.  In 
this  case,  however,  there  Is  more  difficulty,  as 
the  language  of  sections  3911  and  3945, 
when  construed  together,  furnish  some  rea- 
son for  the  contention  of  the  defendant  in 
error  that  the  words  "the  court,"  as  used 
in  the  last  clause  of  section  3945,  refers  to 
the  court  holding  the  inquisition.    We  ap- 
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predate  this  dlfBcnlty,  bnt  think  It  more  ap- 
parent than  real.  We  feel  satlBfled  In  holding 
that  set-tlon  3041  Is  In  the  natxire  of  a 
police  regulation,  Intended  to  protect  the 
people  of  every  county  from  the  annoyance 
and  danger  Incident  to  the  presence  of 
Rtranfre,  homeless  lunntics  wandering  aboirt 
without  restraint.  "With  this  disposition  of 
that  section  the  whole  act  Is  in  harmony 
with  the  general  policy  of  the  state,  and 
the  rule  announced  In  the  case  of  Connell 
V.  Moore,  supra,  applies  to  Its  provisions,  and 
fixes  the  Jnriadlctlon  of  the  person  and  es- 
tate of  Healy  In  the  probate  court  of  tilncoln 
county.  This  preserves  the  general  sym- 
metry of  the  statutes  as  a  whole,  and  elimi- 
nates many  dlfflcalties  and  Incongruities 
which  would  otherwise  resiilt. 

This  very  case  Illustrates  some  of  the 
mischievous  consequences  which  might  re- 
sult under  a  dlfFerent  rule.  Healy  was  found 
to  be  insane,  a  resident  of  Lincoln  county, 
and  without  an  estate.  No  necessity  ap- 
pearing for  the  appointment  of  a  guardian, 
none  was  appointed  until  several  months  after 
the  appointment  of  Linker  In  Lincoln  county. 
Why  the  appointment  was  made  at  that 
time  does  not  appear.  This  guardian  took 
no  steps  to  find  or  administer  upon  the 
Lincoln  county  estate  of  his  ward,  or  to  do 
anything  whatever  as  such  guardian.  Healy 
left  his  family,  a  farm,  and  personal  prop- 
erty in  Lincoln  connty.  He  might  bare  wand- 
ered into  a  county  where  the  court  would 
not  bare  ascertained  even  the  place  of 
bis  residence.  In  such  case  the  guardian 
would  not  have  known  where  to  look  for 
property  or  family,  and  the  family  would 
not  tiave  Icnown  where  to  apply  for  the 
service  of  a  guardian.  Many  difllcnltles 
might  be  suggested  which  would  make  such 
a  rule  very  Inconvenient  and  objectionable. 
It  may  be  said  that  these  considerations 
belong  to  the  Legislature  rather  than  to 
the  court,  and  this  would  be  true  If  the 
Legislature  had  spoken  in  unmistakable 
terms  upon  this  subject;  bat,  as  it  has  not 
done  so,  courts  In  choosing  between  inter- 
pretations of  the  statute  may  well  consider 
such  matters  in  determining  the  legislative 
Intent 

We  conclade  that  Healy  bad  a  permanent 
residence,  a  home,  family,  and  estate,  real 
and  personal,  in  Lincoln  county.  Becoming 
Insane  there,  he  could  not  change  his  resi- 
dence. The  probate  court  of  Shawnee  coun- 
ty bad  jurisdiction  of  the  person  of  Healy 
for  the  purpose  of  determining  the  question 
of  bis  sanl^  only.  Its  adjudication  of  this 
question  was  final  and  conclusive  everywhere 
and  upon  all  persons. 

Under  these  circumstances,  the  probate 
ooort  of  Lincoln  connty  had  jurisdiction  to 
appoint  a  guardian  to  take  possession  of  tbe 
estate,  real  and  personal,  l>elonging  to  such 
lunatic,  and  to  represent  his  interests  therein. 
Service  upon  such  guardian  In  any  suit  or 
proceeding    in    wUch    tbe    estate    of    such 
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lunatic  was  Involved  Is  binding  upon  mich 
lunatic.  The  fact  of  lunacy  gives  Juris- 
diction to  the  probate  court  where  the  luna- 
tic resides  and  has  an  estate  to  appoint  a 
guardian  to  represent  the  interests  of  such 
lunatic,  bnt  this  jurisdictional  fact  of  lunac>- 
need  not  necessarily  be  first  adjudicated  b.v 
such  court  It  will  be  sufficient  to  accept 
and  act  upon  any  valid  adjudication  thereof. 

The  district  conrt  had  Jurisdiction  of 
Healy  In  the  foreclosure  proceedings,  and 
be  is  bound  thereby.  This  conclusion  makes 
It  unnecessary  to  consider  the  other  questions 
presented. 

The  district  court  Is  reversed,  with  direc- 
tion to  enter  Judgment  for  tbe  defendant, 
Timothy  Foran,  for  costs.  All  the  Justices 
concurring. 


MORRILL  TP.  T.  FLETCHALL  et  al. 
(Supreme   Court  of   Kansas.    May    12.    1006.) 

Towns— .\CTioN  Against  Township— Costs— 

Pbeskntation  ov  Claim. 

Costs  will  not  be  taxed  to  the  successful 
plaintiffs  in  an  action  against  a  township, 
though  the  claim  was  not  before  action  pre- 
sented to  the  township  for  payment;  the  stat- 
ute to  this  effect  in  case  of  a  claim  against  a 
city  not  applying,  there  being  no  such  statute 
with  respect  to  claims  against  townshijis. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Towns,  1 129.] 

Error  from  District  Court,  Brown  County; 
Wm.  I.  Stuart,  Judge. 

Action  by  Charles  E.  Fletchall  and  another 
against  Morrill  Town.shlp.  Judgment  for 
plaintiffs.    Defendant  brings  error.    Affirmed. 

Jas.  Falloon,  for  plaintiff  in  error.  Sam- 
ple F.  Newlou.  for  defendants  in  error. 

PER  CURIAM.  Tbe  plaintiff's  children, 
one  10,  the  other  5,  years  of  age,  were  sent 
by  their  parents  to  a  neighboring  town  in.  a 
one-house  conveyance.  While  tbe  older  son 
was  driving  along  the  public  highway,  the 
vehicle  was  turned  over  into  a  ditch,  the 
younger  child  falling  under  It,  in  consequence 
of  which  be  died.  The  parents  recovered 
judgment  in  this  action  for  damages  against 
the  township  for  the  loss  of  their  child  on 
the  grounds  of  negligence  on  the  part  of  its 
oStcers  In  permitting  the  highway  at  the 
place  where  the  child  was  killed  to  remain 
in  such  condition  as  to  be  dangerous  to  pub- 
lic travel.  An  examination  of  the  errors  as- 
signed discloses  nothing  prejudicial  to  the 
township.  The  contention  Is  made  that  the 
court  should  have  taxed  the  costs  to  the 
plaintiffs,  l)ecaa8e  there  is  no  evidence  that 
the  plaintiffs'  claim  was  presented  to  the 
township  board  for  allowance  before  the  ac- 
tion was  commenced.  This  cannot  be  sustain- 
ed. Counsel  cite  no  such  statutory  require- 
ment, and  we  know  of  none.  The  statute 
which  requires  ail  claims  against  cities  to  be 
presented  to  the  council  for  allowance  or 
costs  shall  not  be  awarded  in  an  action  there- 


Digitized  by 


Google 


'734 


85  PACIFIC  RBPORTEH. 


(SaiL 


oa  docs  not  apply  to  actions  against  town* 
ships.    In  the  absence  of  such  a  statute,  the 
plaintiffs  arc  entitled  to  tbelr  costs. 
The  Judgment  is  affirmed. 


SPAULDIXG  et  al.  v.  PEPPER. 
<Supreme   Court   of   Kansas.    May    12,   1906.) 
Masteb  and  Servant— Action  for  Services 

— I'LEADINO    AND    I'ROOF— VABIANCE. 

In  an  artion  for  the  recovery  of  wages  and 
<'xpense8  under  a  contract  of  hiring,  an  answer 
which  merely  disputes  the  length  of  time  the 
plaintiff  was  in  the  defendant's  service,  and 
pleads  payment,  is  insufficient  to  authorize  a 
forfeiture  of  all  com|>ensation  on  the  ground  of 
dishonesty  and  other  flagrant  misconduct. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingman  Coun- 
ty;   P.  B.  tiUlett,  JudKe. 

Action  by  W.  R.  Pepper  against  H.  W. 
Spaulding  and  others.  Judgmcht  for  plain- 
tiff, and  defendants  bring  error.  Modified 
And  affirmed. 

Geo.  L.  Hay,  for  plaintiffs  in  error.  C.  W. 
Fairchlld,  Geo.  W.  Freerks,  and  M.  G 
Freerks,  for  defendant  In  error. 

BURCII,  J.  The  defendant  Is  a  corporation 
<>ngaged  in  the  manufacture  and  sale  of  bug- 
gies and  other  vehicles.  It  employed  the 
plaintiff  to  work  for  it  as  collector,  agreeing 
to  pay  hhn  $85  per  mouth  und  traveling  ex- 
penses. The  contract  provided  that  it  should 
not  take  effect  until  a  bond  for  the  faithful 
performance  of  the  plaintiff's  duties  was 
given  and  appi-oved.  and  further  provided 
that  the  plaintifT  might  be  discharged  for 
incomrwtency.  ininiorallty,  or  failure  to  com- 
ply with  Instructions.  Ills  instnictlons  cov- 
<>re<l  the  subjects  of  stated  reports  of  business 
-done,  the  keeping  of  accounts,  the  remittance 
of  cash  collected,  and  the  forwarding  of  re- 
newal notes.  The  defendant  undertoolc  to 
forward  drafts  to  co\'er  the  items  of  the 
I>laintiff's  exi)eu8e  accounts  as  soon  as  re- 
ports were  received,  so  as  to  keep  $75  ex- 
pense money  always  with  him.  The  em- 
ployment was  terminated  at  a  time  when  the 
plaintiff  had  lu  his  possession  a  considerable 
sum  of  the  defendant's  money  and  a  number 
of  notes  belonging  to  it  A  replevin  action 
was  Instituted  for  the  notes,  which  were  later 
•delivered  to  the  defendant,  but  the  plaintiff 
<-ontinued  to  retain  tlie  cash.  Afterward  the 
plaintiff  instituted  the  action  from  which 
this  proceeding  in  error  nrises  to  recover 
his  wages,  charging  the  defendant  with  tlie 
amount  due  on  thnt  account  and  the  amount 
of  his  traveling  expenses,  and  giving  the  de- 
fendant credit  for  money  be  had  received. 
The  defendant  answered  pleading  payment, 
and  pleading  facts  showing  that  the  plaintiff 
had  been  In  its  service  for  a  shorter  period 
than  that  stated  in  the  petition.    These  facts 


were  the  failure  to  give  bond  at  the  com- 
mencement of  the  service,  and  a  discharge 
for  incompetency,  immorality,  and  failure 
to  obey  instructions  before  the  date  the  plain- 
tiff claimed  bis  employment  ceased.  A  coun- 
terclaim for  moneys  of  the  defendant  receiv- 
ed and  retained  by  the  plaintiff  was  added 
to  the  answer.  On  the  trial  the  Jury  return- 
ed a  verdict  Cor  tbe  plaintiff.  The  evidence 
introduced  by  tbe  defendxint  would  bear  tbe 
interpretation  that  tbe  plaintiff  bad  been 
quite  remiss  in  following  instructiona.  Be- 
cause of  this  fact,  and  because  of  the  plain- 
tiff's retention  of  the  defendant's  money  and 
notes  after  bis  discharge,  it  is  claimed  tbe 
plaintiff  forfeited  all  compensation,  and  tbe 
court  was  requested  to  instruct  tbe  Jury  upon 
that  theory.  Tlie  refusal  of  tbe  court  to 
give  such  instructions  gives  rise  to  tbe  only 
substantial  law  question  in  tbe  case. 

The  contract  did  not  go  to  the  extent  of 
forfeiting  compensation  for  time  wbicb  bad 
elapsed  in  the  event  of  a  discharge  for  In- 
competency, immorality,  or  disregard  of  in- 
structions. Those  facts  having  been  consid- 
ered by  the  parties  and  made  tbe  subject  of 
a  special  agreement,  tbe  law  should  not,  or- 
dinarily, annex  penalties  beyond  those  stipu- 
lated tor.  Bat  conceding  tbat  the  condnct  of 
tbe  plaintiff  wm  suffldently  culpable  to 
Justify  tlie  application  of  the  rule  sometimes 
invoked  in  cases  of  embezzlement  (Peterson 
V.  Mayer.  46  Minn.  468,  49  N.  W.  240,  13  U 
R.  A.  72)  and  other  flagrant  acts  of  dls- 
bonesty  and  crime  (Turner  v.  Kouwenboven, 
100  N.  Y.  115,  2  N.  B.  637),  the  answer  went 
no  further  than  to  dispute  tbe  length  of  time 
tbe  service  continued,  and  to  allege  payment 
of  the  Indebtedness  described  in  the  petition. 
Tbe  claim  of  a  forfeiture  of  compensation  is 
therefore  not  within  the  contemplation  of 
tbe  answer.  Tbat  such  a  forfeiture  is  a 
matter  of  defense  is  clear,  and  conseqaentiy 
the  facts  upon  which  it  la  based  must  be 
pleaded.  This  l>eiug  true,  the  requested  In- 
structions were  rightfully  refused,  and  the 
si)ecial  questions  which  tlie  court  refnsed  to 
submit  to  tbe  Jury  were  rightfully  withheld. 

Tbe  defendant  submitted  to  the  Jurisdic- 
tion of  the  court  by  giving  a  forthcoming 
bond  for  tbe  attached  property.  Tbe  signa- 
ture used  as  a  basis  for  comparing  handwrit- 
ing appears  to  bare  been  prima  facie  proved. 
Under  the  long  established  practice  in  this 
state,  tbe  general  assignmait  of  "error  of 
law  occnrring  at  tbe  trial"  as  a  ground  for 
a  new  trial  is  not  limited  by  tbe  specific 
mention  of  grounds  wbicb  by  construction 
might  have  been  Included  within  it 

No  answer  having  been  made  to  the  sixth 
assignment  of  error,  the  Judgment  of  the  dis- 
trict court  will  be  modified  by  reducing  it 
$15.20.  As  modified,  tbe  Judgment  Is  affirm- 
ed. The  costs  in  this  oourt  are  divided.  All 
the  Justices  coucurring. 
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BENNETT  r.   CUMMINGS. 
(Supreme   Court   of   Kansas.    May   12,   1006.) 

1.  Sales— Contract. 

Where  one  dealer  solioitB  another  to  make 
an  offer  to  buy  certain  produce,  the  latter  wires 
Ruch  an  offer,  givin;;  terms  in  full,  and  the 
former  sends  an  answer  in  the  form  of  a  state- 
ment that  he  will  sell  the  produce  mentioned, 
repeatini;  the  very  terms  of  the  offer,  a  contract 
of  purchase  and  sale  is  thereby  effected. 

2.  Same— AcQuiEscENOB— Tebmh. 

In  such  a  case,  where  a  time  of  delivery  is 
mentioned  in  the  request  for  an  offer,  a  shorter 
time  is  named  in  the  offer,  and  the  final  tele- 
liTam  is  silent  on  the  subject,  circumstances 
may  justify  treating  such  silence  as  an  ac- 
quiescence by  the  seller  iu  the  time  proposed 
by  the  buyer,  and  held,  that  such  circumstances 
exist  in  the  present  case. 

3.  Same— Acceptance. 

Where  the  acceptance  of  an  offer  is  other- 
wise sufficient,  it  is  not  rendered  ineffective  by 
the  addition  of  words  which  do  no  more  than 
state  a  condition  which  the  law  would  imply  in 
any  event. 
(Syllabus  by  the  Court.) 

Error  from  PlstrictCourt,  Marshall  County; 
Snm  Kimble,  Trial  Jndue. 

Action  by  A.  H.  Bennett,  doln^  biifilness  rh 
the  Bennett  Commission  Company,  n^inst 
M.  T.  Cwmmlnjrs.  Jti(l»fment  for  defentlnnt, 
and  plaintiff  brings  error.  Reversed  and  re- 
manded. 

M.  M.  Miller  (W.  S.  (ilass  and  E.  S.  Qnin- 
ton,  of  counsel),  for  plaintiff  in  error.  L.  M. 
Pemberton,  for  defendant  in  error. 

MASON,  J.  A.  H.  Bennett,  of  Topeka, 
who  does  business  under  the  name  of  the 
"Bennett  Commission  Conjpany,"  brought  an 
action  nfntinst  M.  T.  CuniiuiuKS.  of  Beatrice. 
Neb.,  to  recover  daiuaKes  for  the  failure  of 
the  latter  to  comply  wltli  a  contract  for  the 
sale  to  the  former  of  a  quantity  of  corn.  L'p- 
on  the  trial  the  dofoudant  objected  to  the 
introduction  of  any  evidence  under  the 
petition,  for  the  reason  that  It  failed  to  state 
facts  sutflcient  to  constitute  a  cause  of  action. 
The  court  sustained  the  objection  and  ren- 
dered judKraent.  which  the  plaintiff  now  seeks 
to  reverse.  The  ne;rotiutions  between  the 
partle«i  which  the  plaintiff  claims  culmi- 
nated In  a  contract  were  condticted  by  the 
interchange  of  teleBrnms  and  letters  while 
one  was  in  Topeka  and  the  other  In  Beatrice. 
The  contention  of  the  defendant  is  that  this 
correspondence  consisted  merely  of  a  series 
of  projwsitlons  and  counter  proi)osition8,  and 
never  resulted  In  a  definite  offer  and  accept- 
ance: that  the  minds  of  the  parties  never 
met  upon  all  the  essential  elements  involve<l, 
and  consequently  no  contract  was  ever  en- 
tered into;  and  thnt  all  of  the  communi- 
cations having  any  color  of  acceptance  were 
qualified  by  new  conditions,  which  prevented 
them  from  being  snch  in  fact.  Whether  this 
contention  is  sound  Is  the  sole  matter  to  be 
here  determine<l. 

The  disputeil  questions  of  law  might  per- 
haps lie  adequately  presented  by  means  of 
an  abridgement  of  the  correspondence  re- 


ferred to;  but  In  order  that  every  detail  of 
the  controversy  may  be  exhibited,  it  Is 
deemed  expedient  to  show  in  fnll  all  com- 
munications tliat  passed  between  the  parties, 
as  alleged  In  the  petition.  They  were  as 
follows: 

(1)  Telegram:  "Beatrice,  Nebr.,  May  18. 
1903.  Bennett  Commission  Company,  Topi'kn. 
Kansas:  Give  me  best  bid  10,000  No.  3. 
white  com  or  better,  same  No.  3  mixed  corn, 
or  better  to  be  delivered  to  TTnlon  Pacific 
Railway  at  Beatrice  within  fifteen  days.  M. 
T.  Cummings." 

(2)  Telegram:  "Topeka,  Kansas,  May  18th. 
1903.  'SI.  T.  Cummings,  Beatrice.  Nebr.: 
Will  pay  41  cents  per  bnshel  for  5.000  bu.  No. 
3  or  better  mixed  corn  at  Kansas  City,  and 
will  pay  42  cents  per  bushel  for  5,000  bushel 
No.  3  or  better  white  com  at  Kansas  City. 
Reply  instantly  one  week  for  shipment. 
Bennett  Commission  Co." 

(3)  Telegram:  "Beatrice.  Nebr.,  May  18. 
Bennett  Com.  Co.,  Topeka,  Kansas:  Will 
sell  you  5.000  basheis  No.  3  or  better  mixed 
com  on  track  at  Kansas  City  at  41  cents  jht 
bushel,  and  5,000  bushels  of  No.  3  or  better 
white  corn  on  track  at  Kansas  City  at  42 
cents  per  bnshel.  Terms  good  firms.  M.  T. 
Cummings." 

(4)  "Beatrice.  Neb..  May  18,  1903.  M.  T. 
Cummings, Grain.  Bennett  Com.  Co..Toi>eka. 
Kansas — Dear  Sirs:  I  hope<I  In  the  attached 
message  to  interest  you  in  my  desire  to  sell 
10,0(X)  bu.  each  of  white  and  mixed  com  on 
the  V.  P.  Am  shelling  from  my  own  cribs 
here.  .  I  would  not  want  to  sell  for  inspection 
beyond  K.  C.  and  yet  we  think  that  if  any 
corn  is  safe  to  ship  further  south  this  com 
■would  be.  I  have  quite  a  line  of  It  left,  and 
If  you  are  strong  In  the  market  should  like 
to  have  your  bids  from  time  to  time.  Yonrs. 
tnil.V,     M.  T.  Cummings." 

(5)  "Beatrice.  Neb.,  May  18.  1903.  M.  T. 
Cummings,  C}rnln.  Bennett  Commission  Co., 
Topeka,  Kansas — Dear  sirs:  This  will  con- 
firm sale  to  yon  of  5.000  bu.  3  or  l)etter  mixed 
and  .5,000  bu.  3  or  better  white  com  at  41 
and  42  cents  resi)ectively  track  K.  C.  .\m 
hoping  this  will  turn  out  to  he  Toi)eka  terms. 
We  are  not  partial  to  K.  C.  and  would  it  to 
be  good  firms  if  that  destination  which  your 
message  seems  to  Indicate.  In  any  event 
would  not  want  terms  sontli  of  K.  C.  Have 
had  all  the  grief  I  can  stand  for  this  season. 
This,  liowever.  will  be  corn  from  my  cribs 
and  if  any  corn  is  safe  to  send  south  without 
kiln  drying  I  think  this  woiild  be.  I  do  not 
care  to  dabble  in  that  ninrUet  at  my  own 
risk,  liowever — never  again  forever.  Yours 
truly.  M.  T.  Cummings.  Am  trying  to  get 
shelling  started  tomorrow,  and  think  can 
get  It  forward withintliewoeks  time  M.  T.  C." 

(Ct)  "Confirmation  of  Purchase.  The  Ben- 
nett Commission  Co.  Topeka,  Kans.,  Sta. 
A,  May  18,  ini«.  51.  T.  Cunnnlugs.  Beatrice, 
Neb. — Dear  Sir:  This  confirms  our  purchase 
from  you  to-dny.  per  wire  of  ,").000  bushels  of 
3  or  l)etter  white  corn   at  42  cents,   track 
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Kansas  City  subject  to  Kansas  Inspection, 
destination  -weights,  to  be  shipped  from 
Beatrice,  Neb.,  In  seven  days  via  U.  P.  Uy., 
and  billed  to  us  at  Topelsa,  Kaus.  Yours 
very  respectfully.  The  Bennett  Commission 
Co..  by  F.  H.  B." 

(7)  "Confirmation  of  Purchase.  The  Ben- 
nett Commission  Co.  Topeka,  Kans.,  Sta.  A, 
May  IS.  1003.  M.  T.  Cummings,  Beatrice. 
Xeb. — Bear  Sir:  This  confirms  our  purchase 
from  yon  to-day,  per  -wire  of  5,000  bushels 
of  3  or  better  mixed  com  at  41  cents,  track 
Kansas  City,  subject  to  Kansas  Inspection, 
destination  weights  to  be  shipped  from 
Beatrice,  Neb.,  in  seven  days  via  V.  P.  By., 
and  billed  to  us  at  Topeka,  Kans.  Tours 
very  respectfully.  The  Bennett  Commission 
Co..  by  F.  H.  B." 

(S)  "JI.  T.  Cummings,  Grain.  Beatrice, 
Nel)..  May  19. 1003.  Bennett  Commission  Co., 
Topeka.  Kans. — Dear  Sirs:  I  have  your  favor 
of  the  18th.  with  confirmations  which  I  note 
read  K.  C.  grades  "Destination  weights." 
Please  advise  where  and  by  whom  this  grain 
is  supposed  to  l>e  weighed.  In  selling  to  local 
trade  beyond  K.  C.  and  outside  Memphis  I 
have  been  getting  settlement  on  my  own 
weights  and  other  terms  would  not  look  at- 
tractive nor  satisfactory.  Even  Memphis 
weights  would  carry  with  them  some  proviso 
as  to  who  the  weighing  firms  should  be. 
Yours  truly,  M.  T.  Cummings,  M.  T.  C.  Are 
you  not  fixed  to  give  me  Topeka  terms  on 
tills  stuff." 

(9)  "Topeka,  Kansas,  May  20th,  1903.  M. 
T.  Cummings,  Beatrice,  Neb. — Dear  Sir:  Ac- 
kiiowleOging  your  two  favors  of  the  19th,  al- 
low 08  to  sjiy  that  as  our  confirmation  shows 
we  expect  to  give  you  Kansas  state  inspec- 
tion and  will  add  that  we  also  exi)ect  to 
give  you  Topeka  weights.  We  have  no  In- 
tention of  asking  you  to  accept  destination 
weights  at  a  little  Interior  point  where  weigh- 
ing is  not  reliable.  Yours  truly.  The  Bennett 
Commission  Co." 

(10)  "Topeka,  Kan.,  May  23d,  1903.  M.  T. 
Cummings.  Beatrice,  Nebraska — Dear  Sir: 
The  party  to  whom  we  sold  the  corn  bought 
from  you  is  already  beginning  to  make  In- 
quiries as  to  Its  arrival  and  we  presume  that 
it  will  be  imperative  that  all  bills  of  lading 
and  weigh  bills  be  dated  within  the  time 
limit  of  the  contract  in  order  to  have  the 
gi-nin  applied  thereon.  Please  hurry  this 
matter  up  as  rapidly  as  you  can.  Yours  tru- 
ly. The  Bennett  Commission  Co." 

(11^  "M.  T.  Cummings,  Grain.  Beatrice, 
Neb.,  May  2.jth.  1903.  Bennett  Com.  Co.,  To- 
peka, Kansas — Dear  Sirs:  I  note  your  letter 
of  the  23a.  Also  that  to-day  is  last  day  of 
our  trade.  I  shall  be  down  to  road  to-day 
and  if  I  can  get  anything  forward  will  do  so, 
but  the  heavy  rains  have  probably  put  us 
clear  out  this  time.  Yours  truly,  M.  T.  Ciun- 
mings." 

The  plaintiff  maintains  that  the  three  tele- 
grams resulted  in  a  complete  contract,  which 
was  coulirmed  by  the  subsc(iueut  letters  and 


was  never  abrogated.  The  defendant  liusists 
that  the  third  telegram  was  not  the  accept- 
ance of  the  offer  made  in  the  second  one,  but 
was  merely  the  submission  of  an  independent 
proposition,  which  the  plaintiff  might  accept 
or  reject.  The  connection  between  the  tele- 
grams, however,  is  too  obvious  and  too  inti- 
mate to  he  Ignored.  The  seller  wires  to  the 
buyer  asking  for  an  offer.  The  offer  is  made. 
The  seller  then  replies,  bnt.  Instead  of  re- 
ferring In  terms  to  the  message  he  has  re- 
ceived, and  either  accepting  It  or  proposing 
a  modification,  he  states  In  detail  what  be  is 
willing  to  do.  Under  the  circumstances 
stated,  if  the  essential  features  of  the  trade 
Indicated  In  the  last  telegram  are  Identical 
with  those  of  the  one  preceding  It,  It  Is,  in 
effect,  an  acceptance  of  It,  and  requires  no 
answer  in  order  to  complete  the  contract 
The  two  telegrams  correspond  exactly,  except 
that  in  the  last  there  Is  no  reference  to  the 
time  of  delivery,  and  the  words  "terms  good 
firms"  are  added.  The  matter  of  time  is  of 
course  Important,  and  unless  It  was  agreed 
upon  there  could  be  no  meeting  of  the  minds 
of  the  parties.  The  first  telegram  sent  by 
Cummings  solicited  an  offer,  and  referred  ex- 
pressly to  the  time  of  shipment,  placing  it 
within  15  days.  In  response  to  this  Bennett 
submitted  an  offer  reducing  the  time  to  one 
week,  and  asking  an  Immediate  reply.  An 
answer  was  at  once  made  which  restated  the 
other  terms  of  the  sale,  bnt  was  silent  as  to 
the  time.  The  consideration  of  time  cannot 
be  thought  to  have  been  overlooked.  That  it 
was  given  attention  by  both  parties  la  mani- 
fest from  the  first  two  telegrams,  and  In  view 
of  this  fact  It  cannot  be  supposed  that  Ciun- 
mlngs  when  be  sent  his  last  dispatch  Intended 
to  leave  the  time  of  delivery  open.  He  must  be 
deemed  either  to  have  stood  upon  his  own 
first  proposal  in  that  regard,  or  to  have  ac- 
quiesced In  the  modification  made  by  Bennett. 
Inasmuch  as  Bennett  in  his  offer  distinctly 
placed  the  time  of  shipment  at  one  we^,  and 
asked  an  immediate  reply,  and  as  an  imme- 
diate reply  came  which  was  absolutely  silent 
as  to  this  feature  of  the  case,  we  decide  that 
such  silence,  under  the  circumstances,  Is  fair- 
ly to  be  Interpreted  as  an  acceptance  of  the 
conditions  imposed  in  this  respect  by  Bennett 
That  It  was  so  Intended  by  Cummings  Is  ap- 
parent from  the  fact  that  in  his  letter  follow- 
ing bis  second  telegram,  and  written  on  the 
same  day  (communication  No.  5),  he  luider- 
took  to  confirm,  not  merely  an  unaccepted  of- 
fer on  his  part  to  sell,  but  an  actual  sale  of 
the  com  described,  and  added  that  he  thought 
he  could  get  it  forw-ard  "within  the  week's 
time";  reference  obviously  being  had  to  the 
time  proposed  by  Bennett  and  accepted  by 
him. 

If  the  words  "terms  good  firms"  added  to 
the  second  telegram  sent  by  Ctuumiugs  im- 
ported a  new  condition,  they,  of  course,  pre- 
vented its  operating  as  an  acceptance  of  Ben- 
nett's proposal.  However  blind  the  expres- 
sion may  seem  in  itself,  it  is  not  difficult  to 
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nttacb  n  monnlng  to  It  when  it  Is  read  in  the 
light  of  tlie  whole  coiTPspontleiiee.  It  clearly 
meant  that  the  corn  was  to  be  weighed  at  Its 
dextiuation  by  resiionsible  bualueHK  lueu ; 
that  Ciinmiings  did  not  bind  blinself  to  ac- 
cept weights  made  by  unreliable  people.  In 
the  absence  of  a  special  agreement,  there  was 
no  obligation  on  his  part  to  do  so.  The  wonls 
used  did  not  affect  the  contract  between  the 
parties.  The  situation  was  the  same  as 
though  Cummiugs  had  said  "I  reserve  tlie 
right  to  insist  upon  honest  weiglits."  The 
mere  declaration  of  a  matter  which  the  law 
dearly  implied  was  not  the  addition  of  a 
new  term. 

Since  we  hold  that  a  complete  agreement 
for  the  sale  and  purchase  of  the  corn  result- 
ed from  the  interchange  of  the  commuuicu- 
tions  thus  far  speclficaliy  mentioned,  it  is  un- 
necessary to  discuss  the  remainder  of  the 
forresjiondence  further  than  to  say  that  at  no 
•stage  of  the  negotiations  could  it  be  contend- 
ed with  any  plausibility  that  Bennett  had 
abandoned  the  contract,  or  otherwise  forfeit- 
Pi\  his  right  to  demand  its  performance.  In- 
deed, no  serious  differences  appear  to  have 
arisen  l>etween  the  parties.  Their  subsequent 
letters  have  the  color  of  discussions  relating 
to  the  interpretation  to  be  placed  upon  a  con- 
tract already  entered  into,  or  to  con<-essions 
tliat  might  l)e  made  as  a  matter  of  grace  upon 
one  side  or  the  otlier.  If  there  were  any  mis- 
conceptions upon  either  side  or  uiwn  both  of 
the  effect  of  the  contract,  or  if  by  common 
consent  its  terms  were  modified,  neither  fact 
is  now  important.  AVe  are  concerned  here 
only  with  the  luquio*  whether  the  petition 
stated  a  <iiuse  of  action;  that  is,  whether 
the  correR|><)ndence  it  sets  out  shows  a  com- 
l)leted  agroeniont. 

This  question  being  answered  in  the  affirm- 
ative, it  results  that  the  judgment  must  be 
reversiMl.  and  the  oiuse  remanded  for  furtlier 
proceedings.    All  the  Justices  coiu-urring. 


SAMSON  T.  ZIM.MEUMAX. 
{Siipromo   Court    of    Kaiisa.<<.    Hay    12.    100(i.> 

1.  Tkiai,  —  Verdict— Special   FiNDixtis— Is- 
c<'.vri.ite:«<-ie?.. 

In  «  trial,  wliere  one  special  finding  of  the 
jury  i«  ni>pnrpnt1y  adverse  to  and  destructive  of 
the  smi-rnl  verdict,  if  tiiorp  he  any  mnterinl 
fiK't  in  is^iip  wliicli  was  omilfpd  and  not  suli- 
jiiittMl  to  tlie  jury  for  siwcial  fiiidin»;.  and  which, 
if  found  favorable  to  the  gpneral  verdict,  would 
su|>|>ort  it  and  would  overcomo  tlie  adverse 
liiulini:.  tiicn  it  must  be  presumed  tluit  the  jury 
deterniincil  such  omitted  fact  in  iinrinony  with 
tlie  general  verdict :  in  otlier  words,  ali  the 
facts  in  issue  which  are  not  S|H>cialiy  found 
siiouid  lie  presHiiie<1  to  have  lieeii  deteriiiinetl  in 
accordiiiice  with  their  generni  verdict. 

2.  ('ovenaxts—Bbeacii— Eviction  of  Gran- 
tek. 

A  grantor  of  real  estate  by  a  deed  of  general 
warranty  is  responsible  in  damages  to  his  gran- 
tee when  a  final  judgment  U  rendered  evicting 
liis  grantee  from  his  possession  of  tlio  premises, 
or  awarding  the  title  or  any  portion  thereof  to 
another  upon  any  alleged  right  or  lien  antedating 


the  conveyance,  provided  the  grantor  has  prop- 
er notice  to  appear  and  defend  such  action,  or 
does  in  fact  appear  therein;  and  this  notwith- 
standing the  judgment  is  based  upon  the  erro- 
neous finding  that  the  grantor  was  jiot  the  full 
and  free  owner  of  the  premises  at  the  time  of 
the  conveyance.  The  grantor  must  defend  ac- 
cording to  his  covenant,  and  if  he  fails  in  his 
defense  it  is  at  iiis  own  peril. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Robert  C.  Ileizer,  .Judge. 
Action  by  .Tolianna  Henrietta  Zimmerman 
I  against  William  Zimmerman.    On  the  death 
I  of  plaintiff,  C.  I>.  Samson,  administratrix,  was 
I  substituted.    .Judgment    for    defendant,    and 
I  plaintiff    brings    error.     Reversed    and    re- 
umnded. 

This  action  was  brought  by  Jolinntm  Hen- 
rietta Ziinincrman.  since  deceased,  again.«t 
the  defendant,  William  Zimmerman,  In  the 
district  court  of  Shawnee  county  to  rei-over 
damages  on  the  breach  of  warranty  in  a  deed 
e.vecuted  by  the  defendant  to  the  ptolntlff  in 
188.'},  purporting  to  convey  certain  real  estate 
in  said  county,  with  the  usual  covenants  of 
warranty,  and  for  the  consideration  of  |1,.500. 
■  The  case  was  trietl  in  said  <;ourt  to  a  jury, 
and  the  jury  returned  the  following  verdict 
omitting  the  title,  viz.:  "We,  the  jury  im- 
paneled and  sworn  in  the  aliove-entitled  case, 
do  uiion  our  oaths  find  for  the  plaintiff,  and 
assess  her  damages  at  fifteen  hundred  dollars. 
J.  M.  Orner,  Foreman."  In  addition  to  the 
general  verdict  the  court  submitted  the  fol- 
lowing questions,  and  the  jury  returned  the 
following  answers  thereto:  "(1)  At  the  time 
of  the  execution  of  tlie  dee<l  in  controverey, 
was  the  defendant  the  owner  of  the  lots  on 
Topeka  avenueV  Ans.  Yes.  (2)  If  you  an- 
swer (luestion  number  one  in  the  negative, 
then  state  what  interest  he  had  in  the  prem- 
ises?   Ans. .    (3)  If  anj-thlng  was  paid. 

how  and  with  what  did  she  pay  therefor? 
Ans.  We  have  no  evidence  just  how  or  In 
what  manner  this  was  paid,  whether  in  draft, 
check,  or  currency.  (4)  Did  Willliun  Zim- 
merman re<-eive  anything  for  this  property  or 
for  making  the  deed?  Ans.  Yrs.  (."i)  If  yes, 
how  much  did  he  receive?  Ans.  Fifteen  hun- 
dred and  fifty  dollars.  («)  How  and  in  what 
manner  was  this  iiald?  Ans.  We  have  no 
evidence  Just  how  or  In  what  manner  this 
was  paid,  whether  In  draft,  check,  or  cur- 
rency. J.  M.  Orner,  Foreman."  And  there- 
upon the  jury  was  dischargecl  without  any 
motion  from  either  party  to  in  any  way 
change  or  correct  any  matter  appearing  in 
the  special  findings,  and  thereafter,  without 
any  niotion  by  eitlier  party  for  a  new  trial, 
the  defendant  filed  his  motion  for  judgment 
in  his  favor  upon  the  special  findings  of  tlie 
jury  notwitlistanding  the  general  verdict,  and 
the  plaintiff  filed  lier  motion  for  judgment  on 
the  general  venlict  in  her  favor  notwith- 
standing the  special  findings  of  fact  ThJ- 
court  overruled  tlie  motion  of  the  plaintiff 
and  sustained  the  motion  of  the  defendant 
and  adjudged  that  the  plaintiff  take  nothing 
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by  her  action  and  that  the  defendant  recover 
his  coBts.  At  some  stage  of  the  proceedings 
the  plaintiff  died,  and  the  action  wan  brought 
here  by  the  administratrix  of  her  estate  to 
revei-se  said  judgment 

A.  B.  Jetniore,  for  plaintiff  in  error.  rx)oni- 
Is,  Blair  &  Scnndrett,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facta).  The 
case  was  brought  here  on  ,i  transcript,  and 
of  course  does  not  include  the  evidence  and 
It  does  not  include  the  Instructions  of  the 
court  to  the  jnry;  so  prnctlcnlly  tlie  only 
question  presented  for  o\ir  determination  Is 
whether  the  court  should  have  rendered  Judg- 
ment upon  the  general  verdict  In  favor  of  the 
plaintiff,  or.  In  other  words,  whether  the 
court  erred  In  disregarding  the  general  ver- 
dict and  rendering  Judgment  ui)on  the  special 
findings  of  fact  In  favor  of  the  defendant. 
It  will  be  observed  that  the  general  verdict 
Is  In  favor  of  the  plaintiff,  and  all  the  special 
findings  of  fact  are  favorable  to  the  plaintiff 
iHiless  It  be  Xo.  1.  To  detennlue  whether 
there  is  an  irreconcilable  contradiction  be- 
tween finding  No.  1.  and  the  grneral  verdict, 
we  have  to  examine  the  pleadings  to  sec  what 
were  the  Issues.  The  plaintiff  In  her  petition 
makes  the  following  allegations.  (1)  The  ex- 
ecution and  delivery  of  the  deed  for  the  con- 
sideration of  $1,.500  paid,  a  copy  of  which  is 
attached  to  the  petition,  and  which  contains 
a  general  covenant  of  warranty  in  the  usual 
form,  viz.:  "*  •  •  That  at  the  delivery 
of  these  presents  he  Is  lawfully  seised  In  his 
own  right  of  an  absolute  and  indefeasible  es- 
tate of  inheritance  in  fee  simple  of  and  in  all 
and  singular  the  above  granted  and  descrllied 
premises,  with  the  appurtenances;  that  the 
same  are  free,  clear,  discharged,  and  unln- 
cimibered  of  and  from  all  former  and  other 
grants,  titles,  charges,  estates.  Judgments, 
taxes,  assessments,  and  Incnmbrances  of 
what  nature  or  kind  soever,  and  that  he  will 
warrant  and  forever  defend  the  same  unto 
said  party  of  the  second  part,  heirs  and  as- 
signs, against  said  party  of  the  first  part,  his 
heirs,  and  all  and  every  person  or  persons 
whomsoever  lawfully  claiming  or  to  claim 
the  same.  (2)  Plaintiff  alleges  that  defend- 
ant, William  Zimmerman,  his  heirs  and  ex- 
ecutors, have  not  warranted  and  defended 
said  real  estate  with  the  apimrtenances  to 
the  plaintiff,  her  heirs  and  assigns,  against 
all  and  every  person  or  persons  whomsoever 
lawfull.v  claiming  or  to  claim  tiie  same,  as  ho 
was  bound  to  do;  but.  on  the  ccmtrai-y,  plain- 
tiff avers  that  at  the  time  of  the  execution 
and  delivery  of  said  deed  the  paramount  title 
and  freehold  of  the  undivided  two-thirds  of 
said  real  estate  was  In  William  Opp  and 
Phillip  Zimmerman;  that  by  virtue  of  said 
paramount  title  the  plaintiff  afterwards,  to 
wit,  at  the  September  term,  IWl,  of  the  dis- 
trict court  of  Shawnee  county,  Kansas,  In 
an  action  wherein  said  William  Opp  was 
plaintiff  and  the  heirs  of  Phllllr)  Zimmerman 


and  the  defendant,  William  Zimmerman, 
were  defendants,  the  said  William  Zimmer- 
man then  and  there  appearing  thereto  and 
having  full  knowledge  thereof,  he  not  having 
good  and  sufficient  title  thereto,  by  the  con- 
sideration of  said  court  plaintiff  was  dispos- 
sessed and  evicted  out  of  and  from  the  un- 
divided ,two-thlrd«  of  said  real  estate  and  all 
the  appurtenances  thereof  by  due  course  of 
law,  and  so  the  said  defendant,  William  Zim- 
merman, his  heirs  and  executors,  have  not 
kept  and  performed  his  covenants  in  said 
deed,  but  have  broken  and  made  breach  of 
the  same."  (3)  That  plaintiff  had  ex|)euded 
$.'iOO  in  defending  said  action,  and  had  stis- 
tained  damages  by  reason  of  the  premises  in 
the  sum  of  SL.'iOO.  ending  In  a  prayer  for 
Judgment  for  $1,800.  On  leave  the  plaintiff 
afterwards  filed  supplementary  allegations 
and  amendments  to  her  original  petition  as 
follows:  "Now  comes  the  plaintiff,  Johanna 
Henrietta  Zimmerman,  and  by  way  of  amend- 
ment and  supplementary  petition,  in  addition 
to  her  original  petition  herein,  says:  That 
the  defendant,  William  Zimmerman,  with  the 
Intent  to  cheat  and  defrand  the  plaintiff,  ana 
in  utter  disregard  of  his  covenants  for  title 
contained  in  said  deed,  did,  as  plaintiff  has 
lieen  Informed  and  !)elleve8,  induce  said  Wil- 
liam Opp  as  plaintiff  to  Institute  said  ac- 
tion In  said  district  court,  and  make  him  a 
co<lefendant;  that  said  defendant  appeared  In 
said  action,  and  refused  to  protect  and  de- 
fend his  covenant  for  title  in  his  said  deed. 
as  be  was  Ixiunl  to  do,  but  claimed  to  own 
the  titlp  and  estate  to  and  In  said  real  estate, 
notwithstanding  said  covenant  for  title  In 
his  said  deed;  that  In  furtherance  of  said 
fraud,  and  during  the  pendency  of  said  ac- 
tion, Mary  M.  Zimmerman,  the  wife  of  said 
defendant,  with  the  knowledge  and  approba- 
tion of  said  defendant,  and  in  furtherance  of 
the  intention  of  said  defendant  to  cheat  and 
defraud  the  plaintiff,  in  his  refusal  to  defend 
said  title,  on  or  about  the  28th  day  of  May, 
1!K)1,  during  the  iiendeucy  of  said  action, 
with  full  knowledge  of  all  the  facts,  and  to 
assist  the  defendant  In  cheating  and  defraud- 
ing tlie  plaintiff,  for  a  nominal  consideration 
procured  the  said  William  Opp  to.  and  who 
did  by  his  deed  of  that  date,  convey  and 
transfer  said  real  estate  to  her,  the  said 
Mary  M.  Zimmerman,  and  who.  In  virtue 
of  said  deed,  claims  to  own  the  interest  of 
said  William  Opp  in  said  real  estate.  Plain- 
tiff further  states  that.  In  pursuance  of  the 
Judgment  and  order  of  the  said  disstrlct  court 
rendered  in  said  action,  said  real  estate  was 
by  the  sheriff  of  Shawnee  county,  Kansas, 
duly  sold  at  publU;  auction  on  the  19th  day 
of  :klay.  1!)02.  and  that  plaintiff.  In  order  to 
'  preserve  her  rights.  Interest,  and  estate  in 
said  real  estate  at  said  sherlfTs  sale,  was 
compelled  to  and  did  bid  in  and  buy  said 
real  estate  for  the  price  and  consideration 
of  |2,U00.  the  defendant  l>elng  present  at  sncli 
sale,  and  refused  to  protect  and  defend  his 
said  covenants  for  title  contained   In  said 
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■deed,  as  he  bad  obligated  himself  to  and  was 
bound  to  do."  To  tbls  petition  as  amended 
and  sapplemented  the  defendant  filed  the  fol- 
lowing  answer,  omitting  title:  "Now  comes 
said  defendant,  William  Zimmerman,  and  for 
bis  answer  to  the  plaintiff's  petition  and  to 
the  'amendment  and  Bui>plementary  petition' 
herein  filed:  (1)  Denies  euch  and  every  al- 
legation made  or  contained  in  said  petition 
and  in  said  'amendment  and  supplementary 
petition.'  (2)  And  for  a  second  and  further 
answer  herein  this  defendant  says  that  said 
plalntiir  never  did  nor  did  any  person  for  her 
t'ver  pay  to  said  defendant,  or  to  any  person 
for  him,  any  consideration  whatsoever  for 
said  property  or  for  malting  of  said  deed,  and 
that  tliere  was  no  consideration  for  said  dceil 
or  any  covenant  therein  contained.  (3)  And 
said  defendant  says  that  he  executed  said 
deed,  of  which  a  copy  is  attached  to  said 
plaintiff's  petition,  only  to  enable  said  plain- 
tiff to  become  surety  for  said  defendant  and 
for  Phillip  Zimmerman  and  other  employ^ 
of  said  defendant  upon  ball  bonds,  recogni- 
zances, undertakings,  or  other  bonds  for  the 
appearance  In  any  court  of  said  William 
Zimmerman  or  said  Phillip  Zlmnieruiau.  or 
other  employes  of  said  defendant,  to  answer 
in  prosecutions  for  violation  of  the  prohibi- 
tory laws  of  the  state  of  Kansas,  which  were 
then  threatened  against  them,  or  which  they 
apprehended,  and  to  Invest  said  plaintiff  with 
the  record  title  to  Buffloleut  property  so  that 
she  would  be  accepted  as  such  surety,  and 
never  executed  any  snch  bond,  recognisance, 
or  mtdertaking,  and  never  received  or  paid 
any  liability,  money,  or  expenses  under  or  in 
connection  therewith;  and  defendant  says 
there  was  no  consideration  for  said  deed  or 
for  any  of  the  covenants  therein  contained." 
And  to  this  answer  the  plaintiff  replied  as 
follows,  omitting  title:  "The  plaintiff,  Johan- 
na Henrietta  Zimmerman,  for  her  reply  to 
the  defendant's  answer  herein,  says:  First. 
8he  denies  all  and  singular  the  allegations 
and  averments  contained  In  the  second  and 
third  defenses,  and  each  of  them,  of  said  an- 
swer. Second.  For  forther  reply  to  second 
and  third  defenses  of  said  answer  and  each  of 
them  the  plaintiff  snys  that  In  a  certain  ac- 
tion pending  In  this  court '  wherein  one  Wil- 
liam Opp  was  plaintiff  and  the  plaintiff, 
Johanna  Henrietta  Zimmerman,  the  defend- 
ant, William  Zimmerman,  and  others  were 
defendants,  the  said  defendant  William  Zim- 
merman, by  way  of  answer  and  cross-petition 
therein,  set  up  as  his  cause  of  action  and  de- 
fense against  the  plaintiff  for  the  same  iden- 
tical defenses  as  set  forth  In  said  second  and 
third  defenses  herein;  and  that  on  the  22d 
day  of  July,  A.  D.  1001,  by  the  consideration 
of  said  court,  the  plaintiff  recovered  a  judg- 
ment against  said  defendant,  William  Zhn- 
merman.  upon  his  said  answer  and  cross- 
petition  for  costs  of  said  action,  and  which 
judgment  is  unreversed.  Wherefore,  plaintiff 
demands  judgment  as  prayed  for  in  her  peti- 
tion in  said  case." 


From  these  pleadings  It  will  be  noted  that 
the  plaintiff  asserted  that  the  defendxct  was 
not  the  owner  of  the  two-thirds  interest  in 
the  land  In  question  at  the  time  of  the  de- 
livery of  the  deed,  but  that  William  Opp  and 
Phillip  Zimmerman  were  the  owners  of  such 
Interest,  and  In  the  amendment  the  plaintiff 
alleged  that  the  defendant  Induced  William 
Opp  as  plaintiff  to  institute  the  action  in 
which  plaintiff  was  dispossessed  and  evicted 
of  said  interest,  and  that  the  defendant  ap- 
peared in  said  action,  and  thereupon  asserted 
that  he  himself  owned  the  "title  and  estate 
to  and  in  said  real  estate";  that  In  place 
of  defending  the  title  of  plaintiff  thereto  the 
defendant  persuaded  said  Opp  to  convey  an 
interest  In  said  land  to  Mary  M.  Zimmerman, 
the  wife  of  the  defendant,  for  the  purpose 
of  cheating  and  defrauding  the  plaintiff  here- 
in, and  further  that,  in  pursuance  of  the  or- 
der of  the  court  In  said  action,  the  sheriff 
of  Shawnee  county  sold  said  real  estate  at 
public  sale,  and  the  plaintiff  In  this  action 
was  compelled  to  and  did  buy  the  same  for 
the  consideration  of  $2,000,  and  that  the  de- 
fendant was  present  at  such  sale,  and  refused 
to  protect  and  defend  his  covenants  in  the 
deed. 

It  is  rather  difficult  to  tell  just  what  facts 
the  general  denial  of  the  defendant  to  this 
petition,  supplement,  and  amendment  puts  In 
issue.  The  remainder  of  his  answer  only 
goes  to  dispute  the  covenants  of  the  deed, 
and  to  explain  the  circumstances  under  which 
it  was  given,  and  the  reply  of  the  plain- 
tiff alleges  that  In  the  action  in  which  Wil- 
liam Opp  was  plaintiff  and  both  the  plaintiff 
and  defendant  in  this  action  were  defendants 
the  defendant  herein  "set  up  as  his  cause  of 
action  and  defense  against  the  plaintiff  for 
the  same  identical  defenses  as  set  forth  in 
the  second  and  third  defenses  herein."  It 
will  be  observed  these  are  the  defenses  of 
no  consideration  and  the  pui-poses  for  which 
the  deed  was  griven.  That  the  court  in  said 
action  rendered  judgment  In  favor  of  plain- 
tiff and  against  the  defendant  on  said  issues 
iu  said  action. 

The  pleadings  of  the  plaintiff  are  very  In- 
artistic, yet  by  a  reasonably  fair  construc- 
tion she  pleads  that  the  question  as  to  wheth- 
er the  defendant  was  the  owner  of  the  en- 
tire fee  of  the  land  in  controversy  at  the 
time  of  making  and  executing  the  deed  In 
question,  as  well  as  the  question  as  to  the 
consideration  for  the  deed,  was  brought  In 
issue  In  the  action  in  the  district  court  of 
Shawnee  county,  in  which  William  Opp  was 
plaintiff  and  this  plaintiff  and  this  defend- 
ant and  others  were  defeudauts,  and  that 
said  issues  of  fact  were  both  adjudged  and 
determined  adversely  to  the  defendant  here- 
in. Whether  this  claim  of  the  plaintiff  was 
supported  by  evidence  we  cannot  determine 
from  the  record.  The  Jury  may  have  be- 
lieved, and  been  justified  in  believing,  from 
the  evidence  that  the  claim  of  the  plaintiff 
of  former  adjudication  was  true  as  alleged, 
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nnd  yet  they  may  have  believed  from  the 
evidence  produced  in  this  action,  ns  set  forth 
in  flndtDg  No.  1,  that  as  a  qiipstioii  of  fact 
the  defendant  was  the  owner  of  the  lota  in 
question  at  the  time  of  the  execution  of  the 
deed  In  controversy,  notwithstanding  the 
former  adjudication  to  the  contrary.  If  the 
jury  believed,  and  were  JustlBed  in  believing, 
fiom  the  evidence  in  this  action  according  to 
the  above  hypothesis,  finding  No.  1  is  not  In- 
consistent with  the  general  verdict.  "All  the 
elements  which  go  to  make  up  a  pLaintlft's 
right  of  recovery  are  found  in  his  favor  by 
a  general  verdict  for  him.  And  before  spe- 
cial flndingR  will  avail  to  overthrow  the  gen- 
eral verdict,  they  must  have  determined  all 
those  elements  against  his  right  of  recovery." 
Seeds  v.  Bridge  Co.,  68  Kan.  522,  75  Pac. 
480.  In  Anderson  v.  Pierce,  62  Kan.  7.5(1,  04 
Pac.  633,  Jndge  Pollock  in  the  opinion,  speak- 
ing for  the  court,  says :  "Every  presumption 
is  in  favor  of  the  general  verdict.  The  spe- 
cial findings  must  overthrow  It  or  it  must 
stand.  In  the  absence  of  the  evidence  from 
the  record,  we  must  assume  all  of  these  find- 
ings to  have  support  In  the  evidence,  and  all 
must  be  constrned  together."  In  volume  8, 
Am.  &  Kng.  Kncyc.  of  Law,  p.  206,  we  read : 
"Where  the  covenantor  has  been  notified  by 
the  covenantee  to  defend  an  action  of  eject- 
ment brought  against  the  latter,  or  where  he 
has  appeared  and  defended,  a  judgment  ren- 
dered against  the  covenantee  in  such  action 
is  conclusive  evidence  of  the  paramount  title 
of  the  plaintiff  therein,  and  in  an  action  on 
the  covenant  by  the  covenantee  or  his  gran- 
tee the  covenantor  will  not  be  permitted  to 
deny  the  validity  of  such  judgment;  and 
the  covenantee  is  relieved  from  the  oblign- 
tion  of  proving  that  the  title  of  the  plaintiff 
therein  was  »ui)erior  to  that  of  the  cove- 
nantor, even  tliongh  the  judgment  \Vas  ren- 
dered upon  an  agi'tement  to  which  the  cove- 
nantor was  not  a  party,  or  though  a  valid 
defense  might  have  been  made  to  the  action 
or  though  the  covenantee,  to  save  himself 
from  eviction  under  the  judgment,  purchased 
the  outstanding  title,  unless  the  judgment 
was  obtained  by  collusion  or  negligence  on 
the  part  of  the  covenantee."  If  this  be  the 
law,  and  It  seems  to  be  supported  by  autlior- 
ity,  the  plaintiff  in  this  action  might  well 
liave  pleaded  the  execution  and  delivery  of 
the  deed,  the  record  and  judgment  In  the  Opp 
Case,  and  that  the  judgment  in  the  Opp 
Case  was  not  obtained  thi-ough  title  de- 
rived from  the  plaiutlfT  after  the  making 
of  the  deed  to  her  by  the  defendant,  nnd, 
after  alleging  lier  damages,  have  rested  her 
case  ni)on  these  allegations.  Assuming,  as 
we  are  bound  to  do.  that  the  allegations  of 
the  plaintiff  in  regard  to  the  former  adjudica- 
tions were  found  to  be  true  as  the  iMsls  of 
the  general  verdict,  judgment  should  have 
been  rendered  on  the  general  verdict  In  favor 
of  the  plaintiff.  As  before  Indicated,  there 
is  no  essential  contradiction  or  inconsistency 


l)etween    the   general    verdict   and    flndinj 
No.  1. 

The  Judgment  of  tlie  district  court  is  re- 
versed, and  the  case  is  remanded,  with  in- 
structions to  enter  judgment  in  favor  of  tlie^ 
plaintiff  in  accord  with  the  general  verdi<-t. 
All  the  JiLsticcs  concurring. 


CAMPBELL  v.  FAXON,  HORTON  & 

GALLAGHER. 

(Supreme   Court   of   Kansas.    May   12,    IJXIO.) 

1.  Master  and  Sebv ant— Death  op  Ma>steb 
—Termination  of  EMprx)TMEST. 

A  contract  that  one  party  was  to  l>e  tlie 
managing  agent  of  a  drug  store  owned  by  an- 
other, which  might  be  terminated  at  any  time 
by  either  party,  and  in  wliich  it  was  agreed  that 
instead  of  a  salary  the  agent's  compensation 
should  depend  upon  the  extent  and  success  of 
the  bnsines.s.  created  a  personal  relation  wliii-h 
was  dissolved  by  the  death  of  one  of  the  parties, 
and  was  without  binding  effect  upon  the  ad- 
ministrator of  bis  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3*. 
Cent.  Dig.  Master  and  Servant,  f  20.] 

2.  Adminibtbatob  —  Cabbyinq  on  Business 
OF  Decedent— Liabiuties. 

In  the  absence  of  a  testamentary  direction 
an  administrator  of  the  estate  of  a  deceased 
person  cannot  carry  on  the  business  of  the  de- 
cedent, and  if  he  does  so  without  authority  h.< 
will  l)e  individually  bound  for  the  contracts  o£ 
the  business. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Die.  Executors  and  Administratois,  $} 
407,  408.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Doniphan  Coun- 
ty; Wm.  I.  Stuart,  Judge. 

Action  by  Faxon,  Horton  &  Gallagher 
against  James  A.  Campbell.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Action  by  Faxon,  Horton  &  Gallagher  to 
recover  for  drugs  purchased  for  the  "Eiic 
Pimrmaey,"  In  Kansas  City.  C.  F.  McCor- 
mlck  owned  a  drug  store  and  employed  R. 
E.  Eia,  Jr.,  as  his  agent  and  manager  of 
the  store.  A  few  mouths  afterward  McCor- 
mick  died,  and  J.  A.  Campbell  was  appointed 
administrator  of  the  estate.  Campbell  took 
possession  of  the  drug  store,  inventoried  the- 
stock  and  agreed  with  Ela  to  continue  the 
business  upon  the  same  plan  as  it  had  been 
conducted  In  MeCormick's  lifetime.  The  bus- 
iness was  continued  for  about  six  months, 
during  which  time  the  goods  in  suit  were 
purchased,  but  as  it  was  not  a  success  it  was 
discontinued,  and  the  stock  of  drugs  was 
Sold  to  Mrs.  McCormlck.  The  written  agree- 
ment under  which  the  store  was  managed 
by  Ela  prior  to  MeCormick's  death  is  as 
follows:  "Know  all  men  by  these  presents,, 
that  R.  E.  Ela,  Jr.,  of  Kansas  City,  Kansas, 
party  of  the  first  part,  and  C.  F.  McConuick^ 
of  Kansas  City,  MLssourl,  party  of  the  sec- 
ond part,  have  entered  into  this  agreement 
ou  the  1st  day  of  February,  1903,  witness  as- 


Digitized  by 


Google 


Kan.) 


CAMPBELL  T.  FAXON,  HOBTON  &  GALLAGHER. 


701 


follows:  That  R.  E.  Ela,  Jr.,  party  of  the 
first  part  and  C.  F.  McCormick,  party  of  the 
second  part,  ha\e  entered  Into  a  contract 
this  1st  day  of  February,  1903,  that  n.  E. 
Ela,  Jr.,  Is  to  be  the  manager  of  said  drug 
«tore  now  owned  by  C.  F.  McCormick  located 
In  Kansas  City,  Kansas,  on  lot  two  (2)  block 

three  (3),  No.  1932  Walnut Park  Ad- 

-ditlon.  It  Is  agreed  between  the  parties  that 
R.  E.  Ela,  Jr.,  is  to  be  in  full  charge  of  the 
■Store  and  In  full  control  of  Its  management, 
and  to  be  its  manager  and  it  is  further  agreed 
lietween  the  parties  to  this  contract  that  C. 
F.  McCormick  is  the  sole  owner  and  proprie- 
tor of  all  stock,  merchandise  and  fixtures  in 
-said  store.  It  is  further  agreed  between  the 
party  of  the  first  part  and  the  party  of  the 
second  part  that  the  stock  of  goods  shall  be 
kept  up  to  the  invoice  price  which  the  goods 
invoiced  on  or  about  the  first  of  October, 
1902,  and  it  Is  further  agreed  that  the  amount 
of  stock,  inclndlug  medicines,  drugs,  sundries, 
fixtures,  other  goods  and  merchandise,  shall 
always  be  equal  and  amount  to  Invoice  price 
-which  the  goods  invoiced  on  or  about  the 
first  days  of  October,  1902.  It  is  further 
agreed  and  consented  on  the  part  of  R.  E. 
Ela,  Jr.,  that  he  will  put  in  all  of  his  time, 
energy  and  efforts  to  control  such  business, 
and  that  he  w^ill  not  engage  in  any  other  busi- 
ness while  this  contract  is  in  effect,  but  give 
bis  whole  time  and  attention  to  the  man- 
agement of  the  store  now  subject  of  this  con- 
tract. It  is  further  agreed  tbat  R.  E.  Ela, 
Jr.,  shall  have  full  charge  of  said  store,  and 
that  R.  E.  Ela,  Jr.,  of  the  first  part,  out  of 
the  proceeds  of  the  business  shall  pay  all 
expenses  in  operating  the  store,  including 
light,  fuel,  water,  and  Insurance.  It  is  fur- 
ther agreed  that  R.  E.  Ela,  Jr.,  is  to  pay  C. 
F.  McCormick,  party  of  the  second  part, 
•eight  per  cent,  per  annum  on  five  thousand 
($r>.Of:0»  dollars.  To  be  paid  on  the  2.jth  of 
each  month.  The  first  payment  is  to  be  paid 
February  25.  190.3.  The  amount  to  be  paid 
■each  month  is  thirty-three  (3S%)  dollars  and 
the  payment  of  thirty-three  (^\»)  dollars  is 
to  be  paid  as  long  as  this  contract  is  in  force. 
R.  E.  Ela,  Jr.,  is  to  have  all  of  the  profits 
the  store  makes  after  paying  the  eight  per 
cent,  per  annum  monthly  payments  to  C.  F. 
McCormick,  of  the  sec-ond  part,  and  thnt  the 
party  of  the  fli-st  part  shall  draw  no  salary 
whatever.  It  is  further  agreed  by  and  be- 
tween tlie  parties  hereto  that  the  party  of 
the  second  part  shall  have  the  privilege  and 
reserve  the  right  to  put  an  end  to  and  ter- 
minate this  contract  any  time  if  he  believes 
the  business  is  not  running  satisfactor.v.  It 
is  furtlier  agreed  on  the  part  of  the  party 
of  the  first  part  that  tlie  party  of  the  second 
part  shall  have  the  riglit  to  soil,  convey  and 
dispose  of  this  stock  of  merchandise  at  any 
time  that  he  can  secure  a  buyer  for  the  same 
and  also  take  Immediate  possession  of  said 
stock  wi)en  he  has  found  a  buyer.  It  is  fur- 
tlier agreed  by  party  of  the  second  part  that 
K.  E.  ICAa,  Jr.,  is  to  have  an  option  on  buying 


Bald  stock  if  it  Is  to  be  sold  or  disposed  of, 
option  good  for  30  days.  It  is  further  agreed 
between  party  of  the  first  part  and  party 
of  the  second  part  that  se<'ond  party  can 
make  a  weekly  Inspection  of  the  books  ancT 
examine  the  stock  and  demand  an  accounting 
at  any  time  desired.  It  is  further  agreed 
that  R.  E.  Ela,  Jr.,  party  of  the  first  part, 
and  C.  F.  McCormick,  party  of  the  second 
part,  that  first  party  can  terminate  this  con- 
tract at  any  time  be  desires.  In  witness 
whereof,  parties  hereto  set  their  hands  and 
affix  their  seal  on  the  day  and  year  first 
above  written.  R.  R  Ela,  Jr.  C.  F.  McCor- 
mick." 

The  goods  purchased  of  plaintiffs  below, 
under  the  Campbell  regime,  were  not  paid  for, 
and  hence  this  action  was  brought  and  a 
recovery  had  against  Campbell. 

Ryan  &  Ryan,  for  plaintiff  in  error.  C.  W, 
Reeder,  Austin  &  Austin,  and  Karnes,  New  & 
Krauthoff,  for  defendant  in  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts). 
The  material  facts  in  the  case  are  not  in 
dispute,  but  there  Is  a  contention  as  to  the 
relation  of  J.  A.  Campbell  to  the  drug  busi- 
ness and  his  liability  for  the  contracts  made 
while  he  was  conducting  it.  These  depend 
mainly  upon  the  interpretation  and  obliga- 
tion of  the  McCormlck-Ela  contract  under 
which  Campbell  continued  the  business.  At 
an  early  stage  of  the  litigation  there  ap- 
pears to  have  been  some  claim  that  the 
c-ontract  created  a  partnership  relation,  but 
all  parties  now  agree  that  McCormick  and 
Ela  were  not  partners,  and  Campbell  there- 
fore does  not  stand  in  such  relation  and 
cannot  be  held  liable  as  a  partner.  He  does 
contend  that  he  was  warranted  in  continu- 
ing the  busiiiPsK,  and  did  so  without  personal 
liability  because  Ela's  contract  did  not  termi- 
nate with  McOormick's  death.  It  will  be 
observed  that  It  was  a  personal  contract 
wliich  ended  with  thft  life  of  McCormick. 
It  was  expressly  stipuliited  thnt  McConnlck 
should  be  tlie  sole  owner  of  both  goods  and 
fixtures ;  and,  while  Ela  was  given  the  man- 
agement of  the  store,  he  was  not  to  have  any 
ownersliip  or  Interest  In  it.  Instead  of  re- 
ceiving a  fixed  sniary,  his  compensation  was 
to  be  regulate<l  by  the  extent  of  the  bnsines.^ 
done ;  that  is,  he  was  to  receive  as  compensa- 
tion all  above  a  fixed  amount  of  the  earnings 
which  was  to  ho  paid  monthly  to  SlcComiick. 
Aside  from  tills,  there  was  tiip  specific  pro- 
vision that  the  contract  could  be  tormiiiatert 
at  any  time  by  McCormick,  and  if  McConnlck 
was  not  bound  to  continue  the  relation  with 
Ela,  it  Is  <-ertaIn  that  no  obligation  rested 
upon  Cami)l>cll  to  do  so.  It  is  clear,  there- 
fore, that  tlie  contract  was  dissolved  by  the 
death  of  McCormick,  and  that  It  had  no 
binding  effect  on  Campbell.  Marvel  v.  Phil- 
lips, Hi2  Mass.  :«)9,  38  X.  E.  1117,  2»!  I..  R.  A. 
41(i,  41  Am.  St  Uep.  3T0;  Smith  v.  Preston, 
170  111.  179,  48  N.  E.  C88;  Shultz  v.  Johnson's 
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Adm'r,  5  B.  Mon.  (Ky.)  497;  Dickinson  v. 
Calahan's  Adm'rs,  19  Pa.  227 ;  Bland's  Adm'r 
V.  Unistead,  23  Pa.  316 ;  2  Woerner  on  Ameri- 
can Law  of  Administration,  §  32S.  When 
Campbell  renewed  the  contract  with  Ela 
for  a  continuance  of  the  business  be  made 
himself  indiridunlly  liable  for  such  obliga- 
tions as  bis  agent  should  contract.  Upon 
his  appointment  as  administrator  the  legal 
title  of  the  stock  of  goods  rested  in  him,  and 
it  became  his  duty  to  sell  it  and  adminis- 
ter the  proceeds  as  the  statute  provides.  lie 
bad  no  authority  to  continue  and  carry  on  the 
drug  business  for  the  estate,  and  contracts 
made  by  him  in  the  conduct  of  the  business 
bind  him  personally  and  not  the  estate.  A 
representative  expressly  authorized  by  a  will 
to  carry  on  the  business  of  the  testator  for 
a  time  may  do  so  under  the  direction  of  the 
probate  court.  One  so  authorized  is  not 
l>ound  to  incur  the  hazard,  but  if  he  does, 
the  contracts  made  will  be  his  own,  and  be 
will  be  Individually  bound  by  them.  In  2 
Woerner  on  American  Law  of  Administra- 
tion, §  328,  it  is  said :  "The  executor  carry- 
ing on  the  business  under  the  will  is  per- 
sonally liable  to  the  persons  with  whom  he 
deals  as  such;  but  they  have  a  rlglit  to  in- 
demnify themselves  for  the  payment  of  the 
debts  thereby  Incurred,  and  an  equitable 
right  arises  to  the  trade  creditors  to  resort 
to  the  estate.  If  their  remedy  against  the 
executor  is  unavailable." 

Here  there  was  no  will,  and  the  adminis- 
trator's only  duty  with  respect  to  the  busl- 
uess  was  to  wind  it  up.  In  18  Cyc.  241,  it 
is  said:  "The  general  rule  Is  that  neither 
an  executor  nor  an  administrator  is  Justified 
in  placing  or  leaving  estates  in  trade,  for  this 
is  a  hazardous  use  to  permit  of  trust  moneys, 
and  trading  lies  outside  the  scoi>e  of  ad- 
ministrative functions.  So  great  a  breach 
of  trust  is  it  for  the  representative  to  en- 
gage in  business  with  the  funds  of  the  estate 
that  the  law  charges  him  with  all  the  losses 
thereby  incurred,  without,  on  the  other  hand, 
allowing  him  to  receive  the  benefit  of  any 
l)rollt8  that  he  may  make;  the  rule  being 
that  the  persons  beneficially  Interested  in  the 
estate  may  either  hold  the  representative  lia- 
ble for  the  amount  so  used,  with  Interest,  or  at 
their  eiec-tlon  take  all  their  profits  which  the 
representative  has  made  by  such  unauthoriz- 
ed use  of  the  funds  of  the  estate."  Se«> 
also,  Willis  v.  Sliarp,  113  N.  Y.  .'kSC,  21  N. 
E.  705,  4  L.  R.  A.  4!)3 ;  Lucht  v.  Behrens,  28 
Ohio  St  231,  22  Am.  Uep.  378;  AVlUinnis 
on  Executors  (7th  Ed.)  7!)1;  Sclioulw's  E.\- 
«»outors  and'  Administrators,  §  325 ;  11  A.  & 
E.  Encycl.  of  L.  974.  Ela  was  not  employed 
by  Campbell  to  wind  up  the  business  of  the 
estate,  but  to  carry  it  on  in  the  same  manner 
and  upon  the  same  plan  in  which  it  had  been 
conducted  during  AlcCormick's  lifetime.  It 
was  not  carried  on  In  pursuance  of  an  order 
of  the  coin-t  or  other  authority,  and  hence 
Campbell  took  the  risk  of  any  loss  that  might 
occur  and  made  himself  individually  liable 


for  the  purchases  of  goods  and  other  con- 
tracts made  by  his  agent. 

We  find  no  error  In  the  record,  and  there- 
fore the  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


COX  et  al.  T.  CITIZENS'  STATE  BAXK. 
(Supreme   Court   of   Kansas.    May    12.    1906.) 

1.  Bills   and   Notes— Time  fob   Presenta- 
tion OP  Check  fob  Payment. 

Payment  of  a  check  need  not  be  demanded 
immediately,  but,  if  tlie  party  receiving  it  and 
the  bank  on  which  it  is  drawn  are  in  the  same 
place,  presentation  of  it  on  the  day  after  it  is 
given  is  timely,  and,  if  they  are  not  in  the  same 
place,  it  is  only  necessary  to  put  it  in  the  coarse 
of  collection  within  such  time. 

[Ed.  Note. — For  ca.'ses  in  point,  sec  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  S5  1095-109&] 

2.  Same— Effect  of  Delat. 

In  order  for  delay  in  foi-warding  and  pre- 
senting a  check  for  payment  to  defeat  recovery 
on  the  cbe<-k  by  a  bona  fide  holder,  the  drawer 
must  sitow  the  delay  caused  him  to  suffer  loss. 

3.  Same- .\ction    on    Cueck— Disbeoabding 
ixd0b.semf-nt.<?. 

An  indorsee,  in  suing  on  a  check  which 
was  not  paid,  may  disregard  or  cancel  all  in- 
dorsements carrying  it  forward  from  him  to  the 
drawee. 

Error  from  District  Court,  Allen  County. 

Action  by  the  Citizens'  State  Bank  against 
W.  D.  Cox  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 

Chris  Rltter  and  C.  J.  Peterson,  for  plain- 
tiffs in  error.  Amos  &  Orton,  for  defend- 
ant in  error. 

PER  CURIAM.  It  is  the  law  that  checks 
are  payable  instantly  on  demaud,  but  It  Is 
not  the  law  that  payment  of  a  check  must 
he  denmuded  instantly.  Granting  that  a 
clieck  has  some  features  of  a  bill  of  ex- 
change, under  the  statutes  of  tills  state,  it 
need  not  be  presented  until  the  day  after 
It  Is  given,  if  the  party  receiving  it  and  the 
bank  upon  which  it  is  drawn  are  in  the  same 
place.  If  they  are  not  in  the  same  place,  it 
is  only  necessary  that  the  check  l)e  put  in 
course  of  collection  within  the  time  other- 
wise allowed  for  presentation.  It  cannot 
be  .said  to  be  due  until  demand  for  payment 
Is  made.  If  not  forwarded  and  presented 
within  the  time  allowed  by  the  rules  of  com- 
n.crclal  law,  the  drawer  must  show  the  de- 
lay caused  him  to  suffer  loss,  before  he 
can  defeat  recovery  by  a  bona  fide  holder. 
The  same  rule  holds  regarding  protest  and 
notice  of  nonpayuieut.  (Jeo.  M.  Noble  &  Co. 
v.  Wni.  Doughten  (oi)inion  of  this  court  filed 
Dec.  9,  IJKio,  and  cases  there  cited)  83  Pac. 
1048.  The  statement  in  the  defendant's  an- 
swer that  the  check  was  due  the  day  It  was 
drawn  could  not  be  true,  and  no  facts  show- 
ing a  violation  of  the  rule  of  diligence  in  pre- 
s('nting  the  check  and  subsequent  damage 
are  pleaded.  In  suing  upon  the  check  the 
Indorsee  had  the  rlglit  to  disregard  or  can- 
cel all  indorsements  carrying  the  chedi  for- 


Digitized  by 


Google 


Kan.) 


FOWLBB  V.  WOOD. 


763 


ward  from  It  to  tbe  drawee.  The  defend- 
ant's remedy  la  against  the  party  defraud- 
ing them,  and  not  against  tbe  party  who  In 
good  faith  cashed  their  check. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


STALKY  V.  IHFJ'ORD  et  al. 
(Suiiromo    Court   of   Kansas.    May    12,    lOOC.) 

Brokebs— Sale  ok  Realty— Oommissidns. 

Whero  one  pmiilo.vs  a  real  estate  broker  to 
find  a  buyer  for  land  which  he  occuiiieH  with  his 
wife  as  a  honiestend,  and  the  brolter  produces  a 
purchnser  ready  and  willinjf  to  take  tlie  prop- 
erty iKion  the  prescribed  terms,  the  tatter's 
claim  for  compeusntion  is  not  defeated  by  tlie 
fact  that  n  sale  is  prevented  through  the  refusal 
of  tbo  wife  to  execute  a  couveyanre. 

IFM.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  IMg.  Brokers,  $  04.1 

(Syllabus  by  tbe  Court) 

Krror  from  Plstrlct  Court,  Allen  Cotmty. 

Action  by  .T.  H.  Hnfford  and  another 
against  C.  tl.  Staley.  Judgment  for  plaiutlffs, 
defendant  brings  error.    Affirmed. 

Chris  Ritter.  for  pinintift  in  error.  J.  B. 
Atcliison,  for  defendants  in  error. 


MASON,  J.  C.  G.  Staley  employed  Iluf- 
ford  ft  Napier,  real  estate  agents,  to  sell 
for  a  stated  price  a  tract  of  land,  a  part  of 
which  was  occni)ied  by  himself  and  wife  as 
a  homestend,  or  to  arrange  a  satisfactory 
exchange  of  this  for  other  proi)ert}'.  The 
agents  foimd  a  buyer,  cite  C.  A.  Martin, 
who  was  ready  and  willing  to  take  the  land 
npon  terms  that  were  satisfactory  to  Staley, 
and  Staley  and  Martin  signed  a  paper  pur- 
liorting  to  be  a  contract  for  Its  sale  or  ex- 
change. Staley's  wife  did  not  execute  this 
instrument  or  otherwise  consent  to  the  bar- 
gain. She  refnsetl  to  execute  a  deed,  and 
the  deal  consequently  fell  through.  Huf- 
ford  ft  Nai)ier  sued  Staley  for  a  commission 
and  recovered  a  Judgment  which  it  is  the 
purpose  of  this  proceetllng  to  reverse. 

The  principal  contention  of  the  plaintiff 
in  error  is  that,  inasmuch  as  the  contract 
entered  Into  by  Staley  and  Martin  was  void 
for  want  of  the  consent  of  Mrs.  Staley. 
there  could  be  no  recovery  for  services  in 
connection  with  It;  Thimes  v.  SttnnpfT.  Xi 
Kan.  SKi,  5  I'ac.  481.  being  relied  upon  to  sup- 
port this  view.  The  invalidity  of  that  con- 
tract docs  not  aRect  tlie  matter.  It  was 
coui|ieteut  for  Staley  to  employ  Ilnfford  & 
Napier  to  find  a  bu.rer  for  proi>erty  which  he 
Imd  no  )K>wer  to  convey.  Just  as  he  might 
have  employed  them  to  get  a  bidder  for  prop- 
erty which  he  did  not  own,  but  which  he  ex- 
Iiected  to  be  able  to  controL  Having  asked 
and  received  tiieir  services,  no  reason  is 
apparent  why  he  should  uot  pay  them  there- 
for ;  they  having  done  everything  possible  on 
their  part,  and  their  efforts  to  accomplish  a 
sale  having  been  rendered  futile  by  the  in- 
ability of  Staley  to  procure  a  conveyance, 


which  resulted  from  no  fault  of  tbetrs.  Tbe 
purported  contract  signed  by  Staley  and 
Martin  Is  of  no  Importance  in  the  matter, 
except  as  evidence  that  the  terms  of  sale 
or  exchange  negotiated  by  Ilufford  &  Napier 
in  fact  met  the  retiuirements  of  Staley, 
and  therefore  that  the  agents  had  performed 
the  duty  they  had  undertaken.  The  case  Is 
within  the  reason  of  the  rule  that  a  real 
estate  broker's  claim  for  commission  is  not 
defeated  where  a  sale  is  prevented  by  the 
fault  of  the  owner,  his  employer.  A  letter 
written  by  the  agents  contained  an  exi)re8- 
siou  to  tbe  effe<'t  that  they  expectetl  no  pay, 
unless  they  made  a  trade.  This  did  not  al- 
ter the  essential  character  of  their  con- 
tract with  Staley,  or  affect  the  application 
of  the  rule  referred  to.  23  A.  &  E.  Encyd. 
of  li.   (2d  Kd.)  J»l!>,  020. 

Complaint  is  also  made  of  the  refusal  of 
the  court  to  permit  tlie  lutixwluction  of  cer- 
tain testimony,  hut  the  offer  was  made  under 
such  circumstances  that  it  was  clearly  within 
the  discretion  of  the  c-ourt  to  refuse  to  con- 
sider It  on  account  of  the  time  of  making  it. 

The  judgment  is  atlirmed.  All  tbe  Justices 
concurring. 


I'OWI.KR  et  al.  v.   WOOD  et  al. 
(Supreme  Court  of  Kansas.    May  12,  1900.) 

1.  States— Boundaries— Navigable  Waters 

(MlANdE  IN  COl'R.SR. 

If  a  imvignhle  river  dividinff  the  territory 
of  two  slates  <-hangeH  its  position  by  gradoal 
and  imjierceptible  encroachment  or  insensible 
recession,  so  that  the  process  by  which  the  re- 
moval is  accomplished  cannot  be  detected  while 
in  operation,  the  boundary  follows  the  shifting 
thread  of  tbe  stream. 

[Kd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  States.  S  8.] 

2.  Navigable  Wateks— Title  to   Bed   and 
Banks  of  NAVifiABLE  Rivep.. 

In  Kansas  the  title  to  the  bed  of  a 
navigable  river  is  vested  in  the  state.  Private 
ownership  in  bordering  laud  extends  only  to  the 
river's  margin,  and  it  the  jjosition  of  the  stream 
changes  in  the  manner  described  in  paragraph 
1.  the  boundary  between  the  land  of  the  state 
and  that  of  other  proprietors  follows  the  move- 
ment of  the  river's  edge. 

[Kd.  Note. — For  cases  in  point.  s<>e  vol.  C7, 
Cent.  Dig.  Navigable  Waters,  §  270.] 

3.  Same— SfDDE.N-  Change. 

If.  while  a  river  of  the  character  described 
is  at  flood  .stage,  an  ice  gorge  causes  a  sudden 
ami  violent  irruption  of  the  water,  wlierehy  the 
lunds  upon  one  side  are  visibly  degraded  or 
submerged,  or  a  new  channel  is  cut.  the  state 
Imundary  remains  stationary  at  its  former  loca- 
tion, and  the  titles  and  boundaries  of  private 
owners  remain  unchanged. 

|l"kl.  Note, — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Watei-s,  {  270;  vol.  44, 
Cent.  Dig.  States,  t!  8.] 

4.  Same  —  Reappeabance    of    Submerged 
Lands. 

If.  through  the  deposit  of  alluvion  uiK>n  the 
former  site,  a  deflection  of  tlie  current  of  the 
river,  or  other  action  of  the  water,  land  sub- 
merged by  avulsion  l)e  made  to  reappear,  it  may 
be  reclaimed,  if  its  identity  can  l>e  established. 
(Kd.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  g  270.J 
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5.  Same— AccBETioN  and  Reliction. 

Nrw  formations  arising  from  the  b^d  of  a 
river  belong  to  the  owner  of  the  bed,  and  new 
formations  added  to  a  bar  or  an  island  in  the 
channel  of  a  river  by  the  processes  of  accretion 
and  reliction  belong  to  the  owner  of  the  island  or 
bar. 

[Ed.  Note. — For  oases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  §  270.] 

6.  Same. 

In  order  to  effect  a  change  of  boundary, 
formations  resulting  from  acci-etion  or  relic- 
tion must  be  made  to  the  contiguous  land  and 
must  onerate  to  produw  an  expansion  of  the 
shore  line  outward  from  the  tract  to  which  they 
adhere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  §  207.] 

7.  Same. 

If  the  owner  of  a  body  of  land,  a  part  of 
which  has  been  submerged,  convey  the  upland 
and  retain  title  to  the  remainder,  the  purchaser, 
upon  the  reappearance  of  the  submerged  portion, 
can  include  it  within  his  boundarj'  only  by  the 
processes  of  accretion  or  reliction. 

8.  Same— Rights  of  Riparian  Owners. 

An  owner  of  land  bounded  by  a  navigable 
stream  has  the  right  to  pi-otect  his  soil  against 
inroads  of  the  water,  to  secure  accretions  which 
form  against  his  bank,  and  to  erect  and  main- 
tain improvements  necessary  to  promote  com- 
merce, navigation,  fishing,  and  other  uses  of 
the  river  as  navigable  water ;  but  he  has  no 
right,  by  obstructions  placed  across  the  main 
current,  to  deflect  the  stream  itself  into  a  new 
channel. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  §  247.] 

0.  Same— Accretions. 

If  the  channel  of  a  river  separating  main- 
land belonging  to  one  proprietor,  and  an  island, 
bar,  restored  land,  or  other  formation  belong- 
ing to  another  proprietor,  be  deflecte<l  and  fill 
up  so  that  the  two  bodies  of  land  join,  each 
owner  is  entitled  to  the  accretions  to  and  the 
relictions  from  his  own  shore.  If  the  channel 
fill  up  from  the  bottom,  without  accretion  to  or 
reliction  from  either  side,  the  boundary  is  the 
center  of  the  channel,  as  it  was  before  the  water 
left  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Navigable  Waters,  8  270.] 

10.  Partition  —  FiNALiTT  of  Decree  — Sub- 
merged Land— Reappearance  after  Parti- 
tion. 

After  proceedings  had  been  commenced  to 
partition  a  body  of  land  bounded  upon  two 
sides  by  navigable  streams  and  containing  230 
acres  more  or  less,  a  portion  of  the  tract  was 
submerged  by  a  violent  flood.  A  survey  was 
made  before  the  water  had  subsided,  and  the 
partition  commissioners  reported  that,  owing  to 
the  waste  by  the  washhig  away  of  the  banks 
of  the  rivers,  the  quantity  of  land  had  decreased 
to  200  acres.  Allotments  were  made  propor- 
tional to  tliat  quantity,  and  the  report  was  con- 
firmed. The  next  year,  when  the  water  went 
down,  a  portion  of  the  submerged  land  reaji- 
peared,  and  all  of  it,  with  accretions  ailded. 
was  subsequently  restored.  Held,  the  owners 
are  entitled  to  a  partition  of  the  undivided  land, 
with  its  accretions,  on  the  equitable  ground  of 
a  mistake  as  to  the  existence  of  a  part  of  the 
subject-matter  of  the  former  suit. 

11.  Boundaries  — NAVIGA.BLB    River  —  Pre- 

SU.Ml'TIOX. 

If  a  private  owner  grant  land,  bounding  it 
generally  upon  a  river,  the  presumption  that  the 
grant  will  oirry  title  as  far  as  he  owns  is  re- 
buttnble,  the  question  being  purely  one  of  in- 
tention: and  when  the  intention  is  ascertain- 
able from  the  record  of  a  proceeding  or   the 


face   of   an   instmment,   other  evidence   is  in-' 
admissible. 
(Syllabus  by  the  Court)         •  t    "    - 

Error  from  District  Court,  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  Annie  B.  Wood  and  others 
against  George  Anderson  Fowler  and  others. 
There  was  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.    Affirmed. 

The  following  Is  the  map  referred  to  in  the 
opinion: 


H.  M.  ^ilerlwether,  Thos.  3.  White.  Miller. 
Bu(han& Miller,  and  C.  F.  &  S.D.  Hatchings, 
for  plaintiffs  in  error.  Rosslngtou.  Smith  & 
Histed,  W.  L.  Wood,  J.  O.  Fife.  E.  C.  Wright 
Frank  Hagemian,  and  Wm.  B.  Trembly,  for 
defendants  in  error. 

BURCH,  J.  The  action  in  the  district  court 
was  one  of  ejectment  and  partition.  In  1857, 
pursuant  to  treaty  stipulations  with  the 
Wyandotte  Indians,  the  United  States  patent- 
ed to  Silas  Armstrong  a  tract  of  land,  irregu- 
lar in  shape,  lying  in  the  forks  of  the  Missouri 
and  Kansas  rivers,  north  of  Turkey  creelc. 
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containing  some  2T4.T  acres. "  Ite  land  was 
lo-w  bottom  land,  of  the  pecnllar  formation 
which  characterizes  the  valley  of  the  Missouri 
rlrer  In  this  region,  and  subject  to  the  vicis- 
situdes -which  result  from  the  conduct  of  that 
capricious  stream.  By  purchase  and  descent 
various  parties  aciiulred  undivided  Interests 
In  this  land.  In  some  Instances  quantities  in 
acres  were  conveyed,  to  be  derived  from  the 
undivided  holdings  of  the  grantors.  By  the 
close  of  the  year  1866  some  25  different  par- 
ties claimed  to  be  tenants  In  common  of  the 
tract,  and,  on  January  23,  1867,  an  action 
was  brought  In  the  district  court  of  Wyan- 
dotte county  to  partition  It  The  petition  des- 
ignated the  land  as  "all  that  parcel  of  land 
lying  In  the  forks  of  the  Missouri  and  Kan- 
sas rivers  and  between  the  Missouri  state 
line  and  the  Kansas  river  as  lies  north  of 
Turkey  creek."  The  area  was  estimated  at 
"about  250  acres  more  or  less."  On  April  11, 
1867,  the  court  ordered  that,  "for  the  purpose 
of  ascertaining  the  quantity  of  land  Included 
In  the  boundaries  mentioned  In  the  petition 
of  said  plaintlfTs  a  survey  of  the  same  be 
made,  and  it  being  represented  that  John 
Runk,  Jr.,  Is  a  competent  person  to  make 
said  survey,  he  is  hereby  empowered  to  make 
the  same  and  report  by  Saturday  morning 
next."  On  April  13,  1867,  a  decree  of  parti- 
tion was  entered,  which  describes  the  land  as 
it  Is  described  In  the  petition,  and  which 
closes  by  ordering  a  writ  in  due  form  to  be 
issued  to  the  sheriff  of  Wyandotte  county, 
commanding  him,  by  the  oath  of  three  Judi- 
cious and  disinterested  freeholders  named,  to 
cause  "the  same  said  land"  to  be  set  off  and 
Xmrtltioned  among  the  parties  found  by  the 
court  to  be  entitled  to  portions  thereof.  On 
September  28,  1867,  the  partition  commission- 
ers made  their  report.  Those  who  were  en- 
titled to  acre  qnantlties  were  given  shares  out 
of  the  undivided  Interests  of  their  grantors. 
In  the  description  of  various  allotments, 
boundary  lines  are  described  as  running  "to 
tbe  east  bank  of  the  Kansas  river;  thence 
down  the  same  •  *  •"  etc.,  and  "to  the 
west  bank  of  the  Missouri  river;  thence  down 
the  same  •  •  •"  etc.,  and  on  the  plat 
accompanying  the  report  a  number  of  lots 
are  extended  from  river  to  river.  The  com- 
missioners' report  concludes  with  the  follow- 
ing statements:  "By  a  survey  which  was 
inaile  of  tbe  lands  during  the  April  term  ot 
the  first  district  court,  1867,  they  were  found 
to  contain  206.4  acres,  upon  which  a  dlvi- 
Blon  was  based.  ♦  •  •  A  careful  survey 
made  during  the  month  of  July  last  shows 
that,  owing  to  the  waste  by  the  washing 
away  of  the  banks  of  the  Missouri  and  Kau- 
nas rivers,  the  quantity  of  the  land  has  de- 
creased to  200  acres.  The  allotments  are 
proportioned  to  this  in  quantity,  and  give  an 
area  to  Thomas  Ewing,  Jr.,  of  18«»/ioo 
acres;  Armstrong  heirs,  34»8/ioo  acres; 
James.  54*'/ii,o  acres;  Wood.  20»*/ioo  acres; 
Wm.  Weer's  heirs.  25  i«/ioo  acres;  Swope, 
Oo/io*  acres,  and  tbe  Union  Pacific  Railway 


B.  D.  lls»/ion  acres.  The  accompanying  plat 
hereto  attached  represents  the  allotments 
with  the  courses  and  distances  marked  on 
the  lines  and  the  several  areas  In  acres  and 
hundredths  of  an  acre."  The  report  of  the 
commissioners  was  confirmed  by  the  court 
on  October  15,  1867,  and  no  action  bavin)^ 
been  taken  to  review  the  proceedings,  they 
became  final. 

Subsequent  to  the  partition  suit  the  Mis- 
souri river  continued  to  encroach  upon  thost 
allotments  of  which  it  formed  the  boundary,, 
and,  in  order  to  prevent  their  lands  from 
washing  away,  tbe  several  owners  entered 
into  a  contract  with  James  F.  Joy  to  deed 
him  certain  tracts  bordering  upon  the  stream 
and  extending  back  for  quantil?,  in  considera- 
tion of  his  riprapping  the  river  bank.  The 
agreement  Is  dated  in  August,  1868,  and  the 
work  was  completed  within  a  few  montht» 
following.  Deeds  were  duly  delivered  to 
Joy,  whereby  he  acquired  the  entire  Missouri 
river  frontage  from  the  mouth  of  the  Kan- 
sas river  to  the  state  line,  except  that  oppo- 
site tbe  land  of  two  of  the  allottees  in  the 
partition  suit,  Swope  and  Ewing.  who  paid 
for  their  proportion  of  the  work  of  riprapping 
In  cash.  The  calls  In  the  Joy  deeds  were  to 
the  bank  of  the  Missouri  river  and  down  and 
along  the  same.  Later  tbe  title  of  these  ri- 
parian owners  passed  either  mediately  or  di- 
rectly to  the  Armour  Packing  Company,  the 
Hannibal  &  St.  Joseph  Railroad  Company, 
the  Powler  Land  Association,  the  Metropoli- 
tan Water  Company,  and  others.  From  the 
time  of  the  partition  down  to  the  time  when 
the  bank  was  protected,  a  considerable  quan- 
tity of  land  along  the  channel  of  the  river 
was  carried  away  by  erosion.  The  final  sur- 
vey under  which  partition  was  made  Is 
known  as  the  Miller  survey  and  tbe  riprap 
bank,  or  Joy  deed  line,  lay  south  of  the 
north  line  of  the  Miller  survey  at  distances 
varying  from  200  to  300  feet.  Tbe  compos- 
ite map  following  Indicates  crudely  the  po- 
sition of  the  Missouri  river  bank  at  tbe  time 
of  the  government  survey,  the  Miller  sur- 
vey line,  the  riprap  bank  or  Joy  deed 
line,  several  of  the  allotments  made  by  the 
commissioners  in  the  partition  suit,  and  af- 
fords some  other  information  which  may  be 
useful  in  arriving  at  a  comprehension  of  tbe 
case.  From  1808  until  1889  the  deep  water 
channel  of  the  Missouri  river  lay  next  to  the 
riprap  banlv.  BuBiness  enterprises  requir- 
ing access  to  the  river  were  established  there. 
For  a  long  time  the  Fowler  Packing  Company 
maintained  a  wharf  upon  its  land  (partition 
lot  16  and  a  segment  of  lot  15),  from  which 
steamboats  loaded  and  discharged  their  car- 
goes, and  all  the  commerce  of  the  stream  was 
carried  upon  the  current,  which  pressed 
against  that  bank.  About  the  year  18.SS),  the 
main  current  was  diverted  to  the  Missouri 
side  of  the  stream.  The  old  channel  filled 
up  and,  at  the  commencement  of  thi.s  litiga- 
tion, the  river  was  separated  from  the  old 
riprap  bank  by  a  wide  stretch  of  laud  many 
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acres  Id  extent.  This  suit  relates  to  land  ly- 
In?  north  of  the  Miller  survey  line  and  between 
that  line  and  the  river  where  it  now  runs. 
The  plaintiffs  are  persons  who  have  obtained 
title  by  purchase  or  descent  from  the  allot- 
tees In  the  partition  suit,  other  than  those 
who  were  given  aci-e  quantities,  and,  for  all 
purposes  of  the  case,  nmy  be  termed  tenants 
in  conunon  of  the  Armstrong  grunt.  The  de- 
fendants may  be  designated  as  purchasers  of 
tliosc  portions  of  the  Armstrong  grant  which 
arc  Riiown  by  the  report  of  the  commissioners 
in  the  partition  suit  to  border  upon  the  Miss- 
ouri river.  Witli  them  are  joined  some  of 
the  co-tcuants  of  the  plalntilTs.  The  plain- 
tiffs claim  that,  following  unusual  rains,  the 
ice  In  the  Missouri  and  Kansas  rivers  broke 
up  early  in  the  year  1807  after  tiie  partition 
proceedings  were  begmi,  and  formed  a  gorge 
near  the  conilueuce  of  the  streams.  A  stage 
of  extraordinary  high  water  followed,  and 
the  Missouri  river  with  great  rapidity  and 
violence  cut  a  new  channel  through  the  tract 
described  in  the  partition  suit.  The  June 
rise  succeeded,  and  the  water  continued  high 
throughout  the  year.  The  April  survey  in 
the  partition  proceedings  disclosed  that  but 
208  of  the  2oO  ju-res  of  land  remained,  and, 
by  the  next  .luly,  8  a<;re8  of  that  had  washed 
away.  Consequently  200  acres  and  no  more 
were  partitioned;  tlje  allotments  being  made 
proportional  to  that  (luantity.  I'lwn  the  sub- 
sidence of  the  flood  in  1808,  a  portion  of  the 
Armstrong  gi-ant  which  had  been  submerged, 
and  which  had  been  cut  off  from  the  parti- 
tioned land  hy  tlie  now  channel  of  the  river, 
reappeared  in  the  form  of  an  island,  n])on 
both  sides  of  which  the  water  flowed ;  the 
great  volume,  however,  passing  through  the 
channel  and  continuing  to  erode  the  banic  un- 
til the  Joy  deed  line  was  reached.  The  size 
of  this  island  increased  by  accretions  to  it 
upon  all  sides.  About  the  .vear  1889  some  of 
the  defendants  jilaced  ol>structious  out  In  the 
channel  of  the  stream  which,  together  with 
other  ai'tiflclal  means,  causetl  the  main  cur- 
rent to  be  deflected  to  the  opposite  shore. 
For  some  time  the  water  lay  in  pools  nlonft 
the  channel  next  to  the  riprap  bank,  but 
these  at  last  disappeared  and  the  island  ex- 
pande<l  to  the  mainland.  The  plaintiffs  sny 
they  were  not  deprived  of  their  land  by  the 
action  of  the  river  in  the  year  1S(;7  or  l)y  the 
partition  jjroceedinss  or  l)y  any  other  means, 
and  that  all  of  such  land,  witli  its  accretions, 
has  been  restored  to  tliein  unpartitioned  and 
In  Identifiable  form.  The  defendants  dispute 
the  facts  furnishing  the  foundation  of  the 
plaintiff's  claim.  Tliey  disinite  some  of  the 
legal  principles  invoked  in  aid  of  such  claim, 
and  they  deny  the  applicability  of  other  prin- 
ciples essential  to  its  support.  Further  than 
this,  they  assert  that  the  plaintiffs  are  es- 
topped from  claiming  that  all  the  land  of  the 
Armstrong  grant  was  not  partitioned  and  are 
estopped  from  deny'ng  that  the  partition  al- 
lotments have  followed  the  recession  of  their 
movable   boundary,   the   river   itself,   to   its 


present  location.  Upon  a  trial  by  Jary,  the 
plaintiffs  and  those  defendants  who  are  co- 
tenants  with  them  were  awarded  land  indi- 
cated by  the  shaded  portion  of  the  map.  The 
court  rendered  Judgment  upon  the  verdict 
and  reserved  the  matter  of  partition,  pending 
this  proceeding  in  error.  The  Jury  returned 
answers  to  a  large  number  of  special  ques- 
tions covering  practically  all  of  the  facts. 

The  special  findings  show  that  in  18o(i 
the  Armstrong  grant  contained  274.7  acres. 
When  the  imrtition  suit  was  commenced  it 
contained  2.')0  acres,  more  or  less.  A  new 
channel  was  cut  through  the  land  in  con- 
troversy by  the  high  waters  of  the  Missouri 
river  in  1807;  the  land  in  controvertQr  w-as 
suddenly  and  perceptibly  submerged  by  the 
violent  rise  of  the  river  in  that  year;  the 
ice  gorge  of  that  year  caused  the  river  to 
cut  a  new  channel  and  to  wash  away  the  bank; 
the  cutting  and  the  washing  away  of  the  bank 
between  Knw  Point  (the  |K>int  of  land  at  the 
Junction  of  the  rivers)  and  the  state  line  was 
not  done  in  the  usual  manner  of  cutting  along 
the  banks  of  the  Missouri  river;  the  new  chan- 
nel varied  from  200  to  300  feet  hi  width, 
and  after  it  was  cut  was  the  main  channel 
of  the  river.  The  Jury  further  finds  that 
in  18U5  or  18tf(>  the  Missouri  river  began 
to  wash  away  the  bank  forming  the  border 
of  the  Armstrong  grant,  and  In  1866  and  1867 
the  laud  caved  into  the  river  and  washed 
away  quite  rapidly:  but,  as  distinguished 
from  this  process,  a  portion  of  the  land  was 
cut  off  by  the  new  channel  of  1867  and  left 
lying  to  the  north  of  It  In  the  form  of  an 
Island.  The  land  so  cut  off  was  from  100  to 
200  feet  wide  and  from  800  to  1,000  feet  long. 
It  lay  some  UOO  or  700  feet  out  measured 
from  the  line  the  river  reached  when  the 
south  bank  was  riprap|>ed,  and  the  south 
boundary  of  partition  lot  18,  if  extended, 
would  have  about  crossed  its  northwest  point. 
No  ishtud  was  in  existence  between  the 
mouth  of  the  Kansas  river  and  the  state  line 
when  the  i>artitlou  suit  was  commenced. 
The  one  formed  as  described  continued  in  ex- 
istetice  at  all  times  up  to  1891  of  18i)2,  when 
the  water  ceased  to  flow  In  the  channel  sepa- 
rating it  from  the  mainland.  The  findings 
also  state  that  the  high  water  continued 
during  the  entire  season  of  1807.  During  the 
flood  the  island  referred  to-  was  entirely 
submerged.  The  top  of  it  was  scoured  off 
and  washed  away.  It  did  not  reapiiear  un- 
til the  water  had  subsided  the  next  year, 
and  tlien  it  presented  itself  as  a  new  forma- 
tion of  sand,  or  sand  and  soil,  which  after- 
ward sup(>orted  a  growth  of  willows  and 
weeds  for  some  of  the  time.  In  later  years 
it  was  frequently  submerged  and  its  con- 
figuration changed  somewhat,  but  it  remain- 
ed visible  at  all  times  in  low  stages  of  water. 
In  answer  to  one  of  the  numerous  and  per- 
tinacious special  questions  upon  this  subject, 
the  Jury  used  the  expression  "very  low  ■wa- 
ter." The  Jury  further  finds  that  a  portion 
of  the  laud  in  controversy  was  formed   bj 
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accretions  to  the  island.  Prior  to  1889  an 
accretion  of  sand,  or  sand  and  soil,  formed 
In  front  of  partition  lot  18,  about  100  feet 
wide  at  Kaw  Point.  In  that  year  what  Is 
known  as  the  "waterworks  dyke"  was  con- 
structed In  the  river  by  the  defendant,  the 
Metropolitan  Water  Company,  commencing 
100  feet  from  the  riprap  bank.  At  the  time 
the  dyke  was  bnilt  no  deposits  had  begun  to 
form  in  front  of  lots  12,  13,  and  14.  An 
accretion  also  formed  in  front  of  lots  15  and 
18,  but  to  the  time  of  bringing  suit  it  had 
extended  only  250  feet,  leas  than  the  width 
of  the  channel  betn'een  the  mainland  and  the 
Island.  After  the  dyke  was  constructed  the 
river  ran  around  the  end  of  the  Island  in  a 
south  easterly  direction  In  a  channel  lying 
north  of  it.  The  Ohio  avenue  sewer  of 
Kansas  City,  Kan.,  was  extended  to  this 
channel  In  1889,  but  the  river  ceased  to  run 
there,  and  by  1892  It  had  entirely  filled  up; 
the  river  having  receded  beyond  the  govern- 
ment survey  line  of  1850.  These  findings  are 
conclusive  upon  the  facts  to  which  they  relate, 
and  require  consideration  In  the  light  of  the 
legal  doctrines  of  avulsion,  submergence,  and 
reappearance,  and  accretion  and  reliction,  to 
determine  the  rights  of  the  parties  to  the 
suit.  The  verdict  being  a  general  one,  the 
evidence  favorable  to  the  plaintiffs  and  con- 
sistent with  the  special  findings  controls  In 
all  matters  not  covered  by  the  findings  them- 
selves. 

In  the  year  1867  the  Missouri  river  formed 
the  boundary  between  the  state  of  Missouri 
and  the  state  of  Kansas  at  the  place  in  ques- 
tion. The  stream  was  navigable,  constituted 
a  public  highway  between  the  two  states, 
and,  under  the  legal  policy  of  each,  title 
to  Its  bed  was  vested  In  them;  the  dividing 
line  being  the  center  of  the  main  channel. 
The  courses  of  rivers  being  determined  by 
the  oi)eration  of  the  elements,  according  to 
natural  laws  they  are  subject  to  changes  of 
location.  If  the  change  In  the  iwsltlon  of  a 
navigable  river  dividing  the  territory  of  two 
states  be  by  gradual  and  Imperceptible  en- 
croachment or  Insensible  recession,  so  that 
the  process  cannot  be  detected  while  it  is 
going  on,  the  boundary  follows  the  shifting 
thread  of  the  stream.  But  if,  from  storm 
or  flood  or  other  known  violent  natural  cause, 
there  be  a  sudden,  visible  Irruption  of  the 
water,  whereby  the  lands  upon  one  side  are 
degraded  or  submerged  or  a  new  channel  is 
cut  for  the  stream,  the  boundary  remains  sta- 
tionary at  Its  former  location,  and  the  bound- 
aries of  riparian  owners  whose  lauds  have 
been  affected  remain  unchanged.  Tlieseprincl- 
ples  are  elementary  In  the  law.  The  books 
teem  with  learning  upon  the  subject,  and  the 
<-ollatlon  of  authorities  would  be  a  work  of 
Mipererogatlon.  McBridev.  Stetnweden(  opin- 
ion by  this  court,  filed  January  6,  1906) 
83  Pac.  822.  It  is  argued,  however,  that 
because  of  its  crooked  course,  the  velocity  of 
iU  current,  the  friable  character  of  its  banks, 
and  the  quicksand  substratum  of  the  adjacent 


soil,  it  is  characteristic  of  the  Missouri  river 
that  large  pieces  of  upland  should  suddenly, 
visibly,  and  perceptibly  break  off,  plunge  into 
the  water,  and  l»e  swept  away  ;  and  from  this 
fact  It  Is  concluded  that  the  law  of  avul- 
sion cannot  be  applied  to  the  conduct  of  this 
stream,  or,  at  least,  that  It  governs  only  in 
"ox-bow"  cases  like  Cooley  v.  Golden,  117 
Mo.  33,  23  S.  W.  100,  21  L.  R.  A.  300;  Missouri 
v.  Nebraska,  190  U.  S.  23,  25  Sup.  Ct.  15C, 
49  L.  Ed.  372,  and  Nebraska  v.  Iowa,  143  U. 
S.  369,  12  Sup.  Ct.  390,  36  L.  Ed.  186.  If 
this  river  be  distinguished  from  others  by 
the  violence  and  rapidity  with  which  It  in- 
vades the  lauds  adjacent  to  its  course  the 
findings  of  the  Jury  are  explicit  upon  th^ 
point  that  the  Armstrong  grant  was  not 
ravaged  in  the  usual  manner  of  cutting  along 
Its  banks,  and  a  clear  distinction  is  made  be- 
tween the  caving  and  washing  away  of  margin- 
al soil  and  the  phenomena  of  this  case.  The 
Ice  dam  In  the  stream  added  an  unusual  and 
aggravating  feature.  Nothing  short  of  the 
liberated  energy  of  gorged  water  at  flood  tide 
could  have  produced  the  tremendous  results 
described  in  the  testimony  supiwrting  the  spe- 
cial findings.  It  Is  said  that  after  the  water 
gained  headway  It  went  through  the  land 
with  a  rush,  tearing  out  the  earth  In  massive 
blocks  5,  10,  20,  23,  and  30  feet  In  width 
and  sometimes  40,  50,  and  .300  feet  long,  fell- 
ing forest  trees  and  otherwise  devastating  the 
tract  so  that,  uiwn  an  abatement  of  the  inun- 
dation, in  place  of  farm  land  a  river  channel 
100  yards  wide  separated  a  denuded  Island 
from  the  shore.  The  argument  for  the  limi- 
tation of  the  avulsion  doctrine  was  made  in 
favor  of  the  abolition  of  the  law  of  accre- 
tion from  the  valley  of  the  Missouri  river  In 
the  cases  of  Missouri  v.  Nebraska  and  Ne- 
braska V.  Iowa,  supra.  The  court  held,  how- 
ever, that  notwithstanding  the  greater  rapidi- 
ty of  changes  here  than  elsewhere,  the  funda- 
mental principles  of  the  law  were  not  af- 
fected. 

In  the  case  of  St.  I/mis  v.  Rutz,  138  V. 
S.  220,  11  Sup.  Ct.  337,  34  L.  Ed.  941,  the  liti- 
gation arose  out  of  circumstances  much  less 
extraordinary  than  those  connected  with  the 
flood  of  18C7,  but  the  rights  of  tlie  parties 
were  solved  upon  the  theory  of  an  avulsion. 
The  facts  were  that  tlie  washing  away  of 
the  banks  of  the  Mississippi  river  opposite 
the  city  of  St.  Louis  usually  occurred  at  the 
time  of  the  spring  floods,  which  varied  In 
duration,  but  lasted  from  4  to  8  weeks.  Each 
flood  usually  carried  away  a  strip  of  land 
from  off  the  river  bank  250  to  300  feet  in 
width,  the  loss  of  which  could  be  perceived 
in  its  progress.  As  much  as  a  city  block 
would  be  cut  off  and  waslied  away  lu  a  day 
or  two,  and  masses  of  eartli  from  10  to  15 
feet  in  width  fre(iuently  caved  off,  fell  Into 
the  river,  and  were  washed  away  at  one 
time.  The  court  said:  "By  findings  of  fact 
0  to  9,  the  sudden  and  perceptible  loss  of 
Iund  on  the  premises  conveyed  to  the  plaiu- 
tiif,  which  was  visible  in  its  progress,    did 
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not  deprive  Blumentbal,  as  riparian  proprie- 
tor, of  his  fee  in  tbe  submerged  land,  nor  in 
uny  manner  cliauge  tlie  boundaries  of  tbe 
surveys  on  the  river  frout,  as  they  existed 
ill  I860,  when  tbe  land  commenced  to  be 
•washed  away.  It  is  contended  by  the  de- 
fendant, not  only  that  the  plaintiff  never  bad 
any  title  to  tbe  bed  of  the  river,  but  that, 
when  the  dry  land  of  which  be  was  in  pos- 
session was  swept  away  by  the  river  and 
ceased  to  exist,  his  ownership  of  that  land 
also  ceased  to  exist.  It  is  laid  down,  how- 
ever, by  all  the  authorities,  that,  if  tbe  bed 
of  the  stream  changes  Imperceptibly  by  the 
gradual  washing  away  of  the  banks,  the  line 
of  the  land  bordering  upon  it  changes  with 
it,  but  that,  if  the  change  is  by  reason  of  a 
freshet,  and  occurs  suddenly,  the  line  re- 
mains as  it  was  originally.  This  principle 
Is  recognized  by  the  Supreme  Court  of  Illi- 
nois, In  Butteuuth  v.  St  Louis  Bridge  Com- 
pany, 123  III.  535,  546,  17  N.  E.  439,  443,  5 
Am.  St.  Rep.  545,  in  these  words :  'The  law, 
as  stated  by  law  writers,  and  in  the  adjudged 
cases,  seems  to  he  that  where  a  river  is 
declared  to  be  the  boundary  between  states, 
although  it  may  change  imperceptibly,  from 
natural  causes,  the  river,  as  it  runs,  continues 
to  be  the  boundary.  But  if  the  river  should 
suddenly  change  its  course,  or  desert  the 
original  ctiannel,  the  rule  of  law  is  that  the 
boundary  remains  in  the  middle  of  the  de- 
serted river  bed.' "  In  the  case  of  City  of 
Chicago  V.  Ward,  169  111.  392,  48  N.  E.  927, 
38  L.  R.  A.  &49,  61  Am.  St  Rep.  185.  the  tes- 
timony disclosed  that  the  building  of  certain 
piers  in  the  city  of  Chicago  had  the  effect 
of  throwing  a  strong  current  of  the  Chicago 
river  against  the  shore  of  Lake  Michigan, 
which  gradually  undermined  the  bank.  Up- 
on the  occasion  of  storms  the  bank  would 
fall,  sometimes  5.  10,  and  30  feet  in  width  at 
n  time,  and  sometimes  as  much  as  100  feet 
■would  be  washed  away  in  a  single  storm. 
The  court  hold  that  tbe  boundaries  of  the 
land  were  not  changed,  quoting,  among  oth- 
er authorities,  Hargrave's  Law  Tracts.  36, 
37.  as  follows:  "If  a  subject  bath  land  ad- 
joining tbe  sea,  and  tbe  violence  of  the  sea 
swallow  it  up,  but  so  that  yet  there  be  rea- 
sonable marks  to  continue  the  notice  of  it, 
or.  though  the  marks  be  defaced,  yet  If  by 
situation  and  extent  of  quantity  and  bound- 
inp  upon  the  (inn  land  tbe  same  can  be 
known,  though  the  sea  leave  this  land  again, 
or  It  be  by  art  or  Industry  regained,  the  sub- 
ject does  not  lose  bis  property ;  and  accord- 
ingly it  was  held  by  Cooke  and  Foster,  M. 
(7  .Tac.  C.  B.),  though  the  inundation  con- 
tinue 40  years.  But  If  it  bo  freely  left  again 
hy  tbe  reflu-x  and  recess  of  the  sea,  the  own- 
er may  have  his  land  as  before,  if  he  can 
make  it  out  where  and  what  it  was,  for  be 
cannot  lose  his  propriety  of  the  soil,  though 
it  be  for  a  time  become  part  of  tbe  sea  and 
within  the  admiral  Jurisdiction  while  It  so 
continues."  The  conclusion  of  the  court  was 
expressed  thus ;    "Under  the  authorities,  and 


according  to  all  reasonable  deductions  from 
legal  principles,  we  must  bold  tliat  tbe  title 
to  these  lands  submerged  by  the  action  of 
Lake  Michigan  was  not  lost,  and  that  by 
their  subsequent  reclamation  the  city  has 
completely  reasserted  its  title  thereto,  as 
such  title  stood  at  the  time  of  the  dedica- 
tion of  tlie  respective  plats  thereof."  In 
Farnham  on  Waters,  voL  3,  §  848,  it  is  said: 
"In  case  the  river  shifts  its  position  so  as 
to  submerge  land  on  one  shore,  tbe  question 
is  one  of  boundary.  As  seen  in  the  preced- 
ing section,  if  the  change  in  the  river  chan- 
nel is  sudden,  titles  of  the  opposite  pro- 
prietors are  not  changed,  but  if  it  is  gradual 
and  Imperceptible,  the  middle  thread  of  the 
river  remains  the  boundary  line.  •  ♦  • 
It  will  be  remembered  that  the  rule  that  the 
thread  of  tbe  stream  remains  the  boundary 
re-gardless  of  changes  Is  based  on  the  fact 
that  the  law  presumes  that  the  river  does  not 
change.  This  presumption  should  not  be  per- 
mitted to  overcome  an  obvious  and  well- 
established  fact  Therefore,  if  the  change 
does  not  come  within  the  definition  of  gradual 
and  imperceptible,  but  the  laud  is  rapidly 
washed  away  on  one  side  and  formed  on  the 
other,  the  fiction  should  give  way  to  the 
fact,  and  the  owner  should  not  lose  title 
to  his  property.  The  title  to  the  land  itself 
Is  of  more  importance  than  the  riparian  right 
of  access  to  the  water  or  convenience  of  hav- 
ing a  natural,  rather  than  a  mathematical, 
boundary;  and  rules  which  were  made  for 
ccnvenlence  should  not  be  permitted  to  wrest 
the  title  to  land  from  its  true  owner."  These 
authorities  are  sufficient  to  show  that  the 
events  of  1867  are  clearly  comprehended 
within  the  meaning  of  the  term  "avulsion." 
and  it  is  not  necessary  that  time  be  spent 
refining  upon  the  words  "gradual"  and  "im- 
perceptible," or  in  framing  new  definitions  to 
fit  the  varying  facts  of  different  cases.  They 
further  show  that  It  is  not  necessary  that  the 
the  river  should  be  "annihilated"  in  its  old 
bed  and  "reproduced  In  its  new  bed" — bor- 
rowing an  expression  from  Vattel. 

If  the  earth  where  Dr.  Wood's  house  stood 
bad  not  been  swept  away  by  the  torrent,  if 
his  fences  had  not  gone  down  the  stream,  if 
his  cornfield  had  remained  undisturbed,  and 
that  part  of  the  Armstrong  grant  cut  oft  by 
the  new  channel  had  not  been  stripped  of  its 
vegetation,  there  would  be  no  contention 
now  that  a  portion  of  the  land  had  not  been 
partitioned.  The  fact  of  its  submergence 
and  tbe  formation  of  new  land  on  the  old 
site  makes  no  difference  in  the  rights  of  tbe 
parties.  "If  the  sea  swallow  land,  if  the 
bounds  can  be  ascertained  the  owner  may 
have  thorn  again  if  they  are  subsequently 
left  to  dry  or  are  regained  by  him.  And  If 
the  former  extent  of  land  can  be  known,  it 
shall  be  returned  to  the  owner."  Hale,  De 
Jure  Maris,  chap.  4;  2  Rolle's  Abr.  1G8. 
"When  tbe  denudation  of  the  soil  by  the 
water  Is  sudden  and  perceptible,  the  title  is 
not  changed.    •    *    •    If  navigable  waters. 
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owned  by  the  Crown  or  State,  suddenly  en- 
croach upon  private  lands  adjoining,  and 
there  are  marks  by  whieb  tbeir  limits  can  be 
determined,  the  title  to  the  soil  thus  covered 
remains  in  the  former  owner,  and  upon  the 
recession  of  the  water  it  is  restored  as  his 
property.  Though  the  overflow  continues  for 
40  years,  yet  if  the  water  recedes  the  owner 
has  bis  land  again."  Gould  on  Waters,  i  158. 
In  Famham  on  Waters,  $  848,  It  is  said: 
"When  the  title  to  the  bed  of  the  river  is 
in  the  public,  the  sudden  submergence  of  a 
parcel  of  land  on  the  foreshore  does  not 
destroy  the  title  of  the  private  owner,  if 
within  a  reasonable  time  It  can  be  reclaimed 
and  the  former  boundaries  established." 
These  texts  are  supported  by  the  decisions 
of  the  courts,  and  undoubtedly  express  the 
true  rule  of  law. 

Mulry  V.  Norton  et  al.,  100  N.  Y.  424.  3 
N.  E.  581.  53  Am.  Rep.  206,  Is  a  leading  case 
upon  this  subject  The  syllabus  reads: 
"Land  lost  by  submergence  may  be  regained 
by  reliction,  unless  the  submergence  has  been 
followed  by  such  a  lapse  of  time  as  precludes 
the  Identity  of  the  land  from  being  establish- 
ed. If,  after  a  submergence,  the  water  dis- 
appears from  the  land  either  by  its  gradual 
retirement  or  the  elevation  of  the  land  by 
natural  or  artificial  means,  the  proprietor- 
ship returns  to  the  original  owner.  No  lapse 
of  time  during  which  the  submergence  has 
continued  bars  the  right  of  the  owner  to 
enter  upon  the  land  reclaimed  and  assert 
bis  proprietorship  when  the  Identity  can  be 
established  by  reasonable  marks,  or  by  situa- 
tion, extent  of  quantity  or  boundary  on  the 
firm  land.  And  so,  If  an  island  forms  upon 
the  land  submerged,  it  belongs  to  the  original 
owner."  In  the  opinion  it  Is  said:  "It  is 
not,  however,  every  disappearance  of  land 
by  erosion  or  submergence  that  destroys  the 
title  of  the  true  owner,  or  enables  another 
to  acquire  It,  for  the  erosion  must  be  ac- 
companied by  a  transportation  of  the  land 
beyond  the  owner's  boundary  to  effect  that 
result,  or  the  submergence  followed  by  such 
a  lapse  of  time  as  will  preclude  the  identity 
of  the  property  from  being  e.stablLshed  upon 
its  reliction.  Land  lost  by  submergence  may 
be  regained  by  reliction,  and  its  disappear- 
ance by  erosion  may  be  returned  by  accre- 
tion, upon  which  the  ownership  temporarily 
lost  will  be  regained.  ♦  *  ♦  A  ease  quite 
in  point  Is  referred  to  by  the  respondent's 
counsel  as  arising  In  Delaware  in  1815,  de- 
cided by  the  court  of  common  pleas  upon  a 
learned  opinion  by  Judge  Wilson,  a  copy  of 
which  is  attached  to  the  platntiCTs  brief. 
The  case  does  not  seem  to  be  elsewhere  re- 
ported. It  arose  over  the  ownership  of  an 
island  called  'Wilson's  Bar,'  which  had  been 
created  by  alluvion  upon  land  formerly  con- 
tained within  the  boundaries  of  an  islan 
called  'Little  Tinnicum,'  but  which  at  some 
time  had  been  worn  away  by  the  ocean.  The 
court  say :  'The  right  to  the  new  island  and 
also  to  land  gained  by  alluvion  or  dereliction, 
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all  of  which  are  governed  by  the  same  prin- 
ciple, follows  the  right  to  the  soil  which 
18  covered  by  the  water.  Though  the  surface 
of  the  lower  part  of  Little  Tinuiciun  was 
destroyed  by  the  force  of  the  winds  and  the 
waves,  and  it  was  consequently  overflowed 
by  the  water  of  the  river,  yet  the  owner  did 
not  lose  the  propriety  of  the  remaining  land 
covered  by  the  water;  if  It  was  regained 
either  by  natural  or  artificial  means,  it  con- 
tinued to  belong  to  the  original  proprietor.' 
The  earth  deposited  on  it  became  his  by  the 
right  of  alluvion,  and  of  course  this  island 
formed  on  it  by  such  dejioslt  became  his. 
And  tliough  it  probably  has  extended  be- 
yond the  limits  of  the  old  Island,  the  addi- 
tion Is  plainly  alluvion."  The  Delaware  de- 
cision referred  to,  Morris  v.  Brooke,  Del. 
Ck>mmon  Pleas,  July,  1815,  has  been  printed 
in  53  Am.  Rep.,  at  page  215.  In  the  recent 
case  of  Hughes  et  al.  v.  Heirs  of  Bimey  et 
al.,  107  La.  664,  32  South.  30,  the  principle 
under  consideration  was  applied  to  land  un- 
covered by  the  recession  of  the  waters  of 
"Lake  Centennial"  from  a  portion  of  De 
Soto  point  opposite  Vlcksburg.  The  so-called 
lake  was  an  enlargement  of  the  Mississippi 
river  which  was  formed  by  a  cut  made 
through  the  tongue  of  land  in  1876.  The 
water  was  drawn  off,  and  the  lake  gradually 
filled  up,  by  the  river  making  another  cut 
to  a  point  further  down  the  stream  in  1896. 
The  opinion  was  based  on  the  standard  au- 
thorities, and  the  syllabus  reads.-  "If,  after 
submergence,  the  water  disappears  from  the 
land,  either  by  gradual  retirement,  or  by  the 
elevation  of  the  land  by  natural  or  artifi- 
cial means,  and  Its  identity  can  be  establish- 
ed by  reasonable  marks,  or  by  situation,  ex- 
tent, quantity,  or  boundary  lines,  the  pro- 
prietorship returns  to  the  original  owner." 
In  the  case  of  St.  Louis  v.  Rutz,  138  U.  S. 
226,  11  Sup.  Ct.  337,  34  L.  Ed.  941,  it  is 
said :  "It  Is  laid  down  by  all  the  authorities 
that,  if  an  Island  or  dry  land  forms  upon 
that  part  of  the  bed  of  a  river  which  is 
owned  In  fee  by  the  riparian  proprietor,  the 
same  is  the  propei'ty  of  such  riparian  pro- 
rrietor.  He  retains  the  title  to  the  land  pre- 
viously owned  by  him  with  the  new  deposits 
thereon."  The  same  rule  applies  to  titles 
held  by  the  United  States.  "Island  No.  42  In 
the  Missouri  river,  within  the  i)re8eut  state 
of  Missouri,  was  surveyed  by  the  United 
States  in  1820,  and  then  contained  about  50 
acres.  Subsequently,  during  floods,  it  was 
submerged,  and  a  portion  of  the  surface  was 
washed  away ;  but  on  the  subsidence  of  the 
waters  a  portion  of  it  reappeared,  and  at  no 
time  was  it  washed  away  to  the  level  of  the 
bed  of  the  river;  a  channel  remaining  be- 
tween the  island  and  the  west  bank  of  the 
river.  Alwut  1880  the  river  cut  a  new  chan- 
nel, conunencing  above  the  island,  and  return- 
ing to  the  old  channel  below  it,  making  a  curve 
to  the  eastward,  which  inclosed  about  1,100 
acres,  and  leaving  the  old  channel  and  the 
Island  dry.    Thereafter  the  plaintiff  entered 


Digitized  by 


Google 


770 


85  PACIFIC  REPOHTEB. 


(Ean. 


the  Island  as  public  land,  and  received  a 
patent  therefor  according  to  the  original  sur- 
vey. Under  the  law  of  Missouri  the  title  of 
riparian  owners  on  a  navigable  stream  ex- 
tends only  to  the  water  line.  Held,  that  the 
title  of  the  United  States  to  the  Island  was 
not  lost  by  the  erosion  or  submergence,  and 
that,  by  Its  conveyance  after  It  reappeared 
on  the  reliction  of  the  waters,  plaintiff  took 
title  thereto  with  the  additions  made  by  al- 
luvion and  accretion."  Wlddlcombe  v.  Rose- 
miller  (C.  C.)  118  Fed.  295,  syllabus. 

It  Is  suggested  that  the  right  to  reclaim 
submerged  land  can  be  nsRerted  only  when 
the  riparian  proprietor  owns  to  the  thread 
of  the  stream,  but  no  reason  is  offered  in 
support  of  the  suggestion,  and  none  Is  ai>- 
parent  If,  through  some  catastropbe,  the 
river  make  Its  bed  upon  private  land,  the 
burden  should  fall  as  lightly  upon  the  private 
owner  as  possible.  It  Is  sufficient  for  the 
state  that  control  be  retained  over  the  stream 
for  the  preservation  of  Its  public  highway 
character.  More  than  this  the  state  ought 
not  to  take.  WhatevM  the  riparian  owner 
lost  should  not  be  withheld  when  the  water 
recedes  and  the  need  of  public  supervision 
Is  at  an  end.  Whether  originally  he  bad  or 
had  not  some  land  already  under  water  can- 
not affect  his  rights.  The  land,  when  re- 
stored, Is  his  own,  because  avulsion  affects 
neither  boundaries  nor  titles.  Proprietorship 
is  not  lost  in  the  portion  covered,  and,  when 
It  rises  to  the  surface,  whether  by  the  de- 
posit of  alluvion  or  a  change  in  the  channel 
of  the  river,  dominion  reattaches  as  if  it  had 
never  been  suspended,  and  whatever  accre- 
tions may  have  been  added  to  the  tract  belong 
to  its  proprietor  as  in  ordinary  cases.  By  a 
failure  to  discriminate  between  the  effects  of 
avulsion  and  ordinary  erosion,  counsel  for 
defendants  have  been  led  Into  an  error  re- 
8[iectlng  the  prevalence  of  the  doctrine  of 
submergence  and  reappearance  In  the  region 
through  which  the  Missouri  river  flows.  No- 
where has  it  been  repudiated  where  the  facts 
have  required  Its  application.  Such  being 
the  law  and  the  facts,  the  avulsion  of  1867 
did  not  disturb  the  boundary  between  the 
state  of  Missouri  and  the  state  of  Kansas, 
and  the  boundaries  of  the  Armstrong  grant, 
as  they  existed  when  the  partition  suit  was 
commenced,  were  not  changed.  The  land  un- 
der the  new  channel  of  the  river,  the  Island, 
und  the  shoals  beyond  the  Island,  still  be- 
longed to  those  who  owned  the  soil  before  the 
Hood.  This  land  has  been  identiflable  from 
the  time  the  high  water  subsided  and  the 
limits  of  the  entire  tract  as  they  were  known 
In  1867,  have  been  proved  In  this  suit.  The 
owners  are  entitled  to  reclaim  it  and  to  have 
it  partitioned,  unless  they  have  lost  title  to  It 
in  some  manner  or  are  debarred  from  assert- 
ing their  rights  upon  some  ground  suggested 
by  the  defendants.  It  Is,  of  course,  idle  to  as- 
sert that  the  partition  proceedings  conclusive- 
ly prove  the  fact  to  be  that  the  proprietors 
of  the  Armstrong  grant  had  no  more  laud  in 


July,  1867,  than  the  200  acres  which  were 
divided.  There  is  fair  ground  to  argue  that 
the  allottees  are  estopped  to  claim  title  to 
more,  but  the  physical  existence  of  a  portion 
of  the  earth's  surface  cannot  be  annihilated 
by  writing  up  a  court  record  to  that  effect. 
It  Is  plain  that  the  surveyor  measured  a 
tract  of  land  surrounded  by  three  streams, 
two  of  them,  at  least,  at  flood  stage,  and 
found  200  acres  of  land  out  of  water.  The 
partition  commlssionera  believed  that  the  two 
rivers  had  permanently  appropriated  the  re- 
mainder of  the  tract  described  in  the  petition, 
and,  In  effect,  so  reported.  The  retirement 
of  the  waters  of  the  Missouri  river  and  the 
restoration  to  its  owners  of  a  large  body  of 
land  not  Included  In  the  report  were  not  con- 
templated. The  court  and  the  parties  acted 
upon  the  circumstances  as  they  then  appear- 
ed, and  closed  the  case  before  the  river  went 
down.  Ordinary  sagacity  Is  to  be  Imputed  to 
them.  They  were  mistaken,  and  the  report 
false  In  fact  because  based  upon  conditions 
erroneously  believed  to  be  perpetual,  does  not 
stand  in  the  way  of  the  truth. 

It  Is  the  law  that  courts  will  not  allow  one 
co-tenant  to  vex  those  having  estates  In  com- 
mon with  him  with  a  multiplicity  of  suits  for 
partition,  and  ordinarily  all  the  Joint  prop- 
erty must  be  included  In  one  suit  But  if 
they  own  two  tracts  they  may  voluntarily 
divide  one  of  than,  or  they  may  ask  the  court 
to  divide  one  of  them,  without  depriving 
th?raselves  of  the  right  or  the  court  of  juris- 
diction subsequently  to  apportion  the  other. 
Neither  will  relief  be  denied  them  If,  acting 
In  good  faith,  they  should  overlook  a  tract. 
"It  Is  true  that  a  petition  for  a  partition  of 
a  part  of  an  estate  held  by  tenants  In  common 
will  not  be  entertained  against  the  objection 
of  any  person  Interested.  Ordinarily,  a  peti- 
tion of  this  kind  should  include  the  entire 
estate  held  in  common;  but  it  does  not  fol- 
low, If,  by  mistake,  or  by  the  consent  of  ail 
the  tenants,  a  partition  has  been  made  of  a 
portion  of  their  estate,  whether  by  order  of 
the  court  or  othwwise,  that  the  court  is  pow- 
erless to  divide  the  remainder  on  a  petition 
of  one  or  more  of  the  tenants  in  common.  It 
would  be  a  harsh  rule,  that,  after  a  division 
of  a  part  of  an  estate,  partition  of  the  re- 
mainder could  never  be  ordered  by  the  court 
When  parties  have  acted  innocently  and  fair- 
ly in  making  or  obtaining  a  division  which 
does  not  cover  all  their  estate,  there  Is  no 
reason  why  the  law  should  not  aid  them  when 
they  ask  for  a  division  of  the  remainder." 
Barnes  v.  Boardman,  157  Mass.  479,  32  N.  E. 
670.  See,  also,  Adams  v.  Hopkins,  144  Gal. 
19,  77  Pac.  712 ;  Richardson  v.  Ruddy  (Idaho) 
77  Pac.  072.  Likewise,  if  parties  have  acted 
innocently  and  fairly  and  a  portion  of  the 
estate  described  In  the  petition  and  ordered 
to  be  partitioned  has  been  omitted  from  the 
report  of  the  commissioners  under  a  mis- 
take as  to  the  facts,  there  is  no  reason  why, 
upon  discovery  of  the  true  state  of  affairs, 
they  should  not  have  the  right  to  bring  suit 
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In  equity  to  enforce  the  decree  as  to  the  re- 
mainder as  the  ezlgracles  of  the  case  and 
the  interests  of  the  parties  require  (Bank  v. 
Kingman,  62  Kan.  571,  64  Pac.  65,  and  au- 
thorities there  cited;  Wadhams  et  al.  t. 
Oay,  T3  111.  415),  or  else  be  permitted  to  avail 
themselves  of  the  more  direct  remedy  of  an 
ordinary  action  for  partition  of  the  omitted 
part,  iu  which  the  equitable  right  to  relief 
may,  under  the  practice  in  this  state,  be 
fully  investigated.  The  euforceiueut  of  any 
other  rule  would  breed  deserved  contempt  for 
the  formalism  of  the  law  and  prove  it  to  be 
a  tyrant  over  the  fortunes  of  men,  rather 
than  a  servant  in  the  accomplishment  of 
their  Just  and  blameless  desires. 

Concedinj?  to  the  partition  proceedings 
that  for  which  the  defendants  argue — the 
«ffect  of  mutual  deeds— still,  if  parties  are 
mistaken  as  to  the  quantity  of  land  tbey 
actually  own  and  the  disparity  is  great 
enough  to  challenge  the  attention  of  a  court 
of  conscience,  relief  may  l>e  granted.  "Where 
plaintiff  and  his  two  codetendants  attempted 
to  partition  their  land  under  a  mutual  mis- 
take that  It  only  consisted  of  17  acres,  when. 
In  fact,  they  owned  52  acres,  and  one  of 
them  refused  to  execute  deeds,  and  there- 
nfter  defendant  purchased  the  land  except 
plaintiff's  interest,  cluimiug  ownership  of  the 
entire  52  acres  except  the  5%  acres  first 
deeded  to  plaintiff,  there  was  such  disparity 
between  the  quantity  of  land  believed  by  all 
the  parties  to  exist  and  that  which  they  ac- 
tually owned  tliat  plaintiff  was  entitled  to 
relief  on  the  ground  of  mutual  mistake,  and 
beuce  a  Judgment  in  partition  awarding 
plaintiff  an  equal  one-third  of  the  remainder 
of  the  land  was  proper."  Cartniell  v. 
Chambers  (Tex.  Civ.  App.)  54  S.  W.  362. 
The  principle  upon  which  this  decision  Is 
based  Is  fundamental  in  the  law  of  coutructs. 
"In  cases  of  mutual  mistake  going  to  the 
essence  of  the  contract,  it  is  not  necessary 
that  there  should  be  any  presumption  of 
fraud.  On  the  contrary,  equity  will  often 
relieve,  however  Innocent  the  piirties  may 
lie.  Thus,  If  one  person  should  sell  a  nies- 
suage  to  another,  which  was,  at  the  time, 
swept  away  by  a  flood,  or  destroyed  l)y  an 
earthquake,  without  any  knowledge  of  the 
fact  by  eitlier  party,  a  court  of  eciuity 
would  relieve  the  purchaser,  upon  tlie  ground 
that  l)oth  parties  intended  the  purcha.se  and 
sale  of  a  subsisting  thing,  and  Implied  its 
existence  as  the  basis  of  their  contract." 
Story's  Equity  Jurisprudence.  S  142.  The 
same  principle  should  govern  if  the  con- 
ditions were  reversed  and  the  parties  in- 
nocently Init  erroneously  believed  the  mes- 
suage had  washetl  away.  The  liciui  notes  to 
the  report  of  the  case  of  Ross  v.  Armstrong 
(23  Te.\.  Suj).  Sr>4)  in  78  Am.  Dec.  374  give 
the  gist  of  the  decision  as  follows:  "Under 
the  Joint  adventure  l)etween  holder  of  head- 
right  certificate  and  locator  to  secure  patent 
to  government  land,  and  to  divide  the  land  I 
when  acquired,  If,  after  securing  the  grant  | 


and  dividing  the  land,  It  is  discovered  that 
part  of  the  land  which  the  government  has 
thtis  granted  had  been  previously  appropri- 
ated by  older  title,  the  partition  is  one  upon 
a  mistake  of  facts,  from  which  equity  will 
relieve.  It  Is  a  general  rule  in  equity  that 
an  act  done  or  contract  made  under  mistake 
or  ignorance  of  material  fact  is  voidable  and 
rellevable  against  In  equity,  when  su<^  mis- 
take or  Ignorance  constitutes  a  material  In- 
gredient In  the  contract,  or  the-  motive  of  tho 
act  done  by  the  parties,  and  disappoints  their 
intention  by  a  mutual  error."  The  obligation 
to  abide  a  Judgment  and  refrain  from  a 
second  suit  is  affected  by  the  same  consider- 
ations: "There  is  no  doubt  respecting  the 
general  correctness  of  the  proposition  ex- 
pressed in  the  maxim:  'Nemo  debet  bis 
vexari  pro  una  et  eadem  causa.'  This  rule, 
however,  is  not  of  universal  application. 
The  origin  and  object  of  the  rule  were  the 
prevention  of  the  vexations  incident  to  a 
multiplicity  of  suits,  which  the  law,  equally 
as  much  as  equity,  abbors.  The  principle 
above  asserted  finds  more  familiar  expres- 
sion in  the  statement  that  a  party  shall  not 
split  his  cause  of  action.  Now,  it  is  quito 
obvious  that  such  prohibition  presupposes 
knowledge  of  the  constituent  elements  of  the 
cause  of  action  sought  to  l)e  unwarrantably 
divided.  If  this  be  true,  and  it  be  true  also 
that  the  law  does  not  require  what  is  im- 
possible, then  it  must  needs  follow  that  a 
party  should  not  be  precluded  in  consequence 
of  a  former  action.  If  such  action  were 
brought  In  unavoidable  Ignorance  of  the  full 
extent  of  the  wrongs  received  or  Injuries 
done.  Any  other  conclusion  would  be 
reached  only  through  sanctioning  tlie  rankest 
Injustice.  In  Farrington  v.  Payne,  15  Johns. 
(X.  Y.\  432,  the  question  Is  asked:  'Suppose 
a  trespass,  or  a  conversion  of  a  tliousand 
barrels  of  flour,  would  It  not  be  outrageous 
to  allow  a  separate  action  for  each  barrel?* 
Undoubtedly  It  would.  But  in  such  a  case, 
where  tlie  owner  is  ignorant  of  the  extent  of 
his  loss,  would  It  not  be  far  more  outrageous 
to  oilow  a  recovery  of  1  barrel  to  prevent  the 
recovery  of  the  remaining  090'/  This  ques- 
tion with  meet  with  an  afilrmative  response 
in  every  honest  heart."  lloran  v.  Plankln- 
ton  et  al.,  (■>4  Mo.  3.*<7.  See,  also,  Alexander 
V.  Biulgford.  .50  Ark.  HC),  27  S.  W.  60; 
Gedney  v.  Getlney.  100  X.  Y.  471,  'to  X.  E.  1. 
A  mistake  in  a  division  line,  In  a  decree  of 
p.nrtitlon  originating  in  the  report  of ,  tlie 
referees  wliloh  was  coutiriued  witliout  ob- 
jection, will  be  corrected  in  equity.  Smith 
v.  Butler,  11  Or.  4(5,  4  Pac.  517.  I'lqulty 
will  likewise  take  jurisdiction  to  correct  a 
decree  of  foreclosure  from  which  a  lot  has 
been  omitted  by  mistake.  Snyder  v.  Ives, 
42  Iowa,  137.  And  the  fact  that  the  cause 
In  which  a  mistake  occurs  has  been  taken  to 
the  Supreme  Court,  and  the  Judgment  af- 
firmed, will  not  defeat  the  exercise  of  such 
power.  Partridge  &  Co.  v.  Harrow,  27  Iowa, 
0(i,  09  Am.   Dec.   043.    It  is  true  that  the 
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partition  proceecllngs  are  conclnstve  In  ref- 
erence to  the  nature  and  extent  of  the 
titles  of  the  respective  parties.  The  decree 
that  they  are  tenants  In  common  cannot  be. 
impeached  to  show  that  one  or  more  of  them 
owned  In  severalty.  Neither  can  any  of  tbem 
talce  advantage  of  a  second  proceeding  to 
make  a  claim  for  compensation  for  improve- 
ments which  should  have  been  asserted  in 
the  first  Instance.  Forder  T.  Davis,  38  Mo. 
107;  Bobb  V.  Qraham,  89  Mo.  200,  1  S.  W. 
90;  Spitts  T.  Weils,  18  Mo.  468;  Burger  v. 
Beste  (Mich.)  57  M.  W.  99;  Kane  v.  Canal 
Co.,  16  Wis.  179;  Janes  v.  Brown,  48  Iowa, 
668.  So,  if  the  commissioners  had  estab- 
lished a  right  of  way  to  some  of  the  allot- 
ments, another  could  not  now  be  claimed, 
and  if  a  strip  of  land  bad  been  left  un- 
divided for  the  purpose  of  furnishing  to  some 
of  the  allottees  free  access  to  their  premises, 
the  fact  could  not  now  be  disputed.  Carey  v. 
Rae,  68  Cal.  159;  Miller  v.  City  of  Indian- 
apolis, 123  Ind.  196,  24  N.  B.  228;  Turpin  v. 
Dennis,  139  111.  274,  28  N.  E.  1065.  In 
Miller  V.  City  of  Indianapolis  it  is  said:  "In 
their  report  to  the  court  the  commissioners 
reported  that  they  had  divided  the  land  in- 
tended for  partition  into  lots,  bloclcs,  streets, 
and  alleys,  and  in  their  report  of  partition 
they  informed  the  court  that  they  bad  as- 
signed to  each  of  the  parties  interested  In 
said  land  his  or  her  share  of  the  same.  In 
severalty.  No  person  examining  these  pro- 
ceedings would  be  led  to  l>elieve  that  any 
portion  of  the  land  described  therein  was 
left  undivided,  but,  on  the  contrary,  when 
examining  the  plat  in  connection  with  the 
report  of  the  commissioners  in  partition, 
and  the  Judgment  of  the  court  thereon, 
would  be  led  to  the  belief  that  the  strip  in 
controversy  was  intended  as  a  60-foot  street, 
furnishing  an  outlet  for  the  blocks  abutting 
thereon.  •  •  •  The  property  adjoining 
this  strip  has  passed  into  the  bands  of  third 
parties.  •  •  •  To  permit  the  appellant 
to  say  now  that  this  strip  was  left  by  the 
commissioners  as  undivided  land,  and  was 
not  intended  as  a  street,  would  be  obvious- 
ly unjust  to  those  who  purchased  the  prop- 
erty on  the  faith  of  the  plat  and  the  partition 
proceeding.  We  do  not  think  the  court  erred 
in  refusing  to  admit  this  oCtered  testimony." 
None  of  these  cases,  however,  which  are 
referred  to  because  cited  by  counsel  for  de- 
fendants, reach  to  the  marrow  of  this  contro- 
versy, which  relates,  not  to  what  the  com- 
missioners' report  includes,  but  to  what  It 
disregarded.  The  report  shows  that  200 
acres  and  no  more  of  the  land  described  in 
the  petition  were  partitioned.  A  flood  pre- 
vented the  division  of  the  remainder.  The 
commissioners  led  the  court  and  the  parties 
to  believe  that  the  omitted  territory  had 
washed  away.  It  was  under  water  at  the 
time,  and  remained  so  until  the  next  year. 
The  parties  were  not  at  fault  in  relying  upon 
the  statement  of  the  commissioners  as  true. 
They  were  all,  however,  mistaken.    The  mis- 


take involred  the  exlatence  of  a  large  portion 
of  the  subject-matter  of  the  action.  Belief  in 
its  nonexistence  led  them  to  take  no  farther 
account  of  It  Therefore,  under  the  ancient 
and  well-established  principles  of  equity  Ju- 
rispmdence,  the  plaintUb  are  entitled  to  re- 
lief, unless  the  defendants  will  be  deprived 
of  some  right  to  the  land,  and,  under  the  lib- 
eral rules  of  procedure  prevailing  in  this 
state,  the  question  may  l>e  determined  In  an 
action  for  the  possession  and  partition  of  the 
tract  excluded  from  the  former  report.  The 
defendants  cite  the  leading  authorities  to  the 
effect  that  when  a  private  individual  grants 
property  belonging  to  him  and  bounds  it 
generally  upon  a  stream,  the  presumption  is 
he  does  not  Intend  to  reserve  any  land  l>e- 
tween  the  upland  and  the  stream,  and  if  his 
property  extend  beyond  the  water  line  the 
presumption  is  that  the  grant  will  carry  title 
as  far  as  he  owns.  The  subject  is  discussed 
In  3  Farnham  on  Waters,  f  852.  p.  2509.  As 
stated  by  the  author  Just  referred  to  (section 
855),  the  presumption  ordinarily  indulged  is 
rebuttable;  the  question  being  purely  one  of 
Intention.  When  the  intention  is  ascertaina- 
ble from  the  face  of  an  instrument  or  a  rec- 
ord, other  evidence  is  not  admissible,  and,  un- 
der the  well-understood  rule,  the  court  must 
make  the  Interpretation  and  not  the  Jury. 
The  full  Intention  of  the  court  and  the  par- 
ties to  the  partition  proceeding  is  clearly  ex- 
pressed. No  land  whatever  north  of  the  Mil- 
ler survey  line  was  partitioned  or  conveyed, 
for  the  stated  reason  that  none  remained. 
It  had  washed  away.  The  meaning  is  as 
clear  as  if  the  line  had  been  established  at  a 
granite  escarpment  instead  of  a  navigable 
river.  In  the  theory  of  the  law,  one  form  of 
earth-sculpture  is  as  enduring  as  another. 
The  bank  of  a  river  is  a  monument  the  same 
as  the  face  of  a  cliff.  The  presumption  is 
that  it  does  not  change,  and  dominion  may  be 
limited  as  conclusively  by  a  river  t>auk  as  by 
any  other  natural  object  The  allotments 
were  intentionally  made  proportional  to  a 
residue  of  200  acres,  and  the  proposition  that 
the  design  was  that  the  six  allottees  whose 
proportional  shares  touched  the  river  should, 
because  of  that  fact  receive  some  30  acres 
more  of  unpartitioned  common  land.  Is  not 
worthy  of  discussion.  No  land  was  reserved 
between  the  partitioned  land  and  the  river. 
Lot  18  was  first  conveyed  by  a  description 
limited  as  follows:  "As  set  apart  to  the 
Cnlon  Pacific  Bailway  Company,  Eastern  Di- 
vision, by  the  Judgment  and  decree  of  court  In 
the  case  of  Thomas  Ewing,  Jr.,  et  al.  y.  Wil- 
liam Weer  et  ai.,  at  the  April  term,  1867,  of 
the  First  Judicial  district  in  and  for  the  coun- 
ty of  Wyandotte,  Kansas,  numbered  on  the 
appearance  docket  of  said  court  911,  as  re- 
mains of  record  and  on  plat  in  cause  num 
bered  18,"  Lot  16  was  first  conveyed  as 
"the  same  land  designated  as  lot  16  as  shown 
on  the  plat  in  case  No.  911,  Thomas  EwIng, 
Jr.,  et  al.  T.  William  Weer  et  al.,  in  the  First 
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Judicial  district  court,  Wyandotte  county, 
Kansas,  and  set  apart  to  said  Bwope  in  said 
suit,  the  papers  and  records  In  ■which  case 
are  here  referred  to  for  description  of  said 
lot  16."  liOt  15  was  first  conveyed  by  deeds 
which  limited  the  grant  to  a  part  of  lot  15  In 
the  plat  in  the  partition  suit  of  Thomas  Ew- 
Ing.  Jr.  V.  William  Weer;  such  plat  being  on 
file  in  the  clerk'9  offli'e  of  the  ITIrst  judicial 
district  of  Kansas,  in  Wyandotte  county.  A 
further  reference  in  these  deeds  to  a  plat  of 
the  city  across  the  Kansas  river,  which,  by 
Its  own  outlines  and  by  the  certificates  of 
the  surveyor  and  tlie  dedicating  party,  ex- 
cludes this  land,  added  no  cei-talnty  to  the 
specific  description  already  given;  and  to  say 
that  the  decorative  slcetch  upon  this  plat — no 
doubt  satisfactory  to  the  artistic  taste  of  the 
draftsman — ^was  seized  upon  by  the  gran- 
tor as  the  indisputable  mark  by  which  he 
could  evince  a  determination  to  give  to  James 
K.  Joy  land  which  Joy  was  trying  to  keep 
c-overed  by  the  water  of  a  navigable  river.  In- 
volves a  flight  of  fancy  which  the  court  hesi- 
tates to  attempt.  Other  primary  convey- 
ances of  partition  allotments  are  equally  con- 
clusive. No  purpose  to  deed  undivided  In- 
terests In  other  land  owned  by  numerous 
tenants  In  common  can  be  Interpolated. 

Some  of  the  defendants  make  no  point  that 
their  deeds  carried  with  them  title  to  un- 
descr1l>ed  land  by  Implication,  and  the  posi- 
tion of  the  others  Is  quite  Inconsistent  with 
the  very  substantial  and  meritorious  claim 
that  they  were  purchasers  of  tracts  bordering 
upon  a  navigable  river  whose  bed  belonged 
to  the  state,  and  hence  that  they  took  title 
only  to  its  margin.  Wood  v.  Fowler.  26  Kan. 
f582.  40  Am.  Rei>.  3:«):  Peuker  v.  Canter,  62 
Kan.  363.  63  Pac.  617.  It  is  entirely  clear 
that  several  of  the  defendants  made  their 
purchases  from  a  desire  to  secnre  a  loca- 
tion upon  the  main  navigable  channel  of  the 
Missouri  river.  Believing  they  had  secured 
a  permanent  frontage  of  that  character,  they 
have  expended  fortunes  in  the  Improvements 
of  their  estates.  To  be  cut  off  from  the  river 
is  an  Incalculable  linrdshlp.  and  the  plain- 
tiffs will  not  be  allowed  to  Interfere  In  any 
wrongful  way  with  the  riparian  rights  of  the 
defendants.  What,  then,  are  the  riparian 
rights  of  the  defendants?  Manifestly  those 
of  access  to  the  stre.im,  a<fretions  to  their 
shores,  and  land  left  by  the  reliction  of  the 
water  from  such  shores.  From  the  findings 
of  the  Jury,  It  fairly  appears  that  the  bulld> 
Ing  of  the  waterworks  dyke  deflected  the 
main  channel  of  the  Miissouri  river  from  the 
land  of  the  defendants,  and  that  none  of  their 
land  protruded  northward  either  by  accre- 
tion to  it  or  by  the  recession  of  the  water 
from  It,  beyond  the  line  of  the  Miller  survey. 
The  little  that  Is  Lacking  In  the  findings  is 
abundantly  supplletl  by  the  evidence  given  in 
connection  with  that  uiwn  which  the  findings 
are  based.  It  is  to  the  effect  that  the  water 
company  drove  a  double  row  of  piling  across 


the  main  channel  of  the  river  flowing  between 
the  island  and  the  riprap  bank,  obstructing 
the  current  and  diverting  it  to  the  north  side 
of  the  Island.  Sand  and  sediment  settled  be- 
low the  dyke  and  formed  a  bar  across  the 
channel,  which  then  commenced  to  fill  up. 
Because  the  current  bad  always  scoured  the 
riprap  bank,  the  progress  of  accretion  while 
the  channel  was  filling  was  from  the  island 
toward  that  bank,  until  a  slough,  and  then 
pools  of  water  next  to  that  bank,  were  all 
that  remained  of  the  stream.  After  the  wa- 
terworks dyke  was  constructed  the  city  sewet 
was  extended  to  reach  flowing  water.  Later 
the  harbor  line  was  established  at  the  end  ot 
the  dyke,  to  which  an  addition  had  meantime 
been  made;  considerable  reclamation  work 
and  dumping  of  material  into  the  stream  help- 
ed to  clog  it,  but  much  of  plaintiffs'  land  was 
uncovered  by  the  Initial  work  of  diversion. 
It  is  useless  to  discuss  the  irreconcilable  con- 
flicts in  the  testimony  bearing  upon  these 
Important  questions.  They  have  been  settled 
by  the  findings  and  verdict  of  the  Jury  ad- 
versely to  the  defendants.  All  the  evidence 
in  the  3.000  pages  of  the  record  favorable  to 
the  plaintiffs  is  brought  to  the  aid  of  the  find- 
ings and  the  verdict.  It  is  abundant  to  sup- 
port every  claim  the  plaintiffs  make,  and  the 
court  is  now  concerned  with  nothing  but  the 
rules  of  law  governing  the  case. 

If  the  title  to  the  bed  of  the  river  had  been 
in  the  state  and  had  not  remained  In  the 
plaintiffs  because  of  the  avulsion  of  ISiYi, 
the  piling  in  question  would  have  constitut- 
ed a  purpresture,  abatable  by  a  suit  in  equity 
at  the  instance  of  the  state.  Revell  v.  Peo- 
ple, 177  111.  4C8,  52  N.  E.  1052.  43  L.  R.  A. 
700,  09  Am.  St.  Rep.  257.  As  it  is,  they  were 
an  obstruction  to  navigation,  and  a  public 
nuisance.  Besides  this,  the  deflection  of  the 
river  by  means  of  them  invaded  the  private 
right  of  every  individual  entitled  to  the  flow 
of  the  water  past  his  land.  The  water  com- 
pany had  the  right  to  protect  its  land  against 
inroads  of  the  stream.  It  bad  the  right  to 
secure  the  100  feet  of  accretion  to  Its  laud ; 
and  it  had  the  right  to  erect  all  improve- 
ments necessary  to  secure  and  promote  com- 
merce, navigation,  fishing,  and  other  uses 
of  the  stream  as  navigable  water.  But  it 
could  not  destroy  the  stream  itself.  All  the 
courts  agree  that  even  wharves,  which  are 
indispensable  to  navigation,  cannot  l>e  ex- 
tended be.vond  the  line  of  navigability,  and 
will  not  be  endured  if  they  constitute  a 
nuisance  in  fact.  Madison  v.  Mayers.  97 
Wis.  399.  73  X.  W.  43,  40  L.  R.  A.  <a5,  05 
Am.  St.  Rep.  127,  and  note  on  page  042.  of 
40  L.  R.  A.  The  claim  of  the  water  com- 
pany, stripped  of  all  sophistry,  reduces  to 
the  demand  that  it  may  remove  tl>e  stream 
from  its  channel  to  some  remote  locality 
and  then  appropriate  the  plaintiffs'  land  In 
order  to  obtain  access  to  the  water;  and 
the  claim  of  the  other  defendants,  similarly 
denuded,  is  that  because  the  water  company 
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has  preyed  upon  them  they  are  licensed  to 
Iirey  upon  the  plaintiffs.  Manifestly,  such 
Is  not  the  law.  The  syllabus  of  Halsey  y. 
McCormlck,  18  X.  X.  147,  reads:  "Where 
the  water  is  diverted  by  artificial  means,  and 
not  Imperceptibly,  from  the  land  of  a  pro- 
IH'letor  bounded  by  low  water  marks,  he 
ncquires  uo  title  to  the  derelict  bed  of  the 
stream."  In  the  opinion  It  is  said:  "Mc- 
t'ormick  deepened  the  bed  of  the  stream  on 
the  soutli  side,  and  placed  stones  along  the 
centre  so  as  to  confine  the  water  in  the  chan- 
nel thus  deepened,  and  by  this  means  the 
land  In  question  was  left  bare.  He  may 
nave  been  guilty,  by  these  acts,  of  a  viola- 
tion of  the  riparian  rights  of  the  plaintiff  or 
his  grantors,  but  I  know  of  no  rule  of  law 
which  would  constitute  an  Illegal  act  of  the 
kind  a  transfer  of  the  title."  In  Lewis  v. 
Lumber  Co.,  113  X.  C.  53.  18  S.  E.  52,  the 
area  of  an  island  in  a  swamp  had  been  en- 
larged by  drainage.  It  is  said:  "Such  en- 
largement of  the  original  island  by  artificial 
mtans  was  not  an  accretion  that  inured  to 
the  plaintifTs  benefit,  and.  If  not.  It  was 
competent  in  all  such  cases  to  show  the 
original  low-water  line  as  defining  the  limits 
of  the  Island  when  granted.  Tiedman,  sec- 
tion 1185  et  seq. :  Ma  lone  on  K.  P.,  page  253." 
In  Wood  on  Nuisance-s,  {  494,  the  text  reads : 
"Every  proprietor  of  laud  exposed  to  the  In- 
roads of  the  sea  may  erect  on  his  own  land 
p-oins.  or  othei-  reasonable  defenses  for  the 
protection  of  his  laud  from  the  Inroads  of 
the  sea.  •  •  •  But  a  man  has  no  right 
to  do  more  than  is  necessary  for  his  de- 
fense, and  to  make  improvements  at  the  ex- 
l-eiise  of  his  neighbor."  In  the  cases  of 
'I'atum  v.  City  of  .St.  Louis,  125  Mo.  WT,  28 
S.  W.  1002,  and  Wh.vte  v.  City  of  St.  Louis. 
l.'>3  Mo.  80,  54  S.  W.  478.  the  trustee  of  a 
riparian  owner,  and  later  the  assignee  of  the 
rights  of  such  owner,  sought  to  recover  troui 
the  city  itself  accretions  formed  by  tlie  acts 
of  the  city  and  by  a  railroad  company  over 
Avhich  the  plaintiff  had  no  control,  and  dec- 
larations of  law  in  favor  of  the  plaintiffs 
were  ninde.  In  the  case  of  Steers  v.  City  of 
Brooklyn.  101  N.  Y.  31,  4  N.  B.  7,  a  wrong- 
ful structure  was  given  to  the  rli)arlan  owner 
in  front  of  whose  land  It  had  been  erected 
as  an  accretion.  The  court  said:  "The 
wrongdoer  should  gain  nothing  by  his  wrong, 
and  justice  cannot  be  done  to  the  upland 
owner  except  by  awarding  to  him.  as  against 
tlip  wrongdoer,  the  accretion  attacheil  to 
Ms  soil  as  an  extension  thereof.  Ijcd.vard 
v.  Ten  Kyck.  3fl  Barb.  (X.  Y.)  102,  125;  Lang- 
don  v.  JIayor.  0.1  N.  Y.  129;  Mulvey  t.  Nor- 
ton (X.  Y.)  3  X.  E.  .'>8t:  Gould  on  Waters. 
«;S  123.  124.  128,  148.  l.")8;  Angell  on  Tide 
A\atprs,  249." 

It  is  equally  clear  thnt  tlie  defendants 
other  than  the  water  company  cannot  keep 
for  their  own  use  accretions  to  plaintiffs' 
land.  Peter  may  not  he  plundered  to  rec- 
ompense Paul.    Especially  Is  this  true  since 


the  other  defendants  had  a  right  to  redress 
against  the  water  company.  In  the  case  of 
Fulmer  v.  Williams,  122  Pa.  191,  15  AU.  72G. 
1  L.  R.  A.  603,  9  Am.  St.  Rep.  88,  a  riparian 
owner  filled  up  the  channel  of  a  river  run- 
ning between  an  island  and  the  land  of  an 
opposite  proprietor.  The  party  wronged  was 
avtarded  damages  for  the  injury  siiecial  to 
Idmself,  the  court  holding  the  maxim,  "Sic 
utere  tuo  ut  allenum  nou  Isedas,"  to  be  clear- 
ly applicable.  Upon  a  subsequent  apiieal  of 
the  same  case,  the  court  said:  "The  diver- 
sion of  the  stream  was  an  injury  to  his  land 
that  was  direct,  peculiar,  and  not  shared 
with  tlie  general  public.  It  was  as  clearly 
actionable  as  the  diversion  of  a  stream  pass- 
ing over  bis  land.  Whoever  brought  about 
such  diversion  so  as  to  deprive  him  of  the 
advantages  of  his  location,  whatever  they 
were,  inflicted  a  pecuniary  wrong  uim>u  him. 
The  manner  in  which  the  diversion  Is  brought 
al>out  is  not  important  It  might  be  accoui- 
piished  by  means  of  elaborate  works  ar- 
ranged to  carry  the  stream  elsewhere,  or  it 
might  be  effected  by  filling  up  the  channel 
so  as  to  compel  it  to  seek  another.  The  re- 
sult accomplished  and  the  injury  inflicted 
would  be  the  same.  The  lower  rli>artan  owner 
would  be  deprived  of  the  natural  advantages 
which  ownership  of  the  land  at  that  point 
gave  him,  by  the  unlawful  act  of  another; 
and  he  would  have  a  right  to  call  upou  the 
wrongdoer  to  repair  the  wrong  done  him  by 
restoring  the  stream  to  its  channel  or  mak- 
ing compensation  for  its  loss."  WillhimR  v. 
Fulmer,  151  Pa.  405.  25  Atl.  10.3,  31  Am.  St. 
Rep.  707.  In  the  case  of  City  of  George- 
town v.  The  Alexandria  Canal  Co.,  etc..  12 
Pet.  (U.  S.)  91,  9  L.  Ed.  1012,  the  syllabus 
reads:  "The  Potomac  river  is  a  navigable 
stream,  or  part  of  the  Jus  publicum,  and  any 
obstruction  to  its  navigation  would,  upon  the 
most  established  principles,  be  a  public  nui- 
sance. A  public  nuisance  being  the  subject 
of  criminal  Jurisdiction,  the  ordinary  and 
regular  proceeding  at  law  is  by  indictment  or 
information,  by  which  the  nuisance  may  be 
abated,  and  the  person  who  caused  it  may 
be  punished.  A  court  of  equity  may  take  Ju- 
risdiction in  cases  of  public  nuisance  by  an 
information  filed  by  the  Attorney  General. 
If  any  particular  Individual  shall  have  sus- 
tained special  damages  from  the  erection  of 
it,  he  may  maintain  a  private  action  for  such 
special  damage;  because,  to  that  extent,  he 
has  suffered  beyond  bis  portion  of  injury,  in 
common  with  the  community  at  large."  Ci- 
tations of  authority  to  the  same  effect  might 
be  multiplied.  Therefore  the  fact  that  the 
navigable  channel  of  the  river  has  been  di- 
verted by  the  means  described,  from  along- 
side the  defendants'  land,  gives  them  no 
right  to  appropriate  the  plaintiffs'  premises 
In  order  to  preserve  their  riparian  privileges. 
They  must  acquire  title  to  the  coveted  tract 
in  some  manner  recognized  by  law. 
I'pon  their  own  theory  of  the  case,  the  de- 
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fendnnts'  purchases  being  bounded  upon  a 
navigable  river,  they  took  no  title  beyond  the 
bank;  the  bed  of  the  river  belonging  to  the 
state.  If  so,  they  could  obtain  title  to  no  part 
of  the  bed  of  the  stream,  nor  to  any  land 
formations  upon  the  bed  of  the  stream,  ex- 
cept by  grant,  -which  they  did  not  receive,  or 
by  the  processes  of  accretion  and  reliction. 
It  Is  a  matter  of  no  concern  to  the  defendants 
who  may  own  that  which  Is  not  theirs;  and, 
since  the  title  of  the  plaintiffs  was  not  taken 
away  by  the  catastrophe  of  1867,  the  defend- 
ants are  limited  to  precisely  the  same 
methods  of  acquisition  as  If  the  bed  of  the 
river  belonged  to  the  state.  Accretions  must 
consist  of  deposits  formed  against  and  added 
to  the  bank.  In  Lord  Hale's  treatise,  "De 
Jure  Maris  et  Brachioi-um  EJusdem,"  it  is 
said:  "Let  us  now  come  to  the  marltlma  In- 
crementa,  viz.,  Alluvio  marls;  recessus  maris; 
et  insula  marls.  (1)  For  the  jus  alluvionis, 
which  is  in  an  increase  of  the  land  adjoining 
by  the  projectionof  the  sea  casting  up  and  add- 
ing sand  and  slubb  to  the  adjoining  land, 
whereby  it  is  increased,  and  for  the  most  part 
by  Insensible  degrees."  Chapters  Q  and  6  of 
this  valuable  tract,  from  which  the  quotation 
is  made,  are  reprinted  in  16  Am.  Rep.  54  et 
seq.  The  definition  of  Oantt,  J.,  given  in 
Lammers  v.  Nissen,  4  Neb.  245,  notes  this 
characteristic:  "An  accretion  to  land  Is  the 
imperceptible  Increase  thereto  on  the  bank 
of  a  river  by  alluvion,  occasioned  by  the 
washing  up  of  sand  or  earth,  or  by  derelic- 
tion, as,  when  the  river  shrinks  back  below 
the  usual  water  mark;  and  land  so  formed 
by  addition  belongs  to  the  owner  of  the  land 
Immediately  behind  it."  In  Wallace  v.  Driv- 
er, 61  Ark.  429,  33  S.  W.  641,  31  L.  R.  A.  317, 
it  Is  said:  "According  to  the  cases  we  have 
cited,  the  high-water  mark,  as  thus  far  de- 
fined, being  the  boundary  line  of  the  riparian 
owner  of  this  state,  is  the  point  at  which  the 
formation  of  all  lands  acquired  by  him  by 
accretion  must  begin.  A  formation  of  al- 
luvion beginning  at  any  other  point  would 
belong  to  the  state  or  other  party."  In  Hoi- 
man  V.  Hodges,  112  Iowa,  714,  84  N.  W.  950, 
58  Ii.  K.  A.  673,  84  Am.  St.  Rep.  367,  a  bar 
formed  on  the  bed  of  the  Missouri  river, 
which  increased  in  size  until  It  became  fit  for 
agriculture  and  finally  joined  the  shore.  The 
opinion  reads:  "Without  setting  out  the 
evidence  in  detail,  it  is  enough  to  say  that 
the  formation  of  the  bar  or  island  has  been 
entirely  distinct  from  any  accretion  to  the 
shore.  It  arose  near  the  middle  of  the  river, 
though  probably  east  of  the  thread  of  the 
then  main  current,  without  any  connection 
with  the  Iowa  shore,  and  was  gradually  add- 
etl  to  by  accretion  or  reliction  until  an  Is- 
land of  the  proportions  mentioned  was 
formed.  Not  only  Is  this  true,  but  the  con- 
clusion seems  inevitable,  from  the  circum- 
stance shown,  that  the  additions  to  plaintiffs' 
land,  whether  from  accretion  thereto  or  the 
receding  of  the  waters,  have  resulted  from 
the  formation  of  the  island.    Its  existence 


undoubtedly  changed  the  main  current  of 
the  river,  and  by  Its  growth  to  the  northeast 
gradually  cut  off  the  stream  formerly  flow- 
ing between  It  and  the  shore.  Whether  this 
be  true,  however,  need  not  now  be  deter- 
mined. It  Is  enough  for  the  purposes  of  this 
case  that  the  land  beyond  the  channel  last 
mentioned  was  formed  independently  of 
plaintiffs'  land.  It  then  never  became  part 
of  their  lots  through  the  process  of  accretion 
or  reliction.  •  •  •  It  is  said  that,  even 
though  it  [the  state]  may  have  owned  the  is- 
land when  surrounded  by  water,  that  title 
moved  from  beneath  it  as  soon  as  connected 
with  shore.  It  is  conceded  that  no  authorities 
have  been  found  announcing  such  a  doctrine, 
and  we  have  been  unable  to  discover  any  case 
awarding  a  riparian  owner  land  because  con- 
nected to  his  own,  save  when  this  has  oc- 
curred through  the  Imperceptible  accretion  or 
the  reliction  thereof  by  the  gradiwi  receding 
of  the  waters."  In  LInthicum  v.  Coan,  64  Md. 
439,  2  Atl.  826,  54  Am.  Rep.  775,  it  is  said: 
"If  the  land  in  question  was  formed  by 
gradual  accessions  extending  from  the  shore 
into  the  liver,  it  would  belong  to  the  riparian 
proprietor;  and  this  would  be  the  case  not- 
withstanding the  fact  that  by  the  influence 
of  floods  and  freshets,  large  deposits  of  mud 
have  been  made  In  the  bed  of  the  river. 
These  deposits  would,  of  course,  materially 
contribute  to  the  formation  of  land,  and 
would  hasten  the  time  when  it  would  appear 
above  the  surface  of  the  water.  But  the 
leading  characteristic  of  alluvion  is  the 
gradual  extentlon  of  the  land  from  the  shore 
Into  the  water;  and  when  this  is  the  case,  it 
Is  irrelevant  to  consider  the  causes  which, 
operating  beneath  the  surface  of  the  stream, 
have  brought  at)ont  the  result  On  the  other 
hand,  if  land  was  formed  in  the  river,  and 
extended  inwards  towards  the  shore.  It 
would  he  the  property  of  the  plaintiff,  with 
all  its  accretions."  The  decisions  in  Posey 
V.  James,  7  Lea  (Tenn.)  98,  and  Hammond  v. 
Shepard,  186  III.  23.^,  57  N.  E.  867,  78  Am. 
St.  Rep.  274,  were  based  upon  the  same  prop- 
ositions. In  the  case  of  Glasseli  v.  Hansen, 
135  Cal.  547,  67  Pac.  964,  the  court  had  under 
consideration  the  rights  of  parties  to  an 
island  which  sprang  up  in  the  Sacramento 
river,  originally  a  wide  expanse  of  navigable 
water,  and  by  Its  own  accretions  finally 
closed  one  of  the  channels  which  separated 
it  from  the  shore.  The  patentee  of  the  shore 
claimed  It  In  the  opinion  it  Is  said:  "The 
accretions  were  to  the  Island,  and  not  to  the 
lands  described  in  plaintiffs'  patent  It  is 
a  taniillar  doctrine  of  the  common  law  that 
the  owner  of  land  bounded  by  a  river,  beins; 
exposed  to  the  danger  of  loss  from  its  floods, 
is  entitled  to  the  increment  which,  from  thi» 
same  cause,  may  be  gradually  annexed  to  it. 
•  •  *  It  is  also  elementary  that  If  an  is- 
land springs  up  in  a  navigable  stream,  it  be- 
longs to  the  sovereign,  and  not  to  the  owner  of 
the  land  on  either  of  the  banks  of  tlie  strpani. 
'  So  In  this  case  the  principle  Is  the  tame. 
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whether  the  Island  existed  at  the  time  of  the 
confirmation  of  the  Mexican  grant,  or  was 
af  tenvards  formed  in  the  river.  If  the  accre- 
tions had  been  to  plaintiffs'  land,  and  had 
gradually  extended  to  the  island,  the  plaintiffs 
would  have  l)een  the  fortunate  ones,  and  the 
accretions  so  added  to  theirs  would  have 
l)een  theirs  In  law."  In  King  v.  Yoimg,  76 
Me.  76,  49  Am.  Bep.  59C,  holding  that  a 
mussel-]>ed  over  which  the  water  flows  at 
everj-  tide  cannot  properly  be  called  an  island, 
but  should  be  dominated  "flats"  under  a  co- 
lonial ordinance,  it  is  said:  "It  seems  to  be 
settled,  both  In  England  and  In  this  country, 
that  the  land  of  a  riparian  proprietor  may  be 
increased  by  accretion.  This  Is  not  denied 
by  the  defendant's  counsel.  But  he  contends 
that  the  increase  must  be  gradual,  and  from 
the  shore  outward;  that  If  an  Island  forms 
at  a  distance  from  the  shore,  and  then,  by 
its  own  growth,  extends  inward  till  it  reach- 
es the  shore,  such  new  made  land  will  not 
become  the  property  of  the  owner  of  the 
shore;  and  in  tills  we  think  he  Is  correct. 
He  then  contends  that  a  mussel-bed  is  an 
island.  If  It  first  commences  to  form  at  a 
distance  from  the  shore,  and  there  first  shows 
itself  above  the  surface  of  the  water  at  ebb 
tide,  leaving  sufllcient  water  between  it  and 
the  shore  for  boats  to  pass,  although  by  its 
continued  growth  It  subsequently  extends  to 
and  connects  with  the  shore,  so  as  to  leave 
no  water  between  it  and  the  shore  at  ebb 
tide.  In  this  we  think  he  is  wrong.  We 
think  a  nmssel-bed  over  which  the  water 
flows  at  every  tide  cannot  properly  be 
called  an  island.  We  think  such  formations 
constitute  what  are  called  "flats"  and  by 
virtue  of  the  ordinance  of  1041-7  belong  to 
the  owner  of  the  adjoining  land,  If  within  100 
rods  of  high-water  mark  and  so  connected 
with  the  shore  that  no  water  flows  between 
them  and  the  shore  when  the  tide  is  out." 
The  principle  under  consideration  holds  in 
the  case  of  reliction.  "The  formation  by  ac- 
cretion or  reliction  must  be  imperceptible,  and 
must  be  made  to  the  contiguous  land  so  as 
to  change  the  i>osltion  of  the  water's  margin 
or  edge."  Cooley  v.  Golden,  117  Mo.  33,  23 
S.  W.  100,  21  L.  B.  A.  300.  See,  also.  Cox 
V.  Arnold,  129  Mo.  337,  341,  31  S.  W.  592, 
.W  Am.  St.  Rep.  450.  If  tlie  space  between 
the  mainland  and  an  Island  be  reduced  to  a 
slough,  which  fills  up  in  such  a  manner 
that  the  two  bodies  of  land  join,  the  respec- 
tive owners  will  be  entitled  to  the  accre- 
tions to  their  shores.  If  the  slough  fill  up 
from  the  bottom,  and  the  accretions  do  not 
begin  at  the  sides,  the  boundary  Is  the  center 
of  the  slousli,  as  it  was  before  the  water 
left  it.  Buso  V.  Rus.<ell,  80  Mo.  209;  Minton 
V.  Steele,  125  Mo.  181.  28  S.  W.  74(!.  If  an 
island  be  separatetl  from  the  mainland  by 
the  channel  of  a  river  which  Ijecomes  dry, 
the  same  rule  obtains.  "It  wnll  be  noted  that 
refused  instructions  4  and  5  announce  the 
proiK)sition  that  if  the  land  in  controversy 
was  originally  formed  in  tlie  Jlissouri  river 


as  an  Island  or  sand  bar  with  a  channel  be- 
tween It  and  the  mainland  belonging  to 
plaintiff,  and  that  by  accretions  to  said  bar 
or  Island  on  the  south  side  it  finally  extended 
to  plaintiff's  land  on  the  south  bank,  or  if, 
by  the  recession  of  the  river  from  this  inter- 
vening channel  after  the  formation  of  the 
bar  or  island,  the  bar  and  the  mainland  be- 
came connected,  then  plaintiff  became  the 
owner  thereof  as  an  accretion.  This  instruc- 
tion was  clearly  erroneous.  In  that  it  ignores 
the  fundamental  idea  ui>on  which  the  title 
to  accretions  Is  based,  namely,  that  they 
must  be  the  Imperceptible  or  gradual  accre- 
tions to  the  plalntifTs  lands,  or  the  gradual 
receding  of  the  river  therefrom.  If  the  ac- 
cretions were  to  the  island  on  the  south  side, 
and  to  the  mainland  on  its  north  side,  and 
by  a  change  of  the  river  they  were  thus 
brought  together,  such  a  union  of  the  two 
tracts  did  not  make  the  island  an  accretion 
to  the  mainland."  Bahn  v.  Dawson,  134  Mo. 
581,  30  S,  W.  233.  "Suppose  the  channel  of 
the  river  between  an  island  and  the  mainland 
is  left  dry  by  the  water,  and  entirely  filled 
up  with  deposits  of  mud,  and  the  island  and 
mainland  are  at  last  one  continuous  tract 
of  land;  could  the  owner  of  either  claim 
the  entire  tract?  Certainly  the  newly-formed 
land  would  belong  to  the  United  States,  or 
It  would  be  divided  between  the  opposite 
owners,  upon  the  common-law  principle,  ap- 
plicable to  nounavigable  streams,  of  each 
going  to  the  thread  of  the  channel,  as  It  was 
before  It  was  deserted  by  the  water.  In 
the  event  8upi)osed,  the  river  might  be  re- 
garded as  ceasing  to  be  a  navigable  one,  pro 
hac  vice,  or,  rather,  as  being  converted,  at 
the  slough  between  the  island  and  the  shore, 
into  a  nounavigable  one.  In  any  event  tiie 
owner  of  the  shore  could  not  claim  both  the 
alluvion  and  the  island,  nor,  vice  versa,  could 
the  owner  of  the  island  claim  the  tract  on 
the  bank,  with  Its  accessions  by  alluvion." 
Benson  v.  Morrow,  01  Mo.  315.  If  the  plain- 
tiff's land  had  not  been  devastated  by  a 
violent  and  convulsive  i)rocess  whose  opera- 
tion was  manifest  to  all  who  desired  to  gaze 
upon  it,  and  its  original  banks  had  been 
worn  away  by  ordinary  erosion  to  the  Joy 
deed  line,  the  defendants  could  acquire  titie 
to  it  only  in  the  manner  described  in  Peuker 
V.  Canter,  02  Kan.  303,  03  Pac.  017;  that  is, 
by  the  outward  expansion  of  their  shore  line 
across  it.  These  principles  hold  whether  the 
channel  separating  the  plaintiffs'  land  from 
that  of  the  defendants'  filled  on  account  of 
the  waterworks  dyke  or  from  some  other 
cause. 

The  defendants  argue  that  the  so-calleil 
island  was  a  mere  sand  bar;  that  an  Island, 
to  be  worthy  of  the  name,  must  have  become 
elevated  above  the  bed  of  the  stream  far 
enough  to  make  it  fit  for  agricultural  pur- 
poses, and  that  the  riparian  right  of  accre- 
tion can  attach  to  nothing  less  dignified.  It 
is  not  necessary  to  give  a  formation  on  the 
bed  of  a  river  a  specitte  name  in  order  that 
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proprietary  rights  may  attach  to  It.  In  many 
states,  lands  totally  or  partially  submerged 
are  made  the  subject  of  grant  by  the  sov- 
ereign In  order  that  they  may  be  reclaimed 
for  useful  purposes.  Islands  that  arise  from 
the  beds  of  strenms  usually  first  present 
themselves  as  bars.  Cooley  v.  Golden,  117 
Mo.  3.3,  23  S.  W.  100,  21  L.  R.  A.  300;  Cox  v. 
Arnold,  129  Mo.  337,  31  S.  W.  592,  50  Am.  St 
Rep.  450;  Perkins  v.  Adams,  132  Mo.  131,  33 
S.  W.  778;  Hahn  v.  Dawson,  134  Mo.  581,  30 
S.  W.  233;  Moore  v.  Farmer,  156  Mo.  33,  56 
8.  W.  493,  79  Am.  St.  Rep.  504;  Olassell  v. 
Hansen,  135  Cal.  547,  07  Pac.  964;  Holman  v. 
Hodges,  112  Iowa,  714,  84  N.  W.  950,  58  L. 
R.  A.  673,  84  Am.  St.  Rep.  367.  Before  It 
will  support  vegetation  of  any  kind  a  bar 
may  become  valuable  for  fishing,  for  hunting, 
as  a  shooting  park,  for  the  harvest  of  ice, 
for  pumping  sand,  and  for  many  other  well- 
recognized  ob]e<!ts  of  human  Interest  and  In- 
dustry. If  further  deiwsits  of  alluvion  upon 
Its  borders  would  make  It  more  valuable,  no 
reason  is  apparent  why  the  law  of  accration 
should  not  apply.  It  is  not  before  the  court 
to  say  what  primitive  formation  will  carry 
the  right  to  awTetions,  but  the  ability  to 
support  crops  certainly  is  not  the  single  test 
In  any  event  the  rights  of  the  parties  to  this 
litigation  are  to  be  determined  as  of  the 
time  the  formation  In  the  river  and  that 
against  the  shore  came  together.  Before 
then  the  defendants  could  not  claim  title. 
At  that  time  there  is  no  doubt  such  forma- 
tions, whether  sand  bar,  Island,  restored  land, 
or  something  else,  wei'e  as  proi)erly  the  sub- 
ject of  dominion  by  the  plaintiffs  as  by  the 
defendants  who  selze<l  them.  The  Supreme 
Court  of  the  state  of  Missouri,  within  whose 
jurisdiction  the  lower  course  of  this  river 
lies,  has  been  called  upon  to  deal  with  almost 
every  phase  of  this  subject  Its  opinions  are 
In  full  accord  with  the  principles  of  law 
elsewhere  recognized.  Three  brief  quotations 
are  quite  pertinent:  "If  the  island  was 
washed  away,  In  wliole  or  In  part,  after  It 
was  surveyed  and  then  reformed  on  the 
same  bed,  the  owner  of  it,  as  it  was  before 
it  was  so  washed,  would  be  entitled  to  it, 
but  if  It  was  washed  away  and  the  land 
sought  to  be  recovered  as  made  by  deposits 
to  and  against  the  survey  of  the  mainland, 
then  such  deposits  became  the  property  of 
the  owner  of  the  survey."  Buse  v.  Russell, 
86  Mo.  209.  "The  sole  issue  made  by  the 
pleadings  is  whether  the  lands  sued  for  were 
accretions  to  plaintiff's  shore  land.  If  they 
were  and  are,  he  Is  entitled  to  them,  without 
reference  to  whether  they  now  extended  be- 
yond what  was  once  the  center  line  of  the 
main  channel.  If  they  were  not  formed  to 
bis  land  on  the  bank  of  the  river  by  gradual 
a<-cretlon  at  land  thereto,  or  by  a  gradual 
reliction  of  the  adjoining  bed  of  the  river  by 
the  receding  of  the  waters,  then  he  Is  not  en- 
titled to  recover,  whether  the  lauds  be  called 
jm  island  or  a  sand-bar  or  by  any  other  desig- 
nation."   Perkins  v.  Adams,  132  Mo.  131,  33 


S.  W.  778.  "In  view  of  all  this  evidence,  It 
Is  plain  that  whether  Island  45  remained  sub- 
stantially as  originally  surveyed,  or  whether 
It  was  washed  away  and  afterward  reformed 
on  Its  original  site,  it  Is  too  plain  for  dis- 
cussion that  what  Is  termed  'the  Island'  now 
is  not  an  accretion  to  section  21  or  section  16. 
The  doctrine  of  accretion  will  scarcely  admit 
of  jumping  a  slough  40  to  60  yards  wide. 
In  a  word,  there  Is  nothing  saltatory  about 
accretion."  Crandall  v.  Smith,  134  Mo.  633, 
36  S.  W.  612. 

Of  course,  the  plaintiffs  were  obliged  to 
recover  upon  the  strength  of  their  own  title. 
This  they  did  by  connecting  themselves  with 
the  allottees  of  the  Armstrong  grant  under 
the  partition  proceedings  of  1867.  The  views 
of  the  law  herein  expressed  were  substantial- 
ly given  to  the  Jury  by  well-drawn  Instruc- 
tions. The  period  of  time  within  which  an 
owner  may  reclaim  land  after  It  has  been 
submerged  Is  not  a  qiiestion  for  determination 
In  this  suit  The  plaintiffs  show  a  title  good 
against  the  defendants.  The  state  has  not 
Intervened,  and  whether  It  has  any  rights  Is 
Immaterial  to  the  present  decision.  If  It  real- 
ly holds  the  paramount  title,  the  defendants 
cannot  take  advantage  of  the  fact.  McBrlde 
V.  Stelnweden  ((pinion  of  this  court,  filed 
January  6,  1006)  83  Pac.  822.  One  hundred 
and  ninety-eight  special  questions  were  an- 
swered by  the  jury.  The  court  has  consider- 
ed them  all  and  finds  them  to  be  barmonlz- 
able  with  each  other  and  with  the  general 
verdict  Many  pitfalls  were  prepared  for 
the  Jury  by  using  the  terms  "washing  away," 
and  "washed  away";  but  It  made  Itself  en- 
tirely clear  with  reference  to  the  precise  ef- 
fect of  the  action  of  the  water  upon  the  plain- 
tiff's land.  The  argument  that  there  was 
not  sufiadent  land  remaining  when  the  parti- 
tion suit  was  commenced  from  which  an 
island  could  be  cut  off  and  leave  208  acres 
was  doubtless  submitted  to  the  Jury,  the  prop- 
er tribunal  to  determine  the  fact  Eighty- 
eight  instructions  were  given  to  the  Jury, 
and  numbers  of  requests  for  Instructions 
were  refused.  The  instructions  given  and 
those  refused  have  been  examined,  and  no  er- 
ror prejudicial  to  the  defendants  Is  discover- 
ed. In  view  of  the  findings  of  fact,  several 
matters  argued  relating  to  instructions  be- 
come Immaterial.  Defenses  were  fairly  sub- 
mitted. The  jury  evidently  gave  the  Water 
Company  full  benefit  of  Its  special  defense 
that  the  accretion  in  front  of  its  lot  abutted 
upon  the  Kansas,  and  not  upon  the  Missouri, 
river  bank.  Unwarranted  assumptions  of 
fact  were  not  made  In  the  instructions.  It 
was  the  duty  of  the  court,  and  not  of  the 
jury,  to  Interpret  the  partition  proceedings. 

The  petition  names  a  large  number  of  per- 
sons as  plaintiffs,  and  describes  them  as 
co-tenants  of  the  tract  sued  for.  The  verdict 
was  In  favor  of  all  these  parties.  The  peti- 
tion further  names  a  number  of  persons  as 
defendants,  who  are  described  as  co-tenants 
with   the  plaintiffs.    The   verdict   was   also 
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in  f aror  of  "those  defendants  who  are  tenants 
In  common  witli  the  plaintiffs,"  evidently 
meaning  those  named  in  the  petition.  The 
right  to  the  possession  of  the  land  described 
was  a  matter  of  common  Interest  to  many- 
persons.  One  tenant  in  common  may  recover 
the  entire  estate  from  a  trespasser  for  the 
benefit  of  ail.  Any  fractional  interest  In 
land  is  sufficient  upon  wlilch  to  base  a  Judg- 
ment of  ouster  against  a  trespasser.  This 
being  true,  the  plaintiffs  in  error  suffered 
no  material  injury  because  the  jury  did  not 
catalogue  the  names  of  the  prevailing  de- 
fendants and  specify  the  precise  proportional 
share  of  each  plaintiff  and  prevailing  de- 
fendant The  plaintiffs  in  error  are  not  at 
all  solicitous  because  the  names  of  some  fire 
or  six  persons  appear  to  have  been  written 
in  the  judgment  whose  right  to  recover  may 
not  be  supported  by  the  record,  but  they  seek 
to  overturn  the  entire  Judgment  because  the 
verdict  is  In  the  form  described.  This  they 
cannot  do.  Some  of  the  plaintiffs  below  may 
be  injured.  The  plaintiffs  in  error  cannot 
be.  Those  who  were  given  acre  quantities 
in  the  original  partition  suit  had  no  interest 
in  the  unpartitioned  common  lands  when 
their  demands  for  specific  measures  were 
satisfied.  Therefore  they  and  their  succes- 
sors have  no  interest  in  the  litigation.  The 
land  recovered  Is  sufficiently  described  in 
the  verdict 

The  170  assignments  of  error  in  the  briefs 
have  been  duly  considered,  and  none  of  them 
requires  the  case  to  be  tried  again.  The 
foregoing  observations,  which  already  tran- 
scend the  proper  limits  of  a  written  opinion, 
express  the  views  of  the  court  with  reference 
to  those  which  are  of  greatest  importance. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


STATE  V.  ROUPETZ. 
(Supreme   Court   of    Kansas.    May    12,    1000.) 

Cbiminai.  Law— iNSTEDcrrroNS. 

If,  during  the  prosrress  of  the  trial  of  a  crim- 
inal case,  testimony  which  has  been  introduced 
is  withdrawn  by  the  court,  and  the  court  states 
to  the  jury  that  whenever  testimony  is  ruled 
out  they  are  not  to  consider  it  in  the  case,  that 
it  is  the  same  as  not  given,  it  is  not  error  to 
deny  a  request  for  a  written  instruction  to  dis- 
regard such  testimony;  and  a  written  instruc- 
tion that  the  jury  in  arriving  at  its  verdict 
ahonld  consider  all  the  evidence  given  by  the 
witnesses  is  neither  erToneous  nor  misleading. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Thomas  Coun- 
ty ;  Chas.  W.  Smith,  Judge. 

August  Roupetz  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

Waters  &  Waters  and  C.  L.  Wilson,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Gen.,  and  Arch. 
L.  Taylor  (T.  L.  Bond,  of  counsel),  for  the 
State. 

;  BUROH,  J.  August  Roupetz  was  eonvlct- 
M  of  manslaughter  In  the  first  degree,  and  be 
appeals. 


Under  the  repeated  decisions  of  this  court, 
the  Juror  Bonrgoine  was  qualified.  Threats 
of  the  deceased  against  appellant's  brother, 
and  not  involving  the  appellant  himself  in 
any  way,  were  irrelevant.  The  testimony  ot 
the  witness  Frank  Eersenbrock,  that  he  heard 
shots  fired  while  be  and  his  father  were  pass- 
ing appellant's  premises  at  night,  conld  not 
be  prejudicial,  eepeclally  after  the  court 
stated  to  the  Jury  that  the  witness  could  not 
say  appellant  fired  them.  Early  In  tfie  prog- 
ress of  the  trial,  upon  the  occasion  of  striking 
out  some  testimony,  the  court  said  to  the 
Jury :  "Gentlemen,  when  the  court  rules  out 
any  evidence,  you  are  not  to  consider  it  in  the 
case ;  it  is  the  same  as  not  givrai ;  It  should 
be  out  of  your  minds  entirely."  Afterwards 
all  the  testimony  of  a  witness  was  with- 
drawn because  his  cross-examination  devel- 
oped the  fact  that  he  did  not  understand  the 
nature  of  an  oath  or  the  effect  of  false  swear- 
ing. When  the  evidence  was  closed,  the 
court  instructed  the  jury  upon  the  law  of  the 
case,  and,  referring  to  the  duties  of  the  ju- 
rors, said  that  in  determining  the  intent  of 
the  appellant  in  doing  any  of  the  acts  charged 
against  him  they  should  take  into  considera- 
tion all  the  evidence  given  by  the  witnesses 
tending  to  show  what  bis  Intention  was.  It 
is  now  argued  that  the  Jury  had  the  right  to 
believe  the  court  had  taken  back  in  writing 
what  had  been  stated  orally,  and  that  all 
excluded  evidence  could  be  lugged  into  the 
case.  The  court  is  of  the  opinion  that  danger 
to  the  appellant  from  such  a  fatuity  is  dis- 
cernible only  by  the  red  and  rovli^  eye  of 
imagination. 

A  special  instruction  upon  the  final  submis- 
sion of  the  case,  that  the  jury  should  disre- 
gard the  excluded  testimony,  was  properly 
refused.  Two  instructions  to  disregard  tes- 
timony would  constitute  a  superfiuity  which 
even  the  liberal  criminal  procedure  of  this 
state  does  not  indulge,  and  after  testimony 
has  been  withdrawn,  and  Is  no  longer  in  the 
case,  an  instruction  to  disregard  It  would 
virtually  be  an  aberrance. 

The  fact  that  the  deceased  said  appellant 
would  have  to  walk  over  his  dead  body  be- 
fore appellant  should  have  any  of  bis  motb- 
er's  property  was  not  a  threat,  was  not  perti- 
nent to  the  issues,  exc^t  that  it  might  have 
fuiTkished  a  motive  for  the  homicide,  and 
hence  the  appellant  was  not-  harmed  by  its 
exclusion.  Besides,  the  state  of  feeling  l)e- 
tween  the  parties  was  so  abundantly  proved, 
and  so  many  direct  and  positive  threats  by 
the  deceased  against  appellant's  life  were 
shown,  that  the  omission  of  this  item  could 
not  have  affected  the  verdict. 

The  cross-examination  of  appellant  with 
reference  to  the  land  difficulty  was  fairly  In- 
vited by  a  number  of  questions  put  to  him 
by  his  counsel.  Independent  of  tbat  fact, 
it  was  proper  to  fix  an  important  date,  and 
was  pressed  no  fiuther  than  seemed  neces- 
sary for  that  purpose.  The  cross-exainlna- 
tion  of  appellant  In  reference  to  peac«  pio- 
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oeedlnRs  agnJnst  him  Tras  dearly  admissible 
to  affect  his  credibility.  The  fact  that  he 
had  ben  arrested,  and  after  a  trial  had  been 
put  under  bond  to  keep  the  peace  because  of 
threats  to  kill  his  father  and  mother,  tended 
to  discredit,  dlsfrrace,  and  deernde  hini.  with- 
in the  rule  announced  In  State  v.  Greenbnrg, 
58  Kan.  40i,  53  Pac.  61,  and  other  decisions 
of  this  court.  The  Instructions  of  the  court 
given  at  the  time  were  ample  to  protect  the 
rights  of  the  appellant  If  the  remarks  of  the 
county  attorney  Infringed  them.  Erroneous 
Instructions  relating  to  murder  are  immate- 
rial; appellant  haring  been  convicted  of  an 
Inferior  crime.  Requested  Instructions  4,  8, 
and  20,  Inraded  the  province  of  the  Jury,  and 
requested  Instructions  24  and  28  were  argu- 
ments of  the  case  to  the  Jury  from  the  appel- 
lant's standpoint,  rather  than  statements  of 
law.  It  Is  not  the  law  that  the  presumption  of 
good  character  stands  until  overcome  beyond 
a  reasonable  doubt,  as  the  slxty-flrst  request- 
ed Instruction  states.  It  may  be  overthrown 
by  evidence  much  less  conclusive.  The  sixty- 
eighth  requested  Instruction  was  wrong  be- 
cause some  of  the  matters  to  which  It  refer- 
red did  not  have  a  bearing  upon  the  case. 
The  instruction  given  by  the  coiirt  upon  the 
same  subject  was  correct.  Instructions  re- 
fused and  Instructions  given  which  are  not 
printed  In  the  brief  are  not  considered.  Rule 
10,  79  Pac.  Ix. 

The  appellant  had  a  fair  trial.  The  Jury 
apparently  gave  him  the  benefit  of  every 
doubt,  pnd  the  Judgment  of  the  district  court 
tn  affirmed.    All  the  Justices  concurring. 


W.VI.TERS   V.  CHAXC'K   et  nl, 
(Supreme   Court   of   Kansas.    Ma.v    12.    190C.) 

1-  Pleauimg— Pepakture— Demcbbeb. 

Under  our  Code  a  demurrer  will  not  raise 
the  (question  of  inconsistency  or  departure  In 
pleading. 

[Ed.  Note. — For  cases  In  point,  see  vol.  30, 
Cent.  Di(f.  Pleading,  g   535.] 

2.    MOBTGAOES  —    POSSKSSION    BT    MORTOAOEE 

AFTEB  Default — Bjectmb.nt— Defenses. 
A  quiet  and  peaceable  entry  into  possession 
of  unoccupied  land,  and  the  continued  posses- 
sion  thereof  by  a  mortgngee,  after  condiLion 
broken,  is  a  complete  defense  to  an  action  in 
ejectment  by  the  owner  until  the  mortgage 
lien  has  been  satisfied. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ness  County; 
Cbas.  E.  Lobdell,  Judge. 

Action  by  Julia  A.  Clionce  and  others 
against  'E.  J.  Walters.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Roverse<I 
and  remanded. 

Wheeler  &  Swltzer,  for  plaintiff  in  error. 
N.  A.  Yeager,  for  defendants  In  error. 

GREENE,  J.  This  was  an  action  In  eject- 
ment commenced  September  14,  1003,  by  the 
heirs  of  William  Chance.  The  answer,  while 
indefinite  In  its  allegations,  was  an  attempt 
to  plead  title  and  possessiou  under  a  tax  deed, 


and  also  possession  under  a  past  due  and 
unpaid  mortgage.  Upon  motion  the  court  re- 
quired defendant  to  attach  copies  of  these 
InBtnimenta,  which  was  done  by  filing  an 
amended  answer.  To  this  answer  a  demur- 
rer was  sustained,  and  uiK>n  leave  being 
granted  a  second  amended  answer  was  flle<l. 
to  which  a  demurrer  was  sustained  and  Judf,- 
ment  rendered  thereon  for  plaintiffs.  In  this 
6e<-ond  amended  answer  the  defendant  relied 
wholly  niM>n  his  rights  as  a  mortgagee  In 
possession.  The  material  allegations  of  this 
answer  are  th.nt  on  April  1,  1880,  William  T. 
Tarter,  being  the  owner  of  the  land  in  con- 
troversy, e-xecuted  a  mortgage  thereon  for 
$2.'iO.  payable  to  Lew  E.  Darrow,  due  April 
1,  1801 ;  that  the  defendant  was  the  owner 
of  said  mortgage ;  that  it  had  not  been  paid ; 
that  on  May  3,  1886.  Tarter  and  wife  con- 
veyed the  land  to  Alexander  McCollum  by 
warranty  deed,  and  on  September  3,  1887, 
Mc-Collum  conveyed  the  land  by  warranty 
deed  to  William  Chance,  who  by  a  condition 
in  the  deed  assumed  and  agreed  to  pay  the 
mortgage;  that  on  April  1,  1891,  William 
Chance  secured  an  extension  of  five  years 
from  that  date  for  Its  payment;  that  for  a 
long  time  prior  to  February  11, 1901,  William 
Chance  and  his  heirs  had  abandoned  the 
land ;  that  It  was  then  unoccupied ;  and  that 
on  that  date  defendant  went  Into  possession 
thereof  under  his  mortgage  and  has  con- 
tinued In  the  exclusive  occupancy  thereof 
ever  since,  claiming  to  be  a  mortgagee  In 
possession. 

The  grounds  of  plaintiffs'  demurrer  to  this 
second  amended  answer  were:  First,  that 
the  first  and  second  amended  answers  were 
inconsistent  with  and  a  departure  from  the 
defense  pleaded  In  the  original  answer ;  sec- 
ond, that  the  second  amended  answer  did 
not  state  a  defense.  We  are  not  informed 
upon  which  of  these  grounds  the  demurrer 
was  sustained,  or  that  It  was  not  sustained 
for  both  reasons.  Where  a  demurrer  con- 
tains several  grounds,  and  It  Is  sustained, 
it  would  be  much  better  practice  to  make 
the  record  show  upon  what  ground  or  grounds 
it  was  sustained.  It  is  not  imusual  in  prac- 
tice that  only  one  of  the  grounds  assigned 
in  a  demurrer  Is  presented  to  the  trial  court, 
while  any  one  of  the  other  grounds  may  be 
relied  upon  in  the  court  It  would  be  mucli 
fairer  to  the  trial  court  and  the  parties,  as 
well  as  simplify  the  work  of  this  court,  If 
the  grounds  ui>on  which  the  trial  court  relied 
were  stated  in  tlje  record.  In  the  present 
case  we  must  assume  that  the  demm'rer  was 
sustained  on  the  general  ground  of  insuffi- 
ciency of  the  answer,  since  a  departure  in 
pleading  Is  not  a  ground  of  demurrer  under 
our  statute. 

The  answer  states  that  the  taxes  have  been 
In  default  since  1803.  It  is  contended  that 
this  allegation,  coupled  with  the  following 
condition  in  the  mortgage,  matured  the  debt 
in  1803,  and  that,  more  than  five  years  hav- 
ing elapsed  before  the  filing  of  the  answer. 
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the  defendant's  cause  of  action   Is  barred 
by  the  statute  of  limitations.    "The  said  first 
parties  agree  to  pay  all  taxes  and  assessments 
levied  on  the  said  premises  when  the  same 
are  due.  and,  if  not  so  paid  the  holder  of 
this  mortgage  may,  without  notice,  declare 
the  whole  sum  of  money  herein  secured  due 
and  payable  at  once,  or  may  elect  to  pay 
such  taxes  and  assessments  and  be  entitled 
to  interest  on  the  same  at  the  rate  of  10 
per  cent,   per  annum  until  paid,   and  this 
mortgage   shall    stand   as   security   for   the 
amount   so   paid,    with   such   interest;   but, 
whether   the  holder  of  this  mortgage  elect 
to  psiy  such  taxes  and  assessments  or  not, 
it   Is   distinctly   under.sitood  that   the   holder 
hereof  may  immediately  cause  the  mortgage 
to  be  foreclosed  and  shall  be  entitled  to  the 
innnediate  possession   of  premises   and  the 
rents.  Issues  and  profits  thereof."  If  the  ques- 
tion dcpciidod  ujion  a  construction  of  this  pro- 
vision alone,  we  would  hold  that  the  statute 
did  not  conunence  to  run  until  the  holder 
of  the  mortgage  declared  the  debt  due.    The 
holder  of  the  note  and  mortgage  might  have 
declared  the  debt  due  and  payable  upon  such 
default,  but  he  was  not  compelled  to  do  so, 
and,  until  he  exercised  this  right,  the  statute 
of  limitations  would  not  start.    Two  things 
had  to  transpire  iu  order  to  start  the  statute 
of  limitations:    First,  a  default  In  the  pay- 
ment of  taxes ;  and,  ,sef»nd,  a  declaration  of 
the   holder   of  the  mortgage   that    he   had 
elected   to   take   advantage   of  the   default. 
That  this  Is  the  correct  construction  of  this 
provision  is  too  aiiparent  to  become  a  subject 
of  serious  controversy,  especially  when  read 
with  the  following  condition  in  the  note:    "If 
default  be  made  In  the  payment  of  any  Inter- 
est notes  or  any  portion  thereof  for  the  space 
of  thirty  days  after  the  same  becomes  dut- 
«nd  jia.vable,  or  in  the  payment  of  any  taxes 
assessed  against  the  real   estate  mortgaged 
to  secure  this  loan  until  the  same  shall  have 
become   delintpient,    then   all   said   principal 
and  accrued  Interest  shall,  at  the  option  of 
the  legal  holder  of  this  bond,  become  due  and 
payable  without  any  notice  of  any  kind  what- 
soever"'—and  with  the  following  In  the  mort- 
gage:   "That  said  first  parties  agree  that  If 
the  ninkcr  of  said  bond  shall  fall  to  pay  any 
of  said  money,  either  principal  or  interest, 
within  thirty  days  after  the  same  becomes 
due.  or  to  conform   to  or  comply  with  any 
of  the  foregoing  covenants,  the  whole  sun*  of 
money  herein  secured  may,  at  the  option  of 
the  second  party,  or  his  assigns,  and  with- 
out notice,  be  declared  due  and  payable." 
The  answer  states  the  mode  by  wlilch  the 
defendant  ac<piirod  possession  to  be  as  fol- 
lows:    "This   defendant   further   avers   that 
for  several  years  prior  to  the  11th  day  of 
February.  liH>l,  the  lands  described  In  said 
jietiti(m   and  lu  said  mortgage  were  vacant 
and  unoccupied,  and  have  been  abandoned  by 
tlie  said  William  Chance  and  hLs  heirs,  and 
no  taxes  were  paid  upon  the  same  by  any  of 
the  owners  since  18!i:{,  and  said  lands  were 
Bold  for  the  taxes  of  18<J3.    This  defendant 


further  avers  that  on  the  11th  day  of  Feb- 
ruary, 1901,  being  the  owner  and  holder  of 
the  note  and  mortgage  above  referred  to, 
and  no  part  of  the  principal  having  been 
paid,  and  no  part  of  the  interest  having  been 
paid,  in  1895,  and  believing  that  said  lauds 
had  been  abandoned  by  the  owners,  be  went 
into  the  peacable  possession  thereof  for  the 
purpose  of  better  securing  the  indebtedness 
due  him  upon  said  note  and  mortgage^  which 
were  then  a  valid  and  subsisting  lien  upon 
the  lands  prior  and  superior  to  all  others, 
and  that  afterwards  he  paid  up  all  the  taxes 
past  due  upon  said  real  estate,  and  has  since 
paid  all  taxes  and  assessments  levied  upon 
said  lands  as  the  same  became  due;  said 
taxes  so  paid  by  him  amounting  to  the  sum 
of  $200.  That  ever  since  the  11th  day  of 
February,  liX)l,  the  defendant  has  been  and 
now  Is  In  the  actual  and  exclusive  iK>ssession 
of  said  real  estate  as  the  mortgagee  and 
owner  and  holder  of  said  note  and  mortgage, 
claiming  and  now  claims  the  right  in  said 
lands  of  a  mortgagee  in  possession." 

The  defendants  in  error  contend  that,  be- 
fore the  holder  of  a  mortgage  can  invoke  the 
defense  of  a  "mortgagee  iu  possession,"  in  an 
action  of  ejectment,  be  must  show  that  he 
took  possession  under  his  mortgage  with  the 
consent  of  the  owner  of  the  land.  They  also 
contend  that  the  answer  shows  that  no  such 
consent  was  obtaiue<I.  therefore  the  entry 
was  unlawful,  and  that  an  equitable  defense 
cannot  be  preillcated  upon  an  unlawful  act. 
The  decisions  of  this  court,  w^here  the  defen««j 
of  a  mortgagee  in  possession  has  been  made, 
do  not  sustain  the  contention  that  the  pos- 
session must  have  lx»eii  acquired  with  tlie 
consent  of  the  owner.  In  Kelso  v.  Norton. 
(r>  Kan.  778.  70  Pac.  89G.  W?  Am.  St  Rep.  :«18. 
the  mortgagee  got  possession  under  a  void 
foreclosure  sale,  and  it  was  held  that  he  was 
a  mortgagee  in  possession.  The  facts  in  the 
case  of  StoufCer  v.  Tlarlan.  08  Kan.  135,  74 
Pac.  610.  04  L.  R.  A.  320.  104  Am.  St.  Rep. 
396,  were  sul)stautially  the  same,  and  it  was 
again  held  that  the  mortgagee  was  entitled  to 
the  rights  of  a  mortgagee  In  possession.  In 
Rogers  v.  Benton,  3!)  Slinn.  39,  38  N.  W.  7(V., 
12  Am.  St.  Rep.  C13,  it  was  said  that,  where 
the  mortgageil  land  has  been  abandoned,  and 
the  mortgagee  had  gone  peaceably  and  quiet- 
ly into  possession,  the  owner  could  not  main- 
tain ejectment  xmtil  he  has  paid  the  mortgage 
lien ;  that  abandonment  is  an  implied  assent 
that  the  mortgagee  may  take  possession  un- 
der his  mortgage.  In  Cooke  v.  Cooper,  18  Or. 
142,  22  Pac.  045.  7  L.  R.  A.  27.S.  17  Am.  St. 
Rep.  709.  It  is  said  that :  "If  he  (the  mort- 
gagee) can  make  a  i)eaceable  entry  upon  the 
mortgaged  premises  after  condition  broken, 
he  may  do  so.  and  nmy  maintain  such  posses- 
sion against  the  mortgagor  and  every  i)erson 
claiming  iinder  him  subsequent  to  the  mort- 
gage, subject  to  lie  defeatcnl  only  by  the  pay- 
ment of  bis  debt."  Whether  the  holder  of  a 
mortgage,  in  possession,  is  entitled  to  make 
the  defense  of  a  "mortgagee  in  possessiuu'' 
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after  condition  broken,  depends  upon  tbe 
equities  of  each  case.  No  general  rule  ap- 
plicable alike  to  all  cases  can  be  stated,  ex- 
cept where  the  mortgagee  enters  under  an 
express  agreement  with  the  owner.  Of 
course,  if  he  obtain  possession  by  force.  In- 
timidation, deceit,  or  fraud,  a  court  of  equity 
win  not  permit  blm  to  profit  thereby.  Bnt 
where,  after  condition  broken,  the  land  is  un- 
occupied, and  he  enters  peaceably,  a  court 
of  equity  will  not  eject  him  at  the  suit  of  the 
owner,  until  his  lien  upon  the  lands  shall 
have  been  satisfied.  Such  a  rule  does  equity 
between  the  parties  and  deprives  the  owner 
of  the  land  of  no  rights.  Justice  Mason,  speak- 
ing for  the  court  In  Stouffer  v.  Harlan,  supra, 
said :  "The  expression  frequently  used,  that 
the  entry  must  be  lawful,  we  interpret  to 
mean  not  that  it  must  have  been  effected 
nnder  a  formal  right  capable  of  enforcement 
by  legal  proceedings,  bnt  that  It  must  not  be 
through  any  unlawful  or  wrongful  act,  upon 
which  the  mortgagee  would  be  estopped  to 
found  a  right"  If,  after  condition  broken, 
the  premises  are  unoccupied,  the  mortgagee 
may,  If  he  can  do  so  lieaceably,  enter  into 
the  possession  under  his  mortgage,  and  he 
cannot  be  ejected  therefrom  by  the  owner 
nntll  his  mortgage  Hen  has  been  fully  satis- 
fied. The  land  in  question  had  been  sold  and 
deeded  for  the  taxes  of  1893.  The  owners 
bad  paid  no  subsequent  taxes.  No  Interest 
bad  been  paid  on  the  mortgage  debt  after 
1895.  In  February,  1901,  the  land  was  un- 
occupied and  "abandoned,"  as  stated  by  de- 
fendant In  his  answer.  The  mortgagee  went 
quietly  and  peaceably  into  possession  under 
his  mortgage  and  continued  therein  without 
objection  until  this  action  was  commenced, 
September,  1903.  The  facts  pleaded  are  am- 
ple to  sustain  the  defense  of  a  mortgagee  In 
possession.  It  was  error  therefore  to  sus- 
tain the  demurrer. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrtile  the 
demurrer.  All  the  Justices  concurring,  ex- 
cept PORTER,  J.,  not  sitting. 
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PARKER-WASHINGTON   CO.   ▼.  KANSAS 
CITY,  KAN.,  et  al. 

(Supreme   Court  of   Kansas.    May    12,    1906.) 

1-  Stattttes— AMEWnnnsNT  by  Implication. 

Statutes  which  effect  the  amendment  of  ex- 
isting laws  by  implication  are  not  within  the 
purview  of  the  constitutional  provision  that  "no 
Taw  shall  be  revived  or  amended,  nnlesa  the 
new  act  contain  the  entire  act  revived,  or  the 
section  or  sections  amended,  and  the  section  or 
sections  so  amended  shall  be  repealed."  Const. 
art  2,  §  16. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  {  210.] 

2.  Saue— Sfectai.  ano  Looai.  Laws. 

It  is  competent  for  the  Legislature  to 
classify  cities  according  to  population  for  va- 
riou!<  purposes  and  laws  applicable  to  all  of  tb« 
members  of  any  class  so  created  may  be  general 


laws  and  have  a  unifbrm  operation  throughout 
the  state. 

[Eld.  Note. — ^For  cases  in  point,  see  toL  44, 
Cent.  Dig.  Statates,  (  101.] 

3.  Same— Classification  of  Citiks  Subject 

TO  Statute. 

The  matter  of  the  method  of  providing  for 
the  cost  of  street  improvements  is  one  with  re- 
lation to  which  cities  ma;  reasonably  be  divided 
into  classes  upon  the  basis  of  population. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44^ 
Cent.  Dig.  Statutes,  {  102.] 

4  Same— Application  of  Statute. 

A  law  for  the  government  of  cities  of  a  cer- 
tain population  is  not  rendered  special  in  its 
operation  by  the  fact  that  there  is  at  the  time 
only  one  city  in  the  state  of  the  size  designated. 
[Kd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  i  102.] 

5.  Same. 

Chapter  112,  p.  152,  of  the  Laws  of  1905, 
providing  that  in  cities  of  the  first  class  having 
over  50,000  population  payment  for  street  im- 

grovements  shall  be  made  by  the  issue  of  tax 
ills  chargeable  against  the  property  specially 
benefited  instead  of  by  the  issue  of  negotiable 
bonds  of  the  corporation,  is  not  obnoxious  to 
that  provision  of  the  Constitution  relating  to 
the  amendment  of  laws,  or  to  that  forbidding 
the  conferring  of  corporate  powers  by  special 
act,  or  to  that  requiring  general  laws  to  have  a 
uniform  operation  throughout  the  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  f§  72,  102.] 

6.  Municipal  Cobfobationb  —  Stbekt  Im- 
pbovembnts— Legislative  Control. 

It  is  competent  for  the  Legislature  to  re- 

aulre  that  persons  contracting  with  cities  for 
le  improvement  of  streets  shall  give  bonds  for 
the  faithful  carrying  out  of  their  contracts,  exe- 
cuted by  some  surety  company  authorized  to  do 
business  in  the  state. 
(Syllabus  by  the  Court) 

Mandamus  proceeding  by  the  Parker- Wash- 
ington Company  against  the  city  of  Kansas 
City,  Kan.,  and  others.      Writ  denied. 

T.  A.  Pollock,  for  plaintiff.  E.  S.  McAnany, 
Ralph  Nelson,  and  Nathan  Cree,  for  defend- 
ants. 

MASON,  J.  The  statute  for  the  govern- 
ment of  cities  of  the  first  class  as  it  existed 
prior  to  1005  authorized  all  such  cities  to 
issue  bonds  to  cover  the  expense  of  improving 
streets.  In  1905  an  act  was  passed  (Laws 
1005,  p.  152,  c.  112),  providing  among  other 
things  that  in  cities  of  the  first  class  having 
a  population  of  over  50,000  such  expenses 
should  be  met  by  the  Issuance  of  special 
tax  bills  against  the  property  chargeable  with 
the  cost  of  such  improvements.  After  this 
act  took  effect  the  Parkei^Washington  Com- 
pany under  contract  with  the  city  constructed 
some  pavement  In  Kansas  City,  Kan.  By  the 
terms  of  the  act  payment  for  this  work 
should  be  made  by  tax  bills,  but  the  company 
now  brings  this  proceeding  seeking  by  manda- 
mus to  compel  the  city  to  make  payment  by 
bonds,  under  the  provisions  of  the  old  law, 
npon  the  theory  that  the  act  of  1005  is  void 
because  it  violates  these  several  provisions 
of  the  state  Constitution:  (1)  That  relating 
to  the  method  of  amending  existing  laws; 
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(2)  that  fi>ri>ldding  tbe  conferring  of  corpo- 
rate powers  by  special  act;  and  (3)  that  re- 
qulrlnjr  laws  of  a  general  nature  to  have  a 
uniform  operation  throughout  the  state.  The 
portion  of  section  16  of  article  2  of  the  Con- 
stitution invoked  In  support  of  tbe  first  prop- 
osition reads:  "No  law  shall  be  revlyed  or 
amended,  unless  tbe  new  act  contain  the  en- 
tire act  revived,  or  the  section  or  sections 
amended,  and  tbe  section  or  sections  so 
amended  shall  lie  repealed." 

It  is  argued  that  tbe  act  of  1903  amends  va- 
rious specific  sections  of  tbe  statute  relating 
to  cities  of  tbe  first  class,  the  language  of 
which  is  closely  followed  In  tbe  correspond- 
ing sections  of  tbe  new  act,  only  such  altera- 
tions being  made  as  are  necessary  to  accom- 
plish tbe  object  already  indicated — ^a  change 
in  tlie  method  of  paying  for  public  improve- 
ments In  cities  having  a  population  of  over 
50.000:  that  tbe  new  act  contains  no  reference 
to  the  old  one,  does  not  acoompllsb  its  repeal, 
and  Is  therefore  within  tbe  letter  and  spirit 
of  the  prohibition  quoted.  It  is  needless  at 
this  time  to  go  Into  a  discussion  of  the  pur- 
pose and  effect  of  tbe  prorislun  of  tbe  Con- 
stitution referred  to.  That  It  has  no  appli- 
cation to  amendments  by  implication  Is  well 
settled.  Cooley  on  Constitutional  Limita- 
tions (6th  Ed.)  182;  26  A.  &  E.  Encycl.  of  L. 
(2d  Ed.)  708.  The  act  of  1905  In  a  sense 
amends  various  sections  of  tbe  earlier  act, 
but  it  does  80  by  Implication;  It  does  not 
cover  their  entire  subject-matter,  and  hence 
does  not  supersede  them,  but  merely  restricts 
tbe  field  of  their  operation;  it  is  a  complete 
and  In  a  sense  an  independent  enactment, 
wblch  requires  no  reference  to  any  other 
statute  to  make  Its  meaning  clear;  tbe  ob- 
jection made  to  it  in  this  respect  is  there- 
fore not  well  taken.  Section  1  of  article  12 
of  tbe  Constitution  provides  that  "tbe  Legis- 
lature shall  pass  no  special  act  conferring 
corporate  powers,"  and  section  17  of  article 
2  that  "all  laws  of  a  general  nature  shall 
have  a  uniform  operation  throughout  the 
state."  Whether  the  act  In  question  is  to  be 
regarded  as  special,  and  whether  its  opera- 
tion is  uniform  throughout  tbe  state  depend 
upon  whether  population  affords  a  fair  basis 
for  the  classification  of  cities  with  reference 
to  the  matters  to  which  it  relates,  and  wheth- 
er the  result  It  accomplishes  Is  in  fact  a  real 
classification  upon  that  basis,  and  not  a  des- 
ignation of  a  single  city  to  which  alone  it 
shall  apply,  under  tbe  guise  of  such  classi- 
fication. "In  order  to  determine  whether  or 
not  a  given  law  Is  general,  tbe  purpose  of 
tbe  act  and  tbe  objects  on  which  It  Is  Intend- 
ed to  operate  must  be  considered.  If  these 
objects  are  distinguished  from  otliers  by  char- 
acteristics evincing  a  ppcullar  relation  to  the 
legislative  purpose,  and  sbowlng  tlie  legisla- 
tion to  be  reasonably  appropriate  to  tbe 
former  and  Inappropriate  to  the  latter,  the 
objects  will  be  considered,  as  respects  such 
legislation,  to  be  a  class  by  themselves,  and 
legislation  affecting  such  a  class,  to  be  gen- 


eral. But  If  the  cfaaracterlstlcs  used  to  dia- 
tingulsh  the  objects  to  which  tbe  legislation 
applies  from  others  be  not  germane  to  the 
legislative  purpose,  or  do  not  indicate  some 
reasonable  appn^riatoiess  in  its  application, 
or  If  objects  with  similar  characteristics  and 
like  relation  to  the  legislative  purpose  have 
been  excluded  from  the  operation  of  tbe  law, 
then  the  classiflcation  la  incomplete  and  faul- 
ty, and  the  legislation  not  general,  but  local 
and  special."  26  A.  &  E.  Encycl.  of  U.  (2d 
Ed.)  683. 

That  for  many  purposes  tbe  classification 
of  cities  according  to  population  is  a  natural 
and  proper  one  Is  clear,  and  we  think  has 
never  been  doubted.  Tbe  statutes  providing 
for  municipal  government  in  this  state  have 
always  proceeded  upon  the  theory  that  a 
system  adapted  to  a  small  town  might  not 
be  suitable  for  a  larger  one.  The  theory  has 
not  been  attacked  and  Is  not  open  to  attack. 
This  general  principle  reaches  tbe  present 
case.  Merely  for  illustration  It  may  be  sug- 
gested that  tbe  Legislature  was  warranted 
In  believing  that  in  a  large  city  there  would 
be  no  difficulty  In  procuring  all  needed  street 
improvements  by  issuing  to  tbe  contractors 
nonnegotlable  obligations  running  directly 
against  tbe  property  spedaily  benefited,  while 
In  a  smaller  city  the  same  result  could  only 
be  assured  by  pledging  the  credit  of  tbe 
whole  municipality  to  the  final  payment  of 
the  cost,  by  tbe  use  of  negotiable  bonds. 
Granting  tbe  reasonableness  of  the  principle 
of  classification,  Its  application  rests  with 
the  Legislature  and  is  not  subject  to  Judicial 
review,  although  an  extreme  case  could  per- 
haps be  Imagined  in  which  a  court  would  be 
Justified  in  holding  that  an  ostensible  classi- 
fication upon  tbe  basis  of  population  was  only 
colorable,  its  real  purpose  and  effect  being  to 
limit  the  application  of  an  act  to  a  single 
community  or  group  of  communities,  not  dis- 
tlngnlsbable  from  others  by  any  differences 
having  relation  to  the  subject-matter  invol- 
ved. Counsel  for  plaintiff  contend  that  tbe 
present  instance  Is  sucb  a  case.  Judicial 
notice  Is  of  course  taken  that  Kansas  City 
Is  now  tbe  only  city  In  Kansas  having  over 
r.0,000  Inhabitants.  This  Is  not  determinative 
of  tbe  matter,  however,  for  It  is  not  only  con- 
ceivable and  probable,  but  practically  Inevit- 
able, that  other  cities  in  the  state  will  In 
time  attain  that  size.  As  was  said  In  State 
V.  Downs.  60  Kan.  788.  m  Pac.  962:  "An 
act  general  In  Its  provisions  but  which  can 
presently  appIy  to  only  one  city  on  account 
of  there  being  but  one  of  requisite  popula- 
tion or  other  finnllflcatlon,  but  which  was 
designed  to,  and  can  in  all  substantial  par- 
tlculars  apply  to  other  cities  as  they  become 
possessed  of  the  requisite  population  or  oth- 
er qualification,  cannot  be  regarded  as  a 
special  act."  In  the  plaintiff's  brief  much 
stress  Is  laid  upon  the  case  of  State  v.  Jones. 
60  Ohio  St.  433.  64  N.  E.  424,  90  Am.  St.  Rep. 
592.  where  the  court  set  aside  an  act  purport- 
ing to  provide  a  general  scheme  for  the  gov- 
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eruiuent  of  all  cities  In  the  state  by  dividing 
them  into  a  uumber  of  classes  and  sub- 
classes or  grades.  The  ground  of  the  deci- 
sion Is  clearly  shown  by  this  langnage  of  the 
opinion :  "In  view  of  the  trivial  differences 
in  population,  and  of  the  nature  of  the  pow- 
ers conferred,  It  appears  that  the  present 
classification  cannot  be  regarded  as  based 
upon  difTerttnces  In  local  requirements.  Its 
real  basis  is  found  in  the  differing  views  or 
interests  of  those  who  promote  legislation  for 
the  different  municipalities  of  the  state." 

The  full  force  of  this  statement  can  be  ap- 
preciated only  from  a  consideration  of  the 
precise  situation  by  which  the  Supreme  Court 
of  Ohio  was  confronted.  The  Ijegislature 
had  originally  divided  all  municipal  corpora- 
tions, according  to  population,  into  cities  of 
the  first  class,  cities  of  the  second  class,  in- 
corporated villages  and  incorporated  villages 
for  special  purposes.  Separate  rules  were 
made  for  the  government  of  each  kind  of 
organization,  but  as  each  mnnidpallty  at- 
tained a  size  entitling  it  to  a  place  In  the  next 
higher  class  it  was  advanced  thereto  by 
virtue  of  the  statute.  Later,  subdivisions 
were  made  of  these  primary  classes  by  means 
■of  which  single  cities  became  In  fact  vested 
for  the  time  being  with  peculiar  powers,  and 
were  governed  by  what  were  in  fact  charters 
for  local  government  differing  from  those 
of  any  other  city  in  the  state.  The  court  up- 
on the  view  that  this  legislation  fell  within 
the  rule  already  stated  "reluctantly''  upheld 
Its  validity.  Gradually  the  tendency  toward 
the  localization  of  municipal  law  increased, 
until  at  the  time  of  the  decision  under  con- 
sideration cities  of  the  first  class  were  di- 
vided into  three  grades,  and  cities  of  the 
second  class  Into  eight  grades,  and  as  a  re- 
sult each  one  of  the  eleven  principal  cities 
of  the  state  was  governed  according  to  a 
plan  different  from  that  of  any  other.  More- 
over during  the  time  that  Cincinnati  was  the 
most  populous  city  of  the  commonwealth  it 
was  governed  by  a  statute  which  In  opera- 
tion applied  to  it  alone,  and  was  sustainable 
only  on  the  theory  that  the  Legislature  be- 
lieved such  a  statute  to  be  required  by,  or 
at  least  to  be  peculiarly  suitable  to,  a  city 
■of  that  size.  But  when  the  growth  of  Cleve- 
land placed  It  In  advance  of  Cincinnati  In 
the  matter  of  population.  Instead  of  Its  be- 
coming endowed  with  those  powers  which 
had  been  determined  to  be  appropriate,  the 
old  plan  for  its  government  was  perpetuated 
by  the  device  of  shifting  the  classification. 
This  situation  certainly  forced  upon  the  court 
the  duty  of  seriously  considering  the  difficult 
fiuestlon  of  when,  if  ever,  the  limit  of  legis- 
lative discretion  is  reached — when,  If  ever.  It 
may  be  Judicially  determined  that  a  statute 
bears  upon  its  face,  or  discloses  in  the  light 
of  all  the  Information  of  which  a  court  may 
avail  itself,  proof  of  the  Intention  of  the 
Legislature  under  color  of  the  exercise  of  an 
undoubted  right,  to  evade  and  In  effect  to 
nullify  an  express  mandate  of  the  Constitu- 


tion. But  this  was  not  all.  Hitherto  the 
pretext  bad  been  maintained  that  the  classifi- 
cation was  real ;  that  as  each  city  advanced 
in  peculation  and  passed  the  boundary  mark- 
ed by  the  general  law  It  would.  In  virtue  of 
that  growth  either  ipso  facto  or  by  means 
of  machinery  provided  by  the  law,  pass  into 
the  next  higher  grade  and  become  amenable 
to  the  statute  relating  thereto.  But  the  stat- 
ute which  was  directly  involved  In  that 
case,  with  the  obvious  purpose  of  prevent- 
ing such  a  result,  at  least  in  respect  to  two 
cities,  created  a  new  grade — a  fourth  grade 
of  the  first  class,  of  which  the  court  says: 
"We  are  not  aware  that  there  is  now  In 
the  state  a  city  of  the  fourth  grade  of  the 
first  class,  but  the  class  Is  provided  to  the 
end  that  It  may  receive  any  city  of  the  sec- 
ond class  which  may  be  advanced,  and  that 
such  city  may  thus  be  excepted  from  the 
operation  of  these  acts  relating  to  Cleveland 
and  Toledo,  which  are,  respectively,  cities  of 
the  second  and  third  grade,  of  the  first  class." 

The  conclusion  of  the  court  Is  thus  ex- 
pressed :  "The  body  of  legislation  relating  to 
this  subject  shows  the  legislative  Intent  to 
substitute  isolation  for  classification  so  that 
all  the  municipalities  of  the  state  which  are 
large  enough  to  attract  attention  shall  be 
denied  the  protection  intended  to  be  afforded 
by  this  section  of  the  Constitution.  The  pro- 
visions of  the  section  could  not  be  more 
clear  or  Imperative,  and  relief  from  the 
present  confusion  of  municipal  acts  and  the 
burdens  which  they  Impose  would  not  be 
afforded  by  its  amendment.  Since  we  can- 
not admit  that  legislative  power  Is  In  Its 
nature  Illimitable,  we  must  conclude  that  this 
provision  of  the  paramount  law  annuls  the 
acts  relating  to  Cleveland  and  Toledo."  We 
see  no  Just  ground  of  criticism  of  this  Ohio 
decision.  We  have  stated  the  circumstances 
out  of  which  It  grew  in  some  detail  for  the 
purpose  of  showing  the  extreme  length  to 
which  specialization  of  the  law  was  permitted 
to  be  carried  under  the  form  of  general 
enactments  before  the  courts  felt  Justified  In 
interfering,  and  also  of  showing  the  wide 
difference  between  the  facts  of  that  case  and 
of  this.  By  the  Kansas  act  under  discussion 
the  Legislature  In  effect  created  a  new  class 
of  cities.  In  doing  so  It  did  not  approach 
near  enough  to  the  line  which  separates  the 
legitimate  exercise  of  legislative  discretion 
from  the  Illegitimate  employment  of  a  guile- 
ful device  to  accomplish  an  unconstitutional 
end  by  indirection,  to  make  It  at  all  difilcult 
for  the  court  to  sustain  its  action.  The  act 
Is  proof  also  against  this  attack. 

A  further  objection  Is  Incidentally  made 
to  the  statute,  because  of  a  provision  that  all 
persons  contracting  with  the  city  to  make 
street  Improvements  shall  be  required  to  se- 
cure the  faithful  performance  of  their  con- 
tracts by  the  giving  of  bonds  executed  by 
seme  surety  company  authorized  to  do  busi- 
ness in  the  state.  It  is  argued  that  tbia 
tends  to  the  creation  of  a  monopoly  in  the 
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business  of  making  sucli  bonds.  Tlie  writing 
of  such  bonds  is  a  form  of  insurance.  Tliere 
are  reasons  wliy  a  bond  given  by  a  corpora- 
tion over  which  the  state  exercises  a  certain 
control  might  be  deemed  preferable  to  any 
executed  only  by  individuals.  It  would  be 
competent  for  the  Legislature  to  authorize 
the  municipality  in  its  discretion  to  exact 
such  a  bond — ^that  is  one  signed  by  a  surety 
company,  and  it  Is  equally  competent  for  it 
to  exercise  its  own  judgement  in  the  matter 
in  the  first  Instance  and  require  that  char- 
acter of  security. 
The  writ  is  denied. 


A.  J.  HABWI  HARDWARE  CO.  v.  KLIP- 
PERT  et  al. 
(Supreme   Court   of   Kansas.    May    12.    1006.) 

Appeal  and  Ebbob— Second  Appeal— Law  of 

THE  Case. 

Where  a  case  is  brought  a  second  time  in 
error  to  the  Supreme  Court,  its  first  decision 
is  the  law  of  the  case  not  merely  as  to  all 
questions  actually  presented  by  counsel  on  itt> 
first  appearance,  but  to  all  questions  then  exist- 
ing in  the  record,  and  necessarily  involved  in 
the  decision. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {$  4358-1368.] 

Error  from  District  Court,  Brown  County ; 
Wm.  I.  Stuart,  Judge. 

Action  by  the  A.  3.  Harwi  Hardware  Com- 
pany against  Conrad  Kllppert,  defendant, 
and  Henry  Reh,  garnishee.  The  judgment 
for  plaintiff  was  set  aside  as  to  the  garnishee, 
and  plaintiff  brings  error.  Reversed  and  di- 
rected. 

W.  P.  Guthrie  and  Ryan  &  Ryan,  for  plain- 
tiff in  error.  W.  F.  Means  and  Jas.  Falloou, 
for  defendants  in  error. 

PER  CURIAM.  This  is  the  second  ap- 
peal of  this  case  to  this  court.  The  facts  are 
set  forth  in  the  former  decision.  Hardware 
Co.  V.  Klippert,  67  Kan.  743.  74  Pae.  254. 
Every  principle  of  law  set  forth  In  the  pres- 
ent appeal  was  therein  decided.  The  Judg- 
ment in  favor  of  the  plaintiff  in  error  was 
therein  held  valid,  and  the  order  of  the  court 
below  modifying  the  same  set  aside,  although 
negotiable  promissory  notes  of  Henry  Reh 
were  outstanding  for  the  same  Indebtedness 
for  which  the  judgment  was  rendered  against 
him  on  his  answer  as  garnishee.  The  situ- 
ation is  not  changed  by  the  subsequently  oc- 
curring fact  that  the  notes  have  been  paid 
to  the  legal  holder  thereof.  "Where  a  case 
is  brought  a  second  time  on  error  to  this 
court,  the  first  decision  will  be  deemed  the 
settled  law  of  the  case,  and  will  not  tie  made 
a  subject  of  re-examination.  This  rule  ex- 
tends, not  merely  to  all  questions  actually 
presented  by  counsel,  but  to  all  questions  ex- 
isting in  the  record,  and  necessarily  Involved 
In  the  decision."  Headley  v.  Challiss,  15 
Kan.  602;  Central  Branch  U.  P.  B.  Co.  v. 
Shoup,  28  Kan.  304.  42  Am.  Rep.  163 ;  Crock- 
ett T.  Gray,  81  Kan.  846,  2  Pac.  809 ;  Western 


News  Co.  v.  Geo.  O.  Wilmarth,  34  Kan.  254, 
8  Pac.  104;  26  Am.  &  Eng.  Encyc.  of  Law, 
184.  Of  course,  this  Is  a  hardship  on  Reh, 
but  it  is  no  greater  than  the  hardship  usually 
incurred  by  any  plaintiff  who  suiimits  bis 
cause  to  the  decision  of  a  court  without 
pleading  or  setting  forth  some  right  of  re- 
covery which  In  fact  he  tias,  or  which  occurs 
to  a  defendant  where  he  submits  his  defense 
to  the  decision  of  the  court  without  pleading 
or  setting  forth  some  valid  defense  which  he 
in  fact  has.  When  the  court  is  the  final  trier 
of  the  facts  and  renders  a  valid  judgment 
upon  the  facts  as  presented,  and  no  effort  is 
made  to  correct  the  error  or  omission  while 
such  cause  is  within  the  jurisdiction  of  the 
trial  court,  the  party  who  erred  to  his  own 
prejudice  Is  remediless,  unless  the  matter 
omitted  may  be  made  the  basis  of  an  inde- 
pendent action.  The  ord«  of  the  district 
court  is  reversed,  and  the  plaintiff  in  error 
restored  to  whatever  he  may  have  lost  by 
reason  thereof. 


STATE  V.  CAMPBELL. 
(Supreme   Court   of   Kansas.    May   12.    1906.) 

1.  Cbiminal  Law— Speedy  Tbial— Discharge 
FOB  Delay. 

The  terms  of  court  which  intervene,  pend- 
ing an  appeal  by  the  state  in  a  criminal  action, 
are  not  to  be  counted  in  determining  whether 
a  person  under  indictment  and  held  to  bail  is 
entitled  to  be  discharged  under  section  221. 
Code  Cr.  Proc.  (Gen.  St.  1901,  $  5666),  becaus.? 
not  brought  to  trial  before  the  end  of  the  third 
term  of  court  after  indictment  found  or  "infor- 
mation filed. 

[Ed.   Note. — For  rases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  I.AW,  f  1300.] 

2.  Same  —  Cokfessioms  —  Statements  Be- 
fore Grand  Jury. 

Statements  and  declarations  by  a  defend- 
ant in  a  criminal  action,  in  denial  of  guilt. 
while  a  witness  before  a  grand  jury,  are  not 
confessions  within  the  rule  requiring  them  first 
to  be  shown  to  have  been  made  voluntarily  bo- 
fore  they  are  competent  evidence  against  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  f  1140.] 

3.  Same— Involuntary  Statements. 

The  fact  that  his  testimony  before  the 
grand  jury  was  in  obedience  to  a  subpoena  will 
not  render  such  statements  or  declarations  in- 
voluntary. His  rights  are  protected  by  his 
privilege  to  refuse  to  answer,  when  the  answer 
tends  to  incriminate  him,  and,  by  the  failure 
to  exercise  his  privilege  in  this  respect,  his  state- 
ments and  declarations  become  voluntary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1187.] 

4.  Same. 

Voluntary  statements  of  fact  made  by  a 
defendant  in  a  criminal  action,  which  do  not 
tend  to  establish  his  guilt,  but  which  are  ex- 
culpatory in  their  nature,  are  competent  evi- 
dence against  him  as  admissions  of  a  party. 

[Ed.  Note. — For  cases  in  point,  see  vol.   14, 
Cent  Dig.  Criminal  Law,  S  894.] 

5.  Witnesses  —  Grand  Jubobs  —  Evidence, 
Before  Grand  Juby. 

The  language  of  section  5535,  Gen.  St.  1901, 
providing  that  "no  grand  juror  shall  disclose 
any  evidence  given  before  the  grand  jury,  nor 
the  lume  of  any  witness  who  appeared  before 
them,  except  when  lawfully  required  to  testify 
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as  a  wltne»i  In  relation  thereto."  is  not  limited 
by  tlie  provisions  of  section  5533,  Gen.  St.  1901, 
permitting  such  evidence  in  certain  cases. 

6.  Same. 

The  secrecy  imposed  by  tht^  common  law 
and  statutes  upon  tlie  proceedings  before  a 
prand  jury  wiil  not  prevent  tlie  public  or  an  in- 
dividual from  provinfc  by  meml>er8  of  the  grand 
jury,  in  a  court  of  justice,  what  passed  before 
the  grand  jury,  when,  after  the  purpose  of 
secrecy  has  been  effected  such  disclosure  becomes 
necessary  in  the  furtherance  of  justice,  or  for 
the  protection  of  public  or  individual  rights. 

lEd.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  g  186 ;  vol.  24,  Cent.  Dig. 
Grand  Jury,  ;§  86,  87.] 

7.  STATtjTEs—CoNSTK0CTiOK— Adoption  fboji 
Anotheb  State. 

The  rule  that,  where  a  statute  is  adopted 
from  another  state,  the  adoption  carries  with 
it  the  construction  placed  thereon  by  the  courbi 
of  that  state,  is  a  general  rule,  to  which  there 
are  exceptions.  Where  the  statute  is  not  pe- 
culiar to  the  state  from  which  it  was  adopted, 
but  other  states  have  8ul)stantially  the  same 
statute  which  their  courts  liave  construed  dif- 
ferently, and  when  the  construction  placed  up- 
on it  by  the  courts  of  the  state  from  which 
it  was  adopted  is  opposed  to  the  weight  of 
reason  and  authority,  or  against  the  general 
policy  of  our  laws,  such  construction  will  not 
be  followed. 

fEd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  g  307.] 

8.  Chimin Ai.   Law  —  Appbai,  —  Law   of   the 
Case. 

Aformer  judgment  of  this  court  holding 
an  indictment  suificient  in  substance  is  the  law 
of  the  case.  All  questions  in  this  case  raised 
by  the  motion  in  arrest  of  judgment  are  con- 
trolled by  the  former  decision  in  State  of  Kan- 
sas V.  Franli  M.  Campbell,  79  Pac.  1133,  70 
Kan.  899. 

[Ed.  Note — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Criminal  Law,  S  3003.] 

9.  Bbibert— Member   of   Boabd   of   Educa- 
tion. 

The  board  of  education  of  a  city  of  the 
first  class  is  charged  with  the  care  and  custody 
of  school  buildings.  A  member  of  such  bcwrd, 
who  accepts  money  as  a  bribe  to  influence  his 
opinion,  judgment,  and  action  in  favor  of  let- 
ting and  causing  to  be  let  a  contract  for  clean- 
ing school  buildings,  is  guilty  of  bril}ery.  under 
section  2212  of  the  General  Statutes  of  1901. 
notwithstanding  the  fact  that  the  board  had 
by  resolution  referred  the  matter  of  cleaning 
such  buildings  to  the  superintendent  of  build- 
ings, who  was  an  employe  but  not  a  member  of 
the  board,  where  it  appeared  that  the  member 
charged  with  the  offense  let  the  contract  witli 
the  approval  of  the  superintendent  of  buildings. 

10.  Same— Evidence. 

When  the  gravamen  of  the  charge  is  the 
receiving  of  money  as  a  bribe  to  influence  the 
opinion,  judgment,  and  action  of  defendant  as 
a  member  of  such  board  in  causing  such  con- 
tract to  be  let,  testimony  showing  that  the 
contractor,  who  paid  defendant  the  bribe,  soon 
afterwards  took  a  similar  contract  with  an  in- 
dividual at  a  much  lower  price,  is  material  and 
competent  evidence  of  the  intent  with  which 
the  money  was  received. 

11.  Same. 

In  such  a  case,  where  def endtuit  is  shown  to 
have  cashed  a  check  payable  to  his  order  for 
the  amount  he  is  charged  with  receiving,  drawn 
by  the  person  from  whom  it  is  charged  he  re- 
ceived the  bribe,  the  check  itself  is  competent 
evidence  against  him  to  establish  the  receipt 
of  the  money. 

12.  Cbiminai,  Law— Calling  Witnesses. 

In   a    criminal    action,    the   state   ia   not 
K5P.— 00 


obliged  to  place  npon  the  stand  every  witness 
whose  name  is  indorsed  upon  the  indictment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14. 
Cent.  Dig.  Criminal  I^w,  §  15<58.] 

13.  Same  —  Witne8.ses  —   SunpoTNAED   bt 

State. 

If  the  defendant  desires  to  n']y  upon  the 
attendance  of  witnesses  under  subp-rna  by  tlie 
state  he  may  notify  them  and  the  court  of  such 
fact,  or  may  cau.se  them  to  be  subpoenaed  in 
his  own  behalf  lie  has  no  right  to  rely  upon 
the  attendance  of  a  witness  merely  because  the 
state  may  have  caused  a  subpa>na  to  issue  for 
such  witness. 

14.  Samb  —  New  Tbial  —  Misconduct  of 
Prosecutino  Attobney. 

Upon  a  motion  for  a  new  trial  on  the 
ground  of  alleged  misconduct  of  tlie  prosecut- 
ing attorney  in  bis  argument  to  the  jurv,  affi- 
davits in  support  thereof  were  contradicted  bv 
the  affidavit  of  the  prosecuting  attoruev.  rais- 
ing an  issue  of  fact  as  to  what  was  said"  in  th*- 
argument.  The  ruling  of  the  trial  court  denying 
Uie  motion  for  a  new  trial  will  be  considerd  as  a 
finding  against  the  facte  alleged  in  the  motion. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Wyandotte 
County;   J.  McCal)e  Moore,  Judge. 

Frank  M.  Campbell  was  convicted  of  brib- 
ery, and  appeals.    Affirmed. 

At  the  June  term  of  the  district  court  of 
Wyandotte  county,  appellant  was  convicted 
of  the  erune  of  accepting  a  bribe  to  influence 
his  olficial  action  as  a  member  of  the  board 
of  educatloa  of  Kansas  City.  He  was 
sentenced  to  conttnemeut  in  the  state  peni- 
tentiary for  a  period  of  not  less  than  one  or 
more  than  seven  years.  From  the  judgment 
he  appeals. 

The  second  count  of  the  indictment  upon 
which  he  was  tried  charges  that  appellant, 
while  a  member  of  the  board  of  education  of 
Kansas  City,  from  the  sixth  ward  of  said 
city,  and  while  acting  in  his  capacity  as  a 
member  of  sold  board  of  education,  and  act- 
ing under  and  by  virtue  of  his  office  as  a 
member  thereof,  did  make,  cause,  and  permit 
to  be  made  a  contract  with  one  6.  E.  Gilhaus 
whereby  It  was  agreed  that  the  said  Gilhaus 
was  to  clean  out  a  school  building  and  re- 
move the  mud,  fllth,  and  water  therefrom, 
and  should  receive  as  compensation  therefor 
the  sum  of  ?35  per  day  for  the  time  occupied 
In  performing  said  work.    "And  on  or  about 

the day  of  August,  1903,  In  the  county 

of  Wyandotte,  state  of  Kansas,  the  said 
Frank  M.  Campbell  did  then  and  there  un- 
lawfully, feloniously,  corruptly,  and  wicked- 
ly receive  and  accept  from  the  said  G.  E. 
Gilhaus,  a  large  sum  of  money,  to  wit  the 
sum  of  four  hundred  and  twelve  dollars 
($412)  to  the  value  of  four  hundred  and 
twelve  dollars  ($41 2)  as  a  reward  for  having 
given  the  vote,  opinion,  judgment,  and  action 
of  the  said  Frank  M.  Campbell  In  favor  of 
letting,  and  causing  to  be  let  to  the  said  G.  E. 
Gilhaus.  the  said  contract,  and  as  a  reward 
and  bribe  for  having  wrongfully  and  unlaw- 
fully permitted  and  caused  to  be  let  to  the 
said  G.  E.  Gilhaus,  the  said  contract  as  afore- 
said set  forth."    When  the  Kaw  river  flood 
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«f  1003  subsided,  the  lower  floors  of  the 
school  buildings  In  the  Annourdale  district 
were  filled  with  niiul  and  fllth  to  the  depth 
of  18  inches.  Appellant  was  n  member  of  the 
board  of  education,  consisting  of  six  mem- 
bers. At  a  meeting  of  the  board  the  matter 
■ot  arranging  for  the  cleaning  of  these  build- 
ings was  referred  to  the  superintendent  of 
buildings,  one  Biscomb,  who  was  not  a  mem- 
ber of  the  I>oard.  Afterwards  Biscomb  con- 
sulte<l  and  acted  with  appellant,  Campbell, 
and  C.  M.  Bowles,  another  member  of  the 
"board.  In  reference  to  the  work  and  In  letting 
the  contract  Appellant  lived  In  the  flooded 
district,  and  by  consent  of  Biscomb  and 
Bowies  took  the  lead  in  making  arrange- 
ments for  having  the  work  done.  He  saw 
G.  E.  Gilbuus,  who  was  engaged,  under  the 
-style  of  the  Gilhaus  Manufacturing  Com- 
pany, in  doing  similar  work,  and  arranged 
with  him  to  pump  out  these  buildings,  at 
a  price  agreed  upon  of  $35  per  day  for  what- 
•ever  time  was  required  to  do  the  work.  Ap- 
pellant introduced  Gilhaus  to  Biscomb  the 
day  that  the  work  of  pumping  was  begun, 
and  after  the  buildings  were  cleaned  took 
the  bill  of  the  Gilhaus  Manufacturing  Com- 
pany for  the  work  to  Biscomb  to  have  the 
latter  certify  to  it.  With  some  changes  the 
bill  was  certified  by  Biscomb,  and,  on  August 
3d,  allowed  by  the  board  and  a  warrant 
drawn  for  $988.75.  payable  to  the  company. 
It  Is  not  shown  what  date  the  warrant  was 
received  by  Gllhatis,  but  it  appears  to  have 
been  paid  some  days  after  Its  date.  On  the 
11th  of  August  Gilhaus  gave  to  appellant  the 
check  of  the  Gilhaus  Manufacturing  Com- 
pany for  $412,  and  on  the  same  day  appellant 
cashed  It  at  the  bank  upon  which  It  was 
drawn.  It  appeared  from  the  testimony  of 
■one  witness  that,  some  time  after  the  work 
at  the  school  buildings  was  completed,  Gil- 
haus removed  the  mud  and  fllth  from  a  build- 
ing In  the  flooded  district  belonging  to  the 
witness,  and  that  the  price  agreed  upon  was 
$7.45  per  day.  It  was  claimed  by  appellant 
that  the  personal  transaction  with  Gilhaus 
liad  no  connection  with  the  contract  for  clean- 
ing the  school  buildings,  that  the  $412  was 
in  payment  for  a  certain  steam  valve  sold 
by  appellant  to  Gilhaus  after  the  work  in 
the  school  buildings  had  been  begtm.  He 
claimed  that  he  had,  some  five  years  before 
that  invented  the  steam  valve  and  had  ap- 
plied for  a  patent  on  it  but  the  patent  had 
never  been  granted  through  delays,  and  that 
he  sold  to  Gilhaus  the  valve  and  the  right 
to  use  and  manufacture  it 

Hale  &  Maher,  for  appellant  C.  C.  Cole- 
man, Atty.  Gen.,  for  the  State. 

PORTER,  J.  (after  stating  the  facts).  1. 
The  appellant  contends  that  the  trial  court 
erred  in  refusing  to  discharge  lilni,  for  the 
reason  that  more  than  three  terms  of  court 
had  elapsed  since  the  indictment  was  filed. 
The  grand  Jur.v  returned  the  Indictment  on 
Janpnry  25,  1004.    At  the  next  regular  term  | 


of  the  court  whldi  was  the  March  term,  ap- 
pellant's motion  to  quash  the  indictment  was 
sustained.  The  state  appealed  from  that  de- 
cision, and,  on  February  11,  1005,  the  Judg- 
ment of  the  court  was  reversed,  and  the 
cause  remanded  for  another  trial.  State  v. 
Campbell,  70  Kan.  899,  79  Pac.  1133.  By  Gen. 
St  1901,  §  5CC0,  it  is  provided  as  follows: 
"If  any  person  under  indictment  or  informa- 
tion for  any  offense,  and  held  to  answer  on 
ball,  shall  not  be  brought  to  trial  before  the 
end  of  the  third  term  of  the  court  in  which 
the  cause  is  pending  which  shall  be  held 
after  such  Indictment  found  or  information 
filed,  he  shall  be  entitled  to  be  discluirged 
80  far  as  relates  to  such  offense,  unleas  the 
delay  happen  on  bis  application  or  be  oc- 
casioned by  the  want  of  time  to  try  such 
cause  at  such  third  term."  By  section  5665 
it  is  provided  that  if  the  person  Indicted  be 
committed  to  prison,  and  not  brought  to  trial 
before  the  end  of  the  second  term  after  the 
indictment  is  filed,  he  shall  be  discharged. 
The  appellant  here  was  admitted  to  bail  im- 
mediately after  his  arrest  and  therefore  his 
case  falls  under  section  56C6,  supra.  Counsel 
for  the  state  contend  ttiat  the  delay  having 
been  caused  by  the  erroneoos  ruling  of  the 
district  court  upon  appellant's  motion  to 
quash,  appellant  was  himself  responsible  fbr 
it  and  It  comes  within  the  exception  in  the 
statute,  supra,  as  one  which  "happened  on 
his  application."  On  the  other  hand,  it  is 
argued:  (1)  That  the  delay  was  the  result 
of  the  state's  appeal,  not  caused  by  any  act 
of  appellant;  (2)  that  the  statute  having 
excepted  certain  delays,  all  others  not  men- 
tioned are  necessarily  excluded.  It  Is  prop- 
er here  to  refer  to  the  history  of  the  statute 
Insuring  to  a  person  indicted  and  imprisoned 
or  held  to  bail  a  speedy  trial.  By  consider- 
ing the  evil  sought  to  be  remedied,  we  are 
better  enabled  to  construe  the  statute.  When 
it  was  enacted  It  followed  In  general  terms 
the  provisions  of  similar  statutes  In  the  old- 
er states,  and  in  them  the  evil  sought  to  be 
remedied  was  one  which  the  English  pet^Ie 
had  struggled  against  since  before  the  days 
of  Magna  Charta  and  the  petition  of  rights. 
It  recalls  the  days  of  tyranny  and  despotism, 
when  men  were  allowed  to  lie  in  dungeons 
for  long  periods  without  even  an  oiqmrtonlty 
to  know  the  nature  of  the  charge  against 
them.  A  speedy  trial  for  all  accused  per- 
sons was  one  of  the  things  insisted  upon  by 
the  people  of  England  in  the  first  Bill  of 
Rights,  and  English  laws  have  Jealously 
guarded  the  right  from  that  time.  It  is  pro- 
vided for  In  the  first  ten  amendments  of 
the  federal  Constitution,  being  embodied  In 
the  sixth  of  the  ten  amendments  submitted 
by  the  First  Congi-ess.  The  guaranty  of  the 
federal  Constitution,  however,  has  been  held 
not  to  apply  to  acts  of  the  Legislatures  of 
the  several  states  or  to  state  courts.  Fox 
V.  State  of  Ohio,  5  How.  (U.  S.)  410,  12  L. 
Ed.  213;  Murphy  v.  People,  2  Cow.  (N.  Y.) 
815.    The  same  provision,  or  one  similar,  is 
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found  In  the  Congtltutlons  of  moef  of  the 
states.  It  is  a  pai-t  of  section  10  of  our  Bill 
of  Rights.  The  statute  is  for  the  purpose 
of  carrying  Into  effect  this  provision  of  the 
Constitution.  It  was  never  Intended  to  ap- 
ply to  the  facts  in  a  case  like  the  one  at  bar. 
Here  there  was  no  laches  or  delay  on  the 
part  of  the  state  within  the  spirit  and  In- 
tention of  the  statute.  The  state  was  doing 
all  within  its  power  to  bring  the  appellant 
to  a  speedy  trial.  A  trial  was  begun,  a  mo- 
tion to  quash  sustained,  and  the  state  ap- 
pealed. This  statute  must  be  construed  with 
the  one  giving  to  the  state  the  right  to  ap- 
peal from  a  judgment  sustaining  a  motion  to 
quash  the  indictment.  Code  Cr.  Proe.  §  283 ; 
Gen.  St  1901,  §  5721.  To  hold  as  appellant 
contends  would  deny  to  the  state  all  benefit 
of  the  appeal  which  the  statute  expressly 
gives.  This  cannot  be  the  law.  The  appeal 
deprived  the  trial  court  of  power  to  proceed 
further  until  it  was  determined,  and.  In  ef- 
fect. It  held  in  abeyance  the  provisions  of 
section  5080.  Even  though  appellant  had 
been  In  prison,  unable  to  furnish  ball,  while 
the  appeal  was  undetermined,  his  right  to  a 
speedy  trial  under  this  section  was  In  no  man- 
ner Infringed.  In  People  v.  Glesea,  63  Cal. 
345,  the  same  question  arose,  and  the  Su- 
preme Coiirt  reversed  an  order  discharging 
the  prisoner.  The  court  said:  "We  are  of 
opinion  that  the  case  of  the  defendant  does 
not  come  within  the  provisions  of  the  section 
above  referred  to.  That  section  has  no  ap- 
plication where  the  prisoner  has  demurred 
to  the  indictment,  the  demurrer  sustained, 
the  effect  of  which  ruling  had  to  be  gotten 
rid  of  by  an  appeal."  See,  also,  Marzen  v. 
People,  1S»  111.  81,  00  N.  E.  102;  Patterson 
V.  State,  50  N.  J.  Tji\r.  421,  14  Atl.  125;  State 
V.  Conrow,  13  Mont.  5.52,  35  Pac.  240. 

2.  That  the  court  erred  In  allowing  mem- 
bers of  the  grand  Jury  which  Indicted  appel- 
lant to  testify  to  statements  made  by  him 
while  a  witness  before  the  grand  Jury. 

It  Is  contended:  (1)  That,  before  such 
testimony  was  competent,  the  state  should 
have  shown  that  the  statements  of  appellant 
were  voluntary;  (2)  that  members  of  a 
grand  Jury  are  prohibited  by  statute  from 
testifying  as  to  what  a  witness  before  that 
body  has  sworn  to,  except  for  the  purpose 
of  Impeaching  his  statements  made  in  court 
or  In  a  case  where  the  witness  Is  being  prose- 
cuted for  perjury.  In  Its  testimony  In  chief, 
the  state  introduced  four  members  of  the 
grand  Jury  which  returned  the  indictment, 
and  proved  by  them  certain  statements  made 
by  appellant  while  a  witness  before  the  grand 
Jury.  These  statements  were  to  the  effect 
that  aiipellant  made  the  contract  with  Gil- 
haus,  that  the  ?412  was  paid  to  him  for  the 
steam  valve  sold  to  Gilhaus  after  the  con- 
tract was  made  for  olpauing  the  school  build- 
ings, that  he  had  Invented  it,  and  further 
statements  in  reference  to  his  efforts  to  pro- 
cure letters  patent  for  the  valve,  his  account 
of  the  loss  of  certain  correspondence  with 


his  patent  attorneys,  and  as  to  his  procuring 
from  Gilhaus  the  valve  to  be  used  In  his  de- 
fense against  the  charges  made.  When  thl« 
evidence  was  offered,  coimsel  for  appellant 
objected,  and  the  following  took  place :  "Q. 
What  did  Mr.  Campbell  say  in  bis  examina- 
tion before  the  grand  Jury  as  to  who  had  em- 
ployed Mr.  Gilhaus?  By  Mr.  Wooley:  I  ob- 
ject to  that  as  Incompetent.  Testimony  tak- 
en before  the  grand  Jury  cannot  be  reiterated 
by  the  grand  Juror.  They  are  attempting 
to  make  out  their  case  in  chief  by  hearsay 
testimony  taken  before  the  grand  Jury,  in 
an  ex  parte  proceeding.  The  Court:  Of 
course,  statements  by  a  defendant  are  dif- 
ferent from  statements  by  other  witnesses. 
Was  that  voluntary  testimony,  or  was  he 
compelled  to  go  there — that  might  make  a 
difference?  Mr.  Wooley:  He  was  brought 
there  by  snbiKena.  Mr.  Coleman:  I  do  not 
think  there  is  anything  in  the  objection.  The 
witness  comes  before  the  grand  jury,  and  he 
Is  there  as  a  witness  generally  in  the  investi- 
gation of  violntious  of  the  law.  He  is  sup- 
posed to  tell  the  truth.  By  Mr.  Wooley: 
No  proper  foundation  is  laid  here  for  the 
Introduction  of  testimony  of  a  grand  Juror. 
It  is  Incompetent,  at  least  at  this  time.  Mr, 
Coleman:  It  Is  competent  as  an  admission, 
if  it  amounts  to  one.  The  Court:  It  may 
have  been  voluntarily  made,  and  eomi)etent. 
if  shown  they  are  not  made  under  compul- 
sion. He  may  answer."  Another  objection 
was  made,  as  follows:  "Mr.  Wooley:  Ob- 
jected to  as  incompetent,  for  the  Jurors  to 
disclose  what  was  said  in  the  grand  Jurj- 
room,  and  for  the  further  reasou  he  says  his 
memory  is  refi-eshed  by  reading  notes  taken 
by  some  one  else,  and  not  by  some  notes  he 
made   himself." 

These  objections  can  hardly  be  said  to 
raise  the  points  now  urged  by  aiipellant,  Imt 
we  prefer  to  consider  tliem  as  if  they  did. 
Counsel  for  appellant  urges:  First,  that 
before  this  evidence  was  competent  the  state 
must  have  shown  that  "the  wufesslou,  ad- 
mission, or  declaration.  It  matters  not  what 
they  are  called,  were  voluntarily  made  or 
given."  It  Is  insisted  that  the  same  rule 
applies  to  the  achulsslbillty  of  statements 
and  declarations  of  a  defendant  in  a  crim- 
inal action  as  obtains  In  reference  to  a  con- 
fession. The  distinction  between  a  coiifos- 
sion  and  a  statement  or  declaration  is  one 
recognized  by  courts  and  text-writers  be- 
cause It  is  a  iiatent  distinction  in  the  very 
nature  of  things.  The  only  reason  why  con- 
fessions are  sometimes  not  admitted  in  evi- 
denc-e  is  because  experience  has  shown  tliat. 
when  under  certain  clrcnmstanc(>s.  they  can- 
not be  relied  vtpon  as  true.  It  is  not  out  of 
any  consideration  for  the  rights  of  the  party 
alleged  to  have  made  the  confession  that 
It  Is  exchided.  but  simply  because  of  the 
Inherent  probability  of  its  untruthfulness, 
unless  It  first  appears  to  have  been  made 
voluntarily  and  not  under  the  Influence  of 
fear   or   duress,   occasioned   by    threats   or 


Digitized  by 


GoogI 


788 


85  PACIFIC  REPORTER. 


(Kan. 


hope  of  Immunity  by  reason  of  promises.  "A. 
'roufession,'  In  a  legal  sense.  Is  restricted  to 
iin  acknowlcKlgnient  of  guilt  made  by  a  per- 
son after  an  offense  has  been  committed, 
and  does  not  apply  to  a  mere  statement  or 
declaration  of  an  Independent  fact  from 
which  such  guilt  can  be  Inferred."  State  v. 
Uclnlmrt,  26  Or.  4ti<i.  3S  Pae.  822.  In  State 
T.  (iilman.  51  Mc.  200,  22.">.  it  Is  said:  "The 
declarations  of  accused  persons  are  not  neccs- 
saril.v  confessions,  but  generally,  on  the  other 
hand,  they  are  denials  of  guilt,  and  consist 
in  attempts  to  explain  circumstances  calcu- 
lated to  excite  suspicion."  In  1  Wigiuore 
on  Kvldcnce,  S  821  (page  930),  the  author 
sn.vs:  "(,3)  An  aclinowleilguieut  of  a  sulior- 
dinate  fact,  not  directly  Involving  guilt,  or, 
in  other  woi'ds,  not  essential  to  the  crime 
charged,  is  not  a  confession,  because  the 
siipposed  gi'ound  of  untrustworthine.ss  of  con- 
fessions is  tliat  a  strong  motive  impels  the 
accuse<l  to  expose  and  declare  his  guilt  as 
the  price  of  purchasing  Immunity  from  pre- 
sent pain  or  subsequent  punishment,  and 
tlius.  by  hyiK)thesla,  there  must  be  some 
•luallty  of  guilt  in  the  fact  acknowledged. 
Confessions  are  thus  only  one  species  of 
admissions,  and  all  other  adnii.ssions  than 
those  which  directly  touch  the  fact  of  guilt 
are  wltliont  the  scope  of  the  peculiar  rules 
affecting  the  use  of  confeasious."  "When  a 
person  only  admits  certain  facts  from  which 
the  jury  may  or  may  not  Infer  guilt,  there 
is  no  confession."  Covington  v.  State  of 
(ieorgia,  7!)  (ia.  087,  0!X),  7  S.  E.  15:5,  I'm. 
"A  confession  of  guilt  is  an  admission  of  the 
crimiual  act  itself,  not  an  admission  of  a 
fact  or  clrcimistance  from  which  guilt  may 
be  inferred."  State  v.  lied.  53  Iowa,  OS),  74, 
4  N.  W.  8:}],  8:J5.  One  of  the  early  cases  in 
point  Is  Hendricksou  v.  People,  10  X.  Y.  13. 
(51  Am.  Dec.  721.  The  appellant  was  charged 
with  murder.  Ills  testimony  given  before 
a  coroner's  intjuest  previous  to  his  arrest 
was  held  to  be  competent  against  hlui.  The 
court  there  say:  "Ills  statement  as  a  wit- 
ness was  iu  no  respect  an  admission  of  guilt 
On  the  contrar.v,  it  was  a  denial  of  material 
facts  atteuipte<l  on  his  trial,  to  be  estal>IIshed 
by  other  witnesses.  His  testimony  was  cal- 
culated to  ward  off  suspicion  from  himself, 
not  to  attract  it  towards  him."  It  also 
held:  "The  general  rule  Is  tlmt  all  a  party 
has  said,  wliich  is  relevant  to  the  questions 
involved  in  the  trial,  is  admissible  in  evidence 
against  him.  The  exceptions  to  this  rule 
are  wliere  the  confession  has  been  drawn 
from  tlie  prisoner  by  means  of  a  threat  or 
a  promise,  or  where  It  Is  not  voluntary,  be- 
cause ol>tained  compulsorily  or  by  Improper 
Inllucnce."  On  the  comjietency  of  a  defend- 
ant's admissions  generally,  see  State  v.  In- 
man,  70  Kan.  8!»4,  79  Pac.  102. 

The  question  of  whether  the  statement  Is 
voluutar.v  or  a>i  Involuntary  one  does  not 
depend  upon  the  fact  of  the  witness  being 
Tuuler  a  sul>p(rna.  State  v.  Finch  (Kan.) 
SI  Pac  494.    lie  may  protect  himself  if  be 


sees  fit  by  refusing  to  answer  because  tbe 
answer  tends  to  Incriminate  him.  Green- 
leaf  on  Evidence,  {  225.  In  State  r.  Finch, 
supra,  appellant  was  charged  with  man- 
slaughter, and  his  testimony  given  at  the 
coroner's  inquest  in  pursuance  to  a  subpoena 
was  held  admissible.  In  that  case,  as  in 
tills,  appellant  relied  upon  some  expressions 
in  State  v.  Taylor,  .36  Kan.  329,  13  Pa&  550, 
and  the  court  say:  "But  that  case  [State  v. 
Taylor]  is  not  an  authority  that  te8tImou.v 
given  under  a  suljptrna  and  without  com- 
pulsion and  duress  is  inadmissible."  State 
V.  Broughton.  29  X.  C.  96,  45  Am.  Dec.  507. 
is  a  leading  case  which  is  in  point.  The  per- 
son on  trial  had  testified  before  the  grand 
Jur.v  which  indicted  him,  and  his  statement.x 
before  the  jury  were  held  admissible.  It  is 
there  said :  "Tbe  counsel  for  tiie  prisoner 
toolc  the  further  ground  here  that  It  was 
incompetent  to  prove  the  evidence  of  the 
prisoner,  because  it  was  in  the  nature  of  a 
confession,  wiiich.  compelled  by  an  oath,  was 
not  voluntary.  It  is  certainly  no  objection 
to  the  evidence,  merely,  that  tlie  statement  of 
the  prisoner  was  given  by  him,  as  a  witness 
under  oath.  lie  might  have  refused  to  answer 
questions,  when  be  could  do  so  without  crim- 
inating himself,  and  the  very  ground  of  tliat 
rule  of  law  Is  that  his  answers  are  deemed 
voluntary  and  may  be  used  afterwards  to 
criminate  or  charge  him  in  another  proceed- 
ing, and  su<-h  Is  clearly  tbe  law.  •  •  * 
But  It  is  altogether  a  mistake  to  call  this 
evidence  of  a  confession  by  the  prisoner.  It 
has  nothing  of  that  diaructer.  It  was  not  an 
admission  of  his  own  guilt,  but,  on  tbe  con- 
trary, an  aiH'Usatiou  of  another  person.  That 
It  was  preferreil  on  oath  in  no  way  detracts 
from  the  inference  that  may  be  drawn  from 
it  unfavorably  to  tlie  prisoner,  as  being  a 
false  accusation  against  another,  and  thus 
furnishing,  witli  other  things,  an  argument 
of  his  own  guilt.  There  was.  In  our  opinion, 
no  error  In  receiving  the  evidence."  In 
Uendrlckson  v.  People,  supra.  It  Is  said:  "It 
is  now  regarded  as  a  well-settled  rule,  and 
recognized  In  the  elemeutary  books,  that 
where  a  witness  answers  questions  ui>on  ex- 
amination on  a  trial  tending  to  incriminate 
himself,  and  to  which  he  might  hare  de- 
murred, his  answers  may  be  used  for  all  pur- 
IMses.  •  «  •  Such  answers  are  deemed 
voluntary,  because  the  witness  may  refuse 
to  answer  any  question  tending  to  crimi- 
nate him.  •  •  •  Independent  of  any  sui>- 
posed  authority,  I  do  not  see  how,  upon  prin- 
ciiilc,  tlie  evidence  of  a  witness,  not  In  cus- 
to<ly  and  not  charged  with  crime,  taken 
either  on  a  coroner's  inquest  or  before  a  oom- 
nilttiug  magistrate  or  a  grand  jury,  could  be 
rejected."  In  the  celebrated  case  of  People 
V.  Molineux,  108  X.  Y.  2(i4,  01  X.  E.  280,  «2 
li.  U.  A.  193.  defendant  attended  the  inquest 
iu  obedience  to  a  subpieua  and  testified  uuder 
a  threat  of  punishment  for  contempt  if  be 
i*efused.  His  testimony  was  held  aamlssible. 
uotwitiistandlug  be  was  not  advised  of  his 
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rights  when  It  was  given;  It  being  Bhown 
that  he  was  not  under  arrest  or  formally 
accused  of  the  crime.  The  court  in  the 
opinion  speaks  as  follows:  "The  law  pre- 
nunes  that  a  party  who  Is  called  upon  to 
testify  as  a  mere  witness  Icnows  his  rights. 
He  may  decline  to  testify  to  anything  that 
may  tend  to  incrlmlnnte  him.  This  the  de- 
fendant could  have  done  had  he  chosen  to 
claim  bis  privilege.  Having  failed  to  do  so, 
he  cannot  now  complain."  "A  'confession' 
receivable  In  evidence,  only  after  proof  that 
It  was  made  voluntarily,  is  restricted  to  an 
acknowiedj^nent  of  the  defendant's  guilt,  and 
the  word  does  not  apply  to  a  statement  made 
by  the  defendant  of  facts  which  tend  to 
establish  his  guilt"  Taylor  v.  State,  37  Neb. 
788.  56  N.  W.  C23.  To  the  same  effect  see 
People  V.  Mondon,  ICT  N.  Y.  211,  8  N.  E.  49G, 
57  Am.  Rep.  709;  People  v.  Cbapleau,  121 
N.  Y.  2CC.  24  N.  E.  4G9;  Wilson  v.  State, 
110  Ala.  1.  20  South.  415.  55  Am.  St  Rep.  17; 
State  V.  Coffee.  50  Conn.  309,  16  Atl.  151; 
People  V.  Hickman,  113  Cal.  80,  45  Pac.  175; 
People  V.  Parton,  49  Cal.  032. 

Tested  by  these  well-established  rules, 
bow  can  it  be  said  that  the  statements  of  ap- 
pellant before  the  grand  jury  amounted  to  a 
confession?  They  were  made  tn  positive  de- 
nial of  guilt  and  for  the  purpose  of  exculpat- 
ing himself.  He  admitted  the  making  of  the 
contract  with  Gllhaus;  there  was  no  guilt, 
no  crime,  no  offense  in  that  He  admitted 
the  receipt  of  $412  from  Gilhans;  but,  if  the 
story  he  told  was  true,  and  this  money  was 
in  payment  of  the  purchase  price  of  the  steam 
valve  which  he  had  sold  to  Gilhaus,  there 
was  no  offense  In  that.  No  statement  by 
itself  amounted  to  an  acknowledgment  of 
guilt;  nor  could  his  guilt  be  necessarily  infer- 
red by  the  .lury  from  all  his  statements  taken 
together.  The  constitutional  right  which 
every  man  has  to  refuse  to  answer  any  ques- 
tion which  may  Incriminate  him  seems,  tn 
these  days  of  "immunity  pleas,"  to  be  fully 
recognized  and  appreciated.  It  furnishes  am- 
ple protection  and  does  not.  In  our  opinion, 
require  reinforcement  by  tbe  adoption  of  the 
rule  contended  for  by  the  appellant 

Tbe  second  ground  upon  which  it  is  con- 
tended that  tbis  testimony  was  incompetent 
is  that  the  statutory  as  well  as  the  common- 
law  rules  prohibit  a  grand  Juror  from  dis- 
closing the  testimony  of  a  witness  before  that 
body,  except  for  two  purposes:  (1)  To  prove 
whether  the  testimony  of  such  witness  be- 
fore the  grand  Jury  is  consistent  with 
or  different  from  his  testimony  before  tbe 
court;  (2)  upon  a  complaint  against  such 
person  for  perjury,  or  upon  his  trial  for 
that  offense.  Section  91,  Code  Cr.  Proc.  (Gen. 
St  1901,  {  5533),  reads  as  follows:  "Members 
of  the  grand  jury  may  be  required  by  any 
court  to  testify  whether  tbe  testimony  of  a 
witness  examined  before  such  grand  Jury  is 
consistent  with  or  different  from  the  evidence 
given  by  such  witness  before  such  court; 
and  they  may  also  be  required  to  disclose  the 


testimony  given  before  them  by  any  person 
upon  a  complaint  against  such  person  for  per- 
jury, or  upon  his  trial  for  such  offense."  Sec- 
tion 93,  Code  Cr.  Proc.  (Gen.  St  1901,  {  6535), 
Is  as  follows:  "No  grand  juror  shall  dis- 
close any  evidence  given  before  the  grand 
Jury,  nor  the  name  of  any  witness  who  ap- 
peared before  them,  except  when  lawfully  re- 
quired to  testify  as  a  witness  In  relaUon 
thereto;  nor  shall  he  disclose  the  fact  of  any 
indictment  having  been  found  against  any  per- 
son for  felony,  not  In  actual  confinement  un- 
til tbe  defendant  shall  have  been  arrested 
thereon.  Any  juror  violating  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor." These  sections  first  appear  in 
our  statutes  In  the  lews  of  1855,  and  have 
been  subsequently  re-enacted  without  change. 
It  is  historical  that  the  territorial  Legislature 
of  1855,  often  referred  to  as  the  "bogus  liCsisla- 
ture,"  adopted  the  entire  statutes  of  Missouri, 
substituting  the  word  "territory"  for  "state." 
and  making  some  other  slight  changes  where 
it  was  found  necessary.  These  sections  had 
been  construed  by  the  Supreme  Court  of  Mis- 
souri In  the  case  of  Tindle  v.  Nichols,  20  Mo. 
326,  decided  in  January,  1853,  and  It  is  now 
contended  that  we  are  bound  by  the  judicial 
construction  placed  thereon.  In  the  Tindle 
Case,  supra,  which  was  an  action  for  slander, 
defendant  Justifled  and  answered  that  plain- 
tiff had  sworn  falsely  in  a  certain  matter  be- 
fore the  grand  Jury.  On  the  trial  defendant 
sought  to  prove  by  members  of  the  grand 
Jury  what  tbe  witness  had  testified.  The 
court  held  that.  Inasmuch  as  section  91  speci- 
fied two  classes  of  cases  in  which  a  grand 
juror  may  be  required  to  disclose  such  testi- 
mony, it  followed  that  all  other  cases  not 
enumerated  were  excluded,  and  that  the 
words  of  section  93  "when  lawfully  required 
to  testify  as  a  witness  In  relation  thereto" 
had  reference  only  to  those  two  exceptions. 
We  recognize  the  force  of  the  rule  that  where 
one  state  adopts  a  statute  from  another  state. 
It  adopts  the  construction  placed  thereon  by 
the  courts  of  that  state.  But  this  is  a  general 
rule  to  which  there  are  numerous  exceptions. 
It  is  not  an  absolute  rule.  In  Dixon  v.  Rick- 
etts,  26  Utah,  215,  216,  72  Pac.  947,  949,  it 
is  said:  "It  is  a  general,  though  not  a  bind- 
ing, rule  of  statutory  construction,  that, 
where  the  provisions  of  a  statute  have  receiv- 
ed judicial  construction  in  one  state,  and  It 
is  then  adopted  In  another  state,  it  Is  adopted 
with  the  construction  so  given  It."  See,  also, 
F.  M.  Davis  Ironworks  Co.  v.  White  (Colo. 
Sup.)  71  Pac.  384;  Coulam  v.  Doull,  4  Utah 
267,  9  Pac.  56S.  Endllch  on  the  Interpreta- 
tion of  Statutes  (section  371)  says:  "Whilst 
admitting  that  the  construction  put  upon 
such  statutes  by  the  courts  of  the  state  from 
which  they  are  borrowed  Is  entitled  to  re- 
spectful consideration,  and  that  only  strong 
reasons  will  warrant  a  departure  from  it,  its 
binding  force  has  been  wholly  denied,  and  it 
has  been  asserted  that  a  statute  of  the  Idnd 
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in  question  stands  upon  tbe  snnie  footing, 
and  is  subject  to  tlie  same  rules  of  Interpre- 
tation, as  any  otlier  leglslatlre  enactment. 
And  it  is  manifest  that  tbe  imported  constmc- 
tiun  sbould  preyail  only  in  so  far  as  it  is  in 
linrmony  wltb  the  spirit  and  policy  of  tbe  gen- 
eral legislation  of  tlie  home  state,  and  should 
not.  If  the  language  of  the  act  is  fairly  suscep- 
tible of  another  interpretation,  be  permitted 
to  antagonize  other  laws  in  force  in  tbe  latter, 
or  to  conflict  with  its  settled  practice."  Thus 
It  has  been  held  that  the  presumption  will 
not  be  indulged  where  other  jurisdictions 
having  tlie  Identical  or  substantially  the  same 
provision  had,  almost  without  exception, 
given  to  the  language  a  different  construction 
long  prior  to  the  adoption  In  question."  2C 
A.  &  E.  Enc.  of  Law,  703.  It  has  been  held 
that,  where  the  statute  is  not  peculiar  to  the 
state  from  which  It  was  adopted,  but  other 
states  have  substantially  the  same  statute 
which  their  courts  have  construed  differently, 
and  when  the  construction  placed  upon  It  by 
the  courts  of  the  state  from  which  it  was 
taken  is  contrary  to  the  weight  of  authority, 
the  decision  Is  not  binding.  In  Coad  v.  Cow- 
hick  et  al.,  9  Wyo.  31C.  C3  Pac.  584,  87  Am. 
St.  Kep.  953,  the  court  refused  to  follow  a  de- 
cision of  the  Ohio  court  construing  a  statute 
adopted  from  that  state  holding  a  Judgment 
not  a  lien  upon  after-acquired  lands  of  the 
judgment  delator.  The  reasons  stated  by  the 
court  are  that  the  statute  under  considera- 
tion is  not  peculiar  to  Ohio,  because  other 
states  have  similar  provisions,  using  the  Iden- 
tical woi'ds  or  language  tbe  same  in  substance, 
and  because  the  decision  of  the  Ohio  court  in 
the  opinion  of  the  Wyoming  court  was  op- 
posed to  the  best  reasoning  and  tbe  weight  of 
authority.  In  Current  I>aw,  vol.  3,  p.  739, 
it  is  said:  "A  statute  copied  from  a  similar 
statute  of  finotbcr  state  is  presmned  to  be 
adopted  with  the  construction  it  had  already 
received.  The  presumptiou,  however,  is  not 
conclusive,  and,  where  tlie  same  provision  ex- 
ists in  several  states,  there  is  no  presump- 
tion that  the  construction  of  any  particular 
state  was  in  view." 

The  question  before  us,  however.  Is  not 
whether  this  statute  was  in  fact  adopted 
from  Missouri,  about  which  there  can  be  no 
dispute,  l)ut  whether  we  should  be  bound  by 
it  absolutely.  To  regard  ourselves  as  bound 
Ity  it  absolutely  would  give  it  greater  weight 
than  if  It  had  been  the  decision  of  this  court 
originally.  If  such  were  true,  the  right  and 
duty  of  this  court  to  disregard  It  wonld  not 
be  denied.  If,  upon  re-e.xauiinatioii.  it  should 
be  found  opposed  to  the  iK'tter  reasoning,  in 
conflict  with  the  great  weight  of  authority, 
or  not  in  hanuony  with  the  spirit  and  policy 
of  our  laws.  The  exact  question  decided  In 
the  Tindle  Case  has  been  the  subject  of 
much  discussion  by  the  courts.  In  some  of 
the  states  there  are  no  statutory  prohil)itions, 
and  the  decisions  are  placed  upon  the  rea- 
soning deduced  from  comnioii-luw  i)riuciples. 
and  in  some  cases  it  Is  made  to  turn  upon 


the  peculiar  oath  required  of  grand  jurors  by 
the  statutes.  In  many  of  the  states  the  sub- 
ject is  controlled  by  statute,  and  provisions 
almost  Identical  with  our  statutes  are  in 
force.  The  various  statutory  provisions  of 
the  several  states  are  set  forth  In  a  note 
to  section  2300  In  WIgmore  on  Evidence,  vol. 
4,  p.  331C.  From  the  time  the  grand  jury 
was  first  established  the  law  has  surround- 
ed its  deliberations  and  all  that  transpired 
before  it  with  secrecy.  By  the  common  law, 
a  grand  jury  was  not  permitted  to  disclose 
how  any  witness  testified  before  that  body 
or  how  any  member  voted.  12  Vlner's  Abr. 
20,  tit.  Evidence,  H,  1.  The  grand  juror's 
oath  required  him  to  keep  "the  state's  coun- 
sel, his  own  and  his  fellows'  secret."  The 
purpose  of  this  requirement  has  been,  mani- 
festly: First,  to  protect  the  interests  of  the 
state  by  preventing  information  reaching 
the  accused  which  might  enable  him  to  es- 
cape, or  Induce  him  to  suborn  witnesses  to 
prove  the  contrary  of  the  charges;  second, 
to  protect  the  members  of  the  grand  jury, 
and  leave  them  free  to  act  without  fear  of 
consequences  to  themselves;  and,  third,  to 
piotec-t  witnesses  In  tlie  same  way.  Gradual- 
ly, exceptions  to  these  rules  have  been  allow- 
ed, and  the  first  naturally  to  suggest  them- 
selves were  those  permitting  a  grand  juror 
to  testify  what  a  witness  swore  to  before  the 
grand  jury  In  a  prosecution  of  the  witness 
for  perjuiy,  and,  again,  for  the  purpose  of 
Impeaching  the  testimony  of  the  witness  on 
a  trial  of  an  indictment  or  In  another  action. 
The  tendency  of  modern  authorities  has  been 
to  hold  that,  when  the  reasons  for  secrecy  no 
longer  exist,  the  ancient  rules  with  refer- 
ence thereto  do  not  apply,  and,  in  all  cases 
where  justice  or  the  rights  of  tlie  public  re- 
quire It,  the  facts  should  be  dlsclose<1.  "It 
Avas  at  one  time  supposed  that  a  grand  juror 
was  required  by  his  oath  of  secrecy  to  be 
silent  as  to  what  transpired  in  the  grand 
jury  room ;  but  It  is  now  held  that  such  dis- 
closures, wherever  It  is  material  to  explain 
w  hat  was  the  issue  l)efore  the  grand  Jury, 
or  what  was  the  testimony  of  particular  wit- 
nesses, will  be  required."  Whorton's  Crim. 
Ev.,  c.  9.  S  510.  "It  Is  equally  clear  that  the 
jurors  were  competent  witnesses.  In  Ilaak 
V.  Breldenbach  [3  Serg.  &  R.  (Pa.)  204]  and 
Leonard  v.  Leonard  [1  Watts  &  S.  (Pa.i 
Vyi'2],  the  parol  evidence  was  given  by  Jurors, 
and  In  the  latter  case  imder  a  special  ob- 
jection and  exception ;  yet  the  Judgment  was 
reversed  for  tbe  rejection  of  the  evidence. 
There  is  no  principle  of  law  or  rule  of  policy 
which  In  such  a  case  ought  to  exclude  them. 
It  is  entirely  different  from  where  they  are 
called  to  impeach  a  verdict  on  the  ground  of 
their  own  misbehavior  or  that  of  their  fel- 
lows.'' Follansbee  v.  Walker,  74  Pa.  306, 
310.  ^Hu  Commonwealth  v.  Mead,  12  Gray, 
107,  71  Am.  Dec.  741,  it  was  said:  "But, 
when  these  puii>oses  are  accomplished,  the 
necessity  and  expediency  of  retaining  the 
seal  of  secrecy  are  at  an  end."    Mr.  Wig- 
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Jnore,  In  his  work  on  Evidence  (section  2362) 
says:  "Bat  '^hat  are  the  limits  of  this 
temporary  secrecy!  The  answer  Is,  on  prln- 
•ciple,  that  it  ceases  when  the  grand  jury 
has  finished  its  duties  and  has  either  indicted 
or  discharged  the  persons  accused."  In  a 
note  to  the  same  section,  in  referring  to 
Tindle  t.  Nichols,  supra,  the  author  char- 
acterizes the  decision  as  "clearly  unsound 
and  unjust."  The  Florida  Supreme  Court,  in 
a  well-considered  case  (Jenkins  v.  State, 
35  Fla.  737,  18  South.  .182,  48  Am.  St  Rep. 
267),  decided  In  1895,  construed  a  statute 
which  is  in  the  same  language  as  ours  so 
far  as  section  93  is  concerned.  The  court 
holds  that  the  provision  of  the  Florida  stat- 
ute, permitting  a  member  of  the  grand  Jury 
to  testify  In  the  two  special  cases,  does  not 
exclude  an  inquiry  in  other  cases  sanction- 
ed by  law,  when,  in  the  discretion  of  the 
-court,  it  becomes  proper  to  open  up  such 
inquiry.  The  Tiudle  Case  is  cited,  and  the 
court  comments  upon  the  absence  in  their 
-statute  of  the  provision  of  the  Missouri  stat- 
ute which  prohibits  a  member  of  the  grand 
Jury  from  disclosing  any  evidence  given  be- 
fore the  grand  Juiy,  "except  when  lawfully 
required  to  testify  as  a  witness  in  relation 
thereto" ;  but  It  is  apparent  that  the  same 
result  would  have  been  reached  if  the  Florida 
statute  had  contained  this  latter  provision. 
The  Tindle  Case  rests  upon  the  theory  that 
the  first  section  specifies  two  cases,  and 
that  "the  bare  specification  excludes  ail  other 
■cases  not  enumerated."  The  Florida  statute, 
likewise,  specifies  these  same  two  cases,  yet 
that  court  refuses  to  restrict  the  operation 
of  the  statute  so  as  to  exclude  other  cases 
not  mentioned.  They  say:  "But,  Independ- 
ent of  statutory  regulation,  it  has  long  been 
established  that  It  is  discretionary  with  the 
trial  court  to  permit  a  grand  Juror  to  be  ex- 
amined as  to  what  a  witness  testified  to 
1>efore  the  grand  jury,  when  competent  and 
the  ends  of  justice  require  it,  and  we  do  not 
see  that  our  statutes  have  changed  this  rule." 
In  Ilinshaw  v.  State,  147  Ind.  334,  47  N. 
"E.  157.  the  appellant  was  charged  with 
murder.  Over  his  objection  a  member  of 
the  grand  jury  was  permitted  to  testify  to 
appellant's  testimony  before  the  grand  Jury. 
The  same  statute,  substantially  as  ours,  was 
construed,  and  in  addition  a  statute  prescrib- 
ing a  form  of  oath  for  the  members  of  the 
grand  Jury,  which  latter  provision.  It  was 
claimed,  added  to  the  Inndmissiblllty  of  the 
evidence.  It  was  held :  "The  oath  of  graud 
Jurors  that  they  will  not  disclose  the  pro- 
ceedings given  before  them  does  not  prevent 
them  from  testifying  In  court  as  to  such  pro- 
ceedings. Section  1731,  Bums'  Rev.  St.  1804 
(section  1602,  Rev.  St.  1881),  providing  that 
a  member  of  a  grand  jury  may  be  required 
to  disclose  the  testimony  of  a  witness  ex- 
amined before  the  grand  jury,  'for  the  pur- 
l)cse  of  ascertaining  whether  it  is  consistent 
with  that  given  by  the  witness  before  the 
-court,  or  to  disclose  the  testimony  given,  be- 


fore them  by  any  person  upon  a  cbatsfe 
against  him  for  perjury  in  giving  his  testi- 
mony upon  Ills  trial  therefor,'  does  not  limit 
the  right  to  require  grand  jurors  to  testify 
to  the  two  cases  specified." 

It  should  be  noticed,  perhaps,  that  the  form 
of  the  grand  Juror's  oath  provided  by  our 
statute  is  silent  with  respect  to  keeping  any- 
thing secret.  In  the  case  of  United  States 
V.  Negro  Charles,  2  Crancfa,  C.  0.  (U.  S.)  70, 
Fed.  Oas.  No.  14,786,  it  was  said:  "Grand  ju- 
rors may  testify  as  to  the  confessions  made  by 
the  prisoner  before  them,  upon  oath,  made  un- 
der examination  as  a  witness  against  another 
person."  "The  oath  of  grand  jurors  to  keep 
their  proceedings  secret  does  not  prevent  the 
public  or  an  individual  fromprovlngbyoneof 
the  Jurors,  in  a  court  of  justice,  what  passed 
before  the  grand  Jury."  Bumham  v.  Hat- 
field, 5  Blackf.  (Ind.)  21.  "The  fact  that  a 
witness  testified  I>efore  the  grand  jury,  to- 
gether with  his  testimony  delivered  there, 
may,  when  otherwise  competent,  be  proved 
In  the  trial  of  an  acton,  when  such  evidence 
is  required  for  the  purposes  of  public  justice, 
or  the  establishment  of  pubic  rights."  Hunt- 
er V.  Randall,  68  Me.  183-  The  Oregon 
statute  is  substantially  the  same  as  ours.  In 
State  of  Oregon  v.  Moran,  15  Or.  262,  273,  14 
Pac.  419,  -426,  the  court  say:  "The  policy  of 
the  law,  generally,  is  that  the  proceedings 
before  the  grand  jury  are  secret.  The 
reasons  for  this  secrecy  are  many  and  ob- 
vious. It  assists  them  In  dicharglng  their 
Important  duties,  they  are  not  troubled  with 
any  questions  by  the  interested  or  curious, 
the  means  and  sources  of  their  Information 
are  not  made  public  until  the  trial  of  the 
accused,  and  In  many  cases  the  guilty  may 
not  know  that  he  is  even  suspected  of  crime 
until  he  is  in  custody.  But  there  are  cases 
in  which  the  court  is  authorized  to  remove 
this  secrecy,  and  to  require  the  proceedings 
before  the  grand  Jury  to  be  disclosed.  It  is 
provided  by  section  58  of  the  Code  of  Crim- 
inal Procedure  that  a  member  of  a  grrand 
jury  may  be  required  by  any  court  to  dis- 
close the  testimony  of  a  witness  examined 
before  such  grand  Jury,  for  the  purpose  of 
ascertaining  whether  it  is  consistent  with 
that  given  by  the  witness  before  the  court, 
or  to  disclose  the  testimony  given  before  * 
such  grand  jury  by  any  person  upon  a  charge 
against  such  person  for  perjury,  or  upon  his 
trial  therefor.  ♦  *  ♦  It  may  be  conceded 
that  the  authorities  cited  from  Missouri  and 
Minnesota  are  opposed  to  this  view;  but  It 
seems  clear  to  us  that  they  are  at  variance 
with  the  great  weight  of  autliorlty  on  this 
subject,  and,  in  addition  to  that,  they  rest  up- 
on a  narrow  and  teclmlcal  construction  of 
the  statutes'  of  those  states.  The  court, 
therefore,  did  not  err  in  allowing  the  grand 
Juror,  Severson,  to  disclose  Moran's  testi- 
mony before  that  body."  "Upon  the  trial, 
the  defendant  offered  to  prove,  by  a  meml>er 
of  a  previous  grand  Jury,  some  admissions 
respecting  the  cause  of  actios  made  by.  the 
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plaintiff  on  bis  examination  before  the  grand 
jury.  The  evidence  was  objected  to,  and  the 
objection  sustained."  Burnbam  v.  Hatfield, 
supra.  "It  seems  not  to  be  contrary  to  the 
policy  of  the  law  to  allow  disclosures  by 
them  [grand  jury]  of  what  has  been  testified 
to  before  them,  when  they  are  called  upon 
as  witnesses  in  court,  to  speak  in  relation 
thereto;  but  to  permit  It  or  not  is  in  the 
discretion  of  the  court,  according  to  the  time 
and  circumstances  of  each  case."  Sands  v. 
Robinson,  12  Smedes  &  M.  (Hiss.^  704,  .'>1  Am. 
Dec.  132.  "Where  these  reasons  have  ceased 
to  operate,  It  is  the  better  opinion,  contrary 
perhaps  to  some  cases,  but  maintained  in 
most,  that  any  revelations  of  the  grand  jury's 
doings,  which  justice  demands,  may  be  made. 
The  witness  may  be  the  prosecuting  at- 
torney or  a  third  person  present,  a  grand 
jnror  himself,  or  one  who  gave  evidence  be- 
fore the  grand  Jury,  who  may  be  even  re- 
quired to  state  what  his  own  testimony  was." 
1  BIsliop's  New  Crlm.  Proc.  §  857,  2.  Mr. 
Wigmore,  after  referrng  to  and  cirlticislng 
the  Missouri  and  Connecticut  cases,  says: 
"There  remain,  therefore,  on  principle,  no 
cases  at  all  In  which,  after  the  grand  jury's 
functions  are  ended,  the  privilege  of  the 
witnesses  not  to  have  their  testimony  dis- 
closed should  be  deemed  to  continue.  This 
is,  In  effect,  the  law  as  generally  accepted 
today.  It  is,  however,  not  usually  stated  in 
such  n  broad  form.  The  common  phrase  is 
that  disclosure  may  be  required  'whenever 
it  becomes  necessary  In  the  course  of  Justice.' 
Disregarding  a  few  local  exceptions,  this  Is 
In  practice  no  narrower  a  rule  than  the  one 
above  deducible  from  principle."  Volume  4, 
S  23C2.  Tlie  same  author  disposes  of  the 
motion  that  the  two  exceptions  contained  In 
many  statutes  should  be  held  to  exclude  all 
others.  He  says:  "It  is  now  universally 
conceded  that  a  witness  may  be  impeached. 
In  any  subsequent  trial  civil  or  criminal,  by 
self-contradictory  testimony  given  by  him  be- 
fore the  grand  jury.  In  the  same  way,  a 
party  to  the  cause,  not  taking  the  stand  as 
a  witness,  may  be  Impeached  by  bis  ad- 
missions made  in  testifying  before  the  grand 
Jury.  The  occasional  statutory  sanction  for  the 
former  of  tiiese  uses  cannot  be  construed  to 
prohibit  the  latter,  which  goes  upon  the  same 
i-easoning.  Nor  should  any  of  the  ensuing 
legitimate  i)un>ose8  of  disclosure  be  con- 
sidered to  be  obstructed  by  the  statutory 
omission  to  mention  them,  else  the  integrity 
of  common-law  principles  would  tend  to  be 
dluiliiished  in  direct  ratio  to  the  Ignorance  or 
unsklilfulness  of  the  I^egislature  which  at- 
tempted in  any  respect  to  make  a  declaratory 
statute."    Volume  4,  |  2303. 

Appellant,  In  addition  to  the  Missouri 
cases,  relies  upon  the  old  case  of  State  v.  Fas- 
set,  16  Conn.  457,  which  is  a  leading  author- 
ity in  support  of  the  rule  excluding  such  tes- 
timony. This  case  was  decided  lu  1884,  and 
has  been  to  some  extent  discredited  by  that 
ooort  !n  the  case  of  State  v.  Coffee,  supra, 


decided  in  1888.  In  the  later  case  the  court 
use  this  language:  "Some  of  the  reasons 
given  for  keeping  the  testimony  secret  are 
temtwrary  in  their  nature,  and  some  do  not 
exist,  under  our  practice,  where  the  prisoner 
is  before  the  grand  jury.  Nevertheless  the 
oath  and  the  policy  of  the  law  have  ever  re- 
garded the  testimony  as  among  the  secrets 
of  the  grand  Jurj-  room,  not,  however,  inflex- 
ibly 80.  In  State  v.  Fasset,  16  Conn.  4.".  the 
court  notices  two  exceptions — In  prosecutions 
for  perjury,  and  In  case  witnesses  testify 
differently  on  the  trial.  Perhaps  it  would 
be  proper  to  say  that  the  oath  has  this  Im- 
plied quallQcation ;  that  the  testimony  is  to 
be  kept  secret  unless  a  disclosure  Is  rt><iuired 
in  some  legal  proceeding.  It  does  not  seem 
that  the  policy  of  the  law  should  require  it  to 
be  kept  secret  at  the  expense  of  Justice.  And 
80  the  weight  of  authority  outside  of  this 
state  seems  to  be  that,  where  public  justice' 
or  the  rights  of  parties  require  it,  the  testi- 
mony before  the  grand  jury  may  be  shown. 
•  •  •  We  make  these  quotations,  not  for 
the  purpose  of  showing  what  the  law  is  In 
this  state,  but  for  the  purpose  of  showing  the 
principles  which  prevail  in  other  jurisdic- 
tions. The  case  of  State  v,  Fasset.  sui>ra,  may 
be  regarded  as  somewhat  inconsistent  with 
the  broad  principles  elsewhere  enunciated, 
it  is  doubtful  whether  the  court  Intended  to 
go  further  than  the  two  exceptions  there  no- 
ticed." In  an  early  Maine  case,  cited  by 
appellant  (McClellan  v.  Richardson.  13  Me. 
82),  the  testimony  was  held  Inadmissible 
because  in  conflict  with  the  policy  of  the  law 
and  with  the  grand  juror's  oath,  but  in  State 
V.  Benner,  64  Me.  207,  285,  the  contrary  is 
held,  and  this  language  used:  "So,  in  all 
cases  when  necessary  for  the  protection  of 
the  rights  of  parties,  whether  civil  or  crimi- 
nal, grand  Jurors  may  be  witnesses."  In  the 
case  of  State  v.  Gibbs,  39  Iowa,  318.  cited  by 
appellant,  a  different  question  was  Involv€<i. 
It  was  sought  by  defendant  to  impeach  the 
action  of  the  grand  jury  by  presenting  affi- 
davits of  several  members  for  the  purpose  of 
showing  that  the  indictment  had  not  been 
concurred  in  by  the  requisite  number  of  Ju- 
rors. It  is  a  milversal  rule  that  the  evidence 
of  members  of  the  grand  jury  Is  not  compe- 
tent to  impeach  their  action.  1  Bishop's  New 
Crlm.  Proc.  S  858,  3.  The  same  rule  applies 
to  the  verdict  of  a  petit  juror.  It  is  true, 
the  Iowa  court  in  the  opinion  refers  to  the 
statutory  and  common-law  rules,  enjoining 
strict  secrecy  upon  the  proceedings  before 
a  grand  Jury,  and  lays  down  the  same  rule 
as  to  the  admissibility  of  testimony  of  its 
members  as  in  the  Tindle  Case.  However, 
in  the  case  of  Steele  Smith  Gro.  Co.  v.  Pot- 
thast,  109  Iowa,  413,  80  N.  W.  517,  a  party's 
admissions  before  a  grand  Jury  were  held  to 
be  competent  evidence  against  him.  In  this 
case  the  evidence  of  his  admissions  was  in  the 
minutes  of  the  evidence,  taken  by  the  clerk 
of  the  grand  jury,  and  the  court  say :  "We 
know  of  no  rule  tliat  would  restrict  the  use 
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of  such  minutes  to  cases  of  perjury."  No 
reference  is  made  to  State  v.  Gibbs,  supra. 
Another  case  upon  which  apiiellant  relies  is 
the  case  of  Gutgesell  v.  State  (Tex.  Cr.  App.) 
43  S.  TV.  lOlG,  In  which  the  court  of  appeals 
of  Texas  held  that  such  testimony  was  in- 
■compctent.  li  was  declared  to  be  against  the 
]>ollcy  of  the  law  of  that  state  as  appeared 
by  the  oath  required  of  grand  jurors,  and  the 
statute  authorizing  a  disclosure  In  the  two 
cla.sses  of  cases,  and  that  the  statute  ex- 
cludes any  other  exceptions.  In  Wisdom  v. 
State  (Tex.  Cr.  App.)  CI  S.  W.  926,  a  different 
view  is  taken,  and  the  language  of  the  former 
case  Is  criticised.  It  appears  beyond  ques- 
tion, we  think,  that  the  doctrine  of  the  Tlndlo 
Case  is  opiwsed  to  the  weight  of  modern  au- 
thority, and  as  Its  reasoning  does  not  accord 
with  our  views,  we  must  decline  to  be  bound 
1)y  it.  The  oath  provided  for  grand  Jurors 
hy  our  state  imposes  noue  of  the  common- 
law  restrictions  of  secrecy,  required  by  the 
statutes  of  many  of  the  states.  While  the 
obligations  of  the  oath  are  by  many  of  the 
courts  considered  Indicative  of  the  policy  of 
the  law  in  those  states,  the  absence  of  any 
such  reijuirements  in  the  oath  provided  by 
our  .statute  is  perhaps  of  little  importance  In 
view  of  the  other  obligations  as  to  secrecy 
imposed  b.v  the  sections  which  we  are  con- 
sidering. In  principle  we  see  no  good  reason 
wliy  the  statements,  admi.ssions,  or  declara- 
tions made  by  a  witness  before  a  grand  jury 
should  not  be  disclosed  by  a  member  of  the 
prrand  jury  whenever  lawfully  required  to  do 
so,  and  that  a  member  of  the  grand  jury  may 
be  lawfully  i-equired  to  testify  "in  relation 
thereto."  when,  after  the  purpose  of  secrecy 
has  Ijeen  effectetl.  It  becomes  necessary  in 
furtherance  of  justice  or  for  the  protection 
of  public  or  individual  rights.  To  the  same 
effect,  see  tlie  following  eases :  Simras  v. 
State.  00  Ga.  145 ;  Loyd  v.  State,  Id. ;  State  v. 
Proughton.  supra;  Teople  v.  Toung,  ■')1  Cal. 
.'■>i>.'{ ;  People  v.  Xorthey.  77  Cal.  ('.20,  1ft  Pac. 
ioir,.  20  Pac.  129:  People  v.  Uoggel,  8  Utah, 
21.  2S  Pac.  n.M;  Perkins  v.  State.  4  Ind.  222: 
Burdlck  v.  Hunt,  43  Ind.  381;  State  v.  Van 
lUiskirk.  .'sn  Ind.  384;  Shattuck  v.  State.  11 
Ind.  473  :  State  v.  Wood.  .->3  N.  II.  484 :  United 
States  V.  Kirkwoc^l,  5  Utali.  123.  13  Pac.  234. 
3.  The  neixt  serious  coutcntiou  is  that,  be- 
cause the  appellant  as  a  member  of  the  board 
of  (Hlucaliou  had  no  legal  authority  to  per- 
sonally make  the  contract  for  the  cleaning  of 
of  the  school  buildiiiSR.  the  prosecution  for 
bribery  in  accepting  money  to  make  such  a 
contract  must  fail.  This  point  is  urged  in 
complaint  of  certain  instructions  given,  and 
of  error  in  refusing  to  sustain  tlie  motion 
for  a  new  trial,  and  in  arrest  of  judgment. 
So  far  as  tliLs  contention  bears  upon  the 
charge  in  tlie  indictment,  the  former  decision 
in  tills  case  is  controlling.  The  motion  in 
arrest  of  judgment  is  based  upon  three 
grounds:  "First,  that  the  facts  stated  in 
tlie  indictment  filed  in  this  cause,  and  upon 
wliich  tlie  defendant  was  tried,  do  not  consti- 


tute a  public  ofTense:  second,  that  the  facts 
stated  in  the  indictment  filed  in  this  caae,  and 
upon  which  the  defendant  was  tried,  are  not 
sufficient  to  constitute  an  offense  or  sustain 
the  verdict  heretofore  rendered  against  the 
defendant  in  said  cause;  third,  that  the  in- 
dictment filed  in  this  cause,  and  upon  which 
the  defendant  was  tried,  has  never  been  sign- 
ed by  the  prosecuting  attorney  of  said  county." 
When  this  case  was  here  before,  it  was 
held  that  tlie  indictment  was  properly  signed 
and  sufllcient  in  substance,  so  that  upon  evei-y 
question  raised  in  the  motion  in  arrest  of 
judgment  the  former  decision  Is  the  law  of 
tlie  case.  But  it  is  urged  that  the  evidence 
r  the  state  shows  that  the  board  placed 
the  matter  of  letting  the  contract  for  this 
work  in  the  hands  of  Blscomb,  superintend- 
ent of  buildings,  and  that.  If  the  evidence 
shows  that  anything  was  done  by  appellant, 
it  is  that  he  let  the  contract  to  Gilhaus  him- 
self. It  is  the  contention  that,  as  Biscromb 
alone  could  lawfully  let  the  contract,  no  of- 
fense was  committed.  The  case  of  State  v. 
Butler.  178  Mo.  272,  77  S.  W.  560,  is  relied 
upon.  In  that  case  the  defendant  was  charg- 
ed with  bribery  in  offering  money  to  Dr. 
Chapman,  a  member  of  the  board  of  health, 
to  influence  his  vote  upon  the  letting  of  a 
contract  for  tlie  disposal  of  garbage.  The 
board  of  health  was  given  authority  to  make 
the  contract  by  an  ordinance  of  the  city  of 
St.  Louis.  The  point  was  raised  that  the 
removal  of  garbage  was  a  public  work,  and 
the  authority  to  contract  therefor  belonged 
to  the  board  of  public  improvements,  and 
that  the  ordinance  giving  the  authority  to 
tlie  board  of  health  was  invalid.  This  view 
was  sustained,  and  the  court  held  that 
offering  money  to  a  member  of  the 
board  of  health  to  influence  his  action  in 
letting  such  contract  did  not  constitute 
bribery-  The  contract  providing  for  an  ex- 
penditure of  |;th}.0(K>  was,  in  fact,  entered 
into  by  tlie  imard  of  health,  and  when  ex- 
ecuted. doul)tiess,  a  i>lea  of  ultra  vires  on 
the  part  of  the  city  in  defense  of  payment 
would  not  have  proved  availing.  The  money 
offered  was  clearly  to  influence  the  ofiicer  to 
do  what  the  bribe  giver  and  every  one  else 
believed  he  had  authority  to  do,  and  which, 
if  done,  would,  under  some  circumstances, 
bind  the  city.  The  decision  in  this  case  is 
one  which  does  not  appeal  to  our  sense  of 
justice,  nor  does  the  reasoning  satisfy  our 
views  of  tlie  law  of  bribery.  Let  us  trans- 
))osc  the  facts  and  suppose  that,  instead  of 
tlie  lioard  of  healtli.  tiie  ordinance  liad  au- 
lliorized  the  board  of  public  works  to  h't  con- 
tracts for  the  removal  of  garbage,  and  sup- 
liose  that  the  bribe  liad  been  offered  to  a 
member  of  tiie  board  of  public  works.  It  is 
apparent  tiiat  the  ingenuity  of  counsel  would 
have  at  once  discovered  the  same  defense. 
It  apiiears  that  the  charter  of  St.  Louis  gives 
to  the  municipal  assembly  power  to  enact 
laws  to  prevent  the  Introduction  and  s|)reud 
of  contagious  diseases  and  to  secure  tlie  gen- 
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eral  health  of  the  Inhabitants  by  any  mea- 
sure necessary,  and  to  pass  laws  to  sustain 
Kood  gOTemment,  the  health  and  welfare  of 
the  city,  and  to  establish  a  sanitary  system. 
With  equal  plausibility  It  might.  In  such  n 
onse,  be  argued  that  the  disposal  of  filth  and 
slops.  Instead  of  being  a  public  Improvement 
such  as  waterworks,  streets,  sewers,  bridges, 
public  buildings,  parks,  boulevards,  harbors, 
and  wharves,  looking  to  permanency  and  re- 
quiring repair  and  improvement,  very  prop- 
erly belonged  to  the  dei)artnient  which  for 
years  had  controlled  It,  namely,  the  board 
of  health,  and  therefore  the  ordinance  at- 
tempting to  give  authority  to  the  board  of 
public  Improvements  was  invalid,  and  the 
offer  of  money  no  bribery. 

The  se<-ond  ground  upon  which  the  decision 
Is  based  is,  perhaps,  as  unsatisfactory.  The 
particular  ordinance  in  question  was  passed 
by  the  council  and  signed  by  the  president  of 
the  council  September  11,  1901,  and  signed 
by  the  speaker  of  the  house  of  delegates  on 
September  13,  1001.  On  September  17, 
1901,  the  mayor  reported  to  the  council  that 
he  had  signed  the  ordinance.  Dr.  Chapman 
testified  that  defendant  came  to  his  house  on 
the  evening  of  September  16th  and  offered 
him  the  bribe.  The  trial  court  lustructed 
that  If  defendant  knew  the  ordinance  had 
been  passed,  and  that  the  matter  might  come 
before  the  board  for  action,  and  offered  the 
money  to  influence  the  vote  of  the  member, 
It  was  bribery.  The  Supreme  Court  held 
that,  because  the  ordinance  was  not  signed 
until  the  next  day,  the  board  of  health  had 
no  authority  to  let  the  contract,  and  there- 
fore it  was  not  bribery  to  offer  money  to 
Influence  the  action  of  a  member  of  the 
board.  Suppose  a  member  of  the  board  of 
(»unty  commissioners  is  offered  $100  to  in- 
fluence his  vote  upon  a  claim  filed  liefore 
the  board  against  the  county.  The  next  day, 
when  the  matter  Is  to  come  before  the  board. 
It  is  discovered  that  the  claim  Is  not  such 
a  one  as  can  be  allowed,  because  It  Is  not 
verified  or  Itemized  as  the  statute  requires. 
Suppose  It  Is  amended,  and  the  member 
votes  to  allow  It;  could  It  be  clalme<l  In 
defense  of  the  charge  of  offering  or  accepting 
the  bribe  that,  when  the  bribe  was  offered 
and  accepted,  there  was  in  fact  no  lawful 
claim  pending  before  the  board?  In  the  case 
of  State  V.  Gregory,  4<>  Kan.  290.  20  Pac.  747, 
defendant  was  charged  with  perjui-y  In  an 
nflidavit  to  a  claim  filed  against  Finney  coun- 
ty. The  defense  vvas  that  the  claim  appeared 
upon  Its  face  to  have  been  barred  by  the  stat- 
ute of  limitations,  and,  not  being  a  claim 
which  the  board  could  lawfully  allow,  the 
oath  was  not  material.  The  trial  court  set 
aside  the  conviction,  and  upon  a  se<"ond  trial 
quashed  the  indictment.  On  appeal  by  the 
state,  the  cause  was  reverse<l.  The  court  in 
the  Butler  Case  seeks  to  distinguish  that  case 
from  State  v.  Ellis,  33  N.  J.  Law,  102,  97  Am. 
Dec.  707,  where  there  was  i)ending  before 
the  common  council  an  application  for  iwr- 


mtsslon  to  lay  a  railroad  track  in  the  streets 
of  the  city.  A  member  of  the  council  was 
offered  a  bribe  to  Influence  his  vote  thereon. 
It  was  contended  that,  as  the  council  had  no 
authority  to  grant  the  application,  there 
could  be  no  bribery.  The  contention  of  de- 
fendant was  not  upheld.  The  Xllssourl  court 
approves  the  ruling  and  uses  this  language: 
"It  was  Immaterial  whether  the  action  of  the- 
council  could  be  enforced.  It  was  a  matter 
pending  before  the  council,  upon  which  the 
members  had  a  right  to  vote.  It  was  not 
necessary  'that  the  vote.  If  procured,  would 
have  produceil  thfe  deslretl  result.'"  It  Is 
somewhat  difllcnlt  to  understand  how  the  re- 
sult In  the  Butl«r  Case  was  reached  and  the 
ruling  of  the  Ellis  Case  approved.  The 
Missouri  statute  Is  slightly  different  from 
ours.  It  contains  the  words  "which  may  by 
law  be  brought  before  him,"  and  the  court 
construes  these  words  to  mean  "a  law  In 
force  at  the  time  of  the  offer  of  the  bribe." 
Our  statute  defines  bribery  as  follows:  "Any 
ofllcer  of  the  state  or  of  any  county,  city,  dis- 
trict, or  township,  after  his  election  or  ap- 
pointment, and  either  before  or  after  he  shall 
have  qualified,  or  entered  upon  his  official 
duties,  who  shall  accept  or  receive  any  money 
or  the  loan  of  any  money,  or  any  real  or  per- 
sonal property,  or  any  pecuniary  or  other 
personal  advantage,  present  or  prospective, 
under  any  agreement  or  understanding  that 
his  vote,  opinion,  judgment  or  action  shall 
be  thereby  Influenced,  or  as  a  reward  for 
having  given  or  withheld  any  vote,  opinion, 
or  judgment  In  any  matter  before  him  in  bis 
official  capacity,  or  having  wrongfully  done 
or  omitted  to  do  any  official  act,  shall  be  pun- 
ished by  a  fine  of  not  less  than  two  himdred 
dollars  nor  more  than  one  thousand  dollars, 
or  by  Imprisonment  for  not  less  than  one 
year  nor  more  than  seven  years  In  the  peni- 
tentiary at  hard  labor,  or  by  both  such  fine 
and  imprisonment,  at  the  discretion  of  the 
court."  Gen.  St.  1901,  §  2212.  Appellant 
was  a  member  of  the  board  of  education 
which  had  the  exclusive  power  to  act  in 
reference  to  cleaning  the  schoolhouses.  It 
was  the  Anty  of  the  board  to  act.  It  was  the 
duty  devolving  upon  him  to  participate.  The- 
gravamen  of  the  charge  was  feloniously  re- 
ceiving money  as  a  bribe  for  giving  his  vote, 
opinion,  judgment,  and  action  in  favor  of  let- 
ting or  causing  to  be  let  the  contract  with 
Gllhans.  True,  there  was  no  vote,  but  there 
was  opinion,  judgment,  and  action  by  him 
In  favor  of  giving  Gilhaus  the  contract.  He 
saw  Gilhaus  and  nmde  the  arrang^neut  with 
him,  agreed  upon  the  terms,  (he  amount  Gil- 
haus was  to  be  paid,  and  introduced  him  to 
the  superintendent  of  buildings,  so  that  the 
superintendent  to  whom  tlie  letting  had  been 
referreil  adopted  and  acquiesced  In  apjiei- 
lant's  action.  Appellant  was  acting  officially 
when  he  saw  and  arranged  with  Gilhaus  to 
do  the  work,  although,  if  the  arrangement 
had  not  been  adopted  by  the  superintendwit. 
there  might  possibly  have  been   a  questtou 
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•of  the  auttaority  of  appellant  to  make  the 
contract.  He  "permitted  and  caused  to  be 
let"  the  contract  In  question.  If,  therefore, 
he  accepted  money  to  Influence  his  action  in 
causing  the  contract  to  be  let,  why  is  be  not 
guilty  of  accepting  a  bribe,  as  contemplated 
by  the  statute?  A  valid  contract  was  let 
through  his  influence — his  ofllcial  opinion. 
Judgment,  and  action.  The  mere  fact  that, 
before  It  could  be  made  valid,  it  bad  to  be 
rntlfled  by  the  superintendent  of  buildings, 
to  wliora  be  took  Gilbaus,  in  no  legal  sense 
destroys  the  criminal  nature  of  his  offense. 
In  our  view  of  the  law,  to  hold  otherwise 
would  be  placing  entirely  too  much  impor- 
tance uiion  a  play  of  words — giving  to  strain- 
ed technicalities  more  consideration  than  they 
deserve  in  order  to  avoid,  rather  than  attain, 
substantial  justice.  In  People  v.  Kllen,  100 
X.  W.  1(X)S,  the  Michigan  court  held:  "Where 
a  pi-oposltion  to  let  a  contract  for  wutcnvorks 
was  one  which  might  come  before  a  city  coun- 
cil for  official  action,  the  fact  that  the  coun- 
cil Ims  no  authority  to  enter  Into  the  i-ontract 
proiKJsed  did  not  prevent  the  payment  of 
money  to  councilmen  to  Influence  their  action 
on  the  same  from  constituting"  bribery.  See 
People  V.  Mc<3arry  (MIch.>  99  N.  W.  147; 
<;iover  V.  State.  109  Ind.  ;«>1,  10  X.  E.  282; 
State  V.  Potts.  78  Iowa,  a")«.  43  N.  W.  ri34, 
r.  L.  It.  A.  814:  State  v.  McDonald,  lOfi  Ind. 
2.^^  «  X.  K.  (i07;  State  v.  I.«hman,  182  Mo. 
424,  81  S.  \V.  1118,  (50  L.  U.  A.  490,  loa  Am. 
St.  Kep.  670. 

Complaint  is  made  that  the  testimony  of 
the  witness  Lilly,  in  reference  to  the  amount 
Ollhaus  charged  him  for  similar  work,  was 
Immaterial,  and  that  no  foundation  was  laid 
tdiowing  that  the  conditions  were  the  same. 
The  work  consisted  of  pumping  mud  and 
water  out  of  a  building  In  the  same  flooded 
district  with  a  steam  pump,  and  the  work 
was  done  soon  after  the  other  work  was  com- 
pleted. The  testimony  was  material  as  evi- 
dence of  a  circumstance  bearing  upon  the 
price  allowed  Gillmus,  and  the  Intent  with 
which  the  money  was  received.  There  was 
no  error  in  admitting  in  evidence  the  $412 
check  from  Gilbaus  to  appellant.  It  watf 
competent  to  establish  the  paj-meut  of  the 
money  by  Gilbaus  which  appellant  was  char- 
ged with  receiving  from  him.  People  v.  Me- 
Garry,  supra. 

Ai)pellant  insists  that  the  court  erred  In  re- 
fusing him  a  new  trial:  (1)  On  account  of 
newly  discovered  evidence,  consisting  of  a 
letter  dated  September  21,  1889,  addressed  to 
bim  at  Sioux  City,  Iowa,  written  by  his  patent 
attorney  In  reference  to  his  clahu  for  letters 
patent  upon  the  steam  valve.  This  would 
have  merely  corroborated  his  own  testimony 
that  years  before  he  had  made  an  effort  to 
secure  a  patent.  It  could  not  have  been  ma- 
terial evidence  to  disprove  the  charge  of  brib- 
ery. (2>  To  enable  appellant  to  procure  the 
testimony  of  U.  K.  Gilliaus.  n  wItneHs  whose 
name  was  indorsed  upon  the  indictment,  and 
for  whom  the  state  had  Issued  a  aubiH£na. 


Appellant  claims  that  it  was  the  duty  of  the 
prosecution  to  produce  all  the  witnesses  whose 
names  were  indorsed  upon  the  indictment,  that 
it  was  particularly  its  duty  to  procure  the 
attendance  of  Gilbaus,  and  that  he  Iiad  the 
right  to  rely  upon  the  performance  of  this 
duty.  Cases  are  cited  to  the  effect  that  a 
prosecutor  owes  the  duty  of  laying  before  the 
jury  all  the  facts  of  which  he  Is  informed  and 
has  the  means  of  proving,  and  other  cases 
holding  that  all  witnesses  whose  names  are 
indorsed  upon  the  Indictment  should  be  called 
and  sworn,  and  defendant  given  an  opi)or- 
tunlty  to  cross-examine  them.  This  may  be 
the  rule  in  some  jurisdictions,  but  we  believe 
it  has  never  been  recognized  as  the  proper 
practice  in  criminal  actions  in  this  state.  A 
prosecutor  is  bound  by  bis  oath  to  perform 
bis  duty  fearlessly  and  vigorously.  He  is 
not  to  seek  to  convict  a  man  whom  he  knows 
to  be  Innocent,  or  to  conceal  facts  -which 
I  would  establish  one's  Innocence;  and  his  duty 
1  to  the  court  forbids  him  to  employ  trickery 
I  to  convict  any  one.  But  he  Is  not  required 
I  to  place  on  the  stand  every  witness  whose 
name  hapiiens  to  be  Indorsed  upon  the  indict- 
ment, nor  Is  he  required  to  i)roduce  a  witness 
merely  because  he  has  issued  a  subixpna  for 
such  witness.  The  defendant  has  no  right  to 
rely  niMu  the  presence  of  witnesses  for  whom 
subiKvnas  have  been  issued  by  the  state.  At 
his  request  the  court  may  order  a  witness 
under  subiHvna  by  the  state  to  remain,  and 
other  opportunities  are  affordetl  him  for  pro- 
curing the  attendance  of  witnesses  In  his  own 
behalf.  (3)  The  third  ground  for  a  new  trial, 
which  is  inslstt'd  upon,  is  misconduct  of  the 
Attorney  General  in  bis  closing  argument  to 
the  jury.  Affidavits  of  several  persons  pres- 
ent at  the  trial  were  offered  to  show  that  in 
Ills  remarks  counsel  for  the  state  told  the 
jury  that  the  appellant  was  not  satisfied  with 
a  bribe  from  Gilbaus,  but  that  he  had 
"bought  lots  for  $150  apiece  and  sold  them 
to  the  school  board  for  $1,000  apiece."  The 
trial  court  evidently  accepted  as  true  tlio  affi- 
davit of  Gen.  Coleman  that  he  had  made  no 
i  such  statement.  He  explains  that  he  did  use 
substantially  the  following  language:  "This 
thing  of  giving  a  makeshift  and  sham  con- 
sideration for  money  really  received  as  a 
bribe  is  no  new  thing.  You  have  all  doubt- 
less heard  of  the  thrifty  member  of  the  Legis- 
lature, not  of  Kansas,  but  of  some  other  state, 
who  owned  a  cheap  lot  down  in  Missouri 
not  worth  over  $1."50;  bow  there  was  a  bill 
pending  l)efore  the  Legislature  in  which  a 
cei-taln  rich  corporation  was  deeply  interest- 
ed, and  how  the  thrifty  legislator  voted  for 
that  bill,  and  how,  immediately  after  it  was 
passed,  he  sold  that  cheap  lot  of  bis  to  the 
same  rich  corporation  for  the  sum  of  $1,500. 
Of  com'se  he  claimed  be  Iiad  not  accepted  a 
brlt>e.  He  just  sold  a  lot.  So,  in  this  case, 
Campbell  did  not  accept  a  bril)e.  He  tells 
you  he  simply  sold  a  valve."  There  bad  been, 
of  course,  no  evidence  of  any  such  transac- 
tions ui>ou  the  part  of  appellant,  and,  aside 
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from  bis  positive  denial,  the  extrriue  improb-  , 
ability  of  counsel  having  employed  the  lan- 
guage imputed  1r  apparent.  The  ruling  of 
the  trial  court  upon  the  motion  should  be 
regsirdcd  as  a  finding  agaiuHt  the  affidavits. 
The  language  whicli  couunel  admits  liuviug 
used  was  not  Improper  In  argument.  We 
have  considered  the  other  remarlis  of  counsel 
of  which  complaint  is  made,  and  find  notliing 
prrjudicial  to  appellant  or  which  wan-ttntetl 
a  new  trial. 

It  becomes  unnecessary  to  consider  the  er- 
rors complained  of  in  the  instructions  to  the 
Jury,  for  the  reason  that  from  our  view  of 
the  law  governing  this  case  it  follows  that 
the  instructions  were  properly  given. 

The  Judgment  will  be  afhruied.  All  the 
Justices  concurring. 


STATE  v.  DEWEY  et  al.  (three  cases). 
(Supreme  Court  of   Kansas.     May   V2,   10(X>.) 

1.  Crimi.nal  Law^  — Uklay  in  Trial  — Dis- 
cu  aroe— w  ai veb. 

A  person  under  indictment  and  held  to 
bail,  who  claims  the  right  to  be  discharged  be- 
cause he  has  not  been  brought  to  trial  before 
the  end  of  the  third  term  of  court  held  after 
indictment  found  or  information  filed,  must 
bring  himself  within  the  spirit  and  intention 
of  the  statute  in  order  to  be  entitled  to  its  bene- 
tits.  His  rights  under  the  statute  may  be  waiv- 
ed. If  he  has  consented  to  a  continuance  of  his 
cause  at  the  third  or  any  subsequent  terra,  or 
failed  to  object  to  such  continuance  made  wlten 
he  is  present,  such  term  cannot  be  claimed  by 
him  as  one  of  the  terms  at  which  lie  should  have 
been   brought   to   trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1-1, 
Cent.  Dig.  Criminal  Iaw,  §§  1300,  VM)S.] 

2.  Same— .\cQuiTTAi,. 

The  discharge  of  a  person  under  indictment, 
when  not  brought  to  trial  as  provided  in  sec- 
tions 220  and  221.  Code  Cr.  Proc.  (<Jen.  St. 
1!)01,  §§  .")(!(!."»,  .'ititH!).  amounts  to  an  ac- 
quittal of  the  offense  charged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  i!$  3.57,  12!»7.] 

(Syllabus    by    the    Court.) 

Appeals  from  District  Court,  Norton  Coun- 
ty;   A.  C.  T.  Geiger.  .ludge. 

Chnuui-ey  Dewey  and  otlicrs  were  ludicted 
for  assault  with  Intent  to  kill,  and  for  n>ur- 
der  in  the  first  degree  In  the  killing  of  Al- 
pheus  W.  Ben\v,  and  with  nnu-der  in  the 
first  degree  for  the  killing  of  Daniel  1'.  Berry. 
Motions  for  discharge  on  the  ground  that 
three  terms  of  court  had  elapsed  without 
trial  were  denied,  and  defendants  appeal. 
Affirmed. 

Waters  &  Watei-s.  for  appellants.  C.  C. 
Coleman,  Atty.  Gen.,  and  F.  S.  Fackson,  for 
the  State. 


PORTER,  J.  In  the  first  of  these  cases, 
appellants  were  charged  with  nssjinit  with 
Intent  to  kill  Roy  Berry,  in  the  se<'ond  witl' 
murder  In  the  first  degree  for  the  killing  of 
.\lpheus  W.  Berrj".  and  In  the  third  with 
murder  lu  tlie   first   degree  for   the  killing 


of  Daniel  P.  Berry.  On  May  1,  lOKi,  on  the 
first  day  of  the  regular  May  term  of  court, 
appellants  filed  motions  in  each  ease,  under 
section  221,  Code  Cr.  Proc.,  asking  to  be  dls- 
charge<l  on  the  ground  that  more  than  three 
terms  of  court  had  elapsed  after  iudictinent 
without  their  l)elng  brought  to  trial.  On  the 
2d  day  of  Jlay  these  motions  were  overruleil. 
At  the  same  time,  upon  the  request  of  the 
county  attorney,  and  over  the  objections  »' 
appellants,  the  court  entered  an  order  in 
each  case  dismissing  It  "without  prejudice." 
Excejrtlons  were  saved,  and  th«  api>ellants 
bring  the  causes  here  for  review. 

Error  is  alleged  in  both  of  the  rulings. 
The  record  In  each  case  discloses  that  the 
information  was  filed  in  the  distri<!t  court 
of  Cheyenne  county  on  December  2.  1WK5. 
On  the  application  of  defendants  the  venue 
was  changed  to  Norton  county,  and  a  certifie«l 
copy  of  the  information  filed  in  the  district 
court  of  Norton  county  Jonuary  12.  VMM. 
The  r^ular  February  term  of  the  distri<-t 
of  Norton  county  convened  February  1. 
liMH.  and  at  this  term  the  cases  were  con- 
tinued by  the  court.  At  tlie  regular  May, 
iiHH,  term  of  the  court,  orders  were  eutere<l 
for  continuances  over  tlie  term  on  aci-ount 
of  there  being  no  Jury  called  or  In  attendance. 
On  the  last  day  of  the  regular  Septeml>er. 
19(M,  term  of  the  court,  continuances  weiv 
ordered  by  consent  of  the  parties.  The  regu- 
lar February.  IJHKi,  term  of  court  conven*^! 
February  0,  190.'>,  at  which  time  defendants 
appeare*!  and  announced  themselves  ready 
for  trial,  and  the  cases  were  passed  until  a 
later  day.  Afterwards  they  were  continued 
over  tlie  tenn;  defendants  being  present 
and  making  no  olijectlons.  The  appellants 
were  on  bail  during  all  the  time  from  the  fil- 
ing of  the  Informations. 

No  brief  has  been  filed  on  the  part  of  the 
state.  Tliere  are  two  questions  raisetl :  (1> 
Whether  the  court  erred  in  denying  the  aiv 
plication  of  appellants  to  be  discliarged :  (2> 
whether  error  was  committed  In  dismissing 
the  actions  without  prejudice.  The  t>onsId- 
eration  of  the  first  will  necessarily  dispose 
of  the  second.  Our  statute  reads  as  follows : 
"It  any  iierson  under  indictment  or  inforiun- 
tlon  for  any  ofTense,  and  held  to  answer  on 
ball,  shall  not  be  brought  to  trial  before  tlie 
end  of  the  third  term  of  the  court  in  whidi 
the  cause  Is  pending  which  shall  be  held  after 
such  indictment  found  or  Information  filed, 
he  shall  be  entitled  to  be  discharged  so  far 
as  relates  to  such  offense,  unless  the  delay 
happen  on  his  application  or  be  occasionetl 
by  the  want  of  time  to  try  such  cause  at  such 
tiilrd  term."  Gen.  St.  1901,  §  r.0(5»J.  There  is 
some  diversity  of  opinion  among  the  members 
of  the  court  with  resjiect  to  the  proper  con- 
struction to  be  given  this  statute.  According 
to  one  view,  the  words  "before  the  end  of  the 
third  term  of  c-ourt"  refer  to  a  distiiirt  |)erlod 
of  time  measured  by  the  first  three  successive 
terms  of  court,  and.  If  at  tlie  end  of  the 
third  term  the  i>ersou  under  indictment  be 


Digitized  by 


Google 


Kan.) 


STATE  T.  STEVENSON. 


797 


not  entitled  to  claim  the  benefit  of  the  stat- 
ate  because  delay  has  happened  on  his  appli- 
cation or  for  want  of  time  to  try  the  cause, 
then  a  new  period  of  like  duration  begins, 
the  slate  is  wiped  clean,  and  the  state  has 
another  three-term  period  in  which  to  bring 
bim  to  trial.  Under  this  theory,  single  terms 
of  court  are  not  counted  against  the  state  and 
in  favor  of  the  person  accused.  Another  the- 
o-y  counts  the  first,  second,  and  third  terms. 
If  the  accused  has  asked  for  a  continuance 
at  the  first,  second,  or  third  term,  or  the 
delay  at  either  of  them  was  occasioned  by 
want  of  time  to  try  the  cause,  that  particular 
term  is  not  counted,  and  the  state  has  an  ad- 
ditional term  in  its  stead  In  which  to  bring 
him  to  trial.  Another  view  gives  all  im- 
portance to  "such  third  term"  and  regards 
what  transpired  at  the  first  or  second  as  of 
no  consequence.  If  at  the  end  of  the  third 
term  he  be  not  entitled  to  claim  the  benefit, 
for  the  reason  that  the  delay  at  that  term 
happened  on  his  application,  the  state  has 
another  term  in  which  to  bring  him  to  trial. 
In  State  v.  Campbell  (decided  at  the  present 
term)  85  Pac.  l&i,  It  was  held  that  the 
terms  of  court  intervening  while  an  appeal  by 
the  state  was  pending  should  not  be  counted, 
although  the  statute  makes  no  exception  in 
such  a  case. 

In  the  cases  at  bar,  we  are  not  left  in 
doubt  as  to  the  theory  of  the  trial  court  In 
refusing  to  discharge  the  appellants.  The 
orders  recite  that  the  court  held  that,  if  the 
applications  should  be  presented  at  the  last 
day  of  that  term  or  the  first  day  of  the 
following  term,  they  would  be  granted.  The 
court  apparently  considered  that  aj)pellants 
were  not  entitled  to  count  the  third  regular 
term  of  court,  for  the  reason  that  they  con- 
sented to  a  continuance  at  that  term  and 
were  likewise  not  entitled  to  count  the  fourth, 
for  the  reason  that  they  were  present  and 
made  no  objections  to  the  causes  being  con- 
tinued at  that  term.  There  is  no  diversity 
of  opinion  that,  In  any  view  of  the  statute, 
the  appellants  were  not  entitled  to  be  dis- 
charged at  the  time  their  application  was 
presented.  A  defendant  may  waive  his 
rights  under  the  statute.  He  may  do  this 
by  consenting  to,  or  by  failing  to  object  to, 
a  continuance  at  the  third  or  subsequent 
term.  The  court  therefore  committed  no  er- 
ror In  refusing  to  discharge  the  appellants. 
The  r^ular  third  and  fourth  terms  of  court 
are  not  to  be  considered  as  terms  at  whU-h 
they  should  have  been  brought  to  trial.  In 
the  one  they  consented  to  a  continuance,  lu 
the  other  they  were  present  and  made  no  ob- 
jection when  the  continuance  was  ordered. 
Under  a  statute  which  has  been  construed, 
60  liberally  as  this  has  been,  to  mean  that 
when  discharged  under  it  a  defendant  is  to 
be  deemed  as  acquitted  of  the  charge  asainst 
him  (State  v.  Edwards,  35  Kan.  105,  10  Pac. 
.544),  we  think  that,  before  a  defendant  is 
entitled  to  such  an  order,  he  must  oring 
lumself  clearly  within  the  spirit  and  inten- 


tion of  the  statute.  Its  purpose  was  not  to 
enable  the  guilty  to  escape  upon  teehnieali- 
ties,  but  to  shield  the  Innocent  by  preventing 
unnecessary  and  unreasonable  delays.  A  de- 
fendant under  indictment,  who  consents  or 
raises  no  objection  to  his  case  being  continu- 
ed, is  not  within  the  purpose  aud  inteutlon 
of  the  law.  Delay  does  not  hurt  him.  Often 
it  serves  his  purpose  better  than  a  speedy 
trial. 

The   Judgment  will   be   afSrmed.    All  the 
Justices  concurring. 


STATE  V.  STEVENSON. 
(Supreme  Ourt  of  Kansas.    Jane  9,  190C.) 

1.  Criminal  Law— New  Tbiai^— Misconduct 
or  JuBT. 

It  is  not  error  to  overrule  a  motion  for  a 

new  trial  in  a  criminnl  case  for  misconduct  of 
the  jury,  udIpss  the  facts  are  such  that  the  court 
may  presume  that  prejudice  resulted  therefrom 
to  the  defendant. 

[Ed.  Note. — For  cases  io  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  if  2238,  22.j3.  22,%] 

2.  Homicide — Instructions. 

In  a  trial  upon  a  charge  of  murder  it  is  not 
error  for  the  court  to  define  the  crime  of  man- 
slaughter in  the  second  degree  in  the  language 
of  the  statute. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court.  Rawlins  Coun- 
ty; A.  C.  T.  Gciger,  Judge. 

Charles  K.  Stevenson  was  convicted  of  man- 
slaughter, and  be  appeals.    Afili-med. 

W.  S.  Morlan  and  Fred  Robertson,  for  ap- 
pellant. C.  C.  Coleman,  Atty.  Gen.,  D.  O. 
Bye,  .1.  P.  Noble,  and  F.  S.  Jackson,  for  the 
State. 

GREENE,  J.  Charles  R.  Stevenson  and 
John  Tutt  engaged  in  a  personal  encounter, 
which  resulted  In  Stevenson's  shooting  and  in- 
stantly killing  Tutt.  Stevenson  was  convicted 
of  manslaughter  in  the  second  degree,  from 
which    conviction  he  prosecutes  this  appeal. 

Appellant's  first  contention  Is  tliat  the  evi- 
dence Is  not  sufficient  to  justify  the  Jury  la 
finding  him  guilty  of  manslaughter  In  the 
second  degree.  Upon  this  question  suffice  it 
to  say  that  there  was  some  very  strong  testi- 
mony of  defendant's  guilt  from  which  the 
Jury  could  very  properly  and  justly  return  the 
verdict  which  they  did. 

His  next  contention  is  that  he  was  prejudi- 
cially affected  because  a  volume  of  the  Gen- 
eral Statutes  of  Kansas  was  iu  the  room 
with  the  Jury  during  their  deliberations. 
Upon  the  motion  for  a  new  trial  several  of 
the  Jurors  were  sworn,  and  testified  that  the 
statutes  were  in  the  room  during  their  delib- 
erations, and  H.  F.  lAi'sen,  one  of  the  jury- 
men, in  his  testimony  said  that:  "I  don't  re- 
member who  it  was,  but  somebody  asked 
what  manslaughter  in  the  first  degree  was. 
Some  one  else  said  that  we  would  find  that 
in  the  Statutes  of  Kansas,  and  I  mentioned 
then  the  Statutes  of  Kansas  lay  right  there. 
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but  not  -with  the  Intention  that  we  want  to 
use  It.  I  remember  Charley  Brown  said  that 
we  have  no  right  whatever  to  use  the  Stat- 
utes of  Kansas  In  deciding  this  case,  and  the 
book  was  not  touched  at  that  time."  Mr. 
Brown,  another  juror,  testlBed  that  before 
they  had  arrived  at  a  verdict  he  saw  "D.  W. 
Anderson,  the  foreman  of  the  Jury,  open  the 
Statutes,  and  examine  it  about  a  minute.  He 
was  lool^lug  at  the  paragraphs  along  the 
front.  Just  like  he  was  going  to  hunt  some- 
thing up."  All  of  the  Jurors  who  testified 
concerning  this  fact  stated  that  the  Statutes 
and  its  contents  were  not  discussed  by  any  of 
the  Jurors  at  any  time,  and  there  was  no  tes- 
timony tending  to  sliow  that  it  was  opened 
by  any  Juror,  except  the  testimony  of  Mr. 
Brown  conoeruiug  Anderson's  examination, 
and  no  reference  whatever  was  made  to  the 
Statutes  during  the  deliberations  except  the 
statement  that  the  deflultion  of  mansiaugliter 
could  be  fomid  in  it.  It  has  been  held  in 
this  court  that  the  use  l)y  the  Jury  of  docu- 
ments, the  contents  of  which  might  influence 
the  jury.  Is  misconduct,  and  prejudice  will  l)e 
presumed.  State  v.  Lantj!,  23  Kan.  728,  33 
Am.  Rep.  21.->;  State  v.  Clark.  34  Kan.  280, 
8  Pac.  .528.  In  the  present  case,  however,  no 
use  appears  to  linve  been  made  of  the  Stat- 
utes in  the  deliberations.  The  mere  presence 
of  the  Statutes  in  the  room  where  the  Jury 
were  would  not,  of  itself,  l)e  prejudicial  to 
the  appellant,  although  its  use  might  be. 
The  idea  of  examining  it  to  ascertain  what 
the  definition  of  manslnugliter  might  be,  if 
such  an  idea  was  entertained  by  any  member 
of  the  Jury,  was  pi-omptly  suppressed  by  the 
statement  of  one  of  them  that  they  could  not 
•examine  it,  but  must  i)e  governed  solely  by 
the  instructions.  Tlie  rights  of  appellant 
<ould  not  therefore  have  l)pcn  prejudicially 
affected  by  the  mere  presence  of  the  Statutes 
In  the  room  while  the  Jury  were  deliberating. 

Another  contention  is  that  the  Jury  while 
•<leliberating  were  pennitted  to  separate. 
The  only  testimony  on  this  i)oint  was  given 
by  riinriey  P.  Hill,  one  of  tlie  Jurors,  who 
testified  as  follows:  "Q.  You  went  out  with 
the  jiirors,  and  left  tlie  otlier  Jiu'ors  in  some 
of  the  time?  A.  I  think  the  jury  was  divided 
in  going  out  a  time  or  two.  iH)ssibly  three 
times.  Q.  So  far  as  you  know,  you  don't 
know  what  each  Juror  did  during  the  time 
you  were  not  in  tlie  juryroom?  A.  Xot  all 
the  time."  There  is  no  showing  that  these 
separations  of  tlie  jury  were  not  necessary 
to  attend  to  the  calls  of  nature,  or  that  the 
bailiff  was  not  with  those  aliscnt.  There  Is 
no  claim  that  wlille  out  of  the  juryroom  they 
■came  in  contact  with  other  persons.  The 
jury  were  deliberating  from  5  o'clock  p.  m. 
until  the  next  morning.  .V  mere  suspicion 
that  jurors  might  have  been  guilty  of  mis- 
oondnct  is  not  sufflcieiit  to  justify  a  court  in 
setting  aside  a  verdict.  The  evidence  In  this 
ease  on  that  question  does  not  even  raise  a 
suspicion  of  misconduct. 

The  couteutlon  that  the  court  erred  in  its 


Instruction  defining  manslaughter  In  the  sec- 
ond degree  is  not  deserving  of  mocb  atten- 
tion. The  instmctlon  given  follows:  "Next, 
as  to  manslaughter  In  the  second  degree,  so 
far  as  any  definition  of  manslaughter  In  the 
second  degree  is  concerned  that  can  in  any- 
wise be  deemed  applicable  to  the  evidence  in 
this  ease.  It  is  the  unnecessary  killing  ot 
another  either  while  resisting  an  attempt  by 
such  other  person  to  commit  any  felony,  or 
to  do  any  other  unlawful  act,  after  such  at- 
tempt shall  have  failed,  shall  be  deemed 
pniilty  of  manslaughter  in  the  second  degree." 
It  will  be  observed  that  the  instruction  is  in 
the  exact  language  of  the  statute,  and  is 
clear  and  easily  understood,  and  the  jury 
could  not  have  misunderstood  it.  Where  a 
statxite  defining  a  particular  crime  is  couched 
in  language  easily  understood,  the  court  may 
always  quote  such  language  In  defining  the 
crime.  If  such  statute  were  so  long  and  in- 
volved or  so  obscure  that  the  jury  might  be 
misled  or  unable  to  understand  It  readily.  It 
might  be  the  duty  of  the  court  to  explain  it. 
but  such  a  rule  can  have  no  application  to 
the  statute  under  consideration.  There  was 
no  error  in  defining  manslaughter  in  the  lan- 
guage of  the  statute. 

The  judgment  of  the  court  is  affirmed.    All 
the  Justices  concurring. 


STATE  V.  LOGAN. 
(Supreme  Court  of  Kansas.     May   12.   1906.) 
Criminal  Law— Instbcctions— Doty  of  Ju- 

KOR. 

An  instruction,  relating  to  the  individual 

responsibility  of  each  juror  in  a  criminal  case, 
wlupli  implies  that  he  is  to  act  solely  upon  his 
individual  judgment,  and  is  silent  as  to  bis 
duty  to  consult  with  his  fellow  jorors,  ia  er- 
roneous. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Atchison  Coun- 
ty :  B.  P.  Hudson,  Judge. 

William  Logan  was  convicted  of  burglary, 
and  appeals.    AflSnued. 

W.  W.  Guthrie,  for  appellant  C.  C.  Cole- 
man, Atty.  Gen.,  and  F.  S.  Jackson,  for  the 

State. 

SMITH,  J.  Two  errors  are  alleged  In  ad- 
dition to  the  overruling  of  a  motion  for  a 
new  trial :  First  the  refusal  to  give  instruc- 
tion No.  10.  asked  by  the  defendant,  as  fol- 
lows: "The  defendant  is  entitled  to  the 
separate  Judgment  of  each  and  every  one  of 
the  12  jurors,  and  it  is  the  duty  of  each  Juror 
to  refuse  to  concur  in  a  verdict  of  guilt,  un- 
less he  is  satisfied  In  his  own  mind  that  each 
and  every  fact  necessary  to  establish  the 
guilt  of  defendant  has  been  established  by 
the  evidence  beyond  a  reasonable  doubt" 
I'his  Instruction  was  probably  intended  to  be 
framed  after  an  instruction  approved  in  State 
V  Witt.  34  Kan.  488,  8  Pac.  7C9,  which  reads: 
"If  any  one  of  the  jury,  after  having  con- 
sidered all  the  evidence  in   this   case,  and 
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after  having  consulted  with  hla  fellow  Jury- 
men should  entertain  a  reasonable  doubt 
of  the  defendant's  guilt,  or  after  such  con- 
sideration and  consultation  should  entertain 
a  reasonable  doubt  as  to  whether  or  not 
the  defendant  was  present  at  the  time  and 
place  of  the  alleged  homicide,  then  the  jury 
cannot  find  the  defendant  guilty."  It  will 
be  observed,  however,  that  a  material  ele- 
ment In  the  Individual  responsibility  resting 
upon  each  Juror  Is  omitted  from  the  instruc- 
tion requested,  and  it  Is  therefore  erroneous. 
The  verdict  of  a  Jury  is  the  combined  judg- 
ment of  12  men  who  have  all  beard  the  same 
evidence,  and  each  one  of  whom  may  have 
received  some  Impression  therefrom  differ- 
ing from  all  his  fellows,  and  is  not  the  sepa- 
rate Independent  act  of  12  men;  that  is,  12 
Independent  verdicts.  After  hearing  the  evi- 
dence and  the  arguments  of  counsel  thereon, 
pro  and  con,  in  which  arguments  the  evidence 
is  usually  sought  to  be  harmonized  with  the 
conclusion  of  the  guilt  of  the  defendant  by 
the  attorneys  for  the  state,  and  with  the  con- 
clusion of  the  Innocence  of  the  defendant 
by  the  attorneys  for  the  defendant,  the  jury- 
men are  segregated  for  the  purpose  of  con- 
sultation and  comparison  of  views  for  the 
purpose,  of  course,  of  coming  to  a  common 
conclusion  that  will  satisfy  the  judgment  of 
each  juror.  If  such  common  conclusion  can 
be  arrived  at.  It  should  be  embodied  In  a  ver- 
dict. If  it  cannot  be  arrived  at,  there  should 
be  a  disagreement.  Witnesses  may  feel  an 
interest  or  a  sympathy  for  one  side  or  the 
other,  and  counsel  are  presumed  to  use  all 
honorable  efforts  In  favor  of  the  side  for 
which  they  appear.  The  deliberations,  there- 
fore, of  the  Jury,  in  which  all  the  evidence 
should  be  considered  as  well  as  all  of  the 
different  theories  of  counsel,  and  the  differ- 
ent Impressions  of  the  individual  jurors,  are 
of  the  utmost  Importance,  and  any  Instruc- 
tion as  to  the  individual  responsibility  of  a 
juror  which  omits  the  Important  matter  of 
consultation  Is  clearly  erroneous.  The  in- 
struction asked  in  this  case  should  have  been, 
as  It  was,  refused. 

As  to  the  second  error  complained  of,  it  is 
the  province  of  counsel  in  argument  to  ap- 
ply the  Instructions  of  the  court  to  the  facts 
as  shown  by  the  evidence,  and  then  to  aid 
the  jury  In  so  doing.  In  the  argument  of 
the  county  attorney  in  this  case,  he  told  the 
jnry  that  the  term  "reasonable  doubt"  in  the 
Instructions  of  the  court  did  not  mean  a  mere 
Imaginary  or  captious  doubt.  Defendant's 
counsel  thereupon  objected,  and  the  court 
remarked  that,  while  the  court  had  not  used 
those  words  in  Its  instructions,  the  definition 
of  "reasonable  doubt"  was  probably  correct. 
This  was  no  new  Instruction,  and  is  not 
therefore  required  to  be  written.  It  Is 
simply  an  elaboration  of  words.  It  was  an 
Illustration  of  what  "reasonable"  means — 
not  Imaginary,  not  captious.  In  this  there 
was  no  error.  Counsel  for  appellant  makes 
a  strong  and  vigorous  argument  In  support 


of  his  contention  that  the  court  should  have 
set  aside  the  verdict  of  the  jury  and  granted 
a  new  trial  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence.  It  is  contrary 
to  much  of  the  evidence,  and  is  In  accord 
with  much  of  the  evidence.  If  the  jury 
had  believed  the  evidence  upon  which  the 
attorney  for  the  appellant  places  emphasis, 
and  had  disbelieved  the  evidence  for  the 
state,  Its  verdict  shonid  have  been  different. 
It  Is  the  especial  duty  of  the  jury  to  deter- 
mine the  weight  and  credibility  of  the  evi- 
dence, and  when  it  has  done  so,  and  the 
court  has  approved  the  verdict  this  court 
will  not  reverse  the  result  on  this  ground, 
providing,  of  course,  there  is  evidence  which, 
if  credible,  sustains  the  conclusion  reached. 
The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


ROBERTSON  v.  ROCK  ISLAND  LUMBER 

&  MFG.  CO. 
(Supreme   Court   of   Kansas.     June  9,   1900.) 
Ejectment— Evidence  or  Title. 

AVhere  the  title  to  real  property  is  shown 
to  have  vested  in  seven  trustees  for  the  benefit 
of  a  church,  a  deed  subsequently  executed  bv 
two  of  these  trustees  and  two  other  i)er.>ion8,  the 
four  aasuming  to  act  in  behalf  of  tlie  church, 
m  the  absence  of  any  showing  that  these  two 
other  persons  were  in  fact  trustees,  or  that  the 
four  had  authority  to  bind  the  church,  is  no 
evidence  of  title,  when  offered  against  a  stranger 
to  the  deed,  who  is  In  possession,  by  one  who  fails 
to  show  that  either  he  or  any  one  through 
whom  he  claims  ever  had  posi>esBion. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Harper  Conntrr 
P.  B.  Glllett,  Judge. 

Action  by  Joseph  R.  Robertson  against  the 
Rock  Island  Lumber  &  Manufacturing  Com- 
pany. Judgment  for  defendant,  and  plaintilT 
brings  error.    Affirmed. 

Sam  S.  Slsson  and  G.  W.  Appley,  for  plain- 
tiff in  error.  Fred  Washbon  and  Dale  &  Am- 
Idon,  for  defendant  in  error. 

MASON,  J.  Joseph  R.  Robertson  brought 
action  against  tlie  Rock  Island  Lumber  & 
Manufacturing  Company  for  the  possession 
of  a  city  lot.  The  pleadings  were  an  ordi- 
nary petition  In  ejectment  and  a  general  de- 
nial, admitting  possession.  A  trial  was  had 
at  which  the  plaintiff,  having  sliown  that 
title  had  been  conveyed  to  seven  persons  as 
trustees  of  the  "Ist  M.  R.  Church  of  Harper," 
Introduced  in  evidence  a  deed  made  about  a 
year  later  to  John  B.  Carey,  signed  by  two  of 
the  Individuals  named  as  such  trustees  in 
the  prior  conveyance  and  by  two  other  per- 
sons, these  four  being  described  In  the  deed 
to  Carey  as  trustees  of  the  "M.  E.  Church  of 
Harper,"  and  professing  therein  to  act  for 
such  church.  He  then  proved  by  a  series  of 
deeds  that  he  had  succeeded  to  whatever  title 
Carey  had  held,  and  rested.  The  court  sus- 
tained a  demurrer  to  this  evidence,  and  the 
plaintiff  prosecutes  eiTor. 
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For  the  purpose  of  establishing  that  the 
church  referred  to  in  the  deed  to  Carey  was 
presumptively  the  organization  named  in  the 
prior  conveyance,  the  plaintiff  In  error  con- 
tends that  the  same  designation  is  in  fact 
employed  in  each  case— that  the  marlis  oc- 
curring in  the  conveyance  to  the  trustees  pre- 
ceding the  words  "M.  E.  Church,"  which  in 
tl»e  foregoing  statement  are  assumed  to  be 
"1st,''  or  the  etiuivalent  of  the  word  "First," 
are  in  reality  meaningless  or  unintelligible. 
To  enable  the  court  to  Judge  of  the  force  of 
this  contention  a  photographic  copy  of  the 
original  instrument  is  incorporated  in  the  rec- 
ord. From  an  examinatiou  of  this  copy  It 
seems  beyond  question  that  the  interpretation 
already  adopted  is  the  correct  one.  Tiie 
variation  in  the  name  is  trifling,  and  certain- 
ly no  great  amount  of  evidence  would  have 
been  required  to  sliow  that  the  same  church 
was  in  fact  intended.  But  whether  from  the 
similarity  of  names  employed,  and  from  the 
partial  correspondence  In  the  designation  of 
trustees,  a  presumption  to  that  effect  can  be 
deemed  to  arise  in  favor  of  one  who  is  out 
of  iwssession,  and  who  does  not  show  tliat  ei- 
ther he  or  any  one  through  whom  he  clAims 
ever  had  possession,  and  against  one  who  Is 
in  the  present  occupancy  of  the  lot,  is  at  least 
doubtful. 

However,  this  question  need  not  be  deter- 
mined. Granting  that  the  same  church  was 
Intended,  plaintiff's  showing  of  title  failed 
at  anotlier  place.  The  record  does  not  Indl- 
c-ate  whether  the  church  was  a  corporation 
or  a  mere  voluntary  association;  but  in  ei- 
ther case  the  title  was  vested  in  trtistees  for 
its  benefit,  and  could  not  only  be  divested  by 
the  action  of  persons  who  were  In  fact  its 
trustees.  Two  of  the  persons  who  signed  the 
deed  to  Carey  were  sufllciently  proved  to  be 
trustees  of  tiie  church  by  their  having  been 
so  designated  in  tlie  conveyance  to  the 
church,  or  to  the  trustees  for  the  church. 
But  there  is  no  evidence  whatever  that  the 
other  two  signers  were  such  trustees,  or  that 
tlie  four  together  had  any  authority  to  pass 
the  title.  The  recitals  of  the  deed  consti- 
tuted no  evidence,  for  the  defendant  was  a 
stranger  to  it  16  Cent.  Dig.  c.  327 ;  20  Cent. 
Dig.  c.  107C.  If  the  plaintiff  had  been  in 
possession  under  the  deed,  or  If  any  fact  had 
been  shown  from  which  the  authority  of  the 
grantors  might  have  been  Inferred,  a  different 
question  would  lie  presented. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


LEVEUTON  V.  RORK  et  al. 
(Supreme   Court   of   Kansas.     June  9,   1906.) 

APPEAI,— SlTFiriENCY  OF  EVIDE.NCE. 

Thoiish  tlie  evidence  to  warrant  the  flnd- 
ing  of  a  deed  absolute  in  form  to  be  a  mortgage 
•should  be  clear,  coRent,  and  convincing,  such 
a  iinding  by  the  trial  court,  when  supported 
by  substantial  evidence,  is  conclusive  on  the 
reviewing  court. 

[Ed.   Xote. — For  ca.'-ps  in   point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3971.] 


Error  from  District  Court,  Atchison  Coun- 
ty;   B.  F.  Hudson,  Judge. 

Suit  between  G.  W.  Leverton  and  Daniel 
Rork  and  others.  Judgment  was  adverse  to 
Leverton,  and  he  brings  error.    Affirmed. 

W.  TV.  &  W.  F.  Guthrie,  for  plaintiff  In  er- 
ror. T.  A.  Moxcey  and  A.  B.  Crocliett,  for 
defendants  in  error. 

PER  CURIAM.  In  this  case  the  findings 
of  fact  are  supported  by  the  evidence,  and 
justify  the  judgment  of  the  court  The  prin- 
cipal question  was  whether  certain  transac- 
tions. Including  the  giving  of  instruments  in 
the  form  of  deeds  was  intended  as  a  transfer 
of  the  title  to  land,  or  only  as  security  for 
money  loaned.  The  court  found,  upon  sulv 
stantial  testimony,  that  deeds  absolute  on 
their  faces  were  mortgages. 

It  is  Insisted  that  the  evidence  in  such 
cases  should  be  clear,  cogent  and  convincing ; 
that  the  testimony  produced  was  not  up  to 
that  standard;  and  that  this  court  should 
now  review  and  rewelgh  the  evidence  to  de- 
termine its  sufficiency.  The  district  court 
was  the  trior  of  the  facta  and  presumably 
did  apply  the  proper  test  in  weighing  the 
evidence.  Its  findings,  when  supported  by 
substantial  testimony,  are  binding  upon  this 
court  The  existence  of  the  rule  requiring 
clear  and  convincing  proof  does  not  author- 
ize this  court  to  retry  the  facts.  In  this 
ease,  as  in  any  other  civil  ease,  the  cretllbllity 
of  the  witnesses,  and  the  weight  of  the  tes- 
timony belongs  to  the  trial  court  and  Its 
finding  will  not  be  disturbed  although  we 
might  arrive  at  a  different  conclusion  from 
the  evidence.  Even  in  a  criminal  case,  where 
the  guilt  of  the  defendant  must  be  proven  be- 
yond a  reasonable  doubt  a  verdict  supported 
by  substantial  testimony  Is  conclusive  upon 
the  reviewing  court. 

There  is  nothing  substantial  In  the  ob- 
jections to  the  rulings  upon  evidence,  nor 
do  we  find  any  ground  for  the  reversal  of 
the  judgment 

Judgment   affirmed. 


STATE   V.    SWEIZEWSKI. 
(Supreme  Court  of  K.insas.    May  12.  1906.) 

Criuinai^  Law— Evidence— Illegal  Sale  of 

Intoxic.vtino  Liquors. 

In  a  trial  on  the  charge  of  a  violation  of 
the  prohibitory  liquor  law,  as  well  as  in  the 
trial  of  any  other  criminal  charge,  circumstan- 
tial evidence  may  be  considered  by  the  jury ;  but 
as  in  all  otlier  criminal  case.s,  before  a  jury 
is  justified  in  convictinn  the  defendant  upon  cir- 
cumstantial evidence  alone  the  circumstances 
proven  must  not  only  all  be  consistent  with 
the  theory  of  the  defendant's  guilt,  but  tliey 
must  he  so  strong  as  to  exclude  any  other  rea- 
sonable hypotliesis. 

[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.  Criminal  liaw,  §{  1259-1262.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Allen  Cotmty; 
Oscar  Foust,  Judge. 
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Andy  Swelzewskl  was  oonricted  of  an  Il- 
legal aale  of  liquor,  and  appeals.    Reversed. 

Gard  &  Gard,  and  Hazen  k  Gaw,  for  ap- 
pellant. C.  C.  Coleman,  Atty.  Geu.,  and  Bur- 
ton E.  CllfTord,  for  the  State. 

SMITH,  J.  Tlie  appellant  was  Indicted  on 
eight  counts  for  selUug  intoxicating  liquors 
in  violation  of  law,  and  on  one  count  for 
maintaining  a  common  nuisance  by  a  grand 
Jury  of  Allen  county,  and,  upon  being  brought 
to  trial  In  the  district  court,  the  case  was 
dismissed  as  to  all  but  three  counts  for  un- 
lawful sales,  and  the  one  count  for  maintain- 
ing a  nuisance.  On  the  trial  the  Jury  found 
the  appellant  guilty  on  the  three  counts  for 
onlawful  sales,  and  not  guilty  upon  the  charge 
of  maintaining  a  nuisance.  Tke  appellant 
filed  his  motion  for  a  new  trial,  on  the  ground 
that  the  verdict  was  not  sustained  by  the  evi- 
dence, which  motion  was  overruled,  and  he 
was  sentenced  and  now  appeals  to  this  court 

The  county  attorney  admits  that  there 
was  no  evidence  to  show  that  the  appellant 
by  himself,  or  through  any  agent  or  «nploy6, 
made  the  sales  upon  which  he  elected  to 
rely  for  conviction,  and,  Indeed,  it  does  not 
appear  from  the  record  that  the  witnesses 
who  testified  to  buying  intoxicating  liquor 
were  even  asked  on  t^e  part  of  the  state  from 
whom  they  made  the  purchases.  If  it  be  as- 
sumed that  the  witnesses  knew  from  whom 
they  made  the  purchases,  the  examination 
would  indicate  that  there  was  no  real  attempt 
made  to  convict  the  aijpellant.  It  Is  contend- 
ed, however,  on  the  part  of  the  state  that 
the  evidence  did  disclose  these  facts,  to  wit: 
"(1)  That  this  defendant  conducted  a  barber 
shop  on  North  Washington  avenue  in  lola 
City,  In  a  rear  room  of  which  liquor  was 
sold.  (2)  That  this  defendant  was  frequently 
In  said  back  room,  as  often  as  two  or  three 
times  a  day.  (3)  That  persons  going  to  and 
from  this  back  room  would  go  through  de- 
fendant's barber  shop." 

It  Is  further  said,  as  the  court  correctly  In- 
structed the  Jury,  that  If  they  should  believe 
beyond  a  reasonable  doubt  that  the  defendant 
knowingly  and  Intentionally  aided  or  abetted 
In  the  commission  of  the  alleged  sales,  then 
they  would  be  warranted  in  finding  the  de- 
fendant guilty;  that  the  facts  above  recited 
are  sufficient  to  sustain  the  verdict  of  the 
Jury.  These  facts  are  purely  circumstantial. 
Before  a  Jury  Is  Justified  In  finding  a  defend- 
ant. In  a  criminal  action,  guilty  upon  circum- 
stantial evidence  alone,  the  circumstances 
must  be  so  strong  as  not  only  to  be  consistent 
with  the  theory  of  the  defendant's  guilt,  but 
must  also  exclude  every  reasonable  hypothe- 
sis which  the  evidence  suggests,  except  that 
of  the  guilt  of  the  defendant.  The  facts 
above  relied  upon  do  not  exclude  every  rea- 
sonable hypotfiesis  f-ave  that  of  the  defend- 
ant's guilt,  but  do  suggest  that  the  defend- 
ant for  numerous  reasons  may  be  entirely  In- 
norent. 

The  motion  of  the  appellant  for  a  new  trial 
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should  have  been  sustained,  and  the  Judg- 
ment of  the  court  below  Is  reversed,  with  in- 
structions to  grant  a  new  trial.  All  the 
Justices  concurring. 


TOPEKA   RY.   CO.   v.    CASSON. 
(Supreme   Court  of   Kansas.     June   9,   190C.) 

APPEAI. — CORVUCTINO   EJVIDENCE. 

The  weight  of  oral  conflicting  evidence, 
there  being  evidence  tending  to  support  the 
verdict,  cannot  be  reviewed  on  appeal. 

[E!d.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  |  3035.] 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  Agnes  H.  Casson  against  the 
Topeka  Railway  Company.  Judgment  for 
plaintiff.    Defendant  brings  error.  Affirmed. 

Ferry  &  Doran,  for  plaintiff  In  error.  R. 
B.  Welch,  Chas.  D.  Welch,  and  Thos.  G. 
Ayres,  for  defendant  in  error. 

PER  CURIAM.  Kansas  avenue  in  the 
city  of  Topeka  runs  north  and  south.  The 
Topeka  Railway  Company  has  double  tracks, 
occupying  the  center  of  the  street,  which 
are  about  six  feet  apart  Ninth  street  crosses 
Kansas  avenue  at  right  angles.  The  de- 
fendant in  error  was  driving  one  horse,  at- 
tached to  a  canopy  top  buggy,  going  north 
on  Kansas  avenue,  about  el^t  or  ten  feet 
west  of  the  west  tracks.  When  she  arrived 
at  the  south  side  of  Ninth  street  she  saw. 
approaching  her  from  the  north,  an  express 
wagon  and  other  vehicles.  She  concluded 
she  could  proceed  faster  if  she  crossed  to  the 
east  side  of  Kansas  avenue,  and  attempted  to 
do  so.  She  testified  that  before  she  went  on 
to  the  west  track  she  looked  out  of  her  buggy 
to  see  If  a  car  was  approaching,  and  saw- 
none;  that  Just  as  she  reached  the  east 
track  a  car  going  north  struck  her  horse 
throwing  htm  back  on  the  west  side  of  the 
track,  and  throwing  her  forward  against  the 
dashlwanl  and  then  backward  on  the  buggy 
seat  causing  her  serious  Injury. 

The  negligence  charged  against  the  de- 
fendant Is  that  the  car  which  struck  plain- 
tiff was  negligently  propelled  at  the  rate  of 
about  25  miles  an  hour  in  violation  of  a  city 
ordinance  which,  by  Its  provisions,  limits 
the  rate  of  speed  of  electric  cars  to  eight 
miles  an  hour;  that  defendant's  agents  and 
employes  negligently  failed  to  sound  the 
gong  on  the  car.  or  give  other  notice  of  its 
approach  until  the  car  had  collided  with 
plaintiff's  horse  and  buggy;  that  the  defend- 
ant's servants  negligently  omitted  to  stop 
the  car  after  they  discovered  the  plaintiff 
was  attempting  to  cross  ita  track,  and  in 
danger,  as  It  could  have  done  by  the  ex- 
ercise of  proper  care.  The  answer  was  a 
general  denial  and  for  the  second  defense 
alleged  that:  "If  said  plaintiff  suffered  any 
Injuries  at  the  time  and  place  mentioned  In 
said  petition,  the  same  were  caused  by  the 
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careless,  neglijrent,  and  reckless  acts  of  said 
plalntlfT,  and  the  same  would  not  hare  oc- 
curred but  for  the  careless,  negligent,  and 
reckless  acts  of  said  plaintiff."  When  the 
plaintiff  had  introduced  her  evidence  and 
rested,  defendant  deiiiurre<l  thereto,  which 
demurrerwasovermled.  Itthen introducedlts 
evidence  and  upon  a  general  verdict  for 
plaintiff  a  Judi^nent  was  entered.  The  de- 
fendant prosecutes  this  proceeding  to  reverse 
this  Judgment  The  eiTors  assigned  that  re- 
quire his  attention  are  the  overruling  of  de- 
fendant's demurrer  to  plaintiff's  evidence, 
and  the  giving  of  certain  Instructions. 

This  court  cannot  weigh  oral  evidence. 
Whenever  It  appears  that  there  is  8ui)stantial 
testimony  tending  to  prove  all  material  ques- 
tions of  fact  Involved  in  a  given  controversy, 
and  tlie  Jury  have  weighed  and  determined 
upon  which  side  it  preiwnderates,  and  their 
Judgment  is  concurred  In  by  the  trial  court, 
this  court  will  not  further  review  the  evi- 
dence. The  Jury,  In  weighing  evidence,  may 
l)elieve  one  witness  and  disbelieve  another. 
Whether  their  Judgments  and  concinslous  are 
correct  or  incorrect  this  court  will  not  de- 
cide. In  this  case  there  was  evidence  tend- 
ing to  support  the  allegations  of  the  plain- 
tiff's petition,  therefore,  we  cannot  say  that 
the  court  committed  error  In  overruling  the 
demurrer. 

The  second  contention  Is  that  the  court 
committed  prejudicial  error  in  stating  the 
law  of  the  "last  clear  chance"  to  the  Jury. 
No  contention  is  made  that  the  law  was  In- 
correctly stated,  but  that  such  principles 
had  no  application  to  the  facts  of  tills  case. 
This  conclu-sion  is  based  upon  the  assumption 
that  the  plaintiff  was  guilty  of  contributory 
negligence  in  going  upon  the  tracks  as  she 
did,  and  that  her  negligence  was  continuing 
up  to  the  time  the  car  collided  with  her 
horse.  The  specific  claim  Is  that  the  law  of 
the  "last  clear  chance"  can  never  be  appli- 
cable where  the  plaintiff  Is  gullt.v  of  continu- 
ing contributor}'  negligence.  The  result  of 
plaintiff  in  error's  argument  Is  that,  ad- 
nilttlng  Its  negligence  in  not  stopping  its 
car  after  discovering  the  dangerous  position 
of  plaintiff,  .she  was  also  negligent  In  not 
extricating  herself  from  her  perilous  position 
after  she  discovered  it  and  before  the  car 
collided  with  her;  that  where  two  parties  are 
equally  negligent  and  damage  results  to  one, 
the  otlier  cannot  recover;  that  if  two  persons 
were  driving  in  opiJoslte  directions  on  a 
public  highway  with  equal  opportunity  to 
avoid  a  collision  neiOier  wisiiing  to  give  any 
part  of  the  traveled  track  to  the  other  and 
they  collide,  neither  could  recover  from  the 
other  for  any  injuries  sustained  l)ecau»e  both 
were  equally  guilty.  The  argument  of  plain- 
tiff in  error  u|M>n  this  |)oint  is  based  Ui>on  the 
assumption  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  going  upon  the  track, 
and  was  also  guilty  of  continuing  negligence 
in  not  pulling  her  horse  off  tlie  track  after 
she  discovered  her  danger,  and  before  she 


was  injured.  The  findings  of  the  Jury  oon- 
clnslvely  deny  these  assumptions  of  plaintiff 
In  error.  The  result  of  the  general  verdict 
of  the  Jury  is  conclusive  that  plaintiff  was 
not  negligent  In  going  upon  the  track,  and 
was  not  negligent  In  pursuing  her  course. 
It  is  conclusive  upon  the  defendant  that  it 
was  negligent  In  driving  the  car  at  a  too 
high  rate  of  speed;  and  that  the  motormau 
saw  plaintiff's  danger,  or  by  the  exercise  of 
proper  care  should  have  seen  it.  In  time  to 
have  stopped  the  car  before  the  collision  oc- 
cur ed.  The  record  presents  nothing  but  a 
question  of  fact.  The  argument  of  counsel 
against  the  applicability  of  the  Instruction  is 
based  entirely  on  a  statement  of  facts  which 
the  Jury,  by  its  general  verdict,  found  did 
not  exist. 
The  Judgment  must  therefore  be  affirmed. 


KANSAS  CITY.   M.  &  O.  RT.  CO.  v. 

ROCKWELL. 

(Supreme  Court  of  Kansas.    June  0,  1906.) 

Railroads— KiixTNO  ANnfAi.s— Neolioence. 
Evidence,  in  an  action  for  the  killing,  by  a 
train  at  a  crossinR.  of  plaintiff's  liorse.  whirh 
had  escaped  and  was  ninnin;:  alone  the  road. 
held  sufficient  to  sustain  a  finding  oi!  ne^igence 
on  the  part  of  the  trainmen. 

Error  from  District  Court,  Ilarper  Coun- 
tj- ;  P.  B.  Glllett,  Judge. 

Action  by  J.  N.  Rockwell  against  the  Kan- 
sas City,  Mexico  &  Orient  Railway  Com- 
imny.  Judgment  for  plaintiff.  I>erendant 
brings  error.    Affirmed. 

John  A.  Eaton  and  Fred  Wa8hl«>n,  for 
plaintiff  in  error.  E.  0.  Wiloox,  for  defend- 
ant in  error. 

PER  CURIAM.  The  plaintiff  In  error  ran 
its  train  over  and  killed  a  horse  belonging 
to  the  defendant  In  error,  who  recovered 
therefor  In  the  district  court  of  Harper  coim- 
ty.  The  railway  company  brings  the  case 
here  for  review,  and  claims  that  the  verdict 
is  contrary  to  the  evidence  and  that  the 
evidence  does  not  tend  to  establish  the  negli- 
gence alleged  in  the  petition. 

The  record  shows,  in  substance,  that  the 
railroad  runs  through  the  farm  of  the  de- 
fendant in  error  from  the  northeast  to  the 
southwest  His  residence  is  located  north  of 
the  track,  and  on  a  public  highway  running 
north  and  south  across  the  railroad.  On  the 
day  of  tlie  injury  the  defendant  iu  error  was 
plowing  south  of  the  railroad,  near  the  high- 
way. At  noon  he  unhitched  his  team  to  go 
home  for  dinner.  While  doing  so  one  of  the 
horses  got  away,  and  started  up  the  highway 
toward  the  railroad  track.  The  defendant 
mounted  the  other  horse,  and  tried  to  over- 
take and  catch  the  loose  horse,  but  did  uot 
succeed,  and  as  tlie  loose  horse  was  crossing 
the  railroad  track  on  the  highway  It  was 
struck  by  a  train  coming  from  the  northeast, 
and  killed.    North  of  the  crossing  about  lu 
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feet  was-  8  mail  crau9)  where  the  mall  for 
tlje  iKist  office  of  Ruby  was  taken  and  re- 
<«ive<L  The  {xwtiuistresg.  Miss  Minnie  Beld- 
lug,  was  at  the  mail  craue  at  the  time  the 
train  passed.  The  ground  In  the  riclulty  of 
the  crossing  Is  level,  and  nothing  Intervened 
to  iireveut  the  engineer  or  fireman  from 
seeing  the  horse  as  It  approached  the  cross- 
lug,  except  the  mall  pouch  hanging  on  the 
craue.  Miss  Belding  saw  the  situation,  and 
stepped  out  onto  the  traclc  and  waved  her 
8unL>onuet  to  attract  the  attention  of  the 
trainmen.  She  began  this  movement  when 
the  train  was  about  1,300  feet  from  the 
crossing  and  the  horse  about  60  feet  there- 
from, and  continued  until  the  train  was 
within  25  feet  of  her.  The  engineer  sounded 
the  whistle  when  about  80  rods  from  the 
crossing  for  the  purpose  of  warning  the  post- 
mistress.'  but  no  further  or  other  whistling 
was  done.  The  train  was  two  hours  behind 
time,  and  running  at  a  rate  estimated  to 
be  13  miles  an  hour.  No  effort  was  made  to 
check  the  ^eed  of  the  tralu,  or  to  avoid 
striking  the  horse.  The  engineer  bad  his 
face  turned  south,  and  apparently  was  not 
looking  in  the  direction  of  the  crossing.  The 
fireman  was  shoveling  coal  into  the  firebox. 
The  negligence  charged  In  the  petition  was 
failure  to  keep  proiwr  lookout,  failure  to 
check  speed  of  the  train,  failure  to  sound 
the  whistle  at  the  crossing  or  to  give  other 
warning.  The  train  was  running  uix>n  a 
slight  upgrade,  such  that  the  train  might 
have  been  stoi)ped  within  100  feet.  There 
was  other  evidence  In  the  case,  amply  suffl- 
cient  to  have  exonerated  the  railway  com- 
pany from  liability.  If  the  Jury  had  accepted 
It  as  the  truth.  The  Jury  is  the  exclusive 
judge  of  the  evidence,  and  when  as  In  this 
case.  It  is  conflicting,  this  court  cannot  dis- 
turb the  verdict  There  Is  evidence  In  the 
case  which  supports  several  of  the  averments 
of  negligence  in  the  petition,  and  sufficient 
to  Justify  tlie  verdict. 
The  Judgment  is  afllrmed. 


STATE  V.  ROSE. 
(Supreme  Court  of  Kansass.    June  0.  inOC.) 

1.  COKTEUPT     —    JUBISUICIION     OF     SUPBEME 
COCRV. 

The  Supreme  Court  has  iniieront  power  to 
punish  for  contempt,  and  to  determine  whether 
a  contempt  has  been  committed. 

[Ed.   Note. — For  cases  in  point,  see  vol.   10, 
Cent.  Dig.  Contempt,  i  102.] 

2.  Same  —  Pbocess  to   Briko  Pabty   i.\to 
Court. 

i'nder  Gen.  St.  1901,  K  1083,  providing  that 
on  the  return  of  an  officer  on  pi-ocess  or  on  an 
affidavit  showing  a  person  guilty  of  indirect 
contempt,  a  writ  of  attachment  or  other  lawful 
process  may  issue,  and  such  person  be  arrested 
and  brought  before  the  court,  and  thereupon  a 
written  accusation  setdng  forth  the  facts  al- 
leged to  constitute  the  contempt  sliall  be  tiled, 
it  is  not  necessary  that  an  attachment  issue  and 
an  arrest  be  mane  to  bring  a  person  into  court 
for  contempt  prooeediugs,  but  a  citation  is 
sufficient  process. 


Quo  warranto  by  the  state  against  W.  W; 
Rose.  Contempt  proceedings  were  Instituted 
against  Rose,  and  he  moves  to  quash. 
Denied. 

C.  C.  Coleman,  Atty  Gen.,  for  the  State. 
C.  F.  &  S.  D.  Hutohings,  John  H.  Atwood. 
E.  S.  McAnauy,  and  Nathan  Cree,  for  de- 
fendant. 

PER  CURIAM.  On  the  rule  to  show  cause 
why  the  respondent  should  not  l>e  punished 
for  contempt  of  the  Judgment  of  this  court 
he  makes  a  special  appearance,  and  insists 
that  the  citation  served  upon  him  is  not  legal 
process,  and  that  Jurisdiction  over  him  can 
only  be  acquired  by  the  issuance  of  a  writ 
of  attachment  and  an  arrest  under  It  Gen. 
St  1001,  I  1983. 

The  Supreme  Court  is  a  constitutional  tri- 
bunal, and  has  Inherent  power  to  punish  for 
contempt  and  to  determine  whether  a  con- 
tempt has  been  committed.  Assuming,  how- 
ever, that  the' statute  relating  to  indirect  con- 
temps  controls,  the  issuance  of  an  attachment 
and  the  arrest  of  a  defendant  under  it  Is 
not  necessary  to  initiate  the  proceedings, 
nor  to  give  Jurisdiction.  AVhen  it  is  brought 
to  the  attention  of  the  court  that  a  person 
is  guilty  of  contempt  the  court  may  issue 
such  process  as  the  circumstances  of  the  case 
may  require.  An  attachment,  may  Issue,  but 
its  issuance  Is  not  an  absolute  requirement  as 
the  statute  provides  that  other  legal  process 
may  issue.  A  citation  Is  an  appropriate  pro- 
cess which  has  the  sanction  of  long  usage, 
and  may  be  fairly  regarded  to  be  such  legal 
process  as  will  bring  the  recq)ondent  into 
court.  The  essential  thing  is  that  the  re- 
spondent shall  have  notice  and  opportunity  to 
explain  or  purge.  The  initial  step,  whether 
by  attachment  or  citation,  is  only  preliminary 
to  a  formal  accusation,  to  which  respondent 
Is  required  to  answer,  and  upon  issue  thus 
joined  trini  Is  to  be  had.  An  arrest  is  a 
harsh  proceeding,  one  which  may  X)e  wljolly 
unnecessarj-.  and  Is  a  method  which  should 
never  be  employed  unless  required  by  the 
circumstances  of  the  case. 

We  think  that  a  citation  is  legal  process 
within  the  meaning  of  the  statute,  and  there- 
fore the  motion  to  quash  the  rule  to  show 
cause  is  denied. 


CHICAGO.  R.  I.  &   P.  RY.  CO.  v.  LOST 

SPRINGS  LODGE.  NO.  494, 

I.  O.  O.  F. 

(Supreme  Court  of  Kansas.    June  9,  1906.) 

1.    APPKAI>-IlAR\fLK.SS   ERROB— INSTRUCTIONS. 

Tliough.  in  an  action  for  fire  set  by  a  train, 
there  was  evidence  of  the  accumulation  of  com- 
bustible material  on  plaintiff's  property,  so  that 
the  court  inight  well  have  given  an  instruction 
referring  expres.sly  to  that  matter,  to  the  effect 
that  if  plaintiff  allowed  dry  grass  and  weeds  to 
remain  on  its  premises,  so  that  fire  could  readi- 
ly start  therein,  that  could  be  considered  as  a 
circumstance  tending  to  prove  contributory  neg- 
ligence, yet  the  refusal  of  this  was  harmless; 
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the  Jury  hnYlag  been  told  in  general  terms  tbat 
any  contributory  negligence  of  plaintiff — any 
negligence  in  its  management  and  control  of  its 
premises  by  reason  of  which  the  fire  was  com- 
municated thereto — would  bar  recovery,  and 
there  having  been  no  suggestion  that  plaintiff 
could  have  been  negligent  jn  any  way  affecting 
the  case,  except  by  permitting  said  accumula- 
tions. 

2.  Teiai^Questions  fob  Speciai,  Findings. 

That  questions  for  special  findings  are 
propounded  in  a  negative  _  and  leading  form 
justifies  the  court  in  rejecting  them. 

3.  Appeai, — Habmless   Ebbob — Instbuctions. 

The  giving  of  instructions  broadening  the 
issues  presented  by  the  pleadings  with  regard 
to  the  character  of  the  negligence  charged 
against  defendant  is  harmless,  tbe  jury  having 
specially  found  the  existence  of  a  form  of  negli- 
gence alleged  in  the  petition. 

Error  from  District  Court,  Marlon  County; 
R.  li.  King,  Judge. 

Action  by  Lost  Springs  Lodge,  No.  494,  In- 
dependent Order  of  Odd  Fellows,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

M.  A.  Low,  W.  F.  Evans,  and  Paul  E.  Walk- 
er, for  plaintUC  in  error.  C.  U.  Clark,  for 
defendant  In  error. 

PER  CURIAM.  An  Odd  Fellows  lodge, 
owning  a  cemetery  tbe  trees  in  which  were 
Injured  by  a  fire,  sued  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  for  the 
amount  of  damage  so  occasioned,  alleging  that 
the  fire  was  caused  by  the  company's  negli- 
gence, and  recovered  a  judgment,  from  which 
the  defendant  prosecutes  error. 

Complaint  is  made  of  the  refusal  to  give 
an  instruction  requested  by  the  defendant  to 
the  effect  that  If  tbe  plaintiff  allowed  dry 
grass  and  weeds  to  remain  on  its  premises 
so  that  fire  could  readily  start  therein,  tbat 
should  be  considered  as  a  circumstance  tend- 
ing to  prove  contributory  negligence.  There 
was  some  evidence  of  the  accumulation  of 
combustible  material  in  the  cemetery,  and  tbe 
court  might  well  have  given  an  Instruction 
referring  expressly  to  that  matter.  This  was 
not  done,  but  tbe  jury  was  told  in  general 
terms  that  any  contributory  negligence  of 
plaintiff — any  negligence  In  its  management 
and  control  of  the  cemetery  by  reason  of 
which  tbe  fire  was  communicated  thereto — 
would  bar  a  recovery.  There  was  no  sug- 
gestion that  the  plaintiff  could  have  been  neg- 
ligent in  any  way  affecting  the  case  except 
by  permitting  the  accumulations  referred  to, 
and  the  jury  must  have  understood  tbe  in- 
structions to  relate  to  this  feature  of  the 
evidence.  Under  the  circumstances  it  cannot 
be  said  tbat  material  error  In  this  regard 
is  shown. 

Error  is  also  assigned  on  account  of  the 
refusal  to  submit  to  the  jury  a  number  of 
questions  for  special  findings.  All  but  two  of 
these  questions  were  propounded  In  a  neg- 
ative and  leading  form,  a  fact  which  of  itself 
justified  the  court  in  rejecting  them.  A.,  T. 
&  S.  F.  Railroad  Co.  v.  Butler,  50  Kan.  433, 


43  Pac.  767.  The  two  exceptional  instance* 
were  rendered  unimportant  by  a  finding  tliat 
was  made  In  answer  to  another  question. 
Complaint  is  further  made  that  the  instme- 
tlons  broadened  tbe  Issues  presented  by  the 
pleadings  with  regard  to  the  character  of  the 
negligence  cliargcd  against  the  defendant 
This  is  immaterial,  if  true,  for  the  jury  spe- 
cially found  tbe  existence  of  a  form  of  negli- 
gence that  was  alleged  In  the  petition. 
The  judgment  is  affirmed. 


AMERICAN  SMELTING  &  REFINING  CO. 

V.  HOKE. 

(Supreme  Court  of  Kansas.    June  9.  190C.) 

Triai.  —  CoNrLiCT   Between   Vebdict   and 

Special  B^indinos. 

The  special  findings,  in  an  action  for  injury 
to  an  employ^  from  the  falling  of  a  platform 
on  which  he  was  working,  the  negligence  al- 
leged being  the  removal  of  a  burr  beneath  it, 
showing  that  there  was  a  conspicuous  danger, 
and  therefore  contributory  negligence,  in  go- 
ing on  the  unsupported  end  of  the  platform, 
and  removing  one  of  its  sustaining  parts,  even 
if  the  burr  had  Iteen  in  place,  will  control  the 
general  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  voL  4C 
Cent.   Dig.  Trial,   »  857,  8«X).] 

Error  from  District  Court,  Wyandotte 
County ;  J.  McCal>e  Moore,  Judge. 

Action  by  Emery  Hoke  against  tbe  Ameri- 
can Smelting  &  Refining  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed  and  remanded. 

Harkless,  Crysler  &  Hlsted  and  A.  L.  Berg- 
er,  for  plaintiff  in  error.  31.  J.  Reltz  and 
Jos.  Taggart,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  recovered 
damages  for  injuries  occasioned  by  the  col- 
lapse of  a  wooden  "runway"  suspended  by 
iron  rods  from  the  celling  of  a  building  form- 
ing a  part  of  the  defendant's  smelting  plant. 
Originally  a  runway  along  tbe  south  side  of 
the  building  and  another  along  the  west  side 
of  the  building  met  In  such  a  manner  as  to 
permit  access  from  one  to  the  other.  The 
runways  were  built  in  sections,  and  a  portion 
of  the  south  section  of  the  west  rimway  had 
been  sawed  out  to  permit  the  dismantling  of 
some  machinery  in  the  plant  Plaintiff  was 
engaged  in  removing  the  handrails  of  tbe 
west  runway  when  it  fell.  The  only  ground 
of  negligence  on  the  part  of  the  defendant 
submitted  to  the  jury  was  that  a  burr  be- 
neath a  sleeper  of  the  runway  was  gone  from 
one  of  the  hanging  rods.  The  jury  returned 
a  general  verdict  In  favor  of  the  plaintiff. 

The  defendant  charged  the  plaintiff.  In 
general  terms,  with  contributory  negligence. 
This  question  the  court  submitted  to  the 
jury  in  the  following  broad  instruction:  "It 
was  tbe  duty  of  the  plaintiff  to  exercise  all 
reasonable  and  ordinary  care  to  avoid  injury 
to  himself  and  to  guard  himself  from  any 
and  all  danger  of  injury  from  any  cause  of 
which  he  had  notice,  or  could  have  known 
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by  tbe  exercise  of  reasonable  care  and  pru- 
dence on  bis  i>art,  and,  if  he  failed  in  tbis 
respect  and  was  injured  thereby,  then  he  can- 
not recover  for  any  injuries  so  received  by 
Iiim."  S|)e<-ial  findings  were  returned  as  foi- 
lows :  Quention  No.  1 :  "What  was  the  south 
cud  of  tbe  West  runway  fastened  to?"  An- 
swer :  "<>  X  G  timber  bolted  to  wall  of  engine 
room."  Question  No.  2:  "How  far  north 
of  the  South  runway  was  the  first  set  of 
hnngiui;  rods  on  the  West  runway?"  An- 
swer:  "IC  feet."  Question  No.  3:  "State 
whether  a  iwrtlon  of  the  first  section  of  the 
West  runway  north  of  the  South  runway  bad 
l)eeu  sawed  out."  Answer:  "Yes."  Qvies- 
ton  No.  4 :  "About  what  length  of  the  section 
referred  to  In  'question  No.  3'  was  left  stand- 
injt  after  tbe  portion  was  cut  out?"  Answer: 
"Atwut  9  feet."  Question  No.  5 :  "How  long 
Ijefore  this  accident  was  the  South  end  of 
the  West  runway  cut  out?"  Answer:  "10 
days  or  two  weeks."  Question  No.  C :  "What 
8upi)ort  remained  to  sustain  that  portion 
of  the  first  section  of  the  runway  not  cut 
out?"  Answer:  "Uprights,  braces  and  band- 
rails."  Question  No.  7:  "State  if  the  sec- 
tion of  the  iTinway  fell  when  Ilokc  first  went 
ui)on  it  and  tested  it?"  Answer:  "No." 
Question  No.  8:  "State  if  Hoke  pried  both 
of  tile  rails  loose  before  the  section  of  the 
mnway  fell?"  Answer:  "Pried  one  loose, 
and  was  prying  the  second  loose  when  he 
fell."  Question  No.  9:  "State  if  it  was  tbe 
remainder  of  the  section  of  the  West  runway 
between  tlie  banging  rods  and  South  runway 
which  liad  not  been  sawed  out  that  fell?" 
Answer:  "Yes."  Question  No.  10:  "Did  the 
section  on  the  West  runway  north  of  the 
first  pair  of  hanging  rods  from  the  south,  or 
any  portion  of  said  section,  fall?"  Answer: 
"No."  Question  No.  11:  "Was  plaintiff 
standing  on  the  portion  of  the  runway  that 
fell  Just  prior  to  its  falling?"  Answer: 
"Yes."  These  findings  show  that  tbe  first 
pair  of  hanging  rods  was  nine  feet  north 
of  the  sawed  end  of  the  sectiou  which  fell, 
and  upon  which  pinlntiff  was  standing  when 
It  fell;  that  the  only  support  of  that  part 
of  the  runway  was  Its  own  uprights  and  the 
handrails  which  tbe  plalntilT  undertook  to 
remove,  and  that  tbe  part  of  the  nmway 
north  of  the  first  pair  of  hanging  rods  did 
not  fall.  While  the  general  verdUt  finds  that 
by  the  negligence  of  the  defendant  the  burr 
In  question  was  gone,  the  special  findings  ex- 
hibit a  conspicuous  danger  in  going  upon 
the  unsupported  end  of  the  mutilated  plat- 
form and  removing  one  of  its  sustaining 
parts,  even  if  tbe  burr  had  been  In  place. 
Contributory  negligence  of  this  kind  was 
covered  by  tbe  Instruction  quoted.  The  si)e- 
dal  findings  cannot  be  reconciled  with  the 
general  verdict,  and  under  the  statute  they 
are  controlling. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded,  with  instruction  to  enter  Judg- 
ment in  favor  of  tbe  defendant  for  costs. 


KANSAS  CITY  et  al.  t.  SILVER  et  al. 
(Supreme  Court  of  Kansas.    June  9,  190&) 

MUNICIPAI.     Ck)BPOBATIONS  —  IllFBOVEMENTft- 

Assessment — Cdbative  Act. 

Laws  1903,  p.  207,  c.  122,  |  329,  provid- 
ing that  if  a  city  levy  an  assessment  for  a  public 
improvement,  which  assessment  is  informal,  il- 
legal, irregular,  or  void  for  want  of  sufficient 
authority  to  make  or  levy  the  same,  or  tor  any 
cause  whatever,  the  city  may  relevy  the  same  in 
the  manner  provided,  cures  the  proceedings  for 
the  improvement,  void  because  the  petition 
therefor  was  not  signed  by  enough  to  give  juris- 
diction. 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  Silas  B.  Silyer  and  others 
against  the  city  of  Kansas  City  and  others. 
Judgment  for  plaintiffs.  Defendants  bring 
error.    Reversed  and  remanded. 

J.  W.  Dana,  T.  A.  Pollock,  E.  S.  McAnany, 
and  Ralph  Nelson,  for  plaintiffs  In  error.  W. 
S.  Carroll,  C.  F.  Hutchlngs,  Samuel  Maher, 
and  Kepllnger  &  Trlckett,  for  defendants  In 
error. 


PER  CURIAM.  The  city  of  Kansas  City 
undertook  to  pave  one  of  Its  streets  and  to 
assess  the  cost  upon  the  property  specially 
benefited.  The  defendants  in  error  enjoined 
the  assessments  against  their  property,  the 
original  petition  for  the  Improvement  having 
lacked  the  required  number  of  signatures. 
The  Legislature  then  passed  the  general  cura- 
tive act  embodied  in  section  129.  c.  122,  p. 
207,  Laws  1908,  which  reads  as  follows: 
"In  case  the  mayor  and  council  of  any  city 
shall  have  heretofore  levied  or  shall  here- 
after levy  any  special  assessment  for  any 
public  Improvement  in  said  city,  which  spe- 
cial assessments  are  or  may  be  informal.  Il- 
legal, Irregular,  or  void  for  the  want  of  suffi- 
cient authority  to  make  or  levy  the  same,  or 
for  any  cause  whatsoever,  the  mayor  and 
council  of  such  city  may  at  any  time  relevy 
any  such  special  assessments  In  the  manner 
provided,  and  against  the  property  Haljle  for 
assessment  for  such  Improvement  at  the  time 
of  the  making  thereof;  provided,  that  In  all 
CHuea  where  Informal,  illegal,  irregular,  or 
void  special  assessments  levied  for  any  im- 
provement against  any  lot  or  piece  of  land 
shall  have  been  paid,  in  whole  or  in  part, 
such  lot  or  piece  of  land  shall  not  be  reas- 
sessed for  tbe  assessment  of  the  part  thereof 
so  paid." 

Afterward  the  city,  by  ordinance,  relieved 
tlie  special  assessments  upon  the  property  li- 
able therefor,  and  was  again  enjoined.  To  re- 
view the  second  Judgment  this  proceeding  in 
error  was  commenced.  The  statute  was  in- 
tended to  cure  proceedings  void  for  want  of  a 
sufficient  petition;  that  is,  void  for  want  of  Ju- 
risdiction, as  in  this  case.  A  petition  might 
have  been  dispensed  with  by  the  r.#glslature 
In  the  first  instance  and  hence  tbe  curative 
statute  was  within  tbe  constitutional  power 
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of  tbe  Legislature  to  enact.  The  act  Is,  of 
coarse,  to  be  construed  as  applicable  to  de- 
fects within  the  power  of  the  Legislature  to 
remedy,  and  the  defendantij  in  error  can  com- 
plain of  no  iDTalidlty  In  the  law  which  does 
not  affect  them.  The  extent  of  the  restric- 
tions to  be  placed  upon  the  taxing  powers  of 
cities  is  n  leglslatlre  and  not  a  Judicial  ques- 
tion. The  curative  act  by  esprees  terms  au- 
thorizes a  relevy,  and  not  a  doing  over  of  the 
whole  process  Including  a  reappraisement, 
reassessment,  etc.  The  method  "provided" 
for  relevy  is  by  ordinance  as  in  other  cases, 
and  the  property  "liable"  is  the  property  ben- 
efited when  the  improvement  was  made. 
The  argument  that  there  was  no  law  for  do- 
ing what  the  city  did  is  answered  by  the  stat- 
ute book.  The  relevy  having  been  made  un- 
der the  new  statute  the  former  judgment 
creates  no  estoppel. 

Xo  new  question  of  law  is  presented.  The 
principles  Involved  ore  fully  covered  by  for- 
mer decisions  of  this  court.  Illnes  v.  Leaven- 
worth City,  3  Kan.  186;  Kmporia  v.  Norton. 
13  Knn.  .jOO;  City  of  Emporia  v.  Norton.  10 
Kan.  2.W ;  City  of  Emporia  v.  Bates,  IC  Kan. 
4S»5 ;  Newton  v.  AtchLson,  31  Kan.  151,  1  Poc. 
388,  47  Am.  Rep.  480;  Mason  v.  Si)encer,  35 
Kan.  512,  11  Pac.  402;  Newman  v.  Emporia, 
41  Kan.  .>83,  21  Pac.  503 ;  Mauley  v.  Emlen, 
40  Kan.  (j.")5.  27  Pac.  844;  Kansas  City  v.  U. 
r.  Uy.  (;o.,  59  Kan.  427,  .')3  Pac.  4(i8,  52  L. 
K.  A.  321;  State  v.  Smiley,  65  Kan.  240, 
(59  Pac.  199,  07  L.  R.  A.  003;  I.«rtvenworth 
V.  Water  Co.,  69  Kan.  82,  70  Pac.  451 ;  Tar- 
mon  v.  .\tcbi8on.  (K)  Kan.  483.  77  Pac.  111. 
.  The  Judgment  of  the  court  of  common 
pleas  is  reversed,  and  the  cause  remanded, 
with  instructions  to  render  Judgment  for  the 
.city  on  the  agreed  facts. 


KEMPF  et  al.  t.  KOPPA  et  al. 
(Supreme  Court  of  Kansas.    June  9,  1900.) 

'1.  EviDEXCE— Mkstai.  Capacity. 

A  wide  range  of  testimony  is  allowed  in  cas- 
t'K  iuvolviug  meutai  capacity,  and.  as  a  general 
rule,  any  and  all  conduct  of  tiie  one  whose  sanity 
is  in  question  is  admissible  in  evidence. 

[Kd.  Note. — For  cases  in  point,  see  vol.  20. 
<Vnt.  DiR.  Evidence,  i  107 ;  vol.  49.  Cent.  Dig. 
Wills,  i  712.] 

2.  Same— Opinion  Evidbnce. 

.4n  unprofessional  witness,  who  has  had 
■adetiuate  opportunities  to  observe  the  conduct, 
declarations,  and  appearance  of  a  person  alleged 
to  l)e  insane,  la  competent  to  form  and  express 
an  opinion  as  to  the  mental  condition  of  such 
liersou. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  S  2242;  vol.  49,  Cent.  Dig. 
Wills.  §  116.] 

3.  Same. 

The  qualifications  of  a  witness  examined, 
and  it  is  held  that  his  opportunities  and  powers 
,of  observation  were  such  as  to  make  bis  opinion 
.admissible. 
.    (Syllabus  by  the  Court.) 

■     Error  from  District  Court.  Atchison  Coun- 
ty; B.  F.  Hudson,  Trial  Judge. 


Action  by  Katberlne  E.  Kempf  and  others 
against  William  Koppa  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Jackson  &  Jackson  and  Means  &  Archer, 
for  plaintiffs  In  error.  Waggener,  Poster  & 
Orr,  for  defendants  in  error. 

JOHNSTON,  C.  J.  Christian  Deubn  and 
Cecelia  Deuhn,  who  were  advanced  in  years, 
entered  into  a  contract  with  William  Koppa, 
by  which  they  conveyed  to  him  a  tract  of 
land,  the  consideration  being  that  he  should 
assume  and  pay  a  mortgage  on  the  hind  and 
should  pay  to  them  $400  per  year  during 
their  lifetime,  or  pay  that  amount  during  the 
lifetime  of  either  of  them.  The  Deuhna  had 
no  children,  and  after  both  bad  died  some 
of  their  heirs  brought  this  action,  attacking 
the  validity  of  the  deed  and  contract  upon  the 
ground  that,  at  the  time  of  their  execution. 
Mrs.  Deuhn  was  mentally  incapable,  and  did 
not  understand  the  nature  and  effect  of  ber 
acts.  In  trying  this  issue  the  court  called 
a  jury  submitted  to  it  the  single  question, 
"Was  Cecelia  Deuhn,  on  the  19th  day  of  No- 
vember, 1903,  at  the  time  said  contract  and 
deed  were  made  and  executed,  mentally  com- 
petent to  know  and  understand  the  business 
or  transaction  in  which  she  was  engaged 
when  making  said  contract  and  deed?"  To 
this  question  an  affirmative  answer  was  made. 
The  court  took  the  same  view  of  the  facts 
and  fowtd  that  Mrs.  Deuhn  was  sane  and  cap- 
able when  she  executed  the  Insti'uments,  and 
accordingly  gave  judgment  against  the  plain- 
tiffs. 

The  prlucipol  question  presented  here  arises 
on  the  ruling  permitting  J.  P.  Adams  to  ex- 
pre.<!8  an  opinion  as  to  the  mental  capacity 
of  Mrs.  Deuhn.  The  witness  is  an  attorne>' 
who  bad  an  acquaintance  with  the  Denbus. 
and  had  transacted  business  for  them.  When 
the  condition  of  Mrs.  Deuhn's  mind  became  a 
question,  Adams  visited  and  conversed  with 
her,  observed  her  acts,  declarations,  and  man- 
ner, and  later  expressed  the  opinion  in  court 
that  she  was  mentally  capable.  In  addition 
be  testified  as  to  ber  conversation  with  him 
and  her  conduct  in  bis  presence.  A  wide 
range  of  testimony  is  allowed  in  cases  where 
mental  capacity  Is  lu  question.  It  is  a  gen- 
eral rule  that  any  and  all  conduct  of  the  per- 
son Is  admissible  in  evidence.  1  Wiguiore  on 
Evidence,  {  228.  Abont  the  time  of  the  exe- 
cution of  the  deed  in  question  the  witness 
was  with  Mrs.  Deuhn  at  dinner  and  talked 
with  her  alK>ut  two  hours.  He  related  htf 
conversation  with  him  and  testified  in  regard 
to  her  acts  and  statements  at  that  time,  as 
well  as  on  other  occasions  when  she  was  in 
town  and  called  on  him  at  his  office.  All  this 
was  competent  testimony,  and  at  the  same 
time  it  served  to  show  the  opporttmity  which 
the  witness  had  of  observing  and  judging  of 
Mrs.  Deuhn's  mental  condition.  An  un- 
]>rofessional  observer  is  competent  to  form 
a  judgment  and  express  an  opinion  on  the 
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sanity  or  insanity  of  one  he  knows.  A  fun- 
damental qualification  Is  that  the  witness 
shall  have  had  adequate  opportunities  of  ob- 
servation of  the  conduct,  declarations,  and 
appearance  of  the  person  whose  sanity  Is  In 
question.  The  weight  and  force  of  the  tes- 
timony will  depend  upon  the  extent  of  the 
opportunity,  as  well  as  the  power  and  habits 
of  observation  possessed  by  the  witness,  and 
a  consideration  of  all  the  circumstances  un- 
der which  his  opinion  was  formed.  The 
courts  do  not  undertake  to  lay  down  a  def- 
inite rule  as  to  how  closely  the  witness  must 
have  observed  the  person  whose  sanity  Is  the 
subject  of  Inquiry  In  order  to  be  qualified  as 
.1  witness,  as  even  a  casual  observer  may 
discover  mental  manifestations  that  would 
make  his  testimony  valuable.  Whether  there  la 
a  falrliasls  for  an  opinion  by  awltness  must  be 
left  larsely  to  the  trial  court,  andthejurytak- 
Inc  noteof  tlieopportunlty  and  powers  of  obser- 
Viitl(!n  of  the  witness,  must  then  decide  what 
weljtlit  and  effect  shall  be  given  to  his  opinion. 
Bnughman  v.  Baughman,  32  Kan.  538,  4  Pac. 
1003;  State  v.  Beuerman,  69  Kan.  586,  53 
Pac.  874;  Grimshaw  v.  Kent,  67  Kan.  463,  73 
Pac.  02.  The  visit  of  Adams  to  the  home  of 
Mrs.  Denhn,  his  conversation  with  her,  after 
his  attention  had  been  called  to  her  mental 
condition,  his  study  of  her  mental  manifesta- 
tions at  that  time  and  on  other  occasions, 
warranted  him  In  giving  his  Judgment  as  to 
her  mental  condition. 

The  contention  that  he  formed  his  opinion 
from  what  he  learned  from  others,  and  not 
from  personal  olwervation.  Is  not  Justified  by 
the  record.  He  expressly  stated  that  he 
formed  his  opinion  from  his  observation  of 
and  experience  with  her.  Incidentally  he  did 
state  that  he  had  conversed  with  some  of  her 
neighbors  at  the  time  of  his  visit,  but  when 
pressed  for  the  basis  of  his  opinion  he  said 
that  It  had  been  formed  from  his  conversa- 
tion with  her. 

Other  errors  were  assigned,  but  they  were 
not  argued,  and  hence  are  not  entitled  to  con- 
sideration. 

Juflement  afflnued.  All  the  Justices  con- 
curring. 


STATE  V.  COLE. 
(Supreme  Court  of  Kansas.    June  0,  1906.) 

Cbimtnai,   Law— Bill   of  Exceptions— Set- 

TLixo— Extension  of  Time. 

Whpre,  in  a  orlminni  case,  the  trial  court 
extends  the  time  for  settling  and  signing  a  bill  of 
exceptions  beyond  the  term,  the  order  mnst 
fix  the  time  definitely  within  which  it  shall  be 
settied  and  signed,  and  an  order  of  extension 
which  leaves  the  time  when  it  shall  be  settled 
and  signed  to  depend  upon  a  five  days'  notice 
by  either  party  to  the  other  will  not  extend  the 
time   beyond  the   term. 

(Syllabns  by  the  Court.) 

Appeal     from     District    Court,     Decatur 
County;   A.  C.  T.  Qeiger,  Judge. 
Xewt  Cole  was  convicted  of  an  illegal  sale 


of  intoxicating  liquors,  and  he  appeals.    Dis- 
missed. 

J.  F.  Peters,  for  appellant  C.  C.  Coleman, 
Atty.  Gen.,  and  F.  S.  Jackson,  for  the  State. 

GREENE,  J.  The  defendant  was  con-. 
Ticted  on  three  counts  charging  illegal  sales 
of  Intoxicating  liquor,  and  on  one  count 
charging  him  with  maintaining  a  nuisance  In 
violation  of  the  prohibitory  law.  Judgment 
was  rendered  against  him,  to  reverse  ■which 
be  prosecutes  this  appeal. 

The  state  challenges  the  Jurisdiction  of 
this  court  to  Investigate  or  determine  any 
question  Involved  In  the  merits  of  this  ap- 
peal. It  appears  that  on  November  10,  1905, 
the  court  extended  the  time  for  the  defendant 
to  prepare  and  serve  his  bill  of  exceptions  to 
include  Decemlier  11,  1905;  that  the  state, 
was  allowed  10  days  thereafter  to  suggest' 
amendments;  and  that  the  bill  of  exceptions 
was  to  be  settled  and  signed  upon  5  days*' 
notice.  The  bill  of  exceptions  and  suggeste<l, 
amendments  were  served  within  the  time  al- 
lotted. Notice  was  given,  and  the  bill  of  ex- 
ceptions was  settled  and  signed  December 
28.  1905. 

Prior  to  the  enactment  of  chapter  275,  p. 
r^,  of  the  Laws  of  1901  (section  4753,  Oen.j 
St.  1901),  a  bill  of  exceptions  In  a  criminal 
prosecution  could  be  settled  only  at  the  term 
of  court  at  which  the  trial  was  had.  By  the. 
provisions  of  this  act  authority  was  con- 
ferred upon  the  court  to  extend  the  time 
beyond  the  term  for  settling  and  signing  a 
blU  of  exceptions.  Before  the  passage  of 
this  act  the  time  for  settling  and  signing- 
the  bill  of  exceptions  was  definite  and  cer- 
tain; namely,  the  term  of  court  at  which  the 
trial  was  had.  By  this  act,  although  the 
court  may  extend  the  time,  yet  the  order  of 
extension  must  be  as  definite  and  certain  as 
to  the  time  within  which  the  act  shall  be  per- 
formed as  before  the  passage  of  the  act.  In 
making  the  order  of  extension  in  this  case 
the  court  omitted  to  observe  this  requirement 
as  to  fixing  the  time  when  the  bill  of  excep- 
tions should  lie  settled.  The  order  is  that  the 
bill  of  exceptions  shall  be  settled  and  signed 
upon  five  days'  notice  after  it  and  the  amend- 
ments thereto  have  been  served.  This  leaves 
it  for  eitlier  of  the  parties  to  fix  the  time  for 
settling  and  signing  the  bill  of  exceptions  by 
serving  five  days'  notice  upon  the  other. 
This  is  not  in  compliance  with  the  statute, 
and  Is  ineffectual  to  extend  the  time  beyond 
the  term  of  court  This  court  Is  therefore 
without  Jurisdiction. 

Were  we  permitted  to  examine  the  record, 
wo  would  find  that  under  the  extension  order 
the  time  for  serving  the  bill  of  exceptions 
and  suggesting  amendments  expired  Decem- 
ber 21,  i90.">,  and  by  giving  to  the  order  the 
effect  whicli  would  be  contended  for  by  ap- 
I)ellant.  that  the  time  could  be  made  definite 
by  adding  to  this  period  five  days,  wiiich 
was  the  time  for  notice,  making  the  time  ex. 
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ptrc  Dcoeniber  2G,  tlie  appellant's  poBltlon 
would  be  no  better,  because  the  bill  of  ex- 
ceptions was  not  settled  and  signed  until 
Pwember  28th,  t\v'o  days  after  the  expira- 
tion of  the  time  contended  for. 

The    cause  must   therefore   be   dismissed. 
All  the  Justices  concurring. 


STATE  T.  STONE. 

fSupreme  Court  of  Kansas.    June  9,  1906.) 
Rape— Statutory  Crime— Evidence. 

Defendant  was  convicted  of  carnally  Icnow- 
ing  a  female  under  the  age  of  18  years.  Held 
that  under  all  the  correiiated  circumstances  of 
the  case,  no  abuse  of  tiie  trial  court's  discre- 
tion is  shown  by  tlie  admission  of  evidence  of  an 
act  of  sexual  intercourse  between  the_ defendant 
and  the  prosecutrix  occurring  15  months 
after  tlie  one  charged,  of  a  succeeding  attempt 
at  abortion,  of  renewals  of  a  previous  promise 
of  marriage,  of  the  flight  of  the  defendant,  and 
of  the  birth  of  a  child  as  a  result  of  the  second 
carnal  act. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Rape,  §S  54,  M.] 

(Syllabus  by  the  Court.) 

Appeal  fi-oin  District  Court,  Montgomery 
County ;  Thos.  J.  Flanuelly,  Trial  Judge. 

Roy  M.  Stone  was  convicted  of  crime,  and 
api)eals.    Affirmed. 

O.  P.  Ergenbrlght  and  J.  B.  Tomllnson  (J. 

B.  Charlton,  of  counsel),  for  appellant    C. 

C.  Coleman,  Atty.  Gen.,  and  T.  E.  Wagstaff 
(S.  II.  Piper,  of  counsel),  for  the  State. 

BURCII,  J.  Appellant  was  convicted  of 
the  crime  of  carnally  knowing  a  female  un- 
der the  age  of  18  years. 

The  principal  errors  assigned  are  that,  in 
"his  opeuiug  statement  to  the  Jury,  the  coim- 
ty  attorney  related  facts  which  he  expected 
to  prove  concerning  the  relations  of  appel- 
lant and  the  prosecutrix  occurring  subse- 
quent to  the  date  of  the  crime  charged  and 
Involving  other  punishable  offenses,  that  evi- 
dence of  the  character  outlined  in  the  open- 
ing statement  for  the  prosecution  was  Intro- 
duced, that  the  cross-examination  of  appel- 
lant as  n  witness  in  his  own  behalf  was  un- 
duly extended,  and  that  the  evidence  was 
insufficient  to  support  one  of  the  material  al- 
legations of  tlie  Information.  If  the  evidence 
itself  was  proper,  the  statement  of  it  to  the 
Jury  was  proper.  Therefore  the  first  two 
propositions  present  but  one  legal  question. 
The  evidence  need  only  be  sketched.  It  dis- 
closes an  ngi-eement  between  two  }-oimg  peo- 
ple to  marry ;  a  lustful  desire  on  the  part  of 
the  appellant  to  enjoy  his  betrothed,  which 
was  pvntifled  on  the  night  of  Jlay  10.  1902. 
a  montli  before  she  was  capable,  in  law,  of 
giving  her  consent;  teniporaiy  grief  and 
seeming  repentance  for  tlie  act,  and  a  vow 
against  its  rppetitifiu ;  Sunday  visits,  even- 
ing calls  tliree  or  four  times  a  week,  attend- 
ance upon  church  and  balls  together,  and 
otherwise  intimate  relations  until  August, 
1003,  when  another  act  of  sexual  intercourse 


occurred;  pregnancy  of  tbe  prosecutrix,  lier 
submission  to  an  attempt  at  an  abortion 
with  medicine  procured  by  appellant,  reueAV- 
ed  promises  to  marry,  and  statements  on  his 
part  concerning  preparations  for  a  place  for 
them  to  live ;  his  flight  to  tbe  state  of  Wash- 
ington, and  the  birth  of  her  babe  in  May, 
VM4. 

Counsel  for  appellant  Insist  upon  discussing 
the  case  as  if  it  were  within  the  rule  that 
one  crime  cannot  be  proved  by  other  discon- 
nected offenses,  and  the  authorities  for  that 
rule  are  presented  with  much  unction.  Such 
cases  are  distinguished  by  this  court  in  the 
case  of  State  v.  Borchert,  68  Kan.  .^iO.  74 
Pac.  IIOS.  It  is  argued  with  great  vigor 
that  acts  of  sexual  intercourse  subxciiuent 
to  the  one  charged  in  tbe  information  have 
no  relevancy.  Upon  this  question  tbe  courts 
are  divided.  This  court  in  the  case  Just 
cited,  came  to  the  conclusion  that  such  con- 
duct may,  under  certain  circumstances,  evi- 
dence previous  acts  of  tbe  same  kind.  Such 
is  the  rule  in  the  majority  of  the  states.  It 
is  a|)proved  by  a  majority  of  the  text-writers, 
and  will  be  adhered  to  in  this  case. 

It  is  further  contended  that  other  of  the 
facts  recited  occurring  subsequent  to  May  10, 
liK)2,  had  no  tendency  to  prove  the  incident 
alleged  to  have  taken  place  on  the  night  of 
that  day.  On  the  niorulng  of  May  11,  1902, 
these  young  people  possessed,  so  far  as  the 
record  shows,  all  virtues  but  that  of  chastity. 
It  is  not  probable  that  they  could  bare  met 
as  strangers,  suddenly  sinned,  and  parted. 
Their  downfall  resulted  from  a  relation  of 
iiitintacy  giving  opi>ortunity  for  tbe  dlspla.v 
of  overmastering  passion.  It  is  kBOwn  of 
all  men  that  some  length  of  time  Is  usually 
occupied  in  the  formation  of  such  relations 
between  virtuous  persons,  and  when  once 
they  are  shown  to  exist  it  may  b«  concluded 
with  safety  that  they  have  persisted  through 
an  appreciable  period  of  tbe  past  Subse- 
quent intimacy  does  illusti-ate  the  prior  dis- 
I>ositions  of  Individuals  of  opposite  sex  to- 
ward each  other,  and  tbe  question  is  bow 
far  derivable  inferences  may  be  carried  back- 
ward. Manifestly  this  is,  in  the  main,  a 
qrestion  of  weigiit,  and  not  of  relevancy.  In 
the  case  of  Keller  v.  Donnelly,  5  Jfd.  213,  219, 
an  action  for  seduction,  it  is  said:  "Whilst 
what  occurred  when  tbe  girl  was  23  years  of 
age  could  not  give  a  cause  of  action,  it  miglit 
serve  to  illustrate  and  explain  what  took 
place  five  years  previously." 

The  question  here  involved  is  discussed  in 
all  its  phases  in  a  learned  and  philosophical 
way  by  Prof.  W^igmore  in  his  epoch-making 
•work  on  Evidence  (volume  1,  §!!  216,  3!>4- 
402).  where  tbe  leading  authorities  are  col- 
lated. Ills  conclusion  is  stated  as  follows: 
"The  limits  of  time  over  which  the  evidence 
may  range  must  depend  largely  on  the  cir- 
cumstances of  each  case,  and  should  be  left 
to  the  discretion  of  tbe  ti-ial  court.  A  s\d»- 
sequent  existence  of  the  desire  is  equally 
relevant  with  a  prior  one.    It  is  true  that  the 
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contingencies  of  error  are  different — 1.  a,  In 
the  former  case  the  desire  may  hare  been 
first  Induced  by  Intervening  circumstances; 
In  the  latter  It  may  have  been  ended  by 
them ;  but  the  strength  of  these  contingencies 
Is  no  greater  In  one  instance  than  in  the 
other.  If,  for  example,  the  parties  have  been 
Intimate  during  the  entire  year  1890,  and 
au  act  of  adultery  Is  charged  on  July  Ist,  an 
adulterous  desire  on  December  31st  carries 
DO  less  persuasive  vrelght  than  an  adulterous 
desire  on  January  1st  That  there  Is  any 
distinction  Is  generally  repudiated."  The 
perturbation  of  the  young  people  upon  the 
discovery  of  the  girl's  pregnancy,  the  resort 
to  drugs,  his  flight  vrhen  her  shame  could 
DO  longer  be  concealed,  and  the  birth  of  the 
child,  are  all  as  inseparably  connected  with 
the  second  act  of  intercourse,  so  far  as  evi- 
dential value  Is  concerned,  as  If  they  had 
all  occurred  in  a  single  day.  In  the  light  of 
the  full  description  given  of  the  relations  of 
the  parties  prior  to  August,  1903,  their  mutual 
passion  for  each  other  then,  which  appel- 
lant admitted,  rendered  probable  the  crime 
charged  in  the  Information.  No  doubt  prop- 
er limitations  were  placed  upon  the  evidence 
complained  of,  since  no  error  is  assigned  re- 
lating to  the  instructions  to  the  jury. 

This  court  has  many  times  announced 
roles  of  great  liberality  respecting  the  cross- 
examination  of  defendants  who  take  the  wit- 
ness stand  in  their  own  behalf.  To  apply 
them  to  each  specific  question  and  answer 
assigned  as  error  is  unnecessary.  The  court 
has  read  the  evidence,  and  is  satisfied  that 
the  limits  of  the  trial  court's  discretion  were 
not  transgressed,  and  that  no  substantial 
right  of  the  defendant  was  Invaded.  The 
evidence  relating  to  the  continuous  absence 
of  the  defendant  from  the  state  was  suffi- 
cient 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 

n«  Kan.  8M) 

GIBBONS  T.  WOOLLBY. 

(Sapreme    Court   of   Kansas.    Jnne   B,    IMS.) 

Apmai/— CoHrLTCTiNo  BviDCNcne. 

Judgment  for  plaintiff  on  conflicting  evi- 
dence, in  an  action  for  toeech  of  contract  to 
marry,  will  not  be  disturbed,  though  the  trial 
court,  in  refusing  a  new  trial,  while  expressing 
Its  belief  that  any  jury  would  reach  tne  same 
conclusion,  intimated  that  the  conrt  might  have 
found  differently. 

[Eid.  Note. — For  cases  In  point  see  voL  S, 
Cent  Dig.  Appeal  SDd  Error,  I|  3848,  3949.] 

Bmr  from  District  Court,  Sedgwick  Ooim- 
ty;  T.  O.  WUson,  Judge. 

Action  by  Endora  Woolley  against  H.  Olb- 
bona.  Judgment  for  plalnttflT,  and  defendant 
trloga  error.    Affirmed. 

Adams  &  Adams,  for  plaintiff  in  error. 
Henry  a  Slnss,  for  defendant  In  wror. 

PER  CDRIAM.  Thla  action  was  brought 
dB  tba  district  fiswt  of  Sedcwlck  countar  hj 


the  defendant  In  error,  to  recover  damages 
for  the  breach  of  a  contract  of  marriage 
alleged  to  have  been  made  with  her  by  the 
defendant  She  obtained  a  verdict  and  judg- 
ment for  $1,000.  The  defendant  is  not  satis- 
fled  and  has  brought  the  ease  here  for  review. 

He  insists  that  the  verdict  Is  contrary  to 
the  evidence.  The  evidence  produced  on  the 
trial  consists  of  the  oral  testimony  of  each 
party,  and  the  correspondence  between  them, 
both  before  and  after  the  contract  Is  claimed 
to  have  been  entered  Into.  The  plaintiff  testl- 
fled  fully  to  the  contract  of  marriage,  and 
gave  a  history  of  the  tender  and  endearing 
drcnmstances  which  attended  the  exchange 
of  nuptial  vows.  Her  story  is  consistent, 
natural,  and  bears  the  Impress  of  truth.  On 
the  other  band,  the  defendant  denies  the 
contract  of  marriage,  but  on  cross-examina- 
tion admits  the  existence  of  a  relation  be- 
tween himself  and  the  plaintiff  which  sug- 
gests marriage  as  an  appropriate  and  highly 
proper  snpplement  thereto.  His  story  indi- 
cates that  he  must  have  known  that  she  was 
deeply  infatuated  with  him,  and  believed 
their  marriage  a  certainty.  His  statement  as 
a  witness  Is  open  to  the  construction  that  be 
did  not  intend  at  any  time  to  marry  the  plain- 
tiff, and  never  promised  to  do  so,  but  indulged 
and  encouraged  her  in  the  belief  that  he  la- 
tended  to  make  her  bis  wife.  That  she  sat 
upon  his  lap  for  hours  and  yielded  herself 
to  his  caresses,  In  fiill  expectation  of  a  speedy 
marriage,  while  he  held  her  In  his  arms  and 
fondled  over  her  with  Intentions  wholly  for- 
eign to  matrimony.  Both  parties  sgree  that 
their  amatory  demonstrations  did  not  at  any 
time  reach  the  point  where  they  could  becalled 
improper.  These  two  views  were  presented 
to  the  Jury  by  the  statements  of  the  parties 
on  the  witness  stand.  The  letters  introduoed 
in  evidence,  when  considered  apart  from  the 
intimate  relations  of  the  parties  as  shown  by 
their  oral  testimony,  do  not  disclose  anything 
tliat  would  suggest  a  marriage  contract,  but; 
on  the  contrary,  convey  the  impression  that 
none  existed.  When  read  in  the  light  of 
these  amatory  relations,  they  appear  to  be 
consistent  with,  even  though  not  very  strong- 
ly supporting,  the  view  that  a  contract  of 
marriage  was  entered  into.  We  do  not  think 
the  letters  affect  the  case  very  much  either 
way.  Under  the  evidence  a  verdict  for  the 
defendant  would  not  have  been  open  to  se- 
rious criticism.  The  question  to  be  decided 
was  one  eminently  appropriate  for  the  «»• 
sideration  of  a  Jury.  Each  Juror  had  an  op- 
portunity to  see  the  parties  while  on  the  wlt> 
ness  stand,  and  to  note  the  manner  in  which 
their  testimony  was  given,  and  to  generally 
compare  the  two  witnesses  and  determine 
which  was  the  most  credible.  There  is  notlt- 
Ing  in  the  record  which  indicates  passion  or 
prejudice  on  the  part  of  the  Jury,  and  as 
there  Is  evidence  in  the  case  which  supports 
the  verdict,  we  cannot  disturb  It 

It  Is  further  claimed  that  the  district  conrt 
did  not  approTS  ttw  Tordict,  but  made  use 
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of  language,  at  the  time  the  motion  for  a 
new  trial  -was  denied,  which  amounts  to  a 
dlsapproTal  thereof.  The  language  referred 
to  reads:  "Gentlemen,  this  la  one  of  the 
cases  where  tt  la  Just  possible  that,  if  the 
case  bad  been  tried  by  the  court,  a  dlfTerent 
conclusion  might  have  been  reached,  so  far 
as  determining  the  question  of  contract.  If 
tried  by  the  court,  he  might  have  found  a 
great  deal  of  dlffculty  In  reaching  the  same 
conclusion  that  the  Jury  did.  But  I  believe 
this  is  also  true  that,  if  new  trials  in  this 
case  were  granted,  each  successive  Jury  would 
reach  the  same  conclusion  that  this  Jury  did, 
and  find  a  verdict  for  the  plaintiff."  We  do 
not  regard  tliis  as  equivalent  to  a  disapprov- 
al. The  verdict  was  approved  by  refusing  to 
grant  the  new  trial,  and  the  most  that  can 
be  said  of  the  court's  remarks  is  that  in  ita 
Judgment  all  Juries  would  reach  the  aamtf 
conclusion,  while  the  court  might  possibly 
have  found  differently.  This  falls  short  of 
a  statement  that  the  verdict  was  wrong,  or 
that  the  court  would  have  reached  a  different 
conclusion. 
The  Judgment  la  affirmed. 


(74  Kan.  lU) 

PARKEE  ▼.  CONRAD. 
(Supreme   Court   of   KaDsaa.     June   0,   190S.) 

1.  Quieting  Titlb— Pktition. 

A  statement  in  a  petition  in  an  action  to 
quiet  title  that  the  plaintiff  is  the  owner  In 
"fee  simple,"  and  in  actual  possession,  sets 
forth  the  plaintiff's  title  with  suflSdent  cer- 
tainty. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Quieting  Title,  i  73.1 

2.  Samk— Answkb. 

In  such  an  action,  If  it  Is  alleged  that 
the  defendant  asserts  an  interest  or  estate  in 
the  lands  adverse  to  the  plaintiff,  and  that 
the  plaintiff  does  not  know  the  nature  or 
diaracter  of  such  interest  or  estate,  he  may 
have  discovery,  and  the  defendant  is  there- 
upon required  to  plead  the  facts  upon  which 
•ach  interest  or  estate  is  based. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Saline  County; 
R.  R.  Rees,  Judge. 

Action  by  Kmily  E.  Conrad  against  Ann 
Ataella  Parker.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Terry  Parker,  for  plaintiff  in  error.  C.  W. 
Burqh,  for  defendant  in  error. 

I 

GREENS^  J.  This  was  an  action  to  quiet 
title.  The  petition  states  that  plaintiff  la 
the  ow:iier  in  fee  simple  and  in  the  actual 
possession  of  the  property,. describing  it,  and 
that  "the  def^idant  claims  an  estate  or  In- 
terest in  said  real  estate  adverse  to  the  plain- 
tiff, the  esact  nature  of  which  Is  unknown  to 
plaintiff,  and  for  that  reason  cannot  be  set 
forth  herein,  but  plaiqtlff  alleges  that  any. 
^ttch  claim,  estate,  or  iqterest  of  the  defend- 
ant is  Invalid  as  agcdnst  plaintiff."  -  The  peti' 
Uon  then  asks  that  defendant  Im  required  to 
•et-uv  bw  <^aim.uRoa  said  pseuiiseai  and  tor 


a  Judgment  determining  sodi  Interest  to  ba 
inferior  to  ttiat  of  plaintiff's,  and  that  plain- 
tiff liave  a  Judgment  decreeing  her  to  be  the 
owner  in  fee  simple,  and  for  the  canoelia. 
tion  of  defendant's  claim.  To  tills  petition 
the  defendant  demurred.  The  demurrer  was 
overruled,  and,  the  defendant  choosing  to 
plead  no  further,  the  cause  was  tried  by  the 
court,  and  Judgment  rendered  for  plaintiff  In 
accordance  with  the  prayer  of  the  petition. 

The  defendant  now  complains  that  the 
court  erred  in  overruling  her  demurrer,  first 
because  the  petition  does  not  state  with  suffi- 
cient certainty  plaintlfTs  title  to  the  land  in 
controversy,  and,  second,  it  does  not  state 
with  sufficient  certainty  the  exact  nature  and 
extent  of  the  defendant's  pretended  title  or 
(dalm  of  title.  The  argument  is  that  if  tliia 
were  done  the  court  would  l>e  enabled  to 
determine  from  the  petition  whether  the  de- 
fendant's claim  did  in  law  cast  such  a  cloud 
upon  plaintiff's  title  as  would  Justify  the  in- 
terference of  a  court  of  equity. 

The  petition  stated  that  the  plaintiff  waa 
in  actual  jtossesalon  and  was  the  owner  In 
"fee  simple."  "Fee  simple"  or  "fee  simple 
absolute"  are  equivalent  terms  and  well-de- 
fined legal  expressions.  An  estate  in  "fee 
simple"  is  the  greatest  that  one  can  possess. 
When  the  pleader  said  that  the  plaintifl  was 
the  owner  in  "fee  simple,"  it  Implied  an  nn- 
llmlted  estate  of  inheritance.  If  the  plain- 
tiff claimed  an  estate  less  than  a  fee  simple, 
it  might  not  t>e  improper  in  some  cases  to  re- 
quire him  to  plead  lils  Umited  estate^  but 
certainly  he  should  not  tie  required  to  plead 
the  evidence  of  his  title  where  he  claims  tlia 
entire  estate.  From  the  petition  the  court 
knew  Just  wliat  the  plaintiff  claimed  for  him- 
self. 

The  second  contention  is  that  the  petition 
did  not  set  out  with  sufficient  certainty  the 
claim  which  the  defendant  made  to  the  lands 
In  controversy,  so  that  the  court  might  be  ad- 
vised whether  such  a  claim  cast  a  cloud  on 
plaintiff's  title.  The  pleader  relieved  him- 
self of  this  duty  by  showing  that  tie  did  not 
know  the.  exact  nature  or  extent  of  the  de- 
fendant'* claim;  therefore  the  duty  was  put 
upon  the  defendant  to  state  her  claim,  what- 
ever it  might  be.  It  was  held  by  this  court 
In  Bowdtsh  v.  Metzger  (Kan.)  81  Paa  4S1, 
that  "equity  permits  a  suit  for  discovery 
and  relief.  Therefore,  where  the  peti- 
tion In  a  snit  In  equity  to  remove  a  cloud 
and  quiet  title  to  real  estate  is  sufficient,  ex- 
cept that  it  does  not  plead  the  title  under 
which  the  defendants  claim,  but  states  that 
the  nature,  character,  and  extent  of  such  title 
is  unknown,  and  prays  that  defendants  lie 
required  to  disclose  such  title  in  their  answer, 
held,  that  the  petition  states  a  good  cause 
of  action  for  discovery  and  relief.!'  Upon  the 
authority  of  that  case,  the  petition  in  this 
case  U  sufficient;  so  far  as  the  last  content 
tion  is  concerned. 

.  Some  other  errom  ace  argued,  bat,  as  they 
ware  not.asstgueU.  as  ectnts.  in.tiie  motioD 
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for  n  new  trlnl  nor  !n  tne  petition  In  error, 
we  cannot  consider  them. 

The  Judgment  Is  affirmed.    All  the  Jnstlccs 
concnn-Ing. 


CUDAHY   PACKING  CO.  v.   HAYS. 
(Supreme   Court   of   Kansas.     June   9,    lOOC.) 

1.  Masteb   asd   Servant  —  Injubt  to   Eu- 
PLOTt— Defective  Appeabances— Notice. 

In  an  action  to  recover  for  injuriea  sus- 
tained by  an  employe  of  a  corporation  because 
'  of  a  defective  appliance,  the  liuowledge  of  a 
representative  of  the  corijoration  (a  foreman  in 
charp:e  of  the  department  where  the  defective 
appliance  was  uHe<l)  of  the  defect  is  the  knowl- 
edge of  the  corporation ;  and  testimony  of  an 
admission  made  by  such  foreman,  in  connec- 
tion with  the  management  of  such  buHiness,  that 
he  knew  of  the  defect,  Is  admissible  to  show 
the  knowledge  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  i  251.] 

2.  Appeal— Objections  to  Evidence. 

Where  the  answer  of  a  witness  to  a 
proper  question  U  in  part  irrelevant  and  Im- 
proper, a  motion  to  strike  out  the  objection- 
able part  should  be  made:  and,  if  it  is  not 
broagnt  to  the  attention  of  the  trial  court,  its 
reception  is  not  available  error  on  review. 

3.  New    Trial  —  Newlt    Dibcovebbd    Evi- 
dence. 

Before  a  new  trial  will  be  awarded  on  the 
groond  of  newly  diocovered  evidence,  there  must 
be,  among  other  things,  a  clear  showing  that 
by  the  exercise  of  reasonable  diligence  on  the 
part  of  the  applicant  it  could  not  have  been 
procured  for  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  H  210-214.] 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  I'lena,  Wyan- 
dotte County;    Wm.   G.   Holt.  Jmlfse. 

Action  by  Robert  Hays  against  the  Cndahy 
Packing  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    AfHnued. 

Warner,  Dean,  Mcl^eod.  Holden  &  Tlm- 
monds  and  MoFadden  ft  Morris,  for  ))lalntlff 
in  error.  S.  C.  Miller  and  W,  M.  Whitelnw, 
for  defendant  In  error. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Rol>ert  Hays  against  the  Cudahy  Packing 
Company  to  recover  damages  for  personal 
Injuries  sustained  by  Hays  by  reason  of  the 
alleged  negligence  of  the  company.  Hays 
was  an  employe  of  the  company,  whose  prin- 
cipal duties  were  performed  on  the  second 
floor  of  a  smokehouse,  and  who  was  some- 
times employed  to  remove  ham  racks  from  the 
third  to  the  second  floor  of  that  house.  On 
the  occasion  of  his  Injury  he  was  directed 
by  the  foreman  to  go  to  the  third  floor,  and 
bring  down  some  meat  racks.  These  meat 
racks  were  siisiiended  fi-oui  an  overhead 
Iron  rail  8>-stem,  which  included  switches 
by  which  the  racks  could  he  moved  to  tlie 
different  apartments  of  tlie  smokehouse. 
When  Hays  went  to  this  room  on  this  mis- 
sion, he  claims  to  have  inadvertently  touched 
a  heavily  loaded  meat  r.nck.  and  that  It  fell 
and  injured  his  foot    The  reason  It  fell,  as 


he  alleges,  was  that  a  bolt  supporting  the 
end  of  a  rail  was  out  of  place,  allowing  the 
rail  to  sag  downi  at  a  sharp  incline,  and,  the 
switch  being  open  nt  the  time,  the  meat  rack 
when  moved,  ran  down  the  Incline  and  uixm 
his  foot.  As  the  room  was  somewhat  dark 
at  the  time,  Hays  did  not  discover  the  defect 
In  the  rail.  The  Jury  found  In  his  favor, 
and  awarded  him  ?430  for  the  Injury  sus- 
tained. 

A  ruling  on  the  adnilaslou  of  testimony 
Is  the  first  complaint  of  the  company.  Bail- 
ey was  the  foreman  In  charge  of  the  de- 
partment In  which  Hays  was  working.  While 
giving  the  circumstances  of  the  Injnrj-.  Hays 
was  asked:  "AVhat,  If  anything,  Mr.  Bailey, 
the  foreman,  said  to  you  Immediately  after 
the  accident  In  regard  to  his  knowing  that 
this  switch  was  out  of  order?"  The  answer 
was:  "He  says  to  me,  after  I  and  him  goes 
up  there,  he  says,  'I  went  myself  about  two 
or  three  days  ago,  and  told  the  millwright 
to  have  the  fellows  come  right  away  and  fix 
this  switch.'  He  says,  'I  told  him  two  or 
three  days  ago  to  come  and  fix  It,'  and  he 
says,  *lf  they  had  come  and  fixed  this  switch,' 
he  says,  'this  never  would  have  occurred.'" 
A  proper  objection  was  made  to  the  question, 
but  none  was  made  to  the  answer,  nor  was 
there  any  motion  to  strike  out  anj-  portion 
of  It  Having  shown  the  defect  which  oc- 
casioned the  Injury,  It  became  necessary  for 
Hays  to  prove  either  that  the  company  had 
knowledge  of  Its  condition,  or  that  It  had 
existed  so  long  that  knowledge  of  Its  con- 
dition will  be  implied.  The  inquiry  was  as 
to  what  was  said  by  Bailey  Immediately 
after  the  injury  In  i-egard  to  his  knowledge 
of  the  defect,  and,  while  the  answer  was 
much  broader  than  the  question,  it  elicited 
testimony  of  an  admission  that  Bailey  had 
known  for  several  days  that  the  appllauc« 
was  out  of  order,  and  of  a  statement  which 
was  to  some  extent  explanatory  of  the  ex- 
isting condition  of  the  appliance.  Bailey 
was  the  foreman  In  charge  of  the  depart- 
ment, the  representative  of  the  company,  and 
his  luiowledge  was  the  knowledge  of  the 
company.  The  corporation  could  only  act 
through  Its  managing  agents,  and,  as  Bailey 
was  tlie  manager  of  that  department,  he 
stood  in  the  shoes  of  the  company,  and  his 
knowledge  Is  legally  Imputable  to  the  com- 
pany. The  knowledge  which  a  corporation 
has  of  Its  operations  Is  that  acquired  by  Its 
representatives  and  managing  agents.  When 
such  a  representative  has  knowledge  of  the 
condition  of  an  appliance  In  use,  the  cor- 
poration may  be  said  to  have  that  knowl- 
edge, and  his  admission  of  such  knowledge, 
made  in  connection  with  the  business  he 
Is  managing,  may  I>e  treated  as  the  prin- 
cipal's admission.  It  Is  not  an  admission 
that  an  employ^  of  the  company  failed  In  his 
duty,  nor  that  the  company  was  negligent 
The  virtue  of  the  admission  Is  not  so  much 
that  It  was  made  Immediately  after  the 
time  of  the  injury,  as  that  it  was  made  by 
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a  representative  of  the  company,  whose 
knowledge  Is  necessarily  that  of  the  company 
itself.  Railroad  Co.  t.  Weaver,  35  Kan.  413, 
11  Pac.  408,  57  Am.  Rep.  176;  Baltimore 
Elevator  Co.  v.  Neal,  65  Md.  438,  5  Atl.  3.38 ; 
Abbott  V.  Seventy-Six  Land  &  Water  Co., 
87  Cal.  323,  25  Pac.  693 ;  Halsey  v.  Railroad 
Co.,  45  N.  J.  Law,  26;  2  Wliarton  on  the 
Law  of  Evidence,  f  1170 ;  3  Wigniore  on  Evi- 
dence, §  1797.  The  question  itself  was  not 
improper.  It  is  true  the  answer  of  the  wit- 
ness was  wider  in  its  scope  than  the  ques- 
tion, and  a  part  of  it  was  neither  resiwnsive 
nor  competent.  But  the  attention  of  the 
court  was  not  called  to  the  answer  by  an 
objection,  and,  as  no  motion  was  made  to 
eliminate  the  objectional  part,  the  company 
Is  not  In  a  position  to  complain  of  that  feature. 
The  way  to  get  rid  of  an  improper  answer 
to  a  proper  question  is  by  a  motion  to  strike 
out  tliat  which  is  objectionable. 

The  other  objections  to  rulings  admitting 
testimony   are  not   deemed  to  be   material. 

Xo  error  was  committed  in  overruling  the 
demurrer  to  the  evidence  of  the  plaintiff 
below.  It  is  said  that  there  is  no  showing 
that  the  comijany  knew,  or  should  have  known, 
of  the  defect  In  the  appliance;  but,  as  al- 
ready seen,  there  is  the  direct  testimony 
of  an  admission  by  the  foreman  that  he 
had  knowietlge  of  the  defect. 

We  find  no  error  in  the  rulings  charging 
the  Jury.  The  instruction  asked  by  the  com- 
])any,  to  the  effect  tiiat  under  the  pleadings 
the  sole  ground  of  the  negligence  was  the 
insufticlcncy  of  the  llglit,  was  properly  re- 
fused. The  principal  ground  upon  which 
a  recoveo'  was  souglit  was  the  defective 
apliance,  and  the  averments  regarding  the 
insufficiency  of  the  light  were  manifestly 
made  to  account  for  the  fact  that  Hays  did 
not  ob.serve  the  defect,  and  to  avoid  the  im- 
plication of  contrlbutorj'  negligence.  The  in- 
structions given  state  tlie  law  correctly,  and 
are  not  oijen  to  the  charge  of  broadening  the 
issues. 

A  new  trial  was  asked  on  the  ground  of 
newly  discovered  evidence.  The  new  testi- 
mony alleged  to  have  been  discovered  since 
the  trial  appears  to  be  largely  contradictorj- 
of  that  given  by  Hays.  If  it  be  granted 
that  the  testimony  proposed  is  material, 
and  not  merely  cumulative  or  contradi(tor>- 
of  that  given  on  the  trial,  the  showing  of 
diligence  to  produce  it  at  the  trial  is  not 
sufficient.  An  affidavit  Is  made  by  one  of  the 
counsel  for  the  company  to  the  effect  that 
an  effort  was  made  by  him  to  discover  this 
ovidoncc.  and  that  it  was  Impossible,  but  no 
good  reason  Is  shown  why  the  names  and 
locations  of  the  empIoyf'S  working  with,  and 
who  were  near  to.  Hays  when  the  accident 
occurred  could  not  have  been  ascertained  by 
the  exercise  of  reasonable  diligence.  Before 
a  new  trial  is  granted  on  this  ground,  a 
strong  allowing  of  diligence  is  necessarj-,  and 
if  the  diligence  used  since  the  trial,  and 
which  api>ears  to  have  been  no  more  than 


reasonable,  had  been  exercised  before  the 
trial,  the  testimony  might  have  been  pro- 
cured. 

We  discover  no  prejudicial  errors  In  any 
of  the  rulings  of  the  trial  court,  and  its 
Judgment  will  therefore  be  affirmed.  All  the 
Justices  concurring. 


SLOAN  et  al.  ▼.  PIERCE. 
(Supreme   Court    of    Kansas.    June   9,    1906.) 
Assault  and  BAiTERt— Civil  Action— Fikd« 

ING8— CONSTBl'CTION. 

In  an  action  to  recover  damages  for  an 
nssauit  and  battory,  whore  the  defendant  seeks 
to  justify  his  conduct  upon  the  ground  that  he 
had  reason  to  believe  and  did  believe  that  it 
was  necessary  to  protect  bis  father  from  injoiy, 
a  finding  that  tlie  danger  to  bis  father  was 
not  such  as  to  induce  a  person  exercising  rea- 
sonable and  proper  judgment  to  interfere  in 
order  to  prevent  the  consummation  of  such  in- 
jury is  oi)en  to  a  construction  that  gives  the 
word  "danger"  the  force  of  "apparent  danger"; 
and  held,  that  this  is  the  proper  construction  of 
such  a  finding  in  the  present  case. 
(Syllabu3  by  the  Court) 

Error  from  District  Court,  Atchison  Coun- 
ty;   B.  P.  Hudson.  Judge. 

Action  by  William  H.  Pierce  against  Ed- 
ward I.  Sloan  and  Harry  J.  Sloan.  Judg- 
ment for  phiiutiff,  and  defendants  bring  er- 
ror.   Affirmed. 

T.  A.  Moxcey  and  Waggener,  Doster  &  Orr, 
for  plaintiffs  in  error.  Means  &  Archer,  for 
defendant  in  error. 

MASOX,  J.  William  IL  Pierce  sued  Ed- 
ward I.  Sloan  and  Henry  J.  Sloan  for  dam- 
ages alleged  to  have  been  occasioned  by  their 
assaulting  and  shooting  him.  The  defend- 
ants flle<l  answers  which,  besides  denying 
the  plaintiff's  allegations,  presented  In  detail 
their  version  of  the  conflict  out  of  which  the 
litigation  grew,  which  was  in  effect  that 
Pierce,  his  wife,  and  son,  made  an  unjusti- 
fiable attack  upu  Henry  .T.  Sloan,  and  that 
whatever  the  latter  did  was  In  self-defense; 
that  Edwartl  I.  Sloan,  the  son  of  his  code- 
fondant,  Interfered  to  protect  his  father; 
and  that  whatever  he  did  was  In  defense  o' 
himself  or  of  his  father.  Plaintiff  recoverctl 
a  Judgment,  from  which  the  defendants  pros- 
ecute error. 

Complaint  is  made  that  the  Instinictions  of 
the  trial  court  did  not  sufficiently  advis  • 
the  Jury  of  the  nature  of  the  defense  relied 
upon.  If  error  was  committed  in  this  re- 
gard, It  was  rendered  immaterial  by  the  fact 
that  special  findings  were  made  which  were 
entirely  destructive  of  the  defendant's  claims. 
Mfg.  Co.  V.  Mcholson,  30  Kan.  3.S3,  13  Pac. 
507;  City  of  Kinsley  v.  Morse,  40  Kan.  577, 
20  Pac.  217.  The  assignment  of  error  chiefly 
argued  is  the  refussii  of  the  court  to  give  an 
instruction  reading  as  follows :  "If  you  find 
from  the  evidence  that  the  defendant,  E<1- 
ward  Sloan,  at  the  time  he  shot  at  said 
Pierce   through   the   south   window    of   said 
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dwelling  boose,  said  Edward  in  the  exercise 
of  reasonable  and  proper  judgment,  in  order 
to  prevent  the  consummation  of  Injury  to  his 
■aid  father,  believed  it  was  necessary  to  fire 
such  shot,  then  said  Edward  was  Justified 
in  firing  the  same,  and  it  was  not  necessary 
that  hie  said  father  should  have  been  in  real 
danger  of  great  bodily  harm  to  Justify  such 
shooting;  and  if  the  Jury  believe  from  the 
evidence  that  the  danger  to  said  Henry  was 
such  as  to  induce  a  person,  exercising  a 
reasonable  and  proper  Judgment,  to  interfere 
In  order  to  prevent  the  consummation  of 
mcb  InJiury  and  to  shoot  at  or  shoot  said 
Pierce,  your  verdict  should  be  for  the  defend- 
ant, Edward  Sloan."  The  answer  of  the 
defendant  Edward  I.  Sloan  showed  that  his 
contention  was  that  when  be  fired  the  shot 
referred  to  he  had  good  reason  to  believe 
and  did  believe  that  such  act  was  necessary 
for  the  protection  of  his  father,  and  to  pre- 
vent his  father's  being  Injured  by  the  plain- 
tUT  and  others.  Upon  this  branch  of  the  case 
the  Jury  made  the  following  ficdlng:  "Was 
the  danger  to  said  Henry  Sloan,  at  the  time 
said  Edward  shot  through  said  south  window, 
such  as  to  Induce  a  person,  exercising  reason- 
able and  proper  Judgment,  to  interfere  in  order 
to  prevent  the  consummation  of  such  Injury? 
A.  Mo."  If  this  is,  in  substance,  a  deter- 
mination by  the  jury  that  the  situation,  as 
it  was  presented  to  Edward  Sloan  at  the 
time  he  fired  the  shot  in  question,  was  not 
such  as  to  warrant  him  in  believing  that  his 
Interference  was  necessary  to  prevent  injury 
to  his  father,  the  court's  omission  to  give 
the  instruction  requested  became  entirely 
Immaterial.  A  judgment  cannot  be  reversed 
for  the  failure  of  the  court  to  Instruct  the 
jury  as  to  the  effect  of  a  condition  which  they 
find  never  existed. 

But  plaintilTs  in  error  maintain  that  the 
finding  is  not  open  to  this  construction ;  that 
It  is  not  inconsistent  with  Edward's  claim 
that  he  acted  in  the  reasonable  belief  that 
bis  succor  was  necessary  to  prevent  Injury 
to  his  father,  although  In  fact  there  was  no 
real  danger.  Clearness  would  have  been  pro- 
moted by  the  insertion  of  the  word  "ap- 
parent" before  the  word  "danger";  but  un- 
der the  circumstances  of  this  case  the  mean- 
ing must  be  held  to  be  the  same.  The  refer- 
ence In  the  finding  to  the  exercise  of  a  rea- 
sonable and  proper  judgment  plainly  has 
T^ard  to  the  use  of  that  faculty  in  deciding 
the  reality  of  a  danger,  as  well  as  in  estimat- 
ing the  severity  of  its  possible  consequences. 
The  question  submitted  to  the  Jury  was  pre- 
pared by  the  defendant's  counsel,  and  fol- 
lowed literally  the  language  of  the  rejected 
Instruction.  This  language  was  manifestly 
borrowed  from  that  employed  In  3  Cyc.  1075, 
in  discussing  among  other  things  the  right 
■ot  one  whose  relative  is  assailed  to  act  upon 
appearances.  It  is  there  said:  "A  person 
Is  Justified  in  using  sufficient  force  to  protect 
bis  wife,  children,  or  other  members  of  his 


family,  though  the  danger  onist  be  socb  as 
to  induce  one  exercising  a  reasonable  and 
proper  Judgment  to  Interfere  to  prevent  the 
consummation  of  the  injury."  This  text  waa 
evidently  borrowed  in  turn  from  Hill  v.  Rog- 
ers, 2  Iowa,  67,  where  the  context  shows  be- 
yond question  that  the  word  "danger"  la 
used  with  the  force  of  "apparent  danger." 
The  second  paragraph  of  the  syllabus,  sub- 
stantially following  the  opinion,  reads:  "In 
order  to  Justify  an  assault  by  the  father.  In 
the  defense  of  bis  son,  or  the  protection  of 
his  own  property,  It  Is  not  necessary  that 
such  son  shall  be  in  real  danger  of  great 
bodily  harm,  or  that  such  property  be  in 
actual  danger  of  material  Injury ;  but  If  the 
danger  Is  such  as  to  induce  a  person,  exer- 
cising a  reasonable  and  proper  Judgment, 
to  interfere,  In  order  to  prevent  the  consum- 
mation of  the  injury,  it  Is  sufficient"  It  is 
thus  seen  that  the  language  of  the  finding 
under  consideration  has  been  used  by  careful 
writers  to  express  the  thought  that  a  per- 
son's conduct  is  to  be  judged  by  his  situation 
as  It  reasonably  appears  to  him.  To  give 
it  a  different  meaning  here — to  Interpret  it 
as  referring  to  an  actual  rather  than  to  an 
apparent  danger — would  be  to  construe  It  too 
narrowly. 

Other  rulings  relating  to  Instructions  given 
and  refused  are  challenged.  They  have  been 
examined  and  are  found  not  to  be  materially 
erroneous.  Complaint  is  also  made  of  the  re- 
jection by  the  court  of  evidence  offered  by 
the  defendants  to  show  the  circumstances  of 
a  previous  encounter  between  Henry  Sloan 
and  his  daughter,  who  was  Pierce's  wife. 
So  far  as  the  questions  ruled  out  Indicate 
the  nature  of  the  evidence  sought  to  be  elicit- 
ed by  them  the  error,  if  any,  seems  to  have 
been  cured  by  permitting  the  substance  of  It 
to  get  before  the  Jury  at  other  times.  No 
offer  of  proof  was  made  otherwise  than  by 
asking  these  questions,  and  It  cannot  be  said 
that  any  important  right  was  denied  the 
defendants  in  this  regard. 

The  Judgment  is  affirmed.  All  the  Justice* 
concurring. 

(74  Kan.  70) 
EVANS   T.    CITY    OF   CONCORDIA, 
(Supreme  Gonrt  of  Kansas.    June  9.  1900.) 

Municipal  Cokporations— Defectiv*  Side- 
walk—Ice AND  Snow. 

In  an  action  against  a  city  for  injaries  from 
a  fall  upon  a  sidewalk  covered  with  ice  and  snow, 
where  it  appears  from  plaintifTs  opening  state- 
ment that  the  ice,  which  accumulated  from  nat- 
ural causes,  was  less  than  an  inch  in  thickness, 
and  plaintiff  knew  when  be  went  upon  it  that 
the  ice  was  smooth  and  slippery,  and  he  fell 
by  reason  of  its  smooth  and  slippery  condition, 
and  no  other  defect  is  claimed,  a  judgment  for 
costs  against  plaintiff  in  favor  of  the  city  will 
be  upheld. 

[Ed.  Note. — For  cases  in  point,  se<!  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  (  1627:  voL 
46.  Cent.  Dig.  Trial,  {§  36(,  388.1 

.(Syllabus  by  the  Court.)., 
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Errof  tram  District  Court,  Cloud  County ; 
W.  T.  Dillon,  Judge. 

Action  by  Sllns  S.  EvniiB  ogainst  the  city 
of  Concordia.  Judgment  for  defendant,  and 
lilaintitr  brings  error.    Afflrmed. 

Theodore  Laing,  for  plaintiff  in  error.  A.  L. 
Wilmoth  and  Earl  V.  D.  Brown,  for  defend- 
ant in  error. 

PORTER,  J.  In  an  action  for  damages 
for  injuries  received  in  a  fall  upon  an  ley 
sidewalk,  the  trial  court  rendered  judgment 
in  favor  of  the  city  and  against  plaint  ill  in 
error  for  costs,  upon  the  oiR'Uing  statement  to 
the  jury  of  the  faits  which  plaintiff  in  error 
expected  to  prove.  Error  is  predicated  upou 
this  ruling  of  the  court. 

In  his  statement  plaintiff  in  error  followed 
the  averments  of  his  petition,  which  were. 
In  substance,  that  on  the  ulght  of  January 
19,  1904,  and  on  the  following  day.  as  the  re- 
sult of  rain,  sleet,  and  snow  tlurrles,  the 
walks  of  the  city  l)ecnnie  eoveretl  with  a 
sleety  ice  to  the  depth  of  less  tlmn  an  inch 
and  more  than  lialf  an  inoh,  which  was  then, 
and  continued  to  be.  smooth  and  sllpper.v  and 
difficult  and  dangerous  to  walk  uiwn ;  that 
the  walks  were  permittctl  by  the  city  to  re- 
main in  this  condition  until  on  the  evening 
of  the  25th  of  January,  when  plaintiff,  who 
was  walking  with  due  care  because  he  knew 
that  the  sidewalk  was  icy,  slipped  and  fell 
by  reason  of  the  Ic.v,  slippery  condition  of 
the  sidewalk  in  tluit  particular  place.  When 
ice  and  snow  accumulate  from  natural  causes 
tipon  the  sidewalks  of  a  city,  and  a  person 
is  injured  by  a  fall  occasioned  by  its  smooth 
and  slippery  condition.  Is  the  city  liable  In  an 
action  for  damages?  This  is  the  sole  ques- 
tion in  the  case.  Xo  other  defect  In  the  side- 
walk Is  claimed.  The  same  question  has  fre- 
quently been  before  the  courts,  and  with 
almost  entire  unanimity  it  has  been  held 
that,  where  the  Injuries  were  cause<i  wholly 
by  reason  of  the  smooth  and  slippery  condi- 
tion of  the  ice  and  snow,  there  was  no  li- 
ability for  negligence  on  tlie  part  of  the  city. 
A  distinction  has  been  observed  in  many 
cases  where  the  ice  or  snow  has  been  allowed 
to  form  in  ridges  or  uneven  places  In  the 
walk  amounting  to  an  obstruction;  Init 
smoothness  and  siipperinesg.  being  natural 
conditions,  have  almost  universally  been  held 
not  sufficient  to  cast  responsibility  upon  the 
city.  The  reasons  for  the  distinction  are 
well  stated  in  Smyth  v.  Bangor,  72  Me.  240 
as  follows:  "In  tbis  cold  climate,  where  ice 
and  snow  cover  the  whole  face  of  the  earth 
for  a  considerable  jwrtlon  of  the  year,  such 
an  inconvenience  ought  not,  and  rightfully 
i>annot,  be  regarded  as  a  defect.  No  amount 
of  diligence  can  keep  our  streets  and  side- 
walks at  all  times  free  from  ice  and  snow, 
and  the  latter,  when  trodden  smooth  and 
hard,  is  nearly,  and  sometimes  quite,  as  slip- 
pery as  Ice,  and  travelers  will  often  slip  and 
fall  when  no  one  is  to  blame.  To  hold  toAvns 
and    cities  resiwnsibie    for   such   accidents 


would  practically  mabe  tnemranCe  companies 
of  them.  A  block  of  ice  may  constitute  a  de- 
fect the  same  as  a  block  of  wood  or  stone. 
So  a  ridge  or  hummock  of  Ice,  may  consti- 
tute a  defect  the  same  as  a  pile  of  lime,  or 
sand,  or  mortar,  upon  the  sidewalk  would. 
But  we  regard  It  as  now  well  settled  that 
mere  Blipperlness  of  the  surface  of  a  high- 
way or  sidewalk,  caused  by  either  Ice  or 
snow.  Is  not  a  defect  for  which  towns  and 
cities  are  liable."  In  Gilbert  and  Wife  v.  Cltj- 
of  Roxbury,  100  Mass.  186,  a  case  like  the 
one  at  bar,  the  action  of  the  trial  court  In 
directing  a  verdict  was  sustained.  In  Stone 
V.  Inhabitants  of  Hubbardston,  100  Mass.  49, 
it  was  held  that  mere  slipperlness  of  surface 
of  a  highway  properly  constructed,  and  of 
no  unusual  slope,  was  not  a  defect  which 
would  render  the  munlclpalltj-  liable  any 
more  than  moisture  or  mud  ui»on  a  flagstone 
or  sidewalk.  It  was  said  In  this  case :  "But 
ice.  which  by  reason  of  constant  or  repeated 
flowing  of  water,  trampling  of  pas-sengers, 
or  any  other  cause,  assumes  such  a  shape  as 
to  be  an  olwtacle  to  travel,  may  constitute 
such  a  defect."  To  the  same  effect  see 
Chamberlnin  v.  City  of  Oshkosh,  84  Wis.  289. 
.%4  X.  W.  018,  19  L.  R.  A.  513.  30  Am.  St.  Rep. 
928.  and  cases  cited  in  note;  Grossenbach  v. 
City  of  Milwaukee.  C.'?  Wis.  31,  2<>  X.  W.  182, 
.*)0  Am.  Rep.  014;  Luther  v.  City  of  Wor- 
cester, 97  Mass.  208:  Stanton  v.  City  of 
Rlirlngfleld.  12  Allen  (Mass.)  .^00;  Borough  of 
5Iaucb  Chunk  v.  Kline.  100  Pa.  119.  45  Am. 
Rep.  .'504 :  Kinney  v.  City  of  Troy,  108  X.  T. 
.5(i7.  in  X.  E.  728 ;  Harrington  v.  City  of  Buf- 
falo. 121  N.  Y.  147.  24  X.  E.  180;  Chase  v. 
Cit>-  of  Cleveland,  44  Ohio  St.  505,  9  N.  E. 
22.',  58  Am.  Rep.  843 ;  Broburg  v.  City  of  Des 
5£oines.  63  Iowa.  ."523,  19  N.  W.  340.  iK)  Am. 
Rep.  750.  Most  of  these  cases  are  from  the 
extreme  northern  and  eastern  states,  where 
tl:e  conditions  which  usually  obtain  Illustrate 
more  forcibly  the  manifest  propriety  of  the 
rule.  It  is  urged  by  plaintiff  in  error  that 
th  mildness  of  tlie  winters  in  Kansas  requires 
a  distinction  to  be  made,  which  has  been 
recognized  by  some  courts,  based  u|>on  cli- 
matic conditions ;  that,  where  the  winters  are 
so  mild  that  Ice  and  snow  are  comparatively 
infrequent,  the  municipality  should  be  held 
to  a  higher  degree  of  diligence.  Thus  It  was 
said,  in  Scoville  v.  Salt  Lake  City,  11  Utah. 
00,  .39  Pac.  481.  cited  by  plaintiff  in  error: 
"Differences  of  climate  and  locality  are  to  be 
considered  In  determining  the  liability  of 
muuicipalities  for  their  failure  to  exercise 
care  in  removing  Ice  and  snow  from  their 
walks.  Each  ease  must  be  consideretl  with 
reference  to  the  climate  of  the  place.  In 
Minnesota,  where  ice  and  snow  exists  almost 
constantly  through  the  winter  seasou.  to  re- 
quire municipalities  to  keep  their  walks  ab- 
solutely free  of  ice  and  snow  would  be  high- 
ly unreasonable.  But  in  other  localities,  and 
in  a  warmer  climate,  like  Utah,  where  snow 
and  ice.  altliough  not  unusiial.  are  by  no 
means  continuous,  to  require  the  muuicipall- 


Digitized  by 


Google 


Kau.) 


.  BOBBINS  y.  PHILLIPa 


815 


ties  to  keep  tbelr  walks  free  of  Ice  and  mow, 
especially  in  particular  localities,  is  by  no 
means  xinreasouable." 

An  examination  of  this  case  discloses,  how- 
ever, that  the  decision  is  not  placed  upon  the 
reasons  stated  in  the  excerpt.  It  appeared 
that  the  ice  in  question  was  not  formed  by 
natural  causes,  but  by  water  discharged  upon 
the  sidewalk  by  means  of  a  defective  con- 
ductor, and  that  the  city  bad  permitted  the 
ice  to  remain  for  an  unreasonable  length  of 
time  in  a  rounded  and  uneven  condition,  so 
the  i)ortion  of  the  opinion  relied  upon  seems 
not  to  have  been  necessary  to  the  decision. 
On  the  other  hand,  the  Supreme  Court  of 
Missouri,  in  Beedy  v.  Brewing  Ass'n  and  City 
of  St  Louis.  161  Mo.  623,  CI  S.  W.  8o9,  53  L. 
R.  A.  805,  a  recent  and  parallel  case,  arising 
in  a  locality  not  more  subject  to  the  natural 
accumulation  of  ice  and  snow  than  the  city  of 
■Concordia,  Kan..  If  we  may  take  notice  of  the 
weather  reports,  recognizes  the  force  of  the 
rule  established  In  the  northern  and  eastern 
states,  although  affirming  a  judgment  against 
the  city  upon  other  grounds.  It  was  held 
that  smooth  and  slippery  Ice  covering  a  side- 
walk at  one  place,  which  formed  from  water 
running  oft  the  roof  of  an  abutting  building 
on  account  of  a  leak  In  a  water  pipe,  Is  a 
dangerous  obstacle  which  the  city  is  bound 
to  remove  witliin  a  reasonable  time  after  no- 
tice, where  It  was  not  shown  that  there  was 
any  other  ice  or  snow  In  the  city.  The  court 
refers  to  the  well-established  doctrine  that  a 
<;lty  is  not  liable  for  injuries  caused  by 
smooth  and  slippery  ice,  where  it  has  formed 
generally  upon  the  streets  and  walks,  and 
where  no  ^)ecial  defect  is  shown,  and  men- 
tions two  well-founded  reasons  for  it :  First, 
It  is  not  one  of  the  law's  reasonable  require- 
ments that  a  city  should  remove  from  the  many 
miles  of  walks  the  natural  accumulation  of 
ice  and  snow  because  such  a  requirement  Is 
impracticable  from  the  nature  of  things ;  sec- 
ond, because  when  these  conditions  exist  gen- 
erally they  are  obvious,  and  every  one  who 
uses  the  sidewalks  at  such  times  Is  on  his 
-guard,  warned  by  the  surroundings  and  the 
-danger  of  slipping  at  every  step.  These  rea- 
sons meet  with  our  approval.  To  hold  other- 
wise would  cast  upon  cities  a  burden  for 
which  they  are  not  responsible  and  greater 
than  their  ability  to  provide  for.  This  rule 
has  reference  to  a  general  accumulation  of 
Ice  or  snow  from  natural  causes,  where  no 
other  defect  In  the  walk  is  shown,  except  the 
natural  slippery  condition  of  the  Ice  or  snow. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


BOBBINS  ▼.  PHITXIPS  et  «1. 

SAME  ▼.  BROW'ER. 

(Supreme  Court  of  Kansas.    June  0.  190C.) 

Tajcation  —  Tax  Deed— Consideration— Re- 
citals. 

Tlip  statutory  form  of  tax  deed  dops  not  re- 
pairs that  the  sonrce  of  the  consideration  for 


an  affdcmnent  of  a  certificate  of  sals  for  land 
bid  in  by  the  county  shall  be  shown  by  recitals 
-preceding  the  granting  clause;  and  in  constru- 
ing a  tax  deed  which  has  been  of  record  more 
than  five  years  a  sum  much  greater  than  the 
sale  price,  with  interest,  stated-  as  the  consider- 
ation for  such  an  assignment,  will  be  deemed  to 
be  the  cost  of  redemption  at  the  date  of  the  as- 
signment, unless  other  recitals  of  the  iDStrumcnt 
prove  the  contrary. 
(Syllabus  by  the  Court.) 

BliTor  from  District  Court,  E3owa  Coanty; 

B.  H.  Madison,  Judge. 

Action  between  Eidward  D.  Bobbins  and 

C.  W.  Phillips  and  by  Edward  D.  Robblns 
against  D.  M.  Brower.  From  the  judgments. 
Bobbins  brings  error.    Affirmed. 

J.  W.  Davis,  for  plaintiff  in  error.  It.  M. 
Day,  for  defendant  in  error. 

BTTRCH,  J.  The  question  In  this  case  Is  If 
a  tax  deed  Is  valid  ui)on  Its  face,  no  attack 
having  been  made  upon  it  within  five  years 
from  the  date  of  its  record.  The  deed  Is  in 
the  following  form:  "Know  all  men  by 
these  presents,  that  whereas,  the  foltowing 
described  property,  viz.:  Northwest  quarter 
of  section  one  (1),  towndiip  twenty-seven  (27> 
sonth,  range  nineteen  (19)  west  of  the  sixth 
principal  meridian,  situated  in  the  county  of 
Kiowa  and  state  of  Kansas,  was  subject  to 
taxation  for  the  year  A.  D.  1803;  and  where- 
as, the  taxes  assessed  upon  said  real  property 
for  the  year  aforesaid  riemain  due  and  an- 
paid  at  the  date  of  the  sale  hereinafter  men- 
tioned; and  whereas,  the  treasurier  of  said 
county  did  on  the  4th  day  of  September, 
1804,  by  virtue  of  the  authority  In  him  vested 
by  law,  at  the  sale  begun  and  publicly  held, 
on  the  first  Tuesday  of  September,  18W,  ex- 
pose to  public  sale,  at  the  county  seat  of  said 
county,  in  substantial  conformity  with  all 
the  requisitions  of  the  statute  In  such  case 
made  and  provided,  the  real  property  above 
described,  for  the  payment  of  taxes,  Interest 
and  costs  then  due  and  remaining  unpaid  up- 
on said  property;  and  whereas,  at  the  place 
aforesaid  said  property  could  not  be  sold  for 
the  amount  of  tax- and  charges  Hiereon,  and 
was  therefore  bid  off  by  the  county  treasurer 
for  said  county  for  the  sum  of  $11.34,  tBfe 
whole  amount  of  tax  and  charges  then  dtfe 
on  the  whole  of  the  above-described  proper- 
ty; and  whereas,  for  the  sum  of  $U7.07,  paid 
to  the  treasurer  of  said  county,  on  the  24th 
day  of  May,  1808,  the  county  clerk  did  as- 
sign the  certificate  of  sale  of  said  property 
and  all  the  Interest  of  said  county  in  said 
property  to  D.  M.  Brower  of  the  county  of 

;    and  whereas,  the  subsequent  taxes 

of  the  year  1807,  amounting  to  the  sum  of 
$C.05,  have  been  paid  by  the  purchaser  as 
provided  by  law;  and  whereas  the  subse- 
quent taxes  of  the  year  1 ,  amounting  to 

the  sum  of  | ,  have  been  paid  by  the 

purchasers,  as  provided  by  law;  and  where- 
as, tliree  years  have  elapsed  since  ttie  date 
of  said  sale,  and  the  said  property  has  not 
been  redeemed  therefrom  as  provided  by 
law:    Kow,    therefore,    I,   £.   A.    Northrup, 
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cotmty  clerk  of  the  connty  aforesaid,  for  and 
in  consideration  of  the  sum  of  $74.02,  taxes, 
costs,  and  Interest  due  on  said  land  for  the 
years  1893,  1894,  1895,  1896,  and  1897,  to  the 
treasurer  paid  as  aforesaid,  and  by  virtue  of 
the  statute  in  such  case  made  and  provided, 
have  granted,  bargained,  and  sold,  and  by 
these  presents  do  grant,  bargain,  and  sell, 
unto  the  said  D.  M.  Brower,  his  heirs  and 
assigns,  the  real  property  hereinbefore 
described,  to  have  and  to  hold  unto  him,  the 
said  D.  M.  Brower,  his  heirs  and  assigns, 
forever,  subject,  however,  to  all  rights  of  re- 
demption as  provided  by  law.  In  witness 
whereof,"  etc.  The  objections  urged  against 
this  deed  are  want  of  authority  on  the  part 
of  the  treasurer  to  execute  and  of  the  county 
treasurer  to  assign  the  tax  sale  certlflcate, 
the  failure  of  the  deed  to  show  the  c(HTect 
amount  of  taxes  and  charges  due  on  the 
land  when  the  certificate  was  assigned,  and 
the  failure  to  Include  the  taxes  for  the  year 
1897  in  the  amount  for  which  the  certificate 
was  assigned. 

The  first  objection  Is  pressed  no  further 
than  to  say  that  the  officers  bad  no  right  to 
act  except  with  reference  to  correct  amounts. 
The  proposition  presented  in  the  last  ob- 
jection was  determined  adversely  to  tho 
plaintiff  In  error  in  the  case  of  Gibson  v. 
Trisler  (decided  April  7,  1906)  86  Pac.  413. 
The  decision  of  the  controversy  turns,  there- 
fore, upon  the  consideration  for  the  assign- 
ment of  the  tax  sale  certificate.  The  form 
for  tax  deeds  prescribed  by  the  statute  does 
not  require  that  the  amount  paid  for  the 
assignment  of  a  tax  sale  certificate  after 
land  has  been  bid  In  by  the  county  shall  be 
Itemized,  or  that  the  sources  of  the  consider- 
ation be  stated.  The  following  Is  all  that 
U  necessary:    "And  whereas,  for  the  sum  of 

dollars  and cents,  paid  to  the 

Treasure  of  said  county  on  the day 


of 


the  county  clerk  did  assign  the 


certlflcate  of  sale  of  said  property,  and  all 
the  interest  of  said  county  in  said  prop- 
erty   to    said    B.    F.,    of    the    county    of 

and  state  of  >"    Gen.  St  1901. 

e  107,  I  138.  The  amount  to  be  Inserted  Is 
the  cost  of  redemption  at  tbe  time  the  at- 


slgnment  l8  made.  This  amount  may  be  the 
sale  price,  with  interest,  or  it  may  also  in- 
clude the  taxes  and  charges  for  subsequent 
years,  if  the  taxes  for  such  years  have  not 
been  paid.  Taxes  paid  by  the  assignee  sub- 
sequently to  his  acquisition  of  the  certificate 
of  sale  are  to  be  stated  independently  of  the 
consideration  for  the  assignment  as  Indicated 
by  other  parts  of  the  form. 

Analyzing  the  consideration  stated  In  tlie 
foregoing  deed,  It  clearly  Includes  the  taxes 
for  the  year  1897  In  the  sum  of  $6.95.  De- 
ducting this  amount  from  the  total  consider- 
ation, the  remainder  is  the  sum  stated  by  the 
deed  to  be  the  consideration  for  the  assign- 
ment of  the  certificate,  $67.07.  There  Is  noth- 
ing on  the  face  of  the  deed  to  show  that  this 
was  not  the  actual  cost  of  redemption  on 
May  24,  1898,  and  the  deed  Is  not  to  be  pre- 
sumed to  be  irregular.  Of  the  snm  stated, 
the  original  sale  price  of  tbe  land,  wWx 
Interest  computed  according  to  tiie  statutory 
rule  amounts  to  $17.67.  The  remainder, 
$49,40,  Is  cost  of  redemption  for  years 
other  than  1893  and  1897.  That  there  were 
other  years  in  which  taxes  accrued  is  shown 
by  the  recital  Immediately  preceding  tibe 
grant  of  the  land;  that  Is,  the  years  1894^ 
1895,  and  1896.  If  the  statutory  form 
rendered  It  necessary  to  show  how  the  con- 
sideration for  the  assignment  of  a  certificate 
Is  in  any  case  derived  the  objection  of  the 
plaintifT  in  error  might  be  more  serious;  but 
since  every  matter  required  by  the  statute 
to  be  stated  In  the  deed  duly  appears  In  the 
prescribed  order,  and  other  recitals  do  not 
Impeach  the  correctness  of  the  consideration 
stated,  the  deed  Is  valid  on  its  face.  The  re- 
cord shows  that  other  objections  to  the  deed 
In  qaestlon,  argued  in  the  briefs  and  at  the 
bar,  were  not  presented  by  plaintiff  In  error 
to  the  trial  court,  and  that  tribunal  will  not 
be  reversed  for  something  which  It  bad  no 
opportunity  to  consider. 

The  Judgment  of  the  district  court  Is  af- 
firmed. Tbe  same  questions  are  presented 
In  case  No.  14,630,  Bobbins  v.  Phillips,  and 
the  judgment  of  the  district  court  In  that 
action  Is  likewise  affirmed.  All  tbe  Justices 
concorrinc.  ,■ 
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ATCHISON,  T.  ft  S.  P.  RX.  CO.  v. 

HERMAN. 

(Supreme  Court  of  Kansas.    June  9,  1906.) 

1.  Watebs  and  Wateb  CotTRBES— Railroads 

—  CONSTBUCTION    —    BBIDGKS— OBSTBOCTION 

or  Stbeam. 

If  a  railroad  company,  in  building  a  bridge 
across  a  stream,  fails  to  leave  ample  passageway 
jfor  so  much  water  as  might  reasonably  have  been 
anticipated  would  flow  in  the  stream,  and  the 
bridge  dams  the  water  back  upon  the  riparian 
owner,  to  his  injury,  the  railroad  company  will 
be  liable  for  the  resulting  loss. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  i  216.] 

2.  Samb— DOTT  OF  Co^fPANT. 

In  one  instruction,  advising  the  jnry  that, 
in  building  a  railroad  bridge  across  a  stream, 
railroad  companies  were  required  to  leave  open- 
ings sufiicient  to  afford  an  outlet  for  all  water 
that  might  reasonably  be  expected  to  flow  in  the 
stream,  there  was  added  the  statement  that  they 
should  also  provide  for  such  unusual  and  ex- 
traordinary freshets  as  might  reasonably  be 
eii)ccted  to  occur.  Held,  that  the  words  "un- 
usual and  extraordinary,  althongh  not  aptly  used, 
were  so  limited  and  explained  in  other  parts  of 
the  charge  as  not  to  be  prejudicial. 

Burch  and  Graves,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Osage  County; 
Robert  (X  Helzer,  Judge 

Action  by  William  Herman  against  the  At- 
cbiaon,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  Alfred  A. 
Soott,  for  plaintiff  In  error.  Thomson,  Stan- 
ly &  Price,  for  defendant  In  error. 

JOHNSTON,  C.  J.  In  this  action  Wil- 
liam Herman  sought  to  recover  damages  from 
the  Atchison,  Topeita  &  Santa  F6  Railway 
Company  for  the  destruction  of  personal 
property  which  resulted  from  on  overflow  of 
water  on  his  land.  He  alleged  tbot  Switz- 
ler  creek,  a  natural  water  course,  was  neg- 
ligently bridged  by  the  railroad  company; 
that  the  bridge  was  faulty  In  construction, 
and  that  the  company,  in  an  attempt  to 
strenghteu  It,  built  a  web  of  supporting  tim- 
bers underneath  It  In  such  a  way  as  to  im- 
pede the  flow  of  water  and  operate  as  a 
dam  of  the  stream.  In  May,  1904,  there  wag 
a  heavy  rainfall  which  caused  an  over- 
flow of  the  stream,  and  which  Herman  al- 
leges was  due  to  the  improper  construc- 
tion and  maintenance  of  the  railroad 
bridge.  The  jury  awarded  Herman  $229.95 
as  damages,  which  by  remission  was  reduced 
to  $200. 

The  giving  of  an  Instruction  Is  the  principal 
error  assigned.  It  reads:  "You  are  In- 
structed that  railroad  companies,  In  the  con- 
struction and  maintenance  of  their  roads 
over  water  courses,  are  required  to  leave 
snob  waterways  or  openings  as  are  sufficient 
to  afford  an  outlet  for  all  water  that  may 
reasonably  be  expected  to  flow  through  such 
water  conrses,  and  this  must  be  with  refer- 
ence to  SDCta  unusual  and  extraordinary 
85P.— «2 


freshets  as  might  reasonably  have  been  ex- 
pected, after  careful  inspection  of  the  size 
of  the  stream,  the  width  of  Its  bottom,  the 
height  of  its  banks,  its  capacity  for  carrying 
water,  and  the  surface  of  the  country  con- 
tributing to  Its  flow,  and.  If  they  fail  to  do 
so,  they  are  liable  in  damages  to  the  fnll 
Injury  occasioned  thereby."  The  use  of  the 
words  "unusual  and  extraordinary  freshets," 
it  is  said.  Is  a  departure  from  the  true  rule 
of  the  law,  and  that  the  latter  part  of  the 
Instruction,  at  least,  was  misleading  and  er- 
roneous. In  the  same  connection  the  court 
further  instructed  the  Jury :  "A  railroad  com- 
pany, however.  Is  not  bound  to  anticipate  ex- 
traordinary changes  of  seasons,  nor  such  un- 
usual freshets,  or  heavy  fall  of  water,  as 
could  not  be  detected  by  a  skillful  engineer 
after  tailing  carefully  the  ol)servations  to  which 
I  have  Just  referred,  nor  to  guard  against  ev- 
ery possible  contingency,  so  that  If  you  find 
that  the  damages  sustained  by  the  plaintiff,  if 
any,  were  the  result  of  such  extraordinary 
rainfalls  or  freshets  or  inundations,  as  could 
not  be  apprehended  in  the  manner  herein- 
before referred  to,  and  if  you  also  find  that 
the  defendant  was  not  otherwise  at  fault, 
the  plaintiff  cannot  recover,  and  your  verdict 
should  be  for  the  defendant.  It  was  the  duty 
of  the  defendant  railroad  company  to  keep 
the  bridge  in  question  In  such  condition  as 
to  provide  for  the  free  flow  of  such  an 
amount  of  water  as  might  have  reasonably 
been  anticipated  to  flow  in  said  stream,  and 
if,  by  reason  of  the  failure  of  said  defend- 
ant company  to  perform  such  duty,  the  plain- 
tiff sustained  loss  and  injury,  the  defendant 
would  be  liable  therefor.  You  are  instructed, 
gentlemen,  that  by  the  term,  'act  of  God.'  is 
meant  those  events  and  accidents  whidi 
proceed  from  natural  causes,  and  which  can- 
not be  anticipated  or  guarded  against  or  re- 
sisted, such  as  unexampled  freshets,  violent 
storms,  lightning,  and  frosts.  For  losses  oc- 
curring by  any  of  these  means  individuals  and 
corporations  are  not  liable,  provided  they 
have  not  been  guilty  of  any  want  of  ordinary 
and  reasonable  care  to  guard  against  such 
loss." 

There  is  no  real  dispute  between  the  par- 
ties as  to  the  law  governing  the  obstruction 
of  streams,  nor  in  regard  to  the  flood.<i  or 
flow  of  water  which  must  be  provided  for  In 
bridging  water  courses.  Both  agree  that  It 
Is  only  such  a  flow  of  water  as  may  naturally 
and  reasonably  be  expected  to  pass  througli 
the  channel.  No  one  is  required  to  provide 
for  an  unprecedented  flood — a  phenomenal 
one — which  could  not  have  been  reasonably 
foreseen.  The  Instructions,  as  a  whole,  indi- 
cate that  the  trial  court  held  the  same  view, 
but  Its  reference  to  the  term  "unusual  and 
extraordinary"  was  not  happy,  and  approach- 
ed close  to  the  danger  line.  The  trouble  with 
the  use  of  these  words,  in  defining  the  duty 
and  responsibility  of  the  railway  compony. 
Is  that  they  require  definition  and  limitation. 
It  should  be  noted,  however,  that  the  instruc- 
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tiouB  given  are  an  exact  reproduction  of 
those  given  and  sanctioned  in  Union  Trust 
Co.  V.  Cuppy,  26  Kan.  754.  It  Is  natural  that 
the  trial  court  should  have  thought  that  the 
instructions  which  had  received  the  express 
approval  of  this  court  might  be  safely  used 
in  a  siiullar  case.  The  test  of  liability,  how- 
ever, 1r  not  whether  the  rainfall  was  unusual 
or  extraordinary,  but  whether  It  was  such  as 
might  ttave  been  reasonably  foreseen  by 
bringing  to  the  buildlug  and  maintenance 
of  the  bridge  such  engineering  knowledge  and 
skill  as  is  ordinarily  applied  to  such  work. 
In  the  minds  of  some  u  freshet  is  neither 
usual  nor  ordinary,  and  since  tliey  do  occur 
occasionally,  and  may  reasonably  he  expected 
to  occur  again,  provision  should  be  made 
for  them.  In  Kansas  City  v.  King,  05  Kan. 
(U,  G8  Pac.  1003,  it  was  contended  that  a 
flood  whicli  was  unusual  was  not  to  be  an- 
ticipated by  the  city.  In  the  opinion  it  is  re- 
marked: "It  is  true  that  the  flood  of  1892 
may  be  said  to  have  t>een  an  unusual  one, 
but  although  unusual  it  was  such  as  had  oc- 
casionally occurred,  and  which  the  city 
should  have  provided  against.  The  testimo- 
ny shows  that  such  floods  had  occurred  at 
irregular  intervals,  and  that  they  would 
again  occur  might  reasonably  liave  been  ex- 
pected. It  Is  true  that  floods  unprecedented 
and  so  extraordinary  as  to  have  been  l>eyond 
reasonable  anticipation  are  not  to  be  provided 
against,  but  witile  floods  like  the  one  which 
occasioned  the  Injury  were  of  rare  occurrence 
in  that  vicinity,  they  had  occurred  so  often 
in  the  past  as  to  warrant  the  belief  that  the 
region  was  subject  to  them,  and  that  tmder 
the  laws  of  nature  they  would  occur  again." 
In  text  law  and  in  decisions  we  frequently 
find  recognition  of  degrees  of  the  unusual  and 
the  extraordinary  In  freshets  and  floods,  but 
always  qualified  by  the  limitation  that  there 
can  be  no  liability  unless  they  are  such  as 
should  have  been  reasonably  anticipated. 
The  Instruction  complaiucd  of,  as  limited 
and  explained  by  other  language  of  the 
charge,  cannot  be  said  to  have  l)een  mislead- 
ing or  prejudicial.  As  will  be  observed,  the 
court.  In  the  instruction  Itself,  expressly  tells 
the  Jury  that  the  railroad  company  was  only 
to  provide  outlets  for  sucli  unusual  and  ex- 
traordinary fresliets  as  might  have  been  rea- 
sonably expecte<l.  and  In  the  following  In- 
structions emphasizes  tiie  view  that  the  de- 
fendant Is  not  liable  for  the  result  of  such 
e.vtraordiuary  rainfall  or  freshets  as  could 
not  have  I>eou  reasonal>ly  anticipated. 

Attention  is  called  to  the  features  of  the 
instructions  which  the  court  said  mnst  be 
noted  by  the  engineers  in  determining  the 
flow  of  water  for  which  provision  should  tje 
made.  Although  the  court  might  very  prop- 
erly have  Included  something  as  to  the  his- 
tory and  liabits  of  the  stream,  the  elements 
enumerated  are  those  ordinarily  laid  down 
In  the  books  and  fairly  include  the  principal 
I'onsiderations.  Tlie  jury  were  expressly 
admonished  that  In  any  event  it  >ras  only 


such  as  might  reasonably  be  expected,  and 
that  this  must  be  determined  "after  careful 
Inspection  of  the  size  of  tbe  stream,  the  wldtb 
of  its  bottom,  the  height  of  its  banks,  its  capac- 
ity for  carrying  water,  and  tbe  surface  of 
the  country  contributing  to  this  flow."  In 
Railway  Co.  T.  Gilleland,  5G  Fa.  445,  94  Am. 
Dec.  Q8,  cited  by  plaintiff  in  error,  the  ele- 
ments which  entered  into  the  determination 
of  what  provision  should  be  made  for  the  flow 
of  water  were  stated,  and  are  substantially 
the  same  as  those  named  by  the  trial  court: 
"The  apparent  facts  indicated  the  duty.  Tbe 
stream,  though  small,  must  find  a  yent,  or 
overflow  the  adjacent  land  and  undermine 
tbe  railroad.  Its  shee,  the  character  of  Its 
channel,  and  tbe  declivity  of  tbe  circumjacent 
territory  which  forms  tbe  watershed.  Indicat- 
ed the  probable  quantity  of  water  to  be  pass- 
ed through.  Proper  engineering  skill  should 
observe  these  circumstances  and  supply  the 
means  of  avoiding  the  Injury  which  would 
result  from  locking  up  the  natural  flow  or 
obstructing  Its  passage  so  as  to  cause  a  re- 
flux in  the  times  of  ordinary  high  water." 
There  is  a  suggestion  that  the  overflow  of 
the  stream  Is  to  be  treated  as  surface  wato:, 
and  that  tbe  company  cannot  be  held  liable 
for  Injury  resulting  from  such  water.  If  the 
water  was  thrown  bade  up<m  the  riparian 
owner  because  of  the  obstruction  of  the  chan- 
nel of  the  stream.  It  Is  Immaterial  by  what 
name  It  Is  designated.  The  party  who  ob- 
structs the  flow  and  causes  tbe  Injury  Is  re- 
sponsible. The  testimony  tends  to  show  that 
the  flooding  of  Herman's  property  was  due 
to  the  narrowing  of  the  passageway  for  the 
water,  and  when  the  bridge  timbers  were 
carried  away  and  the  obstruction  removed  the 
water  quickly  subsided,  although  the  ralnfkll 
continued  unabated  for  some  time  after- 
wards. 

Seeing  no  prejudicial  error  In  the  Instruc- 
tions given  to  the  Jury,  nor  In  the  other  rul- 
ings of  which  complaint  Is  made,  the  Judg- 
ment will  be  aflSrmed. 

GREENE,  MA80M,  SMITH,  and  PORTER, 
J  J.,  concur. 

BURCH,  J.  (dissenting).  Wh«i  the  court 
Instructed  tbe  Jury  that  the  railway  com- 
pany was  reqiilred  to  leave  waterways  or 
openings  sufficient  to  afford  an  outlet  for  all 
water  that  might  reasonably  be  expected  to 
flow  through  tbem,  it  expressed  the  full 
measure  of  tbe  defendant's  duty.  When  the 
court  introduced  the  element  of  the  unusual 
and  extraordlnivy— tbe  rare,  the  unwonted, 
tlie  remarkable,  tbe  strange — It  exceeded  that 
measure.  When  the  court  then  undertook  to 
compress  witbin  the  necessary  limits  that 
which  extends  beyond  the  compass  of  reason 
able  foresight — ^when,  after  leaving  the  field 
of  tbe  defendant's  legal  duty.  It  marched  up 
tbe  bill  and  then  marched  down-~it  confused 
tbe  law  of  the  case.  Besides  this,  the  rail- 
way coiopany  was  held  to  a  reasonable  appre- 
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hension  of  antiiraitl  and  extraordlnaiy  floods 
from  what  are  at  best  bnt  uncertain  indicia 
of  usual  and  ordinary  blgb  water.  Tbe  bls- 
tory  of  tbe  stream,  wblch  Is  the  really  re- 
liable guide,  and  wblch  controlled  the  deci- 
sion in  Kansas  City  v.  King,  65  Kan.  64,  68 
Pac.  1093,  was  excluded,  and  tbe  jnry  was,  in 
effect,  told  bow  railway  engineers  should 
predict  unprecedented  floods  from  the  com- 
mon features  of  all  water  courses.  In  the 
rase  of  Union  Trust  Co.  v.  Cuppy,  26  Kan. 
754,  from  wblch  tbe  Instructions  were  faith- 
fully copied,  the  natural  channel  of  a  stream 
100  feet  wide  was  filled  up  and  the  water  was 
diverted  through  a  culvert  30  feet  wide  con- 
structed south  of  the  water  course.  There 
an  engineering  problem  was  presented — the 
computation  of  an  equivalent  for  the  old  chan- 
nel to  be  made  from  the  width  of  Its  bottom, 
the  height  of  its  banks  and  the  factors  con- 
tributing to  velocity,  etc.  Was  the  culvert 
big  enough  to  do  tbe  work  of  the  creek?  No 
such  question  Is  presented  here.  Besides,  this 
court  did  not  approve  the  obtrusion  of  tbe 
unusual  and  extrnordluaty  Into  that  case. 
An  Investigation  of  the  record  disclosed  am- 
ple evidence  to  prove  that  tbe  culvert  was 
manifestly  Incapable  of  taking  care  of  tbe 
water  of  tbe  stream.  Hence,  the  verdict  was 
allowed  to  stand;  not  because  the  instruc- 
tion was  good  law,  but  because  It  could  not 
be  said  to  be  prejudicially  erroneous. 

In  this  case  the  railroad  comi)any  was  en- 
titled to  a  complete,  correct,  and  nnamblg- 
nous  htstructlou  dpflulug  Its  duty  under  tbe 
facts  of  its  own  ease,  and  a  new  trial  should 
l>e  awarded  in  order  that  It  may  enjoy  that 
opportunity. 

GRAVES,  J.,  concurs  in  tbe  above  dissent 


BYUXES   et   al.   v.    .TOUX   DEERE   PLOW 
CO. 

(Supreme  Court  of  Kansas.    June  9,  lOOC) 

ExrofPTiONS— Foon  fob  Cattle. 

Under  subdivisions  3  and  G  of  section  3018, 
Gen.  St.  inoi,  which  read: 

"Fifth.  Two  cows,  ten  hogs,  one  yoke  of 
oxen,  and  one  horse  and  mule,  or  in  lieu  of  one 
yoke  of  oxen  and  one  horse  or  mule,  a  span  of 
horses  or  mules. 

"Sixth.  The  necessary  food  for  the  support 
of  the  stock  mentioned  in  this  section  for  one 
year,  either  provided  or  growing,  or  both,  as 
tlie  debtor  may  choose." 

— A  person  who  is  not  the  owner  of  all  or  some 
portion  of  the  stock  mentioned  in  subdivision 
J)  is  not  entitled  to  the  benefit  of  subdivision  «J. 
Wlien  a  person,  who  is  the  owner  of  a  part  of 
said  stock,  is  entitled  to  tbe  benefit  of  subdivi- 
sion 6,  the  exemption  of  food  will  be  limited 
to  the  amount  neressary  for  the  support  of  so 
much  of  such  stock  as  may  be  owned  by  such 
person. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Exemptions,  i  43.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pottawatomie 
County ;  Robert  C.  Ilelzer,  Judge. 


Action  by  tbe  John  Deere  Plow  Company 
against  T.  J.  Byrnes  and  Paul  Huyke.  Judg- 
ment for  plalntifi*,  and  defendants  bring  er- 
ror.   AflJrmed. 

W.  F.  Chains  and  B.  C.  Mitcbner,  for  plain- 
tiffs in  error.  B.  II.  Tracy,  for  defendant 
in  error. 

GRAVES,  J.  M.  L.  Stalker,  one  of  the 
plaintifTs  in  error,  owned  a  crop  of  corn  uiwu 
which  he  gave  a  chattel  mortgage  to  tbe  de- 
fendant in  error.  Afterwards  he  sold  and 
delivered  the  com  to  bis  coplaiutilfs  in  error, 
who  converted  It  to  their  own  use.  Tbe 
defendant  in  error  then  commeuced  this  suit 
to  recover, tbe  value  of  tbe  lieu  which  it  bad 
on  tbe  corn  by  virtue  of  tbe  chattel  mort- 
gage. 

Tbe  plaintiffs  in  error  claim  that  tbe  corn 
when  mortgaged  was  exempt  under  setrtion 
3018,  Gen.  St.  1901,  and,  the  wife  of  Stalker 
not  having  Joined  In  tbe  mortgage,  no  lien 
was  created  thereby.  The  statute  under 
which  tbe  exunption  is  claimed  rcads: 
"Every  person  residing  in  this  state,  and  be- 
ing tbe  bend  of  a  family,  shall  have  exempt 
from  seizure  and  sale  upon  any  attacluneut, 
execution  or  otlier  process  Issued  from  any 
court  In  this  state,  tbe  following  articles 
of  personal  property:  •  •  •  Fifth.  Two 
cows,  ten  bogs,  one  yoke  of  oxen,  and  one 
horse  and  mule,  or,  iu  lieu  of  one  yoke  of 
oxen  and  one  boi-se  or  mule,  a  span  of  horses 
or  mules.  Sixth.  The  necessary  food  for 
the  support  of  the  stock  mentioned  Iu  this  sec- 
tion for  one  year,  either  provided  or  growing, 
or  both,  as  tbe  del)tor  may  choose."  Tbe 
defendant  In  error  claims  that  tbe  corn  was 
not  exempt  for  the  reason  that  tbe  mortgagor 
did  not  own  the  stock  mentioned  in  tbe  fifth 
subdivision  of  the  statute,  when  the  mort- 
gage was  executed.  Tbe  plaintiffs  in  error 
Insist  that  the  exemption  of  the  food  men- 
tioned In  tbe  sixth  subdivision  of  tbe  statute 
Is  absolute  and  does  not  depend  upon  the 
ownership  of  the  stock  mentioned  in  tbe  pre- 
ceding subdivision.  The  trial  court  held 
that  the  com  was  not  exempt  Whether 
this  ruling  of  the  court  was  erroneous  or  not 
is  the  only  question  presented.  We  thiidi 
the  i-ourt  was  correct. 

Under  the  seventh  subtllvlslon  of  this  sec- 
tion, which  reads:  "The  grain,  meat,  vege- 
tables, groceries  and  other  provisions  on  hand 
necessary  for  the  support  of  tlie  debtor  and 
his  family  for  one  year,  and  also  all  the  fuel 
on  band  necessary  for  their  use  for  one  year" 
— It  was  held  in  the  case  of  George  v.  Hunter, 
48  Kan.  6.51.  29  Pac.  1148,  .TO  Am.  St  Kep. 
.T2.").  that  a  debtor  who  bad  an  abimdance  of 
grain,  but  none  of  the  other  articles  nmned, 
could  not  retain  any  part  of  the  grain  above 
the  amount  necessary  for  tbe  support  of  his 
family  for  one  year  for  the  jinrimse  of  buy- 
ing tbe  articles  which  be  did  not  have.  It 
was  contended  in  that  case  that  the  word 
"support,"  as  tised  In  the  subdivision  being 
considered,    meant    enough   to   support   the 
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family  generally,  and  not  merely  Bufflclent 
to  supply  it  witli  bread  for  tbe  time  stated. 
It  was  held,  however,  that  the  more  limited 
meaning  was  proper.  It  seems  that  the  pur- 
pose of  siil>division  6  must  be  to  exempt 
tbe  food  tlierein  mentioned,  only  in  cases 
where  It  Is  made  necessary,  because  the  debt- 
or has  tlie  stock  to  be  supportetl.  The  ex- 
euiiition  of  the  stock  suggests  that  provision 
must  be  made  for  its  support,  otherwise  the 
exemption  would  be  a  burden  rather  than  a 
favor.  This  precise  question  was  decided  by 
the  Supreme  Court  of  Michigan  In  the  case  of 
King  V.  Moore,  10  Mich.  538.  The  statute  of 
that  state  was,  in  substance,  the  same  as 
the  statute  of  Kansas.  It  was  there  decided 
that  the  food  exempt  for  the  support  of 
stock  only  applied  when  the  debtor  had 
the  anhnals  mentioned.  In  Wisconsin  the 
statute  is  almost  In  the  same  language  as 
that  of  this  state,  and  It  was  there  held.  In 
the  case  of  Cowan  v.  Main,  24  Wis.  SCO,  that 
the  foo<l  was  not  exempt  where  the  debtor 
did  not  have  the  animals.  In  the  opinion, 
the  court  cited  and  followed  the  case  of 
King  V.  Moore,  supra,  and  quoted  therefrom 
as  follows:  "We  are  all  clearly  of  opinion 
that  this  exemption  cannot  extend  beyond 
what  is  sufficient  to  keep  such  of  the  ani- 
mals as  the  defendant  may  have  at  the 
time  of  the  le\-y.  This  exemption  is  given  to 
render  that  of  the  animals  practically  bene- 
ficial, as  it  would  be  of  little  use  to  exempt 
the  animals  if  the  food  necessary  for  their 
sustenance  were  liable  to  be  taken  from  the 
owner.  But,  if  the  debtor  have  none  of  the 
animals  specliied,  the  reason  for  exempting 
the  food  for  them  wholly  falls.  If  he  has 
none  of  the  animals  which  tbe  statute  ex- 
empts, there  Is  nothing  upon  which  this 
exemption  of  animals  can  operate,  and  tbe 
exemption  of  feed  for  such  animals,  which 
Is  dependent  upon  It,  falls  with  it.  If  the 
statute,  in  cases  where  the  debtor  has  not  the 
full  amount  of  the  property  exempted  by  this 
section,  had  provided  an  exemption  of  money 
or  other  proiierty  for  tlie  purpose  of  enabling 
him  to  purchase  enough  to  make  up  tbe 
deficiency,  there  might  be  good  reason  for 
holding  the  feed  for  the  animals  exempted, 
though  he  had  not  the  animals  at  the  time 
of  the  levy ;  but  tlie  statute  has  adopted  no 
such  principle."  The  case  of  Foss  v.  Stewart, 
14  Me.  .'512,  is  to  the  same  effect.  The  only 
case  cited  which  holds  to  the  contrary  is 
Olin  V.  Fox,  79  Minn.  4o0,  82  N.  W.  8ja 
This  case  gives  a  contrary  construction  to  a 
statute  almost  identical  with  that  of  this 
state.  It  cites  and  seems  to  base  the  decision 
upon  the  case  of  Kimball  v.  Woodruff,  55 
Vt.  229,  but  tlie  decision  of  that  case  was 
placed  iiiKin  the  peculiar  language  of  the 
Vermont  statute,  which  materially  differs 
both  with  the  Minnesota  and  Kansas  stat- 
utes. Tlie  Minnesota  court  was  divided,  and 
Justice.  Lewis  filed  a  dissenting  opinion,  from 
which  we  quote  the  following:  "It  is  true 
that  exemption  laws  should  be  construed  lib- 


erally, 80  aa  to  cariy  out  the  leglslatire  In- 
tent. Such  statutes  are  founded  upon  the 
benevolent  purpose  of  guarding  debtors  from 
want,  who  have  suffered  from  misfortune  or 
improvidence.  And,  If  a  strict  and  literal 
rendering  of  such  a  statute  leads  to  a  con- 
clusion out  of  harmony  with  its  spirit,  suf- 
flcieut  latitude  should  be  granted  to  Ktill 
lireserve  its  purpose.  The  exemption  laws  of 
this  state  in  reference  to  iiersonal  proi>erty 
are  based  upon  a  logical  system.  First,  there 
is  a  class  of  exemptions,  found  in  the  first 
five  subdivisions,  common  to  all  debtors:  The 
family  Bible,  books,  musical  iustrumeuts, 
church  pew,  burial  lot,  family  wearing  appar- 
el, and  bouseliold  goods,  and,  by  the  amend- 
ment of  18U8,  tbe  sewing  machine.  Then 
the  statute  deals  with  debtors  with  referi'uce 
to  their  business  or  employment,  the  tools 
and  implements  of  a  mechanic,  the  library  of 
a  professional  man,  the  outfit  of  the  printer 
or  publisher,  the  wages  of  tbe  laborer,  and 
tbe  stock  enumerated  in  the  sixth  subdivision, 
and  the  necessary  food  for  the  same  for  one 
year's  support.  While  this  section  applies  to 
nil  debtors  possessing  the  stock,  yet  the 
Legislature  must  have  contemplated  that  the 
owners  of  the  stock  thus  exempted  were  to 
some  extent  dependent  upon  It  as  their  means 
of  living.  The  object  in  exempting  the  food 
is  to  give  full  force  and  effect  to  the  exemp- 
tion of  the  stock.  It  would  be  a  serious  mat- 
ter to  leave  the  owner  with  his  stock,  but  no 
food  for  them.  Hence  the  exeuiption  of  the 
stock  is  made  effective  by  providing  the  foo<L 
There  is  no  object  in  exempting  the  food  If 
there  be  no  stock  to  consume  it.  If  it  had 
been  the  intention  of  the  I>eglslnture  to  ex- 
empt the  food  without  reference  to  the  stock, 
how  simple  a  matter  to  state  It  so."  In 
the  Wisconsin  Case  the  court  was  of  the 
opinion  that.  If  the  debtor  did  not  have  the 
stock  at  the  time  of  the  levy  upon  tbe  food, 
but  had  a  present  bona  fide  Intention  of 
Immediately  acquiring  such  animals,  the  food 
would  be  exempt  No  such  condition  existed, 
however,  in  that  case,  and  none  such  Is  pre- 
sented here. 

On  the  whole  case,  we  conclude  that,  as  the 
mortgagor  did  not  have  tbe  stock  mentioned 
in  the  statute  at  tbe  time  tbe  mortgage  was 
executed,  the  com  was  not  exempt,  and  tbe 
signature  of  the  wife  was  not  essential  to 
the  validity  of  the  mortgage,  and  the  mort- 
gagee acquired  a  lien  uiion  the  corn,  and 
may  recover  the  value  thereof  from  the 
plaintiffs  in  error. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


ATCHISON,   T.  &  S.  F.  RY.  CO.  ▼. 

BOURDBTT. 

(Supreme  Court  of  Kansas.    June  9,  1900.) 

Cabbiers— Refusal  to  Deltveb  Fbeioht. 

A  railway  company  reoe!ve<*  shipment  of 
freight  with  the  freight  charges  paid  in  adranoc. 
At  tbe  point  of  delivery  its  local  agent  demand- 
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ed  payment  by  the  rotiRiKiior  of  additional  freight 
charges  under  a  difTeront  olasslfiration,  and  also 
payment  of  a  former  freijtht  bill,  whifh  he  <K>n- 
ceived  to  be  due  the  company  from  the  Hame  con- 
signor for  a  pi-evious  shipment  of  the  same  arti- 
cle, and  refused  to  deliver  the  sliipment  unless 
these  additional  sums  were  paid.  After  withhold- 
ing iiossesKion  for  .seven  du.VH.  the  company  ma<le 
delivery  without  requiring  payment  of  either 
claim.  Held,  in  an  action  for  damages,  tliat 
the  demand  for  payment  of  <harges  for  a  former 
shipment  and  refusal  to  deliver  nnless  such  de- 
mand was  complied  with  render  the  withholding 
unlawful,  and  preclude  any  inquiry  into  the 
merits  of  the  other  demand,  and  the  company 
is  liable  for  the  value  of  the  use  of  the  ship- 
ment for  the  time  it  was  nnlawfully  withheld. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  Coimty; 
C.  L.  Swarts,  Judge. 

Action  by  Doii^las  Bourdett  ajsaluRt  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
l)any.  Judgment  for  plaintifC.  Defendant 
brings  error.    Affirmed. 

Douglas  Bourdett  brought  this  action 
against  the  railway  company  to  recover  dam- 
'nges  on  account  of  the  willful  and  unlawful 
withholding  of  a  freight  ahipment.  He  was 
employetl  in  the  business  of  drilling  wells 
for  gas  and  oil,  and  operated  a  well-drilling 
otitflt  In  Cowley  coimty.  On  July  2,  1904, 
the  drill  was  broken,  and  for  the  purpose  of 
having  it  repaired  he  delivered  it  to  the  rall- 
Ava.v  company  at  WInfield  for  shipment  to 
Independence,  consigned  to  Bovalrd  &  Co.,  a 
lirm  doing  general  repair  work  at  that  place, 
and  ]>re|)aid  the  freight  charges  thereon. 
T'pon  the  arrival  of  the  drill  at  Independence, 
Bovalrd  &  Co.,  having  been  notified,  had  their 
fires  and  men  ready  to  begin  work  at  once 
uiK)n  the  repairs,  expecting  to  complete  the 
same  witliin  five  hours  and  reship  to  Bour- 
dett. They  demanded  the  drill  and  were  In 
the  act  of  unloading  it  from  tlieir  side 
track,  when  Informed  by  the  agent  of  the 
railway  company  at  Indeiiendence  that  it 
■would  not  be  delivered  until  an  additional 
sum  was  paid,  amounting  to  $.'!S.20.  A  bill 
was  presented  to  them  by  the  agent's  clerk 
for  this  nraount.  made  up  of  two  separate 
items,  one  of  ?18.80  additional  freight  char- 
go.s.  and  one  of  $19.40  which  the  agent  clnlm- 
<h1  was  due  on  a  prior  shii»ment  of  the  same 
drill.  As  soon  as  he  was  notified  by  Bovalrd 
&  Co.  of  the  refusal  to  deliver  the  shipment, 
Bourdett  saw  the  railway  agent  at  Wlnfleld 
about  the  matter,  who  informed  him  that  the 
agent  at  Independence  had  exceeded  his  au- 
thority, and  that  he  would  w.re  him  to  re- 
lease the  shipment.  After  a  second  letter 
from  Bovalrd  &  Co.,  he  again  called  upon  the 
Wintleld  agent  and  was  told  that  the  agent  at 
Indeiiendence  was  Inclinrd  to  be  stubborn; 
that  he  had  repeatedly  wired  him,  hut  conid 
get  no  answer.  The  railway  company  Ijeld 
the  shipment  from  the  morning  of  July  .">th 
to  the  afternoon  of  July  11th.  and  then  the 
agent  at  Independence  released  it  upon  a 
telegraphic  order  from  the  auditor  to  deliver 
the  sliii)mcnt  as  If  it  had  been  loaded  in  a 


box  car  and  withotrt  demanding  the  extra 
charges.  It  was  repaired  on  the  12th  of  July 
and  re.iliipped  to  Wlufleld  on  the  same  flat 
<-ar  and  at  the  same  rate.  It  appeared  that 
the  railway  company  was  Informed  of  the 
punwse  of  the  shipment  at  the  time  it  was 
received  at  WInfleld  and  during  the  time  it 
was  withheld  at  Independence. 

In  the  petition  it  was  alleged:  "That  the 
defendant,  without  any  legal  reason  or  e.xcuse 
therefor,  but  for  the  purjiose  of  annoying,  de- 
laying, and  injuring  this  plaintiff,  and  after 
having  received  in  advance  the  full  freight 
charges  for  said  shipment,  and  after  having 
been  informed  and  well  knowing  that  said 
shipment  was  made  for  the  purpose  of  hav- 
ing the  same  repaired,  and  that  any  delay 
upon  its  part  would  cause  the  plaintiff  an- 
noyance and  damages,  willfully  withheld  tlie 
possession  thereof,  and  refused  and  prevented 
the  said  Bovalrd  &  Co.  the  iMssession  of  said 
shipment  for  the  period  of  eight  days.  That 
the  said  Bovaii-d  &  Co.  were  ready,  willing, 
and  able  to  repair  said  shipment  and  reship 
the  same  to  plaintiff  within  five  Iwurs  after 
its  reffelpt.  That  by  said  ^v^ongful  and  un- 
lawful acts  of  the  defendant  this  plaintiff 
was  deprived  of  the  use  of  said  shipment, 
and  that  its  use  w-as  worth  the  sum  of  $20 
per  day,  and  that  by  reason  thereof  this 
plaintiff  has  been  damaged  in  the  sum  of 
$ltiO."  It  was  also  alleged  that  the  failure 
to  deliver  the  drill  cansed  defendant  In  error 
to  lose  the  well  upon  which  he  was  at  work 
at  the  time  the  drill  broke.  Upon  the  trial 
the  Jury  returned  a  verdict  In  favor  of  de- 
fendant In  error  for  $200,  and  found  In  an- 
swer to  special  questions  that  the  damages 
to  the  well  amounted  to  $00,  and  the  value 
of  the  use  of  the  drill  for  the  time  it  was 
•withheld  was  $140.  Defendant  in  error  re- 
mitted the  amoujit  of  damages  allowed  for 
the  loss  of  the  well,  loavlng  only  the  damages 
for  loss  of  the  use  of  the  drill  in  controversy. 

Wm.  R.  Smith.  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  in  error.  O.  P.  Fuller,  for 
defendant  in  error. 

PORTER,  J.  (after  stating  the  facts). 
Plaintiff  in  error  demurred  to  the  evidence, 
which  was  overruled.  It  also  asked  for  a 
peremptory  instruction,  which  was  denied. 
Error  is  assigned  upon  these  rulings  of  the 
coiu't,  and  It  is  contended  that  defendant  in 
error  failed  to  make  a  prinm  facie  case,  he- 
cause  there  was  a  failure  of  proof  of  the 
allegation  In  the  petition  that  the  company 
willfully  and  without  any  legal  reason  or 
excuse  withheld  the  shipment  from  the  con- 
signee at  Independence.  It  Is  urged  that 
plaintiff's  evidence  shows  that  the  shipment 
was  not  delivered  liecause  of  refusal  to  pay 
the  additional  freight  charges  demanded : 
that  as  a  matter  of  law  it  devolved  upon 
plaintiff  below  to  prove  that  the  charges 
were  extortionate,  illegal,  unreasonable,  or  In 
excess  of  the  regular  tariff  rate  charged  oth- 
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er  persons  for  like  shipments.  The  rnilway 
company  on  the  trial  sought  to  excuse  Its 
demand  for  the  additional  freight  charges 
on  the  ground  that,  as  the  stem  of  the  drill 
was  too  long  to  go  In  a  box  car  with  side 
doors,  it  was  shlpxied  on  a  flat  car,  and  there- 
by became  subject  to  a  minimum  chnrKe 
equal  to  the  charge  for  5,000  pounds  at  flrst- 
cluss  rate  under  the  Western  Classlflcatlon, 
which  made  the  charges  amount  to  f23,  and 
that  the  difference  between  this  and  the 
$4.20  prepaid  was  the  $18.80  demanded  by 
tlie  agent  at  Independence. 

Plaintiff  in  error  Insists  that  it  Is  the  law 
that  the  shipper  must  tender  the  freight  char- 
ges before  he  is  entitled  to  possession ;  that 
if  he  believes  the  charges  extortionate  or 
unreasonable  he  may  pay  under  protest  and 
sue  to  recover  the  excess,  or,  it  is  said,  he 
may  bring  his  action  in  replevin  to  recover 
the  possession ;  and,  because  defendant  in  er- 
ror pursued  neither  of  these  remedies.  It  Is 
argued  that  he  cannot  maintain  an  action 
for  damages  for  withholding  the  possession. 
If,  before  he  Is  entitled  to  possession,  he 
must  tender  the  freight  charges,  his  action 
in  replevin  would  fail,  because  tender  hud 
not  been  made.  Again,  If  It  be  true  tliat 
he  cau  maintain  an  action  in  replevin,  he 
could,  in  the  same  action,  recover  damages 
lor  the  unlawful  withholding;  and  it  is  ar- 
gued by  defendant  In  error  that,  having  ob- 
tained possession  without  replevin,  he  should 
be  allowed  to  maintain  an  action  for  dam- 
ages alone.  It  is  assumed  In  the  argument 
of  plaintiff  iu  error  as  well  as  in  the  en- 
tire brief  that,  as  a  matter  of  fac-t,  the  drill 
was  withheld  by  the  agent  at  Independence 
for  refusal  to  pay  $18.80  freight  charges. 
The  evidence  of  defendant  iu  error  was  that 
the  agent's  clerk  notified  Bovaird  &  Co.  that 
the  drill  would  not  be  delivered  until  $:i8.20 
was  paid.  Including  not  only  the  extra  freight 
which  the  company  claimed  as  due  under  the 
Western  Classlflcatlon,  but  an  old  account 
of  $19.40,  which  the  agent  said  was  due 
from  the  consignor  for  shipping  the  same 
drill  several  months  previously. 

The  jury  In  tlieir  answers  to  special  ques- 
tions found  this  to  be  the  fact.  It  will  not 
be  necessao'  in  our  view  of  the  case  to  con- 
sider the  questions  suggested  by  plaintiff 
in  error  as  to  the  relative  rights  of  the  par- 
ties, and  the  remedies  of  a  consignor  of 
freight  In  a  case  where  the  refusal  to  deliver 
was  for  the  failure  to  pay  freight  charges, 
nor  to  Inquire  what  effect  the  prepayment  of 
the  freight  charges  demanded  at  the  iwint 
of  shipment  had  upon  the  rights  of  the  con- 
signor to  Immediate  delivery.  Under  any 
theory  which  might  be  taken  of  these  ques- 
tions, the  fact  remains  tli:-'  the  agent  of  the 
railway  comi)any  at  Indi'iiendence  include<l 
in  Ills  demand  and  Insisted  upon  payment  of 
a  claim  which  did  not  arise  out  of  the  con- 
tract for  shipment  and  which  had  no  possible 
connection  witli  It    With  as  much  i)roprlety 


he  might  have  withheld  delivery  until  a  claim 
of  the  passenger  department,  which  be  con- 
ceived to  be  due  the  company,  or  a  board  bill 
of  bis  own  against  the  consignor,  was  paid. 
In  view  of  the  arbitrary  conduct  and  unrea- 
sonable delay  of  the  railway  company,  every 
presumption  should  be  indulged  In  favor  of 
the  Judgment  In  this  case. 

It  is  attacked  as  an  allowance  of  specula- 
tive damages,  as  not  supiiorted  by  any  evi- 
dence showing  actual  loss  of  the  use  of  the 
drill  for  seven  days,  and  because  it  is  said 
the  wages  of  the  men  employed  by  defend- 
ant In  error  was  considered  by  the  Jury  in 
determining  the  value  of  the  use.  There 
was  some  evidence  that  the  use  of  the  drill 
to  defendant  in  error  was  worth  $20  per  day. 
and  that  the  delay  in  the  delivery  of  It  oc- 
casioned the  loss  of  at  least  seven  days'  use. 
under  the  circumstances,  sufficient,  we  think, 
to  supiwrt  the  verdict  It  is  Immaterial, 
therefore,  that  the  Jury  disregarded  the  evi- 
dence In  their  special  finding  In  reference  to 
the  usual  and  ordinary  freight  charges  for 
similar  shipments,  and  In  answer  to  the 
<luestIon  whether  the  railway  company  used 
in  Its  business  a  book  known  as  the  "Western 
Classification."  The  action  of  the  company 
iu  withholding  delivery  for  refusal  to  pay 
a  claim  wholly  disconnected  with  the  con- 
tract of  carriage  precludes  an  inquiry  Into 
the  merits  of  Its  other  demand. 

We  have  examined  the  other  errors  sug- 
g<-8ted,  but  find  nothing  requiring  a  re- 
veraaL 

The  judgment  therefore  will  be  affirmed. 
AU  the  Justices  concurring. 


ATCniSOX,  T.  &  S.  F.  RT.  CO.  v.  BAUM- 

(JAUTNRU. 
(Supreme   Court   of   Kansr-s.     June   9,    lOOiX) 
IlAi  uioADs  —  Accident   at  Cbossino  —  Pbe- 

SX'MPTIOSS. 

In  an  action  for  dnmiiKes  by  the  adminis- 
trator of  a  deceased  person  who  waa  killed 
while  driving  a  team  over  a  railway  CTOssiug, 
where  there  is  no  testimony  ghowing  wliat  de- 
ceased did  iiniue<UateIy  before  and  at  the  time 
he  went  ui>on  the  rrossingr,  it  is  presumed  that 
he  was  in  the  exercixe  of  proper  care,  and  that 
before  going  uiion  the  crossing  he  both  looked 
and  listened  for  an  approaching  train,  and 
from  this  presumption  the  jury  may  so  find: 
Irtit.  in  the  absence  of  any  testimony  showing 
what  iiapiiened,  the  jury  is  not  warranted  in 
as.>!uming.  in  order  to  account  for  his  going 
uiwn  the  crossing  that  his  team  became  frighten- 
ed and  that  he  lost  control  of  them.  One  pre- 
sumption of  fact  cannot,  in  law,  become  the 
basis  of  another  presumption  of  fact. 

lEd.  Xote. — For  cases  in  point  see  voL  41, 
Cent  Dig.  Railroads,  Si  1121,  1122.J 

(Syllabus  by  the  Court) 

Error  from  District  Court  Harvey  County; 
P.  J,  Galle,  Judge. 

Action  by  W.  C.  Baunigartner  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  defendant 
brings  error.    Reversed  and  remanded. 
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Wm.  R.  Suiitb,  O.  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  In  error.  Branine  &  Bra- 
nine,  for  defendant  In  error. 

PORTER,  J.  The  administrator  of  the 
estate  of  A.  Bauiugartuer  recovered  damages 
of  $3,000  for  the  death  of  his  intestate  who 
was  killed  by  a  train  of  plaintiff  In  error  at 
a  highway  crossing.  The  railway  company 
brings  error. 

The  petition  alleged,  as  negligence  of  de- 
fendant, In  substance:  (1)  That  defendant 
negligently  constructed  the  highway  crossing 
in  such  a  manner  as  to  make  It  imsafe  and 
dangerous.  (2)  That,  in  view  of  the  dan- 
gerous nature  of  said  crossing,  defendant 
was  running  Its  train  at  an  excessive  and 
dangerous  rate  of  speed.  (3)  That  defend- 
ant failed  to  sound  the  engine  whistle  for 
such  crossing.  (4)  That  when  deceased  was 
approaching  the  crossing,  his  team  became 
frightened  and  unmanageable  because  of  the 
sudden  approach  of  the  train  from  their  rear, 
without  the  whistle  of  the  engine  being  sound- 
ed, and  were  beyond  bis  control,  running 
along  the  highway  and  approaching  the 
crossing ;  that  the  engineer  and  fireman  upon 
the  engine  of  said  train  discovered  and  saw 
the  danger  and  imminent  peril  of  the  deceased 
caused  by  their  failure  to  sound  the  whistle, 
and  the  sudden  and  uncontrollable  fright  of 
his  team,  in  ample  time  so  that,  by  the  ex- 
ercise of  reasonable  care,  the  control  of  the 
engine  could  have  been  bad,  and  Its  speed 
slackened  so  as  to  have  protected  and  saved 
the  life  of  the  deceased,  but  that  the  engineer 
and  fireman  negligently  failed  to  perform 
such  duty.  The  answer  of  defendant  was  a 
general  denial,  and  that  the  deceased  was 
guilty  of  failure  to  exercise  proper  care  by 
driving  bis  team  upon  the  track  immediately 
in  front  of  an  approaching  train. 

Mr.  Baumgartner,  the  deceased,  lived  on  a 
farm  In  Harvey  county.  In  December,  1903, 
he  was  traveling  from  Hutchinson  with  a 
wagon  load  of  salt,  drawn  by  a  team  of 
horses,  and  reached  tbe  crossing,  where  he 
was  killed,  at  about  11  o'clock  in  the  fore- 
noon. He  was  08  years  of  age  and  in  the 
possession  of  all  his  facnlties.  It  was  a 
clear  day,  somewhat  chilly,  with  a  wind 
from  tbe  north.  He  was  driving  east  along 
the  section  line  road,  about  14  mile^  from 
the  neighborhood  where  he  lived,  and  the 
train  which  struck  him  was  going  in  an  east- 
erly direction.  The  railway  runs  a  little 
south  of  east,  almost  parallel  with  the  high- 
way for  a  mile  and  interBects  the  highway 
at  an  acute  angle.  About  15  rods  west  of 
the  crossing  the  beaten  track  of  tbe  public 
road  bears  off  to  the  south  side  of  the  road 
and  then  curves  back  to  the  north  in  order 
to  cross  tbe  railway  track  at  right  angles. 
No  one  who  testified  !<aw  the  deceased  when 
he  was  struck  or  immediately  before  he  went 
upon  the  crossing.  One  witucss,  Mr.  Howell, 
going  west  wit^  a  team,  pas.sed  hiiti  about 
300  yards  \veat  of  the  crossing  and  said  that 


he  was  sitting  on  the  spring  seat,  driving 
along  in  the  usual  way  with  his  horses  iu 
a  walk.  This  witness,  soon  after  passing  the 
deceased,  looked  ahead,  saw  and  heard  the 
train  coming  from  the  west  nearly  a  mile 
away.  He  testified  that  afterwards  he  turn- 
ed and  looked  once  at  Baumgartner  and 
thought  the  latter  was  then  about  entering 
the  curve  in  the  road  to  the  south,  which 
was  about  250  feet  from  the  crossing;  that 
he  could  not  tell  exactly  what  the  team  was 
doing,  but  the  last  be  saw  of  them  they  were 
either  running  or  going  out  of  a  walk.  This 
witness  was  then  more  than  a  quarter  of  a 
mile  from  the  deceased,  and  the  train  was 
somewhere  near  the  whistling  post  Two 
other  witnesses  who  drove  past  Jlr.  Baum- 
gartner west  of  the  crossing  testified.  They 
had  barely  time  to  make  the  crossing  them- 
selves ahead  of  the  train,  and  did  not  look 
back,  and  therefore  knew  nothing  of  what 
deceased  was  doing  at  the  time  he  came  to 
the  crossing.  When  they  passed  him  be  had 
control  of  his  team  and  the  team  was  going 
in  a  quick  walk.  Here  the  direct  evidence 
as  to  what  occurred  ends.  The  jury.  In  an- 
swer to  special  questions,  found  that  the  train 
was  running  at  45  miles  per  hour;  that  de- 
ceased looked  or  listened  for  the  approach 
of  a  train  before  going  on  the  crossing;  and 
also  found  that  by  looking  he  could  have  seen 
an  approaching  train  for  the  distance  of  a 
milfe  Although  there  was  a  confiict  In  the 
evidence  as  to  whether  the  train  whistled 
at  the  post,  1,340  feet  west  of  the  crossing, 
the  general  finding  was  against  the  railway 
company,  and  there  was  evidence  to  support 
the  finding.  There  was  no  evidence  that  de- 
ceased looked  or  listened  for  an  approaching 
train  before  be  went  upon  the  crossing,  but, 
in  the  absence  of  any  evidence  on  this  point, 
the  law  presumes  from  the  natural  Instinct 
of  self-preservation  that  he  both  looked  and 
listened.  Dewaid  v.  K.  O.,  Ft.  S.  &  G.  R. 
Co.,  44  Kan.  586,  24  Pac.  1101;  C,  R.  I.  & 
P.  Ry.  Co.  V.  Hinds,  50  Kan.  758,  44  Pac. 
993;  Railroad  Co.  v.  Hill,  57  Kan.  139,  45 
Pac.  581 ;  Railroad  Co.  v.  Gallagher,  68  Kan. 
424,  75  Pac.  4C0,  64  L.  R.  A  344.  It  was 
claimed  on  the  trial  that  the  noise  of  the 
train  suddenly  approaching  from  the  rear, 
and  the  sound  of  the  wlilstle  Just  before  the 
train  reached  the  crossing,  frightened  the 
team ;  that  the  deceased  lost  control  of  them ; 
and  that  this  accounted  for  his  presence  on 
the  track. 

Counsel  for  defendant  in  error  argues  here, 
as  he  doubtless  urged  upon  the  jury,  that 
there  Is  no  other  reasonable  explanation  of 
the  conduct  of  the  deceased  except  to  assume 
that  he  lost  control  of  his  team.  OtherAvises 
it  is  said,  he  would  not  have  been  upon  the 
crossing,  for  he  looked  and  li.stcued,  and 
could  see  and  appreciate  the  obvious  danger 
of  attempting  to  cross.  Ui)on  the  presump- 
tion of  tlie  law,  tiiat,  in  the  absence  of  all 
evidence  of  what  deceased  did,  he  is  held  to 
have  exercised  proper  care  and  caution,  couu- 
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sel  seeks  to  base  another  presumption,  and 
to  argue  that,  under  the  circumstances  of 
this  case,  It  must  be  presumed  that  deceased 
lost  control  of  his  team.  But  If  this  was 
the  fact  It  must  be  established  by  proof. 
The  law  will  not  presume  in  the  absence  of 
all  proof  that  any  i)arti<nilar  thing  caused 
the  dec-e.'ised  to  go  upon  the  crossing.  When 
facts  are  proved  or  admitted.  It  Is  proper  to 
draw  from  them  all  reasonable  Inferences  In 
order  to  sustain  a  verdict;  but  the  law  re- 
quires that  the  facts  from  which  presump- 
tions are  to  arise  must  be  established  by 
direct  evidence.  Starkie  on  Ev.  p.  57.  The 
jury  were  proiieriy  Instructed  that  they 
might  presume.  In  the  absence  or  any  evi- 
dence as  to  the  conduct  of  deceased  when  he 
went  upon  the  crossing,  that  he  both  loolted 
and  listened  for  an  approaching  train,  but 
this  presumption  is  not  a  circumstance  in 
proof  nor  does  It  furnish  legitimate  founda- 
tion for  a  second  presumption.  Railway  Co. 
V.  Ilhoades,  M  Kan.  553,  C8  Pac.  58;  Phlla. 
City  Pass.  Railway  Co.  v.  Ilenrlce,  92  Pa. 
431,  37  Am.  Rep.  699;  Morris  v.  I.  &  St.  Ir. 
R.  R.  Co.,  10  111.  App.  389 ;  Lawson  on  Pre- 
sumptive Ev.  (2d  Ed.)  p.  052,  rule  118;  22 
A.  &  E.  Enc.  of  Law,  p.  1230. 

The  case  must  therefore  be  reversed,  and  a 
new  trial  granted,  for  failure  of  proof. 
There  was  no  proof  whatever  In  reference  to 
this  matter,  and  yet  It  Is  apparent  that  the 
jury  in  the  general  verdict  adopted  the  the- 
ory of  defendant  In  error.  In  his  oral  argu- 
ment, counsel  practically  concedes  that  there 
Is  no  evidence  in  the  record  which  sxipports 
such  a  finding;  but  It  is  argued  that.  In  the 
opening  statement  of  counsel  for  defendant 
below,  certain  things  were  said  which 
amounted  to  an  admission  that  deceased, 
just  before  going  uiwn  the  crossing,  lost 
control  of  his  team.  It  betronies  necessary, 
therefore,  to  examine  this  statement.  Coun- 
sel for  the  railway  company  stated  In  sub- 
stanc-e  that :  The  engineer  and  fireman,  af- 
ter the  engine  passed  the  whistling  post,  both 
saw  Mr.  Baumgnrtner  away  down  near  the 
•Tossing.  Tile  team  was  walking  and  the 
engineer  gave  the  alarm  whistle.  The  man 
did  not  turn  and  the  team  started  from  a 
walk.  The  engineer  applied  the  brakes. 
When  the  team  startetl  he  could  not  tell 
whether  the  man  was  trying  to  drive  across 
In  front  of  lilm  or  whether  the  team  merely 
heard  the  whistle  and  started.  The  evidence 
will  show  that  the  road  first  turns  south  and 
then  makes  a  turn  and  comes  north,  and  as 
the  team  turned  to  the  south  he  felt  relieved. 
The  team  then  whirled  and  went  upon  the 
crossing,  and  he  struck  the  team  and  wagon 
and  killed  the  man.  Neither  the  engineer 
nor  the  fireman  testified.  There  Is  no  ad- 
mission In  this  statement  that  the  team  be- 
came unmanageable  or  that  deceased  lost, 
control  of  them.  It  Is  plain  that  the  use  of 
the  words  "turned"  and  "whirled,"  In  con- 
nection with  the  turn  In  the  wagon  road, 
meant  no  more  than  that  the  engineer  saw 


tliat  they  suddenly  turned,  which  the  sudden 
turn  in  the  road  would  have  required  If  they 
had  merely  followed  the  wagon  road,  going 
In  a  trot  or  out  of  a  walk.  The  team  uiigiit 
have  turned  and  whirled  first  to  the  south 
as  the  road  turned,  and  then  to  the  north. 
and  the  deceased  have  had  perfect  control  of 
them.  It  Is  probable  that  tlie  Jury  gave  to 
this  statement  an  effect  not  warranted  by 
the  language  used,  and  upon  it  based  a  finding 
that  the  team  became  unmanageable.  To 
support  such  a  finding,  there  must  be  proof  or 
an  admission  of  the  fact.  In  the  absence  of 
all  proof,  as  observed,  the  law  makes  no  pre- 
sumption of  what  the  facts  were. 

The  cause  will  be  reversed,  and  remandcil 
for  another  trial.    All  the  Justices  coucurrln;;. 


ELECTRIC  PLASTER  CO.  v.  REEDT. 
(Supreme  Court  of  Kansas.    June  9,  1900.) 

1,  Master  and  Servant— Injury  to  Sebva.nt 
— Assumption  op  Risk. 

In  an  underground  gypsum  mine,  not  oi)erat- 
ed  under  the  mining  laws  of  thestate.thesuperin- 
tendent,  whose  duty  it  was  to  direct  the  opern- 
tion  of  the  miners  and  to  locate  where  shots 
should  be  placed,  ordered  the  deoi'ased  and 
others  immediately  before  a  shot  was  fired  to 
go  for  safety  to  a  room  directly  opposite  a  thin 
wall  where  the  shot  was  located,  under  the  be- 
lief that  the  wall  or  pillar  was  much  thiclcer 
than  it  actually  was,  and  that  the  force  of  tlit> 
shot  would  therefore  break  into  another  part 
of  the  mine,  instead  of  breaking  through  where 
it  did,  resulting  in  the  death  of  the  deceafwnl. 
Held,  that  it  was  the  duty  of  the  superintend- 
ent to  know  the  actual  thickness  of  the  pillar  and 
the  probable  consequences  resulting  from  th<> 
shot  being  so  placed,  and  that  the  risk  was  not 
one  whicli  deceased  had  assumed. 

2.  Appeal— Review— Questions  or  Pact. 

In  snch  case  the  question  of  the  contribu- 
tory negligence  of  deceased  is  one  of  fact,  which, 
having  lieen  fairly  presented  in  the  instructions. 
is  determined  by  a  general  verdict  in  favor  of 
plaintiff  in  an  action  against  the  mining  com- 
pany for  wrongful  death. 

(Syllabus  by  the  Court.) 

Elrror  from  District  Court,  Marshall  Coon* 
ty;   Sam  Kimble,  Judge. 

Action  by  Mary  F.  Reedy,  administratrix 
of  W^illlam  R.  Reedy,  against  the  Electric- 
Plaster  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

In  an  action  for  the  benefit  of  herself  and 
minor  child,  defendant  In  error  recovered  a 
judgment  of  $5,000  for  the  death  of  her  hus- 
band, William  R.  Reedy,  who  was  injured 
March  24,  1904,  by  the  explosion  of  a  blast  In 
plaintiff  In  error's  mine.  His  death  occnrred 
two  days  after  the  accident.  The  plaster 
company  brings  error.  Plaintiff  in  error  is 
engaged  In  mining  gypsum  at  Blue  Rapids, 
and  in  the  manufacture  of  gypsum  plaster. 
The  mine  is  what  is  known  as  a  "drifts*  or 
"tunnel"  mine.  A  long  corridor  or  main  tun- 
nel runs  In  a  northerly  direction  from  the 
main  shaft  at  the  south,  and  there  are  a  num- 
ber of  air  shafts.  The  gypsum  Is  mined  from 
rooms  off  from  the  main  tunneL    The  en- 
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trances  Into  tbese  rooms  are  made  at  inter- 
vals, generally  leaving,  as  supports  to  the 
roof  pillars,  25  or  30  feet  In  thickness  be- 
tween the  main  tunnel  and  tbe  rooms.  The 
method  of  making  tbe  rooms  is  to  drift  in 
from  tbe  Kide  of  tbe  main  tunnel  a  distance 
-of  25  or  30  feet  and  then  to  extend  tbe  open- 
ing in  a  direction  parallel  to  tbe  main  tun- 
nel, where  another  opening  is  made  into  tbe 
main  tunnel,  leaving  tbe  partition  or  pillar. 
Some  of  tbe  miners  worked  by  tbe  ton  in 
rooms  assigned  to  them  Individually,  and 
■each  ot  tbese  rooms  was  known  by  tbe  name 
'Of  the  miner  who  worked  in  it  at  tbe  time. 
Others  worked  by  the  day  in  tbe  main  tun- 
nel or  in  rooms  known  as  "Company  Rooms," 
generally  two  miners,  together  with  an  ex- 
pert miner,  who  directed  or  "spotted"  the 
shots  or  blasts  after  tbe  boles  were  bored, 
tbe  gypsum  mines  are  not  operated  \mder 
the  mining  laws  of  the  state,  but  the  rules  of 
tlie  company  required  that  warning  be  given 
of  all  shots  in  time  for  the  men  to  seek  a 
place  of  safety,  and  this  regardless  of  wheth- 
er they  were  working  In  separate  rooms  or  in 
the  main  entry  or  tunnel,  or  in  "Company 
Rooms."  The  deceased.  William  R.  Reedy, 
at  the  time  of  the  accident  was  employed  by 
the  day  at  the  mine,  and  was  at  work  on  the 
afternoon  of  that  day  in  the  "Marey  Room," 
laying  track.  Previously  he  had  been  at  work 
in  what  was  known  as  the  "Blossom  Room." 
He  bad  laid  track  In  the  "Blossom  Room" 
In  tbe  forenoon.  He  was  an  expert  miner, 
and  his  duties  had  included  tbe  location  or 
siHitting  of  shots  and  firing  them.  Tbe  su- 
perintendent of  the  plaster  company  was  Al 
Shinn.  who  was  in  charge  of  the  mine. 
Among  other  things  it  was  his  duty  to  di- 
rect the  men  in  their  work,  to  locate  where 
the  shots  were  to  be  placed,  and  to  give  or- 
ders as  to  what  direction  tbe  rooms  and  open- 
ings should  take.  He  also  directed  the  men 
where  to  go  for  safety  when  shots  were  to  be 
fired.  On  the  east  side  of  the  main  tunnel 
the  "Blossom  Room"  was  being  projected,  at 
first  in  a  northeasterly  direction,  parallel 
with  the  main  tunnel  and  distant  therefrom 
about  25  feet.  As  the  work  in  this  room 
]>r<%re8se«1.  its  direction  was  changed  gradu- 
ally toward  the  west  or  northwest.  It  was 
claimed  by  plaintiff  below  that  tbe  superin- 
tendent was  not  aware  of  the  actual  direc- 
tion It  was  being  pushed,  and  that  be  suppos- 
ed and  led  the  workmen  under  him  to  believe 
that  it  was  being  extended  parallel  with  the 
main  tunnel,  and  that  it  would  break  into  tbe 
"Marey  Room,"  which  was  then  being  open- 
ed at  a  point  north  of  it.  As  a  matter  of 
fact,  it  had  been  extended  so  far  in  a  north- 
westerly direction  tb.at  it  approached  very 
near  to  tbe  main  tunnel.  Tbe  shot  which 
caused  the  accident  w^ns  placed  In  that  room 
where  the  pillar  was  only  4%  feet  from  the 
cast  side  of  the  tunnel,  nnd  in  a  hole  drilled 
prolwbly  ;$  or  4  feet  nearer  the  wall  of  the 
tunnel,  at  a  point  directly  opposite  the  en- 


trance into  the  "Company  Room."  The  "Mar- 
ey Room,"  which  bad  been  started  on  the  east 
side  of  tbe  main  tunnel  north  of  the  "Blos- 
som Room,"  was  at  this  time  fully  35  or  40 
feet  distant,  and  bad  been  opened  only  about 
20  feet  east  of  tbe  main  tunnel.  On  the  day 
of  tbe  accident  Al  Marey  was  at  work  there. 
When  the  shot  was  ready  to  be  fired  Shinn. 
tbe  superintendent,  ordered  him  out  of  tbe 
"Marey  Room"  into  tbe  "Company  Room," 
and  also  ordered  all  tbe  otber  men  at 
work  in  that  part  of  tbe  mine  into  tbe 
"Company  Room"  for  safety,  and  went 
there  himself.  Blossom,  who  gave  tbe  sig- 
nal and  then  fired  tbe  shot,  had  been  ordered 
to  go  to  the  same  place,  and  ran  out,  intend- 
ing to  go  there,  but  stumbled  and  fell  in  the 
main  tunnel  and  escaped  injury.  Reedy,  tbe 
deceased,  and  another  miner  who  were  laying 
track  in  the  "Marey  Room,"  In  obedience  to 
tbe  orders  of  Shinn,  bad  gone  to  tbe  "Com- 
pany Room"  as  soon  as  Blossom  signaled, 
and  Reedy  was  standing  about  18  feet  inside 
the  entrance  near  Marey.  The  "Company 
Room"  opened  off  on  the  west  side  of  the 
main  tunnel  and  was  probably  35  feet  across 
at  its  widest  place  and  pear-shaped;  tbe  nar- 
row portion  being  tlie  entrance.  The  explo- 
sion broke  through  tbe  nari'ow  space  into  tbe 
main  tunnel  and  threw  a  mass  of  rock  and 
stones  directly  into  tbe  "Company  Room," 
some  of  which,  striking  Reedy,  caused  the  in- 
juries resulting  in  bis  death. 

Upon  tlie  trial  the  company  claimed  and 
sought  to  prove  by  the  superintendent  that 
be  knew  tbe  direction  the  "Blossom  Boom" 
was  being  pushed;  that  it  was  tbe  intention 
originally  to  have  it  meet  the  "Marey  Room," 
but  that  tbe  plans  had  been  changed;  and 
that  for  the  purpo.se  of  giving  proper  circu- 
lation to  the  mine  it  was  concluded  to  have 
it  break  into  the  main  tunnel,  where  the  shot 
actually  ojjpnpd  it.  It  was  claimed  that  the 
men  knew  of  this  change  in  tbe  plans;  that 
Reedy,  being  an  expert  miner  who,  until  tbe 
day  of  the  ucddent  had  worked  in  tbe  "Blos- 
som Room,"  knew  the  direction  it  was  going; 
llmt  he  was  in  the  '•Blossom  Room"  a  few 
moments  before  the  shot  was  fired  and  after 
it  iiad  been  placed,  and  knew  or  should  have 
known  fully  the  probable  effect  it  would  have, 
and  that  be  was  guilty  of  contributory  negli- 
gence In  failing  to  take  a  position  of  safety 
near  tbe  sides  of  tbe  "Company  Room," 
where  it  seems  some  of  the  miners  stood  and 
were  not  injnred.  There  was  some  dispute 
as  to  tbe  shape  of  tbe  "Company  Room"; 
plaintiff  in  error  claiming  that  tbe  main  body 
of  it  was  circular,  leaving  shoulders  where 
it  widened  out  from  the  entrance,  and  that 
behind  these  shoulders  tbe  deceased  could 
have  stood  in  safety.  The  contention  on  tlie 
otber  band  was  that  the  entrance  to  this  room 
was  so  wide  in  comparison  to  tbe  width  of  the 
room  Itself  as  to  leave  no  abrupt  shoulders, 
and  that  tlie  sliot  which  caused  the  accident 
was  placed   at  a   point   directly   across   the 
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main  tunnel  from  the  entrance  to  the  "Com- 
pany Room,"  and  that  neither  the  miners  nor 
the  superintendent  supposed  that  the  shot 
would  brealc  through  -where  it  did,  and  that 
the  deceased  was  therefore  guilty  of  no  con- 
tributory negligence.  When  the  shot  was  fir- 
ed, the  shower  of  rocks  fell  all  orer  the 
"Company  Room,"  and  some  of  the  others 
who  stood  near  Reedy  were  knocked  down  by 
the  explosion.  Two  maps  were  offered  Inerl- 
dence,  one  drawn  by  the  oflBcers  of  the  plas- 
ter company  several  weeks  after  the  accident, 
which  sustained  to  some  extent  the  conten- 
tions of  tlie  company  as  to  the  shape  of  this 
room  and  of  the  "Blossom  Room;"  and  an- 
other map  made  immediately  after  the  ac- 
cident by  the  miners,  who  identified  it  as  cor- 
rect, and  which  sustained  the  claims  of  plain- 
tiff below  as  to  the  shape  and  direction  of  the 
rooms.  Plaintiff  below  charged  defendant 
company  with  negligence  in  permitting  the 
"Blossom  Room"  to  be  curved  to  the  north- 
west so  as  to  leave  the  pillar  or  rib  between 
It  and  the  main  tunnel  so  thin  that  a  shot 
would  break  through  into  the  main  timnel 
where  It  did,  and  in  ordering  the  miners  in- 
to the  "Company  Room"  directly  in  front  of 
the  place  where  the  shot  broke  through. 

H.  A.  Russell,  for  plaintiff  in  error.  J. 
G.  Strong  and  W.  W.  Redmond,  for  defend- 
ant in  error. 

PORTER,  J.  (after  stating  the  facts). 
The  contention  of  plaintiff  in  error,  that 
the  court  should  have  rendered  Judgment 
upon  the  opening  statement  of  counsel  for 
defendant  In  error,  and  that  the  objection  to 
the  introduction  of  any  testimony  under  the 
petition  should  bare  beeu  sustained,  will  be 
considered  together  with  the  claim  that  the 
court  erred  in  overruling  the  demurrer  to  the 
evidence.  These  three  contentions  all  re- 
volve about  the  proposition  that  the  de- 
ceased was  guilty  of  contributory  negligence 
which  prevented  defendant  In  error  from  re- 
covering. It  is  tirged  that,  being  an  experi- 
enced miner,  and  familiar  with  the  surround- 
ings and  situation,  he  knew  or  should  have 
known  the  thinness  of  the  wall  In  the  "Blos- 
som Room,"  the  location  of  the  shot  and  its 
I>robable  consequences,  and,  being  charged 
with  the  knowledge,  he  should  have  sought 
a  place  of  safety  near  one  of  the  sides  of  the 
"Company  Room"  and  away  from  the  front  of 
the  entrance.  The  testimony  of  the  exper- 
ienced miners  was  to  the  effect  that  in  an 
underground  mine  like  this,  where  Impene- 
trable darkness  prevailed  everywhere  except 
as  dl8i)elled  for  a  short  distance  by  the  smoky 
lamps  carried  In  the  miners'  caps,  it  was  Im- 
possible for  any  one,  without  the  use  of  a 
compass  and  freqiient  measurements,  to  know 
with  any  certainty  the  direction  a  tunnel  or 
room  was  being  worked.  None  of  them  ever 
used  a  compass,  because,  as  api3ears  from  ttie 
evidence,  it  was  the  duty  of  the  superin- 
tendent, Sblnn,  to  give  the  orders  to  the 
others,  including  deceased,  as  to  where  and 


in  what  manner  the  work  should  be  done. 
It  was  his  duty,  as  a  matter  of  law,  to  ascer- 
tain and  know  the  thickness  of  the  pillars, 
and  to  take  reasonable  precautions  for  the 
safety  of  the  men.  It  was  the  duty  of  the 
superintend  to  know  the  direction  the 
"Blossom  Room"  had  been  extended  and  the 
danger  which  would  probably  result  to  the 
men  in  the  "Company  Room"  when  the  shot 
was  fired.  He  represented  the  comi>any. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Moore,  29  Kan. 
632;  Mining  Co.  v.  Robinson,  67  Kan.  510, 
73  Pac.  102;  Brick  Go.  ▼.  Shanks.  69  Kan. 
306,  76  Pac.  856.  The  testimony  of  several 
of  the  miners  was  that  the  superintendent 
had  told  than  that  the  "Blossom  Room"  was 
being  extended  so  as  to  break  into  the 
"Marcy  Room"  on  the  north,  and,  indeed, 
every  circumstance  in  the  case  warranted  the 
Jury  in  finding  that  this  was  true,  and  that 
no  one  was  more  astonished  than  Shinn  him- 
self when  the  shot  broke  through  where  it 
did.  John  Marcy,  one  of  the  miners,  testi- 
fied that  the  superintendent  remarked,  when 
the  accident  occurred,  and  Reedy  was  found 
to  be  injured:  "The  company  will  Just  raise 
hell  with  me.  I  ought  to  knew  the  strength 
of  that  pillow.  •  »  •  Q.  What  did  you 
understand  Mr.  Shinn  to  mean  by  that  pil- 
low? A.  Why,  that  pillow  where  the  shot 
came  through;  said  he  ought  to  knew  the 
strength  of  it"  It  is  Incredible  that  the 
superintendent  would  have  ordered  the  men 
to  go  into  the  "Company  Boom"  directly 
across  the  main  tunnel  from  where  the  shot 
was  placed,  and  expose  them  and  himself 
to  a  dauger  so  apparent,  if  he  had  supposed 
the  rib  between  the  "Blossom  Room"  and  the 
main  tunnel  was  so  thin.  He  evidently 
thought  the  "Marcy  Room"  was  the  point  of 
danger  for  he  warned  Marcy  out  of  that  and 
ordered  him  to  a  place  of  great  danger. 
Marcy,  when  the  exploaion  came,  was  stand- 
ing beside  Reedy,  and  was  knocked  down  by 
the  force  of  the  explosion.  The  room  he  had 
Just  been  ordered  out  of  was.  In  fact,  a 
place  of  safety.  The  evidence  on  the  part 
of  plaintiff  WHS  sufficient  to  support  all  the 
material  allegations  of  tlie  petition,  and  it  is 
unnecessary  to  discuss  the  claim  that  the 
petition  stated  no  cause  of  action. 

We  find  no  ground  for  the  contention  that 
there  was  error  in  the  Instructions.  The 
court  Instructed  the  Jury  quite  fully  upon  the 
question  of  the  contributory  negligence  of 
the  deceased,  and  the  complaint  that  instruc- 
tions 1  aud  3,  requested  by  plaintiff  in  error 
upon  that  question,  were  refused,  has  no 
force.  The  same  may  be  said  of  reiiuested 
instruction  number  2,  which  referred  to  the 
knowledge  of  deceased  of  the  thinness  of  the 
wall.  The  sixth  instruction  grlven  by  the 
court  stated  the  law  more  favorably  to  plain- 
tiff in  error.  Requested  Instruction  number 
4  was  properly  refused.  A  portion  of  it 
reads  as  follows :  "That  at  the  best  the 
employment  is  a  dangerous  one,  and  the 
safety  of  the  employment  depends,  iwssihly. 
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more  largely  npon  their  own  cure  and  cautbm 
than  the  perfect  couditlon  of  tbe  mine." 
There  was  no  contention  tbnt  tbe  company 
was  required  to  keep  its  mine  in  perfect  con- 
dition; In  fact,  the  condition  of  the  mine 
waa  not  involved.  The  question  of  whether 
l>laiutiff  In  error  was  ncKllgent  In  tlie  opera- 
tion of  tbe  mine,  and  whether  tbat  uegllgeuce 
wan  the  proximate  cause  of  tbe  death  of 
Reedy,  was  involved ;  and,  even  if  the  condi- 
tion of  tlie  mine  btid  been  tbe  principal  ques- 
tion 111  tbe  case,  there  could  have  been  no 
occaftiou  for  tbe  court  to  draw  a  comiNiriaou 
sbowiuR  tbe  relative  ImiKirtance  of  those 
thinics  which  make  for  the  iutfet.v  of  one  em- 
ployed In  the  dangerous  business  of  mining. 
The  general  rules  of  negligence  which  apply 
to  master  and  ser^'iint  employed  in  any  baz- 
anions  business  apply  to  this  case. 

Tbe  theory  of  defendant  in  error  was  tbat 
the  place  where  deceased  stood  in  the  "Com- 
pany Koom"  would  have  been  a  place  of 
absolute  safety  If  tbe  shot  in  the  "Blossom 
Uoom"  bad  broken  toAvard  tbe  "Marc.v 
Iloom."  That  tbe  force  of  the  explosion 
would  have  been  in  that  direction,  if  tbe 
"Blossom  Koom"  was  lieiug  pushed  in  tbe 
<lirectlon  every  one  had  heeu  led  to  believe 
it  was.  is  clearly  established  by  tbe  evidence. 
Tbe  question  of  contril>ntory  negligence  was 
one  of  fact,  and  this  defense  was  fairly  pre- 
sented. Tbe  Jury  had  before  them  abundant 
evidence  to  warrant  the  tlnding  whlcli  is  in- 
volved in  this  general  verdict,  to  the  effect 
tbat  deceased  was  not  gullt.v  of  contributory 
negligence.  By  their  verdict  they  also  found 
that  tbe  company  faile<l  to  dim-liarge  a  posi- 
tive duty  which  It  owed  the  deceased  to  pro- 
vide hlni  a  safe  place  in  which  to  work,  and 
that  this  negligence  of  tbe  company  was  the 
proximate  cause  of  bis  death.  Tbe  doctrine 
of  assumed  risk,  therefore,  has  no  applica- 
tion to  tbe  facts  in  the  case.  Emporia  v. 
Kowalski.  m  Kan.  (H.  70.  71  Pac.  232: 
ScbwansKcbild  v.  Drysdale,  tB)  Kan.  110,  122, 
7C  Pac.  441. 

The  judgment  will  be  nfilrmed.  All  the 
Justices  concurring. 


MoKIB    et    al.    v.    STATE. 

(Snprpme  Court  of  Kansas.    June  0,  190(5.) 

Bail— .Vi'TiioBiTY  to  Take. 

A  dpfpndant  in  a  fplony  ease  ■was  bound 
over  to  the  district  court,  and  in  default  of  bail 
was  impriKODed  in  the  count,v  jail  under  a  com- 
mitment issued  to  the  sheriff  according  to  the 
provisions  of  section  r>(i  of  the  Criminal  Code, 
upon  which  bail  in  tlie  sum  of  $3(K)  was  In- 
dorsed. When  the  district  court  convened  the 
case  was  continued,  and  an  order  was  made 
and  entered  upon  the  journal  that  the  defendant 
enter  into  a  recoftniitance  in  the  sum  of  $.">(M> 
for  his  appearance  at  the  next  term,  and  that 
in  default  of  liail  he  should  be  committed  to  the 
county  jail.  The  defendant  remained  iu  jail  for 
several  months,  when  he  Rave  n  reooRnizance 
which  the  sheriff  took  and  approved,  by  virtue  of 
which  lie  was  released  from  onstody.  At  the 
time  the  recognirance  wa.s  given  the  urislnal  com- 
mitment was  not  in  the  slicriff's  po.-i.session,  the 


increased  amount  of  bail  was  not  Indorsed  upon 
it,  and  no  certified  copy  of  the  journal  entry  of 
the  order  of  the  district  court  liad  been  delivered 
to  the  sheriff.  Held,  the  defendant  was  in  law- 
ful custodr.  and  the  sheriff  was  authorized  to 
take  bis  fciaii. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Bail,  $§   184-180.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
J.  H.  Keeder,  Judge. 

Action  by  tbe  state  against  James  McKie 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

Ijpe  Monroe  and  E.  P.  llotchkiss,  for  plain- 
tiff iu  error.  C.  C.  Coleman,  Atty.  (Sen.,  and 
W.  H.  AVagner  (Roark  &  Koark,  of  counsel), 
for  tbe  State. 

BrRCrr,  J.  Comiilnlnt  was  made  In  writ- 
ing Iwfore  a  Justice  of  tlie  peace  charging 
.Tames  Clark  with  a  felony.  A  warrant  was 
duly  Issued  upon  wbicb  be  was  arrested  and 
brougbt  l)cfore  tbe  magistrate.  He  waived 
a  prcliniinary  examination  and  was  bound 
over  to  tlie  district  court.  In  default  of  bail 
the  following  coinniituient  was  Issued  and 
executed:  "ftate  of  Kansas,  Logan  County, 
— ss.  ;  The  State  of  Kansas  to  the  Sheriff 
of  said  County — Greeting:  Whereas,  It 
appearing  tliat  tbe  offense  of  grand 
larceny  has  lieen  committed,  and  there 
is  probable  cause  to  believe  that  the  defend- 
ant James  Clark  is  guilty  of  the  commission 
of  said  offense;  and,  whereas,  no  sufficient 
ball  has  been  offered  In  said  defendant's  be- 
half, for  his  appearance  at  the  next  term  of 
tbe  district  court  of  said  county,  to  answer 
said  charge  alleged  against  him:  You  are 
therefore  commanded  to  take  and  commit  the 
said  defendant  to  tbe  Jail  of  Logan  county, 
there  to  remain  until  he  shall  be  discharged 
by  law.  And  deliver  this  writ  to  tl:e  Jailer 
thereof.  Witness  niy  hand,"  etc.  On  the 
back  of  this  writ  was  indorsed  tbe  following : 
"Ball  re<iuired,   fSOO.OO." 

Tbe  nwused  remained  in  jail  until  tbe  next 
term  of  the  district  court,  wlien  be  waived 
arraignment  and  pleaded  not  guilty  to  an 
Information  which  in  the  meantime  had  been 
filed.  On  the  next  day  after  these  proceed- 
ings the  district  court  made  the  following 
order,  which  was  duly  entered  ution  the  Jour- 
nal :  "And  now  on  this  l.")th  da.v  of  April. 
100."?,  it  being  tbe  succeeiling  day  of  said 
term,  this  cause  comes  on  again  for  hearing, 
and  is  u|x)n  the  apiilicatlon  and  consent  of 
both  plaintiff  and  defendant  continued  until 
the  ne.\t  reg\ilar  term  of  this  cotirt,  the  de- 
fendant is  ordered  to  recognize  in  the  sum 
of  five  hundred  dollars  for  his  proper  appear- 
ance at  said  term  of  said  court,  and  in  de- 
fault thereof  to  be  committed  to  the  county 
jail  of  said  Logan  county."  The  sheriff  con- 
tiinuHl  to  keep  tlie  accused  confined  in  Jail 
until  Jul.v  8,  1003,  when  his  release  was 
proi'ured  b.v  giving  to  the  sheriff  the  follow- 
ing recognizance  (formal  parts  omitted): 
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"Whereas,  upon  good  ORUSe  sbown,  the 
above-entitled  action  is  this  15th  day  of 
April,  1903,  continued  for  trial  unto  the  next 
term  of  the  district  court  for  Logan  county : 
Now  we,  the  undersigned,  residents  of  Logan 
county,  Kansas,  bind  ourselves  to  the  state 
of  Kansas,  in  the  sum  of  five  hundred  dollars 
that  said  James  Clark  shall  l>e  and  appear  be- 
fore the  Judge  of  the  district  court  for  Logan 
county  to  answer  the  information  in  said 
cause  presented  and  filed  against  said  James 
Clark  and  abide  the  judgment  of  the  above- 
named  court,  aud  not  depart  the  same  with- 
out leave.  James  Clark,  Principal.  B.  O. 
McKle,  James  McKle,  Jane  E.  Daykins,  Sure- 
ties. 

"Approved  by  me  this  8th  day  of  July,  1903. 
J.  E.  Nolhid,  SherilT  of  Ixtgau  County." 

The  recognizance  was  duly  certified  to  the 
clerk  of  the  court  and  recorded  in  the  recog- 
nizance docket.  The  original  commitment 
was  filed  with  the  justice  of  the  peace  who 
Issued  it  and  by  him  transmitted  to  the 
district  court  with  the  other  papers  in  the 
case.  Apparently  a  certified  copy  of  the  jour- 
nal entry  of  April  1."),  1903,  was  not  delivered 
to  the  sheriff  and  at  the  time  tlie  recog- 
nizance was  taken  he  had  in  his  possession  no 
written  document  commauding  the  detention 
of  the  prisoner.  The  accused  did  not  appear, 
the  recognizance  was  duly  forfeited,  and  in 
an  action  against  tlie  sureties  it  was  claimed 
the  foregoing  facts  show  tlie  principal  in  the 
recognizance  was  not  in  legal  custody  when 
it  was  given,  that  the  sheriff  had  no  author- 
ity to  take  it.  and  hence  that  it  created  no 
liability.  Judgment  was  rendered  for  the 
state,  and  the  same  proiwsitions  are  urged 
in  this  proceeding  in  error. 

The  autliority  of  the  sheriff  to  take  bail 
may  be  rested  upon  the  provisions  of  sei-tion 
143,  art.  9,  of  the  Code  of  Criminal  Proce<lure, 
which  reads  as  follows:  "A  sheriff  or  other 
oflicer  arresting  a  person  under  a  warrant  or 
other  process,  or  holding  a  j)erson  In  custody 
under  a  mittimus  in  or  upon  which  warrant 
or  mittimus  it  shall  appear  that  the  person 
is  to  be  admitted  to  bail  in  a  specified  sum, 
may  take  the  ball  and  disdiarge  the  person 
from  actual  custody."  Gen.  St.  1901.  §  558."). 
The  original  conmiltmeut  was  Issued  in 
strict  c-ompllance  with  section  50  of  tlie  Code 
of  Criminal  Procedure,  which  reads  as  fol- 
lows :  "If  the  defendant  is  coumiittetl  to  jail, 
the  magistrate  shall  make  out  a  written  or- 
der of  commitment,  signed  by  him,  which 
shall  be  delivered  to  the  jailer  by  the  officer 
wlio  executes  the  order  of  commitment.  He 
shall  Indorse  upon  the  order  of  rxnnmitmeut 
the  sum  in  which  bail  is  required."  Gen.  St, 
liM)].  «  54fK!.  That  instrument  contained  a 
conuiiund  to  keep  the  acousiHl  in  custody  un- 
til lie  <-liould  be  disciiarged  by  law,  and  con- 
stituted continuing  lawful  authority  to  liold 
the  prisoner  until  it  was  supplanted  l)y  sonie- 
tliing  sufficient  for  the  punnise.  If  it  be  true 
that  the  order  of  tlie  district  court  did  not 
ipso  facto  create  a  now  and  paramount  au- 


thority for  the  detention  of  the  prisoner,  and 
could  not  do  so  until  a  copy  of  it  under  seal 
was  placed  in  the  sberUTs  bands,  then  the 
original  writ  was  not  superseded  and  custody 
by  virtue  of  it  continued  to  be  lawful. 

The  case  is  quite  like  that  of  State  of  Miss- 
issippi V.  Brown,  32  Miss.  2T5.  After  indict- 
ment found  the  accused  was  arrested  upon  « 
capias,  and  held  in  custody.  A  mistrial  en- 
sued and  an  order  was  entered  of  record  that 
the  sheriff  admit  to  ball  In  a  sum  named, 
with  good  security.  The  sheriff  took  a  re- 
cognizance, which  was  broken,  and.  in  revers- 
ing a  judgment  discharging  the  sureties,  the 
court  said:  "It  was  held  in  Pace  v.  State. 
25  Miss.  54,  that,  under  the  provisions  of  the 
act  of  1822  (Hutch.  Code,  p.  444,  c.  28.  art.  3. 
§  13),  the  sheriff  is  only  authorized  to  take  a 
recognizance  of  bail  from  a  partj-  whom  lie 
may  arrest  on  the  process  of  a  circuit  court. 
In  this  case  it  appears  that  the  accuse<l 
bad  been  arrested  under  such  process,  and  for 
aught  that  appears  in  the  record,  was  in 
custody  under  that  arrest  at  the  time  of  the 
mistrial.  He  must  be  considered  as  in  cus- 
tody under  the  original  arrest,  until  it  lie 
shown  that  be  was  duly  discharged.  The 
order  made  by  the  court  after  the  mistrial, 
was  In  effect  an  order  of  recommitment  until 
the  defendant  should  give  bail;  and  he  was 
not  discharged  until  be  was  bailed  in  virtue 
of  the  recognizance  taken  by  the  sheriff.  He 
was  In  the  meantime  in  custody  under  the 
original  arrest  by  virtue  of  the  process  from 
the  circuit  court,  and  In  such  cases  the  sheriff 
has  authority  by  the  act  above  mentioned  to 
take  recognizances." 

The  coiiiijiitment  described  In  section  ."•6  of 
the  Criminal  Code  is  In  fact  a  coniiuon-law 
mittimus  and  is  within  the  purview  of  the 
language  of  section  143.  The  fact  that  the 
order  of  the  district  court  was  effectual 
from  the  time  of  its  making  to  increase  the 
amount  of  ball  and  that  the  larger  sum  was 
not  indorsed  upon  tbe  mittimus  did  not 
change  the  character  of  the  custo<ly  or  de- 
prive the  sheriff  of  authority  to  take  bail. 
Such  an  omission  is  a  mere  irregularity 
within  the  meaning  of  section  l.">4  of  the 
Criminal  Code,  which  reads  as  follows :  "No 
action  njion  a  recognizance  shall  be  defeated, 
nor  shall  judgment  thereon  be  arrested,  on 
account  of  any  defect  of  form,  omission  of 
recital,  condition  of  undertaking  therein, 
neglect  of  the  clerk  or  magistrate  to  note  or 
record  the  default  of  any  principal  op  surety 
at  the  term  when  such  default  shall  happen, 
or  of  any  other  irregularity,  so  that  it  be 
made  to  appear  that  the  defendant  was 
legally  in  custody  charged  with  a  public 
offense,  that  he  was  discharged  therefrom  by 
reason  of  the  giving  of  the  recognizance,  and 
that  it  can  be  ascertained  from  the  recogni- 
zance that  the  sureties  undertook  that  the  de- 
fendant should  appear  before  a  court  or 
magistrate  for  examination  or  trial  for  such 
offense."  Xfnder  this  statute  a  recognizance 
would  be  good  if,  after  bail  had  bucu  fixed. 
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no  Indorsement  'whatever  of  ttae  amount  were 
made  upon  the  writ  of  detention. 

In  the  case  of  Trimble  v.  State.  3  Ind.  151, 
a  statute  similar  in  terms  to  the  one  Jnst 
quoted  was  relied  upon  to  sustain  a  Judgment 
upon  a  recognizance.  The  report  of  the  de- 
cision reads:  "The  sherift  has  no  power  to 
fix  the  amount  of  ball;  and  a  recognizance 
wherein  said  amount  was  fixed  by  him, 
would,  therefore,  probably  be  void.  But  the 
sheriff  has  a  right  to  take  a  recognizance  in 
a  sum  fixed  by  the  court,  or  an  ass^oclate 
Judge;  and  when  he  does  take  one  In  such 
a  sum,  we  do  not  think  it  void  by  reason  of 
an  omission,  In  the  proper  officer,  to  indorse 
such  sum  upon  the  writ.  The  plea,  In  this 
case,  did  not  deny  that  the  amount  of  ball 
hod  been  fixed  by  the  proper  anthorlty,  nor 
that  the  sheriff  took  It  in  the  amount  fixed; 
but  it  simply  dented  that  the  amount  had 
been  indorsed  upon  the  writ,  and  was,  there- 
fore, as  we  think.  Insufficient"  In  the  case 
of  State  V.  Creech,  69  Ma  App.  377,  381,  it  Is 
said:  "It  further  appeared  that  the  amount 
of  the  ball  bond  was  fixed  by  an  order  of  the 
court.  This  authorized  the  sheriff  to  take  the 
bond,  although  there  was  no  specification  of 
said  amount  on  the  warrant  State  t.  Jen- 
kins, 24  Mo.  App.  433."  The  opinion  In  State 
▼.  Jenkins  reads  thus:  "This  was,  according- 
ly, a  case  where  the  sheriff  had  the  defend- 
ant, Jenkins,  in  custody  'under  warrant  of 
commitment  on  acconnt  of  falling  to  find 
bail,'  within  the  language  of  section  1832, 
Rev.  St  1879,  and  he  accordingly  had  the 
power  to  take  the  recognizance  under  the 
terms  of  the  statute,  unless  we  are  to  hold 
that  he  had  no  such  power  because  the 
amount  of  ball  required.  Instead  of  being 
•specified  on  the  warrant,'  as  the  statute  re- 
cites, had  been  fixed  by  an  order  of  court  en- 
tered of  record.  So  to  hold  would  be  to  stick 
In  the  bark  of  the  statute."  In  the  case  of 
George  v.  State,  3  Kan.  App.  566,  48  Pac.  850. 
the  syllabus  correctly  states  the  law  as  fol- 
lows: "When  a  prisoner  is  legally  in  cus- 
tody, charged  with  a  public  offense,  and  the 
justice  of  the  peace  has  ordered  that  he  he 
released  from  such  custody  upon  furnishing 
a  sufficient  recognizance  in  the  sum  of  f300 
for  his  appearance  at  the  next  term  of  the 
district  court,  and  such  a  recognizance  is 
furnished  and  is  approved  by  the  sheriff, 
and  the  prisoner  Is  discharged  from  custody 
and  given  his  liberty  by  reason  of  giving 
such  recognizance,  held,  that  upon  a  for- 
feiture of  such  recognizance  a  recovery 
thereon  cannot  he  defeated  because  the  Jus- 
tice of  the  peace  neglected  to  Indorse  upon 
the  order  of  commitment  the  amount  of  bail 
required." 

The  fact  that  the  sheriff  did  not  retain 
personal  possession  of  the  commitment  did 
not  destroy  his  authority.  The  document 
was  easily  accessible,  and  could  have  been 
produced  at  any  time  In  Jurisdiction  of 
his  conduct  Its  preservation  was  a  matter 
of  Importance,  but  the  prisoner  was  in  law- 


ful custody  under  It  and  ball  might  have 
been  taken  by  virtue  of  It,  even  If  It  had 
been  lost,  or  if  the  sheriff  had  destroyed  it 
"The  sheriff  undoubtedly  derives  his  power 
to  take  the  recognizance,  under  section  2788 
of  the  Revised  Code  of  1871,  from  the  Judg- 
ment of  the  Justice  of  the  peace  making  the 
coinmltmeut;  and  his  action  must  strictly  con- 
form to  the  requirements  of  the  judgment. 
This  Judgment  is  certified  to  him  by  the  mit- 
timus, but  the  loss  of  the  certificate  does 
not  vacate  the  Judgment,  nor  deprive  the 
sheriff  of  the  authority  to  take  ball.  If,  not- 
withstanding its  loss,  he  does  take  a  recogni- 
zance In  exact  conformity  with  the  Judgment 
of  the  court,  as  set  forth  In  the  missing  mit- 
timus (as  is  affirmatively  shown  to  have  been 
done  in  the  case  at  bar),  the  obligation  will 
be  valid  and  binding  upon  the  principal  and 
his  sureties."  Cornwell  v.  State,  5S  Miss 
383. 

The  case  under  consldea-ation  is  clearly 
distinguishable  from  that  of  State  v.  Beebe, 
13  Kan.  589,  19  Am.  Rep.  93,  the  syllabus  of 
which  reads:  "Where  a  person  charged  with 
the  commission  of  a  criminal  offense  is  at 
liberty  on  ball,  and  his  sureties,  with  his  con- 
sent, but  without  any  copy  of  the  recogni- 
zance, deliver  him  to  the  sheriff,  taking  his 
receipt  therefor,  held,  that  the  sheriff,  with- 
out having  any  copy  of  the  recognizance, 
cannot  lawfully  hold  the  accused  in  custody 
against  his  will;  and  therefore  that  the  ac- 
cused In  such  a  case  may  escape  from  the 
custody  of  the  sheriff  without  committing  a 
felony;  and  also  that  any  other  person  may 
assist  him  to  escape  without  committing  a 
felony."  When  ball  has  been  given  and  a 
prisoner  discharged,  all  process  for  his  deten- 
tion becomes  functus  officio,  and  If  the  sure- 
ties afterward  return  him  to  custody  the 
sheriff  must  have  new  authority  for  holding 
him.  The  statute  makes  express  provision 
for  such  cases  as  follows:  "The  ball  must 
deliver  a  certified  copy  of  the  recognizance 
to  the  sheriff,  with  the  principal;  and  the 
sheriff  must  accept  the  surrender  of  the 
principal  and  acknowledge  it  in  writing." 
Cr.  Code,  i  150.  Gen.  St.  1901. 

In  view  of  this  statute  the  court  rightly 
observed:  "There  Is  no  authority  anywhere 
given  to  the  sureties  on  a  criminal  recogni- 
zance to  arrest  their  principal,  or  to  hold  him 
in  custody,  or  to  deliver  him  to  the  sheriff, 
without  a  copy  of  the  recognizance;  and  there 
is  no  authority  anywhere  given  to  the  sheriff 
to  receive  such  principal,  or  to  retain  him  in 
custody,  unless  he  is  also  furnished  with  a 
copy  of  the  recognizance.  If  the  sheriff  can 
hold  a  person  In  custody  under  such  circum- 
stances, without  such  copy,  it  Is  by  virtue  of 
some  authority  not  found  In  the  statutes. 
Where  a  person  has  been  arrested  on  a  crim- 
inal charge,  and  afterwards  set  at  liberty 
on  a  recognizance,  then  he  Is  as  much  en- 
titled to  his  liberty  as  he  ever  was  before, 
and  cannot  again  be  deprived  of  lils  liberty 
except  by  following  the  law.    There  can  be 
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no  excuse  for  again  arresting  bim,  or  holding 
him  in  custody,  without  written  authority." 
State  V.  Beebe,  13  Kan.  580,  10  Am.  Kep.  93. 
The  case  of  State  v.  Hollon,  22  Kan.  580,  has 
no  application  to  the  facts  of  this  controversy. 
The  only  authority  which  can  be  given  to  a 
sheriff  to  execute  n  sentence  Is  a  certified 
copy  of  the  judgment  of  the  court  pronoun- 
cing It  Code  Or.  Proc.  g  250;  Gen.  St.  1901, 
§  5701.  In  such  a  case  the  full  jurisdiction 
of  the  court  has  been  exercised.  The  prisoner 
is  no  longer  held  ns  a  subject  of  its  order  to 
be  made  from  time  to  time.  Detention  for 
lack  of  ball  is  at  an  end.  A  new  and  affirm- 
ative stej)  is  to  be  taken  which  nothing  but 
the  statutory  kind  of  process  can  Justify. 
Hence,  as  the  court  held,  if  a  person  senten- 
ced to  couiiiienieut  in  the  penitentiary  break 
away  from  a  sheriff  who  is  attempting  to 
convey  him  there  without  possessing  a  cer- 
tified copy  of  the  journal  entry  of  the  Judg- 
ment, he  is  not  guilty  of  an  escape. 

In  this  Ciis;'  Clark  was,  at  the  beginning, 
rightfully  imprisoned  by  tlie  sheriff  under  a 
mittimus  duly  issued  upon  wliich  bail  in  a 
specified  sum  was  indorsed.  Lawful  at  its 
Inception,  the  custody  could  not  become  un- 
lawful until  something  occurred  i)roduciug 
such  result:  and  once  in  existence,  the  i)o\ver 
to  take  bail  continued  until  some  new  fact 
revoked  it.  The  order  of  the  district  court 
was  a  further  command  of  record  to  continue 
to  keep  tile  prisoner  in  custody  until  bail  in 
an  amount  specified  should  be  furnished,  and 
since  the  prisoner  was  already  in  proper  con- 
finement it  is  Uiflicult  to  iierceive  what  func- 
tion of  substance  a  certified  copy  of  the  order 
had  to  perform.  '"The  record  of  the  common 
pleas  shows  the  order  to  commit  made  in 
open  court.  In  such  case  a  mittimus  is  not 
necessary — the  order  in  court  to  the  sheriff, 
is  his  authority,  and  the  evidence  of  it  being 
preserved  of  record,  no  writ  or  copy  of  the 
order  was  neitessary."  State  for  Webb  v. 
Ileathman.  Wriglit  (Ohio)  COO,  001.  "A  pris- 
oner who  has  been  properly  and  legally  sen- 
tfiiced  to  prison  cannot  be  released  simply 
because  there  is  an  imperfection  in  what  Is 
commonly  called  the  mittimus.  A  proper 
mittimus  can,  if  needed,  lie  sup|)Iied  at  any 
time,  and  if  the  prisoner  is  safely  in  the  proi>- 
er  custody,  there  Is  no  olBce  for  a  mittimus  to 
perform."  I'pople  ex  rel.  v.  Baker,  89  N.  Y. 
4(i0,  40.->.  'But  it  is  said  further  that  the 
sheriff  did  not  hold  the  i>rison(r  under  such 
authority  as  anthorlzcd  the  sheriff  to  take 
the  ball.  It  fully  appears  that  the  sheriff 
held  the  prisoner  under  the  judgment  of  this 
court  reversing  and  remanding  tlie  cause  and 
the  specific  direction  therein  to  commit  the 
prisoner  to  tlie  Lincoln  jail  and  the  keeiwr 
thereof  to  await  the  action  of  the  circuit 
«-ourt.  No  higher  or  greater  antliority  is  re- 
(juired  by  the  law.  The  circuit  court  fixed 
tlie  ball,  and  under  these  circumstances  the 
sheriff,  being  In  charge,  accepted  the  bail. 
This  is  enough.  Section  4.^S(».  Uev.  St.  1889. 
provides  that  it  is  sufficient  if  'it  be  made  to 


appear  from  the  whole  record  or  proceeding 
that  the  defendant  was  legally  in  custody, 
charged  with  a  criminal  offense,  that  he  was 
diwharged  therefrom  by  reason  of  the  giv- 
ing of  the  recognizance,  and  that  it  can  be 
ascertained  from  the  recognisance,  that  the 
sureties  undertook  that  the  defendant  should 
appear  before  a  court  or  magistrate  at  a  term 
or  time  specified  for  trial.'  State  y.  Morgan, 
124  Mo.  479,  28  8.  W.  17.  All  of  which  amply 
appears  In  this  record,  and  the  statute  an- 
swers all  the  points  made  against  the  Judg- 
ment. It  Is  a  wise  and  wholesome  piece  of 
legislation  and  should  be  enforced  in  the 
spirit  of  Its  enactment  There  was  no  error 
in  permitting  the  sheriff  to  testify  he  receiv- 
ed the  prisoner  from  the  marshal  of  the  Su- 
preme Court  and  held  him  under  the  Judg- 
ment of  this  court"  State  v.  Austin,  141 
Mo.  481.  487.  43  S.  W.  165. 

'  This  court  has  remarked  upon  several 
occasions  the  sweeping  effect  of  section  154 
of  the  Criminal  Code  upon  the  old  law  relat- 
ing to  recognizances.  It  creates  a  statutory 
estoppel  against  the  pleading  by  the  obligors 
in  such  instruments  of  any  but  the  most 
substantial  defenses.  As  the  Supreme  Court 
of  Arkansas  has  well  said:  "This  is  not  a 
criminal  prosecution,  but  a  common  suit 
upon  a  bond  for  money,  an  acti<«  to  enforce 
n  civil  contract  between  these  sureties  and 
the  state.  And  we  know  of  no  rule  requir- 
ing any  greater  strictness  In  construing  this 
law  than  any  other  legislative  act  upon  civil 
contracts,  and  instead  of  adhering  to  the  ut- 
most strictness  as  in  prosecutions  for  high 
crimes,  we  must  give  tlie  law  a  fair  and  lib- 
eral construction  to  carry  out  the  provisions 
of  the  statute  and  enforce  the  ocmtract  in  the 
spirit  of  the  law,  and  as  It  was  understood 
between  the  parties,  and  such  construction  is 
clearly  what  was  intended  by  the  Legislature, 
as  shown  by  section  80  of  the  Criminal  Code, 
in  which  it  is  enacted  that  no  'irregularity,  so 
that  it  be  made  to  appear  that  the  defendant 
was  legally  in  custody  charged  with  a  public 
offense,  and  that  he  was  discharged  there- 
from by  reason  of  the  giving  of  the  bond  or 
recognizance,  and  that  it  can  be  ascertained 
from  the  bond  or  recognizance  that  the  bail 
undertook  that  the  defendant  should  appear 
before  a  magistrate  for  the  trial  thereof,  etc 
shall  render  the  bail  bond  or  recognizance 
invalid.' "    Pinson  et  al.  v.  State,  28  Ark.  30". 

The  sheriff  is  an  officer  who  has  authority 
to  take  bail.  Assuming  the  order  of  the  dis- 
trict court  to  be  of  a  higher  character  than 
the  writ  Issued  by  the  justice  of  the  peace, 
it  proi)erly  may  be  regarded  as  a  precept  ot 
commitment  in  which  bail  In  a  specified  smu 
appeared;  and  if  strict  formality  required 
that  a  copy  of  it  be  issued  to  the  sheriff,  the 
failure  to  do  so  was  an  Irregularity  merely, 
the  prisoner  continued  to  be  in  lawful  cus- 
tody and  the  sheriff  had  authority  to  take 
bail  and  discharge  him.  The  time  and  place 
of  holding  the  next  term  of  the  district  court 
of  Logan  county  after  April  15,  1003,  were 
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fixed  by  law,  and  all  the  matters  specified  by 
section  154  of  the  Criminal  Code  sufficiently 
appear  in  the  recognizance. 

No  Injury  is  shown  to  have  resulted  from 
the  OTerruling  of  an  objection  to  the  admis- 
sion of  certain  depositions  because,  though 
In  the  custody  of  the  clerk,  they  had  not  been 
marked  filed  one  day  before  the  trial.  Hence 
the  error,  If  any  were  committed,  was  not  pre- 
judicial. If  the  defendants  had  been  misled 
or  overreached  in  any  particular,  a  different 
ruling  might  have  been  required.  True,  it 
was  the  duty  of  the  clerk,  when  he  received 
It,  to  have  marked  it  filed  (Code,  §5  710-712); 
but  It  was  a  purely  fonnal  act,  which,  having 
been  omitted,  the  court  should  have  ordered 
done  at  once.  The  omission  of  the  clerk  to 
note  the  fact  of  filing  should  not  deprive  tlie 
party  of  the  right  to  use  this  testimony. 
Ilogendobler  v.  Lyon,  12  Kan.  27C. 

One  of  the  defenses  to  the  action  was  that 
the  principal  in  the  recognizance  was  killed 
by  accident  in  the  city  of  Omaha,  Neb.,  lie- 
fore  forfeiture,  and  evidence  to  tliat  effect 
was  Introduced.  On  tlie  part  of  the  state 
various  officials  of  the  city  of  Omaha  and  of 
Douglns  county.  Neb.,  on  which  it  is  situated, 
testified  to  keeping,  by  virtue  of  city  ordin- 
ances and  state  laws,  records  of  deaths  by 
accident  in  the  city  and  county,  uiion  which 
records  the  death  of  Clark  did  not  appear. 
It  is  nrged  that  the  official  character  of  the 
records  was  not  proved  by  competent  evi- 
dence. The  legal  authority  for  tlie  records 
was  a  collateral  matter.  Tlie  fact  that  rec- 
ords actually  were  kept  was  the  Important 
thing,  and  furnished  a  basis  for  the  testimony 
to  which  objection  Is  made.  The  weight  of 
the  evidence  was  materially  Increased  be- 
cause the  witnesses  believed  they  were  act- 
ing under  the  compelling  force  of  valid 
statutes  and  ordinances.  If,  however,  those 
enactments  had  been,  in  fact.  Invalid  because, 
for  example,  they  were  unconstitutional,  the 
evidence  could  not  be  rejected  on  that  groimd. 

The  judgment  of  the  district  court  is  affirm- 
ed.   AH  the  Justices  concurring. 


ASHTON  V.  GARRETSON. 

(Supreme  Court  of  Colorado.     June  4,  1900.) 

Venue — Change— Defendant's  Residence. 

Mills'  Ann.  Co<le,  §  27,  provides  that  an  ac- 
tion shall  be  triable  In  the  county  in  which  the 
defendant  re.sides  but  that  action  on  notes  shall 
be  tried  in  the  county  where  payable,  and  sec- 
tion 20  provides  that  the  court  may,  on  good 
cause  shown,  change  the  place  of  trial  when 
the  county  designated  In  the  complaint  is  not 
the  proper  county.  Held,  that  where  a  de- 
fendant sued  on  his  note  resided  in  a  county 
other  than  that  in  the  district  court  of  which 
the  action  was  commenced,  and  the  note  was 
not  payable  in  such  county.  It  was  error  to 
refuse  his  timely  application  for  a  removal. 

[Ed.  Note. — For  caseii  in  point,  see  vol.  48, 
Cent  Dig.  Venue,  {  15.] 

Error  to  District  Court,  Arapahoe  County ; 
Frank  W.  Owers,  Judge. 


Action  by  Philip  Garrcison  against  Scott 
Ashton.  Judgment  in  favor  of  plaintiff,  and 
defendant  brings  error.    Reversed. 

This  action  was  commenced  In  the  district 
court  of  Arapahoe  county  July  5,  1891,  upon 
two  promissory  notes  dated  and  executed 
at  the  town  of  Victor,  Teller  county,  Colo. 
Summons  was  served  upon  plaintiff  in  er- 
ror, the  defendant  l>elow,  the  l&th  day  of 
July,  1891,  at  Victor,  in  the  county  of  Teller, 
state  of  Colorado.  On  August  2d  the  de- 
fendant filed  an  answer,  and  at  the  same 
time  an  application  for  change  of  venue. 
supported  by  affidavit,  to  the  effect  that  the 
notes  sued  on  were  executed  at  the  town  of 
Victor,  and  county  of  Teller,  and  that  the 
defendant  at  the  time  of  the  service  of  the 
summons  was  a  bona  fide  resident  of  said 
county.  On  March  10,  1892,  the  application 
was  denied,  and  thereafter  judgment  render- 
ed against  defendant  upon  the  pleading. 
Section  27  of  Mills'  Ann.  Code  provides,  in- 
ter alia,  "In  all  other  cases  the  action  shall 
be  tried  in  the  county  in  which  the  defend- 
ants, or  any  of  them  may  reside  at  the  com- 
mencement of  tlie  action,  or  In  the  county 
where  the  plaintiff  resides  when  service  is 
made  on  the  defendant  In  such  county; 
•  *  •  actions  upon  notes  or  bills  of  ex- 
change In  the  county  where  the  same  are 
made  payable."  Section  20  provides:  "The 
court  may,  on  good  cause  shown,  change  the 
place  of  trial  In  the  following  cases:  First, 
when  the  county  designated  In  the  complaint 
is  not  the  proper  county." 

Ralph  Hartzel  and  James  C.  Starkweather, 
for  plaintiff  in  error.  Bick.sler,  Mcl..ean  & 
Bennett,  for  defendant  In  error. 


GODDARD,  J.  (after  stating  the  facts). 
The  jurisdiction  of  our  district  courts  Is  co- 
extensl%-e  with  the  state ;  but  when  an  action 
is  brought  in  a  county  other  than  that  in 
which  it  should  be  tried,  the  defendant  may 
avail  himself  of  bis  right  to  change  the 
venue  to  the  proper  comity.  Fletcher  et  al. 
V.  Stowell.  17  Colo.  04,  28  Pac.  320;  Was- 
son  V.  Hoffman,  4  Colo.  App.  491,  30  Pac. 
445.  And  upon  a  proper  showing  the  duty 
of  the  court  is  mandatory,  and  Its  jurisdic- 
tion is  divested  except  for  the  pnniose  of 
making  the  order  of  removal.  D.  &  R.  G. 
R.  R.  Co.  V.  Cabin,  8  Colo.  App.  158,  45 
Pac.  285;  Smith  v.  The  People,  2  Colo.  App. 
99,  29  Pac.  924 :  Pearse  v.  Bordeleau,  3  Colo. 
App.  351,  S:i  Pac.  140.  lae  language  of 
section  27  above  quoted  expressly  provides 
that  all  cases,  unless  otherwise  provided, 
shall  be  tried  in  the  county  of  defendant's 
residence,  unless  service  of  summons  Is  made 
upon  defendant  In  the  county  where  plaintiff 
resides,  with  on  exc-eptlon  among  others  that 
actions  uixm  notes  or  bills  of  e.xcbange  may 
be  tried  in  the  county  where  the  same  are 
made  payable.  The  notes  In  question  were 
not  made  payable  In  the  county  of  Arapahoe, 
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and  tberofore  did  not  come  wltbln  the  ex- 
ception last  mentioned. 

In  the  circumstances  of  this  case,  the  de- 
fendant, baring  made  his  application  In  apt 
time,  bad  the  right  to  have  the  action  tried 
In  the  county  of  his  residence,  and  the  court 
erred  in  denying  his  application  for  removal. 
People  T.  District  Court,  30  Colo.  123,  69  Pac. 
597.  The  cases  cited  and  relied  upon  by 
counsel  for  defendant  In  error  Involved  the 
construction  of  section  24  of  the  Code  of 
1877,  and  section  28.  c.  62,  of  the  Codeof  1883, 
which  were  materially  dlflferent  from  the 
present  provision  on  the  subject,  and  are 
not  applicable  to  the  case  in  hand. 

It  is  unnecessary  to  consider  the  other 
assignments  of  error  since,  for  the  reasons 
given,  the  Judgment  mast  be  reversed  and 
the  cause  remanded,  and  it  Is  so  ordered. 

Reversed. 

GABBERT,  C.  J.,  and  B.\ILEY,  J.,  concnr. 


TEMPLE  V.  MAGRUDER. 
(Supreme  Court  of  Colorado.     April  2,  1006.) 

1.  Evidence— Records— Books  of  Orioijial 
EsTBY— Preliminary  Proof. 

A  ]>bysiciau's  account  book,  though  a  book 
of  original  entry,  is  inadmissible  to  prove 
charges  entered  therein,  witliout  tiie  preliminary 
proof  rejiuired  by  Mills'  Ann.  St.  S  4S17,  that 
the  entries  therem  were  made  by  the  physician 
and  were  true  and  just. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  1628-1037.] 

2.  Witnesses — Competency  —  Transactions 
Wrrn  Deceased  Person. 

Under  Mills'  Ann.  St.  |  4816,  providing 
that  no  party  to  a  civil  action  or  proceeding,  or 
person  directly  interested  in  the  event  shall 
testify  in  his  own  behalf,  when  any  adverse 
party  sues  or  defends  as  the  executor  or  ad- 
ministrator of  any  deceased  person,  unless  when 
called  as  a  witness  by  such  adverse  party  so 
duing  or  defending,  a  physician  in  a  proceeding 
to  establish  a  claim  for  medical  services  against 
a  decedent's  estate  was  not  qualified  to  testify, 
against  the  administrator's  objection,  on  any 
matter  or  at  all. 

Appeal  from  District  Court,  Teller  County; 
Louis  W.  Cunningham,  Judge. 

Proceeding  by  C.  A  Magrnder  to  establish 
a  claim  for  medical  services  against  W.  O. 
Temple,  as  administrator  of  the  estate  of 
Thomas  Keating,  deceaRe<l.  From  a  Judg- 
ment in  favor  of  plaintiff,  the  administrator 
appeals.    Reversed. 

J.  M.  Brlnsou,  for  appellant  Charles  F. 
Causaul  and  David  P.  Wilder,  for  appellee. 

GODDAKI).  J.  On  March  13,  1901,  C.  A. 
Magruder,  the  appellee,  presented  to  the  coun- 
ty court  of  Teller  County  a  claim  against 
the  estate  of  Thomas  Keating  for  $333  for 
medical  services  rendered  said  Keating.  The 
court  allowed  $100  and  disallowed  the  re- 
mainder. From  this  Judgment  Magruder  ap- 
pealed to  the  district  court  On  January 
7,  l'J02,  the  cause  was  tried  to  the  court,  aud 


judgment  rendered  In  favor  of  Magruder 
for  $333  against  the  estate.  The  administra- 
tor brings  the  case  here  for  review.  The 
principal  errors  assigned  and  discussed  are 
the  following:  First  admitting  in  evidence 
the  account  book  of  appellee;  second,  in  per- 
mitting the  appellee  to  testify  of  his  own 
motion  over  the  objection  of  appellant 

1.  The  reasons  assigned  In  support  of  the 
first  objection  are  that  the  book  is  not  a  book 
of  original  entry,  aud  was  admitted  without 
making  the  preliminary  proof  required  by 
statute.  Under  the  ruling  in  Plununer  v. 
Struby-Estabrooke  Co.,  23  Colo.  190,  47  Pac. 
294,  the  book  in  question  must  be  held  to  be 
a  book  of  original  entry,  and  would  have 
been  admissible  in  evidence  bad  the  prelimin- 
ary proof  required  by  the  statute  been  made. 
Mills'  Ann.  St.  {  4817.  There  was  no  compli- 
ance with  the  statute  in  this  respect  aud  the 
book  should  not  have  been  admitted  in  evi- 
dence. 

2.  It  was  clearly  error  for  the  court  to 
permit  the  claimant  to  testify  in  "■■e  case. 
Section  481C,  Mills'  Ann.  St  provisos  that 
"no  party  to  any  civil  action,  suit  or  pro- 
ceeding, or  person  directly  interested  in  tlie 
event  thereof,  shall  be  allowed  to  testify 
therein,  of  bis  own  motion,  or  in  his  own 
behalf,  •  •  •  when  any  adverse  jwirty 
sues  or  defends  as  the  •  •  •  executor  or 
administrator  •  •  •  of  any  deceased 
person  •  •  •  unless  when  called  as  a 
witness  by  such  adverse  party  so  suing  or 
defending."  By  the  plain  and  positive  pro- 
vision of  this  statute,  the  appellee  was  incom- 
petent to  testify  In  the  cause  of  his  own  mo- 
tion, and  over  the  objection  of  appellant 
ui>on  any  matter,  or  at  all.  That  this  is 
the  purpose  aud  meaning  of  this  statute  is 
settled  by  previous  decisions  of  this  court  and 
of  thecourt  of  appeals,  among  them :  Whltsett 
V.  Kersbow,  4  Colo.  419;  Gilham  v.  French,  6 
Colo.  19G ;  Palmer  v.  Hanna,  6  Colo.  55;  Jones 
V.  Ilenshall,  3  Colo.  App.  448,  34  Pac.  254. 

We  have  read  the  entire  testimony  set  out 
In  the  transcript  of  the  record,  and  are  un- 
able to  find  suflScient  competent  evidence 
to  support  the  Judgment.  The  foregoing  er- 
rors, therefore,  necessitate  a  reversal.  ,Tudg- 
ment  reversed,  aud  cause  rauanded  for  a 
new  trial. 

Reversed. 

GABBERT,  C.  J.,  and  BAILEY,  J.,  con- 
cur. 


COVINGTON'  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    April   2,   1006.) 

1.  Criminal  Law— JIotion  in  Arrest — De- 
fects IN  Information— GRAMM.4TI0AI,  Mis- 
take. 

Under  Mills'  Ann.  St.  $  1433,  providing 
that  no  motion  in  arrest  of  judgment  shall  be 
sustained  for  any  matter  not  affecting  the  merits 
of  the  offense  charged,  an  information  charging 
that  accused  did  "in  and  upon  the  body  of  on» 
Winnie  Adams  feloniously    *    *    *    and  of  bis 
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malice  aforethought  commit  an  assault,  and  she, 
the  said  Winnie  Adams,  then  and  there  felon- 
iously •  •  •  and  of  his  malice  aforethought 
did  kill  and  murder,"  though  grammatically  in- 
correct by  reason  of  the  word  "she,"  charges 
that  defendant  killed  Winnie  Adams,  and  is 
sufficient  as  against  a  motion  in  arrest. 

[EM.   Note. — ^For  cases  In  point,  see  vol.  1.5, 
Cent.  Dig.  Criminal  Law,  §  24o8 ;  vol.  27,  Cent. 
Dig.  Indictment  and  Information,  {J  209-213.J 
2.  IIuMiriDE  —  Evidence  —  Circumstantiai, 

Evi  DKNCE— Statutes— Instructions. 

At  a  trial  for  homicide  it  appeared  that  a 
witness  and  accused  were  outside  of  a  house 
talking,  when  decedent  stepped  out  and  called 
to  the  witness,  who  walked  away  four  or  five 
steps,  when  accused  fired  his  pistol,  killing  deced- 
ent. Before  the  witness  walked  away,  he  saw  the 
accused  with  his  hand  on  his  pistol.  Another 
witness  testified  that  when  decedent  came  into 
the  house  she  .-laid  that  she  was  shot  and  that 
accused  had  shot  her.  Held,  +hat  the  evidence 
was  not  circumstantial,  within  Mills'  Ann.  St.  i| 
1170,  as  amended  by  Laws  1901,  p.  153.  c.  64, 
vthich  provides  that  no  person  shall  suffer  the 
death  penalty  who  shall  be  convicted  on  circum- 
stantial evidence  alone ;  and  the  court  properly 
charged  the  jury  that  the  death  penalty  might 
be  inflicted. 
8b  Same  —  MuBDKB  im  Sbcond  Deobkb  — In- 

8TBUCTI0NS. 

An  instruction,  on  a  trial  for  homicide, 
stating  that  the  Jury  might  presume  that  ac- 
cused intended  the  usual  and  ordinary  conse- 
quences as  the  result  of  his  act,  and  if  they 
found  that  accused  intentionally  fired  a  pistol 
at  decedent,  and  that  the  bullet  struck  decedent, 
inflicting  on  her  a  mortal  wound,  they  might 
imply  that  accused  feloniously  and  of  his  malice 
aforethought  murdered  decedent,  authorizing  a 
verdict  of  guilty  of  murder  in  the  second  degree, 
was  not  erroneous,  for  it  left  to  the  jury  to  de- 
termine whether  accused  intentiooally  Sred  the 
fatal  shot. 

4.  CBIMINAL  liAW  —  Instbuctions— Kefcsai, 

01?    KEQrESTS. 

It  is  not  error  to  refuse  requested  instruc- 
tions, embodied  in  those  given. 

5.  SAMF.--APPl,ICABILirY   OF  INSTBUCTIONS   TO 

Evidence. 

Where,  on  a  trial  for  homicide,  there  was 
no  evidence  that  the  killing  was  the  result  of 
accident  or  of  carelessness  in  the  handling  of  a 
pistol  by  defendant,  who  denied  all  knowledge  of 
the  shooting,  instructions  directing  the  jury  to 
acquit,  if  the  killing  was  accidental,  were  prop- 
erly refused. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  H  1982-198.").] 

6.  Same  —  ARGUMENT  of  Counsei^-Comment 
ON  Evidence. 

Where,  on  a  trail  for  homicide,  the  evidence 
showed  that  some  time  previous  to  the  shooting 
accused  was  engaged  in  another  shooting  affray ; 
tliat  he  owned  and  carried  a  gun  in  a  peaceable 
community  without  any  legitimate  excuse ;  that 
he  had  on  the  night  of  the  killing  drawn  a  gun 
on  a  third  person,  and  later,  in  order  to  en- 
force a  certain  demand,  had  fired  into  the  air; 
that  on  the  same  night  he  was  seen  outside  of 
his  own  house  with  a  gun  in  his  hand  while 
carrving  a  bucket  of  coal — it  was  not  error  for 
the  prosecuting  attorney  to  say  in  his  argument 
that  defendant  might  have  had  a  good  reputa- 
tion, but  that  he  had  gone  wrong  and  had  es- 
tablished a  reputation  "for  being  a  gun  man." 
[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  St  1070,  1674.] 

Error  to  District  Court,  El  Paso  County; 
Robert  E.  Lewis,  Judge. 

Henry  Covington  was  convicted  of  murder 
In  second  degree,  and  be  brings  error.  Af- 
firmed. 
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T.  3.  Black,  for  plaintiff  In  error.  N.  C. 
Miller,  Atty.  Gen.,  and  I.  B.  Melville,  Asst. 
Atty.  Gen.,  for  the  People. 

GODDARD,  J.  The  plaintiff  in  error,  de- 
fendant below,  was  convicted  of  the  crime  of 
murder  in  the  second  degree  and  sentenced 
to  the  state  penitentiary  for  a  term  of  from 
10  to  12  years  at  hard  labor. 

Upon  the  overruling  of  a  motion  for  a  new 
trial,  counsel  for  defendant  interposed  a  mo- 
tion in  arrest  of  Judgment,  for  the  reason 
that  the  information  does  not  state  facts  suf- 
ficient  to  constitute  murder  in  either  degree. 
The  information  charges  that :  "Henry  Cov- 
ington, on  the  4th  day  of  January,  A.  D.  1905, 
at  the  said  county  of  El  Paso,  did  then  and 
there  in  and  upon  the  body  of  one  Winnie 
Adams  feloniously,  unlawfully,  willfully,  and 
of  his  malice  aforethought  commit  an  as- 
sault, and  she,  the  said  Winnie  Adams,  then 
and  there  feloniously,  unlawfully,  willfully, 
and  of  his  malice  aforethought  did  kill  and 
murder."  It  is  contended  that  by  using  the 
pronoun  "she"  the  pleader  charges  the  de- 
ceased with  the  commission  of  murder,  and 
that  the  defendant  Is  simply  charged  with  an 
assault.  While  the  information  is  subject 
to  criticism  because  of  the  wrongful  use  of 
the  pronoun,  it  at  most  amounts  to  only  a 
grammatical  error,  and  there  Is  no  doubt 
that,  when  taken  in  connection  with  the  oth- 
er averments,  the  Information  charges  that 
the  defendant  killed  Winnie  Adams.  It  is 
well  settled  that  grammatical  errors  should 
be  disregarded  if  the  real  intention  and 
meaning  of  the  information  is  not  obscured 
thereby.  In  Dickson  v.  State,  62  Ga.  589,  the 
court,  in  considering  an  indictment  where 
the  gender  and  number  of  two  persons  were 
Involved,  thus  disposed  of  a  like  objection: 
"This  is  an  unsightly  literary  blemish,  but 
not  a  grave  legal  infirmity.  In  school  the 
composition  would  not  pass,  but  It  may  be 
tolerated  In  the  courthouse.  The  meaning  is 
clear,  though  the  verbal  Inaccuracy  is  glaring. 
We  may  regret  that  those  who  write  affidavits 
and  warrants  guard  their  pronoims  with  so 
little  vigilance,  but  we  cannot  hold,  as  mat- 
ter of  law,  that  their  bad  grammar  vitiates 
the  documents."  Section  143;},  Mills'  Ann. 
St.,  provides  that :  "No  motion  in  arrest  of 
judgment  or  writ  of  error  shall  be  sustained 
for  any  matter  not  affecting  the  real  merits 
of  the  offense  charged."  The  use  of  the 
wrong  pronotm  did  not  affect  the  real  merits 
of  the  offense  charged.  The  defendant  was 
In  no  way  misled  or  prejudiced  by  the  use 
thereof.  The  court  did  not  err  in  overruling 
the  motion. 

It  appears  from  the  undisputed  testimony 
that  while  somewhat  under  the  Influence  of 
liquor  the  defendant,  on  the  evening  of  the 
4th  of  January,  1905,  visited  the  house  of 
Winnie  Adams,  the  deceased,  where  were 
present  Samuel  Terry,  Fred  Hopkins,  Bailey 
Trimble,  and  the  deceased ;  that  upon  his  en- 
tering the  house  Hopkins  advanced  to  shake 


Digitized  by 


GoogI' 


834 


85  PACIFIC  REPORTER. 


(Cola 


hands  with  the  defendant,  who  drew  a  re- 
rolver  and  said,  "Don't  come  any  nearer  me, 
I  will  shoot  you,"  whereupon  Hopkins  backed 
off,  and  the  defendant  added,  "Xo,  I  don't 
mean  to  hurt  you  or  anybody,"  and  threw  his 
gun  upon  the  floor,  saying:  "I  don't  mean 
to  hurt  anybody.  I  want  to  show  you  that  It 
Is  a  safety.  It  Is  as  safety  a  gun  as  a  man 
can  carry."  Hopkins  picked  the  gun  up  and 
placed  It  upon  the  table  or  dresser.  After 
remaining  there  some  time  the  defendant 
said :  "I  believe  I  will  go  home.  Give  me 
my  gun."  That  he  (Hopkins)  gave  the  de- 
fendant the  gun,  and  defendant  started  to  go 
and  said  to  Terry,  "I  want  to  see  you."  Ter- 
ry went  out  of  the  house  with  him,  and  while 
outside  talking  the  deceasetl  went  out  to  get 
some  coal.  What  oocurre<l  when  she  stepped 
out  of  the  door  la  described  by  Terry  as  fol- 
lows: "Then  Winnie  Adams  she  comes  out 
the  door.  When  she  throws  the  door  open 
the  light  was  right  on  us,  you  know.  Well, 
she  calls  me,  'Step  here  a  minute,  Sam,*  and 
I  said,  'Excuse  me,  Mr.  Covington,'  so  I  turns 
my  back  off  and  walks  about  four  steps  or 
Ave.  He  fired  this  gun  Just  like  that,  bang ! 
and  she  hollered  and  had  the  gun  pointed 
Just  like  that.  Q.  Now,  where  were  you  and 
Winnie  Adams?  A.  Well,  I  was  standing, 
like  she  come  out  the  door  here,  and  I  was 
standing  something  like  this,  and  he  was 
right  over  there,  and  he  had  the  gun  on  nie 
like  that.  She  hollered,  'Oh,  I  am  shot! 
I  am  shot!'  and  ran  on  in  the  house.  Well, 
I  goes  on  In  behind  her.  •  •  •  Q.  Did 
the  bullet  hit  you?  A.  Tes,  It  glanced  my 
finger  right  there,  and  then  he  said  like  this, 
'Close  that  door.'  "  Upon  cross-examination : 
"Q.  You  say.  Just  as  you  turned  your  back  to 
them,  the  shot  was  fired?  A.  Yes,  sir.  Q. 
As  you  turne<I  your  back  to  Covington?  A. 
Yes,  sir.  Q.  You  weren't  looking  at  lilni, 
then,  when  the  shot  was  fired?  A.  No,  sir; 
I  didn't  exactly  have  my  back  turned  on  him 
when  he  fired.  Q.  But  you  didn't  see  hini  at 
the  time  the  shot  was  fired?  A.  No.  Q.  You 
heard  but  one  shot?  A.  That  Is  all.  *  •  * 
Q.  Where  did  you  say  the  bullet  struck  you? 
A.  I  said  it  glanced  my  finger.  Q.  .Tnst 
point  out  to  the  Jury  the  fingers  or  the  finger 
that  It  glanced?  A.  Right  there  [showing 
Jury].  Q.  The  fourth  finger  of  the  right 
hand?  A.  Yes,  sir.  Q.  How  were  you  stand- 
ing at  the  time  you  received  the  shot? 
A.  Well.  I  was  standing  Just  alJout  at  the 
side,  sometliing  like  this,  and  he  was  stand- 
ing over  there;  a  straight  shot.  Q.  Were 
you  north,  south,  east,  or  west  of  him?  A.  I 
was  on  the  side  of  her  here.  Q.  You  were  at 
the  side  of  her?  A.  Yes,  sir.  (J.  Was  she 
exactly  north  of  you,  or  how?  A.  She  was 
exactly.  Just  like  me  and  .vou,  sitting  here 
this  way.  Q.  Were  you  facing  her,  or  side- 
ways, or  how?  A.  I  was  going  up  to  her, 
and  stoppeil  sideways  to  her.  She  was  bend- 
ing over  picking  up  coal.  Q.  And  you  were 
between  her  and  Covington?  A.  Yes;  sort  of 
angling  like,  you  know.    Q.  Near  what  door 


was  she  standing?  A.  She  was  standing 
near  the  south  door.  Q.  About  bow  far  was 
she  from  the  bouse?  A.  Well,  she  was  about 
two  feet,  I  guess,  from  the  bouse.  Q.  How 
far  was  Covington  away  when  you  last  saw 
him?  A.  Well,  Covington  was  about  six 
yards  off  from  the  door."  The  defendant 
testified:  That  he  never  bad  any  difficulty 
or  misunderstanding  with  Sam  Terry.  Re- 
lations with  him  were  friendly.  Never  had 
any  difficulty  or  mlsimderstandlng  with  Fred 
Hopkins  or  with  Bailey  Trimble.  "Terry 
gave  me  a  drink  of  whisky  at  about  6  o'clock 
January  4,  1005.  Went  to  Winnie  Adams' 
house  about  8  or  half  past  8.  Drank  liquor 
a  good  many  times.  He  called  it  red  whisky. 
Q.  Did  you  have  any  trouble  with  anybody 
there?  A.  No,  sir,  not  a  word.  Q.  Do  you 
remember  of  having  any  trouble  with  him 
[Hopkins]?  A.  No,  sir.  Q.  How  long  had 
you  been  there  when  he  [Hopkins]  came?  .\. 
When  I  came  over  to  the  house  Mr.  Hopkins 
nud  Miss  Adams  was  standing  outside  the 
door  talking.  Q.  How  long  were  they  on 
the  outside  after  you  went  In?  A.  Al»out  30 
to  45  minutes.  Q.  Did  you  have  any  trouble 
with  Hopkins  after  he  came  In?  A.  No.  Q. 
Were  yon  dnmk  or  sober  when  Hopkins  came 
In?  A.  Pretty  well  tanked  up.  Q.  Do  you 
remember  what  occurred  after  Hopkins  came 
in?  A.  Yes.  sir.  Hopkins  came  in  and  Miss 
Adams  went  right  behind,  and  Hopkins  walk- 
ed up  to  the  stove  and  warmed  his  hands. 
•  •  •  and  sat  down ;  and  after  that  I 
don't  remember  anything  else  that  occurred 
In  the  house  that  night.  *  •  *  Q.  Did 
you  Intentionally  fire  that  gun  either  at  Win- 
nie Adams  or  Terry,  or  even  intentionally 
fire  it  off?  A.  I  haven't  fired  any  at  all.  not 
to  my  knowledge.  Spent  night  of  January 
4th  last  at  my  house.  Q.  Where  did  you  get 
your  breakfast  this  morning,  January  otb? 
A.  At  home.  After  breakfast  went  to  work 
In  the  mines.  Saw  Terry.  I  says  to  him: 
'Good  morning,  Sara.  I  hear  I  shot  you  last 
night,  and  Miss  Adams.  Can  It  be  soV'  He 
said,  'Yes.'  I  says,  'I  am  awfully  sorry.'  Q. 
When  did  you  first  learn  that  you  were  char- 
ged with  the  shooting?  A.  The  next  morn- 
ing. Q.  Who  told  you?  A.  Leftwlch.  I 
told  him  I  didn't  know  anything  about  it" 
We  have  stated  the  evidence  thus  fully  In  or- 
der that  the  merits  of  the  objections  to  the 
giving  and  refusing  of  certain  instructions 
may  be  better  understood. 

Error  IS  assigned  upon  tlie  giving  of  In- 
structions Nos.  2  and  5,  because  therein  the 
jury  are  told  that  the  death  i)enalty  might  be 
Infiicted,  in  contravention  of  section  llTC.MllIs* 
Ann.  St.,  as  amended  by  Laws  1901.  p.  15.3. 
c.  M,  which  provides.  Inter  alia :  "Nor  shall 
any  i)erson  suffer  the  death  penalty  who 
shall  be  convicted  ui>on  circumstantial  evi- 
dence alone."  It  Is  Insisted  that  there  Is  no 
direct  evidence  as  to  the  fact  of  the  shooting, 
and  that  Terry's  statement  that  defendant 
fired  the  shot  is  but  an  Inference  ba.<!ed  up- 
on surrounding  circumstances,  and  not  upon 
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ectua)  obserratlon,  and  Is,  therefore,  to  be 
regarded  as  circumstantial  erldence  wltbiu 
tlie  meaning  of  the  statute.  Wbiie  It  Is 
true  that  the  witness  testified  tbat  be  tnrued 
and  walked  towards  tbe  deceased,  be  de- 
scribes bow  tbe  gun  was  fired,  and  bow 
tbe  gun  was  pointed.  He  stated  tbat  be  did 
not  exactly  bare  bis  baclc  turned  on  defeud- 
nut  wbeu  be  fired,  and  be  tbeu  goes  on  to 
describe  to  tbe  jury  tbe  position  tbat  be 
was  In,  and  says:  "I  was  standing  some- 
tbiug  nice  tbis,  and  be  was  right  over  tbere, 
and  be  bad  tbe  gun  on  me  like  tbat;"  tbat 
tbe  bullet  glanced  bis  finger.  In  answer 
to  tbe  question,  "How  were  you  standing 
at  tbe  time  you  received  tbe  sbot?"  be  an- 
swered, "Well,  I  was  standing  Just  about  at 
tbe  side,  sometblug  like  tbis,  and  be  was 
standing  over  tbere;  a  straight  shot;"  tbat 
be  was  "sort  of  angling  between  tbe  deceased 
and  Covington."  Fui'tbermore,  Hopkins  testi- 
fies tbat  when  Winnie  Adams  came  in  tbe 
door  she  screamed  that  she  was  sbot,  and 
when  asked  who  shot  her  she  said  Henry 
Covington.  While  it  may  be  tbat  Terry 
was  not  looking  at  Covington  at  tbe  in- 
stant be  fired  tbe  sliot,  yet  tbe  Interval  was 
so  short  I>etweeu  tbe  time  be  saw  him  with 
his  hand  upon  his  gun  and  tbe  time  be 
heard  tbe  report  and  felt  tbe  effect  of  the 
bullet  on  bis  finger,  and. from  the  fact  that 
be  saw  the  position  In  which  Covington  held 
the  gun  Immediately  upon  tbe  sbot  l)elng 
fired,  in  these  circumstances  we  think  it  can 
be  said  tbat  tbe  witness  was  cognizant 
through  bis  senses  of  tbe  fact  tbat  Coving- 
ton fired  tbe  shot,  and  that  bis  evidence  as 
to  tbat  fact  Is  not  circiuustantial,  within 
tbe  contemplation  of  tbe  statute. 

Instruction  No.  6,  when  taken  as  a  whole. 
Is  not  subject  to  tbe  criticism  urged  ngaiust 
It  by  counsel  for  plaintiff  In  error.  While 
the  court  at  tbe  outset  stated  to  tbe  Jury 
tbat  they  might  presume  that  the  defend- 
ant Intended  tbe  usnni  and  ordinary  con- 
sequences as  the  result  of  bis  net.  yet  Im- 
mediately following  this  expression  tbe  coiurt 
used  this  language:  "And  if  you  find  and 
believe  from  the  evidence  l)eyoiid  a  rea- 
sonable doubt  tbnt  the  dofeudnnt  inten- 
tionally fired  a  deadly  wenjion,  to  wit,  a 
loaded  pistol,  at  Winnie  Adams,  •  ♦  * 
and  that  tbe  bullet  fired  from  said  pi-vtol 
struck  Winnie  Adnnis.  inflicting  on  her  a 
mortal  wound,  from  which  she  died  the  ne\t 
day,  then  you  are  at  Iil)erty  to  imply  tli-it 
the  defendant  did  uulawfully.  willfully, 
feloniously,  and  of  bis  malice  aforetlmuslit 
kill  and  murder  said  AVlnnle  Adams,  and  hi 
tbat  event  you  will  find  him  guilty  of  murder 
In  the  second  degree."  Tbis  Instnictlon  ns 
a  whole  correctly  states  the  law,  and  left 
It  to  the  Jury  to  determine  from  tlie  evidence 
whether  defendant  intentionally  flred  tbe 
fatal  shot.  It  is  a  well-settled  rule  tbnt 
tbe  trial  court  In  its  Instructions  should  avoid 
Indicating  its  opinion  as  to  any  material 
matter  of  fact,  and  that  any  violation  of 


tbis  rule  tbat  Influences  tbe  Jury  to  tbe  prej- 
udice of  the  defendant  would  constitute 
reversible  error.  And  while  It  must  be  con- 
ceded tbat  the  trial  Judge  used  an  expression 
in  Instruction  No.  8  tbat  was  Improper,  In 
tbat  it  assumed  that  defendant  sbot  deceased, 
yet,  when  considered  in  connection  with  tbe 
context,  we  do  not  think  It  can  reasonably 
be  said  tbat  the  Jury  understood  this  ex- 
pression as  Intended  to  convey  to  them  an 
opinion  on  the  part  of  tbe  court  tbat  defend- 
ant fired  tbe  sbot  Tbat  tbe  expression  was 
inadvertently  made  Is  evident  Tbe  court 
was  Instructing  tbe  Jury  as  to  the  degree 
of  intoxication  that  would  relieve  the  defend- 
ant from  the  extreme  penalty  of  the  law 
and  would  reduce  the  homicide  from  murder 
In  the  first  to  murder  of  tbe  second  degree. 
It  was  not  the  purpose  of  this  instruction 
to  call  tbe  Jury's  attention  to  the  fact  of  the 
shooting,  but  to  tbe  condition  of  defendant 
at  tbe  time — ^whether  he  was  so  deeply  In- 
toxicated as  to  be  Incapable  of  forming  in 
bis  mind  a  design  premeditatedly  and  de- 
liberately to  do  tbe  act.  And  from  other 
instructions  theretofore  given,  and  from  what 
follows  in  tbis  instruction,  the  Jury  were 
clearly  advised,  and  understood,  tbat  It  was 
exclusively  tbeir  duty  and  province  to  find 
from  tbe  evidence  not  only  tbe  fact  as  to 
whether  or  not  the  defendant  fired  tbe  shot, 
but  as  to  whether  he  did  so  Intentionally 
and  of  his  malice  aforetbougbt,  and  tbeir 
verdict  Indicates  tliat  they  discharged  this 
duty  regardless  of  any  intimation  of  tbe 
court. 

Counsel  for  plaintiff  in  error  earnestly  in- 
sist tbat  tbe  court  erred  In  refusing  to  submit 
to  the  Jury  certain  requests  for  instructions 
on  l)ehalf  of  tbe  defendant  After  careful 
consideration  of  these  objections,  we  are  of 
tbe  opinion  that  while  some  of  these  requests 
correctly  announce  tbe  law,  and  might  with 
proprlet.v  have  l>een  given,  yet.  in  view  of  tbe 
evidence  and  tbe  instructions  given,  we  do 
not  think  tbo  court  committed  reversible 
error  In  refusing  them.  In  other  words,  tbe 
court  in  Its  Instructions  repeatedly  told  tbe 
Jury  what  was  esseutlol  to  be  proved  In  order 
to  convict  the  defembint  of  murder  In  tbe 
second  degree,  which  is  tiie  offense  for  wbldi 
be  wns  convicted.  Tbey  were  told  tliat  if 
they  found  and  l>elievetl  from  the  evidence 
l)oyond  a  reasonable  doubt  tbat  be  bad  in- 
tentionally flre<l  a  loaded  pistol  at.  and  did 
willfully,  feloniously,  and  of  bis  malice  .ifore- 
tbonglit  kill,  Winnie  Adams,  tbey  might  find 
him  guilty  of  that  offense.  Tbey  were  also 
told  that  tbe  defendant  was  presumed  to  be 
innocent  of  any  offense,  and  that  l)efore  tbey 
could  (nnvlct  bini  the  people  must  overcome 
that  presumption  by  proving  him  guilty  be- 
yond a  rensonal>le  doubt,  and  If  tbey  had  a 
reasonable  doubt  they  must  acquit  him. 
These  Instructions  cover  and  correctly  state 
the  law  appiical)le  to  tbe  evidence  In  tbe  case, 
and  we  think  are  equivalent  to,  and  fuil,y 
announce  the  law  as  contained  in,  tbe  defeud- 
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ant's  requests  numbered  5,  6,  7,  8,  9,  11,  13, 
14,  18,  and  22.  The  court,  therefore,  did  not 
commit  reversible  error  In  refusing  the  latter. 
"It  was  competent  for  the  court  to  reject  all 
the  prayers  offered,  and  grant  instructions 
to  the  Jury  in  its  own  langniage;  and  when 
these  are  correct,  and  cover  the  whole 
ground,  the  judgment  will  not  be  reversed, 
even  though  some  of  the  rejected  prayers 
might  properly  have  been  granted."  Mc- 
Carty  v.  Harris,  49  Atl.  Kep.  414;  Deltz  v. 
Regnler,  27  Kan.  95;  People  v.  Bene,  130  Cal. 
159,  62  Pac.  404;  City  of  Boulder  v.  Fowler, 
11  Colo.  39G,  18  Pac.  337. 

Requests  Nos.  4,  19,  and  20  In  effect  direct- 
ed the  Jury  to  acquit  if  the  kltllug  was  ac- 
cidental. There  was  no  evidence  introduced 
that  tended  to  show  that  the  killing  of  de- 
ceased was  the  result  of  accident  or  of  care- 
lessness in  the  handling  of  the  pistol  by  the 
defendant.  He  denied  all  knowledge  of  the 
shooting,  and  it  is  clear  that  no  inference 
that  the  shooting  was  accidental  or  the  result 
of  carelessness  is  deduclble  from  the  facts 
as  detailed  by  the  other  witnesses.  In  these 
circumstances,  these  instructions  were  prop- 
erly refused. 

The  objection  to  the  question  propounded 
to  the  Juror  Perkins  we  think  was  properly 
sustained  for  the  reason  given  by  the  court. 
It  could  not  be  determined  at  that  time  what 
tbe  evidence  would  develop,  and  while  the 
remark  made  by  tbe  court  to  the  effect  that 
counsel  was  "misleading  the  jury"  was,  to 
say  the  least,  ill-advised,  since  it  mig^t  have 
been  understood  by  the  Jury  as  a  reflection 
upon  the  good  faith  of  counsel,  and  have  con- 
veyed to  the  Jury  the  impression  that  he  was 
not  treating  them  fairly  in  his  examination, 
yet  we  do  not  think  it  constitutes  a  sufficient 
reason  for  reversing  the  Judgment 

In  addressing  the  jury  the  district  attorney, 
referring  to  the  testimony  introduced  by  the 
defendant  as  to  good  character,  used  the  fol- 
lowing language:  "The  defendant  may  have 
bad  a  good  reputation,  but  be  has  gone 
wrong.  He  has  gone  out  there  and  estab- 
lished a  reputation  for  being  a  gun  man." 
This  language  was  objected  to  by  counsel, 
and  the  objection  was  overruled.  It  ap- 
peared from  tbe  defendant's  testimony  that 
some  time  previous  to  tbe  shooting  in  ques- 
tion he  was  engaged  In  another  shooting  af- 
fray, and  on  cross-examination  he  testified 
as  follows:  "Q.  Did  you  have  your  gun 
when  you  went  there  tliat  night?  A.  When 
I  started  over  there?  Yes,  sir.  Q.  Did  you 
have  it  in  your  band?  A.  Yes,  sir.  Q.  And 
you  took  two  shots  at  the  fellow,  didn't  you? 
A.  Yes,  sir."  ITils  circumstance,  taken  in 
connection  with  the  fact  that  he  owned  and 
carried  a  gim  in  a  peaceable  community 
without  any  legitimate  excuse  for  so  doing, 
and  had  on  tbe  night  in  question  drawn  it 
on  Hopkins,  and  later.  In  order  to  enforce 
Ills  demand  that  tbe  door  to  Winnie  Adams' 
house  be  closed  and  the  lights  extinguished, 
fired  into  tbe  air,  and  shortly  after  8  o'clock 
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on  the  same  night  was  seen  outside  of  bis 
own  house  with  the  g:nn  in  his  hand  while 
carrying  a  bucket  of  coal,  was  sufficient  to 
Justify  the  district  attorney  in  drawing  the 
inference  that,  notwithstanding  bis  former 
reputation,  be  had  "gone  wrong"  and  estab- 
lished a  reputation  for  being  a  "gun  man." 
The  jury  had  heard  this  testimony,  and  the 
evidence  of  defendant's  good  charneter,  and 
It  was  clearly  within  the  scope  of  legitimate 
argument  for  the  district  attorney  to  state 
to  them  what  conclu.sion.  In  bis  judgment, 
as  to  defendant's  character  for  pence  and 
quiet  was  logically  deduclble  therefrom. 
The  remarks  of  the  district  attorney  were 
therefore  within  the  record. 

After  a  careful  consideration  of  the  record 
and  the  able  and  exhaustive  briefs  of  counsel 
for  plaintiff  in  error,  we  are  coustrained  to 
say  that,  while  some  of  the  objections  urged 
migbt  bare  been  avoided  by  tbe  exercise  of 
more  care  and  liberality  on  tbe  part  of  the 
trial  Judge,  yet,  in  view  of  all  the  testimony, 
tbey  occasioned  no  prejudice  to  the  plaintiff 
In  error  that  would  Justify  setting  aside  the 
verdict,  which,  in  our  opinion,  is  amply  sup- 
ported by  tbe  evidence. 

The  Judgment  is  therefore  affirmed. 

Affirmed. 

GABBEBT,  C.  X,  and  BAILEY,  J.,  concur. 


UNION    STEEL   &    CHAIN   CO.    v.    WAG- 
ONER. 

(Supreme   Court   of   Colorado.     Anril   2,   1906. 
Rehearing  Denied  May  7,  1906.) 

Evidence  —  Contracts  —  Actions  —  Expbcss 
Contract  —  Valdb  —  Similar  Evidence 
Given  by  Adverse  Pabtt. 

Where  a  case  was  tried  on  an  express  con- 
tract by  defendant  to  pay  plaintiff  an  agreed 
price  for  machinery,  both  parties  ignoring  a 
cause  of  action  on  a  quantam  meruit  contained 
in  the  complaint,  the  court  committed  no  error 
In  excluding  evidence  by  tbe  defendant  as  to  the 
value  of  the  machinery,  though  similar  evi- 
dence had  been  admitted  in  behalf  of  plaintiff. 
[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  i  450.] 

Error  to  District  Court  Arapahoe  County; 
Peter  L.  Palmer,  Judge. 

Action  by  John  Wagoner  against  the  Union 
Steel  &  Chain  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  brings 
error.    Affirmed. 

C.  H.  Pierce  and  Henry  T.  Sale,  for  plain- 
tiff in  error.  George  P.  Steele,  for  u«;fend- 
ant  in  error. 


GUNTER,  J.  This  ease  was  tried  upon  an 
express  contract  by  defendant  to  pay  to  plain- 
tiff an  agreed  price  for  certain  machluerj-; 
both  parties  ignoring  a  cause  of  action  upon 
a  quantum  meruit  also  contained  in  the  com- 
plaint The  case  was  tried  to  the  court,  re- 
sulting in  a  finding  and  Judgment  for  plain- 
tiff, defendant  in  error  here. 
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As  the  cause  of  action  coneededly  proceed- 
ed upon  was  an  express  contract  to  pay  a 
stipulated  price,  the  court  committed  no  er- 
ror In  excluding  any  evidence  offered  by 
defendant  going  to  the  value  of  the  machin- 
ery Involved.  The  mere  fart  that  the  court 
admitted  evidence  tipon  this  immaterial  is- 
sue, to  wit,  the  value  of  the  machinery,  in 
liehalf  of  plalntlfT,  was  no  reason  why  It 
should  repent  the  error  by  receiving  like 
testimony  from  the  defendant.  The  ruling 
simply  excluded  immaterial  testimony,  and 
was  not  error.  The  contract  between  plaln- 
tlfT and  defendant  was  effected  through  an 
agent.  Plaintiff  in  testifying  stated  the 
transaction  as  reported  to  him  by  his  agent 
It  is  said  this  was  error.  It  suffloes  to  say 
that  this  testimony  was  admitted  without 
objection.  Plaintiff  testified  to  a  conversa- 
tion with  the  representative  of  defendant 
wherein  such  representative  admitted  the  con- 
tract sued  on,  and  it  is  said  the  court  re- 
fused to  permit  defendant  to  give  evidence 
as  to  this  conversation.  The  facts  fail  to 
sustain  this  contention.  There  was  no  effort 
to  show  by  other  witnesses  such  conversa- 
tion, and  there  was  no  ruling  of  the  court 
excluding  the  evidence  of  other  witnesses 
going  to  this  convei'satlon. 

It  is  further  contended  that  the  evidence 
does  not  support  tlie  finding  and  Judgment 
of  the  coui-t  There  was  evidence  for  plain- 
tiff which.  If  creillted.  made  out  the  cause 
of  action  sued  on.  This  t>elng  true,  there 
was  evidence  sufficient  to  sustain  the  find- 
ing, and  judgment  of  the  court. 

The  Judgment  below  is  atHrmed. 

The  CHIEF  JUSTUK  and  MAXWELL,  J., 
concur. 


IIOBAX  v.  BOYEK. 
(Supreme  Court   of   Colorado.     .Tune  4,   lOOd.) 

1.  Mines  and  MiNKR.vLs—IiOCATi ok— Action 
TO  Determine  Uumits. 

In  n  suit  in  sniiport  of  an  adverse  to  a 
mining  claim,  a  showing  that  plaintifF's  location 
was  made  on  ground  <>mbrac<*d  within  a  prior, 
valid,  subsisting  locntiou  is  a  bar  to  his  r<>covery. 

2.  Appeal— Harmless  Brkob— Exclusion  of 
Evidence. 

The  erroneous  refu.sal  of  a  comnetent  offer 
of  proof  is  reversible  error,  though  the  evidence 
in  support  of  the  offer  might  not  have  been  suf- 
ficient to  prove  it. 

I  I'M.  Note. — For  cnws  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  H  4187,  4180.1 

Apiieal  from  District  Court,  Clear  Creek 
County;    Frank  W.  Owers,  Judge. 

Action  by  U.  W.  Boyer  against  J.  J.  Hoban 
In  support  of  an  adverse  to  a  mining  claim. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Ueversed  and  remanded. 


W.  A.  Williams,  for  appellant  John  X 
White,  for  appellee. 

CAMPBELL,  J.  This  is  an  action  in  sup- 
port of  an  adverse  claim  filed  In  the  United 
States  Land  Office.  The  controversy  is  over 
a  strip  of  ground  In  confiict  between  the 
Golconda  lode  mining  claim,  owned  by  the 
plaintiff,  and  the  Davidson  No.  1  lode,  own- 
ed by  the  defendant.  The  result  of  the  trial 
was  a  judgment  for  the  plaintiff,  from  which 
the  defendant  appeals.  Two  grounds  are  re- 
lied upon  for  reversal. 

1.  The  defendant  maintains  that  the  ver- 
dict of  the  Jury  was  manifestly  against  the 
weight  of  the  evidence.  Our  examination 
of  the  record  discloses  that  the  evidence  was 
in  serious  conflict,  but  was  legally  sufficient 
to  support  the  verdict.  The  verdict  is  not 
so  manifestly  against  Its  weight  as  to  indi- 
cate that  it  was  the  result  of  passion  or 
prejudice. 

2.  The  defendant  offered  to  show  that  at 
the  time  the  Golconda  lode  was  located  the 
same  ground,  including  the  discovery  point, 
was  embraced  within  a  prior,  valid.  sul)sist- 
Ing  location.  This  offer  of  proof  was  refused 
by  the  court  on  plaintiflTs  objection  that  such 
evidence  was  Incompetent  and  immaterial 
and  did  not  tend  to  prove  any  issue  in  the 
case.  The  answer  denied  that  plaintiff's  lo- 
cation was  good;  hence  this  ruling  was 
wrong,  and  because  of  it  the  judgment  must 
be  reversed.  A  valid  lode  mining  location 
must  be  upon  unoccupied  and  unappropriat- 
ed public  domain.  In  a  suit  in  support  of 
an  adverse  claim,  the  defendant  may  show 
that  the  plaintiff's  location  was  made  upon 
ground  embraced  within  a  prior,  valid,  sub- 
sisting location,  and  if  he  succeeds  in  the 
same  it  is  a  bar  to  plaintiff's  recovery.  Arm- 
strong et  al.  V.  Lower,  6  Colo.  303;  Glrard 
V.  Carson.  22  Colo.  345,  44  Pac.  .508 ;  Michael 
V.  Mills,  22  Colo.  439,  45  Pac.  429 :  Calhoun 
Mining  Co.  v.  AJax  Mining  Co.,  27  Colo.  1, 
.")9  Pac.  007,  50  L.  K.  A.  209,  83  Am.  St.  Kep. 
17;  Kirk  v.  Meldrum,  28  Colo.  4."}3,  <Si  Pac. 
C33;  Moyle  v.  Bullene,  7  Colo.  App.  308,  40 
Pac.  «);  Gwllllni  v.  Donnellan,  115  U.  S. 
4.'},  5  Sup.  Ct.  1110,  29  L.  Ed.  348;  Del 
ivionte  M.  Co,  v.  Last  Chance  Co.,  171  U.  8. 
55,  18  Sup.  Ct.  805,  43  L.  Ed.  72.  Plaintiff 
does  not  question  the  foregoing  rule,  but 
denies  its  applicability  to  the  facts.  We  fall 
to  perceive  the  force  of  appellee's  argument. 
It  may  be  that  defendant's  evidence  might 
not  be  sufficient  to  prove  the  offer ;  but.  If  so, 
that  cannot  avail  the  plaintiff  here.  It  was 
a  good  offer,  and  evidence,  if  any,  in  support 
of  It.  should  have  been  admitted. 

The  judgment  is  reversed,  and  the  cause 
remanded, 
iveversed. 

GABBEIIT,  C.  J.,  and  STEELE',  J.,  concur. 
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HICKET  T.  ANHEUSER-BUSCH  BREW- 
ING ASS'N. 

(Supreme  Court  of  Colorado.    April  2,   1900.) 

1.  Judgments  — Res   Adjudicata— Findihos 
—Effect. 

Plaintiff  sued  on  April  3,  1900,  to  recover 
a  debt  and  to  foreclose  a  deed  of  trust  secur- 
ing payment.  Pendinc  this  suit  the  debtor  died, 
nnd.  an  ndininiatrator  liaving  been  appointed, 
lie  \va.s  substituted  as  defendant.  On  SejJtember 
20,  1900,  plaintiff  presented  to  the  probate  court 
a  petition  allejdng  the  pendency  of  the  fore- 
closure proceeding,  the  copy  of  the  note  sued 
on,  and  jjraying  the  allowance  of  the  same,  and 
that  plaintiff  be  permitted  to  proceed  with  the 
foreclosure.  On  November  19th  judgment  was 
rendered  in  the  probate  court,  in  which  it  was 
found  that  "more  than  six  years  had  intervened 
between  the  date  the  cause  of  action  presented 
by  claimant  arose  and  the  time  set  for  the  iiear- 
ing  of  said  claim,"  wherefor  the  claim  was  dis- 
allowed. Held,  that  such  judgment  was  not  a 
finding  that  the  debt  was  barred  on  the  date  the 
foreclosure  action  was  begun,  and  hence  the 
judgment  was  no  bar  to  that  action. 

(Ed.  Note. — For  ca.se»  in  point,  aee  vol.  30, 
Cent.  Dig.  Judgment,  S  1131.] 

2.  Pi-EADiNO— New  Matter— Reply. 

Where  new  matter  pleadetl  in  an  answer  did 
not  constitute  a  defen.se  to  the  cause  of  action  al- 
leged in  the  complaint,  a  reply  was  unnecessar)-. 
[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Pleading,  f,  .•J24.1 

3.  Appeal — Objection  Not  Raised  Below. 

Where  a  motion  for  judgment  on  the  plead- 
ings was  orally  made  by  plaintiff  on  the  deniul 
or  defendant's  motion  for  a  similar  judgmonl. 
nnd  defendant's  counsel,  being  jiresent  in  court, 
made  no  objection  to  the  hearing  of  such  moticu. 
I#cause  no  written  notice  require<l  by  Civ.  Code. 
S  372,  liad  been  served,  and  did  not  call  the  mat- 
ter to  the  timely  attention  of  the  trial  court, 
he  was  estopi)ed  to  raise  sucii  objection  on  ap- 
peal. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  EiTor,  H  1205,  1209.] 

Appeal  from  District  Court,  Pneblo  Conn- 
ti"    N.  Walker  Dixon,  Judge. 

Action  b.v  the  Anheuser-Bu»<-li  Brewing  As- 
sociation against  Victor  De  Carll  nud  nnotlier, 
revived  after  the  death  of  Carll  In  the  uaue 
of  Phil  J.  lllckey.  as  admlulstrator.  From 
a  Judgment  for  plaintiff,  detendniit  appeals. 
AfliriueU. 

On  April  3,  1900,  the  appellee  eoinuienoed 
this  action  against  Victor  De  Carll  and  Mux 
Sclnver  to  recover  the  sum  of  $1,000  and  In- 
terest upon  a  promissory  note  dated  April 
3,  1H03,  payable  12  mouths  after  date,  slgu- 
(hI  by  De  Carll,  and  to  foreclose  a  certain 
trust  deed  given  by  De  Carll  to  Schwer,  as 
trustee,  to  secure  the  payment  of  said  note. 
Suuunons  was  issued  and  served  on  De  Carll. 
Ou  April  10.  1900,  he  died.  On  May  14,  1000, 
Phil  J.  nickey,  the  appellant,  was  appointed 
administrator  of  his  estate.  On  November 
:«).  1(XK.».  the  administrator  was  substituted 
as  defendant.  His  demurrer  to  the  complaint 
was  overruled,  and  ou  March  6,  1901,  he  nn- 
mvered,  admitting  the  execution  of  tlie  note 
nnd  trust  deed  by  his  intestate,  and  alleged 
as  a  special  defense  that  ou  the  22d  day  of 
September,   1900,  the  appellee  presented   to 


the  probate  court  of  the  county  of  Paeblo  a 
petition  setting  forth  the  pendency  of  the 
foreclosure  proceeding  In  the  dlr:trict  court 
a  copy  of  the  note  sued  ou  therein,  and  ask- 
ing for  an  allowance  of  the  same,  and  that  It 
be  authorized  to  proceed  wlh  such  foreclo- 
sure; that  on  the  19th  day  of  November, 
1900.  u  judgment  was  rendered  in  the  prot>atc 
court,  in  which  it  was  found  that  "more  than 
six  years  had  Intervened  between  the  date 
the  cause  of  action  presented  by  the  claim- 
ant arose  and  the  time  set  for  the  hearing 
of  said  claim,"  and  the  claim  was  disallow- 
ed, nud  that  no  appeal  was  taken  from  this 
judgment.  Appellee  filed  its  replication  to 
this  answer,  aduiittiug  the  facts  therein 
pleade<l.  alleging  that  the  object  of  filing  said 
claim  was  "for  the  ultimate  puri>ose  of  en- 
abling plaintiff  to  partlclimte  in  the  general 
estate  of  De  Carll  to  the  extent  of  any 
deficiency  Judgment  which  might  be  obtain- 
ed" in  the  foreclosure  suit,  and  averring  that 
nt  the  time  of  said  bearing  the  plaintiff  ex- 
hibited to  said  county  i»urt  the  files  In  this 
action,  and  further  averring  "that  the  effect 
of  said  Judgment  rendered  on  matters  oc<-ur- 
ring  subsequent  to  the  institution  of  this 
suit,  and  with  full  knowledge  of  this  action, 
was  not  sufficient  to,  and  did  not.  oust  this 
court  of  Jurisdiction  in  this  action,  and  is 
no  bar  to  the  prosecution  of  this  action,  to  a 
final  Judgntent."  On  the  30th  day  of  July, 
liN)l.  appellant  filed  a  motion  for  judgment 
ou  the  pleadings,  and  afterw^ards,  and  on 
the  9tb  day  of  November,  the  court  overruled 
this  motion,  and  on  motion  of  appellee's  coiui- 
sel  rendered  a  Judgment  and  decree  in  its 
favor.  From  this  Judgment  this  api)eal  Is 
prosecuted. 

Albert  Ij.  Murray  (Calvlu  E.  Reed,  of  coun- 
sel), for  np[)ellaut.  John  It.  Dixou,  for  ap- 
pellee. 

OODDARD,  ,J.  (after  stating  the  facts). 
1.  Cotmsel  for  apiiellant  Insist  that  the  Judg- 
ment of  the  county  court  disallowing  the 
claim  was  res  ndjudicata,  and  barred  the 
riglit  to  recover  ou  the  note  In  this  action. 
The  finding  of  tlie  court  as  set  forth  in  the 
answer  is  "that  tlie  court  doth  further  find 
as  a  matter  of  fact  that  more  than  six  years 
have  Intervened  between  the  date  the  cause 
of  action  •  »  »  arose  and  the  time  set 
for  the  hearing  of  said  claim,"  and  for  this 
reason  disallowed  tlie  claim.  In  order  to 
constitute  an  estopjiel  by  Judgment,  the  same 
Identical  matter  must  have  been  In  Issue  in 
the  former  suit,  and  the  precise  fact  deter- 
mined by  the  former  Judgment.  Allen  v. 
Tritch,  5  Colo.  222;  De  Sollar  t.  Ilanscome, 
1.-.S  I",  a.  21(5.  15  Sup.  Ct.  81C,  39  L.  Ed.  9W. 
The  finding  that  the  note  In  question  was  not 
probable  against  the  estate  of  De  Carll.  be- 
cause barred  by  the  statute  of  limitations  at 
the  time  of  the  hearing  in  the  county  court, 
is  In  no  sense  a  finding  that  it  was  barred 
on  the  3d  day  of  April,  1900,  the  date  this 
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action  was  commenced.  The  judgment  of  the 
county  court,  therefore,  couutituted  no  bar  to 
the  enforcement  of  the  note  in  this  action,  not 
In  any  way  precluded  the  district  court  from 
exercising  its  previously  acquired  Jurisdic- 
tion in  the  foreclosure  proceedings. 

2.  It  is  unnecessary  to  consider  the  objec- 
tion that  the  reply  "does  not  deny  the  new 
matter  set  up  in  the  answer,"  since  no  reply 
was  necessary,  for  the  reason  tiiat  the  new 
matter,  as  we  have  seen,  did  not  constitute 
a  defense  to  the  cause  of  action  set  forth  in 
the  complaint 

3.  A  further  error  relied  on  Is  that  the 
court  rendered  judgment  upon  the  oral  mo- 
tion of  counsel  for  appellee  without  written 
notice  of  such  motion.  In  support  of  this 
objection  counsel  rely  upon  section  372  of  the 
Civil  Code,  which  requires  written  notice  of 
all  motions  "except  those  made  during  the 
progress  of  a  trial."  The  record  discloses 
that  coimsel  for  appellant  filed  a  written  mo- 
tion for  judgment  on  the  pleadings,  which, 
after  argument  by  respective  counsel,  was 
overruled.  Upon  the  overruling  of  this  mo- 
tion, counsel  for  appellee  asked  for  judg- 
ment. This  was  done  in  the  presence  of 
counsel  for  the  appellant,  and  upon  the  close 
of  the  argument  on  the  former  motion.  The 
counsel  for  appellant  being  present  In  court 
and  asking  for  judgment  in  his  favor  upon 
the  pleadings,  and  making  no  objection  to 
the  bearing  of  a  similar  motion  by  opposing 
counsel  upon  the  ground  that  no  written  no- 
tice had  been  served,  we  think  should  be  held 
to  have  waived  the  service  of  such  notice, 
and  he  will  not  now  be  permitted  to  avail 
himself  of  an  error  (if  It  be  such)  that  could 
have  been  avoided  by  calling  the  matter  to 
the  timely  attention  of  the  trial  court. 

For  the  foregoing  reasons  the  judgment  Is 
affirmed. 
Affirmed. 

GABBERT,  C.  J.,  and  BAILEY,  J.,  concur. 


GOODYKOONTZ  v.  IMES. 
(Supreme  Court  of  Colorado.     April  2,  190G.) 

1.  Appeai/— Failube  to  Show  Ebbok— Ucl- 
INO  ON  Motion. 

Where  the  record  on  appeal  does  not  show 
that  a  motion  to  dismiss  for  alleged  failure 
to  file  a  bond  for  costs  within  the  time  allowed 
was  supported  by  affidavit  or  any  other  form  of 
proof,  an  order  denying  the  motion  cannot  be 
mterfered   with. 

2.  Same— I>isMissAi<— Failure  to  Snow  Fi- 
nal Judgment. 

AVhere  the  record  does  not  show  that  any 
final  judgment  was  rendered,  the  appeal  will  be 
dismieised. 

Appeal  from  Montezuma  County  Court;  C. 
J.  Scbarnhorst,  Judge. 

Action  by  John  Imes  against  Jennie  Goody- 
koonbi.  A  motion  to  dismiss  the  action  for 
failure  to  file  a  bond  for  costs  was  denied, 
and  defendant  appeals.    Appeal  dismissed. 


S.    W.    Carpenter,    for    appellant    P. 
Ellis,  for  appellee. 


G. 


CAMPBELL,  J.  Uix)n  the  application  of 
the  defendant  below,  appellant  here,  the 
plaintiff,  appellee  here,  was  required  by  an 
order  of  the  court,  made  on  the  3d  day  of 
June,  1901.  to  file,  by  the  incoming  of  court 
on  the  first  day  of  the  following  September 
term,  a  bond  or  security  for  costs  of  the 
action  to  be  approved  by  the  clerk  of  the 
court  On  the  30th  day  of  August  the  stat- 
utory instrument  was  filed,  though  not  ap- 
proved at  that  time.  On  the  2d  day  of  the 
following  Sejrtember,  which  was  the  first  day 
of  the  September  term  of  court,  the  surety 
justified,  and  the  bond  theretofore  filed  was 
approved  by  the  clerk.  After  the  bond  was 
filed  In  August  but  before  It  was  approved 
on  the  2d  of  September,  as  the  defendant 
claims,  she  filed  her  motion  of  date  Septem- 
ber 2  to  dismiss  the  action  because  the  ap- 
proved security  or  bond  was  not  filed  before 
the  Incoming  of  court  on  the  first  day  of  the 
September  term,  though  it  was  previously 
filed  in  August  and  subsequently  approved 
on  September  2d,  but  after  court  convened 
on  that  day.  The  court  overruled  the  mo- 
tion, and  this  ruling  is  the  only  error  assign- 
ed by  defendant  upon  this  appeal. 

1.  The  principal  contention  of  appellant 
seems  to  be  that  the  court  erred  In  consider- 
ing the  first  day  of  tlie  term  as  if  it  was 
Sunday,  and  by  then  adjourning  court  to  the 
following  day.  The  2d  day  of  September, 
which  was  the  first  day  of  the  September 
term,  is,  by  a  statute  of  this  state,  a  legal 
holiday,  called  "Labor  Day,"  and  the  court, 
it  Is  said,  regarded  Labor  Day  the  same  as 
tlie  other  holidays  mentioned  in  section  41(i 
of  the  Code,  upon  which  days  ordinary  judi- 
cial business  Is  not  transacted,  and  ruled 
that  the  filing  of  the  approved  bond  on  Sep- 
tember 2d,  nominally  the  first  day  of  the 
term,  though  after  the  incoming  of  court  on 
that  day,  was  in  time,  because,  in  legol  con- 
templation, the  first  day  of  the  September 
term  was  the  next,  or  3d,  day  of  that  mouth: 
the  second  day  being  dies  non.  Since  the 
record  is  silent  as  to  the  ground  upon  which 
defendant's  motion  to  dismiss  was  overruled, 
we  cannot  say  that  the  court's  action  was 
predicated  solely,  or  at  all,  upon  the  ground 
that  the  3d  day  of  September  was,  in  legal 
contemplation,  the  first  day  of  the  September 
term,  and  that,  as  the  bond  was  filed  and 
approved  ui)on  the  2d  day  of  September,  It 
was  within  the  time  prescribed  In  the  order. 
The  record  does  not  show  that  the  motion 
to  dismiss  was  supported  by  affidavit  or  other 
form  of  proof.  While  the  motion  Itself  ap- 
parently states  that  the  approved  bond  was 
not  filed  within  the  time  requlre<l  by  the 
order,  for  aught  that  appears  to  the  contrary, 
the  action  of  the  court  In  overruling  It  wa.s 
proper  because  of  an  entire  absence  of  pi-oof 
that  the  order  of  the  court  was  not  comiilled 
with  within  the  time  specified.    The  rule  is 
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that  prejudicial  error  must  be  shown  by  the 
one  vrho  alleges  it,  and,  since  there  was  an 
absence  of  any  proof  of  the  facts  upon  which 
the  motion  was  based,  we  cannot  disturb  the 
ruling  of  the  court  upon  it.  TUs  bond  may 
hare  been  filed  and  approved  before  the  in- 
coming of  coiurt  upon  the  2d  day  of  Septem- 
ber, whioli,  according  to  defendant,  was  the 
incoming,  or  first,  day  of  the  September  term. 

2.  In  addition  to  this,  the  appellee,  by  sup- 
plemental transcript,  has  brought  up  an  order 
of  the  trial  court  by  which  tlie  alleged  facts 
upon  wiiich  the  appellant  relies  for  proof  of 
the  grounds  set  up  in  his  motion  of  dismissal, 
as  showing  noncompliance  with  the  order  of 
June  3d,  are  stridden  from  the  bill  of  ex- 
ceptions, and.  If  we  are  privileged  to  con- 
sider this  order,  appellant's  case  entirely 
fails.  Appellant,  however,  malces  the  point 
that  the  abstract  fails  to  show  that  this  order 
of  exclusion  was  signed  by  the  presiding 
judge.  AV-"  do  not  say  that  the  abstract  is 
thus  defective,  or  that  such  alleged  failure 
constitutes  a  defect.  But,  if  so,  an  objection, 
of  at  least  as  much  gravity,  may  be  made  to 
appellant's  abstract.  The  latter  does  not 
show  that  any  final  judgment  was  ever  enter- 
ed in  the  cause.  If  there  was  no  final  judg- 
ment, the  appeal  should  be  summarily  dis- 
missed, for  it  Is  only  in  connection  with  a 
review  of  a  final  judgment  that  an  assign- 
ment of  error  to  rulings  made  in  the  case 
preliminary  thereto  can  be  considered  at  ail. 

In  the  state  of  the  record  before  us,  we 
cannot  do  otherwise  than  dismiss  tlie  appeal, 
but  the  order  will  be  made  without  prejudice. 

Appeal  dismissed. 

GABBEUT,  C.  J.,  and  STEELE,  J.,  concur. 


EQUITABLE   SECI'RITIES  CO.  v.   JOUN- 

SON  et  ai. 
(Supreme  Court  of  Colorado.     April  2,  lOOC.) 

1.  Corporations — Transfeb  of  Stock. 

1  Mills'  .\nn.  St.  S  •lOS,  requiring  nn  asRign- 
ment  of  stoolc  to  be  entered  ou  the  i)Oolts  of  tlie 
company,  the  entry  to  disclose  from  whom  and 
to  whom  tlip  shares  passed,  in  satisfied  by  entry 
on  tlie  l)OokK  of  a.  memorandum  of  an  assi$;n- 
ment  showing  from  whom  and  to  whom  an  as- 
signment is  mafic. 

[Kd.  Note. — For  cases  in  i)oint,  see  vol.  12, 
Cent.  Dig.  Corporations,  §  4S0.] 

2.  Same. 

A  transfer  of  stock  is  good  as  against  all 
persons,  there  t>eing  a  written  assignment  of  it, 
though  not  on  the  stock  certificates,  and  though 
tiie  certifiente.'!  were  not  transferred,  the  trans- 
feree liaving  presented  the  assignment  to  the 
secretnry  of  tlie  corporation,  and  requested  the 
necessary  transfer  on  the  books,  and  tlie  secre- 
tary having  made  no  olijection  to  the  absence  of 
the"  certificates,  but  certified  on  the  assignment 
under  tlic  corporate  seal  that  he  iiad  made  the 
projier  transfer  on  the  books. 

3.  Limitation  of  Actions— Frauo. 

An  action  on  a  promissory  note  to  recover 
a  personal  judgment  and  incidentally  to  fore- 
close a  lieu  on  shares  of  stock,  though  involving 
tlie  .sufficienc.v  of  an  assignment  from  the  debtor 
to  plaintiff  of  stock,  a  cenilicato  of  which  was 


afterwards  issued  to  another  in  disr^ard  of 
such  assignment,  is  not  an  action  for  relief  on 
the  ground  of  fraud,  within  2  Mills'  Ann.  St 
$  2911,  providing  a  three  years'  limitation  there- 
for. 
4.  Appeai,  and  Errob— Assignments  of  Et- 

BOK. 

Sup.  Ct.  Rule  11  (80  Pac.  viii),  requiring 
an  assignment  of  errors  in  writing  at  the  time  of 
filing  tlie  transcript  is  sufficiently  complied  with 
by  the  printing  thereof  in  the  al)8tract  of  the 
record,  it  being  filed  at  tiie  same  time  as  the 
al)stract. 

Error  to  District  Court,  Montrose  County; 
Theron  Stevens,  Judge. 

Action  by  the  Equitable  Securities  C<mi- 
pany  against  Anson  B.  Johnson  and  the  Iron- 
Stone  Ditch  Company.  Judgment  for  defend- 
ants.    Plaintiff  brings  error.     Reversed. 

F.  D.  Catlin.  for  plaintiff  in  error.  A.  R. 
King  and  S.  8.  Sherman,  for  defendants  in 
error. 


GUNTER,  J.  This  was  an  action  to  fore- 
close  a  lien  uiwu  cerUiiu  ditch  stock.  It 
went  off  in  favor  of  defendants  upon  a  mo- 
tion for  judgment  upon  the  pleadings.  The 
answer  consisted,  in  effect,  of  a  denial  of  the 
material  allegations  of  the  complaint,  and 
a  plea  of  the  statute  of  limitations.  With 
the  pleadings  so  framed  the  motion  for  judg- 
ment upon  the  pleadings  xtreseuted  two  ques- 
tions: Tlie  sufficiency  of  the  facts  stated 
in  the  complaint  to  constitute  a  cause  of  ac- 
tion; and  the  suflicieucy  of  the  plea  of  the 
statute  of  limitations.  Such  arc  the  ques- 
tions here.  The  following  are  the  facts  stat- 
ed in  the  complaint:  November  13,  1800, 
The  Iron-Stone  Ditch  Company  was  a  cor- 
poration organized  under  the  laws  of  this 
state.  Defendant  Johnson  owned  six  shares 
of  its  capital  stock,  which  stood  uiion  tlie 
l>ooks  in  his  name.  Upon  that  date  Johnson, 
for  a  valuable  consideration,  gave  his  note 
to  the  Monti-ose  Investment  Company  for 
$2,400,  maturing  November  1,  1805,  and  to 
secure  the  same  gave  a  trust  deed  on  certain 
real  estate  running  to  one  Bonney  as  trustee. 
Lpou  the  same  day  Johnson  assigned  his  six 
shares  of  stock  to  Bonney.  trustee,  as  further 
security  for  said  note,  and  in  the  writing 
evidencing  this  assignment  expressly  directed 
"the  secretary  of  the  said  Iron-Stone  Ditch 
Company  to  make  the  necessary  transfer  on 
the  books  of  the  company  in  accordance  with 
this  agreement.  In  case  of  default  in  any  of 
the  provisions  of  said  deed  of  trust,  these 
sbares  shall  become  the  property  of  the  said 
the  Montrose  Investment  Company.  But  till 
such  default  be  declared,  the  rights  and  privi- 
leges belonging  to  stockholders  shall  belong 
to  the  assignor  of  these  shares."  Tills  writ- 
ten assignment  was  not  made  upon  the  certi- 
ficates of  stock  held  l)y  Johnson,  but  by  a 
separate  instrument,  nor  were  the  certificates 
at  any  time  surrendered  to  the  Jlontrose  In- 
vestment Company,  or  to  Bonney,  but  re- 
mained in  the  hands  of  .Tohuson.  This  as- 
signment was  made  with  the  knowledge  and 
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consent  of  the  defendant  company,  and  a 
request  for  a  transfer  of  stock  upon  the 
books  of  the  company,  as  provided  In  the 
writing  eyidencing  the  assignment,  was  made 
on  the  secretary  of  the  company,  and  a  mem- 
orandum of  such  assignment  was  duly  enter- 
e<l  on  the  books  of  the  company  by  the  sec- 
retary thereof.  Further,  the  secretary  certi- 
fied on  this  written  assignment  that,  as  di- 
rected therein,  "I  have  this  date  made  the 
necessary  transfer  of  said  shares  of  stock 
to  the  said  Montrose  Investment  Company 
on  the  books  of  said  company.  In  witness 
whereof,  I  have  hereimto  set  my  hand  and 
affixed  the  seal  of  the  company  this  19th 
day  of  November,  1890.  [Company  Seal.] 
J.  C.  Brown,  Secretary." 

November  17,  1890,  the  promissory  note 
was  assigned  for  value  to  the  Equitable  Mort- 
gage Company,  and  on  January  19,  1898,  by 
such  company  to  the  plaintiff,  the  Equitable 
Securities  Company,  Its  present  holder.  The 
last  mentioned  company  in  March,  1899,  fore- 
closed its  trust  deed  on  the  land  and  applied 
the  proceeds  of  sale  upon  said  note.  This, 
however,  left  an  unpaid  balance  on  said  note 
amounting  to  several  hundred  dollars,  and 
the  present  action  was  instituted  in  June, 
1899,  to  foreclose  the  lien  upon  said  ditch 
stock  created  by  said  assignment,  and  to 
obtain  a  personal  Judgment  against  Johnson 
for  any  balance  unpaid  after  applying  the 
proceeds  of  the  sale  of  the  ditch  stock  upon 
said  note.  In  September  1894,  defendant 
company,  with  full  knowledge  of  the  facts 
recited  as  to  the  assignment  of  the  stock, 
and  that  the  Hen  thereon  so  created  still 
existed,  caused  an  entry  to  be  made  on  Its 
books  canceling  said  certificates  held  by 
Johnson,  and  reissued  the  certificates  to  Hal- 
ley,  the  present  holder.  Defendant  company 
contends:  (1)  That  no  sufficient  entry  of 
the  assignment  of  Johnson's  stock  to  plalntlfC 
was  made  upon  the  books  of  defoidant  com- 
pany; (2)  that  the  failure  of  Johnson  to 
deliver  his  stock  to  plaintiff  was  fatal  to 
plaintiff's  lien;  (3)  that  the  three  years' 
statute  of  limitations  was  fatal  to  this  ac- 
tion ;  (4)  that  no  assignment  of  errors  was 
filed. 

Considering  these  contentions  in  their  or- 
der: 1.  Johnson  defaulted  in  the  payment 
of  bl8  note,  which  act  authorized  the  holder 
of  the  note — ^the  plaintiff — ^to  foreclose  the 
lien,  if  any,  which  it  held  npon  the  ditch 
stock  in  qnestion.  Now  as  to  the  validity  of 
this  lien.  This  transaction  occurred  in  No- 
vemljer,  1890,  and  Its  validity  must  be  tested 
by  the  statute  as  it  then  stood,  and  as  it  is 
found  in  1  Mills'  Ann.  St.  {  508.  This  stat- 
ute required  In  the  event  of  an  assignment 
of  stock,  that  such  assignment  be  entered 
upon  the  bockn  of  the  company,  it  required 
that  the  entry  on  the  hooks  should  disclose 
from  whom  and  to  whom  the  shares  passed. 
The  written  assignment  under  which  plain- 
tiff claims  disclosed  from  whom  and  to  whom 
the  six  shares  of  stodc  held  by  Johnson  were 


transferred.  The  complaint  alleges  that  a 
memorandum  of  this  assignment  was  entered 
npon  the  books  of  the  company.  If  so,  the 
requirements  of  the  statute  were  obser\-ed. 
Further,  If  the  entry  was  not  on  the  i)ooks, 
or  was  not  sufficient,  this  plaintiff  should  not 
be  prejudiced  thereby,  because  it  was  the 
fault  of  the  officers  of  the  company,  and  not 
its  fault  if  the  entry  was  not  properly  made. 
The  transferee,  the  Montrose  Investment 
Company,  bad  done  all  that  could  reasonably 
be  required  of  it  to  secure  the  transfer.  It 
had  presented  to  the  proper  officer  of  de- 
fendant company  the  written  assignment 
from  the  shareholder  whereby  he  assigned 
his  stock  for  the  beneficial  use  of  said  com- 
pany, and  requested  the  entry  of  the  neces- 
sary transfer  on  the  books.  The  secretary 
made  no  objection  to  the  absence  of  the  cer- 
tificates of  stock,  but  certified  in  writing  up- 
on the  assignment,  and  under  the  cori>orate 
seal,  that  he  bad  made  the  proper  transfer 
on  the  l)ook3  of  defendant  company.  As  said 
in  Weber  v.  Bullock,  19  Colo.  214,  220,  221, 
35  Pac.  183,  186 :  "We  think  that  under  the 
facts  of  this  case  the  defendant  in  error  has 
shown  good  reason  for  failure  to  procure  a 
transfer  of  the  stock  in  question  to  be  made 
npon  the  books  of  the  company,  and  has  done 
all  he  could  do  to  conform  to  the  policy  of 
the  law,  and  that  it  would  not  only  be  in- 
equitable, but  a  perversion  of  the  true  intent 
of  the  statute  to  subject  him  to  the  loss  of 
his  property  solely  for  the  fault  of  the  offi- 
cers of  the  company."  See,  also,  Isbell  t. 
Grayblll,  19  Colo.  App.  508,  76  Pac.  550. 

2.  The  written  assignment  transferred  the 
ownership  of  the  certificates  as  between  the 
parties,  and  the  entry  of  this  transfer,  and 
the  certificate  of  the  secretary  to  its  making, 
effectuated  such  transfer  as  to  the  defend- 
ant company  and  as  to  third  parties.  Rich- 
ardson V.  liongmout  S.  Ditch  Company,  19 
Colo.  App.  483,  490,  76  Pac.  546,  and  au- 
thorities cited. 

3.  It  is  said  that  because  this  action  in- 
volves a  cancellation  of  the  certificates  of 
stock  held  by  Halley  It  is  an  action  for  re- 
lief on  the  ground  of  fraud  and  barred  by 
section  2911,  2  Mills'  Ann.  St.  Fraud  is  not 
an  essential  of  plaintiff's  cause  of  action,  its 
case  is  not  dependent  upon  the  proof  of  fraud. 
The  action  is  simply  one  upon  a  promissory 
note  to  recover  a  personal  Judgment,  and  in- 
cidentally to  foreclose  a  lien  uiwn  certain 
shares  of  stock,  and  Is  not  deiiendeut  upon 
proof  of  fraud.  The  case  is  not  within  the 
statute.  Murto  v.  Lemon,  19  Colo.  .Vpp.  314, 
319,  75  Pac.  160;  19  Am.  &  Eng.  Enry.  of 
Law  (2d  Ed.)  p.  247. 

4.  The  assignment  of  errors  was  printed 
in  the  abstract  of  the  record,  it  had  no  ex- 
istence outside  of  this  printed  form,  and 
was  not  attached  to  the  transcript,  it  was, 
however,  filed  at  the  same  time  as  the  tran- 
script. AVhlle  the  usual  and  perhaps  l)etter 
practice  is  to  file  the  assignment  of  errors 
attached  to  the  transcript,  and  at  the  same 
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time  as  Its  filing,  we  cannot  say  that  the 
course  pursued  here  was  not  a  compliance' 
with  our  rule  11  (80  Pac.  Till).  Further 
no  prejudice  was  sustained  In  the  departure 
from  the  visual  practice.  Moynahan  t.  Per- 
kins, 17  Colo.  App.  450,  68  Pac.  1062;  Home 
V.  Duff,  5  Colo.  344. 

The  judgment  below  should  be  reversed. 

Reversed. 

The  CHIEF  JUSTICE   and  MAXWELL, 
J.,  concur. 


TRUE  T.  ROCKY  FORD  CANAL,  RRSER- 
VOIR  &  LAND  CO. 

(Supreme  Court  of  Colorado.     April  2,  1906.) 

1.  Contracts — Constbuction — Evidence. 

In  construing  a  contract  It  is  proper  for 
the  court  to  consider  the  subject-matter,  the 
situation  of  the  parties  at  the  time  the  contract 
was  executed,  and  all  surrounding  facts  and 
circumstances. 

[Ed.  Note. — For  case^  in  point  see  vol.  11, 
Cent.  Dig.  Contracts,  §  752.] 

2.  Watebs  and  Water  Courses— Ierioation 
—Right  to  Use  Water-Contract— Con- 
struction. 

Plaintiff  granted  a  right  of  way  for  an 
irrigating  ditch  over  his  land,  under  a  contract 
providing  that  be  should  have  the  right  to  the 
use  of  water  from  the  ditch  in  an  amount 
equivalent  to  20  shares  of  the  capital  stock  of 
the  company  owning  the  ditch.  At  the  time  the 
contract  was  made,  each  share  of  the  stocic 
carried  the  right  to  use  a  certain  amount  of 
water,  subject  to  the  duty  to  prorate  among 
stockholders  in  the  event  of  a  shortage  in  water. 
Many  years  later  the  ditch  company  purchased 
certain  priorities,  to  which  it  had  no  title 
or  claim  when  the  contract  was  made.  Held. 
that  plaintiff  was  not  entitled  to  an  absolute 
preferential  right  to  the  use  of  the  amount  of 
water  at  all  times  to  whicli  20  shares  of  stock 
would  normally  be  entitled,  but  that,  in  case 
of  shortage  it  was  his  duty  to  prorate  with 
other  stockholders,  and  in  doing  so  he  had  no 
right  to  share  in  water  from  the  priorities 
acquired  after  the  contract  was  made. 

Error  to  District  Court,  Pueblo  County; 
N.  Walter  Dixon,  Judge. 

Action  by  A.  E.  True  against  the  Rocky 
Ford  Canal,  Reservoir  &  Land  Company. 
There  was  judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed, 

.4.1fred  W.  Arrington,  for  plaintiff  in  error. 
Devin  &  Dubbs,  for  defendant  in  eiTor. 

GUNTER,  J.  A  general  demurrer  to  the 
amended  complaint  was  sustained,  and  as  the 
plaintiff  stood  upon  his  complaint  the  action 
was  dismissed.  The  question  here  is  wheth- 
er the  following  facts,  which  constitute  the 
material  allegations  of  the  complaint,  present 
a  cause  of  action:  In  December,  1880,  the 
defendant  was  Incorporated  for  the  purpose 
of  constructing,  owning,  and  operating  an 
irrigating  canal.  In  May,  1800,  in  order  to 
secure  a  right  of  way  for  this  canal  over 
lauds  of  the  plaintiff,  a  written  contract 
Wii>!  entered  into  whereby  plaintiff  gave  the 
right  of  way,  and  defendant  agreed  to  con- 


struct a  canal  of  sufficient  size  and  capacity 
to  deliver  water  to  its  stockholders,  and 
"that  the  said  Alvin  E.  True,  plaintiff,  shall 
have  for  the  irrigation  of  the  above  de- 
scribed lands,  exclusively,  the  right  to  the 
use  of  water  from  the  said  ditch  in  amount 
equivalent  to  tn-enty  shares  of  the  capital 
stock  of  said  company.  That  the  same  shall 
be  free  and  exempt  from  any  and  all  charges 
and  assessments  of  any  kind  or  nature,  and 
it  Is  expressly  agreed  and  understood  by  the 
parties  hereto  that  in  consideration  of  the 
grant  of  right  of  way  as  herein  provided 
through  and  over  the  lands  herein  described, 
that  the  said  right  to  the  use  of  water  be 
exclusively  for  said  lands  and  in  amount 
equivalent  to  twenty  shares  of  the  capital 
stock,  and  in  no  way  to  be  transferred  to  use 
upon  any  other  lands."  At  the  time  of  the 
making  of  this  agreement  each  share  of 
stock  carried  the  right  to  the  use  of  .18  cubic 
feet  of  water,  and  20  shares  the  right  to  the 
use  of  3.6  cubic  feet,  subject  to  the  duty  to 
prorate  among  shareholders  in  the  event  of  a 
shortage  in  the  water  carried  by  the  canal. 
Ttie  canal  was  constructed,  and  water  was 
distributed  among  its  shareholders,  and  to 
this  plaintiff,  for  a  number  of  years.  In 
July,  1899,  the  defendant  purchased  46  cubic 
feet  of  water  from  the  Ballow  Hill  Ditch  Com- 
pany ;  1(!  cubic  feet  of  this  pivchase  being 
a  priority  of  .July,  1809,  and  30  feet  thereof 
a  priority  of  June,  1885.  This  was  turned  in- 
to the  c-anal  of  defendant  and  distributed 
among  its  shareholders  and  others.  For  a 
time  plaintiff  was  permitted  to  share  In  this 
water,  but,  since  the  spring  of  1901,  def«id- 
ant  has  refused  to  distribute  any  part  of  this 
water  (tbe  Ballow  Hill  water)  to  plaintiff, 
and  since  the  same  date  plaintiff  has  not  re- 
ceived 3.6  cubic  feet  of  water.  Plaintiff  was 
not  consulted  as  to  the  purchase  of  the  Bal- 
low Hill  water,  nor  has  he  in  any  manner 
participated  in  or  contributed  to  its  pur- 
chase. This  action  is  to  compel  the  defend- 
ant to  deliver  to  i>laintiff  at  all  times  3.6 
cubic  feet  of  water  regardless  of  the  amount 
of  the  water  in  the  canal,  and  the  needs  of 
other  stockholders ;  plaintiff  claiming  an  ab- 
solute preferential  right  to  the  use  of  that 
amount  of  water  at  all  times,  and,  in  tbe 
event  this  claim  is  denied,  plaintiff  asks  that 
the  contract  be  construed,  and  it  be  held  that 
he  is  entitled  to  prorate  with  the  shareholders 
of  defendant  in  the  Ballow  Hill  water. 
Whatever  the  rights  of  the  parties  here  may 
be,  they  are  determined  by  the  above  con- 
tract. If  the  plaintiff  has  an  absolute  pref- 
erential right  to  3.6  cubic  feet  of  water,  It  is 
given  by  this  contract:  if  he  has  the  right 
to  participate  In  the  Ballow  Hill  water.  It 
is  given  him  by  this  contract. 

Plaintiff's  contention  is  that  he  Is.  entitled 
to  receive  from  the  canal,  for  Irrigating 
purposes,  when  needed,  3.6  cub^  feet  ot 
water  when  the  same  is  In  the  canal ;  that 
this  is  an  absolute  preferential  right  over  all 
shareholders  of  defendant.    And  he  further 
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contend*  tlinf.  If  the  oontrnct  be  not  so  oon- 
Btruefl,  and  that  If  It  be  held  that  he  Is  «v- 
qnlred  to  prorate  with  the  shareholders  of 
defendant,  then  that  a  decree  be  entered  en- 
tltllnf?  hini  to  prorate  In  the  Ballow  Hill 
water.  The  object  to  be  attalne<l  In  the  oon- 
stmctlon  of  a  fontraot  Is  to  ascertain  and 
give  effe<!t  to  the  Intention  of  the  parties. 
St.  L.  &  D.  li.  &  M.  Co.  V.  Tiorney,  5  Colo. 
582,  584;  Wolff  r.  HelblR,  21  Colo.  400.  4H 
Pac.  133.  In  making  this  Inquiry,  we  have 
a  right  to  examine  Into  the  state  of  things 
existing  at  the  time,  and  the  circunistauces 
under  which,  the  contract  was  made.  Canal 
Company  r.  Hill.  1.5  Wall.  (U.  S.)  ft4,  101,  21 
L.  Ed.  64.  "The  contract  was  made  In  refer- 
ence to  the  state  of  things  exl-stlug  at  the 
time  It  was  made."  Id.  As  a  guide  to  a  cor- 
rect lnten)retatlon,  the  law  penults  the  sub- 
ject-matter of  a  contract,  the  situation  of  the 
parties  at  the  time  of  its  e.vecutlou  and  all 
surrounding  facts  and  circumstances  to  be 
taken  into  consideration.  St.  L.  &  D.  Ij.  &  51. 
Co.   V.  Tierney,   supra. 

The  defendant  was  constructing  a  canal 
for  the  puriKwe  of  supplying  water  for  Irri- 
gating purposes  to  Its  stockholders  and  other 
consumers.  The  canal  would  take  a  priority 
through  Its  construction  and  the  application 
of  water  by  the  shareholders  of  defendant 
The  only  priority  for  the  canal,  so  far  as 
the  complaint  suggests,  or  there  Is  reason  to 
believe  was  contemplated  by  the  parties  at 
the  time  of  entering  into  the  contract,  was 
that  to  be  acquired  through  its  construction. 
Such  was  the  only  priority  for  the  cuual 
then  reasonably  within  the  coutemplatlon  of 
the  imrtles.  It  certainly  then  was  not  within 
the  contemplation  of  the  ]>artie8  that  nine 
years  later  the  defendant  at  Its  own  exiH'nsc 
or  with  the  aid  of  plaintiff,  would  purchase 
the  Ballow  Hill  priorities,  the  one  2U  years 
earlier,  and  the  other  4  years  earlier  than 
the  priority  of  the  canal  under  <-onstructiou, 
and  make  such  purchase  priorities  of  its  cn- 
naL  The  priori^  of  the  canal  under  construc- 
tion was  with  reasonable  certainty  known,  its 
capacity  was  known,  also  the  right  to  use 
of  water  which  each  share  of  stock  carried. 
In  view  of  these  facts,  the  contract  was  made 
by  the  parties,  and  In  the  light  of  them  it 
must  be  interpreted.  PlalntUf  knew  that  he 
wonid  be  giving  defendant  a  right  of  way 
for  its  canal  through  bis  land,  he  must  have 
considered  what  he  would  re<'elve  In  return, 
be  must  have  determined  the  sufflciency  of 
the  consideration  he  would  re(iulre  for  this 
right  of  way  In  the  light  of  the  facts  as  they 
then  existed.  When  he  made  his  contract  he 
must  have  been  satisfied  with  the  considera- 
tion named  therein  in  the  liglit  of  the  then 
facts.  The  same  la  true  of  the  defendant. 
It  must  have  deterinlne<l  on  what  it  was  will- 
ing to  give  for  the  right  of  way  in  view  of 
the  facts  as  they  then  exiate<l.  Unless  the 
parties  based  their  contract  on  facts  as  they 
then  were,  and  Intended  that  It  should  be  in- 


terpreted accordiug  to  such  facts,  the  plain- 
tiff did  not  knoM-  what  he  was  receiving,  nor 
the  defendant  what  It  was  giving.  We  think 
the  defendant  Intended  to  give,  and  that  thi> 
plaintiff  intended  to  receive,  the  right  to  the 
use  of  water  from  said  ditch  in  amount  e<iulv- 
alent  to  20  shares  of  the  stock  of  said  com- 
pany according  to  their  then  value  in  the 
right  to  use  of  water;  the  same  to  be  free  and 
exempt  from  any  and  all  charges  and  as- 
sessments of  any  kind  and  nature.  The 
right  to  the  use  of  water  from  said  ditch  in 
amount  e<iulvalent  to  20  shares  of  the 
stock  of  said  company  was  the  right  to  use 
the  same  amount  of  water  that  20  shares  of 
stock  then  commanded.  Twenty  shares  of 
stock  did  not  carry  with  It  the  right  to  any 
iuvarlahle  quantity  of  water,  it  carried  only 
the  right  to  3.0  cubic  feet  of  water  in  the 
then  i)rlorIty  provided  the  pro  rata  share  of 
water  going  to  20  shares  amounted  to  3.6  cubic 
feet.  In  case  of  a  shortage  of  water,  the  by- 
laws of  defendant  required  Its  shareholders  to 
prorate  the  water  in  the  canal,  and  In  such 
event  20  shares  of  stock  would  not  entitle  the 
holder  to  any  larger  amount  that  a  pro  rata 
share  of  the  water  In  thecanal.  It  followsthat 
he  was  not  entitled  to  an  absolute  perferential 
right  to  3.0  cubic  feet  of  water  in  the  canal, 
and  his  Interest  or  right  to  the  use  of  water 
was  measured  by  the  water  value  or  water 
measure  of  20  shares  of  stock  as  they  stood 
at  the  time  of  the  contract.  It  was  not 
measured  by  such  value  after  the  purchase 
of  the  Ballow  Hill  priorities.  It  was  not 
within  the  contemplation  of  the  parties,  at 
the  time  of  making  the  contract,  that  the  val- 
ue of  20  shares  should  be  Increased  or  di- 
minished. Unless  the  standard  adopted  at 
the  time  the  contract  was  entered  into  was 
the  then  value  in  water  of  20  shares  of 
stock,  then,  should  the  stock  at  any  time  In 
the  future  be  rMuced  In  value  by  the  action 
of  the  company,  the  plaintiff  would  suffer, 
he  would  be  receiving  less  than  that  which  he 
contracted  for,  less  than  he  expected  to  re- 
ceive, and  the  defendant  expected  to  give. 
On  the  other  band.  If  plaintiff  was  entitled 
to  receive  more  than  the  then  value  of  20 
shares  of  stock  measured  in  water,  he  would 
be  receiving  more  than  he  expected  to  secure, 
or  than  defendant  expe<!ted  to  give,  and  more 
than  defendant  was  required  to  give.  I  f  plain- 
tiff was  entitled  to  receive  an  absolute  i)refer- 
entlal  right  to  3.C  cubic  feet  of  water,  then  It 
Is  clear  that  he  would  be  entitled  not  to  a 
right  to  use  the  same  amount  of  water  as 
30  shares  of  stock,  but  be  entitled  to  re- 
ceive more  water  tlian  20  shares  of  stock, 
which  Is  not  the  meaning  of  the  contract. 
Any  question  of  an  oversale  in  the  capacity  of 
the  canal  Is  not  Involved  In  this  action.  We 
think  the  Judgment  below  was  right. 
Judgment  affirmed. 

The  CHIEF  JUSTICE  and  MAXWELL, 
J.,  concur. 
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LINCOLN    MOUNTAIN    GOLD    MIN.    CO. 

V.  WILLIAMS. 
(Supreme  Court  of  ColoTado.     May  7,   1906.) 

1.  CoRPOBATioNs  —  Acts  or  Agbnts  —  Au- 
thority—Ratificatios. 

Where  the  officers  of  a  mining  company 
Eiibsequently  ratified  the  acts  of  its  superintend- 
ent in  employing  claimants  to  examine  its  mine, 
and  in  testifying  on  behalf  of  the  corporation 
in  certain  litigation,  it  was  immaterial  to  claim- 
ants' right  to  compensation  for  their  services 
Nvliether  the  superintendent  originally  had  au- 
thority to  employ  them  or  not 

[Ed.  Note. — For  cases  in  point,  see  Tol.  12, 
Cent.  Dig.  Corporationa,  §i  1710-1719.] 

2.  Same — Contbacts— Ultba  Vibes. 

Pending  proceedings  in  the  federal  courts 
against  the  ofScers  of  defendant  corporation 
for  sending  through  the  mail  fraudulent  state- 
ments as  to  the  value  of  the  corporation's 
properties,  claimants  were  employed  to  examine 
the  property  and  testify  as  experts  as  to  its 
value  in  order  to  show  that  the  statements 
were  not  false.  Held,  that  such  contract  was 
not  ultra  vires,  but  was  within  the  scope  of 
the  powers  of  the  managing  officers  of  defendant 
corporation. 

8.  Contbacts— Witnesses  —  Employment   to 
Testify- Vaudity  of  Cortbact. 

Where,  pending  suit  against  the  officers 
of  a  mining  company  for  sending  alleged  fraudu- 
lent statements  as  to  the  value  of  its  properties 
through  the  mails,  witnesses  were  employed 
to  examine  the  property  and  give  expert  testi- 
mony concerned  its  true  value;  such  contract 
was  not  void  as  tending  to  pervert  or  obstruct 
public  justice. 
4.   Fbauds,  STATirrE  of— Obiqinai.  ob  Coi.- 

I.ATEBAL   PbOMISE. 

A  contract  by  which  a  corporation  agreed 
to  pay  stipulated  fees  and  expenses  of  certain 
expert  witnesses  employed  by  the  corporation's 
superintendent  to  testify  in  litigation  in  which 
the  corporation  was  interested  was  an  original 
promise,  and  not  a  contract  to  answer  for  the 
debt,  default  or  miscarriage  of  another  within 
the  statute  of  frauds.     Mills'  Ann.  St.  {  2025. 

Appeal  from  District  Court,  Teller  County ; 
Wm.  P.  Seeds,  Judge. 

Action  by  James  H.  Williams  against  the 
Lincoln  Mountain  Gold  Mining  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Afflrnned. 

Geo.  Salisbury  and  Elwell  &  Collins,  for 
appellant    Tully  Scott,  for  appellee. 


GUNTER,  J.  The  complaint  contained  five 
causes  of  action.  The  first  cause  of  action 
was  to  recover  the  agreed  price  for  services 
of  plaintiff  In  testifying  In  behalf  of  de- 
fendants In  a  suit  pending  In  the  United 
States  Court  at  St  Louis,  Mo.,  against  the 
officers  and  agents  of  defendant  company. 
Also  for  necessary  expenses  In  connection 
with  said  services  which  defendant  had 
agreed  at  the  time  of  the  employment  of 
plaintiff  to  pay.  The  services  of  plaintiff 
were  In  testifying  In  said  suit  as  to  the 
probable  extent  In  value  of  mineral  deposits 
In  certain  mining  claims  located  in  the  Crip- 
ple Creek  district  In  this  state.  The  action 
Is  to  recover  for  the  balance  due  for  the  value 
of  services  so  rendered,  and  the  expenses  so 
Incurred.    The  other  causes  of  action  are  for 


claims  of  the  same  nature  assigned  to  the 
plaintiff.  We  need  consider  but  the  defenses 
to  the  first  cause  of  action,  as  the  defenses 
to  the  other  causes  of  action  are  the  same; 
The  first  defense  Is  a  denial.  The  second  de- 
fense Is  Intended  to  present  the  two  ques- 
tions, that  the  contract  was  ultra  vires;  and 
that  it  was  void  as  against  public  policy. 
The  third  defense  presents  the  defense  of 
the  statute  of  frauds;  that  Is,  that  the  con- 
tract sued  on  was  a  special  promise  to  answer 
for  the  debt  of  another,  and  was  void,  be- 
cause not  In  writing.  Section  2025,  Mills' 
Ann.  St 

The  case  was  tried  to  the  court,  which 
found  for  the  plaintiff  and  entered  Judgment 
In  accordance  with  Its  finding. 

(1)  It  Is  contended  that  the  evidence  does 
not  show  that  defendant  company  ever  made 
any  one  of  the  contracts  sued  on.  This  con- 
tention is  not  sustained  by  the  evidence.  The 
gist  of  the  facts  Is:  Defendant  company 
owned  mining  property  In  the  Cripple  Creek 
mining  district,  this  state;  its  superintendent 
of  mines,  one  Wharton,  went  to  all  of  the 
claimants,  except  the  one  whose  account  Is 
presented  In  the  fifth  cause  of  action,  stated 
to  them  that  litigation  was  pending  In  St 
Louis,  in  reference  to  the  value  of  the  com- 
pany's property,  desired  them  to  examine 
the  properties,  prepare  themselves  to  testify 
as  to  their  value,  and  further  Instructed  them 
when  notified  to  go  to  St  Louis  and  testify 
as  to  such  properties  In  the  cause  there  pend- 
ing In  which  the  company  was  Interested.  The 
parties  so  prepared  themselves,  and  by  re- 
quest of  defendant's  officers,  on  two  occa- 
sions went  to  St  Louis  to  testify  to  the  mat- 
ters mentioned.  The  occasion  of  going  the 
second  time  was  the  failure  to  try  the  case 
at  Its  first  setting.  On  reaching  St.  Louis, 
where  the  general  offices  of  the  company  were 
located,  they  made  headquarters  at  such 
offices,  there  met  the  president,  vice  presi- 
dent, secretary,  and  other  officers  of  the  com- 
pany, conferred  as  to  their  testimony  In  the 
case,  and  under  their  direction,  and  with 
tlielr  Itnowiedge,  subsequently  testified  In  the 
case.  Further,  certain  payments  were  made 
to  them  there  by  the  president  of  the  com- 
pany upon  the  contract  made  with  Wharton, 
and  even  after  the  institution  of  this  action 
the  company  through  its  then  president  recog- 
nised Its  liability  upon  the  contracts.  The 
point  relied  upon  seems  to  be  that  the  evi- 
dence does  not  show  that  Wharton  expressly 
or  impliedly,  as  superintendent  of  the  mines 
of  defendant,  had  any  authority  to  employ 
the  claimants.  The  case  does  not  rest,  how- 
ever, upon  Wharton's  express  or  Implied 
authority  to  employ  the  claimants,  because 
the  evidence  clearly  shows  that  It  Is  Im- 
material whether  Wharton  had  authority  In 
the  first  Instance  to  employ  the  claimants, 
because  the  proper  officers  of  the  company 
subsequently  ratified  his  acts,  and  no  ques- 
tion Is  made  but  what  if  they  did  so  the 
contract  was  binding  upon  the  company.    As 
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to  the  fifth  cause  of  action,  the  facts  pertin- 
ent to  It  are  not  within  the  contention  of  ap- 
pellant, because  the  employment  was  by  the 
president  of  the  company,  and  the  services 
were  rendered  under  the  superrision  and  di- 
rection of  the  president. 

(2)  It  is  next  contended  that  the  contract 
made  with  the  cialmauts  was  ultra  vires.  It 
seems  a  suit  was  pending  at  St.  Louis  In  the 
United  States  Circuit  Court  against  defend- 
ant's officers  for  sending  through  the  mails 
fraudulent  statements  as  to  the  value  of  Its 
proi>erties.  These  witnesses  were  called  for 
the  purpo.se  of  showing  that  the  statements 
were  not  false,  that  the  properly  had  value 
as  represented  In  the  statements.  It  is  rea- 
sonable that  it  was  to  the  interest  of  the  com- 
pany to  show  that  these  statements  were  true, 
and  that  Its  officers  had  not  been  sending  out 
false  statements  as  to  the  value  of  its  prop- 
erties. The  claimants  were  perfectly  justi- 
fied In  believing  that  their  employment  was 
•within  the  scope  of  the  powers  and  duties  of 
the  managing  officers  of  the  defendant  com- 
pany, and  that  their  services  were  in  the 
Interest  of  appellant  company. 

(3)  It  Is  contended  that  the  agreement 
«ucd  on  tended  to  "pervert  or  obstruct  public 
Justice."  Counsel  has  failed  to  show  us 
wherein  the  contract  Is  subject  to  this  objec- 
tion. This  suit  was  pending  at  St  Louis; 
these  claimants  were  residents  of  Colorado;  it 
was  desired  to  have  expert  testimony  as  to 
the  value  of  defendant  company's  properties ; 
they  were  requested  to  take  time,  examine 
the  property,  have  assays  made,  and  be 
able  to  testify  as  to  what  In  truth  was  the 
value  of  defendant  company's  properties. 
The  witnesses  acting  on  this  contract  In- 
formed themselves,  and  In  other  particulars 
rendered  the  services  contracted  for.  There 
Is  no  suggestion  In  the  testimony  that  they 
were  employed  to  pervert  the  truth,  or  to 
In  any  manner  obstruct  the  course  of  Jus- 
tice. We  think  there  was  nothing  in  this 
objection. 

(4)  It  Is  said  that  the  contracts  were  void 
as  In  violation  of  section  2025,  supra,  of  our 
statute  of  frauds.  The  facts  do  not  bring 
the  contract  within  the  statute  of  frauds. 
The  contract  was  a  direct  promise  to  pay  the 
stipulated  fees  and  expenses  by  the  defendant 
company,  and  was  not  a  contract  in  any 
nature  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person. 

The  Judgment  Is  affirmed. 

The  CHIEF  JUSTICE  and  MAXWELL. 
J.,  concur. 


GARBANATI   v.    PATTERSON,    County 
Treaaurer. 

.  (Supreme  Court  of  Colorado.    May  7,  lOOC.) 
Taxation  —  RioKifPTiON— Undivioed  Irteb- 

EST. 

Sfills'  Ann.  St.  Rev.  Supp.  g  .?908a.  declares 
that  any  person  having  or  claiming  an  interesi 


or  lien  on  any  undivided  estate  may  specify  such 
interest  and  have  the  same  separately  assessed, 
advertised  for  sale  and  sold  for  taxes,  and  re- 
deemed from  such  sales,  in  like  manner  and 
with  like  effect  as  estates  of  entireties.  Section 
.3008b  provides  that  any  person  who  has  or 
claims  an  interest  in  or  lien  on  any  undivided 
estate  or  interest  in  land  sold  for  taxes  may  re- 
deem such  undivided  interest  or  estate  by  pay- 
ing into  the  treasury  bis  proportionate  part  of 
the  amount  required  to  redeem  the  whole.  Bcid, 
that  the  latter  section  had  no  application  where 
an  undivided  interest  was  separately  listed,  as- 
sessed, and  sold,  but  aucborized  redemption  of 
a  proportionate  part  of  certain  land  assessed 
and  sold  for  taxes  as  an  entirety. 

Error  to  District  Court,  La  Plata  County; 
James  L.  Russell,  Judge. 

Petition  by  Uenry  Garbanatl,  Jr.,  against 
W.  J.  Patterson,  as  county  treasurer,  to 
compel  defendant  to  execute  to  petitioners 
a  treasurer's  tax  deed  for  a  certain  mining 
claim.  From  an  order  denying  such  relief, 
petitioner  brings  error.    Affirmed. 

H.  Garbanatl,  for  plaintiff  in  error.  C  T. 
Morgan,  for  defendant  In  error. 

CAMPBELL,  J.  The  Luella  lode  mining 
claim  was  assessed  for  taxation  In  Its  en- 
tirety and  so  sold  for  delinquent  taxes.  The 
plaintiff  by  assignment  became  the  owner  of 
the  treasurer's  certificate  of  purchase.  Before 
the  time  of  redemption  expired,  an  owner 
of  an  undivided  seven-twelfths  Interest  In  the 
lode  applied  to  the  county  treasurer  to  re- 
deem that  interest,  and  upon  the  payment  of 
seven-twelfths  of  the  amount  required  to  re- 
deem the  entire  lode  the  treasurer  Issued  to  the 
applicant  a  certificate  of  redemption  for  such 
fractional  Interest  After  the  period  for  re- 
demption expired,  the  plaintiff,  as  the  holder 
of  the  certificate  of  purchase,  applied  to  the 
treasurer  for  a  tax  deed  of  the  entire  mine. 
The  treasurer  refused  to  comply  with  the  de- 
mand, but  tendered  to  the  plaintiff  the  amount 
of  the  redemption  money  on  the  seven-twelfths 
Interest  theretofore  received  from  the  redeem- 
ing Joint  owner,  and  a  tax  deed  for  an  undivi- 
ded five-twelfths  Interest  The  plaintiff,  de- 
clining to  accept  the  offer,  brought  this  action 
In  mandamus  to  compel  the  treasurer  to  Issue 
him  a  treasurer's  tax  deed  for  the  entire  In- 
terest In  the  mining  claim  In  accordance  with 
what  he  says  his  rights  are  under  bis  certifi- 
cate of  purchase. 

The  statute  governing  a  case  of  this  kind 
Is  found  In  Sess.  Laws  1893,  p.  425,  c.  140 
(Mills'  Ann.  St  Rev.  Supp.  iS  3908a,  3908b). 
It  reads : 

"Section  1.  Any  person  who  has  or  claims 
to  have  an  Interest  In  or  lien  upon  any  undivi- 
ded estate  In  any  piece,  parcel,  lot  or  tract  of 
land  may  specify  such  estate  or  Interest  In  his 
list  to  be  delivered  to  the  county  assessor,  for 
assessment  for  taxes.  In  like  manner  and  with 
like  effect  as  estates  of  entireties  are  specified 
in  said  list;  and  all  such  undivided  estates 
or  Interests  so  specified  shall  be  assessed, 
advertised  for  sale,  and  sold  for  taxes,  and 
redeemed  from  such  sales,  iu  like  manner 
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And  with  like  effect  as  estates  of  entireties 
are  uow  assessed,  advertised,  sold,  and  re- 
deemed from  sales,  for  taxes  In  tbe  manner 
provided  by  law. 

"Sec.  2.  Any  person  who  has  or  claims  an  In- 
terest In  or  a  Hen  upon  any  undivided  estate  or 
Interest  in  any  piece  of  land  sold  for  taxes 
may  redeem  such  undivided  estate  or  Inter- 
est, by  paying  Into  the  treasury  his  propor- 
tionate part  of  the  amount  required  to  re- 
deem the  whole.  In  such  case  the  county 
treasurer  shall  issue  to  such  party  a  certifi- 
cate of  redemption  for  his  Interest  In  said 
land  as  provided  by  law." 

The  plaintiff  contends  that  this  statute 
means  that  unless  an  undivided  Interest  in 
land  has  been  separately  listed,  assessed,  ad- 
vertised, for  sale  and  sold,  such  interest 
cannot  be  redeemed  by  the  owner  without 
redeeming  the  whole;  while  the  defendant 
maintains  that  where  land  has  been  assessed, 
and  for  the  delinquent  tax  sold,  in  Its  en- 
tirety, the  owner  of  an  undivided  Interest 
therein  may,  nevertheless,  redeem  such  in- 
terest, less  than  tbe  whole,  upon  payment 
of  the  proportionate  amount  re<iulred  to 
redeem  the  whole  Interest  in  the  property. 
We  are  dearlj*  of  oi>inion  that  tbe  defend- 
ant's interpretation  of  the  statute  is  rijtbt. 
It  Is  the  law  that  where  a  statute  makes 
no  provision  for  the  redemption  of  an  un- 
divided Interest  In  hind  the  party  owning  tiie 
same  can  redeem  It  only  by  i>aylnK  the 
whole  of  ttie  redemption  money.  2  Desty  on 
Ta.xation,  887.  Section  1  of  our  act  provides 
for  the  separate  listing,  assessment,  adver- 
tising, sale,  and  redemption  of  an  undivided 
interest  In  land,  and  makes  ai)i)licable  there- 
to the  same  i)rocednre  which  applies  to  an 
entire  estate  or  Interest  therein.  This  sec- 
tion, however,  did  not  give  all  the  relief  to 
which.  In  the  judgment  of  the  General  As- 
send)ly.  a  taxpayer  Is  entitled,  and  so  section 
2  relates  to  an  entirely  different  case.  It 
sa.va  that  any  person  who  has  or  claims  an 
Interest  In  an  undivided  estate,  or  Interest 
In  any  piece  of  land,  which  has  been  sold 
for  taxes  may  redeem  such  undivided  In- 
terest by  paying  to  the  treasurer  his  proiwr- 
tionate  share  of  the  amount  required  to  re- 
deem the  whole.  Section  2  has  no  applica- 
tion where  an  undivided  interest  has  lK>eu 
separately  listed,  assessed,  and  sold,  for  to 
effectuate  a  redemr-tlon  tiiereof  the  owner 
of  such  undivided  interest  Is  obliged  to 
I)ay  tile  entire  redemption  money  u|)on  that 
Interest.  Tlie  language  "I)y  paying  into  tbe 
treasury  his  proportionate  part  of  tbe  amount 
required  to  redeem  tbe  whole"  would  have 
no  meaning  imless  the  section  jirovides,  ns 
we  hold  tiiat  it  does,  for  a  redemption  l)y 
an  owner  of  au  undivided  Interest  in  laud 
which  has  been  assesse<l  and  sold  as  a  whole 
for  tbe  tax  due  uiwn  the  whole  estate;  for, 
except  In  a  case  of  tliat  sort,  the  expression 
"proportionate  part  of  the  amount"  would 
have  no  meaning  at  all.  Section  2  does  not 
s.ny,  or  imply,  that  a  redemption  of  an  un- 


divided Interest  in  land  can  be  made  only 
when  the  same  has  been  separately  listed. 
Ample  provision  for  that  kind  of  case  is 
found  In  sec-tion  1,  while  section  2  aotborlEes 
a  redemption  of  an  undivided  Interest  in 
land  wiiere  the  same  has  been  liste<I,  sold, 
etc.,  in  entirety. 

A  second  objection  argued  Is  that  tbe 
court,  tiiwn  plalntlfTs  motion,  should  have 
stricken  the  unverified  answer  from  the  files. 
The  nl>stract  of  the  record  does  not  disclose 
that  the  answer  was  not  verified,  and  in  the 
absence  of  an  aflinnative  showing  to  the 
contrary,  we  are  Justified  In  as.sumlng  that 
t!ie  ruling  of  the  court  was  right  both  upon 
tbe  facts  and  tbe  law,  and  that  as  matter 
of  fact  the  .inswer  was  verified. 

The  judgment  of  the  district  court,  being 
in  ao-ordance  with  the  views  expressed  In 
tbe  opinion,  must  l>e  alHrmed. 

Afllrmed. 

GADBEIIT,  C.  J.,  and  STEELE,  J.,  concur. 


M'SM'   et   al.   v.   CrRTISS   et    al. 
(Siiprcme  Court  of  Coioraflo.    May  7,   1900.) 

1.  AVlLI-S— (iENEBAL  ANU  SPECIFIC  LEOACIES— 
I)EFI>MTro.\.". 

A  gpnorftl  Iwfacy  is  one  payable  out  of  tho 
general  assets  of  testator's  estate,  while  a  spe- 
cific legacy  i«  a  gift  by  will  of  a  specific  article 
or  particiiliir  part  of  the  estate,  whicli  is  Identi- 
fied anil  (listingiiished  from  ail  othfrs  of  the  same 
nature,  and  is  to  be  satisfied  only  by  the  de- 
livery and  receipt  of  the  particular  thing  given. 
[Ed.  Note. — For  cases  in  point,  see  vol.  •*). 
Cent.  Dig.  Wills,  S  lOoO.] 

2.  Same— Demonstrative  Leoaot. 

A  demonstrative  legacy  is  a  gift  of  money 
or  other  i)roi)erty  charged  on  a  particular  fiiml 
in  such  a  way  as  not  to  amount  to  a  gift  of  tb' 
corpus  of  the  fund  nor  to  evince  an  intent  to 
relieve  the  eeneral  estate  from  liability  in  cass^ 
the  fund  fails. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent.  Dig.  Wilis,  i  1947.] 

3.  Same— Ademption. 

A  specific  legacy  is  subject  to  ademption, 
but  a  demonstrative  legacy  is  not. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4!». 
Cent.  Dig.  Wills,  §  197J».] 

4.  Same— Testator. 

Testatrix  bequeathed  any  and  all  sums  that 
might  thereafter  be  payable  to  her  or  her  estate, 
as  tlie  proceeds  of  any  insurance  on  her  hus- 
band's life  to  her  husband's  five  sisters,  or  such 
of  them  as  should  be  living  at  the  time  such  in- 
surance money  should  be  actually  collected  and 
received  by  testatrix'  executors,  etc.  //cM.  that 
the  bequest  was  a  specific  legacy,  and  the  in- 
surance having  been  collected  by  testatrix  in 
her  lifetime  and  mingled  with  iier  propert}' 
generally,  the  legacy  was  adeemed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49. 
Cent.  Dig.  Wills,  i  li)8«.] 

Error  to  County  Court,  City  and  County  of 
Denver;  Ben  B.  LIndsey,  Judge. 

Action  by  Rose  C.  Nusly  and  another 
against  Clarence  Church  Curtiss  and  others, 
for  tlie  construction  of  a  will.  From  an 
adverse  decree,  plaintiffs  bring  error.  Af- 
firmed. 
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F.  A.  Williams,  for  plaintiffs  In  error. 
Wolcott,  Valle  &  Waterman  and  H.  H.  Dnn- 
bam  (Wm.  W.  Field,  of  counsel),  for  defend- 
ants in  error. 

CAMPBELL,  J.  In  this  proceeding  the 
plaintiffs  in  error  asked  for  an  interpreta- 
tion of  the  second  clause  of  ttie  last  will  of 
Eliza  C.  Gallup,  deceased,  under  which  tbey 
claim  as  legatees.  It  reads:  "Second.  Ai^ 
and  all  sums  of  money  which  may  at  any 
time  hereafter  become  due  and  payable  to 
me  or  my  estate,  by  or  under  any  insurance 
poUcy  upon  the  life  of  my  husband,  Francis 
Gallup,  which  may  heretofore  hare  been  in- 
sured, payable  to  me  or  in  my  favor,  I  will 
and  bequeath  to  the  five  sisters  of  my  said 
husband  or  to  such  of  them  as  may  be  liv- 
ing at  the  time  any  such  insurance  moneys 
shall  be  actually  collected,  and  received  by 
my  executors  to  be  divided  equally  among 
said  sisters  or  the  survivors  of  them  as  here- 
inbefore provided."  The  facts  pertinent  to 
the  only  questiou  argued  on  this  review  are 
that  before  the  execution  of  the  will  an  in- 
surance policy  for  $6,000  upon  the  life  of 
Francis  Gallup  was  issued.  About  a  year 
after  its  execution  he  died,  and  the  amount  of 
the  policy  on  his  life  ($5,000)  was  received 
by  the  testatrix  herself  in  her  lifetime,  which 
she  commingled  with  her  other  funds,  and 
afterwards  reinvested.  Not  only  was  this 
amount  not  actually  collected  or  received  by 
the  executors,  but  it  was  not  traceable  or 
identified  in  their  hands.  At  the  time  of  the 
death  of  the  testatrix,  which  was  more  than 
H  years  after  the  will  was  executed,  the 
plaintiffs  in  error,  the  five  sisters  of  Francis 
Gallup  who  were  mentioned  in  the  will,  were 
all  living. 

The  only  question  raised  and  decided  be- 
low, and  the  only  one  presented  here,  is  as  to 
the  nature  of  this  legacy.  The  plaintiffs  in 
error  say  that  It  is  a  demonstrative  legacy, 
and  therefore  it  was  not  adeemed  by  the  tes- 
tatrix in  her  lifetime.  The  defendants  in 
error  say  that  it  was  a  specific  legacy,  and 
was  subject  to  be,  and  as  a  matter  of  fact 
was,  adeemed  by  the  testatrix  in  her  lifetime 
by  collecting  and  commingling  it  with  her 
other  funds.  It  is  sufficiently  exact  for  our 
present  purpose  to  say  that  a  general  legacy 
is  one  which  is  payable  out  of  the  general 
assets  of  a  testator's  estate,  such  as  a  gift 
of  money  or  other  thing  in  quantity,  and  not 
in  any  way  separated  or  distinguished  from 
other  things  of  like  kind.  A  specific  legacy 
Is  a  gift  by  will  of  a  specific  article,  or  a 
particular  part  of  the  testator's  estate,  which 
Is  Identified  and  distinguished  from  all  others 
of  the  same  nature,  and  which  is  to  be  satis- 
fled  only  by  the  delivery  and  receipt  of  the 
particular  thing  given.  A  demonstrative  leg- 
acy partalies  both  of  the  nature  of  a  general 
and  specific  legacy.  It  is  a  gift  of  money  or 
other  property  charged  on  a  particular  fund 
in  such  a  way  as  not  to  amount  to  a  gift  of 
the  corpus  of  the  fund,  or  to  evince  an  intent 


to  relieve  the  general  estate  from  liability  lu 
case  the  fmid  fails.  A  specific  bequest  is 
subject  to  ademption,  but  such  is  not  true  of 
a  general,  or  a  demonstrative,  legacy.  The 
trial  court  held  that  this  was  a  specific  leg- 
acy, and  was  adeemed  by  the  testatrix  in  her 
lifetime.  Hence  it  construed  the  will  as 
passing  nothing  to  the  plaintiffs  in  error  as 
legatees.  We  are  of  opinion  that  the  county 
court  was  right  In  its  decision.  Courts  are 
not  inclined  to  favor  a  specific  bequest  If 
compatible  with  the  language  employed,  they 
are  disposed  to  interpret  gifts  as  general,  oi 
demonstrative,  legacies,  but  if  the  language 
is  clear  and  unequivocal,  and  plainly  eviden- 
ces an  intent  of  the  testator  to  create  a  spe- 
cific legacy,  such  effect  must  be  given  to  that 
language.  In  ascertaining  the  nature  of  a 
given  legacy,  some,  but  not  much,  aid  Is  to  be 
derived  from  the  adjudicated  cases.  The 
questiou  is  one  of  intent,  to  be  gathered  from 
the  language  used  in  creating  it,  in  the  light 
of  the  circumstances  of  the  testator  and  the 
property  which  he  Is  disposing  of  In  his  will. 
It  will  be  observed  that  no  particular  or  des- 
ignated sum  of  money  Is  mentioned  in  the 
clause  of  the  will  under  consideration.  It  Is 
a  gift  of  "any  and  all  sums  of  money  which 
may  at  any  time  hereafter  become  dde  and 
payable  to  me  or  my  estate,  by  or  under  any 
insurance  policy  upon  the  life  of  my  hus- 
band, Francis  Oallup,  which  may  heretofore 
have  been  insured."  It  Is  only  such  sums  of 
money  that  she  bequeaths  to  the  five  sisters 
of  her  husband,  or  to  such  of  them  as  inay  be 
living  when  the  moneys  shall  be  actually 
collected  tind  received  by  her  executors  to  be 
equally  divided  among  them.  This  language 
plainly  evidences  on  Intent  to  bequeath  not 
any  particular  sum  of  money  to  be  payable 
primarily  out  of  the  proceeds  of  the  insur- 
ance policies,  and  If  the  fund,  for  any  rea- 
son, should  fail,  then  out  of  the  general  as- 
sets of  the  estate;  but,  on  the  contrary,  the 
testatrix  thereby  intended  to  give  to  the 
legatees  named  only  such  sums  of  money  as 
her  executors  after  her  .death  actually  collect 
and recelveon certain iiiRnrnnce poIScios.  '»''•<• 
language  employed  negatives  an  Intention  to 
give  them  anything  whatever  if  the  moneys 
on  the  policies  are  received  by  her  in  her 
lifetime,  or  if  the  fund,  for  any  other,  rea- 
.son,  falls  or  ceases  to  exist,  as  such,  at  heir 
death. 

Xot  only  does  the  language  of  this  will 
compel  this  Interpretation,  but  the  a|)t>lica- 
tlon  of  the  appropriate  principles  of  law, 
and  the  detinltlon  of  the  different  kinds  of 
legacies,  lead  to  the  same  result.  It  will  fur- 
.ther  be  observed  that  this  Is  not  a  gift  of 
money  "out  of"  or  "from  the  proceeds  of 
any  insurance  policy,  but  it  is  a  gift  of  the 
entire  fund  itself.  It  is  Just  the  same  as  if 
the  policy  itself  had  been  bequeathed.  The 
authorities  clearly  sustain  the  conclusion 
which  we  have -reached.  Many  of  them  are 
collected  in  18  Am.  &  Eng.  iine.  of  Law  (24 
Ed.)  711  ^t  seqr    It  has  been  held  that  a  gift 
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of  all  the  money  due  on  a  particnlar  bond  Is 
as  much  a  specific  legacy  as  a  grift  of  the  bond 
itself.  The  same  principle  Is  applicable  to 
an  Insurance  policy.  A  gift  of  an  Insurance 
policy  Is  no  more  specific  than  Is  a  gift  of 
all  the  money  due  thereon.  Ashbumer  t. 
Macgulre,  2  Bro.  C.  C.  108;  Stout  v.  Hart,  7 
N.  J.  Law,  414;  McMahon's  Estate,  132  Pa. 
175,  19  AH.  68.  So  a  bequest  of  all  or  part 
of  a  specific  fund  or  money  which  shall  be 
received  uuder  decree  In  a  certain  suit,  or  a 
gift  of  "all  the  amount  of  moneys  and  inter- 
est that  may  be  recovered  of  and  from  K. 
for  the  snms  due  me  on  the  purchase  of  the 
(described)  estate,"  each  was  hold  to  be  spe- 
cific. Gilbreath  v.  Alban,  10  Ohio,  04;  Chase 
V.  Lockerman  (Md.)  3.T  Am.  Dec.  277;  2  Wil- 
liams on  Executors  (Perkins'  Kotos)  12C2  ct 
seq.,  notes  D,  II,  and  M. 

In  Byrne  v.  Hume,  86  Mich.  546,  40  N.  W. 
576,  though  the  particular  legacy  there  was 
held  to  be  a  general  legacy,  the  court,  inter 
alia,  says:  "A  specific  legacy  Is  a  particular 
and  specified  thing  singled  out,  or  a  particu- 
lar fund,  and,  if  this  fund  fail,  or  the  spe- 
cific thing  bequeathed  is  not  in  existence 
to  be  carried  over  to  the  legatee,  the  legacy 
cannot  be  paid  out  of  the  assets  of  the  es- 
tate." That  remark  is  peculiarly  applicable 
here,  for  the  entire  fund  of  the  Insurance 
policy  was  given  to  these  legatees,  and  since 
It  was  not  In  existence  at  the  time  the  will 
took  effect,  but  had  been  collected  by  the 
testatrix  in  her  lifetime,  it  became  adeemed. 

In  Walls  T.  Stewart,  10  Pa.  275,  281,  the 
court  says:  "Where  the  gift  is  of  the  fund 
Itself,  In  whole  or  in  part,  or  so  charged  upon 
the  object  made  subject  to  it  as  to  show  an 
intent  to  burden  that  object  alone  with  the 
payment,  it  Is  esteemed  specific,  and  conse- 
quently liable  to  be  adeemed  by  the  aliena- 
tion or  destruction  of  the  object."  Accord- 
ingly in  that  case  it  was  held  that  a  legacy 
charged  on  certain  devised  lands  was  specific, 
and  became  adeemed  when  the  land  was  sold 
by  the  testator  in  his  lifetime. 

In  Smitli's  Appeal,  103  Pa.  559,  there  was 
a  bequest  by  a  testator  to  one  son  of  $2,000 
out  of  the  sum  of  near  $4,000  on  deposit 
in  a  bank,  provided  the  same  was  collected, 
and  to  another  son  $1,500  with  the  same  pro- 
viso, and  the  remaining  part  of  the  money 
that  might  be  collected  on  this  deposit  was 
given  in  equal  shares  to  the  two  sons.  This 
deposit  was  collected  by  the  testator,  and 
the  court  held  that  the  legacies  to  the  two 
sons,  being  specific,  were  adeemed.  Tbe  fol- 
lowing language  from  the  opinion  of  the 
court,  being  peculiarly  appropriate  to  the  case 
In  hand,  we  quote  It:  "The  whole  of  the 
money,  the  entire  fund,  is  given — the  money 
and  fund  are  undlstinguishable.  When  the 
legacy  is  so  connected  with  the  fund  out  of 
which  it  Is  payable,  that  the  legacy  and  fund 
are  tbe  same,  it  Is  specific;  as  If  I  bequeath 
to  B.  the  money  now  owing  to  me  from  A. 
or  in  the  hands  of  A.,  or  the  money  due  to 
me  on  the  bond  of  A.,  the  legacy  Is  specific. 


Welch's  Appeal,  28  Pa.  883.  Certain  parts  of 
the  money  due  to  the  testator  on  the  deposit 
are  grlven  to  each  son,  and  the  money  thus 
given  is  the  whole  deposit  owing  by  the  bank. 
The  giving  to  each  a  certain  portion — to  both 
the  whole — is  indicative  of  an  intent  to  give 
that  fund — not  so  much  money  out  of  the 
estate  if  the  fimd  failed.  The  phrase.  'I 
give  and  bequeath  to  my  son  Samuel  the 
sum  of  $2,000  out  of  the  sum  of  near  $4,000 
now  on  deposit  in  the  bank,'  by  itself,  would 
vest  a  demonstrative  legacy;  but  the  testator 
added,  *providing  the  said  amount  and  inter- 
est Is  collected  from  the  assets  or  stockhold- 
ers of  said  bank.'  Manifestly,  the  word 
'providing'  Is  used  In  the  sense  of  'provided,' 
and  means  upon  condition,  or  with  the  under- 
standing, that  said  $2,000  shall  be  collected 
out  of  that  debt.  Then,  if  it  should  not  be 
collected  out  of  tbe  specified  debt,  it  was  not 
to  be  paid.  Here,  also,  tbe  intention  seems 
to  be  to  limit  payment  of  the  legacy  to  the 
fund  Itself." 

Let  us  apply  the  principles  of  that  case 
to  the  one  in  hand.  Mrs.  Gallup  gave  to  the 
legatees  the  entire  proceeds  of  an  insurance 
policy,  provided  the  money  was  actually  re- 
ceived and  collected  by  her  executors.  The 
entire  fund,  or  the  policies  and  the  money 
collected  thereon,  are  given.  The  legacy  and 
the  fund  are  the  same  and  undlstinguishable. 
Her  executors  did  not  collect  or  receive  the 
money.  She  herself  collected  It  in  her  life- 
time. The  legacies,  therefore,  were  specific 
and  became  adeemed.  In  Smith  ▼.  McKlt- 
terlck,  51  Iowa,  548,  2  N.  W.  300,  $2,000 
which  the  testator  received  from  the  estate 
of  his  father  was  bequeathed  to  the  testa- 
tor's daughters.  It  was  said  to  be  a  speci- 
fic legacy.  Certainly,  from  the  language  em- 
ployed in  Mrs.  Gallup's  will.  It  could  not  be 
successfully  contended  that  If  the  Insurance 
money  had  never  been  collected,  the  plain- 
tiffs In  error  would  have  had  any  claim  uiwn 
tbe  general  assets  of  her  estate.  If  that  be 
true,  this  legacy  is  specific.  There  was  no 
gift  of  any  particular  or  specified  amount 
but  the  entire  fund,  showing  an  unambignons 
intention  to  confine  tbe  gift  to  the  fund  it- 
self. 

In  Georgia  Infirmary,  etc.,  T.  Jones  (C.  O 
37  Fed.  750,  Wallace,  Justice,  says:  "In  de- 
termining whether  the  legacy  Is  specific  or 
demonstrative,  the  question  always  is  wheth- 
er It  is  a  gift  out  of  a  specified  fund  or 
security,  or  a  gift  of  a  specified  sum,  with  a 
specified  fund  as  security.  If  it  falls  within 
the  former  class" — that  Is,  where  It  Is  a  gift 
of  a  specified  fund,  or  security — "the  legacy 
fails  when  the  fund  or  security  ceases  to 
exist  in  the  testator's  lifetime." 

In  Hoke  v.  Herman,  21  Pa.  301,  .Wt,  it 
was  said  that  if  the  thing  bequeatiied  in  a 
will  by  such  a  description  as  to  distinguish 
It  from  all  other  things  be  disposed  of,  so 
that  It  does  not  remain  at  the  death  of 
the  testator,  the  bequest  Is  gone.  "If  such 
legacy   be  of  a  debt,  payment  necessarily 
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makes  an  end  of  It."  In  the  case  in  hand, 
the  money  that  became  due  and  was 
payable  to  the  testatrix  In  her  lifetime 
was  a  debt,  and  there  was  a  gift  of  the 
entire  debt.  Since  the  testatrix  In  her  life- 
time collected  it  and  commingled  It  with 
her  funds,  necessarily  there  was  an  end  of 
It,  and  nothing  remained  at  her  death  to 
which  the  legacies  here  claimed  conld  at- 
tach. 

Corbin  et  al.  v.  Mills'  Bx'rs  et  aL,  19  Grat. 
(Va.)  438,  Is  cited  by  plaintiffs  In  error  as 
In  point.  The  particular  bequest  there  under 
consideration  was  held  to  be  a  demonstratlTe 
legacy,  but  the  language  of  the  will  by  which 
the  legacy  was  created  Is  entirely  different 
from  that  In  the  will  of  Mrs.  Gallup.  The 
opinion  of  the  conrt  with  reference  to  this 
particular  point  would  make  the  legacy  here 
inTOlTed  a  specific  legacy. 

In  Bart:er  t.  Raynor,  5  Maddock's  Rep.  208, 
the  testator's  will  read:  "All  my  right,  title, 
and  interest  In  two  policies  of  insurance  [de- 
■crlblng  them]  upon  trust  to  pay,"  etc.  These 
policies  were  upon  the  life  of  the  testator's 
wife,  and  were  collected  by  him  In  his  life- 
time. The  legacy  was  held  to  be  specific. 
This  bequest  in  legal  effect  Is  precisely  the 
same  as  the  one  here  where  the  moneys 
to  be  collected  on  the  policy  are  the  subject 
of  the  bequest  Such  moneys  constituted  all 
the  rlgAt,  title,  and  interest  which  the  bene- 
ficiary had  In  them.  This  decision  by  Vice 
Chancellor  Leach  was  affirmed  on  appeal  by 
Lord  Chancellor  Eldon  in  3  Eng.  Ch.  126. 
The  case  Is  quite  In  point  Starbuck  v.  Star- 
buck,  »3  N.  C.  183;  2  Redfield  on  Wills,  431. 

In  1  Underhlil  on  Wills,  t  414,  the  learn- 
ed author  says  a  legacy  of  a  debt  Is  specific, 
but  a  legacy  of  a  particular  sum  payable  out 
of  a  debt  due  to  the  testator  is  demonstra- 
tlTe. Applying  the  doctrine  of  the  text  and 
of  the  authorities  already  cited  to  the  case 
at  bar,  we  have  this  situation;  The  thing 
given  by  Mrs.  Gallup  was  the  entire  debt 
which  the  Insurance  company  was  obligated 
to  pay  to  her  or  her  estate  upon  the  death 
of  her  husband.  There  was  no  particular 
sum  glTen,  nor  was  that  which  was  given 
made  payable  out  of  the  debt  due  the  testa- 
trix, but  being  the  corpus  of  the  debt  Itself, 
it  was  a  specific  legacy.  Gelbach  v.  Shively, 
67  Md.  498,  10  Atl.  247;  Maybury  v.  Grady, 
67  Ala.  147. 

Let  the  Judgment  be  afllrmed. 

6ABBERT,  C.  J.,  and  GODDARD,  J„  con- 
car. 


LEIPER  ▼.  CITY  AND  COUNTY  OF  DEN- 
VER et  al. 

(Sapreme  Conrt   of   Colorado.    April   2,    1906. 
Rehearing   Denied   May  7,   1906.) 

MiTHiciFAi.  CoBPOHATioNS— Changing  Gbadb 
or  Street— Damages. 

A  municipality  la  not  liable  to  the  owner 
of  a  lot  abutting  on  a  street  for  the  raising  or 
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lowering  of  the  grade  from  the  natural  surface 
to  the  grade  established  in  the  first  instance, 
nnless  the  change  of  grade  is  unreasonable  or 
negligently  made. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86. 
Cent.  Dig.  Municipal  Corporations,  $§  92.1-928.] 

En  Banc.  Error  to  District  Court  City  and 
County  of  Denver;   8.  h.  Carpenter,  Judge. 

Action  by  the  city  and  county  of  Denver 
and  the  city  of  Denver  against  John  H. 
Leiper.  Judgment  in  favor  of  defendant 
and  i>laintlffs  bring  error.    Affirmed. 

Isham  R.  Howze,  for  plaintiffs  In  error. 
H.  A.  Llndsley  and  H.  L.  RItter,  for  defend- 
ants in  error. 


CAMPBELL.  J.  The  sole  question  for 
decision  is  whether  a  municipality  is  liable  to 
an  abutting  lot  owner  for  damages  resulting 
thereto  from  the  authorized  lowering  or  rais- 
ing of  the  grade  of  a  public  street  from  the 
natural  surface  to  a  grade  established  by 
municipal  ordinance  In  the  first  Instance, 
notwithstanding  the  fact  that  the  change  is 
reasonable  and  the  work  of  making  the  same 
is  skillfully  performed.  In  City  of  Denver  v. 
Bonesteel,  30  Colo.  107,  69  Pac.  595,  section 
15  of  article  2  of  our  Constitution,  which  is 
here  Invoked  as  creating  such  liability,  was 
considered  at  some  length.  It  was  there 
held  that  under  this  provision,  which  de- 
clares that  private  property  shall  not  be 
taken  or  damaged  for  public  or  private  use 
without  Just  compensation,  where  a  perma- 
nent grade  of  a  street  is  established  by  a 
city,  and  an  abutting  lot  owner  improves  bis 
property  in  conformity  thereto,  the  city  is 
liable  in  damages  to  such  property  occasioned 
by  a  subsequent  change  of  the  grade  of  the 
street  In  prior  decisions  of  this  court  re- 
ferred to  in  the  opinion,  the  same  clause  of 
the  Constitution  was  the  subject  of  careful 
consideration.  While  in  the  various  cases  the 
precise  question  now  presented  was  not  ex- 
pressly determined,  the  court  as  then  con- 
stituted, made  several  observations,  which 
were  strictly  germane  to  the  exact  point  de- 
cided, that  indicated  Its  disapproval  of  the 
principle  now  Invoked  by  the  plaintiff.  It 
is  true  that  in  some  of  the  cases  from  other 
states  cited  In  the  Bonesteel  opinion  it  was 
ruled  that  the  municipality  is  liable  to  an 
abutting  owner  for  consequential  damages 
caused  by  a  reduction  from  the  natural  sur- 
face to  a  grade  established  in  the  first  in- 
stance, as  well  as  from  one  authorized  grade 
to  another.  In  other  cases  the  doctrine  is 
applied  only  in  the  latter  contingency.  TUa 
diversity  in  the  holdings  was  expressly  re- 
ferred to  at  page  111  of  30  Colo.,  and  page  596 
of  69  Pac.  Such  reference,  however,  was  not 
Intended  as  a  final  or  definite  expression  of 
our  approval  of  the  former  doctrine,  or  re- 
jection of  the  latter.  Yet  that  opinion  shows 
that  not  only  is  there  nothing  In  any  of  our 
own  previous  cases  Inconsistent  with  the  con- 
clusion then  reached,  but  all  such  aut>H:edent 
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expressions  of  opinion  were  regarded  as  con- 
sistent with  the  distinction  drawn  by  Judge 
Dillon,  In  his  valuable  work  on  Municipal 
Corporations  (4th  Ed.  i  993b),  which  was 
then  clearly  indicated  as  the  basis  of  the  de- 
-clslon,  and  as  foreshadowing  our  present  con- 
clusion, namely,  that  municipal  liability  In 
these  cases  should  be  limited  to  changes  In 
established  grades,  and  is  not  to  be  extended 
to  reductions  from  the  natural  surface,  ex- 
cept when  the  change  Is  unreasonable  or 
■carelessly  made. 

It  must  be  conceded  that  In  Illinois,  from 
which  our  constitutional  provision  is  bor- 
rowed, and  in  the  majority  of  the  other 
states  that  have  adopted  similar  clauses,  a 
municipality  Is  held  liable  for  conseauential 
-damages  resulting  from  changes  in  the  grade 
of  the  street,  whether  made  for  the  tlrst  time 
or  for  a  change  from  one  established  grade 
to  another.  However,  we  are  now  con- 
strained to  hold  that  for  reasonable  and  care- 
fully made  changes  of  the  grade  of  a  public 
street  from  the  natural  surface  to  a  legally 
established  grade  In  the  first  Instance  a  mu- 
nicipality is  not  liable  to  the  abutting  lot 
•owner  for  consequential  damages  to  his 
property.  We  are  led  to  this  conclusion, 
not  only  because  of  the  strong  reasons  ad- 
vanced by  .Tudge  Dillon,  supra,  but  also  be- 
cause of  our  former  decisions,  which,  In  view 
of  the  general  understanding  of  the  pro- 
fession as  to  the  doctrine  they  announce, 
should  be  regarded  as  stare  decisis.  Judge 
Dillon,  at  section  095a,  in  stating  what  the 
abutting  lot  owner,  who  builds  with  refer- 
ence to  the  natural  surface,  in  law  la  bound 
to  contemplate  with  respect  to  the  power  of 
the  uiunicipality  In  changing  the  grade  of 
streets,  says:  "In  view  of  these  considera- 
tions, it  seem  to  us  clear  that  for  the  original 
estabiisliment  of  a  grade  line  and  the  reduc- 
tion of  the  natural  surface  of  tlie  street  for 
street  purposes  to  such  line  there  is  no  legal 
right  or  even  natural  equity  In  the  dedicator 
or  his  assignee  to  compensation."  He  fur- 
ther says:  "But  where  a  grade  has  been 
ofllcially  established,  and  particularly  where 
improvements  have  been  thereafter  made  ac- 
cording to  such  established  grade,  and  it  is 
afterwards  changed  to  the  Injury  of  the  abut- 
ting owners,  there  is  a  strong  natural  equity 
In  their  favor  for  compensation.  •  •  • 
For  the  reasons  above  suggested,  it  seems  to 
us  that,  on  principle,  the  mere  provision 
of  the  Constitution  imposing  a  liability  for 
property  damaged  for.  public  use  does  not 
create  a  liability  on  tlie  part  of  the  munici- 
pality for  reducing  the  natural  surface  of 
the  street,  in  the  course  of  its  normal  and 
ordinary  improvement  for  street  purposes 
proper,  to  a  grade  line  for  the  first  time  es- 
tablislied.  If  tliere  are  eases  to  the  contrary, 
we  doubt  whether  tliey  were  well  considered, 
and  think  tliat  they  are  not  well  de- 
<-ided.  •  *  •  Although  sensible  of  tlie  ap- 
parent difficulty  of  defining  tlie  grounds  for 
the  distinction,  it  seems  to  us,  where  a  grade 


line  has  been  officially  estalrilshed,  and  where 
propert}'  has  been  improved  on  the  faitb  of 
it  (which  Is,  of  course,  done  on  the  assump- 
tion that  the  grade  is  permanent,  although 
the  power  to  change  it  for  the  public  good 
exists),  that  such  a  case  rests  upon  so  strong 
a  basis  of  natural  Justice  as  to  bring  it  with- 
in the  purpose  of  the  constitutional  provlsicm 
In  question.  »  •  »  The  decisions  under 
the  amended  constitutional  provision  upon 
the  exact  point,  as  to  Its  effect  on  street  grade 
cases,  are  not  as  yet  very  numerous,  but 
some  of  those  referred  to  in  the  note  to  the 
next  section  appear  to  give  this  provoslon  a 
scope  greater  that  the  one  here  suggested." 

Counsel  for  plaintiff  In  error,  however,  says 
that  these  observations  of  Jndge  DiUon  w«« 
made  In  1890,  and  after  that  time  a  numb^ 
of  cases  by  the  courts  of  the  states  where 
this  constitutional  provision  Is  in  force  have 
ignored  his  distinction  and  held  tliat  munic- 
ipal liability  is  created  whenever  consequen- 
tial damages  to  the  abutting  owner  result 
from  any  change  whatever  in  the  grade  of  a 
street  A  leading  case  so  holding  is  Less 
y.  City  of  Butte  (Mont)  72  Pac.  140.  61  !•• 
B.  A.  001,  in  which  the  later  cases  are  cited. 
It  Is  true,  as  already  stated,  that  the  majority 
of  cases  support  the  contention  of  plaintiff  in 
error,  and  possibly  in  only  the  states  of 
Georgia,  Mississippi,  and  Colorado  has  the 
qualified  doctrine  apparently  been  annonnced. 
Notwithstanding  the  number  of  cases  to  the 
contrary,  we  are  still  convinced  of  the  sound- 
ness of  the  views  of  Judge  Dillon,  and  our 
previous  decisions  are  in  harmony  with  ttals 
conclusion.  This  is  apparent  from  the  fol- 
lowing excerpts  taken  from  several  of  its 
opinions: 

The  leading  case  is  City  of  Denver  ▼.  Bay- 
er, 7  Colo.  113,  2  Pac.  6.  The  precise  ques- 
tion there  determined  was  that  for  conse- 
quential damages  to  a  lot  abutting  on  a  street 
over  which  the  city  by  ordinance  had  granted 
to  a  railroad  company  the  right  to  build  a 
railroad  track,  the  railroad  company,  and 
not  the  city,  was  liable.  In  the  course  of 
the  carefully  considered  opinion  by  Helm, 
Justice,  In  discussing  consequential  damages 
in  such  cases,  it  waa  said:  "But  sometimes 
these  Interferences  and  resulting  injury  may 
properly,  even  in  this  state,  be  held  to  be 
damnum  absque  Injuria,  as  where  they  are 
occasioned  by  a  reasonable  Improvement  of 
the  street  by  the  proper  authority  for  the 
greater  convenience  of  the  public."  And  in 
speaking  of  the  power  of  the  city  over  Its 
streets  the  Judge  said:  "In  determining 
what  changes  and  Improvements  are  most 
conducive  to  this  end,  the  council  exercises  a 
large  discretion.  And  unless  unreasonable 
changes  are  made,  or  injury  results  to  the 
adjoining  premises  through  the  unsklllful- 
ness  or  negligence  of  those  employed,  the 
owner  thereof  will  not  be  heard  to  complain, 
though  in  fact  the  real  valHB  and  convenience 
of  his  property  are  diminished  thereby;  tor 
in  purchasing  his  lot,  or  in  relluqulshlng  the 
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public  easement,  he  Is  conclusively  presumed 
to  have  contemplated  tills  power  and  author- 
ity of  the  mnnlcipal  government,  and  Is  held 
to  have  anticipated  any  Injury  to  his  abutting 
land  resulting  from  n  reasonable  and  proper 
exercise  thereof."  The  following  remark  Is 
quite  pertinent:  "The  abutting  owner  may 
well  be  presumed  to  have  taken  Into  con- 
sideration the  fact  that  the  grade  of  the 
street  might  be  raised  or  lowered,  that  pave- 
ments might  be  laid  and  bridges  and  cul- 
verts constructed,  and  that  a  street  railroad 
even  might  be  built  and  operated  thereon; 
and  it  may  fairly  be  presumed  that  in  pur- 
chasing he  anticipated  and  allowed  for  the 
possible  or  probable  damages  to  result  from 
these  and  similar  changes,  or  that  be  sig- 
nified his  consent  thereto,  and  thus  deprived 
himself  of  any  right  to  compensation  there- 
for." And  In  referring  to  the  fact  that  some 
of  the  decisions  under  this  constitutional 
provision  would  establish  the  liability  of  the 
city  in  a  case  like  that  under  consideration, 
and  In  summing  up  the  doctrine  upon  the 
point,  the  l-?arned  judge  concludes:  "As  will 
l>e  observed,  we  do  not  go  «o  far  as  some  of 
these  cases.  That  our  po.<<ltion  might  not  be 
misunderstood,  we  have,  at  the  risk  of  being 
charged  with  oliiter  dictum,  suggested  that, 
as  at  present  advised,  we  think  that  for  in- 
juries caused  by  a  reasonable  change  or  im- 
provement of  the  sStreet  by  the  council  In  a 
careful  manner  the  abutting  owner  should 
not  recover." 

In  City  of  Denver  v.  Vemla.  8  Colo.  399, 
404.  8  Pac.  «r>t{,  the  Bayer  Case  was  ap- 
proved, and  the  concluding  observation  of 
Judge  Helm,  which  we  have  just  quoted,  was 
by  Chief  Justice  Beck  said  to  be  a  correct 
legal  proposition.  The  concurring  opinion  of 
Judge  Dickey  in  Rigney  v.  City  of  Chicago. 
102  111.  83,  in  which  tlie  following  language 
was  used,  was  also  referred  to  with  approval: 
"It  is  not  everj-  chauge  of  grade  made  In 
a  street,  which  ma.v  In  effect  Impair  the 
value  of  the  lot  in  its  vicinity,  which  is  a 
violation  of  the  right  of  the  proprietor  there- 
of. Such  changes  In  a  street  as  it  may 
reasonably  be  supposed  might  be  made  for 
the  improvement  of  tiie  public  highway,  the 
purchaser  of  a  lot  upon  a  street  must  be  as- 
sumed to  have  consented  to  when  the  pur- 
chase was  made.  The  making  of  such 
changes  is,  therefore,  no  invasion  of  his  riglit 
in  tliat  regard."  One  of  the  elements  of 
damages  claimed  by  the  plaintiff  against  the  i 
city  in  the  Vernia  Case  was  for  the  fixing  of 
the  grade  of  a  street  in  the  first  instance  tlirei> 
feet  below  the  natural  surface  of  plaintiff's 
lots,  and  the  court  held  that  that  was  not 
an  element  upon  which  he  was  entitled  to  re- 
cover. 

In  Denver  Circle  U.  K.  Co.  v.  Nestor,  10 
Colo.  403,  15  Pac.  714.  Judge  Helm.  In  his 
concurring  opinion,  refers  to  the  Bayer  and 
Vemla  Cases,  supra,  and  says  wltli  reference 
to  the  constitutional  provision  here  under 


consideration  that  the  abutting  lot  owner  was 
bound  to  anticipate.  In  making  bis  purchase, 
that  the  street  would  necessarily  be  occupied 
by  the  local  public  for  all  the  usual  and  ordi- 
nary purposes  of  a  highway,  and  that  the 
city  would  from  time  to  time  so  chauge  and 
Improve  the  street  as  to  render  it  more  con- 
venient for  such  purposes,  and  that  Indirect 
Injuries  resulting  to  him  therefrom  remain 
now,  as  they  existed  before  tlie  constitutional 
provision  was  adopted,  wrongs  without  a 
legal  remedy. 

In  City  of  Durango  v.  Luttrell,  18  Colo. 
123,  31  Pac.  853,  in  an  opinion  by  Mr.  Justice 
Blliott,  the  doctrine  was  recognized  that  for 
a  reasonable  Improvement  of  the  street  by 
the  authority  of  the  city  In  bringing  it  to  a 
legally  established  grade  no  liability  for  con- 
sequential damages  to  an  abutting  lot  owner 
resulted. 

In  Glll>ert  v.  O.,  S.  L.  &  P.  Ry.  Co..  13  Colo. 
001,  22  Pac.  814,  the  court  remarked  that  it 
was  not  proper  to  say,  notwithstanding  the 
broad  terms  of  our  Constitution  and  the  un- 
qualified expressions  of  certain  judicial 
opinions  elsewhere,  that  whenever  a  de- 
preciation of  private  proijerty  Is  caused  by 
some  public  Improvement,  the  owner  of  the 
property  thus  depreciated  ma.v  recover  com- 
pensation against  the  party  making  the  im- 
provement; and  again  the  previous  cases, 
cltetl  above,  were  referred  to  with  approval. 

In  Pueblo  V.  Strait,  20  Colo.  13,  36  Pac. 
78}),  24  li.  It.  A.  392,  4«  Am.  St.  Rep.  273. 
Mr.  Chief  Jiisticc  Hayt,  in  summarizing  the 
doctrine  of  tliese  cases,  says:  "For  injuries 
resnltlng  from  reasonable  and  ordlnar.v  or 
usual  change  and  improvement  of  the  street 
by  the  municipality  the  abutting  owner  can- 
not recover,  provided  the  change  or  improve- 
ment Is  made  In  a  careful  and  skillful  man- 
ner for  the  benefit  of  the  public."  And  in 
referring  to  the  interpretation  put  upon  sim- 
ilar clauses  of  the  Constitution  of  Illinois  and 
other  states,  where  a  recovery  is  allowed  In 
nil  ca.ses  where  private  property  sustains  sul)- 
stautial  damage  by  the  making  of  a  public 
improvement,  he  re<rognIzes  that  in  Colorado 
such  Interpretation  lias  not  been  followed, 
and  says  that  in  this  state  "the  right  of  re- 
covery has  lieen  limited  to  those  unusual  usi>s 
to   which   but   few   streets   are   sul)jocted." 

As  well  *iaid  by  Judge  Dillon,  while  sen- 
sible of  the  apparent  dltHculty  of  defining  the 
grounds  for  the  distinction,  we  regard  it  as 
almost.  If  not  quite,  stare  decisis  in  this  juris- 
diction, that,  for  the  raising  or  lowering  of  the 
grade  of  a  stre?t  by  a  municipality  from  the 
iiaturiil  surface  to  the  grade  estai)lishod  In 
the  flr>!t  instance,  the  muuicipnlity  is  not 
liable  to  the  alnittlng  lot  owner  for  conse- 
quential damages  to  his  i)rop.?rt.v,  unless  the 
change  of  gi-ade  is  unreasonable  or  has  been 
negligently  made. 

The  judgment  of  the  district  court,  being 
in  line  with  our  conclusion,  is  affirmed. 

Affirmed. 
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WHITHAM  T.  CniCAGO.  B.  &  Q.  RV.  CO. 

(Supreme  Court  of.  M^eshington.    June  3D, 

1900.) 

Carbiebs  —  Railboads  —  Tickets  —  Devia- 
tions OR  Side  Trips. 

A  ticket  calling  for  transportation  over  de- 
fendant's railroad  main  lino  did  not  entitle 
plaintiff  passenger  to  round  t.ri)>s  over  branch 
lines  intersecting  such  main  liiK>. 

[Ed.  Note. — l''or  cases  in  pofnt,  see  vol.  9, 
Cent  Dig.  Carriers,  $  lO.'lS.] 

Appeal  from  Snjwrior  Court,  King  County; 
E.  B.  Albertson,  Judge. 

Action  by  John  H.  Whitham  aRainst  the 
Ohiongo,  Burlington  &  Qulncy  Rafhvay  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

R.  W.  Prigmore  and  .Tohn  AV.  Whitham,  for 
appellant.    John  P.  Hartman,  for  respondent. 

CROW,  J.  On  November  12,  1904,  appel- 
lant purchased  from  respondent's  agent  a 
first-class  round-trip  railroad  ticket  from 
Seattle,  Wash.,  to  St.  Louis,  Mo.,  which  en- 
titled him  while  en  route  to  one  round  trip 
from  Denver,  Colo.,  to  St.  Louis,  Mo.,  and  re- 
turn to  Billings.  Mont,  over  the  "Burlington 
Route,"  which  included  certain  lines  operated 
by  the  respondent  through  the  state  of  Ne- 
braska. The  evidenceshows  that  the  respond- 
ent, as  a  portion  of  its  system  running  east 
from  Denver,  operates  three  lines  in  a  gen- 
eral easterly  and  westerly  direction  through 
Nebntska.  which  for  tlie  purposes  of  this  opin- 
ion we  will  designate  as  "main  lines."  It 
also  operates  in  said  state  a  branch  line  run- 
ning north  and  south,  intersecting  the  central 
main  line  at  Strang  and  the  southerly  main 
line  at  Chester.  Appellant  traveled  east- 
wardly  on  the  central  main  line  to  Strang, 
where  he  stopped  over  for  the  purpose  of 
traveling  south  to  Belvidere.  a  station  lo- 
cated on  the  branch  line  between  Strang  and 
Chester.  He  presented  his  ticket  on  a  local 
train  on  the  branch  line,  was  advised  by  the 
conductor  that  it  was  not  good  for  transporta- 
tion from  Strang  to  Belvidere,  and  after  some 
dispute  was  permitted  to  ride  to  Belvidere 
without  the  payment  of  fare.  The  conductor, 
however,  then  and  there  notified  him  that  he 
would  have  to  pay  fare  when  returning  from 
Belvidere.  A  few  days  later  appellant  again 
boarded  the  local  train  on  said  branch  line  for 
the  purpose  of  returning  to  Strang  and  con- 
tinuing his  trip  east.  Returning  on  tlie  local 
train,  appellant  presented  his  ticket  to  the 
same  conductor,  who  then  refused  to  carry 
him  to  Strang  unless  he  paid  his  fare, 
amotmting  to  .'58  cents,  which  appellant  re- 
fused to  do.  Thereupon  the  conductor  with- 
out unnecessary  force  removed  him  from  the 
train  at  a  way  station  between  Belvidere  and 
Strang.  After  tlie  appellant  had  alighted,  he 
again  l>oarded  the  same  train  and  paid  his 
fare  from  Belvidere  to  Strang.  lie  alleges 
that  the  conductor  was  violent,  insulting, 
abusive,  aud  subjected  him  to  great  humilia- 
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tion  and  disgrace.  In  these  statementa, 
which  are  denied  by  the  conductor  and  two 
passengers,  appellant  is  corroborated  by  the 
evidence  of  his  brother  aud  sister,  who  were 
traveling  with  him.  After  reaching  Strang 
appellant's  ticket  was  honored  by  respoudeut 
whenever  presented  in  both  going  to  and  ro- 
turuiug  from  St.  Louis.  This  action  has  been 
Instituted  by  the  appellant  to  recover  $1,!I80 
damages  claimed  to  have  been  sustained  by 
liim  by  reason  of  the  alleged  wrongful  acts 
of  said  c-onductor.  On  trial  without  a  jury 
the  court  made  findings  of  fact  and  conclu- 
sions of  law  in  favor  of  respondent,  and  i'roiu 
the  final  judgment  entered  thereon  this  ai»- 
peal  has  been  taken. 

Appellant  has  presented  several  IcKa: 
propositions  which  we  will  not  discuss;  our 
view  being  that  the  controlliug  qnestiuns 
herein  are  questions  of  fact  only.  The  trial 
court  found  all  the  facts  above  stated,  and 
in  addition  thereto  further  found  that  npi>el- 
lant's  ticket  did  not  designate  any  particular 
route  of  travel  over  the  respondent's  lines 
from  Denver  to  St.  Louis,  nor  did  it  entitle 
appellant  to  retraverse  any  portion  of  re- 
spondent's road  until  after  his  arrival  at  St. 
Louis;  that^  when  about  to  return  from  Bel- 
videre to  Strang,  he  boarded  respondent's  lo- 
cal train  and  demanded  passage  upon  his 
ticket;  that  the  station  agent  at  Belvidere 
bad  told  him  the  conductor  would  allow  him 
to  ride  to  Strang  on  such  ticket,  but  that  such 
agent  had  no  authority  to  change  the  contract 
between  appellant  and  respondent  by  making 
such  statement;  that  the  conductor,  in  re- 
moving him  from  the  train,  used  no  more 
force  than  was  necessary,  having  escorted 
him  out  of  the  train  at  a  way  station;  that 
no  force  was  necessary,  as  appellant  did  not 
resist;  that  under  said  ticket  appellant  was 
not  entitled  to  transportation  from  Belvidere 
to  Strang;  and  that  said  conductor  did  not 
violate  any  of  the  terras  of  the  contract  be- 
tween appellant  and  respondent  No  finding 
was  made  showing  the  conductor  to  have 
been  violent,  insulting,  or  abusive,  as  alleged 
by  appellant 

Appellant  has  excepted  to  these  findings, 
but  we  find  them  to  be  fully  sustained  by  the 
evidence,  and  will  not  disturb  them.  A  copy 
of  the  ticket  is  in  the  record,  and  its  stipula- 
tions are  inconsistent  with  appellant's  con- 
tention. It  simply  calls  for  transportation 
over  respondent's  line  from  Denver  to  St 
Louis,  and  return  from  St.  Louis  to  Billings, 
Mont.  The  evidence  shows  that  this  would 
only  entitle  appellant  to  travel  through  Ne- 
braska, both  going  and  returning,  over  one  of 
the  main  lines  running  east  and  west.  When 
he  stopped  over  at  Strang,  aud  endeavored  to 
use  his  ticket  for  traveling  towards  the  south 
in  a  direction  almost  at  right  angles  to  said 
main  line  and  out  of  the  general  course  of  his 
trip,  he  was  demanding  transportation  to 
wliich  he  was  not  entitled.  The  appellant 
should  have  been  able  to  understand  the 
terms  of  his  contract,  as  evidenced  by  the  pro- 
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Tisions  and  stipulations  clearly  exi>ressed  in 
bis  ticket.  WLeu  be  endeavored  to  travel  on 
said  ticket  over  a  branch  line  from  Strang  to 
Belvidere.  and  to  return  over  the  same  line, 
)>eforc  reaching  his  ultimate  destiuution  ut 
St.  I^uis.  he  ^v»8  demanding  that  to  which 
lie  was  not  entitled;  no  such  spe<-ial  privilege 
being  iucliHled  in  his  contract.  If  he  could 
have  lawfully  insisted  on  such  a  side  trip, 
there  would  be  no  reason  why  be  could  not 
stop  at  any  and  all  points  on  the  main  line, 
where  Interspcted  by  branch  lines  operated  by 
respondent,  and  insist  on  taking  round  trips 
on  such  branch  lines  without  the  payment  of 
fare,  and  on  returning  to  the  main  line  there- 
after pursue  his  journey  to  St.  Louis,  We 
fail  to  see  any  merit  in  appellant's  conten- 
tions. They  are  fully  answered  by  a  mere 
statement  of  the  facts  as  fomid  by  the  trial 
court  and  shown  by  the  rec-ord. 
The  judpuent  is  afflrmetl. 

MOI'XT.  C.  J.,  and  HOOT,  RirDKIX,  DUX- 
BAR.  FULLEKTOX,  and  UADLEY,  JJ.,  con- 
cur. 


IIOKFlCIl    V.    SAWTEIXE    et   al. 

(Suprrme  Court  of  Washington.    June  27, 
190C.) 

Judgment— A'acation—Mebits. 

2  Bnllinger's  Ann.  Codes  &  St.  §  515C,  pro- 
vides that  a  petition  for  the  vacntion  of  a 
juclKinent  brought  within  a  year  after  its  ren- 
dition shall  be  verified  by  affidavit,  setting  forth 
the  judgment  or  order,  the  facts  or  errors  con- 
stituting a  canse  to  vacate  or  modify  it.  and  if 
the  party  i.s  a  defendant,  facts  con.^tituting  a 
defense  to  the  action,  and  section  51  .">8  dei'lares 
that  the  judgment  shall  not  be  vacated  on  mo- 
tion or  petition  until  it  is  adjudged  that  there 
is  a  valid  defense  to  the  action  in  which  the 
judgment  is  i-endered.  Held,  tliat  a  petition  for 
the  vacation  of  a  judgment,  where  the  party 
was  a  defendant,  alleging  merely  that  jpeti- 
tioners  have  a  meritorious  defense  to  the  ac- 
tion, but  failing  to  state  the  facts  so  that  it 
could  be  "adjudged"  that  such  meritorious  de- 
fense existed  was   demnrrablp. 

TEd.  Xote. — Kor  cases  in  point,  see  vol.  30, 
Cent.  I>ig.  Judgment,  |$  751,  752.] 

Appeal  from  Superior  Court,  Lewis  Coim- 
ty ;  A.  E.  Itlcp.  Judge. 

Action  by  E.  P.  Rawtelle  and  another 
npiinst  A.  IT.  Hopfpr  to  vacate  a  judgment. 
Eroiii  nn  order  mstaining  a  dciiiurror  to  the 
j>ftition.  idaiiitiffs  appeal.     Afflrmed. 

Maurice  A.  Laughorne,  for  appellants.  Mil- 
lott  &  Harmon  and  Agnew  &  Israel,  for  re- 
spondent. 

IH'XBAR,  J.  Action  by  api)ellaut  to  va- 
cate a  judgment.  The  petition  alleges  that  on 
or  about  July  2,  1901,  the  plaintiff  brought 
nn  action  against  the  )K>tltioners  to  recover 
the  |>ossession  of  a  certain  tract  of  land; 
that  In  response  to  a  snnmions  they  appeared 
in  said  action  by  an  attorney  whom  they  had 
employed  to  defend  said  action;  that  there- 
after on  the  20th  day  of  Seiitember,  1904  the 


said  attorney  acting  without  the  scope  of  his 
authority  made  and  entered  Into  a  stipula- 
tion with  the  attorney's  for  the  plaintiff 
whereby  it  was  stipulated  and  agreed  tliat 
the  plaintiff  might  have  Judgment  entere<l 
in  accordance  with  the  stipulation;  that 
thereafter  judgment  was  entered  in  accord- 
ance with  said  stipulation;  that  petitioners' 
said  attorney  Imd  no  power  or  authority  to 
make  and  enter  into  said  stipulation ;  that 
his  eniployuicut  was  for  the  sole  and  expres<< 
purpose  of  defending  the  suit  broiight  against 
the  petitioners ;  that  the  petitioners  had  no 
knowledge  of  the  fact  that  their  said  attorney 
had  entered  Into  said  stipulation  until  short- 
ly before  the  c*ommencement  of  this  proceeding, 
and  the  petitioners  al.so  aver  that  they  have 
a  meritorious  defense  to  the  action  brougbt 
agaln't  them  by  the  tilalntlff.  A  demurrer 
was  Interposed  to  the  petition  on  the  ground 
that  It  did  not  state  facts  sufficient  to  Justi- 
fy the  relief  prayed  for.  Such  demurrer  was 
sustained  by  the  court.  The  petitioners  elect- 
etl  to  stand  upon  their  petition  whfireui)on  the 
court  entered  Its  judgment  dismissing  the  i)e- 
titlon,  aud  from  such  Judgment  this  appeal 
was  prosecuted. 

The  only  question  presented  was  whether 
the  c-ourt  erred  In  sustaining  the  demurrer 
to  the  petition.  We  are  of  the  opinion  that 
the  demurrer  was  properly  sustained.  This 
action  was  brought  within  a  year  from  the 
dlsmlsi^al  of  the  action,  and  was  evidently 
brought  within  the  provisions  of  chapter  17, 
tit.  28.  2  Balllnger's  Ann.  Codes  and  St.,  which 
provides  for  the  vacation  and  modification  of 
judgments.  Section  !>!'>(>  provides  that  the 
petition  shall  be  verified  by  affidavit,  setting 
forth  the  Judgment  or  order,  the  facts  or  er- 
rors <-onstitutlug  a  cause  to  vacate  or  modify 
it,  and  If  the  party  Is  a  defendant,  the  facts 
constituting  a  defense  to  the  action.  Section 
5158  provides  that  the  judgment  shall  not  be 
vacated  oti  motion  or  petition  until  It  is  ad- 
Judged  that  there  is  a  valid  defense  to  the 
action  In  which  the  judgment  Is  rendered. 
It  would  be  Impossible  for  the  court  to  have 
adjttdged  that  there  was  a  valid  defense  to 
the  action  under  the  averments  of  the  petition 
which  In  this  respect  Is  simply  a  hare  con- 
clusion that  appellants  have  a  meritorious  de- 
fense of  the  action  brought  against  them. 
The  requisites  of  a  petition  In  this  character 
of  case  Is  thus  announced  by  Black  on  Judg- 
ments (2d  Ed.)  {  ."ittJa.  "The  applicant  must 
show  that  he  has  a  valid  and  meritorious  de- 
fense to  the  action ;  and  this  must  be  made  to 
appear,  not  by  mm*e  averment  that  he  has 
such  a  defen.He,  but  by  setting  forth  fully 
tlie  facts  which  constitute  the  projwsed  de- 
fense." This  Is  the  rule  under  ordinary  stat- 
utes which  are  not  as  strong  as  ours,  but  the 
author  proceeds  to  state  a  case  which  falls 
squarely  within  our  statute,  the  language  Is 
as  follows:  "And,  In  some  of  the  states  it  Is 
provided  by  statute  that  n  judgment  shall 
not  be  vacated  until  It  is  adjudged  that  there 
Is  a  valid  defense  to  the  action,  or,  if  the 
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plaintiff  geeks  Its  racatlon,  that  there  Is  a 
Talld  cause  of  action.  Where  this  provision 
Is  in  force,  it  Is  error  for  the  court  to  render 
a  Judgment  of  vacation  before  It  has  adjudg- 
ed that  there  is  a  valid  defense,"  and  as  we 
have  before  said  it  would  be  impossible  for 
the  court  to  so  adjudge  without  a  more  defi- 
nite allegation  of  facts  or  at  least  without 
some  allegation  of  fact  With  this  view  of 
the  petition,  it  becomes  unnecessary  to  dis- 
cuss the  power  and  authority  of  the  attor- 
ney to  enter  Into  the  stipulation  com- 
plained of. 
The  Judgment  is  affirmed. 

MOUNT,  a  Jn  and  CROW,  RUDCTN, 
FULLEBTON,  HADLEY,  and  ROOT,  JJ, 
concur. 

(4S  Wasb.  2«) 

AMOS   BROWN'S  ESTATE.   Inc^  t.  CITY 
OF  WEST  SEATTLE  et  a1. 

(Supreme  Court  of  Wasbinston.    June  2d, 
leOtt.) 

1.  Newspafebs— Publication   or   Notice— 

Statotobt  Provision. 

Where  there  was  do  newspaper  having  the 
mechanical  work  of  printine  done  in  a  ciiy, 
but  there  was  one  circulated  generally  in  the 
city  and  devoted  to  items  of  news  and  matters 
of  interest  pertaining  to  its  people  and  affairs, 
and  it  bad  been  designated  as  the  official  news- 
paper of  the  city,  the  publication  therein  of  a 
notice  of  an  election  to  determine  wbether  cer- 
tain property  could  be  annexed  to  the  city,  was 
a  inmcient  compliance  with  the  statute  requir- 
ing notice  to  be  given  by  publication  in  a  news- 
paper printed  and  published  in  the  city. 

(EM.  Note. — For  cases  in  point,  see  voL  37, 
Cent.  Dig.  Newspapers,  i  17.] 

Z  Injunction  —  Pbeliminabt  Injunction— 
Opekation  and  Effect. 

An  election  to  determine  wbether  certain 
property  should  be  annexed  to  a  city,  held  in 
defiance  of  a  preliminary  injunction  b.v  the 
superior  court,  n  void,  regardless  of  the  propri- 
ety or  legality  of  the  court's  order. 

Appeal  from  Superior  Court,  King  County; 
Arthur  E.   Griffin,  Judge. 

Action  by,  the  Estate  of  Amos  Browu,  In- 
corijorated,  against  the  city  of  West  Seattle 
and  others  and  G.  B.  Nlcholl  and  others. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendants the  city  of  West  Seattle  and  others 
appeal.    Affirmed. 

El.  F.  Kienstra  (Richard  Saxe  Jones,  of 
counsel),  for  appellants.  McCafferty  &  Bell, 
for  respondent. 

ROOT,  J.  This  action  was  instituted  by 
respondent  to  secure  a  permanent  injunction 
enjoining  the  city  of  West  Seattle  and  the 
other  respondents  who  were  Its  officers  from 
holding  an  election  on  the  22d  day  of  April, 
1905,  for  the  purpose  of  determining  whether 
certain  property,  including  property  of  re- 
spondent, should  be  annexed  to  said  city. 
On  the  day  before  said  election  was  to  be 
held,  the  superior  court  of  King  county  made 
and  entered  an  order  restraining  appellants 


from  holding  said  election  or  taking  any  fur- 
ther proceedings  looking  toward  the  annexa- 
tion of  said  territory  under  or  by  virtue  ot 
the  notice  calling  for  said  election.  Said  re- 
straining order  was  personally  served  upon 
the  officers  of  said  city  on  the  21st  day  of 
April,  1905.  The  (act  of  the  Issuing  and 
serving  of  said  restraining  order  was  pub- 
lished, on  the  morning  of  April  22d,  in  the 
Post-Intelllgencer,  a  daily  paper  of  Seattle 
which  had  a  general  circulation  in  the  city  of 
West  Seattle:  Notwitlistanding  the  making 
and  service  of  said  restraining  order,  the 
city  officers  of  West  Seattle  proceeded  with 
said  election,  and  thereafter  certifled  that 
said  election  had  been  carried  by  tlie  requi- 
site nnmber  of  votes  in  favor  of  annexation, 
and  thereafter  treated  said  property  as  with- 
in the  corporate  Ilmlta  of  said  city.  Tlie 
city  officers  were  summoned  before  tlie  court 
as  for  contempt  In  violating  the  order  of  tlie 
conrt  forbidding  said  election,  and  were 
found  guilty  and  punished.  When  the  case 
came  on  for  trial  the  conrt  made  findings 
of  fact  and  conclusions  of  law,  and  entered 
judgment  thereupon  wherein  and  wherry  It 
was  found,  adjudged,  and  decreed  that  said 
election  was  ntill  and  void,  and  said  city 
and  Its  officers  were  perpetually  enjoined 
from  dealing  with  the  property  of  respondent 
as  a  part  of  the  territory  of  said  city.  From 
this  Judgment  and  decree  an  appeal  la  proa- 
ecuted  to  this  court 

The  trial  court  based  Its  decree  upon  two 
grounds:  First  that  the  notice  of  the  spedal 
election  was  not  given  as  required  by  the 
statute;  second,  that  the  election,  baying 
been  held  in  defiance  of  the  order  of  the  conrt 
was  Illegal.  The  statute  requires  the  notice 
of  an  election  of  this  character  to  l>e  given 
"by  publication  in  a  newspaper  printed  and 
published  In  such  corporatioii.  and  also  in 
a  newspaper  printed  and  pnblialied  ontaide 
of  such  corporation,  and  In  tlte  ooimty  In 
which  the  territory  so  proposed  to  be  an- 
nexed is  situated,  in  both  cases  for  a  period 
of  four  weeks  prior  to  said  etectlon."  At  ttie 
time  In  question  there  was  no  newspaper 
having  the  mechanical  work  of  printing  done 
In  the  said  city  of  West  Seattle,  bnt  thore 
was  a  newspaper  known  as  the  "West  Seattle 
Observer"  which  had  theretofore  been  regu- 
larly designated  as  the  official  newspaper  of 
said  city.  The  mechanical  work  of  print- 
ing this  newspaper  was  done  In  the  city  of 
Seattle,  but  the  newspaper  Itself  was  cir- 
culated generally  In  the  city  of  West  Seattle, 
and  was  devoted  to  items  of  news  and  mat- 
ters of  Interest  appertaining  to  the  people 
and  affairs  of  the  last-named  city.  Notice 
of  the  election  was  published  In  this  news- 
paper, and  also  posted  in  several  places  in 
the  city,  and  in  the  territory  sought  to  be 
annexed.  We  think  that  this  newspaper  msy 
properly  be  said  to  have  been  "published" 
within  the  city  of  West  Seattle;  and  under 
the  circumstances  of  this  case  we  think  there- 
was  a  sufficient  compliance  with  the  atatutSk. 
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To  bold  otberwlM  would  Im  to  atMolotely 
j>i«Tent  any  election  of  this  kind  being  held 
tor  the  reason  that  there  was  no  newspaper 
actually  "printed"  within  the  limits  of  said 
-dty.  The  purpose  of  the  statute  was  to  f  ur^ 
Jtlsh  the  voters  with  adequate  notice  of  the 
election,  and  when  this  was  accomplished  and 
In  a  manner  as  nearly  as  possible  in  accord- 
■ance  with  the  literal  terms  of  the  statute,  as 
was  done  In  this  case,  we  think  It  constitutes 
a  sufficient  compliance  with  the  statutory  re- 
quirement Seymour  r.  Tacoma,  6  Wash.  427, 
%  Pac.  lOSO;  State  ex  rel.  Mullen  t.  Doherty, 
16  Wash.  382,  47  Pac.  958,  58  Am.  St  Rep. 
■39;  State  v.  Russell  (Neb.)  51  K.  W.  466,  15 
li.  B.  A.  740,  33  Am.  St  Rep.  625,  and  note. 
Upon  the  other  ground,  we  think  the  Judg- 
ment of  the  trial  court  must  be  sustained. 
This  election  was  held  contrary  to  and  In 
open  defiance  of  an  order  of  a  court  having 
general  Jurisdiction  over  the  persons  and 
-subject-matter  involved.  The  questions  of 
the  propriety  or  legality  of  the  court's  order 
made  so  short  a  time  before  the  election 
Is  not  involved  at  this  time.  The  question 
Is,  did  the  making,  issuing,  and  service  of 
this  restraining  order  and  the  publication  of 
these  facts  have  a  tendency  to  prevent  a  full, 
free,  and  fair  expression  of  the  voters  at  the 
«lect!on  and  was  the  result  probably  affected 
by  these  matters.  The  natural  and  legiti- 
mate consequences  of  the  making  and  service 
«f  such  an  order  would  be  to  deter  voters 
trota  participating  In  an  election  thus  pro> 
hlblted.  The  trial  court  found  that  by  rea- 
son of  the  Issuance  and  service  of  said  re- 
straining order,  and  of  the  publication  of 
that  fact  in  the  newspaper,  many  qualified 
Voters  may  have  been  deterred  from  partici- 
pating in  the  election,  and  that  the  same  was 
not  fair  and  legal.  Appellants  contend  that 
this  finding  is  insnfficient  to  support  the 
court's  action;  but  that  there  should  have 
been  proof  and  a  finding  to  the  effect  that 
qualified  voters  were  actually  prevented  from 
participating  In  the  election.  We  do  not 
think  this  contention  can  be  upheld.  It 
having  been  shown  that  the  election  was  held 
contrary  to  and  in  defiance  of  the  order  of 
the  court  we  think  the  burden  of  showing 
that  said  election  was  fair  and  a  correct 
expression  of  the  voters,  rested  upon  appel- 
lants. It  appears  that  at  a  special  election 
held  a  few  weeks  prior  to  the  one  Involved 
here  there  were  cast  In  the  city  a  few  less 
votes  than  were  given  at  this  election,  and 
It  la  urged  by  appellants  that  this  tends  to 
show  that  the  later  election  was  a  fair  and 
full  expression  of  the  people.  It  also  ap- 
pears, however,  that  there  were  registered 
in  said  dty  five  times  as  many  voters  as 
participated  In  the  election  here  in  question, 
and  that  at  the  last  general  election  in  said 
city  there  were  cast  fonr  times  as  many 
votes.  Public  policy  requires  that  all  elec- 
tions should  be  held  under  circumstances 
that  will  permit  and  encourage  a  full,  free, 
and  fair  expression  of  those  entitled  to  vote; 


and  whenever  there  la  shown  to  have  exist- 
ed circumstances  and  conditions  well  calcu- 
lated to,  and  which  probably  did,  represa 
hinder,  or  defeat  such  an  expression,  the 
result  obtained  should  not  be  binding.  Under 
the  circiunstances  revealed  by  the  record  in 
this  case,  we  do  not  think  the  result  of  the 
election  in  question  can  be  said  to  constitute 
a  fair  and  free  expression  of  the  voters  of 
West  Seattle  and  the  territory  sought  to  be 
annexed.  The  trial  court  was  Justified  in 
holding  said  election  null  and  void.  The 
Judgment  is  therefore  affirmed. 

MOUNT,    C,    J.,    and    CROW.    RDDKIN, 
HADLEY,  and  DUNBAB,  JJ.,  concur. 


(4S  Or.  2E2) 
STATE  V,  MULLER. 
(Supreme  Court  of  Oregon.    June  26,   1906.) 

CONSTITUTIOHAI.   LAW— POLICB   POWBB— BlEG- 
UIJITION  OF  HOUBS  OF  LABOB. 

Laws  1903,  p.  148,  making  it  a  misde- 
meanor for  any  employer  to  require  any  female 
to  work  in  any  factory,  laundry,  or  mechanical 
establishment  more  thiui  10  hours  a  day,  does 
not  violate  the  fourteenth  amendment  of  the 
United  States  Constitntion,  providing  that  no 
state  shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor  Const 
Or.  art  1,  H  1.  20,  declaring  that  all  men  have 
equal  rights,  and  that  no  law  shall  grant  any 
privileges  not  belonging  equally  to  all  citizens. 
[Eld.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {{  170,  628, 
846.] 

Appeal  from  Circuit  Court  Multnomah 
County ;   Alfred  F.  Sears,  Jr.,  Judge. 

Curt  Muller  was  convicted  of  a  violation  of 
Laws  1903,  p.  148,  and  he  appeals.  Affirmed. 

Wm.  D.  Fenton,  for  appellant  Bert  B. 
Haney,   Deputy  Dlst  At^.,  for  the  State. 

BEAN,  C.  J.  In  1908  the  Legislature  pass- 
ed an  act  which,  among  other  things,  provi- 
ded that  "no  female  [shall]  be  employed  in 
any  mechanical  establishment  or  factory,  or 
laundry  in  this  state  more  than  10  hours 
during  any  one  day"  and  tbat  "any  employer 
who  shall  require  any  female  to  work  In  any 
of  the  places  mentioned"  more  than  the  pro- 
hibited time  "shall  be  guilty  of  a  misdemean- 
or, and  upon  conviction  thereof  shall  be" 
punished,  etc.  Laws  Or.  1903,  p.  148.  The 
defendant  was  convicted  for  a  violation  of 
this  act  by  requiring  a  female  to  work  more 
than  the  prescribed  time  in  a  laundry.  He- 
appeals  to  this  court  on  the  ground  that  the 
law  is  unconstitutional  and  void,  as  violative 
of  the  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States,  which  provides 
that  no  state  shall  "deprive  any  person  of 
life,  liberty,  or  property,  without  due  pro- 
cess of  law,"  and  of  sections  1  and  20  of 
article  1  of  the  Constitution  of  this  state, 
as  follows:  Section  1.  "We  declare  that  all 
men,  when  they  form  a  social  compact  are 
equal  In  rights."  And  section  20.  "No  law 
shall  be  passed  granting  to  any  dtisen  ox 
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class  of  citizens,  privileges  or  Immunities 
which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens."  The  right  to  labor, 
or  employ  labor,  on  such  terms  and  conditions 
as  may  be  agreed  uiton  by  the  interested 
parties,  is  not  only  a  liberty,  but  a  property 
right  guarantied  to  every  citizen  by  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  and  cannot  be  arbitrarily  In- 
terfered with  by  the  Legislature.  Loclmer  v. 
New  York,  198  U.  S.  45,  25  Sup.  Ct.  539, 
49  L.  Ed.  937;  Ex  parte  Kuback,  85  Cal. 
274,  24  Pac.  737,  9  L.  R.  A.  482,  20  Am.  St. 
Rep.  226;  Prorer  v.  People,  141  III.  171,  31  N. 
E.  395,  16  L.  R.  A.  492;  State  v.  Loomls, 
115  Mo.'  307,  22  S.  W.  350,  21  L.  R.  A.  789 ; 
Low  V.  Rees  Printing  Co.,  41  Neb.  127,  59  N. 
W.  302,  24  L.  R.  A.  702,  43  Am.  St.  Rep.  670; 
Seattle  t.  Smyth,  22  Wash.  327,  60  Pac. 
1120,  79  Am.  St.  Rep.  939.  But  the  amend- 
ment was  not  designed  or  Intended  to  limit 
the  right  of  the  state,  under  its  police  power, 
to  prescribe  such  reasonable  regulations  as 
may  be  necessary  to  promote  the  welfare, 
peace,  morals,  education,  or  good  order  of 
the  people,  and  therefore  the  hours  of  work 
In  employments  which  are  detrimental  to 
health  may  be  regulated  by  the  Legislature. 
Holden  t.  Hardy.  160  U.  S.  366,  18  Sup.  Ct. 
383,  42  L.  Ed.  780. 

The  right  to  labor  and  to  contract  for  la- 
bor, like  all  rights.  Is  itself  subject  to  such 
reasonable  limitntions  as  are  essential  to  the 
peace,  health,  welfare,  and  good  order  of  the 
communit.v,  and,  as  said  by  the  Supreme 
Court  of  the  United  States:  "A  large  dis- 
cretion Is  necessarily  vested  In  the  Legisla- 
ture to  determine,  not  only  what  the  interests 
of  the  public  require,  but  what  measures  are 
necessary  for  the  protection  of  such  inter- 
ests." Lawton  v.  Steele,  152  U.  S.  1.33,  14 
Sup.  Ct.  499,  38  L.  Ed.  385.  In  Holden  v. 
Hardy,  supra,  the  covirt,  referring  to  the 
limitations  placed  by  a  state  upon  the  hours 
of  workmen  In  underground  mines,  said: 
"These  eni]>loynients,  when  too  long  pursued, 
the  Legislature  has  Judged  to  be  detrimen- 
tal to  the  health  of  the  emplo,yes,  and,  so 
long  as  there  are  reasonable  grounds  for 
believing  that  this  Is  so.  Its  decision  upon 
this  subject  cannot  be  reviewed  by  the 
federal  courts."  And  hi  the  subsequent 
case  of  OmuUing  v.  Chicago.  177  U.  S.  183, 
20  Sup.  Ct.  033,  44  L.  Ed.  725,  the  court  uses 
this  language:  "regulations  respecting  the 
pursuit  of  a  lawful  trade  or  business  are 
of  very  frequent  occiUTence  In  the  various 
cities  of  the  country,  and  what  such  regu- 
lations shall  be  and  to  what  particular 
trade,  business,  or  occupation  they  shall 
apply,  are  questions  for  the  state  to  deter- 
mine, and  their  determination  comes  within 
the  proper  exercise  of  the  police  power  by 
the  state,  and  unless  the  regulations  are 
so  utterly  unreasonable  and  extravagant  in 
their  nature  and  purpose  that  the  property 
and  personal  rights  of  the  citizen  are  un- 
necessarily, and  In  a  manner  wholly  arbi- 


trary. Interfered  with  or  destroyed  without 
due  process  of  law,  they  do  not  extend  l>e- 
yond  the  power  of  the  state  to  pass,  and  they 
form  no  subject  for  federal  Interference." 
The  Legislature  may  not,  therefore,  unduly 
Interfere  with  the  liberty  of  contract,  or 
arbitrarily  limit  the  right  of  a  citizen  to  en- 
ter into  such  contracts  as  to  him  may  seem 
expedient  or  desirable ;  but  it  may  prcscTil)e 
reasonable  regulations  In  reference  thereto 
and  limitations  thereon  to  promote  the  gen- 
eral welfare  and  guard  the  public  health, 
and  the  power  of  the  courts  to  review  such 
regulations  exists  only  "when  that  which  the 
Legislature  has  doue  comes  within  the  rule 
that  if  a  statute,  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety,  has  no  real 
or  substantial  relation  to  those  objects,  or 
Is  beyond  all  question  a  plain,  palpable  In- 
vasion of  rights  secured  by  the  fundamental 
law."  Jacobson  v.  Massachusetts.  197  U.  S. 
11,  31,  25  Sup.  Ot.  358,  49  L.  Ed.  643. 

Now,  the  statute  In  question  was  plainly 
enacted,  although  not  so  declared  therein, 
in  order  to  conserve  the  public  health  and 
welfare  by  protecting  the  physical  well-being 
of  females  who  work  in  mechanical  establish- 
ments, factories,  and  laundries.  Such  legisla- 
tion must  be  taken  as  expressing  the  belief 
of  the  Legislature,  and  through  it  of  the  peo- 
ple, that  the  labor  of  females  In  such  estab- 
lishments in  excess  of  10  hours  in  any  one 
day  is  detrimental  to  health  and  Injuriously 
affects  the  public  welfare.  The  only  questiim 
for  the  court  Is  whether  such  a  regulation  or 
limitation  has  any  real  or  substantial  rela- 
tion to  the  object  sought  to  be  accomplished, 
or  wliether  It  is  "so  utterly  unreasonable 
and  extravagant"  as  to  amount  to  a  mere 
arbitrary  Interference  with  the  right  to  con- 
tract. On  this  question  we  are  not  without 
authority.  legislation  limiting  the  hours 
during  which  women  may  be  employed  Is  in 
force  In  several  of  the  states  of  the  Union, 
and,  so  far  as  we  are  advised,  such  legislation 
has  everywhere  been  upheld,  except  in  the 
state  of  Illinois.  This  particular  class  of 
legislation  was  first  enacted  in  Massachusetts, 
and  came  before  the  Supreme  Court  of  that 
state  in  Commonwealth  v.  Hamilton  Mfg.  Co., 
120  Mass.  383.  The  law  provided  that  "no 
minor  under  the  age  of  eighteen  years,  and 
no  woman  over  that  age,  shall  be  employed 
in  laboring  by  any  person,  firm  or  coriwratiou 
iu  any  manufacturing  establishment  in  this 
commonwealth  more  than  10  hours  in  any 
one  day,"  except  In  certain  cases,  and  that  "in 
no  case  shall  the  hours  of  labor  exceed  60 
per  week."  This  law  was  held  valid,  the 
court  declaring  that  it  was  not  la  violation 
of  any  rights  reserved  to  the  individual  cit- 
izen, because  "it  merely  provides  that  In  an 
employment,  which  the  Legislature  has  evi- 
dently deemed  to  some  extent  dangerous  to 
health,  no  person  shall  be  engaged  in  labor 
more  ttian  10  hours  a  day  or  60  hoars  a  week. 
There  can  be  no  doubt  that  such  legislation 
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uiii}'  Ite  maintained  either  as  a  health  or  po- 
lice rojiulatlon,  if  It  were  iiecesssary  to  re- 
sort to  either  of  those  sources  for  power. 
This  princiide  has  been  so  frequently  recog- 
nizwl  ill  this  coniujonwealth  that  reference  to 
tlie  (ItH'isioiis  is  unnecessary."  And  that  the 
law  did  not  violate  the  right  of  the  female 
employ^  to  labor  In  accordance  with  her  own 
Judpmcnt  as  to  the  number  of  hours  she 
should  work,  because  It  merely  prohibited  her 
being  employed  continuously  In  the  same  ser- 
vice more  than  a  certain  number  of  hours 
during  a  day  or  week,  leaving  her  free  to 
work  elsewhere  as  many  hours  as  she  might 
desire.  In  1800  the  Legislature  of  Nebraska 
(Laws  ISOO.  p.  302.  c.  107)  enacted  a  law 
providing  that  "no  female  shall  be  employed 
In  any  manufacturing,  mechanical  or  mercan- 
tile establishments,  hotel  or  restaurant  in 
this  state  more  than  sixty  hours  during  any 
one  week  and  that  ten  hours  shall  constitute 
a  day's  labor."  This  legislation  was  upheld 
by  the  court  on  the  ground  that  It  was  a  rea- 
sonable repilation  to  promote  the  public  good 
and  to  protect  the  health  and  well-being  of 
women  engaged  In  lal>or  in  the  establish 
ments  mentioned  in  the  act,  and  therefore 
came  within  the  police  powers  of  the  state. 
Wenham  v.  State.  6.".  Xeb.  304,  405,  01  X. 
V>'.  421,  58  L.  R.  A.  82.5.  The  court  said: 
"Women  and  children  have  always,  to  a  cer- 
tain extent,  been  wards  of  the  state.  Women 
In  recent  years  have  been  partly  emancipated 
from  their  common-law  disabilities.  Tliey 
now  have  «  limited  right  to  contract.  They 
may  own  property,  real  and  personal.  In  their 
own  right,  and  may  engage  in  business  on 
their  own  account.  But  they  have  no  voice  in 
the  enactment  of  the  laws  by  which  they  are 
governed,  and  can  take  no  part  In  municipal 
affairs.  They  are  unable,  by  reason  of  their 
physical  limitations,  to  endui'e  the  same  hours 
of  exhaustive  labor  as  may  be  endured  by 
adult  males.  Certain  kinds  of  work,  which 
may  be  performed  by  men  without  injur,v  to 
their  health,  would  wrec-k  the  constitutions 
and  destroy  the  health  of  women,  and  render 
them  incapable  of  bearing  their  share  of  the 
burdens  of  the  family  and  the  home.  The 
state  must  be  accorded  the  right  to  guard  and 
protect  women,  as  a  class,  against  such  a  con- 
<Iition :  and  the  law  In  question,  to  that  ex- 
tent, conserves  the  public  health  and  welfare." 
In  l!K)l  a  similar  statute  was  enacted  In  the 
state  of  Washington,  and  was  held  valid  by 
the  Supreme  Court  In  State  v.  Buchanan,  20 
AVash.  602.  70  Pac.  .52,  .50  L.  R.  A.  342,  02 
Am.  St.  Rep.  030,  Mr.  Justice  Dunbar  saying : 
"It  Is  a  matter  of  universal  knowledge  with 
nil  reasonably  Intelligent  people  of  the  pres- 
i-nt  age  that  contlnnous  standing  on  the  feet 
by  women  for  a  great  many  consecutive 
hours  is  deleterious  to  their  iiealth.  It  must 
logically  follow  that  that  which  would  delet- 
<'rionsly  affect  any  gi-eat  number  of  women, 
who  are  the  mothers  of  succctMliug  genera- 
tions, must  necessarily  affect  tlie  public  wel- 
fare and  the  public  morals.    Law  is,  or  ought 


to  be,  a  progressive  science.  While  the  prin- 
ciples of  Justice  are  immutable,  changing  con- 
ditions of  society  and  the  evolution  of  em- 
ployment make  a  change  In  the  application 
of  principles  absolutely  necessary  to  an  Intel- 
ligent administration  of  government."  The 
case  of  Ritchie  v.  People,  15.5  III.  98,  40  N. 
E.  454,  20  L.  R.  A.  70,  46  Am.  St.  Rep.  315. 
Is  the  only  decision  to  which  our  attention 
has  been  called,  or  which  we  have  been  able 
to  find,  in  which  an  act  of  the  kind  under 
consideration  has  been  held  unconstitutional 
and  void.  The  case  is  well  considered  and 
ably  presented,  but  is,  we  think,  borne  down 
by  the  weight  of  authority  and  sound  reason. 

We  are  of  the  opinion,  therefore,  that  the 
act  in  question  is  not  void  because  an  ar- 
bitrary and  unwarranted  limitation  of  the 
riglit  of  contract,  but  is  within  the  police 
power  of  the  state.  Nor  can  we  concur  with 
counsel  that  it  is  an  arbitrary  and  unwar- 
rantable discrimination  against  persons  en- 
gaged in  the  particular  businesses  or  employ- 
ments specified,  because  persons  in  other  busi- 
nesses or  callings  are  not  prohibited  from  re- 
quiring or  permitting  their  female  employes 
to  work  more  than  10  hours  a  day.  Nearly 
all  legislation  Is  special  in  the  objects  sought 
to  be  obtaine<l  or  in  its  application,  and  the 
general  rule  is  tliat  such  legislation  does  not 
infringe  the  constitutional  right  to  equal  pro- 
tection of  the  laws  when  all  persons  subject 
thereto  are  treated  alike  under  like  circum- 
stances and  conditions.  In  re  Oberg,  21  Or. 
406,  28  Pac.  1.30,  14  L.  R.  A.  577;  Ex  parte 
Xorthup,  41  Or.  489,  60  Pac.  445.  "The  dis- 
criminations which  are  open  to  objection," 
says  Mr.  Justice  Field.  In  Soon  Illng  v.  Crow- 
ley. 113  IJ.  S.  70.3,  700,  5  Sup.  Ct.  730,  28 
L.  Kd.  1145,  "are  those  where  persons  en- 
gaged in  the  same  business  are  subjected  to 
different  restrictions,  or  are  held  entitled  to 
different  lu-ivileges  under  tlie  same  condi- 
tions. It  Is  only  then  that  the  discrimination 
can  l>e  said  to  repair  that  e<iual  right  which 
all  can  claim  in  the  enforcement  of  the  laws." 

The  Judgment  is  affirmed. 


SIIOWKRS  ct  al.  v.  ZAXONE. 

(Court   of   Appeal.   Third   District,   California. 
April  1.3,  10(Mi.> 

1.  APPEAI-  — FlNDlNCiS  —  CONFLICTIXQ     EVI- 
DKNCK— KKVIEW. 

Findings  of  a  trial  court  based  on  con- 
flicting pvidiMice  will  not  bo  dislurlied  on  ap- 
peal, if  there  is  any  pvidoncp  in  tlie  record  ou 
which  they  might  be  prnperly  based. 

fEd.    Xote. — For  cases   in   iioint.   sec   vol.   3, 
Cent.  Dig.  Appeal  and  Error,  §  ;{08,3.] 

2.  Drains  —  CoNSTRitcTioN  —  Liability  for 

EXI»ENSK — EVI  HENCE. 

In  an  action  to  recover  one-fifth  of  the 
cost  of  a  drainage  ditcli.  evidence  hrld  to  sup- 
jiort  a  finding  tiiat  defendant  fully  consented 
to  the  scheme  and  promised  to  defray  her  part 
of  the  expense  involve<l  tlieroin. 

Apjieal    from    Snjierior    Court,    Uumboldt 
County;  E.  W.  Wilson,  Judge. 
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Action  by  Jacob  Showers  and  others 
against  Mladaline  M.  Zanone.  From  a 
Judgment  In  favor  of  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Mahan  &  Mahan,  for  appellant.  Glllett  & 
Cntler,  for  respondents. 

Mclaughlin.  X  TUs  is  an  action  to  re- 
cover one-flfth  of  the  cost  of  a  drainage  ditch 
constructed  by  the  plaintiffs.  The  complaint 
contains  two  counts.  In  the  first  a  cause  of 
action  for  money  expended  for  the  use  and 
benefit  of  defendant  at  her  request  is  stated. 
In  the  second  it  is  alleged  that  the  plaintiffs 
were  duly  authorized  by  defendant  to  make 
arrangements  for  and  construct  said  ditch, 
she  agreeing  to  pay  her  pro  rata  share  of 
the  expense.  In  this  connection  It  Is  stated 
that  she  acted  by  and  through  an  agent  who 
commnnicated  her  authorization  and  consent 
to  plaintiffs,  and  that  by  her  conduct  preced- 
ing the  commencement  of  the  work,  and  dur- 
ing Its  progress,  she  led  plaintiffs  to  believe 
that  she  acquiesced  in  the  plan  proposed  to 
her,  and  that  said  agent  had  authority  to 
speak  and  act  for  her  in  the  premises.  The 
court  found  for  plaintiffs,  and  Judgment  was 
entered  accordingly.  The  sole  point  urged 
on  this  appeal  la  that  the  findings  are  not 
supported  by  the  evidence. 

It  is  a  cardinal  rule  of  appellate  practice 
that  the  findings  will  not  be  disturbed  when 
the  evidence  Is  conflicting.  Broder  v.  Conk- 
lln,  121  Cal.  284.  53  Pac.  G99;  Rose  v.  Rose, 
112  Cal.  343,  44  Pac.  658;  AstUl  v.  South 
Tuba  W.  Co.,  146  Cal.  57,  79  Pac.  594.  The 
weight  and  effect  to  be  given  the  evidence 
was  for  the  trial  court  to  determine,  and 
even  though  It  was  demonstrated  that  the 
preponderance  of  evidence  was  against  the 
conclusion  reached,  we  could  not  disturb  that 
conclusion  If  any  evidence  was  found  in  the 
record  upon  which  it  might  properly  be 
based.  All  doubts  must  be  resolved,  and  all 
intendments  indulged  in  favor  of  the  Judg- 
ment, and  we  "must  construe  the  testimony 
as  favorably  as  possible  for  the  respondents." 
Carter!  v.  Roberts,  140  Cal.  163.  73  Pac.  818; 
People  V.  Wong  Suey,  110  Cal.  117,  42  Pac. 
420;  Taylor  v.  Kelley  103  Cal.  178,  37  Pac. 
216;  Oirastead  v.  Dauphlny,  104  Cal.  635,  38 
Pac.  505;  Meyer  v.  Great  Western  Ins.  Co., 
104  Cal.  381,  38  Pac.  82;  People  v.  Un  Doug, 
106  Cal.  83,  39  Pac.  12. 

Viewing  the  evidence  in  this  case  in  the 
light  of  these  well-settled  rules.  It  certainly 
cannot  be  said  that  the  findings  are  not  sup- 
ported by  the  evidence.  The  business  rela- 
tions between  the  defendant  and  her  alleged 
agent  prior  to  this  transaction,  her  visit  to 
the  scene  of  the  contemplated  Improvement 
In  bis  company,  their  Joint  examination  of 
the  premises  and  what  was  said  and  done  by 
each  at  that  time  and  subsequently,  had  a 
strong  tendency  not  only  to  show  his  agency, 
but  her  consent  to  and  acquiescence  in  the 
plan  which  had  been  proposed  to  her.    Her 


inquiry  upon  the  street  In  Eureka,  and  her 
conduct  when  the  claim  of  plaintiffs  was  pre- 
sented to  her  were  of  potent  significance. 
She  knew  and  so  did  her  agent,  that  the  work 
was  in  progress,  and  the  latter  at  least  must 
have  known  that  the  plaintiffs  were  counting 
on  her  to  pay  a  portion  of  the  expense  Incurr- 
ed. Both  defendant  and  her  agent  were  cog- 
nizant of  the  fact  that  the  ditch  would  be  of 
great  benefit  to  her  land  by  securing  it 
against  overflow,  and  the  facts  and  circum- 
stances surrounding  its  construction  were 
such  as  to  warrant  the  finding  and  judgment 
that  she  was  liable  for  one-fifth  of  the  ex- 
pense. Bergthold  v.  Porter  Bros.  Co.,  114 
Cal.  OSS,  46  Pac.  738;  Puget  Sound  L.  Co.  v. 
Krug,  89  Cal.  243,  26  Pac.  902;  Burnett  v. 
Fisher,  57  Cal.  132;  Angio-Cal.  Bank  v.  Cerf, 
147  Cal.  309,  81  Pac.  1081;  Meecbem  on 
Agency,  83;  Donnelly  t.  S.  F.  Bridge  Co.. 
117  Cal.  422,  49  Pac.  559;  Can>y  ▼•  Dow- 
dell,  115  Cal.  087,  47  Pac.  605;  Dolbeer 
T.  Livingston,  100  Cal.  621,  35  Pac  328; 
Scott  V.  Jackson,  89  Cal.  2C2,  26  Pac.  898. 
Indeed,  her  failure  to  disclaim  liability,  and 
the  excuse  she  gave  for  failure  to  pay,  corsp- 
led  with  her  pertinent  inquiry  as  to  what  waa 
being  done,  and  other  facts  Incident  to  her 
visit  to  the  scene  would  alone  lend  strong  sup- 
port to  a  finding  that  she  had  fully  consented 
to  the  scheme  and  had  promised  to  defray 
her  portion  of  the  expense  It  would  Involve. 
True,  all  this  testimony  was  flatly  contra- 
dicted, and  It  may  even  be  said  that  the  evi- 
dence would  support  findings  directly  to  the 
contrary,  but  we  have  pointed  to  the  reasons 
which  forbid  our  interference,  and  hence  the 
Judgment  is  affirmed. 

We  concur:    CHIPMAN,   P.   J.;    BUCK- 
LES, J. 


3  Cat.  App.  408 
WETZEL  V.  SUPERIOR  COURT  OF   SIS- 
KIYOU COUXTY. 

(Court  of   Appeal,   Third   District,   California. 
April  7,  190a) 

1.  Certiorabi— Gbounds— Ebbobs. 

A  judgment  will  not  be  reversed  on  cer- 
tiorari for  mpre  errors  committed  in  the  exer- 
cise  of    its    rightful   jurisdiction. 

fEd.  NotP. — For  oa.<ie»  in  point,  see  vol.  9. 
Cent.  Dig.  Certiorari,  {  42.] 

2.  Same. 

A  writ  of  review  is  not  a  writ  of  error 
on   wbich   the   rulings  of   the   trial  court   and 

matters  within  its  jurisdiction  may  be  reviewed, 
unless  they  are  matters  necessary  to  determine 
the  jarisdictional  facts. 

[Ed.  Note. — For  cases  In  point,  see  vol.  9. 
Cent.  Dig.  Certiorari,  f§  1,  42.] 

Petition  by  Slgmund  L.  Wetzel  for  a  writ 
of  review  to  review  the  proceedings  of  the 
superior  court  of  the  county  of  Siskiyou, 
which  terminated  in  a  Judgment  determining 
petitioner  to  be  insane,  and  ordering  his  com- 
mitment to  a   state  hospital.    Writ  denied. 

Jacob  P.  Wetzel,  for  petitioner. 
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CHIPMAN,  P.  J.  Petitioner  presents  to 
the  court  what  purports  to  be  a  statement 
of  tlie  proceedings  of  the  superior  court  of  the 
<x>unty  of  Siskiyou,  wlkicli  resulted  in  a  judg- 
ment tbat  tbe  said  SIgmund  L.  Wetzei  was  in- 
sane and  tliat  be  t>e  committed  to  and  confined 
in  tbe  Napa  State  Hospital  at  Napa,  Cal.  Tbe 
prayer  of  the  petition  Is  "tbat  a  writ  of  error 
issued  out  of  the  honorable  District  Court  of 
Appeal,  directed  to  tbe  superior  court  of  tbe 
-county  of  Siskiyou,  commanding  and  direct- 
ing it  to  certify  up  to  tbls  honorable  court 
A  transcript  of  tbe  records  in  tbe  papers  in 
tbe  said  matter,  of  SIgmund  L.  Wetzel,  an 
insane  person,  and  that  this  honorable  court 
[review]  tbe  proceedings  and  rulings  In  said 
matter,  as  rendered,  ordered  and  adjudged  by 
.the  said  superior  court,  because  of  the  error 
heretofore  allied  in.  this  petition,  and  do 
•whatever  is  meet  and  Just  in  the  matter." 
Assuming  tbat  the  intention  of  the  petition- 
«r  is  to  obtain  a  writ  of  review,  it  is  sufficient 
to  say  that  tbe  court  hod  jurisdiction  to 
bear  and  determine  the  matter. 

Tbe  Judgment  of  a  court  will  not,  on 
-certiorari,  be  reversed  for  mere  error  com- 
mitted in  tbe  exercise  of  Its  rightful  Juris- 
diction. HutcUnson  v.  Superior  Court,  61 
Cal.  119;  Holbrook,  etc.,  v.  Superior  Court, 
106  Cal.  589,  39  Pac.  936.  Tbe  writ  of  re- 
view is  not  a  writ  of  error  upon  which  the 
rulings  of  tbe  court  and  other  matters  within 
Its  Jurisdiction  may  be  reviewed,  except  they 
be  matters  necessary  to  determine  the 
Jurisdictional  facts.  Schwarz  v.  Superior 
Court,  111  Cal.  106,  43  Pac.  580.  So  far  as 
appears  from  tbe  petition  and  accompanying 
papers  and  pnrported  copy  of  records,  tbe 
errors  complained  of  were  mere  errors  oc- 
curring at  tbe  bearing  and  related  to  tbe 
admissibility  of  evidence,  to  tbe  refusal  of 
tbe  court  to  continue  tbe  bearing,  to  tbe 
l^lvlng  of  certain  Instructions  and  like  ques- 
tions. 

There  is  nothing  In  the  record  to  show  and 
-no  claim  is  made  tbat  tbe  court  was  without 
Jurisdiction. 

Tbe  writ  is  denied. 

We  concur:  McLAUGHLIN,  J.;  BUCK- 
LES, J. 


3  Cal.  App.  m 

PRINCE   V. 


KENNEDY. 


<Court  of  Appeal,  Second  District,  California. 
April  7,  lOOG.) 

1.  Atiobset  and  Client— Action  fob  Com- 
pensation—Complaint. 

A  complaint  in  an  action  by  attorneys  for 
compensation  alleging  that  plaintiffs  were  part- 
ners engaged  in  the  practice  of  law  as  attorneys 
and  counselors,  was  not  insufficient  for  failing 
to  allege  that  plaintiffs  were  authorized  by  the 
laws  of  the  state  to  practice  law. 

2.  Same. 

In  an  action  by  attorneys,  the  complaint 
alleged  that  plaintiffs  at  the  request  of  defend- 
ant renderetf  for  him  servires  for  which  be 
agreed  to  pay  the  reasonable  value,  and  that 
such  services  bad  been  fully  rendered  and  per- 


formed, and  that  a  certain  sum  was  tbe  reason- 
able value  thereof.  Held,  that  an  objection  that 
the  complaint  did  not  allege  that  anything 
was  due  from  defendant  was  untenable. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  6, 
Cent.  IMg.  Attorney  and  Client,  (  Stio.] 

3.  TalAL— FlHDIHQS    BY    COUBT— COIWOBMITY 

to  Issues. 

A  complaint  alleged  tbat  plaintiffs  as  at- 
torneys rendered  services  for  defendant  for 
which  be  agreed  to  pay  the  reasonable  value 
which  was  $750.  The  answer  denied  that  the 
services  were  of  any  value,  and  alleged  for  a 
separate  defense  that  defendant  had  employed 
plaintiffs  to  collect  a  certain  claim  due  to  de- 
fendant, but  that  plaintiffs  had  neglected  to  col- 
lect the  same.  The  court  found  tbat  the  al- 
legations of  the  complaint  were  true  except  the 
allegation  that  the  services  were  worth  $750, 
and  found  the  reasonable  value  thereof  to  be 
$500.  Held,  tbat  tbe  matter  set  up  in  the  al- 
leged separate  defense  raised  no  material  issue, 
and  the  findings  disposed  of  every  issue  in  tbe 
case. 

4.  Appeal— Recobd — Failttbe  to  Make  Find- 
ings—Absence OF  Evidence. 

A  judgment  wUl  not  be  reversed  for  failure 
of  the  trial  court  to  find  on  an  affirmative  de- 
fense  where  the  record  does  not  contain  the 
evidence. 
6.  Evidence— Burden  of  Proof. 

A  party  alleging  an  affirmative  defense 
has  the  burden  of  proving  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  U  119-121.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  F.  Oster,  Judge. 

Action  by  George  H.  Prince  against  H. 
Kennedy.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Tanner,  Taft  &  Odeli,  for  appellant  Stuts- 
man &  Stutsman  and  Taylor  &  Forgy,  for 
respondent 

GRAY,  P.  J.  In  this  action  it  Is  alleged 
in  tbe  complaint  "tbat  Taylor  &  Forgy  Is 
and  at  all  times  herein  mentioned  was  a 
copartnership,  composed  of  W.  S.  Taylor  and 
£.  W.  Forgy,  who  are,  and  at  the  times  here- 
in mentioned  were,  engaged  In  tbe  practice 
of  law  as  attorneys  and  counselors  at  law. 
In  tbe  city  of  Los  Ajigeles,  Cal.;  tbat  within 
two  years  last  past,  as  such  attorneys  and 
counselors  at  law,  and  at  the  special  instance 
and  request  of  tbo  defendant  H.  Kennedy, 
said  Taylor  &  Forgy  rendered  to  and  for 
said  defendant  services  tor  which  said  de- 
fendant agreed  to  pay  tbe  reasonable  value 
thereof;  tbat  no  time  was  agreed  upon  for 
the  payment  thereof,  but  said  services  have 
been  fully  rendered  and  performed  and  $750 
is  the  reasonable  value  thereof;  that  no  part 
of  said  sum  has  been  paid,  and  the  whole 
thereof,  to  wit  the  sum  of  $750,  is  now  due, 
owing  and  unpaid."  An  assignment  of  tbe 
said  claim  to  tbe  plaintiff  is  also  duly  alleged 
In  the  complaint.  Tbe  answer,  in  effect, 
admits  tbe  performance  of  services,  but  de- 
nies tbat  they  were  performed  within  two 
years  last  past,  and  also  denies  tbat  they 
were  of  any  value.  Tbe  answer  then  pro- 
ceeds as  follows:  "And  for  a  further  and 
seiiarate  defense  this  defendant  alleges  that 
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within  six  months  last  past  defendant  em- 
ployed W,  S.  Taylor,  one  of  the  members  of 
the  firm  of  Taylor  &  Forgy,  as  attorney  at 
law,  to  collect  a  certain  claim  of  $525  due 
defendant  as  commission  upon  a  sale  of  real 
estate  from  one,  Andrea  Danerl;  that  said 
Taylor  and  said  Taylor  &  Forgy  failed  and 
neglected  to  collect  said  claim  or  any  part 
thereof;  that  they  wholly  failed  and  neglect- 
ed to  institute  proceedings  to  collect  said 
claim,  and  defendant  says  that  he  has  no  in- 
formation upon  which  to  found  a  belief,  and 
basing  his  denial  upon  that  ground  he  denies 
that  said  Taylor  or  said  Taylor  &  Forgy  per- 
formed any  services  In  that  behalf."  The 
court  found  "that  all  the  allegations  of  the 
complaint  are  true,"  except  the  allegation 
that  the  services  were  of  the  reasonable 
value  of  $750  and  found  the  reasonable  value 
thereof  to  be  "$500  and  no  more";  and  "that 
no  part  of  said  reasonable  value  of  such 
services  has  been  paid."  From  the  judgment 
entered  In  plaintiff's  favor  on  these  findings 
the  defendant  appeals. 

1.  It  is  objected  first  that  the  complaint 
Is  InsuflBclent  to  support  the  judgment,  and 
falls  to  state  a  cause  of  action  because  it  Is 
not  alleged  therein  that  Taylor  &  Forgy  were 
attorneys  at  law  "authorized  by  the  laws  of 
this  state  to  practice  law."  This  contention 
is  fully  negatived  by  the  case  of  Miller  v. 
Ballerino,  135  Cal.  566,  67  Pac.  1046,  68  Pac. 
600.  The  allegations  of  the  complaint  herein 
are  much  broader  than  in  the  Ballerino  Case. 
There  the  complaint  contained  no  allegation 
that  the  services  were  performed  as  attor- 
neys at  law.  Here  It  Is  so  alleged,  and,  fur- 
ther, that  the  firm  was  "engaged  in  the 
practice  of  law,"  etc.  From  this  it  will  be 
presumed,  If  necessary,  that  they  were  regu- 
larly authorized  to  practice  law.  This  iralnt 
is  devoid  of  merit 

2.  The  point  that  the  complaint  does  not 
allege  that  anything  is  due  from  defendant 
to  plaintiff  Is  also  devoid  of  merit.  The  com- 
plaint alleges  specific  facts  leading  to  the 
irresistible  conclusion  that  $750  Is  due  from 
defendant  to  plaintiff;  and  that  Is  sufficient. 

3.  The  findings  are  also  clearly  sufficient 
to  support  the  Judgment  and  fully  dispose 
of  all  the  Issues  in  the  case.  To  find  that 
the  allegations  of  the  complaint  are  true 
negatives  every  denial  of  those  allegations, 
and  to  except  the  allegation  of  value  of  the 
services  from  this  general  finding  and  to 
dispose  of  the  question  by  a  specific  finding 
that  said  value  is  $500  leaves  the  findings 
open  to  no  objection  on  the  score  of  uncer- 
tainty. It  is  impossible  to  misunderstand  the 
findings  as  they  are  drawn,  and  we  think 
them  sufficient  under  the  authority  of  Moore 
V.  Clear  Lake  Water  Works,  68  Cal.  146,  8 
Pac.  816;  County  of  Sutter  v.  McGrlff,  130 
Cal.  124,  62  Pac.  412,  and  many  earlier  cases 
In  this  state  of  similar  Import. 

4.  The  matter  set  up  In  the  alleged  sepa- 
rate defense  In  the  answer  constituted  no 
defense  to   the   action,   raised  no  material 


issue  and  no  finding  as  to  It  was  necessary. 
There  was  nothing  in  it  to  show  that  the  em- 
ployment therein  referred  to  bad  any  connec- 
tion with  the  services  for  which  suit  was 
brought,  nor  were  any  damages  alleged  or 
claimed  by  way  of  counterclaim  or  otherwise. 
Moreover,  If  it  were  conceded  that  the  an- 
swer contained  an  affirmative  defense,  it  is 
settled  by  numerous  cases  and  beyond  ques- 
tion that  a  reversal  will  not  be  had  for 
failure  to  find  on  It  where,  as  here,  the  record 
does  not  contain  the  evldoice.  Roberts  v. 
Hall,  147  Cal.  434,  SZ  Pac.  66.  The  burden 
is  on  the  party  alleging  an  affirmative  de- 
fense to  prove  it,  and  the  court  will  not 
presume,  in  the  absence  of  the  evidence,  that 
there  was  evidence  upon  a  point  in  respect 
to  which  there  Is  no  finding.  Klokke  v. 
Ebcailler,  124  Cal.  297,  56  Pac.  1113.  As  to 
whether  the  appeal  was  taken  for  delay,  and 
as  to  whether  damages  should  be  added  to 
the  Judgment  for  that  reason,  the  court  is 
unable  to  reach  a  unanimous  concurrence 
either  way,  and  therefore  damages  are  not 
added  as  for  an  appeal  taken  for  delay. 
The  Judgment  is  affirmed. 

We  concur:    SMITH,  J.;  ALLEX,  J. 


8  Cal.  App.  409 
VAN  LEUVEN  v.  VAN  LEUVEN. 

(Court  of  Appeal,  Second  District,  California. 
April  9,   1906.) 

Appeal— Review— AoMissiON  of  &-ide.nce— 

Failube  to  Except. 

The  admission  of  an  exhibit  in  evidence 
will  not  be  reviewed  on  appeal,  where  no  ex- 
ception was  taken. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  i§  1503,  1508.1 

Appeal  from  Superior  Court,  San  Ber- 
nardino County;    Benjamin  F.  Bledsoe.  Judge. 

Action  by  W.  11.  Van  Leuven  against  A. 
B.  Van  liouven.  From  a  judgment  in  favor 
of    plaintiff,    defendant    appeals.      Affirmed. 

Henry  M.  Willis,  for  appellant.  Frank  C. 
Prescott  and  Prescott  &  Morris,  for  respond- 
ent 

GRAT,  P.  J.  This  action  Is  brought  by 
one  brother  against  another  to  reform  a  writ- 
ten contract  of  a  sale  of  an  interest  in  real 
estate,  so  as  to  make  It  also  an  agreement  to 
purchase  on  the  part  of  the  defendant  and 
to  enforce  performance  of  said  agreement  to 
purchase.  The  findings  and  Judgment  are  in 
plaintiff's  favor,  and  the  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing him  a  new  trial. 

1.  The  court  found.  In  substance,  that  it 
was  agreed  by  defendant  to  pay  plaintiff 
$325  on  or  before  the  14th  day  of  November, 
1903,  in  consideration  of  the  conveyance  to 
defendant  by  plaintiff  of  plaintifFs  Interest 
In  the  Wbaley  place,  and  that  said  agree- 
ment was  omitted  from  the  written  agreement 
through  a  clerical  error  and  mutual  mistake 
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of  the  parties.  Appellant  contends  that  this 
finding  Is  not  supported  by  the  evidence.  It 
appears  from  the  evidence  that  defendant 
had  originally  purchased  the  Wbaley  place, 
paying  therefor  $1,400  of  money  he  bad  on 
hand,  $1,700  that  he  borrowed  from  the 
Union  Bank,  and  $325  from  and  of  the 
plaintiff's  money.  After  this  purchase,  the 
brothers  quarreled  for  some  weeks  and  finally 
entered  Into  negotiations  for  a  business  set- 
tlement with  the  view  of  placing  themselves 
In  a  position  where  no  further  communication 
between  them  should  be  necessary.  To 
show  that  in  the  conrse  of  these  negotiations 
the  defendant  agreed  to  buy  plaintUTa  inter- 
est and  pay  him  this  $325  for  it  much  evi- 
dence, oral  and  written,  was  introduced.  C. 
E.  Tmesdell,  one  of  the  lawyers  who  had  a 
hand  In  the  settlement  and  drew  up  the  con- 
tract, testified,  among  other  things,  "what  I 
want  the  court  to  understand  is  of  a  conver- 
sation that  was  had  there  that  A.  B.  Van 
Lenven  was  to  purchase  W.  H.'s  Interest  in 
the  Whaley  place;  It  must  have  been  left 
out  of  the  contract  by  an  oversight  on  Mr. 
Prescott's  and  my  part."  It  is  needless  to  go 
Into  all  the  evidence  on  this  subject.  It  is 
sufficient  to  say  that  the  very  purpose  of  the 
agreement  and  of  the  negotiations  for  the 
agreement  was  to  effect  a  settlement  and 
segregation  between  these  quarreling  broth- 
ers, and  this  could  not  be  done  without  the 
defendant  buying  out  his  brother  and  paying 
off  this  $325  that  the  latter  bad  In  the  land. 
It  was  the  clear  Intent  and  purpose  of  the 
parties  that  this  should  he  done,  and  It  Is 
plain  from  the  evidence  that  defendant  In- 
tended that  It  should  be  done,  and  that  the 
contract  which  was  to  be  formally  prepared 
and  signed  should  accomplish  that  purpose. 
The  omission  of  this  most  essential  part  of 
their  agreement  cannot  be  accounted  for  on 
any  other  theory  consistent  with  the  evidence, 
than  on  that  of  a  mistake  and  oversight  on 
the  part  of  all  concerned  In  the  preparation 
of  the  written  contract.  The  finding  has 
ample  support  in  the  evidence. 

2.  There  can  be  no  reasonable  question 
that  plaintiff  was  Interested  In  the  land  to 
the  extent  of  $325  of  his  money  which  had 
gone  Into  the  purchase  of  it.  Plaintiff's  In- 
terest In  the  land  is  admitted  by  defendant's 
becoming  a  party  to  the  contract  of  sale. 
The  finding  of  such  Interest  is  supported  by 
the  evidence. 

8.  As  to  appellant's  complaint  concerning 
Exhibit  Ij-1,  there  was  no  ruling  of  the  court, 
except  that  It  might  be  marked  for  Identifi- 
cation. It  was  not  admitted  In  evidence,  nor 
was  there  any  exception  taken  by  appellant 
to  any  action  of  the  court  In  connection  with 
this  exhibit.  There  Is.  therefore,  nothing  con- 
cerning It  that  this  court  can  review. 

The  Judgment  and  order  appealed  from  are 
afllrmed. 

T^To  concur:  SMITH,  J.;  ALLEN,  J. 


«  Cal.  App.  412 

CORSON  V.  McDonald. 

(Conrt  of  Appeal,  Second  District,  California. 

April  8,  1906.    Rehearing  Denied 

May  28,  190C.) 

1.  Fbatjds,    Statdts    or  —  SurFicxENcr    op 
Wbitinq — Extension  of  Mobtoaob— Exeb- 

CISE  OF  MOBTGAGOB'S  OPTION. 

Where  a  mortgage  provided  that  the  mort- 
gagor might  extend  it  for  a  year  from  the 
expiration  of  the  term  thereof,  it  wag  not  neces- 
sary that  the  mortgagor's  decision  to  extend  be 
expressed  in  writing,  as  the  agreement  con- 
stituted a  written  proposition  on  the  part  of 
the  mortgagee  which  on  acceptance  by  the  mort- 
gagor became  a  valid  contract  in  writing  on  the 
part  of  the  mortgagee. 

[Ed,  Note. — For  cases  in  {mint,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  $  195.] 

2.  MOBTOAGES  —  CONSTBUCTION  —  EXTENSION 

OP  Time— Construing  Mortgage  and  Note 

Secubed. 

A  provision  in  a  mortgage  that  the  mort- 
gagor might  extend  it  for  a  year  from  the  ex- 
piration of  the  term  thereof  included  the  notes 
secured. 

3.  Appeai.  —  Disposition    op   Cattse  — Pro- 
ceedings in  Lower  Court— Amendment. 

A  clerical  error  constituting  a  discrepancy 
between  the  finding  and  the  judgment  may  be 
corrected  in  the  trial  court,  by  a  reduction  of  the 
judgment  notwithstanding  an  affirmance  on  ap> 
peal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  %  2201.] 

4.  Mobtoaoes  —  Fobeclosube    by    Action— 
Attobnet's  Pees— Lien. 

Where  a  note  secured  by  a  mortgage  pro- 
vides for  attorney's  fees,  it  is  proper  on  fore- 
closure to  make  the  fee  a  lien  on  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages.  $  1678.] 

Apiieal  from  Superior  Court,  San  Bemar> 
dino  County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  May  Delevan  Corson  against 
Mrs.  Maty  A.  McDonald.  From  a  judgment 
In  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

John  Satterwhlte,  for  appellant.  Wll- 
loughby  Rodman  and  Rodman  &  Garrett,  for 
respondent. 

SMITH,  J.  Appeal  from  a  judgment  fore- 
cKisIng  a  mortgage,  and  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial. 

Tbe  mortgage  was  given  to  secure  a  prom- 
issory note  of  date  November  28,  1897,  tor 
the  sum  of  $3,500,  payable  with  interest  on 
or  before  one  year  from  date,  and  for  an  ad- 
ditional sum  of  10  per  cent  on  principal  as 
attorney's  fee,  In  case  suit  should  be  commen- 
ced to  enforce  payment  There  is  contained 
In  the  mortgage  the  following  provision: 
"And  it  is  further  understood  and  agreed  by 
and  between  the  parties  hereto,  that  the  mort- 
gagor herein  has  the  privilege  of  renewing 
or  extending  this  mortgage  for  one  additional 
year  from  the  expiration  of  the  term  hereof." 

The  complaint  alleges  In  effect  that  the  de- 
fendant exercised  her  option  of  extending 
the  mortgage  for  an  additional  year,  and  the 
court  so  finds;  and  finds  further  that  the  op- 
tion was  exercised  and  the  plaintiff's  assignor 
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notified  thereof  prior  to  November  26,  1898. 
The  court  also  finds  adversely  upon  the  plea 
«f  the  statute  made  by  the  defendant.  Judg- 
ment was  accordingly  entered  for  the  amount 
due  on  the  note  and  mortgage,  and  also  for 
the  sum  of  $350  as  attorney's  fee.  The  com- 
plaint was  filed  Noveralier  10,  1903;  that  is 
to  say,  not  within  four  years  from  the  matur- 
ity of  the  note  according  to  its  original  terms, 
but  within  four  years  from  the  closing  date 
of  the  extension.  The  finding  of  the  court  as 
to  the  defendant's  exercise  of  her  option  to 
extend  the  note  for  one  year  is  fully  support- 
ed by  the  evidence  of  the  plaintiff's  assignor 
and  another  witness.  But  the  point  is  made 
that  the  extension  of  ttie  time  and  the  acqui- 
escence thQit>iii  of  the  iilaintiCF's  assignor 
was  not  in  writing,  and  that  tlie  court  erred 
in  admitting  the  testimony.  But  the  position 
is  nntenabie.  The  agreement  contained  in 
the  mortgage  does  not  provide  that  the  op- 
tion of  the  mortgagor  should  be  expressed  In 
writing.  It  constituted,  in  fact,  a  written 
proposition  on  the  part  of  tiie  mortgagee, 
which,  upon  acceptance  by  the  mortgagor, 
l>ecame  a  valid  contract  in  writing  on  the 
part  of  the  mortgagee  to  extend  the  time. 
Nor,  though  the  contrary  Is  suggested  by  the 
ap]>ellant,  can  the  agi^eenient  be  construed  as 
applying  to  the  mortgage  only,  and  not  to 
the  note.  It  is  Inconceivable  tliat  such  could 
have  been  the  intention  of  the  parties. 

With  regard  to  attorney's  fee,  there  is  an 
ai)parent  discrepancy  Itetween  the  finding 
of  the  court  that  $;500  is  a  reasonable  fee  and 
the  judgment,  which  Is  for  ?.'?.iO.  But  as  no 
explanation  is  given  In  the  lirlefs  of  this  dis- 
crepancy, or  any  point  made  thereon  by  the 
appellant,  we  sliall  assume  that  the  sum  con- 
tained in  the  judgment  was  regarded  by  tlie 
court  as  a  reasonal)le  fee.  If.  liowever,  there 
is  any  error  in  regard  to  tlie  fee,  it  is  merely 
clerical  and  can  i)e  corrected  by  the  court  be- 
low, notwithstanding  the  judgment  on  the  ap- 
l)eal.  Nor  do  we  see  anv  enw  In  the  judg- 
ment of  the  court  In  making  the  attorney's 
fee  a  lien  upon  the  property.  The  note  Itself 
provides  for  the  fee,  and  it  thus  becomes  a 
part  of  the  sum  or  sums  secured  by  the  mort- 
gage. In  the  decision  cited  l)y  ai>pellant  the 
case  was  otherwise.  Irving  v.  Perry.  119  Cal. 
3.".  .")1  Pac.  5-W.  i)40;  Klokke  v.  Escailler,  124 
Cal.  297,  5«i  I'ac.  1113.  The  judgment  and 
order  appealed  from  are  affirmed. 

We  concur:   GRAY,  P.  J.  ;   ALLEN,  J. 


STATE  V.  KEEUL. 

<Supeme   Court    of    Jlontana.    Fob.    10,    190C. 
On   Bi'bearing,   April  HO,   1!KM?.) 

1.  Criminal   Law— Fobmeb   Jeopabdy— Uis- 
agreement  of  jury. 

A  disagreement  of  the  jurj'  coupled  with  a 
failure  to  tind  a  verdict  does  not  bring  defend- 
ant within  the  provisions  of  Const.  U.  S. 
Amend.  5,  and  Coiist.  Mont.  art.  3,  i  IS,  pro- 


viding that  no  person  shall  be'  twice'  put  in  jeop- 
ardy for  the  same  offense. 

[Ed.  Note. — For  cases  in  point,  see  vol,  14. 
Cent.  Dig.  Criminal  Law,  {  344.J 

2.  SA]£E  —  DiSAOBEEMENT     OF     JCBY— RECORD 

Entry. 

Pen.  Code,  S  212o,  providing  that  a  jur.T 
cannot  be  discharged  after  the  cause  is  sub- 
mitted until  they  have  agreed  on  their  verdict, 
unless  by  consent  of  i)oth  parties  "entered  upon 
the  minutes  or  unless  at  the  expiration  of  such 
time  as  the  court  may  deem  proper  it  satis- 
factorily appears  that  there  is  reasonable  prob- 
ability that  the  jury  cannot  agree,"  was  suffi- 
ciently complied  with  by  an  entry  as  follows: 
"In  this  case  the  jury  returned  this  day  into 
open  court,  defendant  being  present  in  person 
and  by  counsel ;  whereupon,  it  satisfactorily  ap- 
pearinff  to  the  court  that  there  is  a  rea-sonable 
probability  that  the  jury  cannot  agree,  the 
court  ordered  the  jury  discharged  from  farther 
consideration  of  this  case." 

On    Rehearing. 

3.  Courts— Former  Decisions  as  Contboll- 
iNG — Fekebal  Questions  — Decision  of 
Fedebai.  Supreue  Court. 

The  question  of  former  jeopardy  in  a 
capital  case  is  a  federal  one,  and,  the  federal 
Supreme  Court  having  decided  that,  when  a  court 
(Uscharged  a  disagreeing  jury  in  a  capital  case, 
the  defendant  waa  not  put  again  inio  jeopanlv 
on  a  new  trial,  such  decision  is  binding  on  tlie 
state  court. 

lEd.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Courts,  $  329.] 

Appeal  from  District  Court,  Cascade  Coun- 
ty ;   J.  B.  Leslie.  Judge. 

James  S.  Keerl  was  convicted  of  man- 
slaughter, and  apiwals.    Affirmed. 

C.  B.  Nolan,  T.  J.  Walsh,  and  W.  M.  Cock- 
rill,  for  apiiellaut.  Albert  J.  Oalen.  Atty. 
(ieu.,  and  E.  M.  Hall,  Asst  Attj-.  Gen.,  for 
resiwndeut 

MILBURN,  J.  This  case  Is  on  appeal 
from  a  judgment  of  conviction  of  manslaugh- 
ter. The  defendant  was  tried  three  times. 
The  first  trial  resulted  in  conviction  of  mur- 
der In  the  second  degree.  The  judgment  was 
revei-sed  on  apt>eal.  State  v.  Keerl.  29  Mont. 
iWS,  75  Pac.  3fr.>.  101  Am.  St.  Rep.  579. 
ri)on  the  second  trial  the  jury  disagreed 
and  was  discharged.  The  third  trial  result- 
ed In  the  conviction  for  manslaughter,  and 
the  Judgment  from  which  the  appeal  was 
taken. 

The  alleged  crime  was  committed  In  l«wls 
and  Clark  county.  The  third  trial  was  had 
by  change  of  place  of  trial,  before  the  dis- 
trict court  of  the  Eighth  judicial  district. 
Before  entering  upon  the  third  trial  the  in- 
formation was  amended  In  the  particulars 
suggested  Jn  the  opinion  of  this  court  after 
the  first  trial.  The  second  trial  was  upon 
information  without  amendment.  The  brief 
of  appellant  sets  out  six  specifications  of  er- 
ror, only  one  of  which  was  argued  orally, 
the  rest  being  submitted  merely  upon  the 
briefs.  After  considering  all  we  find  that 
the  one  argued  orally  is  the  only  one  worthy 
of  consideration,  and  it  is  the  one  which  will 
be  noticed  herein.    The  specification  which 
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we  must  consider  Is:  "The  court  erred  In 
not  sustaining  the  second  plea  of  appellant, 
that  he  was  once  In  Jeopardy  and  acquitted 
through  the  irapr(q)er  discharge  of  the  Jury 
upon  the  second  trial."  Upon  the  second 
trial  of  the  defendant  the  Jury,  after  de- 
liberating upon  their  verdict  for  about  24 
hours,  returned  Into  court  and  baring  been 
Inquired  of  by  the  Judge,  the  Jury  was  dis- 
charged, and  the  following  minute  entry 
made  by  the  court:  "In  this  cause  the  Jury 
returned  this  day  Into  open  court,  the  de- 
fendant being  present  In  person  and  by  coun- 
sel ;  whereupon  It  satisfactorily  appearing 
to  the  court  that  there  is  a  reasonable  prob- 
ability that  the  Jury  cannot  agree,  court 
ordered  the  Jury  discharged  from  further 
consideration  of  this  cause." 

The  plea  relied  upon  on  the  beginning  of 
the  third  trial  Is  as  specified  above,  the 
formal  plea  in  writing  containing  the  follow- 
ing language,  speaking  of  tlie  second  trial: 
"The  said  Jury  retired  to  deliberate  and  hav- 
ing on  the  14th  day  of  July,  1904,  after  the 
expiration  of  about  twenty-four  hours  after 
their  retirement  to  deliberate  upon  their 
verdict  returned  Into  court,  they  were  ques- 
tioned by  the  court  as  to  whether  they  had 
agreed  and  having  reported  to  the  court,  as 
the  fact  was,  that  they  had  not  agreed,  the 
said  Jury  were  by  the  said  court  on  the  said 
14th  day  of  July,  1904,  without  the  consent 
of  the  defendant,  and  without  ha,vlng  arriv- 
ed at  or  returned  any  verdict,  discharged, 
without  there  existing  any  necessity  for  the 
dlscliarge  of  the  said  Jury  and  without  there 
being  or  existing  no  reasonable  probability 
that  tlie  said  Jury  could  or  would  agree  upon 
a  verdict  *  •  »  The  said  court  directed 
the  clerk  thereof  to  enter  of  record  that  the 
court  found  that  there  was  a  reasonable 
probability  that  the  said  Jury  would  not 
agree  and  that  they  were  for  that  reason 
discharged."  Article  5  of  the  amendments 
to  the  Constitution  of  the  United  States  pro- 
vides: "  •  •  *  Kor  shall  any  person  be 
subject  for  the  same  offense  to  be  t\vlce  put 
In  Jeopardy  of  life  or  limb."  Section  18 
of  article  3  of  the  Constitution  of  the 
state  of  Montana  provides:  "•  •  •  Nor 
shall  any  person  be  twice  put  In  Jeopardy  for 
the  same  ofFense."  Our  Constitution  In- 
cludes all  in  the  federal  Constitution  on  the 
subject  and  more,  and  Is  not  In  any  wise  In 
contravention  thereof.  This  question  has  been 
argued  since  American  courts  have  been  estab- 
lished under  our  Constitution  and  has  been 
considered  from  everj-  possible  standpoint, 
and  the  opinions  are  not  consistent  or  recon- 
cilable. Many  of  the  courts  have  held  that 
after  the  Jury  Is  sworn  In  a  criminal  case, 
the  defendant  Is  in  Jeopardy,  and  that,  ex- 
cept In  a  case  of  necessity  arising  from  some 
act  almost  amounting  to  an  "act  of  God," 
the  Jnry  may  not  be  discharged  without  such 
discharge  amounting  to  an  acquittal.    Other 


courts  have  held  that  the  discharge  lies  In 
the  discretion  of  the  court  for  reasons  suffi- 
ciently appearing  to  It  Others  have  held 
that  In  capital  cases  the  dl-scharge  of  the 
Jury,  for  reasons  of  accident  or  otherwise, 
will  not  amount  to  an  acquittal  We  think 
that  all  of  these  holdings  are  inconsistent 
with  the  idea  that  the  defendant  Is  in  such 
Jeopardy  as  the  Constitutions,  federal  and 
State,  refer  to,  as  soon  as  the  Jury  is  sworn, 
because  If  the  defendant  Is  in  such  Jeopardy 
as  soon  as  the  Jury  Is  sworn,  then  the  death 
of  a  Juror,  or  a  disagreement  of  tlie  Jury, 
could  not  alter  the  fact  AVhat  has  happen- 
ed, has  happened,  and  cannot  be  chuiigoi 
without  a  miracle. 

Our  Legislature  In  the  enactment  of  the 
Penal  Code  has,  with  abundance  of  caution, 
undertaken  to  pass  upon  this  matter  in  at 
least  four  sections.  Section  2124  provides: 
"If,  after  the  retirement  of  the  Jury,  one  of 
them  be  taken  so  sick  as  to  prevent  the  con- 
tinuance of  bis  duty,  or  any  other  accident  or 
cause  occur  to  prevent  their  being  kept  for 
deliberation,  the  Jury  may  be  discharged." 
Section  212.5  reads:  "Except  as  provided  In 
the  last  section,  the  Jury  cannot  be  dis- 
cliarged  after  the  cause  Is  submitted  to  them 
until  tliey  liave  agreed  upon  their  verdict 
and  rendered  It  In  open  court  unless  by  con- 
sent of  Ix>th  parties,  entered  upon  the  min- 
utes, or  unless  at  the  expiration  of  such  time 
as  the  court  may  deem  proper,  it  satisfactor- 
ily appears  that  there  Is  reasonable  probabil- 
ity that  the  Jury  cannot  agree."  Section  2126 
provides:  "In  all  cases  where  a  Jury  is  dis- 
charged or  prevented  from  giving  a  verdict 
by  reason  of  an  accident  or  other  cause,  ex- 
cept where  the  defendant  Is  discharged  dur- 
ing the  progress  of  the  trial,  or  after  the 
cause  is  submitted  to  them,  the  cause  may 
be  again  tried."  Section  2103  reads  as  fol- 
lows: "When  the  defendant  has  been  con- 
victed or  acquitted  upon  an  indictment  or 
Information  for  an  oftense,  consisting  of  dif- 
ferent degrees,  the  conviction  or  acquittal  is 
a  bar  to  another  indictment  or  Information 
for  the  offense  charged  In  the  former,  or  for 
any  lower  degi-ee  of  that  offense,  or  for  an 
offense  necessarily  Included  therein."  The 
legislative  construction  of  what  the  Constitu- 
tion means  In  regard  to  twice  being  put  in 
Jeopardy  is  apparent  from  a  reading  of  sec- 
tion 13.">6  of  the  Penal  Code,  to  wit:  "No  per- 
son can  be  subjected  to  a  second  prosecution 
for  a  public  offense  for  which  he  has  once 
been  prosecuted  and  convicted  or  acquit- 
ted." This  Implies  a  verdict  and  Is  con- 
sistent with  the  views  of  the  Supreme  Court 
of  the  United  States  as  it  announced  them 
In  United  States  v.  Perez,  9  Wheat  .'>79, 
6  L.  Ed.  165,  respecting  a  prisoner  who  was 
tried  for  a  capital  offense,  the  Jury  being 
discharged  without  agreeing  ui>on  a  ver- 
dict and  without  the  consent  of  the  defend- 
ant:   "The  prisoner  luis  not  been  convicted 
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or  acquitted,  and  may  agaio  be  put  upon 
his  defense."  We  tliink  that  tlie  Legislature 
meant  by  this  latter  section  that  a  person 
may  not  be  subjected  to  a  second  prosecution 
If  once  there  has  been  rendered  against  him 
a  verdict  of  conviction  or  a  verdict  of  ac- 
quittiil  has  been  returned  in  his  favor.  We 
do  not  believe  that  it  meant  to  say  that  "In 
case  a  verdict  of  conviction  or  a  verdict  of 
acquittal  has  been  rendered,  or  if  the  jury 
has  been  discharged  -without  rendering  any 
verdict,  the  defendant.  In  a  criminal  case, 
shall  not  be  prosecuted  again  for  the  same 
public  offense."  We  do  not  believe  that  the 
Legislature  meant  that  the  discharge  of  the 
jury  amounted  to  an  acquittal. 

The  authorities  supporting  the  view  that  a 
disagreement  of  the  jui-y,  coupled  with  a  fail- 
ure to  find  a  verdict,  does  not  operate  to 
bring  the  defendant  within  the  provision  of 
the  Constitution  as  to  former  jeopardy,  which 
view  we  believe  to  be  also  that  of  the  Legis- 
lature and  which  we  think  to  be  In  accord 
with  our  Constitution  and  that  of  the  United 
States,  are  numerous,  a  few  of  which  we 
cite:  it  Current  Law,  p.  984;  United  States 
V.  Perez,  supra;  Wharton's  Criminal  Pr.  & 
Procedure  (8th  Ed.)  {  490;  Mosely  v.  State, 
3.3  Tex.  071;  State  v.  Walker,  20  Ind.  34C; 
Commonwealth  v.  Purchase,  2  Pick.  (Mass.) 
.'>21,  13  Am.  Dec.  452;  17  Am.  &  Eng.  Ency. 
Law,  p.  583,  citations  note  1.  One  most  fully 
expressing  our  ideas  in  clear  language  Is 
that  of  United  States  v.  Perez,  supra.  The 
case  is  so  similar  to  the  one  under  considera- 
tion that  we  quote  the  opinion  in  full:  "The 
prisoner,  Josef  Perez,  was  put  upon  trial 
for  a  capital  oCFense,  and  the  jury,  be- 
ing unable  to  agree,  were  discharged  by  the 
court  from  giving  any  verdict  upon  the  in- 
dictment, without  the  consent  of  the  prison- 
er, or  of  the  Attorney  for  the  United  States. 
The  prisoner's  counsel,  thereupon,  claimed 
his  discharge  as  of  right,  under  these  cir- 
cumstances; and  this  forms  the  point  up- 
on which  the  judges  were  divided.  The 
question,  therefore,  arises,  whether  the  dis- 
charge of  the  jury  by  the  court  from  giv- 
ing any  verdict  upon  the  Indictment,  with 
which  they  were  charged,  wltliout  the  con- 
sent of  the  prisoner,  Is  a  bar  to  any  future 
trial  for  the  same  offense.  If  It  be.  then  he 
is  entitled  to  be  discharged  from  custody;  If 
not,  then  he  ought  to  be  held  in  imprisonment 
until  such  trial  can  be  had.  We  are  of  opin- 
ion that  the  facts  constitute  no  legal  bar  to 
a  future  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be  put 
upon  his  defense.  We  think,  that  In  all  casi?s 
of  this  nature,  the  law  has  invested  courts  of 
justice  with  the  authority  to  discharge  a  jury 
from  giving  any  verdict,  whenever,  in  their 
opinion,  takiug  all  tlie  circumstances  Into 
consideration,  there  is  a  manifest  necessity 
for  the  act,  or  the  ends  of  public  justice 
would  otherwise  be  defeated.    They  are  to 


exercise  a  sound  discretion  on  the  subject: 
and  It  Is  impossible  to  define  all  the  circum- 
stances which  would  render  It  proper  to  In- 
terfere. To  be  sure,  the  power  ought  to  be 
used  with  the  greatest  caution,  under  urgent 
circumstances,  and  for  very  plain  and  obvi- 
ous causes;  and,  In  capital  cases  especially, 
courts  should  be  extremely  careful  how  they 
Interfere  with  any  of  the  chances  of  life,  in 
favor  of  the  prisoner.  But,  after  all,  they 
have  the  right  to  order  the  discharge;  and 
the  security  which  the  public  have  for  the 
faithful,  sound,  and  conscientious  exercise  of 
this  discretion,  rests,  In  this,  as  In  other  cas- 
es, upon  the  responsibility  of  the  judges,  un- 
der their  oaths  of  office.  We  are  aware  that 
there  Is  some  diversity  of  opinion  and 
practice  on  this  subject,  In  the  American 
courts;  but  after  weighing  the  question  with 
due  deliberation,  we  are  of  opinion  that  such 
a  discharge  constitutes  no  bar  to  futher  pro- 
ceedings, and  gives  no  right  of  exemption  to 
the  prisoner  from  being  again  put  upon 
trial."  So  far  as  the  reasoning  Is  concerned, 
it  does  not  make  any  difference,  under  the 
broad  provision  of  our  Constitution,  as  to  any 
charge  so  It  Is  the  same  offense,  whether  the 
defendant  is  put  upon  trial  for  a  capital  of- 
fense or  for  murder  in  the  second  degree 
which  Is  not  a  capital  offense  under  our  law. 

In  conclusion  we  repeat  the  language  of 
the  federal  court  In  United  States  v.  Perez, 
supra:  "We  are  aware  that  there  is  some 
diversity  of  opinion  and  practice  on  this  sub- 
ject. In  the  American  courts;  but,  after 
weighing  the  question  with  due  deliberation, 
we  are  of  the  opinion  that  such  a  discharge 
constitutes  no  bar  to  further  proceedings,  and 
gives  no  right  of  exemption  to  the  prisoner 
from  being  again  put  upon  trial."  The  entry 
made  by  the  court  In  its  minutes  as  to  Its 
action  In  discharging  the  jury  and  the  reason 
therefor,  compiles  with  the  statute  aud  is  sof- 
fieient. 

The  judgment  Is  affirmed. 

Affirmed. 

HOLLOWAT,  J.,  concurs. 

BRANTLY,  O.  J.  I  concur  In  the  conclusion 
reached  in  the  majority  opinion,  but  do  not 
wish  to  be  understood  as  giving  assent  to  the 
proposition  that,  in  order  for  a  defendant  to 
sustain  his  plea  of  former  jeopardy,  he  must 
show  a  former  conviction  or  acquittal  of  the 
same  charge  by  a  verdict  of  a  Jury.  I 
think  it  possible  that  the  trial  court  might 
so  far  abuse  its  discretion  In  discharging  a 
jury,  on  the  ground  that  It  has  failed  to 
agree,  tbnt  the  prisoner  should  be  held  to  be 
acquitted. 

On  Rehearing. 

MILBtTRN,  J.     On  motion  for  rehearing 

counsel  Invites  the  attention  of  the  court  to 

certain  sections  of  the  Penal  Code  which  were 

not  cited  by  the  court  in  the  former  opinion. 


Digitized  by 


Google 


Mont) 


CTATJB  y.  KEEBL. 


865 


desiring  to  convince  us  that  the  word  "Jeop- 
ardy," as  used  In  the  legislative  Acts  of  the 
state,  should  be  understood  as  meaning  more 
than  former  acquittal  or  former  conviction, 
and  saying  that  we  have  Inadvertently  over- 
looked the  distinction  between  real  and  ap- 
parent jeopardy.  After  further  considera- 
tion of  this  difficult  matter,  upon  which  the 
courts  and  text-writers  of  the  country  are  so 
hopelessly  divided,  we  are  of  the  opinion  that 
what  we  said  In  the  former  opinion  should 
be  amplified,  but  not  that  our  conclusion 
should  be  changed.  Section  19-10  of  the 
Penal  Code  Is  as  follows:  "There  are  four 
kinds  of  pleas  to  an  indictment  or  informa- 
tion. A  plea  of  (1)  Guilty.  (2)  Not  guilty. 
(3)  A  former  judgment  of  conviction  or  ac- 
quittal of  the  ofTense  charged,  which  may  be 
pleaded  either  with  or  without  the  plea  of  not 
guilty.  (4)  Once  in  jeopardy."  Swtlon  1941 
of  the  same  Code  provides:  "Every  plea 
must  be  oral,  and  entered  upon  the  minutes 
of  the  court  In  substantially  the  following 
form :  •  •  •  (3)  If  he  plead  a  former  con- 
viction or  acquittal:  'The  defendant  pleads 
that  he  has  already  been  convicted  (or  ac- 
quitted) of  the  offense  charged  by  the  judg- 
ment  of  the  court  of  (naming   It), 

rendered  at  (naming  the  place)   on 

the  day  of .'    (4)  If  he  plead 

once  in  jeopardy:  'The  defendant  pleads 
that  he  has  been  once  In  jeopardy  for  the  of- 
fense charged'  (specifying  the  time,  place  and 
court.)"  Section  1947  reads:  "When  the 
defendant  is  convicted  or  acquitted,  or  has 
been  once  placed  In  jeopardy  upon  an  Indict- 
ment or  Information,  the  conviction,  acquit- 
tal or  jeopardy,  is  a  bar  to  another  indict- 
ment or  information  for  the  offense  charged 
In  the  former,  or  for  an  attempt  to  commit 
the  same,  or  for  an  offense  necessarily  in- 
cluded therein,  of  which  he  might  Lave  been 
convicted  imder  the  Indictment  or  Informa- 
tion." Section  1990  is  as  follows :  "An  Issue 
of  fact  arises:  (1)  Upon  a  plea  of  not 
guilty.  (2)  T'^pon  a  plea  of  a  former  convic- 
tion or  acquittal  of  the  same  offense.  (H) 
Upon  a  plea  of  once  In  jeopardy."  Section 
1336  provides:  "No  person  can  be  subjected 
to  a  second  prosecution  for  a  public  offense 
for  which  he  has  once  been  prosecuted  and 
convicted  or  acquitted."  Section  2120  reads 
as  follows:  "In  all  cases  where  a  jury  is 
discharged  or  prevented  from  giving  a  ver- 
dict by  reason  of  an  accident  or  other  cause, 
except  where  the  defendant  Is  discharged 
during  the  process  of  the  trial,  or  after  the 
cause  Is  submitted  to  them,  the  cause  may 
be  again  tried."  This  Inst  section,  which 
was  not  called  to  our  attention  by  couns(>l, 
supports  the  position  taken  In  the  former 
opinion. 

The  lancnage  of  the  statute  In  these  several 
uections  Is  not  clear,  and  the  sections  are  ap- 
parently somewhat  conflicting,  but,  when 
read  together,  are  not  impossible  to  under- 
stand. Section  1940  In  the  third  subdivision 
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cited,  provides  that  "a  former  judgment  of 
conviction  or  acquittal  of  the  offense  char- 
ged" may  be  pleaded,  but,  as  we  see,  other 
sections  speak  of  conviction  or  acquittal 
merely.  The  special  plea  of  former  judg- 
ment of  conviction  or  acquittal,  or  of  former 
conviction  or  acquittal,  seems  to  be  sui)er- 
fiuous,  for  the  reason  that  the  plea  of  "once 
In  jeopai-dy"  can  be  made.  The  latter  In- 
cludes the  plea  of  former  conviction  or  ac- 
quittal, and  a  judgment  of  conviction  or  ac- 
quittal. Certainly,  if  a  man  has  been  con- 
victed and  a  judgment  of  conviction  has  been 
entered  for  a  felony,  he  has  been  "once  In 
jeopardy."  We  think  that  the  plea  of  "once 
In  jeopardy"  was  added  to  Include  other 
cases  of  jeopardy  than  those  of  judgment  of 
conviction  or  acquittal.  In  section  2120  it 
appears  conclusively  that  the  defendant  may 
not  be  tried  again  If  he  has  been  discharged 
during  the  progress  of  the  trial,  or  after  the 
case  has  been  submitted  to  the  jury,  although 
the  jury  may  have  been  discharged  or  pre- 
vented from  giving  a  verdict  by  reason  of  an 
accident  or  other  cause.  Such  a  discharge 
of  the  prisoner  amounts  to  an  acquittal,  and 
brings  him  within  the  provision  of  section 
1356,  although  there  has  not  been  any  judg- 
ment of  acquittal  as  mentioned  in  section 
1940.  Section  2126  seems  to  expressly  pro- 
vide for  the  case  now  under  consideration, 
for  It  says  that  In  all  cases  of  a  disagreement 
of  a  jury,  the  prisoner  may  be  trie<l  again, 
unless  he  has  been  discharged  as  aforesaid. 
In  case  of  the  discharge  of  the  jury  for  dis- 
agreement, as  in  the  case  of  granting  a  new 
trial,  the  jeopardy  Is  the  same  continuing 
jeopardy  from  the  beginning  of  the  trial  after 
tlie  swearing  in  of  the  first  jury,  until  the 
particular  same  case  is  determined.  There 
la  only  one  jeopardy;  a  second  jeopardy  can 
only  be  pleaded  in  another  case.  A  new  trial 
Is  the  re-examlnatlon  of  the  facts  under  the 
same  plea  of  not  guilty,  on  the  same  Informa- 
tion or  Indictment.  Certainly,  there  has  not' 
been  any  judgment  of  conviction  or  acquit- 
tal In  the  case  before  us.  There  has  not  been 
any  conviction  without  a  judgment  Has 
there  been  an  acquittal  without  a  Judgment? 
What  Is  an  acquittal?  The  appellant 
certainly  has  not  been  adjudged  to 
be  acquitted.  This  question  Is  not  the 
simple  one  that  it  appears  to  be.  The  word 
"acquittal"  Is  said  to  be  "verbum  equlvocum." 
For  some  of  the  equivocations,  see  Words  and 
Phrases,  vol.  1,  p.  114.  The  definition  ex- 
pressed or  ImpIuKl  in  our  former  opinion  In 
this  case  Is  too  narrow,  although  supjwrted 
by  authority.  We  consider  that  one  Is  ac- 
quitted If,  after  he  has  been  arraigned  and 
the  trial  has  l)een  begun  upon  a  valid  Indict- 
ment or  Information,  he  is  discharged  by  a 
competent  court  before  vei-dlct.  Penal  Code, 
S  212(i.  lie  has  been  In  jeoi)ardy.  Such  Is 
not  the  situation  in  the  case  before  us. 

We  are  also  of  the  opinion  that  after  a  vep- 
diet  or  a  Judgment  of  conviction  or  acquittal, 
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the  defendant  In  a  criminal  case  baa  been  In 
jeopardy,  and  may  not  be  tried  again  for  tbe 
same  offense,  except  In  a  case  of  a  new  trial 
■which  has  been  granted  or  ordered.  The  Jeop- 
ardy "Which  is  forbidden  Is  a  new  jeopardy. 
In  the  case  before  us  the  defendant,  when  he 
went  to  trial  the  third  time,  was  in  the  same 
jeopardy  that  he  was  in  when  the  first  trial 
was  had.  The  continuance  of  tbe  jeopardy 
is  not  a  new  jeopardy.  A  mistrial  or  a  new 
trial  secured  by  plaintiff  or  defendant,  con- 
tinued tbe  jeopardy  and  does  not  renew  it 
If  this  court  was  correct  in  the  two  cases  in 
which  new  trials  were  ordered  in  criminal 
cases  on  appeal  by  the  prosecutions  (State  v. 
Herron,  12  Mont  230.  20  Pac.  819,  33  Am.  St 
Rep.  576;  Id.,  12  Mont.  300,  30  Pac.  140;  State 
V.  Mjelde,  29  Mont  490,  75  Pac.  87),  then,  on  a 
new  trial,  the  jeopardy  would  not  be  a  new 
one,  but  a  continuation  of  the  old  danger.  This 
remark  is  made  by  the  writer  of  this  opinion 
on  bis  sole  responsibility,  and  not  with  the  con- 
currence of  the  other  members  of  the  court,  as 
he  has  now  a  doubt  as  to  the  logic  and  cor- 
rectness of  those  two  opinions.  In  the  latter 
of  which  he  concurred. 

In  the  Perez  Case  cited  (9  Wheat  579, 
6  L.  Ed.  165)  the  federal  Supreme  Court  de- 
cided that  when  a  court  discharged  a  dis- 
agreeing Jury  in  a  capital  case,  the  defendant 
was  not  put  again  into  Jeoiwixly  on  a  new 
trial.  It  made  no  exception  in  a  supposed 
case  of  abuse  of  discretion.  This  decision  of 
the  highest  court  In  the  country  is  strongly 
persuasive.  Section  2120  settles  it.  The 
defendant  here  was  not  acquitted.  lie  was 
not  twice  put  In  Jeopardy.  Tliere  was  not  a 
new  jeopardy.  The  record  of  the  court  as  to 
the  discharge  of  the  jury  was  stat- 
utory and  sufficient  as  to  the  reason 
why  the  Jury  was  discharged  and  as 
to  the  neoessi^  for  discharging  them.  Mr. 
Justice  Holmes,  in  bis  dissenting  opinion  in 
Kepner  v.  United  States,  105  U.  S.,  at  page 
134,  24  Sup.  Ct  797,  49  L.  Ed.  114,  while  be- 
ing of  the  opinion  that  the  defendant  should 
have  stood  convicted  on  the  trial  by  the 
I'hilipplne  appellate  court  lays  down  cer- 
tain general  principles  applicable  to  all  cases. 
He  says:  "It  seems  to  me  that  logically  and 
rationally  a  man  cannot  be  said  to  be  more 
than  once  In  Jeopardy  in  tbe  same  cause, 
however  often  he  may  be  tried.  The  Jeop- 
ardy is  one  continuing  jeopardy  from  its  be- 
ginning to  the  end  of  the  cause.  Everybody 
agrees  that  the  principle  in  Its  origin  was  a 
rule  forbidding  a  trial  in  a  new  and  indepen- 
dent case  where  a  man  already  bud  been  tried 
once.  But  there  Is  no  rule  that  a  man  may  not 
be  tried  twice  in  tbe  same  case.  It  has  been 
decided  by  this  court  that  he  may  be  tried  a 
second  time,  even  for  his  life.  If  the  jury  dis- 
agree. United  States  v.  Perez,  9  Wheat.  579, 
«  I,.  Ed.  Ifio.  See  Simmons  v.  United  States, 
142  U.  S.  148,  12  Sup.  Ct  171,  35  L.  Ed.  9CS; 
Ix)gan  V.  United  Stntcs.  144  U.  S.  203,  12  Sup. 
Ct  617,  30  L.  Ed.  429;  Thompson  v.  United 


States,  155  U.  S.  271,  15  Sup.  Ct  73,  39  L.  Ed. 
146. 

The  former  opinion  herein  is  modified  to 
conform  to  the  views  herein  expressed,  and 
the  motion  for  rehearing  la  denied. 

Rehearing  denied. 

HOLLOW  AY,  J.,  concurs.  BRAXTLT,  C 
J_  concurs  in  the  result  reached. 


STATE  «  rel.  RUEF  ▼.  DISTRICT  COURT 

OF  TWELFTH  JUDICIAL  DIST.   IN 

AND  FOR  CnoUTE.\U  COUXTX 

et  al. 

(Supreme  Court  of  Montana.    April  4,  100C.> 

Wills— FoBEiGU  Wills— Pbobate— Conclu- 
siveness. 

Code  Civ.  Proc.  {  2352,  provides  that,  when 
a  foreign  will  is  admitted  to  probate,  it  shall 
have  the  same  force  and  effect  as  a  will  first 
admitted  to  probate  in  tlie  state,  and  it  is 
elsewhere  provided  that  a  domestic  will  or  the 
validity  thereof  n»y  be  contested  within  one 
year  after  probate.  Const.  U.  S.  art  4,  S  1. 
and  Rev.  St  U.  S.  i  905  [U.  S.  Comp.  St 
1901.  p.  077]  enacted  in  pursuance  thereof, 
providing  for  authentication,  declares  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  judicial  proceedings  of  every  other  state. 
Code  Civ.  Proc.  Cal.  §  1908,  provides  that  the 
effect  of  a  judgment  or  final  order  in  respect  to 
the  probate  of  a  will  is  conclusive  upon  tlie 
will.  Code  Civ.  Proc.  {  2330,  provides  that,  in 
order  to  contest  the  probate  of  a  will  after 
prol)ate.  the  petition  therefor  must  be  filed  in 
the  court  in  which  the  will  was  proved.  Sec- 
tion -iiTtO  provides  that  all  wills  duly  proved 
and  allowed  in  an^  state  may  be  allowed  and 
recorded  in  the  district  court  of  any  count.v 
in  which  the  testator  shall  have  left  any  estate. 
Civ.  Code.  S  1731,  provides  that  a  will  made  out 
of  the  state,  by  one  not  having  his  domicile 
in  the  state,  is  as  valid,  when  executed  accord- 
ing to  the  law  of  the  place  in  which  it  is  made, 
as  if  it  were  made  in  tbe  state.  Held,  that  a 
will  admitted  to  probate  in  California,  and 
subsequently  admitted  to  probate  in  a  county  of 
Montana,  because  of  testator  having  had  real 
estate  there,  could  not  subsequently  be  con- 
tested in  the  courts  of  Montana  on  the  ground 
that  testator  was  laclting  in  testamentary  ca- 
pacity. 

Application  by  the  state,  on  relation  of  A. 
Ruef,  as  executor  of  G.  F.  Deletraz,  for  a 
writ  of  prohibition  restraining  the  district 
court  of  the  Twelfth  judicial  district  In 
and  for  Chouteau  county  from  hearing  pro- 
ceedings on  a  contest  of  the  will.  An  alter- 
native writ  was  issued,  and  on  the  return 
the  matter  was  submitted  on  a  motion  to 
quash  the  alternative  writ  and  dismiss  the 
proceedings.  Motion  to  quash  the  alternative 
writ  and  dismiss  the  proceedings  overruled, 
and  a  peremptory  writ  ordered  In  accordance 
with  the  prayer  of  the  petition. 

F.  E.  Stranahan,  for  relator.  Geo.  H. 
Stanton  and  Jos.  A.  McDonough,  for  respond- 
ent 


HOLLOWAY,  J.    Prior  to  his  death,  which 
occurred  at  San  Francisco  on  March  7, 1904, 
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O.  F.  DeletraE  m&de  and  prlbUebed  two  wills, 
tbe  first  of  which  for  conyenlence  will  be 
designated  the  "Mossbolder  will,"  and  tbe 
last  the  "lluef  will."  Such  proceedings  were 
bad  In  the  superior  court  of  San  Francisco 
that  tbe  Ruef  will  was  duly  admitted  to 
probate,  and  letters  testamentary  issued  to 
the  person  named  as  executor  in  that  will. 
The  decedent  had  real  and  personal  property 
In  Chouteau  county,  Mont,  and  in  May,  1904, 
after  the  will  bad  been  admitted  to  probate 
in  California,  a  copy  of  such  will  and  the 
probate  thereof,  duly  authenticated,  were 
produced  by  the  executor  with  a  petition  for 
letters,  and  filed  In  the  district  court  of 
Chouteau  county,  where  such  proceedings 
were  bad  that  thereafter,  on  December  30, 
1004,  it  appearing  to  that  court  from  the  rec- 
ord that  said  will  bad  been  proved,  allowed, 
and  admitted  to  probate  in  the  state  of  Cal- 
ifornia, and  that  It  was  executed  according  to 
tbe  laws  of  California,  a  decree  was  duly 
given  and  made  admitting  such  will  to  pro- 
bate. Thereafter,  on  February  2, 1905,  certain 
devisees,  and  the  executor  named  In  the  Moss- 
holder  will,  filed  in  the  district  court  of 
Chouteau  county  what  purported  to  be  a 
contest  in  writing  of  tbe  Ruef  will,  which 
writing  sets  forth  as  the  ground  of  contest 
that,  at  the  time  of  making  the  Ruef  will,  the 
testator,  Deletraz,  did  not  have  mental  ca- 
pacity to  make  a  will  and  was  acting  under 
fraud,  misrepresentation,  and  undue  influence 
of  certain  other  persons,  and  prays  that  the 
order  admitting  the  Ruef  will  to  probate  be 
annulled;  that  tbe  letters  issued  thereon 
be  revoked;  that  the  Mossbolder  will  be 
admitted  to  probate;  and  that  letters  test- 
amentary issue  to  the  executor  named  In  that 
will.  To  this  contest  the  relator,  tbe  executor 
named  In  the  Ruef  will,  demurred  on  tbe 
ground  that  the  district  court  of  Chouteau 
loimty  bas  not  Jurisdiction  to  hear  such  con- 
test, and  that  the  so-called  contest  in  writing 
does  not  state  facts  sufficient  to  constitute 
any  ground  of  contest.  This  demurrer  was 
overruled,  and,  the  district  court  being  about 
to  proceed  to  hear  such  alleged  contest,  an 
application  was  made  to  this  court  for  a  writ 
of  prohibition  restraining  tbe  district  court 
of  Chouteau  county  and  the  Honorable  Jere 
B.  Leslie,  Judge  of  said  court  for  the  purpose 
of  hearing  all  the  proceedings  In  connection 
Vith  this  matter,  the  resident  Judge  being 
disqualified,  from  further  proceeding  with 
said  alleged  contest.  An  alternative  writ 
was  Issued,  and  upon  tbe  retnm  the  ninttor 
was  submitted  upon  a  motion  to  quash  the  al- 
ternative writ  and  dismiss  the  pro<'eedlng8. 
The  question  which  arises,  and  which  was 
submitted  for  determination,  is:  May  a 
foreign  will,  after  It  bas  been  admitted 
to  probate  In  this  state,  be  contested  in  the 
courts  of  this  state  ui>on  the  ground  that  the 
testator  at  the  time  of  making  such  will  was 
not  of  sound  and  disposing  mind,  or  was 
acting  under  duress,  fraud,  or  undue  Influ- 
ence? 


A  "foreign  will,"  In  the  sense  that' the  term 
Is  used  throughout  this  opinion,  is  a  will 
executed  In  another  state  by  a  testator  resid- 
ing there,  admitted  to  probate  in  such  sister 
state  after  the  death  of  the  testator,  and 
subsequently  offered  for  ancillary  probate 
in  this  state,  as  was  the  case  with  tbe  will 
now  under  consideration.  While  our  Code 
does  not  in  exiiress  terms  provide  for  the  con- 
test of  an  application  to  tbe  courts  of  this 
state  for  the  probate  of  a  foreign  will,  it  does 
so  impliedly ;  for  section  2351  of  the  Code  of 
Civil  Procedure,  which  has  to  do  with  the 
subject,  provides  for  a  hearing  of  such  appli- 
cation, and  that  notice  of  such  hearing  shall 
be  given.  If  objections  could  not  be  made 
at  such  hearing,  then  there  would  be  no  rea- 
son for  requiring  a  hearing  or  notice  thereof, 
and  tbe  mere  fact  that  a  hearing  is  required 
to  be  bad,  and  proper  notice  of  such  hearing 
given,  implies  that  some  kind  of  objections 
may  be  Interposed.  The  only  specifications 
of  grounds  of  contest  of  a  domestic  will  are 
to  be  found  In  section  2340  of  the  Code  of 
Civil  Procedure,  and  they  are  not  designated 
as  such,  but  as  tbe  Issues  which  may  be 
raised  and  which  the  court  is  required  to 
try  and  determine.  So,  likewise,  while  no 
particular  grounds  of  contesting  an  appli- 
cation for  the  probate  of  a  foreign  will  are 
expressly  designated,  section  2352  of  the  Code 
of  Civil  Procedure  does  enumerate  the  find- 
ings which  the  trial  court  must  make  before 
admitting  such  will  to  probate,  and  these 
may  be  accepted  as  questions  with  respect 
to  which  Issues  may  be  raised,  and  therefore 
the  grounds  of  such  contest.  But  these 
questions  arise  upon  tbe  bearing  of  tbe 
application  for  probate  and  are  to  be  tried 
by  the  record  Itself,  and  have  not  any  refer- 
ence to  proceedings  after  tbe  will  has  been 
admitted  to  probate  here.  As  these  pro- 
ceedings are  purely  statutory,  and  the  statute 
makes  no  specific  provision  for  the  contest 
of  a  foreign  will  after  probate,  we  might 
disjwse  of  this  proceeding  by  saying  that 
the  provisions  of  section  2332  above  are  ex- 
clusive, except  as  to  the  question  of  Jurisdic- 
tion of  the  court  of  tbe  sister  state  over  the 
subject-matter,  and  likewise  tbe  question  of 
the  Jurisdiction  of  the  Montana  court,  which 
mislit  bo  raised  independently  of  statute. 
But  attention  Is  directed  to  one  portion  of 
section  2352.  above,  which  provides  that, 
when  such  foreign  will  Is  admitted  to  pro- 
hate  In  tills  state,  it  shall  "have  tbe  same 
force  and  eflTect  as  a  will  first  admitted  to 
probate  In  this  state,"  and  tbe  argument  la 
made  that,  as  the  probate  of  a  domestic 
will  or  tbe  validity  of  such  will  is  subject 
to  contest  witliin  one  year  after  such  probate, 
and  as  the  foreign  will  when  admitted  has 
the  same  force  and  effect  as  the  domestic 
will,  therefore  the  probate  of  the  foreign 
will  in  the  courts  of  this  state  and  tbe  va- 
lidity of  such  will  are  likewise  subject  to 
contest  within  a  like  period. 

When  the  proper  record  of  tbe  probate  of 
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the  will  In  the  conrt  of  a  sister  state  having 
Jurisdiction  is  presented  in  a  district  court 
of  this  state  likewise  haying  jurisdiction  of 
the  subject-matter,  the  question  arises: 
What  force  and  effect  shall  be  given  by  the 
courts  of  this  state  to  such  record?  Section 
1,  art  4,  of  the  Constitution  of  the  United 
States,  provides:  "Full  faith  and  credit 
shall  be  given  In  each  state  to  the  public 
acts,  records  and  judicial  proceeding?  of 
every  other  state.  And  the  Congress  may  by 
general  laws  prescribe  the  manner  in  which 
such  acts,  records  and  proceedings  shall  be 
proved,  and  the  effect  thereof."  Pursuant 
to  this  direction,  section  905  of  the  United 
States  Revised  Statutes  [U.  S.  Comp.  St 
1901,  p.  677]  was  enacted,  which,  after  pro- 
viding for  the  manner  of  authenticating  such 
records,  reads:  "And  the  said  records  and 
Judicial  proceedings,  so  authenticated,  shall 
have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  States  as  they 
have  by  law  or  usage  In  the  courts  of  the 
state  from  which  they  are  taken."  Section 
3201  of  our  Code  of  Civil  Procedure  also  pro- 
vides :  "The  effect  of  a  Judicial  record  of  a 
sister  state  Is  the  same  in  this  state  as  In  the 
state  where  It  was  made,  except  that  It  can 
only  be  enforced  here  by  an  action  or  special 
proceeding,  and  except  also,  that  the  author- 
ity of  a  guardian  or  committee,  or  of  an  ex- 
ecutor or  administrator,  does  not  extend  be- 
yond the  jurisdiction  of  the  government  tra- 
der which  he  was  invested  with  his  author- 
ity." Section  1908  of  the  Calfomia  Code  of 
Civil  Procedure,  which  is  pleaded  in  the  peti- 
tion for  the  writ  of  prohibition.  Is  as  follows : 
"The  effect  of  a  judgment  or  final  order  in 
an  action  or  special  proceeding  before  a 
court  or  judge  of  this  state,  or  of  the  United 
States,  having  jurisdiction  to  pronounce  the 
judgment  or  order,  is  as  follows:  (1)  In 
case  of  a  judgment  or  order  against  a  speci- 
fic thing,  or  in  respect  to  the  probate  of  a 
will,  or  the  administration  of  the  estate  of  a 
decedent,  or  in  respect  to  the  personal,  politi- 
cal, or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  order  is  con- 
clusive upon  the  title  to  the  thing,  the  will, 
or  administration,  or  the  condition  or  relation 
of  the  person.  •  *  •  "  The  decree  of  the 
superior  court  of  California,  then,  must  be 
deemed  conclusive  upon  the  court  in  Chou- 
teau county,  of  every  matter  with  respect  to 
which  it  is  conclusive  in  California.  Section 
1908  above  Is  not  very  definite.  A  judgment 
in  respect  to  the  probate  of  a  will  Is  conclu- 
sive upon  the  will.  Conclusive  of  what?  In 
State  V.  McGlynn,  20  Cal.  233,  81  Am.  Dec. 
118,  the  Supreme  Court  of  California,  in  con- 
sidering an  attack  made  upon  the  decree  ad- 
mitting the  Brodevick  will  to  probate,  after 
reviewing  the  authorities  at  length,  says : 
"This  review  of  the  cases  decided  in  England 
and  in  the  United  States  establishes  that  it 
is  a  perfectly  settled  doctrine  that  tlie  de- 
cision of  the  court  to  which  the  proof  of  wills 


is  confided,  whether  of  real  or  personal  es- 
tate, is  conclusive  upon  the  question  of  the 
validity  or  invalidity  of  the  will."  The  ref- 
erence here  to  real  estate,  of  course,  applies 
to  real  estate  within  the  Jurisdiction  of  that 
court 

It  Is  generally  conceded  that  a  judgment  in 
a  probate  proceeding  is  a  Judgment  in  rem; 
that  Is,  It  determines  the  status  of  the  sub- 
ject-matter. Therefore  the  Judgment  of  the 
California  court,  admitting  the  will  to  pro- 
bate there,  fixed  the  status  of  the  instrument 
as  a  will  and  became  at  once  conclusive  upon 
all  the  world  of  all  the  facts  necessary  to 
the  establishment  of  a  will,  among  which  are 
that  at  the  time  the  will  was  executed,  the 
testator  was  of  sound  and  disposing  mind 
and  was  not  acting  under  duress,  fraud,  men- 
ace, or  undue  influence.  16  Enc.  PI.  &  Prac. 
1073;  note  to  Bowen  v.  Johnson.  73  Am.  Dec 
at  page  53,  where  the  authorities  are  cited. 
See,  also,  the  leading  case  of  Crlppen  v.  Dex- 
ter, 13  Gray  (Mass.)  330.  The  decree  of  a 
court  of  this  state  first  admitting  a  will  to 
probate  does  establish  such  instrument  as  a 
will.  It  is  true  that  such  decree  is  not  neces- 
sarily final.  It  may  be  reviewed  on  appeal 
and  Is  subject  to  attack  within  one  year  in 
a  proper  proceeding  Instituted  for  that  pur- 
pose. But  until  set  aside  by  a  proi)er  pro- 
ceeding, such  decree  is  conclusive  of  all  facts 
necessary  to  the  validity  of  the  will.  If  the 
foreign  will,  after  being  admitted  to  probate, 
is  subject  to  a  like  attack.  It  follows  neces- 
sarily that  it  must,  when  such  attack  is 
made,  be  proved  as  a  domestic  will.  But 
this  was  never  contemplated,  and.  if  it  was, 
the  mere  fact  that  such  foreign  will  may  be 
required  to  be  proved,  as  If  probate  thereof 
had  never  been  had,  would  nullify  the  pro- 
vision of  section  905  of  the  United  States 
Revised  Statutes  above,  and  render  meaning- 
less the  sentence  quoted  from  section  2Sry2, 
above.  These  views  are  reinforced  by  the 
provisions  of  section  23C0  of  the  Code  of 
Civil  Procedure,  which  provides  that,  in  or- 
der to  contest  the  probate  of  a  will  after  such 
will  has  been  admitted  to  prolmte,  an  in- 
terested party  must  file  a  petition  in  writing 
setting  forth  the  grounds  of  contest  and 
this  petition  must  be  filed  in  the  court  in 
which  the  will  was  proved.  But  a  foreign 
win  admitted  to  probate  here  is  not  proved 
in  the  court  of  this  state.  Section  2350  of 
the  Code  of  Civil  Procedure  provides:  "All 
wills  duly  proved  and  allowed  In  any  other 
of  the  United  States,  or  in  any  foreign  coun- 
try or  state,  may  be  allowed  and  recorded 
In  the  district  court  of  any  county  in  which 
the  testator  shall  have  left  any  estate." 

In  order  to  entitle  a  foreign  will  to  probate 
here,  it  must  first  appear  that  it  was  duly 
proved,  allowed,  and  admitted  to  probate  in 
the  court  of  the  sister  state;  that  it  was  ex- 
ecuted according  to  the  law  of  the  place  in 
which  it  was  made  or  in  which  the  testator 
was  at  the  time  domiciled,  or  in  conformity 
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to  the  laws  of  this  state;  oud  that  the  record 
is  autlientlcated  as  required  by  section  903 
of  the  United  States  Revised  Statutes,  above. 
Of  course,  it  miist  also  appear  that  there  is 
property  within  the  Jurisdiction  of  the  Mon- 
tana court  subject  to  aduiiuistration,  and  that 
the  court  of  the  sister  state  liliewise  bad 
jurisdiction  of  the  subject-matter.  But, 
wlien  these  facts  do  appear,  "it  [the  foreign 
will]  must  be  admitted  to  probate  ♦  •  ♦ 
and  letters  testamentary  or  of  administration 
l.><sued  thereon."  Section  2352,  above.  But 
it  may  be  said,  conceding  all  this,  the  decree 
of  the  California  court  can  only  be  conclu- 
sive of  matters  with  respect  to  which  that 
court  had  jiirlsdictlou,  and  that  this  Is  the 
meaning  which  has  been  given  uniformly  to 
the  constitutional  provision  quoted  above; 
that  the  California  court  did  not  have  juris- 
diction of  real  estate  situated  in  Montana, 
and  therefore  the  decree  of  the  California 
court  admitting  the  Ruef  will  to  probate 
only  establishes  that  instrument  as  a  will,  in 
so  far  as  It  affects  personal  property,  upon 
the  principle  "of  international  law  originated 
by  the  necessities  of  commercial  luten-ourse, 
founded  on  the  fiction  that  movable  property, 
wlierever  situate,  is  in  the  actual  possession 
of  the  owner  at  his  domicile,  and  universally 
acrepted  by  comity  with  all  the  force  of 
domestic  law,  that  the  personal  property  of 
every  man  is  subject  to  the  law  of  his  dom- 
icile" (Irwin's  Appeal.  33  Conn.  128);  that 
the  devolution  of  title  to  real  estate  in  this 
state  Is  to  be  determined  l)y  the  laws  of  this 
state;  and  that  the  full  faith  and  credit 
clause  of  the  United  States  Constitution, 
alwve,  docs  not  operate  to  the  prejudice  of 
this  right.  Assuming  this  to  be  true,  and 
that  the  general  rule  la  that.  In  the  absence 
of  statute,  the  prol)ate  of  a  foreign  will  de- 
vising real  estate  situated  in  this  state  does 
not  establish  the  validity  of  such  will  In  this 
state,  iipon  the  familiar  principle  that  the 
lex  rei  sltte  governs  as  to  the  fornuilltles  nec- 
essary to  the  transfer  of  real  estate,  whether 
testamentary  or  inter  vivos,  still  this  state 
may  by  statute  give  to  a  foreign  will,  which 
devises  real  estate  located  in  this  state,  the 
same  effect  as  is  given  to  a  will  devising  per- 
sonal property  only,  or  a  will  e.xecuted  In  con- 
formity wltli  the  laws  of  this  state;  and,  if 
such  statute  Is  enacted,  the  proliate  of  such 
foreign  will  In  the  courts  of  this  state  under 
that  statute  is  c-onclusive  as  to  the  validity  of 
the  will  to  pass  title  to  the  land  so  devised. 
23  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  143. 

Section  1731  of  our  Civil  CcmIc  provides: 
".\  will  of  real  or  personal  property,  or  both, 
or  a  revocation  thereof  made  out  of  this  state 
liy  a  i)erson  not  having  his  domicile  In  this 
state,  is  as  valid  when  o.Kecnted  according  to 
the  law  of  the  place  in  wliich  the  same  was 
made,  or  In  which  the  testator  was  at  tn« 
time  domiciled,  as  if  it  wore  made  in  this 
state,  and  according  to  the  provisions  of  this 
chapter."  Trovislons  similar  to  this  section. 
and  to  that  portion  of  section   2352   quoted 


above,  have  frequently  been  construed.  Th« 
case  of  Ives  v.  Salisbury's  Heirs,  56  Vt.  563, 
presents  the  precise  question  argued  here,  and 
the  decision  is  upon  similar  statutory  provi- 
sions. It  is  held  that  the  questions  of  the 
testamentary  capacity  of  the  testator  and 
his  freedom  from  undue  Influence  are  fore- 
closed by  the  decision  of  the  court  of  the 
sister  state  where  the  will  was  first  admitted 
to  probate.  Under  statutes  almost.  If  not 
quite,  identical  with  our  sections  2350,  2351. 
and  2332  of  the  Code  of  Civil  Procedure,  and 
section  1731,  Civ.  Code,  above,  the  Supreme 
Court  of  Minnesota  says  that  the  ancillary 
probate  is  mostly  a  mere  matter  of  form,  and 
holds  that  these  statutes  make  the  judgment 
of  a  sister  state,  admitting  the  will  to  pro- 
bate, conclusive  as  to  the  validity  of  the  will, 
and  that  the  proceedings  to  probate  it  In 
Minnesota  are  much  In  the  nature  of  a  suit 
upon  a  foreign  judgment.  Babcoek  v.  Col 
llns,  00  Minn.  73,  61  X.  W.  1020,  51  Am.  St. 
Eep.  503;  Lyon  v.  Ogden,  85  Me.  374,  27  Atl. 
258;  Page  on  Wills.  §  30;  Green  v.  Alden. 
92  Me.  177.  42  Atl.  358;  Crlppen  v.  Dexter, 
above;  Irwin's  Appeal,  supra;  Hayes  v. 
Lienlokken,  48  "Wis.  509,  4  X.  W.  Ti&l. 
Reference  is  made  to  section  1838  of  our  Civil 
Code,  which  reads  as  follows:  "Except  as 
otherwise  provided,  the  validity  and  inter- 
pretation of  wills  are  governed,  when  re- 
lating to  real  estate  within  this  state,  by  the 
law  of  this  state;  when  relating  to  personal 
property,  by  the  law  of  the  testator's  dom- 
icile." This  section  must  be  read  in  connec- 
tion -with  section  1731,  above,  and  without 
doubt  refers  to  particular  devises  which  are 
prohibited  by  the  laws  of  Montana,  and.  prob- 
ably, to  conditions  such  as  are  enumerated  in 
sections  1729,  1744,  1751,  and  17.52  of  the 
Civil  Code,  ond  probably  to  other  like  ques- 
tions which  ore  not  in  controversy  In  this  pro- 
ceeding. 

From  these  considerations  It  follows  that, 
by  giving  full  force  and  effect  to  the  decree  of 
the  California  court  admitting  the  Ruef  will 
to  probate,  ond  adjudging  that  such  will  was 
executed  according  to  the  law  of  California 
where  It  was  executed,  such  will,  when  ad- 
mitted to  ancillary  probate  In  Chouteau  coun- 
ty, operates  to  transfer  all  property,  real  and 
personal,  of  the  testator,  to  the  same  extent 
that  a  win  drawn  In  Montana,  In  conformity 
to  the  laws  of  Montana,  and  duly  probated 
here  in  the  first  instance,  would  transfer  it. 
Section  1731,  above,  then,  makes  applicable 
the  provisions  of  section  1,  art  4.  of  the 
Constitution,  above,  and  section  905  of  the 
United  States  Revised  Statutes,  to  the  decree 
of  the  California  court  admitting  the  Rnef 
will  to  probate,  even  though  that  will  de- 
vises real  estate  situated  in  Montana,  and 
that  decree  Is  conclusive  upon  the  court  In 
Chouteau  county  to  the  same  extent  resjiect- 
ing  the  Rnef  will  as  If  It  transferred  per- 
sonal proi)ert.v  only.  We  think  that  the  ques- 
tions of  the  testamentary  capacity  of  the 
testator  and  his  freedom  from  duress,  fraud. 
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mlartpresentatlon,  or  undue  influence,  when 
executing  the  Ruef  will,  are  foreclosed  by  the 
decree  of  the  California  court,  and  that  the 
district  court  of  Chouteau  county  U  without 
Jurisdiction  to  inquire  into  them. 

The  motion  to  quash  the  alternative  writ 
and  dismiss  the  proceeding;s  Is  overruled.  It 
is  ordered  that  the  peremptory  writ  of  pro- 
hibition Issue  according  to  the  prayer  of  the 
petition. 

BUANTLY,  C.  J.,  and  MILBURX,  J.,  con- 
cur. 


T.  F.  UICKET  &  CO.  v.  KAUFMAN  et  al. 
(Supreme  Court  of  Montana.    April  J),   1900.) 

Appealt—Bbiefs— Specifications  of  Error. 

Where  appellant's  brief  contains  no  specifi- 
cations of  error,  as  required  by  Supreme  Court 
Rule  10  (82  Pac.  ix),  the  judgment  will  be 
affirmed. 

[Ed.  Note. — For  oases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  gg  3093,  3108.J 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  B.   McCleruan,  Judge. 

Action  by  T.  F.  HIckey  and  Company 
against  .Take  Kaufman  and  others.  From  a 
Judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendants  api>eal.  Af- 
firmed. 

C.  M.  Parr,  for  appellants.  Mackel  & 
Meyer,  for  respondents. 

IIOIXOWAY,  J.  The  defendants  appealed 
to  this  court  from  a  Judgment,  and  from  an 
order  of  the  district  court  denying  them  a 
new    trial. 

Api)ellants'  brief  does  not  contain  any 
speciOeation  of  errors  relied  upon,  as  re- 
quired by  Rule  10  of  the  Rules  of  this  court 
(82  Pac.  ix).  Upon  the  authority  of  the  fol- 
lowing eases  the  Judgment  and  order  are 
affirmed.  Cole  v.  Ryau,  24  Mont.  122,  (JO 
Pac.  901;  Rehberg  v.  Greiser,  24  Mont.  487, 
02  Pac.  820.  03  Pac.  41;  (3asey  v.  Thleviege,  27 
Mont.  510,  71  Pac.  755;  Larkin  v.  Butte  & 
Boston  C.  M.  Co.,  28  Mont.  41,  72  Pac.  304. 

Affirmed. 

BUAXTLY,  C.  J.,  concurs.  MILBUBX,  J., 
not  having  beard  the  argument,  takes  uo 
part  in  the  foregoing  decision. 


STATE  ex  rel.  BREEX  v.  DISTRICT  COURT 

OF  SILVER  BOW  COUNTY  et  al. 
(Supreme  Court  of  Montana.    April  11,  190C.) 

1.  Contempt— J  tjDGMENT— Sufficiency. 

An  order  adjudxing  one  guilty  of  contempt, 
as  defined  by  Code  Civ.  Proc.  §  2170,  declaring 
disorderly  conduct,  insolent  behavior  toward 
the  judcie  while  holding  court,  a  contempt, 
which  alleges  that  accused,  an  attorney  at  law, 
while  the  court  was  in  session,  addressed  the 
court  in  an  insolent  manner  and  in  an  insolent 
manner  called  and  attempted  to  call  the  judge 
to  prove  certain  scandalous  matters,  is  insuffi- 


cient under  section  2172,  declaring  tliat  an  or- 
der of  conviction  must  recite  the  facts  on  which 
the  conclusion  of  guilt  is  based. 

[Ed.  Note. — For  case^  in  point,  see  vol.  10, 
Cent.  Dig.  Contempt,  g  200.] 

2.  Certiorabi— Review    of    Costempt   Pro- 
ceedings— Scope. 

The  Supreme  Court,  on  certiorari  to  re- 
view an  order  adjudging  one  guilty  of  a  direct 
contempt,  may  not  look  beyond  the  contents  of 
the  order  adjudging  him  guilty. 

3.  Witnesses — Competency— Judge    Actiso 
AT  Trial. 

Where  a  party  challenges  a  jury  on  tlic 
ground  of  a  material  departure  from  the  law 
m  respect  to  the  drawing  and  return  thereof, 
as  authorized  by  Pen.  Code,  g  2031,  and  the 
fact  stated  as  the  ground  of  challenge  is  denial, 
the  court  must,  as  required  by  section  'MiX. 
try  the  question  of  fact  pre.-iented.  and  the  offi- 
cer, whether  judicial  or  ministerial,  whose  ir- 
regularity is  complained  of,  may  be  examined  as 
a  witness,  and  hence  a  judge  ordering  the  draw- 
ing of  the  jury  and  directing  the  clerk  during 
its  progress,  as  provided  by  Code  Civ.  Proc.  $ 
201,  may  be  called  as  a  witness  when  the  ques- 
tion as  to  the  regularity  of  the  drawing  is 
presented  by  a  challenge. 

Certiorari  by  the  state,  on  tlie  relation  of 
Peter  Breen,  against  the  district  court  of 
Silver  Bow  coimty  and  another  to  review  an 
order  adjudging  relator  guilty  of  contempt. 
Annulled. 

Peter  Breen  and  Jesse  B.  Roote,  for  rela- 
tor. Albert  J.  Galen,  Atty.  Gen.,  and  E.  M. 
Hall,  Asst.  Atty.  Gen.,  for  i-esiwndeuts. 

BRANTLY,  C.  J.  Certiorari  to  the  district 
court  of  Silver  Bow  county  to  review  an  order 
adjudging  Peter  Breen,  titoq.,  an  attorney  at 
law,  guilty  of  contempt.  On  March  6th  of 
this  year  there  was  on  trial  in  department 
3  of  said  court  a  cause  entitled  "State  of  Mon- 
tana V.  Harry  Smith";  the  said  Breen  ap- 
pearing as  counsel  for  defendant.  Daring 
the  progress  of  the  trial,  the  court  made  and 
entered  the  following  order:  "Whereas,  the 
above- entitled  c-om-t,  on  the  6th  day  of  March, 
lOOC,  was  duly  in  session,  the  Honorable 
Michael  Donlan,  Judge,  presiding,  and  there 
was  tlien  and  there  on  trial  l>efore  the  said 
court  a  case  entitled  the  'State  of  Montana 
v.  Harry  Smith,'  and  whereas  the  above- 
named  Peter  Breen,  an  attorney  at  law,  and 
an  attorney  in  the  said  case,  while  the  court 
was  duly  in  session,  knowingly  and  willfully 
addresved  the  court  in  a  contemptuous,  inso- 
lent, and  disre8i)ectful  manner,  and  in  an  in- 
solent, contemptuous,  and  sneering  manner 
called,  and  attempted  to  call  the  said  Honor- 
able Michael  Donlan,  Judge  as  aforesaid,  to 
prove  and  attempted  to  prove  by  eald  judge 
certain  scandalous  matters,  which  the  said 
Peter  Breen  alleged  had  transpired  In  the 
said  court  on  a  former  occasion,  and  which  al- 
legations were  made  for  tlie  purpose  of  re- 
flecting upon  the  honesty  and  Judicial  Integri- 
ty of  said  Judge  and  which  did  reflect  upon  the 
honesty  and  Integrity  of  ^lid  judge,  and  there- 
upon the  court  then  and  there  found,  decided, 
adjudged,  and  decreed  that  the  said  Peter 
Breen  was  guilty  of  contemptuous  and  insolent 
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behavior  toward  the  Judge  of  the  said  court, 
while  holding  the  court,  tending  to  interrupt 
the  due  course  of  a  trial,  and  which  did 
Interrupt  the  due  coarse  of  the  trial  of  said 
cause,  and  immediately  after  so  finding  the 
said  Peter  Breen  guilty  then  and  there  order- 
ed, adjudged,  and  decreed,  and  sentenced 
that  the  said  Peter  Breen  should  pay  a  fine 
of  five  hundred  ($500.00)  dollars,  and  to  be 
committed  as  required  by  law  in  case  of  fail- 
ure to  pay  the  said  fine.  Now,  therefore.  It 
is  ordered,  adjudged,  and  decreed  that  the 
said  Peter  Breen  forthwith  pay  the  said  five 
hundred  ($500.00)  dollars  to  the  clerk  of  this 
court,  and  that  in  default  thereof  the  said 
Peter  Breen  be  committed  to  the  county  Jail 
of  said  county  until  the  said  fine  has  been 
paid  for  at  the  rate  of  two  ($2.00)  dollars 
per  day."  Thereupon  the  present  proceeding 
was  brought  to  hare  the  order  annulled,  for 
that  It  does  not  appear  from  the  facts  set 
forth  therein  that  the  court  had  Jurisdiction 
to  punish  the  relator. 

Section  2170  of  the  Code  of  Civil  Procedure 
declares  disorderly  conduct,  couteuiptuous 
or  insolent  behavior  toword  the  Judge  while 
holding  the  court,  tending  to  interrupt  the 
due  course  of  the  trial  or  other  Judicial  pro- 
ceeding, a  contempt.  Contempts  may  be  di- 
rect or  indirect.  If  direct — that  is,  in  the 
immediate  view  and  presence  of  the  court  or 
of  the  Judge  at  chambers — they  may  be 
punij<hed  summarily.  In  such  case  the  order 
or  Judgment  of  conviction  must  recite  the 
facts  upon  which  the  conclosion  or  adjudg- 
ment that  the  contemner  is  guilty  is  based 
(Code  Civ.  Proc.  S  2172),  and  this  order  or 
Judgment  constitutes  the  record  of  the  case. 
If  the  contempt  is  indirect — that  la,  not  In 
the  Immediate  view  or  presence  of  the  court 
or  Judge  at  chambers — before  the  court  can 
acquire  Jurisdiction  to  punish  it,  an  affidavit 
must  be  presented  setting  forth  the  facts 
constituting  the  contempt,  and  thereuiwn  the 
court  must  hear  proof.  The  conviction  here 
waa  for  a  direct  contempt.  The  Judgment, 
however,  is  wholly  insufficient  to  meet  the  re- 
quirements of  the  statute.  It  does  not  con- 
tain, even  by  appropriate  reference  to  the 
proceedings  before  the  coiu>t,  anything  to 
show  what  the  matters  referred  to  as  scandal- 
ous were,  nor  any  fact  tending  to  sliow  what 
the  manner  of  the  relator  was.  It  states  con- 
clusions and  inferences  only,  drav^-n  by  the 
judge  from  the  facts  as  they  actually  trans- 
pired; thus  leaving  this  court  no  alternative 
but  to  accept  these  conclusions  or  to  hold  the 
order  invalid.  The  purpose  of  the  statute  is 
to  require  the  court  to  set  forth  the  Juris- 
dictional facts,  so  that  the  propriety  of  the 
Judgment  of  conviction  may  be  examined  and 
reviewed.  If  adjudged  sufficient  as  it  stands, 
the  order  complained  of  would  be  conclusive 
upon  this  court,  and  review  of  it  as  to  the 
rafflcl«icy  of  the  facts  to  put  the  power  of  the 


court  In  motion  would  be  Impossible.  In  a 
given  case,  where  the  contempt  consists  in 
the  manner  or  bearing  of  the  contemnor,  it 
may  be  difficult  for  the  court  to  set  forth  the 
facts  In  any  other  form  than  by  a  shorthand 
rendering  thereof,  so  to  speak ;  but  it  is,  nev- 
ertheless, necessary,  that  the  attendant  cir- 
cumstances be  set  forth,  so  that  the  propri- 
ety of  the  conclu.sion  reached  may  be  deter- 
mined.  The  relator  has  presented  this  case 
in  bis  affidavit,  upon  the  theory  that  this 
court  may  look  beyond  the  order  and  deter- 
mine from  the  facts  whether  or  not  the  Judg- 
ment of  the  district  court  was  proper.  In 
such  case,  however,  we  may  not  look  beyond 
the  contents  of  the  order  itself. 

It  appears  from  the  factf<  stated  In  the  pe- 
tition that  at  the  time  the  order  was  made 
counsel  were  about  to  enter  upon  the  selec- 
tion of  a  Jury  to  try  the  case  of  State  v. 
Smith,  and  that  the  relator  ofTered  a  chal- 
lenge to  the  panel,  accompanied  by  a  written 
offer  to  prove  the  facts  therein  stated,  and 
giving  a  list  of  the  witnesses  whose  testi- 
mony he  would  offer,  including,  among  others, 
the  Judge  himself.  The  court  evidently  pro- 
ceeded upon  the  theory  that  the  relator  had 
no  rlfiht  to  present  the  challenge,  or,  if  he 
had,  to  call  the  presiding  Judge  as  a.  witness 
to  establish  the  truth  of  the  facts  therein 
stated,  and  was  of  the  opinion  that  the  whole 
proceeding  was  not  warranted  by  law,  es- 
pecially the  offer  to  call  the  Judge  as  a  wit- 
ness. We  remark  that,  if  such  was  the 
theory  of  the  court.  It  was  wholly  wrong, 
because  a  party  has  a  right  to  challenge  a 
Jury  on  the  ground  of  a  material  departure 
from  the  law  in  respect  to  the  drawing  and 
return  thereof,  or  on  the  ground  of  the  in- 
tentional omission  of  the  sheriff  to  summon 
one  or  more  of  the  Jurors  drawn  (Pen.  Code, 
i  20."-l):  and  where  the  facts  stated  as  the 
grounds  of  the  challenge  are  denied  by  the 
adverse  party  the  court  must  proceed  to  try 
the  question  of  the  fact  thus  presented,  and 
the  officers,  whetlier  Judicial  or  ministerial, 
whose  irretrularlty  la  complained  of,  as  well 
as  an.v  other  persons,  may  be  examined  as 
witnesses.  Pen.  Code,  I  2038.  The  Judge 
orders  the  drawing  of  the  Jury  and  directs 
the  clerk  during  its  progress.  Code  Civ.  Proc. 
i  281.  He  may,  therefore,  be  called  as  a  wit- 
ness when  the  question  as  to  the  regularity 
of  the  drawing  is  presented  by  a  challenge. 
We  shall  not  enter  here  Into  a  discussion  of 
this  feature  of  the  proceedings,  since  the  rec- 
ord of  them  is  not  properly  before  us. 

The  order  Itself  being  insufficient  to  show 
that  the  court  had  Jurisdiction  to  make  it. 
It  Is  void  and  must  be  annulled.  It  is  so 
ordered. 

Order  annulled. 

HOLLOW  AY,  J.,  concurs.  MILBURN,  J., 
ooncurs  in  the  conclusion. 


Digitized  by 


Google 


873 


83  PACIFIC  BBPOBTBB. 


^Aloiit. 


(M  Mont  US)    , 

STATE  ex  rel.  HALL  et  al.  t.  DISTRICT 

COURT  OF  FIFTH  JUDICIAL  DIST.  IN 

.    AND  FOE  MADISON  COUNTY  et  aL 

fBupreme  Court  of  Montana.    April  11,  1906.) 

Justices    or    thk    Peack— Appbai/— Fiumo 

AND  Sebvino  Notice. 

Code  Civ.  Proc  i  17C0,  relatira  to  ap- 
peals from  justices  of  tlie  peace  to  the  district 
court,  providing  that  tlie  aijpeal  is  taken  by 
filing;  a  notice  oi  appeal  with  the  justice,  and, 
aerving  a  cop;  on  the  adverse  party,  is  manda- 
tory, and  requires  the  filing  of  the  notice  to 
precede  or  to  be  contemporaneous  with  the  serr- 
ice;  section  778,  providing  that  the  court  must 
in  every  stage  of  an  action  disregard  any  error 
in  the  proceedings  not  aflfecting  the  substantial 
rights  of  the  parties,  and  section  3453,  pro- 
Tiding  that  the  Code  provisions  are  to  be  liber- 
ally construed  with  a  view  to  effect  its  objects 
and  promote  justice,  having  no  application. 

Application  by  Amos  C.  Hall  and  others 
for  writ  of  probation  to  tbe  district  court  of 
the  Fifth  Judicial  district,  in  and  for  the 
county  of  Madisou,  and  Hon.  Lew  I^  Caliawayi 
Judge  thereof.    Writ  Issued. 

Clnrk  and  Duncan,  for  relators.  J.  B. 
Clayberg  and  S.  V.  Stewart,  for  respondents. 

HOLLOWAT,  J.  In  August,  1905,  an  ac- 
tion was  commenced  In  the  Justice  of  the 
peace  court  of  Union  township,  Madison  coun- 
ty, by  Amos  C.  Hall  et  al.  against  J.  H. 
Owen  et  al.  By  agreement  the  venue  was 
changed  to  Hot  Springs  township,  where  the 
cause  was  tried,  a  verdict  returned  in  favor 
of  the  plaintiffs,  and  Judgment  entered  on 
the  verdict  on  November  28,  1905.  On  De- 
cember 1st  a  notice  of  appeal  was  served  on 
counsel  for  plaintiffs,  and  on  December  4tb 
this  notice  was  filed  in  the  Justice  of  the 
peace  court.  The  transcript  of  the  Justice's 
docket  and  tbe  papers  in  the  case  were  lodg- 
ed with  the  clerk  of  tbe  district  court,  and 
on  January  2,  1906,  plaintiffs  moved  to  dis- 
miss the  appeal  on  several  grounds,  among 
which  were,  that  the  pretended  appeal  bad 
not  been  perfected  as  required  by  law,  and 
that  a  notice  of  appeal  had  not  been  filed  and 
served  upon  the  plaintiffs  or  their  counsel  as 
required  by  law.  This  motion  was  overruled, 
and  the  district  court  being  about  to  proceed 
to  try  the  cause,  an  application  was  made  to 
this  court  for  a  writ  of  prohibition  to  re- 
strain ♦he  district  court  and  the  Judge  thereof 
from  further  proceeding.  An  alternative 
writ  was  issued  and  on  return  an  answer 
was  filed.  Upon  the  hearing  it  was  conceded 
that  the  petition  and  answer  correctly  state 
the  facts. 

1.  The  only  question  for  determination  Is: 
Did  the  district  court  acquire  Jurisdiction  of 
the  case  of  Hall  et  aL  v.  Owen  et  al.? 
Section  1760  of  the  Code  of  Civil  Procedure 
provides  for  appeals  from  the  Justice  of  tbe 
peace  court  to  the  district  court,  and,  respect- 
ing the  manner  of  effecting  such  appeals,  pre- 
scribes: "The  appeal  is  taken  by  filing  a 
notice  of  appeal  with  the  Justice  or  Judge, 
anil  serving  a  copy  on  the  adverse  party  or 


his  attorney."  These  appeals  are  purely 
matters  of  statutory  regulation  (State  v. 
Whaley,  16  Mont  574,  41  Pac.  852,  and  cases 
cited),  and  it  becomes  important,  tl'.en,  to 
know  whether  tbe  order  in  which  tbe  notice 
of  appeal  is  filed  and  served  is  of  consequence. 
The  statute  provides  that  such  notice  must 
be  filed  and  served.  In  this  instance  the  no 
tlce  was  served  on  one  day  and  not  filed  un> 
til  three  days  later. 

2.  Tbe  question  is  not  a  new  on&  It  has 
been  before  this  court  and  before  tbe  Supreme 
Courts  of  California,  Nevada,  Colorado,  Ida- 
bo,  and  Washington.  An  early  California 
statute  provided:  "Art  1071,  |  337.  The  ap- 
peal shall  bo  made  by  filing  witb  the  clerk 
of  the  court,  with  whom  tbe  Judgment  or  or- 
der  appealed  from  is  entered,  a  notice  8tat> 
ing  tbe  appeal  from  the  same,  or  some  specie 
fie  part  thereof,  and  serving  a  copy  of  tlM 
notice  upon  the  adverse  party  or  his  attor- 
ney." Wood's  California  Digest,  1S50-5S, 
p.  210.  Construing  this  statute  in  Hastings 
T.  Halleck  et  al.,  10  CaL  31,  the  Supreme 
Court  of  that  state  held  that  the  filing  of  the 
notice  of  appeal  must  precede  or  be  contemp- 
oraneous with  the  service,  and  if  the  service 
preceded  the  filing,  the  notice  was  of  no  effect 
and  did  not  perfect  the  appeal.  This  was 
followed  in  Buffendean  t.  Edmondson,  24 
Cal.94;  Warner  v.  Holman,  24  Cal.  228;  Moul- 
ton  T.  Bllmaker,  30  Cal.  528;  Boston  v. 
Haynes,  31  Cal.  107;  Poy  r.  Domec,  33  CaL 
317;  and  in  Lynch  ▼.  Dunn,  34  Cal.  518. 

3.  Tbe  statute  of  Nevada  in  force  in  1873 
was  Identical  with  tbe  California  statute 
above.  Comp.  Laws  Nev.  1873,  c.  1.  tit  0, 
i  331.  In  Lyon  County  v.  Washoe  County,  8 
Nev.  177,  In  construing  this  statute,  the 
Supreme  Court  of  Nevada  said:  "It  is  well 
settled  that  to  render  an  appeal  effectual 
the  filing  of  the  notice  of  appeal  must  pre- 
cede or  be  contemporaneous  with  the  service 
of  the  copy;  otherwise  that  which  purports 
to  be  a  copy  falls  as  such  for  want  of  an  or- 
iginal to  support  It  It  is  ordered  that  the 
appeal  be  dismissed."  This  decision  has 
since  been  affirmed  in  Johnson  ▼.  Mining 
Company,  12  Nev.  261,  and  in  Reese  Gold  & 
Sll.  M.  Co.  V.  Rye  Patch  Con.  M.  &  M.  Ca, 
15  Nev.  341,  and  In  Brooks  v.  Nevada  Nickel 
Syndicate,  24  Nev.  204,  62  Pac.  575,  decided 
In  189& 

4.  The  Colorado  statute  In  force  In  1879 
Is  as  follows:  "Sec  839.  The  appeal  shall 
be  made  by  filing  with  the  clerk  of  the  court 
In  which  the  Judgment  or  order  appealed 
from  is  entered,  a  notice  stating  the  appeal 
from  the  same,  or  some  specific  part  thereof, 
and  executing  an  undertaking  as  hereinafter 
prescribed,  and  serving  a  copy  of  tbe  notice 
upon  the  adverse  party  or  his  attorney." 
Code  Civ.  Proc  Colo,  tit  9.  e.  35,  p.  123. 
With  these  provisions  in  force,  the  Supreme 
Court  of  Colorado,  In  Alvord  v.  McGauhy, 
4  Colo.  97,  held  that  unless  tbe  filing  of  tbe 
notice  of  appeal  precedes  or  Is  contemjxjran- 
eous  with  tbe  service  thereof,  it  is  Ineffectual 
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for  any  purpose  and  the  appeal  Is  not  per- 
fected. This  was  followed  and  approved  In 
Daniels  v.  Daniels,  9  Colo.  133,  10  Pac.  657, 
consti'Uing  a  statute  then  In  force  In  all  ma- 
terial respects  tbe  same  as  the  one  considered 
in  Alvord  v.  McGanhy  abore. 

5.  The  Idaho  statute  In  force  In  1875  was 
also  Identical  with  the  California  statute 
above.  Laws  Idaho,  tit.  9,  c.  1,  p.  141. 
This  statute  was  considered  In  Slocmn  v. 
Slocum,  1  Idaho,  589,  and  the  Supreme  Court 
of  Idaho  said:  "By  this  statute  it  becomes 
necessary  as  a  part  of  the  notice  that  It 
should  be  filed,  and  consequently  it  must 
precede  or  be  contemporaneous  with  the  serv- 
'ce  of  a  copy  on  the  adverse  party.  This 
has  been  decided  In  California  under  a 
statute  similar  to  ours,  and  in  adopting  its 
statute  we  adopt  the  construction  which 
has  been  given  to  it  by  the  courts  of  that 
state.  Before  the  court  can  take  jurisdic- 
tion of  an  appeal  the  filing  of  the  notice  and 
tbe  service  of  a  copy  thereof  as  prescribed 
by  the  statute  must  be  had,  and  before  the 
notice  is  filed,  it  possesses  none  of  the  ele- 
m^its  of  a  notice,  and  consequently  there  can 
be  no  copy  of  it" 

6.  The  Code  of  Washington  providing  for 
appeals  from  a  Justice  of  the  peace  court  to  the 
superior  court,  in  force  in  1897,  among  other 
things  provided:  "Sec.  1631.  Such  appeal 
shall  be  taken  by  filing  a  notice  of  appeal  with 
tbe  Justice  and  serving  a  copy  on  the  adverse 
party  or  his  attorney.  •  •  •  "  Hill's  Ann. 
St  &  Codes  of  Washington,  p.  612L  This  sec- 
tion was  considered  In  State  ex  rel.  Aliadlo  v. 
Superior  Court,  17  Wash.  54,  48  Pac.  733, 
where  it  is  held  that  the  filing  of  the  notice 
must  precede  the  service,  otherwise  the  su- 
perior court  does  not  acquire  Jurisdiction. 
A  similar  provision  respecting  the  finding  and 
service  of  a  statement  was  considered  in 
Erlckson  v.  Erlcljson,  11  Wash.  76,  39  Pac. 
241,  and  the  same  conclusion  reached. 

T.  In  1876  we  had  in  this  state  the  fol- 
lowing provision  respecting  appeals  to  this 
court  from  the  district  courts:  "Sec.  370.  The 
appeal  shall  be  made  by  filing  with  the  clerk 
of  the  court  in  which  the  Judgment  or  order 
appealed  from  Is  entered,  a  notice  stating 
the  appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  copy  of  the  notice 
upon  the  adverse  party  or  bis  attorney." 
Codified  Statutes  of  Montana  (7th  session, 
1871-72)  tit  0,  c.  1,  p.  107.  This  statute  is 
identical  with  the  California,  Nevada,  and 
Idaho  statutes  above,  and  in  all  material 
respects  the  same  as  the  Washington  and 
Colorado  statutes  quoted.  In  Courtrigbt  v. 
Berklns,  2  Mont  404,  this  court  said:  "The 
statutes  of  California  and  Nevada  regulating 
appeals  are  the  same  as  those  of  this  ter- 
ritory. The  courts  of  these  states  hold  that 
the  filing  of  the  notice  of  appeal  must  pre- 
cede or  be  contemporaneous  with  the  service 
of  the  copy  thereof  to  render  an  appeal  ef- 
fectual. The  failure  of  the  appellants  to 
comply  with  the  Civil  Practice  Act  in  this 


proceeding  is  an  error  which  affects  the 
Jurisdiction  of  this  court.  •  •  *  Appeal 
dismissed." 

8.  But  it  may  be  said  that  the  statutes  con- 
sidered in  the  cases  cited  above,  except  the 
Washington  Case,  relate  to  appeals  from 
courts  of  record,  while  the  statute  now  under 
consideration  relates  to  appeals  from  a  jus- 
tice of  the  peace  court,  and  that  a  different 
construction  should  be  given  to  it.  The  dis- 
trict court  evidently  proceeded  upon  this  the- 
ory, following  the  decisions  of  the  Supreme 
Courts  of  California  and  Idaho.  After  the 
California  cases  above  were  decided,  the  Su- 
preme Court  of  California  in  Coker  v.  Su- 
preme Court  58  Cal.  177,  in  considering  sec- 
tions 974  and  978  of  the  California  Code  of 
Civil  Procedure,  which  correspond  with  sec- 
tions 1760  and  1763  of  our  Code  of  Civil 
Procedure,  without  giving  any  reason  for 
its  conclusion  and  without  referring  to  its 
former  decisions  above,  announced  the  doc- 
trine that  in  order  to  effectuate  an  appeal 
from  a  justice  of  the  peace  court,  three  things 
are  necessary,  namely :  "The  filing  of  a  no- 
tice of  appeal  with  the  justice,  the  service 
of  a  copy  of  the  notice  upon  the  adverse 
party,  and  the  filing  of  a  written  undertaking. 
•  ♦  •  The  mere  order  in  which  they  are 
done  within  that  time  is  not  material."  This 
decision  was  followed  in  Hall  v.  Superior 
Court,  68  Cal.  24,  8  Pac.  509;  Id.,  71  Cal.  550, 
12  Pac.  672.  That  the  decision  in  the  Coker 
Case  waswhoUyllloglcalisdemonstrated  when 
the  legitimate  result  of  such  holding  is  reach- 
ed, as  was  done  In  Dutertre  v.  Superior 
Court,  84  Cal.  535,  24  Pac.  284.  In  that 
case  the  undertaking  on  appeal  was  filed  II 
days  before  the  notice  of  appeal  was  served, 
and  11  days  before  the  adverse  party  had 
any  intimation  that  an  appeal  would  be  tak- 
en, and  notwithstanding  the  California  Code, 
section  978  above,  specifically  confers  upon 
such  adverse  party  the  right  to  except  to  the 
sufficiency  of  the  sureties  within  five  days 
after  the  filing  of  the  undertaking,  as  does 
our  section  1763  above,  the  court  held,  fol- 
lowing the  Coker  Case  above,  that  the  ap- 
peal was  nevertheless  perfected,  a  conclusion 
which  can  have  but  one  result,  namely,  the 
annulment  of  the  provision  permitting  the  ad- 
verse party  to  except  to  the  sufficiency  of 
the  sureties,  for  that  right  is  only  in  ex- 
istence for  five  days  after  the  undertaking 
is  filed;  and  yet  a  court  has  the  same  au- 
thority for  saying  that  the  undertaking  on 
appeal  may  be  filed  before  tbe  filing  or  serv- 
ice of  the  notice,  as  it  has  for  saying  that 
the  notice  may  be  served  before  It  is  filed. 
Either  conclusion  is  directly  opposed  to  the 
express  language  or  the  evident  meaning  of 
the  statute.  In  Reynolds  v.  Corbus,  7  Idaho, 
481,  63  Pac.  884,  the  same  doctrine  is  an- 
nounced as  in  the  Coker  Case.  We  think 
the  result  reached  in  the  Dutertre  Case  above 
is  nothing  short  of  Judicial  legislation,  or, 
what  is  the  same  thing,  a  construction  by  a 
court  of  plain  language  to  mean  what  it  does 
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not  say.  There  Is  not  any  reason  apparent 
which  wlU  give  to  the  same  language  one 
meaning  when  it  applies  to  the  district  court 
practice,  and  a  contrary  meaning  when  ap- 
plied to  the  Justice  of  the  peace  court  prac- 
tice. Assuming  that  the  words,  "The  order 
of  service  is  inunaterlal"  were  intended  to 
mean  that  It  Is  immaterial  whether  the  no- 
tice is  first  filed  or  served,  it  is  worthy  of 
consideration  to  note  that  it  required  an  act 
of  the  Legislature  to  add  those  words  to  sec- 
tion 370  of  the  district  court  practice  act  of 
1871-72,  and  this  court  cannot  undertalce  to 
amend  section  1700  above  in  the  like  particu- 
lar, and  nothing  short  of  an  appropriate 
amendment  would  Justify  the  conclusion  for 
which  respondents  are  contending.  That 
legislation  is  needed  Is  apparent,  but  this 
court  ought  not  to  affect  It  by  construction 
which  does  violence  to  the  language  em- 
ployed. 

9.  The  history  of  our  statutes  regulating 
appeals  Is  of  interest.  By  an  act  approved 
January  12,  1872,  a  civil  practice  act  was 
adopted  which  contained  section  370  quoted 
above,  which  applied  to  appeals  to  the  Su- 
preme Court  It  also  contained  section  411, 
which  applied  to  appeals  from  the  probate 
court,  and  section  742,  which  applied  to  ap- 
peals from  the  Justice  of  the  peace  court. 
Tliese  sections  were  all  of  lilce  Import  By 
an  act  approved  February  16,  1877,  a  year 
after  the  decision  in  Courtrlght  v.  Berklns, 
above,  was  rendered,  sections  370  and  411  of 
the  practice  act  of  1872  were  repealed,  and 
new  sections  adopted  in  lieu  thereof.  Sec- 
tion 409  enacted  in  lieu  of  370,  above,  was 
of  like  import  but  to  it  was  added  the  clause 
"the  order  of  service  is  immaterial"  etc. 
This  act  re-enacted  section  411  above  in 
terms,  as  section  437,  and  did  not  assume  to 
change  in  any  manner  section  742  of  the 
practice  act  of  1872.  These  sections  of  the 
act  of  1877,  and  section  742  above,  were  car- 
ried into  the  revision  of  1879,  First  Division, 
as  sections  409,  437,  and  802,  respectively; 
and  in  the  Compiled  Statutes  of  1887,  First 
Division,  as  sections  422,  4')0,  and  822.  The 
section  resi)ecting  appeals  from  the  probate 
court  became  nugatory  upon  the  adoption  of 
the  Constitution.  The  sections  respecting  ap- 
peals from  the  district  court  and  from  the 
Justice  of  the  peace  court  were  carried  into 
the  Code  of  Civil  Procedure  of  1895,  as  sec- 
tions 1724  and  1700,  respectively. 

10.  It  is  to  be  observed  that  since  1877 
there  has  not  been  any  material  change  in 
any  of  these  sections  referred  to ;  that  while, 
the  section  respecting  the  method  to  t>e  pur- 
sued in  appealing  from  the  district  to  the 
Supreme  Court  was  amended  in  1877,  the  sec- 
tions referring  to  appeals  from  the  Justice 
of  the  peace  to  the  district  court  has  con- 
tinued In  force  without  any  substantial  al- 
teration for  more  than  thirty  years,  and  has 
been  re-enacted  over  and  over  again  without 
modillcatlon  and  with  the  full  knowledge 
which  the  Legislatures  had  <tt  the  construc- 


tion given  a  similar  statute  as  early  as  1S76. 
We  must  presume,  therefore,  that  in  amend- 
ing the  district  court  practice  act  and  re- 
peatedly re-enacting  the  Justice  of  the  peace 
practice  act  without  alteration,  the  Legis- 
lature intended  tliat  the  construction  giv^ 
in  Courtrlght  v.  Berklns  should  apply  to  the 
practice  act  regulating  appeals  from  a  Jus- 
tice of  the  peace  court;  and  as  It  is  the 
province  of  this  court  to  determine  the  in- 
tention of  the  Legislature,  if  possible,  and 
apply  the  law  as  thus  ascertained,  we  are 
not  warranted  now  in  departing  from  tlie 
former  holding  of  this  court  and  from  the 
rule  announced  by  other  courts  in  constru- 
ing like  statutory  provisions.  Neither  do  we 
think  that  the  provisions  of  sections  778  and 
3453  of  the  Code  of  Civil  Procedure  have  any 
application  to  the  question  presented  in  tills 
proceeding. 

11.  We  are  satisfied  that  the  provisions  of 
section  1760  above  were  intended  to  be,  and 
are  in  fact,  mandatory,  and  that  a  party 
wishing  to  appeal  from  a  Justice  of  the  peace 
court  must  pursue  the  statutory  method 
strictly,  and  a  failure  to  do  so  does  not 
divest  the  Justice  of  the  peace  court  of  its 
Jurisdiction.  2  Ency.  Pleading  &  Practice, 
16;  Green  v.  Castello,  35  Mo.  App.  127; 
Sbolty  V.  Mclntyre,  136  III.  33,  26  N.  E.  655. 

12.  As  disclosed  by  the  record  before  us. 
the  district  court  of  Madison  county  was 
without  Jurisdiction  to  try  the  case  of  Hall 
et  al.  V.  Owen  et  al.,  and  a  peremptory 
writ  of  prohibition  should  issue  in  conformi- 
ty with  the  prayer  of  the  petition.  The  writ 
is  directed  to  issue  accordingly. 

Writ  issued. 

BRANTLY,  C.  J.,  and  MILBURX,  JJ., 
concur. 


MUSSELSHELL   CATTLE   CO.   T.   WOOL- 
FOLK   et   al, 
(Supreme  Court  of  Montana.    April  16,  1906.) 

1.  Aniuals— Trespass. 

One  who  knowingly  and  willfully  drirra 
his  stock  upon  unincloFed  lands  of  another 
is  guilty  of  trespass  and  liable  in  damages. 

TRd.  Note. — For  cases  in  point,  see  vol.  2. 
Cent  Dig.  Animals,  §  335.] 

2.  Injunction  —  Pbevbntiom  of  TBESPAsa— 
Gbounus  of  Relief. 

Though,  as  a  general  rule,  equity  will  not 
enjoin  the  commission  of  a  trespass,  yet,  where 
defendants  willfully  drove  their  sheep  upon  plain- 
tiff's land  so  as  to  consume  the  grass  and  water 
whicli  was  necessary  for  the  support  of  plain- 
tiff's cattle  and  thivatened  to  continue  such 
acts,  both  the  impossibility  of  accurately  estimat- 
ing the  damages  in  money  and  the  prevention 
of  a  multiplicity  of  suits  jtistiflea  the  en- 
joining of  further  trespasses. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent.  Dig.  Injunction,  §  lOl.j 

Appeal  from  District  Court,  Yellowstone 
County;  C.  H.  Loud,  Judge. 

Action  by  the  Musselshell  Cattle  Company 
against  Ale^  Wooifollt  and  .another.    .From 
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an  order  rpfusing  to  dissolve  a  temporary  In- 
Jnnctlon,  defendants  appeal.    Affirmed. 

Harry  A.  Groves  and  J.  B.  Herford,  for 
apjiollauts.    W.  M.  Joliustou,  for  respondent. 

BRAXTI..Y,  C.  J.  Appeal  from  an  order 
refusing  to  dissolve  a  temporary  Injimctlon. 
The  Injunction  was  Issued  upon  the  verified 
complaint  without  notice.  Thereupon  the  de- 
fendants moved  for  a  dissolution,  on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  entitle  the  plaintlflF  to  an 
Injunction.  Omitting  the  formal  parts  there- 
of, the  complaint  alleges,  in  substance,  that 
the  plaintlfT  Is  now,  and  for  a  long  time  has 
been,  in  possession  and  entitled  to  the  pos- 
session of  several  thousand  acres  of  land 
(giving  a  description  thereof  by  number  of 
section,  to^A'nsbip,  and  range)  In  Yellowstone 
county;  that  It  is  tlie  owner  of  part  of  these 
lands  In  foe  and  holds  others  under  contract 
of  pin-chase  from  the  Northern  Pacific  Rail- 
way Company,  and  still  others  under  lenses 
from  the  state  of  Montana,  the  latter  being 
school  lands;  that  all  of  said  lauds  arc  sur- 
veyed and  are  well  stocked  with  native  grass- 
es and  valuable  for  grazing  live  stock;  that 
there  are  numerous  watering  places  upon 
certain  described  portions  thereof,  created 
by  plaintiff  by  the  digging  of  wells  and  the 
construction  of  reservoirs  and  other  like 
devices  for  storing  and  holding  water;  that 
these  lauds  are  useful  to  plaintiff  solely  for 
the  purpose  of  grazing  sheep,  cattle,  horses, 
and  other  stock,  and  constitute  In  large  meas- 
ure its  winter  range;  that  i)ialntlff  reijulres 
all  of  the  grasses  thereon  and  all  the  water 
at  said  watering  places  for  tlie  proper  care, 
feeding,  and  watering  of  its  stock  during  all 
the  seasons  of  the  year;  that  none  of  the  said 
lands,  except  a  small  i>ortion  thereof,  are 
inclosed;  that  defendants  are  engaged  as  co- 
partners in  the  business  of  breeding,  rais- 
ing, buying,  and  selling  sheep,  owning  large 
bands  of  them,  which  they  graze  ui)on  the  public 
range  In  Yellowstone  and  Fergus  counties, 
holding  the  same  in  herd;  that,  though  they 
and  their  employ^  have  been  and  are  well 
acquainted  with  the  boundaries  of  plaintiff's 
said  lands,  they  have  willfully,  deliberately, 
and  Intentionally  on  numerous  occasions 
daring  Ihe  past  five  years,  and  do  now,  bold 
In  herd  and  graze  on  the  said  range  of  the 
plaintiff,  large  bands  of  f^heep,  and  that  said 
sheep  have  eaten  and  consumed,  and  do  now 
constune,  the  grasses  and  verdure  thereon 
and  also  the  water  at  said  watering  places, 
to  the  great  detriment  and  Injury  of  the 
plaintiff;  that,  though  fre<iuently  during  the 
month  of  December,  1!X>5.  and  at  many  other 
times,  the  plaintiff  has  requested  the  defend- 
ants to  desist  from  so  using  pinlutieTs  lands, 
tbe  defendants  have  refused  to  do  so,  and  con- 
tinue, and  threaten  to  continue,  their  tres- 
passes as  aforesaid;  and  that  the  plaintiff 
has  no  plain,  st>eedy,  and  adequate  remedy  at 
law  by  which  It  may  obtain  redress,  because 
many  different  suits  will  be  required,  and 


the  amount  of  damage  so  wrought  by  d©-' 
feudants  cannot  be  estimated  in  money.  It 
will  be  observed  that,  though  it  appears  that 
a  portion  of  the  lands  described  are  inclosed, 
no  conii)lalnt  Is  made  that  the  defendants 
have  In  any  way  broken  any  Indosure  or 
conunltted  trespasses  upon  lands  within  it. 
The  wi'ong  complained  of  is  the  continued 
herding  of  sheep  by  defendants  upon  plain- 
tifTs  uninclosed  lands,  willfully  and  against 
plaintiff's  protest,  whereby  the  lauds  are 
depastured  and  rendered  useless  to  the  plain- 
tiff. 

On  the  argument  In  this  court,  counsel  for 
appellants  correctly  assumed  It  to  ho  the  rule 
In  this  jurisdiction  that  one  who  knowingly 
and  willfully  drives  his  stock  upon  lands 
of  another,  though  uninclosed.  Is  guilty  of  a 
trespass  and  must  respond  in  damages  at 
the  suit  of  the  latter.  In  any  event,  any 
doubt  on  this  subject  was  set  at  rest  by  the 
decision  of  this  court  in  Monroe  v.  Cannon, 
24  Mont.  317,  01  Pac.  863,  81  Am.  St.  Rep. 
430.  In  that  case,  while  recognizing  the  doc- 
trine that  tbe  common-law  rule  that  the 
owner  of  domestic  animals  Is  bound  at  his 
peril  to  keep  them  within  his  own  inclosure, 
so  that  they  may  not  trespass  upon  his 
neighlK)r's,  has  never  been  in  force  In  this 
state,  this  court  held  that  one  who  knowingly 
and  willfully  permitted  his  sheep  to  be  herd- 
ed upon  the  lands  of  another,  and  to  de- 
pasture the  same,  must  respond  in  damages 
to  the  owner  thereof.  Indeed,  this  rule  pre- 
vails generally  throughout  the  public  land 
states  and  territories,  and  has  been  recog- 
nized In  the  federal  courts.  12  Am.  &  Eng. 
Euc.  I^w  (2d  Ed.)  1045,  and  collection  of 
cases  in  note;  Buford  v.  Houtz,  133  U.  S. 
320,  10  Sup.  Ot  305,  33  L.  Ed.  018;  Lazarus 
v.  Phelps,  152  U.  S.  81,  14  Sup.  Ct.  477,  3S 
L.  Ed.  303. 

The  only  contention  made  was  that  a  court 
of  equity  will  in  no  case  assume  jurisdiction 
to  enjoin  a  trespass,  unless  the  title  of  plain- 
tiff is  admitted  or  clearly  established,  and  the 
injury  being  done  or  threatened  is  irreparable 
because  not  susceptible  of  complete  pecuniary 
compensation,  and  that  the  allegations  of  the 
complaint  do  not  mai^e  out  such  a  case. 
There  Is  no  rule  better  settled  than  that  a 
court  of  e(iulty  will  not  interfere  to  enjoin 
a  trespass  when  there  is  an  adequate  remedy 
at  law.  It  has  been  repeatedly  recognized 
and  applied  by  this  court.  Heaney  v.  Butte 
&  Montana  Com,  Co.,  10  Mont.  590,  27  Pac. 
379;  King  et  al.  v.  Mullins  et  al.,  27  Mont 
304,  71  Pac.  155;  Ilarley  et  al.  v.  Montana 
Ore  Pur.  Co.,  27  Mont.  388,  71  Pac.  407. 
Though  the  rule  as  stated  in  the  case  of 
Ileaney  v.  Butte  &  Montana  Cora.  C^o.,  fomid- 
ed  upon  the  case  of  Jerome  v.  Ross,  7  Johns. 
Ch.  (X.  Y.)  315,  11  Am.  Dec.  484,  was  after- 
wards modified  In  Lee  v.  Watson,  15  Mont. 
22S.  ;?8  Pac.  1077,  because,  in  view  of  the 
tendency  of  tbe  later  decisions,  it  was  stated 
too  broadly  as  applied  to  the  facts  presented, 
that  case  nevertheless,  generally  speaking, 


uigitizea  Dy  ' 


ioogle 


.876 


So  PACIFIC  REPORTEH. 


(Mout. 


states  the  rule  correctly.  An  adequate  rem- 
edy always  exists  where  the  damages  can  be 
estimated  In  money,  and  the  only  purpose 
sought  by  the  action  Is  to  determine  the 
amount.  If,  however,  there  are  peculiar 
circumstances  In  the  case,  as  that  the  tres- 
pass is  continued  or  repeated  so  that  Its  re- 
dress would  retiuire  a  multiplicity  ot  suits, 
or  the  injury  is  of  such  a  nature  that  it  can- 
not be  estimated  in  money,  the  courts  do  not 
hesitate  to  grant  relief  by  injunction.  Such 
a  case  was  Sankey  v.  St.  Mary's  Female 
Academy,  8  Mont  265,  21  Pac.  23,  in  which 
the  defendant  was  enjoined  from  erecting 
a  fence  in  an  alley  way  jointly  owned  by 
the  plnintiflF  and  defendant  and  separating 
their  respeotlve  premises,  so  as  to  close  the 
windows  on  that  side  of  plaintiff's  house, 
thus  excluding  light  and  air.  This  was  a 
case  of  continuing  trespass  involving  rights 
Injury  to  which  could  not  be  estimated  in 
money.  In  Palmer  v.  Israel  et  al.,  13  Mont 
209,  33  Pnc.  134,  the  plaintiff  had  a  contract 
to  pave  and  curb  a  portion  of  Main  street  in 
tlie  city  of  Helena.  While  engaged  in  doing 
so,  he  was  excluded  from  the  street  by  re- 
spondent and  others,  and  thus  hindered  and 
delayed  in  the  performance  of  his  contract. 
The  district  court  on  motion  dis-soived  a  tempo- 
rary injunction  granted  at  the  (K)mmence- 
ment  of  the  action,  upon  tlie  theory  tliat  It 
had  no  e<iuitable  jurisdiction;  but.  on  apjieal 
of  this  court,  tlie  order  of  dissolution  was 
reversed.  In  deciding  the  case  the  court 
<luoted  with  approval  from  the  text  of  Mr. 
Pomeroy  (Kquity  Jurisprudence  I2d  Ed.] 
laai),  as  follows:  "If  the  trespass  is  con- 
tinuous in  its  nature.  If  repeated  acts  of 
wrong  are  done  or  threatened,  although  each 
of  these  acts  taken  by  itself  may  not  be 
destructive,  and  the  legal  remedj'  may  there- 
fore be  adequate  for  each  single  act  if  it 
stood  alone,  then  also  the  entire  wrong  will 
l)e  prevente<l  or  stopped  by  injunction,  on  the 
ground  of  avoiding  a  repetition  of  similar 
actions."  In  JA-e  v.  Watson,  supra,  the  de- 
fendant ajjpeared  to  have  been  guilty  of  re- 
peated tresitasses  in  plowing,  seeding,  and 
cultivating  land  which  belonged  to  tiie  plain- 
tiff and  against  the  warnings  and  protests 
of  the  plaintiff.  Plaintiff  repeatedly  tried  to 
plow  anri  cultivate  his  land.  Iiut  was  always 
interfered  with  by  defendant.  This  was  a 
case  of  wanton  and  repeated  trespass.  While 
It  appeared  further  tliat  the  defendant  was 
insolvent,  yet  we  apprehend  that  was  only  an 
additional  fact  tending  to  show  irreparable 
damage,  and  that  the  court  would  have 
jiroperly  iss\ied  the  injunction  if  this  fact  had 
not  ai>peared.  on  the  theory  tiiat  the  repcate<l, 
wanton  trcs])ass  was  sufficient  to  give  the 
court  jurisdiction. 

The  facts  in  tlie  complaint  here  show  a 
case  falling  clearly  witiiin  tlie  principle  of 
the  cases  of  Sankey  v.  St.  Mary's  Female 
Academy,  Palmer  v.  Israel  et  al.,  and  Lee  v. 
Watson,  supra.  In  each  of  tliein  the  right 
involved  was  such  that  an  action  for  damages 


would  have  afforded  no  adequate  remedy,  con- 
ceding that  the  damages  were  susceptible  of 
computation  in  money.  So  la  the  present 
case.  The  lands  of  plaintiff  are  fit  for  pastur- 
age only.  It  would  hardly  be  itossllrie  to 
measure  adequately  in  money  the  value  of 
the  wild  grasses  grown  thereon.  They  can- 
not be  harvested,  and  their  value  thus  as- 
certained. Plaintiff  could  use  them  only  by 
having  bis  stock  eat  them,  and  their  value 
could  only  be  manifested  in  the  improved 
condition  of  its  flocks  and  herds.  Xor  can 
the  amount  of  water  consumed,  or  its  value, 
be  estimated.  Again,  the  trespasses  are  con- 
stantly repeated,  and,  though  wamf-d  to  de- 
sist, defendants  iiersevere  in  their  wrongtlo- 
ing.  Many  suits  would,  in  all  probability, 
be  necessary  to  obtain  any  sort  of  redress, 
even  if  the  injury  resulting  from  each  sepa- 
rate invasion  of  plaintiff's  rights  cxiuld  be  ade- 
quately estimate«l.  The  facts  also  bring  it 
clearly  within  the  principle  stated  by  Mr. 
Poineroy  in  his  text  quoted  alwve.  E.special- 
ly  is  this  apparent  when  attention  is  called  to 
the  condition  of  the  record  before  us.  For 
the  defendants  do  not  in  any  way  controvert 
the  plaintifTs  title,  and,  for  present  puriwses, 
we  must  assume,  cannot  do  so.  They  make 
no  objection  to  tlie  form  in  which  the  facts 
are  stated  in  the  complaint,  but  merely  rel.v 
uijon  the  general  princiiile  that  a  court  of 
ecpilty  will  not  Interfere  by  injunction  to 
restrain  a  trespass.  While  upon  the  final 
hearing  upon  tlie  merits,  after  the  Issues  are 
made  up,  otlier  questions  may  arise  which 
will  constitute  a  complete  defense  to  the 
plaintifTs  action,  ujton  the  record  before  us 
we  tliink  the  injunction  was  i)roperIy  issuetl. 
and  that  tiie  order  of  tlie  court  refusing  to 
dissolve  it  was  correct  It  is  accordingly 
ntflrmed. 
Affirmed. 

3IILBURX  and  IIAIXOWAT,  JJ,  concur. 


TAXXER  V.  BOWEX. 

(Supromp  Court  of  ilontana.    April  10.  1000.) 

AssKiNME.NTs— Satisfied  Cl.itms— Payme.m. 
Tlip  ownor  of  a  liorw  let  the  samp  to 
yilaintilf,  a  iivpry  stablp  keeper,  who  hirpfl  thp 
iiorap  to  defpiidant  to  drive.  After  being  drivpu 
tlip  iiorse  dip(l  from  thp  ailPKcU  nexligence  o( 
dpfpndBiit.  wliprpnpon  thp  ownpr  assorto<l  a 
clfilni  against  both  plaintiff  and  dpfendanl. 
I'laintift  adniittpd  tlip  ownpr's  claim,  paid  liini 
tbp  value  of  thp  horse  in  satisfaction  therpot'. 
and  took  an  assi^niiiont  of  the  owner's  cause 
of  action  against  defendant,  and  as  sucli  as- 
signee sued  ilefpiidant  to  recover  tiie  valnp  of 
the  horse,  allpeiiig  tliat  tiie  cause  of  its  dpath 
resulted  from  defendant's  negligence.  Held  that. 
as  plaintiff's  payment  of  tlie  value  of  the  horse 
to  the  owner  satisfied  any  cause  of  action  tlint 
he  had  for  the  loss  of  the  horse,  plaintiff  whs 
not  entitled  to  recover  for  such  loss  as  the 
owner's  assignee. 

Appeal  from  Pistrict  Court,  Teton  County ; 
J.  E.  Erickson,  Judge. 
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Action  by  Ed.  Tanner  against  J.  R.  Bcytven. 
From  a  Judgment  for  plaintiff,  defeudant  ap- 
peals.   Reversed. 

E.  S.  Bishop,  for  appellant 

irOLIXJWAY,  J.  Tbe  facts  disclosed  by 
the  record  are  that  John  H.  Devlin  was  the 
owner  of  a  certain  horse  and  let  It  to  the 
plaintiff  Tanner,  who  was  a  livery  stable 
keeper  at  Conrad,  Teton  county,  for  nse  in 
his  livery  business.  The  defendant  Bowen 
hired  a  team  and  buggy  from  Tanner  on 
■December  1,  1904,  to  drive  to  Chouteau,  and 
the  Devlin  horse  and  another  were  fumlsh- 
•ed  to  him  by  Tanner.  Bowen  made  the  trip 
with  the  team  to  Chouteau,  and  on  the  fol- 
lowing morning  it  was  ascertained  that  the 
Devlin  horse  had  died.  Devlin  asserted  a 
claim  for  the  ^  alue  of  the  horse  against  both 
Tanner  and  Bowen  and  demanded  a  settle- 
ment for  the  same  from  each.  Upon  the 
trial  It  was  made  to  appear  that  Tanner  ad- 
mitted Devlin's  claim,  acknowledged  his  own 
liability,  paid  to  Devlin  the  value  of  the 
horse  in  satisfaction  of  Devlin's  claim,  took 
an  assignment  of  Devlin's  cause  of  action  as 
against  Bowen,  and  as  such  assignee  brought 
this  action  to  recover  from  Bowen  the  value 
-of  tbe  horse,  alleging  in  his  complaint  that  the 
death  of  the  horse  was  caused  by  negligence 
•on  the  part  of  Bowen.  The  answer  denies 
any  negligence  on  Bowen's  part  A  verdict 
was  returned  in  favor  of  the  plaintiff,  a  Judg- 
ment entered  thereon,  and  from  the  Judgment 
and  an  order  denying  him  a  new  trial,  the  de- 
fendant appealed. 

The  only  error  assigned  in  the  brief  of  ap- 
pellant is  that  tbe  court  erred  In  refusing  to  In- 
struct tbe  jury  to  return  a  verdict  for  the  de- 
fendant as  requested  by  him.  In  discussing 
this  alleged  error,  counsel  for  appellant  makes 
three  distinct  contentions,  only  one  of  wbicb 
It  will  be  necessary  to  consider.  It  is  said 
that  plaintiff  Tanner,  having  paid  to  Devlin 
the  amount  of  Devlin's  claim  in  satisfaction 
of  tbe  same,  thereby  discharged  Bowen  from 
liability.  As  to  whether  Tanner  was  In  fact 
liable  might  be  a  question,  but  this  liability 
was  admitted.  The  payment  by  Tanner  to 
Devlin  and  tbe  attempted  assignment  of  Dev- 
lin's cause  of  action  operated  as  a  complete 
-satisfaction  of  Devlin's  claim  and  a  release 
of  Tanner  from  any  further  liability.  In 
I>eddy  v.  Barney,  139  Mass.  ii94.  2  N.  E.  107, 
It  Is  said:  "The  validity  and  effect  of  a  re- 
Ic^nse  of  a  cause  of  action  do  not  depend  uix>n 
the  validity  of  the  cause  of  action.  If  the 
claim  Is  made  against  one  and  released,  all 
who  may  be  liable  are  discharged,  whether 
the  one  released  was  liable  or  not"  The 
principle  underlying  this  decision  Is  that  If 
when  the  release  was  given,  Devlin  was  as- 
serting against  Tanner  a  liability  for  the 
same  act  for  which  Tanner  now  asserts  the 
liability  of  Bowen,  the  two  causes  of  action 
4ire  the  same  and  the  release  of  one  dischar- 


ges tbe  other.  The  decision  above  Is  refer- 
red to  with  approval,  and  tbe  doctrine  there 
announced  is  again  asserted,  in  Miller  v. 
Beck,  108  Iowa,  573,  79  N.  W.  344,  and  numeiv 
ous  other  cases  are  cited  in  support  of  the 
conclusion  reached.    1  Cyc.  317. 

If  Devlin,  Instead  of  merely  presenting 
bis  demand  against  Tanner  and  Bowen  sep- 
arately, had  sued  each,  as  he  might  have 
done,  and  had  recovered  a  judgment  against 
each,  and  if  Tanner  bad  then  paid  tbe  Judg- 
ment against  himself  and  bad  taken  an  as- 
signment from  Devlin  of  tbe  Judgment 
against  Bowen,  tbe  situation  would  not  have 
been  different  from  that  which  is  presented 
by  this  record,  and  under  those  circumstances 
it  is  quite  clear  that  the  Judgment  against 
Bowen  could  not  liave  been  enforced.  A 
case  directly  In  point  is  Gross  v.  Pennsyl- 
vania P.  &  B.  R.  Co.  (Sup.)  20  N.  Y.  Supp.  28. 
The  plaintiff  recovered  separate  Judgments 
against  the  Pennsylvania,  etc..  Railroad  Com- 
pany and  the  Central  New  England,  etc.. 
Railroad  Company  for  an  injury  caused  by 
tbe  negligent  acts  of  those  companies.  Tbe 
New  England  Company  paid  the  Judgment 
against  it  and  took  an  assignment  of  tbe 
Judgment  against  tbe  Pennsylvania  Company. 
The  Pennsylvania  Company  then  moved  the 
court  to  cancel  tbe  Judgment  against  It  In 
reversing  tbe  trial  court  for  refusing  this  mo- 
tion, the  Supreme  Court  of  New  York  said: 
"It  Is  claimed  by  the  assignee  of  the  Judg- 
ment that,  as  between  it  and  the  defendant 
(the  Pennsylvania  (Company),  it  was  the  negli- 
gence of  the  latter  that  caused  the  injury, 
♦  •  •  and  that  hence  It  is  not  precluded 
from  recovering  indemnity  or  contribution 
from  Its  co-tort  feasor.  This  may  well  be, 
but  has  no  effect  on  this  application.  On  this 
motion  the  Central  New  England,  etc..  Com- 
pany has  but  the  same  rights  as  its  assignor, 
the  plaintiff.  As  the  plaintiff  could  not  col- 
lect anything  from  the  defendant  after  satis- 
faction by  tbe  other  company,  his  assigns 
cannot." 

Section  571  of  the  Code  of  Civil  Procedure 
provides :  "In  the  ease  of  an  assignment  of 
a  thing  In  action,  tbe  action  by  the  assignee 
is  without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of,  or  before, 
notice  of  the  assignment,"  etc.  If,  then,  when 
Devlin  a.s8lgned  his  pretended  cause  of  ac- 
tion against  Bowen  to  Tanner,  he  (Devlin) 
had  been  paid  by  Tanner  for  all  damages 
sustained  by  him,  under  the  circumstances 
of  this  case  the  defense  of  payment  or  satis- 
faction could  have  been  Interposed  by  Bowen, 
and  when  these  facts  were  developed  upon 
the  trial,  the  defendant's  request  for  an  In- 
struction for  a  verdict  In  bis  favor  should 
have  been  granted.  Devlin  having  been  paid 
and  satisfied  by  Tanner,  did  not  have  any 
cause  of  action  against  Bowen  which  he 
could  assert  In  court  himself,  and,  of  course, 
If  he  could  not  assert  it  bis  assignee  could 
not 
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Tbe  Judgment  and  order  are  reversed,  and 
tlie  cause  remanded  for  further  proccedtnga 
Rerersed  and  remanded. 

BRANTLY,  C.  J.,  concurs. 

MILBURN,  J.,  not  baviu);  beard  tbe  argu- 
ment, takes  no  part  iu  tbe  foregoing  decision. 


CASE  et  nl.  v.  KRAMER. 
(Supreme  Court  of  Montana.    April  21,  1000.) 

1.  Appeal— Aw ABDi KG  Xew  Tbial— Review. 

An  order  granting  a  motion  for  a  new  trial 
wiiich  does  not  desiguate  on  which  of  the 
Kronnds  mentioned  in  the  motion  it  was  mado 
will  be  affirmed  if  justitied  by  any  one  of  the 
grounds. 

2.  Xew  Tbiai,  — Gbocnds  —  Discbetion   of 
Court. 

A  new  trial  may  be  demanded  as  a  matter 
of  right  for  errors  at  law  prejudicially  affect- 
ing the  rights  of  the  moving  party,  and  iu 
such  a  case  the  court  has  no  discretion  on  tbe 
error  being  made  manifest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  §  10.] 

3.  Same— Discbetion  op  CorRT— Review. 

Where  the  ground  for  a  new  trial  is  newly 
discovered  evidence  or  insufficiency  of  the  evi- 
dence to  justify  the  verdict,  the  motion  is 
addressed  to  the  discretion  of  the  court,  and 
its  action  will  not  be  disturbed  on  ai)peal  un- 
less it  appears  that  there  has  been  an  abuse 
of  discretion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Xew  Trial,  $$  0,  10.] 

4.  Fbauus,  Statute  of  —  Sale  of  Goods  — 
Pabt  Payment— Effect. 

Code  Civ.  I'roc.  «  .•{27(5,  and  Civ.  Code, 
a  2185,  2340,  provide  that  a  contract  for  the 
sale  of  goods  must  be  in  writing  unless  tbe 
buyer  pays  a  part  of  the  purchase  money. 
An  agent  orally  employed  to  -sell  cattle  was 
instructed  to  require  a  part  payment  of  the 
purchase  price.  The  agent  procured  a  pur- 
chaser who  made  a  partial  payment.  Udd, 
that  the  contract  of  sale  was  valid  notwith- 
standing Civ.  Code,  §  SOS.'i,  declaring  that 
authority  to  enter  into  a  contract  required  by 
law  to  be  in  writing  can  only  be  given  in 
writing. 

5.  Principai.   and   Agent  —  Authority    of 
Agent— Excess  of  Authority. 

An  agent  employed  to  sell  cattle  was  in- 
structed to  require  a  partial  cash  payment. 
He  accepted  a  check  payable  to  bis  principal 
which  was  paid  and  the  money  went  to  the  prin- 
cipal's ac'.'ount.  Held,  that  though  the  agent 
had  no  aathority  to  accept  the  check,  the  sale 
was  valid  as  tbe  principal  actually  obtained 
a  partial  payment. 

Appeal  from  District  Court,  Dawson  Coun- 
ty;  C.  H.  Loud,  Judge. 

Action  by  W.  E.  Case  and  another,  coimrt- 
ners  as  Case  &  Truscott,  against  M.  L.  Kram- 
er. From  an  order  granting  a  new  trial  aft- 
er verdict  and  Judgment  for  defendant,  be 
appeals.    Affirmed. 

Geo.  W.  Farr  and  O.  F.  Goddard,  for  appel- 
lant. T.  J.  Porter  and  Sydney  Sanner,  for 
respondents. 

BRAXTLT,  C.  .T.  This  action  was  brought 
to  recover  damages  for  the  breach  of  a  writ- 


ten contract,  under  tbe  terms  of  which,  it  Is 
alleged,  defendant  on  Xovember  27,  1899, 
sold  to  plaiutlfTs,  as  copartners,  certain  cat- 
tle and  agreed  to  deliver  them  at  any  time 
from  May  1  to  15,  1900,  at  a  designated 
place  in  Dawson  county.  It  Is  alleged  by 
plaintiffs  that  they  negotiated  the  contract 
with  defendant  through  one  Courtney,  de- 
fendant's agent,  duly  empowered  to  act  In 
that  behalf ;  tliat  they  made  a  cash  payment 
of  $5,000  required  by  its  terms,  which  was 
received  and  retained  by  the  defendant: 
that  they  were  ready  and  able  to  make  pay- 
ment of  tbe  balance  of  the  purchase  price  at 
the  time  and  place  of  delivery,  as  well  as  to 
comply  with  all  the  terms  and  conditions  of 
tbe  <ontract  to  be  by  them  performed;  bnt 
that  defendant  failed  to  perform  the  contract 
on  his  part  by  refusing  to  deliver  tbe  cattle 
at  the  time  and  place  agreed  uiwn,  or  at  all. 
to  the  plaintiffs'  damage  in  the  sum  of 
$15,000.  A  copy  of  the  contract  is  set  forth 
In  tbe  complaint.  It  recites  the  different 
classes  of  cattle  sold  and  the  price  per  head 
to  be  paid  for  each  class,  and  Includes  all  the 
cattle  bearing  tbe  brands  of  the  defendant  at 
the  date  of  Its  execution,  "with  the  calves 
thrown  In  and  not  to  be  paid  for."  The  re- 
ceipt of  $.5,000  iu  cash  is  acknowledged.  The 
answer  is  a  general  denial.  A  trial  upon  the 
issues  thus  presented  resulted  in  a  verdict 
and  Judgment  for  defendant  By  a  general 
onler  the  court  granted  plaintiffs'  motion  for 
a  new  trial.  From  tills  order  tbe  defendant 
has  appealed. 

The  grounds  of  the  motion  are  errors  of 
law  iu  rulings  upon  the  admission  and  exclu- 
sion of  evidence,  and  in  instructing  the  Jury, 
and  insufficiency  of  the  evidence  to  Justify 
tbe  verdict.  Since  the  order  does  not  desig- 
nate upon  which  of  the  grounds  mentioned  It 
was  made,  it  must  be  affirmed  if  Justified  by 
any  one  of  them.  Respondents  insist  that 
the  granting  of  a  motion  for  a  new  trial  rests 
entirely  in  tlie  discretion  of  the  trial  court 
and  that  for  that  reason  the  order  appealed 
from  should  be  affirmed.  For  errors  at  law 
prejudicially  affecting  the  rights  of  the  mov- 
ant, a  new  trial  may  be  demanded  as  a  mat- 
ter of  right  In  such  case  the  court  has  no 
discretion,  if  tbe  error  is  made  manifest 
State  V.  Schnepel,  23  Mont  52.3.  58  Pac.  88a 
When  the  ground  is  newly  discovered  evi- 
dence or  insufficiency  of  the  evidence  to  justi- 
fy tbe  verdict,  the  motion  is  addressed  to 
tbe  discretionary  power  of  the  court,  and  Its 
action  in  the  premises  will  not  be  di>turbed 
by  tbe  appellate  court  unless  it  apiiears 
that  tliere  has  been  a  clear  abuse  of  this 
power.  State  v.  Schnepel.  supra  ;  In  re  Col- 
bert's Estate,  31  Mont  477,  78  Pac.  071,  80 
Pac.  248 ;  Gillies  v.  Clarke  Fork  Coal  M.  Co., 
32  Mont.  320,  80  Pac.  370 ;  Hamilton  v.  Xel- 
fon.  22  ^lont.  .").S9,  57  Pac.  140;  Ilarrington 
V.  Butte  &  Boston  M.  Co..  27  Mont.  1,  09  Pac. 
102;  Rand  v.  Kipi),  27  Mont  138,  C9  Pac. 
714;  State  v.  Landry,  29  Mont  218,  74  Pac 
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418.  An  examination  of  tbe  record  tevealB 
the  fact  tbat  upon  every  iasne  pceaented  by 
the  pleadings,  the  evidence  Introdnced  at  the 
trial  Involves  an  Irreconcilable  conflict  For 
this  reason  alone,  we  are  of  the  opinion  that 
the  order  of  the  district  court  was  properly 
made. 

It  appears  from  the  testimony  Introduced 
by  the  plaintiffs,  that  during  the  latter  part 
of  August,  1880,  the  defendant,  being  desir- 
ous of  closing  out  hla  cattle  Interesta  In  Daw- 
son county,  went  to  one  William  Courtney, 
a  broker  in  Miles  City,  Custer  county,  and 
listed  bis  stock  with  him  for  sale,  stating  to 
blm  the  character  of  the  different  classes  of 
cattle  he  had  and  the  prices  he  asked.  He 
thereupon  dictated  a  circular  letter,  to  be 
addressed  by  the  broker  to  various  persons 
who  might  desire  to  buy  his  cattle^  stating 
tbe  terms  upon  which  he  wished  to  sell. 
Among  other  things,  this  circular  letter  stated 
the  number  of  steers  of  various  ages  owned 
l>y  the  defendant,  and  also  of  cows  and  heif- 
ers. It  also  stated  that  there  had  been 
branded  the  preceding  spring  144  calves, 
tliat  there  would  probably  l>e  branded 
.that  fall  60  or  00  more,  and  that  under 
tbe  terms  of  tbe  sale  the  calves  would  be 
thrown  In.  A  cash  payment  of  $5  per  bead, 
amounting  to  $5,000,  was  required.  The 
place  of  delivery  designated  was  Miles  City 
stockyards.  He  thereupon  went  to  his  home, 
•ome  12S  miles  away,  in  Dawson  county. 
In  the  meantime,  and  prior  to  November  24th, 
there  was  some  correspondence  between  him- 
self and  Courtney  as  to  the  sale  of  the  cat> 
tie ;  and  on  or  about  November  13th  Courtney 
wrote  tbe  defendant  that  he  had  possibly 
secured  a  purchaser  for  his  cattle  to  t>e 
-delivered  at  a  designated  place  In  Dawson 
-county  on  or  about  May  15th,  upon  the  con- 
ditions and  at  the  prices  fixed  by  the  defend- 
ant On  November  24th  the  defendant  went 
to  Miles  City  end  saw  Courtney.  According 
to  Courtney's  statement  he  was  then  told 
by  the  defendant  to  close  up  the  sale.  On 
leaving  Miles  City  the  defendant  met  plalur 
tiff  Case  a  short  distance  from  tbe  town,  and, 
tn  a  conversation  then  had  with  him  with 
reference  to  the  purchase  of  tbe  cattle,  told 
blm  to  go  to  Courtney  and  buy  the  cattl& 
On  November  27th,  after  negotiations  l>e- 
tween  Case  and  Courtney  extending  over  two 
or  three  days.  Case  bought  the  cattle  at  the 
stipulated  price  and  paid  the  $5,000  required 
by  the  defendant  This  he  paid  to  Courtney 
by  his  check,  which  was  afterwards  de- 
posited by  Courtney  In  one  of  the  banks  In 
Miles  City  and  paid  to  tbe  credit  of  tb6 
defendant  The  memorandum  set  forth  In 
the  complaint  was  then  drawn  by  Courtney 
and  signed  by  the  plaintiff  Case  on  behalf 
0f  himself  and  his  coplaintlff,  and  by  Court- 
ney for  the  defendant  Courtney  immediate- 
ly notified  tbe  defendant  by  mall,  enclosing 
a  copy  of  the  contract  So  tbe  matter  stood 
until  about -December  28th.    The  defehdant 


then  visited  Iflles  OKy  and  called  on  pla&i- 
tlfl  Case.  Referring  to  the  contract  of  sale 
entered  into  by  Courtney  in  his  behalf,  he 
said  to  Case  that  he  would  not  deliver 
the  cattle  under  the  terms  of  the  contract, 
unless  Case  and  his  coplaintlff  would  pay 
blm  an  additional  $6  per  head  for  one  class 
of  cattle  designated  In  the  contract  as  Colo- 
rado cattle.  This  additional  demand  amount- 
ed to  $1,300.  Case  refused  to  make  this  con- 
cession. Thereupon  Kramer  notified  the 
bank  tliat  he  would  not  accept  the  money 
and  also  wrote  to  plaintiffs  that  he  did  not 
Intend  to  abide  by  tbe  contract  At  the 
same  time  be  also  wrote  Courtney  saying 
tbat  be  would  not  ratify  the  contract  and 
that  bis  reason  therefor  was  that  in  making 
it  Courtney  bad  not  obeyed  his  instructions. 
Kramer  denied  that  he  had  a  conversation 
with  Case  on  November  24th  or  at  any  other 
time,  referring  him  to  Courtney.  He  denied 
that  he  ever  authorized  Courtney  to  enter 
into  any  contract  of  any  character  or  de- 
scription for  him  with  reference  to  the  cattle^ 
or  to  accept  any  payment  for  him  of  a  part 
of  the  purchase  price.  He  stated  that  be 
employed  Courtney  for  the  sole  purpose  of 
finding  him  a  purchaser  with  whom  be  In- 
tended to  arrange  the  terms  of  the  sale  him- 
self, without  the  Intervention  of  any  agent. 
It  does  not  appear  tbat  Kramer  specially 
authorized  Courtney  to  enter  Into  a  written 
contract  nor  that  he  indicated  how  tbe  cask 
payment  should  be  made.  Upon  these  facts 
we  do  not  think  tbe  court  abused  its  dis- 
cretion In  granting  the  order. 

Counsel  say,  however,  that  under  section 
82T6  of  the  Code  of  Civil  Procedure,  and  sec- 
tions 2185  and  2340  of  the  Civil  Code,  tbe 
contract  of  sale,  in  order  to  be  valid,  must 
have  been  in  writing  and  signed  by  Kramer 
or  his  duly  authorized  agent  and  since  It 
does  not  appear  that  Courtney's  authority 
was  In  writing,  the  contract  as  made  by  him 
was  void.  In  support  of  this  contention  they 
cite  also  section  3085  of  the  Civil  Code.  This 
section  declares:  "An  oral  authorization  Is 
sufficient  for  any  purpose,  except  that  an  au- 
thority to  enter  Into  a  contract  required  by 
law  to  be  In  writing  can  only  be  given  by  an 
Instrument  in  writing."  The  fallacy  Involv- 
ed in  the  contention  is  the  assumption  that 
the  contract  falls  In  the  class  of  those  that 
must  be  evidenced  by  writing,  under  the 
sections  of  tbe  Civil  Code  and  of  the  Code  of 
Civil  Procedure,  supra.  Under  the  Instruc- 
tions given  by  Kramer  to  Courtney,  a  part  of 
the  purchase  price  was  to  be  paid  down,  and 
this  was'  done.  This  brings  the  agreement 
clearly  within  the  exception  provided  for  in 
the  sections  cited  with  reference  to  the  sales 
of  chattels.  Section  3083,  supra,  therefore 
has  no  application.  If  the  contract  had  been 
negotiated  by  Kramer  himself  and  had  been 
oral,  the  part  payment  to  htm  would  have 
brought  it  within  the  exception.  Since  this 
Is  so,  oral  authority  to  Courtney  to  act  for 
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htm  In  fb#  making  of  tlie  contract  was  valid; 
for  mider  section  3085,  supra,  Kramer  conld 
orally  authorize  Courtney  to  make  for  talm 
any  contract  whlcb  be  himself  might  make 
orally.  Nor  was  the  relation  of  the  parties 
or  the  authority  of  Courtney  changed  by  the 
fact  that  Courtney,  doubtless  for  safety,  drew 
up  and  signed  the  memorandum  for  Kramer. 
It  cast  no  greater  burden  upon  Kramer  than 
It  would,  bad  it  been  left  to  rest  entirely  upon 
oral  evidence.  If  Courtney  had  authority  to 
act  for  Kramer,  as  this  evidence  tends  to 
show,  the  latter  could  not,  after  the  agreement 
was  made,  repudiate  it  and  deny  his  liability. 
Coimsel  also  contend  that  Courtney  bad  no 
authority  to  accept  Case's  check  to  meet  the 
cash  payment  required.  If  Case's  testimony 
touching  his  conversation  ^vith  Kramer  on 
November  24th,  in  which  he  was  told  to  go 
to  Courtney  to  make  the  purchase,  is  to  be 
accepted  as  true — and  for  present  purposes 
it  must  be  so  accepted — Courtney  has  os- 
tensible authority  to  negotiate  the  sale,  and 
In  connection  therewith  to  do  everything  nec- 
essary, proper,  and  usual  in  the  ordinary 
course  of  business  for  effecting  the  purpose 
of  his  agency.  Civ.  Code,  §§  3030,  3095.  But 
we  are  not  now  called  on  to  Inquire  whether 
It  is  usual  or  customary  in  such  transactions 
to  make  payments  In  checks.  The  check 
given  by  Case  and  accepted  by  Courtney  was 
afterwards  actually  cashed  by  the  drawee 
and  the  amount  thereof  paid  by  Courtney 
to  the  credit  of  Kramer.  It  is  the  rule  that 
an  agent  under  his  authority  to  receive  pay- 
ment, may  not  accept  anything  but  cash.  1 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  522;  Mechem 
on  Agency,  321.  let,  if  the  check  received 
Is  actually  paid  by  the  drawee,  this  consti- 
tutes payment  to  the  principal,  even  though 
the  agent  misappropriates  the  fund  and  con- 
verts it  to  his  own  use.  Mechem  on  Agency, 
382;  Sage  v.  Burton,  84  Hun,  267,  32  N.  X. 
Supp.  1122;  Kansas  City  M.  B.  R.  R.  Co.  v. 
Ivy  Leaf  Coal  Co.,  97  Ala.  705,  12  South.  395; 
Harbach  v.  Colvin  et  al.,  73  Iowa,  638,  35 
N.  W.  663;  Bardwell  v.  American  Express 
Co.,  35  Minn.  344,  28  N.  W.  925.  Nor  Is  it 
of  Importance  that  tlie  check  made  payable 
to  the  order  of  Kramer,  was  Indorsed  In  his 
name  for  collection  by  Courtney  without  spe- 
cial authority.  The  money  went  to  Kramer's 
account,  and  thus  he  actually  received  It. 
Appellants  contend  further,  that  the  specifi- 
cations are  not  sufficient  to  point  out  the 
particulars  wherein  the  evidence  Is  alleged 
to  be  Insufficient  to  justify  the  verdict  The 
objections  made  to  them  are  general  and  to 
the  effect  that.  Instead  of  setting  out  what 
the  evidence  does  not  show,  they  urge  wha' 
the  evidence  does  show.  We  think,  however, 
that  the  specifications  are  sufficient  to  give 
to  the  defendant  notice,  and  to  advise  the 
court  in  plain  language  of  the  matters  that 
would  be  urged  upon  the  hearing  of  the 
motion.  Such  being  the  case,  the  order 
should  not  be  reversed  on  the  ground  of  their 


Insufficiency.  OUIIes  ▼.  Clarke  Foric  Coal  M. 
Co.,  supra,  and  cases  cited  therein. 

Since,  for  the  reasons  stated.  It  was  wltb- 
In  the  sound  discretion  of  the  district  court 
to  direct  a  new  trial,  it  Is  not  necessary  to 
discuss  the  other  points  presented.  The  or- 
der is  affirmed. 

Affirmed. 

HOLLOW  AY,  J.,  concurs.  MILBUBX.  J., 
being  disqualified,  did  not  hear  the  argument 
and  takes  no  part  in  the  foregoing  opinion. 


BEATEBHEAD    CANAL    CO.    ▼.    DILLON 

ELECTRIC  LIGHT  &  POWER  CO. 

et  al. 

(Siiprpme  Court  of  Montana.    April  21,  1906,) 

1.  Trial— Implied  Findings. 

Whore  the  court  did  not  speoiallv  make  a 
finding  on  an  imiue  raised  by  an  alle^tiom  of 
fact  in  the  answer,  which  was  denied  in  the  re- 
ply, a  finding  in  consonance  with  tlie  allega- 
tion in  the  answer  will  be  implied  unless  surh 
implied  finding  is  inconsistent  with  any  express 
finding  of  the  conrt. 

[Eld.  Note — For  cases  In  point,  see  voL  46, 
Cent.  Dig.  Trial,  S  945.] 

2.  Same— Inconsistent  Findings. 

Where,  in  an  action  to  determine  water 
rights,  the  court  found  that  certain  spring  and 
seepage  water  claimed  by  defendant  S.  rose 
in  a  certain  creek,  which  was  a  tributary  of  B. 
river,  and  that  the  waters  of  the  creek  flowed 
into  the  river  at  all  times  above  the  head  ot 
plaintiff's  canal,  a  finding  that  such  spring  or 
Beep.ige  water  would  not.  if  permitted  to  flow 
uninterruptedly,  reach  the  head  of  plaintiff's 
ditch,  would  be  inconsistent  with  the  otbsr 
findings,  and  therefore  could  not  be  implied. 

3.  Waters  —  Appropriation  —  Spring  and 
Seepage  Water. 

The  prior  appropriator  of  a  particular 
quantity  of  the  water  of  a  stream  is  entitled 
to  the  use  of  that  water  or  so  much  thereof 
as  naturally  flowed  into  the  stream  unimuaired 
or  unaffected  by  subsequent  changes  therein 
by  spring  and  seepage  waters  finding  their  way 
into  a  tributary  of  the  stream  in  the  course 
of  nature  unaffected  by  artificial  works  con- 
structed by  a  subsequent  appropriator. 

4.  Same. 

Where  springs  and  surface  water  flowed 
with  the  waters  of  a  creek  into  B.  river,  at 
all  times  above  the  head  of  plaintiff's  canal. 
plaintiff's  prior  right  to  a  certain  amount  of 
water  from  the  river  did  not  entitle  it  to  such 
spring  and  surface  water  as  against  a  subse- 
quent appropriator  thereof  in  case  the  creek 
became  dry  below  the  springs  and  above  plain- 
tiff's canal. 

Appeal  from  District  Court,  Beaverhead 
County ;  Lew  L.  Callaway,  Judge. 

Action  by  Beaverhead  Canal  Company 
against  the  Dillon  Electric  Light  &  Power 
Company  and  others.  From  a  Judgment  in 
favor  of  plaintiff  for  less  than  the  relief 
demanded.  It  appeals.    Modified. 

Robert  B.  Smith,  for  appellant.  W.  B.  Bar- 
bour and  Word  &  Word,  for  respondents. 

HOLLOWAY,  J.  This  action  was  brought 
to  have  determined  the  relative  rights  of  the 
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parties  to  the  use  of  the  waters  of  Beaver- 
head river  and  Its  tributaries.  The  appellant 
was  plaintiff  In  the  court  below.  The  appeal 
is  irom  that  portion  of  the  decree  which 
awards  to  John  B.  Smith,  who  was  one  of 
the  defendants,  the  prior  right  to  the  use 
of  2!iO  Inches  of  water. 

Appellant  Is  satlsfled  with  the  findings  of 
fact  returned  by  the  trial  court,  but  the  con- 
tention Is  made  in  this  court  that  the  trial 
court  erred  In  Its  conclusion  of  law  No.  3, 
and  in  entering  Its  decree  In  accordance  with 
such  conclusion.  The  court  found  that  the 
plaintllt  appropriated  4,254  inches  of  the 
waters  of  Beaverhead  plver  In  August,  1883. 
Findings  No.  4  and  S  are  as  follows:  "(41 
That  Rattlesnake  creek  Is,  and  was,  at  all 
times  herein  mentioned  a  tributary  of  Beaver- 
bead  river,  and  that  the  waters  thereof  flow 
into  the  Beaverhead  river  at  all  times  above 
the  head  of  plaintiff's  canal ;  but  this  finding 
does  not  imply  that  the  plaintiff  Is  entitled 
to  the  ^rlng  of  seepage  waters  rising  In 
the  channel  of  Rattlesnake  creek,  hereinafter 
mentioned.  (5)  That  beginning  with  the  year 
1890,  certain  seepage  or  spring  waters  began 
to  rise  in  Rattlesnake  creek,  and  have  con- 
tinued to  increase  from  year  to  year;  that 
during  the  month  of  May,  1897,  Cox  and 
Pyle,  the  predecessors  in  interest  of  Jdbn  B. 
Smith,  bnllt  a  dam  across  Rattlesnake  creek, 
and  by  means  of  said  dam  and  ditch  con- 
structed from  said  Rattlesnake  creek  known 
as  and  called  the  'Cox  and  Pyle  Ditch,'  divert- 
ed from  said  creek  certain  springs  and  seep- 
age waters  arising  in  the  bed  of  said  creek 
on  the  Perkins  and  McLaughlin  ranches,  to 
the  amount  of  250  inches,  and  thereby  ap- 
propriated the  same ;  and  the  said  defendant 
and  his  said  predecessors  have  ever  since 
said  date  made  a  l>eneflclal  use  thereof." 

The  foregoing  are  all  the  findings  made 
by  the  court  which  affect  the  rights  of  either 
of  the  parties  to  this  appeal,  and  from  these 
findings  the  court  drew  its  conclusions  of  law 
No.  1  and  3  as  follows:  "(D  Xnat  the  plain- 
tiff is  the  owner,  and  entitled  to  the  prior 
use  of  4,254  statutory  Inches  of  the  waters 
of  Beaverhead  river  for  irrigation,  and  other 
useful  purposes,  as  of  date  August  15,  1883. 
(3)  That  John  B.  Smith  is  now,  and  he  and 
bis  grantors  and  predecessors  in  Interest 
liave  been  since  May,  1897,  the  owner  and 
owners  of,  and  entitled  to  the  prior  use  of, 
250  statutory  Inches,  or  6%  cubic  feet,  of  the 
waters  of  certain  spring  or  seepage  waters 
arising  in  the  bed  of  Rattlesnake  creek  on 
the  Perkins  and  McLaughlin  ranches,  taken 
tbereout  and  appropriated  by  means  of  his 
certain  ditch,  known  as  and  called  the  'Cox 
and  Pyle  Ditch,'  tapping  said  creek;  and 
leading  to  and  upon  his  lauds  In  the  oounly 
of  Beavertiead  and  state  of  Montana,  men- 
tioned In  his  answer  on  file  herein." 

In   the   answer   of   the    defendant    Smith 

it  Is  alleged  that  the  spring  or  seepage  water 

appropriated   by    bis   predecessors   In    1897, 

would  not,  if  permitted  to  flow  uniuterrupted- 
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ly,  reach  the  head  of  plalntlfTs  ditch.  This 
allegation  Is  dented  In  the  reply.  As  the 
court  did  not  speolflcnlly  make  any  finding 
upon  the  issue  thus  raised,  it  is  urged  by 
counsel  for  respondent  that  a  finding  In 
consonance  with  the  allegation  In  the  an- 
swer win  be  Implied,  and  this  is  true  pro- 
vided such  implied  finding  Is  not  inconsistent 
with  any  express  finding  of  the  court  But 
we  are  not  able  to  reconcile  such  an  implied 
finding  with  findings  No.  4  and  5  above.  If 
the  spring  or  seepage  water,  the  prior  right 
to  the  use  of  which  defendant  Smith  makes 
claim,  rises  In  Rattlesnake  creek  (finding 
No.  5),  and  Rattlesnake  creek  is  a  tributary 
of  Beaverhead  river,  and  the  waters  of  Rat- 
tlesnake creek  "flow  Into  the  Beaverhead 
river  at  all  times  above  the  head  of  plain- 
tiff's canal"  (finding  No.  4),  it  would  be  an 
Impossibility  to  determine  that  the  particular 
water  In  Rattlesnake  creek  which  is  designat- 
ed as  spring  or  seepage  water,  would  not 
flow  down  Rattlesnake  creek  to  the  head  of 
plaintiff's  canal  if  permitted  to  flow  without 
interruption  by  some  artificial  means,  just  as 
the  remaining  portion  of  the  water  in  such 
creek  is  determined  by  the  court  to  do. 
Therefore  we  cannot  presume  that  the  trial 
court  found  in  accordance  with  that  theory; 
but,  on  the  contrary,  findings  4  and  5  above 
are  not  consistent  with  any  other  theory  than 
that  the  spring  or  seepage  water  is  a  part 
of  the  water  of  Rattlesnake  creek  which 
flows  "into  Beaverhead  river  at  all  times 
above  the  head  of  plaintiffs  canal."  Ac- 
cepting this  latter  theory  as  the  only  one 
which  the  trial  court  could  have  acted  upon. 
If  finding  No.  4  Is  In  accordance  with  the 
facts  as  shown  by  the  evidence,  and  we  must 
presume  that  it  is,  as  no  one  is  finding 
fault  with  It,  and  the  evidence  is  not  before 
us,  then  the  court's  conclusion  of  law  No.  3 
al>ove  is  erroneous  and  directly  contradictory 
of  conclusion  No.  1  above,  and  the  decree  Is 
not  supported  by  the  findings. 

Conclusion  No.  1  awards  to  the  plaintiff 
the  prior  right  to  the  use  of  4,254  inches  of 
water,  and  conclusion  No.  3  awards  to  de- 
fendant Smith  the  prior  right  to  the  use  of 
250  inches.  We  must  assume  that  the  trial 
court  proceeded  upon  the  theory  that  as  this 
spring  or  seepage  water  did  not  appear,  as 
such  at  least,  in  Rattlesnake  creek  imtil  sev- 
eral years  after  plaintiff  made  its  appropria- 
tion, such  spring  or  seepage  water,  although 
it  formed  a  part  of  the  waters  of  Rattle- 
snake creek  after  1890,  and,  if  unmolested, 
would  flow  into  Beaverhead  river  above  the 
bead  of  plaintiff's  canal,  was  nevertheless 
nnaffected  by  plaintiff's  appropriation  and 
open  and  subject  to  appropriation  by  the 
predecessors  of  defendant  Smith  In  1897,  and 
contention  Is  made  for  this  theory  by  coun- 
sel for  respondent  In  their  brief.  They  say : 
"The  rights  of  appellant  were  and  are  limit- 
ed to  the  natural  condition  of  Beaverhead 
river  and  Its  tributaries  at  the  time  its  ap- 
propriation was  made,  and  cannot  now  be  ex- 
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tended  so  as  to  Include  tbe  spring  waters 
in  question,"  and  Farnham  on  Waters  & 
Water  Rights,  |  672d  Is  cited  In  support  of 
tlielr  contention.  Tbe  language  of  the  au- 
thor, however,  we  think  Is  not  susceptible  of 
the  construction  given  It  It  Is  true  this  lan- 
guage Is  used :  "Tbe  rights  of  the  approprl- 
ator  are  limited  to  tbe  natural  condition  of 
the  stream  at  the  time  tbe  appropriation  Is 
made."  But  the  word  "natural"  is  used  hero 
In  contradisUnctlon  to  "artificial."  When 
read  with  the  context  we  think  tbe  author's 
meaning  Is  made  plain.  He  says:  "When 
an  appropriation  Is  made  of  the  water 
of  a  stream,  tbe  rights  of  the  appropriator 
are  limited  to  the  natural  condition  of  the 
stream  at  tbe  time  the  appropriation  Is  made, 
and  be  has  no  Interest  in  Improvements  sub- 
sequently made  which  increase  tbe  supply  of 
water  flowing  in  It.  Therefore,  If  by  his 
own  exertions  another  increases  tbe  available 
supply  of  water  in  tbe  stream,  be  has  a  right 
to  appropriate  and  use  It  to  tbe  extent  of  the 
Increase.  This  rule  does  not  apply  to  mere 
removal  of  obstructions  or  hastening  of  flow, 
so  that  tbe  actual  amount  of  water  which 
passes  along  tbe  stream  Is  not  Increased, 
but  only  to  cases  In  which  a  supply  of  water 
Is  added  to  tbe  stream  which  would  not  oth- 
erwise have  flowed  there." 

This  increased  supply  of  water  to  which 
reference  Is  made  is  that  occasioned  by  arti- 
flcial  means.  That  this  Is  tbe  author's  mean- 
ing is  made  manifest  by  tbe  reference  In  sup- 
j)ort  of  tbe  te.xt:  Paige  v.  Rocky  Fork  Ca- 
nal &  Irrigation  Co.,  83  Cal.  84,  21  Pa&  1102, 
23  Pac.  875  and  when  thus  understood,  the 
language  of  the  text  first  quoted  above  U 
made  plain,  viz.,  that  If  defendant  Smith  by 
his  own  exertions  had  Increased  the  supply 
of  water  In  Rattlesnake  creek,  he  would  have 
tbe  prior  right  to  such  Increased  supply,  and, 
of  course,  as  against  blm  the  plaintiff  would 
not  have  any  interest  In  such  water  so  caused 
to  flow  there  by  artificial  means.  There  is 
not  anything  to  Indicate  that  this  spring  or 
seepage  water  Is  caused  to  rise  in  Rattle- 
snake creek  by  artificial  means,  and  In  tbe 
absence  of  a  finding  to  that  effect  tbe  pre- 
sumption Is  that  such  waters  form  a  part  of 
tbe  natural  supply  of  such  creek.  It  Is  com- 
mon knowledge  that  springs  form  the  source 
of  many  of  these  mountain  streams,  and  to 
hold  to  tbe  doctrine  for  which  contention  Is 
made  by  respondent,  would  Impose  upon  the 
prior  appropriator  the  burden  of  constantly 
watching  the  source  of  his  water  supply,  and 
In  fact  make  his  water  right  the  most  unre- 
liable and  hazardous  species  of  property  Im- 
aginable ;  for,  If  that  doctrine  should  prevail 
and  the  particular  springs  which  gave  rise  to 
the  stream  from  which  his  water  supply  was 
obtained,  should  cease  to  flow,  and  other 
springs  furnishing  a  like  amount  of  "water 
should  commence  to  flow  into  and  feed  the 
same  stream  above  tbe  bead  of  his  canal,  a 
subsequent  appro;irintor  could  deprive  him 
of  his  prior  right,  merely-  because  In-  4he- 


course  of  nature  water  which  bad  formerly 
come  to  the  surface  In  one  spring,  bad  after- 
wards found  a  new  outlet.  We  are  satisfied 
that  such  a  result  was  never  contemplated. 
The  prior  appropriator  of  a  particular  quanti- 
ty of  water  from  a  stream  is  entitled  to  the  use 
of  that  water,  or  so  much  thereof  as  natural- 
ly flows  in  tbe  stream,  unimpaired  and  nnaf- 
fected  by  any  subsequent  changes  whicb. 
In  tbe  course  of  nature,  may  have  be«i 
wrought.  To  the  extent  of  his  appr(q;)rlation 
bis  supply  will  be  measured  by  the  waters 
naturally  flowing  in  the  stream  and  its  tribu- 
taries above  tbe  head  of  his  ditch,  whether 
those  waters  be  furnished  by  tbe  usual  rains 
or  snows,  by  extraordinary  rain  or  snow  fall, 
or  by  springs  or  seepage  which  directly  con- 
tribute. Of  course,  tbe  court's  finding  that  the 
waters  of  Rattlesnake  creek  flow  Into  Beaver- 
head river  at  all  times  above  the  head  of 
plaintiffs  canal  does  not  establista  tbe  fact 
tbat  they  will  oontinne  to  do  so  during  ttte 
Irrigation  season  of  every  year  hereafter;  and 
If  It  should  occur  tbat  Rattlesnake  credc  be- 
comes dry  below  these  springs  and  above  the 
bead  of  plaintiff's  canal,  at  such  times  plain- 
tiff could  not  complain  if  defendant  Smith 
use  these  waters  which  otherwise  would  be 
lost  Raymond  v.  WImsette,  12  Mont  551,  31 
Pac.  537,  33  Am.  St  Rep.  604. 

The  cause  Is  remanded  to  tbe  district  court. 
with  directions  to  modify  the  decree  by  strik- 
ing from  the  conclusion  of  law  No.  3,  copied 
in  the  decree,  and  from  paragraph  No.  3  of 
tbe  decretal  portion  of  the  decree  the  word 
"prior,"  wherever  it  occurs  In  said  conclusion 
of  law  or  paragraph,  and  by  striking  oat  tbe 
last  sentence  In  said  paragraph  No.  3,  to  wit: 
"The  plaintiff  has  no  right  In  said  spring  or 
seepage  waters  equal  to  those  of  the  defend- 
ant Smith  therein,"  and  Inserting  In  lieu 
thereof  tbe  following:  "Tbe  right  of  the 
plaintiff  Is  prior  and  superior  to  that  of  the 
defendant  John  B.  Smith,  as  determined  by 
the  dates  of  their  respective  appropriations  ;*• 
and,  as  so  modlfled,  the  decree  will  be  af- 
firmed. 

Modified  and  affirmed. 

BBANTLY,  C.  J.,  and  MII/BUBN,  J,  con- 
cur. 


MORSE  V.  JACKY  et  aU 

(Supreme  Court  of  Montana.    April  30,  1908.) 

Schools  anb  Scnooi,  DiffTRtcrs— Injunctios 
— ^Taxation — .\ct8  op  Tbtjstees. 

Since,  under  Acts  1890,  p.  61,  g  7.  as 
amended  by  Acts  lUOl.  p.  8,  J  6,  the  trustees 
of  a  free  county  high  school  are  only  to 
furnish  nn  estimated  rate  of  taxation,  while 
the  board  of  connty  commiBsioners  are  to  levy 
the  taxes  as  they  vaa.j  be  advised  touching  their 
legality,  injunction  will  not  lie  at  the  suit  of 
a  taxpayer  of  a  county  to  restrain  trustees  of 
a  free  county  high  school  acting  under  a  void 
election  from  performing  acts  as  trustees  and 
entering  into  contracts  and  presenting  to  the. 
county  commissioners  an  estimate  of  the  neces- 
sary tax-rate;  idt  whatever  the  trustees  may  do 
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they  do  not  trespass  on  any  right  of  the  taxpay- 
er, and  if  the  county  conunissioners  assnine  to 
pa^  liabilities  contracted  by  the  trastees  he 
naa  an  adequate  remedy. 

Appeal  from  District  court;  Granite  Coxwr 
ty;  Geo.  B.  Winston,  Judge. 

Action  by  George  W.  Morse  against  Valen- 
tine Jacky  and  others.  From  a  Judgment  for 
defendants,  piaintifF  appeals.    AfiBrmed. 

Rodgers  &  Rodgers,  for  appellant  D.  M. 
Dnrfee  and  Geo.  A.  Maywood,  for  respond- 
ents. 

BBANTLT,  C.  J.  The  plalntlft,  an  elector 
and  taxpayer  upon  real  and  personal  property 
in  Granite  county,  brought  this  action  against 
the  defendants  to  enjoin  them  from  acting 
as  trustees  of  the  free  county  high  school  at 
Pblllpsburg,  Granite  county,  from  entering 
Into  any  contracts  in  relation  to  the  same,  or 
from  performing  any  other  acts  as  trustees, 
and  to  declare  the  election  by  which  it  Is 
claimed  by  them  that  such  high  school  was 
established,  null  and  void.  The  election  was 
beld  nnder  the  proyislons  of  sections  2  and  3 
of  an  act  of  the  Legislatiure  approved  March 
S,  1899  (Laws  ISUO,  pp.  59,  GO),  as  amended 
by  an  act  approved  March  14,  IdOl  (Lawa 
1901,  p.  6).  The  complaint  sets  forth  in  detail 
tbe  history  and  method  of  conducting  the 
election,  the  appointment  of  the  defendants 
•8  trustees,  and  the  steps  taken  by  them  as  a 
board  to  establish  and  conduct  the  school 
pursuant  to  their  appointment  Upon  the 
facts  stated.  It  is  contended  that  the  election 
was  Toid  and  Ineffective  to  establish  a  free 
county  high  school,  and  hence  that  tbe  de- 
fendants at«  proceeding  without  right  or  an- 
tborlty,  In  that  the  legislation  contains  so 
many  Inconsistent  and  conflicting  proTlsions 
that  its  Intention  cannot  be  discerned,  or,  If 
■o,  that  no  adequate  means  are  provided  for 
Its  execution;  in  that  if  it  can  be  executed, 
the  board  of  county  commissioners  failed  to 
give  the  required  notice  of  the  election  in  the 
manner  provided:  in  that  it  failed  to  give 
notice  of  the  presentation  of  petitions  for 
the  establishment  of  the  school  at  Phlllps- 
burg,  so  that  tbe  electors  of  any  other  town  or 
village  in  the  county  might  have  an  opportun- 
ity to  name  their  own  town  or  village  as  a  can- 
didate; and  in  that  women  were  permitted  to 
vote  In  such  number  as  to  affect  the  result 
of  the  election.  Incidentally  the  further  con- 
tention Is  made  that  in  any  event  since  the 
defendants  were  appointed  by  the  board  of 
commissioners  instead  of  by  the  county  super- 
intendent of  schools.  In  whom  alone  Is  vested 
tbe  power  of  appointment  they  have  no  pow- 
er to  act  Finally  it  Is  argued  that  the  legis- 
lation is  open  to  constitutional  objection,  be- 
cause nnder  its  provisions  the  electors  cannot 
give  a  free  and  fair  expression  of  their  wish- 
es at  the  ballot  box.  The  matter  specially 
alleged  as  Justifying  tbe  issuance  of  an  in- 
junction is  that  the  defendants,  assuming  to 
be  a  legal  board,  ore  iirooeeding  to  enter 
Into  a  contract  with  the  board  of  acliool 


trastees  of  District  No.  1  at  Phlllpsburg,  to 
secure  certain  rooms  and  buildings  for  the 
use  of  the  school  at  an  annual  rental  of 
11,026,  to  employ  a  principal  at  an  annual 
salary  of  $1,000,  to  secure  furniture  and  ap- 
paratus by  the  expenditure  of  considerable 
sums  of  money,  to  employ  teachers  at  an- 
nual salaries  of  $000  each,  and,  having  made 
an  estimate  of  the  amount  of  funds  needed 
for  these  purposes  and  for  contingent  expen- 
ses, they  are  about  to  present  to  the  board  of 
commissioners  of  the  county  an  estimate  of 
tbe  tax  rate  required  to  raise  the  necessary 
amount  And  it  is  averred  that  if  they  are 
permitted  to  certify  this  estimated  rate  to  tbe 
board  of  commissioners,  said  board  will  levy 
tbe  same  upon  all  the  taxable  property  in 
the  county,  and  this  levy  will  be  in  effect 
a  Judgment  against  tbe  plaintiff  and  a  lien 
npon  all  his  real  estate  in  the  county.  The 
district  court  sustained  a  general  demurrer 
to  the  complaint  Plaintiff  having  declined 
to  amend.  Judgment  was  entered  for  the  de- 
fendants. The  appeal  is  from  the  Judgment 
The  question  submitted  is  whether  a  case 
is  stated  for  injunction. 

For  tbe  purposes  of  this  review  It  may  be 
conceded  that  the  election  was  void  for  any 
or  all  reasons  alleged,  and  that  the  defend- 
ants are  proceeding  without  legal  authority; 
nevertheless  we  do  not  think  the  plaintiff 
shows  himself  entitled  to  the  relief  demand- 
ed. The  theory  upon  which  he  proceeds  la 
that  if  the  board  of  trustees  certifies  tbe  rate 
estimated  to  be  necessary  to  raise  the  amount 
of  funds  needed  for  the  purposes  of  the 
school,  the  board  of  commissioners  will  cer- 
tainly levy  it  and  he  will  be  injured  by 
haying  a  lien  upon  his  property.  His  notion 
is  that  the  board  of  trustees  constitutes  • 
part  of  the  taxing  power,  and  that  to  enjoin 
it  from  making  and  certifying  its  estimate 
to  the  board  of  commissioners  will  effective- 
ly relieve  him  from  the  threatened  injury. 
He  Invokes  the  rule,  recognized  and  applied 
by  this  court  in  Hensley  v.  City  of  Butte. 

33   Mont  ,   83   Pac.  481,   that  where  a 

special  assessment  for  municipal  purposes 
la  v<oid  because  the  city  council  has  proceed- 
ed to  levy  the  same  In  contravention  of  tb« 
statute  and  there  is  no  other  adequate  rem- 
edy, the  collection  of  It  will  be  enjoined.  The 
rule  has  no  application  to  the  situation  pre- 
sented in  this  case.  The  board  of  trustees 
Is  no  part  of  tbe  taxinfr  power.  Its  office 
under  the  statute  (Acts  1899,  p.  61,  S  7;  Acts 
1901,  p.  8,  I  6)  is  only  to  furnish  an  esti- 
mated rate.  Tbe  board  of  commissioners 
levies  the  tax,  and  it  may  or  may  not  pro- 
ceed to  levy  the  rate  certified  to  it,  according 
as  it  may  be  advised  touching  the  legality 
of  tbe  tax.  It  is  not  a  party  to  this  action. 
Any  injunction  issued  in  this  case  will  not 
control  or  affect  its  action.  If,  as  plaintiff 
insists,  the  defendants  are  acting  without 
authority  of  low,  their  action  is  simply 
void.  No  matter  what  they  do.  they  do 
not  trespass  upon  any  right  of  the  plaintiff. 
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The  liabilities  contracted  by  them  are  per. 
sonal,  and  do  not  bind  the  county  or  the 
board  of  county  comuiissioners.  If  the  board 
assumes  to  pay  them,  there  is  a  remedy  by 
apiH-al  to  the  district  court,  whereupon  the 
authority  of  the  board  of  trustees  to  incur 
the  liabilities  can  be  tested  and  the  legality 
of  its  acts  determined.  It  will  be  time 
enough  for  the  plaintiff  to  complain  when 
the  board  of  commissioners  assumes  to  make 
tlie  levy  and  the  treasurer  undertakes  to  force 
collection  of  the  tax  so  levied,  or  when  the 
liabilities  contracted  by  them  are  recognizee! 
lis  a  charge  against  the  county.  In  our  opin- 
ion this  action  is  premature,  in  that  it  does 
not  flt)pear  that  the  plaintiff  is  suffering,  or 
is  about  to  suffer,  any  Injury  for  which  he 
has  not  adequate  remedy. 

Comisel  cite,  also,  Foster  v.  Coleman  &  Alex- 
ander. 10  Cal.  279,  Andrews  v.  Pratt,  44 
Cal.  30i>,  Schimiacker  v.  Toberman,  5(5  Cal. 
•i<)8.  and  Doan  v.  Board  of  Co.  Com'rs  of 
Ixigan  County  (Idaho)  26  Pac.  1C7.  An  ex- 
amination of  these  cases  shows  that  the  prin- 
ciple applied  in  them  has  no  application  to 
the  facts  of  this  case.  In  each  of  them  it 
was  sought  to  annul  or  enjoin  the  action  of 
the  local  municipal  board,  wliere  it  was  un- 
ilertakinpc  to  proceed  without  authority  or 
in  violation  of  law,  the  result  of  its  action 
t)elng  a  distinct  trespass  upon  the  rights  of 
plaintiffs.  As  we  have  said,  it  does  not  ap- 
pear that  the  plaintiff  here  is,  or  will  be, 
directly  affected  by  any  action  taken  by  the 
alleged  lx>ard  of  trustees  of  the  school.  The 
demurrer  was  properly  sustained. 

The  judgment  is  aflh-med,  with  costs. 

Affirmed. 

MILBLRX  and  HOIJ^OWAY,  JJ.,  concur. 


ANDERSON  V.  NORTHERN  PAC.  RY.  CO. 
et  al. 

(Supreme  Court  of  Ifontana.    April  30,  1906.) 

1.  .\PPEAL— Dismissal— UNCEETAisTy  of  Rec- 

0R1>. 

It  appparinjr  from  the  order  denying  the 
motion  fur  a  new  trial  that  the  defendants 
.ioined  in  tlip  motion,  and  the  notice  of  appeal 
from  the  order  indicating  that  only  one  of 
the  defendants  made  such  motion,  and  there  be- 
ins;  nothing  to  sliow  which  defendant,  the  court 
will,  of  its  own  motion,  dismiss  such  appeal. 

2.  Same— .loiKT  Appellants— Ebhobs  Consid- 
ered. 

On  a  .ioint  appeal,  errors  not  common  to 
both  appellants  may  be  considered;  but  one 
of  them  may  not  assume  a  position  antagonistic 
to  the  other. 

3.  Same— .Assignments  not  Discussed. 

.\ssiKninents  of  error,  not  discussed  by 
counsel,  will  not  be  considered  on  appeal. 

[Ed.    Note. — For   cases   in   point,   see   vol.   3, 
Cent.  Dip.  Appeal  and  Error,  §§  42r>0-42(il.] 

4.  Master    and    Servant  —  Assumption    op 
Risk— Knowledge  ok  Danokb. 

Whether  a  brakeman,  struck  by  a  bridee 
8  feet  2  inches  above  the  track  when  on  gon- 
dola cars  the  platforms  of  which  were  3'/^  to 
4  feet  above  the  track,  knew  or  ought  to  have 


known  the  danger,  and  so  assumed  the  risk,  is 
a  question  for  the  jury;  this  having  been  uu 
a  spur  track,  on  which  according  to  his  tes- 
timony he  had  never  been  before,  and  lie  tes- 
tifying that  when  he  got  oS  the  engine  and 
walked  under  the  bridge  to  get  to  the  cam 
he  did  look  at  it. 

[I5d.  Note. — For  cases  in  point,  see  vol.  o4. 
Cent.  Dig.  Master  and  Servant.  H  1072-lOSO.l 

5.  Same  —  Contributobt  Negligence  —  Ex- 
cuse. 

A  brakeman,  struck  by  a  low  bridge  of 
which  he  knew,  will  be  excused  from  what 
would  otherwise  l)e  contributory  negligon<'e ; 
an  emergency  having  arisen  by  reason  of  the 
train  having  started  before  a  brake  was  releaseil. 
and  he  being  engrossed  in  his  dnty  of  releasing 
it.  it  not  responding  as  it  should  to  hi:i  efforts, 
so  that  he  forgot  the  danger  or  did  not  a\>- 
preciate  that  he  was  in  close  proximity  to  it. 
I  Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  .Master  and  Sen-ant,  S  792.] 

6.  Appeal— Invited  Error. 

One  may  not  complain  of  an  instruction 
given  at  his  request,  though  amended  by  the 
court :  the  amendment  not  making  it  any  more 
erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  Si  3602-3604.] 

7.  Negligence— ExiBTENCE  or  Duty. 

An  instruction,  in  an  action  against  a 
smelter  company  by  a  brakeman,  an  employe 
of  a  railroad  company,  who,  while  on  cars 
which  were  being  taken  out  from  the  smelter 
over  a  spur  track,  was  struck  by  a  bridge  over 
the  track  constructed  and  maintained  by  the 
smelter  company,  that,  if  the  empioyt^s  of  the 
railroad  company  were  taking  out  the  cars 
at  the  invitation  of  the  smelter  company,  it 
owed  to  them  a  duty,  a  violation  of  which 
would  render  it  liable,  states  a  correct  rule 
of  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §§  42-14.] 

8.  Same — Question  fob  Jurt. 

Whether  a  smelter  company  was  negligent 
in  constructing  and  maintaining  a  bridge  over 
a  spur  track  to  its  smelter  so  low  that  it  was 
dangerous  to  employes  of  the  railroad  company 
in  discharging  their  duties  about  it  is  a  ques- 
tion for  the  jury,  though  the  bridge  tiad  a  draw 
which  could  be  removed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §§  316,  324.] 

9.  Trial— MoDiFTiNG  Instructions. 

Though  a  requested  instruction  is  correct, 
except  for  the  concluding  sentence,  it  is  not 
error  to  refuse  it,  instead  of  correcting  it  and 
giving  it   as  corrected. 

[Ed.  Note. — ("or  cases  in  point,  see  vol.  4<>, 
Cent.  Dig.  Trial,  §  600.] 

10.  Appeai^Habmless  Ebbob— Instructions. 

Where  an  instruction  stated  in  several  dif- 
ferent ways  the  duty  of  a  railroad  company  to 
its  employes,  it  cannot  be  held  that  the  jury 
sele<'ted  the  statement  which  is  substantially 
correct  and  rejected  those  which  are  erroneous. 

11.  JIasteb  and  Servant- Duties  of  Master. 

The  duty  of  a  raii.oad  company  to  its  em- 
ployf>s  as  to  roadways  and  appliances  is  to 
exercise  ordinary  care  to  furni-sh  reasonably 
safe  roadways  and  appliances,  and  to  use  or- 
dinary care  and  diligence  to  keep  them  in  a 
reasonably  safe  condition. 

(Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mastor  and  Servant,  §§  173,  218- 
226.1 

12.  Same  — Contbibutoby  Negligence  —  As- 
sumption OF  Risk— Knowledge  of  Danoeb, 

To  charge  an  employ^  with  knowledge  as 
regards  the  defenses  of  contributory  negligence 
and  asiiumption  of  risk,  it  is  not  necessary  to 
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show  that  he  had  actual  knowledge  of  the  ex- 
istence of  the  danger,  but  merely  that  the  cir- 
cumstttnoes  were  snch  that  a  reasonably  pru- 
dpiit  man  ought  to  have  known  of  the  danger. 
[Ed.  Note. — For  cases  in  point.  Bee  vol.  34, 
Cent.  Dig.  piaster  and  Servant,  $S  57T,  578, 
706--0{).] 

Apiieiil  from  District  Court,  I^ewls  and 
Clarke  County;    J.  51.  Clements,  Judge. 

.Vctiou  by  Harry  Amlerson  against  the 
Northern  I'aclHc  Railway  Company  and  the 
IIpl«»na  &  IJvlngKton  Smelting  &  Reduction 
Company.  Judgment  for  plaintiff.  Defend- 
ants api)enl.  Affirmed  as  to  smelting  com- 
pany :  reversed  and  new  trial  ordered  as  to 
railway  company. 

Wallace  and  Donnelly,  for  apitellant  rail- 
way company.  McConuell  and  McConnell, 
for  appellant  smelting  company.  T.  J.  Walsh 
and  R.  R.  I'urcell,  for  respondent. 

nOLLOWAY,  J.  Harry  Anderson,  the  re- 
si)oiKlent.  was  a  freight  brakeman  empIoye<l 
by  the  Northern  Pucittc  Itallway  Company. 
In  September,  1903.  he  was  Injured  while 
In  the  performance  of  his  duties,  and  brought 
this  action  to  recover  damages  from  the 
railway  company  and  from  the  Helena  & 
Livingston  Smelting  &  Reduction  Company, 
alleging  negligence  on  the  part  of  the  de- 
fendant smelting  company  in  constructing 
and  maintaining,  and  on  the  part  of  the 
railway  company  in  permitting  the  con- 
struction and  maintenance  of,  a  certain  bridge 
or  trestle  over  the  track  of  the  railway  com- 
pany at  the  smelting  company's  concentrator 
at  Corbin,  in  Jefferson  county.  The  bridge  or 
trestle  was  used  by  the  smelting  company 
to  load  cars  with  ore  and  other  products  for 
shipment.  It  is  alleged  that  this  bridge  or 
trestle  was  so  low  that  an  employ^  of  the 
railway  company  could  not  pass  under  It 
while  standing  upon  the  platform  of  an 
ore  car,  and  that  neither  the  smelting  com- 
pany nor  railway  company  erected  or  main- 
tained telltales  or  other  devices  to  warn 
employes  of  the  railway  company  of  the 
approach  to  such  bridge  or  trestle.  It  is 
further  alleged  that  this  bridge  or  trestle 
was  erected  over  a  spur  track  operated 
by  the  railway  company  for  the  use  of 
the  smelting  company;  that  on  the  day  of 
the  accident  the  defendant  railway  company 
operated  a  train  on  this  spur  track  at  the 
reqnest  of  the  defendant  smelting  company, 
and  that,  while  the  plaintiff  was  on  one  of 
the  cars  constituting  the  train,  he  came  In 
contact  with  the  timbers  of  the  bridge  or 
trestle,  was  knocked  from  the  train,  and 
severel.v  Injured.  The  defendant  railway 
company  denies  any  negligence  on  its  part; 
denies  that  the  spnr  track  is  upon  its  right 
of  way,  but  alleges  that  It  is  upon  property 
owned  entirely  b.v  the  defendant  smelting 
company.  It  admits,  however,  that  the  spur 
track  was  constructed  by  the  joint  efforts  of 
the  rallwa.r  company  and  the  smelting  com- 
pany.   The  plaintiff's  contributory  negligence 


and  assumption  of  risk  are  also  pleaded.  The 
defendant  smelting  company  denies  any  neg- 
ligence on  its  part;  alleges  that  the  spur 
track  was  constructed  in  part  upon  ground 
owned  by  tlie  smelting  company,  and  In 
part  upon  the  right  of  way  of  the  railway 
company,  and  that  while  it  was  built  by  the 
Joint  efforts  of  the  two  oomi)anies,  the  smelt- 
ing company  was  fully  repaid  by  the  railway 
company,  and  that  the  railway  company 
owns  the  spur  entirely.  The  smelting  com- 
pany admits  that  it  erected  the  bridge  or 
trestle,  but  alleges  that  the  span  of  the  bridge 
or  trestle.  Immediately  over  the  roadbed  or 
railway  track  Is  constructed  as  a  drawbridge 
solely  for  the  benefit  of  the  railway  company, 
and  that  the  railway  company  has  the  ex- 
clusive control  of  such  drawbridge.  It  also 
alleges  that  the  plaintiff's  injury  was  caused 
by  reason  of  the  brake  on  the  last  of  the 
cars  of  the  train  being  out  of  order  through 
the  negligence  of  the  railway  company.  It 
also  pleads  the  defenses  of  contributory  neg- 
ligence and  assumption  of  risk.  All  the 
material  allegations  of  these  answers  are 
put  In  issue  by  the  replies.  The  plaintiff  re- 
covered judgment,  and  each  defendant  gave 
its  separate  notice  of  intention  to  move  for 
a  new  trial,  prepared  its  separate  statement, 
and  made  Its  separate  assignments  of  errors. 
How  these  matters  were  submitted  to  the 
district  court  does  not  clearly  appear.  The 
court's  oi-der  Is  as  follows:  "In  this  cause 
court  this  day  ordered  that  defendants  mo- 
tion for  a  new  trial  herein  Is  denied."  The 
defendants  gave  a  joint  notice  of  appeal 
and  only  one  undertaking  on  appeal. 

After  reciting  the  appeal  from  the  judg- 
ment, the  notice  of  appeal  reads :  "And  also 
from  an  order  made  and  entered  in  said  court 
and  cause  on  the  2lKt  day  of  August  1903. 
overruling  defendant's  motion  for  new  trial 
in  said  action."  While  a  motion  to  dismiss 
the  pretended  appeal  from  the  order  denying 
a  new  trial  has  not  been  made.  It  Is  urged 
that  such  pretended  appeal  cannot  be  consid- 
ered. The  oi-der  of  the  court  would  seem  to 
indicate  that  the  defendants  joined  in  the  mo- 
tion for  a  new  trial ;  while  the  notice  of  ap- 
peal in  the  case  Indicates  that  only  one  de- 
fendant made  such  motion,  and.  if  that  is 
true,  there  is  not  anything  to  Indicate  which 
defendant  did  so.  We  therefore,  of  our  own 
motion,  dismiss  the  pretended  appeal  from 
the  order  enying  a  new  trial  and  will  con- 
sider only  the  joint  a|>i>eal  from  the  judg- 
ment. 

On  such  appeal  counsel  for  the  respond- 
ent urge  that  the  appellants  must  join  in 
their  assignments  of  error,  and  that  this 
court  cannot  consider  alleged  errors  not  com- 
mon to  both  np|)ellnnts.  The  authorities 
cited  In  snpiwrt  of  this  contention,  however, 
are  not  directly  In  point.  They  are  from 
states  where  the  method  of  review  Is  by  writ 
of  error  and  refer  to  cases  where  joint  as- 
signments of  eri'or  were  made.  This  ques- 
tion has  not  been  before  this  court  directly. 
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but  we  have  heretofore  proceeded  upon  the  bb- 
gumptlon  that  proper  practice  might  warrant 
the  nfflrmance  of  a  Judgment  as  to  one  Joint 
appellant  and  Its  reversal  as  to  another.  Cook 
V.  Gallatin  R.  Co.,  28  Mont.  340,  72  Pac.  678; 
City  of  Butte  v.  Cook,  29  Mont.  88,  74  Pac. 
07;  Capital  Lumber  Co.  v.  Barth,  33  Mont. 
94,  81  Pac.  094.  In  the  absence  of  any  au- 
thorities directly  In  point  to  the  contrary, 
we  prefer  to  follow  the  rule  heretofore  adopt- 
ed, or  whU'li  seems  to  be  Implied  by  the  po- 
sition which  this  court  has  heretofore  as- 
sumed. We,  however,  adopt  the  sugRestion 
of  counsel  for  respondent  to  this  extent: 
That  one  Joint  appellant  will  not  be  permit- 
ted to  assume  a  position  In  this  court  antng- 
onistlc  to  his  other  Joint  appellant  It  was 
evidently  one  purpose  of  section  1721  of  the 
Code  of  Civil  Procedure,  in  permitting  any 
aggrieved  party  to  appeal,  to  enable  one  de- 
feated party  to  urge  an  antagonistic  attitude 
as  against  another  defeated  party,  as  well  as 
against  the  successful  litigant,  by  a  sepa- 
rate appeal.  But  It  would  seem  entirely 
inconsistent  with  proper  practice  to  permit 
one  of  two  Joint  appellants  to  assume  a  po- 
sition antagonistic  to  his  Joint  appellant  In 
so  far  as  the  iiosltion  of  either  of  these  ap- 
pellants Is  antagonistic  to  the  other,  it  will 
not  be  considered. 

The  railway  company  assigns  as  errors  the 
giving  of  instructions  4,  5,  7,  8.  9,  11,  and  13 
respectively.  The  defendant  smelting  com- 
pany assigns  as  errors  the  (dving  of  Instnic- 
tlons  6.  8,  10.  and  13  respectively.  As  the 
smelting  compan.v  does  not  predicate  error 
upon  the  giving  of  instructions  4,  !i,  7,  9.  or 
11,  it  Is  presumed  to  be  satisfied  with  tliem. 
Counsel  for  the  smelting  company  do  not  dis- 
cuss the  assignments  of  error  predicated  up- 
on the  giving  of  any  Instructions.  In  their 
brief  they  say:  "We  will  not  enter  Into  the 
discussion  of  the  errors  committed  by  the 
eourt  In  the  instruction  given  to  the  Jury,  as 
this  has  been  so  ably  done  by  counsel  for 
the  defendant  railway  company."  But  coun- 
sel for  the  railway  company  do  not  discuss 
the  giving  of  Instructions  0  or  10,  and  there- 
fore these  assignments  are  not  discussed  by 
any  one,  and  under  the  well-established  rule 
of  tills  court  and  other  appellate  courts,  as- 
signments not  argued  will  be  deemed  waived. 
We  therefore  eliminate  from  consideration 
the  assignments  predicated  uiion  the  giving 
of  i.istmctlons  <>  and  10. 

Tile  common  errors  assigned  are  (1)  the 
refusal  of  the  court  to  grant  a  nonsuit;  (2) 
the  giving  of  Instruction  No.  8;  and  (3) 
the  giving  of  Instruction  No.  13.  Applying 
the  well-rocognize<l  rule,  that  upon  a  motion 
for  nonsuit  those  facts  will  lie  deemed  proved 
which  the  evidence  tends  to  prove,  it  ap- 
peal's that  the  plaintiff  had  never  been  over 
the  Boulder  Branch  of  the  Northern  Pacltlc 
Railway  but  three  or  four  times  prior  to 
the  da.v  of  this  accident:  that  he  had  never 
lieen  on  tills  spur  at  Corbln  liefore  that  day; 
that  the  Bineltlng  company  had  loaded  four 


cars  with  concentrates,  one  of  which  cars 
stood  Immediately  under  the  bridge  or  tres- 
tle, and  the  other  three  beyond  It  The  super- 
intendent of  the  concentrator  requested  the 
train  crew,  of  which  this  plaintiff  was  a 
member,  to  take  these  loaded  cars  from  the 
spur  for  shipment  to  the  smelter  at  East  He- 
lena. The  locomotive  was  detached  from 
the  train  on  the  main  line  and  backed 
in  on  the  spur  nearly  to  the  car  beneath 
the  bridge,  tlie  entire  train  crew  riding. 
This  plaintiff  then  stepped  down  from 
the  locomotive,  walked  back  under  the 
bridge  or  trestle  and,  as  was  his  du- 
ty, removed  blocks  from  under  the  wheels 
of  the  cars,  saw  to  It  that  the  cars  were 
coupled  together,  that  the  air  was  properly 
coupled  and  the  angle  cocks  properly  turned. 
He  walked  back  to  the  last  car,  mounted 
upon  the  platform  of  that  car  to  release  the 
ordinary  hand  brake.  The  bridge  is  about 
8  feet  or  8  feet  2  Inches  above  the  track.  The 
cars  In  use  were  the  ordinary  gondola  cars, 
the  platforms  of  which  are  from  3%  to  4 
feet  aliove  the  track.  The  plaintiff  Is  a  man 
about  !S  feet  9  Incbes  In  height  The  plain- 
tiff testifies  that  he  looked  down  in  going 
iNick  from  the  locomotive  In  performing  the 
duties  of  his  office.  About  the  time  plaintiff 
undertook  to  release  the  brake  on  the  rear 
car,  the  train  commenced  to  move,  and  by  the 
time  the  car  upon  which  he  was  standing 
reached  the  bridge,  the  train  was  moving  at  a 
rate  of  from  8  to  10  miles  an  hour.  The 
brake  did  not  respond  readily  to  plaintiff's 
efforts  and,  while  engaged  In  attempting  to 
release  It  and  while  his  attention  was  ab- 
sorbed In  this  duty,  he  was  struck  by  ibe 
bridge  and  Injured.  There  were  no  telltales 
or  other  devices  for  warning  the  employes  of 
the  railway  company  of  their  approach  to 
this  bridge,  and  the  plaintiff  testlflee  that 
he  was  not  informed  of  it  and  knew  nothing 
I  about  It  There  was  not  any  evidence  of- 
i  fered  by  plaintiff  respecting  the  control  of 
the  drawbridge,  except  that  It  had  never 
Ijeen  removed  l)efore  this  accident  and  when 
It  WHS  removed  afterwards.  It  was  done  by 
the  eiiiiiloyfs  of  the  smelting  company  and 
was  quite  a  dilHcnlt  undertaking.  It  ap- 
pears that  this  spur  was  used  by  the  railway 
company  for  general  commercial  purposes  In 
addition  to  the  business  of  the  smelting  com- 
pany. The  plaintiff  then  offered  testimony 
showing  the  extent  of  his  Injuries  and  rested 
his  case.  Each  of  the  defendants  moved  for 
a  nonsuit,  uiion  the  gi-ound  (generally  speak- 
ing) that  the  plaintiff  had  failed  to  make  out 
a  case  sufficient  to  go  to  the  Jury.  These 
motions  were  denied,  and  error  Is  predicated 
upon  the  denial. 

It  !«  earnestly  urged  that,  If  the  plaintiff 
did  not  see  the  bridge  when  he  passed  from 
the  locomotive  to  the  rear  of  the  train,  he 
ought  to  have  seen  it,  and  ought  to  have  ap- 
preciated the  fact  that  he  must  be  swept 
from  the  car  if  he  stood  upon  the  platform 
while  the  car  was  being  drawn  under  the 
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bridge,  and  by  tlie  exercise  of  ordinary  care 
he  would  have  seen  it  and  appreciated  aucli 
fact,  and  therefore  he  is  chargeable  with 
such  Icnowledge.  Of  course,  every  master 
has  a  right  to  expect  that  his  servant  will  be 
alert,  and  will  Inform  himself  of  existing 
-conditions  alK>nt  the  place  of  his  employ- 
ment. The  master  is  not  required  to  furnish 
the  servant  with  eyes  to  see  and  ears  to  hear. 
It  is  also  a  rule  that  the  servant,  upon  enter- 
ing the  service,  assumes  the  risks  and  perils 
Incident  to  the  employment,  so  far  as  such 
rislkS  and  perils  are  open,  apparent,  and  dis- 
cernible by  a  person  of  his  age  and  capacity 
in  the  exercise  of  reasonable  care  for  his  own 
safety.  But  we  do  not  think  that  these  rules 
are  at  all  inconsistent  with  that  heretofore 
adopted  by  this  court,  namely;  If  the  ques- 
tions whether  the  servant  knew  or  ought  to 
have  known  of  the  danger  are  In  dispute,  and 
from  the  facts  stated,  "different  conclusions 
might  be  drawn  by  different  men  of  fair, 
sound  minds,  then  the  matter  must  go  to  the 
Jury;  but  if  only  one  conclusion  can  be 
reached  by  men  of  fair,  sound  minds,  the 
determination  is  for  the  court."  Prosser  v. 
Mont.  Central  Ity.  Co.,  17  Mont.  372,  43  Pac. 
81,  30  li.  R.  A.  814;  McCabe  v.  Montana 
Central  Ry.  Co.,  30  Mont.  323,  76  Pac.  701. 
The  McCabe  Case  Illustrates  the  principle  in- 
volved here.  In  that  case  the  plaintiff  was  a 
switchman  employed  in  the  yards  at  Great 
Falls.  He  had  frequently  had  occasion  to 
see  the  different  switch  stands  in  the  yards; 
but  this  court,  in  reversing  the  district  court 
for  granting  a  nonsuit,  held  that  whether  the 
plaintiff  assumed  the  risk  necessarily  depend- 
ed upon  his  knowledge  or  means  of  knowl- 
edge as  to  the  location  of  switch  stand  No. 
2,  that  is,  his  knowledge  or  means  of  knowl- 
edge of  its  close  proximity  to  the  track,  and 
that  upon  the  plaintiff's  denial  of  such  knowl- 
edge and  the  circumstances  appearing  from 
the  evidence,  which  did  not  present  so  strong 
a  case  for  the  plaintiff  as  do  the  facts  above 
narrated,  the  motion  for  nonsuit  should  have 
1'>een  denied  and  the  question  of  his  knowl- 
edge or  opportunity  of  knowing  left  to  the 
Jury. 

The  plaintiff  was  not  required  to  carry  a 
rule  with  him  and  measure  the  distance  from 
the  bridge  to  the  platform  of  the  car  where 
he  stood,  and  the  mere,  fact  that  he  may  have 
noticed  on  the  first  trip  which  he  made  on^ 
this  spur,  if  be,  did  do  so,  that  the  bridge 
timbers  were  only  about  eight  inches  al>ove 
the  top  of  the  gondola  car  is  not  sufficient  to 
justify  a  court  in  saying,  as  a  matter  of  law, 
that  be  should  have  appreciated  the  danger 
to  himself  in  case  he  should  attempt  to  ride 
tipon  the  platform  of  the  car  while  It  was 
being  drawn  under  the  bridge.  And  this  is 
not  opposed  to  the  doctrine  announced  in 
Jennings  v.  Railway  Co.  (Wash.)  34  Pac. 
937,  cited  by  counsel  for  the  railway  com- 
pany. In  that  case  the  plaintiff  permitted 
himself  to  stand  between  a  brick  wall  and 
a  passing   car   where   the   space   ,was   only 


d^A  inches,  but  the  court  said:  "Had  the 
space  been  10  or  12,  or  14  inches,  the  man 
might  readily  have  been  deceived  and  have 
been  led  into  trouble."  And  so,  in  this  case, 
we  are  not  prepared  to  say  that  If  the 
space  between  the  platform  of  the  car  and 
the  bridge  had  been  but  one  foot  or  two  feet, 
and  plaintiff's  duty  bad  not  required  his  at- 
tention away  from  the  bridge,  be  might  not 
then  have  been  charged  with  knowledge  of 
the  danger,  but  this  we  do  not  decide.  How- 
ever, had  he  observed  the  bridge,  which  he 
says  he  did  not,  we  are  not  prepared  to  say 
that  he  ought  to  have  appreciated  the  fact 
that  the  distance  between  the  platform  of  the 
car  and  the  bridge  was  only  4  or  4,V^  feet. 
We  think  the  case  presented  by  this  plain- 
tiff was  much  stronger  than  that  in  the  Mc- 
Cabe Case;  but  the  decision  In  the  McCabe 
Case  completely  disposes  of  the  contentions 
made  by  counsel  for  appellants.  The  motions 
for  nonsuit  were  properly  overruled. 

Instruction  No.  8  is  as  follows:  "You  are 
instructed  that  although  you  should  find  that 
the  plaintiff  knew  of  the  existence  of  the 
bridge  or  trestle,  and  knew  that  it  was  so 
low  as  that  he  could  not  pass  under  It  in 
safet}',  standing  where  be  stood  at  the  time 
he  was  injured,  yet,  if,  at  the  time  he  was 
Injured,  he  was  engaged  in  discharging  his 
duties  as  a  brakeman,  and  by  reason  of  his 
attention  to  his  duties,  and  his  absorption 
in  their  discharge,  he  omitted  for  the  moment 
to  think  of  the  bridge,  or  thinking  of  it  did 
not  recognize  that  the  train  had  already  pro- 
ceeded so  far  as  would  bring  him  In  contact 
with  it;  and  you  further  believe  from  the 
evidence  that  a  reasonably  prudent  man,  un- 
der all  the  circumstances,  might  have  cnnitted 
for  the  moment  to  bear  in  mind  the  danger, 
or  to  recognize  that  he  was  in  such  close 
proximity  to  the  bridge,  considering  the  speed 
at  which  the  train  was  going,  then  the  plain- 
tiff was  not  negligent  in  forgetting,  if  he 
did  forget,  about  the  bridge,  or  In  failing  to 
recognize,  if  he  did  fall  to  recognize,  bow 
close  he  was  being  brought  to  it."  This  in- 
struction involves  a  consideration  of  the  ques- 
tion :  May  a  servant,  with  knowledge  of  an 
existing  danger,  excuse  himself  from  what 
would  otherwise  be  his  contributory  negli- 
gence, by  saying:  "I  knew  the  danger,  but 
for  the  moment  I  was  so  completely  engross- 
ed in  the  performance  of  my  duties  that  I 
forgot  the  danger  or  did  not  appreciate  the 
fact  that  I  was  in  close  proximity  to  It  J" 
That  there  is  a  well-established  rule  of  law 
respecting  this  question  is  conceded.  The 
extent  of  the  rule  rather  than  its  existence 
is  the  subject  of  controversy.  It  has  been 
variously  stated  by  various  courts  and  text- 
writers,  and  in  many  instances  the  conclu- 
sions reached  are  not;  reconcilable.  But  the 
trend  of  the  modem  decisions  is  towards  the 
rule,  considered  more  humane  from  the  stand- 
point of  the  servant,  which  resolves  Itself 
into  a  declaration  that,  If  the  service  is  of 
such  a  character,  as  to  engross  the  attention 


Digitized  by 


Google 


8S8 


85  PACIFIC  REPORTER. 


(Mout- 


of  the  servant,  the  master  may  not  say  the 
serviiut  should  have  divided  his  attention 
between  the  performance  of  the  particular 
duty  and  keeping  a  looljout  for  danger.  In 
other  words,  if  the  servant  has  two  duties 
to  perform,  one  to  do  the  work  of  his  office 
and  the  other  to  be  vigilant  In  loking  out  for 
danger,  his  failure  to  perfonn  the  latter  will 
not,  as  a  matter  of  law,  constitute  contribu- 
tory negligence,  where  sucli  failure  results 
from  the  necessary  observance  and  perform- 
ance of  the  former,  where  such  obsen-ance 
and  performance  engross  bis  attention,  If  a 
reasonably  prudent  man  under  like  circum- 
stances would  have  been  likely  to  make  the 
same  mistake.  And  the  reason  for  the  rule 
Is  apparent.  It  goes  without  saying  that.  If 
the  servant's  attention  Is  engrossed  by  the 
lierformance  of  one  duty.  It  cannot  be  divid- 
ed between  the  performance  of  that  and 
of  another ;  and  it  would  be  a  harsh  rule  In- 
deed which  would  permit  the  master  to  say 
to  his  servant:  "You  must  perform  the  du- 
ties of  your  position,  even  though  such  per- 
formance requires  your  undivided  attention, 
and  at  the  same  time  you  must  give  a  portion 
of  your  attention  to  known  dangers  or  suffer 
the  consequences  of  an  accident." 

We  think  the  rule  we  have  announced  Is 
supfwrted  by  the  decided  weight  of  modem 
authority.  In  substance  It  is  announced  In  1 
Labatt  on  Master  and  Servant,  i  350.  That 
author,  after  considering  the  Inapplicability 
of  the  doctrine  to  defeat  the  plea  of  assumed 
risk,  says :  "A  materially  different  situation 
Is  presented  where  the  fact  Is  considered  In 
regard  to  its  bearing  uijon  the  question  of 
how  far  the  servant's  close  attention  to  his 
duties  tends  to  rebut  the  inference  of  contrib- 
utory negligence.  In  this  point  of  view  the 
effect  of  the  dtx-islons  may  ine  summed  up  as 
follows:  Where  the  servant  failed  to  take 
such  i)recautlons  as  were  appropriate  for  the 
purpose  of  protecting  himself  at  the  moment 
when  the  accident  occurred,  evidence  that 
such  failure  was  due  to  the  fact  that  his 
attention  was  engrossed  by  his  duties  is  al- 
ways conii>etent  for  the  purpose  of  rebutting 
the  inference  of  contributory  negligence 
which  might  otherwise  be  drawn  from  his 
conduct;  and  If  such  evidence  is  offered,  a 
court  is  very  seldom  justified  In  declaring 
him  to  have  been,  as  a  matter  of  law,  want- 
ing in  proper  care."  A  long  list  of  modem 
authorities  is  <-lted  In  supiwrt  of  the  text. 
And  we  think  the  author  Is  entirely  consist- 
ent too.  In  se<-tion  *ttl,  wlierein  he  announces 
the  limits  of  the  do<'trine,  as  follows:  "To 
Jusltfy  applying,  for  the  servant's  benefit, 
the  doctrine  stated  in  the  last  section.  It 
must  api)ear  from  the  evidence  that  the  cir- 
cumstances were  either  such  as  to  create  a 
situation  approaching  to  or  constituting  an 
emergency,  or  such  as  to  exhibit  the  servant 
in  the  light  of  a  i)erson  who  was  discharging 
a  duty  which  demanded  an  unusual  amount 
of  attention.  The  effect  of  allowing  It  to 
operate  in  cases  where  he  was  merely  dis- 


charging, under  normal  conditions,  some  ordi- 
nary function  incident  to  his  eiuploymeut, 
would  manifestly  be  to  render  the  defense  of 
contributory  negligence  little  more  than  ji 
merely  nominal  prote<.'tlon  to  the  uuister."  Of 
course.  If  the  evidence  showed  tliat  the  plnintifT 
was  merely  performing  hisordiintry  duties  un- 
der normal  conditions,  we  are  not  ready  to  say 
( and  it  is  not  nec-essary  for  us  to  say  In  this  case ) 
that  he  could  excuse  himself  by  asserting 
that  he  forgot  a  known  danger,  although  some 
of  the  authorities  appear  to  go  to  this  extent, 
but  In  this  Instance  every  requisite  of  the 
rule  we  have  announced  is  fully  met.  Tlie 
evidence  Is  ample  to  show  that  an  emergency 
arose.  The  train  started  before  the  brake 
was  released.  PlaintifTs  duties  required  him 
to  act  promptly  and  with  dispatch.  The 
brake  refused  to  respond  as  it  should  have 
done,  and  plaintiff's  attention  was  absorbed 
in  attempting  to  perform  his  duty.  The 
fa<'ts  in  Cummings  v.  Helena  &  Livingston 
Smelting  &  Reduction  Company,  26  Mont. 
■134,  68  Pac.  852,  are  quite  different  from 
those  In  this  case,  and  the  doctrine  there 
announced  we  think  Is  not  Inconsistent  with 
the  rale  Just  stated.  In  our  opinion,  instruc- 
tion No.  8,  fairly  states  the  law.  Whetlier 
this  doctrine  is  applicable  against  the  de- 
fense of  assumed  risk  Is  not  before  us.  It 
is  only  argued  as  presented  by  instmctions 
8  and  13  given,  and  the  railway  company's 
refused  Instructions  2  and  3,  and  these  all 
have  to  do  with  the  question  of  contributory 
negligence  ond  not  with  the  defense  of  as- 
sumed risk. 

Instruction  No.  13  Is  erroneous,  but  it  Is 
not  subject  to  the  attack  made  upon  it  by 
counsel  for  the  railway  company,  and,  as 
tlie  smelting  company  relies  entirely  uixm 
the  argument  made  by  the  railway  company, 
it  is  not  open  to  attack  at  all  in  tills  case.  It 
Is  not  open  to  the  particular  attack  made  by 
the  railway  company  for  the  reason,  that  It 
Is  practically  tlie  same  Instruction  as  No.  6 
requested  by  that  company.  The  instruction 
as  given  is  as  follows:  "Before  the  plaluttflC 
can  be  excused  for  falling  to  see  the  tram- 
way, if  you  find  that  a  reasonable  person 
exercising  reasonable  watchfulness  ought  to 
have  seen  it,  it  must  appear  from  the  evi- 
dence that  his  duties  were  claiming  bts  at- 
tention, and  therefore  drawing  his  attention 
from  the  tramway  and  other  visible  things 
from  the  time  when  he  first  could  have  seen 
it;  and  if  there  was  any  reasonable  period 
from  the  time  that  he  stepped  on  the  ground 
beside  tlie  engine  at  the  gangway,  while  he 
was  walking  toward  the  tramway,  during 
which  he  had  no  duty  of  the  kind  referred  to 
to  perform,  or  before  his  duties  began  which 
period  was  reasonably  sufficient  to  have  en- 
abled a  person  not  engrossed  In  duties  to 
have  noticed  the  tramway,  then  you  are  in- 
structed that  the  plaintifTs  failure  to  notlco 
It  under  such  circumstances,  would  be  con- 
tributory negligence  and  would  prevent  his . 
recovery  In  this  action,  unless  you  should 
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also  find  from  the  evidence  that,  at  the 
moment  of  the  accident,  his  attention  was  so 
far  absorbed  In  the  discharge  of  duties  re- 
quired of  hiin  at  that  momeut  that  he  omitted 
to  thinli  of  the  bridge."  The  court  omitted 
an  opening  sentence,  which  did  not  add  any- 
thing of  merit,  and  added  these  words:  "Un- 
less you  should  also  find  from  the  evidence 
that,  at  the  moment  of  the  accident,  his  at- 
tention was  so  fur  absorbed  In  the  discharge 
of  duties  retiuired  of  him  at  that  monent  that 
he  omitted  to  think  of  the  bridge."  and  added 
a  further  sentence  which  is  not  criticized. 
It  will  be  observed  that,  in  the  instruction  as 
offered  by  the  railway  company,  the  rule  is 
announced  that.  In  order  for  plaintiff  to  ex- 
cuse his  failure  to  see  the  tramway,  his 
duties  must  have  been  claiming  his  attention 
from  the  time  when  he  first  could  have  seen 
It.  The  amendment  made  by  the  court  only 
limits  this  like  doctrine  to  the  particular 
moment  of  time  when  the  plaintiff  was  in- 
jured, and  however  erroneous  the  instruction 
Is,  it  was  not  made  any  more  so  by  the 
amendment,  and  the  railway  company  cannot 
complain  that  the  court  announces  a  rule  of 
law  which  It  itself  had  urged  upon  the  court. 
We  think  there  Is  not  any  difference  what- 
«ver  In  principle  between  the  rule  embraced 
in  the  Instruction  as  offered  and  the  one  In 
the  amendment. 

Counsel  for  the  smelting  company  urge 
that  the  court  erred  in  refusing  Its  offered 
instruction  Xo.  8,  as  follows:  "The  court 
further  instrticts  you  that  before  you  can  find 
In  favor  of  the  plaintiff  as  against  the  smelt- 
ing company,  you  must  find  that  said  smelt- 
ing company  owed  a  duty  to  the  plaintiff 
and  failed  to  exercise  ordinary  care  or  skill 
towards  him,  by  which  failure  the  plaintiff, 
without  contributory  noKligenoe  on  hs  part, 
suffered  thelnjury  complained  of.  In  determin- 
ing this  question  as  to  whether  the  smclthig 
company  owed  any  duty  to  the  plaintiff  you 
will  take  into  consideration  tlie  fact  that  the 
pliiintiff  had  no  contract  whatever  with  the 
smelting  company;  that  he  did  not  sustain 
the  relation  of  servant  to  master  to  the  de- 
fendant smolting  company;  but  that  the 
plaintiff  wa.s  the  servant  of  tlie  defendant 
railway  company  and  not  under  the  control 
or  direction  of  the  smelting  company,  and  If, 
upon  the  consideration  of  all  the  facts  prov- 
en in  tlie  case,  yon  find  tiiat  tiio  dofondaiit 
smelting  company  owed  no  duty  to  tlu>  plain- 
tiff by  the  violation  of  wliich  the  injury  was 
caused  on  the  t)art  of  tlie  smelting  coinpaiiy 
to  the  pl:iii)tiff.  tb(-ii  your  verdict  sliould  lie 
In  favor  of  the  defendant  smelting  company." 
The  court  by  instruction  No.  (!  (any  olijection 
to  which  Is  waived  by  the  failure  of  either 
defendant  to  argue  the  matter)  toid  the  jury 
In  effect  that  if  the  erapIoyOs  of  the  railway 
<-onii)any,  including  tlie  plaintiff,  were  taking 
out  the  cars  from  the  concentrator  at  the 
Invitation,  express  or  implied,  of  the  smelt- 
ing coni|)any,  then  the  smelting  company  did 
owe  to  such  employes  a  duty,  any  violation 


of  which  would  render  that  company  liable. 
That  this  Is  a  correct  rule  of  law  and  appli- 
cable to  the  facts  of  this  case  can  hardly  lie 
questioned.  The  rule  is  stated  with  the 
autliorities  in  supjiort  of  It,  in  21  Ency.  of 
Law  (2d  Ed.'t  471.  and  Thompson  on  Neg- 
ligence, S§  978,  970.  Under  the  circum- 
.stances  of  tills  case,  the  requested  instruction 
No.  8  could  hardly  have  failed  to  mislead  the 
jury.  The  court  having  submitted  a  correct 
rule  of  law  for  the  guidance  of  the  jury, 
properly  refused  the  Instruction  requested. 

It  Is  also  urged  by  the  smelting  company 
that  the  court  should  have  Instructed  the 
jury,  as  a  matter  of  law,  that  If  the  bridge 
or  trestle  was  built  with  a  drawliridge,  which 
could  be  removed  and  thereby  rendered 
harmless,  then  the  verdict  should  be  in  favor 
of  the  smelting  company.  But  we  think  tliat 
was  al.so  properly  refused.  It  can  hardly  be 
said  that  the  mere  fact  that  the  bridge  could 
be  removed  would,  as  a  matter  of  law,  ab- 
solve the  smelting  company  from  liability. 
It  is  charged  with  negligence  in  constructing 
and  maintaining  the  bridge  so  low  that  it 
was  dangerous  to  the  empIoyC's  of  the  rail- 
way company  In  discharging  their  duties 
about  It.  Whether  the  constractlon  and 
maintenance  of  the  bridge  In  the  manner  In 
which  It  was  constructed  and  maintained, 
constituted  negligence  on  the  part  of  the 
smelting  company,  we  think  was  a  question 
to  go  to  the  jury  under  proper  Instructions. 

Counsel  for  the  smelting  company  also 
asked  the  court  to  give  an  instruction  num- 
bered 6,  which  might  have  been  proper  had 
it  not  contained  the  concluding  sentence: 
".■Vnd  If  he  (plaintiff)  knew  the  bridge  was 
tliere  and  at  the  moment  forgot  the  same, 
this  will  not  excuse  him."  Of  course  this 
last  sentence  is  directly  opposed  to  the  doc- 
trine announced  in  instruction  No.  8,  given 
by  the  court  and  approved  by  us;  but  coun- 
sel In  their  rejily  brief  say:  "The  fact  that 
we  added  to  this  instruction  the  following: 
'And  if  he  knew  the  bridge  was  there  and 
at  tile  moment  forgot  the  same,  this  will 
not  excuse  him,'  affords  no  excuse  for  not 
giving  that  portion  of  the  charge  above  <iuot- 
ert.  The  court  could  have  stricken  out  this 
portion  just  as  he  added  a  modilication  to 
tlio  instruction  13  as  requested  by  counsel 
for  tiie  railway  coinimny."  Tlie  court,  of 
(•ours<'.  miglit  have  striclcen  out  this  objec- 
tionable SPiiteuce,  lurt  it  was  not  liound  to 
do  so,  and  error  cannot  be  predicated  upon 
its  refusal. 

So  far  as  the  snicUing  company  Is  con- 
cerned, our  attention  has  not  been  directed 
to  any  reversible  error  c-ommitted  by  the 
court.  Upon  the  facts  the  case  was  prop- 
erly submitted  to  the  jury.  The  errors  as- 
signed whicli  are  presented  by  this  company 
and  which  are  nut  antagonistic  to  its  joint 
appellant,  have  all  been  considered,  If  not 
discussed  seiiarately. 

On  behalf  of  the  railway  company  It  Is 
urged  that  the  court  erred  in  giving  instruc- 
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tlons  4,  5,  7,  and  9.  Instructions  4  and  5 
deal  with  the  question  of  the  master's  duty 
to  the  servant.  In  Xo.  4  It  Is  declared:  "A 
railway  company  is  bound  to  provide  suit- 
able and  safe  material  and  structures  in  the 
construction  of  its  road  and  appurtenances, 
and  to  maintain  them  In  a  reasonably  safe 
condition."  Further  on  in  the  same  instruc- 
tion there  is  an  attempt  apparently  made  to 
limit  or  explain  this  sweeping  statement  as 
follows:  "The  railway  company  is  not  to 
be  held  as  guarantying  or  warranting  abso- 
lute safety  under  all  circumstances,  but  is 
bound  to  exercise  the  care  wliich  the  exi- 
gencies reasonably  demand  in  furnishing  a 
proper  roadbed  and  track,  and  in  l^eepmg  the 
same  free  from  obstruction  with  which  its 
servants  .nre  likely  to  come  in  contact  and 
be  Injured  in  the  ordinary  discharge  of  their 
duties."  In  No.  5  it  is  said  that  "the  defend- 
ant railway  company  was  bound  to  use  due 
care  as  between  it  and  its  servants,  and  to 
keep  the  track  on  which  it  was  operating  its 
cars  at  the  time  the  plaintiff  was  injured  in 
a  safe  condition  for  the  use  of  its  servants 
In  doing  the  work  for  which  their  duties 
devolved  upon  them."  And  further  on  in 
the  same  instruction  it  is  said:  "It  was 
bound  to  use  due  care  to  keep  them  In  a 
reasonably  safe  condition;"  and  again:  "If 
the  defendant  railway  company  did  not  own 
or  control  the  track,  it  was  bound  to  see 
that  it  was  kept  in  such  condition  as  that 
It  was  reasonably  safe  for  the  employes 
of  the  railway  company  to  do  their  work 
on  and  over  it."  It  is  unfortunate  that 
some  courts,  including  this  one.  have  been 
extremely  careless  in  attempting  to  define 
the  master's  duty  in  this  regard;  but  no 
useful  purpose  can  be  subserved  in  continu- 
ing the  like  practice  after  our  attention  has 
been  called  to  the  error  as  is  done  in  tills 
Instance. 

It  will  be  observed  that  in  Instruction 
Xo.  4  the  Jury  was  told  that  the  master's 
duty  Is  (1)  to  provide  suitable  and  safe  ma- 
terials and  structures,  and  maintain  them 
in  a  reasonably  safe  condition;  (2)  to  e.xer- 
olse  the  care  which  the  exigencies  reasona- 
bly demand  In  furnishing  a  proper  roadbed 
and  track,  and  In  keeping  the  same  free 
from  obstructions.  W'as  the  Jury  to  under- 
stand that  this  was  Intended  to  be  two 
statements  of  the  same  rule,  or  the  state- 
ment of  two  different  rules,  and.  If  the  lat- 
ter, which  rule  should  control?  In  fact 
neither  Is  a  correct  statement  of  the  law.  In 
instruction  Ko.  .5  the  master's  duty  Is  again 
defined  to  be  (1)  to  use  due  care  as  between 
Itself  and  its  servants:  (2)  to  keep  the  traclt 
In  a  safe  condition  for  doing  the  work  re- 
quired of  the  servant;  CI)  to  use  due  care  to 
keep  the  track  and  ai)pllances  in  a  reasonably 
safe  condition;  and  (41  to  see  that  the  track 
was  kept  in  such  condition  as  that  it  was 
reasonably  safe  for  the  servant  to  do  his 
work.  Having  read  these  Instructions,  the 
Jury  might  properly  have  drawn  any  one  of  a 


half  dozen  different  conclusions  as  to  the  mas- 
ter's duty  toward  the  servant;  but  tlie  most 
natural  conclusion,  it  seems  to  us,  for  the  Jury 
to  have  drawn,  would  hare  been  tliat  the 
court  was  simply  stating  the  same  rule  Iq 
different  terms,  and  that.  In  fact,  the  vari- 
ous statements  were  Intended  to  mean  the 
same  thing.  It  is  asking  altogether  too  mncb 
of  this  court  to  say  that  the  Jury  selected 
the  one  statement  of  the  rule  which  is  8Ul>- 
stantlally  correct  so  far  as  it  goes,  and  re- 
jected the  other  statements  of  It  which  are 
erroneous.  The  rule  of  law  defining  the  mas- 
ter's duty  to  his  servant  in  this  respect  is: 
The  master's  duty  to  the  servant  is  to  exer- 
cise ordinary  care  to  furnish  reasonably  safe 
roadways  and  appliances,  and  use  ordinary 
care  and  diligence  to  keep  them  in  a  reason- 
ably safe  condition.  Union  Pac.  Ry.  Co.  t. 
Jarvl,  3  C.  C.  A.  4.33,  53  Fed.  C5;  4  Thompson 
on  Negligence,  S  3767.  We  hardly  think  this 
court  would  be  Justified  under  all  the  facts 
presented  by  this  record.  In  saying  that  It 
was  negligence  per  se  on  the  part  of  the 
railway  conii)any  to  oi)erate  its  trains  under 
this  bridge  or  trestle. 

In  its  Instruction  Xo.  7  the  court  said: 
"The  plaintiff  Is  not  required  to  prove  to 
your  satisfaction  that  he  Is  not  guilty  of 
contributory  negligence;  the  defendants  must 
prove  that  he  was.  So  likewise,  the  plaintiff 
is  not  obliged  to  prove  to  you  that  he  did. 
not  know  of  the  existence  of  the  bridge,  and 
that  it  was  so  low  that  he  could  not  |)erform 
his  duties  in  safety.  The  defendants  must 
show  that  he  had  such  knowledge."  And  in- 
struction Xo.  9  is  as  follows:  "In  order  to 
establish  the  defense  of  assumed  risk  in  this 
case,  it  Is  not  enough  that  It  should  ai^ear 
from  the  evidence  that  the  plaintiff  knew 
of  the  existence  of  the  bridge.  Tou  mast 
reach  the  conclusion  from  the  evidence,  not 
only  that  he  knew  of  the  existence  of  the 
bridge,  but  also  that  he  knew  it  was  so  low 
that  he  could  not  pass  under  It  In  safety 
while  standing  on  the  platform  of  the  car 
in  tlie  discharge  of  his  duties,  or  you  must 
find  in  favor  of  the  plaintiff  on  tills  Issue." 
Each  of  these  Instructions  Is  clearly  erro- 
neous. Actual  knowledge  on  the  part  of  plain- 
tiff of  the  existence  of  the  danger  is  made  the 
test  of  plaintiff's  assumption  of  risk.  If 
such  circumstances  were  shown  that  a  rea- 
sonably prudent  man  ought  to  have  known 
of  the  danger,  the  plaintiff  was  chargeable 
with  knowledge,  even  though  In  point  of 
fact  he  may  not  have  had  such  knowledge. 
In  4  Xliompson  on  Xegllgence,  §  4G47,  the 
rule  Is  more  fully  stated  as  follows:  "Xegli- 
geut  Ignorance  being  in  law  tantamount  to 
knowledge.  It  Is  sufflcleut,  to  put  upon  the 
sen-ant  tlie  disadvantage  of  accepting  the 
risk,  that  he  knew  of  the  source  of  danger, 
or  miglit  have  known  of  it  by  the  exercise 
of  that  measure  of  care  which  he  ought  to 
take  for  his  own  safety  under  the  circum- 
stances of  the  particular  case,  which  comes 
wltliin  the  description  of  ordinary  or  reason- 
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able  care.  The  true  test  by  which  to  de- 
termine whether  the  servant  assumed  the 
risk  of  the  iiarticular  dnnger  as  one  of  the 
ordinary  risks  of  his  employment,  and  wheth- 
er he  was  guilty  of  contributory  negligence 
in  facing  or  neglecting  the  danger,  is  to 
consider  whether,  under  all  the  surrounding 
conditions,  be  ought  to  hare  known  and  com- 
prehended the  danger,  and  not  whether,  in 
point  of  fact,  he  did  know  and  comprehend 
It" 

We  have  examined  the  other  assignments 
made  by  the  railway  company,  but  think 
they  are  without  merit. 

As  to  the  defendant  Helena  &  Livingston 
Smelting  &  Reduction  Company,  the  judg- 
ment Is  affirmed.  For  the  errors  in  giving 
instructions  4,  5,  7,  and  9,  the  judgment  is 
reversed  and  a  new  trial  ordered  as  to  the 
defendant  Northern  Pacific  Knlhvay  Oom- 
pany,  which  has  specified  and  urged  these 
errors. 

BRAXTLY,  C.  J.,  and  MILBUUX,  J., 
concur. 


GRINDUOD  T.  ANGLO-AMEUICAN  BOND 

CO. 
(Supreme  Court  of  Montana.    April  30,  1906.) 

1.  Fbacd  — False    Representations  —  Evi- 
dence—Sufkiciency. 

Evidence  examined,  and  held  insufficient  to 
show  tliat  the  piirchasp  of  certain  bonds  by 
plaintiff  was  induced  by  false  atatements  on 
defendant's  part  contained  in  certain  circulars. 

2.  Contracts — Rescission — Estoppei,. 

Where  certain  bonds  purchaBed  by  plaintiff 
specifically  provided  that  the  entire  contract  was 
therein  set  forth;  that  no  one  had  authority 
to  alter,  change,  or  modify  the  same  in  any 
manner ;  and  that  defendant  company  issuing 
the  bonds  was  not  to  be  bound  by  an^  state- 
ment, promise,  or  agreement  not  therein  con- 
tained, made  by  any  person — plaintiff,  by  re- 
taining the  bondn,  making  monthly  payments 
thereon  for  more  than  a  year  after  the  date  of 
their  receipt,  and  further  obtaining^  permission 
from  defendant  to  act  as  its  agent  in  the  same 
capacity  as  that  in  which  another  agent  was 
acting  at  the  time  plaintiff  entered  into  the 
contract,  was  thereby  estopped  from  rescinding 
the  contract  on  the  ground  that  he  was  misled 
to  his  prejudice  by  any  rppresentations  made 
by  such  other  agent  or  by  any  circular  given 
him  by  the  latter  or  mailed  to  him  by  the  com- 
pany before  or  after  receiving  the  bonds. 

3.  Fraco— Reliance  on  Representations. 

When  it  appears  that  a  party  claiming  to 
have  been  deceived  to  his  prejudice  has  investi- 
gated for  himself,  or  that  the  means  were  at  hand 
to  ascertain  the  truth  or  falsity  of  any  represen- 
tations made  to  him,  his  reliance  on  such  repre- 
sentations, however  false  they  may  have  been, 
affords  no  ground  of  complaint. 

TBd.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fraud.  SS  19-23.1 

4.  Contracts— Bbeacu—Sufficienct  of  Evi- 
dence. 

Evidence  examined,  and  Ucld  insufficient  to 
show  a  breach  on  defendant's  part  of  the  con- 
ditions of  a  contract  with  plaintiff. 

Appeal   from   District   Court,    licwis   aud 
Clarke  County;  J.  M.  Clemeuts,  Judge. 


Action  by  Eklward  Grindrod  against  the 
Anglo-American  Bond  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

T.  J.  Walsh,  H.  S.  Hepner,  and  Eugene  B. 
Hoffman,  for  appellants. 

BRANTLY,  C.  J.  This  action  was  brought 
to  recover  from  defendant  certain  sums  of 
money  with  Interest  thereon  from  Septem- 
ber 12,  1904,  amounting  in  the  aggregate  to 
$1,7.~>0,  which  the  plaintiff  alleges  he  paid 
to  defendant  under  contracts  into  which  he 
was  induced  to  enter  by  false  and  fraudu- 
lent representations  made  by  defendant  The 
complaint  contains  two  causes  of  action. 
Omitting  the  formal  parts,  the  first  of  these 
alleges,  In  substance,  that  on  May  12,  1903, 
plaintiff  aud  defendant,  a  corporation  or- 
ganized under  the  laws  of  California  and 
doing  business  in  California  and  also  hi 
Montana,  entered  into  a  contract  whereby 
the  plaintiff  became  the  purchaser  from  de- 
fendant of  two  cumulative  cash  bonds,  num- 
bered 076  and  077.  That  the  plniutiff  was 
Induced  to  enter  into  said  contract  by  rea- 
son of  certain  false  aud  fraudulent  represen- 
tations made  by  defendant  contained  hii 
printed  circulars  Issued  by  and  under  the 
authority  of  the  defendant,  and  accepted  and 
acted  upon  as  true  by  the  plaintiff,  as  fol- 
lows: (1)  That  in  said  circulars  defendant 
represented  to  plaintiff  that  boudholders  could 
surrender  their  bonds  at  any  transition  peri- 
od and  receive  the  amount  paid  to  date  Into 
the  maturity  fund,  plus  Interest  at  6  per 
cent,  per  annum,  which  representation  was 
false  and  fraudulent  and  made  for  the  pur- 
pose of  defrauding  plaintiff;  (2)  that  in  said 
circulars  defendant  represented  to  plaintiff 
that  bondholders  could  at  any  time,  when 
they  could  not  continue  their  payments  under 
the  terms  of  the  bonds,  have  the  amount 
paid  by  them  Into  the  maturity  fund  re- 
turned to  them,  with  6  per  cent.  Interest 
per  annum,  which  representation  was  false 
and  made  for  the  purpose  of  defrauding  the 
plaintiff.  That  plaintiff,  relying  upon  said 
representations,  purchased  said  bonds  and 
paid  to  the  defendant  at  different  times  sums 
aggregating  $310.  That  on  or  about  August 
1,  1904,  plaintiff  made  demand  of  the  defend- 
ant at  its  home  office  at  San  Francisco, 
Cal..  that  it  return  to  him  the  amount  paid 
as  aforesaid,  but  that  it  refused  and  still 
refuses  to  do  so.  That  in  said  bonds  it  is 
provided  that  they  shall  mature  In  classes  A, 
B,  C,  D,  and  E,  and  that  bondholders  should 
have  the  privilege  of  withdrawing  in  any  of 
said  classes,  but  that  said  defendant,  with- 
out the  knowledge  and  consent  of  plaintiff 
and  against  his  express  wish  and  instruc- 
tions, progressed  said  bonds  from  class  A 
through  Interuiediate  classes  into  class  E, 
and  would  not  pei-mit  plaintiff  to  withdraw 
in  any  of  said  classes,  and  has  declared  said 
bonds  forfeited  because  plaintiff  has  failed 
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to  pay  the  assessment  In  class  E.  That  the 
dependent  upon  the  receipts  from  the  sale  of 
bonds  of  the  defendant,  and  the  maturity 
fund  to  mature  bonds  sold  in  Montana  is 
dependent  upon  the  receipts  from  the  sale 
bonds  within  the  state  of  Montana,  and  that 
defendant,  after  the  sale  of  said  bonds  to 
plaintiff,  discontinued  sales  in  Montana, 
thereby  making  impossible  the  maturity  of 
the  bonds  sold  to  plaintiff,  tiuis  defrauding 
plaintiff.  And  that  plaintiff  has  fully  per- 
formed all  the  conditions  in  said  contract 
to  be  kept  and  performed  by  him. 

The  following  is  a  copy  of  one  of  the  bonds 
which  Is  made  a  part  of  the  complaint,  with 
the  attached  privileges,  requirements,  and 
conditions,  so  far  as  the  same  are  pertinent 
to  the  present  inquiry;  those  not  set  forth 
having  reference  only  to  the  loan  feature 
of  the  contract : 

"$1,000.00  $1,000.00 

"Anglo-American  Bond  Conii)any, 
San  Francisco,  California. 

"Cumulative      Cash      Bond. 

"In  consideration  of  the  application  for  this 
bond  and  contract  and  of  the  sum  of  $.">.00, 
received  with  .said  application  as  a  registra- 
tion fee,  and  in  consideration  of  the  payments 
herein  to  be  made  and  of  the  agreements  to  be 
kept  and  performed  and  in  further  considera- 
tion of  the  benefits  flowing  from  the  require- 
ments, privileges  and  conditions  printed  on  the 
back  hereof,  the  Anglo-American  Bond  Com- 
pany promises  to  pay  Edward  Grindrod  of 
thecityof  Helena,  state  of  Montana,  one  thou- 
sand dollars  in  gold  coin,  upon  tlie  maturity 
and  completion  of  this  Ixind  and  contract  in  ac- 
cordam-e  with  the  privilegps,  requirements  and 
conditions  printed  on  the  back  hereof  which 
are  hereby  made  a  part  of  this  bond  and  con- 
tract as  fully  as  if  they  w^ere  cited  at  length 
over  the  company's  signature.  In  witness 
whereof,  the  Anglo-American  Bond  Company 
has  exe<.-uted  this  bond  In  the  city  of  San 
Francisco.  California,  this  twentieth  day  of 
July,  1903. 

"Anglo-American  Bond  Company. 

"C.  O'Brien.  Manager. 

"[Seal  of  the  Anglo-American  Bond  Com- 
pany.] 
"Conntersigned:    H.   Tj.   Paddock,   Auditor. 

"Privileges. 

"(2)  This  bond  shall  mature  and  be  pay- 
able when  there  has  accumulated  in  tiie  ma- 
turity fund  of  this  and  similar  bonds  the 
sum  of  one  thousand  dollars,  provided  that 
all  similar  bonds  of  prior  date  have  been 
matured  and  paid. 

"(3)  This  bond  may  be  surrendered  at  any 
maturity  period.  If  the  l)ondliolder  shall 
surrender  this  bond,  tlie  company  shall,  upon 
thirty  days'  notice  in  writing,  pay  said  lunid- 
holder  a  sum  etpial  to  tlie  aggregate  amount 
the  said  landholder  shall  have  paid  into  the 
maturity  fund  plus  Interest  at  six  («J)  per 


cent,  per  annum  as  rapidly  as  acvmnulated 
in  the  maturity  fund. 

■•."*-  ■     "Requirements  and  Conditions. 

"(1)  The  benefits  accming  to  the  owners 
of  this  and  simitar  cumuUitive  bonds  slml! 
be  governed  by  the  date  of  their  original 
Issuance,  and  the  priority  of  said  date  shall 
determine  maturity  and  order  of  payment. 

"(2)  Time  is  the  essence  of  this  agree- 
ment. All  payments  hereunder  are  due  and 
payable  on  the  first  day  of  each  and  ever}- 
mouth  and  delinquent  on  the  fifteenth  there- 
of. 

"(.1)  Failure  to  pay  any  monthly  pa.vuients 
on  or  before  the  fifteenth  day  shall  render 
this  bond  null  and  void  and  all  payments 
previously  made  shall  be  forfeited  and  shall 
revert  to  the  company. 

"(4)  Monthly  payments  on  this  bond  shall 
be:  Class  A,  one  dollar;  class  B,  four 
($4.00)  dollars;  class  C,  seven  ($7.0«t  dollars; 
(flass  D,  nine  ($9.00)  dollars;  class  K.  ten 
($10.00)  dollars,  and  after  maturity  eleven 
($11.00)  dollars,  subject  to  the  following  de- 
ductions monthly  for  the  profit  and  oiuulu- 
uient  of  the  company:  Class  A,  twenty  cents; 
class  B,  fifty  cents;  class  C,  one  dollar: 
class  D,  five  dollars,  and  after  maturity,  one 
dollar ;  but  no  deductions  shall  be  made  from 
payments  to  class  E.  After  maturity  the 
bondholder  shall  pay,  on  or  before  the  fif- 
teenth day  of  January  and  July  of  ea<'h 
year  a  fee  of  $10.00  or  $20.00  per  aniuiin. 
which  shall  go  to  the  maturity  fund  for  the 
benefit  of  unmatured  bonds  until  the  obliga- 
tions of  the  bondholder  are  fully  disciiaitstHL 

"(•'>)  I'pon  maturity  of  this  bond,  the  com- 
pany shall  notify  the  registered  owner  and 
payments  of  eleven  dollars  i)er  month  slinll 
then  begin  and  continue  nntU  all  the  obliga- 
tions of  the  bondholder  to  the  company  are 
discharged.  After  said  notice  of  maturity, 
the  bondholder  shall  forthwith  receive  a  loan 
of  one  thousand  dollars  in  gold  coin,  on  fur- 
nishing security  satisfactory  to  the  company. 
Said  loan  shall  be  subject  to  a  charge  of  ten 
dollars." 

"(10)  Failure  to  pay  the  smn  of  eleven 
dollars  on  the  first  day  of  any  month  or  be- 
fore the  fifteenth  day  thereof  shall  render 
this  bond  null  and  void  and  the  company 
may  proceed  to  foreclose  its  mortgage  and  sell 
and  disi)ose  of  tlie  security  thereunder  with- 
out notice  to  the  bondholder." 

"(10)  The  agreement  between  tlie  company 
and  the  bondholder  is  fully  set  forth  herein 
and  no  one  has  authority  to  alter,  change  or 
modify  this  bond  In  any  manner,  and  any 
statement,  promise  or  agreement  made  by  any 
person  not  contained  herein  shall  not  be  bind- 
ing on  the  company  or  the  bondholder. 

"(17)  When  the  bondholder  has  been  noti- 
fied that  his  bond  has  progressed  from  one 
iflass  to  a  higher  class,  he  shall  send  his 
lM>nd  to  the  company  to  have  the  transfer  to 
new  class  indorsed  thereon,  but  no  charge 
sliall  be  made  for  such  indorsement." 
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The  second  cause  of  action  Is  identical  wltb 
the  first,  except  that  Its  purpose  Is  to  recover 
the  sum  of  $1,440,  paid  In  like  manner  on 
bonds  numbei-ed  804  to  823,  inclusive,  ob- 
tained subsequent  to  those  made  the  basis 
of  the  first  cause  of  action,  and  with  lilce 
privileges,  requirements,  and  conditions. 
The  answer  is  a  general  d^iial.  Upon  the 
issues  thus  presented  the  cause  was  tried. 
Defendant's  motion  for  a  nonsuit  having 
been  denied,  and  no  proof  being  offered  by 
It,  the  court  directed  a  verdict  and  Judg- 
ment for  plalntlflF  for  the  amount  demanded, 
with  Interest    Defendant  has  appealed. 

The  first  assignment  is  that  the  court 
erred  in  overruling  the  motion  for  nonsuit. 
The  grounds  of  the  motion  were:  (1)  That 
there  was  no  evidence  tending  to  show  any 
false  or  fraudulent  representations  whereby 
piaintifC  was  induced  to  enter  into  the  con- 
tract; (2)  that  the  evidence  shows  that  the 
plaintiff  failed  to  comply  with  the  terms  of 
the  contract  on  his  part  upon  which  he  seeks 
to  recover ;  and  (3)  that  there  is  no  evidence 
tending  to  show  that  the  defendant  ever 
demanded  settlements  at  the  maturity  or 
transition  periods  provided  for  in  the  con- 
tract or  any  of  them,  or  that  the  bonds 
were  advanced  from  class  to  class  and  finally 
Into  class  B  without  the  plaintiff's  consent, 
or  that  he  was  denied  the  right  to  withdraw 
at  any  maturity  period,  or  that  the  defendant 
ever  discontinued  sales  In  the  state  of  Mon- 
tana, thereby  rendering  the  maturity  of 
])lalntiff's  bonds  impossible.  From  a  cursory 
examination  of  the  complaint,  it  is  apparent 
that  pialntlft  seeks  to  recover  on  one  or  the 
other  of  two  theories,  which  are  entirely 
inconsistent.  The  first  of  these  proceeds  up- 
on the  notion  that  the  contract  is  void  by 
reason  of  false  and  fraudulent  representa- 
tions of  material  matters  upon  which  plain- 
tiff relied,  and  by  which  he  was  induced  to 
enter  into  it.  Tl>e  second  alleges  two  dis- 
tinct breaches  of  the  contract:  First,  in  the 
advancement  of  the  bonds  into  class  E  with- 
out plaintiff's  consent,  a  refusal  to  permit 
plaintiff  to  withdraw  at  any  maturity  |»eriod, 
and  a  forfeiture  for  failure  to  make  tlie 
payments  required  after  advancement  to  class 
E;  and,  second,  in  that  the  maturity  of 
the  bonds  sold  in  the  state  of  Montana  de- 
pended upon  the  sales  made  In  Montana  ex- 
clusively, and  that  defendant  ceased  to  sell 
bonds  in  Montana  after  the  purchase  by 
the  plaintiff,  thus  rendering  impossible  for 
liiaintifTs  bond-i  to  mature  at  any  time.  It 
Is  not  necessary  to  analyze  the  investment 
scheme  conducted  by  the  defendant  corpora- 
tion or  to  discuss  at  length  the  character 
of  the  contracts  made  with  the  bondholders. 
It  Is  suHlcient  to  say  tliat  the  plan  con- 
templated the  advancement  of  the  bonds 
successively  from  class  A  to  class  E  as  fast 
as  they  matured,  upon  notice  to  the  stock- 
holder, who  at  each  advancement  had  the  op- 
tion to  withdraw,  until  advancement  to  class 
E.    After  this  occurred  the  right  of  with- 


drawal ceased  until  final  maturity  in  this 
class.  This  is  clearly  expressed  in  the  contract 
The  power  to  forfeit  for  failure  to  make  ther 
monthly  payments  in  each  class,  and  until 
final  maturity  in  class  E,  was  vested  in  the 
defendant  Treating  the  complaint  as  stat- 
ing a  cause  of  action  for  a  rescission  of  the 
contract  for  fraud  and  misrepresentation 
and  to  recover  back  the  money  paid  under  it,. 
there  is  no  evidence  before  us  to  sustain 
its  allegations  or  to  Justify  the  verdict  The 
only  evidence  offered  was  a  copy  of  a  circular 
sent  to  plaintiff  after  the  contract  was  made. 
Plaintiff  stated  in  his  evidence  that  be  relied 
upon  the  statements  contained  In  a  circular 
given  him  by  one  Henry,  an  agent  of  defend- 
ant who  induced  him  to  enter  Into  the 
contract  It  nowhere  appears,  however,  that 
the  two  circulars  contained  the  same  state- 
ments. Assuming  this  to  be  the  fact,  the  cir- 
cular Introduced  in  evidence  contains  no 
false  statement  as  to  the  nature  or  terms 
of  the  contract  The  portions  of  It  which 
are  pertinent  here  are  the  following: 

"Bonds  can  be  surrendered  for  face  vahie, 
and  loans  repaid  In  small  montlily  install- 
ments of  $11  per  month  per  $1,000  and  2  per 
ct.  per  annum. 

"Before  surrender  monthly  dues  are  $1.00, 
$4,00,  $7.00,  $9.00,  $10.00  in  the  different 
classes. 

"Loans  made  on  any  kind  of  approved 
security.  Withdrawals  and  6  per  cent,  at 
any  transition  period.  Company  disclaims 
responsibility  for  misstatements  of  agents. 
Read  your  bond  carefully. 

"Withdrawal  Privileges. 
"Bondholders  can  surrender  their  bonds  at 
any  transition  period  and  receive  amount 
paid  to  date  into  maturity  fund  plus  interest 
at  6  per  cent,  per  annum.  This  Is  most 
important  privilege  and  prevents  loss  in  case 
of  illness  or  loss  of  employment 

"Advantages. 

"Payments  on  the  cumulative  cash  bonds 
are  $1.00  per  month  to  begin.  This  is  in 
class  A.  The  bondholder  is  notified  when 
the  profits  in  this  class  entitle  him  to  pass 
to  class  B,  and  commencing  the  following 
month  his  payments  are  $4.00  per  month. 
From  class  P>  lie  passes  to  class  C,  and  his 
payments  are  increased  to  $7.00  per  month; 
thence  to  class  D,  $i).00  per  month.  From 
class  D  he  passes  to  class  E,  paying  $10.00 
per  mouth.  It  will  be  seen  that  the  loans 
accrue  quickly,  for  5  bonds  accumulate  1 
maturity  In  class  A,  4  in  Class  B,  3  in  class 
0,  6  in  class  D,  and  1  in  class  E.  Five  bonds 
sold  in  one  day  mean  one  progression  from 
class  A  and  so  on. 

"Otlier  Advantages. 

"(1)  If  yon  cannot  continue  your  payments 
the  money  you  have  paid  into  maturity  fund 
is  returned  with  6  per  cent  interest  as  pro- 
vided In  the  bond." 
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There  Is  no  other  statement  which  nnder- 
takes  to  reprexent  the  terms  of  the  bonds 
and  the  rights  accorded  to  the  purchaser. 
Comparing  the  foregoing  with  the  privileges, 
requirements,  and  conditions  which  are  at- 
tached to  and  form  a  part  of  the  bonds,  they 
correspond  exactly  with  them,  and  In  no 
sense  of  the  term  can  they  be  regarded  as 
false  statements.  But,  even  If  they  were, 
the  circular  distinctly  requires  the  purchaser 
to  read  the  bonds.  One  of  the  conditions  at- 
tached to  the  bonds  themselves,  which  the 
plaintiff  says  he  read,  speclflcallyprovidesthat 
the  entire  contract  Is  set  forth  in  the  bonds, 
that  no  one  has  the  authority  to  alter,  change, 
or  modify  the  contract  In  any  manner,  and 
that  the  comimny  Is  not  to  be  bound  by  any 
statement  promise,  or  agreement,  not  con- 
tained tlierciu,  made  by  any  person.  When 
the  plaintiff  received  and  read  his  bonds,  it 
was  his  privilege  then  to  rescind  his  contract 
If  be  found  that  he  hud  been  misled.  Hav- 
ing elected  to  retain  them,  he  cannot  now  be 
heard  to  say  that  he  was  misled  to  his  prej- 
udice by  any  i-epreseutatious  made  by  Henry, 
or  by  any  oircular  given  him  by  Henry  or 
mailed  to  him  by  the  comiiany  before  or 
after  that  tlnie.  For  tiie  evidence  shows  fur- 
ther that  he  made  monthly  payments  for 
more  than  a  j-ear  after  that  date,  and  actual- 
ly obtainetl  permission  from  the  company  to 
act  as  Its  agent  in  the  same  capacit.v  as 
that  In  which  Henry  was  acting  at  the  time 
he  entered  into  the  contract.  When  It  ap- 
pears that  a  party,  who  claims  to  have  been 
deceived  to  his  prejudice,  has  investigated 
for  himself,  or  that  the  moans  were  at  hand 
to  ascertain  the  trutli  or  falsltj-  of  any  repre- 
sentations made  to  him,  his  reliance  upon 
such  representations,  however  false  they 
may  have  been,  affords  no  ground  of  com- 
plaint. Tierce  v.  Ten-Eyck,  9  Mont.  3r»3,  23 
Pac.  423;  McCormlck  v.  llnbbell,  4  Mont.  99, 
5  Pac.  314;  Slaughter's  Adm'r  v.  Gerson,  13 
Wall.  (i:.  S.)  .379.  20  L.  1<:<1.  r,27:  Osborne  v. 
Missouri  Pac.  Ry.  Co..  08  N.  AV.  (iS5;  Andrus 
V.  St.  I-ouls,  S.  &  It.  Co.,  i;jO  U.  S.  043,  9  Sui). 
Ct.  (i4'..  32  L.  Kd.  l(K-)4;  Caguey  v.  Cuson,  77 
Ind.  4!>4;  Salem  Rubber  Co.  v.  Adams,  23 
Pick  (Mass.)  2.">(i;  Farusworth  v.  Duffucr,  142 
X:.  S.  48,  12  Sup.  Ct.  KU.  3."»  li.  Ed.  031 ;  Long 
v.  Warren,  08  X.  Y.  42(1. 

Viewing  the  comiilaint  now  as  one  for 
breach  of  the  coutracrt,  there  is  no  evidence 
to  sustain  a  cause  of  action  for  the  breaches 
alleged.  The  evidence  shows  that  the  de- 
fendant, whenever  tlie  bonds  were  ready  to 
be  advanced  from  one  class  to  another,  duly 
notified  the  plaintiff  of  that  fact,  and  that 
the  plaintiff  lmme<liately  made  remittances 
to  meet  the  Increased  payments  rwiuli-ed 
by  each  advance.  Tiiore  is  no  suggestion  iu 
tl)e  evidence  tliat  the  pliuiitiff  ever  at  any 
time  requested  at  any  maturity  or  transi- 
tion period,  or  at  any  other  time,  the  privilege 
of  withdrawal,  until  August,  !M)4,  three 
months  after  he  had  ceased  to  make  any  pay- 
ments whatever,  and  he  had  received  notice 


that  the  contract  would  be  forfeited  nnless 
prompt  payment  should  be  made.  Nor  is 
there  any  evidence  that  the  maturity  fund, 
out  of  which  the  plaintiff  expected  to  have 
his  bonds  paid,  depended  exclusively  upon  the 
sale  of  bonds  made  in  the  state  of  Montana. 
This  Is  not  a  stipulation  in  the  bond.  Nei- 
ther Is  there  anything  In  the  clrcnlar,  nor 
on  the  face  of  the  bonds  themselves,  nor  in 
any  of  the  conditions  attached  thereto,  to 
Indicate  that  any  bond  depended  for  its 
maturity  upon  the  funds  derived  from  sales 
of  bonds  at  any  particular  locality.  So  that 
from  whatever  point  of  view  we  examine 
the  evidence,  we  do  not  find  any  Justifica- 
tion for  the  action  of  the  district  court  in 
overruling  the  motion  for  nonsuit.  It  should 
have  been  sustained.  We  have  assmned  for 
present  purposes  that  the  complaint  states 
a  cause  of  action  on  one  or  the  other  of  tbe 
two  theories  mentioned.  We  do  not  care  to 
be  understood  as  expressing  any  opinion  on 
this  subject.  Its  sufficiency  was  ctiallenged 
in  the  district  court  by  demurrer.  The  de- 
murrer, however,  was  never  passed  upon  by 
the  district  court,  for  the  reason  that  the  de- 
fendant Itself  agreed  that  it  might  be  over- 
ruled. So  the  question  of  the  sufficiency  of 
the  complaint  is  not  among  those  properly 
before  this  court  for  Judgment.  These  re- 
marks apply  also  to  the  second  cause  of  ac- 
tion. 

Since  the  Judgment  must  be  reversed  for 
the  reasons  stated.  It  is  not  necessary  to 
notice  other  assignments  of  error. 

The  judgment  Is  reversed,  and  the  cause 
Is  remanded. 

Reversed  and  remanded. 

MILBURN  and  HOLLOW  AY,  JJ.,  concur. 


COLEMAN  et  al.  v.  JAGGERS. 
(Supreme  Court  of  Idaho.     Feb.  28,  1906.) 

1.  QciKTiNO  TiTMt— Adverse  Claim's— Right 

OP  AtTlON. 

I"nd'?r  tlie  provisions  of  section  45,^  Rev. 
St.  1887,  an  action  may  be  brouglit  by  any 
IHTson  RxniTtst  snothpr  who  claims  an  estate 
or  Interent  in  rpni  property  advprae  to  him  for 
the  purpose  of  determining  snch  adverse  claim. 

[EG.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Quieting  Title,  f  51.] 

2.  Same— Necessity  of  Possessiok  and  Le- 
gal Title. 

t'mier  the  jurisdiction  and  practice  in  equi- 
ty, independent  of  statute,  a  bill  to  quiet  title 
(«miot  lie  maintained  unless  the  possession  and 
ieKni  title  are  in  tlie  comi)laint;  but  that  rule 
of  equity  practice  has  lieen  greatly  modified  by 
tiie  )>roviHioii8  of  section  4.538,  Rev.  St.  1887. 
in  this  slnte.  and  an  action  may  be  maintained 
although  tiie  plaintiff  have  neither  the  posses- 
sion nor  the  lesal  title  thereto. 

[Kil.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Quieting  Title,  S  54.] 

3.  Sasce— Wiro  Mat  Hue. 

I'uder  the  provisions  of  said  section  4538. 
Itev.  St.  18S7.  a  suit  may  be  brought  by  any 
one  claiming  some  right  or  interest  in  land  to 
determine  any  adverse  claim  ttiereto. 

fEd.   Note. — For  case's  in  point,  see  voL  41, 
Cent.  Dig.  Quieting  Title.  SS  49-54.1 
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4.  AcnoNs— Equity  ahd  Law— Distihction 

—Abolition. 

By  the  provUions  of  section  1,  art.  5,  of  the 
Constitution  of  Idaho,  the  distinction  between 
actions  at  law  and  snits  in  equity  and  the  forms 
of  all  sach  actions  and  suits  are  prohibited,  and 
there  is  but  one  form  of  action  in  this  state 
for  the  enforcement  or  protection  of  private 
rights  or  the  redress  of  private  wrongs. 

5.  Courts— DiSTKiCT  Coubts— Jubisdiction. 

By  the  provisions  of  section  20,  art.  5,  of 
the  Constitation,  the  district  conrt  is  given 
original  jurisdiction  in  alt  cases  both  at  law 
and  in  equity,  as  well  as  certain  appellate 
jurisdiction. 

6.  Pleadino — Coirpi.AiNT. 

tJnder  the  provisions  of  section  4168,  Rev. 
St.  1887,  the  complaint  is  only  required  to  con- 
tain the  title  of  the  court  and  cause,  a  state- 
ment of  the  facts  constituting  the  cause  of 
action  in  ordinary  and  concise  language,  and 
the  demand  for  relief,  and  the  district  court  is 
autboriised  to  grant  such  relief,  whether  in 
equity  or  at  law,  as  the  ])artie»  are  entitled  to 
under  their  allegations  and  proof. 

7.  COI'BTS— I)I8TBICT    COUBT— EQUITABLE    JU- 
BISDICTION—INADEQUATE  Remedy  at  Law. 

Under  the  provisions  of  our  Constitution 
and  statute,  the  district  court  has  equitable 
^nrisidiction  and  is  authorized  to  exercise  it 
in  all  cases  where  the  remedy  at  law  is  not 
adequate,  complete,  and  certain,  so  as  to  meet 
all  the  requirements  of  justice  in  the  case. 

8.  Husband  and  Wife — Separate  Pbopebty 
OP  Wife— Quieting  Title— Evidence. 

Bold,  under  the  evidence  in  this  case,  that 
the  trial  court  was  justified  in  finding  that  the 
premises  in  dispute  were  not  the  separate  prop- 
erty of  the  appellant. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Boise  County; 
George  H.  Stewart,  Judge. 

Action  by  B.  H.  Coleman  and  others  against 
L.  A.  Jaggers.  Judgment  for  plaintiffs,  and 
defendant  a;^)eals.    Affirmed. 

H.  L.  Fisher,  for  api)ellant  Karl  Paine, 
tor  respondents. 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondents  to  quiet  the  title  to  certain 
premises  situated  In  Centervllle,  Boise  coun- 
ty. The  action  was  originally  brought  against 
Joseph  A.  Jaggers  and  L.  A.  Jnggers,  hus- 
band and  wife,  and  IL  C.  Granger  and  Belle 
Granger,  husband  and  wife.  It  appears 
from  the  record  that  Joseph  Jaggers  and  H. 
C.  Granger  were  engaged  In  the  saloon  busi- 
ness In  Centervllle  and  became  Indebted  to 
the  respondents;  that  respondents  recovered 
Judgment  against  them,  and  the  premises  In 
controversy  were  sold  at  sherlfTs  sale  and 
porchased  by  the  respondents;  they  thereafter 
procured  a  sheriff's  deed  to  said  premises, 
and  base  their  claim  of  ownership  on  said 
sheriff's  deed.  Granger  and  his  wife  and 
Joseph  Jaggers  filed  a  disclaimer  In  this  suit, 
and  Mrs.  Jaggers  filed  her  separate  answer 
denying  the  allegations  of  the  complaint  as 
to  the  ownership  of  said  premises  by  the  re- 
spondents and  their  right  to  the  possession 
thereof.  She  averred  that  she  was  the 
owner  and  entitled  to  the  possession  of  the 
premises,  having  paid  the  entire  purchase 
price  therefor  out  of  her  separate  means  and 
property,  and  that  the  same  was  acquired  by 


her  as  her  separate  property  and  estate, 
and  that  she  had  never  conveyed  the  same 
to  any  one.  The  cause  was  tried  by  the  court 
without  a  Jury  and  judgment  entered  In  fa- 
vor of  the  respondents.  The  first  five  er- 
rors assigned  were  considered  on  the  argu- 
ment of  this  case  together. 

It  Is  contended  by  counsel  for  appellant 
that  the  undisputed  evidence  shows  that  the 
respondents,  nor  the  Judgment  debtors  through 
whom  they  claim,  never  had  the  legal  title 
to  the  premises  in  question,  and  that  the 
legal  title  now  stands  In  the  appellant. 
That  being  true,  it  Is  contended  that  an  ac- 
tion to  quiet  title  cannot bemaintalned  against 
the  holder  of  the  legal  title  by  the  holder  of 
the  equitable  title.  In  support  of  that  con- 
tention counsel  cites  the  following  authori- 
ties: Von  Drachenfels  v.  Doollttle,  77  Cal. 
25K5,  19  Pac.  518;  Nldever  v.  Ayers,  83  Cal. 
39,  23  Pac.  192;  Harrlgan  v.  Mowry,  84  Cal. 
4oS,  22  Pac.  (!.j8,  24  Pac.  48;  Shanahan  v. 
Crampton,  92  Cal.  13,  28  Pac.  50;  Chase 
V.  Cameron,  133  Cal.  231,  05  Pac.  4(50;  Castro 
V.  Barrj',  79  Cal.  448,  21  Pac.  01(5;  Frost 
V.  Spltley,  121  U.  S.  .'>o2,  7  Sup.  Ct.  1129. 
30  L.  Ed.  1010;  Moores  v.  Townshend,  102 
N.  T.  387,  7  N.  E.  401.  The  ease  of  Von 
Drachenfels  v.  Doollttle,  supra,  was  decided 
by  the  Supreme  Court  of  California  In  1888. 
and  It  is  there  held  that  an  action  to  quiet 
title  cannot  be  maintained  by  the  owner  of 
an  equitable  Interest  as  against  the  holder 
of  the  legal  title,  and  cites  In  support  of 
that  proposition  only  one  case,  that  of  Frost 
V.  Spltley,  121  U.  S.  552,  7  Sup.  Ot.  1129,  30 
L.  Ed.  10»lO.  The  California  court  seems 
to  have  held  strictly  to  the  general  prin- 
ciples of  equity  Jurisprudence  as  administered 
by  the  Chancery  Courts  of  England,  regard- 
less of  the  provisions  of  section  738  of  the 
Code  of  Civil  Procedure  of  that  state.  That 
section  is  Identically  the  same  as  section 
4538  of  the  Revised  Statutes  of  1887,  and  Is 
as  follows:  "An  action  may  be  brought  by 
any  person  against  another  w^ho  claims  an 
estate  or  Interest  in  real  property  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim."  In  Tuffree  v.  Polhenuis,  108 
Cal.  670,  41  Pac.  806,  the  court  apparently 
took  a  little  broader  view  of  the  provisions 
of  that  section  than  it  had  in  some  previous 
cases  and  said:  "But  as  this  court  In  th<> 
past  has  had  occasion  to  remark,  section  7;W 
of  the  Code  of  Civil  Procedure  Is  broad  In 
Its  terms.  It  possesses  no  limitations  or 
restrictions,  and  we  see  no  reason  why  it 
does  not  vest  in  the  holder  of  an  equitable 
title  the  right  to  come  before  the  court 
and  have  their  equities  declared  superior  to 
any  and  all  opposing  equities."  The  court 
also  said  In  opinion  as  follows:  "There  are 
cases  In  this  state  holding  that  the  possessor 
of  an  equitable  title  cannot  bring  an  action 
to  quiet  such  title  against  the  holder  of  the 
legal  title,"  and  cites  Ift  support  of  that 
proposition  the  authorities  above  cited.  T'n- 
der  the  Jurisdiction  and  practice  in  equity 
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both  In  England  and  In  the  LX>urts  of  the 
T.'uited  Stiites,  iuileijemleut  of  any  statute,  a 
bill  to  quiet  title  caunot  be  niaintaiuod  with- 
out dear  i)roof  of  both  iwssesslon  and  legal 
title  in  the  couiplaiuaut,  hence,  one  holding 
the  equitable  title  could  not  sustain  an  ac- 
tion against  one  holding  the  legal.  In  Frost 
V.  Spltley.  sui)ra,  which  was  an  appeal  from 
the  United  States  Circuit  Court  of  the  District 
of  Xebniska,  the  statute  of  that  state  authori- 
zed an  action  to  quiet  title  to  be  brought  by 
any  jierson  or  persons  whether  in  actual  ijos- 
scssiou  or  not,  and  in  that  case  the  Supreme 
Court  of  the  United  States  held  that  the  req- 
uisite of  the  plaintiffs  possession  was  dis- 
pensed with  by  statute.  That  statute,  how- 
ever, did  not  dispense  with  the  requisite  that 
the  plaintiff  must  have  the  legal  title,  as  re- 
quired by  the  ancient  equity  jurisdiction  and 
practice  In  such  cases.  That  is  the  only 
case  cited  in  support  of  the  rule  laid  down  in 
Von  Drachenfels  v.  Doollttle,  supra,  which 
case  seems  to  be  the  leading  case  in  Califor- 
nia, and  there  the  Supreme  Court  of  the 
United  States  recognizes  the  fact  that  the 
general  jurisdiction  of  the  courts  of  equity 
in  regard  to  such  actions  have  been  changed 
in  many  of  the  states  by  statute. 

Independent  of  statute,  the  equity  jvuris- 
dlction  to  quiet  title  was  Intended  to  pro- 
tect the  legal  owner  of  such  title  from  be- 
ing harassed  by  suits  in  regard  to  the  title, 
and  originally  sudi  equity  jurisdiction  could 
be  invoked  only  by  a  plaintiff  in  possession 
holding  the  legal  title.  Such  suits  have 
l)een  extended  by  statute,  and  In  many  states 
is  tlie  ordinarj'  mode  of  trying  a  disputed 
title,  and  suits  under  such  statutes  are  not 
now  particularly  designated  as  proceedings 
to  quiet  title,  but  are  known  and  designated 
as  proceedings  for  the  determination  of  ad- 
verse claims.  In  volume  6,  §  7,35,  Pomeroy's 
Equity  Jurisprudence  <3d  Ed.)  the  author 
tliere  says:  "The  statutory  action  to  deter- 
mine an  adverse  claim  is  an  Improvement 
upon  tiie  old  bill  of  peace.  The  statute  en- 
largos  the  class  of  cases  In  which  equitable 
relief  could  formerly  be  sought  In  the  quiet- 
ing of  title.  It  is  not  necessary,  as  former- 
ly, that  the  plaintiff  should  first  establish 
his  right  by  an  action  at  law.  lie  can  im- 
mediately, upon  knowledge  of  such  claim, 
require  the  nature  and  character  of  the  ad- 
verse estate  or  Interest  to  be  produced,  ex- 
posed, and  judicially  determined,  and  the 
<luestion  of  title  be  thus  forever  quieted." 
In  section  738,  Id.,  the  author  says:  "As 
a  general  rule  the  suit  may  be  brought  by 
any  one  claiming  some  right  or  Interest  In 
the  land.  In  most  of  the  states  the  owner 
of  an  equitable  interest,  as  well  as  the  owner 
of  the  legal  title,  may  maintain  the  suit 
to  determine  adverse  claims."  In  jurisdic- 
tions where  courts  of  equity  and  courts  of 
law  are  separate  and  distinct  and  where  the 
equity  jurisdiction  to  quiet  title  was  Intend- 
ed to  protect  the  legal  owner  of  the  title 
from  being  harassed  in  regard  to  such  title, 


the  equitable  owner  could  not  maintain  an 
action  against  the  one  holding  the  legal  title, 
and  in  such  jurisdiction  the  one  holding 
the  equitable  title  is  rwiulrcd  to  go  Into  a 
court  of  law  first  to  establish  his  rights,  as 
equity  had  no  jurisdiction  of  the  case  for 
the  reason  that  the  law  courts  concern  the  le- 
gal title  only,  and  that  the  plaintiffs  bad  a 
plain,  ade<]uate,  and  complete  remedy  at  law. 
But  this  method  of  protecting  a  person's 
rights  was  fowid  very  cumbersome  and 
vexatious,  as  in  some  cases  several  suits 
bad  to  be  brought  before  the  party  could  ob- 
tain all  of  his  rights.  The  inability  of  a 
court  of  law  to  afford  adequate  relief  was  the 
strong  argument  in  favor  of  extending  the 
jurisdiction  of  a  court  of  equity  in  this  class 
of  cases.  This  feature  of  the  matter  is  com- 
mented upon  In  Wehrman  t.  Conklin,  lixi 
U.  S.  S14,  15  Sup.  Ct.  129,  38  L.  Ed.  1C7. 
A  statute  of  the  state  of  Iowa  was  Involved 
In  that  case,  which  statute  enlarged  the 
jurisdiction  of  courts  of  equity  In  three  par- 
ticulars at  least:  (1)  It  did  not  require  the 
plaintiff  to  have  been  annoyed  or  threatened 
by  repeated  acts  of  ejectment  (2)  It  dis- 
pensed with  the  necessity  of  his  title  having 
been  previously  established  in  an  action  at 
law.  (3)  The  suit  might  be  brought  by  a 
party  having  the  equitable  title,  as  well  as  a 
party  having  the  legal  title.  Statutes  thus 
enlarging  the  jurisdiction  of  courts  of  equi- 
ty have  been  held  to  be  constitutional. 
Wehrman  v.  Conklin,  supra. 

By  the  provisions  of  section  1,  art.  5. 
of  the  Constitution  of  Idaho,  the  distinction 
between  actions  at  law  and  suits  in  equity 
and  the  forms  of  all  such  actions  and  suits 
are  prohibited,  and  we  have  but  one  form 
of  action  in  this  state  for  the  enforcement 
or  protection  of  private  rights  or  the  redress 
of  private  wrongs,  and  by  the  provisions 
of  section  20  of  said  article  the  district 
court  Is  given  original  jurisdiction  in  all 
cases,  both  at  law  and  in  equity,  as  well  as 
certain  api)eliate  jurisdiction,  and  under  the 
provisions  of  section  4108.  Rev.  St.  1SS7, 
the  complaint  in  each  and  every  case  besides 
the  title  of  the  action,  etc..  Is  only  requir- 
ed to  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  ordinary  and 
concise  language,  and  demand  for  relief. 
Thus  many  of  the  rules  of  pleading  in  other 
jurisdictions  in  both  suits  in  equity  and 
actions  at  law  have  been  greatly  modified 
and  changed.  The  provisions  of  said  section 
4.'>38,  Rev.  St.  1887,  above  quoted,  are  verj- 
broad,  and  authorize  any  person,  w'letlier 
in  possession  or  out  of  the  possession,  wheth- 
er holding  the  legal  title  or  equitable  title, 
or  whsit  not,  to  bring  his  action  against 
another  who  claims  an  e.«tate  In  real  proiierty 
adverse  to  him.  and  may,  in  such  action,  have 
the  adverse  claim  determined  and  settled. 

Under  our  Constitution  and  statutes  equi- 
table jurisdiction  exists  and  will  be  exercis- 
ed in  all  cases  and  under  oil  circumstances 
where  the  remedy  at  law  Is  not  adequate. 
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complete,  and  certain,  so  aa  to  meet  all  ttae 
re<iuirements  of  Justice.  That  there  is  a 
legal  remedy  is  not  sufficient.  Such  remedy. 
In  order  to  oust  or  prevent  the  equitable  ju- 
risdiction, must  be,  in  all  respects,  as  satis- 
factory as  the  relief  furnished  by  a  court 
of  equity.  1  Pomeroy's  Equity  Jurispru- 
dence (3d  Ed.)  I  297.  In  the  case  at  bar,  if 
the  plaintiffs  were  required  to  bring  an  action 
at  law  in  ejectment  or  otherwise,  and  their 
right  to  the  possession  of  the  premises  in 
dlsiHite  should  be  adjudged  In  their  favor, 
then,  in  order  to  clear  their  title,  they  would 
have  to  bring  a  suit  In  equity  to  annul  the 
legal  title  held  by  the  appellant.  Thus  it 
is  shown  that  an  action  at  law  would  not  be 
adequate,  complete,  and  certain,  and  meet 
all  the  requirements  of  Justice.  One  of  the 
objects  of  our  practice  act  and  the  provi- 
sions of  our  state  Constitution  In  abolishing 
all  distinctions  between  actions  at  law  and 
suits  in  equity,  and  giving  our  district  courts 
full  and  complete  Jurisdiction  both  at  law 
and  In  equity,  was  to  rid  our  system  of  a 
multiplicity  of  suits  and  a  vexatious  and 
cumbersome  procedure  and  to  give  litigants 
full  and  complete  relief  In  a  single  action, 
where  under  the  old  practice  several  suits 
were  necessary  to  accomplish  that  result. 
And  In  the  case  at  bar  there  is  no  good  rea- 
son why  the  title  may  not  be  fully  settled 
and  determined  between  the  parties.  The 
provisions  of  section  4538,  Rev.  St  1887, 
and  the  decisions  of  this  court  in  Shields  y. 
Johnson,  79  Pac.  393,  Johnson  v.  Hurst,  77 
Pac.  791.  and  Fry  v.  Summers,  39  Pac.  1118, 4 
Idaho,  424.  settle  this  contention,  for  under 
them  we  think  every  estate  or  Interest  known 
to  the  law  In  real  property,  whether  legal 
or  equitable,  may  be  determined  in  an  action 
of  this  kind. 

The  other  errors  assigned  may  be  consider- 
ed under  the  general  head  of  the  insufficiency 
of  the  evidence  to  sustain  the  decision. 
While  the  testimony  of  the  appellant  shows 
that  she  paid  for  the  premises  In  question 
with  money  borrowed  by  her  husband  for 
her,  which  she  repaid  to  the  pversons  from 
whom  it  was  borrowed,  there  is  sufficient 
evidence  in  the  record  to  throw  decided  sus- 
picions upon  that  evidence  and  its  utter  in- 
consistency. Instead  of  taking  the  deed  in 
her  own  name,  she  took  the  deed  from  the 
grantor  in  the  name  of  herself  and  a  Mrs. 
Granger,  whose  husband  was  the  partner  of 
Jaggers  in  the  saloon  business.  Her  ex- 
planation of  that  fact  is  very  lame.  While 
Granger  himself  testified  that  at  the  time  of 
the  said  purchase  Jaggers  and  himself  were 
running  a  saloon.  They  were  paying  $16  a 
month  rent,  and  were-  not  doing  a  very  large 
business,  and  Granger  proposed  to  Jaggers 
that  they  buy  the  hotel  building  In  question, 
and  Jaggers  replied  that  he  had  been  think- 
ing about  that,  and  it  was  there  arranged 
that  Jaggers  should  negotiate  for  said  prem- 
ises. A  few  days  after  that  conversation  Jag- 
gers Informed  Granger  that  he  had  purchased 
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the  premises.  Granger  a.sked  him  if  he  had 
money  sufficient  to  pay  for  It.  He  replied 
that  he  had  sufficient;  that  he  bad  a  check 
for  something  over  $70,  and  that  he  had  suffi- 
cient Granger  replied  that  If  he  hadnt  he 
had  a  little  at  their  home  which  he  would 
let  him  have.  Jaggers  thereupon  asked 
Granger  If  they  hadn't  better  have  it  deeded 
to  their  wives  and  Granger  replied  that  It 
did  not  matter  to  him.  Granger  further  testi- 
fied that  bis  understanding  was  that  he  own- 
ed half  of  the  premises,  and  that  he  there- 
after sold  It  to  Jaggers  after  they  had  dis- 
solved partnership  In  the  saloon  business; 
that  In  their  agreement,  Jaggers  agreed  to 
settle  all  bills  owing  by  the  partnership  and 
was  to  take  the  property  and  continue  the 
business.  This  partnership  was  dissolved  a 
few  days  after  the  purchase  of  the  said 
building  and  the  partnership  was  Indebted 
at  that  time  in  the  sum  of  about  $200.  and 
shortly  before  the  trial  of  this  cause,  at 
the  request  of  the  appellant's  attorney, 
Granger  and  his  wife  conveyed  by  quitclaim 
deed  whatever  title  they  held  In  said  prem- 
ises to  Mr.  Jaggers,  and  Jaggers  thereafter 
conveyed  it  to  his  wife,  the  appellant. 

The  trial  court,  having  seen  the  witness- 
es on  the  stand,  observed  their  demeanor 
and  heard  them  testify.  Is  better  qualified  to 
judge  of  the  weight  to  be  given  to  the  testi- 
mony of  each  than  this  court.  That  court 
evidently  concluded  that  said  premises  were 
not  the  separate  property  of  the  appellant, 
and  we  think  that  the  evidence  was  sufficient 
to  sustain  the  judgment.  The  Judgment  is 
therefore  affirmed  with  costs  In  favor  of  re- 
spondents. 

STOCKSLAGER,  C.  J.,  concurs. 

AILSHIE,  J.  (concurring).  I  concur  with 
my  associates  in  the  conclusion  reach- 
ed as  to  the  legal  propositions  Involved  in 
this  case.  As  to  the  sufficiency  of  the  evi- 
dence, however,  to  support  the  findings  and 
judgment,  I  have  considerable  doubt  While 
there  was  some  evidence  supporting  the  judg- 
ment. It  was  principally  hearsay,  and  In- 
competent as  against  Mrs.  Jaggers,  the  only 
defendant  in  this  case.  The  best  that  can  be 
said  for  the  evidence  in  the  case  Is  that  It  was 
desultory  and  highly  circumstantial;  rather 
below  the  standard  of  certainty  that  should 
be  required  before  taking  from  a  married 
woman  the  fruits  of  her  dally  labor. 


Ex  parte  MOYER. 

(Supreme  Court  of  Idaho.    April  14.  1906.) 

1.  Habeas    Cobpus— Extradition— Fugitive 
FROM  Justice. 

Wlipre  the  accused  Is  jwrsonally  within  the 
jurisdiction  of  the  demnnaing  state,  and  there 
applies  to  the  court  for  his  discharge  on  habeas 
corpus,  he  cannot  raise  the  question  as  to 
whether  or  not  he  has  been,  as  a  matter  of 
fact,  a  refugee  from  the  justice  of  that  state, 
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within    tlie   meanin;  of  tlie  federal   Constitu- 
tion and  the  act  of  Gongren  anthorising  inter- 
■tate  extradition. 
2.  Extradition  —  Acts  of  Statk  OrnocBS  — 

Review. 

The  action  and  conduct  of  the  chief  execa- 
tlve  of  the  state  in  which  the  accused  was 
found  in  issuing  the  executive  warrant,  and 
of  the  executive  and  ministerial  officers  acting 
in  aid  of  bis  warrant,  is  a  matter  for  the  con- 
sideration of  the  courts  of  his  state,  subject 
to  the  reviewing  authority  of  the  federal  courts 
in  so  far  as  the  federal  question  is  involved, 
and  is  not  a  question  open  to  examination  or 
consideration  by  the  courts  of  a  foreign  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Extradition,  i  46;  vol.  25,  Cent. 
Dig.  Habeas  Corpus,  {{  80,  91.] 

8.  Habeas  Cobpub— Wabxakt  of  GovEBifo^- 

Requlabity  or  Ibsuance. 

The  warrant  of  the  chief  executive  of  tha 
state  surrendering  an  accused  person,  whether 
Issued  lawfully  or  unlawfully,  has  accomplished 
its  purpose  and  become  functus  officio  as  soon 
as  the  accused  is  delivered  into  the  jurisdic- 
tion of  the  demanding  state,  and  the  regularity 
of  its  Issuance  thereupon  ceases  to  be  a  ques- 
tion for  the  judicial  inquiry  on  application  by 
the  prisoner  for  his  discharge,  where  he  is  at 
the  time  held  under  due  and  legal  process  issued 
out  of  a  court  of  competent  criminal  jurisdic- 
tion of  the  demanding  state. 
4.  Constitutional  Law— Intebiteberce  with 

ExECLWivi;  —  ExTBADtiTioii  —  Motives    fob 

SUKRENUEB. 

The  motives  which  prompt  the  chief  ex- 
ecutive of  a  state  to  issue  his  warrant  for  the 
rendition  of  a  prisoner  are  not  proper  subjects 
of  judicial  Inquiry.  Such  inquiry  would  be  op- 
posed to  public  policy  and  the  freedom  of  ac- 
tion of  the  executive  department  of  government. 
B.  Extradition  —  Rights  of  Accused  afteb 
Extradition. 

The  fact  that  a  wrong  has  been  committed 
against  a   prisoner   In  the   manner  or  method 

Sursued  In  subjecting  his  person  to  the  juris- 
iction  of  a  state  against  the  laws  of  which  he 
is  charged  with  having  transgressed  can  con- 
stitute no  legal  or  just  reason,  why  he  should 
not  answer  the  charge  against  him,  when  brought 
before  the  proper  tribunal.  The  commission 
of  an  offense  in  his  arrest  does  not  expiate  the 
offense  with  which  be  is  charged. 

e.  saub. 

The  Jurisdiction  of  a  court  In  which  an 
indictment  is  found  or  an  accusation  is  lodged 
is  not  impaired  by  the  manner  in  which  the 
accused  is  brought  before  the  court. 

[Ed.  Note. — For  cases  in  point,  see  ToL  23, 
Cent.  Dig.  Extradition,  §  54.] 

7.  Extraditioii—Pbockddbk— Process  or  Dk- 
UANDINO  State. 

In  interstate  extradition,  the  prisoner  is 
only  held  under  the  extradition  process  until 
such  time  as  he  reaches  the  jurisdiction  of  the 
demanding  state,  and  is  thenceforth  held  under 
the  process  issued  out  of  the  courts  of  that  state, 
and  it  necessarily  follows  that  there  is  no 
longer  a  federal  question  involved  in  his  de- 
tention. 

8.  Habeas  CoRPrs— Detention  of  Pbisoneb. 

Returns  of  the  ofScer  and  answer  of  the 
prisoner  examined  and  considered  in  this  case, 
and  held,  that  the  prisoner  is  being  detained 
under  process  duly  and  regularly  issued  by 
a  court  of  competent  criminal  jurisdiction,  and 
that  he  is  not  entitled  to  a  discharge  on  habeas 
corpus. 
(Syllabus  by  the  Court) 

Application  of  Charles  H.  Moyer  for  a 
writ  of  habeas  corpus.  Writ  Issued,  and  cnse 
beard  aud  cousidered  on  the  return  nod  ihii>- 


plemental  retnm  of  tbe  offlcer  and  tbe  an- 
swer of  the  prisoner,  after  which  writ  it 
quashed,  and  the  prisoner  remanded  to  tbe 
custody  of  the  offlcer. 

Fred  Miller,  John  F.  Nugent,  and  Edmund 
F.  Richardson,  for  petitioner.  John  J.  Go- 
been,  Atty.  Gen.,  Owen  M.  Van  Duyn.  Pros. 
Atty.,  James  H.  Hawley,  W.  E.  Borah,  and 
W.  A.  Stone,  for  tbe  State. 

AILSHIE.  J.  Tbe  prisoner,  Charles  H. 
Moyer,  applied  to  this  court,  through  bis 
counsel,  for  a  writ  of  bal>eas  corpus  re- 
quiring B.  K  Whitney,  wardoi  of  the  State 
Penitentiaiy,  to  prodnce  the  body  of  tlie 
prisoner  at  a  time  and  place  to  be  designat- 
ed by  tbe  court,  and  to  make  true  retom  of 
ttie  cause  or  causes  of  his  detention.  A  writ 
was  thereupon  issued,  and  the  warden,  at 
the  time  designated,  produced  the  body  of  tbe 
prisoner  in  court  and  made  return  that  be 
was  detaining  him  under  order  of  the  pto- 
bate  Judge  of  Canyon  county,  and  for  that 
purpose  as  the  agent  of  tbe  sheriff  of  Can- 
yon county.  Tlie  retnm  contains  a  certi- 
fied copy  of  tbe  order  made  by  tbe  probate 
Judge,  wherein  It  recites  that  tbe  Canyon 
county  Jail  Is  an  unfit  place  for  the"  detention 
of  the  prisoner,  and  orders  and  directs  that 
be  be  temporarily  detained  In  the  State  Pen- 
itentiary at  Boise  City.  The  retnm  further 
shows  that  on  the  12tb  day  of  February,  1906, 
a  complaint  duly  verified  by  Owen  M.  Van 
Duyn,  prosecuting  attorney  In  and  for  Can- 
yon county,  was  filed  with  M.  I.  Church, 
probate  Judge  of  that  county,  charging  the 
prisoner.  Charles  H.  Moyer.  with  the  crime 
of  murder  committed  at  Caldwell,  Canyon 
county,  on  the  80th  day  of  Deceml)er,  1905. 
The  return  also  shows  that  on  the  same  date 
a  warrant  of  arrest  was  duly  issued  out 
of  the  probate  court  of  Canyon  county  for  the 
apprehension  and  detention  of  tbe  accused. 
Tbe  return  Indorsed  on  tbe  warrant  and 
made  by  the  sheriff  of  Canyon  county  shows 
that  the  prisoner  was,  on  the  21st  day  of 
February,  1906.  arrested  and  taken  before 
the  court.  It  is  further  shown  that,  at  the 
time  of  making  the  return,  tbe  grand  jury 
of  Canyon  county  was  In  session,  and  that 
tbe  prisoner  was  held  subject  to  the  order 
of  the  district  court  In  and  for  Canyon  cotm- 
ty,  and  that  he  had  been  from  time  to  time, 
by  order  of  the  court,  taken  Into  court  to  be 
present  at  tbe  impaneling  of  the  grand  Jury. 
Before  the  final  hearing  on  tbe  retnm  to 
this  writ,  the  warden  made  a  supplemental 
return  to  the  effect  that  on  the  Ttb  day  of 
March,  1906,  the  grand  Jury  in  and  for  Can- 
yon connty  found  a  true  bill  of  indictment 
against  the  prisoner,  charging  him  with  the 
commission  of  tbe  crime  of  murder,  at  Cald- 
well, In  Canyon  county,  on  the  30th  day  of 
December,  1906,  and  that  tbe  Indictment  was 
thereupon  duly  filed  In  court,  and  that  there- 
upon a  bench  warrant  Issued  for  the  arrest 
of  the  accused,  Charles  H.  Moyer,  and  that 
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the  pame  vtm  served,  and  tbe  prtEioner  was 
thereafter,  on  the  9th  day  of  March,  arraigned 
before  the  court,  and  the  time  for  plead- 
ing to  the  indictment  was  fixed  for  March 
10th;  and  that  the  prisoner  was  thereafter 
by  the  sheriff  of  Canyon  county  returned 
to  the  State  Penitentiary  and  temporarily 
placed  In  charge  of  the  warden  thereof  for  de- 
tention, and  is  now  held  under  such  authority. 
The  i)etitlouer  answered  the  return  and  suj)- 
plemental  return  made  by  the  warden,  ad- 
mitting all  the  material  and  essential  facts 
contained  in  the  retnm.  He  also  pleaded 
further  separate  and  independent  matter  for 
the  pnn>ose  of  showing  that  his  Imprison- 
ment and  detention  was  Illegal  and  unlaw- 
ful. While  quite  voluminous,  the  substance 
of  this  additional  and  independent  matter  con- 
tained in  the  answer  Is  that  the  petitioner 
is  a  citizen  of  the  United  States  and  of  the 
state  of  Colorado,  residing  in  the  city  and 
county  of  Denver,  and  that  he  has  never 
been  within  the  state  of  Idaho  at  any  time 
since  the  28th  day  of  October,  190.5,  and  that 
be  was  not  in  the  state  of  Idaho  on  the  30th 
(lay  of  December,  1905,  and  was  not  a  fugi- 
tive from  the  justice  of  the  state  of  Idaho 
within  the  meaning  of  the  federal  Consti- 
tntlon  and  the  act  of  Congress  providing  for 
interstate  extradition,  and  that  he  was 
wrongfully  and  unlawfully  removed  from 
the  state  of  Colorado  to  the  state  of  Idaho 
In  pursuance  of  an  unlawful  combination 
and  conspiracy  entered  into  between  the 
Grovemor»  of  the  states  of  Idaho  and  Col- 
orado, and  the  prosecuting  attorney  of  Can- 
yon county;  that  the  Governor  of  Colorado 
wrongfully  and  unlawfully  honored  the  requi- 
sition of  the  Governor  of  Idaho  and  wrong- 
fully issued  his  warrant  and  order  for  the 
arrest  of  the  prisoner  by  the  authorities  of 
the  state  of  Colorado,  and  that  the  prisoner 
was  neither  given  time  nor  opiiortnnity  to 
apply  to  either  the  state  or  federal  courts 
for  his  discharge  prior  to  his  delivery  to 
the  authorities  within  the  Jurisdiction  of  the 
state  of  Idaho.  Oounsel  for  the  state  moved 
to  strike  from  the  answer  of  the  petitioner 
all  matters  leading  up  to  and  involving  the 
extradition  of  the  petitioner,  on  the  ground 
that  the  same  Is  sham  and  Irrelevant  mat- 
ter. After  hearing  exhaustive  argmnent  this 
motion  was  sustained,  and  It  was  announced 
from  the  bench  at  the  time  that  a  written 
opinion  would  thereafter  be  filed  setting  forth 
the  views  of  the  court  on  the  questions  pre- 
sented. It  is  proper  to  first  observe  tliot 
the  extradition  proceedings  and  pro<'e8s  by 
and  under  which  the  prisoner  was  brought 
Into  this  state  appear  in  all  respects  regular 
and  In  due  form.  With  the  foregoing  state- 
ment of  the  case  we  will  pass  at  once  to  a 
consideration  of  the  questions  of  law  in- 
volved. 

We  are  of  the  opinion  that  after  the  pris- 
oner is  within  the  jurisdiction  of  the  demand- 
ing state  and  Is  there  applying  to  its  courts 


for  relief,  he  cannot  raise  thfe'  Question  as 
to  whether  or  not  he  has  been,  as  a  matter 
of  fact,  a  fugitive  from  the  justice  of  the 
state  within  the  meaning  of  the  federal  Con- 
stitution and  the  act  of  Congress.  A  care- 
ful and  diligent  examination  of  the  many 
authorities  touching  upon  this  subject  and 
the  reasons  that  ^cist  for  invoking  the  aid 
of  the  writ  in  such  cases  convince  us  that  the 
question  as  to  whether  or  not  a  citizen  is  a 
fugitive  from  Justice  Is  one  that  can  only 
be  available  to  him  so  long  as  he  Is  beyond 
the  Jiuisdiction  of  the  state  against  whose 
laws  he  Is  alleged  to  have  transgressed.  It 
is  a  remedy  which  does  not  go  to  the  merits 
of  the  case,  and  does  not  Involve  the  in- 
quiry as  to  whether  or  not  be  is,  In  fact, 
guilty  or  innocent  of  the  offense  charged.  It 
Is  a  remedy  that  merely  goes  to  the  ques- 
tion of  his  removal  from  the  Jurisdiction  in 
which  he  Is  found  to  the  jurisdlctibn  against 
the  laws  of  which  he  Is  charged  with  offend- 
ing. If  these  views  be  correct,  and  we  be- 
lieve they  are.  It  follows  that  so  soon  as  the 
prisoner  is  within  the  jurisdiction  of  the  de- 
manding state,  both  the  reason  and  object 
for  invoking  this  principle  of  law  havo 
ceased,  and  can  no  longer  have  any  applica- 
tion. It  has  been  held  that  it  ceases  to  be 
a  federal  question  so  soon  as  the  prisoner 
Invokes  its  aid  within  the  state  from  which 
he  Is  alleged  to  have  fled.  In  re  Cook  (C.  G.) 
49  Fed.  841.  It  must  also  necessarily  follow 
that  the  courts  of  the  state  demanding  the 
prisoner  have  no  Jurisdiction  to  inquire  into 
the  acts  of  the  executive  of  the  state  deliver- 
ing the  prisoner.  The  action  and  conduct 
of  the  chief  executive  of  the  state  In  which 
the  prisoner  was  found  and  of  all  the  execu- 
tive and  ministerial  officers  acting  in  aid 
of  his  warrant  Is  a  matter  for  the  considera- 
tion of  the  courts  of  his  state,  subject  to 
the  reviewing  authority  of  the  federal  courts 
in  so  far  as  the  federal  question  is  Involved. 
The  warrant  of  the  chief  executive  of  the 
state  surrendering  the  prisoner,  whether  is- 
sued lawfully  or  unlawfully,  has  accomplish- 
ed  its  purpose  and  becomes  functus  officio 
so  soon  as  the  prisoner  is  delivered  into 
the  Jurisdiction  of  the  demanding  state,  and 
its  validity  and  the  regularity  of  Its  issuance 
thereupon  cease  to  be  questions  open  to  the 
consideration  of  the  courts  of  the  demanding 
state.  The  prisoner  was  regularly  charged 
with  the  conmil<»slon  of  a  crime  in  Idaho  and 
against  her  laws.  The  Governor  of  Colorado 
honored  the  reQUlaitlon  from  the  Governor 
of  Idaho  and  thereupon  duly  and  regularly 
Issued  his  warrant  for  the  arrest  and  sur- 
render of  the  accused  to  the  agent  of  the 
state  of  Idaho.  This  action  of  the  Colorado 
Governor  was  at  least  quasi  Judicial.  In  re 
Cook  (C.  C.)  49  Fed.  841.  It  amounts  to  a 
determination  that  the  accused  was  substan- 
tially charged  with  the  commission  of  a 
crime,  and  was  a  fugitive  from  justice.  Rob- 
erts V.  Rellly,  110  U.  S.  80,  6  Sup.  Ct.  291, 
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29  li.  Ed.  644;  Cook  v.  Hart,  146  TJ.  S.  183, 
13  Sup.  Ot  40,  36  L.  Ed.  834.  The  motives 
which  prompted  the  Governor  of  a  state  to 
take  such  action  or  make  such  determluatlon 
are  not  proper  subjects  of  Judicial  Inquiry. 
Such  Inquiry  would  be  opposed  both  to  the 
plainest  principles  of  public  policy  and  the 
freedom  of  action  by  the  executive  within 
the  constitutional  authority  of  that  depart- 
ment of  government.  Jurisdiction  to  take 
the  action  complained  of  is  the  test,  and  the 
Jurisdictional  facts  are  subject  to  review  by 
the  federal  courts  and  courts  of  the  surren- 
dering state  where  they  are  applied  to  before 
the  state  whose  laws  It  is  charged  have  been 
violated  acquires  Jurisdiction  of  the  person 
of  the  accused.  In  the  latter  case  the  ob- 
ject has  been  accomplished  and,  as  has  been 
held  in  several  cases,  there  is  no  process  or 
authority  for  returning  the  prisoner  to  the 
state  In  which  he  was  found.  Mahon  v.  Jus- 
tice, 127  U.  S.  700,  8  Sup.  Ct.  1204,  32  L, 
Ed.  283,  approved  In  Cook  v.  Hart,  146  TJ.  S. 
183,  13  Sup.  Ct.  40,  36  L.  Ed.  939;  In  re 
Moore  (D.  C.)  75  Fed.  824.  One  who  commits 
a  crime  against  the  laws  of  a  state,  whether 
committed  by  him  while  In  person  on  Its  soil 
or  absent  in  a  foreign  jurisdiction  and  acting 
through  some  other  agency  or  medium,  has 
no  vested  right  of  asylum  In  a  sister  state 
(Mahon  v.  Justice,  supra;  Laseelles  v.  Geor- 
gia, 148  IT.  8.  543,  13  Sup.  Ct.  687,  37  L. 
Ed.  551;  Ker  v.  Illinois,  110  U.  S.  436,  7  Sup. 
Ct  225,  30  L.  Ed.  421;  In  re  Moore  (D.  C.) 
75  Fed.  824;  and  the  fact  that  a  wrong  Is 
committed  against  him  In  the  manner  or 
method  pursued  In  subjecting  his  person  to 
the  Jurisdiction  of  the  complaining  state, 
and  that  such  wrong  is  redressible  either  in 
the  civil  or  criminal  courts,  can  constitute 
DO  legal  or  Just  reason  why  he  himself 
should  not  answer  the  charge  against  him, 
when  brought  before  the  proper  tribunal. 
The  prisoner  does  not  represent  in  his  person 
the  sovereignty  of  either  the  demanding  or 
surrendering  state,  and  Is  In  no  position  to 
speak  for  either;  on  the  other  hand.  If  any 
offense  was  committed  in  course  of  his  rendi- 
tion it  was  clearly  an  offense  against  the  laws 
of  one  or  both  of  those  states;  but  neither 
state  is  here  complaining.  People  v.  Pratt, 
78  Cal.  340,  20  Pac.  733. 

No  case  has  been  called  to  our  attention, 
and.  In  fact,  we  have  been  unable  to  find 
any  Instance  where  the  prisoner  has  alleged 
as  a  groimd  for  his  discharge  a  like  state  of 
facts  to  those  set  up  In  the  answer  In  this 
case  and  to  which  the  motion  is  here  direct- 
ed. We  have,  however,  examined  several  au- 
thorities In  which  the  same  course  of  reason- 
ing adopted  by  the  courts,  in  holding  that 
the  prisoner  should  not  be  discharged,  is 
equally,  and  as  logically,  applicable  to  the 
facts  of  this  case.  Prof.  Peabody,  sometime 
lecturer  on  criminal  law  before  the  Harvard 
Law  School,  in  bis  text  on  Interstate  Ex- 
tradition, at  page  80,  19  Cyc.,  states  the  geu- 


eral  principle  touching  the  rights  of  prison- 
ers Illegally  brought  Into  a  Jurisdiction  as 
follows:  "It  Is  not  a  cause  for  exemption 
from  prosecution  for  a  crime  that  the  ac- 
cused was  illegally  arrested  in  another  state 
and  unlawfully  brought  within  the  jurisdic- 
tion of  the  state  against  which  he  offended. 
He  is  not  protected  from  prosecution  even 
If  he  Is  kidnapped  in  the  other  state  and 
brought  Into  the  state  without  a  semblance 
of  right  It  follows,  therefore,  that  be  Is 
not  wronged  by  being  subjected  to  its  Juris- 
diction, although  the  requisition  proceedings 
were  not  strictly  legal.  As  the  state  to 
wlilch  a  person  has  been  Illegally  brought 
may  bold  him  to  answer  for  bis  offenses 
against  It,  it  may  arrest  and  surrender  him 
on  extradition  proceedings  to  answer  for  his 
offenses  against  another  state.  The  state 
from  which  he  was  wrongfully  taken  has  no 
redress  except  to  demand  the  extradition  of 
the  abductors,  that  they  In  turn  may  be 
prosecuted  by  It"  In  Mahon  v.  Justice, 
supra,  a  case  In  which  a  controversy  arose 
between  the  states  of  West  Virginia  and 
Iventucky  over  the  kidnapping  of  the  prison- 
er, Mahon,  from  the  state  of  West  Virginia, 
Justice  Field,  tittex  stating  the  nature  of  the 
controversy,  said:  "The  only  question,  there- 
fore, presented  for  our  determination  is 
whether  a  prisoner  indicted  for  a  felony  in 
one  state,  forcibly  abducted  In  another  state 
and  brought  to  the  state  where  he  was  in- 
dicted by  parties  acting  without  warrant  or 
authority  of  law,  is  entitled,  under  the  Con- 
stitution or  laws  of  the  United  States,  to  re- 
lease from  detention  under  the  Indictment  by 
reason  of  such  forcible  and  unlawful  abduc- 
tion." In  passing  upon  the  question  thus 
stated,  that  distinguished  Jurist  said:  "As  to 
the  removal  from  the  state  of  the  fugitive 
from  Justice  in  a  way  other  than  that  which 
is  provided  by  the  second  section  of  the 
fourth  article  of  the  Constitution,  which  de- 
clares that  'a  person  charged  in  any  state 
with  treason,  felony,  or  other  crime,  who 
shall  flee  from  Justice,  and  be  found  in  an- 
other state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime,'  and  the 
laws  passed  by  Congi-ess  to  carry  the  same 
into  effect — ^It  Is  not  perceived  how  that  fact 
can  affect  his  detention  upon  a  waiTaut  for 
the  coumiission  of  a  crime  within  the  state  to 
which  be  Is  carried.  The  Jm'isdlctlon  of  the 
court  In  which  the  indictment  is  fomid  is  not 
impaired  by  the  manner  in  which  the  accused 
is  brought  before  it  There  are  many  ad- 
judications to  this  purport  cited  by  couu.seI 
on  the  argiunent,  to  some  of  which  we  will 
refer."  The  opinion  closes  as  follows:  '"So 
in  this  case  we  will  say  that,  whatever  effect 
may  be  given  by  the  state  court  to  the  illegal 
mode  by  which  the  defendant  was  brought 
from  another  state,  no  right,  secured  under 
the  Constitution  or  laws  of  the  United  States, 


Digitized  by 


Google 


Idaho) 


BX  PARTE  MOTSB. 


901 


was  violated  by  bis  arrest  In  Kentucky  and 
Imprisonment  tbere,  npon  the  Indictment 
found  against  him  for  murder  In  that  state." 
In  Re  Cook,  supra,  the  United  States  Circnit 
Court  bad  under  consideration  the  validity 
of  an  extradition  granted  by  the  Governor 
where  the  party,  in  fact,  bad  not  been  in  the 
demanding  state  at  the  time  the  offense  yrnn 
committed,  and  the  court,  speaking  of  the 
validity  of  the  execntlve  warrant  said:  "Has 
warrant,  anassalled  by  competent  anthorlty, 
is  complete  Justification  for  the  arrest  and 
surrender  of  the  alleged  fugltiv&  When  so 
delivered  by  virtue  of  such  warrant,  his  sur- 
render is  lawful,  and  tbe  demanding  state 
obtains  rightful  iwssession  of  bis  person,  and 
may  lawfully  subject  him  to  its  criminal  pro- 
cess for  the  offense  charged.  The  executive 
warrant  has  then  spent  its  force.  It  is  no 
longer  operative.  The  alleged  offender  is  no 
tonger  subjected  to  deprivation  of  liberty  by 
virtue  thereof,  but  Is  rightfully  held  under 
the  process  of  tbe  state.  When  that  has  hap- 
pened, no  federal  question  remains.  •  •  • 
Tbe  fact  of  flight  may  be,  in  a  sense.  Jurisdic- 
tional to  removal,  as  one  says  a  criminal 
court  has  Jurisdiction  only  of  crime.  But 
such  court  has  Jurisdiction  to  determine 
whether  a  certain  act  charged  to  have  been 
committed  is  or  Is  not  a  crime.  Its  decision 
therein,  although  erroneous,  is  not  void.  So 
here,  the  Jurisdiction  to  determine  the  fact  of 
flight  Is  lodged  with  the  executive.  He  has 
Jurisdiction  of  the  subject-matter.  His  war- 
rant is  valid  until  his  determination  of  tbe 
fact  of  flight  Is  properly  reversed.  When, 
therefore,  such  valid  warrant  has  been  ex- 
ecuted, the  surrender  thereunder  Is  lawful, 
and  the  party  lawfully  subjected  to  the  state 
Jurisdiction."  The  latter  case  was  appealed 
to  the  Supreme  Court,  and  in  Cook  v.  Hart, 
146  U.  S.  183,  13  Sup.  Ct  40,  86  L.  Ed.  934, 
the  lower  court  was  affirmed,  and  Justice 
Brown,  who  wrote  the  opinion  on  appeal, 
made  tbe  following  observation:  "It  Is  prop- 
er to  observe  In  this  connection  that,  assum- 
ing the  question  of  flight  to  be  Jurisdictional, 
If  that  question  be  raised  before  tbe  ex- 
ecutive or  the  courts  of  the  surrendering 
state,  It  is  presented  in  a  very  different  as- 
pect after  the  accused  has  been  delivered 
over  to  the  agent  of  the  demanding  state, 
and  has  actually  entered  the  territory  of 
tliat  state,  and  is  held  under  the  process  of 
Its  courts."  In  Ex  parte  Johnson,  1C7  U.  S. 
120.  17  Sup.  Ct  735,  42  L.  Ed.  103,  the  court 
made  tbe  distinction  between  tbe  service  of 
civil  process  and  that  of  criminal  process 
where  the  party  had  been  wrongfully  brought 
Into  the  Jurisdiction,  and  said:  "Indeed, 
there  are  many  authorities  which  go  to  the 
extent  of  holding  that  in  criminal  cases  a 
forcible  abduction  Is  no  sufficient  reason  why 
the  party  should  not  answer  when  brought 
within  the  Jurisdiction  of  tbe  court  which 
has  tbe  right  to  try  him  for  such  an  offense 
and  presents  no  valid  objection  to  his  trial 
in  such  court    ♦    *    •    xhe  law  will  not 


permit  a  person  to  be  kidnapped  or  decoyed 
within  the  Jurisdiction  for  tbe  purpose  of 
being  compelled  to  answer  to  a  mere  private 
claim,  but  in  criminal  cases  the  Interests' of 
the  public  override  that  which  Is,  after  all, 
a  mere  privilege  from  arrest"  To  the  same 
effect  see  Dow's  Case,  18  Pa.  37;  Ex  parte 
Ker  (C.  0.)  18  Fed.  167;  State  v.  Smith,  19 
Am.  Dec.  679;  12  A.  &  E.  Ency.  of  Law,  607; 
Eaton  V.  West  Virginia,  91  Fed.  760,  34  C.  C. 
A.  68;  Klngen  y.  Kelley,  3  Wyo.  571,  28  Pac. 
38,  15  L.  R.  ▲.  177;  Ex  parte  Barker,  87 
Ala.  4,  6  So.  7,  13  Am.  St  Rep.  17;  State 
V.  Boss,  21  Iowa,  467;  State  v.  Patterson,  116 
Mo.  505,  22  S.  W.  690;  Brookin  v.  State, 
26  Tex.  App.  121,  9  S.  W.  737;  State  v.  Glover, 
112  N.  C.  896,  17  S.  E.  525. 

Counsel  for  petitioner  lay  much  stress 
on  tbe  proposition  that  neither  an  Individual 
nor  the  state  can  be  allowed  to  gain  an  ad- 
vantage by  means  of  an  unlawful  or  wrong- 
ful act  That  proposition  is  true,  but  to  gain 
an  advantage  means  to  obtain  a  superiority 
of  position  or  opportunity  which  would  not 
appear  to  have  been  done  in  such  a  case 
as  this,  admitting  all  the  facts  charged  to  be 
true.  Where  the  state  accuses  a  person  o; 
the  commission  of  an  offense  against  Its 
laws,  the  mere  apprehension  of  the  accused, 
although  in  an  unlawful  manner,  and  sub- 
jecting him  to  the  Jurisdiction  of  tbe  courts 
to  answer  tbe  charge,  cannot  amount  to  a 
legal  advantage  any  more  than  If  the  accused 
bad  voluntarily  surrendered  himself  to 
tbe  authorities.  The  wrongful  or  unlawful 
means  employed  in  making  an  arrest  how- 
ever criminal  they  might  be,  could  not  b6 
chargeable  to  the  sovereignty,  which  can 
commit  no  crime,  but  would  be  tbe  crime  of 
the  individual  who  committed  tbe  act  and 
would  furnish  no  reason  or  Justification  for 
discharging  the  prisoner  when  brought  be- 
fore the  court  If,  therefore,  a  crime  should 
be  committed  by  any  person  In  abducting, 
apprehending,  or  arresting  the  accused,  such 
person  may  be  held  to  answer  In  the  proper 
Jurisdiction  for  the  commission  of  tbe  offense: 
But  the  commission  of  the  latter  offense  does 
not  expiate  the  former.  Numerous  authori- 
ties are  cited  on  behalf  of  petitioner  to  the 
effect  that  a  lawful  rendition  cannot  be  bad 
of  one  who  was  not  in  fact  within  the 
demanding  state  when  tbe  offense  Is  charged 
to  have  been  committed.  Tbe  latest  and 
highest  authority  that  has  been  brought  to  our 
attention  on  this  phase  of  the  case  is  Hyatt 
V.  New  York,  188  U.  S.  691,  23  Sup.  Ct  456, 
47  L.  Ed.  657;  Id.,  172  N.  Y.  176,  64  N.  B.  825, 
60  L.  R.  A.  774,  92  Am.  St  Rep.  706.  As  we 
have  heretofore  said,  tbe  question  as  to 
whether  or  not  the  prisoner  was,  in  fact,  a 
refugee  from  Justice  cannot  arise  at  this 
time  in  the  case  at  bar.  ISxcept  for  tbe 
construction  placed  on  tbe  second  clause  of 
section  2  of  tbe  fourth  article  of  the  Consti- 
tution of  tbe  United  States,  and  section  5278^ 
U.  S.  Rev.  St  [U.  S.  Comp.  St  1901,  p.  3507], 
by  the  highest  court  of  tbe  land,  we  should 
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undoubtedly  incline  to  the  belief  that  tbey 
were  designed  and  Intended  to  authorize  the 
extradition  of  any  person  wlio  has  ofTended 
against  the  iaws  of  one  state  and  is  there- 
after foiuid  in  another  state.  It  would  seem 
that  by  the  language:  "Who  shall  flee  from 
justice."  is  rather  meant  a  flight  from  a 
punishment — a  penalty  or  condition  which 
would  follow  capture  and  conviction — than 
a  flight  from  a  place  or  the  territorial  limits 
of  the  outraged  commonwealth.  The  pur- 
suing hand  of  Justice  demanding  vindication 
and  vengeance  is  a  much  stronger  inducement 
to  flight  than  the  mere  discomforts  of  place 
or  the  horrors  or  dislilie  of  state  lines.  While 
the  belief  just  expressed  is  the  unanimous 
view  of  this  coiirt  as  to  the  real  purpose 
and  Intent  of  the  extradition  clause  of  the 
federal  Constitution,  it  amounts  to  the  merest 
observation  in  this  case,  and  in  no  resi)ect 
influences  its  decision.  We  are  not  unmind- 
ful of  the  fact  that  the  almost  uuiforai  cur- 
rent of  authority,  both  federal  and  state,  is 
to  the  effect  that  the  flight  must  be  from  a 
place,  namely,  from  the  territorial  limits  of 
the  state  demanding  the  prisoner.  It  is 
worthy  of  note,  however,  that  under  that 
line  of  authority,  as  was  suggested  on  the 
urgimient  of  this  case,  an  assassin  on  the 
Oregon  bank  of  the  greatwaterway  that  marlcs 
our  western  boundary,  miglit,  by  firing  across 
the  stream,  murder  numbers  of  our  citizens 
and  be  exempt  from  extradition,  and  go  free 
from  punishment.  In  this  respect  the  views 
expressed  i)y  Mr.  Justice  Claris  in  the  extraor- 
dinary case  of  State  v.  Hall,  115  N.  C.  811, 
20  S.  E.  720,  28  L.  R.  A.  2!)3.  44  Am.  St.  Rep. 
501,  are  worthy  of  consideration. 

Counsel  place  considerable  stress  on  In  re 
Robinson  (Neb.)  45  N.  W.  267,  8  L.  R.  A.  308, 
20  Am.  St.  Rep.  378,  a  case  where  the 
Supreme  Court  of  Xebraslja  ordered  a  prison- 
er discharged  because  he  Imd  been  for- 
cibly brought  into  the  state  without  requisi- 
tion process.  That  case  does  not  meet  tlie 
facts  of  the  case  at  bar;  besides,  it  seems 
to  rest  on  tlie  rule  adoi)ted  in  civil  cases, 
rather  than  that  applied  to  criminal  cases. 
Tlie  statement  tliere  made  as  to  the  current 
of  authority  on  the  question  of  Interstate 
extradition  leaves  it  open  to  the  criticism 
that  it  Is  not  a  sound  or  carefully  considered 
CUSP.  In  fact,  the  weight  of  authority  is  en- 
tirely tlie  otiier  way,  as  will  be  seen  from 
an  examination  of  La.scelle8  v.  State  of 
(ieorgla.  148  U.  S.  537,  13  Sup.  Ct.  687,  .37 
r<.  Kd.  5."j2:  Lascelies  v.  State,  90  Ga.  347, 
1(i  S.  E.  043,  94C,  3.5  Am.  St.  Rep.  216,  220. 
SCO  11  Rome's  Notes  (U.  S.)  239. 

Tile  motion  having  been  sustained,  the  case 
remains  here  on  the  answer  of  the  warden, 
which  is  admitted  to  be  true.  The  prisoner 
has  been  indicted  ou  the  chai-ge  of  murder, 


and  for  Uie  purposes  of  Uils  case,  whether 
as  a  principal  or  accessor}-,  is  immaterial 
under  our  statute  (sections  7697  and  7698, 
Rev.  St  1887,  and  Territory  v.  Guthrie,  2 
Idabo,  432, 17  Pac.  39),  as  is  also  the  question 
as  to  whether  be  was  within  or  without 
the  state  at  the  time  of  the  alleged  commis- 
sion of  the  offense  (sections  6331  and  7481, 
Rev.  St.  1887).  The  proceedings  api)ear  reg- 
ular on  the  face  of  the  returns,  and  in 
conformity  with  the  laws  of  this  state,  and, 
since  the  prisoner  Is  l>eing  held  under  process 
duly  and  regularly  issued  by  a  court  of 
competent  criminal  jurisdiction,  we  are  com- 
manded by  statute  to  remand  him  to  custody-. 
The  writ  is  quashed,  and  the  prisoner  Is 
remauded  to  the  custody  of  tlie  officer. 

STOCKSIxAGER,   C.  J.,  and  SULLIVAN, 
J.,  concur. 


Ex  parte  PETTIBOXE. 

(Supreme  Court  of  Idaho.    April  14,  190C.) 

Application  by  George  A.  Pettibone  for  a 
writ  of  habeas  corjius.  Writ  quaslied.  and 
petitioner  remanded  to  custody  of  officer. 

Fred  Miller,  John  F.  Nugent,  and  Edmund 
F.  Richardson,  for  petitioner.  Jolm  J,  Gu- 
heen,  Atty.  Gen.,  Owen  M.  Van  I)u.vn,  Pros. 
Atty.,  James  II.  Hawley,  W.  E.  Borah,  and 
W.  A.  Stone,  for  the  State. 

PER  CURIAM.  The  facts  in  tiiis  case 
are  substantially  the  same  as  in  Re  Moyer 
(just  decided  by  this  court)  85  Pac.  807; 
and  upon  the  authority  of  that  case,  and  for 
the  reasons  therein  stated,  the  writ  is  quash- 
ed, and  the  prisoner  is  hereby  remanded  to 
the  custody  of  the  officer. 


Ex  parte  HAYWOOD. 

(Supreme  Court  of  Idaho.    April  14.  190<S.) 

Application  of  William  D.  Haj'wood  for 

writ  of  habeas  corpus.    Writ  quashed,  and 

prisoner    remande<l    to    custody    of    officer. 

Fred  Miller,  John  F.  Nugent,  and  Edmund 
F.  Richardson,  for  petitioner.  John  J.  Gu- 
heen,  Atty.  Gen.,  Owen  M.  Van  Duyn.  Pros. 
Atty.,  James  H.  Hawley,  W.  E.  Borah,  and 
W.  A.  Stone,  for  the  State. 

PER  CURIAM.  The  facts  in  this  case  are 
gni)stantially  the  same  as  in  Re  Moyer  (just 
decided  by  this  court)  83  Pac.  897;  and  upon 
the  authority  of  that  ease,  and  for  the 
reasons  therein  stated,  the  writ  is  quashed, 
and  tlie  prisoner  remanded  to  the  custody  of 
the  officer. 
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NOBLE,  State  Veterinary   Surgeon,  v.  BRA- 
GAW, State  Auditor. 

(Supreme  Court  of  Idaho.    April  15,  1906.) 

1.  CoHSTiTmoNAi,   Law  —  Pbesumption    of 

Vai-iditt  Of  Statute— Statutes  —  Amend- 

MENT — IlEPUBLtCATION. 

Before  a  legislative  act  is  held  unconstitu- 
tional, it  should  appear  beyond  a  reasonable 
doubt  that  it  infringes  some  provision  of  the 
Constitution.  Section  18  of  article  3  of  the 
state  Constitution  prohibits  the  Legislature  from 
revising  or  amending  any  act  by  mere  reference 
to  its  title,  and  commands  that  the  section,  as 
amended,  shall  be  set  forth  and  published  at 
full  length. 

[EJd.   Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  |  46.] 

2.  Statutes— Extent  of  Republication. 

Said  section  of  the  Constitution  does  not 
require  the  whole  act  containing  the  section 
amended  to  be  republished  in  full;  it  only 
requires  republication  of  the  section  amended. 

3.  Animals— Pbevbntion  of  Disease— Statu - 
TOBY  Regulations. 

An  act  approved  March  6,  1905  (Sess. 
Laws  1005,  p.  39),  Is  an  art  for  the  suppression 
of  contagious  and  infectious  diseases  among 
live  stock,  and  repeals  certain  provisions  of  au 
act  entitled:  "An  act  to  suppress  contagious 
and  infectious  diseases  of  sheep,  etc.,"  approved 
March  7,  1901  (Sess.  Laws  1901,  p.  142),  and 
continues  in  force  certain  provisions  of  said 
act  relative  to  the  authority  and  duties  of  the 
state  sheep  Inspector  and  his  deputies,  and  im- 
poses those  duties  on  the  state  veterinary  sur- 
geon and  those  under  him. 

4.  Statutes— Repeal— Republication. 

Under  the  provisions  of  said  section  18, 
article  3  of  the  Constitution,  a  repeal  may  be 
made  of  a  certain  section  or  of  an  entire  act 
without  republishing  the  whole  of  the  same,  as 
said  section  of  the  Constitution  has  no  applica- 
tion to  rei)eal8,  but  only  to  revisions  and  amend- 
ments. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  §  222.] 

5.  Animals  —  CoNTAOiocs  Diseases— Stat- 
utes—CoNSTBUarioN. 

Section  35),  p.  53,  of  the  act  of  1905  pro- 
vides, among  other  things,  that  its  provisions 
should  not  be  so  construed  as  repealing  any  pro- 
vision of  the  act  of  1901  (Sess.  Laws  1901, 
p.  l42),  not  inconsistent  with  or  in  conflict 
with  the  provisions  of  the  act  of  1905,  and  then 
declares  that  the  remaining  provisions  of  the 
act  of  1901  and  the  act  of  1905  should  be  con- 
strued together  for  the  purpose  of  carrying 
out  the  objects  sought  by  each,  to  wit,  the  eradi- 
cation of  contagious  and  infectious  diseases 
among  the  live  stock  in  the  state.  That  is 
only  an  announcement  of  the  legislative  intent, 
and  correctly  states  the  rule  applicable  to  the 
construction  of  two  acts  or  two  laws  bearing 
on  the  same  subject. 

6.  Animals— Pbevention  op  Disease— Statu- 
TOBY  Regulations— State  Veterinaby. 

The  act  of  1905  (Sess.  Laws  1905,  p.  59) 
abolishes  the  office  of  state  sheep  inspector  and 
bis  deputies,  and  in  their  places  creates  the 
office  of  state  veterinary  surgeon,  assi.stants, 
and  live  stock  inspectors,  and  to  that  extent 
repeals  the  act  of  1901  (Sess.  Laws  1901,  p. 
142).  Said  act  of  1905  prescribes  many  of  the 
duties  of  said  last-mentioned  officers,  and  in 
addition  requires  them  to  perform  all  of  the 
duties  required  by  the  act  of  1901  to  be  perform- 
ed by  the  state  sheep  inspectojr  and  deputies  not 
repealed  by  said  act  of  1905. 

7.  Obticebs— Offices— Cbeation  and  Aboli- 
tion— Statutes— Repeal  and  Amendment. 

The  abolishment  of  an  appointive  oIBce  by 


an  act  of  the  Legislature  and  Imposing  the 
duties  of  such  office  on  another  officer  without 
enumerating  in  detail  such  duties,  in  no  man- 
ner violates  the  provisions  of  section  18,  art. 
3,  of  the  Constitution. 

8.  Statutes— Repeal— REPiiBLiCAnoN. 

Neither  express  nor  implied  repeals  come 

within   the  constitutional   inhibition  contained 

in  said  section  18,  art.  3,  of  the  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 

Cent.  Dig.  Statutes,  §  222,] 

9.  Same— Laws  Relating  to  Same  Subject 
— Construction. 

Two  or  more  laws  relating  to  the  same 
subject,  or  different  parts  of  the  same  subject, 
are  not  necessarily  amendatory  to  each  other 
within  the  moaning  of  the  provisions  of  said 
section  18  of  article  3  of  the  Constitution,  al- 
though they  may  be  construed  in  pari  materia. 
(SyUabus  by  the  Court) 

Original  application  by  G.  B.  Noble  for 
a  writ  of  mandate  to  compel  Robert  S.  Bra- 
gaw,  as  State  Auditor,  to  Issue  a  state  war- 
rant In  payment  of  the  state  veterinary  sur- 
geon's salai-y.    Writ  gi-anted. 

Richards  &  Haga,  for  plaintiff.  Jolin  J. 
Guheeu,  Atty.  Gen.,  and  Edwin  Snow,  for 
defendant    Wood  &  Wilson,  ainid  curiae. 

SULLIVAN,  J.  This  is  an  application  for 
a  writ  of  mandate  to  the  Auditor  of  the  state 
to  compel  him  to  Issue  certain  state  warrants 
to  the  plaintiff  on  account  of  his  salary  as 
state  veterinary  surf^eon,  and  for  certain  ex- 
penses connected  with  said  office.  Tlie  de- 
fendant answered  the  petition  for  the  writ, 
and  put  In  issue  the  constitutionality  of  the 
act  creating  the  office  of  veterinary  surgeon, 
which  was  approved  March  6,  1905,  and  is 
entitled,  "An  act  to  suppress  contagious  and 
Infectious  diseases  among  live  stock;  creating 
a  live  stock  eanltaiy  board,  and  providing 
for  its  appointment;  to  create  the  office  of 
state  veterinary  surgeon,  providing  for  his 
appointment  and  fixing  his  compensation, 
providing  for  the  appointment  of  assistant 
veterinary  surgeons  and  live  stock  inspectors, 
and  fixing  their  compensation;  prescribing 
penalties  for  the  failure  to  comply  with  the 
provisions  of  this  act;  creating  a  live  stock 
sanitary  fund  and  providing  for  the  levying 
of  a  tax  therefor."  Sess.  Laws  19C5,  p.  38, 
Said  act  was  evidently  passed  pursuant  to  the 
provisions  of  section  1  of  article  16  of  our 
state  Constitution,  This  act  belongs  to  that 
class  of  legislation  known  as  "Police  Regula- 
tions," and  is  under  the  head  of  "Police 
Powers,"  which  powers  embrace  the  powers 
of  the  government  to  preserve  and  promote 
the  public  welfare,  the  safety,  the  health, 
good  order,  and  happiness  of  the  people,  and 
authorize  the  establishment  of  such  rules  and 
regulations  for  the  conduct  of  all  persons, 
and  for  the  use  and  management  of  all  prop- 
erty as  may  be  conducive  to  the  public  Inter- 
est and  welfare  of  the  people.  Said  act  con- 
tains 40  sections  and  appears  to  be  a  very 
carefully  drawn  act  covering  the  entire  sub- 
ject contained  in  the  title,  its  main  purixwe 
being  to  eradicate  infectious  and  contagious 
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disea«es  from  tbe  live  stock  of  the  state. 
The  priucipal  contention  arises  over  tlie  pro- 
visions of  section  39  of  said  act,  wblcli  Is 
ns  foilows:  "Tills  act  is  intended  to  repeal 
tliose  provisions  of  that  certain  act  of  the 
Legislature  entitled  'An  act  to  suppress  con- 
tagious and  Infectious  diseases  of  sheep, 
to  create  the  office  of  sheep  inspector  and 
deputy  sheep  inspectors;  to  provide  for  the 
appointment  of  the  same  and  to  fix  their 
compensation ;  making  the  doing  of  certain 
acts  a  crime  and  providing  for  the  punish- 
ment of  the  same;  and  for  other  purposes, 
and  repealing  an  act  entitled,  'An  act  to  sup- 
press contagious  and  infectious  diseases  of 
sheep;  to  create  the  office  of  state  sheep  In- 
spector and  of  deputy  sheep  Inspectors,  to 
provide  for  the  appointment  of  the  same  and 
to  fix  their  compensation ;  making  the  doing 
of  certain  acts  a  crime  and  providing  for 
the  ap])ointnient  of  the  same  and  for  other 
purjwses,'  approved  February  25, 1800,"  which 
creates  the  office  of  sheep  inspector  and  dep- 
uty sheep  hispectors  for  the  state  of  Idaho, 
but  shall  not  be  construed  as  repealing  any 
other  provision  of  said  act  not  inconsistent 
or  in  conflict  with  the  provisions  of  this 
act,  but  these  acts  shall  be  construed  together 
for  the  purpose  of  carrying  out  the  objects 
sought  by  each  of  said  acts,  to  wit ;  the  sup- 
pression and  eradication  of  contagious  and 
infectious  diseases  among  live  stocic  in  this 
state,  and  the  state  veterinary  surgeon  shall 
possess  all  the  authority  granted  to  the  state 
sheep  Inspector  under  said  act  and  the  assis- 
tant veterinary  surgeons  and  Inspectors  to  be 
appointed  imder  tliis  act  shall  possess  all  the 
powers  of  a  deputy  sheep  Inspector  under 
the  ssiid  net  hereinbefore,  in  this  section,  re- 
ferre<l  to."  The  act  referred  to  by  title  In 
said  section  30  aljove  quoted,  is  found  on 
page  142,  Sess.  Laws  1901,  approved  March 
7.  1001,  and  is  entitled  "An  act  to  suppress 
contagious  and  infectious  diseases  of  sheep, 
to  create  the  office  of  slieep  inspector,  and 
deputy  state  sheep  inspectors,  to  provide  for 
the  appointment  of  tlie  same  .-ind  fix  their 
compensation;  making  the  doing  of  certain 
acts  a  crime  and  providing  for  tlie  punish- 
ment of  the  same  and  for  other  purposes, 
and  reiiealing  an  act  entitled  'An  act  to  sui)- 
jiress  contagious  and  infectious  diseases  of 
sheep ;  to  create  the  office  of  state  sheep  in- 
spector and  of  deputy  sheep  inspectors,  to 
provide  for  the  appointment  of  tlie  same  and 
fix  their  compensation;  making  the  doing 
of  certain  acts  a  crime  and  providing  for  the 
pnuisliment  of  the  same  and  for  other  pur- 
poses.' approved  February  i"),  ISOO."  Tliat 
act  applied  to  sheep  only,  while  tlie  act  in 
question  includes  ail  live  stock.  It  is  con- 
tended by  counsel  for  the  defendant  that 
said  section  "9  is  amendatory  of  said  act  ap- 
prove<l  March  7th,  1!)01,  and  for  that  reason 
it  violates  the  provisions  of  section  18  of 
article  3  of  our  state  Constitution,  whicii  sec- 
tion is  as  foiiows :  "Xo  act  shall  be  revised 
or  amended  by  mere  reference  to  its  title,  but  J 


the  section  as  amended  shall  be  set  forth  and 
published  at  full  length." 

The  rule  Is  well  established  In  this  country 
that  a  legislative  act  Is  presumed  to  be  con- 
stitutional until  it  Is  shown  beyond  all  rea- 
sonable doubt  that  it  Is  not  so,  and  that  pre- 
sumption has  been  followed  since  the  days  of 
the  great  Chief  Justice  Marshall,  when  he 
declared  that  the  question  whether  a  law  be 
void  from  Its  repugnancy  to  the  Constitution, 
is  at  all  times  a  question  of  much  delicacy 
which  ought  seldom,  if  ever,  to  be  decided  in 
the  affirmative  In  a  doubtful  case.  And  he 
stated  In  Fletcher  v.  Peek,  6  Cranch  (U.  S.) 
87,  3  L.  Ed.  162,  that  "the  opposition  between 
the  Constitution  and  the  law  should  be  such 
that  the  Judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each 
other"  before  a  court  would  hold  a  law  un- 
constitutional. In  Ogden  t.  Saunders,  12 
Wheat.  (IT.  S.)  213.  6  L.  Ed.  600.  the  Su- 
preme Court  of  the  United  States  said :  "It 
is  but  a  decent  respect  due  the  wisdom,  the 
integrity  and  the  patriotism  of  the  legislative 
body  by  which  any  law  was  passed,  to  pre- 
sume in  favor  of  its  validity  until  its  viola- 
tion of  the  Constitution  is  proved  beyond  all 
reasonable  doubt."  In  Mugler  t.  Kansas, 
123  V.  S.  023,  8  Sup.  Ct.  273,  31  L.  Ed.  205, 
the  Supreme  Court  of  the  United  States  said: 
"Every  jxisHible  presmnptlon  is  to  be  indul- 
ged in  favor  of  the  validity  of  a  statnte."' 
Then  guided  by  that  well-established  rule, 
the  question  for  decision  is:  Does  said  act 
conflict  with  said  section  18  of  article  3  of 
the  state  Constitution?  That  section  pro- 
vides that  no  act  shall  be  revised  or  amended 
by  mere  refereiu-e  to  its  title,  but  the  section 
as  amended  shall  be  set  forth  and  published 
at  length.  The  limitation  therein  contained 
is  not  upon  the  powers  of  the  Legislature  to 
legislate,  liut  is  ui)on  the  manner  In  wbicli 
amendments  shall  be  made.  That  section  ap- 
plies to  revision  or  amendment.  Where  the 
revision  or  amendment  of  a  certain  section 
of  an  act  is  made,  it  cannot  be  done  by  mere 
reference  to  its  title;  but  the  section,  as 
amended,  must  lie  set  forth  and  published 
at  full  length.  That  section  of  the  Constitu- 
tion does  not  retiuire  the  whole  act  contain- 
ing the  section  amended  to  be  republished  in 
full ;  it  only  requires  the  republication  of 
the  section  which  It  purports  to  amend.  The 
evils  iutendwl  to  be  prevented  by  the  pro- 
visions of  said  section  have  so  frequently 
been  referred  to  by  courts  and  text-writers 
that  it  is  not  necessary  to  quote  from  them 
here. 

Prior  to  the  adoption  of  such  a  constitution- 
al provision  as  that  contained  in  said  sec- 
tion 18,  the  practii*  was  verj-  common  to 
amend  an  act  or  section  tiiei-eof  by  merely 
stating  tliat  certain  words  should  be  insert- 
ed at  a  certain  place  or  places  therein  or 
certain  words  be  stricken  therefrom,  and 
after  several  such  amendments  had  been 
made,  it  naturally  created  great  confusion  in 
the  law  or  the  section  so  amended,  and  the 
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proTisIons  of  said  section  of  the  Constitu- 
tion were  for  the  purpose  of  preventing  that 
eyil  and  putting  an  end  to  that  method  of 
amendment.  With  those  obserratlons  we 
will  proceed  to  examine  the  act  under  con- 
sideration. Said  act  does  not  purport  to 
amend  any  of  the  provisions  of  the  law  of 
1901,  or  any  other  law  except  In  minor  or 
pro  forma  matters,  which  we  will  consider 
hereafter  when  we  consider  section  89  of 
said  act.  The  latter  act  Is  complete  in  Itself 
and  contains  40  sections.  The  first  88  sec- 
tions constitute  a  complete  set.  It  creates 
the  office  of  state  veterinary  surgeon,  pre- 
scribed the  qualifications  of  that  officer,  fixes 
bis  salary,  defines  bis  duties  and  his'  powers, 
and  in  great  detail  furnishes  all  the  machin- 
ery required  to  carry  those  powers  Into  ef- 
fect, and  the  general  appropriation  act  of 
1906  makes  an  appropriation  with  which  to 
pay  the  veterinary  surgeon's  salary.  We  find 
nothing  In  any  of  the  sections  of  said  act 
down  to  section  39  that  In  any  manner  con- 
flicts with  any  provision  of  the  Constitution 
of  the  United  States  or  the  Constitution  of  the 
state  of  Idaho.  The  question  then  arises,  is 
there  anjrtbing  In  the  provisions  of  said  sec- 
tion 38  tbat  so  contravenes  the  provisions  of 
the  Constitution  as  to  nullify  the  entire  act 
as  expressed  In  the  first  38  sections  there- 
of. The  legislative  Intent  Is  clearly  express- 
ed In  said  section  39;  that  It  was  their  pur- 
pose to  repeal  such  parts  of  the  act  of  1901 
as  created  the  office  of  sheep  Inspector  and 
deputy  sheep  inspectors  of  the  state;  that 
part  of  said  section  is  not  In  conflict  with 
the  provisions  of  said  section  18  of  the  Con- 
stitution, for  it  expressly  repeals  such  parts 
of  the  act  of  1901  as  create  the  office  of 
sheep  Inspector  and  deputy  sheep  Inspectors. 
A  repeal  may  be  made  of  a  certain  section 
or  of  an  entire  act  without  republishing  the 
whole  of  the  same.  Said  section  of  the  Con- 
stitution has  no  application  to  repeals,  but  on- 
ly to  revisions  and  amendments.  Had  the 
Legislature  stopped  there,  there  could  be  no 
question  as  to  the  constitutionality  of  tbe 
act  and  it  would  have  left  the  state  with  a 
veterinary  surgeon,  with  the  offices  of  sheep 
Inspector  and  depnty  sheep  Inspectors  abolish- 
ed, but  said  section  proceeds  further  to  de- 
clare tbat  the  act  in  question  should  not  be 
construed  as  repealing  any  other  provision 
of  tbe  act  of  1901  not  Inconsistent  or  In  con- 
flict with  the  provisions  of  the  act  of  190.5, 
and  then  declares  tbat  these  acts  should  be 
construed  together  for  tbe  purpose  of  carry- 
ing out  the  objects  sought  by  each  of  said 
acts,  to  wit,  tbe  suppression  and  eradication 
of  contagious  and  infectious  diseases  among 
live  stock  In  the  state.  This  is  only  an 
Announcement  of  tbe  legislative  Intent,  and 
la  tbe  announcement  of  a  correct  rule  of 
taw  when  applied  to  the  construction  of  the 
two  acts  or  two  laws  bearing  on  the  same 
subject.  It  is  but  the  announcement  of  a 
rule  of  construction  which  this  court  always 
applies  to  statutes  bearing  upon  the  same 


subject.  Statutes  that  pertain  to  tbe  same 
subject-matter  should  be  construed  together, 
unless  they  are  In  conflict,  and  In  case  they 
are,  tbe  latter  or  subsequent  statute  Is  deem- 
ed to  repeal  the  former,  and  had  section  39 
ended  at  the  point  Just  suggested,  we  do  not 
think  the  validity  of  the  entire  act  would 
be  questioned.  In  that  case  the  office  of 
state  veterinary  surgeon  would  have  been 
established  and  the  offices  of  state  sbe^  in- 
spector and  deputy  she^  inspectors  would 
have  been  abolished  by  an  express  repeal  of 
tbe  provisions  of  the  law  creating  them.  But 
tbe  r«gislature  in  said  section  39  proceeded, 
further  and  declared  that  it  was  tbelr  inten- 
tion that  tbe  veterinary  surgeon  should  pos- 
sess or  be  empowered  with  all  of  the  author- 
ity granted  to  tbe  state  sheep  Inspector  under 
the  act  of  1901,  and  therein  lies  the  most 
difficult  question  In  the  case.  By  the  latter 
provisions  of  that  section  tbe  state  veterinary 
surgeon  is  given  the  authority  formerly  pos- 
sessed by  tbe  state  sheep  inspector.  Tbe 
powers  and  duties  of  tbe  sheep  inspector  are 
prescribed  in  the  act  of  1901,  and  all  of  snch 
powers  and  duties  are  not  set  forth  and 
enumerated  in  the  act  under  considwatlon. 
The  question  arises,  then,  should  the  Legis- 
lature have  proceeded  to  set  forth  and  enu- 
merate tbe  powers  of  state  sheep  inspectors 
that  were  conferred  upon  the  state  veterin- 
ary surgeon?  It  was  not  necessary  for  the 
Legislature  to  do  that,  for,  as  I  view  It,  the 
office  of  sheep  Inspector  has  been  abolished  by 
the  act  under  consideration  and  all  of  the 
duties  imposed  upon  him  by  tbe  act  of  1901, 
in  connection  with  others,  are  Imposed  upon 
the  veterinary  surgeon  by  the  act  in  question. 
The  abolishment  of  one  appointive  office  and 
Imposing  tbe  duties  thereof  on  another  with- 
out enumerating  such  duties  in  detail  In  the 
act  abolishing  the  office,  does  not  Impinge 
In  any  manner  upon  said  provisions  of  the 
Constitution. 

In  Gilbert  v.  Moody,  3  Idaho  (Hasb.)  3. 
25  Pac.  1092,  which  involved  tbe  constitu- 
tionality of  an  act  substituting  the  word 
"state"  for  tbe  word  "territory"  wherever  It 
appeared  in  the  Revised  Statutes,  and  tbe 
word  "auditor"  for  the  word  "comptroller," 
and  imposing  tbe  duties  of  the  comptroller 
on  the  auditor,  was  held  not  in  confiict  with 
said  provisions  of  the  Constitution.  The 
leading  case  on  tbe  construction  of  tbe  pro- 
visions of  a  Constitution  similar  to  those 
under  consideration  here  is  that  of  People 
V.  Mahaney,  13  Mich.  496.  That  decision 
was  written  by  Judge  Cooley,  one  of  the 
most  eminent  authorities  on  constitutional 
law  that  this  country  has  ever  produced, 
and  which  decision  is  quoted  with  approval 
wherever  the  particular  question  here  pre- 
sented has  been  raised.  Justice  Cooley  there 
said:  "It  is  next  objected  that  the  law  is 
Invalid  because  in  conflict  with  section  25 
of  article  4  of  the  Constitution,  which  pro- 
vides that  'no  law  shall  be  revised,  altered, 
or  amended  by  reference  to  Its  title  (mif; 
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but  the  act  reTiaed  and  tbe  section  or  sec- 
tions of  tbe  act  altered  or  amended,  sball  be 
re-enacted  and  republished  at  length.'  The 
net  before  us  does  not  assume,  in  terms,  to 
revise,  alter  or  amend  any  prior  act,  or  sec- 
tion of  any  act,  but  by  various  transfers  of 
duties  it  has  an  amendatory  effect  by  im- 
plication, and  by  its  last  section  It  repeals 
all  Inconsistent  acts.  We  are  unable  to  see 
how  this  conflicts  with  the  provision  referred 
to.  If,  whenever  a  new  statute  is  passed, 
It  is  necessary  that  all  prior  statutes  modi- 
fled  by  it  by  implication  should  be  re-enacted 
and  pnblisbed  at  length  as  modified,  then  a 
large  portion  of  the  whole  code  of  laws  of 
the  state  wonld  require  to  be  republished  at 
every  session,  and  parts  of  it  several  times 
over,  until,  from  mere  immensity  of  matter, 
it  would  be  Impossible  to  tell  what  the  law 
was.  If,  because  an  act  establishing  a  police 
government  modifies  the  powers  and  duties 
of  sheriffs,  constables,  water  and  sewer  com- 
missioners, marshals,  mayors,  and  Justices, 
and  imposes  new  duties  upon  the  executive 
and  the  citizen,  it  has  thereby  become  neces- 
sary to  re-enact  and  republish  the  various 
laws  relating  to  them  all  as  now  modified, 
we  shall  find  before  the  net  is  completed,  that 
it  not  only  embraces  a  large  portion  of  tbe 
general  laws  of  tbe  state,  but  also  that  it 
lias  become  obnoxious  to  the  other  provisions 
referred  to,  because  embracing  a  large  num- 
ber of  objects,  only  one  of  which  can  be  cov- 
ered by  its  title.  This  constitutional  provi- 
sion must  receive  a  reasonable  construction, 
with  a  view  to  give  it  effect.  The  mischief 
designed  to  be  remedied  was  the  enactment 
of  amendatory  statutes  in  terms  so  blind 
that  legislators  themselves  were  sometimes 
deceived  in  regard  to  their  effect,  and  the 
public,  from  the  dlfilculty  In  malting  the 
necessary  examination  and  comparison,  fail- 
ed to  become  apprised  of  the  changes  made  in 
the  laws.  An  amendatory  act  which  pnr- 
iwrts  only  to  insert  certain  words,  or  to 
substitute  one  phrase  for  another  In  an  act 
or  section,  which  was  only  referred  to,  but 
not  published,  was  well  calculated  to  mis- 
lead the  careless  as  to  its  effect,  and  was, 
perhaps,  sometimes  drawn  In  that  form  for 
that  express  purpose.  Endless  confusion 
was  thus  introduced  into  the  law,  and  the 
Constitution  wisely  prohibited  such  legisla- 
tion. But  an  act  complete  in  itself  is  not 
within  tbe  mischief  designed  to  be  remedied 
by  this  provision  and  cannot  be  held  to  bo 
prohibited  by  it  without  violating  its  plain 
intent." 

It  is  there  said  that  the  constitutional 
j)rovlslon  under  consideration  must  receive 
a  reasonable  ■  construction  with  a  view  to 
give  it  effect,  and  the  mischief  desired  to  be 
remedied  was  the  enactments  of  amendatory 
statutes  in  terms  so  blind  that  legislators 
thein.selves  are  sometimes  deceived  In  regard 
to  their  effect  There  can  be  no  doubt  hn 
regard  to  the  effect  of  the  act  under  con- 
sideration,  and   it  '  simply  .  iiniKises  '  on  the 


state  Teterinary  surgeon  all  of  tlie  duties 
that  were  imposed  by  the  act  of  1901  on  the 
state  sheep  inspector  and  bis  deputies.  The 
first  three  sections  of  that  act  do  not  refer 
to  the  duties  of  tbe  sheep  inspector,  and  are 
repealed  by  the  act  of  1905.  Beginning  with 
section  4  of  the  act  of  1901,  to  and  Including 
section  28  of  said  act,  we  find  the  authority 
and  duties  of  tbe  sheep  inspector  and  his 
deputies  prescrilied  therein.  Said  duties  are 
imposed  by  the  act  in  question  on  the  state 
veterinary  surgeon  and  his  assistants.  It 
leaves  those  duties  clear  and  concise.  They 
are  not  blind  to  any  one,  nor  would  they  de- 
ceive any  one  in  regard  to  their  effect  In 
Everntiam  v.  Hullt  46  N.  J.  Law,  53,  which 
is  a  case  involving  a  provision  of  the  New 
Jersey  Constitution  somewhat  broader  than 
that  of  our  own,  the  court  said:  "A  con- 
struction of  tills  constitutional  provision 
which  wonld  sustain  tbe  contention  of  tbe 
plaintiff  on  certiorari  wonld  lead  to  the  most 
embarrassing  results.  It  would  be  equivalent 
to  holding  that  the  Legislature  can  pass  no 
act  changing  any  part  of  the  statute  law  in 
force  in  this  state  without  re-enacting  at 
length  every  section  in  the  whole  body  of 
existing  statutes  that  might  be  affected  by 
the  new  legislati(Hi.  Since  the  constitutional 
amendments  went  into  effect,  a  considerable 
number  of  acts  have  l>een  passed  designed  to 
simplify  and  make  most  efficacious  the  mode 
of  making  and  collecting  assessments  for 
local  improvemmt  in  the  mnnicipality  of  tills 
state.  These  were  subjects  specially  pro- 
vided for  in  sections  contained  in  tlielr  sev- 
eral acts  of  Incorporation.  Goieral  acts  have 
always  l>een  passed  providing  for  tbe  assess- 
ment, collection  and  lien  of  taxes — subject 
specially  provided  for  in  sections  incorporat- 
ing cities,  towns  and  townships,  as  well  as 
in  several  parts  of  tlie  general  tax  law  of 
this  state.  In  many  Instances  provisions  of 
this  kind  are  contained  In  long  sections,  in 
wtiich  it  is  usual  to  express  and  define  the 
general  powers  of  corporations.  Sometimes 
they  are  distributed  In  appropriate  places  in 
different  sections  of  tbe  acts.  If  tliis  con- 
stitutional provision  has  made  it  necessary 
to  the  validity  of  a  new  statute  on  tbe  sub- 
ject that  every  prior  statute  on  the  same 
subject  which  may  be  altered  or  modified 
should  be  Inserted  in  it  at  length,  it  would 
be  quite  impossible  to  legislate  at  all  on  the 
subject  mentioned,  or  on  kindred  subjects; 
for  a  statute  which  would  comply  with  such 
a  requireme:it  would  probably  be  obnoxiou!) 
to  that  other  provision  of  the  Constitution 
that  every  law  should  embrace  but  one  ob- 
ject, and  that  object  should  be  embraced  in 
its  title."  See,  also,  Denver  C.  R.  R.  Co.  v. 
Nester  (Colo.)  15  Pac.  714;  State  ▼.  Scott 
(Wash.)  73  Pac.  365.  The  act  of  1905  does 
not  amend,  unless  It  be  by  implication,  any 
of  the  sectiMis  of  the  law  of  1901.  It  does, 
however,  r^)eni  certain  sections  of  the  latter 
act  in  fnll  and  others  to  the  extent  that 
it  conflicts   with,  them,  but  »e  think  the 
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ml«  ta  thftt  neither  express  nor  Implied  re- 
peals come  within  the  constltnttonal  Inhlb- 
tlon  fannd  In  said  section  18,  articles.  Under 
a  constitutional  provision  similar  to  our  own, 
the  Supreme  Conrt  of  Illinois,  In  School 
Directors  ▼.  School  Directors,  135  111.  4C4, 
28  N.  E.  49,  said:  "Two  or  more  laws  re- 
latlnK  to  the  same  subject  or  different  parts 
of  the  same  subject-matter,  are  not  neces- 
sarily amendatory  to  each  other,  within  the 
meaning  of  this  clause  of  the  Constitution, 
although  they  may  be  construed  together  as 
In  para  materia.  All  laws  on  the  subject 
of  schools,  m  city  charters  or  elsewhere,  are 
necessarily  parts  of  the  school  laws."  Said 
act  of  1905  Is  valid  and  constitutional,  and 
the  peremptory  writ  of  mandate  must  be 
Issued  as  prayed  for,  and  it  Is  so  ordered- 

STOCKSLAGBR,  0.  J.,  concurs.  AIL- 
SHIB.  J.,  concurs  to  the  extent  only  that 
the  law  of  1905  is  valid  and  constitntlonal. 


02  Idaho,  a8) 

HILL  et  al.  r.  STANDARD  MIN.  CO.  et  al. 

(Supreme    Conrt    of    Idaho.    April    25,    1906.) 

1.  Waters  and  Wattb  Coukses — PotiUTioN 

— AcriOR  FOB  DAIf  AOBS— GOMPLAIRT. 

When  a  complaint  states  fully  and  con- 
cisely the  nature  of  the  damage,  amount,  and 
that  it  was  caused  by  the  unlawful,  wrongful, 
and  negligent  acts  of  the  defendants,  held,  that 
It  states  a  canse  of  action. 

[Ed.  Note. — For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  I  59; 
vol.  34.  Cent.  Dig.  Afines  and  Minerals,  {  246.] 

2.  Costs— ON  Appeal  —  Judgmknt  on  Dk- 

IfCKREB. 

When  an  appeal  is  proeecuted  from  a  judg- 
■MBt  on  an  order  sustaining  a  demurrer  to  the 
complaint,  no  costs  can  be  awarded  to  appel- 
lant, excepting  the  necessary  costs  in  presenting 
■nch  appeal. 
(SyiUbos  by  the  Ooart,) 

Appeal  from  District  Oonrt,  Shoshone 
County ;  Ralph  T.  Morgan,  Judge. 

Action  by  Josiah  Hill  and  J.  S.  Hill  against 
the  Standard  Mining  Company  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed. 

A.  O.  Kerns,  for  appellants.  Charles  W. 
Beale,  for  reqpondents. 

8TOCCSLAOER,  O.  J.  This  Is  an  appeal 
from  a  judgment  rendered  and  entered  on 
an  order  sustaining  a  demurrer  to  the  com- 
plaint It  was  the  third  effort  of  learned 
counsel  for  appellant  to  allege  a  cause  of 
action  against  the  defendants  for  damages  to 
their  lauds  located  on  the  South  Fork  of  the 
Ooeur  d'Alene  river  In  Shoshone  county.  The 
complaint  alleges:  "(1)  That  at  all  the  times 
hereinafter  mentioned  the  defendant,  Stand- 
ard Mining  Company,  was  and  now  Is  a  cor- 
poration duly  organized  and  existing  under 
the  laws  of  the  state  of  Idaha  (2)  That 
at  all  the  times  hereinafter  mentioned  the 
defendants  were  copartners  doing  business 
under  the  firm  name  of  the  Mammoth  Min- 


ing Company.  (3)  That  during  the  three 
years  prior  to  the  commencement  of  this  ac- 
tion the  defendants  as  such  mining  partners 
cast  about  550,000  tons  of  waste  material,  con- 
sisting of  rock,  earth,  sand,  stone,  slime,  and 
poisonous  substances  of  lead  and  arsenic  Into 
Canyon  creek,  a  tributary  of  the  South  Fork 
of  the  Coeur  d'Alene  river,  ten  miles  above 
the  lands  of  the  plaintiffs  hereinafter  de- 
scribed, thereby  filling  the  banks  and  pol- 
luting and  defiling  said  stream ;  and  by  the 
natural  flow  of  the  waters  of  said  Canyon 
creek  said  waste  material  so  negligently  cast 
Into  said  stream  by  the  defendants  has  been 
washed,  carried,  and  deposited  into  the  South 
Fork  of  the  Coeur  d'Alene  river  aforesaid, 
thereby  polluting  and  defiling  said  stream 
and  filling  the  banks  thereof;  and  by  the 
natural  flow  of  the  waters  of  said  river  said 
waste  material  has  been  washed  and  carried 
down  said  stream,  and  thereby  causing  the 
waters  of  said  South  Fork  of  the  Coeur 
d'Alene  river  at  high  water  during  the  afore- 
said period  of  three  years  prior  to  the  com- 
mencement of  this  action  to  overflow  the 
natural  banks  of  said  stream  where  the 
same  passes  over,  along,  through,  and  across 
the  lands  of  plaintiffs  hereinafter  described, 
and  wa«b.  carry,  spread,  and  deposit  over 
and  across  the  said  lands  of  the  plaintiffs 
portions  of  said  waste  material  so  cast  Into 
Canyon  creek  by  the  defendants  as  afore- 
said, thereby  poisoning  the  said  lands  of  the 
plaintiffs,  so  covered  with  waste,  for  agri- 
cultural, grazing,  farming,  townsite,  and  resi- 
dence purposes,  and  poisoning  and  rendering 
the  well  water  on  said  premises  unfit  for  any 
use,  and  killing  and  blasting  fruit  trees, 
vines,  groves,  and  other  vegetation  thereon, 
and  rendering  the  use  and  occupation  of  said 
premises  as  a  home  dangerous  to  the  health  of 
the  plaintiffs.  (4)  That  the  plaintiffs  ai« 
now  and  at  all  the  times  since  the  month 
of  March,  1886,  have  been  in  the  possession 
and  entitled  to  the  possession  of,  and  the 
owners  of,  the  following  described  parcels  of 
land  situated  along,  contiguous,  and  adjacent 
to  said  South  Fork  of  the  Coeur  d'Alene  river, 
to  wit:"  Here  follows  full  description  of 
plaintiffs'  land. 

The  defendants  Standard  Mining  Company, 
James  Leonard,  and  A.  L.  Scofield  demurred 
to  this  complaint,  to  wit:  "(1)  That  said 
amended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  (2) 
That  said  amended  complaint  Is  uncertain  In 
this:  (a)  That  it  does  not  state  any  facts 
constituting  carelessness  or  negligence  or  un- 
Bkillfulness  on  the  part  of  the  said  defend- 
ants, or  any  or  either  of  them,  or  on  the 
part  of  ony  authorized  agent  or  representa- 
tive of  said  defendants  or  any  or  either  of 
them,  (b)  That  It  does  not  state  any  act 
or  admission  on  the  part  of  said  defendants, 
or  any  or  either  of  them,  or  on  the  part 
of  any  authorized  agent  or  representative  of 
said  defendants,  or  any  or  either  of  them, 
constituting  negligence  or  carelessness,     (c) 
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That  It  does  not  appear  therefrom  of  what 
value  the  lands  mentioned  therein  were  for 
agricultural,  grazing,  farming,  towusite,  or 
residence  purposes,  or  of  what  value  said 
lauds  were  for  any  purpose  whatever,  (d) 
Nor  docs  It  appear  therefrom  when  or  during 
what  years  any  of  the  waste  material  men- 
tioned therein  was  washed,  carried.  8i>read, 
or  deposited  over,  upon,  or  across  the  lauds 
of  the  plaintiffs  mentioned  therein,  or  how 
much  damage,  if  any,  was  caused  tliereby 
to  the  lands,  or  how  much  to  the  vegetation 
growing  thereon,  (e)  Nor  does  It  appear 
therefrom  the  date  when  said  lands  or  any 
thereof  were  poisoned  or  destroyed  for  agri- 
cultural, grazing,  farming,  townsite,  or  resi- 
dence purposes,  or  the  date  when  the  fruit 
trees,  vines,  groves,  or  other  vegetation  grow- 
ing thereon,  were  killed  and  blasted,  or  the 
date  when  said  premises  were  rendered  unfit 
or  dangerous  as  a  home,  or  unfit  or  dan- 
gerous at  all.  (f)  Nor  does  It  appear  there- 
from the  date  when  any  of  said  lands  were 
injured,  poisoned,  or  destroyed,  or  the  date 
when  any  crops  or  vegetation  whatever  grow- 
ing thereon  were  Injured  or  destroyed,  or 
killed,  or  blasted,  prior  or  subsequent  to  the 
date  of  the  Injtiry  or  destruction  of  said 
lands  or  any  part  thereof,  (g)  Nor  does  It 
apiiear  therefrom  how  snld  lands  could  be 
poisoned  or  destroyed  and  at  the  same  time 
be  of  any  value  for  agricultural,  grazing,  or 
other  pun'oses  whatever,  or  how  any  crops, 
vegetables,  fruit  trees,  vines,  or  groves  could 
be  killed,  poisoned,  blasted,  or  destroyed  upon 
said  lands  subsequent  to  the  date  of  the  de- 
struction thereof,  (h)  Nor  does  It  appear 
therefrom  what  damage,  if  any,  the  lands  of 
the  plaintiffs  suffered  by  the  casting  of 
waste  material  into  Canyon  creek;  how 
much  by  the  overflow  of  the  South  Fork  of 
the  Coeur  d'Alene  river;  how  much  by  the 
pollution  of  the  waters  of  the  South  Fork 
of  the  Ooeur  d'Alene  river ;  or  how  much  by 
the  high  water  of  the  said  South  Fork  of 
the  Cocur  d'Alene  river.  Wherefore  said  de- 
fendants pray  tlie  Judgment  of  this  honor- 
able court  that  they  be  dismissed  hence, 
with  tlieir  costs  In  this  behalf  sustained." 
The  complaint  above  referred  to  was  filed 
.Tune  30,  1905.  The  demurrer  and  affidavit  of 
service  thereof  were  filed  .July  <>.  liKK",  and 
judgment  for  costs  entered  l')ec('nil)er  10, 
tiX).} ;  tl>e  above  demurrer  having  been  there- 
tofore sustained.  By  the  record  it  is  shown 
that  the  first  complaint  in  tnc  action  was 
filed  September  30,  1903,  in  which  practically 
the  same  allegations  are  contained  as  are 
shown  by  the  third  amended  complaint  which 
is  before  us  for  determination  as  to  its  snffl- 
I'ieucy  for  a  recovery  of  damages.  After  In- 
numerable motions  to  quash  tlie  summons 
and  service  thereof,  together  with  affidavits 
in  supiwrt  of  the  various  motions,  also  mo- 
tions to  quash  and  set  aside  tlie  alias  sum- 
mons and  the  sen'icc  tliereof  with  affidavits 
in  supiwrt  thereof  extending  from  page  15 
to  85  of  the  record,  the  defendants  demurred 


to  the  complaint;  this  demurrer  was  filed 
Jtme  21,  lOOi,  and  sustained  December  X>, 
1004.  On  the  Slst  day  of  December.  1904. 
plaintiffs  filed  what  Is  termed  their  second 
amended  complaint,  in  whidi  all  the  allega- 
tions of  the  complaint  and  the  amended  com- 
plaint are  alleged  together  with  some  addi- 
tional allegations.  A  motion  to  strike  this 
complaint  from  the  flies  was  overruled  on  the 
29th  day  of  May,  1905.  On  the  12tb 
day  of  .Tune,  1905,  a  demun-er  was  filed 
which  was  sustained  on  the  2'2d  day  of  June, 
1905,  and  plaintiffs  given  until  June  30,  IfllCi. 
in  which  to  file  an  amended  complaint  On 
that  date  plaintiffs  filed  their  third  amended 
complaint,  the  sufficiency  of  which  is  now  un- 
der consideration.  The  reasons  for  the  his- 
tory of  this  case,  together  with  the  various 
motions,  demurrers,  rules,  and  orders,  will 
hereafter  be  discussed  In  this  opinion. 

After  a  statement  in  Justification  of  all  the 
rulings  of  the  court  with  reference  to  its 
action  In  quashing  summons,  alias  summons, 
and  other  oi-ders  made  In  the  earlier  history 
of  this  case,  learned  counsel  for  respondents 
say:  "We  next  come  to  the  only  question  In- 
volved in  this  apifeal,  and  that  is  as  to  the 
right  of  the  ap|)eUants  to  maintain  their 
alleged  cause  of  action  against  respond- 
ents. •  •  • "  An  inspection  of  the  rec- 
ord. ])lcndiugs,  and  proceedings  in  this  case 
leads  us  to  the  conclusion  that  this  statement 
Is  correct.  In  other  words.  If  the  api>ellants 
arc  entitled  to  recover  damages  in  any 
aniouut.  the  conq>laint  is  suflicient  to  pat  de- 
fendiints  on  their  proofs,  and  the  demurrers 
should  ha\e  been  overrnle<l  and  defendants 
re<iuired  to  answer. 

It  is  cunieslly  nrge<l  by  counsel  for  re- 
spondents that  if  this  court  should  bold  that 
there  is  error  in  sustaining  the  deranrrers 
to  the  complaints,  or  either  of  them,  it  would 
result  in  "the  depopulation  of  Shoshone 
county,  the  abandonment  of  all  miuiug  and 
milling  therein,  and  tlie  consoijuent  bank- 
ruptcy of  the  inhabitants  thereof."  Deplor- 
able as  this  might  I>c,  If  true.  It  furnishes 
no  excuse  for  the  court  to  shirk  Its  resiwnsi- 
bllitios  In  disixjsins  of  the  question  before  us 
on  the  merits.  The  law  Is  no  respecter  of 
l)ers(>ns.  corporations,  or  iudividuals.  and  in 
its  creation  and  enforcement  reacht»s  out 
and  protects  the  lone  settler  In  his  rights.  let 
them  be  ever  so  meager,  as  well  as  the  capi- 
tallst<<,  the  conwratlon,  or  individual  with  it 
or  his  millions.  If  the  law  protects  the  ap- 
pellants in  their  settlement  on  the  public  do- 
main of  the  lands  doscrilKHl  in  plaintiff's 
coiniilaint  for  agriculttu'al  or  other  punioses, 
then  their  rights  are  as  sacre<l  and  i-eqnire 
the  same  application  of  the  law  and  the  sjinic 
protection  as  is  guarantied  to  every  citizen 
of  this  gi-eat  nation  and  conimonwealtli. 
The  law  does  not  measure  the  rights  of  liti- 
gants by  the  amount  involved,  nor  the  man- 
ner in  M'hich  it  may  affect  others  not  parties 
to  the  litigation.  It  only  deals  with  the  ques- 
tions as  presented  by  the  pleadings,  and  iu 
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this  ease,  If  the  plaintiffB  can  recover  UHder 
any  conditions  or  circumstances,  then  that 
right  to  recover  cannot  be  measured  by  the 
damage  defendants  or  others  residing  In 
Slioslione  county  may  sustain  by  reason 
thereof.  It  is  not  a  matter  of  sentiment, 
but  what  Is  the  standing  of  the  plaintiffs  as 
shown  by  the  pleadings,  and  have  the  de- 
fendants trespassed  upon  any  rights  guaran- 
tied to  them  by  the  Constitution  ani  laws  of 
our  state.  With  this  view  we  will  examine 
the  law  applicable  to  the  cause.  Mr  Gould 
in  his  excellent  work  on  Waters,  $  122,  says: 
"The  general  rule  Is  that  individuals  are  not 
entitled  to  redress  against  a  public  miisance. 
The  private  injury  is  merged  in  the  common 
nuisance  and  injury  to  all  cltlEens,  and  the 
right  is  to  be  vindicated  and  the  wrong  p\m- 
Ished  by  a  public  prosecution,  and  not  by  a 
multiplicity  of  separate  actions  in  favor  of 
private  persons.  If,  however,  a  public  nui- 
itance,  such  as  an  unlawful  obstruction  to  a 
common  passage,  causes  peculiar  damage  to 
an  individual,  he  may  maintain  an  action 
therefor.  In  such  case,  the  declaration  of 
complaint  need  not  negative  the  lawfulness 
of  tlie  obstruction,  or  its  continuance  for  a 
reasonable  length  of  time,  or  that  it  was 
iinavoidable  because  of  inevitable  accident, 
these  being  matters  of  defense  to  be  set  up 
by  answer.  But  the  particular  damage  is 
the  gist  of  the  action,  and  must  be  specially 
set  forth  in  the  declaration  or  complaint." 
This  seems  to  us  to  be  a  very  clear  and  con- 
cise statement  of  the  law  and  is  founded  in 
Justice  and  reason.  Applying  the  rule  laid 
•down  by  this  learned  author  to  the  case  at 
bar,  we  find  tl»e  appellants  in  the  undisputed 
jiossession  of  the  property  described  in  their 
complaint;  that  said  property  is  rendered 
valueless  for  agricultural,  grazing,  farming, 
townslte.  and  residence  purposes,  poisoning 
and  rendering  the  well  water  unfit  for  use, 
killing  and  blasting  fruit  trees,  vines,  grass, 
and  other  vegetation  thereon;  and  that  plain- 
tiffs were  In  such  possession  of  said  premises 
In  March.  1886,  and  are  at  the  present  time  In 
■quiet  and  peaceable  possession. 

Counsel  for  respondents  cites  section  3,  art 
15.  of  our  Constltiition.  which  reads:  "The 
Tight  to  divert  and  appropriate  the  unappro- 
priated waters  of  any  natural  stream  to 
beneflclal  uses,  shall  never  be  denied.  Prior- 
ity of  appropriation  shall  give  the  better 
right  as  between  those  using  the  water;  but 
-when  the  waters  of  any  natural  stream  are 
not  sufficient  for  the  service  of  all  those  de- 
«iring  the  use  of  the  same,  those  using  the 
water  for  domestic  purposes  shall  (subject 
to  such  limitations  as  may  be  prescribed  by 
law)  have  the  preference  over  those  claim- 
ing for  any  other  purpose.  And  those  using 
the  water  for  agrlcnltural  purposes  shall 
have  preference  over  those  using  the  same 
for  manufacturing  purposes.  And.  In  any 
organized  mining  district,  those  using  the 
water  for  mining  purposes,  or  milling  pur- 
poses connected  with  mining,  shall  have  pref- 


erence over  those  nslng  the  same  for  manu- 
facturing or  agricultural  purposes."  We  can- 
not see  the  application  of  this  provision  of 
our  Constitution  to  the  ease  at  bar.  Appel- 
lants do  not  complain  of  the  use  of  the  waters 
of  Canyon  creek  by  respondents  for  mining 
and  milling  purposes.  The  complaint  is  that 
respondents  cast  enormous  quantities  of 
debris  and  poisonous  substances  into  Canyon 
creek  which  follows  the  channel  of  that 
stream  down  to  its  confluence  with  the  South 
Fork  of  the  Ooenr  d'Alene  river,  and  thence 
carried  down  that  stream  and  deposited  on 
the  lands  of  plaintiff,  thus  causing  the 
injury  for  which  they  ask  to  be  compensated 
in  damages.  There  is  nothing  in  this  provisi- 
slon  of  the  Constitution,  nor  in  any  of  its 
provisions,  that  authorizes  or  penults  parties 
engaged  in  mining  or  any  other  occupation 
to  All  np  the  natnral  channel  of  any  of  the 
public  streams  of  the  state  to  the  in{ury  of 
any  other  user  of  the  waters  of  the  stream. 
Onr  Constitution  wisely  provides  that  all 
the  public  waters  of  the  state  and  their  use 
shall  be  under  the  control  of  the  state.  Arti- 
cle 15.  f  1. 

Counsel  for  respondents  with  commendable 
energy  and  force,  both  In  his  brief  and  oral 
argument,  insists  that  his  clients  were  ex- 
ercising a  lawful  right  granted  them  by  the 
Constitution  and  laws  of  the  state  In  the  use 
of  Canyon  creek  as  a  dumping  ground  for  the 
debris  of  their  mines,  and.  In  support  of  this 
theory,  quotes  all  of  section  1971,  vol  3,  of 
Mr.  Elliott's  excellent  work  on  Evidence. 
If  the  contention  of  respondents  Is  to  be 
accepted  as  the  law  of  this  state — ^that  is. 
that  they  have  the  right  to  use  the  public 
streams  as  a  dumping  ground  for  the  debris 
of  their  mines — then  this  learned  author  sus- 
tains their  contention.  It  will  be  observed 
that  the  text  is  based  wholl.v  on  the  theory 
that  "such  Injury  resulted  to  the  complain- 
ant from  the  proper  and  careful  exercise 
of  a  lawful  right  on  the  part  of  defendant." 
The  author  further  says:  "This  rule  has 
been  variously  stated  as  follows:  'An  act 
done  under  a  lawful  authority,  if  done  In  a 
proper  manner,  will  not.  as  a  general  rule, 
subject  the  party  doing  it  to  an  action  for 
the  consequences  which  may  follow  from  it.' 
»  •  •"  If  It  was  the  intention  of  the 
framers  of  our  Constitution,  when  they  pro- 
vided that  "in  organized  mining  districts 
those  using  water  for  mining  purposes  or 
milling  purposes  connected  with  mining,  shall 
have  preference  over  those  using  the  same 
for  mannfacturing  or  agricultural  purposes," 
Intended  that  the  mine  or  mill  owner  should 
have  exclusive  use  not  only  of  the  water 
but  the  stream  for  dumping  the  debris  of 
their  mines  and  mills,  irrespective  of  the 
dainnge  It  might  cause  to  others  with  vested 
rights  in  the  waters  of  such  stream,  then  the 
plaintlfTs  could  not  frame  a  complaint  that 
would  not  be  subject  to  demurrer. 

The  question  of  the  preference  right  of  the 
mine  or  mill  owner  over  the  manufacturer  or 
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agriculturist  to  the  nse  of  water  has  never 
been  before  this  court  to  our  knowledge,  and, 
In  this  case,  plaintiffs  do  not  question  the 
right  of  the  tlefendauts  to  the  use  of  the 
waters  of  Canyon  creek  for  mining  and  mill- 
ing puri>o^es.  The  couiplnint  Is  that  they 
cast  large  quantities  of  debris  and  poison- 
ous substances  from  their  mines  and  mills 
into  Canyon  creek,  which,  by  natural  con- 
sequences, flows  down  that  stream  and  final- 
ly over  and  upon  their  lands,  which  by 
reason  thereof  are  rendered  valueless.  Uem« 
it  is  not  a  question  ns  to  who  shall  have 
the  preference  right  to  the  use  of  the  water 
between  the  parties  to  this  action,  but  how 
shall  the  respondents  use  It,  or  have  they  the 
right  to  dump  the  waste  from  their  mines 
and  mills  Into  the  stream,  regardless  of  the 
results  to  lower  occupants  of  the  lands  for 
agricultural  or  other  iiunwses.  This  court 
has  repeatedly  held  that  an  appropriator 
could  not  change  his  place  of  diversion  of 
the  waters  of  any  stream,  if  such  change  in 
any  manner  affected  a  lower  appropriator 
of  the  waters  of  such  stream,  even  tliougb 
the  lower  approiirlator  he  sul)se<iuent  in 
right.  The  reasons  of  such  conclusion,  it 
seems  to  us,  are  well  founded.  Where  the 
lower  appropriator  makes  his  appropriation 
he  has  the  right  to  assume  the  ujiper  appro- 
priator will  continue  the  use  of  the  water 
as  he  found  it,  and  if  au.v  change  would 
damage  him  in  the  ase  of  his  api>rupriation, 
the  courts  will  protect  him  in  his  rights. 
A^'hen  respondents  located  their  mines  and 
erected  their  mills  on  or  near  (..'an.von  creek, 
and  began  to  cast  the  waste  from  either  into 
such  stream,  they  a!^.sumed  all  risk  of  dam- 
ages to  anyone  below  on  that  stream  or  any 
stream  to  which  It  is  trilmtary  wlio  were 
In  possession  of  i>roperty  that  might  l>e  dam- 
aged by  such  nse  of  such  stream  at  the  time 
they  began  the  use  thereof  for  such  puriMJse. 
It  is  urged  that  It  is  not  shown  by  the  com- 
plaint that  appellants  ever  made  an  appro- 
priation of  the  waters  of  Canyon  creek  or 
the  South  Fork  of  the  Coeur  d'Alene  river 
of  which  It  Is  trlbutory.  Appellants  are  not 
complaining  that  they  have  been  deprived  of 
their  use  of  water  by  resi)ondcnts.  tliey  com- 
plain of  the  wrongful  use  of  Canyon  creek 
by  resiwndents,  not  of  the  water,  Imt  of  the 
stream  for  dumping  purposes.  So  far  as  the 
ret-ord  shows,  apjiellants'  land  may  produi*e 
crops  by  suhirrigation.  hence,  never  neces- 
sary to  make  an  appropriation  of  any  of  the 
waters  of  the  streams.  In  supijort  of  his 
contention  that  recjiondcnts  iiave  the  right 
to  use  Canyon  creek  for  dumping  their  waste 
from  their  mills  and  mines,  counsel  cites 
(Jil)son  et  al.  v.  Puchta.  3:{  Cal.  310.  In  this 
«-asc  all  the  land  in  controversy  was  mineral 
land.  One  party  cleared  off  a  iKjrtion  of  his 
claim  and  planted  it  to  initatoes.  In  tlie  ir- 
rigation of  his  croj*  tlie  water  percolated 
througii  and  into  the  mining  tunnel  of  pluin- 
tilTs.  iinil  tliey  (sought  to  n'.«train  him  from 
such  use  of  his  laud.    The  court  say :    "The 


defendant  had  the  nndonbted  rlglit  to  calti- 
vate  and  plant  this  tract  of  land;  and,  having 
planted  it,  there  can  be  as  little  question  that 
be  had  the  same  right  to  irrigate  it  for 
the  purpose  of  matnrinK  bis  crop.  In  irrigat- 
ing his  land  the  defendant  is  subject  to  the 
maxim  'sic  utere  tuo  ut  alienum  non  hedas.' 
An  action  cannot  be  maintained  against  him 
for  the  reasonable  exercise  of  his  right,  al- 
though an  annoyance  or  injury  may  thereby 
be  occasioned  to  the  plaintiffs.  He  is  respon- 
sible to  the  plaiutilTs  only  for  the  injuries 
caused  by  bis  negligence  or  unskillfalness. 
or  those  willfully  inflicted  in  the  exercise 
of  his  right  of  in-ignting  his  land."  The 
facts  in  this  case  differ  very  materially 
from  the  case  at  bar.  Defendant  had  a 
lawful  right  to  plant  and  cultivate  his  crops, 
so  says  the  <-ourt,  and  he  could  only  be 
held  for  a  willful,  negligent  or  un.xklllfnl 
manner  of  handling  the  water  used  for  such 
pun>ose.  If,  In  the  case  at  bar,  it  were 
shown  h.v  the  complaint  that  respondents 
were  using  the  waters  of  Canyon  creek  for 
mining  and  milling  purposes,  that  after  such 
use  the  water  ])ercolated  back  into  the  creek 
carrying  sediments  or  debris  of  any  kind 
with  it,  and  plaintiffs'  lands  were  injured 
by  such  nse  of  the  water.  It  is  iiosslble 
that  a  demurrer  should  be  sustained,  unless 
it  is  shown  that  such  use  was  willful  and 
negligent. 

Counsel  calls  our  e8|)e<-ial  attention  to 
Barnard  v.  Shirley  (lud.  Sup.)  34  N.  E.  605. 
24  h.  U.  A.  .->(».  41  Am.  St  Rei>.  454.  He 
saj's  this  case  "supports  in  every  detail  the 
imsition  taken  by  counsel  for  the  respond- 
ent." We  reproduce  his  entire  quotation: 
"The  foregoing  case  of  Coal  t'o.  v.  Sanderson 
(U'a.l  «  Atl.  453,  57  Am.  Uep.  445)  and  the 
reasoning  of  the  court  seem  to  be  clearly  lu 
|x>int  with  the  case  at  tMtr.  In  both  cases 
the  owners  cause  water  to  rise  from  the 
earth,  to  U't-ome  foul,  and  then  to  be  carried 
by  an  artiflcial  drain,  and  discharged  into  a 
running  stream,  the  natural  water  coarse  of 
the  basin  or  valley  in  which  the  water 
rises,  and  into  which  stream  the  water 
would  natnrally  flow  if  left  to  itself.  In  both 
cases  the  owners  were  engaged  in  a  lawful 
and  necessary  work  of  great  advantage  to 
mriukiud  at  large,  and  particularly  to  the 
community  In  which  they  operated;  the  one 
in  mining  out  of  the  earth  and  distributing 
c-oal  for  heating  and  industrial  uses,  and  the 
other  also  taking  out  of  the  earth  mineral 
water  for  healing  and  cnring  the  Inflrni.  Both 
wore  free  from  fault  or  negligence  in  con- 
ducting their  business,  and  in  avoiding  so 
far  as  iwMsibie  all  injury  to  others;  the  in- 
jury ill  each  case  being  but  the  nec^Msary  in- 
cident of  a  lawful  busiuesfi.  In  each  case 
there  was  no  other  place  but  the  stream  for 
tlic  water  to  go.  so  that,  if  it  were  unlawful 
to  tlisttliarge  the  water  into  the  stream,  then 
the  enteii)rise  itself  would  be  at  a  standstill 
and  a  lawful  business  thus  come  to  an  end 
because  it  could  not  be  lawfully  carried  on." 
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We  have  no  such  facta  before  n>  aa  wen 
dlacloeed  and  deocrlbed  In  tbe  above  qnotation. 
If  the  facta  do  exlat  in  this  caae,  in  order 
tbat  it  may  be  brongtat  within  the  mle  laid 
down  above,  It  can  only  be  done  by  answer. 
A  statement  of  the  exietoice  of  anch  facts 
in  a  demarrer  or  orally  by  oonnsel  for  re- 
spondents will  not  answer  the  allegations  of 
the  complaint,  hence  these  authorities  have 
flo  application  in  the  presait  status  of  this 
case.  Again,  oounsei  quotes  from  a  decision 
«f  Judge  Beatty  in  McCarty  ▼.  Bunker  HUl 
&  Sullivan  Min.,  etc,  Co.  (Mem.)  Coun- 
sel says :  "This  is  what  Judge  Beatty  had  to 
say  upon  a  decision  rendered  by  him  last 
June  In  a  denial  of  an  application  for  a 
restraining  order  to  close  the  mines  and  mills 
of  Shoshone  county :  'Without  detailing  the 
reasons,  such  order  would  mean  the  closing 
of  every  mine  and  mill,  of  every  shop,  store, 
or  place  of  business  in  the  Coeur  d'Alenee. 
There  are  about  12,000  people,  the  majority 
of  whom  are  laboring  people  dependent  upon 
tbe  mines  for  their  livelihood;  not  only  would 
their  present  occupation  cease,  but  all  these 
people  must  remove  to  other  places,  for  the 
mines  constitute  the  sole  means  of  occupa- 
tion, and  when  they  finally  close,  Wallace  and 
Wardner,  Gem  and  Burke  and  their  sur- 
rounding moimtalns  will  again  become  the 
abode  only  of  silence  and  wild  fauna.  Any 
'Court  must  hesitate  to  so  act  as  to  bring  such 
results.' "  We  are  not  informed  of  the  pre- 
cise question  that  was  t>efore  Judge  Beatty, 
only  as  stated  by  counsel  for  respondent  It 
will  be  observed  from  this  statement  that  it 
was  an  "application  for  a  restraining  order 
to  close  the  mines  and  mills  of  Shoshone 
county."  l\o  such  application  is  before  us;  no 
prayer  or  demand  that  the  mines  and  mills 
of  Shoshone  county  be  closed,  or  that  re- 
spondents be  enjoined  from  running  their 
mills  and  mines. 

Counsel  for  respondent  insists  that  the 
complaint  Is  ladcing  in  a  charge  of  willful  or 
negligent  acts  on  tbe  part  of  respondents. 
We  find  in  paragraph  8  of  the  complaint  be- 
fore us,  after  stating  that  respondents  bad 
"cast  about  550,000  tons  of  rock,  earth,  etc., 
into  Canyon  creek,  a  tributary  of  the  South 
Fork  of  the  Coeur  d'Alene  river,  about  ten 
miles  above  the  lands  of  the  plaintiffs  herein- 
after described,  thereby  filling  the  banks  and 
polluting  and  defiling  said  stream;  and  by 
tbe  natural  flow  of  the  waters  of  said  CaU' 
yon  creek  said  waste  material  so  negligently 
cast  into  said  stream  by  the  defendants  has 
been  washed,"  etc,  down  to  and  upon  plain- 
tiffs' land,  causing  damage  In  tbe  sum  of 
$12,00a  No  intimation  that  they  want  to 
enjoin  the  operation  of  the  mines  and  mills, 
tat  a  demand  tbat  they  be  paid  for  dam- 
ages they  have  sustained  by  tbe  operation 
«f  such  mills  and  mines,  and  there  is  an 
allegation  that  tbe  debris  from  such  mills 
■  and  mines  was  negligently  cast  Into  a  nat- 
ural stream  of  the  state;  that  they  have  been 
'damaged  thereby.    And  again  in  paragra^^b 


T  of  tbe  complaint  It  It  all^^  that  defenA- 
ants  "have  wrongfully,  and  unlawfully,  etc, 
cast  and  deposited  rock,  earth,  stone,  tailings, 
slime,  and  iwlsonous  substances,  etc.,  into 
said  Canyon  creek." 

Counsel  next  cites  Haner  t.  N.  P.  By.  Co., 
02  Pac.  1028.  7  Idaho,  30S.  This  was  am 
action  against  the  defendant  for  tbe  value 
of  a  cow  alleged  to  have  been  negligently 
killed  by  one  of  defendants'  locomotives. 
Tbe  complaint  alleges  that  "tbe  cow  was 
Icllled  because  of  the  negligent  and  careless 
running  of  a  locomotive  and  train  of  cars." 
Tbe  first  clause  of  tbe  syllabus  says:  "Where 
tbe  complaint  alleges  negligence  only  in  tbe 
running,  managing,  and  operating  a  locomo- 
tive and  train  of  cars,  the  right  of  iecoTa7 
is  limited  to  the  negligence  alleged.  •  •  •  " 
Applying  this  rule  to  tbe  case  at  bar,  all 
that  can  be  claimed  for  it  la  that  tbe  plain- 
tiffs would  be  confined  in  their  proofs  to  tbe 
allegation  of  negligence  as  used  in  tbe  com- 
plaint, and  we  have  already  said  the  allega- 
tion of  negligence  was  sufficient  as  used  in 
the  complaint  If  respondents  are  able  to 
eetabilsh  by  proof  all  tbe  facts  tbey  set  up  in 
their  demurrer  they  may  be  able  to  con- 
vince a  Jury  that  the  plaintifFs  should  not 
recover,  but  in  our  view  of  tbe  case  it  will 
be  necessary  for  them  to  answer  the  com- 
plaint and  meet  the  issue  In  that  way  rather 
than  by  demurrer.  We  are  not  without 
authority  In  this  conclusion.  In  Drake,  Ex'r 
of  McKlrk,  Deceased,  v.  Lady  Ensley  Coal, 
Iron  &  R.  Co.,  an  Alabama  case  reported  in 
14  South.  740,  24  L.  R.  A.  64,  48  Am.  St  R^. 
77,  tbe  question  discussed  and  decided  was 
very  similar  to  the  one  before  us.  Tbe  court 
held  that  the  pollution  of  tbe  waters  of  a 
stream  by  washing  iron  ore,  whereby  the 
water  is  laden  with  refuse  and  debris  render- 
ing it  unfit  for  stock  and  drinking  purposes 
and  causing  the  deposit  of  a  sediment  upon 
portions  of  tbe  farm  of  a  lower  proprietor, 
is  an  actionable  Injury  to  such  proprietor." 
This  quotation  is  from  tbe  first  clause  of 
the  syllabus  and  Is  fully  borne  out  in  tbe 
opinion.  In  the  body  of  the  opinion  It  is 
said:  "It  is  not  more  agreeable  to  the  laws 
of  nature  that  water  should  descend  than  it 
Is  that  lands  should  be  farmed  and  mined. 
The  plaintiff  had  no  right  to  insist  upon  his 
receiving  waters  which  nature  never  appoint* 
ed  to  flow  there."  It  is  further  said:  "Underthe 
provisions  of  the  Constitution,  private  prop- 
erty cannot  t>e  taken  for  public  use  or  for  cor- 
.porations  without  Just  compensation  l>eing 
first  made  to  tbe  owner,  except  by  consent 
The  courts — and  it  was  never  intended  to  be 
otherwise  understood — are  not  'masons'  to 
'chisel'  away  vested  rights  of  property  of  pri- 
vate individuals  however  humble  and  obscure 
tbe  owner,  for  the  benefit  of  tbe  public  or 
great  corporations.  It  is  tbe  pride  of  this 
republic  tbat  no  man  can  be  deprived  of  bis 
property  without  due  process  of  law,  and 
tbe  poorest  citizen  can  find  redress  for  an 
uult^wful  iujui7  caused  by  his  wealthy  neigh- 
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bor  by  appealing  to  the  courts  of  his  county." 
A  large  number  of  cases  supporting  this  con- 
tention are  cited  In  the  footnote,  entitled 
"How  Far  Stream  may  be  Polluted  for  Min- 
ing Purposes.'*  Mr.  Llndley,  in  his  valuable 
work  on  Mines,  at  section  843,  says:  "While 
the  deposit  of  mine  tailings  In  running 
streams  to  a  reasonable  extent  Is  permitted, 
subject  to  the  limitations  outlined  In  the 
preeeeding  sections.  The  doctrine  never  has 
been  extended  so  as  to  authorize  the  miner 
to  flood  his  neighbor's  lands,  and  by  deposit- 
ing thereon  mining  debris  and  'sllckens'  de- 
prive such  neighbor  of  any  substantial  right 
or  depreciate  the  value  of  his  property." 
Again:  "Xo  person,  natural  or  artlflciul, 
has  a  right,  directly  or  indire</tly,  to  cover 
his  neighbor's  land  with  mining  df-bris.  sand, 
or  gravel,  or  other  material  so  as  to  render 
it  valueless."  The  above  Is  a  quotation  from 
Hobbs  T.  Amador  &  Sncraniento  Canal  Com- 
pany, 66  Cal.  ICl,  4  Pac.  1147;  Careon  v. 
Hayes,  39  Or.  07,  GH  Pac.  814.  Again,  the 
author  says:  "While  the  miner  is  entitled  to 
the  free  use  of  the  channel  for  the  purjwse  of 
carrying  away  his  waste  and  tailings,  he 
has  no  right  to  fill  the  channel  with  dfbris, 
causing  the  stream  to  overflow,  and  thus 
deposit  the  material  on  the  lauds  of  the 
lower  proprietor.  The  miner  is  entitled  to 
use  his  claim  In  a  lawful  manner,  but  no 
use  can  be  considered  lawful  which  precludes 
others  from  enjoying  their  rights" — citing  au- 
thorities. The  author's  discussion  of  this 
question,  together  with  the  authorities  col- 
lected and  cited  will  be  found  quite  inter- 
esting and  useful.  Woodruff  v.  North  Bloom- 
field  Gravel  Miu.  Co.  (C.  C.)  18  Fed.  7r>:i,  is  a 
well-considered  case  written  by  Judge  Sawyer, 
and  conairred  In  by  Deady,  J.,  Circuit  Court, 
District  of  California.  The  leading  cases 
bearing  on  the  subject  before  us  are  dis- 
cussed. We  will  only  quote  the  nineteenth 
clause  of  the  syllabus,  which  Is  as  follows: 
"In  granting  relief  where  the  complainants' 
rights  are  certain,  and  the  Invasion  of  them 
is  clearly  established,  a  court  of  eqnit.v  can- 
not consider  the  inconvenience  which  will 
result  to  defendants  from  the  relief,  nor  Is 
It  the  province  of  the  court  to  speculate  upon 
or  to  consider  or  to  suggest  any  pos<!lble 
modes  by  which  defendants  may  avoid  the 
Injurious  consequences  of  their  acts,  or  to 
decide  upon  the  conflicting  opinions  of  scien- 
tific experts  concerning  the  possibility  or  suffi- 
ciency of  such  suggested  modes."  The  only  du- 
ty of  the  court  Is  to  grant  the  relief  to  which 
the  complainant  Is  entitled  upon  the  law  and 
facts  of  the  case.  The  first  article  and  sec- 
tion of  our  Constitution  provide  as  follows: 
"All  men  are  by  nature  free  and  equal,  and 
have  certain  Inalienable  rights,  among  which 
are  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing  and  protecting  property, 
pursuing  happiness  and  securing  safety." 
The  right  to  the  use  of  a  stream  for  deposit- 
lug  debris  from  mines  Is  discussed  In  section 
840,  vol.  2,  Llndley  on  Mines.    Many  cases 


from  the  varlona  statefi  of  the  Union  are  cited 
and  discussed  by  the  author.  He  closes  his 
text  as  follows:  "No  positive  r-iie  of  law  am 
be  laid  down  to  define  and  regulate  such  use 
with  entire  precision.  As  to  this  all  oonrts 
agree.  It  is  a  question  of  fact  to  be  deter- 
mined by  the  jury."  This  conclusion  certain- 
ly seems  reasonable  and  logical.  If  all  coun- 
sel for  respondent  says  In  bis  demurrer,  brief, 
and  oral  argument  Is  true,  he  should  plead  It 
in  answer  and  submit  the  questions  of  fact  to 
a  jury.  So  says  Mr.  Iilndley,  and  the  dwi- 
slons  of  nearly  all  of  the  states  of  the  Union 
to  which  our  attention  has  been  called.  Mr. 
Cooley  In  his  valuable  work  on  Torts  (2d 
Kd.,  p.  6~'>),  dlscu'ses  the  question  of  de- 
posits upon  land.  We  quote  the  following: 
"So  It  Is  a  nuisance  if  a  riparian  proprietor 
shall  cast  Into  the  stream  earth,  >iand,  the 
refuse  of  his  business,  or  other  things,  which 
by  the  flowing  water  are  carried  and  deposit- 
ed upon  the  land  of  a  proprietor  below.  The 
tort  bore  consists  In  the  act  of  committing  the 
rubbish  to  the  stream.  The  deixwlt  upon 
the  land  below  Is  only  the  consequence  from 
which  a  cause  of  action  in  favor  of  a  par- 
ticular Individual  rises.  •  *  • "  A  large 
niunber  of  American  decisions  are  cited  by 
the  learned  author  In  support  of  this  text. 
A  great  many  authorities  have  been  cited 
by  counsel  for  appellants,  as  well  as  respond- 
ents, that  have  not  been  discussed  or  referre<l 
to  in  this  opinion.  They  have  all  been  ex- 
amined, and  those  only  upon  which  respective 
counsel  rely  for  a  decision  favorable  to  their 
coutcntlou  have  been  quoted  from  and  dis- 
cussed. 

Counsel  for  respondent  insists  that  plain- 
tiffs' action  Is  barred  by  the  statute  of  limi- 
tations. This  Is  not  true  as  shown  by  the 
pleadings;  a  continuing  injury  or  damage  such 
as  is  alleged  to  have  existed  In  this  case  Is 
not  barred.  The  plaintiffs  could  have  com- 
menced their  action  wnen  the  damage  first 
developed,  or  they  may  wait  until  their  prop- 
erty Is  entirely  destroyed  and  renoered  value- 
less for  any  purpose  and  then  sue  to  recover 
the  value  of  the  property  In  damage.  Coun- 
sel also  Insists  that  plaintiffs  should  not  re- 
cover In  this  action  by  reason  of  their  laches. 
Carson  v.  Hayes  (Or.)  6.5  Pac.  814-817,  we 
tliliik  fully  answers  this  contention.  We 
quote  from  that  opinion  as  follows:  "It  Is 
said  that  plaintiffs  made  no  objection  to  the 
expenditures  of  large  sums  of  money  by  the 
defendants  In  opening  up  and  developing 
their  mines  In  the  construction  of  hydraulic 
works  and  reservoirs  for  the  operation  there- 
of. But  the  mere  silence  of  the  plaintiffs  is 
not  sufficient  to  estop  them  from  now  assert- 
ing their  rights  because  of  such  expenditures 
by  the  defendant.  They  were  not  acting  un- 
der any  license  or  agreement  with  the  plain- 
tiffs, but  upon  their  own  responsibility;  and 
the  plaintiffs  had  a  right  to  assume  that  they 
did  not  Intend,  by  their  operation  of  their 
mine,  to  Interfere  with  any  of  their  rights." 
The  bar  of  the  statute  of  limitations  as  well 
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an  the  laches  of  the  plaintiffs  can  be  raised 
by  an  answer,  and  In  that  way  all  tbe  facts 
brought  before  tbe  court  for  determination. 

The  judgment  Is  reversed,  with  instructions 
to  overrule  the  demurrer  and  to  require  tbe 
defendants  to  answer  within  —  days.  Re- 
spondents to  pay  all  costs  of  this  appeal  ex- 
cept 110  pages  of  tbe  transcript,  which  must 
be  paid  by  appellants,  being  no  part  of  the 
record  necessary  to  present  tbe  appeal. 

SULLIVAN,  J.,  concurs. 

AILSHIE,  J.  (concurring.)  The  nature  of 
tbe  argument  employed  In  the  majority  opin- 
ion, and  tbe  conclusion  at  which  such  a  course 
of  reasoning  would  Inevitably  arrive,  lead 
me  to  express  briefly  the  grounds  of  my 
concurrence.  While  tbe  burden  of  the  com- 
plaint really  seems  to  be  tbat  tbe  waters  of 
the  stream  have  become  poisoned  from  their 
use  In  the  milling  and  concentrating  processes 
employed  by  defendants,  still  I  thlnls  there 
is  sufficient  stated  in  the  complaint  to  con- 
stitute a  cause  of  action  for  wrongfully 
dumping  and  depositing  rock,  earth,  sand, 
and  waste  material  into  the  stream  and  filling 
up  the  natural  channel  of  the  stream,  and 
thereby  causing  the  same  to  wash  over  and 
npon  the  lands  of  the  plaintiff.  'jL^ere  seems 
to  me  to  be  a  wide  difference  between  the  nat- 
ural pollution  or  poisoning  of  waters  which 
may  necessarily  and  unavoidably  result  from 
the  employment  of  tbe  usual  processes  of  re- 
ducing ores;  and  tbe  dumping  of  rocli,  earth 
and  debris  Into  the  channel  of  a  stream  and 
filling  It  up,  and  thereby  causing  It  to  over- 
flow and  flood  the  lands  of  others.  It  should 
be  remembered  in  this  case  that  the  plaintiff 
claims  no  right  whatever  to  the  use  of  any 
of  the  waters  of  the  stream.  Th  riparian 
doctrine,  which  prevails  In  most  of  tbe  states, 
having  been  abrogated  in  this  state,  the 
plaintiff  Is  in  no  position  to  insist  tbat  the 
waters  of  this  stream  should  flow  down  to 
and  through  his  lands  in  their  natural  con- 
dition and  state.  He  may  insist,  however, 
that  they  shall  not  be  diverted  from  their 
natural  channel  in  such  a  manner  as  to  lie 
poured  in  floods  over  his  lands.  There  is 
no  donbt  in  my  mind  but  that  tbe  defendants 
were  exercising  a  legal  right  guarantied  to 
them  both  by  the  Constitution  anu  statute 
when  they  were  applying  and  using  the  wa- 
ters of  Canyon  creek  in  milling  and  con- 
centrating tbe  ores  taken  from  their  mines. 
It  is  equally  clear  that  any  poisonous  mat- 
ter which  may  dissolve  In  and  mingle  with 
tbe  water  as  a  necessary  and  unavoidable 
result  of  tbe  usual  method  of  working  and 
reducing  such  ores,  must  be  regarded,  in 
law,  as  resulting  from  the  exercise  of  a 
lawful  right,  for  the  effects  of  which  no  dam- 
ages can  be  recovered.  Lumber  and  grain 
may  be  transported  to  any  point  for  manu- 
facturing purposes;  live  stock  may  be  taken 
to  any  place  for  slaughter,  but  mines  must 
be  worked  where  mineral  can  be  found,  and 
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it  must  follow,  from  the  very  nature  of 
the  things  and  the  requirements  of  the  con- 
ditions, that  what  wouW  constitute  either 
a  nuisance  or  trespass  in  conducting  and  oper- 
ating the  one  industry  might  be  the  exer- 
cise of  a  lawful  right  in  operating  the  other. 
If  A.  should  erect  and  oi)erate  a  soap  factory 
on  a  lot  alongside  of  my  residence,  he  would 
depreciate  tbe  utility,  comfort,  and  value  of 
my  property,  and  I  would  have  my  right  of 
action  because  be  could  establish  bis  business 
at  a  place  where  lie  would  not  injure  me; 
but  if  he  should  bore  and  tap  oil  or  natural 
gas  on  tbe  same  premises  be  would  thereby 
render  my  borne  valueless  and  nulnlinbitable, 
and  still  I  should  have  no  rigiit  of  action 
against  him  for  tbe  reason  that  he  can  nei- 
ther remove  his  oil  or  gas  well  nor  find  it 
elsewhere.  In  Barnard  v.  Slilrley,  41  Am. 
St.  Rep.  460,  136  Ind.  555,  34  N.  E.  (!05,  24 
li.  R.  A.  568,  the  Supreme  Conrt  of  Indiana, 
in  discussing  this  principle  of  law,  said: 
"Mines  and  mineral  springs,  natural  gas  and 
oil  wells,  cannot  be  removed.  They  must 
be  operated  where  they  are,  or  totally  aban- 
doned. Where,  therefore,  a  work  is  lawful 
in  Itself,  and  cannot  be  carried  on  elsewhere 
than  where  nature  located  it,  or  where  pub- 
lic necessity  requires  It  td  be,  then  those 
liable  to  receive  Injury  from  it  have  a  right 
only  to  demand  that  it  shall  be  conducted 
with  all  due  care,  so  as  to  give  as  little  an- 
noyance as  may  be  reasonably  expected, 
and  any  Injury  that  may  result  notwith- 
standing such  care  in  the  management  of  tlie 
work  must  ^e  borne  without  compensation. 
It  is,  then,  a  case  in  which  the  interests  and 
convenience  of  the  Individual  must  give  way 
to  tbe  general  good."  For  authorities  In  line 
with  this  view,  see  Pennsylvania  Coal  Co. 
V.  Sanderson,  113  Pa.  126,  6  Atl.  453,  57  Am. 
Rep.  445;  Gibson  v.  Puchta,  38  Cal.  810; 
West  Cumberland  Iron  Co.  v.  Kenyon  (1879) 
11  Ob.  Dlv.  782,  48  L.  J.  Ch.  7M;  8  Elliott 
on  Ev.  i  1971. 

The  framers  of  our  Constitution,  when 
adopting  section  3  of  article  15,  were  mindful 
of  the  fact  that  In  some  sections  of  this  state 
agriculture  would  predominate,  and  that  the 
use  of  the  waters  for  such  purpose  must  have 
a  preference  right,  while  in  other  sections, 
as  in  the  Coeur  d'Alene,  mining  would  be 
the  principal  industry,  and  they  accordingly 
ordained  that  a  preference  right  to  the  use 
of  the  water  should  follow  the  prevailing 
industry.  It  must  oe  conceded  that  the  mem- 
bers of  the  constitutional  convention  under- 
stood tue  meaning  of  the  word  "milling"  and 
the  manner  and  method  of  using  water  for 
such  purpose  when  they  embodied  that  term 
in  the  organic  law  of  the  state.  It  would 
follow  that  in  an  agricultural  section  a  miner 
would  not  be  permitted  to  use  the  waters  of 
an  Irrigation  stream  in  milling  and  concen- 
trating ores  if  the  result  would  be  to  poison 
or  pollute  the  water  so  as  to  injure  growing 
crops  on  Irrigated  lands  below. 

As   previously    indicated,    I   do   not   cou 
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celve  It  necessary  to  the  snccessful  operation 
of  a  mllliug  and  concentrating  plant  that 
tbousands  of  tons  of  rock,  eartli,  and  d^rlB 
should  be  dumped  Into  the  stream  from  which 
water  Is  taken.  But,  If  it  should  be  shown 
tbat  no  other  dumping  ground  could  be  had, 
then  it  would  seem  clear  that  diligence  and 
care  should  be  exercised  in  Impounding  such 
dCbrls. 


STATE  V.  SIMES. 
(Supreme    Court    of    Idaho.    April    26,    1006.) 

1.  Witness— Mental  Capacity. 

Under  section  'liitil,  Rev.  St.  1887,  which 
provides  that  persons  "of  unsound  mind  at  the 
time  of  their  production"  cannot  be  witnesses, 
a  person  who  can  apprehend  the  obligation  of 
an  oath  and  is  capable  of  giving  a  fairly  cor- 
rect account  of  the  things  he  has  seen  or  beard 
is  competent  as  a  witness,  although  he  may  be 
afflicted  with  some  form  of  insanity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §  99.] 

2.  Same— Testing  Competi;nct. 

The  examination  of  the  person  offered  as  a 
witness,  for  the  purpose  of  testing  his  compe- 
tency, should  be  made  with  special  reference 
to  the  scope  of  inquiry  and  subject-matter  about 
which  the  witness  is  to  testify. 

3.  Same. 

Incapacity  to  give  intelligent  and  legal  con- 
sent to  the  cominission  of  an  act  does  not 
necessarily  imply  incapacity  to  thereafter  cor- 
certl.v  and  trutlifuUy  narrate  the  facts  constitut- 
ing the  commission  of  the  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  f  99.] 

4.  Same. 

The  fact  that  the  state  accuses  a  defendant 
of  rape,  in  having  had  carnal  knowledge  of  a 
female  who  was  at  the  time  of  unsound  mind 
and  incapable  of  giving  consent,  does  not  per 
se  establish  the  incompetency  of  such  female 
to  testify  against  the  accused. 

[Ed.  Note. — -For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  $  99.] 

5.  Same— Exauination  of  Witness. 

In  such  case  the  accused  may  object  to  the 
witne.ss  testifying  on  tlie  grounds  of  incom- 
petency, and  the  court  will  examine  into  and 
pass  upon  the  grounds  of  the  objection  in  the 
same  manner  and  to  the  same  extent  as  if 
made  against  the  competency  of  any  other  wit- 
ness. 

6.  Same. 

Where  objection  is  made  as  to  the  compe* 
tency  of  a  witness  to  testify,  the  court  should 
examine  the  witness  for  the  pun^osp  of  deter- 
mining his  competency,  and  may  call  and  exam- 
ine other  witnesses  touching  such  question. 

7.  Criminal  Law  —  Questions  fob  Jvbt  — 
Cbkdibility  ok  Witness. 

After  the  court  has  determined  that  a  per- 
son is  competent  to  testify  a.s  a  witness,  the 
credibility  of  the  witness  immediately  becomes 
a  question  to  be  determined  by  the  jury. 

[Kd.  Note, — For  cases  in  point,  see  voL  14 
Cent.  Dig.  Criminal  Law,  S  1719.] 

8.  Witnesses— Examination— Leading  Ques- 
tions. 

The  action  of  the  trial  court  in  permitting 
leading  questions  is  largely  discretionary,  and 
is  properly  exercised  in  the  allowance  of  such 
questions  in  the  examination  of  a  feeble  or 
tsimpleminded   person. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent.  Dig.   Witnesses,  j)}  705.  847.] 

(Syllabus  by  the  Ourt) 


Appeal  from  District  Court,  Latah  Cmm- 
ty;  Edgar  C.  Steele,  Judge. 

MUt  Simea  was  oonricted  of  crimen  and 
appeals.    AfSrmed. 

Wm.  M.  Morgan  and  Albert  L.  Morgan, 
for  appellant.  J.  J.  Ouheen,  Atty.  Gen., 
William  E.  SOIIlnger,  Co.  Atty.,  Edwin  Snow, 
and  Philip  R.  Huidman,  for  tbe  State. 

AILSHIE,  3.  Tbe  accused  In  this  case  was 
charged  by  Information  of  the  pnblic  prosecu- 
tor with  the  crime  of  rape.  In  that  be  did, 
at  a  time  and  place  designated,  "hare  sexual 
Intercourse  with  a  female  not  bis  wife,  to 
wit,  one  Bessie  Jones,  being  then  and  there 
a  female  not  the  wife  of  the  said  defendant 
and  Incapable  through  lunacy  and  unsound- 
ness of  mind  of  giving  legal  consent"  Sec- 
tion 6765,  Rev.  St  1887,  as  amended  by  act 
of  February  7,  1899  (Sess.  Laws  1899,  p.  167), 
defines  rape  as  follows:  "Rape  is  an  act  of 
sexual  intercourse  accomplldied  with  a  fe- 
male not  the  wife  of  the  perpetrator,  un- 
der either  of  the  following  circumstances. 
•  •  •  Second.  Where  she  Is  incapable 
through  lunacy,  or  any  other  unsotrndneas  of 
mind,  whether  temporary  or  permanent,  of 
giving  legal  consent"  At  the  trial  the  state 
produced  as  Its  first  witness  the  prosecutrix, 
Bessie  Jones,  and,  after  she  was  sworn,  the 
attorney  for  tbe  defendant  called  the  atten- 
tion of  the  court  to  the  fact  that  the  wit- 
ness about  to  be  examined  by  the  state  was 
tbe  prosecutrix,  and  that  tiie  Information 
charged  her  with  lunacy  and  unsoundness  of 
mind,  and  counsel  thereupon  requested  the 
court  "to  propound  such  questions  to  her  as 
will  determine  her  ability  to  understand 
them."  To  which  request  the  court  replied: 
"The  court  refuses.  You  may  do  so."  Coun- 
sel for  defendant  replied:  "We  don't  wish 
to.    We  except" 

This  action  of  the  court  is  the  principal 
error  assigned.  '  The  prosecuting  attorney 
thereupon  proceeded  to  examine  the  witness 
and  defendant's  counsel  cross-examined  her, 
from  all  of  which  eridence  as  the  same  oc- 
curs in  the  record,  It  Is  quite  clear  that  the 
witness,  though  very  simple  and  childlike, 
was  competent  to  testify.  Section  5957,  Rev. 
St  1887,  provides  that:  "The  following  per- 
sons cannot  be  witnesses:  (1)  Those  who  are 
of  unsound  mind  at  the  time  of  their  pro- 
duction," etc.  It  Is  to  he  observed  that  the 
unsoundness  of  mind  required  to  disqualify 
such  witness  must  exist  "at  the  time  of  their 
production"  for  the  purpose  of  giving  testimony. 
The  statute  does  not  undertake  to  prescribe  or 
define  the  amount  or  degree  of  mental  un- 
soundness that  must  exist  In  order  to  dis- 
qualify the  witness,  but  the  reason  for  the 
existence  of  such  a  statute  should  be  Invoked, 
and  we  Interpret  that  reason  to  require  that 
the  witness  should  have  some  apprehension 
of  the  obligation  of  the  oath,  and  that  he 
shall  be  capable  of  giving  a  fairly  correct 
account  of  the  things  he  has  seen  or  heard, 
and  this  test  should  be  made  wttfa  special 
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reference  to  the .  field  of  Inqnltr  and  cbai>- 
■cter  of  the  tnbject  on  which  the  witnew  la 
to  give  testimony.  It  would  be  clearly  un- 
fair to  test  the  competency  of  the  witnew  on 
the  particular  subject  on  which  he  Is  insane, 
when  in  fact  he  would  not  be  called  upon 
to  testify  on  that  subject,  and.  Indeed,  he 
might  be  perfectly  rational  and  clear  on  other 
subjects.  We  think,  as  was  said  in  Clementa 
▼.  McGinn  (Gal.)  83  Pac.  923,  that  "an  In- 
sane person  Is  competent  to  be  a  witness,  If 
he  understands  the  nature  of  an  oath,  and 
has  sufficient  mental  power  to  give  a  correct 
account  of  what  he  has  seen  or  heard." 
Dist  of  Colombia  t.  Armes,  107  U.  8.  510, 
2  Sup.  Ct  840,  27  L.  Ed.  618 ;  1  WIgmore  on 
Et.  {S  402-^9" ;  Wright  ?.  Express  Co.  (a  a) 
80  Fed.  85;  Pittsburg  &  W.  Ry.  Co.  T,  Thomp- 
aon,  82  Fed.  720,  27  a  a  A.  833;  Cannady 
T.  Lynch,  27  Minn.  435,  8  N.  W.  164;  2 
Elliott  on  Evidence,  !§  751-701;  City  of  Guth- 
rie V.  Shaffer.  7  Okl.  450,  64  Pac.  COS; 
Walker  ▼.  State.  97  Ala.  85.  12  South  83; 
Underhill  Gr.  Er.  tl  202-203;  80  A,  ft  E. 
Ency.  of  Law  (2d  Ed.)  934.  For  a  learned 
and  interesting  case  stating  the  modern  Eng- 
lish rule,  see  Reg.  r.  Hill,  5  Cox,  Cr.  Cas.  259; 
M.  C.  2  Den.  &  P.  C.  254. 

This  brings  us  to  the  question  as  to  wheth- 
er or  not  the  fact  that  the  state  charges 
by  the  Information  that  the  female  on  whom 
the  offense  was  committed  was,  at  the  time, 
Incapable  of  giving  legal  consent,  by  reason 
of  unsoundness  of  mind,  of  Itself,  disquallflea 
ber  as  a  witness  or  raises  the  presumption 
that  she  is  incompetent  to  testify.  Since  no 
conviction  can  be  had  without  the  state  es- 
tablishing beyond  a  reasonable  doubt  that  the 
female  was  of  unsound  mind  at  the  time  of 
the  commission  of  the  alleged  offense,  and 
•very  presumption  must  be  resolved  In  favor 
of  the  accused  until  overcome  by  legal  and 
competent  evidence.  It  would  seem  to  follow, 
as  a  logical  conclusion,  that  the  prosecutrix, 
when  produced  as  a  witness,  should,  in  tiie 
eye  of  the  law,  stand  on  the  same  footing  as 
any  other  witness,  sharing  the  same  credit 
for  sanity  and  competency  as  Is  prima  fade 
accredited  to  all  persona.  The  defendant  in 
■uch  a  case.  If  he  Is  going  to  enter  a  plea 
of  not  guilty  and  stand  a  trial,  must  there- 
upon proceed  upon  the  pi'esumptlon  which 
the  law  accredits  him.  He  cannot  go  to  trial 
on  the  plea  that  he  is  innocent,  and,  the 
moment  the  state  produces  a  witness  against 
him,  interpose  an  objection  based  upon  the 
theory  that  the  state  has  already  established 
by  Its  pleading  one  of  the  material  and  essen- 
tial facta  against  him.  When  a  witness  is 
produced  It  Is  a  right  and  privilege  accorded 
to  the  adverse  party  to  object  to  the  examina- 
tion of  such  witness  upon  the  ground  of  in- 
competency to  testify.  The  question  of  com- 
petency Is  clearly  one  of  law  and  must  be 
determined  by  tiie  court  Section  7883,  Rev. 
St  1887;  Wlgu-vre  on  Ev.  g  497;  2  Elliott 
on  Ev.  i  753;  Underhill  Cr.  Ev.  |  203;  Can- 
nady T.  li^ch,  supra;  Idoloomb  t.  Holcoioab, 


28  Goxm.  177.  There'  Is  no  fixed  or  estab- 
lished rule  for  determining  such  question. 
It  settns,  however,  to  be  the  usual  practice, 
and,  we  think,  the  proper  and  orderly  way 
to  proceed,  for  the  court  to  examine  the 
witness  for  the  purpose  of  ascertaining  his 
condition  of  mind  and  ability  to  truthfully 
and  correctly  narrate  the  facts  concerning 
which  he  is  called  to  testify ;  and,  in  the  de- 
termination of  this  fact,  it  may  often  be 
found  proper  and  necessary  to  call  other  wit- 
nesses to  testify.  After  the  court  has  deter- 
mined that  the  witness  offered  is  competent 
to  testify,  the  question  of  his  credibility  im- 
mediately becomes  a  matter  for  the  con- 
sideration and  determinatimi  of  the  Jury. 
The  mental  condition  of  a  witness,  as  mani- 
fested by  him  on  the  witness  stand,  almost 
Invariably  influences  the  Jury  as  to  the 
weight  they  will  give  his  testimony.  The 
manner  in  which  a  witness  tells  his  story, 
the  advantages  lie  appears  to  have  had  for 
gaining  accurate  information  on  the  subject 
the  accuracy  and  retentiveness  of  his  memory, 
his  capacity  for  consecutive  narration  of  acts 
and  events,  his  apparent  frankness  and  in- 
telligence, and  numerous  other  considera- 
tions, all  go  to  make  up  the  sum  total  of 
credibility  that  the  Jury  will  give  to  the  evi- 
dence of  any  particular  witness.  It  should  be 
borne  in  mind,  too,  that  the  mental  capacity 
of  the  female  to  give  her  consent  to  the 
•ct  for  which  the  defendant  is  prosecuted  Is 
a  question  of  fact  for  the  Jury  to  determine 
along  with  all  the  other  questions  of  fact 
submitted  to  them  by  the  evidence.  Counsel 
for  appellant  argues,  however,  that  if  the 
prosecutrix  was  so  weak  minded  and  mental- 
ly unsound  as  to  render  her  Incapable  of 
giving  an  Intelligent  assent  to  the  violation 
of  her  person,  she  must  have  been,  for  the 
same  reason,  incapable  of  giving  competent 
testimony  concerning  the  commission  of  that 
act  While  there  is  apparent  reason  for  such 
an  assumption,  and  in  many  cases  it  would 
undoubtedly  be  true,  we  don't  think  the  posi- 
tion tenable  as  a  rule,  nor  that  the  latter  con- 
clusion necessarily  follows  the  existence  of 
the  former  fact  It  would  seem  that  a  fe- 
male, although  of  mature  years,  and  fully 
developed  physically,  might  be  so  far  Insane 
and  mentally  deranged  as  not  to  realize  or 
appreciate  the  impropriety  or  effect  of  the  Il- 
licit act,  and  still  might  be  capable  of  giving 
a  substantially  correct  and  truthful  state- 
ment of  the  occurrence  and  conditions  undei 
which  It  took  place.  Incapacity  to  give  In- 
telligent  and  legal  consent  to  an  act  does  not 
necessarily  Imply  incapacity  to  thereafter 
correctly  narrate  the  facts  constituting  the 
commission  of  the  act  Counsel  for  appellant 
cite  Lee  v.  State  (Tex.  Cr.  App.)  64  S.  W. 
1047,  as  authority  for  their  position,  but  an 
examination  of  that  case  at  once  discloses 
the  fact  that  it  Is  based  on  a  statute  ma- 
terially different  from  ours.  The  Texas  stat- 
ute under  consideration  in  that  case  provided 
that  no  one  could  testify  who  was  la  an  "ia* 
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sane  condition  of  mind  when  the  events  hap- 
pened of  which  they  are  to  testify." 

Where  timely  objection  la  made  to  a  wit- 
ness testifying  on  the  grounds  of  Incompet- 
ency, it  is  nuciuestionably  the  duty  of  the 
<-ourt  to  make  such  examination  as  will  satis- 
fy him  ns  to  tlie  competency  or  incomiKjteucy 
of  the  witness  to  testify  in  the  case,  and 
thereupon  to  rule  on  the  objection  according- 
ly. In  this  case  the  court  refused  to  do  so, 
but  allowed  the  witness  to  testify,  which  act 
amounted  to  a  ruling  that  the  witness  was 
couii)etent  While  the  defendant  was  enti- 
tled to  have  his  objection  examined  into  and 
passed  upon  by  the  court,  it  Is  apparent  to  us 
that  be  has  suftered  no  Injury  or  loss  of 
right  on  account  of  the  actlou  of  the  court 
(Wright  r.  So.  Exp.  Co.,  supra),  for  the  rea- 
son that  the  record  discloses  such  facts  as 
i>ouvlnce  us  that  the  witness  was  competent 
to  testify.  The  credibility  of  the  witness  was 
properly  left  to  the  Jury,  and  has  been  de- 
termined by  them.  The  prosecutrix  was  cor- 
roborated In  several  material  respects.  It 
was  shown  that  she  was  an  unmarried  wo- 
man. Pregnancy  and  parturition  were  es- 
tablished, as  well  as  the  defendant's  ac- 
quaintance and  somewhat  Intimate  associa- 
tion with  her.  It  was  also  shown  that  both 
before  and  after  his  arrest  he  bad  made  the 
statement  that  he  was  willing  to  marry  her. 
Other  damaging  statements  were  also  shown. 

Appellant  complains  of  the  action  of  the 
trial  court  In  permitting  the  prosecutor  to 
examine  the  witness  Bessie  Jones,  by  lead- 
ing questions.  There  was  no  error  In  per- 
mitting lending  questions  asked  this  witness. 
In  McLean  v.  City  of  Lewiston,  8  Idaho,  427, 
C»  Pac.  478,  this  court  held  that  the  allow- 
ance of  such  questions  was  a  matter  address- 
ed to  the  sound  discretion  of  the  court,  and, 
nnless  abused,  would  not  afford  grounds  for 
reversal.  And  there  are  particular  and  pecu- 
liar cases,  of  which  this  is  one,  where  the 
exce))tion  to  the  general  rule  Is  essential 
and  is  necossnrily  invoked.  See  discussion 
and  note  in  1  Wigmore  on  Ev.  §8  769-T79. 

We  think  the  judgment  in  this  case  should 
be  attinned,  and  it  Is  so  ordered. 

STOCKSLAGKR,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


PAIILRTROM  et  al.  v.  PORTLAND  MINING 
CO.  et  al. 

(Supreme  Court  of  Idaiio.     Feb.  23,  190C.) 

1.  Review— When  Wbit  Issues. 

Under  the  provisions  of  section  4902.  Rev. 
St.  18X7,  a  writ  of  review  will  be  issued  >ipou 
I)roper  applieation  when  an  inferior  tribunal, 
l>otir(l.  or  officer,  exercising  judicial  functions, 
Ims  exceeded  tlie  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal,  nor  in 
the  judgnicnr  of  the  court,  any  plain,  speedy 
and  ndeiinatc  roniedy. 

[Kd.   Note. — For  cases   in  point,  see  vol.  9, 
Cent.  Dig.  Certiorari,  §  1.] 


2.  Savix— ReqoisiTES. 

Under  the  provisions  of  said  section  two 
things  must  appear  before  a  writ  of  review  will 
be  issued :  (1)  That  such  tribunal,  board 
or  officer  has  exceeded  its  jurisdiction :  and,  |2) 
that  there  is  no  apjieal.  uor.  in  the  judgment 
of  the  court,  any  plain,  speedy  and  adequate 
reme<ly. 

jI'M.  Note. — For  cases  in  ])oint,  see  vol.  9, 
Cent.  Dig.  Certiorari,  g§  4,  D.] 

3.  Appeal— ScPREMB  Court— Jukisdiction. 

Under  the  provisions  of  section  0.  art.  5 
of  the  Constitution,  the  Supreme  Court  in 
empowered  to  review,  upon  apiwal.  any  deci- 
sion of  the  district  court  or  the  judges  thereof. 
Some  orders,  however,  are  only  reviewable  on 
an  api>eal  from  the  judgment  or  order  granting 
or  denying  a  new  trial. 

4.  S.\ME— Appealable  Orueb. 

The  order  of  the  court  sought  to  be  re- 
viewed was  made  after  judgment,  and  plain- 
tii^B  had  an  appeal  therefrom. 

5.  ilOTIONS— Obdebs. 

I'nder  the  provisions  of  section  4880.  Rev. 
St.  1887,  an  "order"  is  define<l  to  be  every  direc- 
tion of  tlie  <-ourt  or  judge  made  or  entered  in 
writing  aud  not  included  in  a  judgment. 

[Ed.  Note. — For  cases  in  point,  see  toL  33, 
Cent  Dig.  Motions,  $  59.] 

6.  REViEW-;QuAsniNG   Writ. 

When  it  appears  that  the  plaintiff  has 
an  appeal  that  is  adequate  from  an  order,  a 
writ  of  review  on  motion  will  be  quashed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Certiorari,  §§  4,  5,  153,  158.] 

(Syllabus  by  the  Court) 

Application  by  Cora  Markle  Dahlstrom  and 
others  for  a  writ  of  review  against  the  Port- 
land Mining  (Company  and  others.  Writ 
denied. 

W.  B.  Ileyburn  and  W.  W.  Woods,  for 
Cora  Markle  Dahlstrom.  John  P.  Gray,  for 
R.  T.  Morgan,  Judge,  and  A.  H.  Featherstona 
A.  G.  Kearus,  for  the  Portland  Mining  Co. 

SULLIVAN,  J.  This  ia  an  original  ap- 
plication in  this  court  for  a  writ  of  review. 
It  is  set  forth  In  the  complaint  or  petition 
for  the  writ  on  September  2,  18JKJ,  the  Port- 
land Mining  Company  executed  promissory 
notes  aggregating  $49338.64  to  Cora  Markle 
Dahlstrom,  and  notes  aggregating  $39,476.26 
to  Alvln  Markle,  and  secured  all  of  said 
promis.sory  notes  by  mortgages  on  property 
in  Shoshone  county,  Idaho ;  the  mortgage 
being  given  to  the  Markle  Banking  &  Trust 
Company  of  Hazleton,  state  of  Pennsylvania, 
as  trustee ;  that  on  December  5,  1902,  a  Judg- 
ment decreeing  the  foreclosure  of  said  mort- 
gages to  satisfy  the  amount  due  thereon  was 
duly  rendered  by  the  district  court  of  the 
first  Judicial  district  of  the  state  of  Idaho,  in 
Shoshone  county;  that  on  January  10,  1905, 
the  said  Cora  Markle  Dahlstrom  and  .VlTia 
Markle  made,  executed  and  delivered  to  the 
said  Portland  Mining  Company  a  satisfaction 
in  writing  of  the  said  Judgment  and  decree  of 
foreclosure,  and  in  consideration  thereof  and 
a  stay  of  proceedings,  the  Portland  Mining 
Company  on  said  date  executed,  acknowl- 
edged and  delivered  to  said  Cora  Markle 
Dahlstrom  a  confession  of  Judgment  In  writ- 
ing for  $40,838.64  principal;    $28,616.41  in- 
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torost:  $7.71)5.50  attoraej's  fees,  and  $49.55 
(•asts.  iiggrejaitlug  $8.5,800.20,  to  bear  Interest 
ot  7  per  tfiit.  fi"om  December  5,  1902,  and  at 
the  siiine  time  delivered  a  like  confession  of 
judgment  to  Alvln  Alartle  for  $3»,47«.26  prin- 
cipal. $22.8!K>.23  interest,  $6,237.24  attorney's 
fees  ami  $10.,S0  costs,  aggregatiug  $08,020.03, 
to  l>ear  interest  nt  7  per  cent,  from  December 
."i.  IJKt':  that  on  April  11,  1005,  said  satis- 
faction of  judgment  was  filed  in  said  district 
court,  and  the  decree  of  foreclosure  was 
RatisHe<l  of  record,  and  on  the  same  date 
several  confessions  of  judgment  were  duly 
i.nd  regularly  Hied  and  entered  of  record  in 
snld  court :  that  on  July  1,  1905,  Hon.  R.  T. 
Morgan,  judse  of  the  said  district  <:ourt,  act- 
ing wholly  without  jurisdiction  and  in  exi-ess 
of  the  jurisdiction  of  the  said  district  court, 
without  service  of  process  on  the  part  of  the 
Portland  Mining  Conipau}'  or  the  Marlcle 
Banking  &  Tnist  Company,  or  Com  Markle 
Dahlstrom  or  Aivin  Markle,  and  niion  a  jteti- 
tion  by  <me  .-Vibert  H.  Featlieratonc,  who  was 
not  a  partv  to  snld  suit,  made  a  pretended  or- 
der vacating  and  setting  aside  the  satisfac- 
tion of  de<Tee  of  foreclosure  of  December  5, 
11K}2.  and  at  the  same  time  and  with  a  lack  of 
jurisdiction,  pretended  to  make  and  did  make 
and  sign  as  such  judge  and  cause  to  be  en- 
tered on  the  recoi"d8  of  »nld  court,  a  pretend- 
ed order  decreeing  said  Featherstone  to  be 
the  equitable  assignee  of  the  decree  of  fore- 
closure of  December  5,  1002,  to  the  extent 
of  $5,987.34.  with  interest  at  7  per  cent,  from 
December  !>.  1902,  and  declared  the  claim 
of  the  said  Fe<therstone  a  lien  ui>on  said 
judgment,  and  directed  the  sale  of  the  mort- 
gaged premises  to  satisfy  said  claim;  that 
on  September  20.  1905,  execution  Issued  out 
of  the  said  district  court  on  said  pretended 
order  of  July  1.  1905,  and  the  mortgaged 
premises  were  advertised  for  sale  by  the 
Bherifl  to  satisfy  said  claim  of  Featherstone 
In  preference  to  the  remaining  portions  of 
the  said  decree ;  that  the  sole  consideration 
for  the  confessions  of  judgment  aforesaid 
was  the  sntiHfnction  of  the  decree  of  fore- 
closure and  a  stay  of  proceedings  until  the 
expiration  of  an  existing  obligBtion  to  pur- 
cha.«ie  said  premises  or  the  exercise  of  such 
obligation,  for  a  sufficient  sum  to  i)ay  off  said 
confessions  of  judgment,  and  said  confessions 
of  judgment  remain  nnsatisfled  and  a  lien 
<m  the  former  mortgaged  premises ;  that  said 
action  of  said  judge  has  clouded  and  confus- 
ed the  liens  against  tlie  mortgaged  prpniises 
and  Impairs  tlie  projierty  rights  nnd  contract 
obligations  of  these  i)etitlonei's,  and  purports 
to  give  an  unlawful  and  unjust  preferred  lien 
against  said  premises,  nnd  that  petitioners 
have  no  appeal  or  other  i)iain.  speedy  or 
adequate  remedy  in  the  premises. 

I'pon  the  foregoing  allegations  a  writ  of 
review  was  issue<l.  A  i-etum  to  said  writ 
was  made  b.v  the  defendants  which  sets  up 
the  pleadings  In  the  original  action  of  Cora 
?.i:irkle  Dahlstrom  and  Aivin  Markle,  plain- 
tifl°<>,  against  the  Portland  Mining  Company, 


nnd  the  Markle  Banking  &  Trust  Company, 
defendants,  and  all  of  the  proceedings  bad  In 
said  action  in  said  district  court,  and  ale^u 
all  proceedings  connectcfl  witli  said  case  of 
which  the  plaintiffs  in  this  proceeding  coni- 
idain.  Counsel  on  behalf  of  A.  H.  Fejither- 
stone  nnd  tlie  judge  of  the  said  district 
court,  flies  their  motion  herein  to  quash  the 
said  writ  of  review  and  to  dismiss  the  peti- 
tion or  complaint  on  four  grounds :  (1 )  That 
the  plaintiffs  and  petitioners  had  no  standing 
herein  for  the  reason  that  tliey  have  a  plain, 
speedy,  adequate  and  complete  remedy  at 
law  by  api>eal;  (2)  for  the  reason  that  a 
writ  of  review  will  not  lie  to  review  a  judg- 
ment after  the  expiration  of  tlie  time  limit 
for  an  appeal,  unless  circumstances  of  an 
extraordinary  character  intervene,  none  of 
which  have  been  shown  to  exLst  by  the  i>eti- 
tlon;  (3)  for  the  reason  that  the  order 
sought  to  be  reviewed  is  a  special  order  made 
after  final  judgment,  and  is  apiiealable  under 
the  Revised  Statutes  of  the  state  of  Idaho 
and  the  constitution  of  this  state;  (4i  for 
the  reason  that  It  appears  that  the  court  had 
jurisdiction  of  the  subject-matter  of  the  suit 
and  of  the  parties,  and  therefore  jurisdic- 
tion to  make  and  enter  the  order  sought  to 
be  reviewed.  Under  the  provisions  of  section 
4962,  Rev.  St.  1887,  a  writ  of  review  may  be 
granted  by  any  court,  except  a  probate  or 
justice's  court,  when  an  inferior  tribunal, 
board  or  officer  exercising  judicial  functions 
has  exceede<l  the  jurisdiction  of  such  tribunal, 
board  or  ofllcer,  and  there  is  no  appeal,  nor, 
in  the  judgment  of  the  court,  any  plain, 
speetly,  and  ade<iuate  remedj'.  It  will  be  ob- 
served that  two  things  must  be  shown  to 
exist  before  a  writ  of  review  will  be  Issued : 
The  first  Is  that  an  Inferior  tribunal,  board 
or  officer  exercising  judicial  functions  has 
exceeded  Its  jurisdiction;  and,  second,  that 
there  is  no  appeal,  nor.  In  the  judgment  of 
the  court,  any  plain,  si)eedy  and  adequate 
remedy.  If,  in  the  case  at  bar,  the  petition- 
ers had  an  appeal,  the  motion  to  quash  the 
writ  must  be  granted.  Under  the  provisions 
of  section  9  of  article  5  of  tlie  Constitution 
of  Idaho,  the  Supreme  Court  is  emiwwered  to 
review,  upon  appeal,  any  decision  of  the  dis- 
trict courts  or  the  judges  thereof.  Then  con- 
ceding that  the  court  had  no  jurisdiction  to 
make  the  order  complained  of  and  the  peti- 
tioners having  the  right  to  appeal,  they  are 
not  entitled  to  have  the  order  of  the  court 
or  judge  reviewed  upon  writ  of  certiorari. 

Section  4880  defines  an  "order"  as  every 
direction  of  a  court  or  judge  made  or  en- 
tered In  writing  and  not  included  In  a  judg- 
ment. It  appears  that  at  the  time  of  hear- 
ing the  motion  for  said  order,  Cora  Markle 
Dahlstrom  appeared  specially  by  her  attor- 
neys, and  the  Portland  Mining  Company  ap- 
lieared  spec'ially  by  its  attorney,  and  resisted 
the  said  motion.  After  that  hearing  the 
court  made  the  order  complolued  of,  and  tlie 
petitioners  had  the  right  to  an  appeal,  which 
we  think  would  have  been  an  adequate  rem- 
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edy  In  tbe  matter.  Said  order  waa  made  aa 
the  Ist  of  July,  1005,  and  an  appeal  there- 
from could  have  been  beard  at  the  October, 
1905,  term  of  this  court  Tbe  petition  for 
the  writ  of  review  was  filed  In  this  court  on 
October  3,  1005,  some  days  after  tbe  time 
for  taking  such  appeal  bad  expired.  The 
court  does  not  Intend  to  pass  upon  the  merits 
of  the  main  controversy  In  this  matter.  We 
simply  hold  that  tbe  petitioners  bad  tbe  right 
to  appeal  from  the  order  complained  of  and 
should  have  taken  an  appeal.  The  statute 
provides  that  appeals  from  certain  orders 
must  be  taken  within  60  days,  while  the  re- 
view of  certain  other  orders  may  be  had  on 
an  appeal  from  tbe  judgment  or  from  tbe 
order  granting  or  refusing  a  new  trial.  It 
was  not  intended  that  a  separate  appeal 
should  be  taken  from  every  order  made  In 
the  trial  of  a  case,  but  It  was  intended  to 
give  the  supreme  court  Jurisdiction  to  review 
every  decision  of  the  district  court.  All  or- 
ders that  could  as  well  be  reviewed  on  an 
appeal  from  the  Judgment  or  from  the  order 
granting  or  refusing  a  new  trial  as  on  sepa- 
rate appeals,  should  be  reviewed  on  appeals 
fiTim  the  Judgment  or  tbe  order  granting  or 
denying  a  new  trial.  It  appears  from  the 
record  before  ns  that  tbe  time  has  expired 
for  an  appeal  from  tbe  order  of  July  1,  1005 : 
but  It  appears  that  a  decee  of  Judgment  was 
entered  after  said  order  was  made.  An  ap- 
peal may  be  taken  from  that  Judgment  within 
a  year  after  the  entry  thereof.  The  motion 
to  quash  the  writ  Is  granted,  with  costs  in 
favor  of  A.  H.  Featberstone. 

STOCKSLAGEIt,  C.  J.,  and  AILSHIE,  J., 
concur. 


(12  Idaho,  219) 

SMITH  et  al.  ▼.  MOUNTAIN  GULCH  MIN- 
ING &  MILLING  CO.  et  al. 
(Supreme  Court  of  Idaho.    April  11,  1906.) 
Mines  ajxd  Minerals— Annuai.  Absessuent 

WOBK. 

Under  the  evidence  in  this  case,  held. 
that  the  annual  asspssment  work  on  the  quartz 
mining  claims  located  and  known  as  the  "Mother 
Lode,  the  "Northeastern  Extension  of  the 
Mother  Lode."  and  "Canary,"  mining  claims 
for  the  year  1902,  was  done. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Latab  Coun- 
ty; Edgar  C.  Steel,  Judge. 

Action  by  F.  C.  Smith  and  another  against 
tbe  Mountain  Gulcb  Mining  &  Milling  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.    Affirmed. 

George  G.  Pickett,  for  appellants.  Forney 
&  Moore,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
by  tbe  appellants  Smith  and  Robins  against 
tbe  Mountain  Gulcb  Mining  &  Milling  Com- 
pany, and  Chas.  G.  and  John  H.  Taylor, 
respondents,  on  May  10,  1904,  to  quiet  tbe 


title  to  tbe  Enreka,  Nonpareil,  and  Excelsior, 
quartz  mining  claims,  situated  in  Hoodo 
Mining  District  Latah  oonnty,  Idaho.  It 
appears  from  the  record  that  said  Chas. 
G.  and  John  H.  Taytor  located  the  Mother 
Lode  and  tbe  Northeastern  Extension  of  the 
Mother  Lode,  mining  claims  in  said  district 
In  June,  1898,  and  thereafter,  in  the  month 
of  September,  1899,  tbe  said  John  H.  Taylor 
located  the  Canary  quartz  mining  claim ;  and 
tbat  between  the  dates  of  the  original  loca- 
tion of  those  mining  claims  and  tbe  institu- 
tion of  this  suit  the  respondent  tbe  Mountain 
Gulcb  Mining  &  Milling  Company,  a  corpora- 
tion, was  duly  organized  under  tbe  laws  of 
tbe  state  of  Washington,  and  acquired  what- 
ever Interest  tbe  said  Taylors  bad  in  and 
to  said  mining  claims.  It  appears  from  the 
record  that  since  the  location  of  said  minini; 
claims,  tbe  respondents  have  occupied  and 
worked  the  aforesaid  mining  claims  each 
year  and  bad  expended  about  $6,000  there>- 
on  In  erecting  a  mill,  cabins,  shops,  making 
roads  and  trails,  and  driving  tunnels  and 
Inclines  thereon.  In  the  month  of  Febru- 
ary, 1003,  tbe  appellants,  Smith  and  Robins, 
went  upon  the  said  Mother  Lode  mining 
claim,  and  tbe  Northeastern  Extension  there- 
of, and  the  Canary  mining  claim,  and  lo- 
cated tbe  identical  ground  covered  by  said 
locations  in  the  name  of  tbe  "Eureka,"  "Non- 
pareil," and  "Excelsior."  Their  reason,  as 
shown  by  tbe  record,  for  making  said  lo- 
cations, was  tbat  the  annnal  assessment  work 
on  said  Mother  Lode  and  Northeastern  Ex- 
tension thereof,  and  the  Canary,  bad  not 
been  done  by  tbe  respondents  for  the  year 
1902.  On  tbe  trial  of  tbe  case  evidence  was 
submitted  on  two  issues,  to  wit:  (1)  That 
no  valid  location  bad  been  made  by  the  re- 
spondents; and  (2)  tbat  the  annual  aaaees- 
ment  work  for  tbe  year  1002  had  not  been 
performed.  Both  issues  were  fotoid  In  favor 
of  the  respondents  and  Judgment  was  entered 
In  their  favor.  A  motion  for  a  new  trial 
was  denied,  and  this  appeal  is  from  tbe  order 
denying  such  motion. 

The  question  as  to  the  validity  of  the  lo- 
cations made  by  respondents  was  abandoned, 
and  the  only  question  presented  for  decision 
on  this  appeal  Is  whether  the  annnal  assess- 
ment work  for  the  year  1002  had  been  per- 
formed. It  Is  contended  by  counsel  for  ap- 
pellants tbat  tbe  evidence  clearly  shows  tbe 
respondents  performed  66  days  work  upon 
said  three  claims  for  the  annual  aasessmoit 
work  for  tbe  year  1002.  He  also  contends 
that  the  evidence  shows  tbat  tbe  wages  for 
such  labor  was  at  most  but  $3.50  per  day. 
and  therefore  $300  worth  of  work  waa  not 
done  In  tbe  year  1002  on  said  claims.  It 
appears  from  tbe  evidence  that  in  the  year 
1002  tbe  respondents  made  the  equivalent  of 
47  feet  of  tunnel  and  incline,  and  tbe  evi- 
dence shows  tbat  said  work  was  worth  $9 
per  foot  or  $423.  Tbe  appellants'  witness 
Mortbrnp  testified  tbat  be  bad  worked  on 
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the  said  Mother  Lode  claim,  and  bad  a  con- 
tract there  tor  45  feet  of  tunnel;  that  be 
received  $9  per  foot  for  that  work,  and  "that 
he  earned  his  money;  that  It  was  well  worth 
$d  per  foot"  There  is  some  other  evidence 
to  show  tbat  said  work  was  not  worth  more 
than  $7  or  $8  per  foot  But,  even  at  $7 
per  foot,  47  feet  of  tunnel  would  cost  $329. 
Tbus,  at  the  lowest  estimate,  there  was 
more  than  $300  worth  of  work  done  on  said 
claims  In  the  year  1902  by  the  respondents. 
The  trial  court  found  tbat  more  than  $300 
worth  of  work  had  been  done  that  year,  and 
we  think  the  evidence  fully  supports  the  find- 
in?  of  the  court  on  that  point 

The  Judgment  Is   a£Brmed,  with  costs   in 
favor  of  the  respondents. 

STOCKLAOER,  G.  J.,  and  AILSHIS,  J., 
concur. 


CALIFORNIA    CONSOL.    MINING    CO.    v. 
MANLET,  Sheriff,  et  al. 

(Supreme  Court  of  Idaho.    April  11,  190C.) 

APPEAI/— DlSMISSAI.. 

When  the  transcript  od  appeal  bag  not  l)een 
filed  with  the  clerk  of  this  court  within  the  time 
provided  by  the  mles,  and  it  does  not  appear 
that  an  extension  of  time  has  been  granted, 
a  motion  to  dismiss  the  appeal  will  be  Bnatained. 
[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §§  2721,  3120.] 

(SyUabas  by  the  Court) 

Appeal  from  District  Court,  Shoshone 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  the  California  Consolidated  Min- 
ing Company  against  Charles  Manley  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Dismissed. 

See  81  Pac  60. 

J.  H.  Forney,  for  appellees. 

STOCKSLAGER,  C.  J.  Defendants  move 
to  dismiss  the  appeal  In  this  case  on  the 
ground  that  the  transcript  was  not  filed  with 
the  clerk  within  the  time  required  by  the 
rules  of  this  court.  In  support  of  this  motion 
they  file  the  certificate  of  the  clerk  of  the 
district  court  of  Shoshone  county,  in  which 
be  certifies  that  a  "final  judgment  dated  July 
24,  1005,  In  conformity  with  a  decision  ren- 
dered by  the  Supreme  Court  of  Idaho,  ren- 
dered May  S,  1905,  was  filed  and  recorded  in 
the  above-named  court  in  the  abore-entitled 
action  on  August  1, 1905;  that  a  notice  of  ap- 
peal therefrom  to  the  Supreme  Court  of  the 
state  of  Idaho  and  an  undertaking  on  ap- 
peal in  due  form  for  $900  costs  were  filed 
October  6,  1905,  by  plaintiff;  that  plaintiff's 
prsedpe  for  a  transcript  of  the  record  for 
use  on  appeal  was  filed  November  21,  1905, 
and  on  November  24,  1905,  a  duly  certified 
transcript  of  the  record  on  apiieal  was  fur- 
nisbed  plaintiff." 

Upon  the  foregoing  certificate,  and  It  not 
appearing  that  an  extension  of  time: to  pre- 


pare and  file  a  transcript  had  been  granted, 
the  motion  to  dismiss  the  appeal  la  sustain- 
ed.   Costs  to  defendant 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


BANK   OF  COMMERCE,   Limited,   v.   ADA 

COUNTY  ABSTRACT  CO. 

(Supreme  Court  of  Idaho.    Feb.   8,  1006.) 

1.  Appkait—Tbanbcbipt— Contents. 

Under  the  provisions  of  section  4818,  Rev. 
St.  1887,  where  an  appeal  is  from  a  final 
judgment  only,  the  appellant  must  furnish  the 
court  with  a  copy  of  tiie  notice  of  appeal,  of  the 
judgment  roll,  and  of  any  bill  of  exceptions  or 
statement  in  the  case  upon  which  be  relies. 

2.  Sauk— Errobs  of  Law. 

Such  bill  of  exceptions  or  statement  may 
be  used  on  appeal  for  determining  whether  errors 
of  law  had  been  made  in  the  trial  of  the  case. 

3.  Pabtnebship— Sale  or  Bcsinbss— Liabil- 
ity FOB  Old  Debts. 

Where  a  partnership  was  formed  under  the 
name  of  the  .\da  County  Abstract  Company,  and 
was  composed  of  Prinn,  TVickersham,  and  Ells- 
worth as  partners,  who  all  sell  and  transfer 
their  interests  in  such  partnership  to  Wright 
and  the  Capital  State  Bank,  the  incoming  part- 
ners are  not  liable  for  any  of  the  debts  of  the 
old  firm,  tmless  they  have  assumed  or  agreed 
to  pay  such  indebtedness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent.  Dig.  Partnership,  §§  489,  401.] 

4.  Same. 

One  who  loans  money  to  a  partnership, 
which  is  thereafter  invested  in  office  furniture 
and  other  property  by  such  partnership,  which 
partnership  thereafter  sells  and  transfers  said 
property  to  others,  the  one  loaning  the  money 
cannot  pursue  the  property  for  such  debt,  un- 
less he  has  retained  some  lien  thereon  recog- 
nized hy  the  laws  of  the  state. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Ada  Cotmty; 
George  H.  Stewart,  Judge. 

Action  by  the  Bank  of  Commerce,  Limited, 
against  the  Ada  County  Abstract  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed, 

Ira  E.  Barber,  for  appellant  George  M. 
Parsons  and  Edwin  Snow,  for  respondent 

SULLIVAN,  J.  This  is  an  action  on  c 
promissory  note  dated  March  14,  1903,  for 
$250,  signed  as  follows:  "Ada  County  Ab- 
stract Co.,  by  Wm.  R.  Prlnn,  Mgr.  Wm.  R. 
Prlnn."  At  the  time  of  the  execution  of  said 
note  the  Ada  County  Abstract  Company  was 
a  partnership  engaged  in  the  business  of 
making  abstracts  of  title  and  writing  insure 
ance,  and  the  members  of  such  partnership 
were  Wm.  R.  Prlnn,  C,  O.  Ellsworth,  and  J. 
II.  Wlckersham.  Subsequent  to  the  execu- 
tion of  the  said  note,  and  prior  to  the  com- 
mencement of  this  action,  each  of  the  said 
copartners  sold  and  disposed  of  their  entire 
Interests  in  the  copartnership  property  as 
follows:  Wlckersham  to  E.  E.  Wright  May 
23,  1903,  Ellsworth  to  E.  B.  Wright  November 
7,  1903,- and  Prlnn  to  E.  B.  Wright,  as  trustee 
for  the  Capital   State   Bank,  February   17, 
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15)04.  The  business  was  continued  under  the 
old  name  of  the  "Ada  County  Abstract  Com- 
pany." This  action  Is  entitled  "Bank  of 
Coramerce,  Limited,  Plaintiff,  v.  Ada  County 
.Vbstract  Company,  Defendant."  The  com- 
pluiut  contains  the  usual  allegations  of  a  com- 
plaint on  a  promissory  note.  The  answer 
denies  the  lndebtednes.s  of  defendant  upon 
the  note,  and  avers  that  the  defendant  was 
a  nontrading  partnership;  that  its  alleged 
entity  had  been  changed;  that  the  original 
partners  had  sold  oat  subsequent  to  the  mak- 
ing of  the  note,  and  that  the  company,  as 
constituted  at  the  time  the  suit  was  brought, 
consisted  of  K  E.  Wright  and  E.  E.  Wright 
as  trustee  for  the  Capital  State  Bank;  that 
the  original  partners  had  sold  out  long  prior 
to  the  action  against  the  company;  that  the 
new  partners  did  not  assume  any  part  of 
the  said  Indebtedness  as  expressed  by  said 
note,  and  that  it  was  no  part  of  the  purchase 
price;  and  on  information  and  belief  It  was 
alleged  that  Prinn  executed  said  note  without 
knowledge  of  his  partners,  that  this  was  done 
in  express  violation  of  the  partnership  agree- 
ment, and  that  no  part  of  the  money  was 
used  for  partnership  purposes.  Upon  the  is- 
sues thus  made  the  cause  was  tried  by  the 
court  with  a  jury,  and  a  verdict  and  judg- 
ment was  rendered  and  entered  for  the  plalu- 
tiflT.  This  appeal  Is  from  the  judgment,  and 
the  assignments  of  error  involve  only  ques- 
tions of  law. 

In  limine  the  question  as  to  what  papers 
the  record  on  appeal  should  contain  is  pre- 
sented. The  transcript  contains  the  plead- 
ings, the  verdict  of  the  jury,  the  judgment 
of  the  court,  the  notice  of  appeal,  a  bill  of 
exceptions,  and  a  stipulation  of  counsel.  Sec- 
tion 4818,  Rev.  St.  1887,  provides,  among 
other  things,  that  in  an  appeal  from  a  final 
judgment  the  n])pellant  must  furnish  the 
court  with  a  copy  of  the  notice  of  appeal,  the 
judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case  upon  which  the  ap- 
pellant relies,  and  also  makes  further  pro- 
visions where  the  appeal  is  from  an  order 
granting  or  denying  a  new  trial;  but  In  the 
case  at  bar  a  new  trial  was  not  asked  for. 
The  bill  of  excei)tions  contained  In  the  tran- 
script contains  much  of  the  evidence  given 
on  the  trial,  and  said  bill  of  exceptions  may 
be  used  ui>on  this  appeal  in  determining  the 
assigned  errors  of  law,  although  it  may  have 
beeen  settled  after  the  judgment  roll  was 
made  up.  It  was  held  In  Caldwell  v.  Parks, 
47  Cal.  (540,  that  a  bill  of  exceptions,  based 
upon  alleged  errors  of  law  occurring  at  the 
trial  settled  within  30  days  after  judgment 
was  rendered,  became  a  part  of  the  record 
on  ap[)eal  from  the  judgment,  and  might  be 
nsed  for  determining  whether  errors  of  law 
had  been  made  In  the  trial  of  the  case.  So, 
under  the  provisions  of  said  section  4818,  the 
record  on  appeal,  when  the  appeal  is  from  a 
final  judgment,  must  contain  the  judgment 
roll  and  any  bill  of  exceptions  or  statement  In 
the  case  upon  which  the  appellant  relies. 


In  our  view  of  this  case  it  Is  not  necessary 
for  ns  to  specifically  pass  upon  each  of  the 
errors  assigned.  It  is  conceded  that  the  ai>- 
pellant,  the  Ada  County  Abstract  Company, 
is  a  partnership,  and  at  the  time  the  promis- 
sory note  sued  on  herein  was  executed  was 
composed  of  three  persons,  to  wit.  Prlnn, 
Wickersiiam,  and  Ellsworth;  and  it  appears 
without  contradiction,  and  is  conwMled  by 
counsel  for  the  resi>ondeiit,  that  before  the 
commencement  of  this  action  said  three  part- 
ners had  sold  their  Interest  in  said  business 
to  E.  E.  Wright  and  the  Capital  State  Bank. 
After  purchasing  said  business,  said  Wright 
and  the  Capital  State  Bank  continued  the 
same  under  the  former  name,  the  Ada  County 
Abstract  Company.  It  appears  from  the  rec- 
ord that  said  Wright  purchased  the  Interests 
of  Widcersham  and  Ellsworth,  and  there- 
after made  a  contract  for  the  purchase  of  the 
said  Prinn's  interest;  but  it  Is  not  sho^vu 
that  said  Wright,  on  the  purchase  of  the 
two-thirds  interest  in  said  business  from 
Ellsworth  and  Wlckersham,  agreed  to  pay 
any  of  the  indebtedness  of  the  said  firm, 
but  It  is  contended  that  in  his  contract  of 
purchase  of  Prinn's  one-third  interest  said 
Wright  agreed  to  pay  certain  indebtednetw 
of  the  said  abstract  company,  among  which 
was  the  indebtedness  evidenced  by  the  prom- 
issory note  sued  on  herein.  But  It  is  not 
contended,  nor  is  It  shown,  that  Wright  In 
his  purchase  of  the  Interest  of  Wlckersham 
and  Ellsworth  agreed  to  assume  any  of  the 
indebtedness  of  the  said  firm,  and  we  do  not 
consider  that  the  clause  in  the  contract  be- 
tween Prlun  and  Wrlgltt  in  regard  to  tlie 
Indebtedness  of  the  old  firm,  would  bind  the 
new  firm  for  the  payment  of  the  said  promis- 
sory note.  Then  the  question  is  directly 
presented  to  the  court  whether  in  this  action 
the  Ada  County  Abstract  Company,  a  part- 
nership composed  of  Wright  and  the  Capital 
State  Bank,  could  be  held  liable  to  the  cred- 
itors of  the  Ada  County  Abstract  Company, 
a  partnership  which  was  composed  of  Prinn, 
Wlckersham,  and  Ellsworth,  miless  it  be  first 
shown  that  there  was  an  agreement  upon  the 
part  of  the  new  firm  to  pay  the  debts  of  the 
old.  The  record  does  not  show  that  there 
was  any  such  agreement,  and  the  authorities 
are  uniform  In  holding  that,  In  order  to  bind 
an  incoming  partner,  there  must  be  a  qieeial 
promise  to  pay  prior  debts  of  the  firm.  In 
1  Undley  on  Partnership  (4th  Ed.)  392,  it  is 
stated:  "In  order  to  render  an  incoming 
partner  liable  to  the  creditors  of  the  old  firm, 
there  must  be  some  agreement  express  or 
tacit,  to  that  effect,  entered  into  between  him 
and  the  creditors,  and  founded  on  some  siifli- 
cicnt  consideration.  If  there  be  such  agree- 
ment, the  incoming  partner  will  be  bound  by 
it ;  but  his  liabilities  in  respect  of  the  old  debts 
will  attach  by  virtue  of  the  new  agreement, 
and  not  by  reason  of  his  having  l)ecome  a 
partner.  And  the  agreement  to  be  proved 
must  be  an  agreement  with  the  creditor,  and 
of  such  an  agreement  an  arrangement  be' 
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tween  the  partners  Is  of  Itself  no  evidence." 
In  order  to  hold  an  incoming  partner  for 
outstanding  liabilities  of  the  firm  of  which 
he  becomes  a  member,  It  must  aflSrmatively 
appear  that  he  in  some  way  assumed  the  firm 
oliligation.  First  National  Bank  v.  Simmons 
(Cal.)  33  Pac.  197;  Fuller  v.  Rowe,  57  X.  Y. 
23.  The  partnership  known  as  the  "Ada 
County  Abstract  Company,"  which  was  serv- 
ed in  this  case  with  summons  and  appeared 
at  the  trial,  was  not  composed  of  either  of 
the  members  of  the  firm  of  the  Ada  County 
Abstract  Company  that  executed  the  promis- 
sory note  sued  on  herein.  The  Ada  County 
Abstract  Company  which  was  made  defend- 
ant in  this  case  was  not  the  Ada  County  Ab- 
stract Company  served  with  the  summons 
in  the  ease.  It  a]>peared  at  the  trial  that  the 
latter  was  the  successor  of  the  former,  and, 
being  only  a  partnership.  It  cannot  be  held 
for  the  indebtedness  of  the  old  partnership, 
unless  it  be  first  shown  that  they  assumed  and 
agreed  to  pay  that  lndebte<luess. 

It  is  contended  that  the  money  for  which 
the  promissory  note  sued  on  was  given  was 
Invested  in  the  ofHce  furniture,  etc.,  of  the 
Ada  County  Abstract  Company,  composed  of 
I'rinn.  Wickersham,  and  Ellsworth,  and  that, 
as  they  sold  said  furniture  and  property  to 
the  new  partnership,  the  respondent  ought  to 
lie  permitted  to  pursue  that  property  and  hold 
it  for  debt.  We  know  of  no  law  that  would 
permit  them  to  do  that,  unless  they  had  such 
a  lien  thereon  as  Is  recognized  by  the  laws 
of  this  state,  and  It  Is  not  claimed  In  this  case 
that  they  had  such  a  Hen. 

The  judgment  must  be  reversed,  with  direc- 
tions to  dismiss  the  action  as  to  the  Ada 
County  .\bstraet  Company  composed  of 
Wright  and  the  Capital  State  Bank.  Costs 
are  awarded  to  the  appellant 

STOCKSLAGKU,  C.  J.,  and  AILSIIIE,  J., 
concur. 


PKWKT  et  al.  v.  SCIIKRIBRR  IMPLE- 
MENT CO. 

(Suprpme   Court   of    Idalio.     April    10,   lOOC.) 

1.  COUBTS— I'BOBATK  COUBTK— JURISDICTION. 

I'luler  the  organic  a<;t  of  tiie  territory  _o£ 
Idalio  from  its  j)iissage  to  Dcoeiiiber  13.  1.S70. 
the  probate  eonrts  of  the  territory  of  Idaho  nad 
no  jurisdiction  to  hear  and  determine  civil 
cascx,  but  bad  original  jurisdictiou  in  ail  mat- 
ters of  i)robate,  settloment  of  estate  of  de- 
<'ca<ed  persons,  and  appointment  of  guardians. 
On  the  13th  day  of  December,  1H70,  (Congress 
paHsed  an  act  (KS  Stat.  3t).~i,  c.  1),  giving  to 
tiie  probate  courts  of  Idaho  territor.v.  in  addition 
to  thi'ir  ]ivohatP  jurisdiction,  jurisdiction  to 
hear  and  determine  all  civil  oases  wherein  the 
debt  or  damage  claimed  did  not  ex<'eed  tlie  sum 
of  ^.">IK».  exclusive  of  interest,  and  jurisdiction 
in  criminal  cn.ses  arising  under  the  laws  of 'the 
li-rritory  tlint  did  not  require  the  intervention 
of  a  gnind  jury. 

2.  S.\Mr. 

tender  the  provisions  of  section  21,  art. 
J),  of  the  state  Constitution,  probate  courts 
arc  given  original  jurisdiction   in  all   matters 


of  probate,  settlement  of  estates  of  deceased 
persons,  and  appointment  of  guardians,  and  also 
jurisdiction  to  hear  and  determine  ail  civil  cases 
wherein  the  debt  or  damage  claimed  does  not 
exceed  the  sum  of  $500  exclusive  of  interest,  ana 
concurrent  jurisdiction  with  justices  of  the 
peace  in  criminal  cases. 

3.  Same— Civil  Cases. 

The  civil  cases  referred  to  in  said  section 
are  such  cases  as  are  required  to  be  settled 
in  actions  at  law,  and  does  not  include  sui.s 
in  equity  for  the  foreclosure  of  liens  or  mort- 
gages on  real  estate. 

(Ed.  Note. — For  cases  in  point,  see  toL  13, 
Cent.  Dig.  Courts,  i  47G.J 

4.  Same— Courts  op  Record. 

Probate  courts  are  courts  of  record  only 
in  matters  of  probate,  settlement  of  estates  of 
dpcea.sed  persons,  and  the  appointment  of  guard- 
ians, and  is  not  a  court  of  record  in  proceedings 
in  civil  and  criminal  actions. 

5.  Actions  —  Law  and  Equity  —  Abolition 
OF  Distinction. 

While  by  the  provisions  of  section  1,  art. 
5  of  the  state  Constitution  the  distinctions  be- 
tween actions  at  law  and  suits  in  equity  and 
the  forms  of  such  actions  and  suits  are  pro- 
hibited, that  does  not  abolish  the  rules  of  law 
and  equit.v. 

fBd.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Action,  {$  l.')6-lo9.] 

6.  Cocrt- Probate  Courts— JrRTBoicrioN. 

The  legislative  act  approved  February  27. 
in(»  (Sess.  I.AW8  100.%  p.  94),  amending  the 
ninth  subdivision  of  sp<-tion  .3841,  Rev.  St., 
wherein  it  extends  the  jurisdiction  of  the  probate 
court  to  try  and  determine  actions  to  enforce  me- 
chanics' and  laborei-s'  Hens  and  mortgages  and 
other  liens  upon  real  property,  held  unconsti- 
tutional and  void. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  County ; 
Edgar  C.  Steel,  Judge. 

Action  by  Elmer  R.  Dewey  and  others 
against  the  Schrelber  Implement  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
l>eal8.     Reversed  and  remanded. 

Stewart  S.  Denning  and  George  G.  Pickett, 
for  appellants.  Forney  &  Moore  and  W.  M. 
Morgan,  for  respondenta 

SCLLIVAN,  J.  This  action  was  brought 
in  the  probate  court  of  Latah  county  to 
foreclose  two  laliorprs"  liens  against  the  ap- 
pellant .Tones,  who  was  the  employer,  upon 
the  same  <T<>p  of  grain.  The  other  appellants 
wore  Intcrph'aded  as  defendants.  Tlie  com- 
plaint contained  the  usual  allegations  of  a 
complaint  in  this  l<ind  of  an  action.  The  ap- 
pellant .Tones  appeared  and  demurrer  and, 
his  demurrer  being  overruled,  made  no  fur- 
ther appearance  In  the  case.  The  respond- 
ents Miller  and  Maiinerlng  did  not  appear, 
and  the  appellant,  the  Schrelber  Implement 
Compaii.v,  answered  and  put  In  issue  the  ma- 
terial allegations  of  the  complaint,  and  for  an 
aflirmatlve  dpfc-iiso  tlipy  denied  the  jurisdic- 
tion of  the  Probate  Conrt  to  hear  and  de- 
termine an  action  for  the  foreclosure  of 
InlMirers'  liens,  and  also  that  the  claim  of  the 
resiKuident  Rrewster  was  fraudulent.  Other 
innttcrs  of  afflriiiatlve  defense  were  set  up, 
but  It  Is  not  ncccssiiry  to  state  them  here. 
After  a  trial  of  the  case  the  court  entered 
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Judgment  and  decree  foreclosing  satd  labor- 
ers' Hens.  The  appeal  is  from  the  Judgment, 
and  tlie  main  question  for  decision  Involves 
the  Jurisdiction  of  the  probate  court  to  hear 
and  determine  equity  suits  foreclosing  liens 
upon  real  estate  and  the  constitutionality  of 
an  act  approved  the  27th  day  of  February, 
1903  (Sess.  Laws,  p.  94  amending  section  3841 
of  the  KeviseU  Statutes  relating  to  the  Juris- 
diction of  the  probate  courts).  Prior  to  that 
amendment  it  is  not  contended  that  the  pro- 
bate court  bad  equity  Jurisdiction  to  hear  and 
determine  equity  cases.  In  order  to  deter- 
mine this  question  we  shall  trace  the  Juris- 
diction of  our  probate  courts  during  our 
existence  as  a  territory  and  state.  The  or- 
ganic act  was  the  Constitution  of  the  terri- 
tory up  to  the  time  Idaho  was  admitted  as 
a  state.  Prior  to  December  13,  1870,  the 
probate  courts  of  the  territory  of  Idaho  had 
no  Jurisdiction  to  hear  and  determine  civil 
cases,  but  on  that  date  Congress  passed  an 
act  (IC  Stat.  395,  c.  1),  giving  to  probate 
courts,  in  addition  to  their  probate  Jurisdic- 
tion, Jurisdiction  to  hear  and  determine  all 
civil  cases  wherein  the  debt  or  damage  claim- 
ed did  not  exceed  the  sum  of  $500,  exclusive 
of  Interest,  and  Jurisdiction  in  criminal  cases 
arising  under  the  laws  of  the  territory  that 
did  not  require  the  intervention  of  a  grand 
Jury.  In  that  act  of  Congress  it  Is  also 
provided  as  follows:  "That  they  (probate 
courts)  shall  not  have  Jurisdiction  in  any 
matter  in  controversy  when  the  title,  tenure 
or  right  to  the  peaceable  possession  of  land 
may  be  in  dispute,  or  In  chancery  or  divorce 
cases.  •  •  » "  That  act  of  Congress  con- 
tinued In  force  and  defined  the  Jurisdiction  of 
probate  courts  up  to  the  time  of  Idalio's 
admission  as  a  state.  We  will  observe  here 
the  territorial  Legislature  passed  an  act  in- 
ferring appellate  Jurisdiction  upon  the  pro- 
bate courts  in  civil  cases,  and  in  Moore  v. 
Koubly,  1  Idaho,  05,  the  Supreme  Court  of 
the  territory  held  said  act  in  conflict  with 
the  organic  act  of  the  territory  and  void. 
The  opinion  In  that  case  Is  an  interesting  one 
and  holds  that  the  probate  courts  of  the 
territory  of  Idaho  as  established  by  the  or- 
ganic act  were  tribunals  of  limited  Jurisdic- 
tion, and  that  the  name  or  terms  by  which 
those  courts  are  designated  have  a  clearly  de- 
fined or  well-known  meaning  In  our  Juris- 
prudence. And  the  nature  and  scope  of  au- 
thority possessed  by  the  probate  courts  are 
well  understood  by  the  name  of  those  courts. 
and  it  is  there  stated,  'And  yet  no  one  would 
contend  for  a  moment  that  because  the  Legis- 
lature are  not  inhibited  by  express  terms, 
therefore  they  may  confer,  for  instance,  chan- 
cery powers  upon  Justices'  Courts."  And 
the  conclusion  reached  In  this  case  was  that 
when  Congress  used  the  terms  by  which  they 
designated  the  probate  courts,  they  Intended 
to  and  did  use  those  terms  by  which  such 
courts  were  denominated  with  reference  to 
their  well-known  and  uniformly  accepted  de- 
finition, and  they  intended  to  confer  upon 


and  Invest  these  courts,  respectively,  with 
such  Juri.sdk-tion  and  such  power  only  as 
legitimately  and  proi)erIy  belonged  to  them 
as  indlciited  by  their  titles,  and  the  court 
there  held  said  act  of  the  Legislature  In 
conflict  with  the  organic  net.  After  that 
decision  was  rendered  In  1866,  and  no  doubt 
sufficient  reason  api)earlng  therefor.  Congress 
passed  the  act  of  1870  above  referred  to, 
conferring  additional  Jurisdiction  on  the  pro- 
bate courts  in  that  it  gave  them  Jurisdiction 
to  hear  and  determine  civil  cases  wherein 
the  debt  or  damage  did  not  exceed  $300,  and 
criminal  Jurisdiction  concurrent  with  Justices 
of  the  peace.  See,  also,  Ferris  v.  Higley,  20 
Wall,  375.  22  L.  Ed.  .383. 

The  framers  of  the  Constitution  of  the 
state  of  Idaho,  by  section  2  of  article  5,  have 
declared  that  the  Judicial  iwwer  of  the  state 
shall  be  vested  In  a  court  for  the  trial  of 
Impeachments,  a  Supreme  Court,  district 
court,  i)robate  courts,  courts  of  Justices  of 
the  peace,  and  such  other  courts  inferior 
to  the  Supreme  Court  as  may  be  established 
by  law  for  an  Incorporated  city  or  town. 
By  section  9  of  that  article  the  Jurisdiction 
of  the  Supreme  Court  Is  defined.    By  section 

20  it  Is  provided  that  district  courts  shall 
have  original  Jurisdiction  in  all  cases  both  at 
law  and  In  equity,  and  such  appellate  Jurisdic- 
tion as  may  be  conferred  by  law.    Section 

21  of  said  article  Is  as  follows:  "The  pro- 
bate courts  shall  be  courts  of  record,  and 
shall  have  original  Jurisdiction  in  all  mat- 
ters of  probate,  settlement  of  estates  of  de- 
ceased persons,  and  appointment  of  guard- 
ians ;  alFo  Jurisdiction  to  hear  and  deter- 
mine all  civil  cases  wherein  the  debt  or  dam- 
age claimed,  does  not  exceed  the  sum  of 
five  hundred  dollars,  exclusive  of  interest, 
and  concurrent  Jurisdiction  with  Justices 
of  the  peace  In  criminal  cases."  We  do  not 
think  that  the  framers  of  the  Constitution 
intended  to  grant  equity  Jurisdiction  to  pro- 
bate c-ourts,  outside  of  whatever  equity  Juri.s- 
dlctlon  they  may  have  In  all  matters  of  pro- 
bate, settlement  of  estates  of  deceased  per- 
sons and  appointment  of  guardians.  It  Is 
suggested  that  the  probate  courts  of  the 
state  of  Colorado,  luider  the  provisions  of 
the  Constitution  of  that  state,  have  l)een 
given  equity  Jurisdiction  at  least  as  far  as 
the  foreclosure  of  liens  and  mortgages  are 
concerned.  But  it  will  be  observed  that  sec- 
tion 23.  art.  C,  of  the  Constitution  of  that 
state  is  difterent  from  said  section  21,  art 
5.  of  the  Constitution  of  Idaho,  and  provides 
that  "county  courts  shall  be  courts  of  record 
and  shall  have  original  Jurisdiction  in  all  mat- 
ters of  probate  ♦  •  •  and  such  other  civil 
•  *  ♦  Jurisdiction  as  may  be  conferred 
by  law.  «  •  »••  That  Constitution  there 
provides  that  other  Jurisdiction  may  be  con- 
ferred on  the  county  courts  by  law.  Said 
section  of  the  Colorado  Constitution  is  cited 
by  tlie  Supreme  Court  of  Colorado  In  Amett 
V.  Berg.  71  Pnc.  63C.  and  It  Is  said  in  tliat 
case  that  "a   recognition  of  the   equitable 
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jurisdiction  of  the  county  court  appears 
througbout  our  CouAtitntion  and  statutory 
law.  Were  it  necessary  to  Inroke  it,  the 
nnolialleuged  practice  lu  the  state  during 
more  than  a  quarter  of  a  century  could  be 
given  weight  in  support  of  the  conclusion 
we  have  reached."  That  statement  could 
not  be  applied  to  the  probate  courts  of  this 
state,  for  I  do  not  tbiuls  the  legal  profession 
or  courts  of  this  state  ever  considered  that 
the  probate  courts  of  the  state  Iiad  an  equi- 
table jurisdiction  in  civil  caKes,  at  leaft  prior 
to  the  auieaduient  of  said  section  384t  of  tlie 
Revised  Statutes  made  In  1903  and  above 
referred  to.  The  unchallenged  practice  of 
tills  state  during  Idaho's  existence  as  a  ter- 
ritory and  state  would  give  weight  in  sup- 
l>ort  of  the  coneinsion  that  tbe  probate  courts 
of  the  state  have  no  equity  Jurisdiction. 

Tbe  probate  courts  of  this  state  are  courts 
of  record  only  in  all  umttera  of  probate, 
settlement  of  estates  of  deceased  persons, 
and  appointment  of  guardians,  and  section 
3842,  Rev.  St  1887,  provides  that  the  pro- 
ceedings of  probate  courts  are  construed  in 
the  same  manner  and  witli  like  iuteudiueuts 
as  tbe  proceedings  of  courts  of  general  Juris- 
diction, and  to  its  records,  orders,  judgments, 
and  decrees  there  is  accorded  lilte  force  and 
effect  and  legal  presumptions  as  to  the  rec- 
ords, orders,  judgments,  and  decrees  of  dis- 
trict courts,  and  it  is  there  provided  that 
said  section  shall  be  applicable  to  probate 
proceedings,  records,  orders,  judgments,  and 
decrees  only.  The  probate  court  is  not  a 
court  of  record  in  tlie  trial  of  civil  and 
criminal  cases,  but  its  records  and  judgments 
in  those  matters  are  (ilaced  on  the  same 
footing  with  the  records  and  Judgments  of 
justices  of  the  peace.  By  nn  act  of  the  Legis- 
lature which  became  a  law  on  the  second 
day  of  Februarj-,  1005  (Sess.  I^aws  1905,  p. 
2»).  it  is  provided  that  In  all  civil  suits  and 
within  its  civil  jurisdiction  nil  proceedings 
In  the  probate  court,  rules  of  practice,  plead- 
ing, and  procedure  shall  be  the  same  as  that 
provided  by  law  for  Justices  of  the  peace. 
The  pleadings  in  justices'  courts,  by  the  pro- 
visions of  section  4«fl«>,  Rev.  St.  1887,  are 
not  required  to  he  in  any  particular  form 
and  may  be  oral,  excrept  the  complaint; 
and  the  lawyer,  as  well  as  the  layman,  can- 
not fail  to  understand  in  what  an  uncertain 
condition  the  title  to  real  estate  might  be 
left  and  placed  by  giving  jurisdiction  to 
foreclose  liens  and  mortgages  to  <>onrts 
where  the  practice  proceedings  and  records 
are  as  loose  and  uncertain  us  they  are  in  the 
justice's  court.  This  suggestion,  however, 
would  not  affect  the  con'^tltutlonality  of  said 
act  extending  the  jurisdiction  of  probate 
courts  if  that  was  warranted  by  the  Constitu- 
tion. If  the  contention  of  the  re.<<i)otideut  is 
correct,  then  the  legislature  has  the  au- 
thority to  confer  general  equity  juri.sdlctlon 
on  the  probate  court  in  all  civil  ca.sea  where 
the  debt  or  damage  does  not  exceed  $.")00. 
and  might  give  them  jurisdiction  to  hear  and 


determine  divorce  cases.  If  probate  conrta 
have  Jurisdiction  in  such  cases  the  title 
to  real  estate  involved  in  the  foreclosora 
of  liens  and  mortgages  would,  to  a  certain 
extent,  be  dei)endent  upon  the  records  of  a 
court  that  is  not  a  court  of  record,  would 
be  shadowy  and  very  uncertain  Indeed,  and 
not  as  permanent  as  onr  law  contemplates 
such  titles  should  bck  We  do  not  think  that 
was  the  intention  of  the  framers  of  the  (,'on- 
stltutlon,  but  It  Is  clear  to  us  that  the  Intm- 
tion  was  to  confer  only  jurisdiction  to  hear 
and  determine  actions  at  law  where  tbe  debt, 
or  damage  exclusive  of  interest,  does  not 
exceed  $300.  While  we  recognize  the  fact 
that  the  distinction  between  suits  in  equity 
and  actions  at  law  have  been  prohibited, 
and  that  in  this  state  there  is  but  one  form 
of  action  for  the  enforcement  or  protection 
of  private  rights  or  redress  of  private  wrongs, 
wtilcb  is  denominated  as  civil  action.  That, 
however,  does  not  abolish  the  rules  of  law 
or  rules  of  equity,  they  remain,  although 
the  distinction  between  actions  at  law  and 
suits  in  equity  and  the  forms  of  such  actions 
and  suits  are  prohibited  by  our  Constitution. 

We  therefore  conclude  that  the  amend- 
ment to  paragraph  !>,  i  .3841.  Rev.  St.  1887, 
granting  to  the  probate  court  jurisdiction  to 
hear  and  determine  actions  to  enforce  me- 
chanics' and  laborers*  Hens,  mortgages,  and 
other  liens  upon  real  and  personal  property. 
Is  in  violation  of  the  provisions  of  the  clearly 
Implied  prohibition  of  Section  21,  art  5  of 
the  state  Constitution,  and  void. 

The  judgment  is  therefore  reversed,  and 
the  case  remanded,  with  instructions  to  dis- 
miss the  action.  Costs  in  favor  of  the  ap- 
pellant. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 


TO^V^'  OF  Jt^LIAETTA   v.   SMITH. 
(Supreme   Court   of   Idaho.     April   17,   190C.) 

1.  HiOTiwAYS— Creation  by  TTseb. 

rndpr  the  provisions  of  section  8.")1,  Rev. 
St.  18S7,  five  years'  u«e  of  a  road  or  highway 
constitutps  a  public  liighway. 

2.  Same— By  1*rehcription. 

By  the  amendment  to  section  851  (Sesa. 
Laws  ifiitt.  p.  12).  five  years'  use  and  worlc  by  the 
proper  autiioriti(>8  is  rwjuiretl  to  constitute  a 
public  highway  by  prescription. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Pig.   Highways,   S$   8-13.] 

(Syllabus  by  the  Court.) 

.\pl>eal  from  District  Court,  Latah  Coun- 
ty; Edgar  C.  Steele,  Judge. 

Action  by  the  town  of  Jullaetta  against  H. 
M.  Smith  to  remove  an  obstruction  from  a 
street  or  highway  and  for  damages.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirme<l. 

Panlel  Needham,  for  appellant  Orland 
&  Smith,  for  resxiondent 
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STOCKSLAGER,  C.  J.  Respondent  com- 
menced this  action  tu  the  district  court  of 
I^tah  county  for  tlie  puriwse  of  preventing 
the  alleged  ol>struction  to  a  certain  traveled 
highway  in  the  town  of  JuUaettn.  dalmin); 
that  the  tract  traveled  was  and  Is  a  high- 
way by  user,  and  that  tlie  road  has  l)een 
used  by  the  general  public  for  travel  since 
March,  1887,  and  for  more  than  five  years 
before  the  filing  of  the  plat  of  the  town  of 
JuUnetta  by  Rupert  Scliuffer.  It  is  alleged 
that  appellant  has  placed  certain  obstruc- 
tions and  threats  to  continue  to  pla<«  such 
obstructions  over  a  portion  of  the  street  or 
highway  in  the  town  of  Juliaetta  thereby  in- 
terfering with  the  free  use  of  the  street  or 
highway.  It  is  further  alleged  in  paragraph 
9  of  the  eouiplatnt  "that  if  defendant  is  per- 
mitted to  maintain  the  said  fen<«  and  thus 
obstruct  that  portion  of  tlie  highway  used 
and  worked  as  the  public  highway  street  for 
so  long  a  perlotl  througli  said  town,  the 
safety  of  the  citizens  of  Juliaettii,  and  of 
the  traveling  public  as  well,  will  be  en- 
dangered, and  the  town  be  liable  for  damages 
arising  from  injuries  cause<l  by  said  obstruc- 
tion over  said  highway."  Appellant  denied 
all  the  allegations  of  the  complaint  and  Justi- 
fied all  his  acts  by  pleading  ownership  of 
the  land  in  controversy.  On  tlie  2l8t  day  of 
June,  1905,  the  case  was  tried  without  a  jury. 
The  ninth  finding  Is  that  the  travel  over 
said  strip  or  tract  of  land  e.xtends  uiion  lots 
1,  2,  .1,  4,  5,  0,  7,  8,  9,  and  10,  of  block  «, 
and  the  ol»struction  by  fencing,  by  the  said 
defendant,  covers  tiiat  strip  of  land  over 
said  lots  and  upon  the  part  thereof  which  has 
been  used  and  traveled  by  the  public  as  a 
highway.  The  tenth  finding  is  "that  said  ob- 
struction phwed  by  defendant  upon  and  across 
said  lots  prevents  the  public  from  the  use 
of  said  strip  of  land  over  which  the  public 
have  been  awmstoiiied  to  travel,  that  the 
said  strip  of  land  doscribe<l  in  the  findings 
has  been  used  and  traveled  by  the  public; 
for  such  length  of  time  that  the  same  has 
become  a  higliway  by  user,  and  that  said 
strip  of  land  Is  a  public  highway."  As  con- 
<;lusions  of  law  the  court  finds  "that  the  ob- 
structions pla<'ed  upon  such  highway  are  a 
nuisance  and  shoultl  be  al)ated,  and  the  de- 
fendant enjoined  frt)m  further  obstructing 
said  highway."  Judgment  and  decree  were 
entered  in  compliance  with  the  foregoing 
facts  and  concIusioiLS.  The  apiwal  is  from 
the  Judgment  and  from  an  order  overruling 
a  motion  for  a  new  trial. 

It  is  ndinitteil  that  the  aiipellaiit  Is  the 
owner  of  the  ten  lots  descrllie<l  in  the  find- 
ing 9.  and  that  he  pnn-hased  them  fwm  It. 
ScliulTer.  the  original  owner  of  the  townslte 
of  Juliaetta.  In  ItKKS.  The  controlling  ques- 
tion In  this  case  Is  whether  the  public  or  the 
town  of  Juliaetta  could  acriuire  the  right  to 
any  i»ortion  of  these  lots  for  use  as  streets 
or  highways  by  user.  On  the  27tli  day  of 
Xovember,  1891,  Rupert  SchuflVr  made  the 
following  certificate  of  dedication:  "Know 
all  men  by   these  presents,   that  I,   Rupert 


Schuffer,  have  laid  off  and  platted  as  town- 
site,  the  land  shown  by  annexed  plat  and  de- 
scription to  be  known  as  the  town  of  Juliaet- 
ta, In  I^tali  county,  Idaho,  and  I  do  here- 
by dedicate  to  the  public  use.  until  lawful- 
ly vacated  the  streets  and  alleys  as  shonii  <iu 
said  plat  The  sizes  of  lots,  blocks,  streets, 
and  alleys  are  marked  on  plat."  On  the  2<'>th 
day  of  March,  1892,  a  petition  to  iucoriurate 
the  town  of  Juliaetta  was  filed  with  tlie 
clerk  of  the  board  of  commis.< loners,  and  on 
the  19th  day  of  April,  1892,  the  prayer  for 
such  iworiwration  was  granted.  It  is  shown 
by  the  plat,  which  is  a  part  of  the  ret-ord, 
that  tlie  lots  in  dispute  are  between  Main 
and  State  streets,  and  that  there  is  au  alley 
running  between  the  streets  and  through  the 
center  of  block  B.  A  number  of  errors  are 
assigned  in  the  record,  but  it  occurs  to  us 
that  the  settlement  of  one  law  question  prac- 
tically disposes  of  the  case.  If  the  town  or 
public  can  acquire  private  proi)erty  for  public 
use  by  user,  then  the  judgment  must  Ite 
sustained,  as  we  think  It  Is  abundantly  shown 
by  the  record  that  tlie  portion  of  the  lots  In 
dispute  have  been  used  as  a  highway  more 
than  the  requin^d  statutory  time  to  give 
the  right  to  use  by  user,  elsewhere  than  in 
an  Incorporated  city.  Tillage,  or  town.  We 
are  also  of  the  opinion  that  the  proceedings 
of  the  Imard  of  county  commissioners  in  their 
acts  and  orders  relative  to  the  incorponitiou 
of  the  town  of  Juliaetta  were  a  praotIc:il 
compliance  with  the  statute.  Eveu  if  not 
organized  by  a  strict  compliance  with  all 
the  provisions  of  our  statute,  it  would  still 
be  a  municipal  corporation  by  presiTlptloii. 
Bassett  v.  Porter.  4  Cush.  (JIass.)  487;  Bow 
V.  Allenstown,  69  Am.  Dec.  491;  Robie  v. 
Sedgwick,  35  Barb.  (X.  X.)  319:  People  v. 
Maynard,  15  Mich.  463;  vol.  28  Am.  &  Eng. 
Eucy.  of  Law  (2d  Ed.)  288.  As  to  the  right 
of  a|>|>ellant  to  question  the  Irregularities, 
if  any.  In  the  organization  of  the  town,  see 
vol.  28,  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  2;S).  The  anthor  says:  "Irregularities 
in  the  organization  of  a  to\vn  may  be  waiv- 
ed by  the  public,  and  a  private  person  cannot 
•piestlon  the  regularity  of  a  towni's  exist- 
ence"— citing  authorities.  Sess.  Laws  189!t, 
p.  213.  $  97,  dealing  with  city  and  village 
plats,  says :  "The  acknowledgment  and  re- 
cording of  such  plat  is  equivalent  to  a  deed 
In  fee  simple  of  such  portion  of  the  premises 
platted  as  is  on  such  plat  set  apart  for  street 
or  other  public  use." 

Learned  counsel  for  appellant  Insists  that 
"when  the  plat  of  Juliaetta  was  recorded, 
and  lots  sold  In  accordance  therewith,  the 
de<IIcation  became  complete,  and  when  the 
town  Incoriiorated  It,  accepted  the  plat,  and 
streets  and  alleys  delineated  thereon  at  once 
beciime  the  pnbllc  thoroughfares  of  said  towai. 
and  all  persons  who  bought  property  in  said 
town  liad  notice  as  to  what  said  Incorpora- 
tion claimed  for  Its  streets  and  alleys,  and 
would  be  estopped  to  claim  anything  other 
or  different  than  that  shown  on  the  plat,  such 
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being  the  case  with  purchasers,  the  same 
doctrine  will  bold  good  as  to  the  corpora- 
tion, for,  should  the  theory  of  plaintiff  obtain 
In  this  case,  then  every  person  who  buys 
a  lot  In  accordance  with  a  plat  in  an  In- 
corporated town  or  Tillage  In  this  state  would 
have  to  Inclose  the  same  at  once  or  stand 
gnard  over  his  property  to  keep  the  ptiblic 
from  acquiring  title  thereto  by  user."  There 
Is  much  force,  reason,  and  equity  in  this  con- 
tention, and  unless  the  public  had  acquired 
a  right  to  the  use  of  this  land  for  a  public 
highway  prior  to  the  time  Mr.  SchnfCer  plat- 
ted the  townslte  of  Juliaetta  and  dedicated 
the  streets  and  alleys  to  the  use  of  the  public, 
the  Judgment  is  erroneous  and  should  be  re- 
versed. The  eighth  finding  of  the  court  Is 
"that  the  defendant  has  obstructed  said  strip 
of  land  over  which  the  general  public  have 
traveled  since  about  the  month  of  March, 
1887,  by  building,  erecting,  and  maintaining 
a  fence  over  said  land,  and  over  and  across 
said  land  where  and  upon  that  part  of  said 
strip  of  land  which  the  public  were  and  have 
been  during  said  time  been  in  the  habit 
of  traveling,  and  over  and  across  that  part 
where  the  track  has  been  situated,  and  has 
by  such  fence  obstructed  and  prevented  the 
public  from  traveling  from  the  beaten  track 
of  said  road,  or  traveling  upon  that  part  of 
said  strip  where  the  general  public  have 
traveled  since  about  the  month  of  March, 
A.  D.  1887."  A  number  of  witnesses  testified 
with  reference  to  the  use  of  the  land  In  con- 
troversy as  a  highway  from  March,  1887,  and 
since  the  platting  and  Incorporation  of  the 
town  of  Juliaetta  until  It  was  fenced  by 
appellant  in  1903.  There  are  conflicts  in  the 
evidence  as  to  the  use  of  this  land  for  high- 
way purposes ;  but  an  examination  of  the  evi- 
dence shown  by  the  transcript  we  think  fully 
supports  finding  8,  above  quoted,  hence,  be- 
came a  public  highway  by  prescription  prior 
to  the  filing  of  the  plat  and  dedication  of 
the  streets  and  alleys  for  the  use  of  the  pub- 
lic. There  Is  nothing  in  the  record  showing 
that  Mr.  Schuffer  ever  objected  to  the  use  of 
these  lots  for  a  highway,  or  that  there  was 
any  opposition  from  any  one  until  appellant 
purchased  the  lots  and  built  his  fence  and 
Inclosed  what  he  believed  to  be  his  property. 
Section  851,  Rev.  Bt.  1887,  providing  what 
shall  be  roads  and  highways  In  this  state, 
says:  "Roads  laid  out  and  recorded  as  high- 
ways by  order  of  the  board  of  commissioners, 
and  all  roads  used  as  such  for  a  period  of 
five  years  are  highways."  This  section  was 
amcndeu  by  the  second  session  of  the  state 
Legislature  as  follows:  "Roads  laid  out  and 
recorded  as  highways  by  order  of  the  board 
of  commissioners,  and  all  roads  used  as  such 
for  a  period  of  five  years,  provided  the  latter 
shall  have  been  worked  and  kept  up  at  the 
expense  of  the  public  or  locate<l  and  recorded 
by  order  of  the  board  of  commissioners  are 
highways."  Sess.  Laws  1893,  p.  12.  By  the 
finding  of  the  court,  the  road  or  highway 
in  controversy  was  a  public  highway  within 


the  meaning  of  the  general  statute  of  1889. 
or  the  act  of  the  Le^lature  at  its  second 
session  (state)  in  1893.  The  Supreme  Court 
of  California  in  Bolger  v.  Foss,  Co  Cal.  2.50, 
3  Pac.  871,  construed  a  statute  relative  to 
roads  and  highways  and  what  constituted 
them.  The  first  clause  of  the  syllalnis  says: 
"Section  2619  of  the  Political  Code  which 
provided  that  'all  roads  used  as  such  for  a 
period  of  more  than  five  years  are  highways.' " 
In  the  opinion  It  is  said:  "But  where  there 
Is  a  statute  that  roads  shall  be  deemed  pub- 
lic highways  which  have  been  used  as  such  for 
a  named  period,  the  right  of  the  public  to  con- 
tinue to  use  them  as  public  roads  is  fixed  and 
established" — citing  "Angell  on  Highways,  | 
131."  Again  In  McRose  v.  Bottyer,  81  Cal. 
122,  22  Pac.  393,  the  same  doctrine  Is  an- 
nounced. See,  also,  P'reshour  v.  Hihn,  99 
Cal.  443,  34  Pac.  87.  In  Getchell  v.  Benedict 
(Iowa)  10  N.  W.  321,  It  is  said  In  the  syllabus: 
"When  plaintiff  received  a  conTe>-ance  of  a 
certain  lot  according  to  a  plat  which  did  not 
recognize  a  highway  dedicated  by  nets  in  pais 
prior  to  the  filing  of  such  plot,  held  that  thcr 
were  not  thereby  estopped  from  asserting 
the  existence  of  such  highway."  It  Is  held 
In  City  of  Louisville  v.  Brewer's  Adiu'r  (Ky.) 
72  S.  W.  9:  "Where  a  county  road  was  taken 
Into  a  city  by  annexation  of  the  territory 
which  it  traversed,  it  became  a  city  street 
without  formal  action  on  the  city's  part." 
See,  also,  2  Dillon's  Mun.  Corporations  (4th 
Ed.)  §  637.  Also,  section  1009.  same  volume. 
In  Ford  v.  Chicago,  etc.,  .\ss"n  (Ill.>  reported 
in  39  N.  E.  651,  at  page  6.')7  (27  L.  R.  A.  298), 
It  is  sad:  "A  public  highway  arisess  by  pre- 
scription where  there  has  been  an  adverse 
user  of  the  easement  continued  for  a  period 
fixed  by  law."  Citing  19  Am.  &  Eng.  Ency. 
of  Law,  p.  7,  where  it  is  said:  "Prescription 
is  made  by  acquiring  title  to  Incorporated 
berldltaments  by  Immemorial  or  long-contin- 
ued use."  See,  also,  page  11,  same  volume. 
Gross  V.  McNutt,  4  Idaho,  286,  38  Pac.  935, 
is  decisive  of  this  case. 

We  do  not  deem  It  necessary  or  useful  to 
prolong  this  discussion  or  cite  additional  au- 
thorities. It  is  apparent  from  the  record 
that  the  findings  of  fact  were  justified  by  the 
evidence,  and  from  the  authorities  above 
cited  and  quoted  from  we  think  the  court 
reached  the  proper  conclusion  of  law.  Many 
assignments  of  error  occurring  at  the  trial 
are  contained  in  the  record,  but  it  is  unneces- 
sary to  pass  upon  them  in  our  view  of  the 
case.  The  only  serious  question  presented 
by  the  record  is  whether  the  road  passing 
over  the  property  in  controversy  is  a  pub- 
lic highway  within  the  meaning  of  our  stat- 
ute as  amended  by  Session  Laws  of  1893. 
supra,  and  since  we  have  found  under  the 
evidence  and  authorities  that  such  is  true, 
it  ends  the  controversy. 

Judgment  is  affirmed,  with  costs  to  re- 
spondent. 

AILSIIIE  and  SULLIVAN,  JJ.,  concur. 
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RUSSELL  ▼.  CHAMBERLAIN  «t  al. 

(Supreme   Court  of    Idaho.      April   18,   1906.) 

1.  Malicious    Pbosecution  —  Defendants 
Joined— AixEOATioNs  of  Complaint— De- 

ItVBBEB. 

It  is  not  necessary,  in  an  action  for  ma- 
licious prosecution,  to  allcRe  tliat  all  of  the 
defendants  combined  in  instihuting  tlie  proceed- 
ings complained  of.  If,  after  the  proceedings 
were  commenced,  they  without  probable  cauoe 
and  with  malice  participate  voluntarily  in  the 
prosecution,  they  may  be  joined  in  an  action 
aa  defendants  with  the  person  or  persons  who 
instituted  the  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Malicious  Prosecution,  U  3,  4,  83.] 

2.  Same— Pbobable  Cause— Malice. 

Want  of  probable  cause  and  malice  must  co- 
exist. 

[Ed.  Note. — For  cases  In  point,  see  vol.  33, 
Cent.  Dig.  Malicious  Prosecution,  {t{  21,  SO,  SO.] 

3.  Same. 

Actions  for  malicious  prosecution  are  not 
favored  in  law.  and  have  been  hedged  about  by 
limitations  more  stringent  than  iu  many  other 
nets  causing  damage  to  another. 

4.  Same— t'oMPLAl.«»T. 

field,  that  the  complaint  states  a  cause  of 
action  and  that  the  court  erred  iu  sustaining  the 
demurrers  thereto. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai 
<3ounty;    Ralph  T.  Morgan,  Judge. 

Action  by  Williatii  J.  Russell  nKaiuat  A.  V. 
Cbamberlain  nod  others  for  mullcioti.s  prose- 
cution. Demurrer  to  the  coini)lnint  sustain- 
ed. From  the  judgment,  itlalntiff  appeals. 
Reversed. 

R.  B.  McFarland,  for  npiiellnnt.  McClear 
&  Burgan  and  Robert  II.  Elder,  for  re- 
sjwndents. 

SULLIVAN,  J.  This  Is  an  action  to  re- 
cover damages  for  au  alleged  malicious  prase- 
(Tutlon.  DemuiTers  to  the  amended  com])laiut 
were  sustained  and  Judgment  of  dismissal 
was  entered,  and  the  pluiutliT  apiteals  there- 
from. All  of  the  defendants,  ex<-ept  Frank 
M.  Crandall,  were  served  with  summons  and 
apr>eared.  The  defendant  Crandall  was  not 
ser\-ed  and  did  not  appear.  It  Is  alleged  In 
the  complaint  that  on  the  11th  day  of  April, 
IiM)4,  in  Kootenai  county,  the  said  Crandall 
made,  signed,  swore  to,  and  tiled  with  a 
justice  of  the  peace,  iu  said  comity,  a  certain 
complaint  or  Information  In  writing  charging 
and  accusing  the  plaintiff  with  having  un- 
lawfully, willfully,  mallcloasly,  and  feloni- 
ously set  fire  to.  and  caused  to  be  burned,  In 
the  nighttime,  a  certain  mercantile  ware- 
house, situated  In  Oeur  d'Alcne  City,  with 
the  intent  then  and  there  to  willfully,  mali- 
ciously, and  feloniously  destroy  said  building, 
and  caused  said  justice  of  the  peace  to  Issue 
a  warrant  for  the  apprehension  and  arrest 
of  the  plaintiff  uiwn  said  charge,  aiKl  that 
the  plaintiff  was  arrested  by  virtue  of  said 
warrant;  that  the  acts  of  said  Crandall 
therein  were  malicious  and  without  reason- 
able  or   probable   cause.    Then    follows   an 


allegation  that  on  or  about  the  lltb  day  of 
April,  1904,  the  defendanta,  contriving  and 
maliciously  Intending  to  injure  plaintiff  in 
his  good  name  and  reputation,  caused  him 
to  be  Impriaoned  virltbout  any  reasonable  or 
probable  cause  therefor,  and  wickedly  con- 
spired, combined,  and  agreed  togetlier  among 
themselves  to  prosecute  plaintiff  upon  said 
charge,  and  procured  tlie  plaintiff  to  be  ex- 
amined before  said  Justice  of  the  peace  upon 
said  charge,  and  by  said  Justice  of  the  peace 
held  over  to  answer  said  charge  at  the 
next  term  of  the  district  conrt  in  and  for 
said  county,  and  caused  bim  to  be  imprison- 
ed, informed  against,  and  prosecuted  in  said 
district  court  upon  said  charge ;  that  In  pur- 
suance of  said  conspiracy,  the  defendants 
still  contriving  and  maliciouaiy  intending  to 
injure  plaintiff  in  his  good  name  and  reputa- 
tion, and  to  cause  him  to  be  Imprisoned  with- 
out any  reasonable  cause,  therefor,  "employ- 
ed and  procured  certain  detectives  to  secure 
the  attendance  of  certain  persons  to  attmd 
l>efore  said  justice  of  the  peace  at  said  ex- 
amination and  testify  under  oatb  against 
plaintiff,  and  ttiat  said  detectives  did  accord- 
ingly procure  certain  persons  to  attend  and 
under  oath  give  false  and  perjured  testimony 
before  said  examining  magistrate  against 
plaintiff  in  said  prosecution."  It  is  also 
alleged  tiwt  the  defendants  procured  and  em- 
ployed as  private  and  special  counsel  an  at- 
torney from  Sp<Aane,  Wash.,  to  assist  in 
the  prosecution  of  the  plaintiff.  It  is  also 
alleged  that,  pursuant  to  the  said  oonspimcy, 
the  defendants,  without  reasonable  or  prob- 
able cause,  corruptly  and  wrongfully  solicit- 
ed, requested,  and  induced  said  Justice  of 
the  peace  to  hold  plaintiff  to  answer  said 
charge  and  to  fix  his  bail  In  a  sum  beyond 
his  ability  to  furnish,  and  that  the  Justice  of 
the  peace  did  so  and  fixed  bis  bail  at  $5,000: 
that  in  pursuance  of  said  conspiracy,  the 
defendants  procured  the  county  attorney  for 
said  county  to  make  and  file  in  the  district 
court  an  information  in  writing  charging  tbe 
plaintiff  with  said  crime,  and  that  there- 
after the  plaintiff  appeared  in  the  district 
court  ready  and  willing  to  stand  his  trial 
u|)on  said  information,  whereupon  tbe  county 
attorney  did,  on  the  25tb  day  of  February. 
1905,  after  consulting  and  advising  with  the 
defendants,  and  at  their  request,  did  then  and 
there  move  said  district  conrt  to  discharge 
said  plaintiff,  which  was  done,  and  the  plain- 
tiff discharged  out  of  custody,  and  that  said 
prosecution  is  wholly  ended  and  determined 
in  favor  of  the  plaintiff.  In  the  eleventh 
paragraph  of  tbe  complaint  it  Is  alleged  that 
all  of  ttie  nets  of  said  defendants  alleged  In 
tbe  complaint  "were  malicious  and  without 
any  reasonable  or  probable  cause  therefor, 
and  with  the  exception  of  the  making  and  fil- 
ing of  tbe  said  complaint  or  information  with 
said  Justice  of  the  peace  as  aforesaid,  were 
committed  by  tbe  said  defendants  Jointly." 
Then  follows  si)eclflc  allegations  of  damage. 
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and  it  is  alleged  that,  by  reason  of  the  acts 
complained  of,  the  plaintiff  has  been  dam- 
nged  In  the  sum  of  $20,000,  and  prays  Judg- 
ment for  that  amonnt.  Two  demurrers  were 
filed  by  respective  defendants,  and  the  main 
ground  of  demurrer  in  each  was  that  the 
amended  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Those 
demurrers  were  sustained  and  Judgment  of 
dismissal  was  entered.  Two  errors  are  as- 
signed: (1)  The  court  erred  in  sustaining 
said  demurrers;  and  (2)  the  court  erred  in 
entering  the  Judgment  of  dismissal. 

It  is  first  contended  by  counsel  for  de- 
fendants that,  as  the  other  defendants  did 
not  Join  with  Crandnll  In  instituting  the 
criminal  prosecution  against  the  plaintiff, 
they  cannot  be  properly  Joined  with  Crandall 
as  defendants  In  this  action.  There  is  noth- 
ing In  that  contention,  for  in  this  class  of 
cases  it  Is  not  necessary  to  prove  that  all 
of  the  defendants  were  originators  of  the 
proceedings  complained  of.  If,  after  the  pro- 
ceedings were  commenced,  they  voluntarily 
conspired  and  nmllciously  Joined  in  such 
prosecution  without  probable  cause,  they  may 
be  held  liable.  1  Klnl^aid  on  Torts,  par.  55; 
Stansbnry  v.  Fogle,  37  Md.  3(50:  Mauldtn  v. 
Ball  (Tenn.  Sup.)  58  S.  W.  248;  Dreux  v. 
Domec,  18  Cal.  83;  Plnley  v.  St.  L.  R.  & 
W.  G.  Co.,  00  Mo.  550,  13  S.  W.  87;  Porter 
V.  Martyn  (Tex.  Civ.  App.)  32  S.  W.  731. 
In  order  to  recover,  want  of  probable  cause 
and  malice  must  coexist,  and  must  be  al- 
leged and  proved. 

The  only  remaining  question  before  us  for 
decision  is  whether  the  nniendetl  complaint 
contains  facts  sufficient  to  constitute  a  cause 
of  action.  In  limine  the  action  for  malicious 
prosecution  Is  not  favored  In  law,  and  hence 
has  been  hedge<1  about  by  limitations  more 
stringent  than  in  the  case  of  almost  any  other 
net  causing  damage  to  another.  Small  t. 
McGovern  (Wis.)  04  N.  W.  Oil;  Grant  v. 
Deuel,  38  Am.  Dec.  228.  In  order  to  recover 
in  this  action  the  plaintiff  must  allege  and 
prove  (1)  that  there  was  a  prosecution;  (2) 
that  it  termlnatiHl  in  favor  of  the  plaintiff; 

(3)  that  the   defendants  were  prosecutors; 

(4)  that  they  were  actuated  by  malice;    (5) 


tbat  there  was  a  want  of  probable  cause: 
and  (6)  the  amount  of  damages  that  plaintiff 
has  sustained. 

Upon  a  careful  consideration  of  the  allega- 
tions of  the  complaint,  we  conclude  that  they 
state  a  cause  of  action.  The  judgment  and 
the  order  sustaining  the  demurrers  must  be 
set  aside,  and  the  case  remanded  with  in- 
structions to  the  trial  court  to  permit  the 
defendants  to  answer  within  a  reasonable 
time.  Costs  of  this  appeal  are  awarded  to 
the  appellant. 

STOCKSLAGER,  C.  J.,  and  AILSIIIE,  J., 
concur. 


nORXER  V.   CnAJIBERLAlN  et  al. 
(Supreme    Court    of    Idaho.    April    18,    lOOC.) 

Apt)eal  from  District  Court,  Kootenai 
County;  Ralph  T.  Morgan,  Judge. 

Action  by  Fred  J.  Horner  against  A.  V. 
Chamberlain  and  others.  Judgment  for  de- 
fendants,  and   plaintiff  appeals.     Reversed. 

R.  E.  McFarland,  for  appellant  McGlear 
&  Burgan  and  Robert  H.  Elder,  for  respond- 
ents. 

SULLIVAN,  J.  This  action  was  commen- 
ced to  recover  damages  for  malicious  prose- 
cution, and  the  pleadings  and  questions  In- 
volved herein  are  substantially  the  same 
as  In  the  case  of  Wm.  J.  RiLssell,  Appellant 
V.  A.  V,  Chamberlain  et  al.,  Respondents,  de- 
cided at  this  term  of  this  court,  and  reported 
In  85  Pac.  926,  and  by  stipulation  of  counsel 
this  case  was  to  follow  the  decision  in  the 
said  case  of  Russell  v.  Chamberlain.  On  the 
authority  of  that  case,  the  Judgment  in  this 
case  must  be  reversed,  and  the  case  remand- 
ed, with  direction  to  the  trial  court  to  over- 
rule the  demurrers  and  to  give  the  respond- 
ents a  reasonable  time  In  which  to  answer. 
Costs  awarded  to  appellant. 

STOCKSI^AGER,  C.  J.,  and  AILSHIB,  J., 
concur. 
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WILSON  V.  DOYLE. 
(Supreme   Court   of   Idaho.     April   IS,    1906.) 

1.  Justices  or  the  Peace — Appeal — Bond — 
Stay. 

Where  an  appeal  is  taken  from  a  justice's 
court  and  the  appellant  claims  a  stay  of  pro- 
ceedings, under  section  4842,  Uev.  St.  1S87,  it 
is  necessary  to  give  two  obligations  (which  may 
both  be  in  the  same  undertaking) ;  one  in  the 
sum  of  $100,  to  cover  costs  of  the  appeal,  and 
the  other  in  twice  the  amount  of  the  judgment, 
including  costs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of  the  Peace,  H  5.jO,  606.] 

2.  Same— Sufficiency. 

An  undertaking  in  twice  the  amount  of  the 
Judgment,  including  costs,  for  the  stay  of  pro- 
ceedings is  ineffectual  for  any  purpose  where 
there  is  no  obligation  "for  the  payment  of  the 
costs  on  the  appeal,"  and  in  such  case  the  appeal 
is  iH-operly  dismissed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Kootenai  Coun- 
ty ;   Ralph  T.  Morgan,  Judge. 

Action  by  T.  H.  Wilson  against  AVilUam 
Doyle.  From  a  Judgment  for  plaintiff  before 
a  ju^itice,  dcfend.tnt  appeals,  and  on  dis- 
missal of  the  appeal  by  the  district  court  ap- 
pealed to  the  Supreme  Court.    Atllrmed. 

Chas.  L.  Heitman,  for  ai>pellant.  Tbos.  M. 
Wilson,  in  pro.  per. 


AILSHIE,  J.  This  case  was  instituted  In 
the  Justice's  court  of  Harrison  precinct 
Kootenai  county.  Judgment  was  entered  for 
the  plaintiff,  and  the  defendant  appealed  to 
the  district  court  On  motion  of  the  plaintiff 
the  appeal  was  dismissed  by  the  district 
com-t  and  judgment  of  dismissal  was  there- 
upon entered,  from  which  the  defendant  has 
appealed  to  this  court.  It  is  contended  by 
the  resiMndeut  here  that  the  appeal  was  prop- 
erly dismissed  for  the  reason  that  the  defend- 
ant and  appellant  failed  to  give  an  under- 
taking on  appeal  as  provided  by  section 
4842,  Rev.  St.  1887,  and  if  that  contention  is 
correct  the  Judgment  of  the  lower  court  in 
dismissing  the  appeal  should  be  affirmed. 
'J.  he  Judgment  entered  in  the  Justice's  court 
was  for  .?SO.GO,  principal,  and  ?3.80  costs. 
The  undertaking  on  appeal  was  given  for 
the  sum  of  $200.  The  conditions  of  the  un- 
dertaking which  are  material  to  the  consid- 
eration of  the  bond  under  dlscxLssion  are 
as  follows:  "And,  whereas,  the  above  de- 
fendant Is  desirous  of  appealing  from  the 
decision  of  said  Justice  to  the  district  court 
at  Rathdvnni,  In  and  for  the  county  of 
Kootenai,  state  of  Idaho,  and  a  stay  of  pro- 
ceedings is  claimed:  Now,  if  the  above  de- 
fendant, AVilliam  Doyle,  shall  well  and  truly 
pt.y,  or  cause  to  be  paid,  the  amount  of 
said  Judgment  and  all  costs,  and  obey  any 
order  the  said  dlistrict  court  may  make  there- 
in, if  the  said  appeal  be  witlldra^^•n  or  dis- 
missed, or  pay  the  amount  of  any  Judgment, 
and  all  costs  that  may  be  recovered  against 
the  said  district  court  then  this  obligation 


to  be  null  and  void ;  otherwise  to  remain  in 
full  force  and  virtue." 

The  appellant  contends  tliat  while  the  under- 
taking was  not  sufficient  to  stay  proceedings 
in  the  Justice's  court  that  it  did  constitute 
a  sufficient  undertaking  ou  appeal.  Respond- 
ent, on  the  other  hand,  contends  that  under 
section  4842,  the  undertaking  is,  if  anything, 
merely  a  stay  bond  and  Is  In  no  respect  an 
appeal  bond.  The  Supreme  Court  of  Cali- 
fornia in  ilcConky  v.  Superior  Court  of  Ala- 
meda County,  50  Cal.  83,  in  construing  sec- 
tion 978  of  the  Code  of  Civil  Procedure  of 
that  state,  which  is  the  same  as  section  4842 
of  our  statute,  held  that  "the  word  'or'  in 
section  978  of  the  Civil  Code  of  Procedure, 
Joining  the  clauses  referring  re^>ectlvely  to 
the  undertaking  for  costs  on  appeal  and  an 
undertaking  for  a  stay  of  proceedings,  Is  to 
be  read  'and,'  and  In  all  cases  the  former 
undertaking  is  essential."  Our  own  Supreme 
Court  in  Numbers  v.  Rocky  Mountain  Bell 
Tel.  Co.,  7  Idaho,  408,  C3  Pac.  381,  said: 
"We  think  It  is  best,  however,  to  suggest 
that  said  section  4842  of  the  Revised  Stat- 
utes, of  1S87,  requires,  in  cases  of  appeal 
from  Justices'  courts  to  the  district  court, 
where  execution  of  the  Judgment  Is  to  l>e 
stayed,  two  obligations  [maj'be  in  the  same 
undertakiug] ;  one  in  the  sum  of  |100  to 
cover  costs  of  appeal,  the  other,  for  double 
the  amount  of  the  Judgment  and  costs  in 
the  Justice  court  to  secure  the  payment  of 
whatever  Judgment  and  costs  may  finally  be 
recovered  by  the  respondent  against  the  ap- 
pellant" It  is  clearly  apparent  from  the  con- 
text of  section  4842,  that  where  an  appellant 
seeks  a  stay  of  proceedings.  It  is  necessary 
to  have  two  obligations — which,  of  course, 
may  both  be  in  the  same  undertaking;  one 
to  cover  costs  of  appeal,  and  the  other  in 
double  the  amount  of  the  Judgment  and  costs 
entered  In  the  lower  court  In  this  case  the 
undertaking  Is  not  sufficiently  large  for  lK>th 
purposes.  The  obligation  of  the  sureties  on 
the  bond  is  to  pay  the  Judgment  including 
costs,  entered  In  the  lower  court  or  the 
amount  of  any  judgmeut  and  costs  entered 
in  the  appellate  court  The  statute,  however, 
requires  un  appeal  bond  in  the  sum  of  $100 
"for  the  payment  of  the  costs  on  the  appeal," 
which  is  an  entirely  different  thing  from  the 
payment  of  the  Judgment  and  costs  entered 
in  the  lower  court  The  undertaking  given 
in  this  case  would  doubtless  be  sufflcieut 
for  a  stay  of  proceedings,  but  since  there 
is  no  tmdertaklng  ou  appeal,  there  Is  nothing 
to  be  stayed.  The  bond  Is  not  a  suIHcient 
appeal  bond.  It  Is  too  indefinite  and  uncer- 
tain a  construction  that  would  make  It  cover 
the  appeal. 

We  therefore  conclude  that  there  was  no 
error  In  the  district  court  dismissing  the 
appeal,  and  the  Judgment  will  therefore  be 
affirmed.     Costs  awarded  to  respondent 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 
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(149  Cal.  to) 

McCONNELL   t.   CORONA    CITY    WATBE 
CO.  (two  cases).    (U  A.  1,495,  1,496.) 

(Supreme  Court  of  California.    March  27,  1906. 
Rehearing  Denied  Julr  9,  190&) 

1.  Co:«TRACTS— COJrPESSATIOW— EXTBA    WOBK. 

Where  plaintiff  contracted  to  construct 
a  tunnel  according  to  specifications  of  the  en- 
gineers of  defendant  and  agreed  that  the  tun- 
nel should  be  timbered  in  a  thoroughly  work- 
manlilie  and  practical  manner  to  protect  it 
against  outward  and  inward  pressure,  and  de- 
fendant furnished  the  materials,  and  during 
the  process  of  the  work  plaintiff  protested  that 
tb<»  timber  furnished  was  defective  and  the 
specifications  insufficient,  he  was  not  responsible 
for  the  caving  in  of  the  tunnel,  but  was  entitled 
to  recover  for  extra  repair  work  rendered 
Decessary  thereby. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  11, 
Cent.  Dig.  Contracts,  {{  1428,  1429.] 

2.  Appeal— DisposiTiow  of  Cause— MODm- 

CATIOn  or  JUDOHERT. 

In  an  action  for  work  performed  under  a 
contract  for  construction  of  a  tunnel,  where 
the  judgment  awarded  an  amount  greater  than 
the  plaintiff's  evidence  showed  that  his  ex- 
penditures amounted  to,  the  judgment  will  be 
modified  by  deducting  the  difference. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  IS  4498-4501.] 

S.  Damages — Breach  of  Contbaot — Pbospec- 
TivE  Profits. 

In  an  action  for  breach  of  a  contract  for 
the  construction  of  a  tunnel,  in  that  the  de- 
fendant prevented  its  completion,  where  the 
OTidence  showed  that  the  plaintiff  was  receiving 
a  profit  of  a  certain   amount  per  foot  in  the 

ereparing  of  soil  be  was  working,  and  the  num- 
er  of  feet  remaining  to  be  dug,  the  prospective 
Srofits  were  a  proper  element  of  damage  for  the 
efendant's  breach  of  contract. 

Department  2.  Appeal  from  Superior 
Court,  Riverside  County;  J.  S.  Noyes,  Judge. 

Actions  by  A.  Lk  McConnell  agaiust  the 
Corona  City  Water  Company.  From  judg- 
ments in  favor  of  the  piaintiff,  defendant  ap- 
peals.   Modified. 

E.  W.  Freeman  (A.  D.  Laugblin,  of  coun- 
sel), for  appellant.  3.  V.  Haunon  and  Mon- 
day &  Redd,  for  respondent 


HENSHAW,  J.  Plaintiff  engaged  himself  to 
build  for  defendant  a  tunnel  "in  a  good,  sub- 
stantial, and  workmanlike  manner  to  com- 
pletion," as  far  as  the  defendant  might  di- 
rect; "It  being  the  intention  to  construct  the 
said  tunnel  for  the  distance  of  about  1,200  feet 
to  the  artesian  wells,  unless  water  In  suffi- 
cient quantities  is  encountered  before  reaching 
that  point"  It  wns  stipulated  "that  said 
ttmnel  shall  be  constructed  on  the  grades  and 
according  to  the  specifications  of  the  engi- 
neers of  the  party  of  the  second  part  in  charge 
of  the  work.  The  tunnel  will  be  timbered  In 
a  thoroughly  workmanlike  and  practical 
manner  so  as  to  protect  against  outward 
and  also  Inward  pressure."  The  defendant 
agreed  to  fnmlsh  all  the  lumber  needed  and 
required  by  the  plaintiff  for  the  tunnel,  the 
lumber  to  be  delivered  on  the  ground  at  the 
•bafts  where  It  was  to  be  used.  The  defend- 
ant also  agreed  to  make  progress  payments 
85  P.— 58 


during  the  performance  of  the  work  on  tiw 
first  of  each  and  every  month  of  75  per  cent 
of  the  work  completed  during  the  previous 
month  at  the  agreed  rate.  Work  was  prose- 
cuted under  this  contract  until  some  764  feet 
of  tunnel  had  been  driven,  the  progress  pay- 
ments being  made  upon  the  report  of  defend- 
ant's engineers.  At  this  point  of  the  work 
the  tunnel  caved,  and  repair  work  upon  It 
became  necessary.  This  work  was  done  by 
the  plaintiff.  The  case  L.  A.  No.  1,496  Is  to 
recover  from  defendant  the  value  of  such 
woi4:  done  up  to  March  20,  1902.  The  other 
action  (L.  A.  No.  1,495)  is  for  similar  work 
done  after  that  date,  and  also  for  damages 
for  loss  of  estimated  profits  occasioned  by 
defendant's  failure  and  refusal  to  allow  plain- 
tiff to  proceed  and  complete  the  tunnel. 

The  action  L.  A.  No.  1,496,  for  convenience, 
may  first  be  considered.  Plaintiff  recovered 
judgment  in  the  sum  of  $2,000  as  the  value  of 
such  extra  work,  and  thedefendant  appeals. 
Its  principle  contention  is  thnt  the  contract  for 
the  construction  of  the  tunnel  was  entire  and  in- 
divisible; that  under  it  notwithstanding  the 
provision  for  partial  payments,  as  the  work 
progressed.  It  became  the  duty  of  plaintiff  to 
turn  over  to  defendant  a  completed  tunnel, 
driven  and  supported  In  a  thoroughly  work- 
manlike manner,  in  particular,  that  plain- 
tiff had  agreed  to  timber  the  tunnel  In  a 
thoroughly  workmanlike  and  practical  man- 
ner so  as  to  protect  against  outward  and  In- 
ward pressure;  that  the  caving  of  the  tunnel 
afforded  evidence  that  it  was  not  properly 
timbered;  that  it  became  the  duty,  therefore, 
of  the  plaintiff,  at  his  own  cost  to  do  this  re- 
pair work;  that  it  was  repair  work  within 
the  terms  of  the  contract  for  which,  treat- 
ing the  contract  as  Indivisible,  plaintiff  had 
no  cause  of  action,  and  the  cost  of  which  be 
should  himself  have  borne.  In  support  of 
this  position,  appellant  cites  many  cases  such 
as  Cox  V.  W.  P.  R.  R.  Co.,  44  Cal.  18;  Boyle  v. 
Agawan  Canal  Co.,  33  Am.  Dec.  749;  Seguln 
V.  Debon,  5  Am.  Dec.  735,  to  the  effect  that 
where  a  contractor  agrees  to  do  certain  work, 
as  the  grading  of  a  certain  section  of  rail- 
road, in  the  first  case,  or  the  construction  of 
a  certain  part  of  a  canal,  as  in  the  second 
case,  even  though  the  contracts  may  provide 
for  progress  payments,  such  contracts  are  en- 
tire and  the  provision  for  progress  payments 
does  not  make  them  divisible.  The  sound- 
ness of  these  cases  and  of  the  proposition  of 
law  which  they  enunciate  are  not  to  be 
doubted,  and  in  the  case  at  bar  If  the  ques- 
tion were  whether  the  contract  for  the  con- 
struction of  this  tunnel  was  entire  and  in- 
divisible, there  would  be  no  hesitation  in  say- 
ing that  it  was.  But  this  conclusion  does 
not  advance  us  In  the  determination  of  the 
real  question  in  dispute  between  the  parties. 
That  question  may  be  thus  stated:  Treating 
the  contract  as  entire,  was  the  extra  work 
necessitated  by  the  caving  of  the  tunnel,  work 
within  the  contemplation  of  the  contract,  for 
which,  therefore,  the  contractor  was  entitled 
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to  no  remnneratJon,  or  waa  It  work  without 
the  contemplation  of  the  contract,  for  the 
doing  of  -which  he  is  entitled  to  compensa- 
tion? To  answer  this  question,  in  addition 
to  the  provisions  of  the  contract,  resort  must 
be  had  to  the  evidence.  First,  as  to  the 
terms  of  the  contract.  It  will  be  noted  ttat 
while  the  contractor  agrees  to  tlml)er  In  a 
thoroughly  workmanlike  and  practical  man- 
ner, so  as  to  protect  against  outward  and  al- 
so Inward  pressure,  he  Is  controlled  In  this 
by  the  further  provisions  that  the  tunnel  la 
to  be  constructed  according  to  the  speclfl- 
cations  of  the  engineers  of  the  company  In 
charge  of  the  work,  and  that  the  material  for 
timbering  Is  to  be  furnished  him  by  defend- 
ant. The  evidence  shows  that  the  plaintiff 
did  drive  the  tunnel  and  timber  it  under  the 
directions  and  specifications  of  the  super- 
vising engineers  of  defendant;  tliat  pvofrress 
payments  were  made  upon  the  certificate  of 
tbt  engineers  of  the  completion  according  to 
the  terms  of  the  contract  of  certain  portions 
of  the  tunnel;  that  the  contractor  complained 
of  the  Inferior  quality  of  the  timber  which 
defendant  persisted  In  delivering  to  him,  and 
of  the  inadequacy  of  the  timber  work  which 
the  engineers  directed  should  be  done,  all 
without  avail;  that  he  was  obliged  to  use 
the  inferior  lumber  which  was  furnished: 
and  that  the  timbering  was  done  under  the 
directions  of  and  to  the  satisfaction  of  de- 
fendant's engineers,  tinder  such  circum- 
stances, notwithstanding  that  the  contract 
is  Indivisible,  there  can  be  no  hesitation  in 
saying  that  the  contractor's  responsibility  for 
any  completed  portion  of  the  work,  so  done 
under  the  direction  and  to  the  satisfaction 
of  the  engineers,  relieves  htm  from  responsi- 
bility for  such  an  accident  as  that  which  be- 
fell, that  the  responsibility  for  such  action 
must  rest  on  the  defendant,  and  that  not- 
withstanding that  the  contract  was  entire 
and  indivisible,  plaintiff  was  under  no  more 
compulsion  to  perform  the  extra  work  of  re- 
pairing the  cave  in  the  tunnel  so  opcnrrlng 
than  he  would  have  been  if  it  had  been  oc- 
casioned by  a  willful  act  of  destruction  uj)- 
on  the  part  of  the  defendant.  The  work  be- 
came necessary  to  enable  the  contractor  to 
proceed  under  his  contract.  It  was  occa- 
sioned by  the  failure  of  the  defendant  to 
furnish  suitable  timbers  and  by  the  mistake 
of  their  engineer  as  to  the  strength  of  the 
timbering  required.  As  the  contractor  was 
doing  his  work  under  the  directions  and 
specifications  of  those  engineers  he  cannot 
be  held  responsible  for  their  errors  or  mis- 
calculations. 

Appellant  further  contends  that  while  the 
court  awarded  a  judgment  In  the  sum  of 
$2,000  for  the  value  of  the  work  and  labor  so 
done  up  to  the  20th  of  March,  1902,  the  un- 
disputed evidence  offered  oy  plaintiff  him- 
self shows  that  only  $1,024.60  was  actually 
80  expended.  To  this  contention  respondent 
makes  no  answer,  and  the  record  seems  to 
bear  out  appellant's  position  in  this  regard. 


It  is  not  necessary,  however,  that  a  new  trial 
should  be  ordered.  It  is  sufficient  to  order, 
and  it  is  ordered,  that  the  Judgment  be  mod- 
ified in  this  regard,  with  an  allowance  to 
plaintiff  of  the  sum  of  $1,024.60,  instead  of 
$2,000,  and  that,  as  so  modified,  it  stands 
affirmed.  The  appellant  will  recover  tais 
costs  upon  this  appeal. 

L.  A.  No.  1,495.  The  complaint  in  this  ac- 
tion charged  In  two  counts:  The  first  for 
the  value  of  the  extra  labor  performed  as  in 
L.  A.  No.  1,496.  after  March  20,  1902;  the 
second,  for  the  profits  of  which  the  contractor 
was  deprived  hy  the  refusal  of  the  defendant 
to  allow  him  to  proceed  with  the  construc- 
tion of  the  tannel  to  its  completion  as  con- 
templated in  their  agreement.  The  court  al- 
lowed $1,024.60  as  the  value  of  such  labor, 
whereas  the  record  discloses  that  the  only 
testimony  in  relation  thereto  was  that  of- 
fered by  the  plaintiff  himself,  and  his  Items 
of  expenditure  show  an  aggregate  of  $898.10. 
There  must  be  a  modification  of  the  judgment 
in  this  regard  by  the  difference  between 
$1,024  and  $896.10. 

The  second  covmt  sets  np  a  breach  of  the 
contract  by  defendant  in  refusing  and  neg- 
lecting to  furnish  the  additional  lumber  need- 
ed and  required  by  plaintiff  in  timbering  the 
tunnel,  by  which  neglect  and  refusal  the  de- 
fendant rendered  it  Impossible  for  the  plain- 
tiff to  perform  his  part  of  the  contract  The 
court  found,  upon  suflUcient  evidence,  that 
the  defendant  did  violate  its  contract  In  this 
regard,  and  as  the  fnmlshlng  of  suitable 
timber  when  required  by  the  contractor  was 
a  material  part  of  defendant's  agreement, 
the  breach  justified  the  plaintiff  In  treating 
the  contract  as  at  an  end.  One  who 
has  been  injured  by  a  breech  of  con- 
tract has  an  election  to  pursue  any  of 
three  remedies.  He  may  treat  the  contract 
OS  rescinded  and  may  recover  upon  a  quan- 
tum meruit  so  far  as  he  has  performed;  or 
he  may  keep  the  contract  alive,  for  the  benefit 
of  both  parties,  being  at  all  times  ready  and 
able  to  perform;  or,  third,  he  may  treat  the 
repudiation  as  putting  an  end  to  the  contract 
for  all  purposes  of  performance,  and  sue  for 
the  profits  he  would  have  realized  If  he  had 
not  been  prevented  from  performing.  In  this 
last  case,  the  contract  would  be  continued 
In  force  for  that  purpose.  7  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  152;  Fountain  v. 
Semi-Tropic  L.  &  W.  Co.,  99  Cal.  680.  U 
Pac.  497.  It  was  the  last  of  these  remedies 
which  plaintiff  elected  to  adopt  and  pursue. 
But  appellant  contends  that  his  damages  for 
loss  of  prospective  profit  are  too  speculative 
and  remote  to  justify  the  award  which  the 
court  made,  and  cites  numerous  cases  where 
this  and  other  courts  have  refused  to  allow 
prospective  profits  as  an  element  of  damages 
upon  the  ground  that  they  were  too  specula- 
tive and  remote.  Such  is  the  undoubted  role, 
but  it  is  to  be  noted  that  this  Is  not  an  ob- 
jection to  the  Inclusion  of  profits  as  a  prop- 
er element  of  damages,  but  is  a  declaration 


Digitized  by 


Google 


Cal.) 


DABLmaXON  T.  BUTLEiB. 


931 


merely  that  when  they  are  too  Bpeculative 
and  remote  to  be  capable  of  anything  like 
reasonable  ascertainment,  when  they  are  col- 
lateral merely  and  do  not  arise  directly  or 
l}y  natural  consequence  out  of  the  tort  com- 
plained of,  they  cease  to  become  a  proper 
«lemeut  in  the  admeasurement  of  damages. 
No  one  may  contest  the  soundness  of  this 
principle,  but  the  converse  of  it  is  equally 
true,  that  where  prospective  profits  are  not 
too  speculative  and  remote,  where  they  do 
arise  directly  and  as  a  natural  consequence 
out  of  the  Injury,  they  are  always  allowed 
as  an  element  of  damage.  Says  this  court  in 
Shoemaker  v.  Acker,  116  Cal.  241,  48  Pac.  84: 
■"An  examination  of  the  authorities  will  show 
that  the  cases  in  which  future  profits  were 
rejected  as  'speculative'  or  'too  remote'  were 
cases  where  the  asserted  future  profits  were 
«ntirely  collateral  to  the  subject-matter  of 
the  contract,  and  not  consequences  flowing  in 
a  direct  line  from  the  breach  of  such  con- 
tract"  And  again  in  Martin  v.  Deetz,  102 
Cal.  55,  36  Vac.  368.  41  Am.  St.  Rep.  151.  the 
syllabus,  correctly  summarizing  the  views  of 
this  court,  declares  that  remote  results  pro- 
'duced  by  intermediate  sequences  of  cause  are 
t>eyond  the  reach  of  any  just  or  practical 
rule  or  damages,  and  financial  embarrassment 
and  loss  of  prospective  profits  are  too  remote, 
■contingent,  speculative.  Indirect,  and  uncer- 
tain to  come  within  a  legal  measure  of  dam- 
ages for  an  alleged  wrong  in  refusing  to  act 
as  a  director  of  a  corporation  and  Inducing 
others  not  to  participate  In  the  organization. 
An  Instructive  analysis  of  the  question  and 
of  the  cases  is  found  in  Howard  v.  Stilwell 
&  Blerce  Mfg.  Co..  189  V.  8.  200,  11  Sup.  Ct 
500,  35  L.  Ed.  147.  But  where,  as  in  this 
case,  the  loss  of  profit  can,  with  reasonable 
certainty  be  shown,  both  as  to  the  fact  and 
as  to  the  amount,  such  loss  of  profits  is  prop- 
erly an  element  of  damage.  Thus,  says  this 
court,  m  Fountain  v.  Semi-Tropic  L.  &.  W. 
Co.,  99  Cal.  680,  34  Pac,  498.  "If,  however, 
the  breach  be  of  a  covenant,  the  nonperform- 
ance of  which  will  render  it  impoBslble  for 
the  other  party  to  perform,  or  will  frustrate 
the  whole  purpose  of  the  contract  on  bis  part 
•  •  •  he  may  decline  to  proceed  in  per- 
formance and  sue  for  damages,  in  which 
case  he  may  recover  all  loss  occasioned  by 
the  breach,  including  profits  he  would  have 
made  if  the  contract  bad  been  performed." 
And  says  Sutherland  (Damages,  vol.  1,  p. 
113):  "A  party  to  a  contract  is  entitled  to 
recover,  against  the  other  party  who  violated 
It,  damages  for  the  profits  he  would  have 
made  ont  of  It  had  it  been  performed.  It 
is  no  objection  to  their  recovery  that  they 
cannot  be  directly  and  absolutely  proved.  In 
the  nature  of  things,  the  defendant  having 
prevented  such  profits,  direct  and  absolute 
proof  Is  impossible."  And,  still  further  (vol. 
1,  pp.  117, 118),  the  same  learned  author  very 
justly  says:  "Where  a  party  has  contracted 
to  perform  labor  from  which  a  profit  Is  to 
spring  as  a  direct  result  of  the  work  done  at 


a  contract  price,  and  he  Is  prevented  from 
earning  this  profit  by  the  wrongful  act  of 
another  party,  the  loss  of  this  profit  is  a 
direct  and  natural  result  which  the  law  will 
presume  to  follow  the  breach  of  the  contract; 
and  he  is  entitled  to  recover  It  without  spe- 
cial allegations  In  his  declarations.  This  he 
win  be  entitled  to  establish  by  showing  bow 
much  less  than  the  contract  price  it  will  cost 
to  do  the  work  or  perform  the  contract" 
Plaintiff  showed  that  in  the  character  of  the 
soil  through  which  he  was  tunneling — ^water- 
bearing soil — his  profit  over  and  above  the 
contract  price  was  $4.40  per  foot  The  court 
found  upon  evidence  that  there  was  about 
1,422  feet  of  tunnel  yet  to  be  dug,  and  gave 
judgment  for  the  profits  upon  this  at  tD« 
rate  of  $4.40  per  foot  It  Is  true  that  the 
character  of  the  soil  might  have  changed  in 
that  distance,  and  with  the  change  ht  the 
character  of  the  soil  to  nonwater-bearing,  the' 
profits  of  the  contractor  might  have  been  de- 
creased. It  is  true,  also,  that  water  in  suffi- 
cient quantities  might  have  been  encountered 
before  1,422  feet  additional  had  been  driven. 
In  which  case,  under  the  contract  the  defend- 
ant had  the  right  to  order  a  cessation  of  the 
work ;  but  as  these  were  matters  which  could 
not  be  determined  except  by  a  completion  of  the 
contract,  which  defendant's  conduct  had  pro- 
hibited, the  court  was  justified  in  accepting 
the  evidence,  which  under  the  drcumstanees 
was  the  best  and  most  convincing  that  could 
be  offered. 

The  judgment  In  L.  A.  No.  1,495  is  there- 
fore modified  by  reducing  the  amount  al- 
lowed for  extra  work  from  $1,024  to  $898.10. 
and  in  all  other  respects  it  stands  affirmed. 
The  appellant  will  recover  its  costs  upon  this 
appeal. 


We     concur: 
LAND,  J. 


LORIGAN,     J.;     McFAR- 


7  Cal.  Unrep.  Ut 
DARLINGTON  v.  BUTLER   (KOIIN.  Inter- 
vener). 

(Court   of   Appenl,   Third  District   California. 
March  1,  1906.) 

Appe.m>-Dismissai,. 

The  consideration  of  a  motion  to  dismiss 
an  Appeal  by  an  intervener,  on  the  ground  that 
he  is  not  a  party  aggrieved,  will  be  postponed, 
where  gome  of  the  questions  Involved  in  the 
appeal  will  have  to  be  considered  In  determin- 
ing the  motion. 

fEd.  Note. — For  cases  in  point  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3161-316a] 

Appeal  from  Superior  Court  El  Dorado 
County;  N.  D.  Arnot  Judge. 

Action  by  Abe  Darlington  against  Sarah 
Butler;  Nathan  L.  Kohn,  Intervener.  From 
the  judgment  rendered,  the  intervener  ap- 
peals. Original  application  to  dismiss  appeal. 
Consideration   postponed. 

Wm.  F.  Bray,  for  appellant  Chas.  A. 
Swisler,  for  respondent 
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BUCKLES,  J.  This  is  an  original  appli- 
cation to  dismiss  tlie  appeal  pending  In  this 
court,  brought  here  by  Nathan  Ii.  Kohn,  the 
Intervener  In  the  court  below.  The  motion 
is  made  by  the  resix>ndent  upon  the  ground 
that  said  Intervener  Is  not  a  party  aggrieved 
by  the  judgment  and  order  appealed  from, 
and  that  he  has  no  right  to  appeal.  As  some 
of  the  questions  involved  In  the  appeal  would 
have  to  be  considered  In  determining  this  mo- 
tion, we  think  the  further  consideration  of 
the  motion  should  be  postponed,  and  be  taken 
up  with  the  appeal  when  it  Is  presented. 

It  Is  therefore  ordered  that  the  determina- 
tion of  the  motion  to  dismiss  the  appeal  be 
postponed,  to  be  taken  up  with  the  appeal 
when  said  appeal  Is  presented  and  determined 
at  that  time. 


We  concur: 
LIX,  J. 


CHIPMAN,  P.  J.;  McLAUGH- 


3  Cal.  App.  382 
SOUTHERN  CALIFORNIA  RY.   CO.   v. 
O'DONNELIi. 

(Court  of  Appeal,  Second  District,  California. 
April  4,  1006.) 

1.  Mines  and  Minerals— Lode  Mining  Lo- 
cation—Actions  —  Findings  —  Constbuc- 
stbuction. 

Where,  in  an  action  to  det<>nnine  adverse 
interests  in  real  property,  defendant's  claim  to 
the  property  was  based  solely  on  a  lode  mining 
location,  a  finding  that  defendant  ever  since 
the  spring  of  1883  was  and  had  been  the  owner 
and  in  possession  of  a  specific  portion  of  the 
disputed  premises  was  an  implied  finding  that 
tlie  mineral  location  was  actually  made  in 
188.3,  as  alleged,  that  the  land  was  mineral  in 
its  character,  that  the  claim  was  properly  monu- 
mented,  that  the  annual  work  was  done  thereon 
as  provided  by  law  and  the  mining  regulations, 
and  that  the  claim  was  not  abandoned. 

2.  APPEAL/— Findings  of  Coubt— Conclusivb- 

NENS. 

Where  on  an  appeal  there  is  evidence  in 
the  record  tending  to  support  each  of  certain 
implied  findings  of  the  court,  the  facts  so 
found  are  to  be  considered  as  established. 

[Ed.   Note. — For  cases  in  point,   see   vol.   3, 
Cent.  Dig.  Appeal  and  Error,  §  3979.] 

3.  Mines  and  Minerals— Federal  Right  of 
Way  Act— ^Iap  of  Location— Filing-In- 
tervening Right."?. 

Right  of  Way  Act  Cong.  March  3,  1875, 
c.  152.  18  Stat.  482  [U.  S.  Corap.  St.  1901, 
p.  loCiS].  provides  for  the  granting  of  a  right 
of  way  through  the  public  lands  to  any  railroad 
company,  etc.,  and  in  section  4  (18  Stat.  483 
[U.  S.  Comp.  St.  1901,  p.  15C9])  that  any  rail- 
road desiring  to  secure  the  benefits  of  the  act 
shall,  within  a  certain  time,  file  with  tlie  regis- 
ter of  the  land  oflice  for  the  district  where  such 
land  is  located,  a  profile  of  its  road,  and  that, 
on  the  approval  thereof  by  the  Secretary  of  the 
Interior,  the  same  shall  be  noted  on  the  plats 
in  said  office,  and  thereafter  all  such  lands 
over  which  such  right  of  way  shall  pass  shall 
be  disposed  of  subject  thereto.  Rev.  St.  U. 
S.  i  2.'!22  [U.  S.  Comp.  St.  1001,  p.  142o].  de- 
clares that  the  locators  of  all  minmg  locations 
shall  have  the  exclusive  right  of  possession  and 
enjoyment  of  all  of  the  surface  included  with- 
in the  lines  of  their  location.  Held,  that  prior 
to  tlip  filing  of  a  right  of  way  map  of  definite 
locution  and  the  approval  thereof,  as  provided 
in  said  section  4,  the  lands  covered  by  the  map 


were  free  from  t1>e  right  of  way  and  subject 
to  mineral  location. 

4.  Sake— Rights  of  Locatobs. 

The  rights  of  one  entering  upon  the  public 
domain  and  locating  and  working  a  mineral 
claim  are  of  as  high  order  as  those  of  a  settler, 
each  of  whom  is  in  possession  under  rights  in- 
itiated which  may  by  the  observation  of  pre- 
cedent conditions  ripen  into  the  right  to  a 
final  patent. 

[M.  Note. — For  cases  in  point,  see  vol.  34, 
C!ent  Dig.  Mines  and  Minerals,  H  66,  68.] 

5.  Same— Area  of  LocATioif- Lises. 

Where  the  vein  within  a  mining  claim 
ran  in  a  northerly  and  southerly  direction,  and 
the  location  was  crosswise  of  the  vein,  the 
side  lines  were  really  end  lines,  considering 
the  direction  of  the  lode  on  the  surface,  and 
the  rights  of  the  locators  were  restricted  (o 
the  area  within  the  side  lines  300  feet  on  each 
side  of  the  vein  or  lode. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Mines  and  Minerals,  g  76.] 

Appeal  from  Superior  Ourt,  San  Bernard- 
ino County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  the  Southern  Califoniia  Rail- 
way Company  against  Charles  O'Donnell. 
From  a  Judgment  for  defendant,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

T.  J.  Norton  and  U.  T.  Clotfelter,  for  ap- 
pellant.   Henry  M.  Willis,  for  respondent. 

ALLEN,  J.  Action  to  determine  adverse  in- 
terests in  real  property.  Findings  and  judg- 
ment In  favor  of  defendant  as  to  certain  of 
the  premises  described,  from  which  plaintiff 
appeals,  as  well  as  from  an  order  denying  a. 
new  trial. 

The  claim  of  defendant  to  the  property 
is  based  solely  npon  a  lode  mining  location. 
The  finding  of  the  trial  court  that  defendant; 
ever  since  the  spring  of  1883,  was  and  has 
been  the  owner  of  and  In  possession  of  a 
specific  portion  of  the  disputed  premises  can 
only  be  taken  as  impliedly  finding  that  the 
mineral  location  was  actually  made  in  1883, 
as  alleged ;  that  the  land  was  mineral  in  Its 
character ;  that  the  claim  was  properly  mon- 
umented;  that  the  annual  work  was  done 
thereon  as  provided  by  law  and  the  mining 
regulations;  and  that  tbe  claim  was  not 
abandoned.  Trevaskls  y.  Peard,  111  CaL 
603,  44  Pac.  246.  Evidence  appears  in  tbe 
record  tending  to  tbe  support  of  each  of  such 
implied  findings  and  to  tbe  general  finding 
to  the  extent  of  tbe  ground  covered  by  the 
mineral  location;  and  upon  this  appeal  we 
must  accept  those  facts  as  established. 

The  principal  contention  of  appellant  Is 
that,  notwithstanding  the  entry  and  location 
of  defendant's  mine,  under  the  act  of  Con- 
gress known  as  "the  right  of  way  act,"  ap- 
proved March  3,  1870,  c.  152,  18  Stat.  482 
[U.  S.  0>mp.  St.  1901,  p.  1568],  the  lands  hi- 
eluded  In  defendant's  location  were  not  open 
to  mineral  location,  but  had  been  previously 
granted  to  plaintiff.  The  first  section  of  the 
right  of  way  act  provides: 

"That  the  right  of  way  through  the  public 
lauds  of  the  United  States  Is  hereby  granted 
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to  any  railroad  company  duly  organized  un- 
der tbe  laws  of  any  state  •  •  •  which 
shall  have  filed  with  the  Secretary  of  the  In- 
terior a  copy  of  its  articles  of  Incorporation, 
and  due  proof  of  Its  organization  under  the 
same,  to  the  extent  of  one  hundred  feet  of 
each  side  of  the  central  line  of  said  road.  Al- 
so the  right  to  take  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  material, 
earth,  stone  and  timber  necessary  for  the  con- 
struction of  said  railroad.  Also  ground  ad- 
jacent to  such  right  of  way  for  station  build- 
ings, depots,  machine  shops,  side-tracks,  turn- 
outs and  water  stations,  not  to  exceed  in 
amount  twenty  acres  for  each  station,  to  the 
extent  of  one  station  for  each  ten  miles  of  its 
road. 

"Sec.  3.  That  the  Legislature  of  the  proper 
territory  may  provide  for  the  manner  in 
which  private  lands  and  possessory  claims 
on  the  public  lands  may  be  condemned,"  etc. 

"Sec.  4.  That  any  railroad  company  desir- 
ing to  secure  the  benefits  of  this  act,  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  Its  road,  if 
the  same  be  upon  surveyed  lands,  and,  if  upon 
unsurveyed  lands,  within  twelve  months  after 
the  survey  thereof  by  the  United  States,  file 
with  the  register  of  the  land  office  for  the  dis- 
trict where  such  land  is  located,  a  profile 
of  its  road;  and  upon  approval  thereof  by 
the  Secretary  of  the  Interior,  the  same  shall 
be  noted  upon  the  plats  in  said  office;  and 
thereafter  all  such  lands  over  which  such 
right  of  way  shall  pass,  shall  be  disposed 
of  subject  to  such  right  of  way.  Provided, 
that  if  any  section  of  said  road  shall  not  be 
completed  within  five  years  after  the  location 
of  said  section,  the  rights  herein  granted 
shall  be  forfeited  as  to  any  such  uncomplet- 
ed section  of  said  road." 

Plaintiff  corporation  came  into  existence 
In  18S2,  a  year  preceding  the  mineral  lo- 
cation of  the  defendant.  It  did  not,  however, 
procure  an  approval  of  its  map  of  definite 
location  by  the  Secretary  of  the  Interior  un- 
til December,  1885,  until  which  date  no  right 
to  select  the  premises  in  question  as  station 
grounds  existed.  Liiienthal  v.  Southern  Cal. 
Ry.  Co.  (C.  C.)  56  Vcd.  703.  The  language 
employed  in  the  first  section  of  the  right  of 
way  act.  when  u^ed  In  other  acts  granting 
to  spedfled  corporations  rights  of  way  and 
other  lands,  has  been  uniformly  held  to  be  a 
grant  in  prseseuti ;  and  it  is  well  settled  that 
when  the  map  of  defiultc  location  is  subse- 
quently filed  the  rights  of  the  grantee  attach 
under  the  doctrine  of  relation  at  the  date  of 
the  passage  of  the  act  and  cuts  off  any  and 
all  intervening  rights  claimed  by  third  par- 
ties. A  different  couRtructiou  of  the  right  of 
way  act  has  been  announced  in  Liiienthal  v. 
Soutliern  Cal.  Ry.  Co.,  supra,  Washington 
&  I.  R.  Co.  V.  Osbom,  1(50  U.  S.  103,  IG  Sup. 
Ct.  219,  40  L.  Ed.  346,  and  Spokane  Falls  & 
y.  Ry.  Co.  V.  Ziegler,  167  U.  S.  65,  17  Sup. 
Ct.  728,  42  L.  Ed.  79,  and  this  different  con- 
struction  la  made  necessary  by  reason  of 


the  provisions  of  sections  3  and  4  of  the  right 
of  way  act,  which  are  not  found  In  any  of 
the  specific  grant  acts.  It  will  be  observed 
that  by  section  4  of  the  right  of  way  act 
there  is  reserved  to  the  United  States  the 
right  to  dispose  of  its  public  lands  free  from 
such  right  of  way  until  a  map  of  definite  lo- 
cation is  filed  and  approved ;  for  It  provides 
that  after  such  filing  and  approval  all  of  such 
lands  shall  be  disposed  of  subject  to  such 
right  of  way.  "The  intention  could  only  have 
been  to  confer  the  right  over  such  public 
lands  as  were  not  disposed  of  when  the  roads 
were  actually  located."  Radke  v.  W.  &  St. 
P.  R.  Co.  (Minn.)  39  N.  W.  624.  If,  therefore, 
the  lands  between  the  termini  of  the  road  as 
expressed  in  the  articles  of  association  are 
subject  to  disposal  until  the  route  Is  approv- 
ed, it  can  only  be  upon  the  theory  that  they 
still  remain  in  part  of  the  public  domain. 
If  they,  therefore,  still  remain  a  part  of  such 
public  domain,  subject  to  sale,  they  must  of 
necessity  be  subject  to  settlement  and  to 
rights  of  mineral  location;  for,  that  land 
may  be  open  to  location,  three  things  are 
essential;  "(1)  It  must  be  land  containing 
valuable  mineral  deposits.  (2)  It  must  be- 
long to  the  United  States.  It  must  be  a  part 
of  the  public  domain  at  the  time  of  the  loca- 
tion. (3)  It  must  be  unoccupied  and  unap- 
propriated by  othere  under  claim  of  right." 
Barriuger  &  Adams  on  the  Law  of  Klines 
and  Mining,  p.  197.  Rights  of  mineral 
locators  are  possessory  rights.  Section  2322 
of  the  Revised  Statutes  of  the  United  States 
[U.  S.  Comp.  St  1901,  p.  1425]  declares  that 
"the  locators  of  all  mining  locations  •  •  • 
shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  of  the  surface  included 
within  the  lines  of  their  location."  That 
the  doctrine  of  relation  will  not  be  extended 
to  cut  off  settlers  intermediate  the  passage 
of  tlie  act  and  the  filing  of  the  articles  of 
association  is  determined  in  Washington  & 
I.  R.  Co.  V.  Osbom,  160  U.  S.  103,  IC  Sup. 
Ct.  219,  40  L.  Ed.  346,  and  this  upon  the 
theory  that  Congress  would  not,  in  author- 
izing railroad  companies  to  traverse  the  pub- 
lic lands,  intend  thereby  to  give  them  a  right 
to  run  the  lines  of  their  road  at  pleasure,  re- 
gardless of  the  rights  of  settlers.  The  rights 
of  one  entering  upon  the  public  domain  and 
locating  and  working  a  mineral  claim  are 
of  as  high  order  as  those  of  a  settler,  each 
of  whom  is  In  possession  under  rights  in- 
itiated which  may,  by  the  observation  of 
precedent  conditions,  ripen  into  the  right  to 
n  final  patent.  The  mere  possessory  right  in- 
volved In  Doran  v.  Central  Pacific  R.  Co., 
24  Cal.  246,  and  Southern  Pacific  Co.  v.  Burr. 
t>o  Cal.  282,  24  Pac.  1032.  was  held  In 
Washington  &  I.  R.  Co.  v.  Osborn,  supra,  to 
bo  of  such  character  as  under  the  act  of 
1875,  to  establish  an  equity  which  would 
preclude  the  application  of  the  doctrine  of 
relation  In  so  far  as  it  affected  such  rights; 
while  In  the  Zicgler  and  Liiienthal  Cases,  be- 
fore cited,  the  rights  of  each  of  the  claim- 
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ants  attached  Intermeffiate  the  filing  of  tbe 
map  of  definite  location  and  the  filing  of  the 
articles  of  association,  aa  In  this  case. 

We  are  of  opinion,  therefore,  that  to  the 
extent  of  the  proper  area  of  defendant's 
mineral  location  the  court  properly  found 
defendant  to  be  the  owner  and  In  possession 
thereof.  While,  as  before  stated,  we  are  of 
opinion  that  the  trial  court  correctly  found 
that  defendant  was  the  owner  of  the  land 
«nbraced  within  his  mineral  location,  yet  In 
Its  findings  and  Judgment  specifying  tbe 
area  of  such  location  tbe  same  are  excessive. 
The  coart  finds  that  the  mineral  claim  of 
defendant  Is  In  tbe  shape  of  a  parallelo- 
gram about  1,350  feet  In  length  east  and 
west  and  300  feet  in  width  north  and  south. 
It  Is  conceded  that  the  vein  or  lode  within 
defendant's  claim  runs  In  a  northerly  and 
southerly  direction  and  tbe  location  was 
crosswise  of  the  vein.  Tliis  being  true,  tbe 
side  lines  are  really  end  lines,  considering 
tbe  direction  of  the  lode  on  the  surface.  Ar- 
gentine Co.  V.  Terrible  Co.,  122  U.  S.  485,  7 
Sup.  Ct.  1356,  80  L.  Ed.  1140.  Tbe  location 
Is  valid,  but  tbe  rights  of  tbe  locator  are 
restricted  to  tbe  area  within  tbe  side  lines 
300  feet  on  each  side  of  the  vein  or  lode. 
It  Is  not  possible  from  the  record  to  deter- 
mine with  sufficient  exactness  to  warrant  us 
in  a  modification  of  the  decree  where  the  vein 
.-  lode  is  actually  situated. 
An  order  will,  therefore,  be  made  reversing 
fhe  Judgment  of  the  court  and  remanding  the 
cause  for  a  new  trial. 

We  concur:    GRAY,  P.  J.;   SMITH,  J. 

PER  CURIAM.  In  accordance  with  the 
opinion  filed  In  this  case,  tbe  Judgment  and 
order  appealed  from  are  reversed,  and  tbe 
cause  remanded  for  a  new  trial. 


(74  Kan.  101) 

RAIT  V.  FURROW. 
(Supreme   Court   of   Kansas.     June  9,    VMG.) 

1.  Watbr.s  and   Wateb  Coubses  —  Natubax. 
Water  Course. 

Wliere  water  runs  In  a  well-defined  channel, 
with  bed.  and  banks,  made  by  the  force  of  (he 
water,  and  has  a  permanent  source  of  supply, 
it  is  to  be  regarded  as  a  natural  water  course, 
altliough  the  stream  may  be  gmall,  its  course 
short,  and  it  may  have  existed  for  only  a  short 
time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  g  30.] 

2.  Same. 

The  source  of  supply  may  be  springs,  sur- 
face water,  or  a  pond  formed  by  surface  water; 
but,  whatever  the  source,  if  it  has  the  element 
of  permanence,  it  becomes  a  natural  water 
course  where  the  water  comes  to.  or  collects 
on,  the  surface  and  flows  in  a  well-defined  chan- 
nel and  bed,  with  such  banks  as  will  ordinarily 
confine  the  water  and  cause  it  to  run  in  a 
definite  direction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses  {  'dO.i 


8.   SaIOC— PKBH AIIKIICC. 

While  tbe  element  of  permanence  h  iiecea- 
■ary,  great  age  is  not  an  esBential  attribute  of 
a  water  course. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  {  30.] 

4.  Saxi. 

A  stream  may  l>e  a  natural  water  course, 
although  its  outlet  be  over  the  unclianneled 
surface  of  low  land,  and  not  into  another  water 
course. 

[Ed.  Note. — For  cases  in  point,  see  vol.  481, 
Cent  Dig.  Waters  and  Water  Courses,  |  30.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Geary  Coun- 
ty;  O.  Lw  Moore,  Judge. 

Action  by  J.  G.  Furrow  against  A.  C  Rait 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Action  by  J.  O.  Furrow  to  enjoin  A.  C. 
Rait  from  maintaining  an  embankment  and 
thereby  obstructing  what  is  called  a  "natu- 
ral water  course,"  flowing  through  bl« 
land  and  upon  that  of  Rait  The  trial  court 
made  findings  of  fact,  from  which  it  appears 
that  Furrow  owns  a  farm  In  Geary  county, 
and  adjoining  it  on  tbe  east  is  a  farm  owned 
by  Rait  Tbe  south  part  of  the  two  farms 
is  billy  land,  and  the  remainder  Is  bottom 
land  which  Is  nearly  level.  Two  ravines, 
beginning  In  the  hills,  come  down  on  Furrow's 
land  and  are  designated  "West  creek"  and 
"East  creek."  West  creek  Is  conceded  to  be 
a  water  course.  East  creek  drains  about  800 
acres  of  land  In  the  bills,  and  has  a  well- 
defined  course,  with  banks  from  one  to  three 
feet  deep,  until  it  reaches  the  level  land. 
In  an  early  period,  and  when  there  were 
heavy  rains,  the  water  ran  down  East  creek 
to  Furrow's  land,  and  from  there  followed 
a  depression  until  it  reached  and  spread  out 
over  Ralt's  land.  There  was  then  no  well- 
defined  channel  over  tbe  bottom  land  and 
along  tbe  course  which  tbe  water  ran  but  it 
passed  over  a  depression  In  Furrow's  land 
for  about  1.300  feet  before  It  reached  Ralt's 
land.  Along  this  depression  there  were  nu- 
merous erratic  wet-weather  springs,  which 
appeared  and  disappeared  from  time  to  time, 
but,  except  during  w^et  weather,  these  springs 
did  not  furnish  sufficient  water  to  make  a 
current  or  channel  extending  to  and  upon 
defendant's  land.  The  water  which  came 
down  this  depression  spread  out  over  tbe 
depression  on  Ralt's  land,  and,  without  form- 
ing a  definite  channel  or  taking  a  common 
course,  worked  a  distance  of  200  or  300  yards 
to  the  southeast,  where  It  usually  formed  a 
pond  of  water  in  a  deeper  depression  on 
Bait's  land,  and  from  this  point  the  water 
worked  Its  way  eastward  and  northeastward 
toward  tbe  river,  without  forming  any  defi- 
nite or  visible  course,  until  it  left  defendant'" 
land.  About  23  years  ago,  tbe  parties  cut 
an  artiflcini  ditch  from  East  creek  at  the  foot 
of  tbe  hills,  over  to  West  creek.  In  an  effort 
to  convey  tbe  water  from  the  former  over 
to  the  channel  of  the  latter.    This  was  sud- 


Digitized  by 


Google 


Kan.) 


EAIT  r.  FURROW. 


935 


dent  for  that  purpose,  except  during  heavy 
rains,  until  the  floods  of  1903.  Prior  to  that 
year,  and  during  the  heavy  rains,  tlie  water 
would  overflow  the  banks  of  this  ditch  and 
run  down  the  depression  on  Furrow's  land 
and  on  that  of  Rait.  It  did  not,  however, 
break  through  the  turf  or  make  a  definite 
channel.  There  were  some  holes  and  irregu- 
lar and  disconnected  ditches  near  the  wet- 
weather  springs,  but  prior  to  1903  these 
springs  only  produced  running  water  during 
wet  seasons,  but  It  did  not  appear  that  the 
water  from  the  springs  reached  Bait's  land 
through  any  definite  channel.  When  the 
freshets  of  1903  came,  the  water  broke  over 
the  banks  of  the  artificial  ditch  connecting  the 
two  creeks,  near  an  old  road.  When  that 
happened  it  cut  a  ditch  or  channel  down 
through  the  depression  by  the  springs  on 
Furrow's  land  and  to  Rait's  farm.  In  one 
of  Its  findings  the  court  states  particularly 
the  character  of  the  channel  and  stream  In 
question:  "i'rom  about  10  or  15  feet  from 
where  the  water  left  the  old  road,  to  the  east 
line  of  plaintiff's  land,  there  is  a  visible  well- 
defined  channel,  cut  through  the  turf,  with 
banks,  through  which  water  hns  been  con- 
tinually running  since  the  said  floods  of  1903. 
This  water  comes  from  the  plalntiflTs  land 
and  not  from  the  hills.  There  are  no  visible 
springs  from  which  the  water  comes.  It 
either  originates  from  springs  invisible,  in 
the  bottom  of  the  ditch,  or  It  oozes  or  seeps 
out  of  the  soli.  From  the  evidence  I  am  un- 
able to  tell  which.  It  Is  a  continuous  stream, 
from  about  10  feet  from  the  said  old  road 
to  the  east  side  of  plaintiff's  land,  and  it 
increases  in  volume  as  it  approaches  defend- 
ant's line.  At  defendant's  line  the  stream  is 
sufficient  to  carry  over  onto  the  defendant's 
land  as  much  as  a  half  a  barrel  of  water 
every  minute."  The  water  runs  about  1,200 
feet  In  the  channel  through  Furrow's  land 
and  over  to  Raif  s  land  with  a  descent  of 
0%  feet.  Where  the  stream  reaches  Rait's 
land  he  built  an  embankment  which  throws 
the  water  back  upon  Furrow's  land  to  his 
damage.  The  water  finally  finds  Its  way 
around  the  embankment  and  into  a  large 
bole  on  Rait's  land  on  the  opposite  side  from 
where  the  stream  strikes  the  embankment, 
nnd  extending  eastward  15  or  20  feet.  From 
the  east  end  of  this  hole  there  Is  no  regular 
channel  worn  by  the  water,  but  there  is  a 
depression  extending  eastward.  Rait  has 
constructed  an  artificial  ditch  from  the  hole 
which  carries  the  water  beyond  his  laud.  Al- 
though the  water  has  continued  to  run  in 
the  stream  since  the  spring  of  1903.  it  is 
shown  that  for  a  considerable  part  of  the 
time  the  rainfall  has  been  below  normal  for 
the  same  months  of  many  years.  In  con- 
clusion the  court  found  that  the  channel  or 
stream  across  which  Rait  constructed  the 
embankment  is  a  natural  water  course,  and 
that  the  embankment  obstructing  the  water 
course  Is  a  nuisance  which  should  be  abated, 
and  this  was  the  Judgment  rendered. 


Humphrey  &  Humphrey,  for  plaintiff  In 
error.  Thos.  Dever  and  Roark  &  Roark, 
for  defendant  In  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts). 
Is  the  stream  In  question  a  natural  water 
course?  If  It  Is,  the  embankment  which  ob- 
structed its  flow  is  a  nuisance  which  was 
properly  enjoined,  but,  on  the  other  hand. 
If  it  is  a  vagrant  outburst,  which  temporarily 
overflowed  the  surface  of  the  land,  it  is  to  be 
treated  as  surface  water,  a  common  enemy 
against  which  Rait  was  entitled  to  fence.  A 
water  course  consists  of  a  channel,  with 
banks,  and  bed,  and  running  water.  There 
must  be  a  source  of  supply,  a  defined  channel 
and  permanence  of  flow.  In  Giblw  v.  Wil- 
liams, 25  Kan.  214,  37  Am.  Rep.  241,  a  gener- 
al definition  was  given:  "Again,  for  a  water 
course  there  must  be  a  channel,  a  bed  to  the 
stream,  and  not  merely  low  land  or  a  depres- 
sion in  the  prairie  over  which  water  flows. 
It  matters  not  what  the  width  or  depth  may 
be.  A  water  course  implies  a  distinct  chan- 
nel, a  way  cut  and  kept  open  by  running 
water,  a  passage  whose  appearance,  differ- 
ent from  that  of  the  adjacent  land,  discloses 
to  every  eye  on  a  mere  casual  glance  the  bed 
of  a  constant  or  frequent  stream."  See,  also. 
Palmer  v.  Waddell,  22  Kan.  352;  Railway 
Co.  V.  Dyche,  31  Kan.  120,  1  Pac.  243;  Rail- 
way Co.  V.  Riley.  33  Kan.  374,  6  Pac.  581; 
Railroad  Co.  v.  Morrow,  42  Kan.  339,  22  Pac. 
413;  Railway  Co.  v.  Steck,  51  Kan.  737,  33 
Pac.  601;  Railway  Co.  v.  Scott  (Kan.)  81 
Pac.  1131.  East  creek,  the  stream  in  question, 
has  a  well-defined  channel,  with  bed,  and 
banks,  in  which  there  has  been  a  steady  flow 
of  water  since  the  early  part  of  1903.  Prior 
to  that  time  the  upper  part  of  that  stream, 
which  drained  the  hill  country,  had  a  well- 
defined  course,  with  bonks,  until  It  reached 
the  bottom  land,  from  which  place  it  passed 
down  a  depression  in  Furrow's  laud,  and  ex- 
tending to  the  land  of  Ratt  In  this  depres- 
sion the  water  followed  no  distinct  course, 
and  there  was  no  well-defliied  channel.  From 
the  facts  found  It  cannot  be  said  that  the  flow 
of  water  through  Furrow's  land  prior  to 
1903  constituted  a  stream  with  the  attrib- 
utes of  a  water  course.  Water  did  issue 
from  some  springs,  but  only  in  wet  weather, 
and  the  water  which  passed  down  the  de- 
pression near  the  springs  left  no  Impress  of 
permanent  running  water.  Since  the  flood 
of  1903,  however,  there  has  been  a  regular 
channel,  with  banks,  and  bed,  and  the  flow  of 
water  has  been  so  steady  and  persistent  as 
to  show  that  the  stream  has  a  well-defined 
and  substantial  existence. 

It  Is  argued  that  the  supply  of  water  Is 
not  so  permanent  in  character  as  to  make 
it  a  water  course.  The  court  does  find  that 
ordinarily  the  water  in  the  stream  does  not 
come  from  the  hills;  that  It  eltlier  conies 
from  invisible  springs  In  the  bottom  of  the 
channel  or  from  seepage,  but  from  which  of 
the  two  sources  the  evidence  did  not  disclose. 
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It  is  argued  that  seepage  Is  no  more  than 
surface  water,  and  that,  as  the  court  could 
not  say  that  sjiriDgs  existed,  its  finding  was 
tlie  e<iuivalent  of  a  holding  that  there  was 
no  permanent  supply.  To  constitute  a  water 
course  it  is  necessary  that  there  be  a  per- 
manent source  of  supi)ly.  Barkley  t.  Wilcox, 
8G  N.  Y.  140,  40  Am.  Rep.  519;  Jeflers  v. 
JefTers,  107  K  Y.  C50,  14  N.  E.  310 ;  Gregory 
T.  Bush,  64  Mich.  37,  31  N.  W.  90,  8  Am.  St. 
Rej).  797.  The  source  may  be  springs  (Pyle 
V.  Richards,  17  Neb.  180,  22  N.  W.  370 ;  Mit- 
chell V.  Bain,  142  Ind.  604,  42  N.  E.  230; 
Wolf  V.  Crothers  [Pa.]  21  Pa.  Co.  Ct.  R.  627) 
or  It  may  be  surface  water  (Arthur  v. 
Grand  Trunk  Railroad  Co.,  22  Out  App.  89, 
!),"»;  Beer  v.  Stroud,  19  Ont.  10;  McKlnley 
V.  Union  County  Freeholders,  29  N.  J.  Eq. 
104;  Kelly  v.  Dunning,  39  N.  J.  Eq.  482; 
Eulricb  V.  Rlchter,  41  AVis.  320;  Barnes  v. 
Sabron,  10  Nev.  217;  2  Farnham  on  Waters, 
S  457;  Gould  on  Waters  [3d  Ed.]  S  203),  or  a 
pond  formed  by  surface  water  (Neal  v.  Ohio 
River  R.  Co..  47  W.  Va.  316.  34  S.  E  914). 
If,  as  the  court  found,  the  flow  of  water  was 
continuous  and  has  the  element  of  perma- 
nence, it  is  Immaterial  whether  It  reaches 
tbe  channel  by  seepage  or  from  springs.  It 
is  enough  that  there  is  a  living  source,  a 
steady  supply  which  Is  regularly  discharged 
through  a  well-defined  channel  made  by  the 
force  of  the  waters.  Whether  the  water 
comes  from  a  spring,  subterranean  vein,  or 
surface  water.  It  becomes  a  water  course 
from  the  jwint  where  is  c-oines  to  or  collects 
on  the  surface  and  flows  in  a  well-deflned 
channel  or  bed,  with  such  banks  as  will 
ordinarily  confine  the  w^ater  and  cause  It 
to  run  In  a  definite  and  certain  direction. 
The  Supreme  Court  of  Ohio,  in  defining  sur- 
face Avator  and  Its  transition  Into  a  water 
course,  said:  "Surface  water  is  that  wliicli 
Is  dlffnsed  aver  the  surface  of  the  ground, 
derived  from  falling  rains  and  melting  snows, 
and  continues  to  be  such  until  It  reachcsi 
some  well-defined  channel  in  which  It  Is 
accustoniwl  to  and  does  flow  with  other  wa- 
ters, whetl^er  derived  from  the  surface  or 
springs:  and  It  then  becomes  the  nmning 
water  of  a  stream  and  ceases  to  be  surface 
water."  Crawford  t.  Rambo,  44  Ohio  St. 
2.S2,  7  X.  E.  431.  In  Mitchell  v.  Bain,  supra. 
It  was  remarked:  "Even  surface  water  b&- 
comes  a  natural  water  course  at  the  point 
where  it  begins  to  form  a  reasonably  well- 
deflned  channel,  with  be<l,  and  banks,  or 
sides,  and  current,  although  the  stream  itself 
may  be  very  small  and  the  water  may  not 
flow  continuously.  Gould  on  Waters,  §  2i!.'5; 
Churchill  V.  Lauer,  84  Cal.  2;jri.  24  Pac.  107  '• 
The  question  is  not  to  be  determined  alone 
from  the  origin  of  the  water,  for  streams  may 
Ik'  composed  wholly  of  surface  water  or  that 
which  falls  in  the  shape  of  rain  or  snow. 
In  Arthur  v.  (Jrand  Trunk  Railroad  Co..  22 
<  Mit.  App.  89,  it  is  said:  "If  a  stream  is 
tnucd  up  towards  Its  source,  a  point  will 
always  be  reached  Avhere  it  ceases  to  be  de- 


finable by  a  bed  and  banks;  but,  until  that 
point  is  reached,  it  must  be  a  water  course, 
w^bcther  its  origin  be  a  spring  or  several 
springs,  or  tbe  rain  or  snowfall  of  a  district 
collwted  naturally  and  flowing  away  for  the 
first  time  in  a  visible  course  of  channel.  All 
our  lakes,  rivers,  and  streams  have  their 
8ourc«  in  the  clouds  of  the  sky,  precipitated 
in  the  form  of  rain  or  snow,  and  tbe  sole 
question  in  every  case  is  whether  the  water 
thus  precipitated  baa  formed  for  itself  a 
visible  course  or  channel,  and  is  of  sut&cient 
magnitude  or  volume  to  be  serviceable  to  tbe 
persons  through  or  along  whose  land  It  flows. 
It  is  immaterial  that  it  may  be  intermittent 
in  its  flow,  or  that  at  certain  seasons  of  tbe 
year  there  may  be  little  or  even  no  flow  of 
water."  So  it  has  been  held  that,  when  sur- 
face waters  collect  into  a  pond,  which  is  of 
a  permanent  character,  they  cease  to  be  sur- 
face waters.  Xeal  v.  Ohio  River  K.  Co., 
supra;  Schaefer  v.  Marttialer,  84  Minn.  487, 
26  N.  W.  726,  57  Am.  Rep.  73;  Alcorn  v.  Sad- 
ler, 66  Miss.  221,  5  South.  694. 

It  is  plausibly  contended  that  tbe  water 
has  not  flowed  in  the  stream  for  such  length 
of  time  as  to  indicate  i>ermBnence:  that, 
as  it  has  not  flowed  from  time  immemorial, 
it  cannot  be  regarded  as  an  ancient  water 
course.  It  is  not  essential  that  a  water 
course  shall  have  all  the  characteristics  and 
attributes  of  every  other  water  courxe.  2 
Farnham  on  Waters,  §  4i)5.  It  is  not  uncom- 
mon for  a  stream  to  leave  Its  channel  and 
make  for  lt.«elf  a  new  course.  The  test  is 
not  tbe  age  of  the  stream,  nor  tbe  length  of 
time  Its  waters  have  followed  a  partieidar 
channel,  but  it  is  whether  It  has  the  char- 
acteristics of  permanence.  The  waters  of 
the  Missouri  river  frequently  leave  portions 
of  its  accustomed  bed  and  cut  a  new  channel 
far  away  from  the  former  one,  and  occa- 
sionally they  shift  back  again  and  pass 
through  the  old  channel.  In  such  cases  the 
new  cliannel  does  not  require  great  age  to 
give  it  the  character  of  a  water  course,  and 
there  can  be  no  distinction  between  tluit 
river  and  a  running  stream  of  less  magnitude. 
East  creek  has  been  a  regular  flowing  stream 
in  all  seasons,  wet  and  dry,  since  the  spring 
of  1003.  While  the  volume  of  water  Is  not 
large,  It  is  large  encnigh  to  be  serviceable, 
as  it  flows  at  the  rate  of  half  a  barrel  a 
minute,  and  to  throw  it  back  upon  the  land 
of  the  plaintiflf  would  ne«*ossarIly  work  great 
injury.  If  it  had  only  flowed  during  fresh- 
ets, or  in  wet  seasons,  there  would  be  more 
reason  to  treat  it  as  a  temporary  stream, 
but  the  matter  of  ii(n-nianence  was  a  question 
of  fact  for  the  trial  «rourt,  and,  although  its 
existence  originatetl  in  a  flood,  and  only  a 
year  or  two  ago,  the  facts  stated  appear  to 
bu  sufficient  to  support  the  finding  of  tbe 
court. 

The  fact  that  Eact  creek  does  not  continue 
in  a  (Icrniite  channel,  a<-ro.ss  Ruit's  laud,  aud 
initil  it  reaches  the  river,  is  pressed  u|H)a 
the  attention  of  the  court.    It  is  not  shown 
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to  flow  tbrougb  a  well-deflncd,  natural  chan- 
nel much  beyond  Furrow's  land,  nor  that  It 
discharges  into  another  water  course.  But 
is  it  important  or  necessary  that  a  water 
course  should  extend  to  and  find  its  outlet 
In  another  water  course,  and  thence  to  the 
sea?  Ordinarily  a  stream  of  water,  flowing 
In  a  definite  channel,  discharges  itself  into 
a  river  or  some  other  water  course;  but 
the  fact  that  a  stream  may  spread  out  over 
the  land,  percolate  into  the  soil,  or  lose 
itself  in  some  subterranean  channel,  does  not 
deprive  the  part  which  flows  regularly 
through  a  channel  of  Its  character  of  a  water 
course.  In  a  Vermont  case,  it  appeared  that 
water  from  springs  ran  idowu  a  hillside, 
formed  a  small  pond,  and  from  thence  by  a 
distinct  course  down  a  ravine  to  a  point 
where  it  was  discharged  upon  a  meadow. 
Ordinarily  the  stream  was  only  two  or  three 
inches  deep  and  about  six  inches  wide,  and, 
while  the  volume  of  water  was  small.  Its 
distance  very  short,  and  Its  outlet  the  un- 
broken surface  of  a  meadow.  It  was  held 
to  be  a  water  course.  Hawley  v.  Sheldon, 
04  Vt.  491,  24  Atl.  717,  33  Am.  St.  Rep.  941. 
Subterranean  currents  of  water  emerge  from 
the  ground  and  flow  through  surface  chan- 
nels, and,  again,  running  streams  sometimes 
sink  away  and  are  no  longer  traceable  on 
the  surface.  The  outlet  of  a  stream  may  be 
unknown,  but  if  Its  course  on  the  surface,  so 
far  as  It  runs,  Is  well  defined,  and  has  the 
element  of  permanence.  It  must  be  regarded 
88  a  water  course,  and  Its  surface  flow  at 
least  cannot  be  interrupted  nor  diverted  from 
its  natural  channel.  In  Mansford  v.  Ross, 
4  New  Zealand  Law  Reports,  290,  It  Is  held 
that  a  stream  which  empties  itself  Into  a 
swamp,  where  all  definite  channel  is  lost, 
and  there  is  a  channel  emerging  from  the 
other  side,  the  stream  running  into  the 
swamp  is  a  water  course,  and  the  owner  of 
the  land  through  which  that  stream  runs 
cannot  divert  the  water  and  defeat  the  ripa- 
rian rights  of  those  on  the  lower  stream  on 
the  other  side  of  the  swamp.  In  Mitchell  y. 
Bain,  supra,  It  is  said:  "A  stream  does  not 
cease  to  be  a  water  course  and  become  mere 
surface  water  because  at  a  certain  point 
it  spreads  over  low  ground,  several  rods  in 
width,  and  fiows  for  a  distance  without  a 
definite  channel,  with  banks,  before  flowing 
again  in  a  definite  channel."  See,  also,  Fer- 
ris v.  Wellborn,  64  Miss.  28,  8  South.  165; 
Hebron  Gravel  Road  Company  v.  Harvey, 
»0  Ind.  192,  46  Am.  Rep.  199;  Washington 
Water  Co.  v.  Garver,  91  Md.  398,  46  Atl. 
979;  Case  v.  HoOfmnn,  84  Wis.  438,  54  N. 
W.  793,  20  L.  H.  A.  40,  30  Am.  St.  Rep.  937. 
But,  whatever  may  be  the  rule,  as  to  sub- 
terranean currents  or  waters,  passing  tbrougb 
the  ground  by  percolation,  there  can  be  no 
question  but  that  surface  currents  of  living 
water,  running  in  defined  channels,  and  hav- 
ing the  element  of  permanence,  are  to  be 
regarded  as  water  courses,  whether  the  out- 


lets are  through  defined  channels  over  the 
surface,  or  by  subterranean  channels,  or  even 
by  percolation,  through  the  earth.  In  Strait 
y.  Brown,  16  Nev.  317,  40  Am.  Rep.  497,  It 
was  decided  that  a  creek  having  its  source 
in  springs,  which  ran  a  short  distance 
through  a  natural  surface  channel,  and  then 
discharged  into  a  large  slough,  which  had 
no  natural  surface  outlet,  was  a  water  course, 
and  that  the  waters  running  In  the  surface 
channel  could  not  be  diverted  to  the  injury 
of  the  lower  owners.  The  character  of  the 
outlet  beyond  the  land  of  Furrow  cannot 
materially  affect  the  character  of  the  stream 
flowing  through  Furrow's  land,  and  that 
stream,  under  the  findings  of  the  trial  court, 
must  be  regarded  as  a  natural  water  course. 
The  Judgment  of  the  court  will  thereCore 
be  affirmed.    All  the  Justices  concur. 


STATE  V.  DE  MOSS. 
(Supreme   Court   of   Kansas.      June   9,   1906.) 

1.  CsniiNAi,    Law— Continuance  — Absbnok 
OF  Witnesses. 

An  application  for  a  continuance  made  by 
defendant  in  a  criminnl  action  on  the  ground 
of  the  absence  of  material  witnes.'sea  is  properly 
overruled  when  it  merely  appears  from  the 
affidavit  for  continuance  that  the  ab.sent  wit- 
nesses have  left  the  state  to  avoid  prosecution 
for  the  same  offense,  and  that  defendant  ex- 
pects, if  delay  is  granted,  to  take  their  depo- 
sitions and  tielieves  they  will  testify  that  they 
are  guilty  and  he  is  innocent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |i  1322,  ia32.] 

2.  Intoxicating  Liquoes— Maintaining  Liq- 
uoB  Nuisance. 

The  evidence  examined,  and  held  to  be  suf- 
ficient to  support  a  conviction  of  the  offense 
of  keeping  and  maintaining  a  nuisance  under 
the  prohibitory  liquor  law. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wilson  Coun- 
ty; L.  Stlliwell,  Judge. 

E.  M.  De  Moss  was  convicted  of  maintain- 
ing a  liquor  nuisance,  and  appeals.    Affirmed. 

S.  S.  Klrkpatrick  and  H.  A.  Scott,  for  ap- 
pellant. G.  C.  Coleman,  Atty.  Gen..  E.  D. 
Mlkesell  and  J.  B.  Wilson,  for  the  State. 

PORTER,  J.  The  information  In  this  case 
charged  Martin  Peters,  N.  G.  Binford  and 
appellant  with  maintaining  a  common  nui- 
sance in  violation  of  the  prohibitory  liquor 
law.  Peters  and  Binford  are  fugitives  from 
justice,  having  avoided  arrest.  From  a  con- 
viction appellant  appeals  and  assigns  several 
errors,  but  relies  chiefly  upon  two:  The 
refusal  of  the  court  to  grant  him  a  continu- 
ance, and  the  denying  of  the  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  and 
judgment  are  not  sustained  by  the  evidence. 
The  application  for  a  continuance  recited 
that  the  testimony  of  Peters,  Binford,  and 
Emmet  M.  De  Moss,  a  brother  of  appellant, 
was  necessary  to  establish  bis  defense  that 
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be  was  not  th«  proprietor,  owner,  or  In  any 
manner  connected  with  the  bnslness ;  that  his 
brother  had  also  fled  the  state  for  fear  of 
arrest  for  assisting  In  maintaining  the  same 
nnisanee,  and  be  asked  for  time  to  talce 
depositions  of  these  witnesses.  It  also  ap- 
pears from  the  affldarlt  for  a  continuance 
that  appellant  had  been  informed  that  Peters 
was  located  in  Glasgow,  Mo.;  that  Blnford 
would  probably  never  return  to  the  state, 
but  was  preparing  to  take  up  his  residence  in 
New  York ;  and  that  Emmet  M.  De  Moss  was 
arranging  to  locate  In  Kansas  City,  Mo. 
Three  months  had  passed  since  his  arrest 
No  diligence  was  shown  in  an  effort  to 
procure  the  testimony  of  the  absent  wit- 
nesses except  that  they  were  absent  from  the 
state,  and  that  he  had  only  a  few  days  prior 
thereto  learned  where  one  of  them  was.  No 
probability  was  shown  that  if  a  continuance 
were  granted  the  testimony  could  be  ob- 
tained, save  the  statement  of  his  belief  to 
that  effect  As  a  part  of  appellant's  affi- 
davit for  a  continuance,  there  is  attached 
a  written  statement  of  what  each  of  the 
absent  witnesses  would  swear  to  in  case 
they  could  be  located  and  Induced  to  halt 
for  a  length  of  time  sufficient  to  arrange 
for  and  take  their  depositions.  From  this 
statement  it  appears  they  would  swear  that 
they  were  associated  together  and  conducted 
the  business  at  the  place  mentioned  In  the  in- 
formation, but  that  appellant  had  nothing  to 
do  with  It  While  It  Is  not  within  our  prov- 
ince to  weigh  the  probability  of  these  ab- 
sent witnesses  thus  testifying  to  their  own 
guilt,  we  think  the  application  was  properly 
dented. 

The  evidence  connecting  appellant  with  the 
business  was  circumstantial,  but  sufficient 
In  our  opinion  to  sustain  the  verdict  of  the 
jury.  He  unlocked  the  door  and  Invited  cus- 
tomers to  come  inside.  He  had  the  keys  to 
the  room  and  surnendered  them  to  the  offi- 
cers when  the  place  was  raided.  He  claimed 
to  own  the  cash  register  and  water  filter 
and  carried  them  away.  When  the  inventory 
was  taken  be  designated  wbat  kind  of  liquor 
was  In  the  particular  boxes  and  bottles.  He 
tried  to  employ  the  Assistant  Attorney-Gen- 
eral, MIkesell,  to  abandon  the  temperance 
people,  and  accept  a  retainer  and  enter  "our 
employ."  He  exercised  acts  of  ownership 
over  the  place  and  the  stock  of  liquors,  and 
tried  to  negotiate  with  the  offioert  to  have 
everything  left  as  It  was,  pending  a  settle- 
ment of  the  cases  which  he  endeavored  to 
make.  These  circumstances  were  sufficient 
to  overcome  the  denial  of  appellant,  and  the 
force  of  negative  testimony  offered  of  several 
wltnes^sea  in  his  behalf  who  never  saw  him 
behind  the  bar  or  In  the  act  of  making 
sale.  He  was  charged  with  keeping  and 
maintaining  a  nuisance,  and  proof  of  actual 
sales  was  not  necessary. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


(T«  Kan.  US) 
8TATB  T.  WIUI^IAUS. 


(Supreme   Court   of   Kaniws,      June  9,    1906.) 

L  LiBEi/— Pebsors  Irjttkkd  —  Corpobations. 
A  private  corporation,  as  well  as  an  indi- 
vidaal,  U  {Deluded  in  the  word  "person,"  as 
used  in  section  2271,  Gen.  St.  1901,  defining 
the  crime  of  libel. 

2.  Same— Pboof  of  Tbuth. 

Where,  on  the  trial  of  a  criminal  charie 
of  libel,  a  part  of  a  printed  circular  has  been 
Introduced  In  evidence,  portions  of  which  ars 
libelous  and  portions  not  lil>elous,  it  is  not 
necessary  for  the  defendant  to  prove  or  show 
the  truth  of  sncb  portions  as  would  not  in 
fact  be  libelous  If  not  tru«w 

3.  Sauk— iNSTBUcnoRS. 

In  such  case,  if  the  court  In  Its  instmc- 
tlons  calls  the  attention  of  the  Jarv  to  the  por^ 
tion  of  such  printed  matter  which  would  not 
In  fact  be  libelooa,  if  not  true,  and  instructs 
the  jury  that,  before  the  defendant  can  justify 
the  publication  of  this  circular,  it  must  appear 
from  the  evidence  that  such  portion  is  tros, 
such  instruction  constitutes  material  error. 

4.  Saub— Evidence— Libelous  Pcblication. 

On  the  trial  of  such  case,  all  portions  of 
the  circular  which  In  any  way  relate  to  the 
subject-matter  of  the  portion  or  portions  al- 
leged to  be  libelous  should  be  introduced  In 
evidence  by  the  state  in  proving  its  case.  In 
connection  with  the  jwrtion  alleged  to  be  li- 
belous; but,  where  any  portion  of  the  circular 
is  upon  an  entirely  different  subject  and  in  no 
way  qualifies  or  explains  the  portion  or  por- 
tions alleged  to  be  libelous,  it  is  within  the 
discretion  of  the  trial  court  toexdudesuchpor^ioa 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Labette  Coun- 
ty; Thoa.  J.  Flannelly,  Judge. 

A.  B.  Williams  was  convicted  of  criminal 
libel,  and  appeals.    Beversed. 

W.  D.  Atkinson,  for  appellant  C  C.  Cole- 
man, Atty.  Gen.,  EX  L,  Burton,  S.  H.  Alleo, 
and  J.  D.  Mllllken.  for  tbe  State: 

SMITH,  J.  The  appellant  was  arrested 
upon  an  Information  filed  by  tbe  county  at- 
torney and  tried  and  convicted  In  tbe  district 
court  of  Labette  county  on  eight  counts  char- 
ging different  publications  of  the  following 
printed  circular:  tbe  portions  of  the  circu- 
lar whicb  are  alleged  In  the  Information  to 
be  libelous  being  Inclosed  in  brackets  below, 
to  wit: 

'  "[Buncoed! 

"[Startling  Exposure  of  the  Methods  Employ- 
ed by  the  Farmers'  Alliance  Insurance 
Company,  of  McPberson,  Kansas. 

"[The  Victim,  a  Prominent  Farmer  Residing 
Near  Parsons. 

"[Parsons,  Kansas,  June  28,  1905. 

"[A  matter  of  vast  importance  to  the  Insur- 
ing public,  especially  the  farming  classes, 
has  recently  developed  In  connection  with  the 
loss  sustained  by  Mr.  A.  J.  HIgginbottom,  a 
prominent  farmer  residing  about  three  miles 
northeast  of  this  city. 

"[Mr.  Higglnbottom  purehased  the  John 
Brooks  farm,  and  the  Insurance  which  Mr. 
Brooks  carried  on  the  property  was  transfer- 
red to  Mr.  HIgginbottom,  part  of  It  being  Is 
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stirr>d  In  Hie  Farmers'  Alllnnop  InRiimnce  Co., 
of  Sfcl'herson,  Knnsns,  a  no-onllod  "inntual" 
company. 

"[In  the  month  of  March  a  windstorm  dara- 
nged  the  barn  and  dwelling  to  the  amount  of 
$170,  at  least  that  was  the  nmoimt  of  dam- 
ages as  estimated  by  the  adjuster  for  that 
company.  Mr.  Hlgglnbottom  exiiected  pay  to 
the  full  nniount  of  his  damages,  naturally, 
and  based  his  expectation  ni)on  the  policy, 
as  he  understood  It,  In  which  he  carried  $800 
on  the  dwelling  and  $200  on  the  barn. 

"[Mr.  Hlgplnbottom  was  dnmfonuded  when 
he  was  informed  by  the  adjuster  that  he 
could  only  draw  pay  for  Just  one-half  of 
the  amount  of  his  loss,  but  such  was  the  case. 
This  was  brought  about  by  the  fact  that  his 
policy  was  snbject  to  any  changes  that  the 
«»mpany  saw  fit  to  make,  and  as  it  had  been 
changed  he  was  unable  to  obtain  pay  for  more 
than  one-half  of  his  damages,  consequently 
he  received  only  $85,  although  his  loss  was 
estimated  at  double  that  sum. 

"fOver  a  year  ago  Mr.  nigginlwttom's  at- 
tention was  called  to  that  clause  in  his  Al- 
liance policy  wherein  the  conditions  could  be 
changed  on  him.  without  his  consent  or 
knowledge,  but  Mr.  Hlgglnliottom  deemed  It 
of  too  little  importance  to  consider.  In  fact 
thought  It  an  Impossibility.  He  has  since 
discovered  that  A.  B.  Williams  Informed  him 
correctly  about  having  a  changeable  policy,  as 
evidenced  by  the  following  statement : 

"'[A.  J.  nigglnbottom  carried  $1,000  insur- 
ance against  Are,  lightning  and  toniiido,  in 
pollcj'  No.  30,407  of  the  Farmers'  Alliance 
Insurance  Co.,  of  McPherson.  Kansas;  $800 
was  on  dwelling  and  $200  on  frame  bam.  In 
the  month  of  March,  1005,  a  windstorm  de- 
molished the  bam,  and  damaged  the  dwelling 
some.  The  adjuster  for  that  company  esti- 
mated the  damage  at  $1.')0  on  the  burn  and 
$20  on  dwelling.  According  to  the  conditions 
In  the  policy  held  by  Mr.  nigglnbottom  he 
was  entitled  to  the  full  amount  of  his  dam- 
ages, but  he  was  compelled  to  accept  one-half 
of  the  estimated  damages,  on  account  of  the 
fact  that  the  company  had  changed  the  condi- 
tions of  his  policy,  after  it  had  been  issued 
several  months.  The  conditions  of  his  policy 
bad  been  changed,  and  he  was  not  aware  of  it 
until  the  adjuster  informed  him  after  the  loss 
occurred. 

"  '[Mr.  Higginbottom  found,  upon  a  close 
Inspection  of  his  policy,  that  it  was  subject 
to  be  changed,  at  the  ot)tion  of  the  company's 
directors,  at  least  four  times  a  year,  without 
bis  knowledge  or  consent.* 

"[State  of  Kansas,  County  of  Labette — ss. 

"[I,  W.  W.  Thompson,  a  free-holder,  re- 
siding In  Labette  County,  Kansas,  declare 
that  I  heard  the  foregoing  statement  read  to 
Mr.  A.  J.  Higginbottom  on  this  7th  day  of  .Tune, 
1905,  and  that  Mr.  Higginbottom  declared 
that  the  statement  was  true,  and  that  it  set 
forth  the  facts  In  the  case.  (Signed)  \V.  W. 
Thompson. 


"[Sub.«crihed  and  sworn  to  before  me,  a 
Notarj-  Pul)lic,  in  and  for  Labette  County, 
Kansas,  this  7th  day  of  June,  A.  D.  1005. 
Leila  Ij.  Wilson,  Notary  Pxiblic.    (Seal.) 

"[Jly  counnission  expires  Septenil)er  2Sth, 
1007. 

"[It  develops  that  this  compau.v  has  been 
issuing  iKilicies  of  insurance  which  cuu  be 
changed  four  times  annually,  even  after  being 
issued,  and  the  assured  is  compelled  to  abide 
by  the  changes,  which  he  has  no  voice  iu 
mulilng.  and  no  means  of  knowing  anything 
about  until  he  bus  a  loss  and  settling  time 
comes,  then  he  Is  informed;  at  least  that  was 
as  soon  as  Mr.  Higginbottom  bad  knowledge 
of  a  change  iu  bis  policy.] 

"This  company  poses  before  the  insuring 
public,  especially  the  farming  classes,  as  the 
benefactor  of  the  Kansas  fanners,  claiming 
to  be  operated  for  the  benefit  of  the  insuring 
public,  and  on  the  "mutual  interests"  plan, 
and  instead  of  treating  Its  members  alike,  as 
they  should  do,  they  seem  to  have  no  settled 
plan  on  which  to  write  insurance,  charging 
some  of  its  members  almost  double  the 
amount  it  charges  others  for  the  same  kind 
of  insurance.  Some  of  Its  members  are  char- 
ged $2.00  per  hundred  for  combined  insurance 
for  5  years,  while  others  ore  charged  $2.75, 
$3.00  and  $3.50  per  hundred  on  the  same  kind 
of  proijerty.  Some  of  its  members  are  char- 
ged an  advance  cash  payment  of  20  per  cent, 
of  the  full  amount  of  their  note,  while  oth- 
ers are  charged  20,  27,  30,  35  and  even  40 
per  cent,  of  the  gross  premiums,  in  advance. 

"Policy  No.  23,992  was  Issued  to  Isaac  W. 
Galyen  for  5  years,  and  be  was  charged  only 
$2.00  per  hundred  for  Ure,  lightning  and 
tornado,  while  G.  W.  Guyton  was  charged 
$;'..50  per  hundred  for  5  years  for  fire,  light- 
ning and  tornado,  in  policy  No.  24.846. 

"G.  W.  Graell  was  charged  $1.50  per  hun- 
dred for  tornado  for  5  years,  In  policy  No. 
28,!>05,  while  Isaac  W.  Galyen  was  charged 
$1.00  per  hundred  for  tornado  for  5  years,  in 
policy  No.  30,408. 

"D.  G.  Daigb  was  charged  $2.75  for  flre, 
lighuting  and  tornado,  in  policy  No.  29,603. 
for  5  years,  while  Arthur  Smith  was  cbarged 
$3.50  for  flre,  lightning  and  tornado  for  5 
years,  in  policy  No.  31,225. 

"Harry  W.  Lumni  was  charged  a  35  per 
c^nt.  advance  cash  payment  on  policy  No. 
42,047,  while  T.  C.  Joseph  was  only  charged 
27  iKT  cent,  advance  payment  on  iwllcy  No. 
31,591. 

"S.  R.  Barker's  advance  cash  payment  was 
20  per  cent,  under  policy  No.  28,242,  W.  A. 
Oler's  20  per  cent,  under  policy  No.  36,7.")C, 
Arthur  Smith's  was  30  per  cent,  under  policy 
No.  31.225,  Chas.  Bramer's  31  per  cent  un- 
der policy  No.  33,835,  N.  D.  Tower's  was  35 
per  cent,  under  policy  No.  42,228,  and  Isaac 
W.  Galyen's  was  40  per  cent  under  policy 
No.  39,400. 

"Mr.  Grant  Hume,  who  owns  a  suburban 
home  near  this  city,  was  charged  $3.00  per 
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hundred  for  combined  Insurance  for  5  years, 
as  was  also  Mr.  E.  E.  Lugeanbeal,  who  re- 
sides In  the  village  of  Montana,  this  county. 

"These  two  properties  are  what  Is  known  as 
detached  risks,  that  is,  no  hazard  from  other 
property. 

"Mr.  J.  S.  McEntlre,  of  South  Mound,  and 
Mr.  F.  M.  Llston,  of  Altamont,  Kansas,  both 
carried  a  policy  In  the  Alliance  on  property 
much  more  hazardous  than  was  Mr.  Hume's 
or  Mr.  Lugeanbeal's,  yet  they  were  charged  a 
much  less  rate. 

"This  is  only  a  few  samples  of  what  has 
been  done  by  this  Alliance  company  and  its 
agents  around  Parsons,  and  there  are  scores 
of  similar  cases.  They  seem  to  have  no 
settled  plan  on  which  to  write  Insurance, 
charging  all  kinds  of  rates,  issuing  a  change- 
able policy,  having  some  of  Its  members  to 
pay  more  than  others;  in  fact,  doing  business 
on  a  "hnppy-go-Iucky,"  "hit-or-miss"  plan, 
and  It  is  difficult  to  understand  wiiere  all 
the  members  are  getting  the  "mutual"  bcne- 
flts,  about  which  the  agents  of  that  com))any 
talk  so  much.  Where  do  you  come  in  on  that, 
brother? 

"The  farmers  have  been  woefully  misled 
by  this  company.  A  close  Inspection  of  their 
jjolicies  and  methods  of  doing  business  will 
show  this,  and  It  is  no  wonder  that  4,306 
memltcrs  quit  that  company  in  1003.  Look  at 
your  annual  statement  for  that  year  and  see 
If  those  figures  are  not  right. 

"[The  annual  statement  of  this  company 
for  the  year  1002,  shows  at  items  6  and  7,  In 
"Kesources".  that  "cash  In  ofllce  and  In  bank 
Depem»)er  31st,  1902",  amounted  to  |1,818.07. 

"[Their  statement  for  the  year  1903  shows 
In  item  "I"  in  "Income"  that  "cash  in  com- 
pany's office  and  deposited  In  bank  December 
31st,  1902",  amounted  to  $04,468.07,  a  dis- 
crepancy of  $C2,Go0  for  the  same  Items  and 
the  same  time. 

"[The  company  made  affidavit  that  each  of 
these  were  correct.  You  men  who  are  in- 
sured in  the  Alliance  company.  Just  get  your 
statements  and  see  If  this  is  correct  and 
then  make  up  your  minds  as  to  wiiich  one  of 
these  statements  the  company  means  to  go  by, 
ns  evidently  their  affidavit  Is  wrong  In  one 
or  the  other.    Ask  them  to  explain. 

"[B^or  additional  facts  and  figures  In  re- 
gard to  the  methods  employed  by  this  "won- 
derfully constructed"  Farmers'  Alliance  In- 
surance Co.,  and  for  the  best  farm  Insurance 
obtainable,  call  on  or  address  A.  B.  Williams, 
Parsons,  Kansas.]" 

The  first  assignment  of  error  urged  Is  that 
the  court  erred  in  overruling  the  motion  to 
quash  the  information  for  the  reason  that 
section  2271,  Gen.  St.  1901,  which  defines  the 
crime  of  libel,  does  not  make  the  defamation 
of  a  corporation  a  crime;  that  the  word 
"person"  does  not  include  a  corporation. 
Section  2271,  Gen.  St  1901,  provides:  "When 
the  term  'person'  or  other  word  Is  used  to 
designate  the  party  whose  property  Is  the 
subject  of  an  offense,  or  against  whom  any 


act  Is  done  with  Intent  to  defraud  or  Injure, 
the  term  may  be  construed  to  include  the 
United  States,  this  state,  or  any  other  state 
or  territory,  or  any  public  or  private  corpo- 
ration, as  well  as  an  individual."  The  charge 
of  criminal  libel  is  the  charging  of  an  act 
done  with  Intent  to  injure,  and  the  word 
"person,"  as  used  In  this  section  defining  the 
crime,  includes  a  private  corporation  as  well 
as  an  individual.  State  v.  Herold,  9  Kan. 
104 ;    State  v.  Boogher,  3  Mo.  App.  442. 

Again,  it  Is  urged  that  the  court  erred  in 
not  requiring  the  prosecution  to  Introduce  all 
or  none  of  the  "bunco"  circular  In  evidence. 
The  portion  inclosed  In  brackets  was  offered 
by  the  state  and  was  admitted  by  the  court 
over  defendant's  objection  that  the  whole,  if 
any,  of  the  circular  should  be  read.  The 
part  of  the  circular  relating  to  different 
charges  for  insurance  to  different  policy  hold- 
ers seems  particularly  to  explain  and  qualify 
a  portion  of  the  caption,  viz.:  "Startling  ex- 
posure of  the  methods  employed  by  the 
Farmers'  Alliance  Insurance  Company,  of 
McPherson,  Kansas."  These  lines  of  the 
caption  being  included  in  the  portion  of  the 
circular  alleged  to  be  libelous,  all  matter  in 
the  circular  relating  to  the  same  subject  or 
In  any  way  qualifying  the  alleged  libelous 
portion  should  have  been  offered  in  evidence 
by  the  state  and  admitted  by  the  court  The 
last  paragraph,  however,  of  the  circular  In  no 
way  explains  or  qualifies  any  portion  thereof 
which  is  alleged  to  be  libelous,  and.  as  there 
is  a  measure  of  discretion  In  the  trial  court  in 
the  matter,  we  cannot  say  the  court  erred 
materially  In  overruling  the  objection  as 
made. 

Among  the  instructions  complained  of  is 
the  following:  "The  circular  Introduced  In 
evidence  headed  'Bimcoed'  Is  libelous  and 
contains  various  libelovis  charges:  First. 
The  word  'bunco'  means  to  swindle  or  to  rob 
by  the  game  bunco  or  In  a  similar  manner; 
and  the  word  'buncoed'  used  at  the  head  of 
the  circular  in  question  means  that  some 
one  had  been  swindled,  robbed,  defrauded  of 
his  money  or  property,  in  the  manner  stated 
in  the  circular.  Secona.  That  the  condi- 
tions of  the  policy  of  insurance  held  by  A.  J. 
Illgpinbottom  Issued  t>y  the  Farmers'  Al- 
liance Insurance  Company  had  been  changed 
by  the  company  after  the  policy  had  been  is- 
sued, and  by  reason  of  snch  change  the  said 
A.  J.  Higginbottom  had  been  defrauded  of 
one-half  the  loss  under  his  policy  caused 
by  a  windstorm.  Third.  •  •  •  Each  of 
the  three  charges  above  mentioned  contain- 
ed in  this  circular  is  libelous  of  Itself. 
*  *  *  In  order  that  the  defendant  may 
justify  the  publication  of  the  circular.  It  must 
appear  from  the  evidence  that  each  and  all  of 
the  three  charges  above  referred  to  are  true." 
A  reading  of  the  circular  will  disclose  that 
the  part  of  the  Instruction,  headed  "Second," 
does  not  contain  a  fair  statement  of  the 
portion  of  the  circular  to  which  it  refers. 
The  effect  of  that  portion  of  the  circular  U 
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ttat  by  tbe  terms  of  the  policy  htHi  by  Mr. 
Higginbottoin  the  company  bad  a  right  to 
change  the  conditions  thereof;  that  Higgin- 
bottom's  attention  had  been  called  to  tbat 
fact  over  a  year  before;  that,  on  doae  in- 
spection of  bis  policy,  be  found  this  to  be  tbe 
fact.  This  does  not  charge  a  wrongful 
change  in  tbe  policy,  but  a  rightful  change, 
and  does  not  charge  that  Higginbottom  was 
defrauded  thereby,  and  tbe  instruction  is 
materially  erroneous  in  this  respect  A  mali- 
cious defamation  of  a  corporation  made  pub- 
lic by  any  printing  tending  to  expose  it  to 
public  hatred,  contempt,  or  ridicule,  or  to 
deprive  it  of  tbe  benefits  of  public  confidence, 
is  a  libel,  and  on  the  trial  of  a  case,  where  a 
printing  is  introduced  in  evidence  which  so 
t«ids,  it  is  proper  for  the  court  to  Instruct 
the  Jury  that  it  is  libelous,  if  not  true.  The 
portion  of  tbe  circular  referred  to  under  the 
head  of  'Second'  is  not  libelous  per  se,  as  be- 
fore indicated.  And  the  instruction  of  the 
court  that,  in  order  to  justify  tbe  publication. 
It  must  appear  from  the  evidence  that  this 
part  of  the  charge  is  true,  is  erroneous. 

It  seems  unnecessary  to  discuss  other  er- 
rors assigned. 

The  judgment  of  the  district  court  is  re- 
versed, and  a  new  trial  Is  ordered.  All  the 
Justices  concurring. 


XAGLB  V.  TIEPERMAN. 
{Supreme   Court   of   Kansas.     June   9,    1906.) 

1.  Taxation— HtTSBAND  and  'Wipk— Dutt  to 
Pay  Taxes. 

Thp  mpre  fnct  thnt  the  relation  of  hus- 
hand  Rnd  wife  pxiats  dcs  not  impose  upon  either 
fiponse  a  letral  or  moral  obligation  to  pay  taxes 
UDon  real   estate  owned  by  the  other. 

fEd.  Note. — For  cases  in  point,  see  vol.  45. 
Cent.  Dig.  Toxntion,  5  179.] 

2.  Same— Ueai.  Propebtt. 

One  spoxise  has  no  estate  In  the  real 
pronerty  of  the  other,  and  has  no  interest  there- 
in by  virtue  of  snoh  relation,  which  imposes 
a  legal  or  moral  obligation  to  pay  taxes  upon 
the  real  estate  of  the  other. 

TEd.  Note. — For  cases  in  point,  see  vol.  45, 
<:'ent.  Dig.  Taxation,  i  179.1 

3.  S^  ME  — Sale  fob  Taxes  —  Pubchase  bt 
Wife. 

A  wife,  not  being  in  possession  or  receiv- 
Infc  the  rents,  and  not  being  under  any  otlier 
leral  o'  tiornl  obligntion  to  pay  taxes,  may  ac- 
quire title  to  land  owned  by  her  husband  and 
others  by  purchase  at  a  sale  for  taxes,  or  by 
purchasing  a  tax  sale  certiSeate ;  provided,  such 
purchase  is  made  in  good  faith  and  with  her 
own  money. 

FEd.  Note. — For  cases  in  noint,  see  vol.  45, 
Cent.  Dig.  Taxation,  jl   1357.1 

.Johnston.  C.  3.,  and  Greene,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Stafford  Coun- 
ty; J.  \V.  Brinckerhoff,  Judge. 

Action  l>y  Paul  R.  Nagle  against  Louis 
Tieperman.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

The  plaintiff  in  error  brought  this  suit  in 
the  district  court  of  Stafford  county  against 


the  defendant  In  error,  claiming;  to  be  tbe 
owner  of  a  two-thirds  interest  In  a  one-half 
section  of  land  in  said  comity,  that  tbe  de- 
fendant was  in  possession  of  the  same  and 
owned  an  undivided  one-tblrd  interest  there- 
in, and  tbat  defendant  entirely  excluded  tbe 
plaintiff  from  tbe  possession  thereof.  Tbe 
petition  also  asked  for  a  partition  of  said 
lands  according  to  the  interests  alleged.  It 
appears  without  controversy  tbat  in  1883  J. 
W.  Fike  and  Henry  Fike  and  their  sister, 
Anna  Fike,  became  .loint  owners  of  the  land 
in  equal  portion,  but  tbat  tbe  legal  title  was 
taken  in  the  names  of  tbe  two  brothers.  Tbat 
In  1887  J.  W.  Pike  and  bis  wife,  Katie  M. 
Fike,  and  the  brother,  Henry  Fike,  conveyed 
an  undivided  one-third  interest  in  tbe  land 
]  to  their  sister,  Anna  Fike.  Tbe  deed  of 
i  conveyance  was  not  recorded  until  May  15, 
!  1901.  None  of  tbe  Fikes  ever  resided  in  tbe 
j  state  of  Kansas.  The  taxes  for  the  year  1888 
I  not  having  l)een  paid,  the  land  was  sold  for 
'  taxes  in  1889,  and  a  tax  sale  certificate  Issued 
;  therefor  to  one  W.  P.  Peter.  In  August  1902, 
Katie  M.  Fike,  tbe  wife  of  J.  W.  Fike,  out 
of  her  own  separate  estate  and  individual 
funds,  procured  an  assignment  of  such  tax 
sale  certificate  to  herself,  and  a  tax  deed  was 
Issued  by  tbe  county  clerk  of  said  county 
to  her  for  said  land  on  tbe  5th  day  of  Decem- 
ber, 1802,  and  the  tax  deed  was  recorded 
on  tbe  same  day.  Immediately  after  receiv- 
ing said  tax  deed  she  took  actual  possession 
of  tbe  land  and  continued  in  the  possession 
thereof  until  she  sold  the  same  to  tbe  defend- 
ant In  February,  1889,  Katie  M.  Fike  and 
her  husband,  in  consideration  of  $1,600,  made 
and  delivered  to  tbe  defendant  a  general  war- 
ranty deed  for  all  of  tbe  real  estate  in  contro- 
versy, and  said  deed  was  recorded  in  Stafford 
count}'  on  tbe  4tb  day  of  -\prll,  1899.  Tbat 
on  the  29th  day  of  April,  1901,  Henry  Fike 
and  Anna  Fike  by  separate  quitclaim  deeds, 
In  consideration  of  $50  each,  conveyed,  or 
attempted  to  convey,  an  undivided  one-tblrd 
Interest  In  said  lands  to  tbe  plaintiff  In  error. 
This  action  was  commenced  on  tbe  17tb  day 
of  May,  1901.  The  case  was  tried  at  the 
February,  1905,  term  of  tbe  district  court  of 
Stafford  county  and  resulted  in  a  judgment 
In  favor  of  tbe  defendant,  and  the  plaintiff, 
as  plaintiff  in  error,  brings  the  case  bore. 
Since  this  action  was  commenced  In  this 
court  the  defendant,  Louis  Tleperman,  has 
died,  and  the  action  has  been  revived  in  this 
court  in  the  name  of  his  lawful  heirs. 

T.  W.  Moseley,  for  plaintiff  in  error.  Geo. 
A.  Vandeveer  and  F.  Lb  Martin,  for  defend- 
ant in  error. 

SMITH,  J.  (after  stating  tbe  facts). 
This  is.  In  effect,  an  action  to  have  a 
tax  deed  issued  to  Katie  M.  Fike  ad- 
judged void,  at  least  as  to  a  two-thirds  Inter- 
est in  the  land  in  question.  If  tbe  tax  deed 
is  void,  the  plaintiff  Is  entitled  to  recover  an 
Interest  In  tlie  land,  otherwise  the  defendant, 
as  tbe  court  below  adjudged,  was  (be  sole 
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OTraer  of  tUe  land  at  the  time  of  the  com- 
mencement of  the  action.  If  the  plaintiff  is 
entitled  to  recover  any  interest  in  the  land, 
the  judgment  of  the  court  below  should  be 
reversed.  Otherwise  it  should  be  affirmed. 
Section  7680,  Oen.  St  1901,  provides:  "Any 
suit  or  proceeding  against  the  tax  purchaser, 
his  heirs  or  assigns,  for  the  recovery  of  lands 
sold  for  taxes,  or  to  defeat  or  avoid  a  sale 
or  conve.vance  of  lands  for  taxes,  except  In 
cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be 
commenced  within  five  years  from  the  time 
of  recording  the  tax  deed,  and  not  tliere- 
nfter."  The  tax  deed  in  question  had  been 
recorded  nearly  twice  five  years  before  the 
commencement  of  this  action,  and  the  taxes 
had  neither  been  paid,  nor  had  the  land  l)een 
redeemed  "as  provided  by  law,"  imless  Katie 
M.  Fike,  as  the  wife  of  one  of  the  co-tenants, 
is  by  reason  of  such  marriage  relation  dis-  j 
qualified  from  acquiring  the  title  to  the  land 
by  a  tax  deed,  and  her  attempt  to  do  so 
amounts  t«  a  payment  o-f  the  taxes  or  to  a 
redemption.  The  question,  then,  to  which  the 
plaintiff  asks  an  affirmative  answer,  and  tlie 
defendant  a  negative  answer,  is  the  sole 
question  for  our  consideration  in  the  case: 
Where  the  marriage  relation  exists,  can  one 
spouse  who  is  not  in  the  possession  and  is  not 
deriving  benefits  from  the  land  of  tlie  other, 
in  good  faith  and  with  his  or  her  separate 
means,  acquire  the  title  to  such  land  of  the 
other  or  to  land  of  which  the  other  is  a 
co-tenant,  by  a  tax  deed?  The  answer  to 
this  question  depends  upon  whether  or  not 
one  spouse  has  such  an  Interest  or  estate 
in  the  real  property  of  the  other,  by  virtue 
of  such  relationship  alone,  as  imposes  upon 
him  or  her  either  a  legal  or  a  moral  oWlga- 
tlon  to  pny  taxes  upon  the  real  estate  of  the 
other.  The  common  law  and  the  decisions  of 
the  courts  of  sister  states,  where  marital  re- 
lations and  the  rights  of  the  ai)ouses  are  es- 
sentially different  from  such  relations  and 
rights  under  the  Constitution  and  laws  of 
this  state,  afford  us  little  or  no  aid  In  arriv- 
ing at  the  proper  determination  of  this  case. 
Tlje  decisions  of  the  courts  of  this  state,  and 
indeed  the  decisions  of  this  court,  have  been 
conflicting  upon  the  question,  and  it  Is  hoped 
by  this  decision  it  may  be  satisfactorily  set- 
tled, and  that  property  rights  Involved  may 
be  permanently  determined.  It  is  of  great 
Importance  that  a  riglit  so  frequently  called 
in  question  should  be  settled  and  determined. 
At  the  very  formation  of  our  state  a  rad- 
ical departure  from  the  common-law  relations 
l)etween  husband  and  wife  was  provided  for. 
Section  G,  art.  l.>,  of  our  (."onstltiitlon,  reads: 
"The  Legislature  shall  provide  for  the  pro- 
tection of  the  rights  of  women,  In  acquiring 
and  ))ossessing  property,  real,  persomil  and 
mixed,  separate  and  npart  from  the  husband: 
and  shall  also  provide  for  their  equal  rights 
in  the  possession  of  their  chiklren."  In  tlie 
obedience  to  this  constitutional  mandate,  the 


Legislature  enacted  the  "married  woman's 
act"  which  reads  as  follows: 

"Section  1.  The  property,  real  and  per- 
sonal, which  any  woman  in  this  state  may 
own  at  the  time  of  her  marriage,  and  the 
rents,  issues,  profits,  or  proceeds  thereof, 
and  any  real,  perscmal  or  mixed  proi)erty 
which  shall  come  to  her  by  descent,  devise 
or  bequest,  or  the  gift  of  any  person  except 
her  husband,  shall  remain  her  sole  and  sep- 
arnte  property,  notwithstanding  her  mar- 
riage, and  not  be  subject  to  the  disposal  of 
her  hasbaud  or  liable  for  his  debts. 

"Sec.  2.  A  married  woman,  while  the  mar- 
riage relation  snbsists,  may  bargain,  sell 
and  convey  her  real  and  personal  property 
and  enter  into  any  contract  with  reference 
to  the  same  in  the  same  manner,  to  the 
same  extent,  and  with  like  effect  as  a  mar- 
ried man  may  in  relation  to  his  real  and 
personal  property. 

"Sec.  3.  A  woman  may,  while  married, 
sue  and  be  sued,  in  the  same  manner  as  If 
she  were  unmarried. 

"Sec.  4.  Any  married  woman  may  carry 
on  any  trade  or  business;  and  perform  anj- 
lal)or  or  services,  on  her  sole  and  separate 
account;  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  lalK>r  or 
services  shall  be  uer  sole  and  separate  prop- 
erty, and  may  be  used  and  Invested  by  her 
In  her  own  name." 

(Jen.  St  VMl.  c.  62,  H  4019-4022. 

The  s|)irit  and  intent  of  the  constitutional 
provision  should  be  recognized  by  the  courts 
in  the  interpretation  of  the  law  relating  to 
married  women  as  implicitly  as  it  was  the 
duty  of  the  Legislature  to  regard  It  in  pass- 
lug  a  law  to  give  It  effect  And  the  courts 
of  this  state  should  Ignore  any  principle 
of  the  common  law  and  the  decisions  of  any 
sister  state,  although  sustained  by  never 
80  high  authority,  if  they  conflict  with  the 
spirit  of  this  couKtitutlonal  provision  or  with 
the  letter  or  spirit  of  this  statute.  And  tills 
in  the  main  is  the  history  of  the  decisions 
of  this  court.  Step  by  step  tliese  decisions 
have  discarded  the  shackles  which  the  com- 
mon law  placed  upon  married  women,  and. 
passing  beyond  the  mere  letter  of  the  stat- 
ute by  interpretation,  have  advanced  toward 
the  real  Ki)lrit  of  the  constitutional  provi- 
sions. With  the  added  powers  and  rights 
they  have  acconled  to  married  women,  they 
have  also  Imposed  upon  them  added  responsi- 
bilities. And  with  the  decreased  power  of  the 
husband  over  the  i)erson  and  projierty  of 
the  wife  have  come  decreased  responsibili- 
ties, especially  for  the  care  of  her  property. 
If  she  particiimtes  in  crime,  it  is  no  longer 
presumed  that  she  does  so  by  the  compulsion 
of  her  husband.  She  is  as  fully  amenable  to 
the  law  as  he:  judgment  Is  rendered 
against  her  on  her  promissory  note,  although 
she  may  only  be  a  surety ;  she  may  contract 
her  services  and  skill  in  the  future,  and  Is 
liable  for  damages,  If  she  fails  to  perform 


Digitized  by 


Google 


Kan.) 


NAGLE  V.  TIEPEBMAN. 


943 


the  contract,  and.  If  8he  perform-  it,  may  le- 
<K)ver  the  value  of  her  Bervices.  Without  any 
separate  estate  she  may  purchase  property 
on  credit,  and  her  obligation  to  pay  is  valid. 
She  is  liable  upon  her  covenants  of  warranty 
in  a  deed  in  which  she  joins  with  her  hus- 
band for  the  conveyance  of  his  land.  Indeed, 
it  is  almost  literally  true,  as  said  by  Justice 
ValeuUne,  in  State  t.  nendricks,  32  Kan. 
504,  4  Pac.  1063:  "And  in  Kansas,  women 
have  all  the  rights  and  privileges  that  men 
have,  except  merely  that  they  cannot  vote 
at  general  elections."  In  Harrington  v. 
Ix>we  (Kan.)  84  Pac.  570,  a  well-oonsldered 
-opinion,  by  Justice  Burch,  unanimously  con- 
'Curred  in  by  the  other  members  of  the  court, 
it  is  said:  "Therefore  the  one-person  idea 
of  the  marriage  relation,  as  expounded  by  the 
common-law  authorities,  can  no  longer  be 
made  ttte  touchstone  of  a  married  woman's 
rights  or  capacities  in  this  state.  Her  pow- 
ers and  responsibilities  do  not  depend  upon 
the  principle  of  unity,  but  upon  the  principle 
of  diversity."  Conversely,  It  is  evident  that 
the  aoove  excerpt,  if  applied  to  the  rights, 
i-apacities,  powers,  and  responsibilities  of  a 
married  man,  would  be  equally  true.  He  is 
no  longer,  by  virtue  of  his  relation,  the  own- 
er, nor  evai  the  trustee,  of  his  wife's  prop- 
erty. He  may  sell  to  or  buy  from  her  as 
freely  as  with  a  third  person,  and  if  his 
contracts  with  her  are  in  good  faith  and  for 
a  fair  consideration  bis  and  her  creditors 
are  as  helpless  to  interfere  as  they  would  be 
to  interfere  wlLb  his  dealings  with  a  third 
person. 

In  view  of  the  profound  admiration,  and 
«ven  veneration,  which  every  true  lawyer 
must  feel  for  that  grand  system  of  juris- 
prudence known  as  the  common  law,  which 
has  Indicated  the  high-water  mark  of  ad- 
vancing civilization  for  at  least  four  cen- 
turies, and  has  been  illuminated  by  the  rea- 
soning and  refinement  of  the  greatest  minds 
of  those  ages.  It  is  not  strange  that,  in  the 
advancing  march  toward  a  higher  civiliza- 
tion and  a  greater  freedom  for  one-half  of 
the  people  of  Kansas  provided  for  them  in 
the  Constitution  of  Kansas,  even  the  highest 
court  In  this  state  should  occasionally  take 
a  backward  glance  and  a  receding  step. 
This  is  in  accord  with  all  the  impulses  of 
our  nature  and  with  the  history  of  all  social 
and  judicial  advancement.  Thus  we  find 
that,  after  this  court  had  decided,  in  Broquet 
V.  Warner,  43  Kan.  48,  22  Pac.  1004,  19  Am. 
St.  Rep.  124,  In  accordance  with  the  numer- 
ous previous  decisions  of  this  court  as  to 
the  right  of  husband  and  wife  to  Invest, 
manage,  and  control  his  or  her  separate  for- 
tune independent  of  the  other,  that  tiie  mere 
fact  of  marriage  does  not  Imiwse  upon  the 
husband  any  obligations  to  pay  taxes  upon 
bis  wife's  land,  and  of  itself  does  not  dis- 
qualify him  from  acquiring  title  thereto  by 
tax  deed,  this  court.  In  Warner  v.  Broquet, 
54  Kan.  640,  80  Pac  228,  overruled  the  form- 
er decision.    Let  us,  then,  examine  these  two 


decisions,  since  both  cannot  be  right,  to  see 
which,  if  either,  is  in  accord  with  the  con- 
stitutional provision  and  with  the  statute 
enacted  thereunder.  The  statute  above  quot- 
ed guarantied  to  every  married  woman  ttiat 
the  property  wiiich  she  had  at  her  marriage, 
with  the  rents,  issues,  and  profits  thereof, 
should  remain  her  sole  and  separate  property 
and  not  subject  to  disposal  by  her  husband 
nor  liable  for  his  debts;  that  she  might 
bargain,  sell,  and  convey  her  property  and 
might  enter  into  any  contract  with  reference 
to  the  same,  to  the  same  extent  and  effect 
as  might  any  married  man;  that  she  might 
carry  on  any  trade  or  business;  and  that 
her  earnings  from  a  trade  or  business,  labor, 
or  services  would  remain  her  separate  prop- 
erty and  might  be  used  and  invested  by  her 
in  her  own  name.  This  court,  by  repeated 
decisions,  has  interpreted  this  statute  to 
mean  that  a  woman  may  not  only  sell  and 
convey  her  property,  but  may  buy  it  for  cash 
or  on  credit  or  may  barter  for  it.  Mrs.  FIke 
tx)ught  the  tax  certificate  from  W.  P.  Peter, 
and,  since  it  is  agreed  that  she  bought  it 
with  b«r  own  money,  the  presumption  is 
that  the  money  was  derived  from  property 
which  she  had  at  the  time  of  her  marriage, 
or  Iiad  inherited,  or  that  ebe  had  acquired 
it  by  her  own  labor,  trade,  or  busbaess,  or 
from  the  profits  of  her  individual  invest- 
ments. In  either  case  she  liad  the  absolute, 
unqualified  right  under  the  statute  to  invest 
it  in  her  own  name,  and  that  it  should  not 
be  snbject  to  the  disposal  of  her  husband  nor 
liable  for  his  debts.  She  did  invest  it  in  her 
own  name,  and,  if  the  statute  means  any- 
thing, she  was  entitled  to  the  benefits  of  her 
Investm^it,  which  was  the  title  to  the  land 
sold  for  taxes,  provided  It  was  not  redeemed 
according  to  law. 

Harking  back  to  tbe  rule  of  the  common 
law.  It  Is  contended  that,  as  her  husband 
could  not  acquire  the  title  of  bis  co-tenants 
to  the  land  in  question,  Mrs.  Flke  could 
not  so  acquire  such  title.  It  Is  said  in 
Warner  v.  Broquet,  supra:  "Both  husband 
and  wife  have  an  Interest,  either  direct  or 
indirect,  in  each  other's  real  estate.  These 
Interests  and  the  mutual  confidence  which 
ought  to  exist  between  husband  and  wife 
forbid  either  from  obtaining  a  tax  title  upon 
the  real  estate  of  the  other."  To  apply  this 
rule  to  this  case  would  be  to  deny  to  Mrs. 
Pike  arbitrarily,  and  In  deference  to  a  com- 
mon-law rule,  a  right  which  the  statute 
expressly  confers  upon  all  married  women. 
It  would  subject  her  money  or  property  to 
disposal  by  her  husband,  and  would  make  tbe 
same  liable  for  tbe  payment  of  his  debts. 
If  she  obtained  no  title  by  the  purchase  of 
the  tax  sale  certificate,  the  securing  of  the 
deed,  and  the  payment  of  taxes  on  the  land 
for  many  years,  any  creditor  of  her  husband 
could  have  levied  upon  and  sold  Ms  Interest 
In  the  land  as  could  also  the  creditors  of 
his  co-tenants  their  Interests,  free  and  clear 
ot  any  lien  or  claim  of  hers.    If  it  was  a 
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▼oluntary  payment  of  ber  husband's  and 
his  co-tenants'  taxes,  she  would  have  no 
remedy  to  recover  the  money  paid  from  him 
or  them.  And,  In  case  of  the  partition 
of  the  land  between  the  husband  and  his 
co-tenants,  he  would  have  no  recourse  to  re- 
cover from  them  tlie  taxes  which  his  wife 
bad  voluntarily  paid  for  them.  Again,  Katie 
M.  Flke  never  having  been  a  resident  of  the 
state,  her  husband  and  his  co-tenants  could 
have  sold  and  conveyed  the  entire  Interest 
in  the  land  without  ber  consent  and  free 
from  any  lien  or  claim  In  ber  favor,  even 
as  the  co-tenants  have  attempted  to  do  In 
this  case.  Furthermore,  as  Katie  M.  Filje 
has  sold  and  by  warranty  deed  conveyed 
to  the  defendant  In  error  the  land  in  question 
for  the  consideration  of  $1,500,  if  she  ac- 
quired no  title  by  her  tax  deed,  she  is  re- 
sponsible in  damages  to  her  grantor  under 
ber  warranty.  Thus  the  common-law  theory 
not  only  denies  to  a  married  woman  the 
rights  accorded  to  her  by  the  laws  of  the 
state,  but,  if  applied  to  this  case,  would  be- 
come the  Instrument  of  fraud.  It  would 
render  the  records  of  the  county  unreliable 
as  an  evidence  of  title  to  land.  The  tax 
deed  had  been  of  record  much  more  than  five 
years.  It  contained  no  Information  that  the 
grantee  therein  was  the  wife  of  one  tenant 
in  common  of  the  land.  The  county  treasur- 
er's book  showed  neither  that  the  taxes  had 
been  paid  or  that  the  land  had  been  redeemed 
according  to  law.  Lawyers  advised  that  all 
action  against  the  tax  deed  was  barred,  and 
that  the  grantee  therein  had  and  could  con- 
vey good  title.  Relying  on  these  records,  and 
thus  advised,  the  defendant  bought  the  land 
for  $1,500.  If  the  theory  should  prevail,  he 
could  pocket  his  loss  or  seek  his  remedy 
against  his  guarantor  In  a  distant  state, 
there,  perchance,  to  discover  she  is  Insolvent. 
On  the  other  hand,  Henry  and  Anna  Flke  are 
entitled  to  little  consideration.  Knowing 
their  land  was  subject  to  taxation,  they  gave 
it  no  attention  for  13  long  years.  Their 
grantee,  the  plaintiff  In  error,  has  no  greater 
equities.  For  a  trifling  consideration,  he 
bought  a  lawsuit,  hoping  to  reap  where,  not 
he,  but  others,  had  sown. 

Katie  M.  Elke's  interest  in  the  land,  prior 
to  her  purchase  of  the  tax  sale  certificate, 
was  quite  analogous  to  the  interest  of  an 
heir.  Suppose  that  she  and  her  husband  had 
a  son,  an  only  child.  She  being  a  nonresi- 
dent of  the  state,  the  husband  and  father 
could  have  disposed  of  his  Interest  in  this 
land  without  the  consent  of  the  wife  or  of  the 
son.  Upon  the  death  of  the  husband  and 
father,  if  the  land  had  not  been  conveyed 
prior  thereto,  and  had  not  been  necessary 
for  the  payment  of  his  debts,  the  wife  and 
son  would  each  inherit  one-half  in  value  of 
said  land.  It  could  not  be  contended  that  the 
son  would  have  been  Incapable  of  procuring 
title  to  his  father's  land  by  tax  deed.  A 
mortgagee  might  have  had  an  interest  in  this 
land  of  far  greater  value  than  the  inchoate 


Interest  of  the  wife,  yet,  as  has  been  re- 
peatedly held  by  this  court,  he  could  have 
acquired  title  to  the  entire  fee  by  tax  deed. 
It  Is  said  in  Busenbark  v.  Busenbark,  33  Kan. 
572.  7  Pae.  246:  "While  the  wife's  right 
and  interest  in  the  real  estate  of  her  husband, 
not  occupied  by  the  family  as  a  homestead, 
is  inchoate  and  uncertain,  yet  It  possesses 
the  element  of  property  to  such  a  degree  that 
she  may  maintain  an  action  during  the  life 
of  her  husband  to  prevent  its  wrongful  alien- 
ation or  disposition  under  fraudulent  Judg- 
ments procured  and  consented  to  by  the  hus- 
band with  the  object  and  for  the  purpose  of 
defeating  the  wife's  right."  This  was  an 
action  for  divorce  by  the  wife  against  her 
husbond,  and  to  set  aside  fraudulent  Judg- 
ment, which  be  had  consented  to  and 
procured  to  be  rendered  against  him  for  the 
purpose  of  defrauding  his  wife  or  her  rights 
in  case  of  divorce.  Upon  granting  a  divorce 
to  the  wife,  it  Is  by  statute  made  the  duty 
of  the  court  to  award  to  the  wife  all  of  her 
seiMrate  property,  and  the  court  may  further 
award  her  such  portion  of  the  husband's 
property,  or  may  award  her  such  sum  in 
money  as  alimony,  as  seems  equitable.  If 
the  wife  has  no  separate  property,  the  court 
may  award  ber  such  portion  of  hia  prop- 
erty or  sum  in  money  out  of  his  estate  as 
seems  equitable.  The  Judgment  in  this  case 
might,  as  well,  have  been  ba^ed  upon  the 
personal  obligation  of  the  husband  to  sup- 
port and  maintain  his  wife.  A  Judgmoat 
creditor  would  under  the  same  circumstances 
have  had  the  same  right  to  maintain  an 
action  to  prevent  the  wrongful  alienation 
or  disposition  of  bis  debtor's  property  under 
fraudulent  Judgments  procured  and  consent- 
ed to  by  the  debtor,  yet  it  would  not  be 
contended  that  a  Judgment  creditor  has 
such  an  interest  in  the  real  estate  of 
bis  debtor  that  be  could  not  acquire  title 
thereto  by  a  tax  deed.  The  case  of  Busen- 
bark V.  Busenbark,  supra,  and  Manger  v. 
Baldridge,  41  Kan.  236,  21  Pac.  139,  13  Am. 
St  Kep.  270,  base  the  argument  that  tbe  wife 
has  a  present  Interesi  and  property  in  the 
real  estate  of  ber  husband  upon  tbe  provision 
of  the  statute  of  descents  and  distributions,, 
which  provides:  "One-half  of  all  tbe  real 
estate  In  which  the  husband  at  any  time  dur- 
ing tbe  marriage  had  a  legal  or  equitable  in- 
terest which  has  not  been  sold  on  execution 
or  other  Judicial  sale,  and  not  necessary  for 
the  payment  of  debts  and  of  wbich  tbe  wife 
has  made  no  conveyance,  shall  under  direc- 
tion of  the  probate  court  be  set  apart  by  tbe 
executor  as  her  property  in  fee  simple  upon 
the  death  of  the  husband  if  she  survives, 
him."  Gen.  St  1901,  i  2510.  The  argument 
is  fallacious.  Tbe  conclusion  does  not  follow 
that  tbe  wife  has  a  present  property  interest 
in  the  real  estate  of  ber  bosbtmd.  If  so, 
it  would  not  only  be  repugnant  to  tbe  four- 
teenth amendment  to  the  Constitution  of  tbe 
United  States,  in  that  tbe  property  Interests 
of  tbe  wife  could  be  sold  on  an  execution. 
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•gainst  ber  husband  In  an  action  to  which 
she  Is  not  a  party.  This  is  not  dne  process 
of  law.  It  would  also  be  repagnant  to  the 
Gonstitntion  and  statates  of  Kansas  herein- 
before cited.  At  most  this  statute  creates 
■n  interest  in  the  husband's  real  estate  which 
attaches,  not  daring  his  lifetime,  but  upon  his 
death.  It  has  been  frequently  decided  that 
the  husband  has  the  same  rights  In  the  prop- 
erty of  the  wife  that  the  wife  has  In  his 
property  upon  the  death  of  either,  respectively. 
In  fact,  section  2.529,  Gen.  St  1901,  expressly 
80  provides.  Yet  the  Constitution  of  our  state 
before  cited  commands  the  Legislature  to 
make  provision  to  protect  the  rights  of  women 
to  acquire  and  possess  real  property,  separate 
and  apart  from  the  husband,  and,  as  before 
said,  the  Legislature  has  complied  with  the 
mandate^  and  to  that  extent  the  act  of  the 
Legislature  has  the  potency  of  a  constitu- 
tional  provision.  Now  It  Is  impossible  for  a 
married  woman  to  own  real  estate  separate 
from  ber  husband,  and  at  the  same  time  for 
the  husband  to  have  a  property  interest  in 
the  same.  It  seems  more  logical  to  say  that 
the  statute  last  above  quoted  was  enacted 
for  the  protection  of  purchasers.  The  hus- 
band and  the  wife  each  having  the  right  not 
only  to  acquire  real  estate  from  others,  but 
to  sell  and  convey  one  to  the  other.  It  may 
have  been  anticipated  that  It  would  be  diffi- 
cult for  third  parties  to  determine  their 
respective  rights  in  lands  to  which  either 
held  the  legal  title.  It  is  a  matter  of  pub- 
lic policy  that  land  titles  should  be  kept 
free  from  doubt,  and  that  the  public  records 
should  be  a  reliable  Index  to  the  condition 
of  such  titles.  However  this  may  be,  the 
argument  of  present  interest  fails  when  ap- 
plied to  this  case.  Under  the  proviso  to  the 
section  of  statute  last  above  quoted,  it  is 
not  requisite  that  the  wife  should  sign  her 
husband's  deed  to  his  land  to  divest  her  of 
ber  contingent  Interest,  when  at  the  time  of 
the  conveyance  she  bad  never  been  a  real- 
d«it  of  this  state. 

If  we  are  right,  in  our  conclusions  thus 
far,  that  the  wife  bas  no  present  interest  in 
the  real  estate  of  ber  husband  which  forbids 
ber  from  obtaining  a  tax  title  on  bis  real  es- 
tate, there  only  remains  to  determine  whether 
or  not  the  "mutual  confidence,"  the  remain- 
ing ground  for  the  decision  in  Warner  v.  Bro- 
qnet,  supra,  forbids  the  same.  As  a  complete 
answer  to  this  contention,  attention  is  again 
called  to  Harrington  v.  Lowe,  supra.  Also 
the  following  from  the  opinion  of  Chief  Jus- 
tice Johnston,  In  Munger  v.  Baldridge,  supra: 
"The  statates  of  Kansas  recognize  no  con- 
flict of  Interest  between  [husband  and  wife], 
no  necessity  to  protect  the  wife  against 
the  act  of  the  husband.  They  do  not  con- 
template that  she  may  be  led  to  convey  ber 
Interest  through  fear,  compulsion,  or  the  un- 
due influence  of  her  husband,  and  hence  we 
bare  no  enactment,  as  some  states  do,  that 
In  making  a  conveyance  she  mast  undergo 
a  private  examination  by  an  officer  to  learn 
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whether  she  is  intimidated  by  her  husband 
or  Is  executing  the  conveyance  against  her 
will.  On  the  contrary,  the  law  proceeds  upon 
the  theory  of  confidence,  good  faith,  and 
bonest  dealing  between  husband  and  wife. 
•  •  • "  In  other  words,  there  is  no  pre- 
sumption that  the  mutual  confidence  which 
should  exist  between  husband  and  wife  has 
been  betrayed  by  either,  and  any  denial  of 
the  right  to  either,  based  on  such  assumption, 
is  a  wrong.  The  utmost  good  faith  and  fair 
dealing  should  be  and  is  demanded  of  each 
In  dealing  with  the  other,  and,  if  either  Is 
wronged  by  a  breach  of  the  trust  and  con- 
fidence which  the  otlier  bas  a  right  to  rely 
upon,  the  courts  of  our  state  are  sensitive  to 
aflTord  speedy  relief.  Instead  of  it  beins  a 
fraud  or  wrong  upon  the  rights  of  the  hus- 
band to  maintain  the  title  of  the  wife,  ac- 
quired under  the  tax  deed  In  this  case,  it 
would,  as  before  indicated,  be  a  great  wrong 
to  him  as  well  as  to  her  to  deny  her  the 
rights  guarantied  to  her  under  the  Constitu- 
tion and  laws  of  the  state.  He  bas  recognized 
her  title  to  the  land  and  bas  executed  with 
her  a  deed  of  general  warranty  therefor  to  the 
defendant  The  principle  here  enunciated 
has  been  asserted  In  Broquet  v.  Wnmer,  43 
Kan.  48,  22  Pac  1004,  19  Am.  St  Rep.  124, 
and  has  been  denied  in  Warner  ▼.  Broquet 
54  Kan.  649.  89  Pac.  22S.  The  latter  case, 
so  far  as  it  overrules  the  former,  should  in 
turn  he  overruled,  and  the  former  should 
stand  as  a  correct  interpretation  of  the  laws 
of  this  state. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

PORTER  and  GRAVES,  JJ.,  concur. 

GREENE,  J.  (dissenting).  I  cannot  as- 
sent to  the  conclusion  arrived  at  by  the  ma- 
jority of  the  court  In  this  case.  That  we 
may  understand  the  question  to  be  decided, 
let  us  state  the  facts  upon  which  it  arises: 
J.  W.  Fike,  Henry  Pike,  and  An»ia  Fike  were 
brothers  and  sisters  and  tenants  In  common 
of  the  land  in  controversy.  None  of  them 
were  ever  In  Kansas.  While  it  was  thus 
owned,  the  land  was  sold  for  taxes.  Before 
a  tax  deed  had  matured,  Katie  M.  Fike.  the 
wife  of  J.  W.  Fike,  purchased  the  tax  sale 
certificate  with  her  own  separate  funds  and 
caused  it  to  be  assigned  to  her.  Afterwards 
and  at  the  proper  time  she  procured  a  tax 
deed  wHlcb  she  recorded  more  than  five 
years  before  the  present  action  was  commenc- 
ed. Subsequent  to  the  recording  of  the  tax 
deed  she  conveyed  the  land  by  warranty  deed 
to  the  defendant  After  such  conveyance 
Henry  Fike  and  Anna  Fike  conveyed  by  quit- 
claim deed,  each  an  undivided  one-third  in- 
terest in  the  land,  to  Paul  R.  Nagle,  the 
plaintiff  in  error.  Nagle  commenced  this  ac- 
tion to  partition  the  land,  claiming  to  be  the 
owner  of  an  undivided  two-thirds  Interest  by 
reason  of  his  deeds  from  Henry  and  Anni 
Fike.    The  defendant  was  In  possession  and 
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pleaded  the  tax  title  to  Katie  M.  Fike  and 
the  warranty  deed  from  Katie  M.  Fike  to 
himself  as  a  complete  title  to  the  entire 
tract  of  land.  The  case  finally  turned  upon 
the  question  whether  Katie  M.  Fike,  the 
wife  of  J.  W.  Fike,  one  of  the  tenants  in 
common,  could  acquire  a  tax  title  to  land  in 
which  her  husband  was  an  owner  of  an  un- 
divided one-third  interest  as  tenant  in  com- 
mon, and  the  answer  to  this  question  de- 
pends upon  whether  a  wife  has  a  present 
property  interest  in  the  land  of  her  husband, 
other  than  the  homestead,  situated  in  Kan- 
sas. This  question  is  answered  by  the  ma- 
jority in  the  negative,  and  consequently  it 
is  held  that  one  of  the  spouses  may  acquire 
a  tax  title  to  the  lands  of  the  other,  situated 
in  Kansas,  provided  the  tax  title  holder  has 
used  his  or  her  own  money  in  the  purctiase 
thereof.  From  this  conclusion  I  dissent,  and 
prefer  to  adhere  to  the  well-settled  law  of 
the  state  that  a  wife  has  a  present  existing 
property  Interest  in  all  lands  belonging  to 
her  husband  situated  in  Kansas. 

A  very  considerable  portion  of  the  opinion 
is  devoted  to  the  discussion  of  the  rights  of 
married  women  in  Kansas.  The  right  of  a 
married  woman  to  invest  her  money  in  prop- 
erty or  business  Independent  and  apart  from 
the  control  of  her  husband  does  not  arise  in 
this  suit.  It  is  not  decisive  of  any  question 
in  this  controversy.  Under  the  laws  of  ICan- 
sas,  a  married  woman  may  sell  and  convey 
her  real  and  personal  property,  and  enter  in- 
to any  contract  with  reference  thereto  in  the 
same  manner  and  to  the  same  extent  and 
with  like  effect  as  a  married  man  may  in 
relation  to  his  real  or  personal  property. 
Whether  either  has  a  present  property  inter- 
est in  the  lands  of  the  other  situated  in  Kan- 
sas, other  than  the  homestead,  is  an  entirely 
different  and  independent  question.  It  is  not 
deniable  that,  where  two  or  more  persons  are 
united  in  Interest  in  real  estate,  irrespective 
of  the  nature,  quality,  or  extent  of  the  re- 
spective interests,  neither  can  acquire  a  tax 
title  thereto  against  the  other.  It  is  tlie 
unity  of  interest  in  the  subject  of  taxation 
that  deprives  one  of  the  spouses  from  ac- 
quiring a  tax  title  to  lands  belonging  to  the 
other,  and  not  the  unity  of  persons.  The 
question  whether  a  wife  has  a  present  prop- 
erty interest  in  the  real  estate  of  her  husband 
was  first  presented  to  this  court  in  Busen- 
bark  V.  Busenbark,  33  Kan.  672.  7  Pae.  245. 
That  Was  a  case  where  the  wife  sued  for  a 
divorce  on  the  grounds  of  extreme  cruelty 
and  gross  neglect  of  duty.  She  also  alleged 
that  her  husband  had  fraudulently  and  col- 
lusively  permitted  two  of  his  children  by  a 
former  wife  to  procure  a  Judgment  against 
him  in  a  large  amount,  -upon  which  an  exe- 
cution had  been  issued  under  which  such 
Judgment  creditors  were  attempting  to  sell 
a  large  amount  of  her  husband's  lands,  other 
than  their  homestead,  and  thus  defraud  her 
of  her  interest  therein,  and  prayed  for  an 
injunction  to  vestrain  the  commission  of  such 


acts.    A  temporary  Injunction  was  granted. 
The  defendant  answered  denying  tlie  fraud 
ulent  intent  and  also  asked  for  a  divorce. 
The  Judgment  creditors  also  answered.    Up- 
on a  final  hearing  the  trial  court  made  the 
injunction   perpetual.    It   clearly    appeared 
that  the  defendant  had  sufficient  other  per- 
sonal and  real  property  to  provide  for  liim- 
self  and  wife.    The  injuncticm  was  granted 
upon  the  theory  that  a  wife  has  a  present 
property  inteiest  in  all  the  lands  belonging  to 
her  husband  situated  in  Kansas  which  she 
may  protect  and  preserve  by  an  apprc^riate 
action.    It  was  not  upon  the  theory,  as  sug- 
gested in  the  opinion  of  the  majority,  that: 
"Upon  granting  a  divorce  to  the  wife  it  is  by 
statute  made  the  duty  of  the  court  to  award 
to  the  wife  all  of  her  separate  property,  and 
the  court  may  farther  award  her  such  portion 
of  the  husband's  property  or  may  award  her 
such  sum  in  money  as  alimony  as  seems  eqol- 
table."    There  was  no  divorce  granted   In 
tliat  case,  nor  were  any  lands  set  apart  to 
the  wife  or  any  award  of  money  made.    The 
possession  and  use  of  the  homestead  was 
awarded  to  her,  and  a  few  articles  of  person- 
al property,  but  the  entire  real  estate  was  not 
apportioned,  but  was  cleared  of  the  frauda- 
lent  Judgment,  and  the  wife's  interest  there- 
by preserved.    The  defendants  prosecuted  er- 
ror to  this  court;  and  the  question  decided 
was  that  a  wife  had  a  present  property  In- 
terest in  all  lands  owned  by  her  husband 
situated  in  Kansas.    In  the  opinion,  at  imge 
577  of  33  Kan.,  page  248  of  7  Pac,  is  found 
the  following  language  by  Chief  Justice  Hor- 
ton,  speaking  for  the  court:    "We  now  go 
further,  and  declare  that,  although  the  wife's 
right  and  interest  in  the  real  estate  of  ber 
husband  not  occupied  as  a  homestead  Is  in- 
choate and  uncertain,  yet  it  possesses  the 
element  of  property  to  such  a  degree  that 
she  may  maintain  an  action  during  the  life 
of  her  husband  for  its  protection,  and  for 
relief  from  fraudulent  alienation  by  her  hus- 
band."   The  same  question  was  again  pre- 
sented to  this  court  in  Mnnger  v.  Baldridge, 
41  Kan.  230,  21  Pac.  15»,  13  Am.  St  Rep.  273. 
The  Busenbark  Case  was  reviewed,  and  the 
court,   speaking  through  the  present  chief 
Justice,  used  the  following  language:     "The 
interest  of  the  wife  in  the  real  estate  of  her 
husband  during  marriage  is  a  contingent  one, 
It  is  true,  but  it  is  unquestionable  property,  and 
no  reason  has  been  advanced  why  she  may  not 
empower  the  husband  to  act  for  her,  and  ha 
conjunction  with  himself  convey  It  away.    In 
Busenbark  v.  Busenbark,  33  Kan.  572,  7  Paa 
245,  the  nature  of  this  interest  was  consider- 
ed, and  it  was  determined  that,  while  It  was 
Inchoate  and  uncertain.  It  still  possessed  the 
elements  of  property  which  may  be  In  con- 
nection with  the  husband  the  subject  of  con- 
tract and  bargain,  and  was  of  such  a  char- 
'acter  that  the  wife  might  during  marriage 
maintain  an  action  for  Its  protection  and  for 
relief  from  fraudulent  alienation  by  her  huB- 
bhnd.    That  It  is  &n  existing  bit^^st,  and 
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one  whlcb  may  be  the  subject  of  conveyance 
by  the  wife  dnrlug  marriage,  Is  expressly 
recognized  by  the  statute  defining  the  same, 
us  foUcws."  The  precise  question  Involved 
in  this  ease  was  passed  upon  In  Warner  v. 
Broquet,  54  Kan.  649,  39  Pac.  228,  where  It 
was  held  that  both  husband  and  wife  have  an 
interest  either  direct  or  Indirect  in  each  oth- 
er's real  estate,  and  in  passing  on  the  ques- 
tion the  court  used  the  following  language: 
"These  Interests  and  the  mutual  confidences 
which  ought  to  exist  between  husband  and 
wife  forbid  either  from  obtaining  a  tax  title 
upon  the  real  estate  of  the  other." 

For  twenty  years  the  doctrine  that  a  wife 
has  a  present  property  interest  in  all  real 
estate  belonging  to  her  husband  situated  In 
Kansas  has  been  adhered  to  both  by  the 
bench  and  bar,  and  proiierty  rights  have  been 
settled  both  in  and  out  of  courts  upon  the 
presumption  that  such  was  the  settled  law  of 
the  state.  The  majority  opinion  tells  us, 
however,  that  the  reasoning  by  which  the 
courts  reached  this  conclusion  was  fallacious. 
And  in  attempting  to  show  the  fallacious  rea- 
soning which  led  this  courti  in  the  Busen- 
bark,  Munger,  and  Broquet  Cases,  to  con- 
clude that  a  mniTled  woman  bad  a  present 
Interest  In  the  lands  of  her  husband  situated 
In  Kansas,  the  following  statute  Is  quoted: 
"One-half  In  value  of  all  the  real  estate  In 
which  the  husband,  at  any  time  during  the 
marriage,  had  n  legnl  or  equitable  interest, 
whlcb  has  not  been  sold  on  exec-utlon  or  other 
Judicial  sale,  and  not  necessary  for  (be  pay- 
ment of  debts,  and  of  which  the  wife  has  made 
no  conveyance,  shall,  under  the  direction  of  the 
probate  court,  be  set  apart  by  the  executor  as 
her  property,  in  fee  simple,  upon  the  death 
of  the  husband,  it  she  survives  him ;  provid- 
ed, that  the  wife  shall  not  be  entitled  to  any 
interest,  imder  the  provisions  of  this  section, 
in  any  land  to  which  the  husband  has  made 
a  conveyance,  when  the  wife,  at  the  time  of 
the  conveyance,  is  not  or  never  has  been  a 
resident  of  this  state."  Gen.  St  1901,  § 
2510.  And  then  It  is  said:  "At  most  the 
statute  creates  an  Interest  in  the  husband's 
real  estate  which  attaches,  not  during  his 
lifetime,  but  upon  his  death."  The  confu- 
sion, which  is  discernible  throughout  the 
opinion,  that  an  "interest  in  lands"  and  an 
"estate  In  lands"  are  synonymous  terms, 
stands  out  prominently  In  this  quotation. 
This  statute  creates  a  present  interest  in  the 
wife  In  lands  owned  by  the  husband,  not  an 
estate,  which  interest  ripens  into  an  estate  on- 
ly upon  the  death  of  the  husband.  Neither  J. 
W.  FIke  nor  his  wife  had  ever  been  a  resi- 
dent of  the  state.  It  Is  therefore  held  that 
the  rule  for  which  I  contend  cannot  apply  in 
this  case  l>ecause  of  the  proviso  in  the  sec- 
tion. This  i)rovIso  was  Intended  only  to  de- 
prive the  wife  from  claiming  an  interest  in 
lands  which  had  licen  conveyed  by  her  hus- 
band before  she  became  a  resident  of  tlie 
state.  It  was  enacted  to  protect  Innocent 
grantees  of  laud,  and,  as  held  in  BuIBngtou 


v.  GroBvenor,  46  Kan.  730,  27  Pac.  137,  13  I/. 
R.  A.  282,  is  only  a  rule  of  conveyancing. 
The  proviso  does  not  discriminate  against  the 
nonresident  wife.  Her  interest  in  the  lands 
of  her  husband  situated  in  Kansas  is  as  great 
as  if  she  actually  resided  in  the  state,  and 
upon  his  death  her  estate  in  lands  of  which 
he  died  seised  is  the  same  as  if  she  had  been 
an  actual  resident,  subject  to  all  the  condi- 
tions imposed  by  the  statute  upon  resident 
wives  or  widows,  with  one  addition,  namely, 
that  the  husband  has  not  conveyed  it,  before 
his  death,  and,  as  suggested,  this  additional 
condition  was  imposed  to  protect  innocent 
purchasers,  and  not  to  discriminate  against 
the  nonresident  wife  or  widow.  The  opinion 
In  Stefflns  v.  Stewart,  53  Kan.  92,  36  Pac.  55. 
may  appear  ni>on  a  cursory  examination  to 
so  minimize  tlie  interest  of  the  wife  in  the 
real  estate  of  the  husband  as  to  be  antagonis- 
tic to  the  principle  for  which  I  contend.  But, 
upon  a  closer  examination,  it  will  be  discov- 
ered that  such  is  not  the  case.  In  that  case 
the  husb.ind,  who  was  the  owner  of  the  land, 
had  unsuccessfully  litigated  the  right  of  the 
city  to  levy  a  special  assessment  upon  his 
land,  and,  after  a  final  Judgment  against  him, 
his  wife  commenced  her  action  to  relltigate 
the  same  question.  This  right  was  denied 
her,  not  because  she  did  not  have  an  Interest, 
but  because  she  had  no  such  separate  and  in- 
dependent interest  in  the  real  estate  of  her 
husband  that  she  could  maintain  a  separate 
action  in  lier  own  name  after  the  question  in- 
volved had  been  litigated  to  a  final  determi- 
nation by,  and  in  the  name  of,  her  husbiind. 
This  Is  In  line  with  all  the  authorities.  The 
Interest  of  the  wife  in  the  real  estate  of  her 
husband  is  a  Joint  interest  with  bis,  and  not 
separable  and  independent  from  bis,  and  It  Is 
only  in  cases,  where  because  of  neglect  or 
refusal  on  the  part  of  the  husband  to  i)er- 
form  some  act  or  duty  the  neglect  or  non- 
performance of  which  would  entirely  defeat 
her  interest,  and  in  cases  of  fraudulent  con- 
duct of  the  husband  detrimental  to  or  de- 
structive of  her  interests,  that  the  courts  rec- 
ognize the  right  of  the  wife  to  her  action. 
I  insist  tliut  the  wife  has  a  property  interest 
in  all  the  lands  of  her  husband.  Jointly  with 
him,  and  that  the  husband  has  a  Joint  prop- 
erty interest  In  the  lands  belonging  to  the 
wife,  and  therefore  neither  can  acquire  a  tax 
title  to  the  lands  of  the  other.  Mr.s.  Katie 
M.  Fike  being  incapable  of  acquiring  a  tax 
title  to  the  lauds,  the  deed  was  void,  and  re- 
cording it  did  not  start  the  statute  of  limita- 
tion.   Cnrithere  v.  Weaver,  7  Kan.  110. 

The  Judgment  of  the  lower  court  should  be 
affirmed.  I  am  authorized  to  s»iy  that  (Uiielf 
Justice  .TOHXSTOX  Joins  me  In  this  dl.s.sent. 

BUKCH.  J.  (concurring).  In  my  Judgniout 
the  syllai>us  of  the  opinion,  written  liy  .Mr. 
Justice  SMITH,  clearly  and  accurately  states 
the  law.  But  the  argument  in  support  of 
the  conclusions  reached  appears  to  me  to  be 
unduly  pressed  against  the  case  of  Buseu- 
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bark  t.  Buseubark,  33  Kan.  572,  7  Pac.  245, 
and  Its  congeners.  It  It  were  proi)osed  to  do 
so,  I  would  not  agree  that  they  may  I)e  over- 
ruled. The  premise  of  the  dis.seutiug  opin- 
ion of  Mr.  Justice  GBEEN'E  is  antagonistic 
to  the  decisions  Iiolding  that  u  mortgagee  may 
take  a  tax  deed  of  the  mortgaged  premises. 
A  mortgagee  has  a  veiy  large  and  substan- 
tial present  property  Interest  in  the  land 
•covered  by  the  mortgage.  He  may  prevent 
waste  and  the  like.  He  may  redeem  from 
taxes,  and  his  Interest  may  ultimately  ex- 
tinguish all  the  title  of  the  mortgagor ;  still, 
he  may  take  a  tax  deed,  and  I  am  not  In 
favor  of  overruling  the  decisions  of  this 
court  to  tliat  effect.  The  syllabus  of  the  case 
of  Stefflns  v.  Stewart,  53  Kan.  92,  3«  Pac.  55, 
tells  what  was  there  decided,  and  reads  as 
follows:  "A  wife  has  no  such  interest  in 
the  lands  of  her  husband,  other  than  the 
liomcstead,  ns  will  support  an  action  by  her 
alone,  In  her  own  name,  to  enjoin  the  collec- 
tion of  special  taxes  assessed  against  such 
lands."  In  the  opinion  the  point  at  issue 
was  stated  thus:  "The  question  we  are 
now  called  upon  to  decide  Is  whether  Cather- 
ine Stewart  has  such  interest  in  the  lauds  of 
I»cr  husband  as  will  enable  her  to  maintain 
this  action.''  The  circumstance  of  former 
litigation  by  tlie  hu-sband  concerning  the  same 
matter  is  not  noted  in  these  quotations.  It 
was  not  the  controlling  fact  in  the  case  at 
«11,  and  was  referred  to  merely  to  Illustrate 
the  far-reaching  consequences  of  conceding 
to  the  wife  anything  beyond  her  naked  statu- 
tory right.  I  think  the  case  is  an  authority 
agftiufit  the  i>osition  taken  In  the  dissenting 
opinion,  and  am  not  in  favor  of  weakening 
Its  force.  One  source  of  the  confusion  at- 
tending discussions  of  this  subject  is  the  em- 
ployment of  names  to  designate  an  imnamed 
thing.  The  statute  creates  and  defines  the 
relation  of  a  married  woman  to  her  husband's 
land  otlier  than  the  homestead.  Whenever 
an  attempt  is  made  to  speak  of  that  rela- 
tion, familiar  law  words  are  used — "right," 
"interest."  "property,"  "estate,"  and  the  like 
— every  one  of  which  contains  Implications 
not  warranted  by  the  statute.  Then  argu- 
ments are  made  from  the  implications,  and  so 
the  effect  of  the  statute  may  be  magnified  or 
minimized.  In  Warner  v.  Broquet,  54  Kan. 
049.  39  Pac.  2'J8,  the  subject  was  further  com- 
plicated by  viewing  it  in  the  light  of  ob- 
solete law  concerning  the  marriage  relation. 
I  am  willing  to  say,  without  naming  it, 
that  the  statutory  relation  of  a  married  wo- 
man to  her  husband's  land,  other  than  the 
homestead,  is  such  tiiat  she  is  not  prohibited 
from  taking  a  tax  deed  of  it;  but,  If  that 
relation  should  be  wrongfully  Invaded,  as 
In  the  Buseubark  Case,  the  courts  should  up- 
on her  application  duly  protect  It. 

MASON,  J.  (concurring  siHJCially).  The 
reasoning  of  the  opinions  of  Mr.  Justice 
SMITH  and  Mr.  Justice  BTUrH  is  to  me 
convincing  that  a  wife  is  not  disqualified  to 


acquire  a  tax  title  to  her  husband's  land,  by 
whatever  name  her  rights  with  respect  to  it 
may  be  described,  and  I  therefore  think,  as 
suggested  In  the  'after,  that  it  is  unneces- 
sary to  consider  whether  or  not  such  rights 
amount  to  what  may  technically  be  called  an 
interest. 


FIKE  V.  XAGLE  et  al. 
(Supreme   Court   of   Kansas.     June   9,   1000.) 

Error  from  District  Court,  Stafford  Coun- 
ty; J.  W.  Brinckerhoff,  Judge. 

Action  by  Katie  M.  Tike  against  Paul  B. 
Nagle  and  Francis  £.  Miller.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Bo- 
versed. 

Geo.  A.  Vandeveer  and  F.  Tj.  Martin,  for 
plaintiff  in  error.  T.  AV.  Moseley,  for  defend- 
ants in  eiTor. 

PEB  CUBIAM.  The  only  question  In  this 
case,  which  has  not  been  disposed  of  by  th.; 
decision  in  the  case  of  Nagle  v.  Tieperman 
(Just  decided)  83  Pac.  941,  Is  the  contention 
that  the  tax  deed  is  void  on  its  face  becau.^jp 
of  a  misdescription  of  the  land.  The  land  in 
controversy  is  the  southeast  quarter  of  sec- 
tion 31,  town  22  south,  of  range  13  west,  of 
the  6th  principal  meridian,  containing  160 
acres  more  or  less.  This  Is  the  description 
under  which  it  appears  to  have  been  assessed, 
advertised,  and  sold,  and  the  description 
which  is  contained  in  the  deed.  It  Is  true 
the  form  of  the  tax  deed  Is  Intended  to  be 
used,  if  necessary,  for  the  conveyance  of  sev- 
eral distinct  tracts  of  land,  and  in  some  plac- 
es it  contains  such  expressions  as  "each 
separate  tract  and  parcel  of  said  real  prop- 
erty," "Separately  exposed  to  public  sale  at 
the  county  seat,"  and  "each  one  of  the  sepa- 
rate tracts  and  parcels  as  above  described," 
and  Rimilar  expressions  which  would  be 
proper  in  a  tax  deed  where  several  tracts  are 
actually  conveyed;  but  the  land  In  dispute 
is  a  single  tract,  and  all  that  Tiatter  In  the 
deed,  which  would  be  proper  if  several  tracts 
were  actually  included,  may  be  regarded  as 
surplusage,  and  does  not  'nvalidate  the  deed. 

The  Judgment  must  Jierefore  be  reversed 
on  the  authority  of  'Nagle  v.  Tieperman, 
supra. 


T>KIGH  V.  TEBBITOBT. 

(Supreme  Court  of  Arizona.    March  30,  190C.) 

1.  JVRY— QfALlFICATIOX  OF  JURORS— OPINION. 

P(>n.  Code.  S  910,  provides  that  a  juror  may 
he  challenRed  for  cause  for  the  existence  of  a 
state  of  miud  which  will  prevent  him  from 
acting  with  entire  impartiality,  and  section 
015,  declares  that  when  a  challenge  is  made 
for  the  ahove  reason  no  person  shall  be  dis- 
qualified by  reason  of  having  fonni<d  or  ex- 
pressed an  opinion  founded  UT>oa  public  rumor, 
statements  in  public  journals  or  common  no- 
toriety, provided  it  be  a  qualified  oninion  and  it 
appears  to  the  court  that  the  juror  will  act 
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impartially.  Held,  that  existence  of  an  un- 
qualified opinion,  derived  from  any  source 
whatever,  disniialifies  the  juror,  but  a  qualified 
opinion,  whether  founded  upon  public  rumor, 
statements  in  public  journals,  common  notorie- 
ty,  actual  knowledge  of  the  facts,  or  state- 
ments by  a  party  or  witness,  does  not  disqualify 
if.  in  the  oninion  of  the  court,  the  juror  can 
nevertheless  act  fairly  and  impartially. 

|Kd.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  DiR.  .Tury,  H  4til-47».] 

2.  Criminal  Law —  Appeal  — Discretion  of 
i.()\vkb  corrt— competkncy  of  jurors. 

The  dis'-retion  of  the  trial  court  exei- 
cisod  in  rt"tprminine  whether  or  not  a  juror 
who  has  fonned  an  opinion  is  able  to  act  with 
iinDartinliiy  will  not  be  disturbed  on  appeal 
unless  the  determination  is  clearly  erroneous. 
|Kd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  l>i?.  Criminal  Ijiw,  §  .S056.] 

3.  Jcnv— CoMPETExrv  of  .TraoRS— Opinions. 

In  a  criminal  case,  a  juror  who  testified 
on  cross-examination  that  the  opinion  which 
he  hud  was  formed  on  what  he  had  heard  about 
the  case :  tliat  it  was  not  a  fixed  opinion ;  that 
it  would  take  evidence  to  remove  it:  that  it 
was  not  an  nnnualified  opinion ;  and  that  he 
had  no;  expressed  a  scttlefl  opinion  of  the  Ruilt 
or  innocence  of  the  defendant,  as  well  as  a 
juror  who  testified  that  he  had  not  talked  with 
the  witni'sses  but  had  formed  an  opinion  on  hear- 
say, which  <'Ould  be  changed  by  evidence,  and 
who  finally  stated  that  he  had  no  fixed  and 
settled  opinion,  was  not  subject  to  challenge 
for  cause  on  the  ground  of  partiality. 

fKd.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Pig.  Jury,  $$  4*51-470.1 

4.  Same. 

In  a  criminal  case,  a  juror  who  testified 
that  he  had  formed  an  opinion  which  could  be 
removed  b.v  evidence ;  that  the  opinion  was 
founded  on  facts  which  he  had  heard,  and  was 
n  fixed  oninion.  if  the  facts  were  true,  but 
could  he  changed  if  the  facts  were  not  true,  was 
not  n<H-essarily  disqualified  although  at  the 
close  of  his  cross-examination  he  acceded  to  a 
statement  of  counsel  that  he  had  a  fixed  and 
unqualifiefl  opinion. 

5.  Same— Statino  Ground  of  Challenoe. 

I'en.  Code.  $  010,  enumerates  the  causes 
for  which  a  juror  may  be  challenged  and  sec- 
tion 014.  declares  that  in  every  challenge  for 
any  of  the  eauscR  specified  in  section  Ol(*. 
the  particular  eaose  must  be  stated.  Held,  that 
the  provisions  of  se<-tion  014  are  mandatory 
and  the  cause  of  the  challenge  must  be  speci- 
fied in  order  to  bring  to  the  attention  of  the 
trial  conrt  the  cause  on  which  the  challenge  is 
based,  and  to  enable  the  party  to  pre-sent  for 
review  the  action  of  the  trial  court  in  respect 
to  the  fhnllenge. 

fKd.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Pig.  .Tury,  i  ."i."i0.1 

C.  .IrRY— Competency    of   .Thrors— Scruples 

Aoatnst  Death  I'enalty. 

I'nder  Pen.  Code.  $  010,  subd.  14.  declaring 
that   in  a   trial  for  an  offense  punishable  with  ' 
death,    the    pntertaining   of   such    conscientious  ' 
opinions  as  would  preclude  a  juror  from  finding  ■ 
a  defendant  guilty  shall  render  the  juror  dis- 
qunlifipd.  n  juror  who  has  conscientious  scruples 
nsrainst   the  infliction  of  the   death   iwnalty   is 
not  compotent  on  the  trial  of  an  offense  which 
ma.v  in  the  option  of  the  jury  be  punished  by 
death  or  imprisonment  for  life. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Pig.  .Tury,  8  491.1 

Aipcnl  from  District  Court  Mohave  Coun- 
ty; before  Justice  Sloan. 

C.  C.  LeijEh  was  convicted  of  murder,  and 
appeals.    Afllnued. 


Leroy  Anderson,  for  api)ellant  E.  S. 
Clark,  Atty.  Gen.,  for  the  Territory. 

KENT,  C.  J.  The  only  questions  raised 
by  the  appellant  in  big  assignment  of  errors, 
and  upon  the  incomplete  record  which  we 
have  before  us,  are  as  to  the  correctness 
of  the  rulings  of  the  trial  court  upon  the 
challenges  for  cause  to  certain  Jurors.  The 
first  assignment  of  error  is  as  follows :  "The 
court  erred  in  not  sustaining  the  challenge  for 
cause  of  defendant  to  the  jurors:  G.  S. 
Iluskins,  Frank  Irwin,  Geo.  W.  Miller,  and 
Peter  F.  AV'hite,  and  caused  defendant  to 
exercise  a  peremptory  challenge  upon  each 
of  the  above  named  jurors,  to  his  harm,  for 
the  reason  that  said  jurors  had  expressed 
on  unqualified  opinion  concerning  the  guilt 
or  innocence  of  defendant,  and  that  It  would 
take  evidence  to  remove  said  opinion."  By 
section  010  of  our  Penal  Code  it  is  provided 
that  either  party  may  challenge  any  indi- 
vidual Juror  for  any  of  the  various  causes 
set  forth  in  fifteen  subdivisions  of  said  sec- 
tion. The  thirteentlt  subdivision  of  said 
section  provides  as  a  cause  for  such  chal- 
lenge :  "For  the  existence  of  a  state  of  mind 
on  the  part  of  the  Juror  in  reference  to  the 
case,  or  to  the  defendant,  or  to  the  person 
alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was 
instituted,  which  will  prevent  him  from  act- 
ing with  entire  impartinllt.v  and  without 
prejudice  to  the  suhstantinl  rights  of  either 
party."  B.v  section  015  of  the  Penal  Code 
it  is  provided:  "When  a  challenge  is  made 
for  tlie  cause  mentlone<l  in  subdivision  thir- 
teen (13)  of  section  010.  no  person  shall 
be  disqualifled  as  a  Juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the 
matter  or  acts  to  he  submitted  to  such  jury, 
founded  upon  public  rumor,  statements  in  pub- 
lic Journals,  or  common  notoriety;  provided; 
It  be  a  qualified  opinion,  and  It  appears  to  the 
Court  that  such  Juror  will  net  Impartially  and 
fairly  upon  the  matter  to  be  submitted  to  him. 
The  Court  shall  Instruct  the  Jurors  as  to  the 
distinction  between  a  qualified  and  an  un- 
qualifle<l  opinion,  and  if  the  person  has 
fornie<l  or  expresse<l  an  unqualified  opinion, 
he  shall  be  exolude<l." 

Where  therefore  a  Juror  has  formed  or 
expressed  an  tntqualified  opinion — that  Is. 
a  fixed,  settled,  and  abiding  conviction  as  to 
the  guilt  or  innocence  of  the  defendant — It 
is  a  cause  for  his  disqualification  as  a  Juror; 
and  the  court,  upon  objection  properly  taken, 
must  exclude  him.  The  source  of  such  opin- 
ion, or  the  grounds  upon  which  it  Is  based, 
is  unlmiiortant :  the  fact  that  It  Is  an  un- 
qualified opinion  disqtialifies  the  Juror. 
AVliere  a  luror  has  nn  opinion  less  strong 
than  a  fixed  or  settled  conviction,  or,  in 
other  words,  a  nualifie<l  o))inion,  it  becomes 
important  for  the  <'onrt  to  ascertain,  not 
only  the  strength  of  such  opinion,  Init  upon 
what    such    opinion    is   founded.    If   it    be 
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founded  upon  public  rumor,  stntoments  tn 
pul>Iic  journalH,  or  common  notoriety,  tbe 
juror  Is  comi)etent  to  serve,  If  It  shall  appear 
that  he  will  act  fairly  and  Impartially  uiwn 
tbe  matter  to  be  submitted  to  him.  If  It 
be  founded  ujwn  actual  knowledge  of  the 
facts,  or  upon  statements  made  to  him  by 
a  party,  or  by  witnesses  In  tbe  case,  or  upon 
other  definite  knowledge  or  Information,  It 
Is  nevertheless  for  the  court  to  determine 
whether  or  not  such  knowledge  or  Informa- 
tion has  In  fact  brought  about  in  tbe  juror 
a  state  of  mind  which  will  prevent  him  from 
acting  with  entire  impartiality  and  without 
prejudice  to  the  substantial  rights  of  either 
party,  even  though  it  appears  from  the 
testimony  ol  the  juror  tliat  he  considers 
that  be  can  so  act.  That  the  juror  will 
carry  such  opinion  Into  tbe  jury-lwx,  or  that 
It  will  take  evidence  to  remove  tbe  opinion 
so  formed,  are  not,  in  themselves,  grounds 
of  dii^qualificatlon.  The  question  Is  can  tbe 
juror  act  fairly  and  Impartially,  irrespective 
of  tbe  opinion  that  he  holds,  or  Is  It  such 
an  opinion,  by  reason  of  Its  strength  or  the 
grounds  ujwn  which  It  Is  based,  ns  has  pro- 
duced In  tbe  juror  a  state  of  mind  prejudi- 
cial to  the  substantial  rights  of  tbe  party. 
This  Is  a  question  which  must  be  left  largely 
to  the  wise  discretion  of  the  trial  court;  and 
tbe  determination  of  the  trial  court  In  that 
regard  will  not  be  disturlml  on  appeal,  un- 
less it  appears  to  be  clearly  erroneous.  As 
we  said  in  Brady  v.  Territory  (Ariz.)  OiO  Pac. 
(»98:  "It  lias  been  frequently  held  that  a 
juror,  stating  he  has  formed  an  opinion  ns 
to  the  merits  of  a  case,  which  It  would  take 
evidence  to  remove.  Is  nevertheless  coiniieteut 
If  It  appears  that  he  can  decide  the  case 
Impartially,  without  reference  to  what  he 
has  heard  or  the  opinion  which  he  has 
formed.  State  v.  Morse  (Or.)  .'57  Pac.  0.31; 
People  v.  King,  27  Cal.  r>07,  87  Am.  I>ec. 
95;  Ortweln  v.  Com..  70  Pa.  414.  18  Am. 
Hep.  420;  State  v.  Mlllaln.  3  Xev.  40!);  State 
V.  Lawrence.  38  Iowa,  51.  Tlie  diallenge 
raised  an  issue  of  fact  upon  wliich  the  court 
bad  to  determine  wliether  the  nature  and 
strength  of  the  opinion  formed  was  such 
as  would  prevent  the  juror  from  acting  with 
entire  Impartiality.  Tbe  finding  of  the  trial 
court  uiK)n  that  Issue  should  not  be  set 
aside  by  the  appellate  court  unless  the  error 
Is  manifest.  'No  less  stringent  rules.'  says 
Mr.  Chief  .Justice  W'alte,  'should  l)e  applied 
l)y  the  reviewing  court  In  such  case  than 
those  which  govern  In  consideration  of  mo- 
tions for  new  trial  because  the  verdict  Is 
against  the  evidence.  It  must  Iw  made  clear- 
ly to  appear  that  upon  the  evidence  the  court 
ought  to  have  found  the  juror  bad  formed 
such  an  opinion  tlint  he  could  not.  in  law. 
l)e  deemeil  Impartial.  The  case  must  be  one 
in  wliich  It  Is  manifest  the  law  left  nothing 
to  tiie  conscience  or  discretion  of  the  court.' 
Keynolds  v.  I^.  S..  98  T'.  S.  14.->,  25  L.  Ed. 
244.  The  trial  judge  heard  the  stntenients 
of  the  juror,  had  an  opportunity  to  observe 


bis  manner,  temperament.  Intelligence,  and 
personal  peculiarities,  as  exhibited  on  his  ex- 
amination— important  factors  lu  determining 
his  qualification — and  ruled  in  favor  of  bis 
competency.  There  is  nothing  in  the  record 
which  would  warrant  us  in  disturbing  that 
finding." 

The  assignment  which  we  are  considering 
alleges  error  In  the  refusal  of  the  court  to 
i  sustain  the  challenge  for  cause,  in  that  the 
,  jurors  had  expressed  an  unqualified  opiniou, 
and   Is  not  based  upon  tbe  existence  of  a 
I  qualified  opinion  such  as  would  prevent  the 
;  jurors  from  acting  impartially.    If  there  was 
.  any  such  nnqnallfied  opinion  in  the  mind  of 
1  any  of  the  jurors.  It  was  the  duty  of  the 
i  court  to  sustain  tbe  challenge.    An   exami- 
'  nation  of  tbe  record  liefore  us  discloses  that 
'  the  jurors,   upon  their  voir  dire,  stated  in 
:  substance  as  follows:    Juror  Haskins  stated, 
i  on  bis  direct  examination,  that  from  what  he 
.  bad  beard  he  liad  not  formed  or  expressed 
I  nn  opinion  of  tbe  gnllt  or  innocence  of  tbe 
;  defendant;   that  he  had  no  fixed  opinion,  be- 
cause he  knew  nothing  of  the  case,  and  no 
I  bias  of  prejudice  against  the  defendant    Up- 
I  on  cross-examination,  he  stated  that  tbe  opin- 
I  Ion  be  had  was  formed  upon  what  he  heard 
I  alK>ut  the  case;  that  It  was  not  a  fixed  opUi- 
'  Ion;    that  It  would  take  evidence  to  remove- 
I  it;   tliat  he  would  go  Into  the  case  with  an 
opinion  from   what  he  had  beard;    tliat  it 
was  not  an  unqualified  opinion,  but  it  would 
]  take  evidence  to  remove  it:  and  that  be  bad 
not  expressed  a  settled  opinion  of  big  guilt 
or  Innocence.    The  juror  Miller  testified,  on 
t  his    direct    examination,    that    as    to    the 
!  facts  in  tbe  case  be  only  knew  what  be 
I  had  read  and  beard;   that  be  liad  formed  or 
I  expressed  an  opinion  as  to  the  guilt  or  inno- 
I  cence  of  the  defendant;   that  that  was  not  a 
I  fixed,  unqualified  opinion.    On  cross-exami- 
nation, he  testified  that  be  had  not  talked 
I  with  the  witnesses,  but  be  formed  his  opin- 
ion on  hearsay;    that  bis  opinion  could  be 
.  changed  by  tlie  evidence;    that  be  did  not 
know  as  it  was  a  flxe<l,  definite  opinion;  tliat 
be  expressed  the  "opinion  the  same  as  any- 
I  1)ody  else."    And  to  the  question  put  by  the 
j  court:    "Have  you  now  a  fixed  and  settled 
'  opinion  of  the  guilt  or  Innocence  of  tbe  ac- 
cused?"   He  answered:    "I  don't  know  as  I 
have;  no,  sir."    The  juror  Irwin  testified,  on 
direct  examination,  that  be  had  heard  of  tbe 
;  facts  In  tbe  case,  and   from  what  be  had 
i  beard  he  had  formed  an  opinion;  but  that 
I  such  nu  opinion  was  not  a  fixed,  unqualified 
I  opinion,  and  that  be  could  enter  tbe  jury-box 
and  try  tbe  case  fairly  and  impartially.    Up- 
on  cross-examination,   the   following   qaes- 
i  tlons   and   answers   appear:    "Q.  You   have 
heard    about    this    case?    A.  Yes,    sir.    Q. 
I  And  you  have  formed  an  oiiinlon?    A.  Yes. 
sir.    Q.  What  kind  of  an  opinion  is   that? 
A.  Well,  It  could  be  removed  by  evidence.    If 
what  1  heard  is  not  true —    Q.  If  what  you 
heard  is  true,  then  you  have  a  fixed  opinion? 
A.  Yes,  sir.    Q.  Is  there  any  condition  to  tbe 
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opinion  you  bave  now?  A.  Well,  not  if  tlie 
facts  I  bave  beard  are  true.  Q.  Then,  from 
what  you  have  beard,  you  have  a  fixed,  un- 
'qualified  opioion,  haven't  you?  A.  Yes,  eir; 
I  think  I  have." 

It  la  apparent  that  tbe  opinion  of  the 
jurors  HaRkins  and  Miller  were  not  fixed  and 
aettled  opiulons  as  to  the  guilt  or  Innocence 
of  the  defendant,  but  tiiat  tbey  were  qualified 
<9inion8  formed  upon  rumor  and  common 
notoriety.  Tbey  were  clearly  competent,  qual- 
ified jurors.  As  to  tbe  Juror  Irwin,  it  is  true 
that  in  answer  to  the  last  question  put  to 
him  on  his  examination,  he  acceded  to  the 
statement  of  counsel,  that  he  Iiad  a  fixed,  un- 
qualified opinion;  but  he  says  that  his  opin- 
ion was  fixed  and  settled  only  if  what  he 
bad  beard  was  true.  The  opinion,  therefore, 
was  not  absolutely  fixed  and  settled,  but  was 
hypothetical,  dependent  upon  whether  the 
statements  that  he  henrd  were  true  or 
false;  If  true,  his  opinion  was  fixed  and  set- 
tled; if  not  true,  It  was  not  fixed  and  settled, 
and  such  opinion  as  he  had  could  be  removed 
by  evidence.  We  think,  therefore,  that  the 
opinion  that  the  juror  bad  was  a  qualified, 
and  not  an  unqualified,  one.  Tbe  testimony 
given  by  tbe  juror  does  not  disclose  tbe 
source  of  bis  opinion,  or  how  It  was  founded. 
Tbe  juror  stated  that  his  opinion  could  be 
removed  by  the  evidence  In  tbe  case,  and 
that  be  could  enter  the  jury-box  and  try  tbe 
case  fairly  and  Impartially.  The  trial  court, 
with  the  Juror  before  it,  determined  that  the 
Juror  could  act  Impartially  and  fairly  upon 
the  matter,  and  that  his  qualified  opinion 
would  not  prejudice  tbe  defendant.  There 
Is  nothing  in  the  record  before  us  that  war- 
rants us  In  dlsturbiuK  tbe  conclusion  so 
reached.  Tbe  juror  White  testified  that  he 
did  not  know  whether  his  opinion  was  a  fixed 
and  unqualified  opinion,  or  not;  that  It 
would  take  "pretty  heavy  evidence  to  remove 
It";  that  he  did  not  know  that  be  could  dis- 
card bis  opinion,  if  sworn  as  a  juror  In  the 
case,  and  be  thought  it  might  Infiuence  blm 
some  in  his  verdict  If  a  challenge  was  In- 
terposed to  tbls  juror  by  tbe  defendant,  the 
record  does  not  show  It:  neither  does  the 
record  show  any  action  by  the  court  with  re- 
gard to  tbls  juror.  It  does  appear  from  tbe 
record  in  the  case,  however,  that  when  tbe 
list  of  jurors  was  submitted  to  counsel  to 
exercise  their  peremptory  challenges,  the 
name  of  the  juror  White  was  not  upon  the 
list,  and  be  did  not  form  one  of  the  number 
upon  whom  the  peremptory  challenges  were 
everclsed.  It  Is  apparent,  therefore,  although 
the  record  is  silent  in  that  respect,  that  the 
Juror  was  not  deemed  qualified  and  was  ex- 
cused by  tbe  court;  tbe  appellant  therefore 
can  have  nothing  to  complain  of  in  that  re- 
gard. 

In  considering  tbls  assignment  of  error,  we 
bave  treated  the  matter  as  if  proper  chal- 
longes  for  cause  had  been  interposed  by  the 
defendant    In  each  Instance,  after  the  ex- 


amination of  tbe  Juror,  a  challenge  was  Inter- 
posed in  the  following  form :  "We  challenge 
the  juror."  Section  914  of  the  Penal  Code 
provides  as  follows:  "In  every  challenge 
for  any  of  the  causes  specified  In  section  910, 
the  particular  cause  must  be  stated."  This 
provision  Is  for  the  purpose  of  bringing  to  tbe 
attention  of  the  trial  court  tbe  ground  upon 
which  the  challenge  is  based,  and  is  manda- 
tory in  its  terms,  and  must  be  followed, 
In  order  to  enable  a  party  to  present  for  re- 
view on  appeal  tbe  action  of  the  trial  court 
in  respect  to  such  challenge,  or  to  predicate 
error  thereon. 

The  second  assignment  of  error  is  as  fol- 
lows: "That  the  court  erred  in  allowing  a 
challenge  for  cause  of  the  territory  to  the 
juror  J.  W.  Thompson,  and  the  juror  John 
Mnsser,  for  tbe  reason  that  said  jurors  were 
not  disqualified  under  our  statute  as  to  the 
conscientious  scruples  concerning  tbe  death 
penalty.  And  for  the  further  reason  that 
said  Jurors  did  not  entertain  any  such  con- 
scientious opinions  as  would  preclude  them 
from  finding  the  defendant  guilty  of  murder 
In  the  first  degree.  For  the  further  reason 
that  under  our  statute  the  Jury  may  find  tbe 
person  guilty  of  murder  In  the  first  degree, 
and  fix  his  punishment  at  either  death  or 
Imprisonment,  and  the  objections  to  con- 
scientious scruples  must  be  that  the  Juror 
would  be  precluded  from  finding  the  defend- 
ant guilty,  and  not  that  he  would  dislike  to 
hang  a  man."  Subdivision  14  of  section  910 
of  the  Penal  Code,  provides,  as  a  ground  of 
challenge  for  cause:  "If  the  offense  charged 
be  punishable  with  death,  the  entertaining 
of  such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty;  in 
which  case  be  must  neither  be  permitted  nor 
compelled  to  serve  as  a  Juror."  The  record 
shows  that  both  these  Jurors  stated  that  tbey 
entertained  such  conscientious  opinions  as 
would  preclude  them  from  finding  the  defend- 
ant guilty.  Tbe  juror  Thompson,  however, 
on  further  examination,  stated  that  bis 
opinion  would  not  prevent  his  finding  the  de- 
fendant guilty  and  fixing  tbe  punishment  at 
imprisonment  for  life,  if  the  evidence  war- 
ranted it;  but  that  the  opinion  be  held  would 
preclude  him  from  fixing  the  death  penalty. 
This  qualification  did  not  bring  the  juror 
outside  the  clear  meaning  and  Intent  of  the 
statute.  Although  tbe  Jury  may  fix  tbe 
punishment  for  murder  In  tbe  first  degree  at 
either  death  or  imprisonment  for  life, 
the  offense  of  murder  in  tbe  first  de- 
gree is,  nevertheless,  one  "punishable  with 
death,"  and  tbe  entertaining  of  such  a 
conscientious  (pinion  as  precludes  the  juror 
from  the  infliction  of  the  death  penalty  pre- 
cludes tbe  Juror  from  finding  the  defendant 
guilty  of  an  offense  punishable  with  death, 
and  brings  blm  within  tbe  statute  which  re- 
quires the  court  to  exclude  blm.  Nor  does  it 
follow,  as  contended  for  by  the  appellant, 
that  the  enforcement  of  this  rule  compels  a 
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defendant  to  accept  a  Jury  all  the  menilmrs 
of  which  are  of  the  oi)lnlon  that,  if  he  were 
guilty  of  murder  In  the  flrrt  degree,  his  pen- 
alty should  be  death.  The  rule  only  forces  a 
defendant  to  ac<'ei)t  a  jury  free  to  impose 
either  the  death  penalty  or  imprisonment  for 
life;  and  the  territory  has  the  right  to  a 
jury  that  will  Impose  the  graver  penalty  if 
warranted  by  the  circumstances,  untranimel- 
ed  by  any  conscientious  opinions  against  it.s 
infliction. 

These  are  the  only  errors,  as  alleged,  dis- 
cussed In  the  appellant's  brief,  or  whlct  art 
presented  to  us  upon  the  record  as  It  is  be- 
fore us. 

The  judgment  of  the  district  court  Is  af- 
firmed. 

DO  AN,  CAMPBELL,  and  NAVE,  JJ.,  con- 
cur. 


PHEBY  V.  LAKE  ST'FKUIOR  &  ARIZONA 

MIX.  CO. 
fSupreme  Court  of  Arizona.     March  30,  190C.) 

1.  Mines  and  Minbrai.9  — Mining  Claims 
Sale— Bona  Fide  PrBriiASEHs— Notice. 

Defendant,  knowing  tliat  n  _  corporation 
was  in  nosscsKion  of  a  mining  claim  under  an 
option  to  purchase  and  that  it  was  about  to 
exercise  the  option,  stated  to  the  corporation's 
president  that  he  (defendant)  would  have  had 
an  interest  in  the  claim  if  Tj.  had  done  as  he 
agreed,  whereupon  the  president  informed  him 
that  if  he  had  any  misunderstanding  with  L. 
at  the  time  to  arrange  it  before  the  money  was 
paid  over.  Held,  tiiat  defendant's  statement 
was  insufficient  to  chares  eitlier  the  corpora- 
tion or  its  president  with  notice  of  defendant's 
interest  in  the  claim. 

2.  Mines  and  Mi.nebals— Qi-ieting  Title— 
E<jriTABLE  Interest  —  Bona  Fide  Pub- 
chaser. 

Where  plaintiff  iiolding  the  legal  title  to 
certain  mining  property  sued  under  a  statute  to 
quiet  its  title  in  which  action,  defendant  an- 
swered, admitting  niaintiff's  legal  title,  bnt 
claiming  an  equitable  interest,  and  asked  af- 
firmative relief,  in  that  such  interest  be  con- 
firmed and  that  the  legal  title  held  by  plaintiff 
be  conveyed  to  defendant,  defendant  thereby 
assumed  the  attitude  of  one  seeking  to  en- 
force an  equitable  interest  as  against  the  legal 
title,  in  which  situation  plaintiff  was  entitled 
to  rely  on  the  fact  that  it  was  a  bona  fide  pur- 
chaser for  value  without  notice. 

Appeal  from  District  Court,  Pinal  County; 
before  Justice  Douu. 

Action  by  the  Lake  Su|>erior  &  Arizona 
Mining  Company  against  F.  S.  Pheby.  From 
a  Judgnieut  for  plaiutifT,  defendant  appeals. 
Afflrmed. 

Cox  &  Franklin  (Clias  8.  Wheeler,  Guy 
C.  Earl,  and  Thomas  B.  Pheby,  of  counsel), 
for  appellant.  Hereford  &  Hazzard,  for  ap- 
pellee. 

SLOAN.  J.  The  Lake  Superior  &  Arizona 
Mining  Company,  a  c-orporatlon,  brought 
suit  against  F.  S.  Pheby  in  the  court  below 
to  quiet  its  title  to  the  Oolden  Eagle  &  Gold- 
en Eagle  Extension  mining  claims,  situated 
in  the  Pinal  mining  district.  Final  county. 


Pheby  set  up  In  liia  answer  an  "qiiitable 
claim  to  a  one-fourth  Interest  In  said  prop- 
erty, and  asked  that  this  equitable  estate  1m* 
c"onfirnnHl  by  the  court  and  a  conveyance  tn 
hlin  of  the  legal  title  to  such  interest  be  rt*- 

I  quire<l  of  the  plaintiff.  To  this  answer  tlu- 
plaintiff  pleaded,  among  other  matters,  that 

I  it  was  an  innocent  purchaser  for  value  of  tht- 
entire  property  witliout  notice  actual  or  <-on- 
stnictive.  at  the  time  of  the  purchase,  of 
any  interest  legal  or  equitable  held  <»i- 
claimed  by  Pheby.  The  trial  court  fouiul 
the  Issue  thus  raised  by  the  answer  of  the 
defendant,  and  the  reply  made  thereto  by 
plaintiff  In  favor  of  the  latter,  and  gave- 
judgment  quieting  its  title.  The  defeudaut 
moved  the  court  to  grant  him  a  new  trial, 
which  motion  was  denied  and  an  appeal  was 
thereupon  taken  by  him  from  this  rullugr 
and  from  the  judgment 

The  questions  raised  by  appellant  in  bis 
assignment  of  errors  and  presented  in   the 
briefs  of  his  counsel  are:    (1)  The  sufficlcn<-y 
of  tlie  evidence  to  sustain  the  finding  that 
appellee  was  an  Innocent  purchasei:  without 
notice  of  defendant's  claim  of  title.    (2)  The 
question  of  law  whether  the  findings  support 
the  judgment    The  facts  which  bear  u]M>n 
the  question  of  notice  on  the  part  of  appelU^' 
of  any  outstanding  claim  made  by  appellaut 
at  the  time  of  the  purchase  were  these:   The 
Golden  Eagle  mining  claim  was  located  .Jan- 
uary 1, 1898.  by  George  Lobb  and  C.  C.  Woolf. 
On   Noveiul>er  18,    1899.   the  Golden   Kaple 
Extension  claim  was  located  by  George  Lobb. 
On  May  31,  1902,  one  W.  A.  Holt  obtained  a 
lease  and  bond  of  the  Golden  Eagle  &  Golden 
Eagle  Extension  from  Lobb,  acting  for  him- 
self and  as  attorney  In  fact  for  Woolf.  and 
In   consideration   thereof   paid   the  sum    of 
$1,000  In  caiA.     The  contiact  of  lease  and 
bond  by  its   terms  was  for  a   term   of    18 
months,  and  gave  to  Holt,  his  agents  or  as- 
signs, the  right  of  possession,  operation,  aud 
development  of  the  claims,  and  also  an  op- 
tion to  purchase  the  same  at  any  time  dnring- 
the  life  of  the  agreement  for  $31,000.    I/Obb, 
fnr  himself  and  as  attorney  In  fact  for  Woolf, 
agi-eed  In  the  contract  of  lease  to  execute  a 
good  and  surflcient  deed  to  the  mining  claims, 
and  to  deposit  the  same  In  escrow  to    l»e 
delivered  to  Holt  or  his  assigns  upon  tlie 
payment  of  the  ?31,000  within  the  time  speci- 
fied In  the  contract.     In  pursuance  of  tlii:< 
agreement  a  deed  was  executed  by  Lobb,  for 
himself  and  as  attorney  In  fact  for  Woolf,  and 
deposited  in  the  Bank  of  Globe  to  be  held  in 
escrow  tnider  the   terms  of  the  contract. 
Holt  thereafter,  assigned  his  lease  and  oiv- 
tlon  to  <me  Angus  W.  Kerr  who,  in  Octol)er, 
1902,  assigned  the  same  to  the  Lnk<;  Sup- 
erior &  Arizona  Mining  Company.     In  Xo- 
vember,  1903,  the  latter  company  made  the 
payment  called  for  In  the  option  agreement 
and  obtained  the  deed  from  Lobb  and  Woolf, 
held  In  escrow  by  the  Bank  of  Globe,  aud 
placed  the  same  of  record.    It  also  api>earti 
that  from  Jie  time  Holt  took  possession  ot 
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the  property  to  the  month  of  April,  1903, 
there  wa.'s  expended  upon  the  property  by 
Holt  and  the  company  the  sum  of  $«0,000  In 
■development  work.  It  was  conceded  that 
neither  Holt  nor  Kerr,  while  they  were 
holders  of  the  option  or  prior  thereto,  had 
any  notice,  actual  or  constructive,  that  Pheby 
had  or  claimed  any  Interest  in  the  property. 
If  the  Lake  Superior  &  Arizona  Copper  Com- 
pany, prior  to  its  paying  the  purchase  price 
and  obtaining  the  deed  In  escrow,  had  notice 
of  such  claim  it  was  derived  solely  from  an 
intervieiv  between  Frank  S.  Carleton,  presi- 
dent of  the  company,  and  F.  S.  Theby  at 
the  Copper  Queen  hotel  In  Bisbee  during  the 
month  of  April,  1903,  at  which  interview 
Joseph  J.  riieby,  bi-other  of  F.  S.  Pheby,  was 
present.  F.  S.  Pheby  testified  that  at  this 
Interview  he  Informetl  Carleton  that  he  was 
■a  part  owner  in  the  Golden  Eagle  &  Golden 
Eagle  Extension  and  gave  him  in  detail  the 
facts  which  entitled  him  to  an  equltalile 
one-fourth  interest  therein.  Joseph  J.  Pheby 
corrolK)rated  his  brother,  and  testlfled  sub- 
stantially to  the  same  effect.  The  testimony 
of  Carleton  was  that  he  met  Pheby  and  his 
brother  at  the  Copper  Queen  Hotel  In  April, 
1003,  at  the  request  of  the  Phebys  to  talk 
over  a  proposition  relating  to  the  purchase 
of  the  Silver  King  mine;  that  during  the 
conversation  George  Lobb  was  mentioned, 
and  that  P.  S.  Pheby  then  said  that  liObb 
WHS  a  man  who  did  not  fulfill  his  word,  and 
to  instance  this  stated  that  if  Lobb  had  done 
as  he  agreed  to  do  he,  Pheljy,  would  have 
had  an  Interest  in  the  property  in  question; 
that  he  stilted  to  Pheby  that  his  company 
had  taken  over  the  option  for  the  purchase 
of  the  property  which  would  not  expire  until 
Xoveniber.  liKtt,  and  the  balance  of  $.30,000 
wonld  then  be  paid  to  the  order  of  Lobb.  and 
advised  I*hel>y  if  he  had  any  misunderstand- 
ing with  l.oljb  that  the  time  to  aiTange  that 
would  be  before  the  money  was  turned  over; 
tiiat  he  also  informed  Pheby  that  the  records 
had  been  carefully  examined,  and  the  title 
appeare<l  to  be  clear;  that  thereupon  Pheby 
again  said  that  If  Lobb  had  done  as  he 
agreed  to  do  he  would  have  had  an  interest 
in  the  two  mining  claims;  that  no  otlier  in- 
formation was  given  him  by  Pheby  as  to  his 
<-laim  of  interest  than  the  above,  and  that 
Pheby  did  not  state  to  him  at  any  time  dur- 
ing the  interview  that  he  then  had  or  clal)ned 
any  interest  in  the  property.  Carleton  did  not 
tell  of  this  conversation  to  any  other  member 
of  the  <-ompany.  nor  was  it  mentioned  by 
lilni  at  any  meeting  of  the  Iward  of  directors 
of  the  c-fimpany  for  the  reason,  as  stfite<l  by 
him.  that  the  impression  left  upon  his  mind 
by  the  conversation  with  the  I'hebys  was 
that  F.  S.  Pheby  did  not  claim  any  Interest  in 
the  property  at  the  time. 

The  trial  court  accepte<l  the  testimony  of 
Carleton.  and  rejected  that  of  the  Phebys. 
It  was  clearly  within  the  province  of  the 
trial  court  to  take  the  testimony  of  the  one 


witness  as  against  the  testimony  of  other  wit- 
nesses. The  question  arises,  therefore,  wheth- 
er, under  the  testimony  of  Carleton,  notice 
of  Pheby's  Interest  in  the  property  can  be 
imputed  to  the  appellee.  Disregarding  the 
question  whether  notice  sufiBcient  to  put  the 
company  on  inquiry,  when  given  to  its  presi- 
dent, not  In  a  matter  pertaining  to  the  busi- 
uess  of  the  company  but  incidentally,  can 
be  imputed  to  the  company,  we  think  the 
testimony  of  Carleton  fails  to  show  such  no- 
tice. Carleton  bad  a  right  to  assume  that 
Pheby  as  an  honest  man  would  disclose  fully 
his  interest  or  claim  of  interest  under  the 
circumstances.  Good  faith  would  require  this 
on  the  part  of  Pheby  when  informed  by 
Carleton  of  the  company's  possession  of  the 
property  under  the  option.  Pheby"s  declara- 
tion, under  these  circumstances,  that  he,  Phe- 
by, would  have  had  an  Interest  had  Lobb  done 
as  he  agreed,  might  properly  be  construed 
as  a  declaration  that  be  did  not,  in  fact,  pos- 
sess or  claim  such  interest  at  the  time,  and 
would  tend  to  allay  rather  than  to  arouse  a 
suspicion  tliat  be  had  not  disclosed  fully  his 
relation  to  the  title.  We  do  not  find  as  a 
matter  of  law  that  the  facts  testified  to  by 
Carleton  were  sufllcient  to  put  him  or  his 
company  upon  notice  of  Pheby's  interest  or 
claim  of  interest. 

It  is  argued  by  counsel  for  appellant  that, 
conceding  want  of  notice  on  the  part  of  the 
company  of  Pheby's  interest  or  claim  of  in- 
terest prior  to  its  purchase  of  the  property  in 
question,  this  fact  can  afford  no  ground  for 
relief.  They  invoke  the  doctrine  that  in  equi- 
ty want  of  notice  of  an  outstanding  lutere.st 
in  real  estate  is  but  a  shield  in  the  hands  of 
an  innocent  purchaser  which  he  may  use  in 
defense  of  his  title  when  it  Is  attacked,  and 
is  not  a  weapon  which  he  may  use  to  support 
his  claim  of  title  in  any  proceeding  brought 
l)y  him  to  establish  siich  title.  Without  re- 
gard to  the  effect  which  modem  registration 
acts  may  have  had  in  changing  the  doctrine 
of  a  bona  fide  purchaser  from  a  rule  of  In- 
action, as  It  is  sometimes  termed,  into  a  rule 
of  property  the  soundness  of  this  contention, 
as  applied  to  the  practice  in  courts  of  equity, 
must  be  conceded.  This  case  is,  however, 
not  one  which  calls  for  any  modification  of 
the  equitable  nile  in  oixler  tliat  the  judgment 
of  the  trial  court  be  sustained.  The  appellee 
sued  under  the  statute  to  quiet  its  title. 
This  title  is  a  legal  one.  Tiie  appellant  in  his 
answer  admitted  that  the  appellee  held  the 
legal  title  to  the  property  In  controversy,  but 
set  up  an  equitable  interest  and  asked  that 
tins  interest  l)e  confirmed,  and  that  the  legal 
title  held  by  appellee  be  conveyed  to  him. 
Appellant,  tiierefore,  assumed  the  attitude  of 
<me  seeking  to  enforce  an  e(|ultable  Interest 
as  against  tiie  legal  title  held  by  the  plain- 
tiff. Obviously,  therefore,  the  situation  thus 
presented  was  the  same  as  if  appellant  were 
the  pijiiutiff.  Appellee  could,  therefore,  un- 
der tiie  doctrine  invoked,  protect  its  legal 
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title  as  against  the  claim  of  appellant  by 
Retting  up  that  It  was  a  bona  fide  purchaser 
for  value  without  notice. 

We  find  no  error  In  the  record,  and  the 
judgment  Is  therefore  affirmed. 

CAMPBELL  and  XAVE,  JJ.,  concur. 


McGUFFIN  V.  COYLE  &  GUSS. 
(Supreme  Court  of  Oklahoma.    Jan.  6,   190C.) 

1.  Trial— Dkmubbeb  to  Evidence. 

Where  a  cause  of  action  is  founded  alone 
on  a.  promissory  note,  and  wliere,  from  the  word- 
ing of  the  note,  when  construed  in  tlie  light  of 
all  the  evidence  in  the  case,  it  appears  that  it 
is  one  on  which  no  cause  of  action  could  be 
maintained,  and.  where  the  language  of  the  note 
and  all  the  evidence  in  the  case  clearly  shows 
that  it  is  against  public  policy,  a  demurrer  to 
the  evidence  should  be  sustained,  and  this  can- 
not be  cured  by  a  defect  in  the  pleadings. 

2.  Bills  and  Notes— Payee— PnESTTMPTiONS. 

Where  a  note  is  made  payable  to  a  certain 
person  or  persons  named  as  payee  tlierein.  _  and 
there  is  nothing  in  the  wording  of  the  note  to  indi- 
cate, and  no  showing  In  the  evidence,  that  any 
other  person  has  any  interest  therein,  the  pre- 
sumption will  be  that  the  note  is  for  the  per- 
sonal benefit  of  the  payee  named  therein. 

[EM.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  i  1CC9.1 

3.  Same— CoNSiDEBATioN— Public  Policy. 

When  a  note  is  made  payable  to  a  director 
or  oftlcer  of  a  railroad  company,  in  his  pentonal 
capacity  and  for  his  personal  benefit,  on  condi- 
tion that  a  railroad  is  built  to  a  certain  point 
by  a  certain  time,  such  note  is  void  as  against 
public  policy,  and  no  recovery  can  be  bad 
thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  S  225 ;  vol.  11,  Cent. 
Dig.  Contracts,  §§  .^.38,  540.J 

Burwell,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Payne  County; 
before  Justice  John  H.  Burford. 

Action  by  Coyle  &  CJuss  agaiu.st  L.  K.  Mc- 
Guifln.  Judgment  for  plaiutifTs,  and  defend- 
ant brings  error.    Iteversod. 

This  action  was  commenced  In  the  district 
court  of  Payne  county,  Okl.  Ter.,  by  W.  H. 
Coyle,  and  V.  C.  Guss,  partners  under  the 
Arm  name  and  style  of  Coyle  &  Guss,  against 
Ij.  K.  McGuffln,  on  a  promise  to  pay  f250 
when  the  Atchison,  Topeka  &  Santa  Ff?  Rail- 
road Company  should  build  Its  road  Into  the 
town  of  Gushing,  Okl.  The  petition  Is  as  fol- 
lows, omitting  the  caption:  "Comes  now  the 
above  named  plaintlflfs  and  complain  of  the 
above  named  defendant,  L.  K.  McGuffln,  and 
for  cause  of  action  against  said  defendant, 
allege  and  say:  That  the  said  defendant  on 
the  23d  day  of  July,  1901,  for  a  vulnable  con- 
sideration, exe<'uted  and  delivered  to  the 
plaintiffs  his  certain  promissory  note  In  writ- 
ing, of  that  date,  whereby  said  defendant 
promised  to  pay  to  the  order  of  the  said 
plaintiffs  on  July  1.  1902,  the  sum  of  two 
hundred  and  fifty  dollars  ($2.')0.00)  at  Gush- 
ing Bank,  Gushing,  Oklahoma.  That  said 
note  was  executed  and  delivered  by  defendant 


to  the  plaintiffs  on  condition  that  the  Santa 
F5  Railroad  (meaning  thereby  the  .\tchi8on. 
Topeka  &  Santa  F«  Railroad)  should  be  built 
to  the  town  of  Gushing  by  July  1.  1902. 
Plaintiffs  allege  that  the  said  condition  In 
said  note  has  been  fulfilled  and  performed 
in  every  particular,  and  that  the  said  rail- 
road was  built  to  the  said  town  of  Gush- 
ing prior  to  July  1,  1902.  That  said  railtoad 
was  fully  eijulpped  for  the  operation  of 
trains,  and  provided  with  all  the  necessary 
facilities  for  the  transjiortatlon  of  passengers 
and  freight,  and  that  the  regular  trains  were 
out  In  operation  on  said  railroad  to  the  town 
of  Gushing  prior  to  July  1,  1902.  Plaintiffs 
allege  that  they  are  the  owners  and  holders 
of  said  promissory  note,  and  that  there  Is 
now  due  them  on  said  note  from  said  defend- 
ant the  sum  of  ?2.'>0,  with  Interest  thereon  at 
the  rate  of  7  per  cent,  per  annum  from  the 
Ist  day  of  July,  1902.  and  that  the  defendant, 
although  often  re<iuested,  has  failed  and  re- 
fused to  pay  the  same.  A  copy  of  said  note 
Is  hereto  attached,  referred  to  herelA,  and 
made  a  part  of  this  petition,  and  marked  'Ex- 
hibit A.'  AVherefore,  plaintiffs  pray  judg- 
ment against  said  defendant  L.  K.  McGuffln 
for  the  sum  of  .?2."»0  with  Interest  at  the 
rate  of  7  per  cent,  iwr  annum  from  the  l.st 
day  of  July,  1902.  and  for  the  costs  of  this 
action.  Henry  E.  Asp.  J.  R.  Cottingham. 
J.  B.  Furry."  The  note  referred  to  In  the 
petition  as  "Exhibit  A"  is  as  follows,  to  wit: 
"Gushing.  Okla.,  7,  23  day.  1901.  ?230.00. 
July  1st.  1902,  if  Santa  Fg  R.  R.  Is  built  to- 
Gushing  by  this  date  (July  1,  1902),  A.,  T.  & 
S.  F.  R.  R.  to  Gushing,  Oklahoma,  in  consid- 
eration of  its  being  built,  for  value  received, 
as  principals  promise  to  pay  to  the  order  of 
Coyle  &  Guss,  two  hundred  and  fifty  dollars, 
at  Gushing  Bank,  Gushing,  Oklahoma.  This 
note  Is  given  tipon  condition  that  a  failure  to 
comply  with  the  above  requirements  shall 
render  this  note  void.  L.  K.  McGuffln."  To 
this  petition  defendant  demurred,  which  de- 
murrer was  overruled,  to  which  defendant 
excepted.  Defendant  then  filed  an  answer 
setting  up  failure  of  consideration,  and  fraud 
in  obtaining  said  note.  The  following  evi- 
dence was  introduced  on  the  part  of  the 
plaintiff.  First,  the  charter  of  the  Eastern 
Oklahoma  Railroad  Company.  Then  evi- 
dence was  lntro<luced  showing  that  the  Atch- 
ison, Topeka  &  Santa  Fe  Railroad  Company 
was  the  principal  stockholder  In  tlie  East- 
em  Oklahoma  Railroad,  and  that  the  stock 
subscribed  by  the  different  stockholders  in 
the  Eastern  Oklahoma  Railroad  Company 
was  at  the  request  of  the  Atchison,  Topeka 
&  Santa  F<»  Railroad  Company  and  that 
the  Atchison,  Topeka  &  Santa  FC  Railroad 
Company  purchased  the  right  of  way.  and 
that  the  Eastern  Oklahoma  was  complet- 
ed to  Gushing  within  the  time  designated 
in  the  note.  The  defendant  demurred  to  this 
evidence,  which  was  overruled  by  the  court, 
and  judgment  given  for  the  plaintiff,  to 
which  the  defendant  excepted.    MIotiou  tor 
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new  trial  was  matle  In  due  time,  filed,  argued, 
overruled,  and  exceptions  saved.  To  all  of 
wbleb  the  defendant  excepted,  and  brings  the 
case  bere  for  review. 

Clins.  E.  Bush  nnd  Jno,  Devereux,  for 
plniutilT  In  error.  Ilonry  E.  Asp,  Charles  H. 
Woo<ls  Hud  Geo.  M.  Green,  for  defendants  In 
error. 

IltWIX.  .T.  (after  st.ntlng  the  facts).  Plaln- 
tlff  in  error  Insists  that  this  case  should  be 
reversed  on  three  pounds.  First,  that  the 
evidence  sliows  that  I'.  ('.  Guss,  one  of  the 
pluIntifTs,  was  a  stockholder  in  the  Eastern 
Oklahoma  Railroad  Company,  and  any  con- 
tract by  which  be  was  to  receive  a  personal 
l)eneflt  for  the  location  of  that  road  at  a  cer- 
tain point  was  against  puhllc  policy  and  void; 
second,  because  the  evidence  fails  to  show 
that  the  Atchison,  Toimka  &  Santa  VO  Rail- 
road Company  has  ever  built  a  railroad  to 
Cushlng.  and  therefore  the  condition  on 
which  the  note  was  to  be  paid  has  never  been 
fulfilled :  and,  third,  because  the  petition 
fails  to  sljow  any  consideration  for  the  prom- 
ise. Counsel  for  defendant  In  error  insist 
that  this  demurrer  to  the  petition  should 
have  been  overruled,  because  the  pleadings 
did  not  raise  the  question  of  the  legality  of 
the  note  in  question,  and  they  cite  a  number 
of  authorities  to  sustain  this  i)osltion.  But 
we  think  this  position  is  not  tenable,  because 
we  believe  the  true  rule  to  be  that  where  a 
cause  of  action  is  founded  alone  on  a  promls- 
.<»ory  note,  and  where  from  the  wording  of  the 
note,  in  the  light  of  all  the  evidence  in  the 
case,  it  appears  that  tbe  note  Is  oue  on  which 
no  cause  of  action  could  be  maintained,  and 
where  tbe  language  of  the  iwte  and  all  the 
evidence  in  the  case  clearly  shows  that  it  is 
against  public  policy,  a  demurrer  to  the  evl- 
4leuee  should  be  sustained,  and  this  cannot 
be  cured  by  a  defect  in  the  pleadings.  Such 
seems  to  l>e  the  holding  of  the  United  States 
Supreme  Court  in  the  case  of  Owanyan  v. 
Arms  Company,  103  V.  S.  201-2(1(5,  20  U  Ed. 
TM),  where  that  court  say:  "The  position  of 
the  plaintifT  that  the  Illegality  of  the  contract 
In  suit  cannot  be  noticed,  because  not  affirm- 
atively pleaded,  does  not  strike  us  as  having 
iiiucb  weight.  We  should  not  deem  It  worthy 
of  serious  consideration,  had  It  not  been  ear- 
nestly prosKe<l  upon  our  attention  by  learned 
counsel.  The  theory  ui>on  which  the  action 
proceeds  Is  that  the  plaintiff  has  a  contract, 
valid  In  law,  for  certain  services.  Whatever 
shows  the  invalidity  of  the  contract  shows 
that  In  fact  no  such  contract  as  alleged  ever 
existed.  The  general  denial  under  the  Code 
of  Procedure  of  New  York,  or  the  general 
issue  at  common  law.  Is  therefore  sustained 
by  proof  of  the  invalidity  of  tlie  transaction 
•which  Is  designated  in  the  complaint  or  dec- 
laration as  a  contract."  Further  on  in  the 
opinion,  at  page  2«"  of  lOT  T'.  S.  (20  T*  Ed. 
,'30).  the  court  says:  "Here  tlie  action  Is  ui>- 
on  a  contract  which,  according  to  the  view  of 


tbe  judge  who  tried  tbe  case,  was  a  corrupt 
one,  forbidden  by  morality  and  public  policy. 
We  shall  hereafter  examine  Into  the  correct- 
ness of  this  view.  Assuming,  for  tbe  present, 
tbat  it  was  a  sound  one,  the  objection  to  a 
recovery  could  not  be  obviated  or  waived  by 
any  system  of  pleading,  or  even  by  the  ex- 
press stipulation  of  the  parties.  It  was  one 
wblcfa  tbe  coitft  Itself  was  bound  to  raise  in 
the  interest  of  the  due  administration  of  Jus- 
tice. The  court  will  not  listen  to  claims 
founded  on  services  rendered  In  violation  of 
common  decency,  public  morality,  or  the 
law.  History  furnishes  instances  of  robbery, 
arson,  and  other  crimes  committed  for  hire. 
If,  after  receiving  a  pardon  or  suffering  the 
punishment  imiK>sed  upon  him,  the  culprit 
should  sue  the  Instigator  of  the  crime  for  the 
promlse<X  reward.  If  we  may  suppose  that 
audacity  could  go  so  far,  the  court  would  not 
hesitate  a  moment  in  dismissing  his  case, 
and  send  him  from  its  presence,  whatever 
might  be  tbe  character  of  tbe  defense.  It 
would  not  l)e  restrained  by  defects  of  plead- 
ings, nor,  indeed,  could  it  be  by  the  defend- 
ant's waiver,  if  we  may  suppose  that  in  such 
a  matter  it  would  be  offered.  What  Is  so 
obvious  in  a  case  of  such  aggravated  crim- 
inality as  tbe  one  supiwsed  is  equally  true 
in  all  cases  where  the  services  for  which  com- 
pensation is  claimed  are  forbidden  by  law  or 
condemned  by  |)nbllc  decency  or  morality." 
And  in  tbe  case  of  Coppell  v.  Hall,  reiwrted 
in  7  Wail.  .•>42,  on  page  .558,  10  U  Ed.  244, 
the  Supreme  Court  of  the  United  States 
again  says,  hi  the  opinion:  "The  instraction 
given  to  tlie  jury,  that.  If  the  contract  was  Il- 
legal, tbe  illegality  had  been  waived  by  the 
reconventlonal  demand  of  the  defendant,  was 
founded  uiwn  a  mIsconc(>ptiou  of  the  law. 
In  such  cases  there  can  be  no  waiver.  The 
defense  is  allowed,  not  for  the  sake  of  the 
defendant,  but  of  the  law  Itself.  The  princi- 
ple is  indls|>ensable  to  the  purity  of  its  ad- 
ministration. It  will  not  enforce  what  it  has 
forbidden  and  denounced.  The  maxim,  'Ex 
dolo  nmlo  non  oritur  actio,'  Is  limited  by  no 
such  qualification.  Tlie  projiosltlou  to  the 
contrary  strikes  us  as  hardly  worthy  of  seri- 
ous refutation.  Whenever  the  illegality  ap- 
pears, whether  the  evidence  comes  from  one 
side  or  tlie  other,  the  disclosure  Is  fatal  to  the 
case.  No  consent  of  the  defendant  can  neu- 
tralize Its  effect.  A  stipulation  in  the  most 
solemn  form  to  waive  the  objection  would 
be  tainted  with  the  vice  of  the  original  con- 
tract, and  void  for  the  same  reasons.  Wher- 
ever the  contamination  reaches,  It  destroys. 
The  principle  to  l>e  extracted  from  all  the 
cases  is  that  the  law  will  not  lend  Its  support 
to  a  claim  founded  ujwn  Its  violation." 

Counsel  for  defendant  in  error  in  their 
brief  say,  as  to  the  first  ground  for  a  re- 
vei"sal  argued  by  counsel  for  plaintiff  in  er- 
ror: "It  is  submitted  that,  uiwn  this  jioint, 
the  only  answer  that  is  necessary  Is  that  the 
record  discloses  that  there  is  not  a  scrap  of 
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evidence  from  ■which  even  an  Intimation 
might  be  drawnn  that  any  personal  benefit  ac- 
crued to  Giiss  through  this  particular  trans- 
action. It  is  true  that  Guss  was  one  of  the 
stockholders  of  the  comijnuy,  and  also  that 
he  is  named  as  one  of  the  payees  of  the 
note;  but  there  Is  not  an  iota  of  evidence 
to  show  that  he  was  to  receive  this  money 
in  his  personal  capacity  and  for  his  personal 
benefit,  and  certainly  none  to  the  effect  that 
he  was  to  receive  it  for  his  personal  benefit 
at  the  expense  of  the  company  for  which  he 
was  working,  and  to  which  he  owed  his 
duty."  Now,  by  the  use  of  this  language  in 
their  brief,  it  would  seem  that,  non  constat, 
if  the  evidence  did  show  that  the  note  was 
for  the  personal  benefit  of  Guss,  and  that 
he  was  one  of  the  stockholders  of  the  com- 
pany, and  that  the  said  note  was  for  his 
personal  benefit,  given  to  him  in  bis  per- 
sonal capacity,  their  views  would  be  dif- 
ferent Counsel  for  defendant  in  error  In- 
sist, and  base  their  defense  entirely  upon 
the  proposition,  that  the  note  in  question 
is  a  subscription  not  entered  Into  on  behalf 
of  and  for  the  benefit  of  the  railroad  com- 
I)any,  intended  to  aid  it  In  tl)e  construction 
of  its  road.  And  they  insist  that  such  a 
contract,  entered  into  by  or  on  behalf  of  the 
railroad  company,  looking  toward  its  loca- 
tion at  one  point  rather  than  auotlier.  is  not 
void,  or  against  public  policy,  or  that  the 
public  Is  necessarily  affected  to  Its  detriment 
by  such  contract,  and  they  say  this  is  especial- 
ly true  In  Oklahoma,  where  by  statute  railroad 
companies  are  permitted  to  hold  real  es- 
tate, to  take  and  hold  such  voluntary  grants 
of  real  estate  and  otiier  proijerty,  either  with- 
in or  without  this  territory,  as  may  be  made 
to  them  to  aid  in  the  construction,  mainte- 
nance and  accommodation  of  their  railroad. 
This  point  in  the  argument  of  counsel  for 
defendant  in  error  will  be  considered  later 
on  in  this  opinion. 

From  a  careful  examination  of  the  brief 
of  the  defendants  In  error  It  will  be  seen 
that  their  claim  that  this  note  Is  valid  and 
not  in  contravention  of  public  policy  Ik  bas- 
ed entirely  upon  the  theory  that  this  is  a 
subscription  note,  and  while,  by  its  terms,  it 
purports  to  be  given  to  Coyle  &  Guss,  it 
is  In  fact  given  for  the  benefit  of  the  rail- 
road company,  and  not  to  Coyle  &  (Juss  In 
tlieir  individual  or  partnership  capacity,  nor 
for  their  personal  benefit  or  for  the  benefit 
of  either  of  tliem;  that  the  real  beneficiary 
of  the  note  Is  the  railroad  company,  and  not 
Coyle  &  Guss,  or  IJ.  C.  Guss.  Thus  it  will  be 
seen  that  in  deciding  this  case  we  are  at  the 
veiy  outset  confronted  by  two  proi)ositions — 
two  questions  ui)on  tlie  answers  to  wlildi  the 
ultimate  det-islon  of  this  case  rests,  wlien  to 
these  answers  is  applied  the  correct  princi- 
ples of  law.  Tlie  first  (lucstion  Is.  to  whom 
Is  this  note  actually  given?  And,  second, 
who  is  the  beiiefifiary  thereof?  In  deter- 
mining these  questions  we  must  be  governed 
entirely  by  the  ijlaiu  language  employed  in 


drawing  up  the  note  In  question.  Where 
language  is  plain  and  unambiguous,  and  no 
uncertain  terms  are  used,  we  take  it  th:it 
the  ordinary  and  commonly  accepted  mean- 
ing of  the  words  is  intended.  Now  a  read- 
lug  of  this  note  shows  that,  so  far  as  tlie 
promise  of  the  payment  of  money  goes,  it 
Is  In  the  ordinary  form  of  a  itromissury 
note,  and  is  made  payable  to  Coyle  &  Guss. 
and  we  have  made  a  very  careful  examination 
of  the  entire  note,  and  we  can  find  no  lan- 
guage in  it  which  by  any  reasonable  con- 
struction can  be  interpreted  to  mean  that 
any  other  person  or  persons  was  Inteudeil 
by  the  maker  of  the  note  to  have  any  benefit 
therefrom.  Coyle  &  Guss  are  made  the 
payees  of  the  note,  without  any  qualifica- 
tions, or  without  attaching  any  conditions 
that  the  proceeds  of  the  note  are  for  tlie 
benefit  of  anybody  else.  So  far  as  defining 
the  payees  of  the  note,  the  statements  of  the 
note  are  unqualified,  and  there  Is  <«rtainly 
nothing  in  the  note  Itself  which  would  indi- 
cate that  Coyle  &  Guss,  or  either  of  them, 
were  acting  in  the  interests  of  anyliodj-  else, 
as  agent  or  otherwise.  Then,  if  nothing  in 
the  note  Indicates  that  Coyle  &  Guss  are  not 
the  real  payees  and  beneficiaries,  there  is 
only  one  place  for  us  to  look  for  the  evidence 
of  such  intention,  and  that  is  to  tlie  evidence 
in  this  case.  We  have  read  and  re-read  this 
evidence,  and  we  fail  to  find  a  word  or  ii 
syllable  which  to  any  degree  or  to  any  extent 
indicates  that  Coyle  &  Guss  took  this  uote 
as  the  agent  of  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company,  or  anj-  other  railroad 
compony  or  corjiorution,  or  took  It  in  any  oth- 
er capacity  than  their  individual  capacity  as 
the  firm  of  Coyle  &  Guss.  When  we  refer  to 
this  evidence,  we  find,  first,  that  the  charter 
of  the  Eastern  Oklahoma  Railroad  was  the 
first  evidence,  and  In  that  it  states  that  U. 
C.  Guss.  one  of  the  payees  of  this  note,  was 
a  stockholder  in  the  Eastern  Oklahoma  Uail- 
rond  Company,  and  a  director  therein.  The 
only  other  testimony  Is  that  of  Henry  K. 
Asp,  attorney  for  the  Atchison,  Topeka  & 
Hanta  F6  Railroad  Company;  and  the  only 
testiuiou.v  given  by  him  concerning  tlie  pay- 
ees of  tills  note  is  found  on  page  23  of  the 
case-made,  where  it  says  that  Guss  signed 
the  articles  of  incorporation  of  the  Eastern 
Oklahoma  Railroad  Company  and  was  a  sub- 
scriber for  one  share  of  stock,  and  that  he 
((Juss)  signed  the  articles  of  Inconwratlon 
and  b(K-ame  a  member  of  the  coriioratiou  at 
the  re<iuest  of  him  (the  said  As]i),  and  the 
witness  says  he  thinks  Guss  had  some  talk 
with  the  officers  of  the  Atchison.  Topeka  & 
Banta  Fe  Railroad  Company  In  Chicago  con- 
cerning the  matter;  and  on  page  25  the 
same  witness  testified  that  he  made  a  con- 
tract with  Coyle  &  Guss  to  procure  the  right 
of  way  and  that  the  Atchison.  Topeka  & 
Santa  Fe  Railroad  Company  paid  for  the 
same.  Now  this  is  the  entire  evidence  on 
this  jioiiit.  No  other  evidence  of  any  kind 
or    cliuracter    Is    Introduced    tuucliiug    this 
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point  Now  can  tt  he  said  that  the  mere 
fact  that  Onsg  subscribed  for  stock  In  the 
Eastern  Oklahoma  Railroad  Oompany  at  the 
request  of  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  and  that  he  was  employ- 
ed for  the  purpose  of  assisting  In  procuring 
the  right  of  way  for  that  railroad  company, 
Is  sufficient  in  itself  to  authorize  the  court 
In  holding  that  this  note  was  given  to  the 
railroad  company,  and  not  to  Gnss.  and 
that  the  same  Is  not  for  Ouss'  personal  bene- 
fit, m  the  face  of  the  plain  unequivocal  lan- 
guage of  the  note  Itself?  Plaintiffs  In  the 
court  below.  In  their  petition  filed  In  this 
case  and  on  which  this  case  is  based,  offer 
this  note,  not  as  the  note  of  the  railroad 
company,  but  as  the  personal  property  of 
Coylc  &  Guss.  Ooyle  &  Guss  are  the  plain- 
tiffs in  the  case.  Mo  one  else  is  mentioned 
as  plaintiff,  and  in  the  petition  this  language 
is  used:  "Plaintiffs  allege  that  they  are 
the  owners  and  holders  of  said  promissory 
note,  and  that  there  is  now  due  them  on  said 
note  the  sum  of  two  hundred  and  fifty  dol- 
lars ($290.00),  with  interest  thereon.  •  •  •" 
Mow  we  take  the  true  rule  of  law  to  be  that 
where  a  note  is  made  payable  to  a  certain 
person  or  persons  as  payee  therein,  and  there 
is  nothing  in  the  wording  of  the  note  to  In- 
dicate, and  no  allowing  in  the  evidence,  that 
any  other  person  has  any  interest  therein, 
the  presumption  will  be  that  the  note  is  for 
the  personal  benefit  of  the  payee  named 
therein. 

We  think,  from  the  nnmlstakable  lan- 
suage  of  the  instrument  itself.  In  the  ab- 
sence of  any  evidence  to  vary,  change,  or 
explain  that  language,  any  reasonable,  fair- 
minded  person  must  come  to  but  one  conclu- 
sion from  a  reading  of  the  note,  and  that 
la  that  It  Is  the  personal  property  of  Ck>yle 
&  Guss  and  for  their  personal  benefit  They 
might  It  seems  to  us,  as  consistently  and 
just  as  reasonably  say  that  it  was  for  the 
benefit  of  the  Gushing  Bank,  of  Gushing,  Okl., 
because  that  bank  Is  named  as  the  place 
of  payment  in  the  body  of  the  note,  as  to 
say  that  It  was  a  note  given  to  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Company.  Be- 
fore we  could  indulge  in  the  presumption 
that  this  note  did  not  intend  or  mean  what 
it  plainly  and  nnmlstakably  says,  we  should 
have  something  to  base  such  a  presmnption 
on.  That  presumption  could  only  be  based 
ui)on  something  In  the  language  of  the  note 
itself,  or  from  something  In  the  evidence 
in  the  case.  This  case  is  brought  in  the 
district  court  In  the  name  of  Coyle  &  Guss, 
in  the  individual  capacity  of  the  firm.  In 
their  petition  they  allege  that  they  are  the 
owners  and  holders  of  this  note.  Nowhere 
in  the  petition  is  any  allegation  made  that 
any  other  person  or  persons  has  any  in- 
terest directly  or  Indirectly  therein.  We  have 
before  us  all  the  evidence  that  was  before 
the  district  court  On  the  evidence  Intro- 
duced before  the  district  court  could  any 
other  or  different  Judgment  have  been  ren- 


dered, provided  the  note  was  otherwise  nn- 
objectlonable,  than  a  judgment  in  favor  of 
Coyle  &  Guss?  Would  the  district  court 
have  been  warranted  on  that  evidence  in 
finding  that  any  other  person  or  corporation 
had  any  Interest  in  ttiis  note?  If  it  would 
not  then  why  should  we,  on  the  same  evi- 
dence, be  authorized  In  making  such  finding? 
This  note  is  payable  by  its  terms  to  Coyle 
&  Guss,  or  order.  Now  let  us  for  a  moment 
consider  the  attitude  of  the  Atchison,  Topeka 
&  Santa  F6  Railroad  Company,  provided  they 
are  the  real  beneficiary  of  this  note,  and  that 
the  note  was  made  in  the  name  of  Ooyle 
&  Guss  for  their  benefit  There  is  no  way 
known  to  the  law  by  wlilch  they  could  get 
what  Justly  belongs  to  them  out  of  the  pro- 
ceeds of  this  Judgment  except  upon  an  order 
from  Coyle  &  Guss.  Would  It  be  likely  that 
a  great  business  concern,  like  the  Atchison. 
Topeka  &  Santa  F6  Railroad  Company  would 
do  business  in  this  precarious,  unsafe,  and 
uncertain  manner?  If  this  note  was  really 
given  for  the  benefit  of  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company,  and  was  not 
intended  tov  the  personal  benefit  of  Coyle 
&  Guss,  then  what  consistent  reason  can  be 
given  for  the  note  being  taken  in  the  name 
of  Coyle  &  Guss,  without  any  language 
therein  to  preserve  or  protect  the  rights  of 
the  railroad  company?  Is  there  any  prohi- 
bition In  law  that  would  prevent  the  rail- 
road company  from  taking  notes  and  con- 
tracts for  their  own  benefit  In  their  own 
name?  Have  we  any  right  under  the  evi- 
dence to  Indulge  in  a  presumption  which 
neither  the  Instrument  itself,  nor  the  evidence 
in  the  case  would  warrant?  Then,  again. 
If  this  note  was  intended  to  be  for  the  bene- 
fit of  the  railroad  company,  why  should 
they  take  and  use  as  one  of  the  payees  of  the 
note,  Coyle,  who  so  far  as  this  record  shows 
has  no  connection  with  the  Santa  F6  Railroad 
Company,  save  and  except  that  he  was  em- 
ployed at  one  time  to  assist  In  the  purchase  of 
right  of  way  for  the  railroad?  Then,  again 
it  would  seem  to  us  that  this  note  would 
not  have  been  intended  to  be  a  note  given 
either  for  the  purpose  of  assisting  In  the 
procuring  of  the  right  of  way,  or  to  aid  in 
the  construction  of  the  railroad,  because  by 
the  terms  of  the  note  It  is  not  payable  until 
both  these  conditions  have  been  performed, 
because  It  Is  not  payable  to  anybody  until 
the  road  is  built  to  Gushing.  Now  it  is  a 
self-evident  fact  that  the  purchase  of  the 
right  of  way  must  be  a  condition  precedent 
to  the  construction  of  the  railroad,  and  it 
is  a  fact  made  manifest  by  the  language  of 
the  note,  that  the  construction  of  the  road  is 
a  condition  precedent  to  anything  being  due 
on  the  note.  This,  it  seems  to  us,  Is  a  com- 
plete answer  to  the  proposition  that  this  Is 
a  subscription  note  given  to  the  Atchison. 
Topeka  &  Santa  F6  Railroad  Oompany  to  aid 
in  the  construction  of  Its  railroad.  And  it 
seems  that  the  only  reasonable  construction 
that  can  be  placed  upon  the  note  and  the 
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evidence  In  support  thereof  is  that  It  is  the 
property  of  Coyle  &  Guss  In  their  indiridual 
capacity,  and  for  their  personal  lieneflt. 

As  to  the  second  proiKJsltlou  urged  by 
plaintiff  In  error  for  a  reversal  of  tills  case, 
attorneys  for  defendant  In  error  say  In 
their  brief  at  page  5:  "But  the  argument  of 
counsel  is  that  the  fact  that  this  was  a  eon- 
tract  of  subscription  with  Guss  &  Coyle 
for  the  location  of  a  railroad  at  a  certain 
point,  and  that  Guss  was  one  of  the  directors 
of  that  railroad  company,  Is  enough  In  it- 
self to  render  this  contract  void  on  the  ground 
of  public  policy:  and  this.  In  view  of  the  fact 
that  there  was  not  a  jot  of  evidence  to  con- 
tradict the  evidence  of  the  plalntiflT  that  In 
acting  In  these  right  of  way  matters  (iuss 
&  Coyle  acteil  for  and  In  behalf  of  the  rail- 
road comiHiny."  We  have  examined  the 
brief  of  coinisel  for  piaintiflf  in  error  care- 
fully, with  a  view  to  ascertain  if  this  was 
their  argument,  and  we  think  that  this 
statement  in  the  brief  of  counsel  for  defend- 
ant In  error  Is  not  warranted.  We  have 
heretofore  given  our  view  of  the  evidence  as 
to  this  note  being  the  Individual  and  per- 
sonal property  of  Guss  &  Coyle.  Counsel 
for  plaintiff  In  error,  in  their  brief.  Insist 
all  through  the  brief  that  it  Is  not  a  subscrip- 
tion contract  witli  the  company,  but  Is  a  note 
Riven  to  Coyle  &  (!u.'<s  for  their  personal 
benefit.  On  page  .■>  of  plaintiff  In  error's 
brief,  tbey  say:  "Any  contract  by  which  he 
fnieaning  (Juss]  was  to  receive  a  l)eneflt  per- 
sonall.v  for  the  location  of  that  road  was 
against  pnbllc  policy  and  void."  Xor  do  we 
find  anything  In  the  evidence  that  would  war- 
rant the  conclusion  tli.'it  this  note  was  a 
subsci-Iption  note  to  the  company,  but  coun- 
sel for  defendant  In  error  say  on  page  5 
of  their  brief:  "There  was  not  a  Jot  of  evi- 
dence to  contradict  the  evidence  of  the 
plaintiff  that,  in  acting  in  these  right  of  way 
matters.  (Juss  &  Coyle  acted  for  and  In  lie- 
half  of  the  railroad  company,"  We  cannot 
imderstand  the  purpose  of  this  statement,  or 
what  iio.sslblo  signitlcance  it  can  have  in  this 
case,  for  the  reason  that  there  Is  absolutely 
nothing  In  the  note  itself  which  in  any  way 
indicates,  or  has  any  connection.  Iwwever 
slight,  wltli  the  suliject  of  the  l)uying  of 
the  right  of  way.  and  we  have  repeatedly 
rend  tills  entire  evidence  from  lieginnliig  to 
end.  and  there  Is  not  a  scintilla  of  evidence 
that  in  any  way  connects  this  note  with  the 
l)urchasc  of  tlie  right  of  way.  or  even  indl- 
<'atos  or  hints  that  It  has  nn.v  reference  to 
that  subject.  Honcc  we  tlilnlv  that  there  Is 
no  force  in  the  statement  of  counsel  for 
defendant  In  error  that  the  evidence  docs  not 
tend  to  contradict  the  evidence  of  plaintiff 
that  they  were  acting  in  riglit  of  way  matters 
for  tlie  Santa  Ff-  Railroad  Company,  because 
It  Is  Immaterial  whether  they  were,  or  were 
not,  unless  in  some  wa.v  this  note  is  con- 
nected with  the  subject  of  the  right  of  way : 
and,  as  we  have  heretofore  said,  from  the 
wording  of  the  note  Itself,  It  must  he  evi- 


dent that  this  note  was  not  intended  as  an 
aid  to  the  purchase  of  the  right  of  way. 
As  to  the  contention  of  counsel  for  defend- 
ant In  error  that  not  every  contract  entered 
into  by  or  on  behalf  of  a  railroad  company, 
looking  towards  Its  location  at  one  point 
rather  than  another.  Is  void,  we  have  this  to 
say :  That  many  respectable  authorities  are 
cited  by  counsel  to  sustain  this  position, 
among  which  are  the  cases  of  McClnre  v. 
Gulf  Bailroad  Company,  9  Kan.  373,  Railroad 
Co.  T.  Baab.  9  Watts  (Pa.)  4oS,  36  Am.  Dec 
ISZ,  Berryman  v.  Trustees  Cincinnati  South- 
ern Railway,  14  Bush  (Ky.)  755,  Racine 
County  Bank  v.  Ayers,  12  Wis.  512,  and  Bank 
T.  Heudrie,  49  Iowa.  402.  31  Am.  Rep.  1,^ 
And  on  an  examination  of  these  authorities 
it  would  seem  that  most,  if  not  all,  of  them 
sustain  that  position.  But  on  the  contrary, 
we  are  cited  to  a  line  of  respectable  author- 
ities which  seem  to  hold  the  contrary  doc- 
trine. But,  under  our  view  of  this  case,  so 
far  as  presented  by  the  record,  this  question 
does  not  arise  In  this  case,  and  we  are  In- 
clined to  the  belief  that  "sufficient  unto  the 
day  is  the  evil  thereof."  and  will  content 
ourselves  with  a  discussion  and  decision  of 
those  questions  only  which  are  germane  to 
the  Issues  of  this  case.  Wiien  the  question 
of  the  right  of  the  railroad  company  to  take 
notes  or  contracts  of  subscriptions  for  the 
construction  of  their  road,  conditioned  upon 
the  location  thereof  at  a  certain  point  rather 
than  at  another  point,  comes  to  us  upon  the 
issues  involved  in  the  case,  it  will  be  time 
enough  to  decide  that  question ;  but  at  pres- 
ent we  do  not  deem  It  necessary  or  advisable 
to  try  to  reconcile  what  seems  to  be  a  con- 
flict of  authorities  on  this  proposition.  We 
think  the  time  principle  of  law  is  that  a  note 
made  payable  to  an  officer  of  a  railroad  com- 
pany. In  his  i>ersonal  capacity  and  for  bis 
personal  benefit,  on  condition  that  a  road  is 
built  on  a  certain  line,  to  a  certain  {lolnt,  by 
a  certain  time.  Is  void  as  against  public  poli- 
cy, and  that  no  recovery  can  be  had  thereon. 
In  the  case  of  Eldred  v.  Malloy,  2  Colo.  320, 
20  Am.  Rep.  7.'>2,  In  passing  upon  the  validity 
of  a  note  almost  identical  In  terms  with  the 
one  in  this  case,  the  note  there  under  con- 
sideration reading  as  follows :  "Golden  City, 
Col.  Ter.,  May  20,  1870.  Nine  months  after 
date,  for  value  received,  I  promise  to  pay  J. 
A.  Remington,  or  order,  five  Iiundred  dollars. 
M-lthout  defalcation  or  discount,  at  Golden 
Oty,  Colorado.  The  conslderatlonof  theabove 
is  that  If  the  railroad  is  completed  and  cars 
ninniiig  to  a  point  Inside  the  Table  Mountains, 
at  (JoUlen  City,  Colorado  Territory,  on  or  be- 
fore 20th  of  February.  A.  D.  1871.  the  above 
sum  M-ill  be  duly  paid  to  the  before  mentioned 
J.  C.  Remington ;  otherwise,  the  obligation  to 
be  null  and  void.  Stephen  Eldred" — the  court, 
speaking  through  Judge  Belford.  said: 
"Notwithstanding  the  fact  that  contracts  of 
wager  have  been  regarded  as  valid  at  com- 
mon law,  a  disposition  has  been  steadily 
growing  In  all  resiieetable  courts  to  discouu- 
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tenance  and  ignore  them.  It  Is  generally 
conceded  that  the  principle  was  Ingrafted  on 
that  system  at  a  time  when  but  little  con- 
sideration was  given  to  the  subject,  and  the 
right  to  recover  In  such  cases  quite  fully  es- 
tablished before  any  searching  inquiries  were 
made  into  the  moral  tendencies  of  the  doc- 
trine. While  bowing  to  the  authority  of 
Lord  Mansfield,  such  able  jurists  as  Ellen- 
borough  and  Campbell  and  Le  Blanc  have 
declined  to  entertain  such  cases,  while  other 
judges  have  refused  to  proceed  as  long  as 
anything  else  could  be  found  to  do,  con- 
stantly declaring  that,  were  the  question 
a  new  one,  the  rule  would  be  different.  The 
manifest  disfavor  extended  to  these  contracts 
by  the  English  Judges  and  the  unremitting 
efforts  that  are  being  made  to  get  rid  of  a 
rule  established  through  the  inadvertency  of 
their  predecessors  convinces  me  that  In  up- 
holding these  contracts  the  earlier  decisions 
were  founded  on  a  misapprehension  of  the 
common  law.  The  courts  of  this  territory 
have  enough  to  do  wltliout  devoting  their 
time  to  the  solution  of  questions  arising  out 
of  Idle  bets  made  on  dog  and  cock  fights, 
horse  races,  the  siieed  of  ox  trains,  the  con- 
struction of  rallroadB,  the  number  on  a  dice, 
or  the  character  cC  a  card  that  may  be  turn- 
ed up."  And  that  court  there  reversed  the 
finding  and  Judgment  of  the  district  court, 
and  held  such  a  note  to  be  void,  without  re- 
manding the  case,  holding  that  no  recovery 
could  be  had,  and  ordered  the  costs  taxed  to 
the  plaintiff  in  the  court  below. 

But  for  the  purpose  of  this  case  It  will  not  be 
necessary  to  follow  the  Colorado  court  to  the 
extent  which  they  have  gone,  as  this  deci- 
sion seems  to  be  at  variance  with  almost  all 
the  English  and  a  great  many  of  the  Ameri- 
can cases,  and  It  Is  not  necessary  to  put  this 
note  in  the  category  of  a  wager.  It  Is  suffi- 
cient that  this  note,  upon  Its  face,  shows  that 
It  was  given  to  a  stockholder  and  director 
of  the  railroad  company,  and  by  Its  form 
such  stockholder  and  director  is  to  receive 
the  benefit  for  the  location  and  construction 
of  a  railroad  at  a  certain  point.  And  this 
court  In  a  case  recently  before  it,  Involving 
to  some  extent  the  same  principle  as  the  case 
at  bar,  being  ease  No.  1,.570,  Enid  Right  of 
Way  &  Townsite  Company  v.  Llle,  82  Pac. 
810,  said:  "A  railroad  company,  chartered 
by  authority  of  law.  Is  a  quasi  public  corpo- 
ration, and  the  public  have  an  Interest  in  the 
location  of  their  lines  of  road  and  depots.  In 
the  discharge  of  this  duty  to  the  public  said 
railroad  should  recognize  it  as  a  paramount 
duty  to  establish  and  maintain  their  depots 
at  such  points  and  in  such  manner  as  to  best 
subserve  the  public  neccessities  and  conven- 
iences. We  take  It  to  be  the  policy  of  the  law 
that  a  railroad  company  charged  with  this 
duty  occupies  a  trust  relation  with  the  pub- 
lic to  the  extent  of  fairly,  freely,  and  honestly 
discharging  that  duty  to  the  best  interests 
of  the  public,  and  any  contract  which  has  a 
tendency  to  limit  or  restrict  the  action  of  the 


railroad  company  to  the  discharge  of  that 
duty  Is  against  public  policy.  The  location 
and  establishing  of  its  lines  and  the  location 
and  establishing  of  railroad  stations  and  de- 
pots Is  a  duty  which  It  owes  to  the  public." 
And  while  in  that  case  (which  Is  still  official- 
ly unreported)  a  little  different  state  of  facts 
existed,  as  that  note  was  given  to  the  Enid 
Right  of  Way  &  Townsite  Company,  condi- 
tioned that  a  depot  or  station  on  the  Denver, 
Enid  &  Gulf  Railroad  should  be  located  at 
a  certain  point,  still  the  principle  is  practi- 
cally the  same,  and  this  court  in  the  opinion 
said  :  "Now  this  is  a  contract,  not  with  an  of- 
ficer of  the  Denver,  Enid  &  Gulf  Railroad,  but 
with  another  person,  to  wit,  the  Enid  Right 
of  Way  &  Townsite  Company.  It  is  reason- 
able to  presume  that  the  maker  of  this  note 
supposed  that  the  right  of  way  and  townsite 
company  had  some  infiuence  with  the  rail- 
road company,  and  It  provided  for  the 
location  of  this  depot  by  the  railroad  com- 
pany. Hence  we  fall  to  see  why  It  does 
not  fall  clearly  within  the  class  of  cases  first 
cited  in  the  brief  of  plaintiff  in  error,  which 
they  admit  and  cite  authorities  to  prove,  that 
if  it  does  fall  within  that  class  of  cases  it  i.<i 
void  as  against  public  policy."  The  court 
further  on  In  the  opinion  says:  "We  think 
that  one  of  the  strong  reasons  why  contracts 
of  this  character  are  against  public  policy  Is 
because  of  their  corrupt  tendencies,  whether 
by  lawful  or  unlawful  means,  to  prevent  the 
free  exercise  of  discretion  by  the  railroad 
company  in  locating  their  railroad  stations 
and  depots  for  the  best  interests  of  the  public 
and  the  Interests  of  the  people.  The  law  tn 
Its  wisdom  we  think  has  a  tendency  to  close 
the  door  of  temptation  by  refusing  to  recog- 
nize contracts  which  in  any  way  hamper  the 
faithful  discharge  of  the  trust  which  the 
railroad  company  owes  to  the  people  in  the 
location  of  public  conveniences.  Directors 
of  railroad  corporations  occupy  a  two-fold 
relationship — first,  to  the  stockholders  of  the 
road;  and,  second,  with  the  public.  They 
win  not  be  permitted,  on  the  one  hand,  to  en- 
ter Into  contracts  for  their  own  pecuniary 
gain.  Neither  will  they  be  permitted  to  com- 
pel payment  from  the  people  for  doing  that 
which  the  law  requires  them  to  do.  Under 
the  law  the  directors  of  the  Denver,  Enid  & 
Gnlf  Railroad  Company  were  required  to 
establish  and  maintain  their  stations  and 
depots  wherever  the  public  interests  and 
conveniences  would  be  best  subserved,  aud 
the  rule,  we  take  it,  is  elementary  that  the 
performance  of  an  act  which  tlie  party  Is  un- 
der legal  obligations  to  perform  cannot  con- 
stitute a  valid  consideration  for  a  promise. 
•  •  •  We  think  the  policy  of  the  law  is 
decidedly  against  the  enforcement  of  con- 
tracts which  permit  those  Intrusted  with  the 
discharge  of  a  public  duty  to  exact  tribute 
from  the  people  for  doing  that  which  the 
law  rmiulred  them  to  do.  If  such  contracts 
were  enforceable,  the  building  of  every  new 
railroad  through  this  territory  would  subject 
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the  officers  of  that  railroad  to  the  tempta- 
tions of  every  lucroenary  person  who  had 
some  sellisli  motive  for  the  location  of  all 
the  depots  and  railroad  stations  along  the 
line  for  the  benefit  of  their  own  private  in- 
terests, and  to  carry  out  this  selfish  design- 
ers would  enter  into  contracts  of  pecun- 
iary advantage  to  any  oflicer  who  might  have 
in  charge  the  duty  of  locating  such  public 
conveniences,  and  the  question  of  the  best 
interests  of  the  public  would  be  lost  sight 
of  in  the  great  individual  struggle  to  locate 
such  conveniences  for  private,  and  not  public, 
benefit.  Hence  we  think  that  the  only  safe 
doctrine  is  to  hold  that  any  contract,  either 
with  a  railroad  corporation  or  with  any  per- 
son presumed  to  have  Influence  with  such  cor- 
l>oration,  whereby  such  corporations  are  to 
be  limited,  restricted,  or  hampered  in  the 
faithful  discbarge  of  their  duty  to  the  public 
In  the  way  of  locating  railroad  stations  and 
depots  along  its  line,  are  things  to  be  held 
not  enforceable  In  the  courts." 

In  the  case  of  Woodstock  Iron  Co.  v.  Rich- 
mond &  Danville  Extension  Co..  129  U.  S. 
043,  9  Sup.  Ct.  402,  32  L.  Ed.  810,  the  ques- 
tion was  whether  an  agreement  with  the 
plaintiff  In  error  to  pay  the  defendant  In  error 
$30,000  to  build  a  railroad  by  its  works, 
which  would  make  the  railroad  about  5  miles 
longer,  was  valid.  In  that  case  it  is  held 
that  agreements  upon  pecunlaiy  considera- 
tions or  the  promise  of  them  to  Influence  the 
conduct  of  oflicers  charged  with  dutle>4  affect- 
ing the  public  Interest,  or  with  duties  of 
a  fiduciary  capacity  to  private  parties,  are 
against  the  policy  of  the  state  to  secure 
fidelity  In  the  discharge  of  all  such  duties, 
and  are  void.  In  the  opinion  In  that  case, 
on  page  602  of  12fl  U.  S.,  and  page  409  of  9 
Sup.  Ct.  (32  L.  Ed.  819),  the  Supreme  Court 
of  the  United  States,  after  reviewing  the 
authorities  presented,  uses  this  language: 
*'There  is  no  exception  In  any  decision  called 
to  our  attention  as  to  the  chara(!ter  of  a  con- 
tract, when,  for  a  pecuniary  consideration, 
directors,  stockholders,  or  agents  of  a  com- 
pany undertake  to  influence  its  conduct  in 
these  matters.  Indeed,  the  law  In  general 
Is  that  agreements  upon  pecuniary  considera- 
tions, or  the  promise  of  them,  to  influence 
the  conduct  of  oflicers  charged  with  duties 
affecting  tlie  public  Interests,  or  with  duties 
of  a  fiduciary  character  to  private  parties, 
are  against  the  true  policy  of  the  state,  which 
Is  to  secure  fidelity  In  tlie  discharge  of  all 
such  dutie*.  Agreements  of  that  character 
Introduce  mercenary  considerations  to  con- 
trol the  conduct  of  parties.  Instead  of  con- 
siderations arising  from  the  nature  of  their 
duties  and  the  most  efllclent  way  of  dischar- 
ging them.  Tliey  are,  tiierefore,  necessarily 
corupt  in  tiielr  tendencies." 

In  the  case  of  Tool  Co.  v.  Norris,  2  Wall. 
48-j«.  17  L.  Ed.  808,  the  Supreme  Court  of 
the  United  States  say  "tliat  all  agreements 
for  i>ecuniary  considerations  to  control  the 
business   operations  of   the  government,  or 


the  regular  administration  of  justice,  or  the 
ap|>ointment  to  public  offices,  or  the  ordinary 
course  of  leglsaltlon,  are  void  as  against 
public  policy,  wituout  reference  to  the  ques- 
tion whether  Improper  means  are  contemplat- 
ed or  used  in  their  execution."  It  will  be 
noticed  that  in  these  cases  the  grounds 
upon  which  these  decisions  are  rendered  are 
not  that  the  proof  shows  that  any  interests 
of  the  public  have  been  jeopardized,  or  any 
Injury  has  been  done,  but  on  the  ground  of 
the  corrupt  and  Improper  tendency  of  such 
contracts :  not  on  what  has  been  done,  so 
much  as  what  might  be  done — ^ttae  probability 
of  such  contracts  tending  to  the  injury  of 
the  public.  In  support  of  this,  we  call  at- 
tention to  the  language  of  the  Supreme  Court 
of  the  United  States  in  the  case  above  cited 
(Woodstock  Iron  Co.,  v.  Extension  Co.,  120 
U.  S.  (V13-031,  9  Sup.  Ct  402,  32  L.  Ed.  819j, 
where  It  Is  said:  "If,  as  a  third  contingency, 
the  choice  lay  between  this  line  and  another 
equally  good,  but  not  better,  and  they  were 
Influenced  by  this  contract  to  adopt  this  line, 
then,  although  neither  the  company  nor  the 
public  has  been  Injured,  yet  the  defendants 
have  made  their  official  power  an  Instrument 
of  private  emolument  In  a  manner  which  no 
court  of  equity  can  sanction.  In  this  par- 
ticular case  no  wrong  may  have  beeen  done, 
and  yet  public  policy  plainly  forbids  the 
sanction  of  such  contracts,  because  of  the 
great  temptation  It  would  offer  to  official 
faithlessness  and  corruption." 

In  the  case  of  Linder  v.  Carpenter,  62  111. 
309,  the  Supreme  Court  of  that  state  say  in 
the  syllabus:  "A  contract  made  with  offi- 
cers of  a  railroad  company,  acting  in  their 
individual  capacity,  to  Induce  them  to  estab- 
lish the  line  of  the  road  at  a  certain  point 
for  the  purpose  of  promoting  the  private 
advantage  of  the  contracting  parties,  is 
against  public  policy,  as  tending  to  sacrifice 
the  interests  of  the  stockholders  and  the  pub- 
lic, and  will  not  be  enforced  in  equity."  The 
same  doctrine  Is  held  in  the  case  of  Bestor 
et  al.  V.  Wathen  et  al.,  CO  111.  138,  and  the 
court  In  the  body  of  the  opinion,  at  pages 
140  and  141,  use  this  language:  "On  this 
quc-tlon  there  Is  slight  room  for  doubt 
When  the  people,  through  the  Legislature, 
grants  to  a  company  the  right  of  eminent  do- 
main for  the  purpose  of  constructing  a  rail- 
way, the  grant  is  made  because  It  Is  supposed 
the  road  will  bring  certain  benefits  to  the 
public.  When  the  company  is  incorporated, 
and  subscriptions  are  made  to  the  stock,  the 
money  Is  subscribed  upon  the  understanding 
that  the  oflicers  Intrusted  with  the  con- 
struction of  the  road  will  so  locate  Its  line 
and  establish  its  depots  as  to  bring  the  high- 
est pecuniary  profit  to  the  stockholders,  com- 
patll)le  with  a  proper  regard  to  the  public 
conveniences.  These,  and  these  alone,  are 
the  considerations  which  should  control  the 
actions  of  the  president  and  directors  of  the 
road,  and  so  far  as  they  permit  their  offi- 
cial actions  to  be  swayed  by  their  private 
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Intwests  they  are  guilty  of  a  breach  towards 
the  stockholders  and  of  a  breach  of  duty  to 
the  public  at  large." 

In  the  case  of  Holladay  t.  Patterson,  re- 
ported In  5  Or.,  at  page  177,  that  court  says 
In  the  ayllabus:    "A  contract  to  donate  money 
to  secure  the  location  of  a  railroad  depot  Is 
void.    H.,  being  a  director  and  president  of 
the  OregoD  &  California  Railroad  Company, 
and  the  owner  of  a  controlling  interest  in 
the  stock  of  said  company,  agreed  with  P., 
tliat  In  consideration  of  a  certain  sum  of 
money,  he  would  cause  the  line  of  said  road 
to  be  located  on  a  certain  route,  and  a  depot 
to  be  built  at  a  certain  place.  Instead  of 
adopting  another  route  then  snrreyed,  which 
was  shorter,  and  over  which  said  road  could 
be  constructed  at  less  expense.    Held,  that 
such  a  contract  is  contrary  to  public  policy." 
And  in  the  body  of  the  opinion,  at  page  180, 
the  court  there  says:    "  'Public  policy'  is  a 
▼ague  expression,  and  few  cases  can  arise 
In  which  its  application  cannot  be  disputed. 
Mr.  Story,  in  bis  work  on  Contracts  (section 
646),   says:    'It  has   never  bewx  defined  by 
the  courts,  but  has  been  left  loose  and  free 
of  definition.  In  the  same  manner  as  fraud. 
This  rule,  however,  may  be  safely  laid  down, 
tliat  wherever  any  contract  conflicts   with 
the  morals  of  the  times,  and  contravenes  any 
tistablisbed  Interests  of  society,  it  is  void  as 
being  against  public  policy.'    In  illustration 
Of  this  rule,  he  says  (section  576):    'When, 
therefore,  a  person  occupying  a  public  office 
agrees  for  a  reward  to  exercise  his  official 
influence  in  questions  affecting  both  public 
and  private  rigbts,  so  as  to  bring  about  the 
private  advantage  of  persons  interested,  the 
oontract  would  be  void.    For  every  public 
ofllcer  is  bound  to  be  disinterested  in  the 
consideration  of  all  public  questions,   and 
any  contract  which  Interferes  with  the  free 
and   unbiased   exercise  of  his  Judgment  In 
relation  to  a  question  of  trust  and  confidence 
reposed  In  him,  is  against  public  policy  and 
^)od   morals.*    Railroad  companies   are   de- 
fined to  be  quasi  public  corporations,  and  the 
directors  act  in  a  double  capacity,  to  wit,  as 
the   agents   for  the  company   and  also  as 
trustees  for  the  public,  clothed  with  an  im- 
portant public  trust    1  Eedfleld  on  Railways, 
577,  f  140,  says:    The  general  duty  of  rail- 
way directors  Is  an  Important  and  a  public 
trust,  and,  whether  undertaken  for  a  compen- 
sation  or  gratuitously,    imposes   a   duty  of 
faithfulness,   diligence,   and   truthfulness   in 
discharge  of  its  functions,  in  proportion  to 
its  difficulty  and  responsibility.'    It  Is,  among 
other  things,  argued  that  this  contract  Is  not 
against   public   policy,    because  contrary   to 
public  interest,  as  the  deflection  of  the  line 
of  the  road  from  the  more  direct  route  of 
the  original  survey  would  best  subserve  the 
public  interests,  and  promote  the  welfare  of 
the  community  through  which  the  road  pass- 
es.   The  question  of  the  validity  of  the  con- 
tract does  not,  however,  depend  upon  the 
circumstance  whether  it  can  be  shown  that 
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the  public  has  In  fact  suffered  any  detriment, 
but  whether  the  contract  is  in  Its  nature 
such  as  might  have  been  injurious  to  the 
public." 

In  the  case  of  Elkhart  County  Lodge  et 
al.  V.  Crary,  reported  In  98  Ind.,  at  page  238, 
in  the  body  of  the  opinion,  on  page  240  (49 
Am.  Rep.  74C),  the  Indiana  Supreme  Court 
says:    "It  has  long  been  established  that  a 
oontract  against  public  policy  will  not  be  en- 
forced.   This  principle  Is  firmly  fixed,   and 
has  often  been  applied  to  contract    There 
can.  therefore,  be  no  doubt  as  to  the  exist- 
ence of  the  rula    The  only  question  is  as  to 
its  applicability  to  the  facts   in  this  case. 
When    the   general    public   has    an    interest 
in  the  location  of  an  office,  a  railroad  station, 
or  the  like,  a  contract  to  secure  its  location  at 
a  particular  place  Is  held  to  be  against  public 
policy,  and  not  enforceable.    There  are  very 
many  cases  holding  that  an  agreement  to  lo- 
cate a  railroad  station  at  a  designated  place 
Is  not  enforceable,   because   against  public 
policy.    St  Louis,  etc.,  R.  R.  Co.,  v.  Mathers, 
104   111.   257;    Williamson    v.    Chicago,   etc, 
R.  R.  Co.,  63  Iowa,  126,  4  N.  W.  870;  s.  c, 
36  Am.  Rep.  206  (vide  authorities  note  214). 
The  principle  upon  which  these  cases  proceed 
is  that  the  public  good,  and  not  private  In- 
terest should  control  in  the  location  of  rail- 
road depots,  and  this  principle  certainly  ap- 
plies with  full  force  to  an  office  of  a  purely 
public  character,  such  as  a  post  office.    We 
find  In  these  railroad  cases,  and  there  are 
very  many  of  them,  the  principle  which  ap- 
plies the  rule  governing  such  a  case  as  the 
present    It  Is  true  that  there  Is  some  dif- 
ference In  the  views  of  the  courts  upon  the 
question  whether  an  agreement  for  the  loca- 
tion of  a  depot  is  valid  when  It  does  not  re- 
strict the  location    to  the  place  named,  and 
no  other;   but   upon  the   general   principle 
there  is  entire  harmony.    In  the  present  case 
the  difference  in  the  opinions  of  the  courts 
is   an   unimportant  consideration,  for  here 
the  location  Is  restricted  to  one  place,  and 
no  other,  for  a  period  of  ten  years,  and  the 
case,  therefore,  falls  within  the  holding  of 
the  cases  most  favorable  to  the  appellant 
We  say  that  the  location  is  restricted  to  one 
place,  for  the  reason  that  it  Is  a  matter  of 
Judicial  knowledge  that  but  one  post  office 
can  be  located  in  the  city  of  Goshen.    While 
the  cases  of  which  we  have  spoken  establish 
a  principle  which  rules  this  case,  there  are 
others  which  in  their  general  features  more 
nearly  resemble  the  one  at  bar.    Closely  anal- 
gous    In   principle    are   those   cases    which 
hold  that  contracts  which  may  tend  to  the 
injury  of  the  public  service  are  void.    •    •    • 
There  are  many  phases  of  injury  to  the  pub- 
lic service,  and  we  do  not  deem  it  necessary 
to  examine  the  cases  upon  the  subject;  for 
we  think  it  quite  clear  that  a  contract  which 
is  made  for  the  purpose  of  securing  the  loca- 
tion of  an  important  office  connected  with 
the  public  service  for  individual  benefit  rath- 
er than  for  the  public  good,  tends  to  the  In- 
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jnry  of  the  pnblic  service.  Tlie  case  mnde 
by  the  evlflence  falls  fully  within  the  prin- 
ciple that  contracts  which  tend  to  Improper- 
ly influence  those  engaged  in  the  public  serv- 
ice, or  which  tend  to  subordinate  the  public 
welfare  to  Individual  gain,  are  not  enforce- 
able In  any  court  of  justice.  Pollock,  Prln. 
of  Cont.  270;  Anson,  Cont  175;  1  Whart 
Cont.  8§  402-414,  Inclusive.  A  wholesome 
rule  of  law  is  that  parties  should  not  be 
permitted  to  make  contracts  which  are  like- 
ly to  set  private  interests  In  opposition  to  pub- 
lic duty  or  to  the  public  welfare.  This  rule 
is  recognized  in  our  own  case  of  Magulre  v. 
Smock,  42  Ind.  1,  13  Am.  Rep.  353,  where 
it  was  held  that  an  agreement  to  pay  a 
consideration  to  a  property  owner  for  signing 
a  petition  to  secure  the  Improvement  of  a 
street  was  void,  although  there  was  no  fraud, 
and  although  the  person  to  whom  the  promise 
was  made  was  really  in  favor  of  the  Improve- 
ment. It  Is  not  necessary  that  actual  fraud 
should  be  shown,  for  a  contract  which  tends 
to  the  injury  of  the  public  service  is  void, 
although  the  parties  entered  into  It  honest- 
ly and  proceeded  under  It  In  good  faith.  The 
courts  do  not  inquire  Into  the  motives  of  the 
parties  in  the  particular  case  to  ascertain 
whether  they  were  corrupt  or  not,  but  stop 
when  It  is  ascertained  that  the  contract  is 
one  which  Is  opposed  to  public  policy.  Nor  is 
It  necessary  to  show  that  any  evil  was  in  fact 
done  by  or  through  the  contract.  The  pur- 
pose of  the  rule  Is  to  prevent  persons  from  as- 
suming a  position  where  selfish  motive  may 
impel  them  to  sacrifice  the  public  good  to 
private  benefit  An  English  author  snys: 
'But  an  agreement  which  has  an  apparent 
tendency  that  way,  thotiRh  an  intention  to 
use  unlawful  means  be  not  admitted,  or  even 
he  nominally  disclaimed,  will  equally  be  held 
void.'  Pollock's  Prin.  of  Contracts,  286." 
And  in  this  case  the  Indiana  Supreme  Court 
cites  with  approval  the  case  of  Tool  Co.  v. 
Xorrls,  by  the  Supreme  Court  of  the  United 
States,  heretofore  cited  in  this  opinion. 

In  the  ease  of  Peoria  &  Rock  Island  Kali- 
way  Co.  V.  Coal  Valley  Sllning  Co.,  08  111. 
489,  It  was  held  "that  the  duties  which  rail- 
road corporations  owe  to  the  public,  anf 
which  are  the  considerations  upon  which  their 
privileges  are  conferred,  cannot  be  avoided  by 
neglect,  by  refusal,  or  by  agreements  with 
other  persons  or  corporations,  and  that  any 
contract  to  prevent  the  faithful  discharge  of 
any  such  duties  will  be  against  public  policy 
and  void." 

Among  the  many  cases  cited  by  counsel  for 
defendant  in  error  to  sustain  their  position, 
we  find  some  which  it  seems  to  us  clearly 
sustain  the  views  expressed  herein.  From 
an  examination  of  these  authorities  it  would 
seem  to  us  that  counsel  for  defendant  in  er- 
i-or,  In  citing  tlieni,  was  laboring  xmder  what 
seems  to  us  a  misapprehension  of  the  facts 
In  the  case  as  shown  by  the  evidence,  and 
had  in  mind  an  entirely  different  contract 
than  the  contract  which  the  evidence  in  this 


case  shows  was  the  consideration  of  this  note. 
If  the  contract  which  was  the  basis  of  this 
note  was  a  subscription  contract,  given  to  the 
railroad  company  to  aid  In  the  constmction, 
operation,  or  maintenance  of  its  railroad, 
then  the  authorities  cited  by  counsel  for  de- 
fendant In  error  would  be  In  point;  but,  as 
we  view  it,  this  Is  an  entirely  different  kind 
of  a  contract,  and  It  Is  a  contract  entered  Into 
with  a  director  and  stockholder  of  a  railroad 
company,  conditioned  upon  the  building  of 
a  railroad  at  a  certain  point  by  a  certain  time, 
and  under  the  authorities  above  cited  we 
believe  It  Is  void  as  against  public  policy. 

Among  the  authorities  cited  us  by  coun- 
sel for  defendant  In  error  is  the  case  of 
Pacific  Railroad  Co.  v.  Seely,  reported  in 
45  Mo.,  at  page  212,  100  Am.  Dec.  360.  In 
the  syllabus,  the  court  used  the  following 
language:  "A.  agreed  with  the  Pacific  Roll- 
road  Company  to  deed  it  a  certain  lot  of 
groimd  for  purposes  of  speculation.  In  con- 
sideration that  the  company  would  lo- 
cate a  freight  and  passenger  depot  on  his 
land.  There  was  no  evidence  that  the  land 
was  to  be  used  for  the  general  business  of 
locating,  constructing,  managing,  and  ushig 
the  road.  Held  that,  although  in  one  sense 
the  company  was  a  private  corporation,  yet 
Its  chartered  privileges  were  granted  in  part 
to  subserve  great  public  interests;  that  such 
an  agreement  might  be  superinduced  by 
prospects  of  mere  gain,  and  thus  the  general 
•welfare  and  good  of  the  public  might  be 
sacrificed  to  subserve  mere  private  interest: 
that  for  this  reason,  such  an  agreement  was 
void  as  against  public  policy."  And  the  Su- 
preme Court  of  Missouri,  In  the  opinion,  at 
page  217  of  45  Mo.  (100  Am.  Dec.  3(!0>,  uses 
this  language:  "But  the  broad  position  is 
that  the  company  Is  a  private  corporation, 
and  has  the  right  to  buy  and  hold  all  kinds 
of  property,  the  same  as  an  individual.  This 
iwsitlon  is  wholly  indefensible.  Whilst  it 
is  true,  in  one  sense,  that  It  is  a  private  cor- 
poration, yet  the  public  Is  deeply  Interested 
in  it.  Its  chartered  privileges  and  franchises 
were  not  granted  solely  and  exclusively  for 
private  emolument,  but  to  subserve  a  great 
public  interest.  In  Walther  v.  Warner,  25 
Mo.  277,  this  court  decided  that  the  building 
of  a  railroad  by  a  private  corporation  under 
the  authority  of  the  Legislature  for  the  pub- 
lic accommodation  was  a  public  use  for  which 
private  property  might  be  lawftiliy  taken.  In 
all  these  enterprises  there  Is  a  mingling  of 
both  public  and  private  benefit,  and  the  in- 
terests of  the  public  are  not  to  be  sacrificed 
to  mere  private  gain.  In  the  case  of  Fuller 
V.  Dame,  18  Pick.  (Mass.)  472,  the  action 
was  on  an  agreement  made  in  consideration 
of  certain  services  in  procuring  the  loca- 
tion of  a  depot  at  a  certain  place.  It  was 
a  contract  entered  Into  between  D.  and  F., 
and  recited  that  D.  was  the  owner  of  land 
which  would  be  enhanced  in  value  if  the 
Boston  &  Worcester  Railroad  Coriwratlon 
should  establish  their  depot  on  certain  flats, 
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and  tliat.  in  order  to  procure  the  corporation 
to  uiiike  sucb  location  of  the  depot,  it  would 
be  necessary  to  form  a  Joint-stock  company 
to  purchase  tbe  flats  and  give  a  portion  there- 
of to  the  railroad  company  for  the  depot, 
and  that  F.  had  agreed  to  aid  in  getting  up 
such  a  company,  and  in  causing  tbe  railroad 
(»mpany  to  fix  its  depot  on  the  flats,  it  being 
understood  that  be  was  of  tbe  opinion  that 
the  railroad  corporation,  with  a  view  to  the 
public  good  and  tbe  Interests  of  tbe  stock- 
holders, ought  to  have  its  depot  there;  and 
D.  agreed  to  make  F.  a  pecuniary  compensa- 
tion so  soon  as  the  depot  should  be  located 
on  the  place  specified.  A  company  was  ac- 
cordingly formed  and  Incorporated,  with  pow- 
er to  purchase  and  hold  tbe  flats,  and  to 
give  a  portion  thereof  to  the  railroad  corpo- 
ration as  an  inducement  to  establish  a  depot 
thereon,  and  an  agreement  was  made  between 
the  two  corporations,  by  which  tbe  depot 
was  located  on  the  flats.  F.  was  a  member 
of  tbe  railroad  corporation  at  tbe  time  when 
lie  made  the  agreement  with  D.  and  subse- 
quently became  a  member  of  the  joint-stock 
company.  Although  tbe  court  had  previous- 
ly sustained  conditional  subscriptions  to 
stock,  as  heretofore  noted,  yet  they  held  that 
this  agreement  was  contrary  to  public  policy 
and  to  open,  upright,  and  fair  dealing,  be- 
cause it  tended  Injuriously  to  affect  the  pub- 
lic interest  in  having  the  fittest  location  of 
the  depot,  and  tbe  interests  of  the  two  corpo- 
rations, and  conseciuently  it  was  invalid. 
Shaw,  C.  J.,  speaking  for  the  whole  court, 
gave  the  subject  the  following  lucid  exposi- 
tion: 'The  case  In  question  is,  briefly,  clearly 
within  tbe  operation  of  this  salutary  princi- 
ple. Without  considering  other  aspects  of 
tbe  contract,  we  are  of  the  opinlou  that  it 
was  contrary  to  public  policy  and  to  upright 
and  fair  dealing,  as  it  tended  injuriously  to 
affect  the  public  interest  in  establishing  tbe 
flttest  and  most  suitable  location  for  tbe  ter- 
mination of  the  Worcester  Railroad,  for  the 
accommodation  of  public  travel;  (2)  as  It 
affects  the  interests  of  the  proprietors  of  the 
Worcester  Bailroad;  (3)  as  It  afTected  the 
interests  of  the  Joint-stock  company  incorpo- 
rated imder  the  name  of  the  Soutli  Cove  Cor- 
poration. Tbe  Boston  &  Worcester  Bailroad 
was  established  for  the  public  accommodation 
and  convenience  in  the  trausportation  of 
passengers  and  merchandise.  Like  a  country 
road.  It  was  In  many  resi)efts  a  common 
bighway.  It  has  t>een  so  held  in  case  of 
turnpike  roads.  Commonwealth  v.  Wilkinson, 
16  Pick.  (Mass.)  175,  26  Am.  Dec.  054.  It  may 
be  said  that  It  was  to  be  constructed  and  lo- 
cated by  the  corporation.  True,  as  In  tbe 
case  of  a  turnpike  road,  it  is  constructed  in 
the  first  instance  at  the  expense  of  a  private 
company  of  adventurers,  under  the  sanction 
of  the  Legislature,  incorporated  for  that  ex- 
press purpose,  and  they  are  to  be  reimbursed 
by  a  toll  levied  and  regulated  by  law  for 
their  remuneration.  Tbe  work  Is  not  the 
less  a  public  work,  and  tbe  public  accommoda- 


tion Is  the  ultimate  object  It  Is  also  true 
that  it  was  left  to  the  corporation  and  direct- 
ors to  flx  the  termination  and  place  of  de- 
posit. In  doing  this,  a  confidence  was  repos- 
ed in  them,  acting  as  agents  for  the  public — 
a  confidence  which  it  seems  could  be  safely 
so  reposed,  when  It  is  considered  that  the 
interests  of  the  corporation  as  a  company 
of  passenger  and  freight  carriers  for  profit 
was  identical  with  the  interests  of  those  who 
were  to  be  carried  and  bad  goods  to  be  car- 
ried; that  is.  with  the  public  interest  This 
confidence,  however,  could  only  be  safely  so 
reposed  under  the  belief  that  all  the  directors 
and  members  of  the  company  should  exercise 
their  best  and  their  unbiased  Judgment  upon 
the  question  of  such  fitness  without  being 
Influenced  by  distinct  and  extraneous  inter- 
ests, having  no  connection  with  the  accom- 
modation of  the  public,  or  the  Interests  of 
the  company.  Any  attempt,  therefore,  to 
create  and  bring  Into  efficient  operation  such 
undue  influence,  has  all  tbe  lujm-ious  effect 
of  a  fraud  upon  the  public,  by  causing  a  ques- 
tion which  ought  to  be  decided  with  a  sole 
and  single  regard  to  public  Interest  to  b« 
affected  and  controlled  by  considerations  hav- 
ing no  regards  to  such  interests.'  The  agree- 
ment in  this  case  was  to  give  the  company 
an  interest  in  town  lots,  provided  it  would 
locate  Its  station  at  a  specified  place.  It  is 
easy  to  preceive  bow  such  a  transaction 
might  be  perverted  so  as  to  operate  most  in- 
juriously to  the  public.  Bpecuiators  and 
lande<l  i>roprietor8,  for  the  purpose  of  enhan- 
cing their  property,  would  always  be  on  band 
to  obtain  locations,  and  forcing  people  to 
their  premises,  regardless  of  the  cousidCTa- 
tion  whether  they  were  tbe  most  fit  and 
convenient;  and  the  companies,  tempted  by 
tbe  prospect  of  gain,  would  accede  to  these 
propositions,  and  tlms  the  general  welfare 
and  good  of  the  public  would  be  sacrlflced 
to  subserve  mere  private  Interests.  Whilst 
conditional  subscriptions  to  stock  may  be 
entirely  valid,  I  do  not  think  agreements  of 
this  character  should  l)e  upheld." 

In  the  case  of  Workman  v.  Campbell,  cited 
by  defendant  in  error,  rei)orted  In  40  Mo. 
305,  that  court  cites  with  approval  tbe  above 
case  of  I'aclttc  Kallroad  Company  v.  Seely, 
and  adds  this  to  what  was  said  in  tbe  former 
case:  "The  company  have  a  deep  Interest  in 
these  transactions,  and  the  directors  and 
members  of  the  corporation  will  not  be  per- 
mitted to  reap  a  private  gain  or  benefit  at 
the  expense  of  tbe  public  convenience,  and 
to  the  detriment  of  the  community." 

In  the  case  of  Berrj-mun  v.  Trustees  of  the 
Cluclunati  Southern  Railway,  reported  in 
14  Bush  (Ky.),  at  page  755,  cited  by  defend- 
ant in  eiTor,  which  was  a  case  sustaining 
their  position  that  public  policy  does  not 
prohibit  voluntary  contributions  to  railroads 
for  the  purpose  of  construction,  etc.,  or  render 
void  a  contract  based  upon  the  consideration 
that  tbe  road  shall  be  located  in  or  through 
a   certain   locality,   unless  the  public  inter- 


uigitized  by 


Google 


964 


85  PACIFIC  REPORTER. 


(OltL 


est  Is  to  be  sacrificed  by  It,  the  court,  In  the 
body  of  the  opinion,  at  page  7G1,  uses  the 
following  language:  "The  cases  in  which 
an  agreement  to  pay  has  been  declared  void 
and  against  public  policy  are  those  where 
the  officers  of  a  corporation,  for  the  advance- 
ment of  their  own  private  interests,  have 
agreed  to  accept  a  consideration  for  locating 
such  improvements  In  a  particular  locality. 
In  the  case  of  Puller  v.  Dame,  18  Pick. 
(Mass.)  472,  Dame,  the  owner  of  the  land, 
promised  Fuller,  a  member  of  the  corpora- 
tion, a  certain  amount  of  money  if  he  would 
influence  the  location  of  the  road.  This 
was  a  mere  private  agreement  between  the 
two,  and  the  cotirt  held  that  it  might  cause 
an  Improper  Influence  to  be  exerted  by  the 
stoclcholders,  and  an  agreement  to  pay  for 
such  exercise  was  void.  In  the  case  of 
Holladay  v.  Patterson,  6  Or.  177,  Holladay 
was  the  president  and  director  of  the  Oregon 
&  California  Railroad  Company,  and  agreed 
with  Patterson,  in  consideration  of  a  cer- 
tain sum  of  money,  that  he  would  cause  the 
line  of  the  roilway  to  be  located  on  a  partic- 
ular route  and  a  depot  to  be  built  at  a  cer- 
tain place.  In  the  case  of  Pacific  Railroad 
V.  Seely,  45  Mo.  212,  100  Am.  Dec.  369,  It 
was  agreed  to  give  to  the  company  a  tract 
of  land  to  be  divided  Into  town  lots  for  the 
purpose  of  speculation,  on  condition  that  ft. 
depot  should  be  built  at  a  certain  point  The 
court  held  that  such  speculations  were  incom- 
patible to  the  object  that  brought  the  corpora- 
tion into  existence.  In  all  these  cases,  there 
is  a  plain  departure  from  the  object  con- 
templated by  the  charter,  or  the  facts  de- 
veloped the  existence  of  contracts  by  which 
the  officers  or  stoclcholders  of  corporations 
have  in  some  way  violated  their  trust.  The 
trustees  in  this  case  were  attempting  to  de- 
vise the  means  for  constructing  this  great 
line  of  railway,  and  were  Influenced  alone 
by  their  desire  to  succeed  in  the  Interprise, 
from  which  no  private  gain  is  sought,  at 
least  by  this  contract;  but  the  public  inter- 
est is  subserved  and  the  objects  of  the  char- 
ter accomplished,  in  obtaining  their  con- 
tributions in  aid  oi  its  completion.  The  In- 
terest of  the  road  is  alone  loolted  to,  with- 
out any  individual  benefit  to  the  trustees, 
or  any  violation  of  their  official  duties.  In 
the  case  of  Cumberland  Valley  R.  R.  Co. 
v.  Baab.  9  Watts  (Pa.)  4.18.  SS  Am.  Dec. 
132.  the  subscription  (not  of  stock)  was  made 
on  condition  that  the  company  would  locate 
its  bridge  across  the  river  at  a  particular 
place.  The  contract  is  held  to  be  valid 
and  not  against  public  policy.  A  contract 
to  convey  real  estate  to  a  railroad  company 
for  the  purposes  of  the  railway,  provided  it 
built  the  road  to  a  certain  point  and  Its 
depot  In  a  certain  town,  was  also  held  to 
be  a  valid  contract.  McClure  v.  Gulf  Rail- 
road Co.,  9  Kan.  377.  Public  policy  does  not 
prohibit  voluntary  contributions  to  railroads 
for  purposes  of  construction,  or  render  void 
a  contract  based  upon  the  consideration  that 


the  road  will  be  located  in  or  through  a  cer- 
tain locality,  unless  the  public  Interest  Is  to 
be  sacrificed  by  it.  The  prospective  business 
of  the  road  must  to  a  certain  extent  control 
Its  location;  and  when  the  means  may  be 
insufficient  to  complete  It,  or  the  advantages 
to  be  derived  from  Its  location  may  be  in- 
sufficient to  induce  voluntary  donations,  or 
subscriptions,  based  upon  a  consideration 
that  the  road  will  be  so  located  as  to  confer 
the  benefit,  we  see  no  reason  for  holding  such 
agreements  void;  but  when  officers  of  such 
corporations,  who  are  also  trustees  of  the 
public,  undertake  to  receive  donations  for 
their  own  private  use,  or  make  contracts 
by  which  they  are  to  be  paid  for  using  an 
Infiuence  that  will  or  may  locate  a  line  of 
railway  in  a  particular  locality,  there  Is  a 
necessity  for  holding  such  contracts  void." 

It  would  seem  from  a  reading  of  the  brief 
of  counsel  for  defendant  In  error  that  the 
views  herein  expressed  as  to  a  note  payable 
to  a  stockholder  or  director  of  a  corpora- 
tion for  his  personal  benefit,  depending  for 
Its  consideration  upon  the  location  of  a  rail- 
road at  a  certain  point,  being  void  as  against 
public  policy,  was  shared  in  by  them  and  was 
believed  by  them  to  be  the  true  rule  of  law, 
because  we  find  In  their  brief,  on  page  10. 
the  following  language:  "Contracts  made 
with  an  officer  of  a  railroad  corporation,  and 
for  his  personal  benefit,  to  induce  him  to  se- 
cure a  particular  location,  stands  upon  other 
and  different  grounds,  and  is  not  upheld. 
•  •  «»  While  it  is  true  that  this  lan- 
guage is  used  In  the  brief  of  counsel  for  de- 
fendant in  error  as  a  qtiotation,  and  the  au- 
thorities are  cited  from  which  they  quote, 
we  have  carefully  examined  these  authori- 
ties, and  fail  to  find  therein  this  language. 
But,  however  this  may  be,  this  language 
is  cited  with  approval  by  counsel  for  defend- 
ant in  error  in  their  brief;  hence  we  have 
the  right  to  presume  that  they  deem  It  ap- 
plicable and  pertinent  to  the  issues  involved 
In  this  case.  We  have  carefully  examined 
all  the  authorities  cited  by  counsel  for  de- 
fendant In  error,  and  we  have  not  found 
any  authority  which  holds  that  a  contract 
made  with  a  director  of  a  railroad  company 
that  for  a  pecuniary  consideration  to  hinv 
self  a  railroad  shall  be  located  at  a  certali 
point  Is  not  void  as  against  public  policy, 
neither  do  we  think  such  an  authority  can 
be  found. 

It  is  argued  by  counsel  for  the  defendant 
In  error  that,  as  In  this  case  there  is  no 
evidence  to  show  that  the  public  Interests 
are  to  be  in  any  way  injured,  for  this  reason 
the  contract  should  not  be  declared  void,  but 
we  think  this  contention  Is  fully  answered  in 
the  cases  above  cited,  where  almost  universally 
the  authorities  lay  down  the  rule  that  it 
is  not  necessary  that  affirmative  proof  should 
be  made  that  some  public  Interest  Is  being 
Injured ;  but  the  mere  fact  that  the  contract  by 
its  terms  and  In  its  effect  would  tend  to  pro- 
duce that  result,  and  would  be  offering  an 
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Improper  Inducement  for  tbe  exercise  of  dls- 
pretlon  which  should  be  honestly  and  faith- 
fully exercised  with  a  view  to  the  protection 
of  public  and  private  Interests,  and  should 
not  be  hampered  by  any  consideration  of 
l>ersonaI  pecuniary  gain.  It  la  not,  as  the 
autlioritles  say,  so  much  what  the  effect  ac- 
tually Is.  as  what  It  Is  liltely  to  be,  and  what 
the  tendency  of  such  contracts  would  be, 
tliat  the  policy  of  the  courts  Is  to  remove 
from  all  cases  where  parties  are  called  upon 
to  exercise  discretion  involving  public  and 
private  interests  the  element  of  temptation  to 
lnii)roper  action  occasioned  by  pecuniary  and 
mercenary  motives. 

Hence  we  think,  for  the  reasons  herein 
expressed  and  the  authorities  herein  cited, 
that  the  action  of  tbe  district  court  In  over- 
rnllni;  the  demurrer  to  the  evidence  was  er- 
roneous, and,  as  this  case  must  be  reversed 
on  this  ground.  It  Is  not  necessary  for  us  to 
enter  Into  the  disciisslon  of  the  question 
whether  the  fact  that  the  Atchison,  Topeka 
&  Santa  Ff  Kailroad  Company  were  the 
principal  owners  and  jirlnclpal  stockholders 
of  the  Eastern  Oklahoma  Railway,  and  the 
construction  of  the  road  by  that  company 
to  the  point  mentlone<l  In  the  note  on  and 
prior  to  the  time  mentioned  In  the  note. 
Is  a  compliance  with  the  terms  of  the  note 
or  not. 

For  the  reasons  herein  expressed,  the  de- 
cision of  the  district  court  Is  reversed,  and 
remanded,  with  directions  to  sustain  the  de- 
murrer to  the  evidence  and  render  judgment 
In  favor  of  the  defendant  and  against  the 
plaintiff  for  costs.  All  the  Justices  concur- 
ring, except  BrRrOUn.  C.  ,T.,  who  having 
trle<l  the  case  below,  took  no  part  in  thlf 
decision.  BT'RWKI-L.  .T.,  dissenting,  and 
BEAT'CH.VMP,  .7.,  absent. 


PIPKR  V.  CITOrTAW  XORTllERX  TOWN- 
SITR  &  IMP.  CO. 

(Supreme  Court  of   Oklahoma.    Feb.  14.   190«. 
Rphe-iring  Peuiwl  June  9.  190C.) 

1.  ACTTON— PETITIOy. 

Where  the  conditions  of  a  contract  are 
such  as  to  proviOf  for  the  maintennnce  of  the 
thing  contracteri  for  after  construction,  a  peti- 
tion in  an  action  broiiglit  upon  a  contract  to  re- 
cover the  consideration  for  such  contract,  is 
not  demurrable  for  the  i-eason  that  the  petition 
states  that  the  contract  lias  Ix'en  and  is  being 
nerforincd.  the  wonis  "if  being  performetl"  hav- 
ing reference  to  the  maintenance  of  the  thing 
contracted  for. 

[Kd.   Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  S5  1(K!4-1  («i9.1 

2.  RAII.ROAnS  — Sl'B.SOUlPTlONS    IN    AiD— En- 
FORCK.\IKXT. 

A  railroad  company  for  the  purpose  of 
aiding  in  the  construction  of  its  line  of  road, 
may  accept  and  enforce  an  obligation  payable  to 
it  conditioned  upon  tlie  <'onstru<'tion  of  its  line 
of  road  to  a  given  point  within  a  given  time, 
and  the  establishment  and  maintenance  of  a 
depot  there. 
.*{.  Same— Demurrer  to  Evidence. 

A  contract  was  given  to  tiie  Watonga  & 
Northwestern  Railway  Company  promising  pay- 


ment of  $250  to  It  if  a  line  of  railroad  shoold  be 
built  from  Geary.  O.  T.,  to  Watonga,  O.  T..  by 
.Tune  1,  1901,  and  a  depot  established  and  main- 
tained there.  The  charter  of  said  railway  com- 
pany was  afterwards  amended  changing  the 
name  of  the  corporation  to  the  Choctaw  North- 
ern Railway  Company,  under  which  last  name 
the  line  of  road  provided  for  in  the  contract  was 
constructed.  Held,  that  a  demurrer  to  the  evi- 
dence for  that  reason  waa  properly  overruled. 
4.  PLEAniNG — Amenduent  ov  Answer— Dis- 

CBETioN  OF  Court. 

It  is  not  an  abuse  of  discretion  for  a  trial 
court  during  the  trial  of  a  cause,  to  refuse  an 
amendment  to  an  answer,  which  sets  up  a  new 
and  additional  defense,  where  no  reason  is 
given  therefor  other  than  that  the  trial  court: 
refused  to  allow  the  evidence  desired  to  be  in- 
troduced under  a  general  denial. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Pleading,  Sf  772,  794.] 

Halner,  J,  dissenting. 
(Syllabus  by  tbe  Conrt.) 

Fi'rror  from  District  Court,  Blaine  County ; 
J.  1.1.  Pancoast,  Judge. 

Action  by  the  Choctaw  Northern  Townslte 
tc  Improvement  Company  against  W.  B.  Pip- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

NoflTsinger  &  Illucb.  for  plaintiff  iu  error. 
J.  B.  Cheadle,  for  defendant  In  error. 

GILLETTE.  J.  This  action  Is  brought  to 
enforce  performance  and  payment  of  the  fol- 
lowing contract: 

"Contract  As  a  matter  of  Inducement  for 
tbe  purpose  of  securing  a  railroad  and  aiding 
In  tbe  construction  of  the  same,  said  rail- 
road to  be  constructed  from  at  or  near  Geary, 
Blaine  county,  Oklahoma  Territory,  to  the 
town  of  Watonga,  Blaine  county,  Oklahoma. 
I  do  hereby  promise  to  pay  to  the  Watonga 
&  Northwestern  Railroad  Company,  Its  suc- 
ces-sors  or  assigns,  the  sum  of  two  hundred 
and  fifty  dollars,  as  follows  to  wit:  One 
hundred  and  twenty  five  dollars  to  be  paid 
on  or  before  October  1,  1901,  and  one  hundred 
and  twenty  five  dollars  to  be  paid  on  or  be- 
fore January  1,  1902;  upon  the  condition 
that  said  railroad  shall  be  constructed  and 
in  operation  to  said  Watonga  by  .Tune  1. 
1901,  and  upon  the  further  condition  that 
said  railroad  shall  establish  and  maintain  a 
station  within  450  feet  of  Main  street  as  at 
present  located  in  said  Watonga.  .Vnd  I  do 
hereby  agree  that  no  representations  by  any 
one  other  than  the  representations  made 
herein  shall  be  binding  on  tbe  said  company. 
This  contract  is  entered  Into  for  and  In  con- 
sideration of  the  said  railroad's  being  con- 
structed as  aforesaid.  Witness  my  hand  on 
this  nth  day  of  February,  1901.  W.  B. 
I'iper." 

Indorsed  on  contract:  "Pay  to  the  order 
of  Choctaw  Northern  Townslte  t  Improve- 
ment Company.  Choctaw  Northern  Railroad 
Company,  by  .1.  W.  McLeod." 

I'pon  the  trial  of  tbe  cause  It  was  dis- 
closed by  the  evidence  that  the  railroad  was 
built  and  put  In  operation  as  contemplated 
by  the  contract,  and  the  station  established 
at  Watonga  as  provided  for  by  the  foregoing 
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agreement.  In  short,  It  1b  not  claimed  by  the 
defense  offered  In  the  case,  but  that  the  pro- 
Tislons  of  the  contract  to  be  performed  by 
the  railroad  company  had  been  fully  and 
literally  compiled  with.  The  defense  ofTered 
was  purely  technical,  and  raised  no  issue  up- 
on the  merits  of  the  case.  This  Is  a  char- 
acter of  defense  not  greatly  favored  by  ap- 
pellate courts,  but  the  strict  legal  rights 
of  the  party  will  nevertheless  be  protected. 

The  first  objection  urged  Is  that  the  trial 
court  erred  In  overruling  the  defendant's  de- 
murrer to  plaintiff's  amended  petition,  and 
this  for  the  reason  that  It  averred  the  rail- 
road mentioned  In  the  contract  was  In  process 
of  construction  at  the  time  the  contract  was 
executed,  and  therefrom  Infers  a  variance  be- 
tween the  contract  and  the  averments  of 
the  petition.  We  find  nothing  in  the  contract 
which  determines  whether  the  railroad  was 
then  In  process  of  construction  or  was  not. 
Neither  are  we  able  to  see  bow  the  defendant 
could  be  Injured  by  the  fact  that  the  railroad, 
which  he  undertakes  to  aid  in  the  construc- 
tion of,  was  already  In  process  of  building. 

A  second  proposition  presented  upon  the 
demurrer  Is  that  the  petition  recites  that 
the  conditions  of  the  contract  sued  on  "has 
been  and  is  being  performed."  It  Is  urged 
that  this  Is  not  an  aliegation  of  perfect  per- 
formance of  the  contract,  citing  the  provi- 
sions of  the  Oklahoma  statute  as  follows: 
"In  pleading  the  performance  of  the  condi- 
tions precedent  In  a  contract,  it  shall  be  suffi- 
cient to  state  that  the  party  duly  performed 
all  of  the  conditions  upon  his  part"  The 
language  of  this  statute  Is  not,  as  urged  by 
counsel  for  plaintiff  in  error,  equivalent  to 
a  provision  that  an  action  cannot  be  main- 
tained upon  a  contract  except  upon  an  al- 
legation that  all  the  conditions  of  the  con- 
tract have  been  performed  by  the  party 
pleading.  The  statute  provides  simply  what 
Is  a  sufficient  allegation  of  the  facts.  It  Is 
unreasonable  to  suppose  that  this  language 
of  the  statute  was  Intended  to  preclude  other 
conditions  which  entitled  the  party  to  recov- 
er, than  those  of  complete  performance  of  the 
contract,  and  In  the  contract  under  considera- 
tion there  is  an  apt  illustration,  for  the  con- 
tract provides  among  other  things,  as  a  condi- 
tion to  liability  thereon  "that  said  railroad 
company  sl>ail  establish  and  maintain  a  sta- 
tion within  450  feet  of  Main  street,  as  at 
present  located  In  the  said  city  of  Watonga." 
The  words  "establish  and  maintain"  mean 
that  a  depot  shall  be  established  and  there- 
after maintained.  The  word  "maintained" 
as  therein  used  means  a  continuing  obliga- 
tion, and  the  pleader  manifestly,  by  the  lan- 
guage used.  Intended  to  declare  that  all  the 
conditions  had  been  performed  by  the  rail- 
road company,  and  the  language  used,  "and 
Is  being  performed,"  refers  to  the  mainte- 
nance of  the  station  at  the  point  where  the 
contract  requires  one.  In  view  of  the  lan- 
guage of  tb:>  co.'>tract  sued  on,  we  do  not 


thtaik  ttiere  was  error  In  overruling  the  de- 
murrer on  this  ground. 

The  plaintiff  in  error  also  upon  his  demni^ 
rer  to  the  petition  presents  the  argument  that 
a  contract  to  locate  a  depot  at  a  certain  point 
is  void,  as  being  contrary  to  public  policy; 
and  the  argument  is  presented  "that  where  a 
corporation  like  a  railroad  company  lias 
granted  to  It  by  a  charter  a  franchise  in- 
tended In  a  large  measure  to  be  exerclned  for 
the  public  good,  any  contract  which  disables 
the  cori>oratlon  from  performing  these  func- 
tions, without  the  consent  of  the  state.  U  a 
violation  of  the  contract  with  the  state,  and 
Is  void  as  against  public  policy."  The  prop- 
osition here  presented  Is  not  identical  with 
the  question  presented  this  court  in  E^id 
Right  of  Way  &  Townsite  Co.  v.  Ltle,  82  Pac. 
810,  and  L.  K.  McGuffin  ▼.  Coyle  &  Gusa 
(not  yet  officially  reported;  decided  January 
term.  1006)  85  Pac.  954.  In  the  first  the  ques- 
tion presented  was  the  power  of  a  right  of 
way  and  townsite  company  to  take  from  a 
citizen  an  obligation  to  pay  It  a  sum  of  mon- 
ey, which  obligation  was  to  be  due  and  pay- 
able when  a  railroad  should  be  completed  to 
the  point  designated  in  such  obligation,  and 
in  consideration  of  a  railroad  station  and  de- 
pot being  located  there;  and  In  the  second 
case  the  cause  was  presented  and  determined 
upon  the  question  of  the  right  of  an  officer 
of  a  railroad  company  to  enforce  an  obliga- 
tion payable  to  himself  conditioned  upon  the 
railroad  company's  construction  of  a  line  of 
railroad  to  a  point  named  in  the  obligation. 
This  court  held  in  each  of  said  cases  that 
such  obligation  was  void  upon  the  ground  of 
public  policy,  and  could  not  be  enforced. 
That  the  railroad  company  affected  thereby 
was  a  quasi  public  corporation  with  fixed 
duties  as  such,  to  the  public  and  its  stock- 
holders, and  an  obligation  entered  into  be- 
tween third  parties  and  its  agents  or  officers, 
for  their  use  and  benefit  by  which  transaction 
it  was  tended  to  influence  the  railroad  com- 
pany to  build  its  line  of  road  and  locate  a  sta- 
tion at  a  particular  point  was  a  species  of 
bribery  prohibited  under  the  law,  and  non- 
enforceable  to  the  same  extent  that  such  con- 
tract or  agreement  would  be  nonenforceable 
with  any  other  public  officer. 

This  case  deals  with  quite  a  different  prob- 
lem, and  squarely  presents  the  proposition  as 
to  whether  or  not  a  railroad  company  for  the 
purpose  of  aiding  In  the  construction  of  its 
line  of  road  may  accept  and  enforce  an  obli- 
gation payable  to  it  conditioned  upon  the 
construction  of  its  line  of  road  to  a  given 
point  within  a  given  time  and  the  establish- 
ment and  maintenance  of  the  depot  there. 
There  are  many  respectable  authorities  which 
affirm  this  proposition.  See  James  D.  Mc- 
dure  V.  Mo.  River,  Ft  Scott  &  Gulf  Railroad 
Co.,  9  Kan.  373;  Railroad  Co.  v.  Bnab.  f 
Watts.  (Pa.)  458,  30  Am.  Dec.  132;  Berryman 
V.  Trusteed  Cinn.  Southern  Rolhvay.  14  Bush 
(Ky.)  755;   Racine  County  Bank  v.  Aycrs,  U 
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WlB.  612,  and  Bank  ▼.  Hendrle,  49  Iowa, 
402.  81  Am.  Rep.  153,  and  in  the  Judgment  of 
this  court  it  la  nearer  In  consonance  wltli 
sound  reasoning  in  tills  case  to  bold  tbat 
under  tbe  facts  presented  ttie  contract  is 
not  void,  and  tlierefore  is  enforceable.  If 
the  lav  were  otberwise  it  would  be  equiva- 
lent to  a  declaration  that  a  community  desir- 
ing tbe  advantages  of  a  line  of  railway, 
where  chartered  privileges  permit  its  con- 
struction, would  be  under  tbe  law  prevented 
and  prohibited  from  inducing  such  construc- 
tion by  aiding  tbe  same.  A  railroad  com- 
pany Is  only  a  quasi  public  corporation,  and, 
as  such,  it  must  not  only  take  into  considera- 
tion the  public  welfare,  but  the  private  wel- 
fare of  its  shareholders  as  well,  in  the  loca- 
tion and  construction  of  Its  line  of  road.  A 
donation  to  its  assets  which  enables  It  to 
build  a  contemplated  line  Immediately,  and  a 
consideration  in  part  of  its  immediate  con- 
struction, or  which  enables  It  to  build  its  line 
upon  a  route  that  it  might  not  otherwise  be 
able  to  build,  could  not  be  held  to  be  void 
upon  the  grotmd  of  public  policy,  and  in  this 
respect  it  must  be  held  to  be  the  privilege  of 
a  railroad  company  in  determining  its  duty 
towards  tbe  public  and  its  shareholders  to  de- 
termine what  line  and  between  what  points 
its  line  shall  be  constructed.  Where,  as  In 
this  territory,  a  railroad  corporation  may 
take  and  hold  voluntary  grants  of  real  estate 
and  other  property  to  aid  In  its  construction, 
it  may,  we  think,  determine  its  line  of  con- 
struction, taking  into  consideration  such  vol- 
untary grants  of  property  or  property  rights. 
See  section  1022,  Wilson's  Rev.  &,  Ann.  St 
1003,  authorizing  a  transaction  of  this  kind: 
"Every  corporation  formed  under  this  article, 
and  every  railroad  corporation  authorized 
to  construct,  operate,  or  maintain  a  railroad 
In  this  territory  shall  also  have  power  to  take 
and  hold  such  voluntary  grants  of  real  estate 
and  other  property  either  within  or  without 
the  territory,  as  may  be  made  to  It;  to  aid 
in  the  construction,  maintenance,  and  ac- 
commodation of  its  railroad."  With  this 
view  of  tbe  law,  it  was  not  error  for  the  trial 
court  to  overrule  the  demurrer  to  the  petition 
upon  the  ground  that  the  contract  entered  In- 
to and  which  Is  sought  to  be  enforced  is  void, 
because  it  Is  against  public  policy. 

A  second  assignment  of  error  by  tbe 
plalntlfr  in  error  Is  based  upon  the  order  of 
the  court  overruling  a  demurrer  to  plaintiff's 
evidence.  The  plaintiff  In  support  of  Its 
cause  of  action  proved  the  execution  and  de- 
livery of  the  contract  sued  upon,  the  con- 
struction of  the  railroad  In  full  compliance 
with  the  contract,  and  tbe  refusal  of  the  de- 
fendant upon  demand  to  make  payment  in 
accordance  with  tbe  terms  of  the  contract, 
and  tbe  assignment  of  said  contract  by  the 
Cboctaw  Northern  Railway  Company  to  tbe 
plaintiff.  Under  this  assignment  of  error  It 
Is  urged  that  there  is  a  failure  of  evidence 
Kufflclent  to  entitle  the  plaintiff  to  recover, 
because  it  Is  not  shown  that  the  road  oou- 


structed  was  constructed  by  tbe  Watonga  & 
Northwest  Railroad  Company.  It  is  w« 
tbink  a  sufficient  answer  to  this  proposi- 
tion that  the  contract  does  not  provide  for 
tbe  construction  of  a  line  of  railroad  by 
said  company.  The  contract  is  a  promise 
to  i>ay  to  the  Watonga  &  Northwestern 
Railway  Company,  Its  successors  and  assigns, 
the  amount  named,  for  the  purpose  of  in- 
ducing and  aiding  in  the  construction  of 
a  railroad  from  Genry  to  Watonga  by 
June  1,  1001,  and  the  establishment  of  a 
depot  at  Watonga.  These  conditions  of  the 
contract,  we  think,  were  shown  by  the  plain- 
tiff's evidence  to  have  been  fully  complied 
with;  but  It  is  urged  under  this  assignment 
of  error  tbat  the  contract  was  made  with  the 
Watonga  &  Northwestern  Railway  Company, 
and  tbe  evidence  does  not  show  that  the 
plaintiff  is  a  successor  in  interest  or  assignee 
of  such  company,  and  the  proof  is  insuffi- 
cient, in  that  It  showed  that  the  instrmnent 
sued  on  was  assigned  to  the  plaintiff  by  the 
Choctaw  Northern  Railway  Company.  Touch- 
ing this  question.  It  was  shown  in  evidence 
that  after  tbe  execution  of  the  agreement, 
and  after  the  passage  by  the  Legislature  of 
Oklahoma  of  chapter  11,  p.  TO,  of  tbe  Laws  of 
1901,  being  an  act,  "authorizing  incorporated 
companies  to  amend  their  articles  of  incorpo- 
ration" the  Watonga  Se  Northwestern  Rail- 
way Company,  pursuant  to  said  act  of  the 
Legislature,  amended  its  articles  of  incorpo- 
ration in  several  particulars,  among  which 
was  the  change  of  Its  name  from  the  Wa- 
tonga &  Northwestern  Railway  Company  to 
the  Choctaw  &  Northern  Railway  Company. 
Such  change  was  authorized  by  law,  and  by 
force  and  reason  of  it  the  Watonga  &  North- 
western became  the  Choctaw  &  Northern 
Railway  Company.  If  there  was  any  change 
the  Choctaw  Northern  was  the  successor  of 
tbe  Watonga  &  Northwestern  Railway  Com- 
pany and  succeeded  to  all  of  Its  property 
rights  and  franchises.  This  carried  the  de- 
fendant's contract  to  the  Cboctaw  Northern 
Company,  which  company  thereby  became  the 
owner,  and  by  Its  assignment  properly  passed 
the  title  to  the  plaintiff.  In  fact  we  think 
the  Indorsement  of  tbe  Choctaw  Northern  of 
tbe  contract  sued  on  to  the  plaintiff  was  the 
Indorsement  of  the  Watonga  &  Northwestern, 
for  it  Is  the  same  company  changed  In  name 
by  authority  of  law.  It  Is  urged  in  this  con- 
nection that  there  was  a  mistake  made  In  the 
procedure  by  which  tbe  articles  of  Incorpora- 
tion of  Watonga  ft  Northwestern  were 
amended  in  this,  tbat  the  statute  requires 
that  the  new  articles  should  be  signed  by  all 
tlie  directors  and  officers  of  the  company,  and 
one  of  the  directors  did  not  sign  the  same, 
and  therefore  tbe  Cboctaw  ft  Northern  Com- 
pany was  an  unincorporated  concern.  Let 
this  be  as  it  may,  the  obligation  of  tbe  plain- 
tiff in  error  was  not  canceled  thereby,  and 
probably  the  territory  alone  would  have  tbe 
right  to  complain  of  an  unauthorized  fran- 
chise.   The  plaintiff  in  error  we  think  could 
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not  defeat  bis  obligation  for  such  cause.  He 
gave  an  obligation  which  was  valid  to  the 
Watonga  &  Northwestern  Ballroad  Company, 
and  his  obligation  was  not  discharged  be- 
rause  such  company  attempted  to  change  Its 
articles  of  incorporation,  and  failed  because 
of  some  slight  error  in  an  attempted  compli- 
ance with  the  law  authorizing  such  change. 
The  provisions  of  a  statute  passed  subse- 
quent to  the  malcing  of  a  contract  could  not 
have  the  eftect  to  change  the  obligations  of 
the  parties  under  such  contract,  and  there 
was  here  no  attempt  at  such  a  change.  The 
plaintiff  in  error  contracted  to  pay  the 
amount  stipulated  in  consideration  of  the 
construction  of  a  railroad  which  has  been 
constructed,  and  his  liability  is  thereby  fixed. 

The  third  assignment  of  error  presented  in 
the  brief  of  plaintiff  in  error  is  based  upon 
the  ruling  of  the  court  in  refusing  to  admit 
evidence  tendered  by  the  plaiutifC  In  error. 
The  ruling  here  complained  of  was  based  up- 
on an  attempt  by  the  plaintifl!  in  error  to 
show  that  the  Watonga  &  Northwestern 
Railroad  Comi>any  under  that  title  had  noth- 
ing to  do  with  the  construction  of  the  road. 
That  It  was  built  under  contract  with  the 
Choctaw  &  Northern  was  unquestioned,  and 
the  court  held  that  it  was  immaterial  under 
the  circumstances  whether  the  Watonga  & 
Northwestern  by  name  figured  in  the  contract 
for  construction.  In  this  we  think  the  court 
held  correctly. 

The  fourth  assignment  of  error  as  argued 
in  plahitiff  in  error's  brief  Is  that  the  court 
erred  in  refusing  to  admit  evidence  of  the 
conditional  delivery  of  the  instrument  sued 
on.  Touching  this  fourth  assignment  of  er- 
ror, the  defendant  presented  his  defense  to 
the  court  and  jury  under  a  general  denial, 
and  offered  to  show  thereunder  that  at  the 
time  of  the  delivery  of  the  Instrument  sued 
on  that  he  attached  conditions  to  the  deliv- 
ery, and  the  offer  of  proof  of  these  conditions 
was  rejected  by  the  trial  court  upon  the 
theory  that  the  terms  of  the  instrument  deliv- 
ered could  not  be  varied  by  parol,  and  for 
the  reason  that  no  defense  was  pleaded  which 
authorized  the  Introduction  of  such  proof. 
The  plaintiff  in  error  thereupon  asked  leave 
to  amend  his  answer  for  the  purpose,  as  we 
understand  from  the  record,  of  allowing  evi- 
dence of  a  conditional  delivery  of  the  con- 
tract which  would  vary  the  terms  of  liability 
thereunder.  This  the  court  refused,  and  it  Is 
argued  that  such  refusal  was  an  abuse  of  dis- 
cretion. Our  statute  (section  829.  Wilson's 
Rev.  &  Ann.  St.  1903),  provides:  "A  contract 
in  writing  may  be  altered  by  a  contract  In 
writing,  or  by  an  executed  oral  agreement, 
and  not  otherwise."  The  instrument  was  de- 
livered to  Seymore  Foose,  who  was  a  director 
of  the  railroad  company.  The  court  author- 
ized proof  showing  nondelivery,  but  denied 
proof  showing  conditions  of  delivery  which 
varied  the  terms  of  the  Instrument.  We  are 
unable  to  determine  ujwn  consideration  of 
all  the  facts  and  circumstances  of  this  case 


that  the  refusal  of  tb«  court  to  permit  such 
amendment  to  be  made  for  the  purposes  stat- 
ed was  an  abuse  of  discretion  which  would 
justify  a  reversal  of  the  judgment  entered. 
Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  Is  affirmed. 
All  the  Justices  concurring,  except  PAX- 
COAST,  J.,  who  presided  in  the  trial  court, 
and  HAINER,  J.,  dissenting. 


CLARK   V.   APEX   GOLD   MIN.   CO.   et   al. 

(Supreme  Ourt  of  New  Mexico.    March  2, 

190«.) 

1.  Pleading  —  Answer— Denial— Informa- 
tion AND  Belief— SrFFiciENCY. 

The  denial  of  any  knowledge  or  informa 
tion  sufficient  to  form  a  belief  in  relation  to  a 
material  allegation  of  a  complaint  puts  the 
plaintiff  to  the  proof  of  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §§  245-248.] 

2.  Appeal — ^Review — Pindinos  of  Fact. 

A  finding  on  a  question  of  fact  by  a  trial 
court  without  a  jury  stands  in  place  of  a  ver- 
dict, and  a  judgment  founded  on  it  will  not 
ordinarily  be  reversed  by  this  court,  if  there 
is  any  substantial  evidence  to  support  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3. 
Cent.  Dig.  Appeal  and  Error,  §§  3979-3982.] 

3.  Corporations — Action  by  Stockholder — 
When  Liens. 

To  enable  a  stockholder  in  a  corporation 
to  sustain  in  a  court  of  equity  in  his  own  name, 
a  suit  founded  on  a  right  of  action  existing  in 
the  corporation  itself  and  in  which  it  is  the 
appropriate  plaintiff,  there  must  exist  and  be 
established  by  evidence,  as  a  founuation  of  such 
suit,  some  actual  or  contemplated  action  by  the 
directors,  or  other  acting  managers,  or  by  a 
majority  of  the  atockholders  themselves,  wliicl> 
is  beyond  their  lawful  i>owcr,  or  fraudulent 
and  subversive  of  the  interests  of  the  corpora- 
tion itself  or  of  the  other  shareholders. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11. 
Cent.  Dig.  (!orr>oration8,  §§  783-790.] 

(Syllabns  by  the  Court.) 

Appeal  from  District  (3ourt,  Lincoln  Coun- 
ty;  before  Justice  Edward  A.  Mann. 

Action  by  Orson  E.  Clark  against  the 
Apex  Gold  Mining  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  ai>- 
peals.    AfiHrmed. 

The  plaintiff.  Orson  E.  Clark,  alleges  in 
his  complaint  that  in  May,  1902,  by  the 
purchase  of  certain  stock  tie  became,  and 
that  be  still  is,  a  slmrebolder  in  the  Apex 
Gold  Mining  Company,  a  corporation  organ- 
ized under  the  laws  of  New  Mexico,  August 
6,  1894;  that  said  company,  August  10,  1894, 
became  the  owner  of  certain  tracts  of  land  in 
Lincoln  county,  N.  M.,  then  and  at  the  time 
of  filing  ills  complaint  of  the  value  of  $75,000; 
that  from  the  beginning  the  affairs  of  said 
company  were  carelessly,  negligently  and 
extravagantly  managed  by  its  directors ;  that 
they  c-ontracted  debts,  suffered  various  judg- 
ments to  be  taken  out  against  It,  one 
in  particular  for  taxes  alleged  to  be  due 
on  the  property  of  the  company,  of  $1.47.'>, 
entered  originally  In  October,  1899,  and  as 
amended  August  29,  1901,  which  the  plaia- 
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tiff  says  was  Invalid ;  and  that  all  sncb  acts 
and  omissions  were  for  the  purpose  of  ena- 
bling the  directors  and  a  few  shareholders 
to  get  possession  of  the  property  of  the  com- 
pany and  to  cheat  and  defraud  the  other 
shareholders.  The  complaint,  however,  does 
not  specify  who  the  directors  or  shareholders 
were  who  were  guilty  of  such  fraudulent  acts 
or  purpose,  or  who  were  the  shareholders 
against  whom  those  acts  were  directed  prior 
to  November  7,  1900,  and  does  not  connect 
the  plaintiff  or  any  of  the  defendants  In  the 
case  at  bar  with  the  affairs  of  the  company 
until  the  date  last  named,  when,  it  is  alleged, 
the  defendants  A.  F.  Smith,  and  S.  P.  Ward- 
well,  with  Charles  M.  Putnam,  were  elected 
directors  and  the  former  was  chosen  presi- 
dent; that  thereupon  the  said  Smith  and 
Wardwell  at  once  combined  and  confederated 
together  to  cheat  and  defraud  the  minority 
shareholders  In  said  company  and  in  further- 
ance and  execution  of  such  purpose  acting 
especially  with  and  through  Louis  O.  Brock- 
way  and  William  Watson,  two  others  of  the 
defendants,  allowed  and  had  a  pretended  sale 
of  the  property  of  the  company  under  an  ex- 
ecution Issued  on  said  tax  Judgment,  had  a 
conveyance  made  to  the  said  Watson,  that  he 
Immediately  gave  a  deed  of  the  same  to  the 
said  Brockway,  and  he,  the  said  Brockway. 
conveyed  It  to  the  Lynn  Mining  &  Industrial 
Company,  a  corporation  organized  under 
the  laws  of  the  territory  of  New  Mexico, 
one  of  the  defendants,  which  the  plaintiff 
says  was  organized  for  the  purpose  of,  and  as 
an  instrument  In,  carrying  out  the  alleged 
fraudulent  purpose  of  the  defendants,  Smith 
and  others,  especially  Smith.  The  plaintiff 
alleges  various  acts  of  the  defendants  as  de- 
tails of  the  combination  and  conspiracy  to 
defraud,  which  It  sets  up,  and  prays  that 
the  execution  on  the  tax  Judgment  above 
named,  which  was  Issued  from  said  district 
court  September  9,  1901,  the  sale  on  said 
execution  made  October  12,  1901,  the  deed  to 
William  Watson  made  In  pursuance  of  said 
sale  October  14,  1901,  and  the  deed  made 
by  the  latter  to  the  Lynn  Mining  &  Industrial 
Company  December  20,  1902,  be  adjudged 
and  decreed  null  and  void,  and  for  further 
relief  on  the  same  lines.  The  Lynn  Mining 
&  Industrial  Company,  William  Watson,  and 
John  6.  Brockway  aiipeared  and  answered. 
The  other  defendants  were  defaulted. 

George  W.  Prlchard,  for  appellant.  Hewitt 
&  Hudspeth,  for  appellees. 

ABBOTT,  J.  (after  stating  the  facts).  It 
is  claimed  by  the  appellant  that  the  allega- 
tions in  his  complaint,  snfllclent  to  establish 
bis  cause  of  action  and  right  to  the  relief 
prayed  for,  are  not  denied  by  the  answer. 
That  claim  is  based,  in  part,  on  the  form  of 
the  denial  used,  which  Is  that  the  defendant 
has  not  "knowledge  or  information  sufficient 
to  form  a  belief"  as  to  the  matter  alleged. 
Such  an  answer  is  sufilcient  to  put  the  plain- 
tiff to  the  proof  of  the  material   fact  as 


to  which  it  is  made.  Subsection  10,  $  2085, 
Oomp.  Laws  1897;  1  Enc.  Pi.  &  Pr.  pp.  808, 
809,  877;  Bliss  on  Code  Pleading,  8  320. 

We  come  next  to  the  question  whether  the 
plaintiff  has  established  by  evidence  his 
right  to  maintain  in  his  own  name,  as  a 
shareholder  in  the  Apex  Gold  Mining  Com- 
pany, an  action  which  ordinarily  could  be 
brought  only  in  the  name  of  the  company  It- 
self. That  question  was  determined  by  the 
trial  court  in  the  negative.  It  found  as  a 
fact  that  there  was  not  sufficient  evidence 
submitted  in  the  cause  to  sustaiu  the  allega- 
tion of  fraud  on  which  the  plaintiff  based  his 
action  and  his  right  to  maintain  It  as  an  in- 
dividual shareholder.  Findings  of  the  trial 
court  without  a  Jury  on  questions  of  fact 
have  the  same  standing  as  the  verdict  of  a 
Jury  in  this  court,  and  a  Judgment  based  on 
such  finding  will  not  ordinarily  be  reversed. 
If  there  Is  any  substantial  evidence  to  supiMrt 
it.  Torllna  v.  Trorllcht,  5  N.  M.  148,  21  Pac. 
68,  and  cases  cited.  Field  v.  Romero,  7  N. 
M.  630,  41  Pac.  517;  Glvens  v.  Veeder,  9 
N.  M.  256,  50  Pac.  316 ;  Romero  v.  Coleman 
11  N.  M.  533,  70  Pac.  55©;  Ortiz  v.  First 
National  Bank  of  Las  Vegas  (N.  M.)  78 
Pac.  529:  Candelaria  v.  Mlera  (decided 
at  the  present  term)  &t  Pac.  1020.  Certainly 
it  cannot  be  said  that  there  is  no  sufficient 
evidence  to  support  the  finding  now  in  ques- 
tion. 

There  were,  it  Is  true,  circumstances  dis- 
closed by  the  evidence  which,  unexplained, 
might  well  have  led  the  plaintiff  to  suspect 
the  existence  of  the  fraud  and  collusion  which 
he  alleged  In  his  complaint.  It  appears 
affirmatively  from  the  evidence,  however, 
that  the  tax  Judgment,  which  the  plaintiff 
asks  to  have  set  aside,  was  In  existence 
months  before  the  defendants  who  were 
charged  with  fraud  and  collusion  in  relation 
to  it  had  any  part  in  the  management  of  the 
affairs  of  the  Apex  Gold  Mining  Company; 
that  apparently  there  was  no  one  sufficiently 
interested  in  it  to  furnish  money  for  the 
payment  of  that  or  other  claims  against  it, 
except  the  defendant  Smith,  who,  after  be 
became  president,  in  November,  1900,  made 
some  advances  for  such  purposes  from  bis 
own  funds;  that  the  defendant  Brockway 
had  no  authority  from  the  Apex  Gold  Min- 
ing Company,  or  Its  directors,  for  anything 
he  did  In  the  premises;  that  be  did  not  use  its 
money  for  the  purchase  of  the  real  estate 
sold  under  the  tax  Judgment,  nor  did  Wat- 
son use  its  money,  or  that  of  any  one  of 
the  defendants.  In  the  purchase  of  it.  The 
claim  of  the  plaintiff  to  the  contrary  rests 
mainly  on  the  evidence  that  Brockway,  prior 
to  the  sale  under  said  Judgment,  said  be  bad 
come  to  New  Mexico  to  settle  the  claims 
against  the  Apex  Gold  Mining  Company,  and 
showed  the  money  which  be  said  be  bad 
brought  for  the  purpose.  It  may  be  that  be 
came  with  that  Intent  and  foimd  the  affairs 
of  the  company  in  such  condition  that  his 
purpose  was  abandoned;   but,  certainly,  the 
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fact,  It  If  was  one,  that  be  once  made  such 
n  statement,  could  not  outweigh  the  direct 
testimony  that  he  did  not  finally  act  under 
the  authority  or  with  the  funds  of  the  com- 
pany. There  remains,  therefore,  no  ground 
alleged  In  the  comi)lalut  on  which  the  plain- 
tiff can  maintain  this  action  under  what 
we  understand  to  be  the  prevailing  rule  as 
stated  lu  the  case  of  Ilawes  v.  Oakland,  104 
U.  S.  4o0,  2G  L.  Ed.  827,  and  given  In  sub- 
stance in  the  syllabus.  See,  also,  4  Thomp- 
son on  Corporations,  {  4o01. 

Such  being  our  conclusion,  we  do  not  think 
it  necessary  to  consider  the  other  questions 
raised  by  the  appellant,  except  that  relating 
to  the  allowance  of  costs  by  the  district  court. 
Assuming  that  the  motion  to  retax  the  costs 
was  seasonably  made,  we  still  see  no  reason 
for  Interfering  with  the  decision  of  the 
district  court  In  the  matter  of  charging  the 
plaintiff  with  the  amount  paid  the  custodian 
of  the  property  In  controversy,  during  the 
litigation,  who  was  appointed  by  the  court, 
on  motion  of  the  plaintiff,  as  part  of  the 
costs.  The  decision  of  the  trial  court  in 
such  a  question  is  generally  treated  as  final, 
unless  there  has  been  a  clear  abuse  of  dis- 
cretion. Pearce  v.  Chastain,  3  Ga.  226.  443 
Am.  Dec.  423;  Clark  v.  Reed,  11  Pick.  (Mass.) 
446;  Shields  v.  Bogllolo,  7  Mo.  136;  Trustees 
V.  Greenough,  105  U.  S.  538,  26  L.  Ed.  1157. 

Judgment  of  the  district  court  affirmed. 

MILLS,  C.  J.,  and  McFIE,  PARKER, 
POPE,  JJ.,  concur.  MANN,  J.,  having  heard 
the  case  below,  did  not  participate  in  this 
decision. 


BANK  OF  COMMERCE  v.  BAIRD  MIN. 
CO.,  Limited. 

(Supreme  Court  of  New  Mexico.    March  2, 
1906.) 

1.  corpobationb— .\utiiobitt   of   managing 
Agent— Bills  of  Escuanoe. 

The  manaKing  asent  of  a  mining  corpora- 
tion has  no  implied  power  to  pledge  the  cre<lit 
of  his  principal  by  drawing  and  cashing  bills 
of  exciiange,  and  if  he  does  go  it  must  i>e  by 
reason  of  some  special  autliorization. 

[Ed.   Note.— For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  1045.] 

2.  Same— Dealings  with  Agent. 

One  who  discounts  a  bill  of  exchange 
drawn  by  the  managing  agent  of  a  mining  cor- 
poration in  the  name  of  the  principal,  without 
inquiring  into  tlie  authority  of  the  agent,  does 
so  at  his  peril. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  8  1045.] 

S.  Trial  —  Special  Finoings  —  Trial  bt 

Court. 

A  general  finding  of  facts  by  the  court, 
where  a  jury  is  waived,  is  suflicicnt  upon  which 
to  base  a  judgment,  and  the  court  is  not  bound 
to  make  special  findings  in  the  ahseuce  of  a 
request  therefor. 

(Eld.  Note. — For  cases  in  point,  see  vol.  46; 
Cent.  Dig.  Trial,  i  910.] 

(Syllabus  by  Uie  Court,) 


Appeal  from  District  Conrt,  Bernalillo 
County;  before  Justice  Ira  A.  Abt>ott 

Action  by  the  Bank  of  Commerce  against 
the  Baird  Mining  Company.  Judgment  for 
the  mining  company,  and  tbe  bank  appeals. 
Afllrmed. 

The  Bank  of  Commerce  is  a  corporation 
duly  organized  and  doing  a  general  banking 
business  at  Albuquerque,  N.  M.  Tbe  Balrd 
Mining  Company,  Limited,  Is  a  corporation 
organized  under  the  laws  of  the  province  of 
Ontario,  Dominion  of  Canada,  authorized  to 
do  business  in  this  territory  and  has  been 
operating  placer  mines  at  Golden,  N.  M., 
where  its  property  is  situated.  Some  time 
In  tbe  year  1900  an  account  was  opened  with 
the  Bank  of  Commerce  by  a  Mr.  Woodworth, 
the  manager  of  the  Baird  Mining  Company  in 
New  Mexico,  in  tbe  name  of  Woodworth  as 
manager,  which  account  was  kept  open  and 
deposits  made  and  checks  drawn  against  it 
In  the  ordinary  coarse  of  bnstness  for  some 
two  years.  In  the  meantime,  Mr.  Woodworth 
removed  to  Driver,  the  account  standing  with 
a  small  overdraft.  On  June  2,  1902,  Mr. 
E.  B.  Ryckman,  tbe  secretary-treasurer  of 
the  Baird  Mining  Company,  wrote  tbe  t>ank  as 
follows:  "Toronto,  Canada,  May  28th,  1902, 
Bank  of  Commerce,  Albuquerque,  N.  M., 
V.  S.  A. — ^Dear  Sirs:  Enclosed  you  will  please 
find  New  York  draft  for  ¥2ou,  which  I  shall 
be  glad  if  you  will  place  to  the  credit  of  the 
Baird  Mining  Co.,  Limited,  and  against  which 
I  understand  that  Mr.  W.  8.  Rlsbworth,  as 
manager  of  the  company  Intends  to  draw. 
I  shall  also  be  obliged  to  you  if  you  will 
be  good  enough  to  let  me  have  a  full  state- 
ment, both  debit  and  credit,  of  tbe  account 
of  the  company  with  your  bank  to  the  present 
time.  I  know  that  this  may  mean  some  little 
labor  on  your  part,  but  I  shall  esteem  It  a 
great  favor  if  you  will  comply  with  my  re- 
quest. Yours  very  truly,  B.  B.  Ryckman. 
Secretary-Treasurer  Baird  Mining  Company, 
Limited."  Tbe  money  was  deposited  to  the 
credit  of  the  company  as  requested,  and  a 
new  account  opened  with  the  company  direct, 
and  against  this  account  Mr.  Risbworth  drew 
his  checks  as  manager.  Shortly  after  tbe 
receipt  of  the  above  letter  and  the  opening  of 
the  last-mentioned  account  Mr.  Risbworth 
commenced  drawing  sight  drafts  in  the  name 
of  tlie  Baird  Mining  Company  by  himself 
as  manager  through  the  Bank  of  Commerce. 
The  first  two  or  three  were  taken  by  the  bank 
for  collection  and  were  paid  upon  presenta- 
tion to  Mr.  Ryckman,  in  Canada;  tbe  others 
(some  10  or  more)  were  credited  at  once  to 
the  company's  account  at  Risbworth's  re- 
quest and  sent  on  by  tbe  Bank  of  Commerce, 
through  its  New  York  correspondent,  as  its 
own  paper.  Those  drafts  were  all  paid  by 
Mr.  Ryckman,  upon  presentation  and  demand, 
except  the  last  three,  for  $150,  ?300,  and  $150, 
resi)ectively,  upon  which  payment  was  refus- 
ed by  Mr.  Ryckman,  whereupon  tbe  drafts 
went  to  protest,  and  It  is  for  the  m<Mi^  so 
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fl(1vnn<>ed  on  these  three  drafts,  with  protest 
fees  and  Interest  that  the  bank  brings  this 
action.  There  was  no  other  correspondence 
between  the  parties  as  to  RIsbwortb's  au- 
thority, and  there  Is  no  evidence  that  Ryck- 
nian  or  the  company  knew  that  the  money  on 
any  of  the  drafts  had  t>een  advanced  to  Rlsb- 
worth  before  the  same  were  collected,  The 
proceeds  of  the  drafts  were  drawn  out  by 
Rishworth  on  the  company's  checks,  but  It  is 
not  clear  that  the  money  was  used  for  the 
purposes  of  the  company.  The  district  court 
found  generally  for  tlie  defendant  BaIrd 
Mining  Company,  Limited,  and  rendered  a 
Judgment  in  Its  favor  against  the  Bank  of 
Commerce,  and  It  appeals  to  this  court. 

William  B.  Cbilders,  for  appellant    Thom- 
as N.  WUkerson,  for  appellee. 

MANN,  J.  (after  stating  the  facts).    The 
only  question  involved  in  this  case  is  whether 
the  Balrd  Mining  Company,  Limited,  Is  liable 
for  the  acts  of  Rishworth  in  drawing  the 
three  sight  drafts  in  question  and  authoriz- 
ing the  bank  to  credit  the  same  to  the  com- 
pany's account,  or  in  other  words  whether 
Rishworth  had  the  authority,  or  the  seeming 
authority  from  the  acts  and  conduct  of  the 
company,  to  pledge  Us  credit  to  the  bank. 
There  can  be  no  doubt  that  the  Balrd  Mining 
Company   had   held   Rishworth   out   as   Its 
managing  agent  In  New  Mexico,  and  that  It 
Is  bound  by  such  acts  as  came  In  the  direct 
scope  of  his  authority  as  manager  of  the  com- 
pany; but  a  managring  agent  of  a  corporation, 
other  than  a  cashier  of  a  bank,  has  no  Im- 
plied power  to  bind  the  corporation  by  mak- 
Ing.  accepting,  or  indorsing  negotiable  paper, 
and  when  such  a  power  in  him  Is  claimed  it 
must  be  sought  for  In  some  special  authori- 
sation, or  in  such  a  continued  exercise  of  it 
as  amounts  to  a  holding  out  of  blm    by  the 
corporation  as  possessing  It,  raising  the  Im- 
plication of  It  as  a  previous  authorization 
or  a  subsequent  ratification.    10  Cyc.   292; 
New  York  Iron  Mine  v.  First  Nat  Bank.  39 
Mich.  644;   The  Floyd  Acceptances,  7  Wall. 
<t66,  19  L.  Ed.  169;   4  Thompson  on  Corp.  | 
5746.    It    Is    a     well-settled    rule    of    law 
that  those  dealing  with  a  known  agent  of  a 
corporation  or  of  an  Individual,  do  so  at 
their  peril,  as  to  his  authority,  where  the  act 
la  not  within  the  regular  scope  of  the  ordi- 
nary power  of  an  agent.  In  The  Floyd  Accept- 
•nces,  7  Wall.  666,  19  L.  Ed.  160,  Mr,  Justice 
'<ller  lays  down  the  rule  as  follows:    "An 
jiidlvidual  may,  Instead  of  signing  with  his 
own  band,  the  notes  and  bills  which  he  is- 
sues or  accepts,  appoint  an  agent  to  do  these 
things  for  him.    And  his  appointment  may 
be  a  general  power  to  draw  or  accept  in  all 
cases  as  fully  as  the  principal  could,  or  It 
may  be  a  limited  authority  to  draw  or  accept 
nnder   given  circumstances,   defined   in  the 
Instrument  which  confers  the  power.    But, 
In  each  case,  the  person  dealing  with  the 
■gent  knowing  that  he  acts  only  by  virtue 
of  a  delegated  power,  must,  at  his  peril,  see 


that  the  paper  on  which  he  relies  comes  wltli- 
In  the  power  under  which  the  agent  acts." 
The  case  of  Bank  of  Deer  Lodge  v.  Hope 
Mining  Company,  3  Mont  140.  35  Am.  Rep. 
458,  Is  a  case  somewhat  similar  to  the  case 
at  bar,  the  question  there  being  as  to  the. 
right  of  an  agent  to  draw  a  bill  of  exchange 
for  his  principal.  Mr.  Justice  Blake,  speak- 
ing for  the  court  at  page  150  of  8  Mont,  35 
Am.  Rep.  458,  says:  "Some  of  the  principles, 
which  are  applicable  to  these  questions  have 
been  announced  by  this  court  in  the  case  of 
Herbert  ▼.  King,  1  Mont  475.  It  was  held 
that  the  principal  is  responsible  for  the  acts 
of  his  agent  when  they  have  been  done  with- 
in the  scope  of  his  authority,  and  that  courts 
will  not  tolerate  any  enlargement  of  this 
liability.  The  bill  shows  that  Alger  claimed 
to  be  the  agent  of  the  respondent  and  it  was 
the  duty  of  the  officers  of  the  appellant  to 
ascertain  the  extent  of  his  power  before  they 
discounted  it  In  Mechanics'  Bank  v.  N.  T. 
&  N.  H.  R.  R.  Co.,  13  N.  Y.  631,  Mr.  Justice 
Comstock  says:  'Whoever  proposes  to  deal 
with  a  security  of  any  kind,  appearing  on  its 
face  to  be  given  by  one  man  for  another, 
is  bound  to  inquire  whether  it  has  been  giv- 
en by  due  authority,  and  if  he  omits  that 
Inquiry  he  deals  at  bis  peril.' " 

It  is  not  seriously  contended  that  Rish- 
worth had  any  express  authority  to  discount 
these  drafts,  or  have  them  treated  as  cash 
Items  by  having  the  bank  advance  the  money 
upon  them  before  they  were  presented  for 
payment  but  the  contention  of  the  bank  is 
that  the  Balrd  Mining  Company,  having  al- 
lowed him  to  do  so  In  several  instances, 
making  no  objection  thereto  and  paying  the 
drafts  upon  presentation,  thereby  ratifying 
such  acts,  held  Rishworth  out  as  having  such 
authority  and  are  estopped  to  deny  it  That 
the  company  might  be  bound  by  the  un- 
authorised acts  of  Its  agent  if  ratified  by 
them  with  knowledge  of  his  acts,  or  if  they 
had  knowingly  Indulged  him  In  obtaining 
money  by  the  method  used,  there  is  no  doubt 
Principals  who  knowingly  permit  their 
agents  to  pledge  their  credit  repeatedly  In 
a  certain  way,  and  receive  the  benefit  of 
such  acts,  certainly  should,  and  would  be 
held  responsible  for  such  acts,  but  in  the  case 
at  bar,  while  Rishworth  had  cashed  sever- 
al drafts  exactly  like  the  ones  in  contro- 
versy, the  evidence  shows  that  it  was  without 
the  knowledge  of  the  Balrd  Mining  Company. 
The  tesOmony  of  Mr.  Strlckler  shows  that  no 
officer  of  the  company  ever  was  informed  by 
the  bank  that  It  was  advancing  the  money 
on  these  bills,  before  they  were  presented  for 
payment  and  Ryckman,  the  secretary-treas- 
urer of  the  company,  swears  positively  that 
the  company  had  no  knowledge  of  such  facts. 
There  was  nothing  about  the  drafts  so  drawn 
which  were  paid,  that  indicated  that  they 
were  cash  Items  belonging  to  the  bank,  and 
not  merely  held  by  it  for  collection.  We  must 
conclude  that  the  Balrd  Mining  Compan/ 
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had  no  notice  that  RIsbworth  -was  cashing 
these  drafts  at  the  bank  before  presentation 
for  payment,  and  that  the  payment  of  some 
of  them  by  Ryckman,  Its  secretary-treasurer, 
without  suph  knowledge,  was  not  a  ratifica- 
tion of  the  acts  of  Rishworth. 

Api>ellauts  assign  as  error  that  the  court 
did  not  make  special  findings  of  fact  and 
conclusions  of  law  as  provided  by  section 
2009  of  the  Compiled  Laws  of  1897.  The  at- 
tention of  the  trial  court,  however,  was  not 
called  to  this  omission  by  the  motion  for  a 
new  trial  or  otherwise,  and  plaintlflf  will  not 
i)e  heard  to  complain  of  such  omission  here. 
Again,  section  2009  of  the  Compiled  Laws  of 
3807  Is  not  mandatory.  The  Supreme  Court 
of  South  Carolina  has  construed  a  statute  of 
that  state  which  In  language  Is  almost 
Identical  with  section  2009  as  being  directory 
merely,  and  not  mandatory.  Stepp  v.  Nation- 
al AswH-iation.  37  S.  C.  417,  Iti  S.  E.  134; 
.Tordin  v.  CaiTier,  11  S.  C.  329;  Briggs  v. 
Briggs,  24  S.  C.  377. 

Tlie  Judgment  of  the  lower  court  In  dis- 
missing plaintiff's  cause  of  action  was  right, 
and  is  atfirmed. 

MILLS.  C.  .T.,  and  McFIE,  POPE,  and 
PARKER,    JJ.,    concur.     ABBOTT,    J.,   did 

not  sit 


SIIIICLPS  V.  JOHNSON  ot  nl. 
(Siiitiwnc  Court  of  Idalio.    May  24.  1000.) 

1.  Trial- XoNsriT—(!Koi;.NDS. 

If  it  is  siiowu  by  tli(»  record  that  tlip  de- 
innnd  for  ("mmaspa  sliould  under  tlie  statute  have 
been  litigated  in  a  former  action  t)etween  the 
same  Darties.  a  motion  for  a  nonsuit  on  that 
ground  should  l>c  sustained. 

|Ed.  Note. — For  cases  hi  point,  see  vol.  40. 
Cent.  Dig.  Trial,  S  .3.'.».] 

2.  Same— '\V.\ivER. 

Where  it  is  shown  that  a  motion  for  non- 
suit is  interposed  at  the  close  of  plainti6f's  evi- 
dence on  tlie  ground  that  (lie  subject-matter  of 
the  action  could  have  been  litigated  in  a  for- 
mer suit  between  the  same  parties,  and  after 
such  motion  is  denied  the  defendant  sulmiits 
evidence  in  support  of  his  defen.se,  he  waives 
his  motion  for  a  nonsuit,  and  must  acceiit  the 
verdict  of  the  jury,  unless  he  renews  such  mo- 
tion at  the  close  of  all  the  evidence. 

(Ed.  Note. — For  eases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  $  082.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  County  ; 
Edgar  C.  Steele,  .ludge. 

Action  by  M.  .T.  Shields  against  Frank  M. 
Johnson  and  Frank  Frazier.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Stewart  S.  Denning  and  Geo.  G.  Pickett, 
for  appellants.  P'orney  &  Moore,  for  respond- 
ent. 

STOCKSLACJER,  C.  J.  For  a  statement  of 
the  entire  history  of  tills  case,  and  some  of 
the  facts  imiwrtant  here,  see  79  Pac.  391, 
304.    It  will  be  observed  by  a  reference  to 


these  two  decisions  that  the  parties  to  thia 
litigation  have  not  been  idle,  so  far  as  the 
courts  are  concerned,  since  their  first  busi- 
ness acquaintance  out  of  which  the  cause 
now  before  us  has  ripened.  It  is  correctly 
stated  by  learned  counsel  for  appellants  that 
the  first  action  was  commenced  in  the  district 
court  of  Latah  county  on  the  24th  day  of 
April,  1004,  by  resiiondeut  as  plaintiff  and 
against  appellants  as  defendants,  to  quiet 
title  to  certain  real  estate  described  In  his 
complaint,  and,  in  addition  to  his  demand 
that  the  title  and  right  of  possession  of  such 
real  estate  be  quieted  in  him,  that  be  have 
damages  In  the  sum  of  $500  against  the  de- 
fendants and  each  of  them  as  a  second  caiii^ 
of  action.  It  Is  shown  by  the  record  In 
Shields  V.  Johnson  (Idaho)  70  Pac.  391,  304, 
that  at  the  time  of  the  trial  the  question  of 
damages  was  waived  by  plaintiff  with  the 
consent  of  defendants,  and  all  allegations  in 
the  complaint  as  to  damages  were  eliminated 
therefrom.  It  seems  the  case  was  tried  on 
the  3d  day  of  August,  1904.  On  the  18tb 
day  of  July,  1004,  resimndent  commenced 
this  action,  alleging  damages  In  the  sum  of 
$2,000.  The  fourth  allegation  is  "that  dur- 
ing the  summer  season  of  1904  there  was 
growing  uiion  said  lands  and  premises  120 
acres  of  tauje  grass  known  as  'Bromus  Inner- 
mis'  and  also  40  acres  of  alfalfa,  which  the 
plaintiff  had  theretofore  at  great  cost  and 
exi)ense  sown  upon  said  premises  for  the  pur- 
po.se  of  harvesting  the  wime  for  seed,  and 
tiint  said  crop  of  grass  so  grown  upon  said 
premises  was  valiutiile  for  seed."  The  fifth 
allegation  is  "that  about  March  or  April.  A. 
D.  1004,  while  this  plaintiff  was  entitled  to 
the  possession,  and  was  in  the  possession  of 
said  premises,  the  said  defendants  went 
thereon  and  plowtnl  up  almut  50  acres  of  said 
land  sown  with  'Bromus  Inuermls'  as  altove 
set  forth,  and  sowed  tliereou  a  crop  of  oats, 
and  also  plowed  up  tiie  40  acres  land  sown 
to  alfalfa,  all  of  which  acts  and  things  were 
done  witiiout  the  knowledge  or  consent  of 
this  plaintiff."  The  si.xth  allegation  is  "that 
on  or  about  July  11,  1004,  without  plaintiff's 
knowledge  or  consent,  the  said  defendant.^  en- 
tered ui>on  said  premises  and  cut  down  about 
40  acres  of  wild  grass  sown  as  above  alleged, 
by  this  plnintifC.  and  known  as  'Bromus  In- 
ncriuis' ;  that  all  the  acts  aud  things  done  Iiy 
the  said  defendants  as  above  set  forth  were 
done  witlioiit  the  knowledge  or  consent  of 
this  plaintiff,  and  by  said  acts  upon  the  part 
of  the  said  defendants  tills  plaintiff  has  been 
damaged  in  tlie  sum  of  $2.0(K).'*  Then  fol- 
lows an  allegation  of  the  Insolvency  of  the 
deffndants;  that  they  are  unable  to  respond 
in  damages,  aud  unless  enjoined  and  restrain- 
ed will  cut  and  remove  the  balance  of  the 
"Bromus  Innermis,"  and  otherwise  damage 
plaintifT.  The  prayer  of  the  complaint  is 
tiint  plaintiff  have  judgment  for  $2,000  dam- 
ages, and  that  defendants  be  restrained  and 
enjoined  from  further  acts  of  waste,  and  for 
costs. 
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Appellants  applied  to  tbe  conrt  for  an  or- 
der dissolving  the  temporary  restraining  or- 
dor  Isued  by  tbe  conrt  on  tbe  complaint  and 
prayer  of  plaintiff.  Tbe  application  was  de- 
nied, and  an  appeal  from  the  order  was  pros- 
ecuted in  this  court,  and  tbe  action  of  tbe 
lower  court  affirmed.  Shields  t.  Johnson 
(Idaho)  79  Pac.  394.  In  May,  1905,  the  ques- 
tion of  damages  was  tried,  and  the  Jury  re- 
turned a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $275,  for  which  amount  Judg- 
ment was  entered  In  favor  of  the  plaintiff. 
At  the  close  of  plaintiff's  evidence  appellants' 
counsel  made  the  following  motion :  "Comes 
now  the  defendant  and  moves  the  court  to 
peremptorily  instruct  the  jury  to  bring  in  a 
verdict  for  the  defendant,  or  to  order  a  non- 
suit upon  the  ground  that  the  evidence  of  the 
plaintiff  himself  shows  that  be  Is  estopped 
from  maintaining  this  action."  This  motion 
was  overruled,  which  ruling  is  assigned  as 
error,  and  tbe  only  assignment  In  the  record. 
Couneel  for  appellants  in  their  brief  say: 
"Can  a  party  bring  an  action  to  quiet  title, 
with  one  of  bis  causes  of  action  alleging  $500 
damages  for  trespass  and  wrongful  holding, 
and  then,  before  tbe  action  Is  tried,  dismiss 
his  right  to  damages,  and  Immediately  turn 
round  and  file  another  action  claiming  dam- 
ages and  injunction?"  An  answer  to  this 
question  disposes  of  this  case,  as  It  is  the  only 
question  brought  here  for  consideration,  un- 
less the  contention  of  counsel  for  respondent 
that,  wben  appellants  introduced  evidence 
after  the  court  bad  denied  their  motion  for 
nonsuit,  they  thereby  waived  their  motion,  or 
that  the  motion  of  appellants  Is  too  Indefinite 
and  uncertain,  not  specifying  wherein  and 
by  what  acts  tbe  respondent  was  estopped 
from  maintaining  bis  action,  shall  be  accept- 
ed as  the  law  of  this  case.  Tbe  law  does 
not  encourage  a  multiplicity  of  suits.  Sub- 
division 1,  i  4184,  Rev.  St  1887,  referring  to 
a  counterclaim,  provides:  "A  cause  of  ac- 
tion arising  out  of  tbe  transaction  set  forth  In 
tbe  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of 
tbe  action."  We  do  not  understand  from 
respondent's  brief  that  he  questions  the  re- 
quirements of  this  statute.  It  has  been  con- 
strued a  number  of  times  by  this  court 
Beane  v.  Glvens,  5  Idaho,  774,  51  Pac.  987; 
Stevens  v.  Home  Savings  &  Loan  Ass'n,  6 
Idaho,  741.  51  Pac.  779,  986 ;  Murphy  v.  Rus- 
sell, 8  Idaho,  151,  67  Pac.  427.  If  the  cause 
of  action  for  damages  existed  at  the  time  tbe 
plaintiff  commenced  his  original  suit,  tbe 
statute  required  him  to  plead  It  and  when 
be  dismissed  bis  second  cause  of  action,  al- 
leging $500  damages  for  waste,  he  is  estop- 
ped from  again  pleading  that  element  of  dam- 
age, or  any  other  damages  that  may  have 
existed  at  the  time  he  commenced  bis  action ; 
and  If  such  facts  are  shown  by  tbe  record, 
tbe  motion  for  nonsuit  should  have  been  sus- 
tained, unless  appellant  waived  his  motion 
for  nonsuit  by  offering  proof  in  support  of  the 
defense  shown  by  his  answer,  or  unless  it  ia 


shown  by  the  record  that  tbe  elements  of 
damage  alleged  in  the  complaint  were  sus- 
tained by  plaintiff  after  be  filed  bis  original 
complaint 

From  tbe  record  In  this  case  the  Important 
and  controlling  question  is  dependent  on  tbe 
force  and  effect  of  respondent's  contention 
that,  "when  appellant  Introduced  bis  evi- 
dence after  his  motion  for  nonsuit  was  over- 
ruled, be  waived  all  his  statutory  rights  given 
him  on  such  motion."  Section  4354  says: 
"An  action  may  be  dismissed  or  a  Judgment 
of  nonsuit  entered  In  the  following  cases: 
•  •  •  (5)  By  the  court,  upon  motion  of 
the  defendant  when,  upon  the  trial,  the 
plaintiff  fails  to  prove  a  sufficient  case  for 
tbe  Jury.  ♦  •  •"  In  Chamberlain  v. 
Woodln,  2  Idaho,  642,  23  Pac.  177,  Mr.  Jus- 
tice Beatty,  speaking  for  the  court,  said: 
"Motion  for  nonsuit  on  account  of  Insuffi- 
ciency of  evidence  Is  waived  by  the  subse- 
quent introduction  of  testimony  by  tbe  mover. 
Did  tbe  court  err  In  overruling  the  motion 
for  nonsuit?  The  motion,  as  above  stated, 
was  based  upon  the  alleged  Insufficiency  of 
the  evidence.  In  the  determination  of  this 
question,  examination  of  the  testimony  Is  un- 
necessary ;  for  any  error  tbe  court  may  bavt 
made  in  this  matter  was  entirely  waived  by 
the  subsequent  introduction  of  appellant's  tes- 
timony. It  is  80  settled  by  the  highest  au- 
thority, to  which  for  tbe  Justification  of  our 
ruling  we  refer."  Whilst  the  court  In  this 
opinion  which  was  nnanlmous  does  not  di- 
rectly refer  to  the  statute  above  quoted  as 
one  of  the  reasons  for  the  conclusion  reach- 
ed, we  assume  it  was  construed  in  connection 
with  the  United  States  authorities  cited,  to 
wit:  Bradley  v.  Poole,  98  Mass.  179,  93 
Am.  Dec.  144;  By.  Company  v.  Cummlngs, 
106  U.  S.  700,  1  Sup.  Ct  493,  27  L  Ed.  266 ; 
Insurance  Co.  v.  Crandal,  120  U.  8.  530,  7 
Sup.  Ct  685,  80  L  Ed.  740.  Section  242,  dlv. 
1,  Comp.  St  Mont  1887,  Is  In  tbe  same  lan- 
guage as  our  subdivision  5,  S  4354.  This 
section  was  construed  by  the  Supreme  Court 
of  Montana,  and  thereafter  by  the  Supreme 
Court  of  the  United  States  In  Bogli  v.  Gas- 
sert,  149  U.  S.  17,  23,  13  Sup.  Ct  738,  739, 
37  L  Ed.  631,  Mr.  Justice  Brown  delivered 
the  opinion,  and  says:  "The  practice  of 
Montana  (Comp.  St  dlv.  1,  §  242)  permits  a 
Judgment  of  nonsuit  to  be  entered  'by  the 
court  upon  motion  of  the  defendant,  when, 
upon  the  trial  tbe  plaintiff  falls  to  prove  a 
sufficient  case  for  the  Jury.'  Without  going 
Into  the  question  whether  the  motion  was 
properly  made  in  this  case.  It  is  sufficient  to 
say  that  defendant  waived  It  by  putting  in 
his  testimony.  A  defendant  has  an  undoubt- 
ed right  to  stand  upon  bis  motion  for  a  non- 
suit and  have  bis  writ  of  error,  if  It  be  re- 
fused ;  but  be  has  no  right  to  insist  upon  his 
exception  after  having  subsequently  put  In 
his  testimony  and  made  his  case  upon  the 
merits,  since  tbe  court  and  Jury  have  the 
right  to  consider  the  whole  case  as  made  by 
the  testimony.    It  not  Infrequently  happeua 
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that  the  defendant  himself,  by  his  own  evi- 
dence, supplies  the  missing  link,  and.  If  not, 
he  may  move  to  take  the  case  from  the  Jury 
upon  the  conclusion  of  the  entire  evidence." 
In  addition  to  the  cases  cited  by  Mr.  Justice 
Beatty  in  Chamberlain  v.  Woodiu.  supra, 
Mr.  Ju.stlce  Brown  cites  Northern  Pac.  Ry. 
Co.  V.  Mares,  123  U.  S.  710,  8  Sup.  Ct.  321. 
31  L.  Ed.  2flC ;  Union  Ins.  Co.  v.  Smith,  124 
U.  S.  405^25,  8  Sup.  Ct.  o3i,  31  L.  Ed.  407 
505 ;  Columbia  &  P.  S.  K.  Co.  v.  Hawthorne, 
144  U.  S.  202,  12  Sup.  Ct.  Ml,  30  L.  Ed.  403. 
Our  attention  is  not  called  to  any  authority 
in  conflict  with  the  rule  as  above  announced, 
the  reasons  for  which  are  so  dearly  stated 
In  the  quotation  from  Bogk  v.  Gassert,  supra. 

Again,  the  record  does  not  iuforui  us  what 
evidence  was  submitted  to  the  Jury  by  de- 
fendants nor,  what  was  sliown  by  plaintiff  on 
rebuttal ;  hence  not  a  complete  record  of  all 
the  proceedings  or  all  the  facts  submitted  to 
the  Jury  upon  which  they  returned  a  verdict 
In  favor  of  plaintiff.  If  the  defendant  hud 
refused  to  offer  any  evidence  after  his  mo- 
tion for  nonsuit  was  denied,  the  record  would 
be  complete;  but,  as  stated  by  Mr.  .Justice 
Brown  above  quoted,  the  defendant  by  bis 
own  evidence  may  have  "supplietl  the  miss- 
ing link,"  and  thus  aided  the  Jury  in  finding 
against  him.  The  rule  that  defendant  may 
Introduce  evidence  after  his  motion  for  non- 
suit has  been  denied,  and  after  the  introduc- 
tion of  anj'  rebuttal  evidence  offeretl  by  plain- 
tlfl".  renew  his  motion  and  bring  the  entire 
record  up  for  review,  has  support  in  the  au- 
thorities above  cited.  If  we  should  review 
the  evidence  disclosed  by  this  record  with  a 
view  of  reversing  the  Judgment,  it  woiiid  not 
only  be  unfair  to  tlie  Jury  but  the  trial  court 
as  well,  as  they  had  the  benefit  of  all  the  evi- 
dence in  the  case  and  we  only  have  that  part 
of  it  offered  by  the  plaintiff  in  chief. 

The  Judgment  is  affirmed,  with  costs  to 
respondent. 

AII,.SHIE  and  SULLIVAN,  JJ.,  concur. 


KESTEB   r.    SCIIULDT  et   al. 

(Supreme  Court  of  Idaho.    Deo.  30,  190C.    On 
,  Uehearing,   May  3,   lOOO.) 

1.  SAT.E.S    —    CO.-VDITIONAL    SAIE   —   TlTLE    OB 

Property. 

A  promissory  note  providing  tliat  the  ex- 
press condition  of  the  sale  and  purchase  of  tliP 
goods  for  which  the  notes  were  Riven  is  such 
that  tlie  title,  ownership  or  Dossession,  dor.s 
not  pass  until  the  note  and  intprest  is  paid  in 
fnll.  and  that  the  payee  has  full  power  to  de- 
clare the  note  dne  and  take  possession  of  the 
Roods  at  any  time  he  may  deem  himself  inse- 
rare  even  before  the  si)et'ified  maturity  of  the 
stimo.  retains  ownership  in  the  payoc  of  the  note. 

2.  .TrntiMEXT— Res  Ji'dicata. 

Wliprp  it  is  shown  that  defendants  in  orig- 
inal suit  filed  an  answer  nlleglns  title  to  the 
persoual  property  in  <li,spute  in  (ieo.  II.  Kester. 
and  <lpfpmlants  were  prevented  from  making 
such  showing  by  evidence,  such  evidence  being 
rejected  on  objection  from  counsel  for  plaintiff 
there  and  defendant  here,  it  is  not  a  bar  to  an 


action  thereafter  commenced  by  Kester  BRaiast 
plaintiff  in  that  action  for  the  possession  of  such 
nroperty.  and  to  enjoin  the  sale  thereof  on  the 
judgment  in  an  original  action. 
3.  Execution— EsroBCEHENT—lNJcscTios. 

An  injunction  will  issue  to  restrain  and  en- 
join the  sheriff  from  selling  personal  property, 
where  it  is  shown  that  the  piaintifF  has  no  plain. 
speedy,  and  adequate  remedy  at  law.  or  that  the 
defendant  is  insolvent,  and  not  able  to  respond 
in  damages. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent.  I>ig.  Execution,  H  '^,  498.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Nez  Perce 
Coimty ;    Edgar  C.   Steele,  Judge. 

Action  by  George  H.  Kester  against  Wil- 
liam Schuldt  nud  others.  Judgment  for 
plaintiff,  and  defendants  api)«al.  Modified 
and  remanded. 

James  E.  Babb  and  Daniel  Keedham,  for 
appellants,    j.  N.  Smith,  for  respondent. 

STOCKSLAGER,  C.  J.  This  action  in- 
volves the  title  and  right  of  possession  of 
certain  property  heretofore  used  on  what  is 
known  as  the  "Salem  Barr"  mine.  This  mine 
is  a  i)lacer  proi>erty,  and  at  the  time  the 
property  in  dispute  was  placed  thereon,  was 
owned  and  ojierated  by  the  Salmon  River 
Mining  &  Development  Company.  It  Is  al- 
leged lu  the  complaint  that  the  Salmon  River 
Mining  &  Development  Company  has  no 
right,  title,  or  Interest  In  or  to  said  proi)erty, 
nud  that  it  was  never  owned  by  said  Salmon 
River  Mining  &  Development  Company,  and 
as  a  foundati(m  for  this  allegation,  two  prom- 
issory notes  of  |1450  each,  dated  April  9, 
1!KX),  payable  to  Geo.  II.  Kester,  respondent 
herein,  signed  "Salmon  River  Development 
Company,  by  its  President  and  Secretary." 
due  July  11,  1000,  with  Interest  at  the  rate 
of  1  per  cent  per  month.  The  two  notes 
above  referred  to  are  what  are  termed  con- 
ditional sale  notes,  and  contained  a  descrip- 
tion of  the  property  In  controversy  alleged 
to  have  been  sold  as  above  indicated,  except 
the  700  feet  of  pipe.  On  the  20th  day  of 
August  1002,  :fil50  was  paid  on  one  of  the 
notes,  and  on  September  21,  1902.  $100  was 
paid  on  the  same  note.  The  condition  of  the 
notes  was  that  title  to  said  property  sliould 
remain  and  be  in  said  Kester,  and  the  own- 
nershlp  and  right  of  possession  thereof,  shall 
likewise  remain  and  be  In  Kester  until  both 
were  fully  jmid. 

It  is  alleged  in  the  eighth  paragraph  of 
the  complaint  that  the  "Salmon  River  Minhig 
&  Development  Companj-,"  at  no  time  ever 
complied  with  the  conditions  of  said  con- 
tracts, nor  did  they  ever  pay  the  purchase 
price  of  sjild  machinery.  The  ninth  allega- 
tion is  "that  the  property  last  above  herein- 
before described  Is  now  owned  by  the  plain- 
tiff by  virtue  of  the  foreclosure  of  the  chattel 
mortgage  heretofore  existing  ui)on  said  prop- 
erty, and  the  subsequent  trausfer  of  said 
property  to  this  plaintiff,  which  transfer 
was    made   long   prior   to   the   levy   on   the 
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order  of  sale  above  referred  to."  Exhibit 
I>  puriiorts  to  be  a  chattel  mortgage  given  by 
tlic  Salmon  River  Mining  &  Development 
Company,  to  the  Lewiston  National  Bank, 
<lescribing  the  property  in  dispute,  save  the 
700  feet  of  pipe,  and  as  an  additional  de- 
scription says:  "All  piping,  belts,  and  belt- 
ing and  all  tools,  implements,  and  appurte- 
nances of  property  hereinbefore  described, 
or  used  herewith."  This  mortgage  was  given 
to  secure  a  promissory  note  for  $300,  dated 
March  28,  1901,  due  on  demand,  with  in- 
terest after  date  at  the  rate  of  1  per  cent. 
per  month.  It  Is  then  shown  by  the  com- 
plaint that  on  the  21st  day  of  May,  1903, 
respondent  Schuldt,  as  sheriff,  by  virtue  of 
an  a£adavit  and  notice  of  foreclosure,  took 
possession  of  the  property  in  dispute,  which 
description  includes  7U0  feet,  16-inch  guage 
pipe.  On  the  28th  day  of  May,  1903,  as  such 
sheriff,  be  sold  said  property  to  the  highest 
bidder  and  realized  from  the  proceeds  of 
such  sale,  after  paying  all  expenses,  the  sum 
of  $100.35,  and  that  he  paid  said  sum  of 
$100.36  to  the  Lewiston  National  Bank  and 
received  the  following  receipt:  "Lewiston, 
Idaho.  May  29,  1903.  Received  from  William 
Schuldt,  sheriff,  one  hundred  and  ""/loo 
dollars,  proceeds  of  sale  In  cause  of  Lewis- 
ton  National  Bank  vs.  Salmon  River  Mining 
&  Development  Company.  Lewiston  Nation- 
al Bank,  Geo.  H.  Keeter,  Cashier." 

Plaintiff  claims  the  700  feet  of  pipe  by 
reason  of  the  sale  of  this  property  to  the 
First  National  Bank  of  Lewiston  by  the 
sheriff  under  the  chattel  mortgage,  claiming 
that  he  bought  the  property  from  the  bank 
after  its  purchase  at  the  sale.  The  answer 
denies  that  plaintiff  is  the  owner  of  the 
property  In  dispute.  Including  the  700  feet 
of  pipe.  Avers  that  respondent  Phillips,  on 
the  8th  day  of  December.  1903,  secured  a 
judgment  and  decree  of  foreclosure  and  sale 
against  the  Salmon  River  Mining  &  Develop- 
ment Company,  for  the  sum  of  $699.30.  Avers 
that  the  property  levied  upon  by  the  sheriff 
was  the  property  of  the  Salmon  River  Mining 
&  Development  Company.  The  answer  then 
sets  up  affirmative  defense  by  alleging  the 
lien  of  respondent  Phillips,  its  record  and 
Judgment  thereon,  against  the  Salmon  River 
Mining  &  Development  Company,  on  the  8th 
day  of  December,  1903.    It  is  alleged  that 

.  the  chattel  mortgage  given  to  the  bank  was 
subsequent  to  the  filing  of  the  lien  of  re- 
spondent Phillips,  and  hence  subject  to  such 
lien;  "that  the  pretended  sale  of  said  prop- 
erty under  said  pretended  chattel  mortgage 
was  made  subject  to  all  Hens  on  said  prop- 
erty, as  appears  from  the  return  of  sale 
thereof."  It  is  alleged  In  the  affirmative  an- 
swer that  plaintiff  In  this  action  being  the 
cashier  of  the  First  National  Bank  of  I>ewis- 
ton,  bad  notice  of  all  the  transactions  be- 
tween the  Salmon  River  Mining  &  Develop- 
ment Company  and  the  Bank,  and  that  be 
also   had  notice  of  the  Judgment  rendered 

'  against  the  Salmoa  River  Mining  &  Develop- 


ment Company  In  favor  of  respondent  Phil- 
lips, and  on  information  and  belief  alleges 
that  on  the  22d  day  of  January,  1904,  a  mo- 
tion to  modify  said  modified  decree  was  filed 
In  the  district  court  »  »  »  Said  motion 
was  overruled  and  denied,  and  thereafter  on 
the  6th  day  of  April,  1904,  an  appeal  from  said 
order  was  taken  to  the  Supreme  Court,  but 
was  afterward  abandoned.  In  which  motion 
and  appeal  plaintiff  Kester  was  in  fact  the 
moving  party.  See  Phillips  v.  Salmon  River 
Mining  &  Development  Co.  (Idaho)  72  Pac. 
886.  On  these  pleadings  the  case  was  tried, 
and  findings  of  fact  and  conclusions  of  law 
filed,  upon  which  decree  was  entered  In  favor 
of  the  plaintiff. 

The  second  finding  of  fact  is  that  on  April 
9,  1900,  plaintiff,  Geo.  H.  Kester  was  and  now 
is  the  owner  of  that  certain  property  describ- 
ed. (Then  follows  a  description  of  all  the 
property  excepting  the  700  feet  of  pipe.) 
"And  that  plaintiff  is  now  and  was  at  the 
time  of  the  levy  hereinafter  complained  of 
the  owner  of  700  feet,  more  or  less,  of  No. 
IC  guage  8- inch  pipe,  all  of  which  said  per- 
sonal property  was  then  and  now  is  situated 
in  Nez  Perce  county,  state  of  Idaho." 

The  ninth  finding  after  setting  out  the 
mortgage  and  notes  in  full  claim  of  lien  of 
respondent  Phillips,  ends  with  the  following 
clause:  "Said  chattel  mortgage  was  fore- 
closed before  the  sheriff  of  Nez  Perce  county 
of  the  state  of  Idaho,  by  the  aflidavlt  and 
notice  In  due  form  to  the  property  covered 
thereby,  last  al)ove  described,  and  all  prop- 
erty affected  thereby  was  transferred  to  Geo. 
H.  Kester  prior  to  the  rendition  of  the  said 
Judgments  and  levy  prior  to  the  Issuance 
of  the  order  of  sale. 

The  twelfth  flndluj;  Is  that  the  order  of  sale 
above  set  forth  was  Issued  in  a  case  here- 
tofore tried  In  the  above-entitled  court, 
wherein  W.  D.  Phillips  was  plaintiff  and  the 
Salmon  River  Mining  &  Development  Com- 
pany was  defendant,  and  in  this  cause  the 
plaintiff  was  not  shown  as  a  party  nor  was 
he  thereafter  ordered  to  appear  in  said  conrt, 
nor  has  he  had  his  day  In  court.  In  relation 
to  or  In  respect  to  said  property,  and  that 
the  said  cause  wherein  W.  D.  Phillips  was 
plaintiff  and  the  Salmon  River  Mining  -  & 
Development  Company  was  defendant,  flie 
question  of  the  ownership  of  the  personal 
property  concerning  which  this  action  Is  In- 
stituted, was  expressly  ruled  out,  and  not 
litigated  In  said  cause  at  the  reqiiest  of  the 
attorney  for  the  said  W.  D.  Phillips. 

The  fifteenth  finding  la  that  the  Salmon 
River  Mining  &  Development  Company  never 
complied  with  the  terms  and  conditions  of 
the  conditional  sale  notes,  and  at  no  time 
did  the  Salmon  River  Mining  &  Development 
Company  ever  own  any  of  said  property  de- 
scribed in  said  notes;  that  no  part  thereof 
nor  the  machinery  or  personal  property  af- 
fected by  this  cause  were  ever  treated  or  re- 
garded as  real  property  or  as  fixtures  to  real 
property,  nor  were  they  ever  fixtures  tf>  said 
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mines,  nor  did  the  said  property  described 
in  the  conditional  sale  notes,  ever  constitute 
part  of  the  mining  property  described  in  the 
claim  of  W.  D.  Phillips  against  the  Salmon 
River  Mining  &  Development  Company,  nor 
was  any  work  or  labor  done  or  claimed  In 
said  claim  of  Hen  ever  done  or  claimed  to  be 
done  In  such  manner  as  to  give  said  W.  D. 
Phillips  a  claim  of  Hen  on  said  machinery 
and  personal  property,  other  than  such  pre- 
tended claim  of  Hen  as  might  arise  by  reason 
of  the  fact  that  said  machinery  Is  claimed  to 
have  affixed  to  the  said  mining  claim  as  a 
part  thereof. 

As  conclusions  of  law  the  court  states  that 
the  said  Geo.  H.  Kester  is  entitled  to  the 
decree  and  judgment  pending  Khe  Injunction 
heretofore  issued  herein  and  awarding  him 
costs  In  this  cause.  Much  of  the  former  his- 
tory of  the  subject-matter  of  this  litigation 
will  be  found  In  Phillips  t.  Salmon  River 
Mining  &  Development  Company  (Idaho)  72 
Pac.  886.  It  will  be  observed,  however,  that 
the  questions  before  us  In  the  case  at  bar 
were  not  litigated  In  that  action.  It  is  urged 
by  connsel  for  appellant  that  the  plaintiff  in 
his  action  through  his  attorney,  I.  N.  Smith, 
asked  to  be  entered  as  counsel  for  plaintiff 
herein  In  that  action,  and  was  granted  leave 
to  file  an  amended  answer  therein  In  which 
It  was  alleged,  among  other  things,  that  "Geo. 
H.  Kester  was  the  owner  of  all  the  machin- 
ery, etc.,  situated  on  and  forming  a  part  of 
the  property  upon  which  said  claim  of  lien 
was  filed."  This  fact  does  not  seem  to  be 
denied,  but  the  court  finds  that  the  question 
of  the  ownership  of  the  property  was  not 
litigated  In  that  action  for  the  reason  that 
counsel  for  appellant  objected  to  a  considera- 
tion of  that  question  In  the  trial  of  that 
cause  and  that  the  objection  was  sustained. 
So  far  as  the  record  discloses,  the  facts  of 
this  case  fiuulsh  the  plaintiff  the  first  oppor- 
tunity he  has  ever  bad  to  litigate  his  right 
and  title  to  the  ownership  and  possession  of 
the  property,  and  It  Is  so  found  by  the  court. 
The  fact  that  respondent  was  the  owner  of 
the  property  In  controversy,  excepting  the 
700  feet  of  pipe,  at  the  time  he  sold  and  de- 
livered It  to  the  Salmon  River  Mining  &  De- 
velopment Company,  taking  as  security  there- 
for the  two  conditional  sale  notes  Is  not 
questioned.  That  these  conditional  notes  re- 
tained the  title  of  the  property  in  plaintiff 
on  the  property  sold.  See  Harkness  y.  Rus- 
sell, US  n.  S.  063,  7  Sup.  Ct.  51,  30  L.  Ed. 
285;  Means  v.  MacKlnzle  adaho)  73  Pac.  135; 
Studebaker  Bros.  v.  Man  (Wyo.)  80  Pac.  151. 
If  It  were  shown  by  the  record  that  by  any 
act  of  the  plaintiff  in  the  former  litigation 
of  the  property  involved  In  this  action,  or  by 
anything  he  said,  appellant  Phillips  was  mis- 
led or  deceived  as  to  the  claim  of  Kester  to 
the  property  in  controversy,  then  we  think 
this  Judgment  would  be  erroneous,  but  It  Is 
shown  that  an  answer  In  the  original  action 
of  Fhiilips  V.  Salmon  River  Mining  &  De- 
velopment Company  was  filed  by  defendants 


In  which  It  was  averred  that  plahitlff  (Ke». 
ter)  was  the  owner  of  the  property  in  dispute, 
and  there  attempted  to  litigate  his  claim  of 
title  to  the  personal  property,  but  was  pre- 
vented from  doing  so  by  the  plaintiff  In  that 
action,  appellant  here.  There  are  a  number 
of  disputed  facts  In  the  oral  evidence;  but 
the  trial  court  finds  for  the  plaintiff  on  the 
entire  record,  hence  has  passed  upon  the 
oral  evidence  in  the  light  of  other  facts  in 
the  case,  and  we  do  not  feel  Inclined  to  dis- 
turb that  finding.  We  think  the  facts  alleg- 
ed In  the  complaint  were  sufficient  to  warrant 
the  court  In  granting  relief  by  Injimctlon. 
The  Jxidgment  is  affirmed,  with  costs  to  re- 
spondent. 

AILSHIB,    J.,    concurs.    SULUVAN,    J., 

sat  at  the  hearing,  but  took  no  part  in  the 
decision 

AILKHIE,  J.  A  rehearing  was  granted  In 
this  rase,  and  it  was  again  argued  at  the 
March  term.  There  seems  to  be  some  uncer- 
tainty as  to  the  effect  and  extent  of  tbe 
perpetual  iniunctlon  granted  against  tbe 
sale  of  the  property  levied  on  by  the  sheriff 
In  the  foreclosure  proceedings  of  PhlHlps  t. 
Salmon  River  Mining  &  Development  Com- 
pany. In  order  that  there  may  be  no  mis- 
understanding or  uncertainty  as  to  the  scope 
and  extent  of  the  decree,  we  will  order  and 
direct  that  It  be  so  modified  as  to  limit  and 
restrict  its  appUcatlon  to  the  specific  prop- 
erty described  in  the  conditional  sale  notes 
held  by  respondent  against  the  Salmon  River 
Mining  &  Development  Company  and  tbe 
700  feet  of  16-lnch  pipe  claimed  in  addition 
thereto.  In  all  other  respects  the  judgment 
must  be  affirmed,  and  tbe  opinion  of  this 
court  previously  filed  will  stand  as  the  opiu- 
Ion  of  the  court. 

There  are  two  reasons  why  the  Judgment 
of  the  lower  court  must  be  affirmed  as  above 
indicated.  First  It  is  nowhere  shown  that 
the  respondent  ever  consented  to  the  Salmon 
River  Mining  &  Development  Company,  or 
any  one  else,  attaching  or  affixing  the  person- 
al property  or  machinery  to  tbe  realty  for 
the  purpose  of  making  it,  in  point  of  law,  a 
fixture  and  therefore  a  part  of  the  mine.  On 
the  other  hand,  tbe  terms  of  tbe  oondltlonai 
sale  notes  would,  in  the  absmce  of  other  evi- 
dence, tend  to  disprove  that  theory.  Second. 
It  Is  nowhere  shown  by  any  evidence  tliat 
would  bind  the  respondent,  that  be  ever 
waived  his  ri^t  to  reclaim  the  property  or 
ever  in  any  manner  vested  the  title  in  the 
conditional  vendee.  If  any  one  of  the  fore- 
going facts  had  been  shown  by  competent 
evidence,  we  might  hold  as  appellant  con- 
tends; but  in  the  absence  of  any  such  show- 
ing, we  must  affirm  the  Judgment 

While  tbe  chattel  mortgage  through  which 
respondent  claims  title  to  the  700  feet  of 
piping  was  subsequent  in  point  of  time  t» 
tbe  Phillips  Hen,  still  it  does  not  appear 
from  the  record  that  the  piping  had  become  a 
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fixture  or  a  part  of  the  realty  In  such  manner 
as  to  be  holden  by  the  Hen  as  against  a 
chattel  mortgage. 

The  case  will  be  remanded  to  the  trial 
court,  with  directions  to  modify  the  decree 
as  above  indicated,  and  the  costs  of  appeal 
will  be  divided  equally  between  appellant 
and  respondent. 

STOCK  SLAGER,  C.  J.,  concurs.  SULLI- 
VAN, J.,  took  no  port  in  the  decision. 


STATE  ex  rel.  GIBSON,  County  &  Pros. 

Atty.,  V.  COKXWKLL. 

(Supreme  Court  of  Wyoming.    June  12,  190C.) 

1.  Cbiminal  Law  —  Rulings  Advebse  to 
State  —  Re  view— Pkooedube — Petition  in 
Errob. 

Under  Rev.  St.  1899,  88  5378-.5381,  au- 
thorizing review  of  exceptions  taken  by  the 
prosecuting  attorney  in  a  criminal  prosecution 
on  a  bill  of  exceptions  filed  on  leave  of  the 
Supreme  Court,  and  declaring  that  the  judg- 
ment of  the  trial  court  shall  not  be  reversed, 
but  that  the  decision  shall  determine  tiie  law 
to  govern  in  any  similar  case,  the  jurisdiction 
of  the  Supreme  Court  rests  on  the  bill  of  exce])- 
tions  so  filed;  and  hence  the  filing  of  a  peti- 
tion in  error  is  improper. 

2.  Same. 

A  petition  in  error  in  criminal  cases  can 
be  filed  only  in  a  proceeding  to  vacate,  modify, 
or  annul  a  final  judgment,  as  provided  by  Laws 
1901,  p.  65,  c.  63,  S  1. 

3.  Same— Entitliko  Cause. 

Where  a  bill  of  exceptions  is  filed  in  the 
Supreme  Court  to  review  rulings  in  a  criminal 
case  adverse  to  the  state,  as  authorized  by  Rev. 
St.  1899.  S§  .5378-.5.381.  the  case  should  be  en- 
tered in  the  Supreme  Court  under  the  same  title 
by  which  it  was  known  in  the  trial  court,  and 
not  as  an  independent  proceeding  by  the  state 
on  relation  of  the  county  attorney,  as  plaintiff  in 
error,  against  accused,  as  defendant  in  error. 

4.  Same— Summons  in  Ebrob. 

In  proceedings  by  the  state  to  review  ad- 
verse rulings  in  a  criminal  case  on  a  bill  of  ex- 
ceptions filed  as  provided  by  Rev.  St.  1899.  {f 
5378-5.S81,  no  summons  in  error  is  required. 

5.  Same  —  Bill  of  Exceptions  —  Sealing  — 
Stattjtes. 

Rev.  St.  1899,  $  5.378,  authorizes  the  prose- 
cnting  attorney  to  take  exceptions  to  any  opin- 
ion or  decision  of  the  court  during  the  prosecu- 
tion of  a  criminal  cause  and  that  the  bill  con- 
taining the  exceptions  on  being  presented  shall, 
if  conformable  to  the  truth,  be  signed  and  sealed 
by  the  court  which  shall  be  made  a  part  of  the 
record,  etc.  Held,  that  an  unsealed  bill  of  ex- 
ceptions prepared  under  such  section  was  fatal- 
ly defective,  though  a  defendant  in  a  criminal 
case  is  authorized  to  present  an  unsealed  bill 
by  section  5377. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  S  28.37.] 

6.  Same— Review— Matters  of  Record— Ne- 
cessitt  of  Bill. 

Where  a  ruling  which  sustained  a  demurrer 
to  an  information  was  sought  to  be  reviewed 
by  the  state  on  a  bill  of  exceptions,  as  author- 
ized by  Rov.  St.  IWK),  K  5378-5381,  but  the 
bill  was  fatally  defective,  the  ruling  could 
not  be  reviewed  though  it  was  matter  of  record 
withont  a  bill  of  exceptions. 

7.  Attorney  Oenebai.  —  Duties  —  Appear- 
ance in  Supreme  Court. 

A  criminal  case  brought  to  the  Supreme 
Court  on  exceptions  of  the  prosecuting  attorney, 
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as  authorized  by  Rev.  St.  1899,  §S  5378-5381,  is 
"a  criminal  case"  within  section  99  creating 
the  office  of  Attorney  (Jeneral,  and  requiring 
him  to  represent  the  state  in  all  criminal  cases 
in  the  Supreme  Court. 

EiTor  to  District  Court,  Albany  Coiuity ; 
Charles  E.  Carj)enter,  Judge. 

Proceedings  in  error  by  lue  state,  on  rela- 
tion of  Thomas  H.  Gibson,  county  and  prose- 
cuting attorney  of  Albany  county,  against 
Bailey  Coruwell  for  the  review  of  exceptions 
taken  by  the  prosecuting  attorney  to  rulings 
In  a  proceeding  by  the  state  against  Coruwell. 
On  motion  to  strike  the  bill  of  exceptions  and 
petition  In  error,  and  to  dismiss  the  cause. 
Granted. 

W.  E.  Mullen,  Atty.  Gen.,  for  plaintiff  In 
error.  H.  V.  S.  Groesbcck,  for  defendant  in 
error. 

POTTER,  C.  J.  This  Is  a  proceeding 
brought  m  this  court  for  the  detoruilnntlon  of 
certain  questions  arising  upon  a  bill  of  ex- 
ceptions taken  by  the  county  and  prosecuting 
attorney  of  Albany  county  In  a  criminal  case 
heard  and  determined  in  the  district  court  of 
that  county,  wherein  one  Bailey  Cornwell 
was  defendant.  The  authority  for  such  a 
proceeding  In  this  court  is  found  in  sections 
5378  to  5381  of  the  Revised  Statutes  of  1899, 
which  read  as  follows: 

"Sec.  5378.  The  prosecuting  attorney  may 
take  exceptions  to  any  opinion  or  decision  of 
the  court  during  the  prosecution  of  the  cause: 
and  the  bill  containing  the  exceptions  uiioii 
being  presented,  shall,  if  It  be  conformable  to 
the  truth,  be  signed  and  sealed  by  lue  court, 
which  shall  be  made  a  part  of  the  record,  and 
be  In  all  respects  governeu  by  the  rules  estab- 
lished as  to  bills  of  exceptions  in  civil  cases, 
except  as  herein  provide<l. 

"Sec.  5379.  The  prosecuting  attorney  may 
present  such  bill  of  exceptions  to  the  Supreme 
Court  and  apply  for  permission  to  file  It  with 
the  clerk  thereof,  for  the  decision  of  such 
court  upon  the  points  presented  therein;  but 
prior  thereto  he  shall  give  reasonable  notice 
to  the  judge  who  presided  nt  the  trial  In 
which  the  bill  was  taken,  of  his  puriwse  to 
make  such  an  application,  and  if  the  Supreme 
Court  shall  allow  such  bill  to  be  filed,  such 
Judge  shall  appoint  some  comi^etent  attorney 
to  argue  the  case  against  the  prosecuting  at- 
torney, which  attorney  shall  receive  for  bis 
service  a  fee  not  exceeding  one  hundred  dol- 
lars, to  be  fixed  by  such  court,  and  to  be  paid 
out  of  the  treasury  of  the  county  In  which 
the  bill  was  taken. 

"Sec.  5380.  If  the  Supreme  Court  shall  be 
of  the  opinion  that  the  questions  presented 
should  be  decided  upon,  they  shall  allow  the 
bill  of  exceptions  to  be  filed  aud  render  n 
decision  thereon. 

"Sec.  6381.  The  judgment  of  the  court  in 
the  case  in  which  the  bill  was  taken  shall  not 
be  reversed  nor  in  any  manner  affected,  but 
the  decision  of  the  Supreme  Court  shall  de- 
termine the  law  to  govern  In  any  similar  case 
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wlilch  may  be  pending  at  the  time  the  de- 
cision Is  rendered,  or  which  may  afterwards 
arise  in  the  state." 

The  application  for  permission  to  file  the 
bill  was  filed  in  this  court  on  December  28, 
1004,  by  Thomas  H.  Gibson,  the  then  prose- 
<-uting  attorney  for  Albany  county,  who  had, 
in  that  capacity,  taken  the  exceptions  and 
procured  the  bill.  Said  application  was 
granted  by  this  court  on  December  29,  1904, 
and  the  bill  was  filed  on  that  date  with  the 
<'lerk  of  this  court  At  the  same  time  and  in 
the  same  proceeding  the  prosecuting  attorney 
filed  a  petition  in  error,  and  an  application 
for  an  order  directing  the  clerk  of  the  dis- 
trict court  to  transmit  the  original  papers 
in  the  cause  wherein  the  bill  of  exceptions 
was  taken,  together  with  a  transcript  of  the 
journal  entries.  The  order  for  such  papers 
and  transcript  was  thereupon  issued  by  the 
clerk  of  this  court,  and  In  response  thereto 
said  papers  and  transcript  were  transmitted, 
and  were  filed  In  this  proceeding  January 
12,  1905.  The  original  papers  so  transmitted 
seem  to  contain  all  the  papers  filed  in  the 
cause  in  the  district  court,  excepting  the  bill 
of  exceptions  aforesaid,  which  bad  been  pre- 
viously presented  to  the  court  and  filed  with 
the  clerk,  as  above  stated.  The  transcript 
of  the  Journal  entries  exhibits  an  order  of 
January  4,  1005.  entered  by  the  judge  who 
presided  at  the  trial  in  the  district  court, 
reciting  the  fact  of  service  upon  said  judge 
of  a  notice  of  the  purpose  of  the  prosecuting 
attorney  to  apply  to  the  Supreme  Court  for 
permission  to  file  his  bill  of  exceptions ;  and 
the  fact  that  the  Supreme  Court  had  allowed 
the  bill  to  be  filed  and  had  so  notified  said 
Judge,  and  thereupon  appointing  H.  V.  S. 
Oroesbeck  to  argue  said  cause  in  the  Supreme 
Court  against  the  prosecuting  attorney,  and 
fixing  bis  fee  for  such  service. 

Briefs  in  support  of  the  exceptions  were 
filed  by  the  Attorney  General  November  17, 
1905.  Thereafter  counsel  who  had  been  ap- 
pointed to  argue  In  opposition  thereto  filed 
a  motion  to  strike  the  petition  in  error  and 
the  bill  of  exceptions  from  the  files,  and 
to  dismiss  the  cause  in  this  court,  on  sever- 
al grounds.  The  hearing  was  had  upon  that 
motion.  It  will  be  unnecessary  to  consider  any 
of  the  grounds  of  the  motion  relating  particu- 
larly to  the  petition  in  error,  for  the  reason 
that  upon  what  we  conceive  to  be  a  more 
substantial  ground  than  any  specifically  sug- 
gested in  the  motion,  the  petition  in  error 
should  be  stricken  from  the  files.  In  the 
statute  above  quoted  provldbig  for  a  proceed- 
ing of  this  character  there  Is  no  provision  or 
authority  for  filing  such  a  paper  or  pleading, 
nor  is  authority  therefor  to  be  found  in  any 
other  statute  applicable  to  such  proceeding. 
To  the  extent  and  for  the  purpose  explained  In 
the  statute,  the  jurisdiction  of  this  court  is 
Invoked  through  the  filing  of  the  bill  of  ex- 
ceptions; and  a  petition  In  error  is  neither 
necessary  nor  proper.  The  statute  under 
which  this  proceeding  was  instituted  was 


enacted  when  Wyoming  waa  a  territory,  and 
a  reference  to  the  record  in  the  two  reported 
cases  decided  pursuant  to  Its  provisions  by 
the  Supreme  Court  of  the  territory  discloses 
that  a  petition  in  error  was  not  then  deemed 
essential  to  the  court's  Jurisdiction  in  such  a 
proceeding.  Territory  v.  Conley,  2  Wyo.  331. 
Territory  v.  Nelson,  2  Wyo.  340.  A  petition 
in  error  was  not  filed  in  either  of  those  cases. 
And  It  appears  that  the  court  assumed  Juris- 
diction upon  the  filing  of  the  bill.  As  the 
statute  stood  with  reference  to  criminal  ap- 
peals at  the  time  of  the  revision  of  1899,  It 
was  provided  that  in  all  criminal  cases,  with- 
in one  year  after  the  rendition  of  final  Judg- 
ment, writs  of  error,  on  good  cause  shown, 
might  be  allowed  by  the  Supreme  Court  or 
any  Justice  thereof,  on  the  application  of 
the  defendant  Rev.  St  1899,  f  5422.  There 
existed  no  provision  for  a  writ  of  error  on 
the  application  of  the  state  or  a  prosecuting 
officer.  Section  6422  was  amended  in  1901. 
so  that  it  now  provides  that  in  all  criminal 
cases  after  final  Judgmmt  and  within  one 
year  after  the  rendition  of  the  Judgment,  pro- 
ceedings to  vacate,  modify,  or  annul  such 
Judgment,  may  be  begun  In  the  Supreme 
Court  by  petition  In  error  in  the  same  manner 
as  Is  provided  for  taking  civil  cases  to  that 
court.  Laws  1901,  p.  65,  c.  63,  §  1.  That  Is 
the  only  provision  or  authority  for  a  petition 
in  error  in  criminal  cases;  and  It  is  author- 
ized only  In  a  proceeding  to  vacate,  modify, 
or  annul  the  final  Judgment  The  statute 
under  which  the  present  proceeding  is 
brought  expressly  declares  that  the  judgment 
shall  not  be  reversed  nor  in  any  manner 
affected,  but  that  the  decision  upon  the  ques- 
tions presented  in  such  a  proceeding  shall 
determine  the  law  to  govern  in  any  similar 
case  which  may  be  pending  at  the  time 
or  may  afterwards  arise.  No  provision  is 
made  by  this  or  any  other  statute  for  an 
appeal  by  the  state,  or  any  other  proceeding 
on  behalf  of  the  state,  to  vacate,  or  modify 
the  Judgment  rendered  in  a  criminal  case. 
The  statute  in  question  very  clearly  sets  forth 
its  purpose  and  defines  the  power  and  Juris- 
diction of  the  court  In  the  premises.  No 
doubt  the  petition  In  error  was  filed  more  out 
of  abundant  caution  than  from  a  belief  In  Its 
necessity ;  but  the  title  given  to  the  cause  In 
this  court  would  seem  to  indicate  some  miscon- 
ception of  the  character  of  the  proceeding. 
In  the  petition  in  error,  as  well  as  the  otbec 
papers.  Including  the  notice  to  the  district 
Judge  of  the  purpose  of  the  prosecuting  at- 
torney to  apply  for  leave  to  file  the  bill  of 
exceptions,  the  case  Is  entitled  as  follows: 
"The  State  ex  rel.  Thomas  H.  Gibson,  County 
and  Prosecuting  Attorney  for  Albany  county, 
Wyoming,  Plaintiff  in  Error,  v.  Bailey  Oom- 
well.  Defendant  in  Error."  It  was  Improper 
so  to  entitle  the  case  in  this  court  In  the 
case  at  bar  the  district  court  sustained  a  de- 
murrer to  the  information,  on  the  ground  that 
the  act  charged  was  not  a  crime  under  the 
laws  of  this  state,  and  the  defendant  was 
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thereupon  discharged.  It  Is  clear  that  the 
case  was  settled  so  far  as  the  defendant  is 
concerned,  and  that  no  decision  or  order  of 
this  court  In  the  proceeding  could  reinstate  the 
case,  so  as  to  require  the  defendant  to  again 
answer  to  the  same  Information,  even  if  we 
should  come  to  a  different  conclusion  from 
that  announced  by  the  learned  district  judge. 
The  necessity,  therefore,  of  bringing  the  de- 
fendant Into  this  court  In  this  proceeding  by 
a  petition  In  error,  or  by  any  process  or- 
dinarily Issued  upon  such  a  petition,  is  not 
perceived.  The  statute  proceeds  upon  the 
theory  that  It  Is  not  necessary,  and  provides 
for  the  appointment  of  counsel  at  public  ex- 
pense to  oppose  the  exceptions  In  this  court. 
While  the  district  Judge  may  apiwlnt  as  such 
counsel  the  attorney  who  represented  the 
defendant  in  the  district  court,  It  is  clear 
that  he  Is  not  required  to  do  so.  We  think 
It  evident  that  in  this  court  the  case  should 
bear  the  same  title  as  that  borne  by  the  bill 
of  exceptions,  which  of  necessity  will  be 
the  title  by  which  the  cause  was  known  In 
the  district  court;  and  In  previous  cases 
under  this  statute  that  practice  has  been 
followed.  Terry  v.  Conley,  supra;  Terry  v. 
Nelson,  supra ;  State  v.  Boulter.  5  Wyo.  236, 
39  Pac.  883.  Upon  the  ground,  therefore, 
that  It  Is  not  a  necessary  or  proper  paper  in 
this  proceeding,  the  petition  In  error  will 
be  stricken  from  the  flies.  It  follows  from 
what  has  been  said  that  the  failure  to  have 
a  summons  In  error  issued  does  not  consti- 
tute a  defect  in  the  proceedings.  The  issu- 
ance of  such  process  Is  not  required. 

The  principal  objection  urged  to  the  bill 
of  exceptions  is  that  the  bill  is  not  sealed 
as  required  by  section  5378,  and  we  think  the 
objection  Is  well  taken.  The  preceding  sec- 
tion authorizing  a  defendant  In  a  criminal 
case  to  make  his  exceptions  matter  of  record 
by  bin  originally  required  such  bill  to  be  both 
signed  and  sealed  by  the  court,  but  It  was 
amended  In  1890  in  that  respect  so  that  since 
then  a  defendant's  bill  has  been  required  to 
be  only  signed  by  the  judge;  the  provision 
as  to  sealing  being  eliminated.  Rev.  St. 
1887,  i  3306;  Rev.  St.  1899,  §  5377.  No  change 
In  this  particular,  however,  has  been  made  In 
the  provisions  of  the  statute  relating  to  a 
bill  taken  by  the  prosecuting  attorney;  and 
we  possess  no  authority  to  make  such 
change.  It  Is  unnecessary  perhaps  to  sug- 
gest that  without  this,  or  a  similar  statute, 
there  would  exist  no  substantial  reason  for 
the  taking  of  a  bill  of  exceptions  by  a  prose- 
cuting officer,  there  being  no  other  law  al- 
lowing an  appeal  by  the  state  in  criminal 
cases.  It  Is  only  upon  a  compliance  with 
the  provisions  of  the  statute  in  question  that 
this  court  obtains  jurisdiction  to  review  any 
ruling  of  the  district  court  adverse  to  the 
state  In  criminal  prosecutions.  It  is  essen- 
tial to  our  jurisdiction,  therefore.  In  such  a 
case,  that  the  bill  be  taken  and  authenticated, 
substantially  at  least.  In  the  manner  re- 
quired by  the  statute.    The  bill  before  ua 


is  not  sealed,  and,  for  that  reason,  It  is.  In 
our  opinion,  ineffective  to  confer  jurisdiction 
upon  this  court  to  consider  and  determine 
the  questions  presented  by  the  alleged  excep- 
tions. We  should  be  as  certain  of  our  juris- 
diction In  a  case  of  this  character  as  in  any 
other,  for,  although  the  judgment  in  the 
particular  case  could  not  be  affected,  our  de- 
cision upon  the  questions  presented  would, 
by  express  authority  of  the  statute,  govern 
in  similar  cases  pending  at  the  time  thereof 
or  afterwards  arising.  In  this  connection, 
the  Attorney  General  suggests  that,  as  the 
exception  involved  was  taken  to  the  ruling 
of  the  court  sustaining  a  demurrer  to  the 
Information,  it  was  a  matter  of  record  with- 
out a  bill.  But  it  is  obvious,  we  think,  that 
the  bill  in  a  case  like  this  not  only  serveH 
to  preserve  in  the  record  matters  which 
otherwise  would  not  be  in  the  record,  but 
It  is  the  basis  of  the  jurisdiction  of  this 
court  It  is  not  perceived  that  we  would 
have  autliorlty  to  decide  any  question  aris- 
ing upon  exceptions  of  the  prosecuting  at- 
torney In  a  criminal  case,  without  a  hill  of 
exceptions  containing  the  same,  taken  and 
filed  as  prescribed  by  the  statute.  In  the 
concurring  opinion  in  the  case  of  Territory 
V.  Nelson,  sui>ra,  Mr.  Justice  Peck  expressed 
a  doubt  whether  exceptions  not  ordinarily 
appropriate  to  or  presentable  by  a  bill,  could 
be  reviewed  at  all  by  the  Supreme  Court 
under  this  statute.  That  learned  judge 
was  clearly  of  the  opinion  that  the  right 
of  review  de|)ended  upon  a  bill  duly  allowed 
and  filed,  and  that  without  a  bill  there  would 
be  no  jurisdiction.  In  view  however  of  the 
double  purpose  of  the  bill,  we  are  incline*! 
to  the  opinion  that  though  the  exceptions 
would  otherwise  appejir  on  the  record,  they 
may  l>e  embraced  in  a  bill  taken  by  the  prose- 
cuting attorney  in  criminal  cases,  as  a  basis 
for  a  decision  by  thi.s  court  upon  the  ques- 
tions thereby  presented  pursuant  to  the  stat- 
utory provislous  aioresald.  The  bill  must 
be  stricken  from  the  files.  The  result  Is 
that  nothing  Is  left  for  our  consideration, 
and  the  cause  must  therefore  be  dismissed. 
It  Is  unnecessary  perhaps  to  consider  the 
other  grounds  urged  in  supiwrt  of  the  mo- 
tion ;  but  we  deem  it  advisable  and  not  Im- 
proiier  to  state  our  opinion  respec-ting  the 
contention  made  In  support  of  the  motion  to 
dismiss  that  it  Is  not  the  duty  or  right  of 
the  Attorney  General  to  represent  the  state 
in  this  kind  of  proceeding.  The  iK)Int  was 
urgeil  in  i-oiinectlon  with  tlie  objection  that 
tlio  rules  iiad  not  been  complied  with  as  to 
the  filing  of  briefs  on  behalf  of  the  plaintiff. 
The  oftice  of  Attorney  General  had  not  been 
create<l  at  the  time  of  the  enactment  of  the 
statute  nlwve  quoted  authorizing  this  pro- 
ceeding, but  it  was  then  the  duty  of  the 
county  .nnd  prosecuting  attorney  to  ai)i)ear 
for  the  state  In  the  Sni)renie  Court  in  all 
criminal  appeals.  The  later  act  wlUch  pro- 
vided for  the  office  of  Attorney  General  re- 
quires that  officer  to  represent  the  state  in  all 
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criminal  cases  In  this  court  Rev.  St.  1890, 
$  09.  A  ease  brought  here  upon  exceptions 
of  the  prosecutins;  attorney  is  unquestionably 
we  think  a  criminal  case  within  the  meaning 
of  the  statute  defining  the  duties  of  the  At- 
torney General,  and  it  is  our  opinion  that  it 
is  not  only  the  right,  but  the  duty,  of  such 
officer  to  appear  in  this  court  in  such  a  pro- 
ceeding on  behalf  of  the  state.  Though  the 
judgment  In  the  court  below  is  not  to  be  af- 
fected, the  case,  at  least  for  the  purposes 
set  forth  in  the  statute,  continues,  and  the 
decision  may  not  only  affect  many  other 
l)ending  cases,  but  must  govern  in  (utiwe 
(■uses  of  like  character;  and  it  is  evident 
that  the  state  Is  not  only  a  party  to  the  case 
itself,  but  is  dlrectb'  interested  in  the  re- 
sult in  this  court.  Because  of  the  defect  in 
the  bill  of  e.'cceptioii.s  above  set  out  we  are 
<-oustraincd  to  dismiss  the  cause. 

BEAUD  and  SCOTT,  JJ.,  concur. 


DAA'IS  et  al.  r.  BIG  HORX  LUMBER  CO. 
(Supreme  Conrt  of  Wyoming.    .Tune  12,  1906.) 

1.  Sai,es  — Actions    fob    Price— Petition  — 

SrFKIClEXCY. 

A  petition  in  an  action  for  the  balance  of 
the  price  of  malcrials  sold  under  a  verbal  con- 
tra^'t.  which  nlleses  tlip  date  of  tlie  contract, 
and  that  certain  materials  were  to  Ix"  furnished 
for  a  specified  purpose  at  a  certain  price,  and 
the  date  when  the  contract  was  completed, 
and  that  the  seller  had  performed  its  part  of 
the  contract,  and  that  the  buyer  had  not  paid 
according  to  (lie  contract,  but  had  paid  only  a 
specified  part  tliereof,  aufiiciently  states  that  the 
balance  was  due  and  unpaid. 

2.  Appeai.— Kbroneous   Rclino  on  Demub- 
RER— Harmless  Error. 

Where,  in  an  action  for  the  balance  of  the 
price  of  eood.s  sold,  defendant,  on  the  overml- 
in(?  of  a  demurrer  to  the  petition  on  the  ground 
that  it  did  not  state  wlien  the  amount  claimed 
became  due.  or  that  anythinj;  was  due,  filed  an 
answer  admitting  that  the  Romls  mentioned 
were  furnished  at  the  times  stated  in  the  peti- 
tion and  were  to  be  paid  for  when  they  had 
been  furnished,  and  averred  a  plea  of  payment, 
the  error,  if  any,  in  overruling  the  demurrer, 
was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §  4098.] 

a.  AlEcirAxics'  Liens— Statement  of  Lien— 
SrFFK'iKNcv— Designation  of  Owner. 
Tlie    word    "owner,"    in    Rev.    St.    1800. 
28!);?.    requirinc    flie   statement    filed   by   a   mf 
chnnic"s  lien  claimant  to  state  the  name  of  "the 
owner    or    owners    *    *    *    if    known."    when 
considered  in  connection  with  section  28.S0,  giv- 
ing a  i>prson  performing  work  or  furnishing  ma- 
terials by  virtue  of  a  contract  with  the  owner 
a    lien    tlierefor.    and    section    2894   making    it 
the  duty   of   the  county  clerk  to  make  an   ab- 
stract of  evci-y  lion  account  filed,  containing  the 
name    of    the    person    against    whose    property 
the  lien  is  filed,  etc.,  means  the  owner  at  the 
time  the  statement  is  made  and  filed. 

Error  to  I>istrict  CJourt,  Sheridan  County; 
C.  H.  Paruielee,  Judge. 

Action  by  the  Big  Horn  Lumber  Company 
against  (Jeorge  Davis  and  another.  There 
was  n  Judgment  for  plaintiff,  and  defendants 
bring  error.    Modified. 


M.  B.  CampUn,  for  plaintiffs  In  error.  M. 
L.  Blake  and  Stotts  &  Blume,  for  defend- 
ant in  error. 

BEARD,  J.  The  defendant  In  error,  the 
Big  Horn  Lumber  Company,  commenced  this 
action  In  the  district  court  of  Sheridan  county 
against  the  plaintiffs  in  error,  George  Davis 
and  Margeret  E.  Peters,  to  recover  judgment 
against  Davis  for  a  balance  alleged  to  be  due 
for  lumber  and  building  materials  sold  by 
the  company  to  Davis  on  a  verbal  contract 
for  the  erection  of  a  building  on  certain  lots 
in  the  town  of  Sheridan,  and  to  foreclose  a 
mechanic's  lien  therefor  on  said  building 
and  lots.  From  a  judgment  against  Davis 
for  the  amount  claimed,  and  a  decree  es- 
tablishing and  foreclosing  the  Hen,  the  de- 
fendants below  bring  error. 

The    petition   contains   two   counts:    The 
first  alleging  the  making  of  a  contract  with 
Davis  for  the  furnishing  of  certain  materials 
for  the  building  for  the  sum  of  $398.10;   that 
the  same  had  been  furnished  between  June 
30  and  September  15,  1904,  according  to  the 
terms  of  the  contract;    and  that  Davis  had 
not  paid  tberefor  according  to  said  contract, 
nor    any   part   thereof,    except   the   sum   of 
$240.    An  itemized  statement  of  the  materials 
is  attached  to  the  petition.    It  is  also  allied 
that  Davis  was  the  owner  of  the  lots  at  the 
time  the  contract  was  entered  into  and  until 
July  21,   1904.    In  the  second  coimt,   after 
alleging  the  furnishing  of  the  materials,  etc.. 
It  is  alleged  that  an  affidavit  and  statement 
for  a  lieu  was  filed  in  the  office  of  the  county 
clerk   on   January   9,    1005,    and  that   Mrs. 
Peters  claimed  to  own  the  property  by  virtue 
of  a  sale  of  the  property  to  her  by  Daris. 
Davis  filed  a  general  demurrer  to  the  first 
count  of  the  petition,  which  was  overruled, 
and  that  ruling  is  assigned  as  error.     It  is 
contended  by  counsel  for  Davis  that  the  peti- 
tion does  not  state  when  the  amount  claimed 
became  due  or  that  anything  was  due  or  to 
become  due  when  the  lien  statement  was  filed. 
The  petition  is  Inartlficlally  drawn,  but  a  fair 
construction  of  it,  we  think,  will  not  sus- 
tain this  contention.    It  states  the  date  of 
the  contract,  and  that  certain  materials  were 
to  be  funilsbed  for  a  specified  purpose  at  a 
certain  price,  the  date  when  the  contract  was 
completed,  that  the  company  had  kept  and 
performed  its  part  of  the  contract,  and  that 
Davis  had  not  paid  according  to  the  con- 
tract,  and  bad  paid  only  $240.    This   sub- 
stantially states  that  the  balance  was  due  and 
unpaid.    But,  even   If   It  be  conceded    that 
there  was  error  in  this  ruling,  it  clearly  ap- 
pears from  the  record  that  Darts  was  not 
prejudiced  thereby;     for,  after  his  demurrer 
was  overruled,  he  filed  his  answer.  In  which 
he   aiUnitted   that  the  materials  mentioned 
were  furnished  to  him  at  the  times  stated 
in  the  petition  for  the  building  of  a  house 
on  the  lots  described  in  the  petition,  and  were 
to  be  paid  for  when  all  of  said  materials  had 
been   furnished.    His   defense   was   a   plea 
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of  payment.  The  rule  Is  well  settled  that 
a  judgment  In  a  civil  action  will  not  be 
reversed  for  an  erroneous  ruling,  where  it 
clearly  api»cars  from  the  v.iiole  record  that 
no  prejudice  could  possibly  have  resulted 
to  the  party  from  such  ruling.  The  court 
found  in  favor  of  the  company  and  against 
Davis  for  the  amount  claimed  and  rendered 
judgment  therefor.  The  evidence  on  that  is- 
sue, not  lieins  in  the  record,  caimot  l)e  re- 
viewed here.  The  personal  judgment  against 
Davis  is  athrmed. 

The  only  other  ruling  complained  of,  which 
is  dlscussptl  in  the  brief  of  counsel  for  plain- 
tiff.s  in  error.  Is  alleged  error  in  admttiing 
in  evidence,  over  objection,  tlie  lien  state- 
ment tiled  with  the  county  clerk.  This  state- 
ment was  objected  to  "on  the  grotmd  of  the 
InsufliciciK y  of  the  affidavit  thereto  or  veri- 
fication thereof,  and  that  the  same  is  wholly 
Insufficient  in  law :  the  name  of  the  owner 
of  the  premises  therein  described  and  upon 
which  a  Hen  is  claimed  not  given;  and  it  not 
appearing  therein  or  therefrom  that  the 
owner  of  said  premisee  so  described  was  at 
the  time  of  filing  said  lien  unknown  to  said 
claimant,  the  said  plalntifT."  It  is  stated 
in  the  claim  filed  and  offered  in  evidence 
that  Davis  was  the  owner  of  the  lots  at  the 
time  the  contract  was  made,  and  that  the 
"materials  were  fumlshe<l  on  said  c-outract 
although  said  Davis  bad  sold  said  property 
before  said  bouse  was  fully  completed."  But 
It  does  not  state  who  was  the  owner  of  the 
property  at  the  time  the  lien  statement 
■was  filed,  neither  does  it  appear  either  from 
the  statement  or  the  petition  that  the  name 
of  the  owner  of  the  property  at  the  time  of 
filing  the  statement  was  unknown  to  the  par- 
ty filing  the  same.  The  question  presented 
is  whether  the  lien  statement  should  con- 
tain the  name  of  the  owner  of  tlie  projierty 
at  the  time  th«  ciantract  was  made  and  the 
materials  (or  a  part  thereof  as  in  this  case) 
•were  fnmishoil.  or  the  name  of  the  owner 
at  the  time  the  statement  is  filed.  Our 
statute  (section -aBftS,  Rev.  St.  1890)  requires 
the  stateuiciK  ftlofl  In  the  office  of  the  county 
<-lerk  to  wntain  "a  true  description  of  all 
the  property,  or  so  near  as  to  Identify  the 
ftame.  upon  which  said  lien  is  intended  to 
apply,  with  the  name  of  the  owner  or  owners, 
contractor  or  contractors,  or  both,  if  known 
to  the  person  filing  the  lien."  The  word 
"owner."  as  usetl  in  this  section,  is  not  quali- 
fied in  any  way,  and  naturally  means  the 
owner  at  the  time  the  statement  is  made 
and  filed.  To  entitle  a  contractor  to  a  lieu, 
lip  must,  of  course,  have  a  contract  with 
the  owner  or  proprietor  at  the  time  of  making 
the  contnict.  Section  2889.  Kev.  St.  1809. 
That  is  a  prerequisite  to  the  lien,  and  the 
Hen  can  only  be  create<l  by  a  substantial 
compliance  with  the  statute.  Wyman  v. 
<}uayle.  9  Wyo.  32t}-.331.  (a  Pac.  988.  When 
thus  created  it  Is  against  the  interest  of  the 
owner  of  the  property  when  created.  One 
who  had  parted   with  the  title  before  that 


time  would  have  no  interest  to  be  affected 
thereby.  In  Corbett  v.  Chambers,  109  Cal. 
178,  41  Pac.  873,  the  court,  in  construing  a 
statute  similar  to  ours,  said:  "There  Is  no 
limit  upon  the  term  'owner,'  as  used  In  the 
above  section  of  the  Code,  nor  does  It  refer 
to  the  owner  with  whom  the  contract  for  the 
improvement  was  made,  or  the  owner  at  any 
other  time  than  at  the  date  of  filing  the  claim. 
The  object  of  requiring  the  claim  to  be  filed 
in  order  to  perfect  the  lien  is  to  give  notice 
of  the  lien  to  those  Interested  in  the  property 
upon  which  it  is  claimed,  and  as  the  owner 
at  the  time  of  filing  the  claim  is  the  party 
to  be  affected  thereby,  rather  than  one  who 
has  parted  with  the  property  subsequent  to 
the  making  of  the  original  contract.  It  Is 
reasonable  to  suppose  that  the  Legislature 
intended  the  name  of  the  owner  at  the  time 
the  claim  was  filed,  rather  than  of  the  pre- 
vious owner."  It  is  also  so  held  In  Sprague 
luv.  Co.  V.  Mouat  D.  &  In  v.  Co.,  14  Colo. 
App.  107,  60  Pac.  179;  Willamette  Lumber 
Co.  V.  McLeod,  27  Or.  272,  40  Pac.  93;  Collins 
V.  Snoke,  9  Wash.  .->G6,  38  Pac.  161;  Ed- 
wards V.  Derrlckson,  28  X.  J.  Law,  39. 

Again,  It  Is  made  the  duty  of  the  county 
clerk,  by  section  2894,  Rev.  St.  1899,  "to 
endorse  uiKtn  every  account  so  filed  with  him 
in  bis  office  the  date  of  Its  filing,  and  make  an 
abstract  thereof  in  a  book  to  be  kept  for  that 
purpose  and  properly  endorsed  and  Indexed, 
containing  the  date  of  Its  filing,  the  name  of 
the  person  or  persons  seeking  to  enforc-e 
said  Hen,  the  amount  claimed,  the  name  of 
the  person  or  persons  against  whose  property 
the  Hen  Is  filed  and  a  description  of  tlie  prop- 
erty charged  therewith."  The  person  against 
whose  property  the  lien  is  filed  Is  the  per- 
son who  owns  the  property  at  that  time  and 
not  one  who  has  |>arted  with  and  has  no 
title.  The  abstract  which  the  clerk  is  re- 
quired to  make  must  necessarily  be  made 
from  the  instrument  filed.  He  is  not  re- 
quired to  make  inquiry  or  to  search  the 
records  for  the  name  of  the  person  against 
whose  property  the  Hen  is  filed,  and  it  fol- 
lows as  a  necessary  conclusion  that  the  in- 
stnimeut  filed  must  contain  the  name  of  such 
pei-aon.  Kdwards  v.  Derrlckson,  supra;  Mis- 
soula Mer.  Co.  v.  O'Donnell  (Mont.)  60  Pac. 
."549,  991 ;  Corl)ett  v.  Chniuhers,  supra.  The 
statutes  of  some  of  the  states  are  specific 
ui)on  this  point:  but  when,  as  in  our  statute, 
no  date  is  mentioned,  we  are  of  the  opinion, 
upon  both  principle  and  authority,  that  the 
name  of  the  "owner"  required  to  be  stated 
by  section  280.3  is  the  name  of  the  owner  at 
the  time  the  claim  or  lien  statement  is  filed, 
and  not  the  name  of  one  who  had  iiarted  with 
the  proi)erty  after  the  <-onimeii<'ement  of 
the  improvement  and  before  the  lien  is  filed. 
The  lien  statement  file<l  and  nrtmitted  in 
evidence  in  this  case,  not  contnining  tlie 
name  of  the  "owner"  as  above  construed,  was 
insufficient  to  create  a  lien  on  the  property : 
it  not  being  stated  either  therein  or  in  the 
petition  that  the  name  of  the  owner  of  the 
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property  was  unknown  to  tbe  person  flllnR 
the  claim,  If,  indeed,  such  a  fttatement  in 
tbe  petition  alone  would  be  aufflcient  wbicb 
we  do  not  decide. 

The  district  court  erred  in  admitting  the 
lion  statement  in  evidence,  and  tbe  judgment. 
In  so  far  as  it  decrees  a  mechanic's  lien  upon 
the  property  described  in  the  petition,  Is 
reversed,  and  the  judgment  of  tbe  district 
court  Is  modified  accordingly.  Plaintiff  In 
error  Margeret  E.  Peters  will  be  allowed  her 
costs  In  this  court  against  defendant  In  error, 
and  defendant  in  error  will  be  allowed  one 
half  of  Its  costs,  to  be  taxed  against  the  plain- 
tiff in  error  George  Davis. 

Modified. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


KEXNEDT  V.  DICKIE. 
(Supremo  Court  of  Montana.    May  14,  190C.) 

1.  Public  Lands— Pboceedixgs  in  Land  Of- 
fice—Conclusiveness  OF  Decisions- Pre- 
venting WiT.VKSS  FROM  TESTlKYINt!. 

A  party  is  not  bound  to  discover  the  exist- 
ence of  a  witness  adverse  to  liim  or  to  reveal 
to  his  adversary  wliat  the  witness  would  testi- 
fy to,  and  the  in^tilidity  of  a  findinK  of  the 
land  office  in  a  contest  for  priority  of  claims 
cannot,  in  a  collateral  proc-eeding.  lx>  based  on 
the  fact  that  contestant  brought  a  distant  wit- 
ness to  testify  for  him,  but  on  inquiry,  finding 
the  witness  would  not  testify  as  was  tboiielit, 
paid  his  expenses  and  sent  him  baclc,  tplling 
him  he  did  not  want  the  contestee  to  get  hold 
of  him. 

2.  Same. 

That  a  party  and  one  of  his  witnesses  in 
a  land  contest  were  intimate,  and  were  both 
witnesses  at  the  trial  of  the  contest  as  well 
as  at  the  trial  of  certain  persons  charged  with 
crime,  as  a  fact  standing  alone,  furnishes  no 
subxtantial  ground  for  a  finding  that  the  two 
were  engaged  in  a  criminal  conspiracy  to  pro- 
cure a  conviction  in  tiie  criminal  case,  and 
thus  prevent  tlie  contestee  fi-om  using  the  evi- 
dence of  the  persons  convicted. 

3.  Same. 

The  Tjand  Department  of  the  federal  gov- 
ernment is  the  tribunal  specially  designated  by 
law  to  receive  and  consider  the  evidence  and 
thereupon  determine  the  rights  growing  out 
of  settlements  on  public  lands,  with  a  purpose 
to  Recure  them  to  those  who  have  complied 
with  the  laws  regulating  the  disposition  of 
them ;  and  if  its  officers  err  in  the  interpreta- 
tion of  the  law  applicable  to  tiie  facts  pre- 
sented or  a  fraud  is  practiced  by  one  rival 
claimant  on  the  other  by  wliich  the  latter  is 
deprived  of  his  riglit  if  the  ofiicers  themselves 
are  chargeable  with  fraudulent  practi<-es  which 
have  resulted  in  their  granting  title  to  the  wrong 
party,  their  action  may  be  reviewed  and  aunul- 
led  by  a  i-ourt  of  equity  at  the  instance  of  the 
iiggrieved  claimant  and  the  wrongful  holder  of 
the  title  may  be  coinpelled  to  surrender  it.  but 
for  mere  errors  of  judRment  on  the  weight 
of  the  evidence  produced  liefore  tliem  in  an.v 
case,  the  only  remedy  is  by  appeal.  On  such 
questions  their  rulings  are  final  and  conclusive 
on  all  courts  whatsoever. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  I^ud.s,  §  301.] 

4.  Same. 

A  fraud,  justifying  a  court  of  equity  in  in- 
terfering in  a  collateral  proceeding  with  a  find- 
ing of  the  Land  Department  of  the  fe<leral  gov- 


ernment in  a  land  contest,  must  have  b^en  ex- 
trinsic and  collateral  to  the  matter  tried  by  the 
department  and  not  in  a  matter  tried  on  its 
merits  and  on  which  the  decision  was  rendered, 
and  the  fact  that  false  testimony  was  given  at 
a  contest  as  to  the  character  of  a  claimant's 
entry  on  the  land  in  controversy  is  not  such  as 
will  justify  the  interference  of  the  court 

5.  Same. 

Assuming  that  a  judgment  of  the  Land 
Department  of  the  federal  government  might 
be  overturned  in  a  court  of  equity  on  the  ground 
that  false  testimony  was  given  at  the  contest, 
the  allegations  and  proof  must  be  sometbinK 
more  than  a  mere  rehearing  on  sulwtantially 
the  same  case  submitted  at  the  hearing  which 
resulted  in  the  judgment  of  which  comtdaint  is 
made. 

6.  Same. 

The  individual  citizen  has  no  right  to  com- 
plain if  the  federal  government  is  willing  that 
a  land  claimant's  heirs  retain  land  which  the 
claimant  obtained  without  strict  compliance 
witii  the  law  and  rules  of  the  department. 

Appeal  from  District  Court,  Yellowstone 
County;  C.  U.  Ix>nd,  Judge. 

Action  by  Catherine  Kennedy,  ndminatra- 
trlx  of  the  estate  of  Edward  B.  Kennedy, 
deceased,  against  William  Dickie.  From  a 
judgment  in  favor  of  defendant  plaintiff  ap- 
I)eal8.     Reversed  and  remanded. 

Hatboru  &  Groves,  for  appellant.  C.  L. 
Harris,  for  respondent 


BRANTLY,  C.  J.  Ejectment  The  pur- 
pose of  the  action  is  to  recover  the  possession 
of  the  N.  W.%  of  the  N.  W.  %  of  section  35. 
and  lot  5  of  section  34.  township  1  N..  of 
range  20  E.  of  the  principal  meridian  of  Mon- 
tana, situate  in  Yellowstone  county.  The 
complaint  is  in  tbe  ordinary  form,  alleging 
title  and  right  of  possession  in  plaintiff  and 
ouster  by  tbe  defendant  After  tbe  action 
was  commenced  tbe  plaintiff.  B.  B.  Kennedy, 
died.  The  present  plaintiff,  his  widow,  was 
thereupon  substituted  as  plaintiff  in  his 
stead.  Tbe  answer  admits  that  tbe  said 
Kennedy  was  prior  to  his  death  vested  with 
tbe  legal  title  to  tbe  land  in  contcovetfiy,  bat 
alleges  that  he  became  so  vested  witti  the 
title  liy  a  patent  from  tbe  United  States  gor- 
emment  in  fraud  of  defendant's  rights,  and 
that  defendant  is  tbe  lawful  owner  and  en- 
titled to  tbe  possession  thereof.  It  denies  the 
ouster.  It  then  proceeds  to  allege  two  equi- 
table counterclaims,  wbicb  set  forth  in  detail 
tbe  lilstory  of  a  contest  l>etween  B.  B. 
Kennedy,  tiie  deceased,  and  the  defendant 
before  tbe  I^nnd  Department  of  the  United 
States,  wbicb  resulted  In  a  decision  that  tbe 
former  was  entitled  to  a  patent  by  virtue  of 
his  priority  of  settlement  upon  tbe  lands  in 
controversy,  with  others,  as  bis  homestead. 
Tbe  first  alleges,  in  substance,  that  this  de- 
cision was  obtained  by  fraud,  in  that  though 
defendant  was  tbe  prior  settler,  Kennedy 
entered  Into  a  conspiracy  with  one  Steele  and 
others  for  tbe  puriwse  of  defeating  defend- 
ant's claim,  and  succeeded  in  accompIi8liln{t 
his  puriwse  by  use  of  false  and  perjured  testi- 
mony to  the  effect  that  he  himself  was  tlie 
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prior  settler,  and  by  prerenting  tbe  defend- 
ant from  fnlly  and  fairly  presenting  hla 
claim  to  the  department,  whereas  In  (act 
the  defendant  was  the  prior  settler  and,  but 
for  the  wrongful  conduct  of  plaintiff,  would 
have  been  awarded  patent  Tbe  second, 
referring  to  and  adopting  tbe  allegations  con- 
tained In  the  first  and  detailing  tbe  facts 
found  by  the  officers  of  the  liand  Depart- 
ment avers  that  these  officers  misconstrued 
tbe  law  applicable  thereto,  and  awarded  the 
patent  to  Kennedy,  whereas  upon  a  protwr 
investigation  and  application  of  tbe  law  It 
should  have  been  awarded  to  tbe  defendant 
It  Is  demanded  that  the  court  decree  plaintiff 
Inyoluntary  trustee  of  tbe  legal  title  for  de- 
fendant's benefit  and  that  she  be  compelled 
to  execute  to  him  a  snltable  conveyance^ 
Tbe  trial  was  bad  upon  the  issues  presented 
by  plaintiff's  reply  to  these  counterclaims, 
denying  all  tbe  material  allegations  therein, 
and  resulted  in  findings  and  a  Judgment  in 
favor  of  the  defendant  Plaintiff  has  ap- 
pealed from  tbe  Judgment  and  an  order  deny- 
ing her  motion  for  a  new  trial. 

The  following  facts  are  gatbo^d  from  tbe 
record:  Prior  to  1882,  tbe  lands  in  controver- 
qy  were  included  In  tbe  Crow  Indian  reservar 
tlon.  On  December  8,  1890,  under  authority 
of  an  act  of  Congress  approved  September 
25,  ISeO  (20  Stat  468,  c.  913),  a  treaty  was 
negotiated  with  tbe  Crow  Indians,  by  tbe 
terms  of  which  a  portion  of  their  reservation, 
Including  a  part  of  the  land  Id  controvert, 
was  ceded  to  tbe  government  Among  other 
^ceptions  provided  for  under  the  treaty, 
wore  allotments  theretofore  made  to  Indians 
In  severalty,  and  selections  made  by  any  of 
them  under  prior  treaties.  The  treaty  was 
ratlfled  by  Congress  by  an  act  approved 
Marcb  8, 1891  (26  Stat  989,  c.  543).  By  sub- 
sequent negotiations  this  treaty  was  modi- 
fled  under  authority  of  an  act  of  Congress 
approved  July  18,  1892  (27  Stat  121,  c  164). 
Thereupon  the  President  by  proclamation,  on 
October  15,  1892  (27  Stat  1034),  declared 
that  all  lands  ceded  under  the  treaty  were 
open  to  settlement  subject  to  the  conditions, 
limitations,  and  reservations  in  section  34  of 
tbe  Act  of  Congress  approved  March  3,  1891 
(26  Stat  1043,  c.  643),  and  other  laws  appli- 
cable. The  plat  of  the  township  survey  was 
filed  In  tbe  local  land  office  at  Bozeman  on 
August  7,  1895,  and  notice  was  published 
that  entries  could  be  made  by  homestead 
settlers  after  September  8,  1895.  Prior  to 
this  date  and  on  July  1, 1895,  Kennedy  made 
application  to  tbe  land  office  at  Bozeman  to 
enter  as  a  homestead  lot  6,  section  34,  the  N. 
V,  of  tbe  N.  W.  M  of  section  35,  lot  7,  and  tbe 
S.  B.  ^  of  tbe  S.  W.  %  of  section  26.  town- 
ship 1  N.,  range  26  E.  This  application  was 
not  received  because  tbe  plat  of  the  survey 
bad  not  then  been  filed  in  the  office.  All  the 
land  described  in  bis  application,  except  the 
N.  %  of  tbe  N.  W.  M  of  section  35,  had 
tberetofors  been  allotted  to  a  Crow  Indian 


■amed  Hlgb  Nosa  The  application  was  ac- 
companied by  a  rellnquisbmeot  by  Hlgb 
Nose,  dated  June  26,  1895,  of  bis  claim  tba«- 
tok  It  had  been  approved  by  tbe  local  agent 
but  not  by  the  Interior  Department  It  was 
approved  by  tbe  latter  on  October  12,  1895. 
Kennedy  left  bis  application  in  tbe  office  to 
be  filed  as  soon  as  tbe  plat  should  be  re- 
ceived, paying  the  receiver  the  necessary 
fees.  On  September  9, 1896,  Kennedy's  entry 
was  filed  and  allowed.  On  the  following  day 
tbe  defendant  made  application  covering  the 
land  in  controversy.  He  found  that  he  could 
not  make  tbe  entry  as  to  tbe  conflicting  por- 
tion, since  this  was  cohered  by  tbe  entry  of 
Kennedy.  He  thereupon  filed  contest  as  to 
this  portion  of  Kennedy's  entry,  claiming 
priority  of  settlement 

Defendant  contended  at  the  hearing  of  tbe 
contest  that  be  had  settled  on  tbe  N.  W.  % 
of  tbe  N.  W.  \i  of  section  85,  by  erecting  a 
tent  thereon  on  April  27,  1^6,  and  build- 
ing a  fence  inclosing  a  part  of  this  subdivi- 
sion and  also  of  lot  5  in  section  26.  He  fur- 
ther contended  that  he  had  removed  bis 
family  thereon  on  May  27th  and  that  there- 
after be  had  made  his  home  there,  having 
erected  a  dwelling  and  necessary  outhouses. 
Kennedy's  contention  was  that  his  first  act 
of  settlement  was  the  erection  of  a  tent  on 
tbe  N.  W.  ^,  of  tbe  N.  W.  %  of  section  35, 
on  May  24,  1896,  and  cleaning  a  portion  of 
the  surface,  and  that  this  was  followed  by 
the  erection  of  a  dwelling  on  the  line  be- 
tween the  N.  W.  ^  of  tbe  N.  W.  ^  and  lot 
6,  into  which  be  moved  his  family  on  May 
29th  and  SOtb  where  he  bad  since  resided. 
He  further  contended  that  his  purchase  of  the 
relinquishment  of  the  Indian,  High  Nose,  gave 
him  priority  of  right  over  the  defendant 
As  to  the  alleged  settlement  of  the  defendant 
E.  B.  Koinedy  further  contended  that  the 
defendant  went  upon  the  land  not  as  a  set- 
tler, or  with  the  Intention  of  acquiring  title 
by  homestead  entry,  but  under  an  agree- 
ment with  tbe  Indian,  High  Nose,  and  anoth- 
er by  the  name  of  Rivers,  who  had  allot- 
ments In  other  portions  of  section  26,  under 
the  terms  of  which  he  was  to  cultivate  a  por- 
tion of  the  land  In  both  allotments  and  cut 
bay  from  other  portions  thereof,  one-half 
of  tbe  product  to  be  given  to  tbe  Indians 
as  consideration  for  his  occupancy  of  their 
land.  It  was  alleged  that  be  built  no  new 
incloBure  but  merely  repaired  an  old  fence 
theretofore  built  by  the  Indians  to  protect 
their  lands  from  the  inroads  of  range  stock, 
a  portion  of  it  having  been  put  on  the  N.  W. 
%  of  tbe  N.  W.  %  of  section  36,  because  the 
division  lines  were  not  known.  On  January 
20,  1896,  the  local  officers  at  Bozeman  found 
that  tbe  defendant's  first  act  of  settlem^it 
was  on  May  27tb.  They  sustained  plaintifT's 
contention  and  dismissed  the  contest  Tbe 
defendant  then  appealed  to  the  Commissioner 
of  the  Land  Office  at  Washington.  That 
officer,  in  an  opinion  dated  November  80, 
1896^  after  a  review  of  the  evidence,  afflrm- 
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ed  the  deolslon  of  the  local  officers.  On  ap- 
peal to  thf  '»~<Tetary  of  the  Interior  the  deci- 
sion was  again  affirmed.  A  sut>fsequeut  ap- 
plication for  a  rehearing  was  denied.  The 
Commissioner  on  his  review  of  the  case 
found  that  the  plalntlfT  was  the  prior  settler 
and  that  he  had  the  equities  in  his  favor 
by  reason  of  his  purchase  of  the  allotment 
of  High  Nose.  At  the  hearing  before  the 
Secretary  of  the  Interior,  besides  going  into 
the  whole  case  on  the  facts,  the  defendant 
contended  that  E.  B.  Kennedy's  entry  was 
Toia  as  to  lot  5,  section  34,  because  it  was 
not  open  to  settlement  until  the  relinquish- 
ment of  High  Nose  had  been  approved  by  the 
Interior  Department,  and  as  to  the  N.  W. 
%  of  the  N.  W.  14  of  section  35,  because  It 
had  been  made  upon  papers  executed  before 
any  of  the  lands  were  subject  to  entry,  and 
because  the  land  Included  In  the  entry  was 
in  excess  of  160  acres.  The  Secretary  af- 
firmed the  finding  of  the  Inferior  officers  that 
E.  B.  Kennedy  was  the  prior  settler  on  the 
N.  W.  %  of  the  N.  W.  %  of  section  35,  the 
portion  not  Included  in  the  High  Nose  al- 
lotment. Upon  the  questions  of  law  present- 
ed by  the  contentions  of  the  defendant,  he 
held  (1)  that,  as  to  the  allotted  land,  though 
the  entry  was  irregular,  it  was  under  the 
circumstances  not  void;  (2)  that,  though 
Irregular,  It  was  not  void  because  made 
upon  papers  executed  prior  to  the  time  entry 
could  have  been  made,  but  was  amendable 
so  as  to  make  it  good;  and  (3)  that  It  was 
not  void  because  It  covered  more  than  160 
acres. 

These  contentions,  in  the  opinion  of  the 
Secretary,  presented  questions  which  the  gov- 
ernment only  could  raise  and  which  could  not 
1)6  ed'ectually  urged  by  defendant  whose 
rights  under  his  alleged  settlement  were  in- 
ferior to  those  of  Kennedy.  As  to  the  portion 
of  the  Innd  embraced  within  the  allotment 
of  Higli  Nose  the  conclusion  was  that  both 
Kennedy  and  defendant  were  trespassers,  but 
that  defendant  stood  in  no  position  to  ques- 
tion the  validity  of  E.  B.  Kennedy's  settle- 
ment because  made  prior  to  the  time  the  re- 
linquishment became  operative.  The  evi- 
dence introduced  at  the  trial  In  the  district 
court  consisted  of  a  copy  of  the  evidence 
submitted  at  the  contest  in  the  land  office, 
supplemented  by  such  other  evidence  of  a 
cumulative  and  Impeaching  character  as  the 
parties  could  procure.  Indeed,  It  was  in  the 
nature  of  a  rehearing  of  the  contest  and  dif- 
fered In  nowise  from  what  it  would  have 
been  had  it  taken  place  before  the  Land 
Department  officers. 

The  district  court  found  (1)  that  E.  B. 
Kennedy  prevented  the  defendant  from  pro- 
ducing one  Shock  as  a  witness  and  having 
his  evidence  heard  at  the  contest  in  the 
land  office;  (2)  that  Kennedy  caused  one 
Warren  Burton  to  be  Imprisoned  during  No- 
vember, 1895,  so  that  bis  evidence  could  not 
be  obtained  and  used  by  the  defendant;  (3) 
that  he  likewise  caused  one  John  Miller  to  be 


imprisoned  with  a  like  result;  (-t)  that  Ken- 
nedy conspired  with  one  Steele,  the  reserva- 
tion fanner,  and  other  persons,  to  defraud 
defendant  of  the  land  in  controversy;  (.'») 
that  Kennedy  gave  false  testimony  at  the 
contest.  In  that  he  swore  that  the  Indian. 
High  Nose,  was  dead  so  that  he  could  not 
produce  him  to  corroborate  his  (Kennedy's) 
statement  as  to  defendant's  arrangement 
with  High  Nose  and  Rivers  under  which 
he  entered  upon  the  land,  and  as  to  his  re- 
pair of  the  fence  thereon;  (6)  that  there  was 
in  fact  no  fence  on  the  land  when  defendant 
first  occupied  It :  (7)  that  defendant  did  not 
enter  upon  the  land  or  build  any  fence  thereon 
or  cultivate  any  portion  thereof  under  agree- 
ment with  High  Nose  and  Rivers;  (8)  that 
defendant  took  up  his  residence  on  the  land 
on  May  27,  1895;  (9)  that  E.  B.  Kennedy 
was  not  at  that  time  residing  on  any  i>art 
of  the  land  and  did  not  enter  thereon  at 
any  time  prior  to  May  29,  1895;  (10)  that 
patent  was  issued  to  Kenned,y  on  March  17. 
1903;  (11)  that  defendant  had  resided  con- 
tinuously upon  the  N.  W.  %  of  the  N.  W.  1,4 
of  section  35,  and  a  portion  of  lot  5,  section 
34.  and  cultivated  portions  of  both  from 
year  to  year;  (12)  that  George  A.  Miller. 
Clarence  Kirk,  Lionel  I.  Hammond,  Henry 
Heise,  and  Joseph  Ziminski,  Jr.,  examined 
as  witnesses  at  the  contest,  had  given  false 
testimony  in  behalf  of  E.  B.  Kennedy  before 
the  officers  at  Bozeman  and  (13)  that  this 
false  testimony  and  other  testimony  found 
to  be  false  at  the  trial  in  the  district  court, 
influenced  and  controlled  the  officers  of  the 
Land  Department  In  making  their  decision. 
As  conclusions  of  law  the  court  held :  (1) 
That  E.  B.  Kennedy's  entry,  made  upon 
papers  executed  on  July  1,  1895,  was  void; 
(2)  that  the  purchase  of  the  allotment  of 
High  Nose  by  E.  B.  Kennedy  gave  him  no 
preferential  right  of  settlement;  (3)  that 
as  to  lot  5  of  section  34,  both  E.  B.  Kennedy 
and  the  defendant  were  trespassers  up  to- 
October  14,  1895,  the  date  at  which  the  re- 
linquishment of  High  Nose  became  opera- 
tive, since  the  said  relinquishment  was  in- 
effective until  approved  by  the  Secretary  of 
the  Interior;  (4)  that,  since  the  defendant 
was  the  prior  legal  .settler,  the  officers  of  the 
Land  Department  misconstrued  and  misap- 
plied the  law  to  the  facts  found  by  them; 
(5)  that  E.  B.  Kennedy,  at  the  time  of  his 
death,  was  holding  the  title  to  lot  5,  section 
34,  and  the  N.  W.  %  of  the  N.  W.  %  of  sec- 
tion 35,  as  Involuntary  trustee  of  the  de- 
fendant, and  that  the  plaintltT,  his  admin- 
istratrix, was  holding  the  same  as  his  suc- 
cessor as  such  Involuntary  trustee;  and  (Gi 
that  the  defendant  was  entitled  to  a  Judg- 
ment requiring  the  plaintiff  as  administra- 
trix of  B.  B.  Kennedy,  deceased,  to  convey 
to  the  defendant  by  deed  the  legal  title  to 
the  land  so  described,  upon  bis  payment 
Into  court  for  the  use  and  benefit  of  the  es- 
tate of  B.  B.  Kennedy,  the  reasonable  value 
of  the  Improvements  placed  by  Kennedy  on 
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the  lands,  and  upon  bts  further  payment  for 
the  same  purijose  of  the  sums  of  money 
paid  by  said  Kennedy  In  making  his  entry 
and  final  proof  for  patent.  These  sums  hav- 
ing been  ascertained  under  a  reference  order- 
ed for  that  puri>ose  and  paid  into  court. 
Judgment  was  entered  as  heretofore  stated 
in  favor  of  defendant.  Though  requested  to 
do  so.  the  court  refused  to  find  that  Kennedy 
procured  any  person  or  persons  to  give  false 
testimony  in  his  behalf  at  the  hearing  of 
the  contest,  or  that  Kennedy,  or  his  agents 
In  any  manner  prevented  defendant  from 
fully  presenting  his  case  at  said  hearing. 

The  questions  submitted  for  decision  are: 
(1)  Does  the  evidence  Justify  findings  1,  2, 
3,  and  4;  (2)  can  the  judgment  be  sustain- 
ed upon  the  other  findings  of  fact  made  by 
the  court;  and  (3)  did  the  officers  of  the 
T>and  Department  misconstrue  and  misapply 
the  law  to  the  facts  found  by  them? 

1.  A  careful  examination  of  the  record 
falls  to  reveal  any  substantial  evidence  to 
support  the  first  four  findings.  The  witness 
Shock  waa  taken  from  Billings,  Yellowstone 
county,  near  where  the  land  In  controversy 
lies,  to  Bozeman  by  Kenne<ly  to  testify  in 
bis  behalf  as  to  the  fact  of  the  existence  of 
the  Indian  fence  and  its  condition  at  the  time 
of  the  defendant's  alleged  settlement.  Upon 
Inquiry  of  him,  Kennedy  found  that  he  would 
not  testify  as  It  was  thought.  He  thereupon 
paid  him  his  expenses  and  sent  him  back  to 
Billings,  telling  him  that  be  did  not  want 
defendant  to  get  hold  of  him.  There  is 
nothing  to  show  that  the  defendant  at  that 
time  knew  anything  of  Shock,  or  what  he 
■would  state,  or  that  he  could  not  have  had 
bis  testimony  had  he  so  desired.  Kennedy 
used  no  improper  influence  upon  the  witness. 
Unless  It  be  the  law  that  one  party  to  a 
controversy  is  bound  to  discover  witnesses 
to  his  adversary  to  his  own  detriment,  then 
Kennedy  did  no  wrong  In  paying  this  wit- 
ness and  discharging  him.  We  hold  that 
Keimedy  was  In  no  wise  bound  to  discover 
the  existence  of  Shock,  or  to  reveal  to  the 
defendant  what  Shock  would  testify  to.  At 
such  hearings  witnesses  appear,  if  at  all, 
voluntarily  at  the  request  of  the  party  who 
pays  their  expenses.  Kennedy  was  not  re- 
quired to  use  his  Influence  to  detain  this  or 
any  other  witness,  or  to  pay  his  expenses 
for  the  advantage  of  the  defendant  After 
the  contest  arose.  Burton  and  Miller  were 
arrested  by  the  federal  authorities  at  the  in- 
stance of  Steele,  the  reservation  farmer,  for 
trespassing  upon  the  reservation.  They  were 
committed  for  trial  in  the  United  States 
court  at  Helena.  Both  were  indicted  by  a 
grand  Jtiry.  I'pon  a  trial  Burton  was  con- 
victed and  fined,  but  Miller  was  acquitted. 
Both  were  in  jail  at  Helena  at  the  time  of 
the  hearing  at  Bozeman.  Assuming  that 
the  evidence  could  not  have  bepn  obtained 
by  deposition,  and  that  the  defendant  was 
not  guilty  of  negligence  in  failing  to  pro- 
cure it,  there  is  nothing  to  show  that  Ken- 


nedy instigated  their  arrest  or  that  the  mo- 
tive actuating  Steele  in  procuring  it,  was  to 
aid  Kennedy.  Kennedy  and  Steele  were 
intimate.  Both  were  witnesses  at  the  trial 
of  Burton  and  Miller,  as  well  as  at  the  trial 
of  the  contest.  But  this  fact,  standing  alone, 
furnishes  no  substantial  ground  for  a  finding 
that  the  two  were  engaged  In  a  criminal 
conspiracy  to  procure  a  conviction  of  these 
witnesses  and  thus  prevent  the  defendant 
from  using  their  evidence.  If  it  be  a  fact 
that  they  entered  into  and  were  partially 
successful  in  can'ying  out  such  a  conspiracy, 
it  was  not  established  by  anything  in  this 
record. 

The  same  may  be  said  of  the  fourth  finding. 
Beyond  the  fact  tlmt  Steele  and  Kennedy 
were  friendly,  and  that  Steele  aided  Kennedy 
in  any  way  he  could  to  establish  bis  claim, 
there  is  no  substantial  proof  that  they  ex- 
pressly or  impliedly  agreed  to  defraud  tlie 
defendant.  While  it  does  appear  that  Steele 
at  the  instance  of  Kennedy  removed  other 
persons  from  portions  of  the  allotted  land, 
be  did  not  remove  the  defendant  from  his 
alleged  claim  even  though  defendant  was 
himself  from  the  time  he  made  his  settle- 
ment, according  to  his  own  admission,  a 
trespasser  upon  lot  5  in  section  34. 

2.  The  remaining  findings  are,  in  our  opin- 
ion, wholly  immaterial.  The  court  finds  that 
Kennedy  and  the  other  witnesses  named 
swore  falsely  at  the  trial  of  the  contest, 
Kennedy  as  to  the  death  of  High  Nose,  and 
the  other  witnesses,  as  appears  from  an  ex- 
amination of  their  testimony,  as  to  the  ar- 
rangement between  the  defendant  and  the 
Indians  High  Nose  and  Rivers,  and  as  to  the 
ownership  and  character  of  the  fence  which 
defendant  claims  that  be  built  as  a  part 
of  his  Improvements.  The  Land  Department 
of  the  federal  government  is  the  tribunal 
specially  designated  by  law  to  receive  and 
consider  the  evidence  and  thereupon  deter- 
mine the  rights  growing  out  of  settlements 
upon  public  lands,  with  a  purpose  to  secure 
them  to  those  who  have  complied  with  the 
laws  regulating  the  disposition  of  them.  If 
its  officers  err  In  the  interpretation  of  the 
law  applicable  to  the  facts  presented,  or  a 
fraud  is  practiced  by  one  rival  claimant  upon 
the  other  by  which  the  latter  is  deprived  of 
his  right,  or  if  the  officers  themselves  are 
chargeable  with  fraudulent  practices  which 
liave  resulted  in  their  granting  title  to  the 
wrong  party,  their  action  may  be  reviewed 
and  annulled  by  a  court  of  equity  at  the  in- 
stance of  the  aggrieved  claimant,  and  the 
wrongful  holder  of  the  title  may  be  compelled 
to  surrender  it.  But  for  mere  errors  of  judg- 
ment upon  the  weight  of  tlie  evidence  produ- 
ced before  them  in  any  case,  the  only  remedy 
is  by  appeal  from  one  officer  to  another  of 
the  department.  Upon  such  questions  their 
rulings  are  final  and  conclusive  upon  all 
courts  whatKoever.  Tiie.se  fimdamental  rtiles 
have  l)een  settled  by  many  decisions  of  the 
I  Supreme  Court  of  the  United  States  and  have 
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frequently  been  recognized  and  applied  by 
this  court.  Bagnell  v.  Broderlck,  13  Pet. 
(U.  S.)  436,  10  L.  Ed.  235;  .Tohnaon  v.  Tow- 
sley,  80  U.  S.  72,  20  L.  Ed.  483;  St.  I^uls 
Smelting  Co.  v.  Kemp.  104  U.  S.  036,  26  L. 
Ed.  873;  Shepley  v.  Cowan,  91  U.  S.  340, 
23  L.  Ed.  424;  Qulnby  v.  Conlan.  104  U.  S. 
420,  26  L.  Ed.  800;  Silver  Bow  M.  &  M.  Co. 
V.  Clark,  5  Mont.  378,  5  Pac.  570;  Colbum 
V.  Northern  Pac.  R.  R.  Co.,  13  Mont.  476,  34 
Pac.  1017;  Moore  v.  Xorthcm  Pac.  R.  R.  Co., 
18  Mont  290,  45  Pac.  213;  Power  v.  Sla,  24 
Mont  243,  61  Pac.  468;  Small  v.  Rakestraw, 
28  Mont  413,  72  Pac.  746,  104  Am.  St  Rep. 
691. 

It  Is  also  as  well  settled  by  the  adjudicat- 
ed cases  and  text-writers  that  the  fraud  In 
respect  to  which  relief  will  be  granted  In 
any  case  must  have  been  practiced  upon  the 
unsuccessful  party,  with  the  result  that  he 
has  been  prevented  from  fully  and  fairly 
presenting  his  case  for  consideration.  In 
short,  the  situation  In  the  case  must  have  been 
such  that  there  has  never  been  a  decision  In 
a  real  contest  over  the  matter  in  controversy. 
The  fraud  must  have  been  extrinsic  and  col- 
lateral to  the  matter  tried  by  the  department, 
and  not  In  a  matter  tried  upon  its  merits  and 
ui)on  which  the  decision  was  rendered.  Unit- 
ed States  V.  Throckmorton.  98  U.  S.  01.  25 
Ij.  Ed.  93 ;  Vance  v.  Burbank,  101  U.  S.  514, 
23  L.  Ed.  92.0;  Lee  v.  Johnson,  116  U.  S.  48, 
•5  Sup.  Ct  249,  29  L.  Ed.  570;  Thornton  v. 
Peery  (Okl.)  54  Pac.  649;  Cagle  v.  Dimham 
(Wash.)  78  Pac.  561.  United  States  v. 
Throckmorton,  supra,  was  a  suit  brought  to 
set  aside  and  declare  void  a  confirmation  by 
the  board  of  land  commissioners  of  private 
land  claims  of  California,  of  a  claim  of  one 
Kichardson  under  a  Mexican  grant  The 
ground  of  the  action  was  that  the  decision  of 
the  board  had  been  obtained  by  fraud.  The 
specific  fraud  alleged  was  that  Richardson 
had  obtained  from  Mlcheltorena,  the  former 
political  chief  of  California  under  the  Mexi- 
can government,  a  grant  to  the  lands  In  con- 
troversy falsely  and  fraudulently  antedated 
so  as  to  impose  on  the  commissioners  the  be- 
lief that  It  had  been  made  at  a  time  -when 
Mlcheltorena  had  power  to  make  It  It  was 
alleged  that  perjured  depositions  were  pro- 
cured and  filed  along  with  the  fraudulent 
grant.  The  court.  In  deciding  the  case,  adopt- 
ed the  view,  and  correctly,  we  think,  that 
cases  arising  out  of  controversies  over  public 
lands  and  Involving  the  validity  of  determi- 
nations of  the  officers  of  the  land  department, 
are  governed  by  the  principles  applicable  to 
ordinary  suits  in  equity  brought  to  set  aside 
judgments  obtained  by  fraud.  It  states  the 
general  rule  thus:  "If  the  court  has  been 
mistaken  In  the  law,  there  Is  a  remedy  by 
writ  of  error.  If  the  jury  has  been  mis- 
taken in  the  facts,  there  Is  the  same  remedy 
by  motion  for  new  trial.  If  there  has  been 
evidence  discovered  since  the  trial,  a  motion 
for  a  new  trial  will  give  appropriate  relief. 
But  all  these  are  parts  of  the  same  proceed- 


ing, relief  Is  given  In  the  same  suit  and  the 
party  Is  not  vexed  by  another  suit  for  the 
same  matter.  So,  In  a  suit  In  chancery,  on 
proper  showing,  a  rehearing  Is  granted.  If 
the  Injury  complained  of  is  an  erroneous  de- 
cision, an  appeal  to  a  higher  court  gives 
opportunity  to  correct  the  error.  If  new  evi- 
dence Is  discovered  after  the  decree  has  be- 
come final,  a  bill  of  review  on  that  ground 
may  be  filed  within  the  rules  prescribed  by 
law  on  that  subject.  Here,  again,  these  pro- 
ceedings are  all  part  of  the  same  suit,  and 
the  rule  framed  for  the  repose  of  society, 
'Interest  relpublloe  ut  sit  finis  lltium'  is  not 
violated.  But  there  Is  an  admitted  excep- 
tion to  this  general  rule,  in  cases  where,  by 
reason  of  some  thing  done  by  the  successful 
party  to  a  suit,  there  was.  In  fact,  no  ad- 
versary trial  or  dec-islon  of  the  issue  in  the 
case.  Where  the  imsuccessf  ul  party  has  beet 
prevented  from  exhibiting  fully  his  case,  by 
fraud  or  deception  practiced  on  him  by  his 
opponent,  as  by  keeping  him  away  from 
court,  (byl  a  false  promise  of  a  compromise: 
or  where  the  defendant  never  had  knowledge 
of  the  suit  being  kept  in  Ignorance  by  the 
acts  of  the  plaintiff;  or  where  an  attorney 
fraudulently  or  without  authority  assumes  to 
represent  a  party  and  connives  at  his  defeat; 
or  where  the  attorney  regularly  employed 
corruptly  sells  out  his  client's  Interest  to 
the  other  side,  these  and  similar  cases  which 
show  that  there  has  never  been  a  real  con- 
test In  the  trial  or  hearing  of  the  case,  are 
reasons  for  which  a  new  suit  may  be  su.s- 
tained  to  set  aside  and  annul  tlie  former 
judgment  or  decree,  and  open  the  case  for  a 
new  and  fair  hearing.  •  *  •  On  the  other 
hand,  the  doctrine  is  equally  well  settled  that 
the  court  will  not  set  aside  a  judgment  be- 
cause It  was  founded  on  a  fraudulent  In- 
strument, or  perjured  evidence,  or  for  any 
matter  which  was  actually  presented  and 
considered  in  the  judgment  assailed." 

In  A'ance  v.  Burbank.  supra.  It  Is  said  In 
the  same  connection:  "The  appropriate  of- 
ficers of  the  Land  Department  have  been 
constituted  a  special  tribunal  to  decide  such 
questions,  and  their  decisions  are  final  to  the 
same  extent  that  those  of  other  judicial  or 
quasi  judicial  tribunals  are.  It  has  also  been 
settled  that  the  fraud  in  respect  to  which  re- 
lief will  l)e  granted  In  this  class  of  cases, 
must  l)e  such  as  has  been  practiced  on  the 
unsuccessful  party  and  prevented  him  from 
exhibiting  his  case  fully  to  the  department 
so  that  It  may  properly  be  said  tliat  there 
has  never  been  a  decision  In  a  real  contest 
al>ont  the  subject-matter  of  Inquiry.  False 
testimony  or  forged  documents  even  are  not 
enough.  If  the  disputwl  matter  has  actually 
been  presented  to  or  considered  b.v  the  ap- 
propriate tribunal."  Apiin,  In  Quinby  v. 
Conlan,  supra,  the  court  tlirongh  Mr.  Justice 
Field  said:  "For  mere  errors  of  judgment, 
as  to  the  weight  of  evidence  on  these  sub- 
jects. l)y  any  of  the  suliordlnate  officers,  the 
only  remedy  is  by  an  aijpeal  to  his  superior 
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of  the  department  The  eonrts  cannot  exer- 
cise any  direct  appellate  Jnriadictlon  over  the 
nUlnga  of  those  offlcen,  or  of  their  raperlor 
in  the  department  In  snch  matters,  nor  can 
they  reverse  or  correct  them  in  a  collateral 
proceeding  between  private  parties.  In  this 
case  the  allegation  that  false  and  frandnlent 
representations,  as  to  the  settlement  of  the 
plaintiff,  were  made  to  the  ofBcers  of  the 
Land  Department,  is  negatived  by  the  finding 
of  the  court  It  would  lead  to  endless  Iiti> 
gatlon  and  be  fruitful  of  evil  if  a  supervisory 
power  were  vested  in  the  courts  over  the 
action  of  the  numerous  officers  of  the  Land 
Department  on  mere  questions  of  fact  pre- 
sented for  their  determination.  It  is  only 
when  those  officers  have  misconstrued  the 
law  applicable  to  the  case,  as  established 
before  the  department  and  thus  have  denied 
to  parties*  rights  which,  upon  a  correct  con- 
struction, would  have  been  conceded  to  them, 
or,  where  misrepresentations  and  fraud  have 
been  practiced,  necessarily  affecting  their 
Judgment  that  the  courts  can,  In  proper  pro- 
ceeding, interfere  and  refuse  to  give  effect  to 
their  action.  On  this  subject  we  have  re- 
peatedly and  with  emphasis  expressed  our  opin- 
ion, and  the  matter  should  be  deemed  settled. 
*  •  *  And  we  may  also  add  In  this  con- 
nection, tliat  the  misconstruction  of  the  law 
by  the  officers  of  the  department  which  will 
authorize  the  Interference  of  the  court  must 
be  clearly  manifest,  and  not  alleged  upon  a 
possible  finding  of  the  facts  from  the  evi- 
dence different  from  that  reached  by  them." 
The  rule  applicable  is  thus  stated  by  Mr. 
Herman  In  his  work  on  Estoppel  and  Res 
Judicata:  "Sec.  305.  In  every  litigated 
case  where  the  interests  involved  are  large 
there  Is  generally  eonfilctlng  evidence.  Wit- 
nesses looking  at  the  same  transaction  from 
different  standpoints  give  different  accounts 
of  It.  The  statements  of  some  are  un- 
consciously affected  by  their  wishes,  hopes  or 
prejudices.  Some,  from  defective  recollec- 
tion, win  blend  what  they  themselves  saw 
or  heard  with  what  they  have  received  from 
the  narration  of  others.  Uncertainty  as  to 
the  truth  in  a  contested  case  will  thus  arise 
from  the  imperfection  of  human  testimony. 
In  addition  to  this  source  of  uncertainty  may 
be  added  the  possibility  of  the  perjury  of 
witnesses  and  the  fabrication  of  documents. 
The  cupidity  of  some  and  the  corruption  of 
others  may  lead  to  the  use  of  the  culpable 
means  of  gaining  a  cause.  But  every  liti- 
gant enters  upon  the  trial  of  a  cause  knowing 
not  merely  the  uncertainty  of  human  testi- 
mony when  honestly  given,  but  that  if  he 
has  an  unscrupulous  antagonist  he  may 
have  to  encounter  fraud  of  this  character. 
He  takes  the  chances  of  establishing  his  case 
by  opposing  testimony,  and  by  subjecting  his 
opponent's  witnesses  to  the  scrutiny  of  a 
certain  cross-examination.  The  case  is  not 
the  less  tried  on  Its  merits,  and  the  Judg- 
ment rendered  la  none  the  less  conclusive,  by 


reason  of  the  false  testimony  proauced. 
Thna,  if  an  action  be  brought  upon  a  promia- 
sory  note,  and  issue  be  Joined  on  its  execu- 
tion, and  Judgment  go  for  the  plaintiff,  and 
there  is  no  appeal,  or  if  an  appeal  be  taken 
and  the  Judgment  be  affirmed,  the  Judgment 
is  conclusive  between  the  parties,  although, 
In  fact  the  note  may  have  been  forged,  and 
the  witnesses  who  proved  its  execution  may 
have  committed  perjury  in  their  testimony. 
The  rules  of  evidence,  the  croes-examinatlon 
of  witnesses,  and  the  fear  of  criminal  prose- 
cution with  the  production  of  counter  testi- 
mony, constitute  the  only  security  afforded 
by  law  to  litigants  in  such  cases.  A  court  ot 
equity  could  not  afterward  Interfere  upon 
an  allegation  of  the  forgery  and  false  testi- 
mony, for  that  would  be  to  reopen  the  case 
to  a  trial  upon  the  execution  of  the  note, 
which  bad  already  been  sub  Judice  and 
passed  Into  Judgment"  The  following  cases 
illustrate  application  of  the  rule:  Kent  ▼. 
Rlcards,  8  Md.  Ch.  892:  Wierlch  v.  Dezoya, 
2  Gliman  (IH.)  885;  De  Louis  ▼.  Meek.  2  O. 
Greene  (Iowa)  65,  CO  Am.  Dec.  481;  Pearce 
V.  OIney,  20  Conn.  644;  Smith  v.  Lowry,  1 
Johns.  Ch.  (N.  Y.)  320;  Ross  ▼.  Wood,  70  N. 
y.  8;  Pico  V.  Cohn,  91  Cal.  129.  25  Pac.  970, 
27  Pac.  537,  13  L.  R.  A.  336,  25  Am.  St  Rep. 
1B9.  See,  also,  Hukm.  Chand.  on  Res  Judi- 
cata, i  480  et  seq. 

In  the  case  at  bar  the  frand  npon  which 
the  court  permitted  the  defendant  to  recovw 
is  Inferred  from  the  fact  that  false  testimony 
was  given  at  the  contest  as  to  the  character 
of  the  defendant's  entry  upon  the  land  in 
controversy.  As  we  have  seen  from  an  ex- 
amination of  the  cases  cited,  this  is  not  such 
frand  as  will  Justify  the  Interference  of  a 
court  of  equity.  The  possibility  of  the  pres- 
ence of  perjury  at  any  controversy  in  courts 
is  always  to  be  anticipated,  and  when  a  party 
is  awarded  a  trial,  he  must  be  prepared  to 
meet  and  expose  it  then  and  there.  The  very 
object  of  the  trial  is  to  ascertain  the  truth 
from  conflicting  evidence,  and  necessarily  tb« 
result  of  the  investigation  Is  a  determination 
of  the  truth  or  falsity  of  the  story  of  every 
witness  who  has  testifled.  The  ^al  Is  the 
complaining  party's  opportunity  to  make  the 
truth  appear,  and  if  tie  fails,  being  overborne 
by  perjured  testimony,  he  is  unfortunate  but 
nevertheless  without  remedy.  Pico  v.  Cohn, 
supra.  This  seems  to  be  a  harsh  rule,  but 
any  other  would  promote  endless  litigation 
and  open  the  door  to  even  greater  fraud  by 
encoura^^ing  litigants  to  attempt  to  set  aside 
Judgments  after  the  evidence  upon  which 
they  rest  has  been  destroyed  or  lost  by  lapse 
of  time.  The  cases  of  Pico  v.  Cohn,  Smith 
V.  Lowry  and  Ross  v.  Wood,  supra,  are  di- 
rectly in  point  and  we  think  state  the  cor- 
rect rule.  Under  the  rule  established  by  the 
authorities,  although  the  finding  that  Ken- 
nedy and  his  witnesses  swore  falsely  at  the 
contest  at  Bozeman  be  ever  so  well  estab- 
lished by  the  proof,  nevei-tbeless  It  Is  wholly 
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immaterlul  and  does  not  warrant  the  Jndg- 
ment  of  the  district  court  Nor  does  tbe 
fact  that  tbe  court  found  upon  the  evidence 
that  the  settlement  of  defendant  was  prior 
to  that  of  Kennedy.  But,  conceding  tbe  rule 
to  be  that  a  Judgment  mny  be  overturned  on 
tbe  ground  alleged,  the  allegations  and  proofa 
offered  must  be  something  more  than  a  mere  re- 
hearing upon  substantially  the  same  case  sub- 
mitted at  the  hearing  which  resulted  in  the 
Judgment  complained  of.  Here  nothing  Is 
presented  for  determination  other  than  the 
question  decided  by  the  Land  Department,  to 
wit:  the  truth  of  the  statements  of  the  wit- 
nesses who  testlfled  at  the  hearing.  It  Is 
true  that  some  additional  witnesses  testlfled 
In  the  district  court,  but  their  testimony  was 
entirely  cumulative  and  Impeaching  In  char- 
acter, and  upon  this  feature  of  the  case  the 
findings  and  judgment  of  the  district  court 
are  the  result  of  a  different  conclusion 
reached  upon  practically  the  same  facts  sub- 
mitted to  the  Land  Department.  Said  Mr. 
Justice  Field  in  Lee  v.  Johnson,  supra:  "A 
Judicial  Inquiry  as  to  the  correctness  of  sacb 
conclusions  would  encroach  upon  a  Juris- 
diction which  Congress  has  devolved  ex- 
clusively upon  the  department  It  Is  only 
when  fraud  and  imposition  have  prevented 
the  unsuccessful  party  In  a  contest  from  fully 
presenting  his  case,  or  the  officers  from  fully 
considering  it  that  a  court  will  look  Into  the 
evidence." 

8.  Nor  do  we  think  that  the  officers  of  the 
Land  Department  misconstrued  or  misapplied 
the  law  to  the  facts  found  by  them.  The 
determinative  fact  found  was  tiie  priority  of 
Kennedy's  settlement  So  far  as  concerns 
Us  entry  upon  the  N.  W.  %  of  the  N.  W.  \i 
of  section  35,  It  was  lawful.  The  finding 
that  he  was  there  first  was  binding  upon  the 
district  court  even  though,  if  the  matter  had 
been  submitted  as  an  original  question,  that 
court  might  have  found  otherwise,  as  it  did. 
This  fact  having  been  established,  the  de- 
cision of  the  department  that  the  record 
entry  made  at  tbe  land  office  was  not  void 
but  amendable,  did  not  prejudice  the  defend- 
ant in  any  way,  for  It  did  not  deprive  him 
of  any  right  Under  thecircumstanceshebad 
BO  right  of  entry,  and  the  condttloa  of  the 


record  was  for  this  reason  «  question  solely 
for  the  government,  and  if  these  officers 
wrongly  decided  it  this  fact  fumlBhed  no 
ground  for  complaint  by  defendant  The  In- 
dividual citizen  has  no  right  to  complain  if 
the  government  is  willing  that  Kennedy's 
heirs  retain  the  land  which  he  obtained  with- 
out strict  compliance  with  tbe  law  and  tbe 
rules  of  the  department.  Nor  does  it  matter 
that  tbe  entry  was  not  in  fact  amended  by 
the  local  officers,  as  was  suggested  by  the 
Secretary  of  the  Interior  In  bis  opinion. 

For  the  same  reason  the  defendant  cannot 
complain  of  the  decision  that  the  entry  was 
not  void  for  that  Kennedy  was  a  trespasser 
upon  lot  6,  section  34,  or  that  he  bad  superior 
equities  by  reason  of  bis  jiurcbase  of  the 
High  Nose  allotment  Whether  this  latter 
conclusion  was  reached  by  Ignoring  the  tres- 
pass or  upon  the  theory  that  his  occupancy 
of  the  allotment  originally  wrongful,  was 
made  good  from  its  inception  by  relation,  by 
the  approval  and  recognition  of  the  relin- 
quishment on  October  14,  1895,  It  furnishes 
the  defendant  no  gronnd  to  complain.  In 
any  event  if  Kennedy's  occupancy  of  lot  5, 
section  34,  was  wrongful,  tbe  defendant  can- 
not be  heard  to  say  that  his  alleged  occupan- 
cy was  of  any  higher  character.  But  how- 
ever this  may  be,  the  disposition  of  this  mat- 
ter was  for  the  government  snd  defendant 
has  no  ground  to  complain  that  an  over- 
sight on  the  part  of  the  officers  of  the  govern- 
ment deprived  him  of  any  right  when,  as  a 
matter  of  fact  be  had  no  right  Tbe  district 
court  we  think,  was  In  error  In  deciding 
the  case  as  it  did.  At  tbe  close  of  defend- 
ant's evidence  the  plaintiff  requested  the 
court  to  find  In  her  favor.  This  it  should 
have  done,  since  the  defendant  did  not  make 
out  a  case  upon  which  be  was  entitled  to  re- 
cover. 

Tbe  judgment  and  order  are,  therefore,  re- 
versed, and  the  cause  is  remanded  to  be  pro- 
ceeded with  in  accordance  with  the  sugges- 
tions herein. 

Reversed  and  remanded. 

HOLLOWAT,  J.,  concurs.  MILBURN,  J, 
not  having  been  present  at  the  argument, 
takes  no  part  in  this  decision. 
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STATE  ex  rel.  YOUNG  t.  SUPERIOR 
COURT  OF  KING  COUNTY  et  al. 
(Supreme  Court  of  Washington.    July  7,  1906.) 
Cebtiorabi— Tkmpobaby  Injunction— Disso- 
lution—Review. 

Under  Ballinger's  Ann.  Codes  &  St.  i 
OoOO,  aub<l.  3.  allowing  an  appeal  from  an  order 
vat-ating  a  temporary  injunction  in  case  the 
court  shall  have  found  on  the  hearing  that  the 
party  against  whom  the  injunction  was  sought 
was  insolvent,  an  order  dissolving  a  temporary 
injunction  on  motion,  where  the  court  made  no 
finding  as  to  defendant's  insolvency,  was  not 
reviewable  on  certiorari. 

Certiorari  by  the  state,  on  relation  of  J.  L. 
Young,  against  the  superior  court  of  King 
county  and  another,  to  review  an  order  vacat- 
ing a  temporary  injunction  restraining  the 
city  of  Columbia  from  grading  one  of  its 
streets  to  the  damage  of  relator's  abutting 
property.    Writ  dlscliarged. 

Willett  &  Willett,  for  relator.  Anthony 
M.  Amtson,  Arthur  P.  Redman,  and  F.  A. 
Uilman,  for  respondents. 

RUDKIN,  J.  The  relator  brought  nn  ac- 
tion in  the  superior  court  of  King  cotinty  to 
restrain  the  city  of  Coluuibla  from  grading 
one  of  the  city  street?,  upon  the  ground  that 
such  grade  would  damage  the  relator's  abut- 
ting property,  and  such  damage  had  not  been 
ascertained  or  paid  In  the  mode  required  by 
the  Constitution.  A  hearing  w^as  had  on  a 
motion  for  a  temporary  Injunction,  after 
notice,  and  upon  such  hearing  the  applica- 
tion was  denied.  The  relator  thereupon  ap- 
plied to  this  court  for  a  writ  of  review  to 
review  the  order  denying  the  motion  for  a 
temporary  Injunction.  The  writ  was  al- 
lowed, and  the  entire  record  Is  now  before  us. 

The  first  question  for  consideration  Is: 
Should  the  writ  of  review  issue  in  a  case  such 
as  this?  "Independen*  of  legislation,  and  up- 
on principle  as  well  as  authority,  It  Is  be- 
lieved that  the  doctrine  Is  that  an  order  either 
granting  or  refusing  a  preliminary  injunction, 
being  merely  an  interlocutory  order  made 
during  the  progress  of  the  case,  does  not 
partake  of  the  nature  of  a  final  judgment 
or  decree  to  such  an  extent  as  to  warrant  an 
appeal  therefrom,  or  to  justify  a  court  of 
review  In  revising  the  action  of  the  inferior 
court  upon  such  question."  3  High  on  In- 
junctions, j)  1(593.  "The  Issuance  of  a  prelim- 
inary injunction,  which  will  put  restraints 
upon  the  defendant  before  the  rights  of  the 
parties  have  been  fully  investigated  and  tried, 
rests  solely  In  the  discretion  of  the  chancellor, 
and  as  a  general  rule  his  action  in  ordering 
or  denying  a  preliminary  injunction  will  not 
be  reviewed  on  appeal  or  otherwise  con- 
trolled." 10  Enc.  of  PI.  &  Pr.  p.  98.3.  The 
Leglslattires  of  many  of  the  states  have 
provided  for  appeals  In  such  cases  In  one 
form  or  another.  Balllnger's  Ann.  Codes  & 
St.  8  «y500,  subd.  3,  allows  an  appeal  "from 
any  order  granting  or  denying  a  motion  for 
a  temporary  iujtmctlon,  heard  upon  notice 


to  the  adverse  party,  and  from  any  order 
vacating  or  refusing  to  vacate  a  temporary 
Injunction:  Provided,  that  no  appeals  shall 
be  allowed  from  any  order  denying  a  motion 
for  a  temporary  injunction  or  vacating  a  tem- 
porary Injunction,  unless  the  judge  of  the 
superior  court  shall  have  found,  upon  the 
bearing,  that  the  party  against  whom  the 
injunction  was  sought  was  insolvent."  There 
Is  no  finding  of  insolvency  In  this  case,  and  it 
is  conceded  that  no  appeal  would  lie.  Colby 
V.  Spokane,  12  Wash.  690,  42  Pac.  112; 
Anderson  v.  McGregor,  36  Wash.  124,  78 
Pac.  77«. 

Why  did  the  Legislature  deny  an  appeal, 
except  In  cases  of  Insolvency?  It  seems  to 
us  the  reason  is  obvious.  It  was  not  because 
the  legislature  had  already  provided  another 
method  for  the  review  of  such  orders,  nor 
because  it  contemplated  a  different  method 
of  review  In  the  future,  but  because  it  deemed 
an  appeal  from  the  final  Judgment,  or  an 
action  at  law  for  damages,  an  adequate 
remedy  In  such  cases.  In  other  words,  It  is 
plain  to  us  that  the  Legislature  intended 
that  such  orders  should  not  be  subject  to 
review  in  this  court  In  any  form,  except  on 
appeal  from  the  final  Judgment.  The  power 
of  this  court  to  review  interlocutory  orders 
and  the  method  of  review  are  purely  statu- 
tory, and,  when  It  is  apparent  that  the 
Legislature  Intended  that  a  particular  order 
should  not  be  subject  to  review  here,  we  are 
entirely  without  Jurisdiction  In  the  premises. 
The  relator  contends,  however,  that  consti- 
tutional questions  are  involved  in  this  case, 
and  that  a  different  rule  applies.  It  is  true 
the  relator  based  bis  right  of  action  in  the 
court  below  upon  the  ground  that  the  defend- 
ant was  about  to  damage  his  property  in  vio- 
lation of  the  Constitution  of  the  state,  but 
it  is  equally  true  that  this  claim  has  been 
denied  by  a  court  of  conijietent  jurisdic- 
tion. Unless  the  law  otherwise  provides, 
property  rights  which  are  safeguarded  by  the 
Constitution  do  not  stand  upon  a  different 
footing  from  property  rights  which  are  safe- 
guarded by  the  common  or  statute  law.  All 
such  rights  are  protected  by  the  same  courts 
and  by  the  same  procedure.  In  support  of 
this  contention,  the  relator  cited  State  ex  rel. 
Smith  V.  Superior  Court,  26  Wash.  278,  60 
Pac.  385;  but  we  think  that  case  Is  readily 
distinguished  from  the  case  at  bar.  The 
court  there  had  under  review  an  order  of 
the  superior  court  which  permitted  the  de- 
fendant to  damage  the  relator's  property  and 
substituted  a  bond  for  the  damages  which 
the  Constitution  declares  must  be  paid  In  ad- 
vance. The  order  was  to  all  intents  and 
purposes  a  final  order,  and  the  right  of  re- 
view in  such  cases  is  governed  by  entirely 
different  principles.  In  State  ex  rel.  Barnard 
V.  Board  of  Education.  19  Wash.  8.  o2  Pac. 
317,  40  L.  R.  A.  317,  67  Am.  St.  Rep.  706,  the 
writ  was  Issued  In  aid  of  the  appellate  jur- 
isdiction of  this  court,  and  the  decision  has 
no   application.    In    State   ex   rel.    Cauu   v. 
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Moore,  23  Wash.  2TC,  82  Pae.  7C9,  the  writ 
>vas  issued  to  review  a  final  judgmeut.  In 
Rwope  V.  Seattle,  35  Wash.  00,  76  Pac.  517, 
this  court  reviewed  the  action  of  the  superior 
-court  in  requiring  an  additional  bond  to  be 
filed  as  a  condition  precedent  to  the  contin- 
uance of  a  touiiiorary  Injunction.  It  niu=t 
he  confessed  that  the  de<'isiou  In  that  case 
tends  to  sustain  the  contention  of  the  relator 
here.  If  we  may  review  the  action  of  the 
superior  court  in  fixing  the  amount  of  the 
bond  on  an  application  for  a  temjiorary  In- 
junction, there  would  seem  to  be  no  good  rea- 
son why  we  should  not  review  any  question 
of  law  or  fact  involved  in  the  application  In 
the  same  manner.  The  remedy  by  writ  of  re- 
view was  not  di«cu.s.sed  in  Swope  v.  Seattle 
further  than  to  cite  State  ex  rel.  Smith  v.  Su- 
perior Court,  supra,  and,  for  the  reasons  we 
have  stated,  we  do  not  think  that  the  Smith 
<."ase  sustains  the  concln"-Ion  announced  In  the 
.Swope  Case.  But.  however  this  may  be.  af- 
ter further  consideration,  we  are  satisfied 
that  the  Legislature  never  intended  that 
this  court  should  review  orders  denying  tem- 
porary injiuu-tions  in  this  manner,  and  the 
case  cited  will  no  longer  be  recognized  as 
authority  for  such  a  proceeding. 

We  do  not  propose  to  discuss  the  merits 
of  this  application,  but  we  think  the  case 
before  us  demonstrates  the  dangers  that  may 
arise  from  the  indiscriminate  exercise  of  the 
l»ower  to  issue  such  writs.  The  decision 
sought  to  be  reviewed  is  sui^tained  by  a  clear 
prejionderance  of  the  testimony.  There  is 
not  even  a  pretense  that  the  court  abused  Its 
discretion,  and  the  application  Is  wholly 
wdthout  merit.  Notwithstanding  thi«,  the 
relator  has  tied  the  hands  of  one  of  tbe  nm- 
nlcipalities  of  the  state  for  a  considerable 
length  of  time,  with  what  resulting  damage 
we  do  not  know.  The  municipality  has  no 
security  for  the  damage  sustained — not  even 
for  the  costs  In  this  court — and  we  must 
not  lose  sight  of  the  fact  that  both  parties 
to  tlip  controversy  have  rights  which  the 
<ourts  must  reKi)Oct.  This  court  has  afllrnied 
and  reaffirmed  tiie  doctrine  that  a  corporation 
cannot  damage  property  without  first  making 
compensation,  and  that  injunction  Is  the 
jirojier  remedy  to  protect  the  pi-operty  rlgiits 
of  tlie  citizen.  Whether  or  not  the  projierty 
owner  Is  entitled  fo  an  injunction  pi-esents 
solely  a  question  of  fact,  and  ordinarily  the 
superior  courts  may  be  relietl  on  to  protect 
the  constitutional  rights  of  the  citizen  until 
tlie  case  readies  this  court  by  appeal.  It 
is  true  thc-e  courts  mn.v  err  and  deprive  a 
party  of  his  constitutional  rights,  Imt,  for 
that  matter,  so  may  this  court.  Scott  v.  Mc- 
Xeal,  r>  Wash.  .•«!>.  31  Pac.  873,  34  Am.  St. 
Rep.  8<53.  This  is  one  of  the  inherent  defects 
in  every  judicial  s.vstcm.  There  is  always 
the  pos-slbility  of  eri-or  and  consequent  wrong 
and  injury,  until  the  conclusive  presiunption 
of  regularity  and  righteousness  attaches  to 
the  final  judgment  of  the  court  of  la.st  resort. 
But  this  affords   no   reason   why   appellate 


courts  should  Interpose  or  interfere  nntil 
ca?es  come  properly  before  them.  There  Is  a 
growing  tendencj-  among  attorneys  to  ask 
this  court,  by  means  of  some  extraordinary 
writ,  to  supervise  and  control  every  act  of  the 
trial  judge,  from  the  first  step  In  tbe  cause 
until  the  final  judgment  is  entered.  Such 
l)ractlce  tends  to  retard  rather  than  promote 
the  administration  of  justice  and  Is  not  to 
be  couunended. 

For  the  reasons  stated  the  writ  was  Im- 
providently  issued,  and  tbe  same  is  according- 
ly dismissed. 

MOUNT,  C.  J.,  and  DUXBAR.  ROOT, 
CROW,  HADLEY,  and  FULLERTON,  JJ, 
concur. 


STATE  ex  rel.  ROMAXO  v.  TAKET,  Judge. 
(Supreme  Court  of  Washington.    June  26,  1900.) 

1.  MANDAMrS— INTERKST   OK   REXATOB. 

Under  Bailinger's  Ann.  Codes  &  St.  S 
(KJOo,  permitting  any  person  to  make  complaint 
that  a  crime  has  been  committed,  a  person  wlio 
has  made  such  a  complaint  to  a  magistrate 
who  has  refused  to  act  has  a  sufficient  inter- 
est in  the  matter  to  entitle  him  to  institute 
mandamus  proceedings  to  compel  the  magistrate 
to  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Big.  Mandamus.  !S§  ."m.  .1(S.] 

2.  Cbimisal   Law— I'KELiMixABy  Complaint 
—Duty  of  Committing  Magistrate. 

Under  Ballinger's  Ann.  Codes  &  St.  {  eSS't. 
making  it  the  duty  of  a  magistrate,  when  com- 
plaint is  made  to  him  of  the  commission  of  a 
ciiniinal  ofFt-nse,  to  examine  the  complainant 
on  oath,  reduce  the  com]>laint  to  writing,  and 
issue  a  warrant,  if  It  shall  appear  that  any  of- 
fense has  been  committed,  it  is  tiie  duty  of  the 
magistrate  to  determiue  for  himself  whether  an 
offense  has  been  committpfl.  and  if  he  finds  this 
to  be  so  he  must  issue  a  warrant,  and  he  has 
no  right  to  turn  tbe  matter  of  the  issuance  of  a 
warrant  over  to  the  prosecuting  attorney  and 
refuse  to  act  on  the  ground  that  that  officer 
should  determine  whether  a  prosecution  should 
l>e  instituted. 

3.  Mandamus— Failure  to  Make  Return. 

Where,  on  application  for  mandamus,  no 
return  is  made  to  the  writ,  grounds  of  defense 
meroly  stated  in  resiJOndent's  brief  cannot  be 
considered. 

fEd.  Note, — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  $$  344-3.'>5.] 

4.  Same — Scope  of  Remedy— Compellino  Or- 
rioiAL  Action, 

While  the  Supreme  Court  cannot  by  man- 
damus control  the  exercise  of  judicial  discre- 
tion, it  has  power  to  compel  a  committing  majtis- 
trate  to  take  some  action  upon  a  complaint  pre- 
sented to  him  tending  to  show  the  commissioD 
of  a  crime. 

I  Ed.   Note. — For  cases  in  point,   see  vol.  3.3, 
Cent.  Dig.  Mandamus,  §  122.] 

o.  Same  —  Jubges   as   Committing    Magis- 
trates—.\rTiNa  OiTTSinE  OF  County. 

Const,  art.  4,  J  6.  declares  that  superior 
courts  "and  their  judges"  shall  have  authority 
to  i.ssue  certnin  writs,  and  section  23  providw 
that  court  commissioners  shall  have  the  same 
authority  as  "judges  of  superior  courts  at 
chambers."  Laws  381)1,  p.  1)2,  c.  ,54,  §  5,  pro- 
vides that  a  judge  may  exercise  out  of  court 
the  powers  expressly  conferred  upon  a  judge 
as  contradistinguished  from  a  court.    Ballinger's 
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Ann.  Codes  &  St.  J  C'lOO,  allows  appeals  from 
certain  determinations  by  tlie  superior  court  "or 
a  judge  thereof."  Section  <)<>S)5  provides  that 
any  person  may  make  a  complaint  to  a  justice 
of  the  peace  or  a  judge  of  the  superior  court 
that  a  criminal  offense  has  been  committed, 
and  that,  if  such  is  found  to  be  the  case,  a 
warrant  shall  issue.  Such  an  application  was 
made  to  a  visiting  judge  presiding  outside  the 
county  for  which  he  was  elected,  and  was  made 
to  him  in  his  capacity  as  committing  magistrate. 
The  judge  refused  to  issue  a  warrant  or  con- 
sider the  application  therefor  on  its  merits, 
and  mandamus  was  instituted  to  compel  him 
to  do  so.  Held  that,  as  under  the  statutory 
and  constitutional  provisions  quoted,  there  is  a 
distinction  between  a  court  and  the  judge  there- 
of, and  as  the  application  for  a  warrant  was 
made  to  the  judj;e,  as  such,  and  not  to  the 
court,  mandamus,  if  granted,  would  have  to  run 
against  the  judge  personally,  and  would  not 
issue  to  compel  him  to  leave  his  own  county 
and  go  to  another  for  the  sole  purpose  of  hear- 
ing the  application  for  a  warrant. 

Mandamns  proceedings  by  the  state  of 
Washington,  on  the  relation  of  Mntteo  Ro- 
mano, against  John  B.  Takey,  as  judge. 
Writ  denied. 

William  C.  Keith  (F.  R.  Conway,  of  coun- 
sel), for  plaintiff.  Kenneth  MacKlntosh,  for 
defendant. 

RTJDKIN,  J.  This  is  an  original  applica- 
tion for  a  writ  of  mandamus.  The  following 
facts  are  alleged  in  support  of  the  petition: 
That  on  the  26th  day  of  October,  1904,  the 
relator  was  tried  In  the  superior  court  of 
King  county  for  the  crime  of  assault  with  In- 
tent to  murder,  was  found  guilty  as  charged, 
and  sentenced  to  imprisonment  In  the  peni- 
tentiary at  hard  labor  for  the  term  of  14 
years,  and  that  the  judgment  of  conviction 
has  been  affirmed  by  this  court;  that  the 
relator  was  convicted  of  said  charge  solely  up- 
on the  testimony  of  Mrs.  Seuastian  Ucci  and 
Gonchetta  Rosetta,  who  testified  on  the  trial 
thereof  that  the  relator  had  admitted  and 
confessed  to  them  that  he  shot  and  cut 
Sebastian  Uccl,  the  prosecuting  witness  named 
in  the  information  upon  which  said  convic- 
tion was  had;  that  after  the  affirmance  by 
this  court  of  the  judgment  against  him  the 
relator  applied  to  the  prosecuting  attorney  of 
King  coimty  for  a  criminal  complaint,  char- 
ging the  said  Mrs.  Sebastian  Uccl  and 
Conchetta  Rosetta  with  the  crime  of  perjury, 
and  produced  before  said  prosecuting  attor- 
ney witnesses,  to  the  number  of  IS,  who  de- 
tailed to  said  officer  the  various  conversations 
had  with  said  Uccl  and  Rosetta  relative  to 
their  testimony  given  on  the  trial  of  the  re- 
lator on  said  charge,  in  which  conversations 
said  Ucci  and  Rosetta  admitted  that  they 
had  testified  falsely  In  the  matters  herein  set 
forth,  and  that  said  prosecuting  attorney  re- 
fused to  Issue  said  complaint,  or  to  permit 
one  to  be  Issued;  that  thereafter  the  re- 
lator presented  a  written  complaint,  charging 
said  Ucci  and  Rosetta  with  the  crime  of  per- 
jury, to  P.  V.  Davis,  one  of  the  justices  of 
the  peace  of  said  King  county,  and  produced 
before  said  justice  a  large  number  of  wit- 


nesses who  stgiilfled  their  willingness  to  tes- 
tify that  said  Uccl  and  Rosetta  had  told 
them  that  they  had  testified  falsely  on  the 
trial  of  the  relator  In  the  matters  complained 
of,  and  that  said  justice  of  the  peace  re- 
fused to  Issue  such  warrant,  stating  that  he 
would  not  interfere  with  the  action  of  the  pros- 
ecuting attorney  In  refusing  the  same;  that 
thereafter  the  relator  applied  to  rarlous  oth- 
er justices  of  the  pence  of  said  county  for 
such  warrant  of  arrest,  and  that  said  several 
justices  refused  to  Issue  the  same  for  the 
same  reason  as  did  the  said  Justice  Davis; 
that  thereafter  the  relator  applied  to  the 
superior  court  of  King  county  for  a  writ  of 
mandamus  against  the  said  Davis  to  compel 
him  to  Issue  said  complaint  and  warrant, 
but  a  demurrer  to  bis  application  was  sustain- 
ed by  the  court  upon  the  ground  that  said 
justice  had  a  right  to  refuse  the  same;  that 
thereafter,  and  on  the  4th  day  of  March, 
1906,  the  relator  applied  "to  the  Honorable 
John  B.  Yakey,  sitting  as  one  of  the  judges 
of  the  superior  court  of  the  state  of  Washing- 
ton, for  King  county,  and  In  his  capacity  as 
a  committing  magistrate,"  for  a  similar  com- 
plaint and  warrant,  and  by  stipulation 
with  the  prosecuting  attorney  submitted  a 
large  number  of  affidavits  of  witnesses  there- 
tofore taken  In  relation  to  the  admissions 
and  confessions  of  the  said  Uccl  and  Roset- 
ta; and  that  said  judge  refused  to  issue  said 
warrant,  giving  as  his  reason  therefor  that 
he  was  at  one  time  a  i)rosecutlng  attorney 
himself,  and  that  he  believed  it  was  the  duty 
of  the  prosecuting  attorney  to  make  such  in- 
vestigations, and  that  he,  sitting  as  a  commit- 
ting magistrate,  would  not  Interfere  with  the 
duties  or  doings  of  that  officer.  The  relator 
fiu'ther  avers  that  he  is  innocent  of  the  crime 
of  which  he  stands  convicted,  that  he  Is 
ready  and  willing  to  produce  at  the  trial  of 
said  Ucci  and  Rosetta  on  the  charge  of  per- 
jury a  large  number  of  witnesses  who  will 
testify  to  the  admissions  and  confessions 
above  set  forth,  and  that  he  has  no  plain. 
si)eedy,  or  adequate  remedy  at  law.  The 
application  for  the  writ  was  made  upon  no- 
tice, and  the  prosecuting  attorney  of  King 
county  apiienred  In  opposition  thereto.  A  de- 
murrer was  Interposed  to  the  petition  on 
the  following  grounds:  (1)  That  the  relator 
herein  is  not  "beneficially  interested";  (2)  thnt 
the  petition  does  not  state  facts  sufficient  to 
justify  the  court  in  granting  the  relief  prayed 
for;  and  (.3)  tliat  the  court  is  without  juris- 
diction to  grant  the  relief  prayed  for.  The 
writ  issue<l  as  prayed,  but  no  further  re- 
turn has  been  made.  The  sufficiency  of  the 
petition  Is  therefore  the  only  question  before 
us  for  consideration. 

The  first  objec'tlon  is  that  the  relator  is  not 
a  party  beuetlcially  Interested.  Of  course, 
the  fact  thnt  he  was  convlcti*d  on  the  testi- 
money  of  these  witnesses  gives  him  no  .spe- 
cial interest  in  this  proceeding.  There  is 
no  doubt  a  conflict  of  authority  as  to  whether 
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a  iiiivate  party  can  be  the  relator  In  an  ap- 
])li(>atiou  for  ii  writ  of  maudanivis  conct'rning 
a  public  right  or  duty.  In  discussing  this 
«liu>stion  ill  State  v.  Gracey,  11  Nev.  223,  the 
court  said:  "X'pon  this  proposition  there  is 
au  Irreconcilable  conflict  in  the  decisions  of  | 
tlie  courts  of  the  different  states.  In  Maine, 
Massachusetts,  Pennsylvania,  Michigan,  and 
California  they  fully  supiwrt  the  iwsition  of 
resiMindents,  and  hold  that  to  entitle  a  private 
citizen  to  move  for  and  prosecute  the  writ  he 
must  show  that  he  has  some  private  or  spe- 
cial interest  to  be  subserved,  or  some  partic- 
ular right  to  be  pursued  or  protected,  Inde- 
pendent of  that  which  he  holds  in  common 
with  the  public  at  large,  and  that  'it  is  for  the 
public  oflSeers  to  apply  when  public  rights 
alone  are  to  be  subserved.'  Sanger  v.  Coun- 
ty Commissioners  of  Kennebec,  25  Me.  291; 
Ileffuer  v.  Commonwealth,  28  Pa.  108;  Well- 
ington's Petitioners,  16  Pick.  (Mass.)  87,  26 
Am.  Dec.  tKJl;  People  v.  Regents  of  Univer- 
sity, 4  Mich.  »8;  Oonroy  v.  Duane,  -K)  Cal.  607. 
But  we  think  the  better  and  more  reason- 
able rule  is  established  by  the  decisions  of 
the  courts  of  New  York,  Ohio,  Indiana, 
Illinois,  and  Iowa,  which  hold  the  opposite 
doctrine,  and  maintain  that  when  the  ques- 
tion Is  one  of  public  right,  and  the  object  of 
the  mandanms  to  procure  the  enforcement 
of  a  public  duty,  the  relator  Is  not  requir- 
ed to  show  that  he  has  any  legal  or  special 
interest  in  the  result;  It  being  sufficient  if 
he  shows  that  he  is  Interested,  as  a  citizen, 
in  having  the  laws  executed  and  the  right 
enforced.  People  v.  Collins,  10  Wend.  (N. 
Y.)  5(J;  People  v.  Halsey,  37  N.  Y^.  314;  State 
ex  rel.  Huston  et  al.  v.  Commissioners  of 
Perrj-  County.  5  Ohio  St.  497;  County  of 
Pike  V.  People.  11  111.  202,  City  of  Ottawa 
V.  People.  48  111.  233;  Hall  ex  rel.  v.  People, 
57  111.  .307;  Hamilton  t.  State,  3  Ind.  452; 
State  V.  County  .ludge  of  Marshall  County, 
7  Iowa,  isn."  Section  C()95,  Ballinger's  Ann. 
Codes  iV:  .'it.,  iiermits  any  person  to  make 
complaint  that  a  criminal  offense  has  been 
<-omniitted.  and,  if  the  magistrate  to  whom 
the  complaint  is  made  wrongfully  refuses 
to  act  in  the  matter,  we  think  the  party  ap- 
jdying  for  the  warrant  has  a  sufflcient  In- 
terest in  the  performance  of  the  public  duty 
to  compel  action  by  mandamus.  This  is  es- 
l>pcially  true  where  it  is  made  to  appear  that 
the  i)rosecuting  attorney  is  resisting  the 
ai)plication. 

The  second  objection  Is  that  it  does  not 
appear  from  the  petition  that  the  resi)ondent 
refused  to  hear  or  give  proper  <-onsideration 
to  the  evidence  presented.  The  duty  of 
every  majristrate  to  whom  complaint  Is  made 
Is  plain  and  specific.  "He  shall  examine  on 
oath  the  comiilainant,  and  any  witness  pro- 
vided by  liim.  and  shall  reduce  the  complaint 
to  writinc.  and  shall  cau.so  the  same  to  be 
subscribed  by  the  complainant;  and  If  it 
shall  appear  that  any  offense  has  be<>n  com- 
mitted of  which  the  superior  court  has  ex- 


clusive jurisdiction,  the  magistrate  shall  is- 
sue a  warrant  reciting  the  substance  of  the 
accusation,"  etc.  Ballinger's  Ann.  Codes  & 
St.  §  (JWK),  supra.  It  is  tlie  duty  of  every 
niagistrate  to  .see  that  false  charges  are  not 
preferred  against  the  Innocent,  and  that 
criminal  process  Is  not  resorted  to  to  sub- 
serve personal  or  private  ends,  but  it  Is 
equally  his  duty  to  see  that  the  guilty  are 
brought  to  judgment.  He  may  consult  and 
advise  with  the  prosecuting  attorney,  and 
it  Is  proper  that  be  should  do  so,  esi>eclally 
where  questions  of  law  are  involved,  but  in 
the  end  he  must  determine  for  himself 
whether  an  offense  has  been  committed  of 
which  the  superior  court  has  exclusive  juris- 
diction, and,  if  he  so  finds,  he  must  issue  his 
warrant,  whether  the  prosecuting  attorney 
assents  or  dissents.  The  magistrates  of  the 
state  are  conservators  of  the  peace  in  fact  as 
well  as  in  name,  and  in  the  discbarge  of  their 
duties  they  are  under  the  direction  and  su- 
pervision of  no  other  officer.  Their  orders 
may  be  reviewed  on  habeas  corpus  (Ballin- 
ger's Ann.  Codes  &  St.  S  5827),  or  upon  the 
statement  filed  by  the  prosecuting  attorney 
containing  his  reasons  in  fact  or  in  law  for 
not  filing  an  information  (Id.  {  6835),  but  not 
otherwise.  In  this  state,  where  grand  juries 
are  the  exception  and  not  the  rule,  it  is  of 
the  highest  Importance  that  every  charge 
of  violation  of  the  criminal  laws  of  the  state 
should  be  carefully,  conscientiously,  and 
fearlessly  investigated  by  the  officers  charged 
with  that  duty,  and  the  theory  that  the  pros- 
ecuting attorneys  of  the  several  counties 
must  determine  first  and  finally  who  shall 
be  prosecuted,  and  who  shall  not,  finds  no 
support  in  the  law.  In  the  light  of  what 
we  have  said,  did  tlie  magistrate  to  whom  the 
application  in  question  was  made  perform  or 
attempt  to  perform  the  duties  enjoined  upon 
him  by  law?  Manifestly  he  did  not.  He  sim- 
ply determined  that  it  was  the  duty  of  the 
prosecuting  attorney  to  make  the  investiga- 
tion, and  that  he  would  not  Interfere  with  the 
duties  or  doings  of  that  officer.  The  resqwn- 
dent's  brief  states  that  he  took  the  matter  un- 
der advisement  and  determined  the  application 
on  its  merits,  and  in  dlsiioslng  of  the  question 
said  many  things  and  gave  many  reasons 
which  do  not  appear  in  the  application  before 
ua.  These  facts.  If  true,  should  appear  in  the 
return  to  the  writ,  and  not  In  the  argument 
This  court  must  accept  the  record  as  It  finds 
it,  and  all  defenses  to  the  application  must  be 
inteniosed  at  the  same  time. 

The  sixth  objection  Is  that  this  court  can- 
not control  the  exercise  of  discretion  throuph 
a  writ  of  mandamus.  This  is  no  doubt  true. 
Wliether  a  warrant  should  Issue  or  not  is  a 
question  tills  court  will  not  determine,  nor 
can  we  control  the  judgment  or  discretion  of 
tlie  officer  to  whom  the  application  was 
made:  but  we  can  and  will  compel  official 
action  in  a  proper  case,  and.  If  there  were 
no  other  obstacle  in  the  way,  we  would  tin- 
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henitntingly  issne  tbe  writ  commandlDg  the 
magistrate  to  bear  and  determine  the  applica- 
tion presented  to  him  on  tbe  merits,  instead 
of  casting  the  burden  on   other  shoulders. 

The  third,  fourth,  and  fifth  objections  may 
be  considered  together.  The.v  are  (3)  that 
this  court  has  no  original  Jurisdiction  to 
issue  writs  of  mandamus  to  adminstratlve 
officers,  unless  they  are  state  officers;  (4) 
that  the  respondent  as  a  visiting  Judge  had 
no  authority  to  Issue  criminal  complaints  or 
warrants  in  King  county;  and  (5)  that,  if  he 
had  such  authority,  having  ceased  to  be  a 
visiting  Judge,  his  authority  has  liliewlse 
ceased.  In  determining  this  question,  we 
must  first  determine  to  whom  the  application 
for  the  warrant  was  made,  as  the  petition 
avers  that  it  was  made  to  the  respondent 
presiding  in  the  superior  court  of  King 
county,  in  his  capacity  as  committing  magis- 
trate. The  application  might  doubtless  have 
been  made  direct  to  the  superior  court  of 
King  county,  for  every  court  of  criminal 
Jurisdiction  is  a  conservator  of  the  peace. 
As  said  by  Chief  Justice  Marshall  in  United 
States  v.  Burr,  Fed.  Case  No.  14,6»2b: 
"It  is  believed  to  be  a  correct  position  that 
the  power  to  commit  for  offenses  of  which  it 
has  cognisance  Is  exercised  by  every  court 
of  criminal  Jurisdiction,  and  that  courts,  as 
well  as  Individual  magistrates,  are  conserva- 
tors of  the  peace.  Were  It  otherwise,  the 
conserjuence  would  only  be  that  It  would  be- 
come the  duty  of  the  judge  to  descend  from 
the  bench,  and,  in  his  character  as  an  in- 
dividual magistrate,  to  do  that  which  the 
court  is  asked  to  do.  If  the  court  possesses 
the  power.  It  Is  certainly  its  duty  to  hear  the 
motion  which  has  been  made  on  tbe  part  of 
the  United  States;  for.  In  cases  of  the  char- 
acter of  that  under  consideration,  its  duty 
and  its  power  are  coextensive  with  each 
other."    Bee.  also.  In  re  Smith,  4  Colo.  532. 

In  JnriKdictions  where  there  are  fixed 
terms  of  court,  and  where  the  courts  are 
]»owerle8R  to  act  out  of  term  time.  It  Is 
necessary  to  maintain  the  distinction  be- 
tween the  powers  of  the  court  and  the 
powers  of  the  Judge,  but  with  us,  where  the 
superior  courts  are  always  In  session,  there 
seems  to  1)e  no  good  reason  for  any  such  dis- 
tinction. It  would  perhaps  avoid  confusion 
if  every  Judicial  act  of  a  superior  Judge  were 
declared  to  be  the  act  of  the  court  Itself.    But 
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however  this  may  be,  the  distinction  Is  clear- 
ly recognized  In  the  Constitution  and 
laws  of  this  state,  and  this  court  Is  not  at 
liberty  to  disregard  It.  Thus  section  6  of 
article  4  of  the  Constitution  declares  that 
the  superior  courts  and  their  Judges  shall 
have  authority  to  Issue  certain  writs,  and 
section  23  of  the  same  article  provides  that 
court  commissioners  shall  have  the  same 
authority  as  Judges  of  superior  courts  at 
(Chambers.  Section  5  of  the  act  of  February 
26,  1891  (Laws  1891,  p.  92,  c.  54),  provides 
that  a  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Judge, 
as  contradistinguished  from  a  court,  and  not 
otherwise.  Section  6500,  Ballinger's  Ann. 
Codes  &  St,  allows  appeals  from  certain  de- 
terminations by  the  superior  court  or  a  Judge 
thereof,  and  numerous  other  instances  might 
be  cited.  Section  6695,  supra,  under  which 
the  application  for  the  warrant  in  this  case 
was  made,  provides  ttiat  complaint  may  be 
made  to  a  Justice  of  the  peace  or  Judge  of 
the  superior  court  Had  this  application 
been  made  to  the  superior  court  of  King 
county,  we  would  find  no  obstacle  tn  the 
way  of  running  a  writ  against  that  court, 
but  we  are  constrained  to  bold  that  the  re- 
lator elected  to  apply  to  the  respondent  as 
Judge,  and  not  to  the  court  and  that.  If  a 
writ  should  issue,  it  must  issue  against  the 
respondent  as  Judge,  and  not  against  the 
superior  court  of  King  county.  The  power 
of  a  superior  Judge  to  act  as  a  mere  magis- 
trate outside  the  county  for  which  he  is 
elected  may  be  doubted,  and  there  Is  a  still 
graver  doubt  as  to  his  duty  to  do  so.  The 
original  Jurisdiction  of  this  court  to  issue  a 
writ  of  mandamus  against  a  magistrate,  even 
though  that  magistrate  should  be  a  Judge 
of  the  superior  court  may  also  be  questioned, 
but  these  (juestions  we  do  not  determine. 
We  are  satisfied  that  a  writ  which  would  re- 
quire the  respondent  to  leave  his  duties  In 
Kitsap  county  and  repair  to  another  county, 
for  the  sole  purpose  of  hearing  an  applica- 
tion for  a  warrant  of  arrest  in  thot  county, 
should  not  issue  out  of  this  court,  as  long  as 
tliere  are  in  the  latter  county  numerous 
officers  upon  whom  that  duty  Is  enjoined  by 
law. 
For  this  reason,  the  application  Is  denied. 

MOUNT,  C.  J.,  and  FULLEKTON,  HAD- 
L.EY,  CROW,  and  ROOT,  JJ.,  concur. 
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STATE  V.  JEWETT. 
(Supreme  Court  of  Oregon.    June  26,  1906.) 

1.  PEBJURT  —  SUBOBNATION  —  INDICTMEMT  — 
SUPPICIENCY. 

B.  &  C.  Comp.  i  1321,  declares  that  an 
indictment  for  subornation  of  perjury  siiall  set 
out  the  substance  of  the  controversy,  in  what 
court  or  before  whom  the  false  oath  was  taken, 
that  the  court  or  person  before  whom  it  was 
taken  had  authority  to  administer  it,  with 
proper  allegations  of  falsity  of  the  matter  on 
which  the  perjury  is  assigned,  without  setting 
out  the  pleadings  or  proceedings,  etc.  ifcU, 
tliat  it  was  sufficient  when  the  iudictment  char- 
ged the  substance  of  the  matter  in  respect  to 
which  the  crime  was  committed,  before  whom 
the  oath  was  taken,  that  the  person  had  au- 
thority to  administer  it,  together  with  proper 
allegations  of  the  falsity  of  the  matter  on  which 
the  perjury  was  assigned. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Perjury,  {  95.] 

2.  Same— Taking  of  Oath. 

An  indictment  for  subornation  of  perjury 
alleging  that  the  witness  "was  in  due  manner 
sworn"  sufficiently  alleged  that  she  was  "duly 
sworn." 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perjury,  $§  80,  95.] 

3.  Same. 

Where  an  indictment  for  sulK)rnation  of 
perjury  alleged  to  Imvc  been  committed  with 
reference  to  an  application  for  the  purchase  of 
school  lands  charged  that  the  applicant  made 
her  application  to  purchase  the  land  described 
for  her  benelits  and  no;  for  the  purpose  of  specu- 
lation, that  she  had  made  no  contract  or  agree- 
ment, express  or  implied,  for  the  sale  or  dis- 
posal of  the  lands,  and  that  the  application, 
oath,  and  jurat  were  of  the  following  tenor, 
which  were  then  set  out  in  full,  such  allega- 
tions were  sufficient  to  show  that  the  alfldarit 
had  reference  to  the  application,  that  the  ap- 
plicant named  in  each  was  the  same  person, 
and  that  the  lands  described  in  the  applica- 
tion were  those  referred  to  in  the  affidavit. 

4.  Same. 

The  Oregon  state  land  board,  being  a  con- 
stitutional board  consisting  of  the  Governor, 
Secretary  of  State,  and  State  Treasurer,  as 
provided  by  Const,  art.  8.  §  5.  it  was  not  neces- 
sary that  an  indictment  for  subornation  of  per- 
jury committed  in  an  application  for  the  pur- 
chase of  state  school  lands,  should  allege  that 
such  board  was  duly  constituted  as  required  by 
law  and  had  jurisdiction  to  consider  or  act  on 
the  application. 

5.  Same. 

An  indictment  for  subornation  of  perjury 
in  connection  with  an  application  to  purcliase 
school  lands  alleeed  that  when  the  applicant 
was  sworn  she  did  not  intend  to  purchase  the 
lands  for  her  own  benefit  as  she  affirmed,  but 
for  the  purpose  of  speculation,  and  had  prior 
thereto  contracted  to  sell  the  land  to  defend- 
ant, which  contract  wus  then  in  full  force, 
and  that  defcnd.iut  knowingly  and  willfully  in- 
cited her  to  testify  falsely  "in  the  manner  afore- 
said for  the  purposes  herein  six'cificd."  The  in- 
dictment also  charged  that  defendant  procured 
her  to  take  her  oath  to  the  effect  that  she  then 
and  there  made  application  to  purchase  the 
lands,  and  that  it  was  necessary  for  her  to 
make  such  oath  in  order  to  procure  such  school 
lands  from  the  state,  and  that  she  acquire<l  the 
lands  from  the  state  by  means  thereof  for  the 
purposes  si>e<-ified.  Held,  that  such  allegations 
were  sufficient  to  show  the  purpose  for  which 
defendant  procure<l  the  applicant  to  make,  and 
for  which  she  made  the  false  oath  and  affidavit, 
and  for  which  such  afUdavit  was  used. 


6.  Same. 

Where  an  Indictment  for  subornation  of 
perjnry  in  connection  with  an  application  to 
purchase  school  lands  alleged  that  at  the  time 
the  applicant  made  the  affidavit  she  did  not 
intend  to  purchase  the  lands  for  her  own  bene- 
tit,  but  for  speculation,  and  then  had  a  contract 
to  sell  the  lands  to  defendant,  and  that  she 
well  knew  that  her  application  was  made  for 
the  purposes  specified,  the  indictment  was  not 
objectionable  for  failure  to  allege  that  the  ap- 
plicant "had  made  a  contract"  for  the  sale  or 
disposal  of  the  lands  in  case  she  w^as  permitted 
to  purchase. 

7.  Same— Tekms  of  Contract. 

Under  B.  &  C.  Comp.  (  1.321,  declaring 
that  an  indictment  for  subornation  of  peijnry 
need  not  set  forth  the  pleadings,  record,  or  pro- 
ceedings with  which  the  oath  is  connected,  an 
indictment  for  subornation  of  perjury  alleged 
to  have  been  committed  in  connection  with  an 
application  to  purchase  school  lands  in  -which 
it  was  charged  the  applicant  falsely  stated 
under  oath  that  she  had  no  contract  to  sell  or 
dispose  of  the  lands,  was  not  objectionable  for 
failure  to  set  out  the  terms  of  the  alleged  con- 
tract or  the  facts  showing  such  contract. 

[Kd.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Perjury,  §§  81-80,  95.] 

8.  Same— Knowledge  op  Palsitt. 

_  Where  an  indictment  for  subornation  of 
perjury  in  connection  with  an  application  to  pur^ 
chase  certain  school  lands  alleged  that  the  ap- 
plicant falsely,  knowingly,  and  willingly  swore 
that  the  proposed  purchase  was  for  her  own 
benefit  and  not  for  speculation,  and  that  she 
had  made  no  contract  for  the  sale  of  the  lands, 
but  that  she  at  that  time  did  not  intend  to  pur- 
chase for  her  own  benefit,  and  had  a  contract 
to  sell  to  defendant,  and  knew  that  her  appli- 
cation wns  m:ide  for  such  pnrpo.se.  and  that  de- 
fendant knowingly  procured  her  to  testify  false- 
ly, and  kuew  that  she  did  not  believp  her  testi- 
mony to  he  true,  the  indictment  sufficient!]-  al- 
leged knowledge  on  the  part  of  both  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  ;{9. 
Cent.  Dig.  Perjury,  H  07,  92,  95.] 

Appeal  from  Circuit  Gotirt,  Marion  County; 
Geo.  H.  Burnett,  Judge. 

F.  W.  Jewett  was  Indicted  for  Bubomatlou 
of  perjury.  From  an  order  sustaining  a 
deuinrrer  to  ttie  Indictment,  tbe  state  appeals. 
Reversed  and  remanded. 

On  .\prll  28,  ]iK)5,  the  grand  Jury  of  Marion 
county.  Or.,  returned  the  following  Indictment, 
omitting  the  formal  parts,  against  the  de- 
fendant: 

"F.  W.  Jewett  Is  accused  by  the  grand 
Jury  In  and  for  Jlnrlon  county  and  state  of 
Oregon,  by  this  Indictment,  of  the  crime  of 
BUbomntlon  of  perjury,  committed  ns  follows: 
The  said  F.  W.  Jewett.  on  the  (>th  day  of 
.\ugu8t.  liwni,  in  the  county  of  Marion  and 
state  of  Oregon,  then  and  there  being,  did 
then  and  there  feloniously,  willfull.v,  know- 
ingly and  corruptly  suborn.  Incite,  instigate 
and  procure  one,  Emily  A.  Thatcher,  to  ap- 
iwar  In  person  before  A.  O.  Condlt,  a  notary 
public  for  the  state  of  Oregon,  to  take  her 
corporal  oath  before  said  notary  public  and 
upon  her  oath  so  taken  to  testify,  depose, 
and  swear  before  said  notary  public  In  sub- 
stance and  effect  that  she,  tbe  said  Emily  A. 
Thatcher,  then  and  there  made  application 
to  purchase  the  following,  described  school 
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land,  to  wit:  Tbe  northwest  quarter  of  sec- 
tiun  lU,  towusblp  11  soutb,  range  27  east  of 
■\VllUimette  Meridian  in  Grant  county,  Ore- 
gon, coutaiuiug  one  liundred'  and  sixty  acres; 
that  the  proposed  purchase  was  made  for 
the  benefit  of  her.  the  said  Emily  Thatcher, 
and  not  for  the  purpose  of  speculation,  and 
that  Ebe,  tbe  said  Kmily  A.  Thatcher,  bad 
made  no  contract  or  agreement,  expressed 
or  implied,  for  the  sale  or  disposition  of 
said  aforedescribed  land,  which  said  appli- 
cation, oath  and  Jurat  were  then  and  are 
of  the  tenor  following,  to  wit: 

"  'Application  to  Purchase.  To  tbe  State 
Land  Boaixl:  I  hereby  apply  to  purchase 
the  following  described  school  lands  situated 
in  Grant  county,  Oregon,  to  wit:  Tbe  north- 
west Quarter  of  section  10,  township  11 
soutb,  range  27  east  of  Willamette  Meridian, 
nil  in  township  11,  range  27  E.  contabiing 
IGO  acres,  and  I  agree  to  pay  for  tbe  same 
according  to  law.  Emily  A.  Thatcher.  [Sig- 
nature of  apiilicaut.]  This  Cth  day  of  Au- 
gust A.  D.  1002. 

"  'State  of  Oregon,  County  of  Marion — ss.: 
I,  Emily  A.  Thatcher,  being  first  duly  sworn, 
say  that  I  am  over  eighteen  years  of  age;  that 
I  am  a  native  born  citizen  of  tbe  United 
States;  that  tbe  proposed  purchase  is  for 
my  own  benefit,  and  not  for  the  purpose  of 
Hpeculation;  that  I  have  made  no  contract 
or  agreement,  expressed  or  implied,  for  the 
sale  or  disposition  of  tbe  land  applied  for 
in  case  I  am  permitted  to  purchase  tbe  same, 
and  that  there  is  no  valid  adverse  claim 
thereto.  Kmily  A.  Thatcher.  [Signature  of 
applicant.] 

"  'Subscribed  and  sworn  to  before  me  this 
6th  day  of  August,  1&02.  A.  O.  Condit, 
Notary  Piiblic  for  Oregon.  [Seal.]' 

"And  the  said  Emily  A.  Thatcher  in  conse- 
quence of  and  by  means  of  said  felonious, 
willful  and  corrupt  subornation.  Incitement, 
procurement  and  Instigation  of  tbe  said  de- 
fendant, F.  W.  Jewett,  on  sold  6th  day  of 
August,  1902,  In  said  county  and  state,  did 
then  and  there  appear  in  person  before  the 
said  A.  O.  Condit,  a  notary  public  for  the 
state  of  Oregon,  and  then  and  there  was  in 
due  manner  sworn  by  the  said  A.  O.  Condit 
as  such  notary  public,  and  then  and  there 
testified  and  took  her  oath  before  the  said 
A.  O.  Condit  as  such  notary  public  to  tbe 
effect  that  the  matters  and  facts  set  forth  in 
said  application  and  certificate  were  true; 
the  said  A.  O.  Condit  then  and  there  being 
a  duly  appointed,  acting  and  qualified  notary 
public  of  and  for  the  state  of  Oregon  and 
as  such  notary  public  then  and  there  being 
competent  and  authorized  by  law  to  adminis- 
ter tbe  said  oath  to  her,  the  said  Emily  A. 
Thatcher,  and  the  matter  in  which,  the  said 
Emily  A.  Thatcher,  was  so  sworn  and  took 
her  ontb  as  aforesaid  before  the  said  A.  O. 
Condit  as  such  notary  public,  as  aforesaid, 
being  then  and  there  a  matter  in  which  a 
law  of  the  state  of  Oregon  then  authorized 
an  oath  to  be  administered  and  then  and 


there,  at  and  upon  the  taking  of  tbe  said 
oath  by  the  said  Emily  A.  Thatcher  before 
said  A.  O.  Condit,  notary  public,  became 
and  was  a  materiaJ  matter  and  question  un- 
der the  laws  of  Oregon  whether  she,  the 
said  Emily  A.  Thatcher,  was  over  eighteen 
years  of  age;  a  citizen  of  the  United  States; 
that  the  proposed  purchase  was  for  her, 
tbe  said  Emily  A.  Thatcher's  own  benefit 
and  not  for  the  purpose  of  speculation; 
whether  she,  tbe  said  Emily  A.  Thatcher, 
bad  made  a  contract  or  agreement,  expressed 
or  implied,  for  the  sale  or  disposition  ot 
said  land  In  case  she,  the  said  Emily  A. 
Thatcher,  was  permitted  to  purchase  tbe 
same  and  whether  there  was  any  valid  ad- 
verse claim  thereto,  the  same  being  then 
and  there  material  and  necessary  in  order 
to  enable  her,  the  said  Emily  A.  Thatcher, 
to  procure  and  acquire  by  purchase  from 
the  state  of  Oregon  said  aforedescribed 
school  lands,  said  school  lands  then  and 
there  being  the  property  of  and  owned  by  tbe 
state  of  Oregon  and  subject  to  sale  in  tbe 
manner  provided  by  law,  and  tbe  said  Emily 
A.  Thatcber  being  so  sworn  as  aforesaid,  then 
and  there,  upon  her  corporal  outb  so  taken 
as  aforesaid,  did  feloniously,  falsely,  know- 
ingly, willfully  and  corruptly  depose,  swear 
and  testify,  amongst  other  things,  before 
said  A.  O.  Condit,  notary  public,  as  afore- 
said, in  substance  and  effect  that  she,  the 
said  Emily  A.  Thatcher,  proposed  to  pur- 
cbase  said  aforeilcscribed  school  lauds  for 
her,  the  said  Emily  A.  Thatcher's  own  ben- 
efit and  not  for  tbe  purpose  of  speculation, 
and  that  she.  tbe  said  Emily  A.  Thatcher  had 
made  no  contract  or  agreement,  expressed  or 
Implied,  for  the  sale  or  disposition  of  the 
aforedescribed  land  so  applied  for  In  case  she, 
the  said  Emily  A.  Thatcher,  was  permitted  to 
purchase  the  same;  whereas  in  truth  and  in 
fact  tbe  said  Emily  A.  Thatcher,  at  said  thue 
when  slie  was  so  sworn  and  took  her  oath  be- 
fore said  A.  O.  Condit,  notary  public  as 
aforesaid,  did  not  intend  to  purchase  said 
school  lands  from  the  said  state  of  Oregon 
for  her,  tbe  said  Emily  A.  Thatcher's  own 
benefit  but  for  the  purpose  of  speculation  and 
had,  prior  thereto,  made  a  contract  for  the 
sale  and  disposition  of  said  land  to  said  F. 
AA'.  Jewett,  said  contract  then  and  there  being 
in  full  force  and  effect,  and  by  reason  of  said 
false,  fraudulent,  felonious  and  corrupt  oath 
so  taken  by  the  said  Emily  A.  Thatcher  be- 
fore tbe  said  A.  O.  Condit,  as  such  notary 
public,  she,  the  said  Emily  A.  Thatcher,  was 
tiiereby  enabled  to  and  did  file  said  applica- 
tion with  the  clerk  of  tbe  State  Land  Board 
of  the  state  of  Oregon  and  acquired  by  means 
thereof  said  lands  from  the  state  of  Oregon 
for  the  purposes  herein  specified;  and  where- 
as in  truth  and  in  fact  the  said  Emily  A. 
Thatcher,  at  tbe  time  of  making  said  applica- 
tion and  taking  her  corporal  oath  before  the 
said  A.  O.  Condit,  notary  public  as  aforesaid, 
well  knew  that  said  application  was  made 
for  tbe  purposes  herein  siiecifled;  and  where- 
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as  In  truth  and  In  fact  the  said  F.  TV.  Jewett 
then  and  there  feloniously,  knowingly,  will- 
fully and  corruptly  suborned.  Incited.  In- 
stigated and  procured  the  said  Emily  A. 
Thatcher  to  testify  and  depose  falsely  in  the 
manner  aforesaid  for  the  purposes  herein 
specified;  and  whereas  In  truth  and  In  fact 
the  said  Emily  A.  Thatcher,  at  the  time  she 
was  so  sworn  and  tooic  her  oath  and  testified 
as  aforesaid  before  the  said  A.  O.  Condlt  as 
such  notai7  public,  did  not  belieTe  to  be  true 
the  said  matters  so  by  her  there  testified,  de- 
posed and  sworn  as  hereinbefore  specified 
and  whereas  in  truth  and  in  fact  the  said  de- 
fendant, F.  W.  Jewett.  at  the  time  and  place 
he  so  suborned,  incited,  instigated  and  pro- 
cured the  said  Emily  A.  Thatcher  to  take  her 
oath  and  to  testify,  depose  and  swear  false- 
ly as  aforesaid,  well  knew  that  the  said 
Emily  Thatcher  did  not  then  and  there  be- 
lieve to  be  true  the  said  matters  which  he, 
the  said  defendant,  F.  W.  Jewett,  bo  then  and 
there  suborned,  incited,  instigated  and  procur- 
ed her,  the  said  Emily  A.  Thatcher,  to  testify, 
depose  and  swear  before  the  said  A.  O.  Con- 
dlt, as  aforesaid;  and  whereas  in  truth  and 
In  fact  the  said  defendant,  F.  W.  Jewett,  did 
not  then  and  there  believe  to  be  true  the  mat- 
ters which  he,  the  said  defendant,  F.  W. 
Jewett,  suborned,  incited,  instigated  and  pro- 
cured the  said  Emily  A.  Thatcher  to  testify, 
depose  and  swear  as  hereinbefore  specified, 
and  the  said  defendant,  F.  W.  Jewett,  did  In 
the  manner  and  form  aforesaid,  feloniously, 
falsely,  willfully  and  corruptly  commit  the 
crime  of  subornation  of  perjury,  contrary  to 
the  statutes  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Oregon." 

On  January  4,  190C.  the  defendant  demur- 
red to  this  indictment,  "for  the  reason  that 
the  facts  stated  therein  do  not  constitute  a 
crime,"  which  demurrer  was  sustained  by  the 
lower  court  and  the  defendant  discharged, 
and  the  state  thereupon  appealed  to  this 
court 

John  H.  &  C.  L.  McNary,  for  the  State. 
Wm.  D.  Fentou  and  Frederick  V.  Holman, 
for  respondent. 

HAILEY,  J.  (after  stating  the  facts).  The 
defendant  was  Indicted  for  subornation  of 
perjury  in  violation  of  section  1875,  B.  & 
C.  Comp.,  which  provides:  "If  any  person 
authorized  by  any  law  of  this  state  to  take 
an  oath  or  affirmation,  or  of  whom  an  oath 
or  affirmation  shall  be  required  by  such 
law,  shall  willfully  swear  or  affirm  falsely 
In  regard  to  any  matter  or  thing  concerning 
which  such  oath  or  affirmation  is  authorized 
or  required,  such  person  shall  be  deemed 
guilty  of  perjury,  and  if  any  person  shall 
procure  any  other  to  commit  the  crime  of 
l>erjury,  such  person  shall  be  deemed  guilty 
of  subornation  of  perjury."  Section  1321,  B. 
&  C.  Comp.,  provides :  "In  an  Indictment  for 
perjury  or  subornation  of  perjury,  it  is  suffi- 


cient to  set  forth  the  substance  of  the  contro- 
versy or  matter  In  respect  to  which  the  crime 
was  committed,  and  in  what  court,  or  before 
whom,  the  oath  alleged  to  be  false  was  taken, 
and  that  the  court  or  person  before  whom 
It  was  taken  had  authority  to  administer  it 
with  proper  allegations  of  the  falsity  of  the 
matter  on  which  the  perjury  is  assigned; 
but  the  Indictment  need  not  set  forth  the 
pleadings,  record,  or  proceedings  with  which 
the  oath  Is  connected,  nor  the  commission  or 
authority  of  the  court  or  person  before  whom 
the  perjury  was  committed."  Under  this  last 
section  it  Is  sufficient  If  the  Indictment  sets 
forth,  first,  the  substance  of  the  matter 
in  respect  to  which  the  crime  Is  committed; 
second,  before  whom  the  oath  alleged  to  be 
false  was  taken;  third,  that  the  person  be- 
fore whom  it  was  taken  had  authority  to 
administer  it;  and,  fourth,  proper  allegations 
of  the  falsity  of  the  matter  on  which  the 
perjury  is  assigned.  The  defendant  raises 
six  specific  objections  to  the  sufficiency  of 
the  indictment  in  this  case,  which  will  be 
discussed  in  their  order. 

1.  It  is  contended  that  the  indictment  does 
not  allege  that  Emily  A.  Thatcher  was  duly 
sworn,  and  that  the  allegation  "was  In  due 
manner  sworn"  is  not  sufficient,  and  is  not 
equivalent  to  the  expression  "duly  sworn." 
This  contention  is  not  tenable,  for  it  is  suffi- 
cient to  charge  that  the  person  was  duly 
sworn  without  setting  forth  the  form  or 
manner  in  which  It  was  done.  State  v.  Spen- 
cer, C  Or.  133;  2  McClaln,  Crim.  Law.  { 
874;  16  Eacy.  P.  &  P.  331.  The  words  "In 
due  manner"  have  the  same  meaning  as  the 
word  "duly."  3  Words  &  Phrases,  22.".9-2204; 
Anderson's  Dictionary  of  Law,  38-5;  3  Cent- 
ury Diet.  &  Encyc  1705. 

2.  It  is  ne.xt  claimed  that  the  Indictment  does 
not  allege  that  the  application  set  out  therein 
was  made  to  the  state  land  board  of  the 
state  of  Oregon,  or  that  the  affidavit  had  ref- 
erence to  that  application,  or  that  the  per- 
son who  signed  the  application  is  the  same 
person  who  signed  the  affidavit,  or  that 
the  lands  described  in  the  application  are 
those  referred  to  in  the  affidavit.  The  appli- 
cation 1b  addressed  to  the  state  land  board 
and  is  for  the  purchase  of  lands  in  Grant 
county.  Or.,  and  a  copy  of  it  is  set  out  in  the 
indictment.  There  Is  only  one  state  land 
board  in  this  state,  and  no  board  outside 
of  the  state  has  control  of  any  of  the  state 
school  lands  within  this  state,  so  the  appli- 
cation speaks  for  itself.  The  indictment 
charges  "that  she,  the  said  Emily  A.  Thatch- 
er, then  and  there  made  application  to  pur- 
chase the  following  described  school  land, 
to  wit,"  and  then  describes  the  lands  set 
out  in  the  application;  that  the  proiwscd 
purchase  was  made  for  the  benefit  of  her, 
the  said  Emily  A.  Thatcher,  and  not  for  the 
purpose  of  speculation,  and  that  she.  the 
said  Emily  A.  Thatcher,  had  made  no  con- 
tract or  agreement,  express  or  implied,  for 
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the  sale  or  disposition  of  snld  aforedescrilied 
lauds,  whlcli  said  application,  oatb  and  jurat 
were  then  and  tliere  and  are  of  the  tenor 
following,  to  wit,  and  then  sets  out  the 
application  and  affidavit  in  full.  These  al- 
legations are  sufficient  to  show  that  the  affi- 
davit had  reference  to  the  application,  and 
that  the  Emily  A.  Thatcher  mentioned  in  each 
was  one  and  the  snme  person,  and  that  the 
lands  described  in  tlie  application  are  those 
referred  to  in  the  affidavit. 

3.  It  Is  claimed  tliat  it  should  have  been 
alleged  in  the  Indictment  that  the  Oregon 
state  land  board  was  duly  constituted  as  re- 
quired by  law  and  had  authority  or  Jurisdic- 
tion to  consider  or  act  upon  the  application 
of  Emily  A.  Thatcher,  and  to  allow  her  to 
ucrjuire  the  lands.  Under  section  5  of  article 
8  of  tlie  Constitution  of  Oregon,  the  Governor, 
Secretarj'  of  State,  and  State  Treasurer  con- 
stitute the  board  of  commissioners  for  the 
sale  of  state  lands,  and  are,  therefore,  a  con- 
stitutional board,  and  we  do  not  thinic  It 
necessary,  in  a  case  of  this  kind,  to  allege 
that  such  board  was  duly  constituted,  or 
to  specify  its  authority  over  state  lands. 

4.  It  is  next  contended  that  it  is  not  alleged 
In  the  indictment  that  there  was  any  agree- 
ment or  understanding  between  Emily  A. 
Thatcher  and  the  defendant  that  the  appli- 
cation, oath,  testimouj".  or  affidavit  was  made 
to  he  used  to  purchase  or  acquire  the  land 
deKcril)ed  in  tlie  iudlctmeut  or  any  other 
land;  nor  that  said  oath  or  affidavit  was 
so  used ;  nor  that  the  defendant  procured 
her  to  commit  jierjury  for  the  purpose  of 
enabling  her  to  pur<'liase  said  land  or  any 
other  land.  The  indictment  alleges  that  at 
the  time  Emily  A.  Thatcher  was  sworn  be- 
fore the  notary  she  did  not  intend  to  pur- 
chase said  lauds  for  her  own  benefit,  but 
"for  the  purpose  of  8i»ecuIation.  and  had, 
prior  thereto,  made  a  contract  for  the  sale 
and  dIs|M)sition  of  said  land  to  said  Jewett, 
said  contract  then  and  there  being  in  full 
force  and  effect,"  and  that  the  defendant 
knowingly  and  willfully  incited  her  to  tes- 
tify falsely  "in  tiie  manner  aforesaid  for 
the  purposes  herein  specified."  It  also  al- 
leges that  the  defendant  procured  her  to 
take  her  oath  to  the  effect  that  she  "then 
and  there  made  application  to  purchase"  the 
lands  mentioned  in  the  Indictment,  and  that 
it  was  necessary  for  lier  to  make  the  oatli 
In  order  to  enable  her  to  jirocnre  and  ac- 
(|uire  from  the  state  "the  said  aforede- 
s<Til)ed  school  lands,"  and  that  she  "ac- 
quired by  means  thereof  said  lands  from 
the  state  of  Oregon  for  tlie  purposes  spw'l- 
tird."  Tills,  we  think,  is  a  sufficient  allega- 
tion of  tlie  facts  sliowlng  the  purpose  for 
which  defendant  prooirert  her  to  make  and 
for  which  she  made  tlie  false  oatb  and  affi- 
davit, and  for  which  It  was  used.  Those 
allegations  clearly  show  that  at  tlie  time 
she  made  the  oath  she  did  so  by  agreement 
with  defendant  and  at  his  instigation  and 
to  be  used  for  the  pnri>ose  of  purclmsing  the 


lands  from  the  state  of  Oregon,  and  that  It 
was  so  used.  In  addition  it  Is  also  alleged 
that  the  testimony  alleged  to  be  false  was 
material,  thus  bringing  the  indictment  with- 
in the  two  methods  used  for  showing  the 
materiality  of  the  testimony  alleged  to  be 
false  In  Indictments  for  perjury,  to  wit:  (1) 
To  allege  generally  that  the  testimony  in 
question  was  material,  or  (2)  to  allege  in 
the  Indictment  facts  which  render  the  mater- 
iality of  the  testimony  clearly  apparent.  IG 
Ency.  P.  &  Pr.  343;  2  McGlaIn,  Grim.  Law, 
f  $  878,  879. 

5.  Objection  is  made  that  there  Is  nv 
averment  In  the  indictment  that  Emily  A. 
Thatcher  had  made  a  contract  for  the  sale 
or  disposition  of  the  lands  in  case  she  was 
permitted  to  purchase  the  same,  and  It  is 
claimed  that  the  indictment  should  set  out 
the  terms  of  any  alleged  contract  or  the  facts 
showing  such  alleged  contract.  The  first 
objection  is  fully  answered  by  the  allega- 
tions to  the  efTect  that  at  the  time  she  made 
the  affidavit  she  did  not  intend  to  purchase 
the  lands  for  her  own  benefit  but  for  the 
purpose  of  speculation,  and  then  had  a  con- 
tract to  sell  them  to  defendant,  and  that  she 
well  knew  that  her  application  was  made 
for  the  purpose  spei-Ifled.  As  to  the  second 
objection,  the  statute  (section  1321,  supra) 
says  "the  indictment  need  not  set  forth  the 
pleadings,  record,  or  proceedings  with  which 
the  oath  Is  connected,"  and  we  think  it  un- 
necessary, in  a  criminal  action  of  this  char- 
acter,  to  allege  the  terms  of  the  contract. 

C  It  is  claimed  that  it  is  not  alleged  in 
the  indictment  that  Emily  A.  Thatcher  knew 
that  any  of  the  statements  in  her  alleged 
oath  were  false,  or  that  the  respondent  knew 
that  any  of  the  statements  were  false,  or 
knew  that  she  knew  that  they  were  false. 
The  indictment  alleges  that  she  falsely, 
knowingly,  and  willfully  swore  that  the  pro- 
posed purchase  was  for  her  own  benefit, 
and  not  for  the  purpose  of  specniation,  and 
that  she  had  made  no  contract  for  the  sale 
of  the  lands,  and  that  at  the  time  she  so 
swore  she  did  not  intend  to  purchase  for  her 
own  benefit,  and  then  had  a  contract  to  sell 
to  defendant,  and  that  she  knew  her  applica- 
tion was  made  for  such  purposes,  and  that 
the  defendant  knowingly  procured  her  to  tes- 
tify falsely  In  the  manner  aforesaid,  and 
knew  that  she  did  not  believe  her  testimony  to 
be  trne.  These  facta,  we  think,  sufficiently 
alleged  knowledge  on  the  part  of  lioth  par- 
ties, if  such  allegation  is  necessary  under 
our  statute.  State  v.  Ah  Lee,  18  Or.  s"542. 
23  Pac.  424. 

If  the  necessary  averments  appear  In  any 
form  or  ma.v  by  fair  construction  be  found 
anywhere  witliln  the  text  of  the  Indictment, 
it  Is  sufficient.  I'.  S.  v.  Howard  (I).  C.) 
132  Fe<l.  3.34.  While  the  Indictment  in  this 
case  is  unnecessarily  Incumbered  by  what 
one  author  has  been  pleased  to  call  "immense 
masses  of  surplusage."  yet  we  tliink  It  con- 
tains sufficient  allegations  to  constitute  the 
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crime  of  snbomatlon  of  perjnry.  It  seta 
forth  (1)  the  substance  of  the  matter  in 
respect  to  which  the  crime  waa  committed; 
that  is,  the  application  to  purchase  school 
lands  and  the  oath  required  therefor;  (2> 
the  name  of  the  person  before  whom  the  oath 
was  taken;  (3)  that  he  had  authority  to 
administer  It;  (4)  proper  allegations  of  the 
falsity  of  the  testimony  given  before  him 
and  the  materiality  of  the  matter  testified 
to;  (5)  proper  charges  of  procurement  on 
the  part  of  the  defendant,  and  these  under 
section  1321,  supra,  and  No.  18  of  the  Forms 
of  Indictments,  1  B.  &  C.  Comp.  p.  752  are 
sufficient  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  Intended.  B. 
&  C.  Comp.  {  1314. 

The  Judgment  of  the  lower  court  will 
therefore  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  Incon- 
sistent with  this  opinion. 


(47  Or.  S»3) 


STATE  ▼.  BARNES. 


(Supreme  Oonrt  of  Oregon.    June  28,  1906.) 

1.  Homicide — Corpus  Delicti— Evidence. 

In  a  prosecution  for  homicide,  the  evi- 
dence to  establish  the  corpns  delicti  must  show 
that  the  life  of  a  human  being  has  been  taken, 
involving  the  subordinate  inquiry  aa  to  the 
identity  of  the  person  charged  to  have  been  kill- 
ed, and  that  the  death  was  unlawCully  caused 
solely  by  the  party  accused  thereof. 

(Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  {{  471-47ai 

2.  Same— Remains— Identification. 

Where,  in  a  prosecution  for  homicide,  de- 
ceased's remains  were  largely  destroyed  by  fire, 
it  was  not  essential  that  the  identity  thereof 
should  be  established  by  direct  and  positive 
proof. 

[Ed.  Note. — For  cases  In  point,  see  vol.  26, 
Cent.  Dig.  Homicide,  ${  472,  477.] 

3.  Criminai,  Law— Evidence— Remoteness. 

Where,  on  the  day  defendant  was  arrested 
for  homicide,  a  small  roll  of  tinfoil  was  found 
in  his  sack  of  potatoes,  the  identity  of  which 
was  reasonably  accounted  for,  and  about  six 
weeks  thereafter  the  tinfoil  was  unwrapped  and 
found  to  contain  deceased's  diamond  rinp.  the 
Knding  of  said  ring,  and  its  connection  with  de- 
fendant, was  not  80  remote  as  to  preclude  its 
.ndmission  in  evidence. 

[Ed.  Note. — For  cases  in  nolnt.  see  vol.  14, 
»^ent.  Dij:.  Criminal  Law.  S  S48;  vol.  26,  Cent. 
Dig.  Homicide,  H  363,  364.1 

4.  Homicide  —  CiBctTMSiANTiAi,   Evidence  — 

SOFFICIENCT. 

In  a  prosecution  for  homicide,  circumstantial 
evidence  held  sufficient  to  establish  the  coi-pus 
delicti,  and  to  exclude  every  reasouable  infer- 
ence other  than  defendant's  guilt,  and  therefore 
sufficient  to  sustain  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent.  Dig.  Homicide.  SS  471,  472.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  L.  T.  Harris,  Judge. 

John  C.  Barnes  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

W.  W.  Cardwell  and  .T.  A.  Buch.inan,  for 
nppcllnnt  Geo.  M.  Brown,  Dlst  AX'^^  for 
the  State. 


MOORE,  J.  The  defendant.  John  C 
Barnes,  was  Indicted,  tried,  and  convicted  of 
the  crime  of  murder  In  the  first  degree,  al- 
leged to  have  been  committed  in  Douglas  coun- 
ty, April  28.  1905,  by  killing  one  William 
Graham,  In  some  way  and  manner,  and  by 
some  means,  instruments,  and  weapons,  to 
the  grand  jury  unknown.  He  appeals  from 
the  Judgment  of  death  which  followed,  and 
his  counsel  contend  that  the  court  erred  In 
refusing  to  instruct  the  Jury,  as  requested,  to 
return  a  verdict  of  not  guilty,  on  the  ground 
that  the  evidence,  which  is  wholly  circum- 
stantial. Is  Insufficient  to  warrant  a  convic- 
tion. 

The  entire  testimony  given  at  the  trial  la 
sent  up  with  the  bill  of  exceptions,  from 
which  It  appears  that  on  Monday,  May  1, 1905, 
at  about  10  o'clock  In  the  forenoon,  a  human 
skeleton  was  discovered  in  a  burning  log  heap, 
a  few  feet  east  of  the  right  of  way  fence  near 
the  railroad,  about  a  mile  and  a  quarter  north 
of  Glcndnle.  Nearly  all  the  flesh  had  been 
consumed,  and  there  remained  of  the  frame- 
work intact  only  the  skull,  the  vertebne,  and 
parts  of  the  shoulder  and  of  the  hip  bones. 
The  structure  of  the  skeleton  Indicated  the 
death  of  a  small  person,  but  It  was  impos- 
sible to  distinguish  the  sex.  A  soft  black  hat, 
having  two  matches  stuck  in  the  band,  was 
found  at  the  same  time  hidden  beneath  the 
loose  hark  of  a  stump  near  the  fire.  There 
were  also  discovered  In  the  ashes  about  where 
the  hips  of  the  skeleton  lay,  a  three-bladed 
pocket  knife,  and  near  it  some  nails  that 
had  probably  been  driven  in  the  soles  and 
heels  of  the  shoes  worn  by  the  deceased.  In 
the  immediate  vicinity  were  seen  some  dark 
spots  on  the  grass,  earth,  and  stones,  sup- 
posed to  be  blood  stains,  and  the  grass  ap- 
peared to  be  lodged,  as  If  some  object  had 
been  dragged  over  it  After  quite  a  number 
of  persons  had  visited  the  place  where  the 
skeleton  was  found,  a  leather  belt  and  a 
purse  were  discovered  In  the  brush  about  40 
feet  from  where  the  fire  had  been.  It  further 
appeared  that  Graham,  the  man  charged  to 
have  been  killed,  was  about  five  feet  four 
Inches  In  height,  weighed  about  140  pounds, 
usually  bad  matches  In  his  hat  band,  and 
always  carried  a  large  Colt's  revolver  in  a 
holster  made  from  a  boot  top  and  suspended 
by  a  leather  belt  Notwithstanding  the  fiber 
part  of  the  handle  of  the  knife  had  been 
burned,  George  Wood,  as  a  witness  for  the 
state,  claimed  to  recognize  It  as  Graham's 
property,  saying  be  had  given  it  to  him.  The 
hat  was  claimed  to  be  Identified  as  Graham's 
by  S.  H.  Duley,  who  testified  that  he  had  seen 
him  wear  It  Jesse  Clements  testified  that 
the  belt  found  In  the  brush  was  the  one  worn 
by  Ornham  by  which  his  revolver  was  car- 
ried and  which  the  witness  recognized  by  the 
clasp  of  the  girdle  being  loose. 

The  testimony  tending  to  connect  the  de- 
fendant with  the  commission  of  the  crime 
shows  that  he  ond  Graham  were  cold  miners 
who  were  acquainted  with,  and  had  lived 
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near,  each  other  on  Dadd's  creek,  Douglas 
county,  for  several  months  until  Tliursday, 
April  27,  1905,  when  Graham  moved  across 
Cow  creek  to  Tuller's  creek,  several  miles 
■westerly,  and  was  last  seen  as  he  crossed  the 
railroad  golnf;  to  his  new  residence.  The  de- 
fendant on  the  next  day  horrowed  a  Win- 
chester rifle  from  a  neighbor,  telling  him  that 
he  desired  to  shoot  a  wounded  deer  which  he 
had  seen.  That  evening,  as  he  returned  with 
the  gun,  he  found  two  men  at  his  cabin  who 
had  been  hunting  for  stray  cattle,  to  whom 
he  stated  that  Graham  claimed  to  be  a  "bad 
man,"  and  referring  to  the  latter  he  remarked : 
"If  he  makes  a  crooked  move  at  me,  I  will 
kill  him."  He  further  stated  to  his  visitors 
that  they  need  not  arise  when  he  did  the  next 
morning  for  he  was  obliged  to  get  up  early  so 
as  to  meet  a  man  at  a  tunnel  on  the  railroad.- 
Barnes  left  his  cabin  Saturday  morning 
about  4  o'clock,  taking  the  rifle  with  him, 
and  five  hohrs  thereafter  he  was  In  the  town 
of  Glendale,  10  miles  sontherly,  where  he 
paid  a  bill  which  he  owed  a  merchant  and 
received  a  sum  of  money  In  exchange  for  a 
piece  of  cast  gold  that  had  been  moldeil  by 
and  belonged  to  Graham,  the  Identity  of 
which  was  unquestionably  established.  The 
defendant  left  that  town  soon  thereafter,  and 
was  seen  at  several  points  as  he  walked 
northerly  along  the  railroad  to  a  section 
house  near  his  home,  where  he  secured  his 
supper.  He  returned  to  Glendale  that  night 
and  became  Intoxicated,  leaving  two  pack- 
ages In  the  saloon  where  he  had  been  Im- 
bibing. The  next  day.  Sunday,  April  30th, 
he  was  seen  on  the  railroad  carrying  n  Win- 
chester rifle,  and,  meeting  a  man  who  ap- 
peared as  a  witness  at  the  trial  herein,  he 
told  him  he  had  been  hunting,  describing 
the  route  he  claimed  to  have  traveled. 
Barnes  returned  the  rifle  that  day  and  paid 
the  man  from  whom  he  borrowed  It  10  cents 
for  the  cartridges  he  had  used.  About  noon 
that  day  the  defendant  engaged  one  O.  I.. 
Hlttsman  to  help  him  carry  some  provisions 
that  had  come  by  rail  up  a  hill  towards  his 
cabin,  and  as  they  halted  for  a  moment's 
rest  Barnes,  unwrapping  a  package,  exhibit- 
ed a  revolver,  whereupon  his  companion,  re- 
ferring to  Graham,  said,  "You  have  got  Bill's 
gun,"  and  the  defendant  replied.  "Oh!  yes; 
I  bought  It  from  Bill."  Sunday  evening 
Barnes  went  south  on  the  train  towards 
Glendale.  The  next  morning.  May  1,  1905, 
•which  will  be  remembered  as  the  day  when 
the  skeleton  was  found,  he  called  at  a  saloon 
Jn  that  town  about  5  o'clock  and,  waking  the 
barkeeper,  he  secured  a  drink  of  whisky. 
At  1  o'clock  that  day  he  was  about  a  mile 
and  a  quarter  north  of  Glendale,  where  he 
met  one  W.  H.  Pruett,  to  whom  he  stated 
that  Graham  had  gone  to  Mule  creek,  a  trib- 
utary of  the  Umpqua  river,  prospecting,  and 
that  he  had  purchased  from  him  some  sluice 
boxes  and  was  going  to  his  cabin  after  them. 
Pruett  told  him  the  boxes  referred  to  never 
belonged  to  Graham,  but  had  been  owned  by 


another  person  flrom  whom  the  narrator  pur- 
chased them.  Barnes,  upon  receiving  this 
Information,  remarked:  "I  am  so  damned 
tired  and  sore  that  I  won't  go  any  further. 
When  yon  see  Bill  (meaning  Graham),  tell 
him  that  I  got  this  far  with  you  and  turned 
around  and  went  back."  Whereufwu  he  de- 
parted. The  defendant  on  Tuesday  night 
told  a  hotel  keeper  at  Glendale  that  Graham, 
possessing  a  few  dollars,  had  gone  to  Cali- 
fornia, and,  referring  to  the  nails  discovered 
In  the  ashes,  he  further  said  If  Graham  was 
found  he  would  have  on  old  rubber  boots. 
The  sherlft  of  Douglas  county,  on  Friday, 
May  5,  1905,  visited  Graham's  cabin,  which 
was  locked;  but,  opening  It,  he  found  the  bed 
in  order,  some  wearing  apparel,  provisions, 
dough  mixed  for  bread,  water  left  In  pails, 
and  two  pairs  of  rubber  boots.  The  follow- 
ing Sunday  Barnes  was  apprehended  at  his 
cabin,  underneath  which  there  was  then 
found  wrapped  in  a  gunny  sack  a  pistol  that 
was  Identified  as  Graham's,  and  referring 
thereto  the  defendant,  though  claiming  to 
have  owned  the  gun  several  years,  said  to 
the  sheriff  and  to  the  men  accompanying 
him :  "I  put  the  revolver  there,  and.  I  did 
not  expect  you  fellows  to  find  it."  At  the 
time  the  arrest  was  made,  the  defendant's 
cabin  was  searched,  and  In  emptying  a  sack 
of  potatoes  a  chunk  of  tinfoil  rolle<l  out  and 
fell  to  the  floor;  but,  without  any  examina- 
tion. It  was  picked  up  and  placed  with  the 
potatoes  In  the  sack  which  had  contained 
them.  The  sheriff,  about  May  31,  1903,  took 
the  defendant's  goods  and  provisions  from 
his  cabin  to  the  house  of  a  neighbor,  who, 
taking  potatoes  from  a  sack  which  had  been 
so  brought  to  him,  saw  a  piece  of  tinfoil 
which  he  swept  with  the  dust  into  a  fireplace 
where  It  remained  until  the  17th  of  the  next 
mouth  when,  concluding  to  make  solder  of 
tlie  foil,  he  picked  It  up  and  unrolled  It,  dis- 
covering Inwrapped  therein  a  diamond  ring 
that  had  belonged  to,  and  been  woni  by. 
Graham.  The  defendant  gave  no  testimony 
at  his  trial  and  called  only  two  hardware 
dealers,  who  as  witnesses  severally  testified 
that  the  knife,  the  parts  of  which  were  found 
In  the  ashes,  and  the  revolver  that  was  dis- 
covered beneath  Barnes'  cabin  were  general- 
ly kept  and  sold  by  merchants  engaged  in 
their  trade.  It  also  appeared  that  while  the 
defendant  was  incarcerated  in  jail  awaiting 
trial  on  the  charge  of  which  he  was  convict- 
ed, ho  attempted  to  escape. 

It  is  argued  by  defendant's  coxmsel  that  the 
evidence  hereinbefore  detailed,  which  we 
deoiu  a  fair  statement  of  that  given  at  the 
trial,  is  insufhcient  to  establish  either  the 
death  of  William  Graham,  the  person  char- 
ged to  have  been  killed,  or  the  criminal 
agency  of  the  defendant.  In  State  v.  Wil- 
liams (Or.)  80  Pac.  C5o,  it  was  held  that 
circumstantial  evidence  alone  was  suHicient 
to  prove  the  death  of  the  person  alleged  to 
have  been  killed  and  also  the  criminal  agency 
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of  tbe  party  accused  of  the  commission  of 
the  offense.  In  that  case  the  i)erson  charged 
to  have  been  killed  was  last  seen  in  the  pres- 
ence of  the  defendant  In  that  action,  and 
there  were  foimd  in  what  was  supposed  to 
have  been  a  temiK>rary  grave  gunny  sacks 
that  had  been  saturated  with  a  liquid  which 
by  chemical  analysis,  was  claimed  to  have 
been  human  blood,  and  also  a  lock  of  a 
woman's  hair  which  was  recognized  as  that 
of  his  alleged  victim.  The  evidence  neces- 
sary to  establish  the  corpus  delicti  in  cases 
of  homicide  most  show  (1)  that  the  life  of  a 
human  being  has  been  taken,  which  questlim 
involves  the  subordinate  inquiry  aa  to  the 
Identity  of  the  person  charged  to  have  been 
killed;  and  (2)  that  the  death  was  unlaw- 
fully caused  by  the  party  accused  thereof, 
and  by  no  other  person.  In  Campbell  v. 
People,  159  111.  9,  42  N.  E.  123,  50  Am.  St. 
Rep.  134,  it  was  held  that  the  corpus  delicti 
might  be  proved  in  a  prosecution  for  murder 
by  circumstantial  evidence  where  that  was 
the  best  proof  obtainable;  but  ttiat  great 
caution  should  be  observed  in  acting  upon  it. 
Reviewing  the  evidence  introduced  in  the 
case  at  bar,  to  prove  the  first  element  stated. 
Dr.  VT.  H.  Dale,  a  licensed  practicing  physi- 
cian, and  a  graduate  of  a  reputable  medical 
college,  who  was  a  witness  at  the  coroner's 
Inquest,  testified  that  he  was  positive  the 
skeleton  found  in  the  burning  log  heap  was 
tbe  remains  of  a  human  being.  As  to  the 
Identity  of  the  remains,  it  is  not  necessary 
that  the  evidence  should  be  direct  and  posi- 
tive, where  such  proof  Is  impracticable. 
Wills,  Clr.  EV.  (6th  Am.  Ed.)  213;  Taylor 
v.  State.  3.J  Tex.  97.  Thus  In  Rex  v.  Clewes, 
4  Car.  &  P.  221,  a  carpenter's  rule  and  the 
remains  of  a  pair  of  shoes  found  near  a 
skeleton  were  In  part  the  means  used  to 
Identify  the  relics  of  a  man  who  had  been 
buried  23  years.  In  Commonwealth  v.  "Web- 
ster, 52  .\m.  Dec.  711,  the  metallic  teeth  of 
a  person  found  In  a  furnace  were  held  suf- 
ficient to  prove  the  Identity  of  a  person 
charged  to  have  been  killed.  In  State  v. 
Wliliaius,  78  Am.  Dec.  248,  the  charred  re- 
mains of  a  missing  woman  were  Identified 
by  the  finding  of  certain  hair  pins  with  the 
bones  and  proof  that  the  deceased  was  In 
the  habit  of  wearing  such  pins  two  or  three 
years  prior  thereto.  In  Jackson  v.  State,  29 
Tex.  App.  4r.8,  16  S.  W.  247,  the  identity  of 
a  child  was  proven  by  finding  a  number  of 
small  hones,  locks  of  short  curly  black  hair, 
and  a  small  calico  bonnet.  So,  too,  In  State 
V.  Martin  (S.  C.)  2.->  S.  E.  113.  the  Identity 
of  the  charred  remains  of  a  person  was  es- 
tablished by  finding  In  the  ashes  with  the 
skeleton  a  piece  of  burned  cloth  like  the 
woven  fabric  of  which  his  trousers  were 
made,  and  which  he  wore  at  the  time  of  his 
disappearance,  and  by  discovering  in  the 
same  place  a  slate  pencil  with  certain  in- 
dentations thereon.  In  the  case  at  bar  the 
witness  George  Wood,  referring  to  the  knife 
found  in  the  ashes,  In  answer  to  the  direc- 


tion: "Tell  the  Jury  why  yon  know  the 
knife,"  said:  "I  know  the  knife  by  tbe 
shape,  the  make  and  by  the  defects  in  it. 
The  knife  was  always  loose  In  the  springs 
here  and  hard  to  open.  That  is  the  reason 
that  I  gave  It  to  Graham." 

It  Is  argued  by  defendant's  counsel  that 
the  fire  having  consumed  a  part  of  the  handle 
of  the  knife,  the  heat  was  sufficiently  Intense 
to  injure  the  springs  and  this  being  so,  tbe 
witness  could  not  recognize  the  instrument 
which  was  commonly  sold  by  hardware  deal- 
ers, and  hence  the  skeleton  was  not  identified 
as  the  remains  of  Graham.  Tbe  testimony 
so  given  by  Woods  was  competent  and  its 
adequacy  was  a  question  which  the  jury 
were  called  upon  to  determine.  XTdderzook 
V.  Commonwealth,  7G  Pa.  340.  The  bat 
which  was  found  beneath  tbe  loose  bark  of 
an  old  stump  near  the  fire,  at  the  time  the 
skeleton  was  taken  from  the  ashes,  was  iden- 
tified as  the  head  covering  worn  by  Graham, 
whose  habit  it  was  to  carry  matches  stuck 
in  his  hat  band.  The  finding  of  two  matches 
so  placed  in  the  hat  referred  to  affords  cor- 
roborative evidence  of  the  Identity  of  the 
person  who  carried  them  in  this  peculiar 
manner.  So,  too,  the  finding  of  the  belt  In 
the  brush,  though  not  discovered  until  sev- 
eral days  after  the  fire,  was  identified  as  Gra- 
ham's girdle.  The  finding,  near  the  remains 
of  a  human  being  of  property  that  Is  recog- 
nized as  having  belonged  to  a  missing  per- 
son Is  a  circumstance  tending  to  Identify  tbe 
body  of  the  deceased.  It  Is  possible,  however, 
that  such  proi)erty  may  have  been  purposely 
placed  by  its  owner  where  it  was  found  to 
induce  tlte  belief  that  a  living  person  Is  In 
fact  dead,  or  that  such  personal  chattels 
were  intentionally  put  in  the  place  indicated 
to  create  an  Inference  of  the  Identity  of  the 
deceased  where  doubt  on  that  subject  exists. 
The  degree  of  proof  resulting  from  such  dis- 
covery necessarily  depends  upon  the  oppor- 
ttmity  which  time  and  interest  afford  a  de- 
signing person  to  manufacture  evidence. 
The  finding  of  the  belt,  several  days  after 
the  inquest  was  held,  when  there  bad  been 
time  and  chance  to  create  an  inference  of 
the  identity  of  the  de<.-eased,  weakens  the 
evidence  which  the  circumstance  of  the  dis- 
covery woiUd  ordinarily  produce,  If  season- 
ably made.  Such  evidence  was  admissible 
and  It  will  be  presiuued,  in  the  absence  of 
any  showing  to  the  contrary,  that  tbe  court 
correctly  instructed  the  Jury,  as  to  the  de- 
gree of  proof  which  the  circumstances  ad- 
verted to  furnished.  It  will  be  remembered 
that  the  parts  of  the  skeleton  found  in  the 
burning  log  heap,  indicated  the  remains  of  a 
small  person.  This  fact  alone  is  not  con- 
trolling on  the  question  of  identity,  for  the 
human  framework  discovered  might  have 
been  that  of  any  jierson  corresponding  in 
stature  with  Graham  (Commonwealth  v. 
Webster.  52  Am.  Dec.  711),  but  when  this 
circumstance  Is  considered  in  connection  with 
tbe  other  attending  conditions,  we  think  the 
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jury  \vere  authorlzwl  In  conduaing  as  the 
verdict  Implies,  that  tlie  remains  were  those 
of  the  i>erson  charged  to  have  been  killed. 
The  consumption  of  a  human  body  by  fire 
does  not  necessarily  repel  an  Inference  of 
suicide  or  of  an  unintentional  death,  for  the 
dissolution  may  have  been  caused  by  purpose- 
ly leaping  or  accidently  fulling  Into  a  Are, 
or  by  being  unable  to  escai)e  from  a  burning 
building.  So.  too.  a  human  body  may  be 
destroyed  by  that  means  after  death  had 
resulted  from  natural  causes.  The  finding  of 
the  remains  of  a  healthy  person,  like  Graham, 
in  a  burning  log  heap,  where  escape  was 
IK)ssible  In  case  contract  with  the  fire  was 
accidental,  and  probably,  where  Immediate 
intense  pain  resulting  from  the  flame  would 
cause  an  abandonment  of  an  attempt  at  self- 
destruction,  must  necessarily  i-epel  every  in- 
ference of  death  by  means  of  such  a  fire. 
This  conclusion  Is  fortified  by  the  testimony 
of  a  locomotive  fireman  who  said  that  on 
Monday,  May  1,  190.'>,  at  about  2:20  a.  m.,  he 
saw,  on  the  east  of  the  railroad,  about  a 
mile  and  a  quarter  north  of  Glendale,  a  Are 
and  a  man  standing  by  it.  From  this  decla- 
ration under  oath  it  would  seem  to  appear 
that  the  fire  which  consumed  Graham's  body 
was  not  ignited  by  him.  The  evidence  of 
what  was  supposed  to  have  been  blood  stains 
In  the  vicinity  of  the  ashes,  and  the  appear- 
ance of  the  grass  and  weeda  indicating  that 
some  object  had  been  dragged  towards  the 
Are,  thereby  lodging  the  vegetation  and  stain- 
ing the  right  of  way  fence  with  blood,  war- 
ranted the  Jury  in  concluding  that  Graham's 
death  did  not  result  from  natural  causes  or 
from  suicide. 

This  brings  us  to  a  consideration  of  that 
branch  of  the  question  which  Involves  the 
criminal  agency.  It  will  be  remembered 
that  on  Saturday,  April  29,  1905,  at  about 
9  o'clock  in  the  morning  the  defendant  paid 
a  bill  which  be  owed  a  merchant  in  Glendale 
by  giving  a  piece  of  gold  that  had  belonged  to 
(jraham.  The  next  day  Barnes  exhibited  a 
revolver  to  the  witness  Hlttsman,  saying  he 
bad  purchased  It  from  Graham,  which  gun 
was  found  when  the  defendant  was  arrested 
hidden  beneath  his  cabin.  At  the  time  the 
revolver  was  found  there  was  also  seen  in 
a  sack  of  potatoes  in  Barnes'  cabin  a  piece 
of  tinfoil.  These  potatoes  were  taken  to  a 
neighbor's  house  and  emptied,  there  dropped 
from  the  sack  a  piece  of  tinfoil  which  being 
thereafter  unrolled,  a  diamond  ring  was  dis- 
covered that  had  belonged  to  Graham.  In 
Williams  V.  Commonwealth,  28  Pa.  102,  It 
was  held  that  an  Instruction,  directing  the 
Jury  to  infer  the  commission  of  the  crime 
of  murder  from  the  possession  of  stolen 
articles,  where  the  evidence  was  adequate 
to  warrant  a  conviction  of  the  latter  crime, 
correctly  stated  the  law  applicable  to  the 
facts  involved.  In  deciding  that  case,  Mr. 
Justice  Porter,  comparing  the  Instruction 
referred  to  with  another  that  had  been  given, 
says:   "In  that  portion  of  the  charge  which 


■  treats  of  the  possession  of  the  coin,  and  the 
right  of  the  jury  to  Infer  a  higher  crime  from 
the  possession  of  stolen  articles,  sufllcient 
to  convict  the  defendant  of  larceny,  we  see  as 
little  to  condemn.  If  criminal  offenses  are  to 
be  punished,  circumstances  like  these  must 
be  laid  hold  of  to  prove  them."  In  Poe  v. 
State,  10  Lea  (Tenn.)  673.  a  similar  in- 
struction was  given  at  the  trial  of  tlie  plain- 
tiffs in  error,  who  were  charged  with  the 
commission  of  the  crime  of  murder  in  the 
first  degree,  and  it  was  held  that  no  error 
was  committed,  the  court  saying:  "In  fact, 
the  recent  possession  of  stolen  articles  under 
these  circumstances,  would  not  merely  be  a 
strong  circumstance,  but  raise  a  presumption 
of  guilt,  upon  which  the  jury  should  con- 
vict." So.  too.  In  State  v.  Anderson,  10  Or. 
448,  a  pocket  book  containing  money  that  had 
belonged  to  a  person  alleged  to  have  been 
killed  having  been  found  in  the  possession 
of  the  defendant  was  considered  as  tending 
to  establish  his  criminal  agency. 

An  exception  was  taken  by  defendant's 
counsel  to  the  admission  of  testimony  as  to 
the  finding  of  Graham's  diamond  ring,  on  th* 
ground  that  the  circumstance  was  too  remote, 
indefinite,  and  uncertain.  In  Morris  v.  State, 
80  Tex.  App.  95,  16  S.  W.  757,  testimony  of 
the  finding  in  a  well,  of  a  watch,  the  property 
of  the  person  charged  to  have  been  killed, 
several  months  after  the  alleged  murder,  was 
held  admissible  In  connection  with  other  evi- 
dence proving  that  on  the  day  the  defendant 
was  arrested  he  had  access  to  the  well  and 
could  have  thrown  the  watch  Into  it  It  wilt 
be  remembered  that  on  the  day  Barnes  was 
arrested  there  was  found  In  bis  sack  of  pota- 
toes a  small  roll  of  tinfoil,  the  identity  of 
which  was  reasonably  accounted  for,  which 
being  unwrapped  revealed  Graham's  diamond 
ring.  Evidence  of  tbis  circumstance  in  con- 
nection with  the  otbers  was,  In  our  opinion, 
admissible.  In  the  case  of  State  v.  Ander- 
son, supra,  the  defendant's  contradictory 
statements  as  to  the  whereabouts  of  the  miss- 
ing person  were  also  regarded  as  tending  to 
create  an  inference  of  his  guilt  In  the  case 
at  bar  Barnes  stated  that  Graham  bad  gone 
to  Mule  creek  prospecting  and  afterward 
that  he  had  gone  to  California,  saying  that 
Graham  bad  a  few  dollars,  thereby  implying 
that  he  was  able  to  travel  by  rail.  As  Mule 
creek  Is  situated  west  of  Gloidale  and  Califor- 
nia south  of  that  town.  It  was  possible  for  a 
person  going  to  the  former  place  to  continue 
his  journey  to  the  sister  state;  but  as  the 
travel  by  rail  is  so  much  easier  and  speedier 
than  journeying  over  the  mountains,  the  de- 
fendant's declarations  should  be  considered  as 
tending  to  incriminate  him.  State  v.  Reed. 
60  Me.  550.  The  defendant  having  attempted 
to  escape  from  the  Jail  in  which  he  was  con- 
fined, awaiting  trial  on  the  charge  of  which 
be  was  convicted,  Is  also  a  circumstance 
slightly  tending  to  prove  bis  guilt  Cir- 
cumstantial evidence  is  legal  and  competent 
in  the  gravest  kind  of  criminal  cases;   and 
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If  It  ia  of  such  a  ctiancter  as  to  exclade 
every  reasonable  hypothesis,  other  than  that 
the  party  accosed  of  the  commission  of  the 
ofTense  is  guilty  thereof,  It  Is  sufficient  to 
authorize  a  conviction. 

Believing  that  the  attending  circumstances 
adverted  to  are  of  the  character  Indicated, 
and  that  other  alleged  errors  that  have  been 
assigned  are  unimportant,  the  judgment  Is 
affirmed. 


(30  Utali,  463) 

JOHN  AINSFIBLD   CO.   ».    RASMU8SBN. 
(Supreme  Court  of  UUh.   July  14,  1006.) 

1.  SaIXS  — AcnON  FOB  PBIOX  —  PlJU.DlNa»— 

BuBDKN  or  Paoor. 

In  an  action  for  the  price  of  goods,  the 
defense  that  the  seller  failed  to  ship  the  same 
in  time,  and  that  the  goods  came  too  late  to 
be  of  ready  sale,  is  new  matter,  and  the  burden 
of  proving  It  Is  on  the  buyer. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Sales,  H  1044-1048.] 

2.  TSIAIr-lRSTBUCTIONB— PBEPONDEBANGK     OV 

Evidence— Misleading  Inbtbuctions. 
Where,  in  an  action  for  the  price  of  goods, 
the  buyer  denied  the  allegation  of  the  complaint 
and  pleaded  as  an  affirmative  defense  tbe  failure 
of  the  seller  to  ship  the  goods  In  time,  an  In- 
struction that,  if  the  evidence  was  equally  bal- 
anced, the  verdict  should  be  for  defendant,  was 
misleading  because  calculated  to  lead  the  jury  to 
apply  tbe  instruction  to  the  affirmative  defense.* 
8.  Evidence— BuBDBN  of  PBOor— Pailtibe  to 

Sustain. 

Where  defendant  denied  the  material  allfr> 
gations  of  the  complaint,  the  burden  of  prov- 
ing the  allegations  by  a  preponderance  of  the 
evidence  was  on  plaintiff,  and  if  he  failed  to 
do  so,  or  if  the  evidence  was  equally  balanced, 
he  could  not  recover. 

[Ed.  Note. — For  cases  hi  point,  see  vol.  20^ 
Cent.  Dig.  Evidence,   {  122.] 

A  TBiAir— Instbuoiions— Pbepondxbancx   of 
Evidence. 

Where,  In  an  action  for  the  price  of  goods, 
the  buyer  denied  the  allegations  of  tbe  com- 
plaint, and  pleaded  an  aCBrmative  defense,  and 
gave  evidence  rebutting  the  evidence  of  the  sel- 
ler, and  the  court  charged  that  tbe  burden  of 
e roving  the  sale  was  on  the  seller,  and  that  the 
nrden  was  on  defendant  to  establish  the  af- 
firmative defense  by  a  preponderance  of  the 
evidence,  and  defined  "preponderaoce  of  the  ev- 
idence" as  the  greater  weight  of  the  evidence, 
the  refusal  to  charge  that  the  burden  was  on  the 
seller  to  prove  tbe  material  allegations  of  the 
complaint  by  a,  preponderance  of  the  evidence, 
and  that,  if  he  failed  to  so  prove  the  same, 
or  if  the  evidence  was  equally  balanced,  the 
verdict  should  be  for  defendant,  was  erroneous. 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  A  Howell,  Judge. 

Action  by  the  John  Ainsfleld  Company 
against  O.  T>.  Rasmussen.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  new  trial  ordered. 

Plaintiff  brought  this  action  to  recover 
from  defendant. the  sum  of  $545.25,  alleged 
to  be  due  on  an  express  contract  for  goods 
sold  and  delivered.  The  complaint  contains 
two   causes  of   action. .  In   the   first  cause 

•Hirkey  T.  Bio  Ckranda  Wes'tara  Ry.  Co.  (Utah)  82 
Pac.  a. 


Of  action  ft  la  alleged  that  betweoi  June  1, 
1003,  and  November  1,  1008,  at  Ogdoi,  ntab. 
plaintiff  sold  and  delivered  to  tbe  defendant, 
at  his  request,  a  certain  stock  of  goods  con- 
sisting of  ladles'  cloaks,  skirts,  and  suits, 
and  that  the  egreed  price  to  be  paid  there- 
for was  $283.  The  allegations  In  the  second 
cause  of  action  are  the  same  as  those  In  the 
first,  except  that  the  goods,  at  the  request 
of  defendant,  were  shipped  and  delivered  to 
him  at  Rock  Springa,  Wyo.,  and  that  defend- 
ant agreed  to  pay  therefor  the  sum  of  $262.25. 
The  defendant  answered  doiylng  each  and 
every  allegation  of  the  complaint,  and  plead- 
ed as  an  affirmative  defense  a  breadi  of  the 
contract  under  which  plaintiff  claims  to  have 
shipped  the  goods,  in  that  the  goods  were 
not  shipped  until  long  after  the  time  agreed 
upon  and  thereby  were  not  received  by  de- 
fendant until  the  season  for  the  selling  of 
this  class  of  goods  had  almost  closed,  and 
that  they  came  too  late  to  be  of  ready  sale. 
It  is  further  alleged  that  the  goods  were  ship- 
ped to  the  defendant  as  samples  from  which 
to  select  a  line  of  goods  If  he  so  desired;  that 
he  had  i)ermlsslon  to  dispose  of  the  goods, 
or  such  portion  thereof  as  he  might  be  able 
to  sell  In  the  usual  course  of  trade;  and  that 
it  was  further  agreed  that  defendant  ml^t, 
at  any  time,  if  be  so  desired,  resblp  to 
plaintiff  the  unsold  portion  of  said  goods. 
There  is  a  sharp  conflict  in  the  evidence  on 
tbe  issues  raised  by  the  pleadings,  but  It 
is  not  necessary  to  review  In  detail  the  facts 
In  the  case,  because  the  errors  assigned  re- 
late only  to  the  instructions  given  by  the 
court  and  the  refusal  of  tbe  court  to  give 
certain  requests  asked  for  by  the  defendant 
From  a  verdict  rendered  by  a  jury  and  Judg- 
ment entered  thereon  by  the  court.  In  favor 
of  plaintiff,  for  tbe  sum  of  1390.62,  defend- 
ant has  appealed  to  this  court 

Henderson  *  MacMIUan,  for  appelant 
N.  J.  Harris,  for  respondent 

McCARTT,  J.,  after  making  the  foregoing 
statement,  delivered  the  opinion  of  the  court: 

Defendant  assigns  as  error  the  refusal  of 
the  court  to  Instruct  the  Jury  that  "If  the 
evidence  Is  equally  balanced,  your  verdict 
must  be  for  the  defendant,  no  cause  of  ac- 
tion." One  of  the  defenses  set  up  by  de- 
fendant in  this  case  was  the  alleged  fail- 
ure of  plaintiff  to  ship  the  goods  mentioned 
as  agreed  upon  at  the  time  they  were  order- 
ed, and  that  they  arrived  too  late  tor  the 
fhll  trade,  and  defendant  was  thereby  un- 
able to  dispose  of  them.  This  was  new  mat- 
ter. The  burden  of  proving  the  Issue  raised 
by  It  was  upon  the  defendant  As  the  fore- 
^tng  request  is  not  limited  or  confined  to  the 
issues  made  In  the  allegatlona  of  the  com- 
plaint, the  Jury  might  have  been  misled 
thereby  and  applied  it  had  it  been  given,  to 
the  issues  raised  by  the  affirmative  mat- 
ter In  the'  answer  as  well  as  to  the  Issnes  of 
the  complaint;    Thiercfore  the  oourt  did  not 


Digitized  by 


Google 


Utah) 


JOHN  AINSFIELD  CO.  v.  KASMUSSEN. 


1003 


err  In  refuslug  to  graut  It     llickey  v.  lUo 
Grande  Western  Ily.  Co.  (Utah)  82  Tac.  2!). 

Defendant  also  retiuested  the  court  to  lu- 
struft  the  jury  as  follows:  "The  burden  is 
upon  the  plaiutlft  to  prove  all  of  the  material 
allegations  of  Its  complaint  by  a  preiwnder- 
anee  of  the  evidence,  and  if  plaintiff  fails 
to  prove  all  of  those  material  allegations 
by  such  preponderance,  or  If  the  evidence 
is  equally  balanced,  then  your  verdict  must 
l>e  for  the  defendant,  no  cause  of  action." 
This  request  correctly  states  the  law.  The 
defendant  having  denied  tlie  material  allega- 
tions of  the  complaint,  the  burden  of  proving 
such  allegations  by  a  preponderance  of  the 
evidence  was  on  the  piaintifT,  and  if  it  fail- 
ed to  do  so,  or  if  the  evidence  on  those 
issues  were  equally  balanced,  the  plaintiff 
could  not  recover,  and  the  defendant  was  en- 
titled to  have  the  jury  so  in.«tructed.  It  is 
urged,  however,  that  the  request  was  fully 
covered  by  the  following  instructions  which 
were  given  in  the  case:  "(G)  I  further 
charge  that  the  burden  of  proof  of  the  sale 
of  said  goods  to  the  defendant,  ns  set  out 
in  his  complaint,  is  upon  the  plaintiff."  The 
court  in  the  same  parngrai)h,  after  inviting 
attention  to  some  of  the  affirmative  matters 
set  up  as  a  defense  in  the  answer,  proceed- 
ed to  farther  charge  the  Jury  as  follows: 
"And  he  (defendant)  having  alleged  such 
fact  affirmatively,  the  burden  is  upon  him 
to  establish  sucli  an  agreement  I)etween  him 
and  the  plaintiff  for  the  return  of  said  goods 
by  a  preponderance  of  the  evidence."  Tlie 
court  In  Its  next  succeeding  in.structlon  de- 
fines what  Ih  meant  by  a  "pre]»onderance 
of  the  evidence,"  as  follows:  "By  a  pre- 
ponderance of  the  evidence  is  meant  tlie 
greater  weight  of  the  evidence:  that  whicii 
is  more  convincing  of  its  truth."  Tliese  iu- 
fitructlons  when  read  togetlier  do  not  correj-tly 
state  the  rule  respecting  the  degree  of  proof 
necessary  for  a  iilaintiff  to  produce  in  supimrt 
of  the  allegations  of  his  complaint  to  entitle 
him  to  recover,  when,  as  here,  the  defemlant 
tntrodncea  evidence  tending  to  rebut  and  over- 
come the  evidence  produced  by  the  pbiintiff. 
The  Jury  was  instnictetl  that  the  burden  was 
upon  the  plaintiff  to  prove  the  allegations  of 
his  complaint,  and  that  the  burden  was  upon 
the  defendant  to  prove  by  a  preponderance 
of  the  evidence  the  afBrmative  matter  In  his 
answer.  The  Jury  might  well  have  under- 
stood from  these  instructions  aa  given  that, 
while  the  burden  was  upon  the  plaintiff  to 


prove  the  allegations  of  his  conipluiut  and 
to  make  out  a  in'Ima  facie  case  in  chief,  yet 
it  was  not  indisiieusabie  to  entitle  him  to  re- 
cover tliat  the  evidence  on  these  i.>!Mues,  when 
tlie  case  was  finally  BUbmltted.  sliouid  pre- 
ponderate In  his  favor.  Plaintiff  cites  and 
relies  upon  the  case  of  HIcUey  v.  Hallway 
Co.,  supra,  in  support  of  his  contention  that 
the  reiiucst  was  properly  refused.  In  that 
case  the  defendant  requested  the  court  to 
instruct  the  jury  as  follows:  "You  are  fur- 
ther charged  that  the  mere  fact  that  the  acci- 
dent liapiH'ned  is  not  sufflcient  proof  to  chai-ge 
the  defendant  with  negligence.  The  burden 
of  proving  negligence  rests  on  the  imrty  al- 
leging it,  and,  when  a  person  charges  negli- 
gence on  the  part  of  another  as  a  cause  of 
action,  he  must  prove  the  negligence  by  a 
preponderance  of  the  evidence.  And  in  this 
case,  if  the  jury  finds  that  the  weight  of  the 
evidence  is  In  favor  of  the  defendant,  or  that 
it  Is  e<iually  balanced,  then  the  plaintiff  can- 
not recover,  and  you  should  find  the  issues 
for  the  defendant."  It  will  l>e  observed,  as 
was  pointed  out  In  the  opinion  written  by  Mr. 
Justice  Straup  In  that  case,  tliat  the  request 
la  terms  applied  to  the  issues  of  tlie  entire 
case,  those  raised  by  the  allegations  of  con- 
tributory negligence  in  the  answer  as  well  as 
the  issues  ui>ou  the  complaint:  whereas  In 
the  case  under  consideration  the  reiiuest  was 
limited  to  the  allegations  of  the  (winplaint. 
Moreover,  in  that  case  the  court  fully  In- 
structed the  jury  on  all  tbe  issues  raised 
by  the  pleadings  in  the  case,  and  among  other 
things  ciiarged  the  jury  that:  "Tiie  liurdeii  of 
proof  is  upon  the  plaintiff  in  tills  case,  and 
it  is  necessary,  iK-fore  he  is  entitled  to  a  ver- 
dict at  yoiur  hands,  that  he  should  establish 
by  a  preponderance  of  the  evidence  the  al- 
legations of  his  complaint."  It  tlius  appears 
tliat  tlie  Jurj-  was  Instructed  in  clear  and  un- 
equivocal terms  tliat  the  burden  was  upon 
the  plaintiff  to  prove  the  allegations  of  his 
complaint  by  a  preponderance  of  the  evidence, 
which  was  not  done  in  this  case.  We  are 
of  the  opinion  that  the  defendant  was  entitled 
to  have  the  request,  or  an  instruction  embody- ' 
ing  tile  same  principles,  given  to  the  jury,  and 
that  It  was  error  for  the  court  to  refuse. 

The  judgment  is  reversed,  and  a  new  trial 
ordered,  costs  of  this  appeal  to  be  taxed 
against  respondent. 

STRAUP.  J.,  concurs.  BARTCH,  C.  J., 
concurs  In  the  result 
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(M  DUh.  460) 

STONE  T.  OGDEN  PACKING  CO. 
(Supreme  Court  of  Utah.    JtUy  12,  1906.) 

1.  Appeal  and  Ekbob— Recobd— Biix  of  Bx- 

CKPTIONS — CEBTIFICATE   AS   TO    EVIDENCE. 

A  judge's  certificate  to  a  bill  of  exceptions, 
reciting:  "Inasmuch  as  the  foregoing  matters 
do  not  otherwise  appear  of  record,  I  hereby 
certify  that  this  bill  of  exceptions  has  been  by 
me  settled  and  allowed" — .does  not  show  that  the 
bill  contains  all  the  evidence,  so  as  to  justify 
a  consideration  on  appeal  of  the  sufficiency  of 
the  evidence. 

[Ed.  Note. — For  cases  In  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  {i  291^-2927.] 

2.  Same— INCOBPOBATIOH    of   Bvidenck— Nb- 

.     CESSITY. 

Where  it  is  not  made  to  appear  that  th« 
bill  of  exceptions  contains  all  the  evidence  as 
to  certain  points,  objections  to  its  insufficiency 
on  such  points  cannot  be  considered  on  appeal.* 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  U  2916,  2917.] 

Appeal  from  District  Court,  Weber  County; 
J.  A.  Howell,  Judge. 

Action  by  Edward  S.  Stone  against  tbe 
Ogden  Packing  Company.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

James  N.  Kimball,  for  appellant  J.  D. 
Skeen,  for  respondent 

Mccarty,  J.  The  pleadings  In  this  case 
presented  Issues  which  Involved  botb  legal 
and  equitable  questions.  It  is  unnecessary, 
viewing  the  case  as  we  do,  to  reproduce  here 
the  Issues  and  facts  In  the  case.  Tbe  ques- 
tions of  fact  were  tried  by  a  Jury  who  re- 
turned a  general  verdict  In  favor  of  pl.iintiff. 
Special  Interrogatories,  embodying  tbe  equi- 
table issues  In  tbe  case,  were  also  submitted 
to  the  Jury,  upon  which  tbe  jury  returned  a 
special  verdict  In  favor  of  plaintiff.  Froiu 
tbe  judgment  entered  upon  tbe  general  and 
special  fiudingB  of  tbe  jury,  defendant  has 
appealed. 

The  errors  assigned  and  relied  on  by  ap- 
pellant for  a  reversal  of  the  judgment  relate 
to  tbe  alleged  Insufficiency  of  tbe  evidence 
to  justify  the  verdict  Respondent  objects  to 
a  consideration  of  the  errors  assigned,  on  tbe 
ground  that  there  is  nothing  In  tbe  bill  of 
exceptions  showing  that  It  contains  all  tbe 
evidence  Introduced  and  submitted  at  the 
trial.  The  order  of  the  Judge  before  whom 
the  case  was  tried,  settling  and  allowing  tbe 
bill  of  exceptions.  Is  as  follows:  "Inasmuch 
as  tbe  foregoing  matters  do  not  otherwise 
appear  of  record,  I  hereby  certify  that  this 
bill  of  exceptions  has  been  by  me  settled  and 
allowed."  There  is  nothing  in  this  certificate 
or  order  of  the  judge  showing,  nor  is  it  other- 
wise made  to  appear,  that  tbe  bill  of  excep- 
tions contains  all  the  evidence,  or  even  the 
substance  thereof,  introduced  at  the  trial. 
This  court  has  repeatedly  held  that  for  It  to 
consider  an  error  based  upon  tbe  Insufficiency 

*Crooks  T.  Harmon,  29  Utah,  3M,  81  Pac.  95;  Mltcb- 
ell  T.  Jensen,  29  Uuh,  346,  81  Pat.  165;  Ilannan 
Bros.  V.  Waltensjiiel.  28  UUb,  466.  82  Pac.  859. 


Of  tbe  evidence  the  record  mast  affirmativdy 
show  that  the  bill  of  exceptions  contains  all 
the  evidence  bearing  on  tbe  points  wherein  it 
!•    claimed    the    evidence    la     Insufficient 

Crooks  V.  Harmon,  29  Utah ,  81  Pac.  95; 

Mitchell  V.  Jensen,  29  Utah  — ,  81  Pac.  1C5; 
Hannan  Bros.  t.  Waltenspiel,  29  Utah  — ^ 
82  Pac.  859. 

We  are  of  the  opinion,  and  so  hold,  that 
respondent's  objection  Is  well  founded,  and 
that  we  are  precluded  from  considering  tbe 
alleged  errors  complained  of. 

The  judgment  Is  affirmed,  with  costs. 

BARTCn,  a  J.,  and  STBAUP,  J,  concur. 


(»  N'ev.  1«) 
STATE  ex  rel.  BACHELDER  v.  MURPHT, 
District  Judge.    (No.   1,(590.) 
(Supreme  Court  of  Nevada.    July  5,  1906.) 

1.  Insane    Persons— Actions— Tbiai    Pend- 
ing Insanity. 

Where  relator's  complaint  for  divore* 
against  his  wife  alleged  that  the  acts  constitut* 
lug  the  cause  of  action  were  committed  by  de- 
fendant before  she  became  insane,  her  subse- 
quent Insanity  constituted  no  ground  for  the 
trial  court's  refusal  to  try  the  cause  which 
was  at  issue,  during  the  continuance  of  such 
insanity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Insane  Persons,  j!||  151-155;  vol.  17, 
Cent.  Dig.  Divorce,  §§  237-242.J 

2.  MANDAMirs— Petition— AiXEQATioNS—  Ad- 
mission. 

Where  the  trial  judge  did  not  deny  or  an- 
swer tbe  allegation  of  a  petition  for  mandamus, 
that  he  had  refused  ever  to  try  petitioner's  di- 
vorce case  on  account  of  the  insanity  of  the 
defendant,  such  allegation  would  be  regarded 
as  admitted. 

3.  .TuDQEs— Defective  Proceedinos— Dtttt  or 
JuDOE  TO  I'oiNr  Oct  Defect. 

Where  a  trial  judge  was  doubtfnl  concern- 
ing his  jurisdiction  to  try  a.  cause  because  of 
defects  in  the  service  of  the  summons,  it  was 
his  duty  to  call  the  attention  of  counsel  to 
what  he  regarded  as  the  defects  in  the  pro- 
ceedings. In  order  that  they  might  be  corrected 
by  amendment,  and  not  to  arbitrarily  refoae  to 
try  the  cause  by  reason  thereof. 

Mandamus  by  tbe  state,  on  relation  of 
George  Bachelder,  against  tiie  First  Judicial 
district  court;  M.  A.  Murphy,  district  judges 
Writ  granted. 

Mack  &  Farrlngton,  for  plaintiff.  E.  B. 
Roberts,  for  defendant 

FITZGERALD,  C.  J.  This  Is  a  proceeding 
In  mandamus  to  compel  the  respondent,  as 
judge  of  the  First  judicial  district  court 
to  proceed  to  bear  and  determine  the  case  of 
George  Bachelder,  Plaintiff,  v.  Rose  Ann 
Bachelder,  Defendant,  alleged  to  be  pending 
In  said  district  court  In  his  petition  relator, 
among  other  things,  alleges:  That  he  com- 
menced bis  action  for  divorce  on  tbe  23d  day 
of  February,  A.  D.  1905;  that  on  tbe  25th 
day  of  March,  1905.  tbe  defendant  appeared 
in  the  action  through  her  attorneys,  Messrs. 
Curler  ft  King,  they  filing  an  answer  to  the 
complaint;  tbat  on  the  4th  day  of  Decembeti 
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1S05.  the  reDpondent  set  the  case  for  trial 
before  a  Jury  on  tbe  2l8t  day  of  December, 
1905 ;  that  on  tbe  said  21st  day  of  December, 
1005,  plaintiff's  attorney  in  said  case,  C.  EL 
Mack,  Esq.,  appeared  and  requested  the  re- 
spondent to  proceed  with  the  trial  of  tbe 
cnso,  that  respondent  refused  to  do  so,  giv- 
ing and  stating  his  reasons  for  so  refusing 
as  follows:  "The  said  defendant  Is  Insane 
and  confined  in  the  Asylum  for  Mental  Dis- 
eases at  Reno,  Nev." — and  that  this  relator, 
through  bis  attorney,  the  said  C.  E.  Mack, 
thereupon  made  a  demand  upon  tbe  said 
respondent  to  proceed  with  the  trial  of  said 
action,  but  that  the  said  respondent  then  and 
there  refused  and  does  now  refuse  to  proceed 
■with  the  trial  thereof,  and  will  not  proceed 
to  the  trial  of  said  action  without  an  order 
of  this  court  compelling  him  so  to  do.  The 
respondent's  refusal  to  proceed  with  the  trial 
of  tbe  case  Is  based  on  the  fact  of  the  de- 
fendant's insanity.  The  complaint,  however, 
alleged  that  the  acts  constituting  the  cause  of 
action  In  plaintiff's  favor  against  the  de- 
fendant were  committed  by  the  defendant 
before  tbe  insanity  occurred. 

Under  these  circumstances,  I  think  the 
fact  of  the  insanity  of  the  defendant  was 
not  sufficient  to  justify  the  respondent  In 
bis  refusal  to  proceed  with  the  trial  of  the 
case.  In  bis  return  or  answer  to  tbe  alter- 
native writ  herein,  tbe  respondent  sets  up 
otber  matters  in  justification  of  his  refusal 
to  proceed  with  the  trial,  to  wit,  a  doubt 
whether  or  not  tbe  summons  In  the  action 
bad  been  properly  served,  tbe  absence  of 
the  defendant's  attorneys,  etc.  As  the  case 
stands  on  the  petition  and  answer,  these  mat- 
ters cannot  avail  hlnk  under  his  admission 
that  he  would  never  try  the  case  while  de- 
fendant was  insane.  He  did  not  deny  or 
answer  the  allegation  in  tbe  petition  that 
«n  account  of  the  insanity  of  the  defendant 
he  would  not  even  In  future  try  the  casa 
The  allegation  stands  admitted  by  the  fact 
of  its  not  being  denied.  The  otber  matters  al- 
leged In  the  answer  to  the  petition  might 
perhaps  have  justified  tbe  respondent  in  bis 
refusal  to  proceed  with  tbe  trial  at  tbe  time 
mentioned.  But  if  such  were  tbe  case,  he 
should  bare  signified  to  counsel  bis  willing- 
ness and  Intention  to  proceed  with  tbe  trial 
at  the  proper  time,  and  also  have  let  them 
know  wherein  he  deemed  their  proceedings 
Iriegular  and  Insufficient,  bo  that  they  could 
bave  amended  and  corrected  them,  and  at 
some  time  gotten  a  trial  of  the  case. 

Therefore,  without  passing  on  the  ques- 
tion of  the  sufllcieucy  of  the  service  of  stun- 
moiis  In  the  case,  or  any  of  the  other  matters 
stated  in  the  answer  of  respondent,  except 
the  single  one  of  the  sufficiency  of  defend- 
ant's insanity  as  a  bar  to  proceeding  with 
tbe  orderly  heuriiig  and  deteruiiuation  of 
the  case,  it  Is  ordered  that  the  mandate  of 
this  court  Issue  to  the  respondent  that  he 
proceed  wltli  the  bearinji  and  determination 


of  tbe  case,  of  course,  first  satisfying  himself 
upon  all  questions  of  service  of  summons, 
guardianship,  and  jurisdiction. 

TALBOT  and  NORCROSS,  JJ..  concur. 


(Se  Colo.  492) 
BOARD  OF  COirRS   OF  TELLER  COUN 

TY   V.   PINNACLE  GOLD   MINING  CO. 
LTSIGHT,  County  Assessor,  et  aL  T.  C  K. 

&  N.  MINING  CO. 
(Snpieme  Court  of  Colorado.     May  7,  1006.) 
Taxation— Ebioneous   Assessment— Appeal 

TO    DisxEicT   CouBT— Appeal   io    Supbejik 

Court. 

The  statute  aathoriztng  one  injured  by  an 
erroneous  assessment  of  taxes  to  petition  the 
county  commissioners,  and  giving  an  appeal  to 
tbe  district  court,  does  not  authorize  an  ap- 
peal or  writ  of  error  from  the  judgment  of  the 
district  court 

Bn  Banc.  Appeal  from  DiBtrlct  Gonrt 
Teller  County ;   Robert  E.  Lewis,  Judge. 

The  Pinnacle  Gold  Mining  Company  and 
the  C,  K.  &  N.  Mining  Company  petitioned 
for  relief  from  an  unjust  assessment  for 
taxation,  one  petition  being  addressed  to  the 
board  of  coonty  commissioners  of  Teller 
county  and  tbe  otber  to  tbe  district  court 
and  In  tbe  case  presented  to  the  commis- 
sioners an  appeal  was  taken  to  tbe  district 
court  From  the  judgments  of  the  district 
court  reducing  the  assessments,  the  board  of 
commissioners  and  another,  as  county  assess- 
or, appeal.    Appeal  dismissed. 

C.  S.  Thomas  and  Scott  Asbton,  for  appel- 
lants.   McAllister  &  Gandy,  for  appellees. 

BAILET,  J.  Tbe  above  cases  are  two  of  a 
series  involving  identical  issues.  One  of  the 
appellees  filed  a  petition  with  the  board  of 
county  commissioners  of  Teller  county,  pray- 
ing for  relief  against  what  they  deemed  to  be 
an  unjust  and  excessive  valuation  placed  by 
tbe  assessor  upon  their  nonproductive  mining 
claims  In  Teller  county.  The  commissioners 
refused  to  Interfere  with  the  assessment,  and 
the  case  was  taken  to  the  district  court  of 
that  county  by  appeal.  The  other  appellee 
filed  a  like  petition  directly  with  the  district 
court  and  by  stipulation  the  cases  were  tried 
together.  The  district  court  reduced  the  as- 
sessment made  by  the  assessor,  and  tbe 
board  of  commissioners  and  tbe  assessor 
bring  tbe  actions  here  upon  appeal. 

This  court  has  not  Jurisdiction  to  entertain 
this  appeal.  Tbe  statute  concerning  appeals 
to  tbe  district  court  from  the  assessor  and 
from  tbe  board  of  county  commissioners  are 
similar  to  the  previous  law  upon  this  subject 
passed  In  1889.  There  is  no  provision  for  an 
appeal  from  the  district  court.  This  ques- 
tion was  before  tbe  Court  of  Appeals  in  the 
case  of  Pilgrim  Consolidated  Mining  Co.  v. 
Board  of  County  Commissioners  of  Teller 

County,  20  Colo.  App.  ,  78  Pac.  617,  and 

tbat  court  in  a  very  carefully  prepared  oplu- 
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ton,  determined  that  neither  appeal  nor  writ 
of  error  would  He  from  the  judgment  of  the 
district  court.  We  are  Inclined  to  follow  the 
opinion  of  the  Court  of  Appeals.  There  have 
been  a  number  of  similar  cases  brought  to 
this  court  and  to  the  Court  of  Appeals,  either 
upon  appeal  or  writ  of  error.  In  which  the 
action  of  the  district  court  has  been  review- 
ed. These  cases  afford  no  precedent  by 
which  we  are  to  be  controlled,  the  question 
of  Jurisdiction  not  having  been  raised  or 
brought  to  the  attention  of  the  court. 

For  the  reasons  alwve  set  forth,  these 
actions  will  be  dlsmUsed  by  the  court  upon 
its  own  motion,  for  lack  of  jurisdict'.ou  to 
entertain  the  appeal. 

Dismissed. 


BOARD  OF  COM'nS  OF  TELLER  COfX- 
TY  V.   BKN  IIUR  GOLD   SIIXIXG   CO. 
(Supreme  Court  of  Colorado.    May  7,  1900.) 

En  Banc.  Appeal  from  District  Court, 
Teller  County ;   Robert  E.  I^wls,  Judge. 

Appeal  by  the  board  of  county  commis- 
sioners of  Teller  coimty  from  a  judgment 
of  the  district  court  reducing  an  asKessmeut 
of  taxes  against  the  Beu  llur  Gold  Mining 
Company.    Appeal  dl.smissed. 

C.  S.  Thomas  and  Scott  Asbton,  for  ap- 
peihints. 

BAILEY,  J.  The  appeal  in  this  action  is 
dismissed  for  lack  of  Jurisdiction,  because 
of  the  reasons  set  forth  In  Board  of  County 
Commissioners  of  Teller  County  v.  Pinnacle 
Gold  Mining  Company  (Colo.)  85  Pac.  1005. 

Dismissed. 


LTSTGHT.   County  Asspssor.  et  nl.  v.  JEN- 
NIE   SAMPLE    COXSOL.   GOLD    MIX- 
ING CO. 
(Supreme  Court  of  Colorado.    May  7,  1906.) 

En  Banc.  Appeal  from  District  Court, 
Teller  County;   Robert  E.  Lewis,  Judge. 

Appeal  by  M.  B.  Lysight,  as  county  asses- 
sor, and  the  board  of  county  commissioners 
of  Teller  county,  from  a  Judgment  of  the 
district  court  reducing  an  assessment  of 
taxes  against  the  Jennie  Sample  Consoli- 
dated Gold  Mining  Company.    Dismissed. 

E.  8.  Thomas  and  Scott  Asbton,  for  appel- 
lants. 


BAILET,  J.  The  appeal  te  this  action  is 
dismissed  for  lack  of  Jurisdiction,  becaniie  of 
the  reasons  set  forth  in  Board  of  County 
Commissioners  of  Teller  County  v.  Pinnacle 
Gold  Mining  Company  (Colo.)  85  Pac  lOOi. 

Dismissed. 


LTSIGHT.    County   .Xssessor,   et   al.   r.    DES 

MOINES  GOLD  MINING  CO. 

(Supreme  Court  of  Colorado.    May  7,  1900.) 

En  Banc.  Appeal  from  District  Court 
Teller  County;  Robert  E.  Lewis.  Judge. 

Ai>peal  by  M.  B.  Lysight.  as  county  assess- 
or, and  the  board  of  county  commissioners  of 
Teller  county,  from  a  Judgment  of  the  district 
court  reducing  an  assessment  of  taxes  against 
the  Des  Moines  Gold  Mining  Company.  Ap- 
peal dismissed. 

C.  S.  Thomas  and  Scott  Asbton,  for  appel- 
lants. 

BAILEY.  J.  Tlie  appeal  in  this  action  Is 
dismissed  for  lack  of  Jurisdiction,  beciiuse  of 
tlie  reasons  set  forth  in  Board  of  Count?- 
Commissioners  of  Teller  County  v.  Pinnacle 
Gold  Mining  Company  (Colo.)  80  Pac  1005. 

Dismissed. 


FIRST    NAT.    B"AXK    OF    MOXTROSE.   r. 
BOARD   OF    CO.MRS   OF   MOXTROSE 

COCXTY. 
(Supreme  Court  of  Colorado.    May  7,  190C.) 

Error  to  District  Court,  Moutroee  County; 
Theron  Stevens,  Judge. 

Error  by  the  First  National  Bank  of  Mont- 
rose to  review  a  Judgment  of  the  district 
court  of  Montrose  county  refnaing  to  re- 
duce an  assessment  of  taxes  against  plain- 
tiflr  in  error.    Writ  dismissed. 


F.  D.  Catlln,  for  plaintiff  in  error. 
Gray,  for  defendant  In  error. 


John 


BAILEY,  J.  The  appeal  In  this  action  is 
dismissed  for  lack  of  Jurisdiction,  because 
of  the  reasons  set  forth  in  Board  of  County 
Commissioners  of  Teller  County  v.  Pinna- 
cle Gold  Mining  Company  ^Colo.)  85  Pac. 
1005. 

Dismissed. 

GABBBRT,  C.  J.,  and  GODDARD,  J, 
concur. 
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SILLS  V.  COCHBMS. 
(Supreme  Court  of  Colorado.    May  7,  1906.) 

Physicians  and  Suboboks— Compensation- 
Actions— Kvidence—Admissibiuty. 

In  an  action  by  a  physician  for  the  value 
of  professional  8or\-ices  rendered  without  any 
contract  aR  to  the  price,  evidence  is  admissible 
that  plaintiff  was  busily  engaged  in  the  prac- 
tice of  his  profession. 

[Kd.  Note. — For  caseii  in  point,  see  vol.  39, 
Cent.  Dig.  Physicians  and  Surgeons,  t  57.) 

Appeal  from  District  Court,  Gunnison 
County;  Therou  Stevens,  Judge. 

Action  by  F.  N.  Cocbems  against  C.  T.  Sills. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Temple  &  Crump,  for  appellant  Dexter  T. 
Sapp.  for  appellee. 

BATLET,  J.  But  one  question  Is  presented 
for  determination  In  this  case:  Is  testimony 
tending  to  show  that  plaintiff  -was  busily  en- 
gaged in  the  prootlce  of  his  profession  ad- 
missible In  an  action  brought  by  a  physician 
to  recover  Judgment  for  the  value  of  profes- 
fslonal  services  rendered,  -where  the  price  to 
be  chnrged  for  such  servlcea  was  not  agreed 
upon? 

It  Is  said  that  "when  an  attorney  sues  up- 
on a  quantum  morutt  for  professional  ser- 
vices, bis  professional  standing  Is  a  proper 
subject  of  tnqniry  as  affecting  the  value  of 
his  services.  And  the  amount  of  bis  profes- 
sional business  may  be  Inquired  into,  as  tend- 
ing to  show  big  professional  standing." 
Weeks  on  Attorneys  at  Law,  681;  Phelps  ▼. 
Hunt,  40  Conn.  97.  Counsel  liea  called  our 
attention  to  no  case,  and  we  know  of  none, 
wherein  it  is  held  that  a  different  rule  should 
obtain  in  determining  the  value  of  a  physl- 
<-ian's  services.  Tlie  same  reasoning  which 
prompts  the  doctrine  as  to  attorneys  seems  to 
warr.ant  Its  application  to  physicians.  The 
value  of  professional  services  may  depend 
very  considerably  upon  the  character  and 
standing  of  liim  who  performs  them.  In  the 
first  place,  there  are  diversities  of  gifts.  The 
period  of  time  passed  in  the  profession,  the 
experience  acquired,  degree  of  skill,  and  the 
faculty  of  using  professional  knowledge  make 
great  differences  In  individuals.  The  ser- 
vices of  some  are  worth  more  than  the  ser- 
vices of  others,  because  they  will  command 
more.  Should  a  question  arise  as  to  the 
value  of  services,  in  an  action  brought  by  a 
physician  to  recover  fees,  where  the  nature 
of  the  services  performed  makes  the  posses- 
sion of  certain  qualifications  to  constitute  an 
important  element  in  the  value  of  tliose  ser- 
vices, as  in  this  case  where  the  plaintiff  was 
called  because  of  bis  peculiar  skill  as  a 
diagnostician,  evidence  of  professional  stand- 
ing Is  clearly  admissible  and  is  entitled  to 
consideration. 

The  fact  that  plaintiff  was  extremely  busy 
tends  to  show  his  professional  staiuling,  and 
tends  to  show,  in  connection  with  other  testi- 


mony concerning  the  length  of  time  be  bad 
practiced  medicine  in  that  community,  his  ex- 
perience, which  gave  tilm  the  requisite  knowl- 
edge and  ability  to  properly  diagnose  and 
prescribe  the  necessary  medicines  for  diseas- 
ed persons.  If  constant  practice  In  the  art  of 
his  profession  renders  a  practitioner  more 
capable  than  he  otherwise  would  be,  the  ex- 
tent of  such  a  practice  is  a  matter  wtilcb  may 
be  properly  inquired  into  for  the  purpose  of 
determining  the  value  of  the  services  ren- 
dered. 

The  judgment  of  the  district  court  will  be 
affirmed. 

Affirmed. 

GABBEBT,  C.  3.,  and  GODDARD,  J., 
concur. 


HOTCHKISS   V.    FIRST   NAT.    BANIC    OF 

DENVER  et  al. 

(Supreme  Court  of  Colorado.    May  7,  190C.) 

1.  JuDOMENTy^tTDQEs— Powers  in  CnxMsEBS 
— Ji'DaifENT  BT  Default. 

Under  Code  Giv.  Proc.  §  168.  providing 
that  if,  in  a  default  case,  proof  of  a  fact  be 
necessary,   "the  court   may    •    •    •    hear    the 

groof  or  •  •  •  order  a  reference,"  the  judge 
1  cliaml>ers  in  one  county  cannot  hear  testi- 
mony and  render  judgment  in  a  default  case 
pending  in  another  county. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  §  219.] 

2.  Executors  and  Aduinistratobs— Allow- 
ance OF  Claims. 

In  view  of  Mills'  Ann.  St.  S  4793,  providing 
that,  on  recovery  of  judgment  In  any  court 
other  than  the  county  court  against  an  adminis- 
trator for  a  demand  due  from  the  intestate,  no 
execution  shall  be  issued,  but  a  transcript  shall 
be  filed  in  the  county  court,  "and  the  same 
shall  be  classed  and  paid  as  otlier  demands."  a 
district  court  is  not  authorized  to  decree  ttuit  a 
judgment  rendered  by  it  against  an  adminis- 
trator shall  be  allowed  and  paid  as  a  claim  of 
a  certain  class. 

[Ed.  Note. — For  cases  in  point,  see  vni.  22. 
Cent.  Dig.  Executors  and  Administrators,  < 
1887.] 

Error  to  District  Court,  Montrose  (bounty ; 
Theron  Stevens,  Judge. 

Action  by  the  First  National  Bank  of  Den- 
ver and  another  against  Paul  Gehr  and 
others.  In  which  V.  L.  Hotclikiss,  administra- 
tor of  Paul  Gehr,  deceased,  was  substituted. 
From  a  decree  in  favor  of  plaintiffs,  defend- 
ant  administrator   brings   error.    Reversed. 

Story  &  Story,  for  plaintiff  In  error.  Tol- 
les  &  Cobbey,  S.  S.  Sherman,  and  John  Gray, 
for  defendants  In  error. 

BAILEY,  J.  This  action  was  brought  by 
defendants  In  error  In  tlie  district  court  of 
Montrose  county  against  Paul  Gehr  and 
others.  While  the  action  was  pending,  Paul 
Gehr  died,  and  steps  were  taken  to  substitute 
plaintiff  In  error  In  place  of  deceased.  Plain- 
tiff In  error  did  not  enter  his  appearance  In 
the  court  below.  On  January  18,  1i)02,  a  de- 
cree was  rendered  against  plaintiff  in  error 
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by  the  Judge  at  cbambers  In  Delta  county. 
In  this  decree  the  taking  of  evidence  Is  re- 
cited. Certain  matters  of  fact  are  found 
and  determined,  and  Judgment  rendered 
against  plaintiff  in  error  In  the  sum  of 
$2,396  and  coats,  and  the  decree  provides: 
"That  the  said  Judgment  is  allowed  as  a 
fourth-class  claim,  and  the  administrator  Is 
ordered  to  pay  the  same  pro  rata,  the  same 
as  all  other  claims  of  the  fourtb  class." 

This  Judgment  cannot  stand.  In  default 
cases,  where  testimony  is  taken,  it  must  be 
by  the  court  or  referee.  Section  168,  Code  Civ. 
Proc.  The  Judge  In  cbambers  In  Delta  coun- 
ty cannot  take  testimony  and  render  a  Judg- 
ment which  should  be  done  by  the  court  in 
Montrose  county. 

The  decree  Is  also  erroneous  in  providing 
that  the  Judgment  should  be  allowed  as  a 
fourth-class  claim.  This  was  a  usurpation 
of  the  province  of  the  county  court.  Section 
4783,  Mills'  Ann.  St 

We  do  not  deem  It  necessary  to  pass  upon 
the  other  errors  assigned  in  this  case.  For 
the  reasons  above  stated,  the  Judgment  will 
be  reversed. 

Reversed. 

The  CHIEF  JUSTICE  and  GODDARD,  J., 
concur. 


WINTERS   r.   M.    W. 


STODDARD   &   CO. 
March    13, 


(Court   of   Ai)peals   of   Colorado, 
1005.) 

Appeal,— Invited  Erbob. 

One  nt  whosp  instance  an  tnstrament  was 
admitted  in  evidence,  and  subsequently  strick- 
en therefrom,  may  not  complain  of  its  admis- 
sion. 

[Ed.   Note. — ^For  cases  in  point,   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  U  3397-3600.] 

Appeal  from  Arapahoe  County  Court 
Action  by  M.  W.  Stoddard  &  Co.  against 

Michael    Winters.    Judgment    for    plaintiff. 

Defendant  appeals.    Affirmed. 


W.  W.  Garwood,  for  appellant.  George  F. 
Dunklee  and  O.  E.  Jackson,  for  appellees. 

GUNTER,  J.  Appellees  sued  to  recover  of 
appellant  the  value  of  certain  plumbing  sup- 
plies furnished,  and  work  done  In  putting 
them  In  place.  From  a  Judgment  in  tbeir 
favor  the  case  la  here.  It  is  said  that  the 
evidence  was  insufficient  to  sustain  the  ver- 
dict 

1.  There  Is  no  conflict  in  the  evidence  as  to 
the  services  performed  or  the  materials  fur- 
nished, nor  is  there  any  conflict  as  to  the 
value  of  such  services  or  materials,  nor  Is 
there  any  substantial  conflict  as  to  the  fact 
that  the  services  were  performed  and  ma- 
terials furnished  at  the  request  of  appellant 
There  is  some  conflict  as  to  what  was  the 
agreement  between  appellant  and  third  par- 
ties as  to  liability  for  the  wort  and  supplies, 
but  that  conflict  is  not  material  to  this  con- 
troversy, as  the  appellees  who  performed  the 
services  were  not  parties  to  It  We  think  the 
court  would  have  been  Justlfled  at  the  conclu- 
sion of  the  entire  evidence  in  instructing  the 
Jury  to  render  a  verdict  for  appellees  for  the 
amount  they  claimed. 

2.  It  is  said  that  error  was  committed  In 
receiving  in  evidence  a  certain  lease.  As  to 
this  lease,  it  was  admitted  in  evidence  at 
the  instance  of  appellant  and  later,  on  bis 
motion,  was  stricken  therefrom.  If  any 
error  was  worked  by  its  contents  being  made 
known  to  the  Jury,  appellant  is  in  no  position 
to  complain  of  it 

S.  It  is  said  that  error  was  committed  In 
the  giving  of  instructions  7  and  &  When 
the  Instructions  are  taken  as  a  whole,  tber 
clearly  place  upon  appellees  the  burden  of 
proving  the  contract  sued  oo,  which  was 
the  only  question  in  Issue. 

The  Judgment  below  was  right,  and  sbonld 
be  afiirmed. 
Affirmed. 

THOMSON,  P.  J.,  not  sitting. 
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BARTON  V.  ROSE  et  ni. 
(Supreme   Court  of  Oregon.     July   17,   190C.) 

Mechanics'  Liens— Glaih  of  Lien  —  Suffx- 

ciENcr. 

B.  &  C.  Comp.  I  5644,  requires  a  claim 
of  mechanic's  lien  to  contain  a  statement  of 
the  name  of  the  person  to  whom  claimant  fur- 
nished the  materials  or  fur  whom  he  performed 
the  labor.  A  claim  recited  that  claimant  had 
by  virtue  of  a  contract  heretofore  made  with 
R.  in  the  erection,  material  furnished  and  labor 
of  a  certain  dwelling  house,  the  ground  upon 
which  said  house  was  built  and  erected  being 
at  the  time  the  property  of  R.,  who  caused  the 
house  to  be  erected,  said  house  and  land  being 
described  as  follows.  Held,  that  the  claim  was 
insufBcient,  as  it  did  not  state  to  whom  claimant 
furnished  material  or  labor,  or  that  he  furnished 
any  material  or  labor  used  in  the  building 
sought  to  be  impressed  with  a  lien. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Gent.  Dig.  Mechanics'  Liens,  §f  234-286,  243- 
245.] 

Appeal  from  ClFCuit  Oonrt,  Malheur  Coun- 
ty; George  B.  Davis,  Judge. 

Action  by  T.  A.  Barton  against  W.  W. 
Rose  and  wife,  to  foreclose  a  mechanic's  lien. 
From  a  Judgment  In  faTor  of  defendants, 
plaintiff  appeals.    AfSrmed. 

Geo.  W.  Hayes,  for  appellant.  J.  A.  Cal- 
laban,  for  respondents. 


BBAN,  O.  X  This  Is  a  suit  to  foreclose 
a  meclianlc's  Hen.  The  portion  of  the  claim 
of  Hen  material  on  this  appeal  Is  as  follows: 
"Know  all  men  by  these  presents,  that  T.  A. 
Barton,  of  Vale,  In  the  county  of  Malheur, 
has  by  virtue  of  a  contract  heretofore  made 
with  W.  W.  Rose,  of  the  comity  of  Malbeur, 
in  the  erection,  material  furnished  and  labor 
of  a  certain  dwelling  bouse,  the  ground  upon 
which  said  dwelling  bouse  was  built  and 
erected  behig  at  the  time  the  property  of 
Mattle  Rose,  wife  of  W.  W.  Rose,  who  caus- 
ed the  said  dwelling  bouse  to  be  erected  and 
built,  said  dwelling  bouse  and  land  being 
known  and  particularly  described  as  follows." 
This  notice  Is  insufficient  within  the  rule 
announced  In  Rnnkin  v.  Malarkey,  23  Or. 
698,  82  Pac.  e20,  34  Pac.  816;  and  DiHon  v. 
Hart,  26  Or.  49,  34  Pac.  817.  It  does  not 
state,  either  directly  or  by  necessary  Infer- 
ence, to  whom  the  plaintiff  furnished  the 
material  or  labor  for  which  he  seeks  a  lien, 
or.  Indeed,  that  be  furnished  any  labor  or 
material  used  in  the  building  sought  to  be 
impressed  with  the  Hen.  It  Is  essential  to 
the  validity  of  a  mechanic's  Hen  under  our 
statute  (B.  &  a  Comp.  i  6644)  that  the  claim 
as  filed  contain  a  statement  of  the  name  of 
the  person  to  whom  the  claimant  furnished 
the  materials  or  for  whom  he  performed  la- 
bor, and,  however  liberal  the  court  may  be  In 
the  construction  of  the  mechanic's  lien  law, 
It  cannot  change  the  language  used  in  the 
Hen  claim  by  eliminating  or  substituting 
words  or  supplying  omissions  therein. 

The  decree  is  affirmed. 
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FRAME  V.  OREGON  LIQUOR  CO. 
(Supreme   Court    of   Oregon.    July    17,   19D6.) 

1.  Evidence— Pbivate  Letters— Adshssibil- 

■    ITY. 

A  lettw,  forming  a  part  of  a  correspond- 
ence between  the  parties  to  an  action  concern- 
ing the  question  at  is^ue,  is  admi.ssible :  it  stand- 
ing on  the  footing  of  a  conversation  l>eiween 
the    parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  H  1492-1409.J 

2.  Tbovbb  and  Conversion— Evidence— Ad- 
hissibiutt. 

Where,  in  an  action  for  convei-sion,  it  was 
shown  that  the  goods  had  been  Iwught  I)y  a. 
third  person,  and  placed  in  plaintiff's  posses- 
sion cliarged  with  the  duty  of  forwarding  them 
to  the  third  person  when  ordered  and  that  de- 
fendant, as  a  creditor  of  the  third  person,  had 
attached  them,  evidence  that  the  seller  bad  de- 
manded possession  from  plaintiff  was  admis- 
sible as  showing  that  he  bad  exercised  the  right 
of  stoppage  in  transitu  and  that  plaintiff  had 
been  compelled  to  settle  for  the  goods. 

3.  Sales— Stoppage    in    Transitu  —  Dura- 
tion OF  Transit. 

A  seller  on  credit  may  resume  possession 
of  the  goods  while  they  are  in  the  hands  of  a 
carrier  or  middleman  in  transit  to  the  buyer,  on 
his  becoming  insolvent ;  and  this  right  con- 
tinues until  the  delivery  of  the  goods  to  the 
buyer  or  his  agent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  §§  82T-83a] 

4.  Same. 

A  seller  consigned  goods  to  the  buyer.  A 
third  person,  engaged  in  the  warehoiwe  and  for- 
warding business  at  an  intermediate  point,  had 
authority  from  the  buyer  to  receive  from  the 
carrier  all  goods  consigned  to  him  and  to  for- 
ward the  same  to  the  point  of  destination  when 
ordered  to  do  so.  The  third  person  obtained 
possession  of  the  goods  pursuant  to  such  au- 
thority. Held,  that  the  third  person  was  a  mere 
forwarding  agent,  and  the  goods  were  in  transit 
while  in  his  possession,  and  subject  to  the  right 
of  the  seller  to  take  possession  thereof  on  the 
buyer  l>ecoming  insolvent. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  §§  839,  841.] 

5.  Trover  and  Conversion- Evidence— Ad- 
MissiBiriTy. 

Where,  in  an  action  for  conversion,  the 
defense  was  that  the  goods  were  the  property 
of  a  debtor  of  defendant  and  had  been  attached, 
it  was  competent  for  plaintiff  to  show  that  the 
goods  which  had  been  sold  to  the  debtor  bad 
never  been  delivered  to  him.  but  were  in  transit 
at  the  time  defendant  obtained  possession,  and 
that  subsequently  the  seller  exercised  the  right 
to  stop  the  goods  in  transit  and  annul  the  sale. 

Appeal  from  Circuit  C!ourt,  Baker  County; 
Samuel  White,  Judge. 

Action  by  R.  W.  Frame,  doing  business  as 
the  Frame  Forwarding  Company,  against  the 
Oregon  Liquor  Company.  Ij'rom  a  judgment 
for  plaintiff,    defendant   appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
the  conversion  of  personal  property.  The 
plaintiff  is  engaged  in  the  warehouse  and 
forwarding  business  at  Huntington,  a  sta- 
tion on  the  Oregon  Railroad  &  Navigation 
(Company's  railroad.  Some  time  prior  to 
December,  1908,  one  Olsen,  a  liquor  and  cigar 
dealer  at  Drewsey,  a  town  about  60  miles 
from  Huntington,  ordered  certain  goods  of 
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tbe  defendants,  who  were  doing  business  in 
Baker  City,  and  also  of  Meyer,  Mislj  &  Co., 
of  San  Francisco,  and  Palm,  Whitman  &  Co., 
of  Medford,  in  this  state.  These  goods  were 
all  sold  on  credit,  and  consigned  by  the  re- 
spective sellers  to  Olsen  at  Drewsey  by  way 
of  Hnntington.  WTien  they  reached  Hunting- 
ton they  were  received  by  plaintiff  from  the 
railroad  company  under  authority  from  Olsen 
and  stored  in  bis  warehouse  to  be  transported 
to  Drewsey  by  team  when  ordered  by  Olsen. 
While  the  goods  were  thus  in  the  possession 
of  the  plaintiff,  Olsen  became  insolvent,  and 
defendants  representing  that  they  had  an 
order  from  him  for  all  such  goods,  directed 
plaintiff  to  ship  them  to  Baker  City,  which 
was  done  accordingly.  The  goods  reached 
tbe  defendants  on  the  10th  of  December  and 
on  or  at>out  the  15th  they  commenced  an  ac- 
tion at  law  against  Olsen  to  recover  a  balance 
due  on  account,  and  the  goods  purchased  by 
him  from  Meyer,  Mlsh  &  Co.  and  Palm,  Whit- 
man &  Co.  were  attached.  On  December  24th 
the  plaintiff  received  notice  of  Oisen's  fail- 
ure, and  an  order  from  him  to  return  the 
goods  to  the  original  consignors.  He,  there- 
upon, demanded  possession  from  tbe  de- 
fendants  of  the  Meyer,  Mish  &  Co.  and  Palm, 
Whitman  &  Co.  goods;  but  they  refused  to 
return  tue  same  to  him,  claiming  that  they 
had  been  attached  as  stated.  The  defend- 
ants subsequently  recovered  Judgment  against 
Olsen,  and  caused  the  goods  to  be  sold  under 
an  execution  issued  thereon.  The  possession 
of  the  goods  were  afterward  demanded  of 
the  plaintiff  by  Meyer,  Mish  &  Co.  and  Palm, 
Whitman  &  Co.,  and  being  unable  to  deliver 
them  he  paid  the  value  thereof,  and  sub- 
sequently commenced  this  action  against  the 
defendants  for  a  wrongful  conversion.  The 
complaint  sets  up  the  facts  substantially  as 
«tated.  The  answer  pleads  in  substance  that 
the  goods  had  been  delivered  to  and  were 
the  property  of  Olsen  and  sets  up  the  at- 
tachment and  sale  under  execution  as  a  de- 
fense. The  plaintiff  bad  judgment,  and  de- 
fendant appeals,  assigning  error  in  the  ad- 
mission of  evidence  and  in  the  giving  and 
refusal  of  certain  instructions. 

J.  N.  Hart,  for  api)eilant  John  h.  Rand, 
for  respondent.  ■ 

BE.\N,  C.  J.  (after  stating  the  facts). 
There  are  many  assignments  of  error,  hut 
they  may  be  grouped  under  substantially 
three  heads:  (1)  The  admis.sion  In  evidence 
of  a  letter  written  by  the  plaintiff  to  the 
d^endants  on  December  30,  1003.  notifying 
them  of  the  order  fr^m  Olsen  to  return  the 
goods  to  tbe  consignors  and  asking  for  a  copy 
of  the  order  wiiich  they  had  represented  they 
bad  from  Olsen  for  tbe  poKsc.sslon  of  the 
goods,  and  intimating  that  if  they  did  not 
have  such  an  orde^  plaintiff  would  be  con- 
strained to  conimence  legal  proceedings  to 
rwover  the  goods,  or  their  value;  <2)  the 
admission  of  evidence  tending  to  show  that 


Meyer,  Mish  &  Co.  and  Palm,  Whitman  &  Co. 
demanded  of  the  plaintiff  poaseesion  of  the 
goods  consigned  by  them  to  Olsen,  and  of 
plaintiff's  subsequent  settlement  with  such 
firms;  (3)  Instmctlons  of  tbe  court  concern- 
ing tbe  right  of  a  seller  of  goods  to  stop 
them  in  transitu. 

1.  The  letter  complained  of  was  a  part  of 
the  correspondence  had  between  the  plaintiff 
and  tbe  defendants  concerning  tbe  goods  in 
question,  and  was  clearly  competent  testi- 
mony. It  was  a  part  of,  and  explanatory  of, 
tbe  transaction  between  the  parties,  and  stood 
practically  on  the  footing  of  a  conversation 
between  tnera.  Lee  v.  Cooley,  13  Or.  433, 
11  Pac.  70. 

2.  The  evidence  that  Meyer,  Mish  &  Co. 
and  Palm,  Whitman  &  Co.  had  demanded 
posseeslon  from  plaintiff  of  the  goods  con- 
signed by  them  to  Olsen  was  competent  as 
tending  to  show  that  they  had  exercised  the 
right  of  stoppage  In  transitu,  and  that 
plaintiff  had  been  compelled  to  settle  v^th 
them  for  tlie  goods  of  which  tho  defendants 
had  wrongfully  obtained  posaessioa. 

3.  The  objection  to  the  Instmctlons  ccm- 
ceming  the  right  of  Meyer,  Mlsh  tc  Go.  and 
Palm,  Whitman  &  Co.  to  stop  the  goods  or 
dered  from  them  by  Olsen  In  transit  la  two- 
fold. First  that  tbe  right  of  stoppage  in 
transitu  ceased  when  the  goods  were  de- 
livered by  the  railroad  company  to  tbe  plain- 
tiff, and  second  such  instructions  were  out- 
aide  of  the  issues  made  by  tbe  pleadings. 
In  case  of  a  sale  of  goods  on  credit  the 
voidor  may  resume  possession  of  the  goods 
while  they  are  in  the  hands  of  a  carrier  or 
uilddleuan  la  transit  to  the  vendee  or  con- 
signee on  ills  becoming  insolvent.  Buckley 
V.  Furniss,  15  Wend.  (N.  T.)  137;  Newmark, 
Sales,  i  413 ;  Hutch.  Carriers  (2d  Ed.)  i  415. 
This  right  continues  until  the  delivery  of 
tbe  goods  to  the  consignee  or  his  agent  u 
completed  (26  Am.  &  £ng.  Enc.  Law  [2d  E^d.] 
1088;  2  Mechem,  Sales,  §  1337),  and  cannot 
be  impaired  or  extinguished  during  Its  ex- 
istence by  seizure  under  legal  process  on 
behalf  of  tbe  buyer's  creditors  (2  Mechem. 
Sales,  i  1571:  Buckleiy  y.  Fomlss.  supra; 
Chicago,  eiic.,  R.  Co.  v.  Painter,  15  Neb.  384. 
19  N.  W.  488).  Now,  the  goods  in  con- 
troven^y  were  consigned  by  tbe  sellers  to 
Olsen  »t  Drewsejr,  a  point  60  unites  from 
Huntington.  .  The  plaintiff  is,  engaged  in  the 
warehouse  and  forwarding  Uusiuess  at  Hunt- 
ington. He  had  authority  from  Olsen  to  re- 
ceive from  .the  railroad  company  all  gooda 
consigned  to  bin,  «nd  focward  ^em  to  their 
destination),  when  ordered  to  do  so.  He  coqld 
npt  chaise  the  destixutiou  of  the  goods,  nor 
jqal^e.any  disposition  of  tben^  except  to  for- 
,>vai;d  them  to  J>jfews«iy.  'He  was,:  therefore, 
a  mere  forwardliu;  agent,  and  the  goods  were 
in  transit  while  in  his.  possession,  and  sub- 
ject to  the  Fight  of  the  -seller:  to  take  pos- 
session, thereof  on .  tbe .  coni^ignee  becoming 
Insolvent.  Hutch.  Carrlerp;  (id  ^d.)  S  416: 
Newmark,   Sales,  {  414;    2  Mecb^ipi,  Sales, 
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I  1547.  Tlie  transit  of  the  goods  bad,  there- 
fore not  terminated  at  the  time  the  consign- 
ors demanded  the  return  thereof  and  the  in- 
structions upon  that  question  were  pertinent. 

Nor  was  it  necessary  for  the  plaintiff  to 
aver  that  the  goods  had  been  stopped  In 
translta  by  the  vendors  to  entitle  him  to 
prove  that  fact,  and  the  court  to  instruct 
the  Jury  in  reference  thereto.  The  defend- 
ants set  up  as  a  defense  that  the  goods  were 
the  properly  of  Olsen,  and  had  been  attached 
as  such.  To  overcome  this  defense  it  was 
competent  for  the  plaintiff  to  show  that  the 
goods  had  never  been  delivered  to  Olsen, 
but  were  still  In  transit  at  the  time  the 
defendants  wrongfully  obtained  possession 
thereof,  and  that  subsequently  the  sellers 
had  exercised  the  right  given  by  law  to  can- 
cel and  annul  the  sale  and  thereby  terminate 
any  rights  secured  by  the  defendants  under 
their  attachment 

Tt  follows  that  the  Judgment  of  the  court 
below  must  be  affirmed,  and  it  is  so  ordered. 


(SO  Utah,  482) 

SCIUTTI  V.  UNION  PAC.  COAL  CO. 
(Supreme    Court    of    Uub.      Joly    13,    1906.) 

1.  Costs  ->  Rioht   to   Dcuand   SBODBrrr  — 
Waiveb 

Under  Rev.  St.  ISOa  {  3334,  providing  that 
when  plaintiff  resides  out  of  the  Btate.  or  is 
a  foreign  corpomtion,  security  for  costs  may 
be  required  by  defendant,  the  right  to  require 
MGurity  for  costs  may  be  waived  by  defendant.* 
[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Costs,  {{  532,  533.] 

2.  Same. 

Under  Rev.  St.  1808.  S  .'5354,  providing 
that  when  plaintiff  Is  a  nonresident,  defendant 
may  require  security  for  costs,  the  act  of  de- 
fendant in  pleading  to  the  merits  and  making 
no  mention  of  security  for  costs  until  the  case 
was  called  for  trial  was  a  waiver  of  its  right 
to  demand  security. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Costa,  if,  532,  533.] 

Appeal  from  District  Court,  Salt  Lake 
County;   M.  L.  Richie,  Judge. 

Action  by  Antonio  Sclutti  against  the 
Union  Pacific  Con  I  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  action  was  brought  to  recover  dam- 
ages for  personal  Injuries  which  the  plaintiff 
alleged  he  sustained  through  the  negligence 
of  the  defendant.  It  appears  from  the  plead- 
ings and  proof  tiiat  on  March  28,  1001,  the 
day  on  which  the  accident  resulting  in  the 
injuries  complained  of  occurred,  the  defend- 
ant, a  corporation  existing  by  virtue  of  the 
laws  of  the  state  of  Wyoming,  was  operating 
as  owner  a  certain  coal  mine  in  that  state, 
and  tliat  the  plaintiff,  who  was  a  resident  of 
Wyoming,  was  then  in  the  employ  of  de- 
fendant in  the  capacity  of  a  miner  of  coaL 
At  the  time  of  the  accident,  he  was  entering 
his  place  of  work  with  a  naked  lamp,  which 

•SUt*  V.  Uortensen,  7}  Pac.  G62,  633,  26  Dtah,  S12. 


came  in  contact  with  Inflammable  and  ex- 
plosive gas  and  ignited  It,  whereupon  an  ex- 
plosion ensued  which  caused  the  Injuries  of 
which  complaint  has  been  made.  The  plain- 
tiff had  received  no  notice  of  the  presence  of 
gas,  although  It  was  the  duty  of  the  defend- 
ant to  cause  the  various  places  of  work  to  be 
examined  by  means  of  safety  lamps,  and.  If 
gas  was  found  to  exist  in  any  one  of  them,  to 
warn  the  employfis,  who  were  to  work  there, 
not  to  enter  until  the  gas  was  displaced  with 
pure  air.  The  negligence  complained  of  was 
predicated  principally  upon  a  failure  of  duty 
to  the  complainant,  by  the  defendant,  re- 
specting the  gas  and  notice  of  Its  presence. 
At  the  commencement  of  the  trial,  the  de- 
fendant gave  notice  to  the  plaintiff  that  it 
required  security  for  costs,  but  the  court  pro- 
ceeded without  enforcing  the  demand,  and 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiff.  The  question  raised  by  such  notice 
presents  the  decisive  one  on   this   appeal. 

P.  L.  Williams,  Geo.  H.  Smith,  and  John 
G.  Willis,  for  appellant  King,  Burton  & 
King  and  Johnson  &  Fowler,  for  respondent 

BARTCU,  a  J.  (after  stating  the  facts). 
The  appellant  does  not  claim  that  the 
court  comujitted  error  in  the  admission  of 
evidence,  or  In  Its  charge  to  the  Jury,  but 
Insists  that  it  erred  In  proceeding  to  a 
trial  of  the  cause  without  requiring  the 
plaintiff,  who  had  l)een  shown  to  be  a  non- 
resident, to  give  security  for  costs,  after  de- 
mand made  therefor  by  the  defendant  It  la 
urged  that  the  action  of  the  court  in  the 
premises  amounted  to  a  denial  of  a  right  of 
the  defendant  secured  to  It  by  legislative 
mandate.  We  are  of  the  opinion  that  under 
the  circumstances  of  this  case,  this  conten- 
tion Is  not  sound.  The  statute,  In  section 
3354,  Rev.  St  1898,  provides:  "When  the 
plaintiff  in  an  action  resides  out  of  the  state, 
or  Is  a  foreign  corporation,  security  for  the 
costs  and  charges  which  may  be  awarded 
against  such  plaintiff,  may  be  required  by 
the  defendant  When  required,  all  proceed- 
ings In  the  action  must  be  stayed  until  an 
undertaking  executed  by  two  or  more  per- 
sons is  filed  with  the  clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may 
be  awarded  against  the  plaintiff  by  Judg- 
ment, or  in  the  progress  of  the  action,  not 
exceeding  the  sum  of  three  hundred  dollars. 
A  new  or  an  additional  undertaking  may  be 
ordered  by  the  court  or  Judgre,  upon  proof 
that  the  original  undertaking  is  insufficient 
security,  and  proceedings  In  the  action  stayed 
until  such  new  or  additional  undertaking  Is 
executed  and  filed."  Doubtiess  this  section 
confers  a  right  upon  a  defendant  to  demand 
that  the  plaintiff,  w^here  he  Is  a  nonresident, 
to  give  security  for  costs,  but  such  right  Is 
one  personal  to  the  defendant  and  one  in 
which  the  public,  or  the  state,  has  no  interest 
It  therefore.  Is  not  of  a  Jurisdictional  char- 
acter and  may  be  waived,  and,  in  case  of 
waiver,  the  court  may  proceed  with  tlie  trial 
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without  making  any  order  respecting  such 
right  State  t.  Mortensen,  26  Utah,  312,  73 
Pac.  562.  633. 

This  statutory  right,  being  thus  a  personal 
right,  a  mere  personal  privilege,  may  be 
waived  by  failure  to  malte  demand  for  secu- 
rity at  all,  or  by  failure  to  malce  such  demand 
at  a  seasonable  and  within  a  reasonable  time 
after  It  appears  in  the  case,  to  the  l^nowledge 
of  the  defendant,  that  the  plaintiff  is  a  non- 
resident. 'Where,  tlien,  the  defendant,  after 
the  nonresideuce  has  been  shown,  malies  no 
effort,  or  no  reasonable  effort,  to  demand 
security  until  such  time  that  the  granting 
of  his  motion  would  cause  a  continuance 
of  the  trial,  or  delay  the  proceedings,  or 
interfere  with  the  business  of  the  court, 
his  laches  may  prevent  him  from  asserting 
his  right,  for  in  either  of  such  events  the 
court  may.  doubtless.  In  its  sound  discre- 
tion, and  as  a  matter  of  justice,  refuse  to 
grant  an  order  requiring  such  security,  and 
regard  the  riglit  as  waived.  "A  defendant, 
in  case  his  adversary  is  nonresident,  has  an 
unquestionable  right  to  security  for  costs, 
but  inasmuch  as  it  Is  a  right  which  may  be 
used  to  delay  or  obstruct  justice,  he  should 
be  require<l  to  insist  upon  it  promptly,  and 
to  adhere  to  it  persistently,  or  otherwise  be 
held  to  have  lost  It"  Shuttieworth  v.  Dun- 
lop.  34  X.  J.  Eq.  488. 

That  a  defendant  waives  his  right  to  se- 
curity for  costs,  under  statutes  lilte,  or 
similar,  to  ours,  if,  without  iusi.<«ting  on  his 
right,  he  takes  any  step  in  a  cause,  after  he 
has  proi)er  notice  of  the  nonresideuce  of  the 
plaintiff,  we  think  is  a  well-settled  rule  of 
law.  In  U)  Ency.  Pi.  &  Pr.  302,  It  is  said: 
"A  motion  for  security  for  costs  should  be 
be  made  at  the  first  opportunity  the  party 
has  after  knowledge  of  the  facts  that  entitled 
him  to  an  order  requiring  security  to  be 
given,  for,  if  not  made  promptly,  the  motion 
Is  liable  to  be  denied  by  reason  of  the  laches 
shown  by  one  who  is  otherwise  entitled  to 
security."  And  on  page  3(33,  Id.,  it  is  said: 
"if  a  party  takes  any  steps  In  a  cause,  after 
notice  of  the  facts  that  entitle  him  to  securi- 
ty, he  waives  his  right  to  security  for  costs." 
In  Goodrich  t.  Pendleton,  3  .Tohu.  Ch.  520. 
it  was  .said:  "The  rule  is  that,  if  the  non- 
residence  of  the  plaintiff  appears  on  the 
bill  the  defendant  waives  his  title  to  security 
for  costs  if  he  takes  any  step  in  the  cause, 
or  even  i)rnys  time  to  answer."  So,  In  Bra- 
zell  V.  Cohu.  32  Mont  5o0,  81  Pac.  339,  it 
was  observed :  "The  record  discloses  that 
the  court  denied  the  stay  upon  the  ground 
that  the  application  for  security  was  made 
too  late.  It  was  not  necessary  that  the 
record  show  the  reasons  for  the  court's  de- 
cision. As  the  application  for  security  for 
costs  was  not  made  until  the  day  set  for  the 
trial,  and  no  previous  notice  of  such  demand 
appears  to  have  been  given,  the  court  was 
justified  in  denying  the  motion,  and  justified 
for  the  reasons  which  it  gave — that  it  came 


too  late;  that  is,  that  It  was  made  Immedi- 
ately before  the  trial  of  the  cause  began, 
and  without  previous  notice  having  been 
given."  11  Cyc.  176  et  seq.;  12  Abb.  Xew 
Cas.  108;  Swift  v.  SUne  (Wash.  T.)  19  Pac. 
C3:  Stevenson  v.  N.  X.,  L.  E.  &  W.  R.  Co. 
(Sup.)  1  X.  r.  Supp.  670;  Fagan  v.  Strong 
(Sup.)  11  X.  X.  Supp.  700;  Smith  t.  Kalui 
(City  Ct)  42  X.  Y.  Supp.  478;  Voss  v.  Sen- 
senig,  14  Pa.  Co.  Ct.  031;  Huldon  v.  Place 
(Ariz.)  6  Pac.  479;  Dunning  v.  Dimnlug,  37 
111.  300;  Prince  v.  Towns  (C.  C.)  33  Fed.  IGl. 

In  this  case  the  defendant  filed  an  answer 
on  the  merits  without  making  any  demaad 
for  security,  although  It  was  specifically  al- 
leged in  the  complaint  that  the  plaintiff  was 
a  nonresident — a  resident  of  the  state  or 
Wyoming.  Xor  did  the  defendant  serve  and 
file  any  notice  that  it  required  security  mitil 
the  day  when  the  case  was  called  and  when 
both  parties  were  present  In  court  and  ready 
to  proceed  with  the  trial.  Then,  upon  the 
attention  of  the  court  being  called  to  the 
fact  that  demand  was  made  for  security  for 
costs,  one  of  the  attorneys  for  the  defense, 
aauressing  the  com-t,  among  other  things, 
said:  "I  do  not  want  to  work  any  hardship 
or  interfere  with  the  proceedings  of  the 
court,"  and  made  no  motion  to  suspend 
proceedings.  Xor  did  the  defense  object  or 
refuse  to  proceed  with  the  trial,  or  further 
insist  upon  the  right;  nor  did  It  object  to 
the  impaneling  of  the  jury,  or  except  to  the 
action  of  the  court  in  proceeding  with  the 
trial.  Under  these  circumstances  the  de- 
fendant must  be  held  to  have  waived  Its 
statutory  right  This  case  fails  clearly  with- 
in the  principles  hereinbefore  referred  to  and 
stated,  and  the  court  did  not  err  in  its  ac- 
tion in  the  premises.  Xor,  under  the  facts 
and  circumstances  revealed  by  the  record, 
did  the  court  err  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  Is  affirmed,  with  costs. 

McCAUTY  and  STRAUP,  JJ.,  concur. 


SAXFORD    V.    KUXKEL    ct    al.      (W-VLSU 
et  al..  Interveners). 

(Supreme    Court    of    Utah.    July    19,    1906.) 

On  rehearing.    0|)inion  modified  and  peti- 
tion denied. 
For  former  opinion,  see  85  Pac.  363. 

On  Rehearing. 

STR.iUP,  J.  A  petition  for  rehearing  has 
bofn  filed  in  tills  cau'^e  (rojwrted  In  S3  Pac. 
303).  Upon  further  consideration  of  the 
case  we  have  concluded  that  our  directions 
modifying  the  judgment  of  the  court  below 
are  too  broadly  stated.  However,  in  order 
that  a  proper  modification  thereof  may  be 
made,  we  deem  It  unnecessarj'  to  reopen 
tlie  case  and  to  have  It  resubmitted. 
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The  question  of  law  presented  to  ns  at  the 
hearing  was  wliether  a  building  on  whicli  a 
uiecliaiiio  had  performed  labor  or  for  which 
A  materialman  had  furnished  material,  un- 
der contract  with  the  owner  of  the  ground, 
is  discharged  from  the  operation  of  a  mechan- 
ic's lien  by  a  removal  of  the  building,  when 
about  complete<l,  from  the  premises  upon 
which  it  was  constructed,  without  the  consent 
of  the  owner  and  of  the  lien  claimants.  We 
held  tliat  It  could  not  be  so  discharged,  and 
we  adhere  to  such  holding.  That  was  the 
only  question  presented  on  briefs  or  In  oral 
argument  No  point  was  made,  nor  any  ques- 
tion raised  as  to  any  difference  in  the  status 
of  the  several  claimants,  and  the  case  was 
considered  and  determined  by  us  without  ref- 
erence to  any  such  difference.  We  assumed 
that  all  the  claimants  had  either  performed 
lid>or  on  or  furul-'hed  material  for  the  build- 
ing afterwards  removed  by  resi)ondents,  the 
t'tah  Lumber  Company  and  Murpliy,  and  our 
attention  was  not  directed  to  anytiiing  to  the 
contrary.  Now  it  is  pointed  out  that  the 
r-laiuiant.  Morrison  Merrill  &  Co.,  whose  claim 
had  been  assigned  to  Cain,  furnished  no  ma- 
terial for  nor  performed  labor  on  the  build- 
ing removed  l)y  the  respondents  from  lot  8 
aiul  the  north  half  of  lot  9,  but  that,  under 
contract,  it  had  agreed  to  furnish,  and  that 
it  did  fnmi>-h.  material  for  the  building  con- 
structed on  lot  10  and  the  south  half  of  lot 
!).  Its  lien,  therefore,  attached  only  to  the 
last-named  lots  and  to  the  building  thereon, 
and  not  to  lot  S  and  the  north  half  of  lot 
0.  from  which  the  building  was  removed,  and 
its  rights  were,  therefore,  not  affected  by 
the  removal  of  the  building.  When  we  di- 
I'ccted  a  sale  of  the  removed  building,  on  or 
for  which  Morrison  JlerrlU  &  Co.  performed 
no  labor  nor  furnished  material.  In  satisfac- 
tion of  its  claim,  we  committed  error.  Our 
directions  to  the  trial  court  are  therefore 
uimliflcd.  and  it  is  directed  to  sell  lot  10  and 
the  south  half  of  lot  9,  together  witlj  tlie 
building  and  other  improvements  thereon,  tlie 
pr(x-eeds  of  which  are  to  be  applied  in  satis- 
faction of  the  claims  for  material  furnished 
and  labor  performed  on  such  building;  to 
sell,  first  lot  8  and  the  north  half  of  lot  9, 
the  proceeds  of  which  are  to  be  applied  in 
Bjitisfaction  of  the  claims  for  materials  fur- 
nished and  labor  performed  on  the  building 
removed  therefrom,  and.  if  any  deficiency  re- 
main, that  then  the  building  removed  there- 
from and  on  lots  3  and  4  be  sold  and  the 
jjroceeds  of  sale  applied  In  satisfaction  of 
such  deficiency,  and  the  purchaser  at  such 
sale  be  given  the  right  to  remove  the  build- 
ing from  lots  3  and  4.  In  view  of  there 
being  no  finding  that  a  removal  of  the  build- 
ing from  lots  3  and  4  will  greatly  or  at  all 
iu.1nre  such  freehold,  it  was  unnecessary  to 
direct,  as  we  did  in  such  event,  aUso  a  sale  of 
lots  3  and  4;  and  In  such  particular  our 
dlre<-tlous  are  also  modified. 

With  these  modifications  our  original  opin- 


ion Is  adhered  to,  and  the  petition  for  a  re- 
hearing denied. 

McCAHTY,  J.,  concurs. 

BARTCH,  C.  J.    I  am  of  the  opinion  that 
a  rehearing  ought  to  be  granted  in  this  case. 


.STATE  r.   BROOKS. 
(Supreme   (Jourt   of   Kansas.    June   9,    lOOC.) 

1.  Statutes— Title— Scope  AND  SuFFiciEscr. 

The  title,  ".\n  act  to  prohibit  the  manu- 
facturo  and  sale  of  intoxicating  liquors,  ex- 
cept for  medical,  scientific,  and  mechanical 
parposps.  and  to  regulate  the  manufacture  and 
sale  thereof  for  such  excepted  purposes"  is 
broad  enough  to  cover  a  provision  for  the  ap- 
pointment of  assistants  to  the  Attorney  General 
to  prosecute  offenses  against  the  statute  in  ca.so 
of  the  failure  of  the  county  attorney  to  do  so. 

2.  CBiMi.tAi,  Law— Appeai^-Faii.ure  of  De- 
fendant TO  Testify— Consideration  bv 
Jury. 

To  justify  a  reviewing  court  in  ordering 
a  new  trial  in  a  criminal  case  because  of  the 
infraction  of  the  statutory  iTjle  that  the  omis- 
sion of  the  defendant  to  testify  shall  not  be  con- 
sidered by  the  jury,  it  must  conclusively  ap- 
pear that  the  jury  or  some  member  of  it  in 
awiving  at  a  verdict  gave  weight  to  the  fact 
that  the  defendant  did  not  take  the  stand  in 
his  own  behalf,  as  a  circumstance  tending  to 
establish  his  guilt. 

3.  Intoxicating  Liqi'ors— Maintaining  LIq- 
uoB  Nuisance  —  Use  of  Building  —  Evi- 
dence. 

In  a  prosecution  against  the  owner  of  a 
building  for  knowingly  permitting  its  use  in 
maintaining  a  nuisance,  tlie  state,  after  intro- 
ducing sufficient  evidence  to  justify  a  finding 
that  the  building  was  so  used,  may  then,  as 
tending  to  bring  knowledge  of  that  fact  home 
to  the  defendant,  show  that  it  had  the  general 
reputation  in  the  community  of  being  used  for 
that  purpose. 

[Kd.  Note. — ¥0T  cases  in  point,  see  vol.  29. 
Cent.  Dig.  Intoxicating  Liquors,  ||  289,  297.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Wilson  Coun- 
ty;  L.  Stillwell.  .Judge. 

M.  A.  Brooks  was  convicted  of  knowingly 
permitting  a  building  to  be  used  for  the 
maiiitenniice  of  a  common  nuisance,  and  ap- 
peals.   Aflirmed. 

P.  C.  Young,  for  appellant.  C.  C.  Coleman. 
Atty.  Gen.,  and  E.  I).  Mikesell  (J.  B.  Wilson, 
of  counsel),  for  the  State. 

M.VSON,  J.  M.  A.  Brooks  appeals  from  a 
conviction  imder  the  statute  (Gen.  St.  1901, 
I  2489)  making  it  an  offense  for  the  owner 
of  a  building  knowiugly  to  iiermlt  its  use 
in  maiutalulng  what  the  prohibitory  law 
denominates  a  common  nuisance.  Complaint 
is  made  that  the  Information  was  defective. 
There  Is  nothing,  however,  to  take  the  case 
out  of  the  ordinary  rule  that  In  charging  a 
statutory  crime.  It  Is  suflicient  to  follow  the 
language  of  the  statute,  and  that  was  sub- 
stantially done  in  tills  Instance.  The  prose- 
cution was  Instituted  and  conducted  by  an 
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Assistant  Attorney  General  appointed  nnder 
the  statute  (Gen.  St.  1901,  8  247C),  authoriz- 
ing such  appointments  whenever  the  county 
attorney  falls  to  prosecute  violations  of  the 
law  referred  to.  The  contention  Is  made  that 
this  part  of  the  statute  is  void  bet'ause  not 
••overod  by  the  title  under  which  It  was 
enacted.  It  first  appeared  as  a  part  of  sec- 
tion 11  of  chapter  149.  p.  243,  of  the  Laws  of 
1885,  the  title  of  which  read  "An  act  amenda- 
tory of  and  supplemental  to  •  *  •  an 
act  entitled  'An  act  to  prohibit  the  manu- 
facture and  sale  of  Intoxicating  liquors,  ex- 
cept for  medical,  scientific,  and  mechanical 
purposes,  and  to  regulate  the  manufacture 
and  sale  thereof  for  such  excepted  purposes.*  " 
"A  title  fairly  expressing  the  general  sub- 
ject covers  provisions  for  all  proper  means 
and  instrumentalities  which  will  or  may  fa- 
cilitate the  accomplishment  or  enforcmcnt 
of  the  purpose  expressed,  such,  for  lustnnfe. 
as  a  provision  prohibiting  violations  oC  the 
act,  or  prescribing  a  penalty  or  other  punish- 
ment for  such  violations."  26  A.  &  E.  E'n- 
cycl.  of  Ti.  {2d  IW.)  588.  A  provision  Intend- 
ed to  insure  the  prosecution  of  offenses 
against  an  act  Is  as  plainly  adapted  to  the 
enforcement  of  Its  purpose  as  is  one  prescrib- 
ing a  penalty.  The  provision  under  consid- 
eration is  of  that  character,  and  Is  fairly 
within  the  scope  of  the  title  quoted.  The 
ownership  of  the  building  and  its  use  for 
the  prohibited  jjurpose  were  exi)ressly  or  sub- 
stantially admitted.  The  vital  question  upon 
which  the  trial  turned  wag  whether  the 
owner  knew  of  the  fact;  the  state  relying 
upon  circumstantial  evidence  to  show  such 
knowledge.  The  defendant  did  not  testify. 
A  motion  for  a  new  trial  was  filed  upon 
the  ground  that  his  omission  to  do  ao  was 
considered  by  the  Jury,  and  the  overruling 
of  this  motion  Is  assigned  as  error.  T'lton 
the  hearing  of  the  motion  each  Juror  testified 
orally.  The  defendant  claims  that  the  evi- 
dence of  misconduct  of  the  jurors  In  this 
regard  was  as  strong  ns  that  jiresented  in 
State  V.  Itambo,  09  Kan.  777.  77  Pac.  5(B, 
and  that  under  that  authority  the  decision 
of  the  trial  court  must  be  reversed.  There 
It  was  held  that  the  evidence  compelleil  the 
conclusion  that  at  least  one  Juror  had  been 
Influenced  In  his  judgment  by  the  fact  that 
the  defendant  had  not  taken  the  stand  In 
his  own  behalf.  In  the  present  case  there 
was  testimony  that  one  member  of  the  jury 
In  the  conr.se  of  Its  deliberations  used  the 
fact  as  an  argument  in  favor  of  conviction. 
This  juror  himself,  while  he  did  not  In  set 
terms  deny  having  used  the  language  at- 
tril)uted  to  him.  swore  that  he  had  no  recol- 
lection of  having  done  so.  This  was  a  suf- 
ficient challenge  o£  the  truth  of  the  testi- 
mony referred  to  so  that  an  issue  of  fact 
was  raised.  For  anything  that  appears  in 
the  record  the  trial  court  may  have  believed 
that  the  objectionable  argument  was  not  In 
fact  made.  This  l>elief  would  amonnt  to  a 
finding  of  fact,  which  cannot  be  reviewed 


here,  for  It  depended  upon  the  credence  and 
weight  to  be  given  to  oral  testimony,  and 
derived  some  support  from  the  probabllltj' 
that  the  juror  charged  with  the  misconduct 
would  have  remembered  It  If  It  had  taken 
place.  But  even  had  the  evidence  In  siip- 
I)ort  of  the  motion  not  been  contradicted 
either  directly  or  inferentlally,  no  reason 
Is  apparent  why  the  trial  court  was  com- 
pelled to  awept  It  as  true — to  determine  Its 
truth  was  one  of  the  functions  of  the  tribunal 
to  which  It  was  presented. 

Assuming,  however,  as  an  established  fact 
that  a  Juror  did  at  one  time  In  the  course 
of  discussion  offer  as  a  reason  for  believing 
the  evidence  against  the  defendant  that  he 
had  not  denied  it — other  considerations  pre- 
vent this  fact  from  necessitating  a  new 
trial.  The  court  gave  an  instruction  that 
the  omission  of  the  defendant  to  testify 
raised  no  presumption  against  him  and  could 
not  be  considered  by  the  Jury.  The  evidence 
upon  the  motion  for  a  new  trial  was  to  the 
effect  that  at  several  times  during  the  delib- 
erations of  the  Jury  the  failure  of  the  de- 
fendant to  testify  was  mentioned  in  such  a 
way  as  to  suggest  an  inference  against  him; 
but  It  further  apiieared  that  uiwn  each  of 
such  occasions  attention  was  called  to  the 
Instruc-tion  referred  to,  and  that  thereuiwn 
the  statement  was  made  and  acquiesced  In 
by  all  that  the  matter  was  one  to  which  no 
force  could  be  attached.  Whether  this  shows 
a  violation  of  the  law  depends  upon  the 
precise  meaning  to  be  given  to  the  word  "con- 
sidered" as  used  In  the  statute  (Gen.  St.  IftOl. 
§  5(i.'7) ,  which  reads :  "The  neglect  or  refus- 
al of  the  person  on  trial  to  testify  •  *  • 
shall  not  raise  any  presumption  of  guilt,  nor 
shall  that  circumstance  be  referred  to  by 
any  attorney  prosecuting  in  the  case,  nor 
shall  the  same  be  considered  by  the  court 
or  jury  before  whom  the  trial  takes  place." 
The  prohibition  cannot  reasonably  be  con- 
strued as  absolutely  forbidding  the  court 
and  Jniy  to  take  any  thought  whatever  re- 
garding such  omission  of  the  defendant — to 
deny  It  entrance  to  tlie  mind  In  any  aspect. 
Such  a  requirement  would  be  impracticable: 
The  very  referejice  to  the  matter  In  the 
Instructions  of  the  court  would  be  a  viola- 
tion of  the  law  imder  such  a  construction. 
The  statute  provides  that  the  prosecuting 
attorney  must  not  refer  to  the  circumstance 
that  the  defendant  has  not  testified,  but  the 
language  with  regard  to  the  court  and  Jury 
Is  different;  they  must  not  consider  itr 
that  Is,  give  weight  to  it  In  arriving  at  a 
decision,  attach  to  It  the  force  of  evidence, 
or  draw  any  Inference  from  it.  WTiether  In 
this  case  the  prolilbltlon  was  disregarded, 
whether  the  Jury  or  any  member  of  It  did 
consider  the  defendant's  failure  to  take  the 
stand  in  his  own  behalf,  did  permit  that 
circumstance  to  weigh  against  him.  was  a 
question  of  fact  requiring  to  be  determined 
by  the  trial  court  upon  oral  evidence  whlcb 
was  not  wholly  harmonious  and  from  which 
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-different  inferences  might  reasonably  have 
been  drawn.  Under  such  circumstances  we 
i-aimot  say  that  a  wrong  conclusion  was 
reached  or  that  a  new  trial  should  bare 
ieen  granted. 

After  abundant  evidence  had  been  intro- 
duced to  prove  that  the  defendant's  build- 
ing had  been  used  as  a  place  where  intoxicat- 
ing liquors  were  sold  in  violation  of  law, 
the  state  was  permitted  over  the  defendant's 
objection  to  show  that  such  illegal  use  was 
a  matter  of  general  reputation  in  the  com- 
munity, and  this  ruling  is  complained  of  as 
error.  Of  course  the  state  could  not  have 
been  permitted  to  show  that  the  place  in 
question  was  commonly  reputed  to  be  a 
liquor  nuisance  for  the  purpose  of  establish- 
ing that  it  was  such  in  fact ;  but  when  suffl- 
-clent  proof  had  otherwise  been  made  of  its 
real  character  evidence  that  such  character 
was  a  matter  of  public  notoriety  was  com- 
petent, as  bearing  upon  the  probability  of 
notice  thereof  having  reached  the  defendant, 
who  was  engaged  in  business  in  a  neighbor- 
ing building.  For  illustrations  of  this  meth- 
od of  proof  see  Wigmore  on  Evidence,  p. 
2314,  {  1789;  also  sections  246,  254,  256, 
and  especially  257,  where  it  is  said :  "Where 
a  statute  forbids  the  selling  of  liquor  to  a 
person  of  known  intemperate  habits,  the 
reputation  of  the  vendee  for  intemperance  is 
relevant  to  show  probable  knowledge  by  the 
seller."  In  support  of  this  statement  the 
author  quotes  from  Ward  y.  Herndon.  6 
Port  (Ala.)  382:  "No  man  is  presumed  to 
be  so  much  of  a  recluse  as  not  to  luiow  wbat 
is  generally  known  and  talked  of  in  his 
neighborhood." 

Various  other  assignments  of  error  have 
been  made.  All  have  l>een  examined  and  are 
held  to  be  not  well  taken  but  only  those 
already  mentioned  are  thought  to  require 
dlRcusslon. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


CITY  OF  DA   IIARPB  t.   OREBR. 
(Supreme   Court   of   Kansas.      June   9,    1906.) 

Municipal      Corporations     —     Defective 

Streets— .\CTioN  fob  nAUAOEs. 

In  an  action  agaltiHt  a  city  for  damafces 
resulting  from  a  defective  sidewalk,  a  demurrer 
to  the  petition  should  be  sustained,  when  it 
fails  to  state  that  the  city  had  notice  of  the 
alleged  defect  prior  to  the  injurtes  of  which 
the  plaintiff  complains. 

[Ed.  Note. — For  oases  in  pointt  see  vol.  36, 
Cent.  Dig.  Municipal   Corporatioi^s,  S  1714.J 

(Syllabus  by  the  Court.)    , 

Error  from  District  Court,  Allen  County; 
Oscar  Poust,  Jndge. 

Action  by  Joseph  J."  Greer  against  the 
city  of  La  Harpe.  Judgment  for  plaintiff, 
and  defendant  brWigs  error.    Reversed. 

W.  D.  Cope  and  Campbell  &  Goshom,  for 
plaintiff  in  error.  J.  B.  Goshoru  and  Travis 
Horse,  for  defepdftut  in  error. 


GRAVES,  J.  This  action  was  commenced 
in  the  district  court  of  Allen  coimty,  to  re- 
cover damages  for  injuries  resulting  from 
a  defective  sidewalk  in  the  city  of  La  Harpe. 
The  city  demurred  to  the  plaintiffs  petition 
on  the  ground  that  it  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  this  ruling 
is  assigned  as  error.  It  is  claimed  by  the 
plaintiff  in  error,  tliat  the  petition  does  not 
aver  that  the  city  had  notice  of  the  alleged 
defect  In  the  sidewalk  prior  to  the  injury  of 
which  the  plaintiff  complains.  The  defend- 
ant in  error  claims  that  this  allegation  is 
contained  in  the  paragraph  of  the  petition 
which  reads :  "It  was  the  duty  of  said  city 
to  keep  the  said  sidewalks,  streets,  alleys, 
and  crossings  In  said  city  in  good  repair  and 
in  a  safe  condition  for  persons  passing  along 
and  over  said  street,  sidewalk  and  crossings 
without  injury,  yet  the  said  defendant,  the 
city  of  La  Harpe  disregarding  its  duty  in 
that  respect,  by  its  servants  and  agents, 
did,  on  or  about  the  17th  day  of  July,  1904. 
so  negligently  and  carelessly  keep  and  man- 
age its  public  sidewalks  and  crossings  in 
said  city  that  the  same  became  dangerous  to 
life  and  safety  of  persons  passing  thereon. 
That  on  the  evening  of  the  17th  day  of  July, 
1904,  plaintiff  was  lawfully  walking  upon 
the  public  sidewalk  on  McKinley  avenue  in 
said  city  on  his  way  home  In  the  northeast 
part  of  said  city,  and  not  knowing  said  side- 
walk was  defective,  and  without  fault  or  neg- 
ligence upon  his  part,  and  when  so  walking 
upon  said  sidewalk,  plaintiff  w^as  tripped  by 
a  loose  board  upon  said  sidewalk  and  was 
thrown  with  his  entire  weight  and  great 
violence  upon  the  heel  of  his  left  hand  and 
wrist  joint,  thereby  bruising,  breaking  and 
lacerating  the  tissues  of  the  wrist  joint  of 
his  left  arm." 

We  are  unable  to  find/  such  an  allegation  In 
the  petition.  There  does  not  appear  to  be 
any  statement  of  fact  which  was  intended 
by  the  pleader  to  cover  this  point.  It  was 
apparently  overlooked.  No  motion  to  make 
the  petition  more  definite  and  certain  was 
filed,  and  therefore  the  statements  of  the 
petition  should  be  liberally  construed  in  favor 
of  the  pleader.  Bowersox  v.  Hall  (Kan.) 
84  Pac.  558;  Insurance  Co.  v.  Duffey.  2 
Kan.  347;  Stewart  v.  Balderston,  10  Kan. 
147:  Crowther  v.  Elliott,  7  Kan.  2So;  Park 
V.  Tiukham,  9  Kan.  615.  But  as  no  at- 
tempt was  made  to  allege  that  the  city  had 
notice  of  the  defect  In  the  sidewalk  before 
the  Injury  occiUTed,  there  is  nothing  to 
construe.  "To  make  a  city  liable  for  In- 
juries resulting  from  a  defect  in  a  sidewalk 
It  must  appear  either  that  the  city  had  no- 
tice of  the  defect  or  that  it  was  a  patent 
defect  and  had  continued  sp  long  that  no- 
tice might  reasonably  i)e  Inferred,  or  that 
the  defect  was  one  which  with  reasonable 
and  proper  care  should  have  been  ascertain- 
ed and  remedied."  Jansen  v.  City  of  Atchi- 
son, IG  Kan.  358;  KIggs  v.  City  of  Florence, 
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27  Kan.  194;  City  of  Emporia  v.  Schmldling, 
33  Kan.  4S5,  6  Pac.  893.  The  mere  existence 
of  a  defect  In  a  sidewalk  does  not  constitute 
(-•ulpable  negligence  on  the  part  of  a  city. 
Such  negligence  arises  only  ■when  the  city 
fails  to  repair  the  defect  -n-ithin  a  reasonable 
time  after  having  notice  thereof.  The  exist- 
ence of  such  notice  is  therefore  an  Im- 
portant element  in  a  cause  of  action  against 
a  city  for  damages  resulting  from  a  defective 
sidewalk,  and  must  be  alleged  in  the  petition. 
For  want  of  such  averment  the  petition  In 
this  case  Is  fatally  defective. 

The  judgment  of  the  district  court  Is  re- 
versed, with  Instructions  to  sustain  the  de- 
murrer to  the  petition,  and  proceed  with  the 
case  In  accordance  with  the  views  herein  ex- 
piessed.    All   the  Justices   concurring. 


(Kan- 

Prigg  &  Wiillams,  for  plalntilT  in  error.. 
Geo.  A.  Vandeveer  and  F.  li.  Martin,  for  de- 
fendant In  error. 


HUTCniXSON   LUMBER   &   PLANING 
MILL  CO.  v.  BAKER. 
(Supreme   Court   of   Kansas.     June  9,   1906.) 
AppeaI/— Review— VARrANCE— Harmless  Er- 
ror. 

The  rule  that  the  negligence  proven  and 
found  by  the  jury  must  correspond  with  the 
averments  of  the  petition  is  not  to  be  construed 
in  a  narrow,  teclinical  sense,  but  with  a  view 
of  giving  effect  to  section  133  of  the  Code 
(Gen.  St.  190.5,  §  5015) ;  and  a  verdict  will  not 
be  set  aside  because  some  of  the  language 
used  is  inappropriate,  where  there  is  sufficient  to 
apprise  defendant  of  the  nature  of  the  negli- 
gence complained  of,  and  where  it  manifestly 
appears  that  defendant  was  not  misled  or  preju- 
diced in  maintaining  its  defense  on  the  merits. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  $  4080.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County; 
P.  J.  Galle,  Judge. 

Action  by  Sylvester  Baker  against  the 
Hutchinson  Lumber  &.  Planing  Mill  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.     Affirmed. 

Plaintiff  in  error  was  engaged  In  the  con- 
tracting business  and  had  a  number  of  men 
at  work  repairing  a  large  coal  shed  belong- 
ing to  the  Hutchinson  Water,  Light  &  Gas 
Company.  The  coal  shed  having  been  over- 
loaded with  coal,  the  w^alls  had  spread  and 
left  the  foundation  at  the  sides,  and  the  roof 
sagged  down.  Defendant  in  error  was  in  the 
employ  of  Henry  Shears  who  had  a  separate 
contract  for  the  brick  piers  of  the  foundation. 
In  order  to  get  the  walls  back  upon  the  founda- 
tion it  was  necessai-y  to  raise  the  roof.  Plain- 
tiff In  error  was  engaged  In  doing  this  by 
means  of  Jackscrews  placed  Inside  the  walls 
at  intervals  of  about  16  feet.  Each  screw 
supported  an  upright  timber  about  16  feet 
long.  One  of  these  uprights  fell  and  struck 
defendant  in  error  on  the  head  while  he  was 
at  work  laying  brick  at  one  of  the  piers.  The 
Jury  found  for  defendant  in  error  and  allow- 
ed him  1800  damages.  The  trial  court  de- 
nied a  motion  for  a  new  trial,  and  from  the 
Judgment  plaintiff  in  error  appeals. 


PORTER,  J.  (after  stating  the  facts). 
The  principal  contention  Is  that  the  petition 
of  defendant  in  error  set  up  a  specific  act 
of  negligence,  and  the  recovery  was  bad 
upon  another  and  entirely  different  act  of 
negligence.  The  petition  alleges  that  Was- 
ner,  foreman  of  plaintiff  In  error,  "negligent- 
ly and  carelessly,  with  jacks  and  braces,  push- 
ed the  north  wall  of  said  building  in  at  the 
bottom,  thus  slightly  raising  the  roof  or 
plates  on  which  the  roof  rested  and  which 
were  resting  on  the  upright  timbers  as  afore- 
said, thus  loosening  the  tension  and  letting 
one  of  said  timbers  fall,  which  said  timber 
In  falling  struck  the  plaintiff  across  the  head." 
It  has  frequently  been  declared  by  this  court 
that  the  negligence  proven  and  found  by  the 
Jury  must  correspond  with  the  averments  of 
the  petition.  Telle  v.  Rapid  Transit  Rly.  Co. 
50  Kan.  455,  31  Pac.  1076;  S.  K.  Rly.  Co.  v. 
Griffith,  54  Kan.  428,  38  Pac.  478;  Brown  v. 
Railway  Company,  59  Kan.  70,  52  Pac.  63: 
St  John  v.  Berry,  63  Kan.  775,  66  Pac.  1031. 

It  Is  claimed,  as  a  matter  of  fact,  that 
plaintiff  in  error  on  the  next  day  following 
the  accident  took  the  same  Jackscrews  from 
under  the  uprights  where  they  had  been  sup- 
porting the  roof,  and  placed  them  In  a  hori- 
zontal position  against  the  railway  track,  and 
by  the  use  of  pressure  applied  laterally  push- 
ed the  north  wall  a  sufficient  distance  soath 
to  make  it  perpendicular.  It  Is  insisted  tbmt 
plaintiff  In  error  "went  Into  trial  knowlnc 
that  Wagner  was  not  pushing  the  building 
over  with  jacks  or  braces  until  the  next  day 
after  the  accident  occurred  and  had  the  right 
to  rely  on  this  fact  as  a  complete  defense." 
It  Is  provided  in  section  133  of  the  Code  that 
"no  variance  between  the  allegations  in  a 
pleading,  and  the  proof,  Is  to  be  deemed  ma- 
terial, unless  it  have  actually  misled  the 
adverse  party  to  his  prejudice  In  maintain- 
ing his  action  or  defense  upon  the  merits." 
Gen.  St.  1906,. i  5015.  It  may  be  conceded 
that  the  petition  in  this  case  is  not  drawn 
with  the  certainty  and  precision  as  to  the 
negligent  act  of  plaintiff  In  error  with  which 
it  should  have  been  to  strictly  conform  to 
the  facts  proven;  but  It  requires  some  stretdi 
of  imagination  to  discern  In  what  way  plain- 
tiff in  error  could  have  been  misled.  The 
upright  timber  did,  as  plaintiff  in  error  well 
knew,  fall  and  strike  Baker  on  the  head 
fracturing  bis  skull.  It  Is  Inconceivable  that 
every  one  present,  Including  the  employes 
of  plaintiff  In  error,  did  not  know  all  about 
It  immediately.  They  did  know  and  were 
present  at  the  trial  and  gave  their  testimony. 
There  was  no  dispute  with  reference  to  the 
exact  time  the  accident  happened  and  practi- 
cally none  with  respect  to  how  it  happened. 
No  one  actually  went  into  the  trial  believ- 
ing that  defendant  In  error  expected  to  prove 
that  his  Injarles  were  received  the  day  after 
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tbey  were  received,  simply  because  plaintiff 
In  error  happened  on  tbe  next  day  to  be  push- 
ing the  coal  shed  over  in  tbe  manner  describ- 
ed In  the  petition.  It  may  be  true  that  as  a 
matter  of  strict  pleading,  plaintiff  in  error 
Imd  the  right  to  believe  this,  but  certainly 
with  the  l(uowledge  it  bad  of  what  actual- 
ly occurred  it  had  no  business  to  believe  it 
The  contention  turns  upon  too  narrow  a  con- 
struction of  the  pleading.  The  gravamen  of 
the  charge  of  negligence  was  not  so  much  the 
pushing  of  the  side  of  the  building  "in"  or 
'•over"  nor  even  the  slight  raising  of  the  roof, 
but  the  "loosening"  of  the  tension  of  the 
weight  on  the  upright,  permitting  it  to  fall 
and  strike  plaintiff  across  the  head.  As  the 
learned  foreman  of  the  Jury,  In  answer  to  a 
special  question,  phonetically  expressed  It: 
"(6)  Then  state  what  caused  said  timber 
to  fall.  Ans.  Because  the  Jack  was  not  kep 
Tite."  Most  of  the  complaint  in  reference  to 
the  Instructions  is  based  upon  this  same  con- 
tention that  there  was  a  fatal  variance  be- 
tween the  averments  of  the  petition  and  the 
proof,  and  that  the  court  should  have  instruct- 
ed the  Jury  defluttely  as  to  the  specific  neg- 
ligence charged,  and  practically  that  unless 
the  injury  occurred  by  reason  of  the  north 
wall  being  pushed  in  as  averred  in  the  peti- 
tion, defendant  in  error  was  not  entitled  to 
recover.  The  instructions  though  quite  gen- 
>ral  were  fair  upon  the  pleadings  and  the 
evidence,  and.  in  our  opinion,  give  plaintiff 
1.1  error  no  ground  for  the  claim  that  Its 
substantial  rights  were  prejudiced. 

Error  Is  urged  because  the  court  refused 
to  require  the  jury  to  make  their  answer  to 
question  Xo.  3  more  definite.  The  question 
and  answer  are  as  follows:  "(3)  When  did 
the  said  51.  II.  Wagner  and  his  men  push  the 
uortli  wall  of  said  building  In  with  refer- 
■ence  to  the  time  the  plaintiff  was  Injured? 
Ans.  Finished  28th  May,  1004."  Tlnintlff 
In  error  all  through  the  trial  contended  that 
the  building  was  In  fact  pushed  "over"  onto 
Its  foundation  on  the  28th  and  there  was  no 
controversy  but  that  the  accident  In  which 
defendant  In  error  received  his  Injuries  oc- 
<nirred  on  the  day  previous,  May  27th.  The 
answer  was  rendered  somewhat  Indefinite  b.v 
the  word  "finished,"  but  it  coiild  not  affect 
the  liability  of  plaintiff  In  error  no  matter 
how  it  was  answered  or  whether  answered 
at  all.  The  question  had  sole  reference  to  an 
occurrence  after  the  accident  In  which  plain- 
tiff was  Injured,  and  therefore  it  was  Im- 
material when  the  building  was  pushed  "In" 
or  "over"  so  long  as  the  question  had  no  refer- 
once  to  the  time  of  the  Injury.  No  answer 
the  Jury  could  have  returned  under  the  evi- 
dence would  have  availed  anything  to  plain- 
tiff in  error.  It  Is  urged  that  the  Jury  al- 
lowed damages  for  permanent  Injiu'Ies  af- 
ter finding  that  defendant  In  error  sustained 
no  permanent  Injury.  This  contention  is  bas- 
ed upon  the  special  findings,  ns  follows: 
"(10)  Are  the  injuries  to  plaintiff  such  that 
lie  will  be  permanently  disabled  from  per- 


forming manual  labor?  Ans.  Don't  know, 
•  •  •  (13)  How  much  do  you  allow  plain 
tiff  for  permanent  Injury?  Ans.  $.500.00.*' 
The  physician  who  treated  plaintiff  did  not 
know  whether  it  would  or  would  not  perma- 
nently interfere  with  his  ability  to  perform 
manual  labor,  but  the  evidence  of  the  same 
physician  as  to  the  probability  of  the  injury 
being  to  some  extent  permanent  in  its  char- 
acter warranted  the  Jury  In  allowing  the 
simi  they  did  for  t^ermanent  Injury.  A  man 
might  have  his  ear  torn  off  and  permanent 
injury  sustained  which  at  the  same  time 
might  not  render  him  in  any  sense  less  able 
to  perform  manual  labor. 

We  have  examined  the  other  errors  com- 
plained of,  but  find  none  which  in  our  opin- 
ion affect  the  substantial  rights  of  plaintiff 
in  error  or  which  require  specific  mention 
here. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


UPIIAM    V.    DEAD. 
(Supreme   Conrt   of   Kansas.     June   9,   1006.) 

1.  PLEAmNC—DEMUBRKR— Construction. 

Where  a  demurrer  is  filed  to  a  petition 
on  the  ground  that  it  does  not  state  facts 
suflicient  to  constitute  a  cause  of  action,  with- 
out first  prpspnting  a  inotiou  to  have  the  al- 
legations of  the  petition  made  more  definite 
and  certain,  the  statements  of  such  petition 
will  be  liberally  construed  in  favor  of  the  plead- 
er. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  |$  66,  400,  48."),  1173.] 

2.  liANDLORD     AND     TENANT     —     REPAIRS     BY 
LANDLOnn. 

A  landlord  who  at  the  request  of  his  tenant 
undertakes  to  repair  defects  existing  upon  the 
leased  property  and  euiplo.vs  and  directs  a 
mecrhanio  to  do  tlie  work,  is  charRpable  witli 
knowledge  of  the  manner  in  which  the  work  is 
done. 

fEd.  Note. — For  oases  in  point,  see  vol.  32. 
Cont.  Dig.  I.*ndlord  and  Tenant,  {  038.] 

3.  Same— NEOLKiENCE  in   Making— Injubie.s 
TO  Tenant— LiABTLiTY  of  LANnLORD. 

Where  a  landlord  causes  repairs  to  be  made 
as  above  stated  and  the  work  is  negllprently 
done,  and  the  tenant,  without  fault  on  his  part 
is  injured  on  account  of  such  negligence,  the 
landlord  will  be  liable  in  damages  therefor. 

[Ed.  Note. — P'or  cases  in  point,  sec  vol.  32, 
Cent.   Dig.    I^andlord   and   Tenant,   §   C:{2.] 

(S.vllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;    Thos.  J.  Flnnuelly,  Judge. 

Action  l)y  Elizabeth  Head  against  W.  S. 
Upham.  There  was  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

J.  H.  Keith,  for  plaintiff  In  error.  Geo. 
R.  Snelling,  Ayres  &  Welch,  and  Zieglcr  & 
Dana,  for  defendant  in  error. 


GR.VVES,  J.  The  plaintiff  in  error,  W.  S. 
rpham.  owned  a  residence  In  the  city  of 
ColToyville.  M-hich  he  rented  to  the  defendant 
in  error,  Elzhibcth  Head.    Soon  after  taking 
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possession  of  the  property  Mrs.  Head  re- 
quested TTpham  to  repair  the  covering  or 
platfonn  of  the  cistern.  In  compliance  with 
this  request  Mr.  Bledsoe  was  sent  by  5Ir. 
Upham  to  the  premises  with  instructions  to 
"see  what  was  needed  and  to  fix  It  up  good." 
Bledsoe  made  the  repairs  desired.  Soon 
afterwavds  Mrs.  Head  fell  through  the  cover- 
ing Into  the  cistern  and  thereby  sustained 
serious  injuries.  Afterwards  she  commenced 
this  action  to  recover  damages  for  the  in- 
juries so  received.  She  recovered  a  judg- 
ment for  $1,C90,  and  the  defendant  being  dis- 
satisfied has  brought  the  case  here  for  re- 
view. 

The  first  error  assigned  Is  the  overniliug 
of  the  defendant's  demurrer  to  the  pl.ilntlff's 
petition.  The  petition  alleges  that  the  plain- 
tiff was  In  possession  of  the  premises  as  ten- 
ant of  the  defendant,  under  a  written  lease 
for  a  term  of  six  months,  beginning  Febru- 
ary 5,  1003.  Then  follows  the  paragraph 
objected  to  which  reads:  "This  plalntlfT 
fttrther  alleges  that  on  or  about  the  20tb 
day  of  July,  1903,  and  while  attending  to  her 
ordinary  household  duties,  and  while  being 
and  standing  upon  the  platform  or  covering 
of  the  cistern  on  said  above-described  prem- 
ises, she  was,  by  the  negligence  of  the  said 
defendant  his  agents,  and  servants,  and  em- 
ployes, Injured  by  being  precipitated  Into 
the  said  cistern;  that  the  covering  on  the 
said  cistern  had  been  so  negligently  con- 
structed by  the  agents  and  servants  of  the 
said  defendant  that  as  this  plalntlfT  stepped 
upon  a  board  which  formed  a  part  of  the 
covering  of  the  said  cistern,  one  end  of 
which  board  had  been  nailed  to  pieces  of 
wood  or  stringers  across  the  said  cistern 
while  the  other  end  of  the  said  board  was 
not  nailed  or  fastened  to  anything  so  that  as 
the  plaintlfF  stepped  upon  the  said  board,  the 
said  board  gave  way  by  reason  of  its  not 
being  nailed  or  fastened  to  the  stringers  or 
crosspleces,  and  this  plaintiff  was  thereup- 
on and  with  great  force  thrown  through  the 
said  hole  In  the  covering  of  the  said  cistern, 
and  through  no  fault  or  negligence  on  her 
part  was  violently  thrown  into  the  said  cis- 
tern, and  plaintiff  was  greatly  Injured  there- 
by as  follows,  to  wit:"  It  Is  claimed  that  a 
landlord  Is  not  liable  to  a  tenant  for  defects 
existing  in  the  leased  premises,  unless  the 
defect  is  known  to  and  concealed  by  him. 
That  the  statement  In  the  petition  that  the 
covering  on  the  cistern  was  negligently  con- 
structed, refers  to  the  original  building  of 
the  cistern,  which  antedates  the  lease,  and 
therefore  an  additional  allegation  of  defend- 
ant's knowledge  of  the  defect  was  essential, 
and  for  want  of  this  averment  the  petition  1b 
said  to  be  subject  to  demurrer.  There  was 
no  motion  filed  to  make  the  petition  more 
definite  and  certain,  and  therefore  its  state- 
ments must  be  construed  lilierally  in  favor 
of  the  pleader.  Bowersox  v.  Hall  (Kan. 
Sup.)  84  Pac.  538;  Insurance  Co.  v.  Duffey, 
2  Kan.  347;   Stewart  v.  Balderston,  10  Kan. 


147;  Crowth«  y.  Elliott,  7  Kan.  235;  Park 
V.  Tlnkham,  9  Kan.  615;  La  Harpe  v.  Greer 
(just  decided),  83  Pac.  1015.  If  the  words  "neg- 
ligently constructed"  refer  to  the  original 
building  of  the  cistern  as  claimed  by  the  de- 
fendant, then  if  such  building  was  done  neg- 
ligently by  the  "agents  and  servants"  of  the 
defendant  as  alleged,  he  would  probably  be 
held  to  have  knowledge  thereof,  when  the 
Injuries  were  sustained  by  the  plaintiff,  a? 
evei"y  person  Is  supposed  to  know  as  much 
about  his  own  business  as  his  agents  and 
servants  do.  With  this  view  of  the  petition, 
the  demurrer  was  properly  overruled. 

This  question,  however,  does  not  necessa- 
rily arise  In  this  ease,  for  mider  the  liberal 
rule  of  constructloD  above  mentioned,  the 
court  was  justified  In  holding  that  the  evi- 
dence offered  was  admissible  even  though 
the  work  done  on  tlie  cistern  was  in  a  sense 
repairs,  rather  than  original  construction. 
It  appears  from  the  evidence  that  the  work 
on  the  covering  to  the  cistern  occurred  while 
plaintiff  was  In  possession  of  tlic  premises 
as  a  tenant  of  the  defendant,  and  that  the 
work  was  done  under  the  direction  of  the 
defendant  It  also  appears  that  the  covering 
was  practically  torn  up,  rebuilt,  and  recon- 
structed, so  that  the  difference  between  the 
meaning  of  the  words  "constructed  and  re- 
paired" as  applied  to  the  work  done  is  too 
slight  to  be  seriously  considered.  Such  a 
variance  Is  not  sufficient  to  constitute  error. 
Code  Civ.  Proc.  §  133  (Gen.  St  1903.  {  5013): 
Hutchinson  Lumber  &  Planing  Mill  Co. 
v.  Baker  (just  decided),  83  Pac.  1016.  The  de- 
fendant undertook  to  place  the  cistern  In  a 
sound  and  safe  condition.  He  selected  a  per- 
son of  his  own  choice  to  do  the  work.  When 
the  work  was  completed  this  workman  in- 
formed the  plaintiff  that  the  cover  was  all 
riglit  and  safe.  In  fact  it  was  not  safe,  but 
dangerous.  The  boards  of  the  cover  were 
nailed  at  one  end  only,  and  when  plaintiff 
stepped  on  tlie  other  end  the  board  tipped  up 
and  let  her  Into  the  cistern-  The  defendant 
was  liable  for  the  negligence  of  his  cmploy& 
He  was  t)ound  to  take  notice  of  what  his  em- 
ploye did  or  omitted  to  do.  The  knowledge 
of  the  employe  in  such  matters  is  the  knowl- 
edge of  the  employer.  1  Thompson  Com.  on 
Neg.  {  1142;  Real  Estate  Ass'n  v.  Hatcher 
(Tex.  Civ.  App.)  28  S.  W.  404;  Lynch  v.  Ort- 
lieb  (Tex.  Civ.  App.)  28  S.  W.  1017;  affirmed 
in  Sup.  Court.  30  S.  W.  545;  H.  &  G.  R.  R.  v. 
Meador,  50  Tex.  77;  Bernauer  v.  Steele 
Co.,  33  111.  App.  491;  Peerless  Mfg.  Co.  v. 
Bagley,  120  .Mich.  225. 83  X.  W.  oCS,  53  L.  R.  A. 
2S5,  80  Am.  St.  Rep.  537;  Wertheimer  v.  Saun- 
ders, 95  Wis.  573,  70  N.  W.  824,  37  L.  R.  A. 
146;  Gill  V.  Middleton,  105  Mass.  477,  7  Am. 
Rep.  548;  Gregor  v.  Cady,  82  Me.  131.19  Atl. 
108, 17  Am.  St  Rep.  400;  Hamilton  v.  Ferry,  8 
Ind.  App.  C15, 35  X.  E.  48,  52  Am.  St  Rep.  485. 
Contributory  negligence  Is  argued  by  the 
plaintiff  In  error,  but  the  only  averment  upon 
this  subject  Is  that  stock  was  permitted  to  ran 
loose  on  the  premises,  and  the  cistern  cover 
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was  broken  thereby;  no  proof  was  given  of 
tbis  fact. 

It  appears  from  the  «'videDce  that  the 
plaintilt  was  present  when  the  work  was 
done  b}-  BIe<1sue,  and  It  is  claimed  that  she 
must  hare  kuowu  wliether  It  was  negligently 
done  or  not.  Uut  she  appears  to  have  relied 
ui>ou  tl)e  workntau  to  do  the  work  properly, 
and  his  failure  to  sufficiently  nail  the  boards 
to  the  KtringerH  was  not  an  omission  open  to 
her  casual  observation.  Bledsoe  was  not  her 
servant,  and  she  had  no  control  over  him. 
The  question  of  contributory  negligence, 
therefore,  need  not  be  considered. 

No  error  appearing,  the  Judgment  Is 
affirmed.    All  the  Justices  conccring. 


HAMPE  V.  HIQGINS. 
(Supreme   Court    of   Kansas.      July   C,    100(1.) 
Vendor  and  Pubchaseb  —  Contb.vct  —  Teb- 

FORMAXOr. 

A  written  contract  for  tlie  sale  of  real 
estate  is  superseded  and  extinKuisbod  by  a 
subsequent  deed  of  conveyance  belween  the  name 
partie.-<,  whiclj  covers  in  its  provisions  aM  of 
the  stipulations  contained  in  the  contract. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  6, 
Cent.  Dig.  Deeds,  $  2«C.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  A.  W.  Dana,  Judge. 

Action  by  George  Hampe  against  Anna  M. 
Higgins.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  B.  Hazen,  for  plaintiff  in  error.  Ferry 
&  Doran,  for  defendant  in  error. 

GRAVES,  J.  This  is  an  action  to  recover 
damages  for  a  breach  of  a  contract  for  the 
sale  of  real  estate.  The  defendant  claims 
that  the  contract  is  merged  in  a  suliseqnent 
conveyance  of  the  laud.  Whether  the  con- 
tract of  sale  is  still  an  independent  and  sub- 
sisting Instrument  or  not  is  the  only  ques- 
tion presented.  The  contract  sued  on  reads : 
"March  12th.  lOO:?.  This  is  to  certify  that 
Hiram  Hi.CKins  niiil  Annie  M.  Higgins,  his 
wife,  has  sold  to  Geo.  Hampe  for  the  consid- 
eration of  Ave  tbotisaud  eigiit  hundred  dollars 
all  that  part  of  soutiioast  (puirter  section 
eleven  (11)  township  twelve  (12)  south  of 
range  fifteen  (15)  east  of  the  (5th  p.  m.,  lying 
south  of  Shunganunga  creek  to  the  center 
of  said  creek  containing  ninety  acres  (W) 
more  or  less  for  which  they  have  received 
(50)  fifty  dollars  in  cash  on  purchase  price, 
fifty  seven  himdred  and  fifty  to  bo  paid 
April  1st,  IfKiS.  or  as  soon  as  title  and  deed 
are  made  If  this  lacks  ninety  acres  the  above- 
named  people  agree  to  make  it  to  ninety 
(90)  acres.  Anna  M.  Higgins.  Hiram  Hig- 
gins. Geo.  Hampe."  Tlie  course  of  the  creek 
which  fomieil  the  nortliem  botmdary  of  the 
land  was  so  meandering  as  to  make  it  quite 
difflcnit  to  determine  the  exact  number  of 
acres  in  the  tract.    Before  April   1,  1903, 


when  tlM  deal  was  to  be  closed,  a  defect 
in  the  title  was  discovered  and  the  grantors 
were  unable  to  make  a  clear  conveyance. 
The  plaintiff  in  eri-or  went  into  possession  of 
the  land  and  the  grantors  proceeded  with  the 
lawsuit  in  which  their  title  was  involved, 
which  terminated  against  them.  By  the 
Judgment  in  this  suit  it  was  determined  that 
other  iMU'ties  had  an  interest  in  the  land. 
Afterwards  plaintiff  in  error  tendered  the 
whole  amount  of  the  unpaid  i>urcluise  price, 
and  demanded  a  wan-anty  dee<l,  which  the 
grantor  offered  to  give.  It  was  refused, 
however,  on  account  of  the  imperfect  condi- 
tion of  the  title.  Afterwards  the  plaintiff 
commenced  an  action  for  specific  performance 
which  was  pending  when  the  deed  was  ex- 
ecuted. Finally  the  defendant  in  eiTor  bought 
in  the  outstanding  interests,  and  on  August 
20,  1003.  after  considerable  controversy  and 
<-onsultiition  with  attorneys,  the  matters  were 
adjusted  by  the  execution  on  the  part  of  the 
grantor  of  a  deed  of  special  warranty  and 
by  the  payment  of  the  full  amount  of  unpaid 
purchase  money  by  the  purchaser.  The  clause 
in  the  deed  involved  in  this  conti-oversy 
reads:  "Witnesseth,  that  said  party  of  the 
first  part,  in  consideration  of  the  sum  of  fifty 
eight  iMindred  dollars,  the  receipt  whereof  is 
hereby  acknowledged,  does  by  tliese  presents 
grant,  bargain,  sell  and  convey  unto  the  par- 
ty of  the  second  part,  her  heirs  and  assigns, 
forever,  all  of  her  right,  title  and  Interest 
in  and  to  the  following  described  real  es- 
tate lying  and  situated  in  tiie  county  of 
Shawnee  and  state  of  Kansas,  to  wit:  All 
that  part  of  the  southeast  quarter  of  section 
numbered  eleven  (11),  township  numbered 
twelve  (12)  south,  of  range  nnmber  (15) 
east  of  the  sixth  principal  meridian,  lying 
south  of  the  Shunganunga  creek,  to  the 
center  of  said  creek,  containing  ninety  (00) 
acres  more  or  less."  After  the  delivery  of 
the  deed,  the  plaintiff  in  error  had  tlie  land 
stirveyed,  and  ascertained  thereby  that  there 
was  only  81.51  acres  in  the  tract,  instead  of 
90.  as  had  been  supposed.  lie  then  brought 
this  suit  to  recover  the  value  of  the  differ- 
ence. 

On  the  trial,  the  district  court  instructed 
the  Jnrj-  as  follows:  "You  are  instructed 
the  plaintiff  cannot  recover  In  this  action  for 
any  alleged  deficiency  of  the  land  under  the 
contract  of  March  12,  190."?.  as  the  same 
merged  in  the  deed  of  August  29.  1003,  and 
plaintiff  must  recover.  If  at  all,  upon  the  pro- 
visions of  said  deed  concerning  the  qtiantlty 
of  land  conveyed  and  paid  for  by  the  plain- 
tiff, and  as  said  deed  described  said  land  as 
containing  90  acres,  more  or  less,  plaintiff 
cannot  recover  at  ail  in  this  action  for  any 
alleged  deficiency  in  the  quantity  of  land 
conveyed."  This  instruction  was  equivalent 
to  n  dIre<'tion  to  find  for  the  defendants,  and 
it  Is  assigned  as  error.  The  general  rule 
that  written  contracts  are  presumed  to  take 
the  place  of  nil  prior  agreements,  covering 
the  same  subject,  is  conceded  by  the  plaintiff 
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in  error,  but  be  insists  tbat  tbis  case  is  an 
exception  to  that  rule,  for  tbe  reason  tbat  it 
relates  to  tlie  consideration  of  the  convey- 
ance, which  is  always  open  to  inquiry,  and 
also  because  it  is  u  collateral  agreement  in 
no  way  Inconsistent  with  the  terms  of  the 
deed.  The  defendant  in  eiTor  iffges,  that 
tlie  circumstances  under  which  the  deed  was 
executed  show  that  the  parties  intended  It 
to  be  the  end  of  ail  controversy,  and  to  ex- 
tinguish all  prior  agreements.  In  our  view 
the  evidence  furnished  by  the  face  of  the  two 
instruments,  and  also  by  the  extrinsic  cir- 
cumatances  shown,  indicate  that  the  parties 
intended  the  deed  as  a  complete  settlement 
of  all  further  controversy  concerning  the  sale 
and  conveyance  of  the  land.  The  transac- 
tion was  initiated  by  the  contract  of  sale, 
and  closed  with  the  deed.  It  is  apparent 
from  the  contract  that  the  parties  intended 
when  it  was  executed,  that  all  preliminary 
questions  should  be  adjusted,  by  April  1, 
tixn,  and  then  the  conveyance  would  be  con- 
summated with  a  deed.  They  were  unable 
to  adjust  these  preliminar>'  questions  by 
April  l8t  as  anticipate*!,  and  did  not  do  so 
until  August  29,  1903,  when  the  deed  was 
executed  and  delivered,  and  ail  of  the  re- 
maining purchase  money  paid.  It  will  be 
seen  from  an  inspection  of  the  two  instru- 
ments that  the  amount  of  land  to  be  con- 
veyed and  the  purchase  price  tliereof,  so  care- 
fully guarded  in  tlie  contract  of  sale,  was  not 
overlooked  in  the  deed,  but  is  fully  covered 
by  its  terms,  clearly  indicating  that  nothing 
was  left  for  future  <K)n8lderatlon.  The  ex- 
trinsic circumstances  show  that,  when  it 
was  discovered  that  the  grantors  did  not  own 
the  complete  title  to  the  land,  the  grantee, 
plaintiff  in  error,  became  alarmed,  demanded 
a  deed  at  once,  tendered  the  whole  amount 
of  the  purchase  price,  and  was  apparently 
willing  to  pay  that  sum  for  a  good  convey- 
ance to  the  land  described  in  the  conti-act; 
and  he  began  an  action  to  compel  specific 
performance  of  the  contract  of  sale.  Condi- 
tions arose,  not  contemplated  by  the  ijarties 
when  the  contract  of  sjile  was  executed — con- 
ditions wliicli  furnlslieil  ample  reasons  for 
new  and  different  stipulations.  The  fact 
that  lawyers  were  consulted  who  managed 
the  negotiations  wlilch  letl  up  to  the  deed; 
that  a  special,  instead  of  a  general,  warranty 
deed  was  finally  accepted:  that  no  mention 
was  made  in  the  deed  or  otiier  written  in- 
strument, concerning  tlie  sui)spquent  ascer- 
tainment of  the  exact  numlier  of  acres  con- 
veyed, and  the  adjustment  of  the  purchase 
price  accordingly;  and  that  this  matter  was 
stated  in  the  deed,  tliereby  indicating  that 
the  purchaser  took  the  land  as  It  was,  more 
or  less,  and  paid  the  full  ctmslderation  when 
the  deed  was  delivered — shows  that  the  par- 
ties then  understood  tliat  the  transaction 
was  closed. 

We  are  unable  to  see.  in  any  view  of  the 
case.  Iww  this  defnnct  contract  can  be  in- 
fused witti  new  life,  and  nuide  to  do  service 


as  a  cause  of  action.  The  stipulations  of  the 
contract  sued  upon  involve  more  than  a  mere 
inquiry  into  the  consideration  of  the  deed, 
for  the  purpose  of  showing  Its  true  character, 
which  is  generally  permissible.  On  the  con- 
trary, their  legal  import  is  to  modifj-  and 
vary  the  material  language  of  the  dee<l  as 
an  instrument  of  conveyance.  The  language. 
"in  consideration  of  the  sum  of  $5,800,  receipt 
whereof  is  herei)y  acknowledged.  •  *  * 
do  grant,  bargain,  sell  and  convey  *  •  • 
all  the  land,  •  •  •  containing  90  acres 
more  or  less,"  is  to  be  changed  by  adding 
thereto,  in  substance,  the  following:  "If. 
uiK)n  a  survey,  the  tract  is  found  to  contain 
more  than  90  acres,  the  grantee  will  pay  for 
the  excess  at  the  rate  of  $82.22  iK>r  acn-: 
and  if  it  contains  less  than  90  acres  the 
grantor  will  pay  back  to  the  grantee  the 
value  of  the  deficiency,  at  the  same  rate 
per  acre."  We  do  not  think  this  can  l»e 
done.  To  do  so  would  violate  a  long-recog- 
nized rule  of  law,  which  is  stated  in  the  cuse 
of  A'an  Syckel  v.  Dalrymple,  32  N.  J.  Eq. 
233,  as  follows:  "What  was  said  during 
the  negotiation  of  the  contract  or  at  the 
time  of  its  execution  must  be  excluded,  on 
the  ground  that  the  parties  have  made  tlie 
writing  the  only  repo^tory  and  memorial 
of  the  truth,  and  whatever  la  not  found  In 
the  writing  must  be  understood  to  have 
been  waived  and  aliandoned." 

Tlie  judgment  of  the  district  court  Is  af- 
flimed.    All  the  Justices  concurring. 


STATE    V.    SSnTII. 
(Supreme   Court   of    Kansas.      July   0.    lOOtU 

JPrY_OPINION    of    JraOB  —  CUALt-ENOE    FOit 

CAi-sn. 

Wliere  the  examination  or  n  juror  m  a 
criminal  trial  upon  his  voir  (iir<>  <lis<'los<'s  that 
he  has  formed  an  opinion  as  to  the  ."xistPnw 
of  a  fact  material  to  be  proven  on  the  trial, 
and  upon  his  belief  of  surh  fact  has  formed  an 
opinion  as  to  tlie  defendant's  guilt,  such  juror 
should  he  excused  from  service  uiwn  a  chal- 
lenge for  cause. 

FKd.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  |$  438^48.1 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ojraanche 
Comity;  E.  II.  Madison,  .Judge. 

W.  L.  Smith  was  convicted  of  crime,  and 
ai>iK?als.    Reversed. 

Dale  &  Amidon  and  John  W.  Davis,  for  ap- 
pellant C.  a  Coleman,  Attj".  Gen.  (R.  A. 
Strain  and  F.  O.  Price,  of  counsel),  for  the 
state. 

SMITH.  J.  The  appellant  was  convicted  of 
the  crime  of  statutory  rape  in  the  district  court 
of  Comanche  coimty,  and  appeals  to  this 
court.  Tlie  evidence  was  of  the  most  extra- 
ordinary character,  and,  aside  from  the  cir- 
cumstance that  the  defendant  departed  from 
the  state  and  was  arrested  elsewhere,  which 
fact  seems  to  have  been  given  great  promi- 
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aence,  conslstea  almost  entirely  of  tbe  state- 
ments of  the  Injured  party.  While  there  Is 
evidence  enfficient  to  sustain  the  finding  of 
the  Jury,  the  statMnents  of  the  injured  party, 
long  persisted  in  out  of  court,  were  contradic- 
tory of  her  sworn  testlniony,  and  this,  with 
the  extraordinary  character  of  the  crime  as 
related  by  her,  suggests  that  at  another  trial 
new  facts  may  be  developed,  and  another 
jury  may  come  to  a  different  conclusion. 

The  principal  error  assigned  upon  the  trial 
Is  as  to  the  qualification  of  the  juror  O.  Si. 
Fish.  Beferrlng  to  the  departure  of  the  de- 
fendant from  the  state,  the  following  Is  a 
portion  of  the  evidence  given  by  this  juror 
upon  his  voir  dire:  "Q.  You  mean  by  that 
that  you  beard  no  contradiction  of  it,  and  yon 
4Ud  believe  it?  A.  I  beUeve  that  he  had 
gone;  yes.  Q.  (by  the  court).  How  is  thati 
A.  I  tielleved  that  he  went  away;  yes.  Q. 
You  believed  that  he  went  away  contrary  to 
law?  A.  Yes,  sir.  Q.  And  was  brongbt 
Imcli  by  the  sheriff?  A.  Yes,  sir;  that  Is  the 
way  I  heard  it  Q.  And  you  feel  that  you 
are  called  to  believe  that  at  this  time?  A. 
Yes.  sir.  •  •  •  Q.  Well,  now,  it  would 
take  some  evidence  at  this  time  submitted  by 
the  defendant  In  bis  behalf  to  remove  the  vari- 
ous partial  opinions  tliat  you  have  formed? 
A.  I  rather  think  it  would.  Q.  And  they  re- 
late to  the  question  of  his  guilt  or  Innocence? 
A.  Yes.  sir.  Q.  And  on  that  you  have  par- 
tially made  up  your  mind?  A.  Why,  I  as- 
8umo(l  that  he  would  be  guilty  or  he  would 
not  have  went  away.  I  would  have  no  opin- 
ion, only  he  went  away.  •  •  •  Q.  Has 
anything  occurred  to  change  that  belief  In 
your  mind?  A.  I  don't  think  there  has.  Q. 
(by  the  court).  Well.  If  this  case  was  submit- 
ted to  yon.  If  this  case  was  submitted  to  yoo 
now,  yon  would  require  some  evidence  on  the 
part  of  the  defendant  to  remove  the  Impression 
Just  testified  to  that  yon  previously  formed, 
would  you  not?  A.  Yes.  sir.  Q.  What  Is 
that  Impression  basetl  on?  A.  On  the  ground 
that  he  was  arrested  on  that  charge.  Q.  And 
brought  back  from  New  Mexico?  A.  Yes, 
sir.  Q.  And  It  is  also  based  on  what  you 
have  heard  about  the  case?  A.  No.  sir;  I 
never  heard  anything  In  particular  about  the 
ca.se.  only  Just  that  they  had  made  the  arrest. 
Q.  Then,  If  testimony  should  be  ofTered  to 
that  feature  of  this  case,  then  It  would  have 
some  Influence  on  your  verdict?  A.  It  prob- 
ably would.  Q.  Regardless  of  anything  the 
defendant  might  testify  to  on  that  Issue?  A. 
I  do  not  know  what  he  would  testify  to;  but. 
of  course,  I  would  go  according  to  the  evi- 
dence as  near  as  I  could.  Q.  At  this  time 
you  would  require  the  defendant  to  testify 
to  something  to  remove  that  opinion  from 
your  mind?    A.  Yes.  sir." 

While  the  Jnror  modified  these  statements 
somewhat  under  suggestive  questions  by  the 
court,  and  testified  that  he  thought  he  could 
set  aside  the  opinion  he  had  formed,  and  de- 
termine the  case  according  to  the  evidence. 
yet  it  is  apparent  that  he  started  into  the 


trial,  the  defendant's  challenge  to  his  com- 
petency having  been  overruled,  with  an  opin- 
ion that  tbe  defendant  had  fled  from  the 
state  and  that  by  reason  of  that  fact  he  be- 
lieved the  defendant  guilty,  and  that  to  re- 
move such  opinion  the  defendant  himself 
would  have  to  testify,  and  would  have  to 
satisfy  the  Juror  from  such  testimony  that 
he  went  for  some  other  reason,  and  not  for 
the  reason  that  he  was  accused  of  the  crime. 
The  fact  that  the  defendant  had  left  the  state, 
and  was  rearrested  in  New  Mexico  and 
brought  back,  was  conceded  by  all  on  the 
trial.  Hence  this  Juror  was  in  the  position  of 
having  formed  an  opinion  before  the  trial 
that  the  defendant  was  guilty  upon  a  fact 
which  was  not  in  controversy  at  the  trial. 
He  should  have  been  excused  upon  the  defend- 
ant's diallenge.  The  tendency  Is  to  relax 
the  old  rules  disqualifying  Jurors  to  sit  ou  a 
criminal  trial  by  reason  of  opinions  or  im- 
pressions formed  prior  to  the  bearing  of  the 
evidence.  In  view,  however,  of  the  extra- 
ordinary evidence  In  this  case,  and  the  prom- 
inence that  was  given  to  the  circumstance  of 
the  defendant  leaving  the  state  on  the  intro- 
duction of  the  evidence  and  in  the  instructions 
of  the  court,  we  feel  that  the  defendant  may 
have  been  prejudiced  by  the  opinion  of  this 
Juror  formed  prior  to  the  hearing  of  the  evi- 
dence. 

Complaint  Is  also  made  of  Instruction  No. 
in,  given  by  the  court  which,  so  far  as  its 
correctness  is  questioned,  reads:  "If  you 
are  convinced  by  the  evidence  that  any  wit- 
ness has  willfully  and  corruptly  testified  false- 
ly to  any  matter  or  thing  material  In  the  Is- 
sue of  this  case,  you  are  at  liberty  to  disre- 
gard all  the  testimony  of  such  witness,  but 
whether  or  not  you  will  do  so  Is  a  matter  rest- 
ing entirely  with  yon.  Yon  are  not  obllgetl  to 
reject  all  the  testimony  of  such  wltnes.«i,  but 
may,  and  should,  consider  such  portions  of  It 
that  you  find  to  be  ^^•o^tlly  of  credit  and  give 
It  such  weight  as  you  believe  It  entitled  to 
considering  all  the  facts  and  circumstances 
of  the  case."  The  language  used  In  the  first 
sentence  of  this  Instruction  has  been  lufer- 
entlally  approved  by  decisions  of  this  court. 
The  writer  of  this,  however.  Is  inclined  to 
believe  that  the  word  "corruptly"  sliould  be 
omitted  therefrom  or  that  It  should  be  pre- 
ceded by  the  word  "or"  Instead  of  the  word 
"and."  As  used  In  this  Instruction,  the  Im- 
pression seems  to  be  conveyed  that  It  Is  not 
sufiSclent  to  Justify  a  Jury  In  disregarding  the 
testimony  of  a  witness  that  It  may  be  con- 
vinced by  the  evidence  that  such  a  witness 
has  willfully  testified  falsely  but  It  must  also 
believe  that  he  has  corruptly  testified  false- 
ly. And  'corruptly,'  so  far  as  it  carries  any 
meaning  in  addition  to  willfully,  suggests  the 
Idea  of  having  been  subborned  to  testify  false- 
ly. If  this  criticism  is  well  taken  the  better 
language  woiUd  be  "willfully  or  corruptly" 
or,  as  the  writer  thinks,  still  better  "willfully, 
knowingly  or  corruptly."  As  a  substltnte  for 
the  last  clause  of  the  first  sentence  the  writer 
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suggests,  "but  whether  or  not  you  should  do  ^ 
So  is  a  matter  resting  entirely  In  your  Judg- 
ment." The  writer  also  suggests  the  Inser- 
tion of  the  words  "If  any"  after  the  clause  in 
the  second  sentence,  "but  may  and  should 
consider  sucli  iiortlons  of  It"  The  reversal 
of  this  case,  however,  Is  not  based  upon  this 
instruction. 

Numerous  other  errors  are  assigned,  which 
need  not  be  diacussed,  nor  determined  as  the 
same  questions  are  not  likely  to  recur. 

The  judgment  of  the  district  court  Is  re- 
versed, and  a  new  trial  Is  awarded.  All  the 
Justices  coucurrlug. 


STATE  V.  ni  STRICT  COtmT  OF  Si:COXD 

JUDICIAL  DIST.   et  al. 
<Suprenio  Court  of  Montana.     May  14,  1906.) 

1.  Wills— Pbobate— Contest  —  Pebsons  En- 
titled—Pchlic  Al>.MINISTHATOR. 

The  public  administrator  has  no  interest 
in  the  estate  of  a  deceased  person  whicli  en- 
titles him  to  apiiear  and  object  to  the  probate 
•of  the  will  under  Codo  Civ.  Proc.  1895,  § 
23129.  providing  that  any  person  interested  may 
contest  such  proceedings. 

[Kd.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Wills,  i  534.) 
Z  Same— Minors— Appeakance  —  Guabdtan 

Ad  Litem— Statutks. 

Code  Civ.  I'roc.  189.">.  §  574.  relating  to  the 
subject  of  parties  to  civil  actions,  provides  how 
and  when  a  guardian  ad  litem  may  be  apiKrinted 
for  an  infant  party  and  section  2i)2.'i.  relating 
to  "special  proceedings  of  a  civil  nature."'  de- 
clares that  at  or  before  the  hearing  of  petitions 
and  contests  of  the  probate  of  wills,  etc.,  the 
court  may.  in  its  discretion,  appoint  some  com- 
petent attorney  to  represent  minor  heirs,  etc., 
having  no  general  guardian  in  the  county.  Held, 
that  the  application  of  section  2!)2.">  to  pro- 
bate proceedings  was  exclusive  so  that  there 
was  no  authority  for  the  appearance  of  a  minor 
by  a  guardian  _  ad  litem  in  opposition  to  the 
probate  of  a  will. 
a.  Kxecutous  am>  Admi.mstbatoks- Special 

.\n.mini.strator  —  appointment  —  persons 

Entitled. 

On  an  application  for  the  appointment  of 
a  si)ecial  administrator  ))enduiB  contest  of  a 
will,  the  appointment  of  the  jmblic  admini.stra- 
tor  over  the  protest  of  testatrix's  widow,  who 
was  testatrixs  legatee,  devi.'iee,  and  executrix, 
was  a  violation  of  Code  Civ.  Proc.  18U.">.  §  2M-, 
declaring  that  in  cnsi-  of  the  ajipointment  of 
a  special  administrator,  the  court  shall  give 
preference  to  the  pei>on  entitled  to  letters 
testamentary  or  of  administration. 
4.  CofRTS— .7 iTRhSDicTioN— Special   Adminis- 

TBATOR—.VppoiNTMENT— Waiver   of   Oujec- 

tion?.. 

Where  a  cotirt  had  no  jnrisdiction  to  ap- 
point any  one  to  the  office  of  special  adminis- 
tratrix of  a  testator's  estate,  the  fact  that 
testator's  widow  asked  that  she  be  ai)pointod 
did  not  estop  her  to  object  to  the  appointment 
of   another. 

Application  by  the  state,  on  the  relation 
of  Mary  A.  Eakliis,  against  the  Second  judi- 
cial district  i-ourt,  department  3,  and  Jllchnel 
Doulon,  judge  thereof,  to  review  an  order. 
Order  annulled. 

W.  A.  Pennington  and  .T.  H.  Duffy,  for 
relatrix.  Jas.  E.  Iloaly  and  M.  h\  Canning, 
fur  respondents. 


HOIiliOWAT,  J.  On  Jannaiy  31.  1906^ 
John  Baklns  died  in  Silver  Bow  county,  leav- 
ing an  estate  therdn  and  leaving  a  will  by 
the  terms  of  which  Mary  A.  Eakins,  this  re- 
latrix, is  named,  as  wife  of  decedent,  as  leg- 
atee and  devisee  in  the  will  and  as  execu- 
trix of  the  wllL  The  other  legatees  and 
devisees  are  two  minor  sons  and  two  adult 
sons  of  the  deceased.  On  February  14th,  the 
relatrix  presented  to  the  district  court  a  peti- 
tion asking  for  the  probate  of  :he  will  and 
her  appointment  as  executrix.  Notice  of  tlie 
bearing  of  the  petition  was  given  for  Febru- 
ary 2t>th,  on  which  last-named  day  the  pnblic 
administrator  of  Rllver  Bow  county,  John  B. 
O'Reilly,  filed  written  objections  to  the  ;*ro- 
bate  of  the  will  and  asked  that  he  be  ap- 
pointed administrator  of  the  estate.  There- 
upon the  court  continued  the  hearing  of  the 
petition  and  the  objections  thereto  by  the 
public  administrator  to  March  3d,  on  which 
last-named  day  the  court  again  continued 
such  hearing  to  March  10th,  and  on  Its  own 
motion  appointed  John  B.  O'Reilly  special 
administrator  of  the  estate;  but  upon  appli- 
lon  to  this  court  the  last  order  was  an- 

iled.  On  March  10th  the  hearing  of  the 
petition  and  objections  was  again  continued 
to  March  31st.  On  April  9th  the  court,  sit- 
ting as  a  court  of  probate,  appointed  M.  C. 
Whitney  guardian  ad  litem  of  the  minor 
heirs,  and  on  the  same  day  such  guardian  ad 
litem  Hied  written  objections  to  the  probate 
of  the  will,  and  prayed  that  a  special  admin- 
istrator be  appointed  pending  the  bearing  of 
the  petition  and  objections  thereto.  On  the 
same  day  the  court  made  an  order  again  ap- 
pointing John  B.  O'RplUy  special  adminis- 
trator of  the  estate.  Therenpon  api)licatlon 
was  made  to  this  court  to  review  the  order 
apimlntiug  O'Reilly  special  administrator. 

The  only  authoritj-  which  a  district  court 
has  for  npiminting  a  special  administrator 
is  found  in  section  2500  of  tlie  Code  of  Civil 
Procedure  of  189."J,  which  reads  as  follows: 
"When  there  is  delay  in  granting  letters  tes- 
tameutnry  or  of  adiniiiistration,  from  any 
cause,  or  when  such  letters  are  granted  ir- 
regularly, or  no  sufflcieut  bond  is  filed  as  re- 
quired, or  w^hen  no  application  is  made  for 
such  lettei's,  or  when  an  executor  or  admin- 
istrator dies,  or  is  suspended  or  removed,  the 
court  or  judge  must  appoint  a  special  admin- 
istrator to  collect  and  take  charge  of  the 
estate  of  the  decetlent  In  whatever  county  or 
counties  the  same  may  l)e  found,  and  to  ex- 
ercise such  other  powers  as  may  be  neces- 
sai-y  for  the  preservation  of  the  estate."  Of 
course,  the  i>hra8e  "from  any  cause"  means 
from  any  legal  cause.  The  only  cause  for 
any  delay  whatever  in  this  Instance  was  the 
filing  of  the  objections  by  the  gimrdian  ad 
litem  and  the  court's  cousideration  of  such 
objections.  The  court  appears  properly  to 
have  refused  to  consider  the  objections  of  the 
public  administrator  after  this  court  annul- 
led the  order  appohitlug  him  special  admin- 
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Istrator.  The  public  ndministrator  has  not 
any  interest  in  an  estate,  which  entitles  blm 
to  object  to  the  probate  of  a  will.  Section 
2329,  Coae  Civ.  Proe.  1895;  In  re  Sanborn's 
Blstate,  9S  Cal.  lOS,  32  Pac.  SUo.  Confessed- 
ly, if  the  court  had  refused  to  consider  the 
objections  made  by  the  guardian  ad  litem, 
there  was  not  anything  to  prevent  immedi- 
ate consideration  of  the  petition  for  the  pro- 
bate of  the  will. 

Pid  the  filing  of  the  objections  by  the  guard- 
ian ad  litem  furnish  legal  cause,  or  auy 
cause,  for  delay?  The  proTisious  of  law  re- 
lating to  the  api)0intment  of  a  guardian  ad 
litem  are  foimd  in  section  574  of  tlie  Code 
of  Civil  Procedure.  Those  provisions  and 
the  provisions  of  section  575  are  a  part  of 
title  3,  part  2,  of  the  same  Code.  Part  2  is 
entitled  "Civil  Actions,"  and  title  3  thereof 
is  entitled  "Parties  to  Civil  Actions."  Pro- 
bate proceedings  comprise  title  12  of  part 
3,  same  Code,  and  part  3  is  entitled  "Spe- 
cial Proceedings  of  a  Civil  Nature."  Section 
2925  is  one  section  of  title  12.  pt.  3,  above, 
and  is  as  follows:  "At  or  before  the  hear- 
ing of  petitions  and  contests  for  the  probate 
of  wills;  for  letters  testamentary  or  of  ad- 
ministratiou;  for  sales  of  real  estate,  and 
confirmation  thereof;  settlements,  partitions 
and  distributions  of  estate,  setting  apart 
homesteads,  and  all  other  proceedings  where 
all  the  parties  interested  in  the  estate  are 
required  to  be  notified  tliereof ;  the  court  or 
Judge  may,  in  its  or  his  discretion,  appoint 
some  couu>etpnt  attorney  at  law  to  represent 
in  all  such  proceedings  the  devisees,  lega- 
tees or  heirs,  or  creditors  of  the  decedent, 
who  are  minors  and  have  no  general  guardian 
in  the  county,  or  who  are  nonresidents  of 
the  state;  and  those  interested  who,  though 
they  are  neither  such  minors  or  nonresidents, 
are  unrepresente<l.  •  •  •"  Tliese  provi- 
sions of  this  last  section  are  special,  are  ap- 
plicable only  to  probate  proceedings  as  dis- 
tinguished from  civil  actions  or  other  special 
proceedings  of  a  civil  nature,  and  must  be 
held  to  be  exclusive.  This  Is  the  conclusion 
reached  by  the  Supreme  Court  of  California 
and  the  Supreme  Court  of  the  United  States. 
Sections  372  and  1718,  of  the  California  Code 
of  Civil  Proccilnre.  contain  the  same  provi- 
sions as  our  sections  'ui  and  2025  above,  re- 
spectively, and.  («nstruing  them,  the  Su- 
preme Court  of  California  In  Carpenter  ▼. 
Superior  Coui-t.  75  Cal.  59C,  19  Pac.  174, 
said:  "The  last  ground  is  the  one  upon 
which  the  counsel  for  res)>ondents  rely.  The 
position  Is  based  upon  the  proposition  that 
the  provisions  in  relation  to  guardians  ad 
litem  In  the  chapter  on  'parties  to  civil  ac- 
tions' apply  to  probate  proceedings.  But,  in 
the  first  place,  we  do  not  think  that  the  pro- 
visions referred  to  apply  to  probate  proceed- 
ings. It  has  been  held  that  for  some  pur- 
poses probate  proceedings  are  not  'civil  ac- 
tions.' Estate  of  Scott,  15  Cal.  220;  Ex  par- 
te Smith,  53  Cal.  204.  And  we  do  not  think 
they  are  to  be  considered  civil  actions  or 


proceedings  within  the  meaning  of  said  pro- 
visions. If  these  general  provisions  were  In- 
tended to  apply  to  probate  proceedings,  what 
was  the  use  of  making  special  provisions  in 
reference  to  the  appointment  of  attorneys 
for  minors  in  such  proceedings?  ,1s  it  not  to 
be  inferred  that  the  special  provisions  were 
put  in  because  the  general  ones  were  not  in- 
tended to  apply?  This  inference  is  strength- 
ened when  tlie  provisions  are  considered 
together.  The  thing  of  which  a  guardian 
ad  litem  is  appointed  to  do  is  to  'represent' 
the  infant  in  the  action  or  proceeding.  (Code 
Civ.  Proc.  {  372).  by  which  we  understand 
that  he  Is  to  conduct  and  control  the  proceed- 
ings on  behalf  of  the  infant.  Now,  the  at- 
torney for  minors  In  probate  proceedings  is 
to  'represent'  the  minor  (Id.  §  1718),  and,  so 
far  as  he  is  concerned,  to  conduct  and  con- 
trol the  proceedings;  so  that,  if  the  general 
provisions  apply,  it  would  be  possible  to  have 
two  representatives  of  the  minor  in  the  same 
contest,  neither  of  whom  would  be  subordi- 
nate to  the  other.  We  do  not  think  such  a 
result  could  have  been  intended." 

This  decision  is  referred  to  and  approved 
by  the  Supreme  Court  of  the  United  States 
in  Robinson  v.  Fair,  128  U.  S.  53,  9  Sup.  Ct. 
30,  32  L.  Ed.  415,  wherein  it  is  held  that  sec- 
tion 372,  of  the  California  Code  of  Civil  Pro- 
cedure, or  our  own  section  574  above,  refers 
to  civil  actions  as  distinguished  from  pro- 
bate procee<llngs,  and  that  section  1718,  Cal- 
ifornia Code  of  Civil  Procedure,  or  our  own 
section  2925  above,  controls  in  probate  mat- 
ters. We  think  the  conclusion  reached  In 
these  cases  correct,  and  that  the  minors 
could  not  api>ear  by  guardian  ad  litem  in 
oi>po8ltIon  to  the  probate  of  the  will. 

Under  this  view  of  the  matter,  then,  it 
was  the  duty  of  the  district  court  to  strike 
from  the  flies  the  objections  made  by  the 
public  administrator  and  the  so-called  guardi- 
an ad  litem,  and  proceed  to  hear  and  deter- 
mine the  petition  for  the  probate  of  the  will. 
If  these  objections  had  been  stricken  from 
the  files  or  wholly  disregarded,  as  thej- 
should  have  been,  there  was  not  then  any 
legal  cause,  nor  any  causes,  for  delay.  And 
If  there  had  been  any  legal  cause  for  ap- 
pointing a  special  administrator,  the  court 
directly  violated  the  provisions  of  section 
2502  of  the  Code  of  Civil  Procedure  of  18iV5, 
in  appointing  the  person  whom  it  did  ap- 
point in  preference  to  others  first  entitle*! 
to  such  appointment.  But  so  far  as  this 
record  shows,  there  was  not  any  cause  what- 
ever for  the  appointment  of  a  special  ad- 
ministrator, and,  In  the  absence  of  legal 
cause,  the  district  court  did  not  have  Juris- 
diction to  make  the  appointment  of  which 
complaint  is  made.  In  re  Ming.  15  Mont. 
79,  38  Pac.  228.  But  it  is  said  that,  as  this 
relatrlx  asked  that  she  be  appointe<l  special 
administratrix  pending  the  hearing  of  the 
petition  for  probate  of  the  will,  slie  cannot 
complain  that  the  court  api)ointed  O'Reilly. 
But,  if  the  court  did  not  have  Jurisdiction 
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to  appoint  any  one  to  8ucb  office,  then  noth- 
ing that  this  relatrlx  did  could  confer  such 
jurisdiction.  In  point  of  law,  there  was  not 
anything  before  the  district  court,  except 
the  petition  for  the  probate  of  the  will,  and 
in  appointing  O'Beiily  special  administrator 
the  district  court  acted  without  any  legal 
cause  appearing  why  such  appointment 
Bliould  be  made,  and,  therefore,  exceeded  its 
jurisdiction. 

The  order  of  the  district  court  made  April 
1-1,  1006.  appointing  John  B.  O'Reilly  special 
administrator  of  the  estate  of  John  Ealclus, 
deceased,  is  annulled.    Bemittltur  forthwith. 

Order  annulled. 

DRAXTLY.  C.  J.,  concurs. 

MILBURN,  J.  I  concur.  A  grand  Jury, 
commenting  on  probate  matters  in  this  state 
about  15  years  ago,  In  its  report  to  the  court 
said:  "Administration  of  estates  is  spolia- 
tion of  estates."  As  it  is  always  the  prop- 
erty of  the  widow  or  children,  or  both,  of 
the  deceased  person  which  pays  the  lawyers, 
executors,  administrators,  appraisers,  et  al., 
and  the  size  of  the  fees  in  most  cases  is  fixed 
by  the  court,  frequently  with  extra  allow- 
ances for  "extraordinary  services,"  the  courts 
should  be  anxious  and  very  careful  to  Ihnit 
the  numl)er  of  lawyers  and  other  officers  to 
the  fewest  possible  in  number,  and  should 
not  appear  to  insist  on  appointing  self-seek- 
ing persons  to  lucrative  positions.  In  this 
case  there  seems  to  me  to  be  undue  persis- 
tency on  the  part  of  citizen  O'Beiily  in  de- 
manding that  he  be  allowed  to  serve  (not 
merely  as  public  administrator,  even  If  in 
his  public  capacity  he  could  properly  appear, 
which,  as  shown  in  Mr.  Justice  HOLLO- 
WAY'S  opinion,  he  may  not  properly  do). 
I  think  that  our  former  determination  of 
this  matter  ought  to  have  been  conclusive. 

The  district  judge,  sitting  in  probate  pro- 
ceedings, is  the  representative  of  the  dead 
person,  Ills  creditors,  if  any,  and  of  the 
orphan,  rich  or  poor,  and  of  the  law  made 
for  the  protection  of  the  sometimes  helpless, 
and  should,  in  the  exercise  of  his  solemn 
duty,  and  of  his  own  motion,  oppose  all  ef- 
forts of  strangers  to  profit  by  the  death  of 
the  I'^ad  of  the  family  or  of  any  one  else. 
The  district  court  should  be  earnest,  active, 
anxious,  and  solicitous  in  all  matters  connect- 
ed with  the  estates  of  deceased  persons,  and 
in  dealing  with  the  helpless  children,  with  the 
intent  to  save  as  much  as  possible  of  the  as- 
sets for  those  to  whom  they  belong.  He 
should  not  be  complacent  In  dealing  with 
people  wlio  are  desirous  of  increasing  the 
number  of  aids,  assistants,  counsel,  adminis- 
trators, et  al.,  the  employment  of  many  of 
whom  often  almost,  or  entirely,  swamps  the 
estate.  The  court  also  should  see  to  it  that 
estates  are  settled  as  soon  as  possible,  thus 
avoiding  exi)ense  running  over  too  long  a 
time. 


STATE  r.  TBCEMAK. 
(Supreme  Court  of  Montana.     May  14,  190G.) 

1.  Criminal  Law— Threats — Heabsat. 

Where,  in  a  prosecution  for  homicide,  a 
witneiis  testitied  to  a  threat  uttered  by  ilefendani. 
but  also  stated  tliat  the  reason  be  linevv  tbnt 
deceased  wag  included  in  the  threat  was  be- 
cause witness'  neighlrara  had  previously  told 
him  so,  the  evidence  was  incompetent  as  hear- 
say, though  witness  also  stated  that  he  knew 
defendant  referred  to  deceased,  witness  and  an- 
other. 

2.  WiTREBSES — CBOSS-EXAXTITATIOir. 

Where  a  witness  testified  that  he  and 
deceased  were  together  on  the  day  of  the  homi- 
cide, and  told  generally  of  their  movements,  and. 
on  cross-examination  said  that  he  and  deoenssed 
voted  l>efore  they  had  anything  to  drink,  it 
was  proper  cross-examination  to  ask  him  wheth- 
er or  not  be  and  deceased  had  anything  to 
drink  that  day. 
a  Samk. 

Where,  in  a  prosecution  for  homicide,  a 
witness  for  the  state  testitied  at  length  concern- 
ing the  circumstances  preceding  and  attending 
the  homicide,  and  stated  that  deceased  came 
up  to  where  witness  and  defendant  were  stand- 
ing and  struck  defendant  over  the  shoulder  with 
an  axe  handle,  it  was  proper  cross-examina- 
tion to  ask  him  whether  or  not  he  saw  de- 
ceased carrying  the  axe  handle  around  dnring 
the  day  for  the  purpose  of  showing  that  de- 
ceased sought  the  encounter  and  had  prepared 
himself  for  it. 

4.  Cbiuinal   Law— TbiaI/— Cubing    Erbok. 

The  fact  that  the  evidence  sought  to  he 
elicited  by  such  question  was  in  a  sense  cumula- 
tive did  not  cure  the  error  in  refusing  to  allow 
tlie  same. 

5.  Same— Evidence— Intoxication  —  BrrEcr. 

Where  a  witness  for  accused  testified  that 
he  saw  deceased  on  the  day  of  the  homicide, 
and  that  the  latter  appeared  to  have  been 
drinking,  he  should  have  tieen  allowed  to  answer 
whether  he  noticed  that  the  drinking  affected 
deceased's  conduct. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  Jf  761,  1046.] 

6.  Same— Private  Cocnsei,  fob  State— Mis- 
conduct. 

In  a  prosecution  for  homicide,  the  court 
compelled  the  state  to  call  a  hostile  witness, 
who  was  examined  by  a  private  prosecutor. 
The  witness  was  exaspei-ating  in  hia  conduct 
toward  the  attorney,  and  was  extremely  imperti- 
nent in  bis  replies,  whereupon  the  prosecutor 
asked  him  if  he  was  non  compos  mentis,  and 
whether  he  knew  anything  at  all.  He  also 
stated  that  the  state  would  not  vouch  for  his 
truthfulness,  that  the  witness  had  unqualifiedly 
lied,  and  was  a  "self-deluded  fool  that  knew 
nothing."  The  attorney  also  songbt  to  get 
l)efore  the  jury  the  fact  that  deceased  had  left 
surviving  a  widow  and  small  child  and  after 
the  court  had  stricken  such  evidence,  immediate- 
ly called  tlie  widow  and  aeain  disclosed  such 
fact  and  on  motion  to  strike  out  consented  that 
the  answer  should  be  stricken.  Held,  that  the 
attorney  was  guilty  of  misconduct  which  consti- 
tuted  prejudicial  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent  Dig.  Criminal  Law,  $  ICGl.J 

7.  Same— FoBMEB  jEorARDT— Evidence. 

Evidence  that  defendant  had  been  once 
tried  on  a  plea  of  not  gnilty.  that  the  jury 
failed  to  agree,  were  discharged,  and  that  the 
cause  was  continued  to  the  succeeding  term 
of  court  was  insufficient  to  sustain  a  plea  of 
former  jeopardy. 

[Ed.  Note. — For  cases  in  point,  see  voL  H 
Cent.  Dig.  Criminal  Law,  i  344.] 


Digitized  by 


Google 


Mont) 


STATE  V.  TBUEMAN. 


1026 


Appeal  from  District  Ck>urt,  Flathead  Couu- 
ty ;  J.  E.  Erickson,  Judge. 

Edward  B.  Truemaa  was  convicted  of 
manslaughter,  and  be  appeals.  Beyersed 
ami  rfiuanded. 

Xoffsiuger  &  Folsoin,  Mclntire  &  Kendall, 
W.  G.  Downing,  and  Jesse  B.  Roote,  for  ap- 
pellant Albert  J.  Galen,  Atty.  Gen.,  and 
E.  JI.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

HOLLOWAY,  J.  Edward  B.  Trueman 
was  convicted  of  the  crime  of  manslaughter 
and  appeals  from  the  Judgment  and  from 
an  order  denying  him  a  new  trial.  The  de- 
fendant killed  James  McCabe  on  election  day, 
November  4,  1904,  near  a  polling  place  at 
Sedan,  Flathead  coimty.  He  was  tried  at 
the  February  term  of  court,  1905,  but  the  Jury 
failed  to  agree  upon  a  verdict,  was  discharged 
and  the  cause  continued  until  the  May  term 
of  the  same  year,  when  it  was  tried  a  second 
time.  Upon  the  second  trial  the  defendant 
entered  a  plea  of  once  In  Jeopardy  in  addi- 
tion to  his  plea  of  not  guilty,  which  had 
been  interposed  before  the  first  trial.  There 
had  been  a  long-standing  difficulty  between 
deceased  and  defendant,  other  personal  en- 
counters between  them  had  occurred,  and 
each  had  made  threats   against  the  other. 

1.  A  witness,  Yeiser,  testified  to  a  threat 
made  by  the  defendant  in  1900.  He  testlfled 
that  he  was  near  the  defendant's  place ; 
that  defendant  came  up,  with  a  rifle  leveled 
at  the  witness,  to  within  about  20  feet  from 
where  the  witness  was  standing,  and  said: 
"I  will  get  yon  sons-of-bitches  yet"  When 
asked  how  he  knew  that  McCabe  was  meant, 
he  answered:  "Because  my  neighbors  had 
told  me  previously."  This  was  objected  to 
upon  the  ground  that  it  was  hearsay,  and  a 
motion  to  strike  it  out  was  made.  The  ob- 
jection was  in  effect  overruled  and  the  motion 
to  strike  out  was  denied.  The  testimony, 
so  far  as  it  related  to  McCabe,  was  clearly 
hearsay  and  inadmisssible.  The  witness  did 
not  pretend  that  McCabe's  name  was  men- 
tioned at  all  by  the  defendant,  and  there  is 
nothing  in  the  record  whatever  to  show  that 
McCabe  was  intended  to  be  included  in  the 
class  referred  to  by  the  defendant  The 
mere  fact  that  the  witness  said:  "I  know  he 
meant  James  McCabe  and  myself  and  Frank 
Addeman,"  does  not  alter  the  situation,  for 
he  had  testified  that  the  reason  he  knew 
that  McCabe  was  Intended  to  be  Included  was 
because  his  neighbors  had  told  him  so.  The 
rule  of  law  with  reference  to  the  reception 
of  testimony  of  previous  threats  by  the  de- 
fendant is  stated  in  21  Ency.  of  Law  (2d  Ed.) 
220,  as  follows:  "The  rule  as  generally  laid 
down  is  that  threats  to  be  admissible  must 
Indicate  a  purpose  to  do  some  particular  per- 
son an  iujiu-y,  or  must  be  expressions  of  ill 
will  or  hate  against  a  class  of  which  the 
deceased  is  one,  and  must  be  capable  of  such 
construction  as  to  show  reference  to  the 
decea.sed." 
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2.  Fred.  Strodbeck,  a  witness  for  the  state, 
testified  that  he  and  McCabe  went  to  Sedan 
together  mi  the  day  of  the  homicide,  and 
told  generally  of  their  movements.  On  cross- 
examination  he  stated  that  he  and  McCabe 
went  to  Sedan  and  voted  before  they  had 
anything  to  di-ink  (meaning  intoxicating  liq- 
uors). On  cross-examination  he  was  asked 
to  state  whether  or  not  they  had  anything 
to  drink  that  day,  but,  on  objection  by  coun- 
sel for  the  state,  he  was  not  permitted  to  an- 
swer. This  rule  was  erroneous.  It  was  prop- 
er cross-examination,  for  the  purpose  of  show- 
ing whether  the  witness  was  in  such  a  con- 
dition of  sobriety  as  to  be  likely  to  remember 
what  occurred,  and  as  tending  to  shed  light 
upon  McCabe's  action.  The  contention  of  the 
defendant  was  that  McCabe  was  the  ag- 
gressor, and  was  killed  by  Trueman  in  self- 
defense. 

3.  The  witness  Roddy,  for  the  state,  testi- 
fied at  great  length  with  reference  to  cir- 
cumstances preceding  and  attending  the  homi- 
cide; that  McCabe  came  up  to  where  wit- 
ness and  Trueman  were  standing,  came  up  be- 
hind Trueman  and  struck  him  over  the 
shoulder  with  an  axe  handle.  On  cross-ex- 
amination he  was  asked  to  state  whether  or 
not  he  saw  McCabe  carrying  that  axe  handle 
around  during  that  day.  This  was  objected 
to  by  counsel  for  the  state  as  not  proper 
cross-examination,  and  the  objection  was 
sustained.  This  was  ali'o  error.  It  was  not 
only  proper  cross-examination,  but  tended 
directly  to  sustain  the  defendant's  contention 
that  McCabe  sought  the  encounter  and  had 
prepared  himself  for  it  There  Is  no  dispute 
in  the  evidence  that  McCabe  not  only  bad  the 
axe  handle,  but  had  a  loaded  revolver  In 
bis  coat  pocket,  at  the  time  he  was  killed. 
The  testimony  also  tends  to  show  that  he  had 
purchased  this  axe  handle  during  the  fore- 
noon, some  considerable  time  before  the  homi- 
cide. The  mere  fact  that  the  evidence  sought 
to  be  elicited  by  the  question  was  in  a  sense 
cumulative  does  not  cure  the  error.  The 
jury  might  not  have  believed  the  other  wit- 
nes-ses  and  might  have  believed  the  witness 
Roddy. 

4.  A  witness,  Alexander,  testified  for  the 
defendant  that  he  was  a  clerk  of  election  at 
Sedan  on  the  day  of  the  homicide ;  that  he 
saw  McCabe,  and  that  McCal)e  appeared  to 
have  been  drinking.  He  was  then  asked  to 
state  whether  he  noticed  that  the  drinking 
affected  McCabe's  conduct.  This  was  object- 
ed to  on  the  ground  that  it  called  for  the 
conclusion  of  the  witness.  The  objection 
was  sustained,  and  error  is  predicated  upon 
this  ruling.  The  ruling  was  erroneous.  In 
Hardy  v.  Merrill,  r><i  N.  H.  227,  22  Am.  Rep. 
442,  it  is  said:  "But  without  reference  to 
any  recognized  rule  or  principle,  all  concede 
the  admlsslblity  of  the  opinions  of  nonpro- 
fessional men  upon  a  great  variety  of  un- 
scientific questions  arising  every  day,  and  in 
every  Judicial  Inquiry.    These  are  questions 
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of  Identity,  handwriting,  quantity,  value, 
welgbt,  measure,  time,  distance,  velocity, 
form,  size,  age,  strength,  heat,  cold,  sickness, 
and  health ;  questions,  also,  concerning  vari- 
ous mental  and  moral  aspects  of  humanity, 
such  as  disposition  and  temper,  anger,  fear, 
excitement.  Intoxication,  veracity,  general 
character,  and  particular  phases  of  character, 
and  other  conditions  and  things,  both  moral 
and  physical,  too  numerous  to  mention." 
The  correctness  of  this  rule  la  settled  be- 
yond controversy.  People  v.  Sehorn,  116 
Cal.  E)03,  48  Pac.  495;  State  v.  Dolan,  17 
Wash.  499,  50  Pac.  472 ;  3  Wlgmore  on  Evi- 
dence, i  1977;  17  Cyc.  91. 

6.  Thomas  D.  Long,  an  attorney,  was  em- 
ployed by  Mrs.  McCabe,  relict  of  James 
McCabe,  the  deceased,  to  assist  In  the  prose- 
cution, and  from  the  record  It  appears  that 
he  assumed  the  role  of  leading  counsel  for 
the  state  and  did  most  of  the  work  of  In- 
terrogating witnesses  at  the  trial.  During 
the  course  of  the  trial  Mr.  Long's  conduct 
became  the  subject  of  many  protests  from 
counpel  for  the  defendant,  and  it  Is  urged 
that  the  district  court  abused  Its  discretion 
in  permitting  him  to  continue  in  the  case,  and 
that  his  conduct  was  such  as  to  prevent  the 
defendant  from  having  a  fair  trial.  There 
may  be  some  question  as  to  whether  these 
matters  are  properly  presented  In  the  record. 
This  we  do  not  determine.  The  matters  are 
discussed  as  though  properly  before  us,  ex- 
cept that  the  attorney  general  contends  that 
the  objection  to  privately  employed  counsel 
appearing  for  the  state  should  have  been 
made  before  or  at  the  time  the  trial  com- 
menced. The  court  compelled  the  state  to 
call  as  one  of  Its  witnesses,  Frank  Roddy, 
as  the  only  living  eye-witness  to  the  homicide 
except  the  defendant.  Roddy  appeared  to  be 
hostile  to  the  state  and  friendly  to  the  defend- 
ant. His  testimony  was  very  strongly  in  the 
defendant's  favor.  Almost  as  soon  as  he 
was  called  to  the  witness  stand,  there  appar- 
ently developed  a  very  bitter  feeling  of 
hostility  between  the  witness  and  Mr.  Long, 
who  was  Interrogating  him  on  behalf  of  the 
state.  The  witness  was  exasperating  in  his 
conduct  towards  the  attorney,  was  extremely 
Impertinent  in  his  replies,  and  merited  severe 
punishment  by  the  court;  but.  Instead  of 
controlling  the  conduct  of  the  case  and  re- 
quiring that  the  trial  should  be  conducted 
In  an  orderly  and  decorous  manner,  the  court 
seemingly  permitted  counsel  and  witness  to 
violate  almost  every  propriety  of  the  court 
room  with  very  mild  rebukes,  when  any 
were  administered.  The  court  should  have 
controlled  the  witness  or  should  have  pun- 
ished him  for  contempt.  But  while  the  con- 
duct of  the  witness  was  exasperating  In  the 
extreme,  it  did  not  furnish  any  provocation 
for  the  conduct  of  Mr.  Long. 

As  illustrative  of  that  conduct,  it  appears 
that  soon  after  the  witness  was  called  to  the 
witness  stand  he  was  asked  a  question  to 


which  counsel  for  the  defendant  made  an  ob- 
jection. Mr.  Long  said:  "Ton  compelled 
us  to  put  this  witness  mi.''  Mr.  Downing, 
tor  the  defaidant,  said:  "The  court  com- 
pelled you."  Mr.  Long  replied:  "We  don't 
vouch  for  this  witness.  He  is  yours.  We 
don't  think  he  can  tell  the  truth."  Later, 
the  witness  was  asked  a  question  to  which 
he  answered  that  be  could  not  tell,  and  Mr. 
Long  then  propounded  to  him  this  question: 
"Q.  Are  yon  non  compos  mentis?  Do  you 
know  anything  at  all?"  It  became  a  ques- 
tion as  to  which  of  two  buildings  the  wit- 
ness Roddy  was  near  when  the  homicide  was 
committed.  He  was  asked  a  number  of  ques- 
tions respecting  this  matter,  and  why  he  gave 
a  different  answer  at  the  first  trial  from  that 
given  at  the  second.  In  explaining  bis  an- 
swer he  said  to  Mr.  Long:  "You  told  me 
you  was  positive  it  [referring  to  a  particular 
building]  was  the  building;"  to  which  Mr. 
Long  replied :  "I  wish  to  say  that  the  wit- 
ness unqualifiedly  lied."  In  answer  to  one 
of  Mr.  Long's  questions  the  witness  said  that 
at  the  former  trial  counsel  had  abused  him, 
and  called  him  a  "self -deluded  fool  tliat  knew 
nothing,"  to  which  Mr.  Long  replied:  "And 
I  think  that"  Again  the  witness  was  inter- 
rogated with  reference  to  the  two  buildings 
mentioned  before,  and  he  repeated  to  Mr. 
Long  that  Mr.  Long  bad  told  him  that  he 
was  positive  one  building  was  the  particular 
one  near  which  Roddy  was  standing,  to  which 
Mr.  r»ng  replied:  "I  told  you  once  this 
uioruing  what  I  thought  of  you,  and  tell  you 
now  that  you  unqualifiedly  lie." 

On  behalf  of  the  state  Mr.  Long  sought  to 
get  before  the  Jury  the  fact  that  the  deceasotl 
lind  left  surviving  him  a  wife  and  a  small 
child.  He  proved  this  fact  over  the  objec- 
tion of  the  defendant,  by  a  witness,  Eugene 
McCnbe ;  but  afterwards,  on  motion  of  coun- 
sel for  the  defendant,  the  court  struck  out 
all  testimony  relating  to  the  family  of  the 
deceased.  Thereupon  Mr.  Long  Immediately 
called  Mrs.  James  McCabe  as  a  witness,  ask- 
ed her  a  few  questions  relating  to  wholly  Im- 
material matters,  and,  by  questions  evident- 
ly asked  for  that  purpose,  again  got  before 
the  Jury  the  fact  that  the  deceased  had  left 
surviving  him  a  wife  and  a  baby.  Upon  ob- 
jection by  counsel  for  the  defendant  and 
on  motion,  this  testimony  was  stricken  out; 
Mr  Long  consenting  that  the  answer  to  the 
last  question  he  had  asked  should  be  stricken 
ont  Misconduct  of  a  prosecuting  oflBjeer  of 
the  character  shown  above  has  quite  uniform- 
ly been  held  sufficient  to  require  a  reversal 
of  a  judgment  of  conviction  In  the  compara- 
tively few  Instances  where  such  misconduct 
has  been  manifested.  It  Is  the  duty  of  the  pros- 
ecuting oflScer  to  see  that  the  defendant  has 
a  fair  trial,  and  that  he  Is  convicted.  If  at 
all.  only  upon  competent  evidence,  and  to 
this  end  It  Is  peculiarly  Incumbent  upon  the 
prosecuting  oflicer  to  be  fair  and  Impartial. 
12  Cyc.  571.  It  is  highly  Improper  for  him 
to  ask  questions  which  he  knows,  or  has 
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reason  to  bdieve^  the  conrt  will  not  permit 
to  be  answered;  and  when  the  court  lias  In- 
dicated its  decision  by  a  ruling,  coonsel 
should  respect  it.  In  State  v.  Rogers,  31 
Mout.  1,  77  Pac.  283,  tbis  court  reversed  a 
Judgment  of  conviction,  because  tlie  county 
attorney  nslied  a  witness  for  tbe  defendant 
certain  improper  questions  wliicb  tended  to 
degrade  and  discredit  tbe  witness.  If  the 
prosecuting  officer  did  not  wish  the  witness' 
statements  to  go  unchallenged,  he  might 
have  become  a  witness,  and  in  a  proper  man- 
ner have  denied  them;  but  bis  abuse  of  tbe 
witness  while  acting  as  prosecuting  officer 
was  so  extreme  that  it  cannot  be  justlfled, 
and,  w^ben  properly  presented,  such  miscon- 
duct will  always  work  a  reversal  of  a  judg- 
ment of  conviction.  12  Cyc.  576,  and  cases 
cited.  "It  is  tbe  right  of  a  witness  to  be 
protected  from  irrelevant,  improper  or  in- 
sulting questions,  and  from  harsh  or  Insult- 
ing demeanor;  to  be  detained  only  so  long 
as  tbe  interests  of  Justice  require  it;  to  be 
examined  only  as  to  matters  legal  and  perti< 
nent  to  the  issue."  Code  Civ.  Proc.  i  3402. 
While  these  acts  of  misconduct  did  not  pass 
wholly  unnoticed  by  the  court,  they  were  not 
treated  a.<i  they  should  have  been,  and  the 
very  leniency  of  the  conrt  might  have  been 
misunderstood  by  the  Jury  to  defendant's 
prejudice^ 

Error  is  predicated  upon  tbe  refusal  or 
failure  of  tbe  court  to  require  the  Jury  to  re- 
turn a  verdict  upon  the  defendant's  plea 
of  former  Jeopardy.  But  we  do  not  think 
this  was  error  of  which  tbe  defendant  can 
complain.  Had  the  court  submitted  tbe  ques- 
tion to  the  Jury  for  a  verdict.  It  would  have 
been  compelled  to  Instruct  the  Jury  to  return 
such  verdict  in  favor  of  tbe  state  upon  that 
Issue  under  the  decision  of  this  court  In  State 
T.  Keerl,  85  Pac.  802,  decided  February  19 
of  this  year,  and  opinion  on  motion  for  re- 
bearing,  filed  April  30,  1906. 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  a  J.,  and  MILBURN,  J., 
concur. 


BARTELS  V.  DAVIS  et  al. 
(Supreme  Court  of  Montana.    June  22,  1000.) 

1,  CONTBACTS— SEPABATE    INSTBUMESTS— CoN- 
STBTJCTION. 

Where  a  note,  deed,  and  defeasance  were 
all  executed  at  the  same  time,  had  reference 
to  the  same  subject-matter,  and  were  a  part  of 
the  same  transaction,  the  deed  being  intended 
as  a  mortgage  to  secure  the  note,  tlie  three  in- 
struments should  be  constnie<l  as  one  instru- 
ment, as  provided  by  Civ.  Co<le,  §  2'207. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts.  M  74<V-i 48 ;  vol.  35,  Cent. 
Dig.  Mortgages,  §S  214,  213.] 

2.  MoBTOAOES— Defeasance   Aobeeuent— Ob- 
UGATiON'  OF  Mortgagee. 

Defendants  executed  a  note,  binding  tliem- 
solves  to  pay  plaintiff  ^siOO,  with  interest,  on 


or  before  November  14,  1003.  Defendants  also 
executed  a  deed  to  piaintiS  to  secure  the  note, 
and  plaintiff  executed  a  defeasance  agreement 
reciting  that,  one  of  the  defendants  desiring  to 
sell  from  time  to  time  "during  the  life  of  this 
agreement''  certain  portions  of  the  property 
conveyed,  plaintiff  would  convej^  to  any  purchas- 
er so  obtained  on  receipt  of  $.30  per  lot,  to  be 
applied  on  the  note.  Held,  that  the  phrase  "dur- 
ing the  life  of  this  agreement"  was  limited  to 
the  time  prior  to  the  mortgagors'  default  in  pay- 
ing the  note  secured  by  the  deed  at  maturity, 
and  that  plaintiff  was  not  bound  after  such 
default  either  to  accept  less  then  the  full  amount 
due  on  the  note  or  to  convey  a  portion  of  the 
mortgaged  property. 

Appeal  from  District  Court,  Silver  Bow 
County;    Geo.  M.  Bourquln,  Judge. 

Action  by  E.  J.  Bartels  against  Vernle  A. 
Davis  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

McBride  &  McBride,  for  appellants.  Peter 
Breen  and  Jeremiah  J.  Lynch,  for  respondent 

HOLLOWAY,  J.  On  May  14,  1903,  Vernle 
A.  Davis  and  Sewell  W.  Davis  executed 
and  delivered  to  £.  J.  Bartels  their  promis- 
sory note  for  $300,  due  six  mouths  after  date, 
with  Interest  at  2  per  cent  per  month,  and 
to  secure  tbe  payment  of  said  principal  and 
interest  at  the  same  time  executed  and  de- 
livered to  Bartels  a  deed,  absolute  on  its 
face,  conveying  to  him  a  large  number  of 
city  lots  located  in  tbe  city  of  Butte.  Con- 
temiioraneously  with  the  execution  of  tbe 
note  and  deed  there  was  executed  by  Bartels 
and  Vernie  A.  Davis  a  defeasance  agreement 
which  refers  to  tbe  note  and  deed,  declares 
that  the  deed  was  intended  only  as  security 
for  tbe  payment  of  the  $300  and  Interest 
represented  by  tbe  note,  and  then  contains 
these  recitals:  "Whereas,  the  said  Vernle 
▲.  Davis  desires  the  right  to  sell  from  time 
to  time  during  the  life  of  this  agreement 
such  portions  of  said  property  as  she  may  be 
able  to  find  a  purchaser  for,  it  is  agreed,  by 
and  between  tbe  parties  hereto,  that  upon 
the  said  Vernie  A.  Davis  finding  a  purchaser 
for  any  one  or  more  of  the  said  lots  herein- 
above described,  that  the  said  first  party 
will  make,  execute  and  deliver  to  the  pur- 
chaser thereof,  a  proper  conveyance,  trans- 
ferring snid  lot  to  said  purchaser,  upon  the 
said  Vernle  A.  Davis  paying  to  the  said 
E.  J.  Bnrteis,  for  each  lot  so  sold  the  sum  of 
fifty  ($50.00)  dollars,  the  said  amount  paid 
to  apply  upon  the  note  hereinabove  referred 
to.  It  is  further  expressly  understood  and 
agreed,  that  in  the  event  of  tbe  said  Vernie 
A.  Davis  paying  or  causing  to  be  paid  to 
the  said  E.  J.  Bartels,  the  amount  of  tbe 
said  note,  principal  and  Interest,  that  there- 
upon the  said  E.  J.  Bartels  will  reconvey  to 
the  said  Vernie  A.  Davis,  or  to  the  party 
named  in  writing  by  her.  ail  of  the  real  prop- 
erty hereinabove  described,  which  shall  not 
at  said  time  have  been  sold  under  the  terms 
of  this  contract  hereinabove  contained."  On 
November  25,  1903,  Bnrteis  commenced  this 
action   to   foreclose   the   mortgage,   alleging 
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that  the  deed  was  Intended  to  be  and  was 
in  fact  a  mortgage,  and  that  no  part  of  the 
principal  or  interest  represented  by  the  note 
had  been  paid.  The  complaint  Is  In  the 
nsual  form.  The  defendants  answered  ad- 
mitting the  due  execution  and  delivery  of  the 
note  and  deed;  that  the  deed  was  under- 
stood to  be  a  mortgage,  and  that  no  part 
of  the  principal  or  Interest  represented  by 
the  note  and  secured  by  the  mortgage  had 
been  paid.  The  answer  contains  a  denial 
that  there  Is  anything  due  to  the  plaintiff 
from  the  defendants  or  either  of  them,  and 
a  general  denial  of  all  the  allegations  of 
the  complaint  not  specifically  admitted  or 
denied.  The  answer  then  sets  forth  as  an 
affirmative  defense  the  facts  that  the  de- 
feasance agreement  was  executed  as  herein 
set  forth;  that  on  November  15,  1903,  a 
purchaser  was  procured  for  two  of  the  lots 
described  In  the  deed;  that  thereupon  $100 
was  tendered  to  Bartels  and  demand  was 
made  upon  him  that  he  execute  to  such  pur- 
chaser a  deed  for  said  lots;  that  Bartels 
refused  to  do  so  and  claimed  that  he  (Bai> 
tels)  was  the  owner  of  the  lots;  and  that  by 
reason  of  Bartels'  refusal  to  accept  such 
tender  and  convey  said  lots  and  otherwise 
comply  with  the  terms  of  such  defeasance 
agreement,  the  defendant  Vernie  A.  Davis 
suffered  damages  in  the  simi  of  $1,000.  The 
prayer  of  the  answer  is  that  Vernie  A.  Davis 
be  decreed  to  be  the  owner  of  the  lots  de- 
scribed In  the  deed  and  entitled  to  a  con- 
veyance thereof  from  Bartels,  that  she  recov- 
er judgment  against  him  for  $1,000,  and 
that  he  be  adjudged  not  entitled  to  recover 
any  sum  of  money  whatever  from  either  of 
the  defendants.  Plaintiff  thereupon  moved 
for  judgment  on  the  pleadings,  upon  the 
ground  that  the  answer  Is  frivolous,  that  It 
does  not  contain  any  denial  of  any  material 
allegation  of  the  complaint;  and  that  it 
does  not  state  facts  sufficient  to  constitute 
a  defense  or  counterclaim.  This  motion  was 
sustained  and  judgment  entered  on  the  plead- 
ings in  accordance  with  the  prayer  of  the 
complaint.  From  that  judgment  the  defend- 
ants appealed. 

In  that  portion  of  the  defeasance  quoted 
above,  appears  this  language:  "Whereas, 
the  said  Vernie  A.  Davis  desires  the  right 
to  sell  from  time  to  time  during  the  life  of 
this  agreement,"  etc.  The  only  question  pro- 
pounded for  our  solution  is:  Wliat  does 
the  phrase  "during  the  life  of  this  agreement" 
mean?  Appellants  earnesiiy  contend  that 
the  life  of  the  agreement  extended  over  a 
l>eriod  of  eight  years — the  period  fixed  by 
the  statute  of  limitations  for  the  enforce- 
ment of  the  contract  by  plaintiff — or  until 
the  agreement  was  extinguished  by  payment 
of  the  debt  or  was  merged  in  a  judgment. 
The  note,  deed,  and  defeasance  all  relate 
to  the  same  matter  and  are  to  be  taken 
and  construed  together.  Civ.  Code,  S  2207. 
It  is  not  contended  that  the  defpasance  agree- 
ment had  the  effect  of  extending  the  time 


for  the  matnrity  of  the  note.  It  Is  conceded 
that  the  note  matured  on  November  14.  1908. 
The  note,  deed,  and  defeasance  all  refer  to 
the  same  subject-matter,  and,  in  contempla- 
tion of  law,  constitute  one  agreement.  Corn- 
ish V.  Woolverton  et  al.,  32  Mont.  456,  81 
Pac.  4;  7  Cyc.  582,  and  cases  cited.  This 
Is  likewise  conceded  by  api>ellant8  in  tbeir 
brief.  This  being  so,  the  appellants,  by  their 
contention,  place  themselves  In  this  some- 
what awkward  situation.  In  effect  they 
say  to  Bartels :  "We  confess  that  we  violat- 
ed the  terms  of  this  agreement  by  our  fail- 
ure to  pay  the  note  on  or  before  Its  maturity, 
but,  notwithstanding  our  breach,  we  Insist 
that  you  shall  scrupulously  keep  or  perform 
the  agreement  In  all  things  by  you  to  \>e  kept 
or  performed."  It  Is  elementary  that  ui>on 
the  maturity  of  the  note,  Bartels  had  an 
absolute  right  to  demand  payment  of  the 
debt  In  full,  and  It  would  be  altogether  ab- 
surd to  say  at  the  same  time,  that  be  could 
be  legally  compelled  to  accept  a  part  only. 
The  one  thing  which  the  appellants  bound 
themselves  to  do  by  this  contract  was  to 
pay  Bartels  |300  with  Interest  on  or  before 
November  14,  1903,  and  with  respect  to  this 
they  wholly  failed  to  keep  their  agi-eemeut. 
The  term  or  duration  of  the  contract,  so  far 
as  the  Davises  were  concerned  at  least,  was 
fixed  at  six  months,  or  to  and  including  No- 
vember 14th.  In  view  of  these  considera- 
tions, and  in  the  absence  of  anythbig  to  indi- 
cate a  contrary  purpose,  we  hold  that  when 
the  phrase  "during  the  life  of  this  agree- 
ment" was  used,  it  was  intended  to  designate 
the  duration  of  the  agreement,  that  is.  the 
period  of  time  during  which  the  appellants, 
without  having  breached  the  contract  them- 
selves, might  rightfully  demand  performance 
of  its  terms  by  the  other  party  to  it.  Bartels 
was  not  bound  to  accept  a  partial  payment 
of  the  debt  after  the  maturity  of  the  note, 
and  the  duty  imposed  upon  him  to  execute 
the  deed  for  the  lots  being  couditioueil  upon 
the  payment  to  him  of  $30  for  each  lot  so 
sold,  there  was.  therefore,  no  obligation  what- 
ever resting  upon  him  to  execute  the  deed 
for  the  two  lots  on  November  15.  19<K{.  after 
the  debt  had  matured  and  the  time  had  ar- 
rived when  he  could  rightfully  demand  pay- 
ment In  full.  It  goes  without  saying  that 
the  provision  for  payment  to  Bartels  of  $.W 
for  each  lot  sold  as  a  condition  precedent  to 
his  making  a  deed,  means  payment  at  such 
time  and  under  such  circiunstances  that  he 
was  legally  bound  to  accept  It.  .Vs  he  was 
not  under  obligation  to  accept  a  partial  pay- 
ment after  the  maturity  of  the  note,  he  did 
not  violate  any  legal  right  of  the  appellants 
in  refusing  acceptance  and  refusing  to  exe- 
cute the  deed,  and  therefore  his  refusal  could 
not  give  rise  to  any  claim  for  damages. 

What  is  here  said  is  to  be  understood  only 
In  view  of  the  matters  disclosed  by  this 
record.  Whether  the  tender  made  before 
suit  was  brought.  If  kept  good,  would  have 
operated  to  stop  the  interest  on  the  $100^ 
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need  not  be  considered.  Tbe  answer  does 
not  allege  that  the  tender  was  kept  good. 
The  denial  that  there  was  anything  due  to 
the  plaintiff  at  the  time  of  the  commence- 
ment of  this  action  is  the  denial  of  a  mere 
conclusion  of  law,  and  does  not  raise  any 
issue.  Neither  w^as  tbe  general  denial  In 
the  answer  of  any  effect,  for  the  answer 
admits  all  the  material  allegations  of  the 
complaint. 

We  are  of  the  opinion  that  the  answer  did 
not  state  any  defense  or  counterclaim,  and 
that  the  court  properly  rendered  Judgment 
on  the  pleadings.    The  judgment  is  affirmed. 

Affirmed. 

BR.\NTLY,  C.  J.,  concurs. 

MILBT'RN.  J.,  not  having  heard  the  argu- 
ment, takes  no  part  In  the  foregoing  opinion. 


DONOVAX-McCOUMICK  CO.  ▼.  SPARR. 
(Supreme  Court  of  Montana.    May  14,  1906.) 

1.  Money  Paid  —  Instruction  —  Request  by 
Defendant. 

An  instruction  that,  if  plaintiff  purchased 
share;*  of  stock  for  defendant  and  otliers  and 
held  it  in  trust  for  them,  defendant  ia  bound 
to  pay  hi«  proi>ortion  of  the  price,  is  erroneous, 
sinc-e  a  rctjuest  by  him  is  essential  to  his  lia- 
bility. 

lEd.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Money  Paid,  §  lO.J 

2.  .Vppeai.  —  Review  — Presumptions  — In- 
structions. 

AVIjere  tlie  evidence  does  not  appear  in  the 
record  on  appeal,  instructions,  to  be  ground 
for  reversal,  must  have  been  erroneous  under 
any  possible  state  of  facts  appearinR  at  tbe  trial. 

3.  JIo.^EY    Paid— Issues— .ippucABiu.TY    to 
Pleading. 

Where  the  compinint  alleges  that  a  cor- 
poration purchased  stock  for  defpndant  at  his 
instance  and  request,  and  that  he  agreed  to 
pay  for  it.  to  which  the  defendant  entered  a 
general  denial,  the  submission  of  tbe  question 
whether  it  was  purchaseti  for  tbe  corporation 
does  not  present  a  new  issne.  since  tiie  defend- 
ant might  have  presented  evidence  to  show  that 
tlie  corporation  purciiased  the  stock  for  its  own 
use. 

4.  TBiAi.—lN8TRncTio.NS— Burden   ok   Proof. 

Where  the  complaint  alleges  that  plaintiff 
purcliased  stock  for  defendant,  an  instruction 
placing  on  plaintiff  the  burden  of  proving  that 
it  did  not  purchase  tbe  stock  for  its  own  use, 
though  requiring  proof  of  a  negative,  was  not 
prejudicial  to  plaintiff. 

3.  Appeal  —  Harmless  Error  —  Conflicting 
instrik'tions. 

Conflicting  instructions  are  not  ground  for 
reversal,  where  the  incorrect  instruction  is  fa- 
vorable to  the  appellant. 

Appeal  from  District  Court,  Yellowstone 
County;  C.  H.  Loud,  Judge. 

Action  by  the  Douovan-McCormick  Com- 
pany against  Charles  W.  Sparr.  From  a 
judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Walsh  &  Newman  and  Wm.  M.  Johnston, 
for  appellant.  O.  F.  Goddard  and  T.  J. 
AValsb,  for  respondent. 


HOLrX)WAT,  J.  The  Donovan-McCor- 
mlck  Company  brought  this  action  to  re- 
cover from  the  defendant  Sparr  the  sum  of 
$.5,049.31,  alleged  to  have  been  expended  hy 
the  company  for  the  use  and  benefit  of  Sparr 
and  at  his  special  Instance  and  request.  The 
complaint  alleges  that  T.  C.  Power,  Paul  Mc- 
Cormick,  A.  0.  Johnson,  and  defendant  Sparr 
purchased  200  shares  of  the  capital  stock  of 
the  plaintiff  company  from  W.  H.  Donovan 
for  $20,197.23 ;  that  such  stock  was  transfer- 
red to  Paul  McCormick,  trustee,  to  be  held 
for  tbe  parties  named,  In  the  following  pro- 
portions: Power,  56%  shares;  McCormick. 
56%  shares;  Johnson,  37%  shares;  and 
Sparr,  50  shares;  that  this  stock  was  paid 
for  by  the  plaintiff  company  at  the  special 
Instance  and  request  of  the  above-named  par- 
ties; that  defendant  Sparr's  proportion  of 
the  purchase  price  was  $5,049.31,  which  he 
agreed  to  repay  to  the  plaintiff,  but  failed  and 
refused  to  do  so.  The  answer  admits  that 
tbe  plaintiff  company  paid  for  the  stock  men- 
tioned the  sum  of  $20,197.23,  but  denies  every 
other  material  allegation  of  the  complaint. 
The  trial  of  the  case  resulted  In  a  verdict  and 
Judgment  in  favor  of  the  defendant,  from 
which  Judgment  the  plaintiff  appeals. 

The  record  consists  of  the  judgment  roll, 
without  any  hill  of  exceptions,  and.  of  course, 
does  not  present  any  of  the  evidence.  The 
errors  assigned  are  the  refusal  of  the  court 
to  give  plaiutiff's  requested  instraction  No. 
7,  and  the  giving  of  instructions  Xos.  6,  7,  8, 
9,  10,  and  11.  Plaintiff's  requested  Instruc- 
tion No.  7,  which  was  refused,  is  as  follows : 
"You  are  further  instructed  that  if  you  be- 
lieve from  the  evidence  that  the  said  200 
shares  of  stock  were  purchased  for  the  said 
A.  C.  Johnson,  T.  C.  Power,  Paul  McCormick, 
and  the  defendant,  C.  W.  Sparr,  and  held  In 
trust  by  the  said  McCormick  for  the  said 
parties,  that  the  defendant  is  hound  to  pay 
his  proportion  of  the  said  sum  of  $20.197.2.3, 
which  he  admits  that  the  plaintiff  paid  for 
said  stock."  If  we  assume  that  the  particular 
50  shares  of  stock  were  purchased  for  Sparr 
and  that  McCormick  holds  them  In  trust  for 
him,  still  the  showing  of  these  facts  alone 
would  be  wholly  insufficient  to  charge  Sparr 
with  their  purchase  price.  They  may  have  been 
purchased  for  him  without  his  knowledge  or 
consent.  He  may  never  have  requested  that 
they  be  purchased  for  him,  and  he  may  never 
have  agreed  to  pay  for  them.  Any  contro- 
versy over  this  subject,  however,  Is  set  at 
rest  by  the  recent  decision  of  this  court  In 

Smith  V.  Perham,  33  Mont. ,  83  Pac.  492. 

In  that  case  the  court  instructed  the  jury 
that,  if  the  plaintiff  dellvere<l  the  goods  to 
defendant  and  defendant  received  them,  he 
must  pay  for  them.  The  giving  of  this  In- 
struction caused  a  reversal  of  the  judgment. 
Among  other  things,  this  court  said :  "It  is 
elementary  that  before  a  plaintiff  can  prevail 
he  must  put  the  defendant  In  the  wrong. 
*  *  *  In  order  to  charge  the  defendant, 
the  complaint  must  set  forth  an  express  con- 
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tract,  or  a  request,  expressed  or  Implied,  on 
the  part  of  tbe  defendant  for  tbe  goods,  or 
the  delivery  of  the  goods  by  the  plaintiff 
and  a  promise,  expressed  or  implied,  on  tbe 
part  of  the  defendant  to  pay  tberefor. 
•  ♦  •  The  mere  delivery  of  goods  by  one 
person  to  another  is  not  of  Itself  sufficient  to 
create  a  liability  for  their  value.  The  de- 
livery to  and  an  acceptance  by  the  intended 
purchaser  must  have  occurred  under  such 
circumstances  that  the  law  will  Imply  a  prom- 
ise to  pay  for  tliem.  One  may  not  make  him- 
self the  creditor  of  another  by  officiously  de- 
livering to  such  other  person  goods  of  what- 
ever character."  In  2  Greenleaf  on  Evidence 
(16th  Ed.)  I  107,  it  is  said:  "In  actions  up- 
on the  common  counts  for  goods  sold,  work 
and  materials  furnished,  money  lent,  and 
money  paid,  a  request  by  the  defendant  is 
material  to  l>e  proved ;  for  ordinarily  no  man 
can  make  himself  the  creditor  of  another  by 
any  act  of  his  own,  unsolicited  and  purely 
officious."  In  Boyer  v.  Richardson,  52  Neb. 
156,  71  N.  W.  081,  the  same  rule  is  announced 
as  follows:  "It  is  elementary  law  that  in 
order  to  recover  money  paid  to  the  use  of 
another,  where  the  party  paying  was  under 
no  obligation  so  to  do,  the  payment  must  have 
been  moved  by  a  previous  request  from  the 
party  to  whose  use  the  money  was  paid.  In 
some  cases  a  previous  request  will  be  implied, 
as  where  tbe  money  was  obtained  by  duress 
either  of  a  person  or  property,  or  by  deceit, 
or  where  there  has  been  a  subsequent  express 
promise  to  repay  the  money,  as  was  tbe  case 
in  Stuht  V.  Sweesy,  48  Xeb.  767,  67  N.  W.  748. 
But  where  the  payment  is  entirely  voluntary 
— where  there  is  no  subsequent  promise  to 
repay — a  previous  request  must  be  proved." 
In  considering  this  same  question,  though 
presented  by  the  pleadings,  the  Supreme 
Court  of  California,  in  Curtis  v.  Parks,  55 
Cal.  IOC,  said:  "The  complaint  falling  to 
show  any  agreement  or  understanding  by 
which  the  plaintiffs  were  authorized  to  pay 
the  defendant's  part,  or  any  promise  by  the 
latter  to  repay.  It  fails  to  show  any  right  In 
plaintiffs  to  recover  what  must  be  regarded, 
as  the  case  is  presented  by  the  complaint,  as 
a  voluntary  payment.  No  man  can  be  a  debt- 
or for  money  paid,  unless  it  was  paid  at  bis 
request."  The  court  properly  refused  this 
requested  instruction. 

2.  While  errors  are  predicated  upon  the 
Riving  of  instructions  6,  7.  8,  10,  and  11,  these 
instructions  are  all  considered  togetlier.  and 
Nos.  6  and  7  fully  present  all  questions  ar- 
gued.   They  are  as  follows : 

"(C)  The  question  for  your  determination 
in  this  case  is  as  to  whether  the  plaintiff 
com))any,  at  the  time  of  the  transfer  of  the 
200  shares  of  its  capital  stock  from  W.  H. 
Donovan  to  Paul  McCormick,  trustee,  paid 
what  It  did  pay  for  the  same  because  It  bad 
purchased  said  stock  to  be  held  as  its  own  or 
like  treasury  stock,  and  to  be  disposed  of  as 
its  board  of  directors  should  order,  or 
whether  the  stock  was  purchased  by  the  de- 


fendant, Sparr,  and  the  other  stockholders  in 
the  proportion  of  their  then  holdings;  each 
being  entitled  to  dispose  of  his  own  share  as 
be  saw  fit,  tbe  plaintiff  corporatioa  paying 
for  the  same  at  the  request  of  the  purchas- 
ers and  for  their  accommodation. 

"(7)  The  burden  of  proof  Is  on  the  plain- 
tiff to  show  that  it  did  not  buy  or  own  the 
Donovan  stock,  and  that  when  it  paid  far  tlie 
same  it  was  not  paying  its  own  obligation 
or  Indebtedness,  but  advanced  the  money 
as  an  accommodation  to  tbe  defendants  Pow- 
er, McCormick,  and  Johnson,  who  were  pur- 
chasers of  the  same;  and  the  plaintiff  must 
satisfy  you  by  a  preponderance  of  the  evi- 
dence that  it  did  not  buy  said  stock,  but 
simply  advanced  to  the  persons  last  named, 
at  their  request,  the  money  to  buy  the  same; 
and  if  you  believe  tbe  weight  of  tbe  evidence 
is  agaiast  the  contention  of  the  plaintiff  in 
that  regard,  or  if  you  believe  the  evidence 
in  respect  to  tbe  matter  to  be  evenly  bal- 
anced, or  if  you  are  unable  to  say  from  the 
evidence  what  the  truth  of  the  matter  is. 
your  verdict  should  be  for  the  defendant." 

In  State  v.  Mason,  24  Mont.  340,  61  Pac. 
861,  this  court,  speaking  through  Mr.  Justice 
Word,  quoted  with  approval,  and  speclflcally 
adopted,  tbe  rule  announced  in  People  v. 
Levlson,  16  Cal.  98,  76  Am.  Dec.  503,  as  fol- 
lows: "It  is  true,  there  is  no  statement  in 
this  case.  But,  when  the  Instructions  are 
erroneous  under  any  and  every  state  of  facts, 
then  this  court  will  review  them.  For  it 
follows  as  necessarily  in  such  a  case  that 
the  court  erred  to  the  prejudice  of  tbe  de- 
fendant, when  there  is  no  statement,  as 
when  one  exists.  If,  however,  the  instruc- 
tions may  be  correct  under  any  supiioscd 
state  of  facts,  as  the  appellant  must  show 
atfirmative  error,  we  presume  in  favor  of  the 
judgment  below,  and  will  not  reverse  the 
judgment  when  no  statement  appears."  In 
1  Blashfield  on  Instructions  to  Juries,  {  375, 
it  is  said:  "So,  where  the  Instructions 
would  he  correct  under  a  iwssibie  state  of 
facts,  and  the  evidence  is  not  all  before  the 
court,  it  will  be  presumed  that  the  evidence 
was  such  as  to  justify  the  giving  of  the  in- 
structions. This  presumption  is  rebutted, 
however,  where  the  record  purports  to  con- 
tain all  tbe  evidence,  or  where  it  is  apparent 
that  the  instructions  would  be  Improper  un- 
der any  possible  state  of  the  evidence  under 
the  pleadings."  In  order,  then,  to  reverse 
this  judgment,  we  are  required  to  say  that 
the.se  instructions  given  would  have  been  er- 
roneous under  any  iH>sslble  state  of  facts 
appearing  at  the  trial  of  tbe  case.  The 
argument  of  counsel  for  appellant  is  that 
these  instructions  introduced  into  tbe  case 
an  issue  not  raised  by  the  pleadings.  Imposed 
upon  the  plaintiff  the  burden  of  proving  such 
Issue,  and  required  the  plaintiff  to  prove  a 
negative.  To  what  extent.  If  any,  instruc- 
tions may  properly  be  given  witli  respect  to 
matters  not  strictly  within  the  issues  made 
by  tiie  pleadings,   need  not  be  considered. 
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We  do  not  tnmK  any  new  Issne  was  Intro- 
duced by  these  Instructions.  Every  reason- 
able presumption  will  be  indulged  In  favor 
of  the  action  of  the  trial  court,  and,  In  the 
absence  of  the  evidence,  It  will  be  presumed 
that  the  Instructions  were  warranted  by  the 
Interpretation  of  the  pleadings  acted  upon 
by  the  parties,  and  by  the  evidence  In  the 
case,  unless  the  contrary  appears.  The  com- 
plaint alleges  that  these  50  shares  of  stock 
were  purchased  for  Sparr  at  bis  special  in- 
stance and  request,  and  that  he  agreed  to  pay 
for  them.  The  question  wnether  the  shares 
were  purchased  for  the  plaintiff  did  not  pre- 
sent a  new  issue,  for,  under  his  general 
denial,  Sparr  might  have  presented  evidence 
to  show  that  the  plalntifC  had  purchased  the 
shares  of  stock  for  Its  own  use  and  benefit 
and  not  for  him.  In  Wledeman  v.  Hedges, 
an  Neb.  103,  88  N.  W.  170,  It  Is  said:  "If 
suit  is  brought  against  A.  for  goods  alleged 
to  have  been  sold  him.  It  would  seem  that 
the  facts  necessary  to  be  established  under 
the  petition,  before  a  recovery  could  be  had, 
could  hardly  be  more  directly  controverted 
than  by  evidence  establishing  the  fact  that 
the  contract  was  made  with,  and  the  goods 
sold  to,  B.,  and  all  such  testimony  is  admis- 
sible under  a  general  denial."  So,  likewise, 
in  actions  m  replevin  and  conversion,  it  has 
been  held  by  this  court  that,  where  the  plain- 
tiff alleges  ownership  In  himself,  the  defend- 
ant under  a  general  denial  may  show  that 
he  Is  the  owner  of  the  propertj-,  or  that  It 
belongs  to  a  third  i)erson.  Staubach  v.  Rex- 
ford,  2  Mont.  0C5;  Galllck  v.  Bordeaux,  22 
Mont  470,  .'56  Pac.  901 ;  KIpp  v.  Silverman, 
25  Mont.  290,  <M  x'ac.  884.  If,  then,  when 
A.  alleges  ownership  in  himself,  and,  under 
a  general  denial,  B.  may  show  that  he  Is 
the  owner  of  the  property,  the  converee  of 
this  would  certainly  be  etiually  true,  namely. 
If  A.  alleges  that  B.  is  the  owner,  as  in  the 
case  under  consideration,  then,  under  the 
general  denial,  B.  may  show  that  in  fact  A. 
is  such  owner.  Tomeroy's  C!ode  Remedies, 
S  558.  These  Instructions  would  seem  to 
Indicate  that  the  trial  court  understood  that 
the  theory  of  the  defendant  was  that  the 
shares  of  stock  had  been  purchased  by  the 
plaintiff  for  Its  own  use  and  l>enefit,  and 
not  for  Sparr's  account  And,  if  that  was 
the  position  assumed  by  the  defendant,  the 
trial  court  might  properly  have  said  to  the 
jury:  "The  plaintiff  contends  that  the 
shares  of  stock  were  purchased  for  the 
defendant  at  his  Instance  and  request;  the 
defendant  contends  that  they  were  purchased 
for  the  use  and  benefit  of  the  plaintiff,  and 
not  for  him.  It  is  for  you  to  determine  from 
the  evidence  which.  If  either,  of  these  con- 
tentions If  correct" — and  this  Is  Just  what 
the  court  did  do,  in  effect  by  instruction  No. 
6.  If  the  theory  of  the  defendant  was  that 
the  shares  of  stock  were  purchased  by  the 
plaintiff  for  Its  own  use,  then  instructions 
Nos.  8,  10,  and  11  were  proper,  for  the  court 
has  no  right  to  ignore  the  theory  of  either 


party  In  Its  instructions.  11  Ency.  Pleading 
&  Practice,  190,  note  and  cases  cited. 

It  is  also  argued  that  Instruction  No.  7 
imposes  upon  the  plaintiff  the  burden  of 
proving  a  negative;  that  Is,  that  the  plaintiff 
did  not  purchase  the  shares  of  stock  for  Its 
own  use  and  benefit  While  this  manner  of 
presenting  a  question  In  controversy  to  the 
Jury  Is  not  to  be  commended,  we  cannot  say. 
In  the  absence  of  the  evidence,  that  the 
instruction  is  erroneous.  Confessedly,  the 
burden  was  upon  the  plaintiff  to  show  that 
the  shares  of  stock  were  purchased  for  Sparr, 
and  that  Sparr  either  requested  that  they 
be  purchased  for  him,  or,  knowing  that  they 
had  been  purchased  for  his  use,  agreed  to 
pay  for  them.  Smith  v.  Perham,  above.  If 
Instruction  No.  7  does  not  Impose  upon  the 
plaintiff  any  additional  burden.  It  cannot 
complain.  The  contention  of  plaintiff  was 
that  the  shares  had  been  purchased  for 
Sparr  at  his  special  instance  and  request, 
and  that,  when  plaintiff  paid  for  the  shares. 
It  was  merely  advancing  the  money  for 
Sparr's  accommodation,  and  that  Sparr 
agreed  to  repay  the  amount  advanced  on 
his  account.  The  Instruction  told  the  Jury 
that,  if  they  believed  the  weight  of  the  evi- 
dence was  against  the  contention  of  the 
plaintiff,  or  If  the  evidence  in  respect  of  the 
matter  was  evenly  balanced,  or  If  they  were 
unable  to  say  from  tne  evidence  what  the 
truth  of  the  matter  was,  their  verdict  should 
be  for  the  defendant — and  that  portion  of  It 
is  certainly  correct.  Furthermore,  it  must 
be  presumed  that  the  evidence  showed  oniB 
of  two  things,  that  the  shares  were  purchased 
for  Sparr  or  for  the  plaintiff,  and  plaintiff 
could  prove  Its  contention  by  showing  that 
they  were  purchased  for  Sparr,  or  by  showing 
tliat  they  were  not  purchased  for  itself ;  for, 
if  there  were  but  two  alternatives  presented, 
then  proof  of  either  disproved  the  other,  and, 
if  proving  that  the  stock  was  purchased  for 
the  defendant  was  sufllcient  to  show  that  It 
was  not  purchased  for  the  plaintiff,  then 
there  is  nothing  In  this  record  to  Indicate 
that  the  burden  Imposed  upon  the  plaintiff 
by  the  first  portion  of  instruction  No.  7  was 
any  greater  than  that  which  would  have  been 
Imposed  had  the  instruction  told  the  Jury 
that  the  burden  was  upon  the  plaintiff  to 
show  by  a  preponderance  of  the  evidence 
that  the  stock  was  actually  purchased  for 
Sparr.  This  instruction  may  be  clearly  er- 
roneous under  section  314.5  of  the  Code  of 
Civil  Procedure,  but  in  the  absence  of  the 
evidence,  we  must  presume  that  it  was  war- 
ranted by  the  facts  appearing  at  the  trial. 

It  Is  said  that  instructions  9  aud  14,  given, 
are  conflicting,  and  they  appear  to  be  so. 
No.  9  told  the  Jury  that  the  plaintiff  must 
prove  that  the  shares  were  purchased  for 
hparr  at  his  request.  No.  14  announces  the 
rule  that,  where  one  person  pays  money  fo» 
the  use  of  another,  the  law  raises  an  Implied 
promise,  on  the  part  of  the  person  for  whom 
the  money  was  paid,   to  repay  the  same. 
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Instruction  No.  9  correctly  states  the  law 
as  determined  In  Smith  t.  Perham,  above, 
while  No.  14  is  erroneona,  but  In  plaintiff's 
tavor,  as  it  only  imposed  upon  the  plaintiff 
the  burden  of  showing  that  it  had  paid  for 
the  stock  for  Sparr's  use  and  benefit,  and 
relieved  it  of  the  burden  of  showing  any 
request  on  Sparr's  part  In  the  first  Instance, 
or  promise  to  pay  la  the  second.  But  the 
fact  that  these  instructions  are  conflicting 
does  not  require  a  reversal  of  the  judgment 
In  State  v.  Jones,  32  Mont  442,  80  Pat  1095, 
this  court  said:  "It  is  not  every  case  of 
conflicting  instructions  which  warrants  a  re- 
versal. If  one  instruction  states  the  law, 
and  another  one  in  conflict  with  it  Is  given, 
which  is  erroneous,  but  in  the  defendant's 
favor,  he  cannot  complain  of  the  erroneous 
Instruction,  or  of  the  conflict  between  the 
two" — and  numerous  authorities  are  cited  In 
support  of  the  rule.  And  there  is  reason 
for  the  rule.  If  the  jury  in  this  case  follow- 
ed the  directions  of  Instruction  No.  9,  the 
plaintiff  cannot  complain,  because  that  in- 
struction correctly  states  the  law.  If,  on  the 
other  hand,  the  jury  followed  Instruction  No. 
1%  the  plaintiff  cannot  complain,  for.  If  the 
jury  could  have  I>een  misled  by  that  instruc- 
tion, it  could  only  have  been  misled  In  the 
plaintiflTs  favor. 

The  judgment  is  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  concurs.  MIT.BURN,  J., 
not  having  heard  the  argument,  takes  no  part 
in  the  foregoing  decision. 


(34  Mont.  268.1 

PALATINE  INS.  CO.,  LIMITED,  OF  MAN- 
CHESTER, ENGLAND,  v.  NORTHERN 
PAC,  RY.  CO. 

(Supreme  Court  of  Montana.    June  4,   lOOG.) 

1.  Statutes— Passage  of  Bills— Entby   o* 
Ates  and  Nays. 

Tinder  the  direct  provisions  of  Const,  art. 
.■i.  §  24,  Act  March  11.  1901  (Laws  1901,  p.  157), 
did  not  become  a  law ;  "the  names  of  those 
voting"  not  liaving  been  "entered  on  the  jour- 
nal," as  required  by  such  section. 

2.  Same— Evidence. 

The  courts  may  look  into  the  Journals  of 
either  house  to  determine  whether  a  bill,  valid 
on  its  face,  properly  signed  by  the  presiding  of- 
ficers and  the  Governor,  and  deposited  with  the 
Secretary  of  State,  was  in  fact  passed  in  ac- 
cordance with  Const  art.  5,  §  24,  providing  that 
no  bill  shall  become  a  law  except  by  a  majority 
vote  of  the  members  present,  nor  unless  the  vote 
be  taken  by  ayes  and  nays,  and  the  names  of 
those  voting  be  entered  on  the  journal. 

fEd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  §§  384,  3S5.] 

3.  Same— Amkndment— Effect. 

Const  art.  5,  8  25,  provides  that  no  bill 
shall  be  amended  by  reference  to  its  title  only. 
Pol.  Code,  18!)3.  §  51.S<>,  declares  certain  acts 
of  the  Legislature  of  1803,  referring  to  them  by 
title,  to  be  in  full  force  and  effect  Held,  that 
such  acts  were  not  amendments  to  the  Code, 
falling  within  the  constitutional  provision,  but 
the  law  of  the  land,  roco^ni/.ed  by  the  Legis- 
lature as  such  when  tU«  Code  was  adopted,  and 


hence  Act  March  9,  1893  (Code  CSv.  Proc.  1S9S. 
8  524),  relating  to  limitations  for  injuries  to 
chattels,  and  iuclude<1  in  section  6186,  is  not 
invalid  as  not  passed  in  accordance  with  the 
requirements  of  the  Constitution. 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judge. 

Action  by  the  Palatine  Insurance  Com- 
pany, Limited,  of  Manchester,  England, 
against  the  Northern  Pacific  Railway  Com- 
pany. From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

R.  R.  Purcell  and  W.  T.  PIgott  for  appel- 
lant Wm.  Wallace  and  Chas.  Donnelly,  for 
respondent 

MILBURN,  J.  This  Is  an  action  arlslnjr 
out  of  a  tort  alleged  to  have  been  committed 
by  the  defendant  a  foreign  corporation,  on 
January  21,  1901,  at  the  county  of  Jefferson. 
Certain  buildings,  of  the  value  of  $500. 
owned  by  one  Scharf,  on  which  he  held  a 
policy  of  insurance  Issued  by  the  plalntlfT 
company  for  that  sum,  were  burned  by  the 
defendant  Plaintiff  paid  the  amount  of  the 
insurance  to  Scharf  and  took  an  assignment 
of  his  right  of  action  against  the  defendant 
Defendant  refused  to  pay,  and  plaintiff  sued 
for  tlte  $.")00.  Among  other  things,  the  defend- 
ant railway  company  pleads  the  statute  of 
limitations:  First,  In  that  the  action  was  not 
commenced  within  the  time  limited  by  sec- 
tion 524  of  the  Code  of  Civil  Procedure  and 
was  therefore  barred;  secondly,  that  House 
Bill  No.  75,  being  entitled  "An  act  entitled 
an  act,"  etc.,  was  never  constitutionally  en- 
acted, and  therefore  never  became  a  law  of 
the  state  of  Montana,  for  that  the  same  was 
never  In  fact  passed  by  a  majority  vote  of 
all  the  members  of  the  Senate  or  by  a  vote  of 
any  members  of  the  Senate,  and  that  an 
aye  and  nay  vote  was  never  taken  In  the 
Senate,  and  that  there  was  not  any  name  of 
any  member  of  the  Senate,  voting  for  or  al- 
leged to  have  voted  on  the  final  passage  of 
said  bill,  ever  entered  on  the  journal  of  the 
Senate,  and  that  the  journal  of  the  Senate 
affirmatively  allows  that  said  bill  was  never 
voted  on  at  all  before  final  passage;  and. 
thirdly,  that  the  action  was  not  commenced 
within  a  reasonable  time  after  March  9,  1903. 
the  date  of  approval  of  the  act  of  the  Eightli 
legislative  assembly,  entitled  "an  act  to 
amend  sections  513,  514  and  524  of  the  Code 
of  Civil  Procedure,  and  to  repeal  an  act  ap- 
proved March  11,  1901  (being  House  Bill  No. 
75),  relating  to  limitations  of  actions,"  and 
that  said  cause  of  action  is  barred  by  the 
provisions  of  section  524  of  the  Ck>de  of  Civil 
Procedure  as  amended  by  said  act  approved 
March  9,  1003  (Laws  1903,  p.  292).  and  partic- 
ularly by  the  provisions  of  subdivisions  3  of 
section  524  as  amended  by  the  last-named  act 
As  stated  in  the  brief  of  appellant,  the  ques- 
tions Involved  are:  (1)  May  the  journals  of 
the  Assembly  ever  be  resorted  to  for  the  pur- 
pose of  showing  that  an  enrolled  bill,  signed 
by  the  presiding  officers,  perfect  on  Its  face. 
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approved  by  tbe  Governor,  and  dnly  deposited 
with  tlie  Secretary  of  State,  was  not  legally 
enacted?  (2)  If  tlie  Journals  may  be  bo  exam- 
ined, then  was  the  bill  never  a  law  because  of 
the  omission  In  the  Journal  of  an  entry  show- 
ing that  a  vote  was  had,  and  the  names  of  the 
members  voting  uiion  the  bill  ?  And  (3)  if  such 
en  enrolled  bill  be  such  conclusive  evidence 
of  Its  regular  enactment,  the  act  of  March 
11,  1901  (Laws  1901,  p.  157),  was  valid,  and 
the  next  question  is,  was  the  remedy  barred 
by  the  provisions  of  subdivision  3  of  section 
524  of  the  Code  of  Civil  Procedure,  or  of 
sulMllvIsion  3  of  the  section  as  amended  by 
the  act  of  March  9,  liXKJ? 

The  first  question  we  shall  consider  la, 
Is  the  act  of  IfWl  void?  Section  24,  art.  5  of 
our  Constitution  reads  as  follows:  "No  bill 
shall  become  a  law  except  by  a  vote  of  a 
majority  of  all  the  members  present  in  each 
bouse,  nor  unless,  on  its  final  passage,  the 
vote  be  taken  by  ayes  and  nays,  and  the 
names  of  those  voting  be  entered  on  the 
Jouraal."  Exhibit  A,  attached  to  the  answer, 
is  a  copy  of  the  journal  minutes  of  the 
Senate  pertaining  to  the  matter  of  the  bill 
of  1901.  It  affirmatively  appears  from  nn 
examination  of  the  minutes,  which  it  Is  ad- 
mitted are  a  correct  transcript,  that  there  is 
not  any  record  in  the  minutes  of  "the  names 
of  those  voting."  They  were  never  entered. 
It  does  not  appear  from  these  minutes  that 
the  bill  was  ever  passed  by  the  Senate  at 
all.  On  the  contrary,  it  appears  that  it  was 
not  The  Constitution  is  the  supreme  law 
of  this  state,  if  not  in  contravention  of  the 
Constitution  of  the  United  States  or  of  valid 
federal  laws  or  treaties.  It  is  supreme  in 
this  case  and  must  be  followed  and  adhered 
to  by  this  court.  The  Constitution  says: 
"No  blli  shall  become  a  law,"  unless,  among 
other  things,  "the  names  of  those  voting  be 
entered  on  the  journal."  It  follows  logically 
that  the  bill  did  not  become  a  law.  There 
is  no  escape  that  we  can  see  from  this  con- 
clusion. The  courts  of  the  Union  are  hope- 
lessly divided  ui>on  the  question  as  to 
whether  or  not  the  minutes — that  Is,  the 
Jonmal — of  either  house  of  a  Legislature 
may  be  looked  into  to  determine  whether  or 
not  a  bill,  valid  on  its  face,  signed  by  each 
presiding  officer,  approved  by  the  Governor 
and  signed  by  him  and  dei>osIted  with  the 
Secretary  of  State  In  his  office,  and  therefore 
prima  fade  valid,  shall  l>e  recognized  as  a 
law  by  the  courts,  although  the  Journals  may 
show  that  no  such  bill  was  In  fact  ever 
passed  by  the  Legislature  or  either  house 
thereof.  The  provision  of  the  Constitution  to 
which  we  refer,  in  our  opinion  would  be  ab- 
surd and  useless  if  evidence  may  not  be 
taken  to  determine  whether  or  not  the  will 
of  the  people,  as  expressed  in  the  Constitu- 
tion, has  been  obeyed  by  their  servants,  the 
legislators.  The  Journal  imports  verity.  The 
Journal  of  the  Senate  here  shows  that  the  bill 
was  indefinitely  postponed.  It  also  affirma- 
tively shows  that  the  command  of  the  Con- 


stitution, to  wit,  that  the  names  of  those  vot- 
ing should  be  entered,  was  not  obeyed.  We 
must  look  to  the  Jonmal,  which  in  this  case 
is  admitted  to  be  correct,  and  we  declare 
that  this  bill  of  1901  never  became  a  law,  for 
that  the  names  of  those  voting  were  not  en- 
tered on  the  Journal  of  the  Senate.  Durfee 
V.  Harper,  22  Mont  354,  56  Pac.  582.  For 
the  authorities  pro  and  con  on  the  question 
whether  or  not  the  journal  may  be  consid- 
ered, see  Field  v.  Clark,  143  U.  S.  ft49, 12  Sup. 
Ct  405,  36  L.  Ed.  294,  and  cases  cited  In  the 
briefs  there  set  out  at  length  by  the  reporter, 
and  footnotes  referring  to  each  state  In  the 
Union.  So  far  as  anything  in  the  opinion  In 
State  V.  Long,  21  Mont  20,  52  Pac.  (545,  con- 
flicts with  the  views  herein  expressed,  what 
is  held  in  that  case  is  now  reversed. 

It  Is  not  necessary  now  to  consider  the 
act  of  11K»3  referred  to,  for  the  reason  that 
the  act  of  1901,  which  the  act  of  1908  attempt- 
ed to  repeal,  and  the  amendment  (by  the  act 
of  1903),  of  section  524.  subsec.  3,  not  alter- 
ing the  provision  of  subsection  3  of  tlie  act  of 
1893  In  any  wise,  the  limitation  stood  as  in 
1893;  tlte  amendment  of  1903  (subsection  3) 
being  merely  cumulative,  if  of  any  elTect  at 
all.  This  brings  us  to  a  consideration  of 
section  42  of  the  Code  of  Civil  Procedure  of 
1887  (Comp.  St  1887,  dlv.  1,  p.  69),  as  amend- 
ed by  Sess.  Laws  1803,  p.  50,  being  now 
section  524  of  the  Code  of  Civil  Procedure  of 
18a~>.  This  section  524  is  the  act  of  March  9, 
1833.  "brought  forward"  (Penwell  v.  County 
Commissioners,  23  Mont  357,  58  Pac.  167),  or 
"continued  in  operation"  (Chowen  v.  Phelps 
et  al.,  26  Mont  531,  69  Pac.  54) ,  or  "continued 
in  force"  (City  of  Helena  v.  Rogan  et  al.,  27 
Mont  137,  89  Pac.  709),  or  "retained  by  sec- 
tion 5186,  Political  Code"  (In  re  O'Brien,  29 
Mont  540,  75  Pac.  196).  Subsection  3  is  the 
same  in  section  42,  Comp.  St  1887,  in  the  act 
of  1893,  and  In  section  524  of  the  Code  of 
1895,  and  the  same  language  Is  used  in  it  in 
fixing  the  limitation  as  two  years  in  "an 
action  for  taking,  detaining,  or  Injuring  any 
goods  or  chattels.  •  •  * "  There  Is  not 
any  point  made  in  this  case  that  possibly  the 
property  destroyed  by  the  fire  was  real  es- 
tate. It  Is  considered  personal  proi^erty  in 
the  pleadings  and  in  the  briefs. 

The  point  is  made  by  appellant  that  sec- 
tion 524  of  the  Code  of  Civil  Procedure  of 
1805  is.  If  anything,  an  amendment  of  the 
act  of  1893,  and  Is  void  and  of  no  effect,  for 
that  it  was  not  enacted  in  accordance  with 
section  25  of  article  5  of  the  Ck>nstItution, 
which  provides:  "No  law  shall  be  revised  or 
amended,  or  the  provisions  thereof  extended 
by  reference  to  its  title  only,  but  so  much 
thereof  as  is  revised,  amended  or  extended 
shall  be  re-enacted  and  published  at  length." 
Our  opinion  Is  that  the  laws  passed  by  the 
Third  legislative  assembly — that  Is,  of  1893 — 
and  referred  to  in  section  5186  of  the  Political 
Code,  are  not  amendments  to  the  Code,  but 
the  laws  of  the  land  at  the  time  of  the  passage 
of  the  Codes,  recognized  by  the  Legislature 
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to  be  8ucb,  and  simply  referred  to  as  such 
as  continuing  in  force,  or  brought  forward 
from  the  Session  Laws  into  tlie  Codes,  as 
suggested  in  the  opinions  from  which  the 
several  phrases,  such  as  "brought  forward," 
"continued  In  operation,"  etc.,  are  quoted 
above  herein.  This  court  has  always  treated 
them  as  such,  and  not  as  amendments. 
Campana  t.  Calderhead,  17  Mont  549,  44 
Pac.  83,  36  L.  B.  A.  277;  Steele  v.  Gilpatrick, 
18  Mont.  454,  45  Pac.  1069;  Jobb  t.  County 
of  Meagher,  20  Mont  424,  51  Pac.  1034; 
Home,  etc.,  Ass'n  t.  Nolan,  21  Mont  208,  53 
Pac.  738;  Penwell  v.  County  Commissioners, 
23  Mont  357,  59  Pac.  167;  King  v.  Pony 
Gold  Min.  Co.,  24  Mont  478,  62  Pac.  783; 
State  V.  Dickinson,  26  Mont  393,  68  Pac.  468; 
Chowen  v.  Phelps,  26  Mont.  531,  69  Pac. 
554:  City  of  Helena  v.  Rogan,  27  Mont 
137,  69  Pac.  709;  In  re  O'Brien,  29  Mont 
540,  75  Pac,  196. 

A  reply  was  filed  admitting  the  allegations 
of  the  answer,  except  as  to  its  conclusions 
of  law,  except,  also,  that  It  denied  that  the 
action  was  not  brought  within  a  reasonable 
time  after  the  passage  of  the  act  of  1903. 
Motion  for  judgment  on  the  pleadings  was 
made  by  defendant,  which  motion  was 
granted.  Of  course,  the  court  must  have 
held  below  that  the  act  of  1901  was  Invalid, 
and  that  the  amendment  of  1903,  so  far  as 
subsection  3,  under  consideration,  is  con- 
cemed,  did  not  change  the  period  of  limita- 
tion, and  that  section  524  of  the  Code  of 
Civil  Procedure,  being  the  act  of  1893  amend- 
ing section  42  of  the  Code  of  Civil  Procedure 
of  1887,  was  in  full  force  and  effect,  and  that 
the  period  of  limitation,  to  wit,  two  years, 
mentioned  In  said  section  524,  had  run  be- 
fore the  commencement  of  the  action. 

In  this  we  think  the  court  was  correct 
The  judgment  Is  affirmed. 

Affirmed. 

BUANTLY,  O.  J.,  and  HOLLOW  AY,  J., 
concur. 


DOLAN  et  al.  v.  PASSMORE  et  al. 

(Supreme  Court  of  Montana.    June  11,  1906.) 

Mings  and  Minerals— Location  of  Claim— 
Declahatoby  Statement. 

Under  Pol.  Code,  §  3611,  providing  that, 
within  90  days  after  ttie  posting  of  a  notice  of 
location  of  a  mining  claim,  the  locator  must 
sink  a  shaft  on  the  claim  to  the  depth  of  10 
feet  from  the  lowest  part  of  the  rim  of  the 
shaft  at  the  surface,  or  deeper,  if  necessary  to 
show  a  well-defined  crevice  or  valuable  deposit, 
or  must  do  the  equivalent  thereof,  which  is 
defined  to  be  a  cut,  cross-cut,  or  a  tunnel,  which 
cuts  a  lode  at  the  depth  of  10  feet  below  the 
surface,  or  an  open  cut  of  at  least  10  feet  in 
length  along  the  lode  from  the  point  where  the 
lode  may  be  in  any  manner  discovered,  and  sec- 
tion 3612,  requiring  the  filing  within  such  90 
days  of  a  declaratory  statement,  containing  the 
dimensions  and  location  of  the  discovery  shaft 
or  its  equivalent,  no  right  is  acquired  by  a  lo- 
cation where  the  declaratory  statement  merely 
states  that  the  locator  within  such  SX)  dajs  dug 
^a  tunnel  at  the  point  of  discovery  of  the  follow- 


ing dimensions:  Abont  12  feet  long,  6  x  4^ 
cut  3  feet  deep,  6  feet  wide,  wherein  is  dis- 
closed a  well-defined  crevice  and  valuable  de- 
posit of  ore" — it  not  showing  that  a  vein  or 
lode  was  cut  at  the  depth  of  10  feet  below  the 
surface. 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo  M.  Bourquin,  Judge. 

Action  by  John  C.  Dolan  and  another 
against  Charles  S.  Passmore  and  another. 
Judgment  for  plaintiffs.  Defendants  appeaL 
Reversed  and  directed. 

McBride  &  McBride  and'Jas.  E.  Murray, 
for  appellants. 

BRANTLT,  C.  J.  This  action  was  brought 
to  recover  a  Judgment  for  damages  for  tres- 
pass alleged  to  have  been  committed  by  de- 
fendants by  mining  and  removing  ores  from 
certain  mining  ground  situated  in  Silver  Bow 
county,  to  which  plaintiffs  allege  title  by  loca- 
tion as  the  Boston  Lode  Mining  Claim,  and 
by  the  destruction  of  certain  buildings  there- 
on. The  defendants  deny  all  the  allegations 
of  the  complaint  and  allege  that  they  are  In 
possession  and  entitled  to  the  possession  as 
the  ovmers  of  the  ground,  under  a  location 
made  by  them  as  the  Iron  Cliff  Lode  Mining 
Claim.  Upon  a  trial  by  jury  plaintiffs  had 
vei-dict,  and  judgment  was  thereupon  en- 
tered In  their  favor.  The  defendants  bare 
appealed  from  the  judgment  and  an  order 
denying  them  a  new  trial.  Plaintiffs'  dis- 
covery was  made  on  January  1,  1900,  and  the 
record  of  It  made  on  March  31,  1900.  De- 
fendant's location  was  made  later  In  the  same 
year. 

Of  a  number  of  contentions  argued  in  ap- 
pellants' brief,  only  one  requires  notice,  since 
It  must  be  sustained  and  is  conclusive  of 
the  case.  Their  contention  presents  the  ques- 
tion :  Did  the  court  err  In  admitting  In  evi- 
dence a  copy  of  plaintiffs'  declaratory  state- 
ment of  location?  The  ground  of  the  objec- 
tion to  the  declaratory  statement  was  that 
It  does  not  show  that  within  90  days  after 
their  discovery  was  made  the  plaintiffs  sunk 
a  discovery  shaft  upon  the  vein  to  a  depth 
of  at  least  10  feet  from  the  lowest  part  of 
the  rim  of  said  shaft  at  the  surface,  or 
that  they  did  an  equivalent  amount  of  work 
by  means  of  a  cut,  cross-cut,  or  tunnel  to 
expose  the  vein  at  the  depth  of  10  feet  be- 
low the  surface,  or  that  they  ran  an  opaa 
cut  at  least  10  feet  In  length  along  the  vein 
from  the  point  where  It  was  discovered,  as 
provided  by  section  3612  of  the  Political  Code. 
Section  3611  of  this  Code  provides  that  the 
locator  or  locators  must  sink  a  shaft  on  the 
lode  or  claim  to  the  depth  of  at  least  10  feet 
from  the  lowest  part  of  the  rim  of  the  shaft 
at  the  surface,  or  deeper.  If  necessary  to 
show  a  well-deflned  crevice  or  valuable  de- 
posit As  an  equivalent,  a  cut  or  cross-cut 
or  tunnel  cutting  the  lode  at  the  depth  of 
10  feet  below  the  surface,  or  an  open  cut 
for  at  least  10  feet  along  the  lode  from  the 
point  of  discovery.  Is  deemed  sufficient  Un- 
der section  S612  the  declaratory  statement 
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mnst  show  tb«  dimensions  and  location  of  the 
discovery  shaft,  or  Its  equivalent.  The  evi- 
dmt  purpose  of  this  latter  provision  is  that 
it  may  appear  of  record  that  the  requirements 
of  section  3611  havv  been  compiled  with,  and 
hence  that  the  locator  or  locators  may  api>ear 
to  OD«  examining  the  statement  to  be  vested 
with  th«  inchoate  title.  It  has  been  repeat- 
edly held  by  this  court,  not  only  that  the 
provisions  of  these  statutes  are  valid,  but 
tliat  they  are  mandatory  and  must  be  sub- 
atantlaliy  followed,  in  order  that  the  locator 
may  acquire  any  right  under  his  location. 
Pnrdum  v.  Laddin,  23  Mont.  887,  59  Paa 
1S3;  Hahn  v.  James,  29  Mont  1,  T3  Pac. 
96S;  Wilson  r.  Freeman,  29  Mont.  470,  75 
Pae.  M,  68  Ia  R.  A.  833;  Mares  v.  Dillon,  30 
Mont  117,  75  Pac.  903;  Baker  v.  Butte  Cit? 
Water  Co.,  28  Mont  222,  72  Pac.  617, 104  Am. 
St  Rep.  683.  On  writ  of  error  to  the  Su- 
preme Oourt  of  the  United  States  In  the  last 
case,  tbe  validity  of  this  statute  was  upheld. 
Butte  City  Water  Co.  v.  Baker,  106  U.  8. 119, 
25  Sup.  Ot  211,  49  L.  Ed.  409.  In  Purdum 
▼.  Laddin  It  was  held  that  the  declaratory 
■tatUDent  must  oontain  "the  location  and  de- 
MTipt'on  of  each  comer  with  the  markings 
tbereon."  In  Hahn  v.  James  it  was  said: 
"While  all  the  other  steps  prior  to  the  rec- 
ord of  the  notice  may  have  been  taken, 
yet  without  the  record  in  substantial  com- 
pliance with  the  statute,  the  location  is  of  no 
value."  So  in  WUson  v.  Freeman  it  was  held 
that  if  the  location  under  which  title  is 
daimed  be  a  relocation  of  an  abandoned 
claim,  tbe  requirements  of  section  S616  of 
the  Political  Code,  both  as  to  the  acts  done 
and  the  contents  of  the  record,  mnst  be  sub- 
stantially observed. 

As  to  the  preliminary  work  done  on  titis 
location,  the  statement  contains  tbe  follow- 
ing: "For  the  purpose  of  perfecting  the  lo- 
cation of  said  claim  as  required  by  law,  tbe 
nnderslgned  have  heretofore,  and  within  nine- 
ty  days  after  posting  said  notice  of  location, 
dog  a  tunnel  at  tbe  point  of  discovery  of  the 
fallowing  dimensions:  about  12  feet  long, 
Sz4^  cut  8  feet  deep,  6  feet  wide,  wherein 
la  ^sclosed  a  well-defined  crevice  and  vain- 
able  deposit  of  ore."  This  statement  does 
not  meet  the  requirements  of  section  8612,  su- 
pra, in  that  It  does  not  appear  that  a  vein 
or  lode  was  cut  at  the  depth  of  10  feet  below 
the  surface ;  for  If,  Instead  of  sinking  a  shaft 
to  the  depth  of  10  feet  In  the  clear  upon  the 
vein,  the  equivalent  work  Is  done.  It  must  be 
either  by  cut  cross-cut  or  tunnel  cutting 
the  vein  at  a  depth  of  at  least  10  feet,  or 
by  an  open  cut  at  least  10  feet  In  length 
along  the  vein,  and  It  must  appear  from  the 
record  that  this  has  been  done.  A  failure 
to  observe  these  requirements  Is  fatal  to  the 
location,  for  tbe  record  cannot  be  supple- 
mented by  proof  of  what  was  actually  dona 
Hahn  v.  James,  supra. 

Tbe  court  was  In  error  in  overruling  de- 
fendants' objection,  because  the  statement, 
not  being  in  oompllanca  with  tbe  law,  waa 


wholly  immaterial  to  establish  plalntlflfs' 
title,  and  tbe  Judgment  must  for  that  reason 
be  reversed.  Since  tbe  exclusion  of  this  evi- 
dence would  have  been  conclusive  of  plain- 
tiffs' case,  and  since  It  cnnnot  be  aided  by 
proof,  It  Is  not  necessary  to  order  a  new 
trial.  The  result  of  a  new  trial  would  neces- 
sarily be  a  Judgment  In  favor  of  defendants. 

It  Is  therefore  ordered  that  the  Judgment 
be  reversed,  and  that  tbe  cause  be  remanded, 
with  directions  to  tbe  district  court  to  enter 
Judgment  for  defendants. 

Reversed  and  remanded. 

MILBURN  and  HOLLOWAY,  JJ.,  concut 


(84  Mont.  292) 
BLANKENSHIP  et  al.  v.  DECKER  et  al. 
(Supreme  Court  of  Montana.    June  22,  1906.) 

1.  Plbadino— Causes  or  Aotior— Statxmkht 
—Counts. 

Tbe  court  ma^  In  its  discretion  permit  the 
same  cause  of  action  to  be  stated  in  different 
counts  in  order  to  meet  tbe  exigencies  ot  the 
case,  as  provided  by  Code  Civ.  Proc.  i  U72. 

[Ed.  Note. — For  cases  In  point  see  vol.  89, 
Cent  Dig.  Pleading,  {  114.] 

2.  Bbokebs— CoiucisaioNS  —  QUAnTUH    MXB- 

UlT. 

Though  a  contract  for  broker's  services  is 
required  by  Civ.  Code,  (  2185,  to  be  In  writing, 
suDBcribed  by  the  party  to  be  cbarged  or  his 
■gent  In  order  to  be  valid,  a  recovery  may  nev- 
ertheless be  had,  on  complete  performance,  on 
a  quantum  meruit 

[Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cent.  Dig.  Brokers,  tS  44,  99.J 

3.  ApPEAir— Rionr  to  AxueoE  Ebbob— Pbbju- 

DICE. 

Where,  in  an  action  for  broker's  services,  at 
the  opening  of  the  trial  plaintllfs  abandoned  a 
count  In  their  complaint  baaed  on  a  quantum 
meruit,  introduced  no  proof  in  support  tbereot 
and  the  Instructions  submitted  the  case  on  the 
issues  raised  on  the  count  based  on  the  written 
contract  defendants  were  not  entitled  to  a  re- 
versal for  alleged  error  in  tbe  overruling  of  a 
special  demurrer  to  tbe  count  based  cm  quantum 
meruit  as  provided  by  Code  Civ.  Proc.  {  778. 

4.  CoHTBACTS—CowsTBTjoriOR— Ambiguity. 

Civ.  Code,  {  2214,  provides  that,  if  the 
terms  of  a  pronuse  are  in  any  respect  ambig- 
noDS  or  uncertain,  it  must  be  interpreted  in  the 
sense  in  which  the  promisor  believed  at  tbe  time 
of  making  it  that  the  promisee  understood  it 
Held  that  where  the  actual  facts  and  circum- 
stances are  resorted  to  as  an  aid  in  the  construc- 
tion of  a  written  contract,  the  promisor  is  only 
bound  to  show  by  a  preponderance  of  the  evi- 
dence that  the  promisee  understood  the  con- 
tract as  he  (the  promisor)  believed  be  understood 
It  and  is  not  bound  to  show  what  tiie  promisee 
in  fact  understood. 

6.    SA^fE. 

While,  in  the  absence  of  proof.  It  will  b« 

Presumed  that  tbe  promisor  caused  any  am- 
iguity  or  uncertainty  In  the  terms  of  a  written 
contract  as  provided  by  Civ.  Code,  g  2219,  when 
it  is  proved  that  the  promisee  wrote  the  agree- 
ment and  himself  selected  the  terms  employed 
to  express  the  understanding  of  the  parties,  tbe 
presumption  is  that  he  caused  the  uncertainty, 
and  the  burden  is  on  him  to  remove  the  same. 
[Ed.  Note. — For  cases  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  {  736.] 

6.  BVIDKNCB— Pbesumptioks. 

Civ.  Code,  8  2219,  declaring  that,  in  the 
absence  of  proof,  it  will  l>e  presumed  that  the 
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promisor  caused  any  ambiguity  or  uncertainty 
In  the  terms  of  a  written  contract,  is  merely 
declaratory  of  the  common  law. 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; \V.  R.  C.  Stewart,  Judga 

Action  by  E.  V.  Blanlceusblp  and  others 
against  Minnie  F.  Decker  and  others.  From 
a  judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Reversed  and  remanded. 

Walrath  &  Patten,  for  appellants.  Hart- 
man  &  Hartman,  for  respondents. 


■  BR.VXTLY,  C.  J.  This  action  was  brought 
to  recover  the  sum  of  $480,  alleged  to  be 
due  plaintiffs  as  commissions  on  the  sale  of 
240  acres  of  agricultural  land  and  appurte- 
nances, situate  in  Gallatin  county,  with  in- 
terest from  the  date  of  sale,  under  an  agree- 
ment in  writing  dated  September  28, 1903,  the 
terms  of  which  are  in  substance  the  follow- 
ing: The  plaintiffs  were  given  sole  power 
of  sale.  They  were  to  pay  all  expenses  of 
examination  by  proposed  customers  and  of 
all  advertising,  and  to  have  as  compensation 
all  the  selling  price  over  the  fixed  minimum 
of  $38  per  acre;  the  purchase  money  to  be 
paid  part  in  cash  and  part  in  deferred 
payments,  with  interest.  Certain  incumbran- 
ces were  to  be  assumed  by  the  purchaser, 
and  In  ease  the  defendants  revealed  the  terms 
of  the  agreement,  so  that  a  sale  was  defeated 
or  delayed,  or  if  they  sold  the  land  tlieni- 
selvos  at  a  lower  price  or  on  more  advanta- 
geous terms  than  those  specified,  the  plaintiffs 
were  to  have  5  i)er  cent,  commission.  One 
clause  of  the  agreement  Is  the  following: 
"Authority  to  sell  said  land  is  continued  for 
12  months  and  until  specially  withdrawn  In 
writing."  ■  The  complaint  contains  two  counts. 
The  first  declares  upon  the  written  agree- 
ment, allcRlng  that  on  September  28,  1903. 
the  plaintiffs  negotiate<l  a  sale  at  the  price 
of  $40  per  acre,  whereby  there  became  due 
and  payable  to  them  the  sum  claimed,  but 
that  the  defendants  wrongfully  and  In  vio- 
lation of  their  agreement  refused  to  pay  the 
same,  or  any  portion  thereof.  The  second 
declares  upon  a  quantum  iiiorult,  alleging 
that  the  amoimt  claimed  Is  due  as  the  rea- 
sonable value  of  the  services  rendered  by 
plaintiffs  In  effecting  the  sale.  A  special  de- 
murrer was  Interposed  to  the  <-oniplaint.  the 
ground  thereof  being  that  two  causes  of  ac- 
tion, tlie  first  ujiou  an  exjvress  agreement 
conferring  authority  to  sell  real  estate,  and 
the  second  upon  a  quantum  meruit,  were 
im))roperly  united,  since  the  services  allege<l 
in  Iwth  causes  of  artion  were  the  same.  This 
having  been  overruled,  the  defendants  an- 
swered, admitting  the  execution  of  tlie  agree- 
ment, bnt  denying  all  other  auegationa  of 
the  coniplalnt.  It  was  then  allege<l  affirma- 
tively tliat  on  October  7.  IMX  and  while  the 
agreement  was  still  In  force,  it  was  l»y  mu- 
tual .igreement  of  the  parties  abandoned  and 
a  sul)stitute  modification  of  it  made  in  writ- 
ing,  Indorsed  thereon,   as   follows:    "Boze- 


man,  Montana,  Oct  7,  1903.  This  is  to  state 
that  we  will  take  $35.00  i)er  acre,  net  to 
us,  for  our  farm,  described  above,  if  sold 
within  the  next  30  days,  the  purcbai<«r  to  pay 
the  $300.00  interest  on  mtg.  now  ou  baud. 
If  not  sold  in  30  days,  we  will  not  sell.  We 
would  like  all  cash  if  possible.  [Signed] 
Minnie  F.  Decker."  As  an  additional  defense 
the  defendants  pleaded  and  relied  tipon  8ul>- 
divlslon  6  of  section  21S5  of  the  Civil  Code, 
which  declares  that  an  agreoment  author- 
izing or  eniiiloying  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  compensa- 
tion or  a  commission  is  invalid,  unless  it  be 
in  writing,  subscribed  by  the  party  to  l.c 
charged  or  his  agent.  The  reply  admits  that 
the  parties  made  the  agreement  emlxxlied 
in  the  answer  at  the  date  named,  but  alleges 
that  it  was  understood  by  the  parties  at  the 
time  to  modlly  the  original  agreement,  so 
as  to  permit  a  sale  at  a  reduced  price  for 
30  days  only,  and  that  thereafter  the  original 
agi'eement  should  revive  and  continue  in  fon-e 
according  to  its  terms  for  12  months  and  mi- 
tll  the  authority  granted  should  he  revoked 
by  notice  in  writing.  The  case  is  befoi'e  us 
on  aftpeal  from  the  judgment  in  favor  of 
plaintiffs  and  an  order  denying  defendants* 
motion  for  a  new  trial. 

The  theory  of  the  parties  and  of  the  court 
was  that  the  language  of  the  memorandum 
dated  October  7th,  particularly  in  the  expres- 
sion, "if  not  sold  in  30  days,  we  will  not  sell," 
Is  ambiguous,  and  should  be  Interjweted  by 
the  aid  of  proof  of  the  circumstance  under 
which  It  was  exe<-utetl  and  the  behavior  of 
the  jtarties  with  reference  to  it ;  no  quetstloii 
being  made  as  to  the  binding  character  of 
it,  though  signed  by  Mrs.  Decker  alouei.  The 
questions  prj-sented  for  review  are  whether 
the  court  erred  to  the  prejudice  of  the  de- 
fendants in  overruling  the  demurrer  and  in 
instructing  the  jury.  That  the  court  may.  in 
Its  discretion,  under  Code  Civ.  Proc.  §  672. 
j)ermlt  tho  same  cause  of  action  to  be  stated 
in  different  counts  in  order  to  meet  the  ex- 
igencies of  the  cnso  ns  i)resented  by  the  evl- 
denc-e  (Manders  v.  Craft,  3  Colo.  App.  23<5. 
32  Pac.  830;  Rucker  v.  Hall.  lO.^  Cal.  42.'!.  ,18 
Pac.  902 :  Cowan  v.  Abbott.  02  Cal.  100. 28  Pac. 
213),  counsel  for  defendants  concede,  but  argue 
that  since  the  cause  of  action  herein  arose 
out  of  a  contract  of  employment  to  sell  real 
estate,  whicli  must  be  evidenced  by  a  writing, 
no  recovery  may  be  had  uiion  a  quantum 
meruit  for  the  sen-ices  rendered  thereunder, 
and  hence  that  it  was  error  to  permit  tlie  sec- 
ond count  to  stand,  since  it  unnecessarily 
conii>llcatcd  the  case  and  probably  confn.^sed 
the  jury  upon  the  trial.  In  so  far  as  the 
court  held  that  a  recovery  may  be  had  up- 
on a  quantum  meruit  in  this  character  of  a 
case,  we  think  there  was  no  error.  The  rule 
Is  well  settled  that  though  a  contract,  to  lie 
valid  under  the  statute  (Civ.  Code,  g  2isri. 
supra),  must  be  evidenced  by  a  writing  and 
subscribed  by  the  party  to  l)e  charged  or  his 
agent,  the  fact  that  it  is  in  writing  is  a  mat- 
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ter  of  proof  and  not  of  allegation  in  plead- 
ing (Sweetland  t.  Barrett,  4  Mont.  217,  1 
Pac.  746;  liayger  v.  Cruse,  6  Mont  485,  6 
Pac.  833;  Hefferlin  v.  Karlman,  29  Mont 
138,  74  Pac  201);  and  upon  a  complete  per- 
formance of  an  express  contract  for  services 
at  a  stipulated  compensation,  there  seems  to 
be  no  sound  reason  wby  a  recovery  may  not 
be  bad  upon  a  quantum  meruit  (F-irgess  t. 
Helm,  24  Nev.  242,  51  Pac.  1025 ;  b-.opard  v. 
Mills,  173  111.  223,  50  N.  E.  709;  Fells  v. 
Vestvall,  "41  N.  Y.  152).  In  such  case  the 
effect  of  proof  of  tbe  express  contract  is  to 
make  tbe  stipulated  comx>en8ation  the  quan- 
tum meruit  In  the  case;  and,  tbe  fact  tbat 
must  be  evidenced  by  a  writing  being  a  mat- 
ter of  proof  and  not  of  pleading,  the  form 
of  tbe  pleading  does  not  affect  the  merits. 
But,  conceding  tbat  tbe  demurrer  should  have 
been  sustained,  we  do  not  think  the  appel- 
lants can  now  complain  of  tbe  court's  action 
in  tbe  premises.  At  the  opening  of  tbe  trial 
tbe  plaintiffs  abandoned  tbe  second  count  en- 
tirely and  Introduced  no  proof  in  support 
of  it  The  trial  was  bad  upon  tbe  issues 
presented  by  the  answer  to  the  first  count 
only,  and  the  Instructions  submitted  to  the 
Jury  were  formulated  accordingly.  It  Is  ap- 
parent, therefore^  tbat  tbe  error.  If  it  was 
error,  was  one  for  which  this  court  may  not 
reverse,  the  Judgment  Code  Civ.  Proc.  S 
778.  Evidently  tlie  Jury  could  not  have  been 
misled,  since  plaintiffs  failed  to  Introduce 
proof  in  support  of  this  count,  and  the  court's 
Instructions  impliedly  excluded  it  from  their 
consideration. 

Among  tbe  instructions  submitted  are  the 
following:  "Ton  are  instructed  that  wheth- 
er or  not  the  indorsement  made  upon  said 
contract  on  tbe  7tb  day  of  October,  1903, 
was  a  withdrawal  of  the  authority  of  the 
plaintiffs  to  sell  tbe  land,  depends  upon 
whether  tbe  plaintiffs  so  understood  It  at 
the  time.  The  defendants  would  not  have 
any  right  to  withdraw  the  authority  given 
by  said  written  contract  from  the  plaintiffs 
until  after  12  months  from  the  28th  day  of 
September,  1903,  except  for  some  cause  which 
is  not  claimed  here;  and  unless  it  was  un- 
derstood and  acquiesced  In  by  the  plaintiffs 
that  said  indorsement  of  October  7. 1903,  was 
a  complete  withdrawal  of  their  authority  to 
further  attempt  to  sell  the  land  under  the 
contract  after  30  days  therefrom,  such  In- 
dorsement oannot  have  that  effect  Tbe  mere 
desire  of  tbe  defendants  to  withdraw  the  au- 
thority of  the  plaintiffs,  granted  by  said  con- 
tract, held  or  expressed  at  that  time  or  any 
subsequent  time,  could  not  have  the  effect 
to  so  withdraw  It  and  unless  there  was  com- 
plete acquiescence  by  the  plaintiffs  in  such 
expressed  desire  on  the  part  of  the  defend- 
ants (if  tbe  desire  was  so  expressed)  the  con- 
tract was  not  affected  by  the  Indorsement" 
{Instruction  No.  13.)  "The  court  instructs 
tbat  there  is  only  one  writing  In  evidence 
that  can  be  considered  by  you  as  a  possible 


withdrawal  of  tb«  authority  granted  the 
plaintiffs  by  the  written  contract  to  sell  the 
land,  and  that  is  the  writing  Indorsed  there- 
on on  October  7,  1903;  and  whether  or  not 
said  writing  bad  the  effect  to  withdraw  the 
authority  of  plaintiffs  after  SO  days  depends 
entirely  upon  whether  or  not  the  plaintiffs 
so  understood  its  effect  The  defendants  had 
no  right  to  withdraw  it  without  the  consent 
of  the  plaintUXs,  and  it  devolves  upon  ttie  de- 
fendants to  satisfy  your  minds  by  a  fair 
preponderance  of  the  proof  and  tbat  plain- 
tiffs 80  understood  It."    (Instruction  No.  16.) 

Tbe  complaint  made  of  these  Instructions 
Is  that  they  advised  the  Jury  that  plaintifb' 
right  of  recovery  depended  upon  whether 
they  understood  the  Indorsement  of  October 
7,  1903,  was  a  withdrawal  of  their  authority, 
whereas  tbe  rule  applicable  is  tbat  laid  down 
In  section  2214  of  tbe  Civil  Code,  as  follows: 
"If  tbe  terms  of  a  promise  are  In  any  respect 
ambiguous  or  uncertain.  It  must  be  inter- 
preted In  the  sense  In  which  the  promisor 
believed,  at  the  time  of  making  it,  that  the 
promisee  understood  It"  This  criticism  Is 
Just.  The  plaintiffs  were  the  promisees.  In 
the  absence  of  proof  of  the  attendant  facta 
and  circumstances  admitted  in  aid  of  the 
construction  of  an  agreement,  any  ambiguity 
or  uncertainty  therein  must  be  construed 
most  strongly  against  the  party  who  caused 
the  amblgui^  or  uncertainty,  and  the  pre- 
siunptlon  is  indulged  that  tbe  promisor  caus- 
ed It  Civ.  Code,  i  2219.  In  such  case  the 
presumption  Is  against  the  promisor,  and  the 
contract  should  be  construed  most  strongly 
against  him.  But  when  the  attendant  facia 
and  circumstances  are  resorted  to  as  an  aid 
to  an  understanding  of  the  agreement  of 
tbe  parties,  no  greater  burden  rests  upon  the 
promisor  than  to  show  by  a  preponderance 
of  the  evidence  tbat  tbe  promisee  understood 
It  as  be  (tbe  promisor)  believed  be  under- 
stood it  He  is  not  required  to  show  by  a 
preponderance  of  tbe  evidence  what  tbe 
promisee  in  fact  understood.  Clearly,  then, 
the  theory  of  these  instructions,  particularly 
of  the  latter,  is  wrong,  in  tbat  It  distinctly 
cast  upon  the  defendants — the  promisors— 
the  burden  of  showing  by  a  preponderance  of 
tbe  evidence  tbat  the  plaintiffs  understood 
tbe  agreement  to  mean  what  the  defendants 
accepted  as  its-  true  meaning.  The  point  at 
issue  was,  not  what  tbe  promisees  under- 
stood, but  what  the  promisors  believed  they 
imderstood— a  different  question  from  the  one 
submitted  In  the  instructions.  Tbe  Instruc- 
tions refer  wholly  to  the  mental  condition  of 
the  promisees,  while  the  correct  rule  Involves 
the  inquiry:  What  did  the  promisors,  at  tbe 
time  the  agreement  was  executed,  believe  the 
promisee  understood  this  to  mean. 

The  defendants  requested  the  court  to  sub- 
mit tbe  following  instruction:  "Ton  are  In- 
structed that,  when  one  of  the  parties  to  a 
contract  in  writing  draws  the  contract,  any 
ambiguity  in  Its  terms  Is  to  be  construed 
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more  atron^lr  against  the  party  ao  drawing 
the  inatrament"  It  la  aald  that  the  refuaal 
of  this  instruction  waa  prejudicial  error. 
While,  under  section  2219,  supra,  In  the  ab- 
sence of  proof,  the  presumption  must  be  in- 
dulged that  the  promisor  caused  any  ambigu- 
ity or  uncertainty  in  the  terms  of  the  agreo 
ment,  when  the  evidence  permits  the  infer- 
ence— as  It  does  in  this  case — that  the  prom- 
isee wrote  the  agreement,  selecting  himself 
the  terms  employed  therein  to  express  the 
nnderstandlng  of  the  parties,  this  presump- 
tion gives  way  to  the  contrary  presump- 
tion, that  the  promisee  caused  the  uncertain- 
ty, and  the  burden  Is  upon  him  to  remove  It. 
If  he  do  not.  the  uncertainty  must  be  resolved 
against  bim.  The  Instruction  requested  em- 
bodies the  familiar  principle  recognised  by 
the  courts  generally,  of  which  the  statute  Is 
but  declaratory.  Bickford  v.  Kerwln.  30 
Mont.  1,  75  Pnc.  SIS:  Glllct  ▼.  Bank  of 
America,  100  N.  Y.  .'i-lU.  M  N.  K.  29z;  Wilson  v. 
Cooper  (C  C.)  05  Fed.  C2r>;  Allen-West  Com. 
Co.  V.  People's  Bank  (Ark.)  84  S.  W.  1041; 
Hill  T.  John  P.  King  Mfg.  Co.  (Ga.)  3  8.  K. 
44S;  Imperial  Fire  Ins.  Co.  v.  0.wa  County, 
151  U.  S.  432.  14  Sup.  Ct  870.  38  L.  Ed.  231; 
Noonan  v.  Bradley,  0  Wall.  (U.  S.)  304.  10  U 
EJd.  757;  Webster  v.  Dwelling  House  Ins. 
Co..  53  Ohio  St.  5.'>S.  42  N.  B.  54a  30  I^  B.  A. 
719,  53  Am.  St  Rep.  a*)8;  0  Cyc.  500.  The 
evidence  shows  that  at  tlie  time  tlie  mem- 
orandum was  written  Mrs.  Decker  went 
to  the  offlce  of  plaintiffs  and  told 
Da  vies  of  the  change  she  desired  made. 
He  thereupon  wrote  the  memorandum  to  ex- 
press the  change.  He  says:  "I  sat  down  and 
wrote  this  second  contract,  and  asked  Mrs. 
Decker  to  sign  It  I  don't  think  I  wrote  It, 
using  her  language,  but  to  follow  her  wishes. 
I  think  I  composed  it  myself,  and  asked  her  if 
It  was  all  right — following  her  wishes. 
When  I  used  the  language,  'we  will  not  sell' 
and  'we  would  like  all  cash  If  possible,'  I 
think  I  was  following  the  language,  or  ap- 
proximately 80,  that  she  had  given  me." 
These  facts,  which  were  not  disputed,  war^ 
ranted  the  submission  of  an  instruction  em- 
bodying the  rule  stated  In  the  one  requested. 
In  the  same  connection  also  leaving  It  to  the 
jury  to  determine  whether,  in  the  use  of  the 
expressions,  "we  will  not  sell"  and  "we 
would  like  all  cash  If  possible,"  Davles  used 
terms  dictated  by  Mrs.  Decker;  for  the  evi- 
dence might  Justify  the  conclusion  that  he 
did.  If  such  were  the  case,  plaintlETs  were 
not  responsible  for  any  uncertainty  In  these 
expressions,  and  were  entltle<l  to  be  relieved 
of  the  presumption  to  be  otherwise  Indulged 
against  them  upon  the  theory  that  Davles  se- 
lected these  expressions. 

Generally  throughout  the  Instructions  the 
court.  In  referring  to  the  memorandum  of 
October  7th,  used  the  term  "withdrawn." 
While  a  substituted  agreement  would  in  effect 
have  been  the  same  as  a  withdrawal  of  the 
authority  granted  under  the  original  agree- 
ment, the  use  of  this  term  was  not  entirely 


appropriate.  The  real  Inquiry  waa  wbetber 
the  parties  Intended  the  memorandum  as  a 
substitute  for  the  original  agreement,  or  aa 
a  modification  of  it  for  temporary  purposes 
only.  It  was  in  no  event  an  attempt  to  witb- 
draw  authority  entirely. 

We  have  considered  this  case  upon  tba 
theory  upon  which  it  waa  tried  in  the  district 
court  The  question  whether  the  terms  of 
the  agreement  are  in  fact  uncertain  or  am- 
biguous was  not  submitted  to  us,  and  we  ex- 
press no  opinion  th^eon.  For  the  reasons 
stated,  the  judgment  and  order  appealed  from 
are  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the 
views  herein  expressed. 

Beversed  and  remanded. 

HOLLOW  AY,  J.,  concurs.  MTT.BrBN,  J., 
not  having  heard  the  argument,  takes  no 
part  in  the  foregoing  opinion. 


as  it.  U.  439) 
DYE  et  aL  V.  CBARY  et  al. 

(Supreme  Court  of  New  Mexico.    March  Z 
lOOa) 

1.  ArrEAL— Skcond  .^ppeaI/— Law  of  Casb. 

Mnrters  of  law  determined  upon  a  former 
appeal  become  the  settled  law  of  the  case,  are 
binijing  upon  the  court  and  the  litigantB,  and 
cannot  be  reviewed  on  second  appeal. 

fEd.  Note. — For  cases  in  point,  see  "vol.  8. 
Cent.  Dig.  Appeal  and  Error.  H  4338-4308.] 

2.  EsTOPPBX— Evidence  to  Estahlish. 

In  order  to  establish  an  equitable  estoppel 
asainst  one  asserting  bis  title  to  real  property. 
tlie  party  attempting  to  raise  it  must  show  either 
an  actiifil  fraudulent  representation  or  conceal- 
ment of  such  nei;lii;ence  as  would  amount  to  a 
fraud  In  law,  and  that  the  party  netting  ap  such 
estoppel  was  actually  misled  thereby  to  injury. 

[Ed.  Note. — For  cases  In  point,  tee  voL  10. 
Cent.  Dig.  Estoppel,  SS  124-153.] 

3.  Mixes  and  Minerals— Assessment  Work 
—  Failcbb  to  Pebforu  —  Bedeiiption  bt 
Cbbditor. 

One  who  buys  an  Interest  In  an  unpatented 
mining  claim  at  a  void  judicial  sale  and  pays 
the  portion  of  the  assessment  work  due  from 
the  judgment  debtor  before  the  time  to  redeem 
has  fully  expired,  taking  a  receipt  therefor  only, 
is  not  subrogiated  to  the  rights  of  the  party  seek- 
ing the  forfeiture,  and  his  payment  and  its  ac- 
ceptance prevents  the  forfeiture  as  against  the 
judgment  debtor. 

Mills,  C.  J.,  and  McFie,  J.,  dissenting  in  part 

(Syllabus  by  the  Court) 

Appeal  from  District  CV>urt,  Socorro  Coun- 
ty; before  Justice  Frank  W.  Parker. 

Action  by  Benjamin  H.  Dye  and  others 
against  H.  C.  Crary  and  others.  Judgment 
for  plaintiffs.    Defendants  appeaL    Affirmed. 

On  the  21st  day  of  April,  1837,  Benjamin 
H.  Dye,  John  D.  Cockrell,  and  Theo.  W.  He- 
man  located  the  Compromise  lode  claim  in 
the  White  Oaks  mining  district  In  Lincoln 
county,  N.  M.,  the  property  In  dispute  In 
this  action.  Thereafter  the  plaintiff  B.  H. 
Dye,  one  of  the  original  locators  of  said  claim, 
acquired  interests  by  deed  and  otherwise  un- 
til be  was  the  owner  of  five-sixths  of  said 
claim;  the  other  one-sixth  being  the  property 
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of  the  Apex  Oold  IflnlnK  Obmpaify,  a  coi^- 
poration.  On  the  Stb  day  of  March,  188S, 
Jones  Taliaferro  conunenced  a  suit  against 
Dye  to  recover  the  amount  dne  on  two  prom- 
issory notes  for  $S0  and  $32.47,  and  interest, 
respectively,  in  the  district  court  of  Lincoln 
connty,  by  attachment.  Dye  being  then  absent 
from  the  territory,  and  the  writ  of  attach- 
ment was  levied  on  certain  lots  in  the  town 
of  White  Oaks,  N.  M.,  and  a  tract  of  land 
near  said  town,  and  notice  was  given  by 
publication.  Later  an  alias  writ  was  issued, 
and  the  mining  claim  in  controversy  levied 
upon  and  sold  under  the  alias  writ  on  Febm- 
aiy  18,  1880.  to  Jones  Taliaferro.  At  the 
time  of  the  sale  Dye  bad  not  paid  his  share  of 
the  assessment  work  for  1896,  which  had 
been  done  by  his  co-tenant,  the  Apex  Gold 
Mining  Company,  and  at  the  time  Taliaferro 
received  the  sherifTs  deed  and  entered  into 
possession  of  Dye's  interest  in  the  mining 
claim  the  Apex  Company,  by  T.  C.  Johns,  had 
advertised  for  forfeiture,  which  time  would 
have  expired  on  July  5,  1899,  the  period  in 
which  Dye  might  redeem,  on  June  15,  1899, 
Taliaferro  paid  this  money  to  Johns,  and  took 
his  receipt  therefor.  Dye  returned  to  the 
territory  In  the  latter  part  of  April,  1899,  and 
upon  his  return  learned  that  the  mining  claim 
had  been  sold  by  attachment,  and  tliat  Jones 
Taliaferro  was  In  possession  of  it  as  purchas- 
er at  such  sale.  Taliaferro  leased  to  Crary 
and  Heiniman  with  an  option  to  buy  the  prop- 
erty, on  June  5,  1900.  In  August,  1900, 
Crary  and  Heiniman  made  the  discovery  of 
rich  ore  and  bought  the  property  under  their 
option  contract,  the  deed  bearing  date  Octo- 
ber 1,  1900,  though  the  price  was  not  paid  or 
the  deed  delivered  imtil  late  In  November, 
1900.  Dye  in  the  meantime  bad  taken  no 
steps  to  ascertain  the  condition  of  the  attach- 
ment proceedings;  in  fact,  he  told  several 
parties  that  he  bad  lost  his  interest  in  the 
Compromise,  that  It  went  to  pay  a  debt  and 
that  he  considered  it  well  sold.  During  the 
time  the  option  contract  was  In  operation  be- 
tween Taliaferro  and  Crary  and,  Heiniman  he 
visited  the  property  several  times  and  told 
both  Crary  and  Heiniman  that  be  bad  lost  his 
interest  in  the  claim;  after  the  rich  discovery 
.was  made  he  told  Crary  In  answer  to  the 
direct  question  that  he  had  no  interest  in  the 
claim  and  "wished  him  well,"  as  Crary  ex- 
pressed It.  In  the  meantime  Crary  and 
Heiniman  bad  expended  several  thousand  dol- 
lars upon  the  claim.  After  making  the  rich 
discovery  they  obtained  an  abstract  of  title 
and  employed  an  attorney  to  look  the  title 
up.  Including  the  attachment  proceedings  and 
the  sberiS's  sale  thereunder  to  Taliaferro. 
After  being  assured  by  their  attorney  that  the 
attachment  proceedings  were  regular  and  the 
title  good,  they  paid  Taliaferro  the  $1,500 
imder  the  option  contract  and  received  a  quit- 
claim deed  to  the  claim.  About  November 
20th  Dye  wrote  Mr.  Ohilders,  an  attorney  at 
law  at  Albuquerque,  and  had  him  look  up 
the  attachment  suit,  and  upon  being  informed 


by  Ghltdeta  that  the  sheriff's  saleundet  the 
attachment  proceedings,  and  the  judgment  in 
that  case  were  void,  he  and  Ohilders,  to  whom 
he  had  deeded  an  Interest,  commenced  this 
suit  In  ejectment  for  the  possession  of  the 
mining  claim.  After  suit  was  commenced, 
both  Crary  and  Heiniman,  the  original  de- 
fendants, sold  all  their  Interest  In  the  proper- 
ty and  conveyed  the  same  by  deed  to  Jones 
Taliaferro,  Charles  Spence,  and  Joseph  K. 
Spence,  and  afterwards  Mr  Harvey  B.  Fer- 
gusson  acquired  an  interest  in  the  property, 
and  one  Van  Schoick  also  acqtiired  an  Interest 
later,  all  of  the  defendants  who  are  now  in- 
terested having  become  so  since  this  suit 
was  Instituted,  and  with  knowledge  of  its 
pendency. 

H.  B.  Fergnsson  and  Elfago  Baca,  for  ap- 
pellants.   W.  B.  Chllders,  for  appellees. 

MANN,  J.  (after  staUng  the  facts).  1.  At 
the  January,  1904,  term  of  this  court  this 
case  was  heard  on  appeal  from  the  district 
court  of  Socorro  county,  from  a  Judgment  In 
favor  of  the  defendants  and  reversed  and 
remanded  to  that  court  for  further  proceed- 
ings in  conformity  with  the  opinion  In  the 
case.  Dye  et  al.  v.  Crary  et  aL,  78  Pac.  533. 
It  was  held  in  that  opinion  tliat  there  was 
no  authority  for  an  alias  writ  of  attachment 
at  the  time  the  alias  writ  was  issued  In 
Taliaferro  t.  Dye,  In  tbe  district  court  of 
Lincoln  county,  and  that  property  levied  up- 
on under  such  writ  gives  the  court  no  Juris- 
diction, and  that  consequently  the  Judgment 
against  Dye  in  that  court,  and  the  sale  of  the 
property  In  controversy,  was  absolutely  void. 
The  court  having  so  held,  whether  right  or 
wrong,  it  thereupon  became  the  law  of  this 
case,  and  Is  controlling  upon  this  court,  so 
that  the  question  of  the  validity  of  the  alias 
writ  and  the  proceedings  of  the  court  there- 
under cannot  be  reviewed  here,  the  evi- 
dence being  substantially  tbe  same.  This 
court,  speaking  through  Mr.  Justice  McFie,  in 
Crary  v.  Field,  10  N.  M.  257,  61  Pac.  118, 
quoted  with  approval  the  following  language 
from  Phelan  v.  San  Francisco,  20  Cal.  45. 
"A  previous  ruling  by  the  appellate  court 
upon  a  point  distinctly  made  may  be  only 
authority  In  other  cases,  to  be  followed  and 
affirmed,  or  to  be  modified  or  overruled,  ac- 
cording to  its  intrinsic  merits,  but  in  the  case 
in  which  it  is  made  It  is  more  than  authori- 
ty. It  is  a  final  adjudication,  from  the  con- 
sequences of  which  the  court  cannot  depart, 
nor  the  parties  relieve  themselves."  In 
Flournoy  et  al.  v.  Bullock  et  al.  (N.  M)  C6 
Pac.  547,  55  L.  R.  A.  745,  Mr.  Chief  Justice 
Mills,  in  tbe  opinion  of  the  court,  says: 
"According  to  well-settled  principles  of  law 
and  the  decision  of  this  court,  In  tbe  case 
of  Crary  v.  Field  (N.  M.)  61  Pac,  118,  the 
former  decision  of  this  court  when  this  case 
was  here  before  on  appeal  (Rice  v.  Schofleld, 
9  N.  M.  314,  51  Pac.  673)  so  far  as  It  states 
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tbe  law,  Is  the  law  of  the  case,  and  will  not 
be  reviewed  by  this  court  on  this  bearing. 
This  seems  to  be  the  universal  nil&  Balch 
V.  Haas,  73  Fed.  975,  20  C.  C.  A.  151 ;  Wayne 
County  V.  Kennicott.  94  U.  S.  498.  24  L.  Ed. 
2C0 :  Ex  parte  Sibbald,  12  Pet.  (U.  S.)  487,  9  L. 
Ed.  1167;  Slzer  v.  Many,  16  How.  (U.  S.)  98. 14 
L.  Ed.  861;  Corning  et  al.  V.  Troy  Iron  &  Nail 
Factory,  15  How.  (U.  S.)  451,  466,  14  L.  Ed. 
768;  Roberts  v.  Cooper,  20  How.  (U.  S.) 
467,  15  L.  Ed.  969;  Durant  v.  Essex  Coun- 
ty, 101  U.  S.  555,  25  L.  Ed.  961;  Stewart 
V.  Salamon.  97  U.  S.  361,  24  U  Ed.  1(W4. 
The  facts  presented  with  reference  to  the 
attachment  proceedings  are  Identical  with 
those  presented  on  the  former  api)eal,  and 
cannot  now  be  reviewed.  The  law  expressed 
in  tbe  former  opinion,  so  long  as  it  standi 
unreversed,  is  the  settled  law  of  this  case. 

2.  The  next  question  arising  Is  whether  or 
not  defendant  Dye  is  estopi)ed  by  his  actions 
and  conduct  from  asserting  title  to  the  Com- 
promise mining  claim,  the  property  In  dis- 
pute, or.  In  other  words,  whether  his  acts 
have  raised  against  him  an  equitable  estop- 
pel. Whether  certain  acts,  misrepresenta- 
tions or  silence  on  the  part  of  a  person  will 
raise  an  equitable  estoppel  against  him  from 
claiming  title  to  real  property  depends  large- 
ly upon  the  circumstances  In  each  individual 
case,  and  such  a  plea  is  addressed  to  the 
conscience  of  the  trial  court,  whether  In  equity 
and  good  conscience  he  should  be  allowed 
under  the  circumstances  to  set  up  and  estab- 
lish such  a  claim.  True,  such  an  estoppel 
may  be  raised  In  courts  of  law.  but  the 
principle  Is  one  of  equity.  Equitable  estop- 
pel is  deflned  as:  "A  right  arising  from 
acts,  admissions,  or  conduct  which  liave  In- 
duced a  change  of  position  In  accordance  with 
the  real  or  apparent  Intention  of  the  party 
against  whom  tliey  are  alleged."  Blgelow  on 
Estoppel  (4th  Ed.)  445.  "An  estoppel  (which) 
presupposes  error  tipon  one  side  and  fault 
or  fraud  upon  tbe  other,  and  some  defect  of 
which  It  would  be  Inequitable  for  the  party 
against  whom  the  doctrine  is  asserted  to  take 
advantage."  Anderson,  h.  Diet.  "This  es- 
toppel arises  where  one,  by  his  acts,  repre- 
sentations, or  admissions,  or  by  his  silence 
when  he  ought  to  speak  out.  Intentionally 
or  through  culpable  negligence  induces  an- 
other to  believe  certain  facts  to  exist  and 
such  other  rightfully  relies  and  acts  on  such 
belief,  so  that  he  will  be  prejudiced  If  the  for- 
mer is  permitted  to  deny  the  existence  of  such 
facts."  16  Cyc.  722.  Bouvlcr  defines  It  as 
an  estoppel  "such  as  arises  from  the  acts  and 
declarations  of  a  person  by  which  he  design- 
edly Induces  another  to  alter  his  position  In- 
juriously to  himself."  1  Bouvler  (Rawle's 
Revision)  604.  There  are,  however,  certain 
well-deflned  and  essential  elements  which 
must  enter  Into  the  acts,  conduct,  or  repre- 
sentations of  the  party  agnli'st  whom  the 
estoppel  Is  sought  to  be  rai-s'^i.  in  order  to 
constitute  an  equitable  estoppeL    "The  fol- 


lowing elements  must  be  fweaent  in  order  to 
omstitute  an  estoppel  by  conduct:  (1)  There 
must  have  been  a  representation  or  con- 
cealment of  material  facts.  (2)  The  repre- 
sentation must  have  been  made  with  knowl- 
edge of  the  facts.  (3)  The  party  to  whom  It 
was  made  must  have  been  ignorant  of  the 
matter.  (4)  It  must  have  been  made  with 
the  Intention  that  the  other  party  would  act 
upon  It.  (5)  The  other  party  must  have  been 
Induced  to  act  upon  It"  1  Bouvler  (Rawle's 
Revision)  695;  Blgelow  on  Estoppel,  484. 
"In  order  to  constitute  an  equitable  estoppel 
there  must  exist  a  false  representation,  or 
concealment  of  material  facts ;  It  mii<it  have 
been  made  with  knowledge,  actual,  or  con- 
structive, of  the  facts ;  the  party  to  whom  it 
was  made  must  have  been  without  knowledge 
or  the  means  of  knowledge  of  the  real  facts ; 
it  must  have  been  made  with  the  intention 
that  It  should  be  acted  upon ;  and  the  party 
to  whom  It  was  made  must  have  relied  or  act- 
ed upon  it  to  his  prejudice."    16  Cyc.  726. 

Bearing  In  mind  these  definitions  and  ele- 
mentary principles  of  the  doctrine  of  equi- 
table estoppel.  Is  Dye  estopped  by  his  acts 
and  conduct  from  now  asserting  his  title 
to  the  mining  claim  In  controversy?  His 
acts  which  are  set  up  as  raising  an  equitable 
estoppel  against  him  are:  (1)  Failure  to 
attack  the  judgment  and  proceedings  in  the 
attachment  case,  directly,  within  the  time 
prescribed  by  law;  (2)  that  he  had  told 
strangers  to  this  action  (Mclver,  Robertson, 
and  others),  that  he  had  lost  his  Interest  in 
the  property;  and  (3)  that  he  told  the 
original  defendants.  Crary  and  Heiniman, 
before  they  purchased  imder  the  option  from 
Taliaferro,  "that  there  could  be  no  other 
claimant  unless  It  was  himself  (Dye),  and 
he  had  allowed  his  time  to  lapse  and  made 
no  further  claims  to  the  property."  This  In 
answer  to  the  direct  question  of  Heiuiman 
as  to  whether  the  title  to  this  proiwrty,  the 
Compromise  mine,  was  all  right.  In  treat- 
ing of  this  question  It  must  be  borne  In  mind 
that  the  sale  under  the  attachment  proceed- 
ings was  ab.solute]y  void  and  that  therefore 
the  grantor  to  Heinlman  and  Crary  had  ab- 
solutely no  title  to  convey;  that  such  pro- 
ceedings were  matters  of  record  and  e(|ually 
available  to  Dye,  Crary,  and  Heinlman; 
that  all  these  conversations  with  Dye  took 
place  after  Crary  and  Heinlman  took  the 
option  from  Taliaferro  and  after  the  big 
strike  and  most  of  the  expenditure  ui>on  the 
claim;  that  It  Is  undisputed  that  Dye  had 
no  actual  knowledge  of  the  Invalidity  of  the 
attachment  proceedings  until  after  the  actnal 
sale  from  Taliaferro  to  Crary  and  Heinlman. 
The  judgment  and  sale  in  the  attachment 
case  being  absolutely  void  and  subject  to 
collateral  attack  (Dye  v.  Crary  IN'.  M.l  78 
Pac.  533),  It  necessarily  follows  that  Dye 
was  imder  no  obligation  to  attack  It  directly, 
and  his  failure  to  do  so  was  not  an  abandon- 
ment of  his  rights.  It  would  be  folly  to 
say  that  a  Judgment  was  void  and  suhject 
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to  collateral  attack  and  then  add  that  be- 
catise  one  did  so  attack  It  he  thereby  lost 
his  rights.  The  conversation  between  Dye 
and  the  witnesses  Robertson.  Mclrers.  I)e- 
spaln,  Fuston,  Thomas,  Alexander  and  p?r- 
haps  others.  In  which  Dye  stated  that  he  had 
lost  bis  interest  In  the  Compromise  by  lapse 
of  time,  or  by  the  attachment  proceedings, 
clearly  do  not  constitute  an  etiuitable  estop- 
pel, for  the  reason  that  neither  of  these  wit- 
nesses are,  nor  eyer  hare  been  Interested  in 
the  property  In  controversy,  nor  does  it  ap- 
pear that  the  parties  claiming  the  land  were 
told  of  these  conversations,  or  In  any  manner 
acted  upon  them,  or  that  they  came  to  their 
knowledge  until  after  this  suit  was  brought, 
or  at  most,  after  Heiniman  and  Crary  pur- 
chased from  Taliaferro.  Moore  v.  Boyd,  74 
Cal.  1(57,  15  J:'ac.  670;  Harvey  v.  West,  87 
Qa.  553,  13  S.  E.  693;  Davis  v.  Davis,  26 
Cal.  23,  85  Am.  Dec.  157.  Dye  was  not  in- 
formed that  his  statements  to  these  witness- 
es might  affect  his  rigbts  or  would  be  relied 
upon  by  anyone.  Hackett  v.  Callender,  32 
Vt.  97;  Scharman  v.  Scharman,  38  Neb.  39, 
56  N.  W.  704;  Allen  v.  Shaw,  61  N,  H.  95. 
As  to  the  direct  statement  from  Dye  to  Ileiul- 
man  and  Crary  there  Is  little  or  no  contro- 
versy. Air.  Crary  says :  "Mr.  Dye  was  there 
(at  the  mine),  and  Mr.  Heiniman  asked  him, 
I  can  hardly  remember  the  exact  words,  but 
In  substance  whether  the  title  to  this  proi)- 
erty,  the  Compromise  mine,  was  all  right, 
Mr.  Dye  replied  that  there  was  some  drawn 
ground  between  It  and  the  Scranton  on  the 
side  that  would  belong  to  the  Scranton.  It 
was  an  overlap;  and  that  there  could  be  no 
other  claimant,  unless  it  was  him,  and  he 
had  allowed  his  time  to  lapse  and  made  no 
further  claims  to  the  property.  He  also 
added,  'I  hope  you  will  do  well  with  the 
property,  and  make  lots  of  money  out  of  it.' " 
Mr.  Heiniman  says:  "Mr.  Dye  visited  the 
mine  and  while  there  in  presence  of  Mr. 
Alexander,  and  Mr.  Crary,  I  told  him  that 
I  was  about  to  make  the  payment  for  the 
property  In  full,  and  I  asked  him  If  he  knew 
of  any  conflicting  claim,  or  any  other  claims 
on  the  Compromise.  He  Immediately  an- 
swered there  was.  The  Scranton  claim  took 
off  about  100  feet,  and  he  said  as  to  other 
claims  there  would  be  nobody  but  himself. 
And  he  says  I  have  allowed  all  my  time  to 
lapse  and  I  have  no  claim  whatever.  With 
that  he  wished  me  success  and  hoped  It  would 
prove  a  good  mine."  Mr.  Dye  says :  "I  have 
no  doubt  it  Is  true  that  I  have  told  Mr. 
Heiniman  In  various  conversations  that  we 
have  bad  on  all  manner  of  subjects  that  I 
bad  at  one  time  owned  five-sixths  of  the 
Compromise  mine.  I  have  no  doubt  that  I 
have  told  him,  as  I  have  told  anybody  else 
who  made  It  their  business  to  inquire  of  me, 
that  fact  Q.  W^hat  fact?  A.  That  I  had 
been  the  owner  of  five-sixths  of  the  Com- 
promise mine,  and  that  it  was  sold  out  under 
attachment  in  my  absence  from  the  terri- 
tory." 

85  P.— 66 


Granting  that  the  conversatloa  took  place 
as  testified  by  Mr.  Heiniman,  the  most  favor- 
able to  the  defendants,  it  does  not  contain 
many  of  the  essential  elements  of  an  equi- 
table estoppel.  Dye  did  not  know  of  his 
rights:  at  least,  he  had  no  actual  knowledge, 
as  sliown  by  the  very  language  attributed  to 
hiui,  "I  have  allowed  nil  my  time  to  lapse 
and  have  no  claim  whatever"  was  a  mere 
statement  of  his  supi^osed  legal  rights,  and 
not  of  a  matter  of  foct.  At  that  time  (Oc- 
tober 23d)  he  had  not  been  advised  of  his 
rights  by  Mr.  Childers.  and  if  he  made  the 
statement,  did  so  under  the  Impression  and 
belief  that  the  attachment  proceedings  were 
regular  and  valid.  "An  admission.  In  order 
to  constitute  an  estoppel,  must  relate  to  an 
admission  of  fact,  and  a  person  will  not  be 
estopped  by  an  admission  as  to  the  law." 
16  Cyc  756,  citing  English  v.  Dycus,  8  Ky. 
Law  Rep.  331;  Brewster  v.  Striker,  2  N.  Y. 
19;  Crawford  v.  Lockwood,  9  How.  Prac. 
(N.  Y.)  547;  Daub  v.  Northern  Pac.  Bj-.  Co. 
(C.  C.)  18  Fed.  625.  In  HufTmnn  v.  Nixon 
(Mo.)  75  Am.  St  Rep.  454,  53  S.  W.  1078. 
Mr.  Justice  Robinson,  In  delivering  the  opin- 
ion of  the  court  at  page  459-4G6,  15  Am.  St. 
Rep.,  page  1080  of  53  S.  W.,  says:  "As  to 
the  two  remaining  contentions  of  defendant 
(and  which  Judging  from  the  briefs  filed  here- 
in must  have  been  the  controlling  question, 
in  the  mind  of  the  trial  court,  in  the  making 
of  its  Judgment,  first,  that  the  sheriff 
sold  and  plaintiff  bought  only  the  equity  of 
redemption  of  J.  B.  Kelsey  In  the  land  In 
controversy,  and  second,  that  he  should  now 
be  estopped  to  assail  the  deed  of  trust  con- 
veying the  land,  on  account  of  his  declara- 
tion and  conduct,  and  the  answer  filed  by 
him  In  the  Kuoop  Case  recognizing  its  validity 
notwithstanding  the  court  may  think  and  find 
the  deed  of  trust  In  fact  to  have  been  fraudu- 
lent In  Its  Inception,  we  have  this  to  say: 
The  proof  shows  that  the  sale  was  made  In  the 
ordinary  way  and  that  the  sheriff  sold  all 
the  right,  title,  and  Interest  of  the  execution 
defendant  In  the  land.  The  sheriff  simply 
acted  under  and  In  conformity  to  the  statute, 
and  In  virtue  of  the  Judgment  of  the  court, 
and  the  law  under  which  he  acted  conveyed 
all  the  Interest  and  estate  of  the  execution 
defendant  in  the  land  sold.  If  the  land  In 
fact  was  subject  to  a  prior  value  deed  of 
trust  (regardless  of  the  manner  of  the  sale), 
the  purchaser  would  have  only  boiight 
the  equity  of  redemption  of  the  original 
grantor,  and  execution  defendant,  while,  on 
the  other  hand.  If  the  sale  had  been  made 
subject  to  the  so-called  deed  of  trust  In 
express  terms,  and  the  same  suould  after- 
wards be  discovered  fraudulent,  and  without 
regard  to  what  the  execution  purchaser 
thought  of  it  at  the  time  of  the  sale,  or 
what  be  afterward  said  or  offered  to  do,  by 
the  answer  in  the  suit  of  Koop  against  the 
Kellys,  Nixon,  and  himself  In  1892,  when 
Koop  attempted  to  have  the  sale  set  aside, 
it  could  and  did  not  affect  the  interest  pur- 
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chased'  by  him,  and  he  cannot  now  be  estop- 
ped by  what  was  done  or  said  from  setting 
up  the  fraudulent  origin  and  character  of 
the  deed  of  trust  by  those  who  have  lost 
nothing  by  his  belief,  declaration  or  answer 
filed."  If  Dye  bad  no  knowledge  of  the  ac- 
tual character  of  the  proceedings  against 
him  and  that  they  were  void  for  want  of 
jurisdiction,  then  there  could  have  been  no 
fraudulent  representation  or  concealment  on 
his  part,  when  he  had  the  conversation  with 
Crary   and  Helnlman. 

In  Brant  v.  Virginia  Coal  &  Iron  Co.  et 
al.,  93  U.  S.  326,  at  page  335,  23  L.  Ed.  927, 
Mr.  Justice  Field  says:  "It  is  difficult  to 
see  where  the  doctrine  of  equitable  estoppel 
conies  in  here.  For  the  application  of  that 
doctrine  there  must  generally  be  some  intend- 
ed deception  in  the  conduct  or  declarations 
of  the  party  to  be  estopped,  or  such  gross 
negligence  on  his  part  as  to  amoimt  to  con- 
structive fraud,  by  which  another  has  been 
misled  to  his  injury.  'In  all  this  class  of 
cases,'  says  Story,  'the  doctrine  proceeds  upon 
the  ground  of  constructive  fraud  or  of  gross 
negligence,  which  in  effect  Implies  frand- 
And  therefore,  when  the  circumstances  of 
the  case  repel  any  such  inference,  although 
there  may  be  some  degree  of  negligence, 
yet  courts  of  equity  will  not  grant  relief. 
It  has  been  accordingly  laid  down  by  a  veiy 
learned  judge  that  tlie  cases  on  this  subject 
go  to  this  result  only,  that  there  must  be 
positive  fraud  or  concealment,  or  negligence 
80  gross  as  to  amount  to  constructive  fraud.' 
1  Story's  Eq.  391.  To  the  same  purpose  is 
the  language  of  the  adjudged  cases."  And 
on  page  337:  "It  Is  also  essential  for  its 
application  with  respect  to  the  title  of  real 
property  that  the  party  claiming  to  have  been 
influenced  by  the  conduct  or  declarations  of 
another  to  his  injury  was  himself  not  only 
destitute  of  knowledge  of  the  true  state  of 
the  title,  but  also  of  any  convenient  and 
available  menus  of  acquiring  such  knowledge. 
"Where  the  condition  of  tlie  title  Is  known 
to  both  parties,  or  both  have  the  same  means 
of  ascertaining  the  trutli,  there  can  be  no 
estoppel.  Crest  v.  Jack,  3  Watts  (Pa.)  240, 
27  Am.  Dec.  353;  KnoufC  v.  Thompson,  16 
Pa.  361."  In  Ilenshaw  v.  Bisseil,  18  Wall. 
<U.  S.)  255,  271,  21  L.  Ed.  835,  the  same 
judge  says:  "An  estoppel  in  pais  Is  some- 
times said  to  be  a  moral  question.  Certain 
it  is  that  to  the  enforcement  of  an  estoppel 
of  this  character,  such  as  will  prevent  «.  party 
from  asserting  bis  legal  rights  to  property, 
there  must  generally  be  some  degree  of  tur- 
pitude In  bis  conduct  which  has  misled  others 
to  their  injury.  Conduct  or  declarations 
founded  upon  ignorance  of  one's  rights  liave 
no  such  ingredient,  and  seldom  work  any  such 
result  There  are  cases.  It  is  true,  where 
declarations  may  be  made  under  such  clrcumi- 
stances  that  the  party  will  be  estopped  from 
denying  any  knowledge  of  his  rights;  but 
they  are  exertional  and  do  not  affect  the 


correctness  of  the  general  rule  as  stated." 
Smith  V.  Sprague,  119  Mich.  148,  77  N.  W. 
689,  75  Am.  St  Rep.  384.  Nor  can  it  be  said 
that  Dye  was  guilty  of  such  negligoice  as 
would  amount  to  a  fraud  in  law.  As  soon  as 
be  discovered  the  invalidity  of  the  judgment 
and  sale  of  his  property,  he  immediately 
brought  this  suit  It  may  be  said  tliat  Dye 
had  constructive  notice  of  the  invalidily  of 
the  proceedings,  but  that  contention  acts  as 
a  two-edged  sword  and  if  he  is  charged  with 
notice,  how  much  more  so  were  the  defend- 
ants, Crary  and  Belniman,  the  proposed  pur- 
chasers from  Taliaferro?  It  seems  also  to 
be  a  well-settled  rule  of  law  that  where  all 
parties  have  an  equal  opportunity  to  detw- 
mine  the  true  facts  there  is  no  estoppel. 
16  Cyc  741 ;  Storm  v.  Boker,  150  U.  8.  812, 
14  Sup.  Ct  99,  37  L.  Ed.  1093;  Brant  v. 
Virginia  Coal  Co.,  93  U.  S.  326,  23  L.  Ed.  827. 

Another  essential  element  of  equitable 
estoppel  in  this  case  is  ladtlng,  in  that  Crary 
and  Heinlman  did  not  rely  upon  the  state- 
ments of  Dye  as  to  the  condition  of  the 
title  to  the  Compromise  mine.  The  evidence 
shows  that  they  procured  an  abstract  of  the 
title  and  employed  an  attorney  to  examine 
these  very  proceedings  and  relied  at  least 
In  part,  upon  bis  report  I  quote  from 
pages  205,  206,  of  the  record,  Mr.  Helniman 
being  on  the  stand.  "Q.  What  report  did 
your  attorney  make  for  you  about  that? 
A.  He  told  me  that  he  examined  the  record 
carefully,  and  paid  the  clerk  $4.00  to  assist 
him  In  going  through  the  records,  and  he 
reported  to  me  that  all  proceedings  of  this 
sheriff's  sale  was  regular  and  that  every- 
thing was  of  record  and  that  so  far  as  that 
was  concerned,  I  would  be  perfectly  safe  to 
handle  the  property.  Q.  Now,  when  you 
came  to  handling  the  property  and  making 
this  payment,  did  you  rely  upon  Dye's  state- 
ment to  you,  or  the  opinion  of  your  attorney 
and  this  abstract?  A.  I  relied  upon  all 
these."  "It  is  an  essential  element  of  equi- 
table estoppel  that  the  person  invoking  it  has 
been  influenced  by  and  relied  on  the  repre- 
seiitntions  or  conduct  of  the  person  sought 
to  be  estopped;  but  in  all  cases  the  repre- 
sentation or  conduct  must  of  itself  have  beea 
sufficient  to  warrant  the  action  of  the  party 
setting  up  the  estoppel,  and  if  notwithstand- 
ing such  representation  or  conduct  he  was 
still  obliged  to  inquire  for  the  existence  of 
other  facts  and  to  rely  upon  them  also  to  sus- 
tain the  course  of  action  adopted,  he  cannot 
claim  that  the  conduct  of  the  other  party  was 
the  cause  of  his  action,  and  no  estoppel  will 
arise."  16  Cyc  738,  citing  McMaster  v.  In- 
surance Co.  of  N.  Am.,  55  N.  Y.  222,  14  Am. 
Rep.  239 ;  Deer  Lodge  Bk.  v.  Hope  Min.  Co., 
3  Mont  146,  35  Am.  Rep.  468 ;  First  Naticmal 
Bank  V.  Pertz,  186  Pa.  204,  40  Atl.  470;  11 
Am.  &  Bng.  tEucy.  of  Law,  439. 

3.  Defendants  contend  that  Dye  had  tor- 
fedted  liis  rights  to  his  co-owner  Johns,  and 
that  Taliaferro,  the  purchaser  at  the  sheriff's 
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sale  under  th«  attacbment  proceedings,  hj 
paying  to  Johns  the  amount  due  from  Dye 
for  the  assessment  work  of  1898,  succeeded 
thereby  to  Johns'  rights  and  became  the  own- 
er by  reason  of  the  forfeiture.  They  con- 
tend that  section  3126,  Comp.  Laws,  subro- 
gates them  upon  the  payment  to  Johns,  to 
his  rights.  But  that  section  contemplates  a 
valid  judicial  sale,  and  this  sale  being  void 
would  give  them  no  snch  rights,  even  if  their 
contention  ns  to  that  be  correct  But  we 
cannot  concur  in  defendants'  view,  either, 
that  there  was  a  forfeiture,  or  that  if  such 
was  the  case  that  Taliaferro  by  his  payment 
to  Johns  succeeded  to  his  rights  or  to  Dye's. 
Clearly  Taliaferro,  when  he  made  the  pay- 
ment, did  so  to  protect  the  interest  he  ac- 
quired, if  any,  by  the  sale  under  the  attach- 
ment; indeed,  such  Is  the  contention  of  coun- 
sel. This  being  true,  Taliaferro  was  not  at- 
tempting to  create  or  buy  an  outstanding 
title,  but  to  protect  the  title  obtained  through 
Dye.  The  alleged  forfeiture  was  never  com- 
pleted becau-"e  the  money  was  paid  to  the 
co-owners  before  the  90  days  after  the  con- 
clusion of  the  advertlseuieut,  under  section 
2324,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901, 
p.  1420]  and  Taliaferro  having  acquired  no 
rights  under  the  void  sale,  was  a  mere  volun- 
teer and  was  not  subrogated  to  the  rights  of 
any  one. 

But  there  is  anotlter,  and  It  seems  to  us,  a 
conclusive  reason  why  there  was  no  for- 
feiture. The  record  discloses  that  the  title 
to  the  one-sixth  Interest  was  in  the  Apex 
Gold  Mining  Company,  a  coriwratlon,  while 
the  notice  was  given  by  T.  C.  Johns.  Johns 
was  a  stranger  to  the  title  and  while  there 
is  evidence  that  he  was  the  manager  of  the 
Apex  Gold  Mining  Company,  yet  he  could  not 
have  given  the  notice  in  his  own  name.  Stat- 
utes of  forfeiture  are  strictly  construed  and 
must  be  strictly  compiled  with.  A  notice 
to  Dye  that  Johns  Iiad  performed  the  labor  as 
co-owner  with  him  and  that  the  title  would 
be  forfeited  to  him,  was  no  notice  that  the 
Apex  Gold  Mining  Company,  his  real  co- 
owner,  was  attemiitlng  to  advertise  him  out. 
Turner  v.  Swayer,  150  U.  8.  578,  14  Sup. 
Ct.  192,  37  L.  Ed.  1189.  The  testimony  of 
Walsh  shows  that  he  did  the  work  for  the 
Apex  Company.  The  testimony  of  Taliaferro 
shows  that  the  one-sixth  Interest  was  not 
In  Johns,  l>ut  In  the  Apex  Company.  Just 
why  we  should  asstnne  that  Johns  was  the 
owner  of  the  one-sixth  Interest  In  his  own 
right.  In  the  face  of  this  testimony  of  de- 
fendants' witncs»-cs,  does  not  appear.  "The 
burden  of  proof  rests  with  the  party  assert- 
ing the  forfeiture."  2  LIndley  on  Mines,  § 
64G. 

The  Judgment  of  the  court  below  was  right, 
and  is  therefore  aRIruied. 

POPE  and  ABBOTT,  JJ.,  concur.  MILLS, 
C.  J.,  and  MeriK,  J.,  dissent  from  the  con- 


clusions of  the  majority  of  the  court.  PARK- 
ER, J.,  having  beard  the  case  below,  did  not 
sit 


HEXRY  V.   LINCOLN   LUCKY   &   LEK 
MIXING   CO.   et   al. 

(Supreme  Court  of  New  Mexico.    Iklarcb  2, 
190C.) 

1.  New  TbiaI/— Motios—Time  for  SIakixo. 

A  motion  for  a  new  trial  must  be  filed  dur- 
ing the  term  at  which  the  verdict  is  rendered 
and  within  five  days  after  verdict,  or  it  may  b» 
stricken  from  the  files. 

[Ed.  Note. — For  cases  In  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  i§  238-246.] 

2.  ^Vppeai^Re  VIEW— New    Trial  — Necessi- 

TT  OP  MOTIOS. 

Unless  a  motion  for  a  new  trial  is  made 
in  a  jury  case,  no  question  properly  to  be  pre- 
sented to  the  lower  court  thereby  can  be  review- 
ed on  appeal. 

[Ed.  Note. — For  casps  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §§  l(jo0-16«l.] 

3.  Courts— Adjoubnment—Cosstbuctiox   of 
Ordrb. 

luasmttch  as  Code,  $  103,  provides  that 
courts  are  to  be  always  in  session,  except  for 
jury  trials,  an  order  of  adjournment  reading 
"it  is  ordered  that  the  court  do  now  adjourn 
until  court  in  course."  is  not  to  be  construed  as 
an  adjournment  of  the  term. 

Error  to  District  Court,  Santa  Ffi  County; 
before  Justice  John  R.  McFle. 

Action  by  Alexander  M.  Henry  against 
the  Lincoln  Lucky  &  I^ee  Mining  Company 
and  others.  From  a  Judgment  in  favor  of 
defendants,  plnlntllT  brings  error.  Motion  to 
strike  a  motion  for  a  new  trial  and  the  bill 
of  exceptions  from  the  record.  Motion  de- 
nied. 

W.  B.  Chlldei-s  and  N.  B.  Laughlln,  for 
plaintiff  in  error.  E.  A.  FIske,  for  defend- 
ants In  error. 

PER  CURIAM.  There  can  be  no  doubt 
that  a  motion  for  a  new  trial  must  be  Died 
during  the  term  at  which  the  verdict  is  ren- 
dered and  within  Ave  days  after  verdict, 
that  unless  so  filed  it  may  be  stricken  from 
the  files  as  a  nullity,  and  that,  unless  a  mo- 
tion for  a  new  trial  is  tiled  in  a  case  tried 
by  a  jury,  no  question,  properly  to  be  pre- 
sented to  the  lower  court  thereby,  can  be 
reviewed  here.  But  In  this  case,  although 
it  seems  probable  that  it  was  the  intention 
of  the  Judge  to  adjourn  the  term  of  court 
that  Intention,  perhaps  by  inadvertence,  was 
not,  we  think,  embodied  in  the  record.  The 
language  of  the  adjournment  Is:  "It  Is 
ordered  that  the  court  do  now  adjourn  un- 
til court  in  course."  That  order  was  in  the 
form  In  ordlnai-y  use  In  some  of  the  dis- 
tricts of  the  territory  when  the  courts  were 
in  session  only  during  the  terms  establisluHl 
by  statute;  But,  since  the  law  was  so 
changed  by  section  103  of  the  Code  that 
the  courts  are  to  be  always  in  session  oxtrpt 
for  Jury  trials.  It  would  seem  to  be  nwcs- 
sary  that  the  "term,"   which  it  still  rei'og- 
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nized  as  existing  for  many  purposes,  should 
be  particularly  mentioned,  or,  at  least,  def- 
initely indicated,  in  the  adjournment  order, 
and  that,  in  the  absence  of  such  mention 
or  spec-lfic  reference,  it  must  be  held  that 
the  court  and  not  the  term  was  adjourned. 
As  we  have  said,  It  is  highly  probable  that 
it  was  the  intention  of  the  court  to  adjourn 
the  term,  but  we  cannot  read  Into  the  rec- 
ord what  it  does  not  contain,  and  it,  we 
thlnlc,  does  not  show  that  the  term  had 
ended  when  the  motion  for  a  new  trial  was 
made,  and,  as  it  was  filed  within  five  days 
after  verdict,  it  was  in  time.  The  subse- 
quent termination  of  the  term  by  operation 
of  law  without  action  thereon  by  the  court 
resulted,  under  the  statute.  In  its  being  over- 
rnle<l. 

For  the  reasons  stated,  the  motion  to 
strike  the  motion  for  a  new  trial  and  the 
bill  of  exceptions  from  the  record  is  denied. 


TEURITORT    v.    NEATHERLIN. 

(Supreme  Court  of  Kmv  Alexico.    March  2, 
1900.) 

1.  Orimtxai,  Law — Appeai.— Review. 

A  judgment  based  on  a  (indinR  of  fact  by 
a  jury  will  not  ordinarily  be  reversed  by  this 
court  on  the  erouud  that  there  was  no  evidence 
to  support  it.  if  there  was  any  substantial 
evidence  to  sustain  the  finding. 

2.  Receivino  Stolen  Goods— Verdict. 

.V  verdict  of  Kuilty  "as  charged"'  on  an  In- 
dictment for  receiving  and  aiding  in  the  con- 
cealment of  stolen  proi)ei*ty,  which  contains 
an  allegation  of  the  value  of  the  property,  is 
a  sufficient  finding  of  value. 

|Kd.   Xote. — For   cases  in  noint,  see  vol.  42, 
Cent.  Dig.  Receiving  Stolen  Goods,  f  21. 

Z.  Indictment— Issues— Proof— Alternative 

Allegations. 

An  indictment  which  charges  the  commis- 
sion of  several  things  forbidden,  in  the  alterna- 
tive, tln-ough  the  use  of  the  word  "or,"  by  a 
statute,  is  established  by  proof  of  any  one  of 
them,  although  they  are  charged  in  a  single 
count  and  the  word  "and"  is  used,  instead  of 
"or." 

[Ed.  Xote. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §  534.] 

4.  Criminal  Law— Evidexoe— Acts  or  Con- 

SrlUATORS. 

Acts  and  declarations  of  one  of  several  per- 
sons, in  pursiinnce  of  a  common  design  to  com- 
mit a  crime,  are  the  act  and  declarations  of  all, 
and  are  admissible  in  evidence  against  the  others 
engageil  in  the  common  enterprise,  although 
conspiracy  is  not  specifically  charged,  provided 
that  its  exislence  shall  be  established  as  a  fact. 
|Kd.  Xote. — For  cases  in  point,  .see  vol.  14, 
Cent.  Dig.  Criminal  Law,  8§  08J).  1012.] 

5.  Same— Argument  of  Counsel. 

A  siiggestion  made  to  the  jury  by  the 
prosfcnting  attorney  in  his  argument,  in  reply 
to  one  similarly  made  by  the  attorney  for  the 
defendant,  to  the  effect  that,  in  ca.se  the  de- 
fendant should  l)e  convicted,  they  could  unite 
with  him  and  secure  a  pardon  for  a  certain 
purpose,  was  improper,  and  was  on  that  ground 
withdrawn  from  the  consideration  of  the  jury 
by  the  court ;  but  it  was  not.  under  those  cir- 
cumstances, 80  clearly  harmful  to  the  defendant 


as  to  warrant  a  reversal  of  judgment  by  this 

court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  g  3127.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Roosevelt 
Oiunty ;  before  Justice  Poi)e. 

Jake  Xeatherlin  was  convicted  of  larceny, 
and  api>eals.    Affirmed. 

Freeman  &  Cameron  and  Ixjuls  O.  FulU-n, 
for  appellant  George  W.  Prlchard,  Atiy. 
Gen.,  for  the  Territory, 

ABBOTT,  J.  The  essential  facts  are  stat- 
ed In  the  opinion.  The  defendant  was  found 
guilty  by  a  Jury,  in  Doceml)er,  1004,  in  the 
district  court  for  Roosevelt  county,  on  the 
second  count  of  an  Indictment,  charging  tliat 
he  "unl.iwfully,  feloniously,  and  Icnowlngly 
did  buy,  receive,  and  aid  in  the  concealment 
of  two  horses,  of  the  value  of  $20  each,  of 
the  goods  and  chattels  and  property  of  one 
0.scnr  Anderson,  •  •  •  the  said  Jake 
Xenthcrlln  then  and  there  well  knowing  the 
same  to  have  been  stolen."  The  first  count 
of  the  Indictment  charged  the  defendant  with 
the  larcen}'  of  the  same  horses,  and  of  that 
he  was  found  not  guilty. 

The  first  error  assigned  by  the  appellant 
is  that  there  is  no  evideuce  of  the  value  of 
the  property  named  In  the  Indictment  aD«l 
therefore  no  legal  finding  of  yalue.  His  con- 
tention is  that  section  1117  of  the  Complleil 
Laws  of  1897,  is  repealed  as  to  the  penalt>' 
provided  for  by  section  1187,  and  that,  a« 
by  the  latter  section  the  penalty  is  made  b) 
dei>end  on  the  value  of  the  property  Involved, 
its  value  must  he  found  by  the  jury  from 
the  evidence.  Whether  the  latter  section  re- 
peals any  part  of  the  former,  need  not  now 
be  determined,  since  the  second  count  of  the 
Indictmeut  charges  at  least  one  act,  which  is 
forbidden  by  section  1117,  and  is  not  referred 
to  in  section  1187 ;  namely,  that  of  aiding  Ij 
the  concealment  of  stolen  mon^,  goods,  cr.' 
property,  knowing  the  same  to  have  been  stoi  ■ 
en ;  and  it  is  that  offense  which  the  evident*; 
in  this  case  tends  most  strongly  to  establis;;. 
Fayette  Beard,  a  cattle  Inspector,  at  Roswe):. 
testified  that  he  saw  the  defendant,  with  oth- 
ers, in  charge  of  the  lot  of  horses,  which  In- 
cluded the  two  named  in  the  indictment,  li: 
the  vicinity  of  Roswell ;  that  he  knew  tint 
defendant  and  said  to  him,  "Where  are  yftn 
coming  from  with  your  horses?  "  To  whl<-h 
he  replietl,  "From  Arizona."  Such  a  stat*- 
ment,  which  was  on  all  the  evidence  false, 
was  unquestionably  calculated  to  aid  In  th« 
concealment  of  the  horses,  as  well  as  to  show 
the  intention  of  the  defendant,  and,  if  b^ 
lieved  by  the  Jury,  was  sufficient  to  warrant 
a  finding  that  he  did  aid  in  the  concealment, 
which  this,  with  other  evidence,  tended  ti> 
prove. 

The  appellant  claims.  It  Is  true.  In  his  sec- 
ond assignment  of  error,  that  although  sec- 
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tlon  1117  iiPCB  tbe  word  "or,"  and  so  1b  In 
tbe  alternative,  ns  regards  tbe  buying,  re- 
ceiving, and  concealing  of  stolen  proi>erty, 
tvbiob  it  makes  criminal,  yet,  as  tbe  indict- 
ment uses  the  word  "and,"  eacb  of  tbe  tbree 
must  be  proved  tis  an  element  of  one  crime. 
Wado  not  so  understand  tbe  law  on  tbat  iioint. 
In  Bishop's  New  Criminal  Procedure  (4tU 
Ed.)  vol.  1,  §  436,  tbe  rule  is  tlius  stated: 
"TbeiT.fore  tbe  indictment  on  sucb  a  statute 
may  allege  in  a  single  count  as  many  of 
tbe  forbidden  tbings  as  tbe  pleader  chooseti, 
employing  tlie  conjunction  'and'  wbere  tbe 
statute  bus  "or,"  and  it  will  be  estul)lislied  by 
proof  of  any  one  of  them."  "On  tbe  other 
band."  says  tbe  learned  author,  In  section 
iiSG,  "the  indictment  may  equally  well  charge 
what  comes  within  a  single  one  or  more 
clauses,  lean  than  all  of  the  statute,  and  still 
it  embraces  the  complete  proiiortions  of  tbe 
forbidden  wrong."  There  can  be  no  doubt 
that  tliere  was  evidence  sulHcient  to  sustain 
a  verdict  of  guilty.  If  the  charge  had  been 
that  of  concealing  stolen  property,  knowing 
it  to  have  been  stolen,  alone ;  and,  on  tbe  au- 
thority cited,  the  addition  of  other  tbings 
forbidden  by  tbe  statute  did  not  put  the  ter- 
rltorj-  to  the  proof  of  them.  It  may,  there- 
fore, well  be  considered  tbat  no  allegation, 
proof,  or  finding  of  value  was  necessary. 
But,  even  if  tlie  contrary  be  assumed,  the  val- 
ue of  tbe  horses  in  question  Is  alleged  in  tbe 
indictment  to  have  been  $20  each,  and  tbe 
jury  fooud  tbe  defendant  guilty  "as  char- 
ged." Such  a  verdict  is  generally,  altliougb 
not  universally,  held  to  be  a  sufficient  finding 
of  value.  Bishop's  New  Crim.  I'roc.  vol.  2, 
S  764.  There  was  to  support  tbe  verdict, 
tbe  testimony  of  the  witness  West,  that  he 
agreed  to  ])ay  "$15  around"  for  tbe  lot  of 
borses.  including  those  in  question.  He  bad 
seen  tbe  horses,  and  tbe  evidence  indicates, 
although  it  doe»  not  expressly  show,  tbat 
be  was  prepared  to- accept  them  as  horses 
of  the  kind  he  had  contracted  for.  Tliere  was 
considerable  evidence  bearing  on  tbe  value  of 
horses  in  this  lot,  as  compared  wltb  tbat  of 
horses  in  another  lot  described  by  the  wit- 
nesses, and  on  tbe  slise  and  qualities  of  tbe 
two  horses  named  In  the  indictment,  as  fa- 
vorably distinguishing  them  from  the  other 
hoi-ses  in  the  lot  for  which  $15  aroinid  was 
to  be  paid.  Gatling  v.  Newell.  0  Ind.  572; 
Faust  V.  Hosford,  119  Iowa.  08-104,  93  N. 
W.  58;  Harrison  et  al.  v.  Glover  et  al.,  72 
X.  Y.  451;  Saddler  v.  State.  20  Tex.  App. 
105;  Conunonwealtb  v.  McKenney,  0  (Jray 
(Mass.)  114.  There  was  substantial  evidence 
to  support  tbe  verdict,  and  this  court  will  not 
therefore  disturb  It.  Torlina  v.  Trorlicht,  5 
X.  M.  148.  2  Pac.  68.  and  cases  cited;  Can- 
delarla  v.  Jliera  (de<;lded  at  the  i)rosent  term 
of  this  conrt)  S4  Pac.  1020. 

The  third,  fourth,  and  sixth  assignments  of 
error  relate  to  evidence  admitted  and  in- 
structions given,  which  left  the  jury  at  lib- 
ert.v  to  find  that  a  (Timlnal  conspiracy  ex- 
isted between  tbe  defendant  and  others  in 


relation  to  tbe  subject-matter  of  tbe  Indict- 
ment. It  is  claimed,  first,  tbat  unless  tho 
conspiracy  is  charged  in  tbe  indictment,  evi- 
dence of  tlie  acts  and  declarations  of  co- 
conspirators is  inadmissible  against  a  de- 
fendant. Tbe  weight  of  authority  is  to  tbe 
effect  that  when  a  sulticieut  foundation  is 
laid  by  tbe  evidence  to  establish  tbe  existence 
of  a  conspiracy,  the  acts  and  declarations  of 
co-consj)irators  in  pursuance  of  tbe  common 
])uri)ose,  are  adml.ssililc,  whether  conspiracy 
Is  directly  charged  or  not.  Wigmore  on  Evi- 
dence, j|$  1079,  1707;  IG  Cyc.  p.  1025,  and 
cases  cited.  In  the  case  at  bar  there  was 
abundant  evidence  tbat  tbe  defendant  was 
engaged  wltb  others  In  the  common  enter- 
prl.se  of  collecting  from  ranges  about  80  miles 
away,  and  taking  to  RosweJI,  for  sale  to  tbe 
witness  West,  a  lot  of  horses,  and  that  they 
in  fact  got  together  and  put  first  in  one  and 
then  In  another  pasture,  tbree  or  four  miles 
from  Roswell,  47  borse^s  to  be  delivered  to 
West.  Tbe  Jury  must  have  found  tbat  some, 
at  least,  of  those  horses  were  stolen,  and  that 
the  defendant,  and  presumably  his  associates, 
knew  it,  even  If  they  were  not  themsplves 
guilty  of  tbe  larceny.  The  question  whether 
a  conspiracy  had  been  established  was  left  to 
the  jury  under  proper  instructions  by  tbe 
conrt,  and  they  were  told  that,  unless  they 
found  from  the  evidence  that  there  wns  sucb 
a  conspiracy  between  tbe  defendant  jind  oth- 
ers, they  should  disregard  tbe  evidence  to 
which  these  assignments  of  error  relate. 

It  is  urged  in  behalf  of  the  appellant  tliat. 
even  if  such  evidence  was  admissible,  no 
acts  or  declarations  of  a  time  subsc(iueiit 
to  tbe  completion  of  that  for  which  the  al- 
leged conspiracy  existed,  wbicli,  it  Is  as- 
sumed, was  tbe  larceny  of  the  liorse.s,  were 
comi)etent  evidence.  That  is,  doubtless,  the 
law  of  the  matter ;  but  tlie  object  of  the  con- 
spiracy was  not  acconipiishetl  with  the  lar- 
ceny of  the  horses,  nor,  indeed,  was  It  ever 
fully,  or  In  the  feature  most  essential  to  the  al- 
leged conspiracy,  carried  out,  since  they  did 
not  succeed  In  delivering  the  horses  and  get- 
ting tbe  money  for  them.  The  receiving  and 
concealing  with  which  the  defendant  was 
charged  continued  up  to  the  time  when  tbe 
horses  were  taken  from  the  possession  of 
himself  and  his  associates  by  the  owner  or 
the  otflcers  of  the  law. 

Another  eri-or  claimed  Is  that  tbe  district 
attorney  in  his  argument  to  the  jury  was  per- 
mitted to  discuss  tbe  possibility  of  a  par- 
don for  tbe  defendant.  In  case  of  his  con- 
viction. It  ap|)enrs  that  the  attorney  for 
tbe  defendant  sought  to  persuade  tiie  jury 
to  acquit  his  client,  by  assuring  tbem  that 
If  he  should  be  convicted,  bis  testimony  could 
not  be  used  to  convict  the  witness.  West, 
who  was  under  indictment  in  conne<'tloii  with 
the  same  matter.  To  tbat  the  district  at- 
torne.v  replied  tbat  his  testimony  could  be 
secured.  If  desired,  through  a  pardon,  and 
that  the  jury  and  himself  could  unite  In  ob- 
taining one.     Neltlier  suggestion  was  a  i>roper 
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one  for  the  consideration  of  the  Jniy,  al- 
though reference  to  the  well-known  fact  that 
there  existed  the  power  to  pardon  is  not 
uncommon  In  trials,  and  It  Is  difficult  to  per- 
ceive how  the  mention  of  anything  so  com- 
monly known  could  be  prejudicial,  especially 
as  part  of  what  was  said  by  the  prosecuting 
attorney  on  the  subject  to  which  the  defend- 
ant's attorneys  especially  objected  at  the 
time,  was  withdrawn  by  the  court  from  -.ou- 
slderatlon  by  the  Jury. 
Judgment  affirmed. 

MILLS,  C.  J.,  and  McFIE  and  PARKER, 
JJ.,  concur.  IfANX,  J.,  concurs  In  the  re- 
sult. POPE,  J.,  having  heard  the  case  be- 
low, did  not  participate  In  this  decision. 


nUBBELL  V.  ARMIJO. 

(Supreme  Court  of  New  Mexico.    March  2, 
1900.) 

1.  Officeks  —  Commission— CoLtATERAL    At- 
tack. 

The  commission  of  the  Governor  of  the 
territory,  issued  on  an  appointment  to  any  pul)- 
lic  office,  which  he  is  by  law  empowered  to  fill 
in  case  a  vacancy  exists,  and  reciting  such  va- 
cancy, is  prima  facie  evidence  thereof,  and 
courts  will  not  go  behind  its  recitals  in  a  col- 
lateral proceeding  involving  the  title  to  such 
office. 

2.  Injunction— Title  to  Office. 

Where  one  is  prima  facie  entitled  to  a  pub- 
lic office  by  virtue  of  a  commission  by  the  Gov- 
ernor of  the  territory  appointing  him  to  such 
office,  his  right  thereto  can  only  be  questioned 
by  an  action  in  the  nature  of  quo  warranto  to 
test  bis  title,  and  one  not  having  the  prima  facie 
right  to  such  office  cannot  maintain  a  suit  to 
enjoin  the  appointee  from  exercising  the  duties 
of  the  office  or  from  obtaining  the  paraphernalia, 
books,  papers,  etc 

Appeal  from  District  Court,  Bernalillo 
County;    before  Justice  Ira  A.  Abbott. 

Action  by  Frank  A.  Hubbell  against  Juste 
R.  ArmiJo.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

William  B.  Chllders,  A.  B.  McMlllen,  and 
E.  W.  Dobson,  for  appellant.  Nelll  B.  Field 
and  F.  W.  Clancy,  for  appellee. 

PER  CURIAM.  This  is  a  suit  In  equity 
brought  by  the  appellant.  Prank  A.  Hubbell, 
agaiust  the  defendant,  Justo  R.  Arniljo. 
The  complaint  setting  out  in  substance  that 
the  complainant  is  a  citizen  of  the  United 
States,  residing  in  the  county  of  Bemallllo 
and  territory  of  New  Mexico;  that  at  the 
general  election  held  in  and  for  the  said 
county  of  Bernalillo  on  the  Tuesday  next 
after  the  first  Monday  In  November,  10O4, 
he  was  a  candidate  for  the  office  of  treasurer 
and  ex  officio  collector  of  said  county;  that 
he  was  duly  elected  to  said  office  and  re- 
ceived a  certificate  of  election  thereto,  and 
that  he  duly  qualified  aud  had  been  acting 
and  was  still  acting  as  such  treasurer;  that 
by  virtue  of  said  election  and  qualification 
he  was  entitled  to  serve  aa  such  treasurer 


and  collector  for  the  term  of  two  years 
commencing  on  the  Ist  day  of  January,  1906, 
and  ending  on  the  1st  day  of  Jannary,  1907; 
that  he  Is,  and  has  been,  in  possession  of  all 
the  paraphernalia  of  said  office,  including  the 
tax  rolls,  etc.,  and  was  and  is  entitled  to 
collect  and  receive  the  public  taxes  and  all 
other  moneys  legally  collectable  by  the  treas- 
urer of  said  county  and  to  exercise  the  duties 
of  his  said  office  and  receive  the  fees  and 
emoluments  therefor  until  the  expiration  of 
his  term  on  the  Ist  day  of  January,  19(^, 
as  aforesaid ;  that  he  has  never  resigned  said 
office  as  treasurer  and  ex  officio  collector 
of  said  county,  that  he  la  not  dead  aud  has 
never  abandoned  said  office,  and  that  no  va- 
cancy in  said  office  has  occurred  or  been  cre- 
ated in  any  maimer  since  he  qualified  and 
entered  ai)on  his  duties  as  aforesaid.  Com- 
plainant further  sets  out  that  certain  charges 
of  official  misconduct  were  filed  against  him 
with  the  Governor  of  New  Mexico,  which 
charges  he  sets  out  In  detail,  and  that  the 
Governor  of  New  Mexico,  after  notifying 
the  complainant  of  a  hearing  to  be  had  on 
said  cuarges,  proceeded  to  hear  said  charges 
and  on  the  Slst  day  of  August,  1905,  tliat  the 
said  Governor  made  an  order  pretending  and 
claiming  to  remove  the  plaintiff  from  said 
office  of  treasurer  and  collector  of  said  coun- 
ty; that  said  Governor  issued  and  signed 
a  pretended  commission  under  the  great  seal 
of  the  territory  of  New  Mexico,  pretending  to 
appoint  and  commission  the  defendant,  Jnsto 
R.  ArmiJo,  as  treasurer  and  ex  officio  col- 
lector of  said  county  of  Bemallllo  to  fill 
the  pretended  vacancy  claimed  to  have  been 
caused  by  the  attempted  removal  of  the 
pialntlfF  from  said  office  and  a  copy  of  said 
commission  so  Issued  by  the  Governor  as 
aforesaid  plaintiff  files  as  an  exhibit  with 
his  said  complaint.  Continuing,  the  plain- 
tiff alleges  that  the  Governor  of  New  Mexlc* 
had  no  lawful  power  or  authority  to  bear  or 
determine  the  charges  filed  against  bim  and 
had  no  power  or  authority  to  remove  said 
plaintltr  from  office  and  that  the  action  of 
the  Governor  in  so  doing  did  not  create  any 
vacancy  In  said  office.  He  further  alleges 
that  the  defendant,  ArmiJo,  by  virtue  of  said 
pretended  appointment  and  commission,  has 
assumed  and  qualified  for  said  office  of 
treasurer  and  ex  officio  collector  of  said 
county  of  Bernalillo  by  taking  the  oath  and 
giving  the  bond  required  b.v  law  and  is  at- 
tempting to  usurp  plaintiff's  rights  to  said 
office  of  treasurer  and  ex  officio  collector, 
and  has  demanded  possession  of  said  office 
and  the  property  belonging  thereto,  which 
said  demand  was  refused  by  the  plaintiff. 
Complainant  further  alleges  that  the  said 
defendant  threatens  to  take  possession  of 
the  said  office  and  that  unless  restrained  by 
an  order  of  the  court  will  take  forcible  pos- 
session of  the  room  occupied  by  plaintiff  as 
the  treasurer's  office  of  said  county,  and  the 
books,  tax  rolls  and  other  paraphernalia 
of  said  office.    He  further  alleges  that  al- 
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though  he,  plaintiff,  Is  in  the  possession  of 
the  office  and  In  the  active  discharge  of  his 
duty,  that  the  defendant  has  brought  no  suit 
by  quo  warranto  or  otherwise,  to  test  tlie 
title  of  said  office  and  that  the  rights  of 
said  plaintiff  and  defendant  have  never  been 
Judicially  determined;  but  defendant  tlireat- 
ens  to  seize  the  said  office,  books,  papers,  etCi, 
by  force.  There  are  many  other  allegations 
in  the  complaint  with  reference  to  the  i>ower 
of  the  Governor  to  remove  plaintiff,  and  the 
insolvency  of  the  defendant,  etc.,  which,  in 
our  view  of  this  case,  it  Is  not  material 
to  set  out  here. 

To  this  complaint  the  defendant  answered, 
setting  TQ>  bis  commission  issued  to  him  by 
the  Governor  of  New  Mexico,  under  the  great 
seal  of  the  Territory,  which  commission  is 
in  words  and  figures  following,  to  wit: 
"Plaintiff's  Exhibit  D:  In  the  Name  and  by 
Authority  of  the  United  States  of  America. 
Miguel  A.  Otero,  Governor  of  the  Territory 
of  New  Mexico,  to  All  to  Whom  These  Pres- 
ents shall  Come — Greeting:  Whereas,  a  va- 
cancy exists  in  the  office  of  treasurer  and 
ex  officio  collector  of  Bernalillo  county.  New 
Mexico:  Know  ye,  that,  reposing  special 
trust  and  confidence  in  the  prudence.  Integri- 
ty and  ability  of  Justo  R.  Armljo,  I  do  hereby 
apiK)int  and  commission  him  as  treasurer 
and  ex  officio  collector  for  Bernalillo  county, 
New  Mexico,  for  the  territoi?  of  New  Mexico. 
The  said  Justo  R.  Armljo  is  therefore  care- 
fully and  diligently  to  discharge  the  duties 
of  said  ofilce  by  doing  and  performiug  all 
manner  of  things  thereunto  l>elonging  in  com- 
pliance with  law;  this  commission  to  con- 
tinue in  force  during  the  term  prescribed  by 
law.  In  testimony  whereof,  I  have  hereunto 
set  my  hand  and  caused  to  be  affixed  the 
great  seal  of  the  territory  of  New  Mexico. 
Done  at  Santa  F6,  this  thirty-first  day  of 
August,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  five,  and  of  the  territory 
fifty-fifth,  and  of  the  Independence  of  the 
United  States  the  one  hundred  and  thirtieth. 
Miguel  A.  Otero.  [Seal.]  By  the  Govenior: 
J.  W.  Reynolds,  Secretary  of  the  Territory 
of  New  Mexico."  Indorsed:  "Filed  in  my 
office  this  September  27,  1005.  W.  E.  Dame, 
Clerk" — ^and  also  setting  up  this  qualification 
to  said  office  as  required  by  law.  The  an- 
swer set  up  numerous  other  matters  which 
are  Immaterial  here  for  the  reason  that  the 
plaintiff  filed  a  demurrer  to  said  answer, 
which  demurrer  was  overruled  by  the  court 
as  to  the  answer,  but  upon  the  theory  that 
a  demurrer  searches  the  entire  record  the 
court  carried  the  same  back  to  the  complaint 
and  sustained  the  deuiuiTer  to  the  complaint 
upon  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  And  the  plaintiff  electing  to  stand 
on  the  complaint,  the  court  rendered  a  final 
Judgment  dismissing  the  cause  wlt^  costs, 
to  which  Judgment  plaintiff  excepts  and  ap- 
peals to  this  ^urt. 


The  qnestlon  before  ns,  then,  Is  whether 
or  not  the  complaint  as  filed  by  the  plaintiff, 
appellant  herein,  states  facts  sufficient  to 
constitute  a  cause  of  acticm  against  the  de- 
fendant The  complaint  sets  out  a  commis- 
sion Issued  by  t^e  Governor  of  New  Mexico, 
under  the  great  seal  of  the  territory,  which 
upon  Its  face  recited  that  a  vacancy  existed 
In  the  office  of  treasurer  and  collector  of 
Bernalillo  county,  and  appointing  thereto 
the  defendant  Justo  R.  Armljo.  In  the  case 
of  Eldodt  V.  Territory,  10  N.  M.  141,  61  Pac. 
105,  this  court  said,  speaking  througb  Crum- 
packer.  Judge:  "Where  one  has  received 
an  appointment  to  a  public  office  from  the 
authority  invested  with  power  to  make  such 
an  appointment,  and  has  duly  qualified  In 
accordance  with  statutory  requirements,  the 
law  will  presume,  in  the  first  Instance,  tliat 
the  appointment  was  legal,  and  that  the  ap- 
pointee Is  the  rightful  Incumbent  of  the  office 
designated  In  the  appointment" — citing  Conk- 
lln  V.  Onnnlngbam,  7  N.  M.  445,  38  Pac.  170. 
It  win  be  seen  that  the  complaint  in  this  case 
sets  out  the  appointment  and  commission  of 
the  defendant  and  his  qualifications  there- 
under. This,  In  our  view,  brings  the  case 
squarely  within  the  rule  laid  down  by  this 
court  In  the  case  of  Territory  v.  Eldodt,  and 
Conklln  v.  Cunningham,  supra.  If  the  com- 
mission of  the  Governor  is  prima  facie  title 
to  any  office  which  the  Governor  is  by  law 
empowered  to  fill,  in  case  a  vacancy  exists, 
then  it  must  appear  that  the  appellant, 
Hubbell,  under  the  allegations  of  his  com- 
plaint, was  not  entitled  to  the  relief  sought, 
for  the  commission  so  reciting  its  prima 
facie  evidence  of  such  vacancy,  and  the  court 
will  not  go  l)ehlnd  its  recitals  in  a  collateral 
proceeding.  If  Armljo  was  the  prima  facie 
treasurer  and  collector  of  Bernalillo  county, 
and  his  right  thereto  can  only  be  questioned 
by  an  action  in  the  nature  of  quo  warranto 
to  test  his  title,  and  such  Is  undoubtedly  the 
doctrine  announced  in  the  two  cases  cited, 
then  It  Is  inconceivable  that  one  who  has 
not  the  prima  facie  right  to  such  office  could 
maintain  a  suit  in  equity  to  enjoin  him  from 
exercising  the  duties  of  said  office  or  from 
obtaining  the  paraphernalia,  books,  papers, 
etc.,  belonging  to  said  office.  Whatever  we 
may  think  of  the  authority  upon  which  the 
cases  of  Territory  v.  Eldodt  and  Conklln  v. 
Cunningham,  are  grounded,  it  Is  neverthe- 
less true  that  the  principles  of  those  cases 
have  become  the  settled  law  of  this  territory 
under  the  decisions  of  this  court,  and  we 
are  loath  to  disturb  them.  While  those  cases 
may  not  be  upheld  by  the  weight  of  authority 
elsewhere,  we  believe  that  the  doctrine  of 
these  decisions  should  be  applied,  and  that 
greater  harm  would  be  done  to  the  Interests 
of  the  public  in  this  territory  by  overruling 
them  than  by  adhering  to  tbem. 

Upon  the  authority  announced  In  those 
two  cases,  the  judgment  of  the  lower  court 
ia  affirmed,  with  costs ;  and  it  Ja  ao  ordered. 
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VIGir.   V.    STROUP. 

(Supreme  Court  of  New  Mexico.    March  2, 
1000.) 

Appeal  from  Dixtrict  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Ablwtt. 

Bill  by  Kslavio  ViKii  against  .Andrew  B. 
Stroup.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Attiriued. 

W.  B.  Childers,  A.  II.  McMllle,  and  E.  W. 
Dobson,  for  appellant.  Neill  B.  Field,  for 
appellee. 

PER  CURIAM.  For  the  reason  stated  In 
Frank  .A..  Hubbell  r.  Justo  Armijo  (decided  at 
this  temi)  85  Pac.  1040.  the  Judgment  of  the 
lower  court  will  be  affirmed;  and  it  is  so  or- 
dered. 


BIG  HORN  LUMBER  CO.  v.  DAVIS  et  al. 
(Supreme  Court  of  \V.voming.    June  12,  ISKMi.) 

1.  Mechanics'   Liens— Pboceedinos  to  En- 
FOECE— Pleaoi  no— Estoppel. 

In  a  suit  to  foreclose  a  mechanic's  lien,  an 
answer  alleging  that  defendant  demanded  of 
plaintiff  a  statement  of  tlie  amount  due  for  ma- 
terials, and  was  furnished  a  partial  statement, 
but  not  alleging  that  defendant  was  thereby  mis- 
led to  her  injury,  did  not  present  any  issue  as 
to  whether  plaintiff  was  estopped  to  claim  the 
full  amount  due  him. 

2.  Same— FiNDiNCS— SfFFiciENCY   of   Xoticb 
OF  Claim  of  Lien. 

A  finding  that  a  notice  cin'med  a  lien 
"against  the  said  frame  house  and  t'.ie  land  upon 
which  the  said  house  stood"  implied  that  the 
house  and  land  were  properly  identified  in  the 
notice. 

3.  Writ  op  Ebrob— Disposition  or  Cause — 

REVER.SAL— RENDEBINO   JuOGMENT. 

Where,  on  petition  in  error  in  proceedings 
to  enforce  a  mechanic's  lien,  the  errors  assigned 
are  that  the  findings  of  fact  and  law  are  in- 
sufficient to  supi)ort  the  conclusions  of  law  and 
judgment,  and  that  the  facts  found  entitle  the 
])laintiff  in  error  to  judgment,  on  reversal,  the 
findings  covering  all  the  issues,  the  appellate 
court  will  render  judgment,  and  not  remand  the 
cause  for  a  new  trial. 

FEM.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  S  4381.] 

On  petition   for   rehearing.    Denied. 
For  former  opinion,  see  84  Pac.  900. 

Burgess  &  Kutcher,  for  plaintiff  In  error. 
W.  E.  JIullen  and  S.  P.  Cadle  (W.  S.  Metz 
of  counsel),  for  defendants  in  error. 

On  Rehearing. 

POTTER,  C.  J.  In  the  former  opinion  In 
this  case  (84  Pao.  900),  we  stated  that  It  was 
not  contended  that  the  Inclusion  of  the  No- 
vember items  of  plaintiff's  account  In  a  par- 
tial statement  rendered  to  the  defendant  San- 
ders and  which  was  paid  by  her  as  set  forth 
in  the  opinion  estopped  the  plaintiff  froii 
claiming  a  lieu  for  the  amount  actvmlly  due 
upon  the  account  against  the  contractor, 
Davis.  And  it  was  further  stated  that  It  was 
not  contended  that  an  estoppel  resulted  from 
the  delivery  to  Mrs.  Sanders  by  the  contract- 


or of  his  receipted  bill  which  had  been  ob- 
tained In  exchange  for  his  check  which  bad 
no  value  and  was  never  paid,  but  payment  of 
which  upon  Its  prompt  presentation  had  been 
refused  by  the  bank  upon  whom  it  was 
drawn.  It  is  now  insisted  on  a  i)etlti<m  for 
rehearing  by  counsel  for  Mrs.  Sanders  that 

i  the  question  of  estopi)el  was  in  the  cas«>,  and 
that  counsel  did  not  intend  to  waive  It.  But 
the  argument  upon  that  subject  Is  based  al- 
most entirely  upon  counsel's  understanding 
of  the  evidence.  They  say  that  on  the  trial 
both  parties  Introduced  evidence,  without  ob- 
jection, bearing  directly  upon  the  question  of 
estoppel,  apparently  forgetting  that  no  part 
of  the  evidence  is  in  the  record  before  this 
court.  We  have  only  the  pleadings,  flndinss 
and  judgment  as  the  basis  for  our  cousideni- 
tion  of  the  case,  and,  as  pointed  out  in  the 
former  opinion,  the  pleadings  and  findings  do 
not  establish  an  estoppel  against  the  plaintiff. 
The  answer  of  Mrs.  Sanders  alleged  that  on 
January  10,  1905,  she  demanded  of  plaintiff 
a  statement  of  the  balance  due  on  account  of 
materials  used  in  her  bouse,  and  was  there- 
upon furnished  with  a  statement  of  the 
November  items  (which  had  not  been  includo<l 
in  the  receipted  bill  to  Davis)  and  one  other 
item,  which  she  then  paid.  But  it  does  not 
appear  either  by  allegation  of  the  answer,  or 
in  the  findings,  that  she  was  misled  In  con- 
sequence of  such  partial  statement  to  her  In- 
jury, or  that  she  was  misled  at  all  as  to  the 
actual  facts  and  condition  of  the  account. 
On  the  contrary.  It  appears  from  the  findings 
that  six  days  prior  thereto  Mrs.  Sanders  had 
lieen  notified  that  there  was  $8t».40  due  the 
plaintiff  from  the  contractor  Daris  for  mate- 
rials used  in  her  house,  for  which  the  plain- 
tiff claimed  a  Hen  on  her  property;  and  It 
is  alleged  in  plalntltf's  reply  that  promptly 
on  the  dishonor  of  the  Davis  check,  the  plain- 
tiff informed  Mrs.  Sanders  of  such  dishonor, 
and  that  they  would  look  to  her  proi>erty  for 
payment  of  the  Davis  account  It  will  hard- 
ly be  contended  that  the  circumstances  of  the 
check  and  receipted  bill  amounted  to  a  pay- 
ment of  the  account  In  fact;  and  as  there  i» 
neither  allegation  nor  finding  that  Mrs. 
Sanders  was  misled  by  reason  of  the  receipted 
bill,  as  well  as  no  allegation  or  finding  that 
she  paid  anything  to  the  contractor  In  con- 
sequence thereof,  or  at  all,  and  absolutely 
nothing  in  this  record  to  show  or  even  Indi- 
cate that  she  lost  any  remedy,  or  suffered 
any  injury,  by  reason  of  any  of  the  facts 
set  out  In  the  answer,  or  embraced  in  the 
findings,  in  connection  with  either  receipted 
bill,  there  is  no  ground  upon  which  to  hold 
the  plaintiff  estopped  from  claiming  or  en- 
forcing Its  Hen.  The  answer  did  not,  in  our 
opinion,   state  sufficient  facts  to  constitute 

'  an  estoppel ;  and  If  It  be  conceded  that  It  was 
unnecessary  to  plead  it,  and  that  the  facts 
might  have  been  shown  which  would  amouuf 
to  an  estoppel  under  the  issues  as  framed  by 
the  pleadings,  the  record  fails  to  disclose  any 
such  showing;  and  In  the  absence  of  the  evi- 
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dence,  or  of  any  finding  of  facts  sufficient  to 
constltnte  an  estoppel  on  account  of  tlie  cir- 
cumstances above  mentioned,  we  are  not  at 
lll)erty  to  assume  that  estoppel  was  proven, 
or  that  the  court  failed  to  pass  upon  the  evi- 
dence in  that  respect.  We  cannot  a(n*ee 
with  counsel  for  defendant  in  error  that  the 
lien  notice  as  shown  by  the  findings  was  in- 
sufficient to  support  the  lien.  The  findings 
In  that  respect  are  quoted  in  the  former  opin- 
ion, and,  in  our  opinion,  show  a  sufficient 
notice.  The  court  found  that  the  notice  claim- 
«d  a  lien  "against  the  said  frame  house  and 
the  land  upon  which  the  said  house  stood," 
which  finding  Implies  that  the  house  and  land 
were  properly  identified  In  the  notice. 

We  perceive  no  reason  for  receding  from 
onr  view  that  the  findings  clearly  show  that 
the  November  Items  were  charged  to  the 
contractor  upon  his  running  account  for  ma- 
terials furnished  for  the  Sanders  house,  and 
that  they  were  sold  and  delivered  to  the  con- 
tractor for  that  purpose.  There  is  nothing 
In  the  pleadings  properly  construed  admit- 
ting a  different  state  of  facts,  nor  do  we  think 
that  the  findings  insufficiently  cover  the  is- 
sues tendered  by  the  pleadings.  We  conceive 
it  to  be  unnecessary  to  attempt  to  draw  an  In- 
ference from  the  pleadings  as  to  the  reason 
for  Mrs.  Sanders'  payment  of  the  November 
items  and  one  other  included  in  the  statement 
furnished  her  January  19,  1905.  We  do  not 
intend  to  attribute  any  improper  motive  to 
her  in  that  respect,  nor  do  we  understand 
that  there  is  any  ground  for  so  doing.  It  is 
left  unexplained  on  the  record  here.  It  may 
be  possible  that  at  the  time  slie  believed  it 
competent  for  her  to  rely  upon  the  receipted 
bill  for  all  the  other  items,  and  that  she 
might  be  obliged  to  pa.v  the  Items  not  IncliKled 
therein;  or  she  migiit  have  understood  that 
she  alone  was  responsible  for  the  unincluded 
items,  but  the  court,  however,  found  dif- 
ferently as  to  that  matter. 

It  is  suggested  that  instead  of  directing  a 
judgment  upon  the  findings  of  fact  in  accord- 
ance with  our  views  of  the  law,  the  case 
should  lie  remanded  for  new  trial.  If  the 
record  authorized  such  a  course  we  would 
be  willing  enough  to  adopt  the  suggestion. 
But  it  does  not.  Counsel  are  mistaken  in 
the  assumption  that  plaintiff  in  error  has  ask- 
ed mei'eiy  for  the  reversal  of  the  order  over- 
ruling its  motion  for  new  trial.  The  petition 
In  error  prays  for  a  reversal  and  vacation 
of  the  judgment  as  between  the  plaintiff  and 
the  defendant  Sanders,  and  for  judgment  in 
its  favor  against  Mrs,  Sanders.  The  overrul- 
ing of  a  motion  for  new  trial  is  not  assigned 
as  error,  nor  is  such  a  motion  mentioned  in 
tlie  petition  In  error.  The  errors  assigned 
are  that  tlie  findings  of  fact  are  wholl.v  in- 
sufficient to  support  the  judgment  in  favor 
of  defendant  Sanders ;  that  they  do  not  sup- 
I>ort  or  warrant  tlie  conclusions  of  law  niim- 
l)ered  1  and  2  i  that  said  conclusions  of  law 
are  erroneous  as  based  upon  the  facts  found; 
that  the  judgment  in  favor  of  defendant  San- 


ders is  not  supported  by  the  conclusions  of 
law;  that  such  judgment  is  contrary  to  law, 
as  based  upon  the  findings  of  fact;  and  that 
the  facts  found  entitle  tiie  plaintiff  to  judg- 
ment against  said  defendant.  We  are  not 
permitted  ui»n  tiie  record  to  question  the 
findings  of  fact;  they  seem  to  us  to  cover 
the  issues  presented  by  the  pleadings,  and  uo 
ground  tiierefore  Is  perceived  for  remanding 
the  cause  for  a  new  trial. 
Rehearing  will  be  denied. 

BEARD  and  SOOTT,  JJ.,  concur. 


LEWIS  V.  ENGLAND. 
(Supreme  Court  of  Wyoming.    June  12,  lOOC.) 
Costs— Wbit  of  Ebbob— Tbanscbipt  of  Evi- 

DENCB 

TTn<ler  Rev.  St.  1899,  $  42(>6,  providing  that 
when  a  judRment  is  reverse<l  tiie  plaintiff  in  error 
shall  recover  Jiis  coasts,  and  tliat  there  shall  be  tax- 
ed as  part  of  the  co^ts  the  cost  of  making  the  tran- 
script of  evidence  in  the  case,  where  tlie  evidence 
in  an  action  was  taken  biefore  a  special  master 
commissioner,  and  lie  transcribed  all  the  evi- 
dence, and  costs  were  taxed  therefor  in  the 
court  below,  and  no  further  transcript  was 
made,  the  plaintiff  in  error  is  not  entitled  to 
costs  for  the  making  of  the  transcript. 

On  motion  to  retax  costs.    Denied. 
For  former  opinion,  see  82  Pac.  869. 

rOTTER,  C.  J.  The  Judgment  of  the  dis- 
trict court  in  this  cause  was  reversed  on  er- 
ror, and  remanded  for  new  trial.  82  Pac. 
8<i9.  Counsel  for  plaintiff  in  error  has  filed  a 
motion  for  the  retaxation  of  costs  In  this 
conrt,  by  which  it  is  sought  to  have  taxed  as 
costs,  in  favor  of  the  plaintiff  in  error,  the 
cost  of  making  a  transcript  of  the  evidence 
in  the  case,  pui-suant  to  the  provisions  of  sec- 
tion 4266.  Revised  Statutes  of  1899.  That 
section  provides  that  when  a  judgment  or 
final  order  is  reversed  the  plaintiff  in  error 
shall  recover  his  co8t.s,  and  that  there  shall 
be  tiixed  as  a  part  of  such  costs  tlie  cost  of 
making  the  transcript  of  tlie  evidence  in  the 
case,  which  is  to  be  computed  at  the  rate  al- 
lowed by  law  for  ranking  such  transcript. 

Our  attention  is  eniied  to  the  fac-t,  which 
was  discioswl  liy  the  record,  that  the  evidence 
in  the  case  liad  been  taken  before  a  special 
master  commissioner,  to  wl»m  the  cause  had 
l>een  refeiTed  for  that  purpo.se,  and  It  is 
shown  by  tlic  affidavit  of  counsel  for  defend- 
ant In  error,  which  is  not  controverted,  that 
the  coniTiiissioner  t(K>k  and  transcribed  all  the 
evidence,  and  that  tlie  cost  thereof  was  paid 
to  such  commissioner  by  the  parties  by  order 
of  tlie  conrt  below,  and  the  same  was  taxed 
as  costs  in  the  case  in  that  conrt.  .\nd  it  does 
not  seem  to  be  disputed  that  such  evidence 
was  transn-ilied  and  retunie<l  to  the  court 
iieiow  before  hearing  and  judgment,  and  that 
at  tlie  time  of  jiulguicnt  the  transcription  of 
the  evidence  was  among  the  papers  filed  in 
tlie  case  as  a  part  of  the  coiniuissioner's  re- 
port.   The  cause  was  heard  and  determined 
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In  the  district  court  upon  the  report  o(  the 
commissioner  In  connection  with  such  evi- 
dence. It  does  not  appear  that  any  subse- 
quent or  other  transcription  of  the  evidence 
was  made  for  incorporation  In  the  bill  of  ex- 
ceptions, but  it  Is  claimed  on  the  contrary 
that  all  the  costs  of  the  transcript  appearing 
in  the  bill  were  Included  in  the  commis- 
sioner's charges,  and,  there  being  no  different 
showing,  we  think  it  is  fairly  deducible  from 
the  record  that  the  transcript  of  the  evidence 
contained  in  the  bill  of  exceptions  Is  that 
which  was  made  and  filed  with  the  district 
court  by  the  commissioner. 

The  object  of  the  provision  contained  in 
section  4266,  as  to  the  cost  of  mailing  a  tran- 
script of  the  evidence,  is,  In  our  opinion,  the 
securing  to  a  plaintiff  in  error  In  case  of  re- 
versal his  costs  incurred,  in  the  respect  stated, 
in  making  up  a  record  for  a  review  in  this 
court  of  the  Judgment  or  final  order  com- 
plained of.  The  cost  of  transcribing  the  evi- 
dence will  usually  be  incurred  in  the  prepara- 
tion of  the  bill  of  exceptions,  as  the  statute 
now  provides  that  the  original  papers,  neces- 
sarily Inclusive  of  the  bill  if  there  be  such  a 
paper  in  the  case,  shall  be  sent  to  this  court, 
instead  of  a  transcript  thereof;  and  before 
the  enactment  of  the  existing  statute.  It  was 
permissible  to  bring  the  original  bill  here  as 
part  of  the  record  if  so  desired.  And  it  may 
be  said  generally  that,  where  the  fact  is 
made  to  appear  that  the  transcript  of  the  evi- 
dence was  procured  by  the  plaintiff  In  error 
for  the  purpose  of  incorporating  it  In  the  bill 
of  exceptions,  without  which  the  points  raised 
would  not  be  entitled  to  consideration,  and 
the  bill  containing  such  transcript  Is  properly 
brought  into  the  record  in  this  court,  the  cost 
of  making  the  transcript  will  be  taxable  as 
part  of  the  costs,  under  section  4206,  In  the 
case  of  a  reversal  of  the  Judgment,  except  as 
to  such  part  If  any,  of  the  cost  thereof 
which  may  clearly  appear  to  have  been  un- 
necessary. In  this  case,  liowever,  the  plaiu- 
tift  in  error  was  not  put  to  the  expense  of 
obtaining  a  transcript  of  the  evidence  In  or- 
der to  prepare  her  bill  of  exceptions.  It  had 
been  transcrllied  and  filed  as  a  necessary  part 
of  tlie  commissioner's  report,  and  the  expense 
thereof  was  taxed  as  costs  in  the  court  below; 
and  it  Is  claimed  Ijy  counsel  for  defendant  In 
error,  that  the  latter  has  already  paid  one-half 
of  that  ex]iense.  The  cost  of  the  transcript  In 
this  case,  therefore,  does  not  come  within  the 
provisions  of  section  4200,  as  we  understand 
its  ol^Ject  and  meaning.  It  is  within  the  pow- 
er and  province  of  the  district  court  to  make 
the  proper  order  adjusting  the  ultimate  lia- 
bility of  the  parties  for  the  expense  of  the 
transcript,  as  such  expense  was  included  in 
the  commissioner's  charges,  and  properly  so, 
and  Is  entered  as  part  of  the  costs  in  that 
court. 

Upon  the  grounds  stated,  the  motion  to  re- 
tax  costs  will  be  denied. 

BEARD  and  SCOTT,  JJ.,  concur. 


POINTER  V.  JONES. 
(Supreme  Court  of  Wyomine.    June  12.  lOOC.) 

1.  JUBT— RiGirr  TO   Triai,  bt  JrBT— Tbiai. 
Before  Justice  of  tue  Peace— SxATUTOBr 

PB0VI8I0SS. 

Rev.  St.  1899.  {  4375,  providcg  that,  after 
issue  being  joined  in  an  action  before  a  justice 
of  the  peace,  either  party  may  demand  a  trial 
by  a  jury  of  six  persons  on  first  paying  to  the 
justice  the  jury  fees  in  advance.  Section  4370 
provides  that,  whenever  the  justice  shall  l>e 
satisfied  that  a  jury,  after  tieing  out  a  reason- 
able time,  cannot  agree  on  their  verdict,  be  may 
discbarge  them  and  issue  a  new  venire,  unless 
the  parties  consent  that  the  justice  may  render 
judgnient.  Sections  4381,  4382,  provide  that,  if 
the  jury  i)e  unable  to  agree,  proceedings  shall 
be  in  all  respects  as  upon  the  return  of  a  smn- 
mons.  Section  4383  provides  that  when  the 
jury  shall  be  unable  to  agree  on  the  verdict  the 
same  compensation  shall  be  paid  them  by  the 
party  calling  the  jury  as  upon  rendering  a  ver- 
dict. Htld,  that  where  the  jury  at  a  first  trial 
failed  to  a^ree,  or  the  jurors  were  paid  from  a 
sum  deposited  by  the  defendant,  who  had  de- 
manded the  jury,  and  the  defendant  failed  to 
appear  at  the  date  to  which  the  trial  was  ad- 
journed, the  justice  properly  tried  the  cause 
without  impaneling  a  new  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  S  184.] 

2.  Justices   of  the   Peace— Docket — Suffi- 
ciency OF  EnTBT— DiSAOREEilENT  BT  JDRT. 

An  entry  in  the  docket  of  a  justice  of  the 
peace  stating  that  the  jury  returned  a  verdict 
of  disagreement  was  sufficient  to  show  that  the 
justice  was  satisfied  that  the  jury  could  not 
agree  on  their  verdict  after  having  been  out  a 
reasonable  time. 

3.  Same— Review  of  Pboceedirqs— Wbit  of 
Ebkob— Biix  OF  Exceptions. 

Any  error  in  discharging  a  jury  in  a  trial 
before  a  justice  of  the  peace  for  a  disagreement 
could  not  be  considered  on  writ  of  error,  in  the 
absence  of  a  bill  of  excentions  showing  an  ex- 
ception to  the  order. 

4.  Same  —  Docket  —  Natube  op  Plaintiff's 
Demand. 

An  entry  in  the  docket  of  a  justice  of  the 
peace,  referring  to  the  written  petition  of  the 
plaintiff  on  file  in  the  cause,  is  a  suflicient  com- 
pliance with  Rev.  St.  18<J9,  $  4.330,  requiring 
him  to  enter  in  his  docket  a  brief  statement  of 
the  nature  of  plaintiff's  demand  and  the  amount 
claimed. 

5.  Same— Process. 

An  entry  in  a  docket  of  a  justice  of  the 
peace  stating  that  summons  was  issued  direct- 
ing defendant  to_  appear  and  answer  at  a  cer- 
tain time,  stated  in  the  entry,  sufficiently  showed 
the  particular  nature  of  the  process  issued. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  §  454.] 

e.  Same— Appearance. 

The  objection  that  the  docket  of  a  justice 
of  the  peace  does  not  sufticiently  state  the  par- 
ticular nature  of  the  process  issued  in  an  ac- 
tion is  not  available  to  tlie  defendant,  where  he 
appears  and  files  an  answer  without  objecting 
to  the  sttmmons  issued. 

[Ed.  Note. — For  cases  in  point,  see  vol  31, 
Cent.  Dig.  Justices  of  the  Peace,  {  2158.] 

7.  Same— Refebence  to  Answer. 

The  failure  of  a  justice  of  the  peace  to 
make  reference  in  his  docket  to  the  written 
answer  filed  by  defendant,  as  required  by  Rev. 
St.  1899.  I  4.341,  is  not  jurisdictional  error; 
the  answer  having  been  in  fact  filed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Justices  of    the  Peace,  {  455.] 
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S.  Sami!— Appeabarce  or  PAmis. 

An  entry  in  the  docket  of  a  justice  of  the 
peace,  reciting  that  the  case  was  called  at  an 
hour  named,  and,  after  waiting  one  full  boar, 
defendant  come  not,  but  made  default,  and 
plaintiff  appeared  in  person  and  by  attorney, 
was  sufficient  to  show  that  the  plaintiff  ap- 
peared within  the  honr,  as  required  by  Rev.  St. 
IKK),  «  4:{74. 

9.  Same— Wbit  of  Ebbob  —  Uisposition  of 
Causk. 

The  failure  of  the  district  court,  on  af- 
ftnnance  of  a  judgment  of  a  justice  of  the  peace, 
to  order  the  clerk  to  certify  the  decision  to  the 
justice  or  to  award  execution  out  of  the  district; 
court,  ns  reiiuired  by  Kev.  St.  189!),  $  4271,  docs 
not  vitiate  the  judement  of  affirmance. 

Error  to  District  Court,  Sheridan  County; 
Carroll  II.  Pamieleo,  Judge. 

Action  by  It.  D.  Jouos  against  Charles 
VT,  Pointer.  From  a  judgment  in  favor  of 
plaintiff,  defendant  brings  error.    Affirmed. 

M.  B.  Camplin,  for  plaintiff  in  error.  Bur- 
gess &  Kutcher,  for  defendant  in  error, 

POTTER,  C.  J.  This  action  was  original- 
ly brought  before  a  justice  of  the  peace  in 
Sheridan  county  by  R.  D.  Jones  agaiu.st  Chas. 
W.  Pointer,  and  a  judgment  was  rendered 
in  favor  of  the  plaintiff.  For  the  purpose  of 
obtaining  a  review  of  the  Judgment  the  de- 
fendant filed  a  petition  in  error  in  the  dis- 
trict rourt  sitting  within  nud  for  said  coun- 
ty, and  that  court,  upon  a  hearing,  affirmed 
the  judgment.  From  that  judgmeut  of  af- 
firmance, the  cause  is  brought  to  this  court 
on  error. 

A  final  judgment  of  a  justice  of  the  peace 
may  be  taken  to  the  district  court  of  tlie 
county  either  by  apiieal  or  by  proceedings  In 
error.  Rev.  St.  ISO!),  §  4307.  And  in  all 
cases  tried  by  or  without  a  jury  before  a 
Justice  of  the  peace  either  party  may  except 
to  the  opinion  of  the  justice  npon  any  ques- 
tion of  law  arising  during  the  trial  of  the 
cause;  and  when  either  party  shall  allege 
such  exception,  the  Justice  Is  required  to 
sign  and  seal  a  bill  containing  such  excep- 
tions. If  truly  alleged,  with  the  point  decided 
so  that  the  same  may  be  ninde  part  of  the 
record  In  the  cause.  Rev.  St.  1899,  f  4384. 
There  Is  no  bill  of  exceptions  In  the  record, 
nor  does  It  appear  that  any  exception  was 
taken  to  any  ruling  of  the  Justice  of  the 
peace.  Ilence,  the  petition  In  error  filed  in 
the  district  court  did  not  present  for  consid- 
eration any  ruling  or  decision  of  the  Justice 
to  which,  as  a  condition  precedent  to  Its 
review  on  error,  an  exception  duly  preserred 
by  bill  would  be  required.  But  the  plaintiff 
in  error  challeuged  by  his  petition  in  error 
the  judgmeut  rendered  by  the  justice  upon 
the  ground,  among  others,  that  it  was  ren- 
dered without  jurisdiction,  ns  shown  upon  the 
face  of  the  record.  And  we  are  not  prepared 
to  bold  that  snob  an  objection  apparent  upon 
the  record  may  not  be  iiresented  by  petition 
In  error  without  a  bill  of  exceptions,  or  that 
error,  If  any,  manifest  ui>on  the  face  of  the 
judgment  of  a  Justice  of  the  ijciice,  is  not  re- 
viewable on  petition  in  error  without  a  bill 


or  even  in  the  absence  of  an  exception  to  the 
judgment  Without  specifically  deciding  that 
question.  It  may  be  conceded  for  the  purposes 
of  this  case  tliat  an  error  of  the  cliaracter 
mentioned  is  reviewable  in  the  district  court 
on  error  without  a  bill;  for  we  are  convinced 
that  the  record  discloses  no  error,  jurisdic- 
tional or  otherwise. 

The  docket  of  the  justice  discloses  the  fol- 
lowing particulars.  October  3,  1904,  tho 
plaintiff,  by  his  attorney,  filed  a  i)etitlon 
setting  forth  bis  cause  of  action  against  the 
defendant,  and  summons  was  issued  forth- 
with and  placed  in  the  hands  of  the  sheriff 
for  service,  directing  the  defendant  to  appear 
and  answer  October  7,  1904,  at  2  o'clock 
p.  m.  October  4,  1804,  summons  was  return- 
ed l)y  the  sheriff,  properly  Indorsed,  and 
filed,  showhig  due  service  upon  the  defendant 
on  October  3,  1904,  at  4:40  p.  m.  October  7, 
1004,  at  2  o'clock  p.  m.,  the  cause  was  called, 
ail  parties  being  present,  and  the  cause  was 
continued  to  October  8,  1904,  at  9:30  a.  m., 
on  motion  of  the  defendant,  with  the  consent 
of  the  plaintiff.  October  8,  1004,  at  9:30  a. 
m.,  the  cause  was  called,  all  parties  being 
present,  and  defendant  made  application 
for  Jury  and  deposited  $6  cash  for  same. 
The  docket  then  recites  the  drawing,  im- 
l>aneling,  and  swearing  of  the  jury,  and  that  At 
3  o'clock  p.  m.  of  the  same  day  the  case  was 
called  for  trial,  all  parties  being  present  and 
represented  i>y  attorneys;  that  witnesses  were 
examined,  the  cause  argued  to  the  jury  by 
the  attorneys  for  the  respective  parties  at 
the  close  of  the  testimony,  and  submitted  to 
the  Jury  for  a  verdict,  whereupon  a  bailiff 
was  sworn  to  take  charge  of  the  jury;  and 
that,  "after  being  out  about  three  hours  the 
Jury  returned  a  verdict  of  disagreement, 
which  was  accepted  by  the  court,  and  the 
Jurors  given  $1  each  and  discharged.  This 
case  is  now  set  for  trial  by  agreement  on 
October  31, 1904,  at  10  o'clock  In  the  forenoon 
at  this  office."  An  entry  appears  In  the  dock- 
et as  follows:  "Oct  31,  1004.  10  o'clock  a. 
m.  Case  called.  After  waiting  one  full 
hour,  defendant  came  not,  but  made  default 
Plaintiff  appeared  in  person  and  attorney, 
Chos.  A.  Kutcher.  R.  D.  Jones  duly  sworn  to 
tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  and  testified  in  bis  own  l)chalf. 
From  the  evidence  the  court  finds  that  the 
plaintiff,  R.  D.  Jones,  has  sustained  damages 
at  the  bands  of  Chas.  W.  Pointer,  defendant, 
equal  to  the  sum  of  $19.5.  It  is  now  therefore 
ordered  and  adjudged  by  tUs  court  that  the 
plaintiff,  R.  D.  Jones,  liave  and  recover  from 
defendant,  Chas.  W.  Pointer,  the  sum  of  $195, 
together  with  the  costs  of  this  action,  herein 
taxed  at  $25.85."  Among  the  papers  In  the  case 
returned  by  the  justice  to  the  district  court 
appears  a  verified  petition  of  the  plaintiff  In 
writing,  filed  iu  the  office  of  the  justice  Octo- 
ber 3,  1904,  a  written  and  verified  answer 
filed  by  the  defendant  with  the  justice  Octo- 
ber 8,  1904,  and  plaintiff's  reply  in  writing 
filed  with  the  justice  on  the  same  day.    The 
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petition  shows  that  the  action  was  brought 
to  recover  damages  In  the  sum  of  $195  for 
persoual  injuries  Inflicted  npon  the  plalntlft 
by  tlie  defendant  The  answer  contains  a 
genera]  denial,  and  a  separate  defense  al- 
leging that  as  to  the  matters  charged  against 
the  defendant  in  the  petition  he  acted  in 
self-defense,  and  was  Justified  in  the  acts 
charged.  The  reply  denies  generally  the  al- 
legations of  the  special  defense  set  up  in 
the  answer. 

Upon  the  facts  appearing  by  the  record 
as  aforesaid,  it  Is  contended  that,  as  a  Jury 
had  been  demanded  by  the  defendant  and  the 
Jury  fee  deposited,  the  Justice  was  without 
Jurisdiction  to  try  the  cause  without  a  Jury, 
notwithstanding  that  a  Jury  had  once  been 
called  to  try  the  cause  and  had  been  dis- 
charged upon  their  disagreement,  to  whom 
the  deposited  Jury  fee  had  been  paid,  and 
notwithstanding  the  defendant's  failure  to 
appear  at  the  time  set  by  agreement  for  an- 
other trial.  In  the  first  place,  in  respect  to 
this  contention,  we  are  not  clear  that  the 
failure  or  refusal  of  a  Justice  in  any  case 
to  call  a  Jury  upon  a  demand  therefor  would 
be  Jurisdictional  error,  or  that  the  iwlnt 
could  be  raised  on  error  without  first  present- 
ing the  objection  in  some  form  to  the  Jus- 
tice and  preserving  an  exception  to  his  ruling 
thereon.  In  this  case  it  seems  that  the  ques- 
tion was  attempted  to  be  raised  by  a  motion 
to  vacate  the  Judgment,  which  was  filed  with 
the  Justice  more  than  five  months  after  the 
Judgment  was  rendered,  and  after  the  filing 
of  the  petition  in  error  in  the  district  court: 
but  it  does  not  appear  that  the  motion  was 
ever  acted  on  by  the  Justice,  or  even  presented 
to  him  for  consideration,  otherwise  than  by 
Its  mere  filing.  Waiving  the  question  thus 
suggested,  we  are  satisfied  that  the  circum- 
stances disclosed  by  the  record  did  not  en- 
title the  defendant  to  a  trial  by  Jury  on  the 
day  when  the  case  was  finall.v  tried,  and  the 
Judgment  complained  of  rendered. 

It  is  provided  by  section  4376,  Rev.  St 
1899,  that  whenever  the  Justice  shall  be  satis- 
fied that  a  Jury  sworn  in  any  cause  before 
him,  after  having  been  out  a  reasonable  time, 
cannot  agree  on  their  verdict,  he  may  dis- 
charge  them  and  issue  a  new  venire,  unless 
the  parties  consent  that  the  Justice  may  ren- 
der judgment.  Counsel  for  plaintiff  in  error 
relies  upon  that  provision,  and  contends  that 
after  a  Jury  has  been  demanded,  and  the 
Jury  fees  deposited,  the  Justice  is  deprived  of 
power  to  render  Judgment  without  the  verdict 
of  a  Jury,  unless  the  parties  consent  thereto, 
and  that  In  such  case,  where  a  Jury  to 
whom  the  case  has  been  submitted  are  dis- 
diarged  upon  their  disagreement,  the  only 
aufhority  of  the  justice  in  the  premises,  un- 
less tlie  parties  consent  otherwise,  is  to  Issue 
a  venire  for  another  jury,  without  a  renewed 
demnn('>  for  a  Jury  or  the  further  deposit 
of  Jury  fees.  The  section  relied  on  must, 
however,  he  read  and  constnied  in  connection 
with  succ-eediug  sections  of  the  same  chapter. 


In  sections  4381  and  4382  provision  Is  made 
for  granting  a  new  trial  upon  certain  grounds 
after  the  verdict  of  a  jury;  and  the  last 
clause  of  section  4382  reads  as  follows:  "If 
the  new  trial  shall  be  granted,  or  the  Jury 
be  unable  to  agree,  the  proceedings  shall  be 
In  all  respects  as  upon  the  return  of  the  sum- 
mons." Section  4383  is  as  follows:  "Upon 
the  verdict  being  delivered  to  the  Justice, 
and  before  Judgment  being  rendered  thereon, 
each  Juror  shall  be  entitled  to  receive  $1 
which  shall  be  taxed  In  the  cost  bill  against 
the  losing  party.  When  the  jury  shall  be 
unable  to  agree  upon  a  verdict  the  same 
compensation  shall  be  paid  them  by  the  party 
calling  the  Jury,  and  the  same  shall  be  taxed 
In  the  cost  bill  against  the  losing  party." 
Section  4375  which  authorizes  a  jury  trial 
provides  that  after  Issue  be  Joined,  either 
party  may  demand  that  the  action  be  tried 
by  a  Jury  of  six  persons,  on  first  paying  to 
the  Justice  the  Jury  fees  in  advance.  Con- 
struing these  several  provisions  together,  we 
thinlc  it  is  not  diflScnlt  to  arrive  at  a  clear 
understanding  of  their  meaning  and  effect 
It  should  be  remembered  that  Jurors  In  civil 
cases  before  Justices  of  the  peace  are  not 
paid  by  the  county,  as  are  Jurors  in  district 
courts,  and  the  only  provisions  for  the  pay- 
ment of  their  fees  are  those  above  mentioned. 
It  Is  clear  that  the  Jury  fees  required  to  be 
paid  In  advance  to  perfect  the  demand  for  a 
Jury  in  the  Justice's  court  are  the  fees  for 
a  single  Jury,  viz.,  $6.  When  the  Jury  shall 
be  unable  to  agree,  it  is  the  duty  of  the  party 
calling  them  to  pay  their  compensation,  and 
he  may  no  doubt  do  so  without  resort  to  the 
fees  deposited,  allowing  the  latter  to  remain 
with  the  Justice  for  another  Jury;  and  la 
such  case  the  Justice  might  and  probably 
should  summon  another  jury,  unless  the  par- 
ties consent  that  he  may  render  Judgment 
Where,  however,  the  party  calling  the  Jury 
fails  to  pay  them  upon  their  disagreement 
but  allows  the  Justice  to  use  the  deposit  for 
that  purpose,  which  would  clearly  be  his  duty 
in  such  ease,  another  deposit  would  be  neces- 
sary to  require  the  calling  of  another  Jury. 
The  provision  of  section  4382,  that  if  the 
jury  be  unable  to  agree  the  proceedings  shall 
be  in  all  respects  as  upon  the  return  of  the 
summons,  seems  to  contemplate  the  necessity 
of  a  demand  of  another  jury  If  one  be  de- 
sired; though  doubtless  such  a  demand 
should  be  understood  as  made  where  the  par- 
ty himself  pays  the  disagreeing  Jury,  leav- 
ing the  advance  deposit  intact  in  the  hands 
of  the  justice.  In  the  ease  at  bar  it  does  not 
appear  that  the  defendant  paid  the  fees  of 
the  jury  otherwise  than  by  permitting  the 
Justice  to  pay  them  with  the  money  depos- 
!  ited,  nor  is  it  contended  that  he  did  pay  tliei>i 
except  In  that  manner;  and  it  beoinne  tlsc 
duty  of  the  Justice  to  pay  their  fees.  :is  we 
understand  from  the  record  lie  did.  by  u<:iivT 
the  advance  deposit  for  that  purprKse.  .v 
new  demand,  or  at  least  a  ndw  di';  t\.:t  of 
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Jury  fees,  was  necessary  to  entitle  the  defend- 
ant to  another  Jury  trial.  No  such  demand 
or  deposit  having  been  made,  the  Justice  was 
authorized  to  hear  and  determine  the  cause 
without  a  Jury. 

It  Is  next  objected  that  the  docket  entries 
are  Insufflclent  to  show  a  disagreement  of 
the  Jury.  The  entry  Is,  of  course,  Inaccurate 
In  stating  that  the  Jury  returned  a  verdict 
of  disagreement  instead  of  reciting  their 
Inability  to  agree  upon  a  verdict;  but  we 
think  the  meaning  Is  evident,  and  that  the 
entry  Is  sufficient  to  show  that  the  Justice 
was  satisfied  that  the  Jury  could  not  agree 
upon  their  verdict  after  having  been  out  a 
reasonable  time,  and  is  sufficient  to  author- 
I'o  the  Jury's  discharge.  Further  than  that 
any  error  In  discharging  the  Jury  could  not 
b*  considered  In  the  absence  of  a  bill  of  ex- 
ceptions showing  an  exception  to  the  order  at 
the  time. 

It  Is  further  contended  that  the  Judgment 
Is  void  upon  its  face  for  the  reason  that  the 
Justice  failed  to  enter  In  his  docket  "a  brief 
statement  of  the  nature  of  the  plalntlfiF's 
demand,  and  the  anioimt  claimed."  as  re- 
quired by  section  4330,  Rev.  St.  1880; 
and  It  Is  insisted  that  In  consequence  of 
such  failure  the  Jurisdiction  of  the  Justice 
over  the  subject-matter  of  the  action  is  not 
shown.  While  it  Is  true  that  there  Is  no 
specific  statement  In  the  docket  of  the  nature 
and  amount  of  plaintiff's  claim,  there  Is  an 
entry  In  the  following  words  on  the  date  of 
the  commencement  of  the  suit:  "Comes  now 
plaintiff  by  his  attorney,  Chas.  A.  Kutcher, 
and  for  a  cause  of  action  against  defendant 
complains  and  alleges  as  Is  set  forth  by  plain- 
tiff's petition  already  filed  in  the  case."  Con- 
ceding that  the  record  of  the  Justice  should 
show  Jurisdiction,  and  that  a  failure  In  that 
respect  would  authorize  a  reversal  of  the 
Judgment,  it  Is  clearly  sufficient  on  error 
If  the  Jurisdiction  appears  from  the  entire 
record.  And  where,  as  In  this  case,  plalntifl! 
files  a  written  petition  at  the  commencement 
of  the  case,  stating  a  cause  of  action,  and 
claiming  an  amount  within  the  Jurisdiction 
of  the  Justice,  and  such  petition  is  referred 
to  by  an  entry  in  the  docket  as  setting  forth 
the  plaintiff's  causae  of  action  or  demand,  the 
absence  of  a  more  definite  statement  by 
docket  entry  of  the  nature  and  amount  of 
plaintiffs  claim  Is  not  in  our  opinion  ground 
for  reversal.  Straley  v.  Payne,  43  W.  Va. 
185,  27  S.  E.  359 ;  Missemer  v.  Trout,  17  Pa. 
Co.  Ct  R.  317;  Coffee  v.  Chippewa  Falls, 
36  Wis.  121;  Balzer  v.  Lasch,  28  Wis.  2li8; 
Campbell  v.  Babbitts,  .53  Wis.  276.  10  N.  W. 
400 ;  Jones  v.  Hunt,  90  Wis.  199,  63  N.  W.  81 ; 
Plank  Road  Co.  v.  Parker,  22  Barb.  (N.  Y.) 
323;  12  Ency.  PI.  &  Pr.  7.5.%  7,")4.  The  pe- 
tition Is  a  part  of  the  record  of  the  case,  and 
It  is  not  perceived  why  it  may  not  be  con- 
sulted to  ascertain  whether  the  case  is  one 
within  the  Jurisdiction  of  the  Justice,  where 


the  Judgment  is  assailed  on  error  for  want 
of  Jurisdiction. 

The  objection  that  the  Justice  did  not 
enter  in  his  docket  the  particular  nature  of 
the  process  issued  Is  not  warranted  by  the 
facts.  An  entry  in  the  docket  states  that 
summons  was  issued  directing  defendant  to 
appear  and  answer  at  a  certain  time  stated 
in  the  entry,  and  a  summons  Is  a  writ  spe- 
cially provided  for  by  the  statute.  But  that 
objection  would  not  in  any  event  be  available 
to  the  plaintiff  in  error,  since  he  appeared  In 
the  action  and  filed  an  answer,  without  ob- 
jecting to  the  summons.  The  failure  of  the 
Justice  to  make  reference  in  his  docket  to 
the  written  answer  filed  by  the  defendant  as 
required  by  section  4341,  Revised  Statutes,  is 
not,  in  our  opinion.  Jurisdictional  error.  The 
answer  was,  in  fact,  filed,  and  returned  as 
one  of  the  papers  in  the  cause. 

It  Is  earnestly  contended  that  the  Judg- 
ment of  the  Justice  is  void  on  the  ground  that 
the  docket  of  such  officer  does  not  show  af- 
firmatively that  the  plaintiff  appeared  at  the 
time  the  cause  was  set  for  the  second  trial, 
or  within  one  hour  thereafter.  The  statute 
provides  that  "If  either  party  shall  fall  to 
appear  within  one  hour  after  the  time  spec- 
ified for  the  return  of  the  process,  or  after 
the  hour  of  adjournment,  the  Justice  shall 
dismiss  the  suit,  or  proceed  to  hear  the  proof 
of  the  party  present,  and  render  judgment 
thereon  accordingly,  as  the  case  may  re- 
quire." Rev.  St.  1899.  S  4374.  As  shown 
above,  In  the  docket  entry  of  Octolier  31, 
1904,  when  the  cause  was  heard  and  Judg- 
ment rendered,  It  is  stated  as  follows:  "Oct. 
31,  1904,  10  o'clock  a.  m.  Case  called.  Af- 
ter waiting  one  full  hour,  defendant  came 
not,  but  made  default.  Plaintiff  appeared  in 
person  and  attorney."  It  Is  argued  that  this 
entry  does  not  show  plaintiff's  appearance 
or  presence  when  the  case  was  called,  or  at 
any  time  within  the  hour  thereafter,  and  that, 
from  all  that  is  stated  in  the  entry,  the 
plaintiff  may  not  have  appeared  until  after 
the  expiration  of  the  hour.  We  do  not  think 
that  the  entry  is  to  be  so  construed.  Docket 
entries  of  a  justice  of  the  peace  are  entitled 
to  receive  a  fair  and  reasonable  construction; 
and,  while  the  entry  In  question  Is  perhaps 
somewhat  obscure.  It  Is,  In  our  opinion,  suf- 
ficient to  show  plaintiff's  presence  at  the 
time  appointed  for  the  trial,  or  at  least  with- 
in the  required  period  thereafter.  Had  the 
entry  as  to  plaintiff's  appearance  immediate- 
ly followed  the  statement  that  the  case  was 
called.  It  seems  to  be  admitted  that  It  would 
have  been  sufficient.  We  think  that  the  pur- 
port and  effect  of  the  entry  as  It  stands  Is 
the  same.  The  statement  that  plaintiff  ap- 
peared, though  following  the  entry  of  defend- 
ant's nonappearance.  Is  to  be  understood  as 
referring  to  the  preceding  entry  that  the  case 
was  called  at  10  o'clock  a.  m.,  rather  than  to 
the  expression  "after  waiting  one  full  hour" 
In  the  clause  stating  defendant's  failure  to 
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appear.  It  is  evident  that  the  Justice  bad 
in  mind  the  provision  of  the  statnte  above 
quoted,  and  his  duty  to  hear  the  proof  of  the 
party  present  at  the  hour  fixed  for  trial,  or 
within  the  time  allowed  by  the  statute,  and, 
in  coonection  with  the  statement  of  the  date 
and  hour  when  the  case  was  called,  the  in- 
tention is  reasonably  clear  to  rec-ord  plain- 
tiff's appearnuec  at  the  appointed  time.  We 
cannot  agree  with  counsel  for  plaintiff  in  er- 
ror that  the  entry  siiows  that  plaintiff  ap- 
peared after  the  justice  had  waited  one  full 
hour.  Construlug  the  docket  entry  fairly 
and  reasonably,  we  think  the  statement  that 
plaintiff  appeared  is  related  to  the  entry 
showing  the  calling  of  the  case.  Had  the 
plaintiff  as  well  as  the  defendant  failed  to 
appear  after  the  justice  had  waited  the  full 
hour,  it  is  reasonable  to  assume  that  it 
would  have  been  so  stated,  instead  of  mere- 
ly entering  the  fact  of  his  appearance.  The 
statement  in  the  cntrj'  that  the  defendant 
made  default  is  inaccurate  except  as  applied 
to  his  nonappearance  on  tlie  date  set  for 
trial.  The  defendant  had  appeared  to  the 
action,  and  filed  an  answer  which  remained 
on  file.  He  was  not  therefore  in  default. 
But  having  failed  to  appear  on  the  adjourned 
day  a  trial  was  authorised  in  his  absence  by 
hearing  the  proof  of  the  plaintiff  who  was 
present. 

An  objection  is  urged  to  the  judgment  of 
affli-mance,  entered  by  the  district  court,  on 
the  ground  that  it  fails  either  to  order  the 
clerk  to  certify  the  decision  to  the  justice,  or 
to  award  execution  out  of  the  district  court, 
as  required  by  section  4271.  Kev.  St.  ISSK). 
That  section  provides  that,  upon  the  affirm- 
ance on  error  in  the  district  court  of  a  judg- 
ment of  a  justice  of  the  peace,  the  district 
court  shall  render  judgment  against  the 
plaintiff  in  error  for  costs  of  the  suit,  and 
award  execution  therefor,  and  thereupon  or- 
der Us  clerk  to  certify  Its  decision  to  the 
justice,  so  tliat  the  judgment  atUruied  may 
be  enforced  as  If  such  proceedings  In  error 
had  not  been  taken,  or  that  such  court  may 
award  execution  to  carry  into  effect  the 
Judgment  of  the  justice  as  if  the  judgment 
had  been  rendered  In  the  district  c-ourt.  In 
the  case  at  bar  the  district  court  affirmed  the 
judgment  of  the  justice  and  rendered  judg- 
ment against  the  plaintiff  in  error  for  cosis. 
It  does  not  appear  tiiut  an  order  was  made 
awarding  execution  out  of  the  district  court 
for  the  collection  of  tlie  judgment  rendered 
against  plaintiff  In  error  by  the  justice,  or 
that  the  clerk  was  ordered  to  certify  the  de- 
cision to  the  justice.  But  it  is  not  perceived 
that  the  failure  of  the  district  court  to  pro- 
vide for  the  lawful  enforcement  of  the  judg- 
ment affirmed  can  be  regarded  as  either 
vitiating  the  Judgment  of  affirmance,  or  as 
prejudicial  to  the  rights  of  the  plaintiff  in 
error  in  the  present  proceeding,  which  is  a 
mere  proceeding  in  error  for  the  review  of 
the  judgment. 

For   the   reasons   above   stated,   the  judg- 


ment of  the  dtetrict  court  affirming  the  Judg- 
ment of  the  justice  of  the  peace  most  be  af- 
firmed. Counsel  for  defendant  in  error  ask 
that  a  reasonable  attorney  fee  be  taxed  as 
part  of  the  costs  against  the  plaintiff  in  er- 
ror as  provided  in  section  4250,  Rev.  St.  1809; 
but  we  think  the  case  should  be  held  witliln 
the  exception  contained  In  that  section,  and, 
as  therein  provided,  our  judgment  will 
certify  that  there  was  reasonable  cause  for 
the  proceeding  in  error. 
Judgment  affirmed. 

BEARD  and  SCOTT,  JJ.,  concur. 


FREKBTTRGII    v.    LAMOCREUX    et    «1. 
(Supreme  Court  of  Wyoming.    June  12,  1906.) 

1.  Specific  Pebfobmance— Decbbb. 

Defendant,  who  wag  the  owner  of  a  cer- 
tain half  lot,  agreed  to  convey  the  same  to 
plaintiff  in  consideration  of  money  and  a  lot 
to  be  selected  by  defendant  from  the  lands  of 
plaintiff.  Defendant  subsequently  conveyed  the 
half  lot  to  a  third  person,  and  in  a  suit  by 
plaintiff  for  specific  performance  it  was  decreed 
that  the  d»ed  to  the  third  person  be  canceled 
and  that  defendant  convey  to  plaintiff.  Held, 
that  the  decree  was  erroneous,  in  that  defendant 
should  have  been  required  to  make  the  selec- 
tion within  a  time  to  be  fixed,  and  upon  the 
selection  being  made  the  decree  should  have 
required  plaintiff  to  convey  the  lot  and  to  pay 
the  money  consideration  provided  for  in  the  con- 
tract. 

2.  Same— ContbactsEnfobceable— Certain- 
ty—Description  OF  Subject- Matteb. 

A  contract  whereby  defendant  agreed  to 
convey  certain  land  to  plaintiff  in  considera- 
tion of  one  lot  of  land  In  a  certain  town,  to  be 
selected  by  defendant  from  the  lands  belong- 
ing to  plaintiff  in  such  town,  was  too  uncer- 
tain and  indefinite,  as  concerned  the  descrip- 
tion of  the  land  to  be  selected,  to  sustain  a  de- 
cree for  specific  performance. 

3.  Appeai.  —  Presumptions  —  Pacts   Not 
Shown  bt  liEcoan. 

Where,  on  appeal  in  a  suit  for  specific  per- 
formance of  a  contract  to  convey  land,  the  evi- 
dence is  not  in  the  record,  it  will  be  assumed 
that  the  proof  was  no  more  specific  as  to  the 
description  of  the  land  in  the  contract  than 
the  description  contained  in  the  petition. 

Error  to  District  Court,  Fremont  County; 
Charles  W.  Brnmel,  Judge 

.\ctiou  by  Jules  IJimoureux  against  Louis 
Poire  and  another.  Decree  In  favor  of  plain- 
tiff, and  defendant  Freeburgb  brings  error. 
Reversed. 

See  81  Pac.  97. 

E.  H.  Fourt  and  N.  E.  Corthe'l.  for  plain- 
tiff in  error.  Gil>son  Clark,  for  defendant 
in  error  Jules  Lamoureux. 


BEARD,  J.  This  action  was  commenced  in 
the  district  court  of  Fremont  county  by 
Jules  Lamoureux,  one  of  the  defendants  in 
error,  against  Louis  Poire  and  the  plaintiff 
In  error,  Philomine  Freeburgb.  to  set  aside 
a  deed  from  Poire  to  Freeburgb  of  the  west 
one-half  of  lot  7  In  block  22  of  the  original 
town  site  of  Lander  in  the  town  of  Lander, 
Fremont  c-ounty,   wyo. ;    and  to  enforce  the 
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gp«ciflc  performance  of  an  alleged  contract 
for  the  conveyance  of  said  property  to  Lamon- 
renx  by  Poire.  The  petition  alleges:  That 
Poire,  being  tbe  owner  of  the  premises  above 
described,  did,  on  the  Ist  day  of  September, 
1885,  make  an  agreement  with  Lamonreux 
whereby  Lamoureux  "promised  In  considera- 
tion of  the  sum  of  five  dollars  and  other  valu- 
able consideration,  to  wit,  one  lot  of  land  In 
said  town  of  Lander,  to  be  selected  by  defend- 
ant Poire  from  tbe  lands  of  plaintiff  in  said 
town  and  to  be  conveyed  to  him  the  said  Louis 
Poire  by  plaintiff,  to  convey  said  real  estate 
and  property  to  plaintiff  Jules  Lamoureux 
by  good  and  sufflclent  warranty  deed."  That 
Lamonreux  went  into  possession  of  the  half 
lot  under  the  contract,  has  ever  since  been 
In  possession  and  has  made  valuable  im- 
prorements  thereon  with  the  knowledge  and 
consent  of  Poire,  and  bas  paid  the  taxes 
thereon.  That  he  has  demanded  a  deed  from 
Poire  for  tbe  property  which  be  has  neglect- 
ed and  refused  to  execute,  and  that  he  bas, 
at  all  times,  been  ready  and  willing  to  per- 
form his  part  of  said  contract.  The  petition 
then  alleges  that  "Poire  fraudulently  pre- 
tends that  he  has  sold  and  conveyed  said 
premises  to  the  defendant,  Phllomine  Free- 
bnrgb,  on  a  valuable  consideration  of  $50; 
but  plaintiff  avers  that  said  defendant  Phllo- 
mine Freeburgh  well  knew  of  all  of  the 
rights  of  plaintiff  In  and  to  said  premises 
before  and  at  the  time  she  received  said  con- 
veyance, and  so  fraudulently  paid  her  money 
thereon,  If  any  was  paid  by  her."  The  prayer 
of  the  petition  Is  that  the  deed  from  Poire 
to  Freeburgh  be  decreed  to  be  void  and  be 
canceled  of  record  and  that  Poire  be  required 
to  convey  the  half  lot  to  Lamoureux.  A 
general  demurrer  to  the  petition  was  over- 
ruled, and  the  defendants  filed  separate 
answers.  Poire  denying  the  contract  and 
alleging  that  Lamoureux  was  in  possession 
under  a  verbal  contract  that  he  might  erect 
a  building  on  the  lot  and  use  it  for  a  period 
not  to  exceed  five  years.  Freeburgh  pleaded 
that  she  was  an  innocent  purchaser.  The 
cause  was  tried  to  the  court,  and  a  decree 
entered  canceling  the  deed  from  Poire  to 
Freeburgh,  and  requiring  Poire  to  convey  to 
Lamoureux.  After  the  decree  was  entered 
Poire  died,  and  the  action  was  revived 
against  the  administrator  of  his  estate.  The 
bill  of  exceptions  having  been  stricken  from 
the  record  (12  Wyo.  41,  73  Pae.  Mn)  the  case 
stands  upon  the  question  of  the  sufficiency  of 
the  petition  to  support  the  decree.  A  num- 
ber of  objections  to  the  sufficiency  of  the 
petition  have  been  presented  by  counsel,  but 
It  will  not  be  necessary  to  consider  all  of 
them. 

It  Is  contended  that  the  decree  Is  unwar- 
ranted and  inequitable  In  that  It  does  not  en- 
force the  whole  contract,  and  does  not  re- 
quire Lamoureux  to  perform  his  part  of 
the  contract.  If  the  contract  Is  such  a  one 
as  a  court  of   equity  should   require  to   be 


specifically  performed  at  all,  the  decree 
should  have  provided  for  Its  performance  In 
its  entirety,  as  nothing  Is  shown  to  render 
Its  enforcement  inequitable  or  impossible. 
"The  decree.  It  bas  been  held,  must  bind  all 
the  parties,  for  a  decree  of  specific  perform- 
ance against  the  defendant  is  erroneous  un- 
less it  requires  of  the  plaintiff  the  perfor- 
mance of  hisshareoftheoblipatlons."  26Enc. 
Law,  65,  and  20  Bnc.  P.  &  P.  490,  and  cases 
cited  in  notes.  The  fact  that  Poire  had 
neglected  to  select  the  lot  was  not  a  good 
reason  why  the  obligations  to  be  performed 
by  plaintiff  should  not  have  been  required. 
Poire  should  have  been  required  to  make  the 
selection  within  a  time  to  be  fixed  by  the 
court,  that  being  a  condition  precedent  to  the 
duty  of  Lamonreux  to  convey,  and  upon  the 
selection  being  made  the  decree  should  have 
required  Lamoureux  to  convey  the  lot  so  se- 
lected to  him;  and  it  should  also  have  required 
Lamonreux  to  pay  the  portion  of  the  consid- 
eration which  he  alleges  in  bis  petition  he 
was  to  pay  in  money.  These  were  at  least 
concurrent  conditions  to  be  compiled  with  by 
Lamoureux  upon  a  conveyance  of  the  half 
lot  to  him  by  Poire.  For  this  reason  alone 
the  decree  as  entered  by  the  district  court  is 
inequitable  and  erroneous. 

So  far  we  have  treated  the  contract  as  one 
that  could  be  required  to  be  specifically  per- 
formed. Counsel  for  the  plaintiff  in  error 
contends  that  this  cannot  be  done  because  the 
lot  of  land  to  be  conveyed  to  Poire  is  not 
described  with  sufficient  certainty  to  be  cap- 
able of  Identification.  We  have  quoted  the 
description  as  contained  in  the  petition  in 
the  first  part  of  this  opinion,  and  it  contains 
nothing  from  which  the  quantity  of  land 
to  be  selected  by  Poire  or  the  dimensions  of 
the  lot  can  be  determined.  It  is  argued, 
however,  that  the  description  as  given  is 
sufficient  because  Poire  had  the  right  under 
the  contract  to  select  the  lot  and  that,  by 
such  selection,  it  would  become  certain;  and 
that  the  rule  that  "that  Is  certain  that  can 
be  made  certain"  applies.  But  the  dlfil- 
culty  here  Is  not  In  applying  a  description 
which  is  sufficiently  definite  to  the  lands  of 
Lamoureux,  but  It  Is  In  the  description  Itself. 
If  the  dimensions  of  the  lot  or  the  quantity 
of  land  to  be  selected  had  been  stated  In  the 
contract,  and  all  that  remained  to  be  done 
to  Identify  the  lot  was  to  apply  the  descrii)- 
tion  to  such  part  of  tbe  lands  of  Lamoureux 
as  Poire  should  select,  that  could  be  done 
and  the  land  to  be  conveyed  definitely  de- 
termined. But  in  this  contract,  as  it  is  stated 
In  the  petition,  the  dimensions  of  the  lot  are 
not  mentioned,  nor  is  reference  made  thei"eln 
to  any  other  fact  from  which  they  can  be 
ascertained.  To  warrant  a  court  of  equity 
in  requiring  the  specific  perforumnce  of  ii 
contract,  the  contract  "must  be  so  certniu 
that  the  court  can  require  to  be  done  the 
specific  thing  agreed  to  be  done."  Godschalk 
V.   Fulmcr,   17C  III.   64,  51   N.  E.  852.    And 
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where  the  contract  Is  for  the  conveyance  of 
Uuul  the  description  "must  be  sufficient  to 
fix  and  comprehend  the  proiwrty  which  is  the 
sul)ject  of  the  transaction,  so  that,  with  the 
assistance  of  external  evidence,  the  descrip- 
tion, without  being  contradicted  or  added  to, 
can  be  connected  with  and  applied  to  the 
very  property  intended  and  to  the  exclusion 
of  all  otlier  property."  Ryan  v.  U.  S.,  130 
L'.  S.  08,  10  Sup.  Ct.  913,  34  L.  Ed.  4-17.  But 
external  evidence  is  inadmissible  for  the 
double  purpose  of  describing  the  laud  and 
then  applying  the  description.  Halsell  v. 
Ueufrow,  14  Okl.  074,  78  Pac.  118,  and  cases 
there  cited.  Tested  by  these  rules  the  de- 
scription contained  in  this  contract  is  too 
uncertain  and  indefinite  to  sustain  a  decree 
for  specific  performance.  Whether  the  con- 
tract as  shown  by  the  evidence  introduced  at 
the  trial  was  more  definite  in  any  particular 
than  the  statement  of  it  contained  in  the 
I)etition  we  cannot  determine  as  the  bill  of 
exceptions  has  been  stricken  from  the  record. 
We  must  assume  that  the  proof  was  no  more 
specific  than  the  statements  of  the  i)etitlou, 
and  cannot,  therefore,  modify  the  decree  as- 
herein  indicated. 

The  Judgment  of  the  district  court  is  re- 
versed and  the  case  remanded  for  such 
proceedings  as  may  be  deemed  proi)er  upon 
the  record.  The  plaintifC  in  error  will  re- 
cover her  costs  in  this  court  with  the  <Hccep- 
tion  of  those  connected  with  the  bill  of  ex- 
ceptions and  the  proceedings  herein  in  the 
striking  of  the  bill  from  the  record.  The 
costs  growing  out  of  the  motion  to  strike  the 
bill  from  the  record  will  be  taxed  to  thf 
plaintiff  in  error. 

Reversed. 

POTTER,  C.  J.,  and  SCOTT,  J.,  concur. 


IIECIIT  V.  SHAFFER  (CAREY.  Intervener.) 
(Supreme  Court  of  WyoniinB.    June  26,  1906.) 

1.  WiTNKssES  —  Competency  —Transaction 
WITH  Deceased  I'ekson. 

One  seekinK  to  establish  a  parol  Kift  causa 
mortis  is  not  competent  to  prove  the  gift  as 
iiKainst  tlip  p.NPcutor  of  tlie  deceased  donor;  Rev. 
St.  ISOn,  «  .SfW.*?.  proliibitinK  a  party  from  testi- 
fying when  the  adverse  party  is  an  executor. 

I  Ed.   Xote. — For  cnscH  in   noint,  see  vol.   550. 
Cent.  Dig.  Witnesses,  §  Col.] 

2.  Gifts— CAf.SA  Mortis— Requi.sttks. 

To  constitute  a  gift  causa  mortis  there 
must  be  a  manifest  intention  of  the  owner  to 
Rive,  a  subject  capable  of  passing  by  delivery, 
and  an  actual  delivery  at  the  time,  in  contem- 
7>lation  of  death. 

I  Ed.  Xote. — For  cases  in  poiut,  see  vol.  24, 
Cent.  Dig.  (iifts,  S  104.] 

3.  Same— Evidence— AoMiasinTLiTT. 

Wliere.  in  a  suit  to  establish  a  parol  gift 
causa  mortis,  a  witness  testified  tliat  the  de- 
ceased donor  had  not  said  anything  to  the  wit- 
ness in  ri'gard  to  the  alleged  gift,  it  was  not 
error  to  exclude  evidence  of  a  conversation  with 
the  donor  with  relation  to  her  intention  to  give 
other  things  to  the  douoe  esijecially  in  view  of 


a  will  of  the  donor  making  a  bequest  to  the 
douce. 

4.  Same— Possession  bt  Donee- Bn-ECT. 

Mere  possession  of  an  alleged  irfft  by  a 
donee  is  not  sufficient  to  establish  a  gift  causa 
mortis,  especially  where  the  donee  had  the  op- 
portunity to  obtain  possession  of  the  property 
both  before  and  after   the  donor's  death. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent.  Dig.  Gifts,  fg  154,  15i.] 

5.  Same— Proof  of  Deuvery— Effect. 

To  constitute  a  gift  causa  mortis  it  must 
appear  that  the  delivery  of  the  gift  by  the  donor 
to  the  donee  was  accompanied  by  an  act  or 
declaration  indicating  that  a  gift  causa  mortis 
was  intended. 

[Ed.  Note. — For  cases  in  point,  see  voL  24. 
Cent.  Dig.  Gifts,  {  109.J 

Error  to  District  Court,  Laramie  Coimty; 
Richard  U.  Scott,  Judge. 

Action  by  i^edricke  Uecbt  against  Annie 
M.  Shaffer,  in  which  John  F.  Carey,  as 
executor  of  Julia  F.  Schweickert,  deceased, 
intervened.  There  wag  a  Judgment  in  favor 
of  defendant  and  luterveuer,  and  plaintiff 
brings  error.    Affirmed. 

Walter  R.  Stoll,  for  plalntifr  In  error. 
Gibson  Clark,  for  defendant  In  error  Carey. 


BEARD,  J.  The  plaintiff  In  error,  Fred- 
rlcke  llecht,  brought  suit  in  the  district  court 
of  Laramie  county  against  one  of  the  defend- 
ants in  error,  Annie  M.  Shaffer,  on  a  promis- 
sory note  payable  to  the  order  of  one  Julia 
F.  Schweickert.  She  alleged  in  her  petition 
that  Mrs.  Schweickert,  the  payee  of  the  note, 
had  transferred  and  delivered  the  note  to  her 
as  a  gift,  and  that  she  thereby  liecame  the 
owner  thereof.  The  defendant  Shaffer  an- 
swered denying  that  the  plaintiff  was  the 
owner  of  the  note  and  alleging  tliat  it  was 
the  property  of  the  estate  of  Julia  F. 
Schweickert,  deceased,  and  tendered  and 
paid  into  court  the  amount  then  due  on  the 
same.  The  defendant  in  error  John  F.  Carey, 
executor  of  the  will  of  Mrs.  Schweickert, 
deceased,  by  leave  of  court  intervened  in  the 
action  and  answered,  denying  the  plaintiff's 
ownership  of  tlie  note  and  alleging  that  it 
was  the  property  of  said  estate.  The  claim 
of  the  plaintiff  is  that  Mrs.  Schweickert  a 
short  time  before  her  death,  made  a  gift 
causa  mortis  of  the  note  to  plaintiff.  The 
cause  was  tried  to  the  court  without  a  Jury, 
and  the  court  found  that  the  note  was  the 
property  of  Mrs.  Schweickert  at  the  time  of 
her  death,  which  was  prior  to  the  time  of  the 
commencement  of  the  action,  and  that  it 
still  belonged  to  her  estate,  and  that  plaintiff 
had  no  interest  or  right  of  ownership  therein, 
and  gave  Judgment  accordingly.  From  this 
Judgment,  plaintiff  brings  error. 

The  note  was  not  indorsed,  and  the  only 
evidence  of  its  delivery  to  plaintiff  by  Mrs. 
Schweickert  was  the  fact  that  it  was  In  the 
l)ossessiun  of  plaintiff.  Upon  the  trial  the 
plaintiff  was  sworn  as  a  witness  In  her  own 
behalf,  and  her  counsel  offered  to  prove  by 
her  that  a  short  time  before  tlie  death  ot 
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Mrs.  Schweickert  and  while  sbe  was  lU, 
which  illness  reenlted  In  her  death,  she 
called  for  a  little  receptacle  which  she  had, 
and  in  which  she  had  some  Jewels,  sonic 
money,  and  the  note  in  question,  and  opened 
it  and  delivered  the  contents  of  the  same 
together  with  the  receptacle  to  plaintiff  as  a 
gift,  saying  at  the  time,  in  substance,  'These 
I  give  to  you,  you  understand.  But  in  case 
I  get  well  again,  then,  of  course,  the  things 
are  mine ;"  that  plaintiff  took  charge  of  the 
receptacle  and  the  articles,  and  from  that 
time  had  the  possession  of  the  same.  Coun- 
sel for  the  executor  objected  to  this  testimony 
and  to  the  plaintiff  testifying  to  anything 
that  took  place  prior  to  the  death  of  Mrs. 
Schwelckert  The  objection  was  sustained, 
and  that  ruling  is  the  chief  ground  relied 
upon  by  plaintiff  In  error  for  a  reversal  of 
the  Judgment  The  objection  to  this  testi- 
mony Is  based  upon  the  following  provisions 
of  our  statutes  (section  3683,  Rev.  St.  189&): 
"A  party  shall  not  testify  when  the  adverse 
party  Is  the  guardian  or  trustee  of  either  a 
deaf  and  dumb  or  an  Insane  person,  or  of  a 
child  of  a  deceased  person,  or  Is  an  executor 
or  administrator,  or  claims  or  defends  as 
heir,  grantee,  assignee,  devisee,  or  legatee  of 
a  deceased  person,  except"  Then  follows 
certain  exceptions,  within  the  letter  of  which 
It  Is  conceded  this  testimony  does  not  come. 
The  section  then  closes  with  the  following 
sentence :  "Xothing  in  this  section  contained 
shall  apply  to  actions  for  causing  death,  or 
actions  or  proceedings  Involving  the  validity 
of  a  deed,  will  or  codicil;  and  when  a  case 
Is  plainly  within  the  reason  and  spirit  of  tiie 
last  three  sections,  though  not  within  the 
strict  letter,  their  principles  shall  be  applied." 
It  is  ui-ged  that,  because  the  law  permits 
a  party  to  testify  in  an  action  involving  the 
validity  of  a  deed  or  will,  the  same  reasons 
exist  for  admitting  his  testimony  in  an  action 
Involving  the  validity  of  a  gift  causa  mortis, 
and  that  this  case  comes  within  the  reason 
and  spirit  of  the  exception.  But  we  think 
there  Is  a  marked  distinction  between  the 
two.  Deeds  and  wills  are  required  to  be 
formally  executed  In  the  presence  of  wit- 
nesses and,  when  their  validity  Is  attached, 
the  Instrument  itself.  In  a  manner,  speaks 
for  the  deceased  grantor,  or  the  testator. 
The  rule  is  that  a  party  shall  not  testify  to 
transactions  which  occurred  between  such 
party  and  a  person  since  deceased  as  against 
the  personal  representative  of  such  deceased 
person.  The  reasons  for  the  rule  are  well 
understood.  The  lips  of  the  one  being  sealed 
by  death,  justice  requires  that  those  of  the 
other  should  be  closed  by  the  law,  as  to  such 
transactions.  To  permit  a  party  to  testify 
Is  the  exception,  and  the  exceptions  are  stat- 
utory and  in  a  measure  arbitrary.  We  have 
been  cited  to  no  case,  nor  have  we  found 
any,  where  a  party,  within  the  letter  of  the 
law  excluding  his  testimony,  has  been  per- 
mitted to  testify  because  within  the  spirit 
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of  the  exception.  In  Hudson  v.  Houser,  Ad- 
ministrator, 123  Ind.  309,  24  N.  E.  243,  it  is 
said:  "We  have  no  recollection  of  any  case 
where  this  court  has  held  that  a  party  Incom- 
petent because  within  the  letter  of  the  stat- 
ute was  competent  within  the  spirit  of  the 
statute;  but  we  have  a  number  of  cases 
where  the  reverse  of  this  has  been  ruled. 
The  reason  for  this  is  well  stated  In  Malady 
v.  McEnary,  30  Ind.  273."  Paddock  v.  Adams 
and  Holly,  Ex'rs,  56  Ohio  St  242,  46  N.  E. 
1068.  There  is  perhaps  no  class  of  cases  where 
the  reason  for  applying  this  rule  is  strong- 
er than  in  cases  of  parol  gifts  causa  mortis. 
No  class  of  cases  affords  better  opportunities 
or  greater  inducements  to  acquire  property 
wrongfully  than  under  such  circumstances  as 
are  claimed  in  this  case.  The  parties  are 
alone,  no  witness  is  present,  and  none  is 
called  to  witness  the  transaction.  To  admit 
the  party  to  testify  to  the  making  of  the  gift 
under  such  circumstances  would  be  to  open 
wide  the  door  for  the  perpetration  of  fraud, 
and  would  amount,  practically,  to  the  abro- 
gation of  the  rule. 

To  constitute  a  valid  gift  causa  mortis 
three  things  must  concur.  There  must  be  a 
clear  and  manifest  Intention  of  the  owner 
to  give,  a  subject  capable  of  passing  by  de- 
livery, and  an  actual  delivery  at  the  time. 
In  contemplation  of  death.  Cutting  v.  Oil- 
man, 41  N.  n.  147 ;  Leyson  v.  Davis,  17  Mont 
220,  42  Pac.  775,  31  L.  B.  A.  429.  In  the 
case  at  bar  the  only  evidence,  aside  from  the 
offered  testimony  of  the  plaintiff,  of  the  in- 
tention of  Mrs.  Schwelckert  to  give  the  note 
In  question  to  plaintiff  Is  contained  In  the 
offered  testimony  of  Anna  Ralston,  a  daugh- 
ter of  plaintiff.  She  was  asked  If  she  had 
any  conversation  with  Mrs.  Schwelckert  at 
any  time  with  relation  to  what  she  Intended 
to  do  when  she  died,  with  any  of  her  prop- 
erty ;  to  which  she  answered :  "Yes."  She 
was  then  asked  to  state  what  she  said.  This 
was  objected  to,  and  the  court  ruled  that 
she  should  answer  If  It  related  to  this  mat- 
ter. She  answered:  "In  regard  to  this 
matter,  she  did  not  say  anything."  Plain- 
tiff then  offered  to  prove  by  this  witness  the 
conversation  with  Mrs.  Schwelckert  with 
relation  to  her  intention  to  give  tUines  to 
plaintiff  upon  her  death.  This  testimony 
was  excluded,  and  we  think  rightly.  The 
witness  had  already  stated  that  there  was 
nothing  said  about  the  matter  in  controversy, 
and  what  may  have  been  said  about  other 
property  was  irrelevant  to  the  issue.  In  ad- 
dition to  tills,  the  will  of  Mrs.  Schwelckert, 
bearing  date  less  than  six  weeks  before  the 
time  this  gift  is  alleged  to  have  been  made, 
was  Introduced  In  evidence,  from  which  It 
appears  that  she  made  bequests  of  certain 
specific  items  of  personal  property  to  plain- 
tiff. The  date  of  the  conversation  is  not 
given  by  the  witness,  but  from  other  state- 
ments in  her  testimony  it  Is  more  than  prob- 
able that  it  was  before  the  will  was  executed. 
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It  Is  also  argued  that  tbe  possession  of  tbe 
note  by  plaintiff  imports  a  delivery  to  her 
by  Mrs.  Sehwelckert  But  we  think  it  Is 
quite  well  settled  that  the  mere  possession  of 
the  subject-matter  of  the  gift  by  the  claiming 
donee  is  not  sufficient  of  Itself  to  establlHr 
a  gift  causa  mortis;  esi>ecially  where,  as  in 
this  ease,  the  claimant  had  the  opportunity 
to  obtain  possession  of  the  property  both 
before  and  after  the  death  of  the  donor.  Nor 
is  deiivei7  alone  sufficient.  It  must  appear 
that  the  delivery  was  accompanied  by  some 
act  or  declaration  clearly  Indicating  that  a 
gift  causa  mortis  was  intended.  Buecker  t. 
Carr,  CO  N.  J.  Eq.  300,  47  Atl.  34;  Podmore 
V.  Dime  Savings  Bank  (Sup.)  CO  N.  Y.  Supp. 
r)33;  14  Enc.  Law  (2d  Ed.)  1030;  20  Cyc. 
1231. 

We  find  no  error  In  the  ruling  of  the 
district  court  In  excluding  the  offered  testi- 
mony of  the  plaintiff,  or  of  the  witness 
Balston.  The  plaintiff  having  failed  to  sus- 
tain the  alleged  gift,  by  sufflcient  evidence, 
the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

POTTER,  C.  J.,  and  CRAIG,  District  Judge, 
concur.  SCOTT,  J.,  having  announced  his 
disqualiflcation  to  sit  in  this  case,  Hon.  DA- 
VID H.  CRAIG,  Judge  of  the  Third  District, 
was  called  in  to  sit  in  his  stead. 


nUGIIES  V.   TERRITORY. 
(Supreme  Court  of  Arizona.    March  30.  190C.) 

1.  Contempt— Criminal  Pbosecution— Stat- 
utory Provisions. 

Pen.  Code,  i  3,  providing  that  after  the 
passage  of  the  Code  no  act  shnli  l)e  criminal 
except  aa  described  in  the  Code,  and  section 
162,  providing  that  foiitempt  of  court  of  cer- 
tain kinds  named  is  a  mJHdemeanor.  but  not 
naming  publication  concerning  a  pending  cause, 
when  construed  in  connection  with  section  11. 
providing  that  the  Code  does  not  affect  any 
power  conferred  by  law  on  an.v  officer  to  inflict 
punisliment  for  contempt,  section  (521,  provid- 
ing that  a  criminal  act  is  not  less  punishalile 
as  a  crime  iiecause  it  is  also  declared  to  be 
punishable  as  a  contempt,  and  Rev.  St.  1001, 
pars.  122.'$,  1237,  giving  distri<-t  courts  original 
and  appellate  jurisdiction,  and  power  in  addi- 
tion to  that  conferred  by  statute  to  proceed 
a<'Cording  to  common  law,  do  not  attempt  to 
abridge  tiie  power  of  the  district  court  to  punisti 
for  criminai  contempt. 

2.  Same— Title  of  Proceedinqs. 

In  a  prosecution  for  criminal  contempt. 
that  the  proceedings  prior  to  the  order  of  at- 
tachrapnt  against  the  defendant  were  not  in 
the  name  of  the  territory  does  not  affect  the 
jurisdiction  of  the  court  to  punish  for  the  con- 
temi)t. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Contempt.  SS  137,  139.] 

3.  Same  —  Petition  —  Allegations    on    In- 
formation AND  Belief. 

In  proceedings  for  tlie  punishment  of  a 
criminal  contempt,  allegations  on  information 
and  iw'Iief  that  the  accused  was  the  proprietor 
and  editor  of  a  paper  and  published  articles  re- 
lating to  pending  causes  were  suUicient  to  put 
the  accused  to  his  denial. 


4.  Same— DenrNBEs— Tktjth  o»  Pubucatiow. 
In  a  prosecution  for  contempt  in  publish- 
ing articles  relating  to  pending  causes,  the  truth 
or  falsity  of  the  statements  made  is  immaterial. 

Appeal  from  District  Court,  Pima  C^ounty; 
before  Justice  John  H.  Campbell. 

L.  C.  Hughes  was  convicted  of  criminal 
contempt.  fYom  a  judgment  Imposing  a 
fine,  and  from  an  order  denying  a  new  trial, 
he  appeals.    AflBrmed. 

Worsley  &  Van  Dyke  and  John  T.  Hughes, 
for  appellant.  E.  S.  Clark,  Atty.  Gen.,  Eu- 
gene S.  Ives,  and  Benton  Dick,  for  the  Terri- 
tory. 

KENT,  C.  J.  The  record  shows  that  it 
was  brought  to  tbe  attention  of  the  court 
below  by  the  verified  petition  of  one  Albert 
Steinfeld,  that  In  connection  with  certain 
proceedings  In  that  court  In  Tucson,  both 
criminal  and  civil,  relating  to  one  Harcourt 
and  one  Bartlett,  tbe  appellant  had  publish- 
ed in  a  newspaper  In  Tucson  belonging  to 
him  four  etlitorial  articles  which  It  was 
claimed  were  in  contempt  of  court,  in  that 
they  tended  to  influence  the  proceedings  in 
said  cases,  and  to  obstruct  justice.  ITpon 
this  petition  an  order  to  show  cause  was 
issued  against  tbe  appellant,  who  appeared 
and  made  answer  admitting  the  pubiicatioD 
of  the  articles,  but  denying  that  they  were 
published  with  intent  to  obstruct  justice. 
Tlie  court  below  heard  evidence  in  the  case, 
and  adjudged  the  appellant  guilty  of  crim- 
inai contempt,  and  Imposed  a  fine. 

It  is  claimed  by  the  appellant  that  the 
district  court  was  without  jurisdiction  in  the 
matter,  and  that  its  judgment  should  there- 
fore be  set  aside.  The  appellant  contends 
that,  even  though  the  rule  Ije  that  the  Leg- 
islature may  not  aln-idge  the  iiower  of  a 
court  created  by  the  Constitution  to  punish 
for  contempt,  the  rule  is  otherwise  where 
the  court  is  the  creature  of  the  Legislature. 
He  contends  that  the  district  court  of  the 
territory  is  a  creature  of  the  Legislature  of 
this  territory,  and  tliat,  therefore,  the  Legis- 
laturo  of  tbe  territory  has  the  right  to 
abridgo  its  power  to  punish  for  contempt 
civil  or  criminal.  He  further  contends  that 
by  section  3  of  the  Penal  Code  the  Legisla- 
ture has  exercised  such  power,  and  that  by 
virtue  of  the  provisions  of  that  section  all 
common-law  offenses  have  been  abolished, 
and  with  them  tbe  Inherent  power  of  the 
court  to  punish  for  contempt,  except  as 
prescril)ed  in  tlie  Civil  and  (Criminal  Code, 
and  tliut,  as  this  offense  is  a  criminal  con- 
tempt, it  can  only  be  punished  as  provided 
in  section  102  of  the  Penal  Code.  These  pro- 
visions of  the  Penal  Code  are  as  follows: 

"Sec.  3.  This  Code  shall  take  effect  at  12 
o'clock,  noon,  on  the  first  day  of  September, 
lUOl.  No  act  or  omission  commenced  after 
12  o'clock,  noon,  of  the  day  on  which  this 
Code  takes  effect  as  a  law.  Is  criminal  or 
punishable,  except  as  prescribed  or  author- 
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ized  by  this  Code,  or  hy  some  of  the  statutes 
which  it  specifles  as  continuing  in  force  and 
us  not  affected  by  its  prorisions,  or  by  some 
ordinance,  municipal,  county,  or  town  regu- 
lation, passed  or  adopted  under  such  stat- 
utes and  in  force  when  this  Code  taliee  effect. 
Any  act  or  omission  occurring  prior  to  that 
time  may  be  enquired  of,  prosecuted  and 
punished  in  the  same  manner  as  if  this 
Code  had  not  been  passed." 

"Sec.  162.  Every  person  guilty  of  any  con- 
tempt of  court  in  either  of  the  following 
kinds  is  guilty  of  a  misdemeanor:  [Then 
follow  eight  subdivKsions  of  the  section, 
specifying  different  offenses,  none  of  which 
include  the  particular  offense  in  question.]" 

We  do  not  need  to  determine  to  what  ex- 
tent, if  at  all,  the  Legislature  may  limit  the 
power  of  a  district  court  of  this  territory  in 
respect  to  its  common-law  and  equity  Juris- 
diction, under  the  powers  conferred  uiH)n  it 
by  our  organic  act ;  or  whether  in  any  event 
the  Legislature  could  take  away  from  such 
court  the  power  inherent  in  it  to  protect  it- 
self by  summary  procedure  from  nets  con- 
stituting a  criminal  contempt,  for  we  do  not 
agree  with  tlie  appellant,  that  the  Legisla- 
ture has  attempted  to  abridge  the  power  of 
the  court  to  punish  for  contempt.  The  cor- 
rectness of  bis  other  premises  need  not, 
therefore,  be  considered.  Section  11  of  the 
Penal  Code  provides:  "This  Code  does  not 
affect  any  power  conferred  by  law  upon  auy 
court  martial,  or  other  military  authority  or 
officer,  to  impose  or  inflict  punishment  upon 
offenders;  nor  any  power  conferred  by  law 
upon  any  public  twdy,  tribunal  or  officer,  to 
impose  or  inflict  punishment  for  a  con- 
tempt" Section  621  of  the  Penal  Code  pro- 
vides :  "A  criminal  act  is  not  the  less  pun- 
ishable as  a  crime  because  it  is  also  declared 
to  be  pnnlsbable  as  a  contempt"  Our  or- 
ganic act  provides  that  the  district  courts 
"sliall  possess  chancery,  as  well  as  common- 
law,  Jurisdiction."  Our  Legislature  has  pro- 
vided, with  respect  to  the  district  courts  in 
our  Civil  Code,  that : 

"In  addition  to  the  Jurisdiction  of  the  dis- 
trict courts,  as  conferred  by  the  Constitu- 
tion and  laws  of  the  United  States,  their 
Jurisdiction  shall  be  of  two  kinds.  First, 
original;  second,  appellate." 

"The  said  district  courts  in  addition  to 
the  powers  conferred  by  statutes,  shall  have 
power  to  proceed  according  to  the  course 
of  the  common  law." 

Rev,  St  Ariz.  IfWl,  pars.  1223,  1237. 

We  think  it  is  clear,  construing  all  the 
provisions  of  our  law  together.  Irresjiectlve 
of  whether  it  had  the  power  so  to  do,  that 
the  Ijegislature  did  not,  by  section  three  of 
the  Penal  Code,  n1>rldge  the  power  of  the 
court  to  punish  for  a  crimtual  contempt; 
and  that  it  had  no  Intention  so  to  do.  Tlie 
provision  of  section  11)2  of  the  Penal  Code 
cannot  be  construed  as  in  any  manner  limit- 
ing the  power  of  tlie  court  to  punish  for  a 


contemp^  It  merely  provides  that  certain 
contempts  are  misdemeanors  and  may  be 
punished  as  such.  In  passing  upon  such  a 
contention  upon  a  similar  statute,  the  Su- 
preme Court  of  Oklahoma  said,  in  language 
which  meets  our  approval:  "This  conten- 
tion is  untenable  for  two  reasons.  In  the 
first  place,  the  language  of  the  statute  it- 
self shows  a  clear  intention  on  the  part  of 
the  LegisUiture  not  to  make  contempts  of 
court  exclusively  punishable  by  prosecutions 
by  indictment  The  act  evinces  no  intention 
on  the  part  of  the  Legislature  to  take  away 
from  the  court  a  power  which  it  already  had 
to  punish  contempts  of  court  In  the  sum- 
mary manner  of  such  proceedings.  The 
Legislature  simply  provided  that  contempts 
of  court  were  also  misdemeanors.  It  de- 
clared that  an  offense  against  the  court,  of  a 
certain  prescribed  kind,  was  also  an  offense 
against  the  public.  This  was  proper  legis- 
lation, and  in  no  way  affected  the  court's 
power  to  punish,  by  the  ordinary  proceed- 
ings, such  contempts.  The  Legislature  un- 
doubtedly intended  that  the  Judge  of  the 
court  wliose  office  was  transgressed,  whose 
dignity  was  offended,  and  whose  integrity 
was  impeached,  should  not  be  the  only 
person  to  determine  whether  such  acts 
siiouid  be  prosecuted.  Such  conduct  is  often 
overlooked  by  the  courts  when  the  acts  are 
a  serious  injury  to  the  public.  The  diffi- 
dence of  courts  to  take  up  for  investigation 
and  punishment  matters  wlUcb  are  aimed, 
not  only  at  the  court  lu  Its  public  capacity, 
but  also  In  its  individuality,  often  permits 
such  transgressions,  as  contempt  of  court 
to  be  overlooked  and  allowed  to  go  unno- 
ticed, by  the  Judges  of  the  courts;  and  the 
public  welfare,  the  morals,  the  good  be- 
havior and  the  proper  consideration  of  a 
community  for  governmental  functions  are 
thereby  often  greatly  injured.  The  Legis- 
lature intended  that  the  public  Itself  might 
also  have  a  right  to  prosecute  these  offenses ; 
not  to  take  away  a  power  which  the  court 
ahready  had  to  punish  the  offender,  but  to 
prescribe  a  means  In  addition  to  that  already 
possessed  for  such  punishment"  Burlce  v. 
Territory.  2  Okl.  409,  37  Pac.  829. 

It  Is  urged  by  tlie  appellant  that  the  court 
below  was  without  Jurisdiction,  t>ecause  the 
proceedings  as  instituted  were  not  in  the 
name  of  the  territory,  but  were  entitled,  "In 
the  matter  of  the  petition  of  Albert  Steinfeld 
for  an  order  declaring  L.  C.  Hughes  guilty 
of  criminal  contempt"  The  record  shows 
that  tlie  proceedings  were  commenced  by  a 
petition  so  entitled,  and  were  carried  on  un- 
der such  title,  through  the  proceedings  until 
the  order  of  attachment  was  issued,  which 
order  and  the  subsequent  Judgment  were  en- 
titled, "The  territory  of  Arizona  against  L. 
C.  Hughes."  In  the  absence  of  statute  or  rule 
of  court,  there  seems  to  be  no  uniform  prac* 
tice  In  the  matter  in  tlie  various  Jurisdictions. 
Generally  the  proceedings,  at  least  after  the 
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attachment  or  order  to  show  cause  has  issued, 
seem  to  be  entitled  in  the  name  of  the  people. 
We  incline  to  the  belief  that  the  better  form 
Is  to  entitle  the  proceedings,  "In  the  Matter 
of  the  Proceedings  against ,  for  Con- 
tempt of  Court,"  rather  than  to  entitle  them 
In  the  name  of  the  territory;  but  the  matte:.' 
of  the  title  of  the  petition  or  of  the  proceed- 
ings in  unimportant,  and  not  one  that  affects 
the  jurisdiction  of  the  court.  The  court  might 
have  instituted  the  proceedings  of  Its  own  mo- 
tion, had  it  had  knowledge  of  them,  without 
any  preliminary  petition  or  other  application. 
"In  the  present  cases  It  was  not  necessary 
that  a  formal  complaint  should  first  have  been 
made  to  the  court.  The  contempt,  if  there 
was  one,  was  not,  strictly  speaking,  commit- 
ted in  the  presence  of  the  court,  but  It  relat- 
ed to  a  trial  then  proceeding  before  the 
court.  In  each  case  a  summons  to  the  plain- 
tiffs in  error  was  issued  by  the  court,  of  Its 
own  motion,  and  without  complaint  made, 
to  show  cause  why  the  corporations  should 
not  be  adjudged  in  contempt  for  publishing 
an  article  dealing  with  a  matter  on  trial  be- 
fore the  court.  When  It  comes  in  any  man- 
ner to  the  knowledge  of  the  presiding  justice 
of  a  court  that  articles  are  published  In  a 
newspaper  circulated  in  the  place  where  the 
court  is  held  which  are  calculated  to  prevent 
a  fair  trial  of  a  cause  then  on  trial  before 
the  court,  the  court  of  its  own  motion,  can 
institute  proceedings  for  contempt.  Such  a 
power  in  the  court  is  necessary  for  its  own 
I)rotectlon  against  an  improper  interference 
with  the  due  administration  of  Justice,  and 
it  Is  not  dependent  upon  the  complaint  of  any 
of  the  parties  Utignut.  If  the  publication 
amounts  to  a  contempt  of  court,  because  it 
interferes  with  the  due  administration  of 
justice  In  a  cause  before  the  court,  the  con- 
tempt is  analogous  to  a  contempt  committed 
In  the  presence  of  the  court."  Telegram  Co. 
V.  Commonwealth,  172  Mass.  294,  52  N.  E. 
445,  44  L.  R.  A.  150,  70  Am.  St  Rep.  280. 
The  minute  entries  In  the  case  show  that 
xipon  the  filing  of  the  petition  an  order  to 
show  cause  why  an  attachment  should  not 
issue  was  served  on  the  appellant.  To  this 
the  appellant  filed  an  answer.  A  hearing  was 
had,  evidence  taken,  and  judgment  rendered. 
The  appellant's  rights  were  fully  protected, 
and  the  defect  In  the  form  and  title  of  the 
proceeding.  If  It  existed,  since  it  in  nowise 
affected  the  substantial  rights  of  the  appel- 
lant, is  to  be  disregarded. 

It  is  further  urged  that  the  petition  was  In- 
sufficient, since  It  alleged  certain  matters  on 
information  and  belief,  such  as  that  the  ap- 
l>ellant  was  the  proprietor  and  editor  of  the 
paper  and  published  the  articles  in  question. 
These  matters  were  not  denied  by  the  appel- 
lant, and  such  an  allegation  was  sufficient 
to  put  the  defendant  to  his  denial.  Rapalje 
on  Contempt,  g  94. 

It  Is  further  claimed  that  the  court  erred 
In  not  allowing  the  appellant  to  prove  the 


truth  of  the  statements  made  In  the  articles 
published  by  him.  The  trial  court  was  clear- 
ly right  in  refusing  to  hear  evidence  as  to  the 
truth  of  the  statements  made  as  to  Harcourt 
and  Bartlett.  The  gravamen  of  the  charge 
was  not  the  alleged  false  character  of  the 
publications,  or  that  the  statements  made  as 
to  these  persons  were  false,  but  was  the 
publication  of  articles  tending  to  prejudice 
the  public  and  the  members  of  the  jury,  and 
thereby  to  influence  the  result  of  the  pend- 
ing trials.  The  truth  or  the  falsity  of  the 
statements  contained  in  the  articles  was  im- 
material. Whether  true  or  false,  the  court 
found  their  tendency  was  to  prejudice  and  in- 
fluence the  public  and  the  jury,  and  the  result 
of  the  trial,  and  thus  obstruct  justice.  The 
publication  was,  therefore,  a  contempt  of 
court.  Irrespective  of  the  truth  or  falsity  of 
the  statements  contained  In  the  articles.  It 
would  seem  almost  superfluous  to  point  out 
why.  In  the  furtherance  of  justice,  news- 
papers must  refrain  from  the  publication  of 
articles  intended  or  calculated  to  Influence  a 
court  or  jury  in  the  determination  of  a  cause 
pending  before  them.  It  is  not  a  question 
of  abridging  the  freedom  of  the  press,  but 
one  of  restraining  and  controlling  a  license, 
happily  but  seldom  indulged  In,  which  car- 
ries such  newspapers  beyond  the  bounds  of 
propriety,  in  an  endeavor  improijerly  to  use 
their  great  power  to  influence  judicial  ac- 
tion. The  reason  why  restraint  must  be  put 
upon  them  to  prevent  such  abuse  of  i)Ower 
Is  apparent,  and  is  well  stated  by  the  Su- 
preme Court  of  Colorado:  "Parties  have  a 
constitutional  right  to  have  their  causes  tried 
fairly  in  court,  by  an  impartial  tribunal,  un- 
influenced by  newspaper  dictation  or  iwpular 
clamor.  What  would  become  of  this  ri^t 
if  the  press  may  use  language  in  reference 
to  a  pending  cause  calculated  to  intimi- 
date or  unduly  Influence  and  control  judi- 
cial action?  Days  and  sometimes  weeks, 
are  spent  In  the  endeavor  to  secure  an  Ira- 
partial  jury  for  the  trial  of  a  case;  and. 
when  selected,  it  Is  Incumbent  upon  the  court 
to  exercise  the  utmost  care  in  excluding  evi- 
dence of  matters  foreign  to  the  issues  in- 
volved, so  that  the  minds  of  the  jurors  may 
not  perchance  be  unduly  biased  or  prejudiced 
In  reference  either  to  the  litigants  or  to  the 
matters  upon  trial.  But  if  an  editor,  a  liti- 
gant, or  those  in  sympathy  with  him,  should 
be  permitted,  through  the  medium  of  the 
press,  by  promises  or  threats.  Invective,  sar- 
casm, or  denunciation,  to  influence  the  re- 
sult of  the  trial,  all  the  care  taken  in  the 
sele<-tion  of  the  jury,  as  well  as  the  precau- 
tion used  to  confine  their  attention  at  the 
trial  solely  to  the  issues  Involved,  will  have 
been  expended  In  vain."  Cooper  v.  People 
(Colo.)  22  Pac.  790,  6  1..  R.  A.  4.10. 

The  court  below  found  as  a  fact  that  the 
appellant  was  guilty  of  criminal  contempt 
of  court  in  knowingly  having  published  the 
articles  in  question,  and  that  such  publica- 
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tlon  '<va8  ia  Interference  with,  and  an  Ob- 
struction of.  Justice.  We  are  not  at  liberty 
to  review  on  this  appeal,  the  facta  so  found, 
or  tbe  decision  of  the  lower  court  upon  that 
Issne.  Upon  the  questions  of  law  presented, 
we  are  of  tbe  opinion  that  tbe  court,  having 
jnrisdiction  of  tbe  person  of  tbe  appellant 
and  of  tbe  subject-matter  of  tbe  proceed- 
ing, bad  Jurisdiction  to  determine  tbe  matter, 
and  to  enter  tbe  Judgment;  and  that  tbe 
record  presents  no  reversible  error.  We 
think  It  proper  to  point  ont  ttiat,  inasmuch 
as  the  question  of  tbe  right  of  the  appellant 
to  review  by  appeal  a  determination  of  tbe 
district  court  in  proceedings  for  contempt 
has  not  been  raised,  we  have  not  passed  upon 
Rucb  question,  but  have  considered  tbe  mat- 
ters presented  as  if  such  method  of  review 
were  available  to  the  appellant 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 


(10  Arix.  94) 

THORPE  y.  CLANTON  et  aU 
(Sopreme  Court  of  Arizona.    March  30,  1906.) 

1.  DEnlCATION    —    SAI.B    WITH    RBTEBERCB    TO 

Plat— BsTOPPEi.. 

Where  the  owner  of  land  sells  lots  or  blocks 
according  to  a  description  given  in  a  plat,  he  is 
estopped  from  revoking  the  dedication  of  tbe 
streets  and  alleys  shown  on  the  plat. 

fBd.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Dedication,  K  34-47.) 

2.  Hiohwatb—Obstkuction— Injunction. 

Purchasers  of  lots  sold  with  reference  to  a 
plat  showing  certain  streets  are  not  entitled  to 
enjoin  the  closing  of  streets  by  the  owner  of 
the  land,  In  the  absence  of  a  showing  that  they 
would  be  specially  injured  by  such  action. 

S.    SAMB— FlNDINOS. 

In  an  action  by  persons  who  purchased  lots 
with  reference  to  a  plat  showing  certain  streets 
to  enjoin  tbe  owner  from  obstructing  the  streets, 
a  finding  that  tbe  plaintiffs  have  a  mutual  in- 
terest in  the  common  use  of  the  streets  of  tbe 
town  site,  and  as  inhabitants  of  tbe  town  site 
are  interested  in  keeping  them  open,  is  not 
sufficient  to  authorise  a  judgment  enjoining  the 
owner  from  obstructing  tbe  street,  since  it  does 
not  show  that  the  plaintiffs  would  suffer  any 
special  injury. 

Appeal  from  District  Court,  Maricopa 
County;    before  Chief  Justice  Kent. 

Action  by  T.  N.  Clanton  and  others  against 
James  R.  Thorpe.  From  a  Judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

C.  F.  AInsworth,  for  appellant  Street  & 
Alexander,  for  appellees. 

RTX)AN,  J.  T.  N.  Clanton  and  five  other 
persons,  owners  of  lots  in  a  town  site  known 
as  Sidney,  situated  In  Maricopa  county, 
brought  suit  in  tbe  district  court  of  said 
county  against  James  R.  Thorpe,  tbe  owner 
of  certain  lots  in  said  town  site,  to  obtain  a 
permanent  injunction  restraining  Thorpe 
from  fencins  In  his  Bald  lots  so  as  to  close 


up  certain  streets  aniS  alleys  shown  on  the 
map  of  said  town  site,  which  streets  and  al- 
leys are  alleged  by  them  in  their  complaint 
to  have  been  dedicated  to  public  use. 
Thorpe,  In  bis  answer,  admitted  that  he  had 
fenced  in  and  closed  said  streets  and  alleys, 
but  pleaded  that  said  streets  and  alleys  bad 
never  been  dedicated  to  public  use;  that  tbe 
board  of  supervisors  of  Maricopa  county,  by 
resolution  entered  upon  the  minutes  of  said 
board,  bad  duly  vacated  and  annulled  an 
attempted  dedication  to  public  use  of  that 
portion  of  said  town  site  which  includes  tbe 
streets  and  alleys  so  fenced  by  blm;  that 
after  said  action  of  said  board  he  purchased 
the  lots  owned  by  blm  including  the  land 
abutting  on  and  mnnlng  through  and  around 
them  designated  on  said  maps  as  said  streets 
and  alleys;  that  after  his  said  purchase  be 
tiad  cleared,  fenced,  and  cultivated  as  one 
tract  said  lots;  including  said  designated 
streets  and  alleys,  as  a  farm.  From  tbe  evi- 
dence adduced  at  tbe  trial  tbe  court  found 
that  tbe  grantors  of  Thorpe,  then  tbe  owners 
and  in  possession  of  the  S.  W.  %  of  section 
5,  town  1,  range  3  W.,  Maricopa  county,  laid 
the  same  ont  Into  a  town  site,  and  subdivided 
tbe  same  into  blocks  and  lots,  and  mapped 
and  platted  tbe  same  into  blocks  and  lots, 
streets  and  alleys,  numbering  said  blocks 
and  lots,  and  naming  the  streets,  and  staked 
the  said  lots  and  blocks,  streets,  and  alleys, 
so  as  to  mark  the  same  upon  tbe  ground,  and 
gave  to  said  town  site  tbe  name  of  Sidney; 
that  on  the  3d  day  of  September,  1888,  said 
grantors  of  Thorpe  filed  said  map  and  plat 
in  the  recorder's  office  of  Maricopa  county : 
that  thereafter  Thorpe  and  bis  grantors 
offered  said  lots  and  blocks  for  sale,  and  that 
the  plaintiffs  purchased  certain  lots  in  said 
town  Bite,  and  settled  upon  and  improved  tbe 
same,  and  built  bouses  for  themselves  there- 
on; that  said  purchases  were  made  with 
reference  to  said  map  and  plat,  and  with 
reference  to  said  streets  and  alleys  In  said 
town  site  so  mapped,  platted,  staked,  and 
marked  upon  tbe  ground:  that  Thorpe  is 
the  owner  of  certain  blocks  known  as  blocks 
19,  20,  21,  28.  29,  30,  31,  32,  and  33 ;  that  tbe 
board  of  supervisors  passed  tbe  resolution 
set  forth  In  tbe  defendant's  answer  and  that 
thereafter  Thorpe  fenced  up  tbe  streets  and 
alleys  running  through  and  around  tbe 
blocks  above  numbered,  and  has  subjected 
tbe  same  to  bis  exclusive  control  and  posses- 
sion. Upon  these  findings  tbe  court  gave 
Judgment  for  tbe  plaintiffs,  and  entered  its 
decree  granting  the  injunction  prayed  for. 
From  tbe  Judgment  and  ruling  of  tbe  court 
denying  bis  motion  for  a  new  trial,  Thorpe 
has  appealed. 

Tbe  question  presented  by  the  record  Is 
of  great  Interest,  and  Is  not  free  from  diflS- 
culty.  At  tbe  time  of  tbe  filing  of  tbe  town 
site  of  "Sidney"  by  the  grantors  of  Thorpe 
there  was  no  statute  In  force  In  the  territory 
relating  to  tb;  dedication  of  streets  and  al- 
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leya  by  the  owners  of  property.  Sacb  dedi- 
cation as  was  made,  tlierefore,  by  tbe  plat- 
ting of  tbe  land  and  filing  of  tbe  map,  and 
tbe  sale  of  tbe  lots  according  to  tbe  descrip- 
tion as  given  in  tbe  map  by  tbe  grantors 
of  Tborpe,  was  a  common-law  dedication. 
la  BO  far  as  tbe  rights  of  purcbasers  are 
concerned  tbe  distinction  between  a  statu- 
tory and  common-law  dedication  is  unimpor- 
tant, as  such  distinction  relates  wbolly  to 
tbe  nature  of  tbe  title,  wliich  is  granted, 
and  not  to  tbe  rigbt  of  tbe  public  or  to  tbe 
rights  of  purchasers  of  lots  to  tbe  free  and 
unobstructed  use  of  streets  and  alleys  In- 
cluded within  tbe  dedication.  Barney  ▼. 
Keokuk,  94  U.  S.  340,  24  L.  Ed.  224.  Where 
a  dedication  has  been  made,  whether  under 
a  statute  or  at  common  law,  and  accepted  by 
tbe  publio  it  becomes  Irrevocable.  Where 
there  has  been  no  acceptance  by  the  public, 
but  where  tbe  owner  has  sold  lots  or  blocks 
according  to  the  description  given  in  a  map 
or  plat,  such  owner  Is  universally  held,  upon 
tbe  doctrine  of  estoppel  In  pais,  to  be  pre- 
cluded from  revoking  tbe  dedication.  Mor- 
gan V.  Railroad  Ck>.,  96  U.  S.  710,  24  L.  Ed. 
748.  Tbe  important  and  essential  questions 
Involved  in  this  case  are,  as  asserted  by 
counsel  for  plaintiff  in  error  in  his  brief,  as 
to  the  nature  and  extent  of  the  rights  of  the 
defendants  in  error,  under  tbe  facts  as  found 
by  the  court,  to  tbe  use  of  the  streets  and 
alleys  inclosed  by  Tborpe,  and  as  to  tbe 
nature  of  the  relief  to  which  they  may  be 
entitled.  Elliott  in  big  work  on  Roads  and 
Streets  has  declared  tbe  general  doctrine 
relating  to  tbe  rights  of  purchasers  of  lots  In 
a  platted  town  site  to  be  as  follows:  "It  Is 
not  only  those  who  buy  land  or  lots  abutting 
on  a  street  or  road  laid  out  on  a  map  or  plat 
that  have  a  right  to  Insist  upon  tbe  opening 
of  the  street  or  road,  but  where  streets  and 
roads  are  marked  on  a  plat  and  lots  are 
bought  and  sold  with  reference  to  tbe  plat 
or  map,  all  who  buy  with  reference  to  the 
general  plan  or  scheme  disclosed  by  tbe  plat 
or  map  acquire  a  right  In  all  tbe  public  ways 
designated  thereon  and  may  enforce  the 
dedication.  That  plan  or  scheme  indicated 
on  the  map  or  plat  is  regarded  as  a  anity 
and  it  is  presumed,  as  It  well  may  be,  that 
tbe  public  ways  add  value  to  all  the  lots 
embraced  In  tbe  general  scheme  or  plan. 
Certainly,  as  every  one  knows,  lots  with  con- 
venient cross  streets  are  of  more  value  than 
those  without,  and  It  is  fair  to  presume  that 
the  original  owner  would  not  have  donated 
land  for  public  ways  unless  it  gave  value  to 
tbe  lots.  So,  too,  it  Is  Juiit  to  presume  that 
the  purcbasers  pnid  the  added  value  and 
the  donor  ought  not,  therefore,  to  be  permit- 
ted to  take  it  from  them  by  revoking  part 
of  his  dedication." 

The  broad  rule  thus  stated,  that  a  pur- 
chaser of  a  lot  In  such  town  site  has  a  right, 
as  such  owner,  to  have  all  the  streets  and 
alleys,  designated  upon  tbe  map,  kept  open 


and  nnobetmcted,  and  to  enforce  that  right, 
has  been  affirmed  by  a  few  of  tbe  appellate 
courts  of  this  country,  and  denied  by  others. 
Tbe  Supreme  Court  of  North  Carolina,  fol- 
lowing the  doctrine  as  laid  down  by  Elliott, 
has  held,  in  a  number  of  decisions,  tbat, 
where  lots  are  sold  and  conveyed  by  refer- 
ence to  a  map  or  plat  which  represents  a  divi- 
sion of  a  tract  of  land  into  subdivisions  of 
lots,  streets,  and  alleys,  such  purchaser  of  a 
lot  or  lota  acquires  the  right  to  have  all  of 
said  streets  kept  open,  and  if  they  be  ob 
structed  such  obstruction  amounts  to  a  public 
nnlsance,  and  each  purchaser  can,  by  injunc- 
tion, or  other  proper  proceeding,  have  such 
obstruction  removed.  That  in  such  case 
there  is  an  irrebuttable  presumption  tbat  tbe 
complainant  sufTers  some  special  injury  to 
bis  property  rigbts.  Hughes  v.  Clark  (N.  O 
46  S.  E.  956;  Conrad  v.  Land  Ca  (N.  C)  36 
S.  E.  282.  The  Supreme  Court  of  Pennsyl- 
vania, in  Re  Opening  of  Pearl  Street,  5  Atl. 
430,  has  held,  that  one  who  purchases  lots 
according  to  a  plan  as  shown  on  a  map,  has  a 
right  to  assert  tbat  not  only  are  the  streets 
abutting  on  said  lots  of  tbe  character  of 
public  streets,  but  tbat  all  other  streets  in 
tbe  general  plan  are  Irrevocably  dedicated 
as  such  streets.  On  the  contrary,  tbe  Sup- 
reme Court  of  Tennesee  In  the  case  of  State 
V.  Hamilton,  70  S.  W.  010,  approves  the  rule 
as  laid  down  In  Jones  on  Easements,  {  347, 
as  follows :  "When  land  is  sold  by  reference 
to  the  plan  upon  which  several  streets  and 
avenues  are  laid  out  tbe  grantee  does  not 
necessarily  acquire  an  easement  in  all  said 
streets  or  ways.  He  acquires  an  easement 
in  the  street  or  way  upon  which  bis  lot  Is 
situate,  and  in  such  other  streets  or  ways 
as  are  necessary  or  convenient  to  enable 
him  to  reach  a  highway.  He  acquires  no 
easement  in  the  street  or  way  which  his  land 
does  not  touch  and  which  does  not  lead  to 
tbe  highway;  and  he  is  not  entitled  to  an 
injunction  or  other  remedy  by  reason  of  an 
obstruction  to  such  street  or  way."  In  tbe 
case  of  Chapin  v.  Brown,  10  Atl.  639,  the 
Supreme  Court  of  Rhode  Island  held  that  a 
complainant,  who  bought  a  lot  with  refer- 
ence to  a  plat,  one  side  of  which  was  bounded 
by  an  avenue,  who  sought  to  liave  a  fence, 
obstructing  said  avenue  and  also  other 
streets,  removed,  might  have  a  technical 
right  to  have  the  obstruction  from  such 
other  streets  removed,  but  as  such  removal 
would  be  of  no  real  benefit  to  bim,  and  be 
would  oblige  the  defendant  to  incur  addition- 
al trouble  and  expense  to  protect  bis  prop- 
erty, would  not  be  granted  relief  in  equity. 
Tbe  Supreme  Court  of  Michigan,  speaking 
by  Judge  Cooley,  in  tbe  case  of  Bell  v.  Todd, 
51  Mich.  21,  16  N.  W.  304,  held  that  the  rule 
that  those  who  purchase  by  reference  to  a 
plat  are  entitled  to  the  use  of  tbe  streets  on 
which  the  purchased  premises  appear  to  abut 
and  of  all  connecting  streets,  not  to  apply 
in  tbe  case  where  tbe  plat  was  not  ackuowl- 
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edged  nor  the  dedication  accepted  by  the 
public,  nor  the  streets  laid  ont  on  it,  used 
or  capable  of  use,  and  where  the  streets  were 
neither  ways  of  necessity  nor  of  convenience, 
and  no  equities  were  shown  against  closing 
them  which  the  plaintiffs  could  assert. 
These  cases  illustrate  the  conflict  in  the  deci- 
sions. 

Upon  principle  we  think  the  extreme  view 
taken  by  the  North  Carolina  court  cannot 
I>e  sustained.  It  may  be  that  all  the  streets 
and  alleys  which  appear  upon  a  map  or  plat 
and  according  to  which  the  owner  has  sold 
and  conveyed  lots  are  thereby  Irrevocably 
dedicated  to  the  public;  yet  only  such 
persons  as  may  be  Injured  in  an  especial 
manner  by  the  obstruction  or  closing  of  such 
streets  have  a  right  in  equity  to  enforce  the 
dedication.  Equity  will  not  enforce  mere 
technical  rights  nor  attempt  to  redress  un- 
substantial wrongs.  It  lies  at  the  base  of 
the  right  of  an  Individual  to  proceed  in  a 
court  of  equity  to  restrain  an  interference 
with  the  enjoyment  of  some  common  right, 
that  he  suffer,  by  such  Interference,  some 
special  or  particular  damage  not  suffered  by 
the  public  generally.  The  North  Carolina 
cases  recognize  the  principle  that  special 
damage  must  exist  as  a  basis  for  equitable 
relief,  but  rest  upon  the  theory,  that  a  pur- 
chaser in  a  platted  town  site  buys  with  refer- 
ence to  the  general  plan,  and  pays  an  added 
price  for  his  property  by  reason  thereof,  and 
that  the  free  and  unobstructed  use  of  all 
the  streets  shown  on  such  plan  la  necessary 
for  the  convenient  use  of  every  lot,  and  the 
obstruction  of  any  one  of  such  streets  de- 
tracts from  the  value  of  such  lot,  are  Irre- 
buttable presumptions  of  fact  To  apply 
these  presumptions  to  town  sites  in  a  new 
country  like  this,  where  many  abortive  at- 
tempts are  made  to  establish  towns  and 
Tillages,  is  to  do  violence  to  our  sense  of 
right,  founded  upon  common  observation  aud 
experience.  In  the  present  case  the  record 
shows  that,  although  many  years  have 
elapsed  since  the  platting  of  the  town  site 
of  Sidney,  it  has  less  than  half  a  hundred 
people  and  these  live  in  less  than  a  dozen 
boases.  The  town  site  may  never  be  more 
populous.  It  seems  to  us  that  the  question 
of  the  effect  of  the  closing  of  the  streets  by 
Thorpe  upon  the  property  rights  of  the  de- 
fendants in  error  la  one  which  ought  not  to 
be  determined  by  general  presumptions  of 
fact.  Imt  by  the  facts  as  they  may  appear 
from  the  proof.  It  may  be  that  little  proof 
Is  necessary  to  show  special  damage  in  such 
a  case,  but  it  does  seem  to  us  that  some 
proof  should  be  adduced  showing  that  tlie 
complainants  are  Injured  In  a  way  not  suffer- 
ed by  the  public  in  order  that  they  may 
make  out  a  case  within  the  equitable  Juris- 
diction of  the  court. 

Turning  to  the  record,  we  find  that  the 
finding  of  the  court  as  to  the  injury  which 
results  to  the  appellees  from  the  closing  of 


the  streets  and  alleys  by  the  appellant  reads 
as  follows:  "That  these  plaintiffs  as  said 
purchasers  of  said  lots  from  defendant  and 
his  grantors  and  predecessors  in  interest 
and  as  the  owners  and  holders  of  the  same 
have  a  Joint  and  mutual  Interest  in  the  com- 
mon use  of  the  streets  and  alleys  of  the  said 
town  site  of  Sidney ;  and  as  inhabitants  of  the 
said  town  site  are  interested  in  keeping  open 
and  maintaining  the  streets  and  lots  of  said 
town  site  as  mapped  and  platted  and  laid  out 
and  staked  on  the  ground  for  their  Joint  and 
several  and  mutual  common  convenience  and 
benefit."  The  effect  of  this  finding  is  a 
declaration  of  law,  rather  than  a  determina- 
tion of  an  Issue  of  fact.  The  plaintiffs  may 
have  been  Interested  In  keeping  open  the 
streets,  aud  these  streets  may  have  been  laid 
out  "for  their  Joint,  several,  mutual  and 
common  convenience  and  benefit,"  yet  no 
injury  may  actually  result  to  them  from 
their  closing;  and  as  we  hold  that  injury 
to  every  purchaser  of  a  lot  within  such  a 
town  site  will  not  be  presumed  to  result  from 
tlie  closing  of  any  street  or  alley  therein, 
which  may  have  been  designated  on  the 
plat  of  such  town  site,  it  follows  that  the 
finding  is  Insufficient  as  showing  special  in- 
jury to  have  been  done  to  the  property  rights 
of  defendants  In  error  by  the  acts  of  Thorpe, 
which  differ  in  kind  from  those  possessed  by 
the  general  public.  Upon  the  trial  it  ap- 
pears tliat  evidence  was  Introduced,  on  the 
part  of  defendants  in  error,  tending  to  show 
such  injury,  and  evidence  tending  to  show 
the  cont-ary  was  Introduced  on  behalf  of 
plaintiff  in  error.  As  a  basis  for  the  relief 
granted  by  the  court  we  hold  that  there 
should  have  been  a  determination  of  this 
question,  not  as  a  matter  of  law  but  as  a 
matter  of  fact,  and  that  without  such  finding 
no  ground  for  equitable  relief  appears. 

We  hold,  therefore,  that  the  decree  award- 
ing the  injunction  prayed  for  is  not  sustained 
by  the  findings,  and  the  Judgment  and  decree 
must  therefore  be  reversed. 

DOAN,  CAMPBELL,  and  NAVE,  JJ.,  con- 
cur. 


THOMAS  et  al.  t.  TEKRITORY. 

(Supreme  Court  of  Arizona.    March  30,  190C.) 

1.  BaiI/— Action— CoMPi.ATNT—SuFFiciENCT. 

Rev.  St.  19()1,  par.  12S2,  provides  that  in 
pleading  a  judgment"  or  other  determination  of 
a  court  of  specini  jurisdiction,  it  shall  not  be 
necessary  to  state  the  facts  conferrinp  juris- 
diction, but  that  the  judRment  or  detprmination 
may  be  stated  to  have  been  duly  given  or  made. 
Ileld,  that  a  complaint  in  an  action  on  a  bail 
bond  was  not  insufficient  because  it  did  not 
state  facts  showing  the  jurisdiction  of  the  jus- 
tice who  made  the  order  holding  to  answer,  or 
because  there  was  no  allegation  that  the  order 
was  duly  made,  as  the  act  of  the  justice  as  a 
committing  magistrate  was  an  act  done  by  him 
as  an  officer  having  general  jurisdiction. 


Digitized  by 


Google 


10G4 


85  PACIFIC  REPORTRE. 


(Ariz. 


2.  Same  —  Validitt  of  Bond  —  Absence  of 
Princtpal's  Signatdbe. 

Inasmuch  as  Code  Or.  Proc.  §§  1074.  1076, 
1077,  1084.  provide  that  wlien  a  defendant  (jives 
bail  for  his  appearance  before  the  magistrate 
upon  the  examination  of  the  charge,  and  when 
he  (rives  bail  after  indictment  that  the  bail  bond 
shall  be  signed  by  the  defendant,  but  there  is  no 
similar  provision  for  the  form  of  the  bail  bond 
when  it  is  given  for  the  defendant  to  appear 
in  the  court  above  upon  being  held  to  answer 
after  examination.  It  is  not  necessary  where  a 
defendant  has  been  held  to  answer  after  ex- 
amination, that  a  bail  bond  for  his  appearance 
to  answer  be  signed  by  the  principal,  but  it  is 
sufficient  if  executed  by  the  bondsmen. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Bail,  S  217.] 

3.  Same— Action  on  Bond — Judgment. 

A  judgment  on  a  bail  bond  should  have 
provided  that  plaintiff  recover  judgment  against 
the  sureties  in  the  amount  of  the  bond,  and  that 
of  such  sum  plaintiff  have  and  recover  of  each 
individual  defendant  the  amount  for  which  be 
was  obligated  in  the  bond,  and  a  judgment  that 
plaintiff  recover  of  each  defendant  the  amount 
for  which  he  was  obligated,  which  total  was 
in  excess  of  the  amount  of  the  bond,  was  im- 
proper. 

4.  Appkai^-Bond— Sufficiency. 

An  appeal  bond  was  not  defective  nnder 
the  statute  requiring  that  the  bond  shall  be 
given  in  a  sum  double  the  probable  amount  of 
the  costs  of  the  suit  to  be  fixed  by  the  clerk, 
merely  because  the  clerk  made  no  order  fixing 
the  amount  of  costs,  it  having  been  sufficient 
for  the  clerk  to  fix  the  amount  of  the  bond. 

5.  Same— Correction  of  Record. 

By  Rule  6  of  the  Supreme  Court  (71  Pac 
yiii),  for  the  purpose  of  correcting  any  error 
or  defect  in  the  transcript,  either  party  may 
suggest  the  same  in  writing,  and  npon  good 
cause  shown,  obtain  an  order  that  the  proper 
clerk  certify  to  the  Supreme  Court  the  whole 
or  any  part  of  the  record  required.  Held,  that 
where  the  transcrint  on  appeal  did  not  contain 
a  copy  of  the  order  of  the  adjournment  of  the 
term  so  that  it  could  be  determined  whether  the 
appeal  bond  was  filed  within  the  proper  time 
after  adjournment,  a  certificate  of  the  clerk 
showing  the  date  of  adjournment,  cured  the  de- 
fect 

Appeal  from  District  Court,  Sauta  Cruz 
County  ;   before  Justice  Doan. 

Action  by  the  territory  against  Colby  N. 
Thomas  and  others.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendants  appeal.  Remand- 
ed, with  directions  to  modify  judgment,  and, 
as  so  modified,  affirmed. 

Frank  J.  Duffy  and  A.  Orflla  (George  R. 
Davis  and  J.  II.  Langston.  of  counsel),  for 
appellants.  E.  S.  Clark,  Atty.  Gen.,  for  the 
Territory. 


KENT.  C.  J.  This  was  an  action  brought 
by  the  territory  against  one  L.  F.  Swain  and 
certain  other  defendants  who  are  appellants 
in  this  court.  The  ooraiilaint  alleged  "that 
on  the  .31st  day  of  January,  1004,  the  defend- 
ant L.  F.  Swain  having  been  committed  by 
S.  Ashle.v,  justice  of  the  peace  of  precinct 
No.  1,  Santa  Cruz  county,  Ariz.,  to  await 
the  action  of  the  grand  jury  of  said  county 
and  territory,  upon  two  charges  of  felony, 
to  wit,  embezzlement,  and  being  then  under 
arrest  and  confined  In  the  county  jail  at 
Nogales,   Santa   Cruz   county,   Ariz.,   in  the 


custody  of  Thomas  J.  Turner,  sberiff  of  said 
county,"  the  defendant  Swain,  to  secure  his 
release  from  Jail  on  said  charges,  gave  his 
bail  bond  In  the  sum  of  $9,000,  with  the 
appellants  as  sureties,  conditioned  that  he 
would  appear  and  answer  the  charges; 
that  thereafter  Swain  was  indicted  by  the 
grand  jury,  and,  being  called  for  arraign- 
ment in  the  district  court,  failed  to  appear, 
and  that  an  order  declaring  the  said  bail 
bond  forfeited  was  duly  entered;  and  al- 
leged that  thereby  the  bond  became  forfeit- 
ed, and  prayed  judgment  for  the  amount 
thereof.  Separate  general  demurrers  were 
introduced  on  behalf  of  the  defendant  Swain, 
and  on  behalf  of  the  appellants  herein.  The 
demurrer  was  sustained  as  to  the  defend- 
ant Swain,  but  the  demurrers  of  the  appel- 
lants were  overruled,  and  the  answers  of  the 
appellants  not  being  under  oath,  judgment 
was  entered  against  the  appellants  In  the 
court  below.  From  the  order  overruling 
the  demurrers,  and  from  the  judgment 
and  the  denial  of  a  motion  for  a  new  trial 
the  appellants  have  appealed. 

It  is  urged  that  the  complaint  does  not 
state  a  cause  of  action  against  these  defend- 
ants, in  that  facts  showing  the  jurisdiction 
of  the  justice  to  make  the  order  holding  the 
defendant  Swain  to  answer  are  not  pleaded, 
nor  Is  there  any  allegation  that  the  order 
so  made  was  duly  made.  It  Is  claimed  that 
the  court  of  a  justice  of  the  peace  Is  one 
of  Inferior  or  special  jurisdiction,  and  that 
no  presumption  arises  as  to  the  jurisdic- 
tion or  the  regularity  of  Its  proceedings, 
and  that  facts  to  show  such  jurisdiction 
must  be  pleaded,  unless  the  pleader  pleads 
the  conclusion  that  the  judgment  or  order 
was  duly  made  as  authorized  by  paragraph 
1282  of  the  Revised  Statutes  of  1902.  which 
reads  as  follows:  "In  pleading  a  judgment 
or  other  determination  of  a  court  or  officer 
of  special  jurisdiction  it  shall  not  be  neces- 
sary to  state  the  facts  conferring  jurisdic- 
tion, but  such  judgment  or  determination 
may  be  stated  to  have  heeu  duly  given  or 
made.  If  such  nllegation  be  controverted, 
the  party  pleading  shall  be  bound  to  es- 
tablish In  the  trial  the  facts  conferring 
jurisdiction."  We  do  not  need  to  determine 
whether  when  a  judgment  or  other  deter- 
mination of  a  court  of  a  jastice  of  the  peace 
Is  one  which  the  general  statutes  show  he 
has  jurisdiction  to  make,  as  a  matter  of 
public  policy,  the  jurisdiction  of  such  court 
and  the  regularity  of  the  proceedings  before 
It  should  not  be  assumed,  In  the  absence  of 
proof  of  defects  therein ;  or,  in  other  wonls. 
whether  there  should  proiierly  be  any  dis- 
tinction shown  between  a  court  of  a  justice 
of  the  pe.Tcp,  under  such  circumstances,  and 
a  higher  court,  as  to  the  presumption  that 
attaches  as  to  its  jurisdiction.  That  question 
does  not  arise  here.  The  act  of  tlie  justice 
of  the  peace  was  not  a  judgment  or  deter- 
mluiitlun  of  the  justice's  court  sitting  as 
a  trial  court,  but  the  act  of  the  justice  Bit- 
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ting  as  a  commltHng  magistrate,  whereby, 
as  such  magistrate,  be  held  the  defendant 
to  answer  to  the  grand  Jury.  As  such,  he 
has  the  same  powers  as  a  Justice  ot  the  ' 
Supreme  Court  or  a  district  Judge,  who  are 
likewise  magistrates  under  our  Code,  and 
as  such  he  arts  as  an  officer  having  general 
and  not  special  Jurisdiction;  and  the  pre- 
sumption of  law  attaches  that  he  bad  the 
Jurisdiction  to  act  in  such  capacity,  and  that 
his  action  as  such  was  regular.  The  com- 
plaint was  therefore  sufficient.  Boynton  v. 
State,  77  Ala.  29;  1  Blsh.  New  Crim.  Proc. 
Si  228-239. 

It  appears  that  the  bond,  a  copy  of  which 
is  set  forth  in  the  complaint,  was  not  exe- 
cuted by  Swaiu,  the  principal,  but  only  by 
the  appellants;  and  it  is  claimed  that  the 
trial  court  erred  In  not  sustaining  the  de- 
murrer of  the  appellants  and  dismissing 
the  action,  for  the  reason  that  in  the  absence 
of  such  execution  by  the  principal,  the  sure- 
ties are  reiiered  of  any  liability  under  the 
bond,  and  the  complaint  did  not,  therefore, 
state  facts  sufficient  to  constitute  a  cause  of 
action  as  against  them.  It  Is  provided  in 
chapter  1,  tit.  12,  of  the  Code  of  Criminal 
Procedure,  i  1074,  tliat  If  the  offense  be 
bailable  the  defendant  may  be  admitted  to 
ball  before  conviction:  (1)  For  his  appear- 
ance before  the  magistrate  on  the  exami- 
nation of  the  charge,  before  iieing  held  to 
answer,  or  on  the  trial  upon  a  charge  of  mis- 
demeanor; (2)  to  appear  at  the  court  to 
which  the  magistrate  is  required  to  return 
the  depositions  and  statement,  upon  the  de- 
fendant being  held  to  answer  after  exami- 
nation; (3)  after  indictment,  etc.  Chapter 
2  of  the  same  title,  which  is  entitled,  "Bail 
before  examination  or  trial,  and  upon  be- 
ing held  to  answer  before  indictment," 
provides.  In  section  1076,  that  when  the  de- 
fendant has  been  held  to  answer  upon  an 
examination  for  a  public  offense,  the  admis- 
sion to  bail  may  be  by  the  magistrate  by 
whom  he  Is  so  held.  Section  1077  provides 
that  ball  for  the  appearance  of  the  defend- 
ant before  the  magistrate  upon  the  exami- 
nation of  the  charge,  or  on  the  trial  of  a 
charge  of  misdemeanor,  shall  be  pat  in  by 
a  written  imdertaking,  executed  by  the  de- 
fendant, and  not  less  than  two  sufficient 
sureties,  and  acknowledged  before  the  mag- 
istrate in  substantially  the  form  set  forth  in 
such  section.  Chapter  3  of  the  same  title,  pro- 
viding for  the  giving  of  "bail  upon  indict- 
ment before  conviction,"  provides,  in  sec- 
tion 1084,  that  the  bail  must  be  put  in  by 
a  written  undertalcing  executed  by  two 
sufficient  sureties  (with  the  defendant),  and 
aclcnowledged  before  the  court  or  magistrate. 
In  substantially  the  form  set  forth  in  the 
section.  It  will  be  perceived  that  the  Code 
is  specific  in  Its  requirements  with  respect 
to  the  form  of  the  undertaking  admitting 
the  defendant  to  bail  in  two  of  the  three 
instances  when  the  defendant  may  be  admit- 
ted to  such  bail  before  conviction,  to  wit, 


when  he  gives  bail  for  his  appearance  be- 
fore the  magistrate  upon  the  examination 
of  the  charge,  and  when  he  gives  bail  after 
indictment  In  each  of  these  cases,  the 
Code  requires  that  the  ball  bond  must  be 
signed  and  executed  by  the  defendant.  There 
is  no  such  similar  provision,  however,  for 
the  form  of  the  ball  bond  when  it  is  given 
for  the  defendant  to  appear  In  the  court 
above,  upon  being  held  to  answer  after 
examination,  and  no  requirement  that  a 
bond  so  given  shall  be  executed  by  the  de- 
fendant. Section  1070  of  the  Code  provides : 
"The  taking  of  bail  consists  in  the  accept- 
ance by  a  competent  court  or  magistrate, 
of  the  undertaking  of  sufficient  ball  for  the 
appearance  of  the  defendant  according  to 
the  terms  of  the  undertaking,  or  that  the 
bail  will  pay  to  the  territory  of  Arizona, 
a  specified  sum." 

We  think  where  a  defendant  has  been  held 
to  answer  after  examination,  a  bond  condi- 
tioned that  he  will  appear  and  answer  the 
charge,  ituder  our  practice,  may  be  given  by 
the  bondsmen,  without  such  defendant  as 
principal  Joining  therein.  The  bond  in  this 
case  was  as  follows:  "In  the  Justice  Court 
in  and  for  Precinct  Number  One,  County  of 
Santa  Cniz,  Territory  of  Arizona.  An  order 
having  been  made  on  the  31st  day  of  Jan- 
uary, A.  D,,  1904,  by  S.  Ashley,  Justice  of  the 
peace  of  Santa  Cruz  county,  that  L.  F.  Swain 
be  held  to  answer  on  a  charge  of  embezzle- 
ment, upon  which  he  has  been  admitted  to 
bail  in  the  sum  of  nine  thousand  dollars,  we, 
Colby  N.  Thomas  by  occupation  mining  en- 
gineer In  the  amount  of  $7,000.00,  and  C.  R. 
Brown  by  occupation  mine  manager  in  the 
amount  of  $7,000.00,  and  N.  K.  Noon  by  oc- 
cupation physician  in  the  amount  of  $2,000.- 
00,  and  Henry  Levin  by  occupation  broker 
in  the  amount  of  $2,000.00,  householders 
within  the  territory  of  Arizona,  hereby  un- 
dertake that  the  above-named  L.  F.  Swain 
will  appear  and  answer  to  the  charge  above 
mentioned  in  whatever  court  he  may  be 
prosecuted,  and  will  at  all  times  hold  him- 
self amenable  to  the  orders  and  processes 
of  the  court;  and,  if  convicted,  will  appear 
for  Judgment,  and  render  himself  in  execu- 
tion thereof,  or,  if  he  fail  to  perform  either 
of  these  conditions,  that  we  will  pay  to  the 
territory  of  Arizona  the  sum  of  nine  thousand 
dollars  as  herein  specified.  Witness  our 
hands  and  seals  this  2^\.a  day  of  June,  A. 
I>.  1904.  Colby  N.  Thomas,  [Seal.]  C.  R. 
Brown,  [Seal.]"  N.  K.  Noon,  M.  D.  [Seal.]  Hen- 
ry Lievin,  [Seal.]"  The  obligors  duly  Justified, 
and  the  bond  was  approved  by  the  Justice  of 
the  peace  and  duly  filed.  It  will  l>e  observed 
that  by  the  terms  of  the  bond,  Swain  did 
not  purport  to  be  a  party  thereto,  and  we 
think  as  the  Justice  liad  Jurisdiction  to  hold 
the  defendant  to  answer,  that  the  obligors 
on  the  bond  were  liable  upon  a  breach  of 
the  condition. 

It  is  further  contended  by  the  appellants 
that  the  Judgment  entered  was  erroneous,  in 
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that  It  Is  in  double  the  amount  for  which 
the  obligors  became  liable.  The  Judgment 
provides  as  follows:  "Wherefore  It  is  or- 
dered, adjudged,  and  decreed  that  the  plain- 
tiff, territory  of  Arizona,  do  hare  and  re- 
cover judgment  against  the  defendant  Colby 
N.  Thomas  for  the  sum  of  seven  thousand 
dollars  ($7,000.00)  ;  against  the  defendant 
C.  R.  Brown  for  the  sum  of  seven  thousand 
dollars  ($7,000,000);  against  the  defendant 
N.  K.  Noon,  M.  D.  for  the  sum  of  two  thou- 
sand dollars  ($2,000.00).  and  against  the 
defendant  Henry  Levin  for  the  sum  of  two 
thousand  dollars  ($2.000.00) ,  and  against  all 
of  said  defendants  for  the  sum  of  forty-one 
*»/ioo  dollars  ($41.15)  plaintiff's  costs  and 
disbursements  herein  expended,  and  for  all 
of  which  sums  let  execution  Issue."  We 
think  such  judgment  is  improper  In  form. 
It  should  have  provided  that  the  plaintiff 
have  and  recover  judgment  against  the  de- 
fendants in  the  amount  specified  in  the  bond, 
to  wit,  the  sum  of  $9,000,  and  that  of  such 
sum  the  plaintiff  have  and  recover  of  each 
individual  defendant  the  amount  for  which 
he  is  obligated  in  the  bond;  and  that  the 
plaintiff  have  and  recover  of  the  defendants 
the  amount  of  its  costs;  payment  of  said 
sum  of  $9,000  and  costs,  by  any  or  all  of  the 
defendants,  to  oiierate  as  a  satisfaction  of 
the  judgment.  Counsel  for  the  appellee  con- 
tends that  upon  the  incomplete  record  pre- 
sented to  us  in  this  case,  we  may  not  con- 
sider the  question  urged  by  the  appellants. 
The  record  presented  to  us  is  defective,  and 
falls  to  comply  in  many  respects  with  the 
statutory  provisions  or  the  rules  of  court. 
The  objections,  however,  to  tue  sufBclency 
of  the  complaint,  and  the  action  of  the  trial 
court  in  overruling  the  demurrers  of  the 
defendants,  and  as  to  the  form  of  the  Judg- 
ment, appear  on  the  face  of  the  record,  and 
we  may  properly  consider  them. 

It  is  further  urged  that  the  appeal  bond 
is  so  defective  as  not  to  confer  Jurisdiction 
upon  this  court.  It  is  claimed  that  inas- 
much as  the  statute  requires  that  the  bond 
shall  be  given  "In  a  sum  at  least  double  the 
probable  amount  of  the  costs  of  the  suit  of 
lx)th  the  appellate  court  and  the  court  below, 
to  be  fixed  by  the  clerk,"  the  clerk  should 
make  an  onler  fixing  the  amount  of  such 
costs;  and  that,  as  no  such  order  has  been 
made,  the  bond  is  invalid.  Tills  objection 
is  not  well  taken.  It  is  not  the  duty  of  the 
clerk  to  make  or  enter  an  order  in  the  prem- 
ises. It  is  his  duty  to  fix  the  amount  of 
the  iKind.  When,  as  in  this  instance,  it 
appear.^  that  the  clerk  has  duly  approved  the 
bond,  by  his  Indorsement  thereon  to  that 
effect,  such  approval  covers  the  form  of  the 
Irand.  the  amount  thereof,  and  the  sufficiency 
of  tlie  sureties.  To  approve  the  amoimt  of 
the  bond,  is  to  fix  the  amount,  within  the 
meaning  of  the  statute. 

It  is  further  objected  that  the  record  does 
not  show  that  an   appeal  bond  was  filed 


within  20  days  after  the  date  of  the  ad- 
journment of  the  trial  court  for  the  term, 
as  required  by  law.  The  transcript  should 
contain  a  copy  of  the  order  of  the  adjourn- 
ment of  the  term,  in  order  that  it  may  ap- 
pear whether  the  appeal  bond  was  filed  in 
time  to  perfect  the  appeal.  The  record  Is 
silent  In  this  respect.  Rule  6  of  the  rales 
adopted  by  us  (71  Pac  vlli)  provides: 
"For  the  purpose  of  correcting  any  error  or 
defect  in  the  transcript,  either  party  may 
suggest  the  same  in  writing,  and  upon  good 
cause  sliown,  obtain  an  order  that  the  proper 
clerk  certify  to  this  court  the  whole  or  any 
IMrt  of  the  record  required,  or  he  may  pro- 
duce the  same  duly  certified,  without  such 
order."  Taking  advantage  of  the  permission 
accorded  by  this  rule,  the  appellants  have 
provided  a  certificate  of  the  clerk,  showing 
the  date  of  the  adjournment  of  the  term, 
and  that  the  bond  in  question  was  filed  with- 
in the  time  allowed.  The  defect  having 
been  thus  cured,  we  may  disregard  it 

We  And  no  error  in  the  record  which  re- 
quires a  reversal  of  the  Judgment  As  we 
have  pointed  out,  the  form  of  the  judgment, 
however,  is  improper,  and  It  should  be  mod- 
ified in  accordance  with  the  views  we  have 
expressed.  The  cause  Is  remanded  to  the 
district  court,  with  instructions  to  modify 
the  Judgment  in  accordance  with  this  opin- 
ion; and  as  so  modified,  the  Judgment  is 
affirmed. 

SLOAN,  CAMPBELL,  and  NAVE,  JJ.,  con- 
cur. 


SMITH  V.  MANLOVE. 
(Supreme  Court  of  Arieona.    March  30.  Ifl06.) 
Appeal— Record  —  Questions   Considebed — 
Hakmless  E^rob. 

Where,  on  appeal  in  an  action  involving 
the  validity  of  a  tax  title,  the  record  shows 
that  the  trial  judge  was  of  the  opinion  that  the 
law  of  1903  controlled,  but  does  not  show  that 
his  decision  would  Imre  been  different  if  the 
law  of  1!)01  controlled,  the  correctness  of  bis 
ruling  in  that  regard  will  not  be  reviewed. 

Appeal  from  District  Court,  Pima  County ; 
l)efore  Justice  John  II.  Campbell. 

Action  by  Grace  H.  Manlove  against  Man- 
uel Smith.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Charles  Blenman  and  William  M.  Lovell, 
for  appellant.  Frank  H.  Hereford,  for  ap- 
pellee. 

KENT,  C.  J.  This  was  an  action  brought 
by  the  appellee  to  quiet  her  title  to  certain 
property  as  against  the  apiieilant,  who  claim- 
ed tlie  same  under  a  tax  deed.  The  trial 
court,  upon  the  documentary  and  oral  evi- 
dence presented  to  it,  found  the  tax  deed 
to  be  illegal  and  void,  and  r^idered  Judg- 
ment for  the  appellee;  and  from  this  Judg- 
ment, and  an  order  denying  a  motion  for  a 
new  trial,  an  appeal  has  been  taken. 


Digitized  by 


Google 


Ariz.) 


MEYER-CLARKE-ROWB  MINES  CO.  v.  STEINFELD. 


106T 


The  motion  Tor  a  new  trial  Is  as  follows; 
**Now  conies  the  above-named  defendant, 
Manuel  Smith,  and  mores  this  honorable 
court  for  a  new  trial  In  this  cause,  and  for 
grounds  for  said  motion  allcRes:  (1)  That  the 
evidence  does  not  sustain  the  judpiient.  (2) 
That  the  Judgment  Is  contrary  to  the  evi- 
dence. C3)  That  the  Judgment  Is  contrary  to 
tew.  The  appellant  has  assigned  as  error:  (1) 
That  the  court  erred  In  oveiTullng  defendant's 
motion  for  a  new  trial.  (2)  The  evidence  does 
not  sustain  the  findings  or  Judgment.  (.3) 
The  findings  of  fact  do  not  supixirt  the  con- 
clusions of  law.  (4)  The  conclusions  of  law 
and  the  Judgment  are  contrary  to  law  and  the 
evidence."  The  abstract  of  record  contains 
only  the  pleadings,  the  findings,  the  Judgment, 
the  minute  entries,  and  the  motion  for  a  new 
trial.  The  evidence  taken  Is  not  presented, 
either  In  the  abstract  or  otherwise  preserved, 
and  Is  not  before  us,  nor  Is  there  any  bill  of 
exceptions  or  statement  of  facts. 

The  appellant  has  discussed  In  his  brief 
but  one  question,  and  that  Is  whether  the  act 
of  1901,  relating  to  the  collection  of  delin- 
quent taxes,  or  the  act  of  1903,  In  relation 
thereto,  was  In  force  at  the  time  of  the  tax 
sale,  bis  contention  being  that  It  apiiears 
from  the  conclusion  drawn  by  the  court  from 
Its  findings,  that  the  court  was  of  the  opinion 
that  the  act  of  1903  was  in  force,  and  was 
therefore  In  error  in  rendering  Judgment  for 
the  plaintiff.  If  upon  the  Insufficient  as- 
signment of  error  in  that  regard  we  should, 
nevertheless,  consider  the  question,  It  would 
be  of  no  avail  In  coming  to  a  determination 
as  to  whether  the  court  was  right  in  the 
Judgment  rendered.  If  we  should  hold  with 
the  appellant  that  the  act  of  ]!M)3  had  not 
gone  into  eflfect  at  the  time  of  the  sale,  and 
the  sale  was  therefore  properly  to  be  made  \in- 
der  tbe  provisions  of  the  act  of  1001,  we  would 
still  have  notlilug  before  us  to  determine 
whether  or  not  the  trial  court  was  right  In 
tbo  conclusions  It  arrived  nt,  or  in  the  Judg- 
ment it  rendered.  The  appellant  says  in  bis 
brief:  "From  the  findings  of  fact  It  Is  sub- 
mitted on  behalf  of  tbe  apt)ellant  that  Judg- 
ment must  and  would  have  been  rendered 
In  bis  favor  bad  not  tbe  court  below  talcen 
the  view  that  tbe  sale  for  delinquent  taxes 
of  the  property,  which  was  tlie  subject  of 
the  action,  should  have  been  made  and  car- 
ried out  under  the  new  law  of  1003." 

We  have  nothing  before  us  to  show  that 
Judgment  would  have  been  rendered  in  favor 
of  tbe  appellant,  except  for  the  fact,  as  claim- 
ed, tbat  tbe  court  thought  the  act  of  1903  ap- 
plied. We  thinlc  It  probable  from  the  lan- 
guage of  one  of  the  subdivisions  of  the  con- 
clusions drawn  by  tbe  court,  that  the  court 
was  of  tbe  opinion  that  tbe  act  of  1001  was 
not  in  force,  but  it  by  no  means  follows  that 
tbe  conclusions  of  the  court  that  the  tax  deed 
was  void,  and  tbat  the  appellant  bad  no  title, 
were  not  based  upon  a  failure  of  proof  as 
to  tbe  regularity  of  the  proceedings  and  up- 


on the  illegality  of  the  deed  In  other  respects; 
and  even  under  the  law  of  1901  It  Is  urged 
by  the  appellee  that  tbe  findings  show  the 
Illegality  of  the  deed  in  several  particulars, 
to  which  the  appellant  has  made  no  reply, 
and  the  appellant  fails  to  point  out  why  tbe 
conclusions  arrived  at  by  the  court,  and 
the  Judgment  rendered  may  not  have  been 
entirely  proper  upon  the  findings  as  made, 
even  If  the  act  of  1901  were  m  force  at  the 
time.  Upon  the  record  before  us,  we  are  not 
able  to  say  tbat,  from  the  findings  as  made, 
the  court  was  not  Justified  in  its  conclusions 
for  reasons  other  than  that  the  sale  was 
made  under  a  statute  not  In  force.  As  a  de- 
termination In  his  favor  of  tlie  question  pre- 
sented by  the  appellant  In  his  brief  would 
not,  upon  the  record  before  us,  aid  us  in  a 
determination  as  to  whether  the  Judgment  of 
the  trial  court  should  be  reversed,  we  deem 
it  unnecessary  to  express  any  opinion 
as  to  the  correctness  of  tbe  appellant's  posi- 
tion in  that  regard. 

Upon  the  record  before  us,  the  Judgment 
of  the  district  court  is  affirmed. 

SLOAN,  DO  AN,  and  NAVE,  JJ.,  concur. 


METEU-CLAnKE-ROWE    MINES    CO.    v. 
STEINFELD. 

(Supreme  Court  of  Arizona.    March  31,  1906.) 

Minks  and  Minebals— Mining  Claims— 
CosrucT  —  BouNOABiES  —  Evidence— Find- 
ings. 

In  a  suit  to  determine  an  alleged  conflict 
in  tbe  l>oundaried  of  two  mining  claims,  a  find- 
ing that  a  point  300  feet  N.  9°  W.  from  the  east- 
end  center  of  one  of  the  claims,  where  the  old 
northeast  comer  monument  stood,  was  at  the 
point  now  marking  the  southeast  corner  of  the 
conflicting  claim  according  to  the  survey  for 
the  patent  thereof,  held  unsupported  by  any 
evidence,  inconsiatent,  self-contradictory,  and 
mathematically  imposisible. 

On  rehearing.    Reversed. 

For  former  opinion,  see  80  Pac.  400. 

Thomas  H.  Mitchell  and  William  M.  Lovell, 
for  apitellant.  Seiim  M.  Franklin,  for  ap- 
pellee. 

DOAN,  J.  The  appellant  Is  the  owner 
of  a  patented  mining  claim  known  as  the 
"Pnterson."  The  appellee  is  the  owner  of  a 
mining  claim  known  as  tbe  "Iron  Mountain" 
adjoining  tbe  "Paterson"  on  the  north.  A 
survey  of  the  "Iron  Mountain"  in  support 
of  the  application  for  patent  includes  a  strip 
341/^  feet  wide  along  the  northern  side  of  tbe 
"Paterson"  for  the  full  1,500  feet,  which  is 
claimed  by  the  appellants  to  be  within  tbe  ex- 
ternal boundaries  of  tbe  "Paterson"  accord- 
ing to  the  patent  Issued  therefor  In  1884. 
The  appeal  in  this  case  was  presented  at  the 
last  term  of  this  court,  and  the  Judgment  of 
the  lower  court  was  reversed  in  accordance 
with  the  opinion  written  by  Mr.  Justice 
Sloan,  80  Pac.  400.    A  rehearing  was  grant- 
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ed  on  application  of  the  aiqiellee,  and  the  case 
again  presented  at  this  term  of  court. 

We  held  in  the  original  opinion  In  this  case 
that  the  decree  of  the  court  excluding  the 
ground  in  controversy  from  the  "Paterson" 
and  Including  It  within  the  boundaries  of  the 
"Iron  Mountain"  claim  was  not  sustained  by 
the  fludings,  and  for  that  reason  the  judg- 
ment was  reversed.  A  further  presentation 
of  the  case  and  an  examination  of  the  evi- 
dence convinces  us  that  the  decree  of  the 
court  is  not  sustained  by  the  findings  as  for- 
merly stated,  that  the  seventh  and  eighth 
fludiugs  are  unsupported  by  any  evidence, 
and  tlie  latter  part  of  the  sixth  finding  Is 
inconsistent  and  self-contradictory. 

The  evidence  contains  the  testimony  of 
three  deputy  mineral  surveyors  who  have 
recently  made  surveys  of  this  property — 
Mr.  Santee,  who  for  the  plaintiff  made  a 
survey  iu  1890,  and  again  in  1902  or  1903; 
Mr.  Chiisou,  who  made  a  survey  for  the  de- 
fendant sliortly  after  Santee's  survey  in  the 
year  1899;  and  Phillip  Contzen,  who  made 
tlie  survey  iu  support  of  the  application  for 
patent  of  the  "Iron  Mountain"  in  1902.  The 
surveys  all  purport  to  start  from  the  west 
end  center  of  the  "Paterson"  mining  claim. 
Tlie  three  surveyors  practically  agree  in  their 
testimony  as  to  the  courses  and  distances  be- 
tween tlie  different  points  on  the  several 
lines  of  the  two  claims,  and  the  contention 
in  regard  to  the  disputed  strip  34%  feet 
wide  lying  either  above  or  below  the  bound- 
ary line  between  the  "Paterson"  and  the 
"Iron  Mountain"  arises  from  the  dispute  as 
to  the  proper  location  of  the  west  end  center 
as  the  initial  point.  The  plaintiff  claims  that 
the  true  west  end  center  of  the  "Paterson" 
is  at  the  point  where  the  initial  monument 
designating  it  now  stands,  while  the  defend- 
ant claims  that  its  true  location,  as  called  for 
in  the  field  notes  of  the  survey  for  patent, 
is  .3(1  feet  S.  0°  E.  from  that  monument 
Starting  from  a  point  3G  feet  south  of  the  in- 
itial monument  as  the  correct  end  center,  the 
two  surveys  for  the  defendant  run  N.  9°  W. 
300  feet,  and  there  fix  the  northwest  corner 
of  the  "Paterson"  and  the  southwest  corner 
of  the  "Iron  Mountain."  They  run  thence 
1,500  fe(!t  N.  81°  E.,  and  fix  the  northeast 
corner  of  the  "Paterson"  and  the  southeast 
corner  of  the  "Iron  Mountain"  at  a  iwint 
where  they  say  the  northeast  corner  of  the 
"I'aterson"  was  originally  located  by  the  sur- 
vey for  the  patent.  They  run  thence  S.  9° 
E.  300  feet,  to  an  old  pile  of  stones,  at  a 
point  which  they  claim  rejiresents  the  true 
east  end  center  of  the  "I'aterson" ;  thence 
from  these  old  stones  S.  9°  E.  300  feet,  to  a 
jioint  which  they  claim  Is  the  correct  location 
for  the  southeast  comer  of  the  "Paterson," 
as  designated  by  the  patent  and  the  calls  of 
the  sun-ey,  and  which  is  3.">%  feet  from  tlie 
plaintiff's  monument  mnrlviiig  said  corner. 
They  run  thence  S.  81°  W.  l.noo  feet,  to  a 
point  which  they  claim  to  be  the  proper  lo- 
cation for  the  southwest  corner  of  the  "Pat- 


erson," at  which  no  monument  Is  foond,  but 
which  Contzen  locates  43  feet,  and  Chilson 
37  feet,  south  of  the  monument  claimed  by 
the  plaintiff  and  found  by  the  court  to  mark 
the  true  southwest  corner.  They  run  thence 
297  feet  to  the  point  of  starting,  which  they 
claim  is  the  true  west  end  center  of  the  "Pat- 
erson," but  which  they  say  is  30  feet  S.  9* 
E.  from  the  monument  now  mariilng  said 
west  end  center,  and  which  is  claimed  by  the 
plaintiff  and  found  by  the  court  to  be  the  one 
erected  on  the  survey  for  the  patent  They 
testify  that  the  point  fixed  by  them  for  the 
northwest  corner  of  tlie  "I'aterson,"  and  the 
southwest  corner  of  tiie  "Iron  Mountain," 
while  301  feet  distant  from  the  true  west  end 
center  as  claimed  by  them,  is  3C  feet  south 
of  the  corner  monumeut  erected  by  the  plain- 
tiff, and  is  only  2(^5  feet  distant  from  the 
monument  designating  the  west  end  center, 
and  they  likewise  testify  that  the  point  fixed 
by  them  for  the  northeast  comer  of  the 
"Paterson"  and  the  southeast  corner  of  the 
"Iron  Jlountain"  is  37  feet  S.  9°  E.  from  the 
'monument  erected  by  the  plaintiff  to  desig- 
nate the  same  common  comer.  They  testify 
that  running  .300  feet  from  the  corner  ea- 
tablislied  by  them  as  the  northeast  of  the 
"Paterson"  and  the  southeast  of  the  "Iron 
Mountain"  takes  them  to  a  point  where  some 
old  stones  were  found  35  Vi  feet  S.  9°  E. 
from  the  monument  claimed  by  the  plaintiff 
to  represent  the  east  end  center  of  the  "Pat- 
erson," and  that  300  feet  from  the  point 
marked  by  tiiese  old  stones  (351,4  feet  south 
of  the  point  claimed  by  the  plaintiff  to  rep- 
resent the  east  end  center)  they  fixed  the 
soutiienst  corner  of  the  "Paterson,"  at  a 
point  3514  feet  south  of  the  monument  claim- 
ed by  the  plaintiff  to  represent  the  said  south- 
oast  corner.  The  testimony  of  Sautee,  wlio 
surveyetl  the  claim  for  the  plaintiff  In  ISfK) 
and  again  in  1002.  agrees  in  all  these  mate- 
rial points  with  their  testimony.  Santee,  how- 
ever, claims  that  the  monuiiient  designated 
as  the  west  end  center  of  the  "Paterson" 
claim  stands  now  in  the  Identical  place  In 
wliich  it  was  built  by  the  surveyor  who  made 
the  oiBciai  survey  for  the  patent,  and  that 
the  corner  establishwl  by  him  300  feet  north 
from  that  initial  monument,  and  36  feet 
north  Ot*  the  point  designated  by  the  other 
surveyors,  is  the  true  northwest  comer  of  the 
"Paterson,"  and  the  southwest  corner  of  the 
"Iron  Mountain";  tliat,  running  tlience  X. 
81°  E.  1.500  feet,  the  monument  in  place  37 
feet  X.  0°  W.  of  the  point  found  by  Cbllson 
and  Contzen  as  the  corner  common  to  the 
nortlieast  of  the  "Paterson"  and  southeast 
of  tlie  "Iron  Mountain"  designates  the  tnie 
corner  of  those  claims,  and  that.  300  feet  S. 
0°  B.  from  that  corner,  the  true  east  end 
center  of  the  "Paterson"  is  designated  by 
the  monument  there  standing  as  claimed  by 
plaintiff,  and  that  the  monument  300  feet 
S.  9°  E.  from  the  said  east  end  center  monu- 
ment designates  the  true  southeast  corner  of 
the  "Paterson"  at  a  point  35 '/j  feet  N.  8°  W. 
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from  the  point  claimed  as  sucb  coraer  by 
Chilson  aud  Coutzen;  and  tbat  running 
thence  1,500  feet  In  a  course  S.  81°  W.  he 
strikes  the  true  theoretical  southwest  comer 
of  the  "Paterson"  at  a  point  11  feet  south  of 
the  southwest  comer  monument,  as  erected 
by  the  official  surveyors  for  the  patent  and 
now  standiug  on  tlie  ground,  which  is  con- 
ceded to  be  289  feet  S.  9°  E.  from  the  initial 
monument  which  the  plaintiff  alleges  marks 
the  true  west  end  center  of  the  claim. 

The  court  found  as  a  fact  that  "the  west 
end  center  monument  of  said  'Paterson'  mine, 
as  described  and  called  for  in  the  said  patent 
of  said  'Paterson'  mine  aforesaid,  is  situate 
on  the  ground  at  the  point  originally  estab- 
lished by  the  deputy  mineral  surveyor  who 
made  the  survey  of  said  mine  for  patent." 
The  court  found  that  "the  monument  erect- 
ed on  the  ground  by  the  said  deputy  mineral 
surveyor  as  marking  the  southwest  corner  of 
said  'Paterson'  mine,  and  as  called  for  and 
described  In  said  patent  is  also  situated  upon 
the  ground  at  the  point  where  the  same  was 
first  erected ;  that  said  monument  is  situated 
S.  9°  K.  289  feet  from  the  said  west  end  cen- 
ter monument;  tbat  the  monument  erected 
upon  the  ground  by  the  said  deputy  mineral 
surveyor,  who  made  the  survey  for  patent  of 
the  said  'Paterson'  mine,  as  marking  the 
southeast  comer  of  said  'Paterson'  mine  as 
called  for  and  described  in  the  said  patent. 
and  also  in  the  field  notes  of  survey  of  said 
'Paterson'  mine,  is  also  situated  upon  the 
ground  at  the  point  where  the  same  was  first 
erected  by  said  deputy  mineral  surveyor,  and 
being  the  monument  called  for  and  described 
In  said  patent  and  field  notes  aforesaid,  said 
monument  being,  approximately,  N.  81°  K. 
1,300  feet  from  the  said  southwest  corner  mon- 
ument of  said  'Paterson'  mine;  that  the  monu- 
ment erected  upon  the  ground  by  tlie  deputy 
mineral  surveyor  who  made  the  survey  for 
patent  of  said  'Paterson'  mine  as  marking  the 
east  end  center  of  said  'Paterson'  mine,  as  call- 
ed for  and  described  In  the  said  patent,  and 
also  in  the  field  notes  of  survey  of  said  'Pater- 
son' mine,  is  also  situate  upon  the  ground  at 
the  point  where  the  same  was  first  erected 
by  said  mineral  surveyor,  and  being  the  mon- 
ument called  for  and  described  in  said  patent 
and  field  notes  aforesaid,  said  monument  being 
■N.  9°  W.  300  feet  from  the  said  monument, 
Aforesaid,  marking  the  southeast  comer :  that 
the  shaft  designated  in  the  patent  as  'Shaft 
>'o.  3,'  bears  S.  81°  W.  at  a  distance  of  100 
feet  from  said  east  end  center  monument." 

In  these  findings,  the  court  has  found  the 
location  of  the  west  end  center,  the  south- 
-west  comer,  and  the  southeast  comer  situate 
on  the  gronnd  at  the  different  points  as  claim- 
«d  by  the  plaintiff,  and  has  found  tbat  the 
monuments  now  marking  those  points  are  the 
ones  that  were  erected  upon  the  ground  by 
the  deputj-  mineral  surveyor.  These  findings 
are  fully  supported  by  the  evidence.  The 
surveyor  for  the  plaintiff  testified  that  300 
feet  from  the  east  end  center  the  southeast 


comer  monument  was  35  feet  N.  9°  W.  of 
the  point  claimed  by  the  defendant's  survey- 
ors as  the  true  southeast  corner,  and  that, 
running  from  the  southeast  corner  as  found 
and  designated  by  him  1,500  feet  in  a  course 
S.  81°  W.  brought  him  11  feet  S.  9°  E,  of 
the  southwest  corner  juonument,  which  has 
been  proved  by  all  of  the  surveyors  and  found 
by  the  court  to  be  289  feet  S.  9°  E.  from  the 
west  end  center,  being  thus  11  feet  short  of 
the  300  feet  Intended,  and  for  this  reason  the 
southeast  corner  monument  is  approximately 
N.  81°  E.  from  said  southwest  comer,  in- 
stead of  being  exactly  in  that  course.  This 
also  is  supported  by  the  testimony  of  the  two 
surveyors  for  the  defendant  that  running 
1,500  feet  S.  81°  W.  from  the  point  established 
by  them  as  the  comer  which  was  35%  feet 
south  of  the  comer  claimed  by  the  plaintiff, 
brought  Chilson  37,  and  Contzen  43,  feet 
south  of  the  aforesaid  southwest  comer  mon- 
ument, and  therefore  makes  it  plain  that  the 
point  from  which  they  start  could  not  have 
been  referred  to  by  the  conrt  as  the  south- 
east comer. 

The  finding  of  the  court  relative  to  the  mon- 
ument at  the  east  end  center  is  not  entirely 
clear.  The  court  has  found  "tbat  the  mon- 
ument erected  on  the  ground  by  the  United 
States  mineral  surveyor,  who  made  the  sur- 
vey for  patent  of  said  'Paterson'  mine  as 
marking  the  east  end  center,  is  situate  upon 
the  ground  where  the  same  was  first  erected," 
and  then  finds  that  the  monument  is  "N.  9° 
W.  300  feet  from  the  southeast  comer,"  and 
that  the  shaft  designated  in  the  patent  as 
"Shaft  No.  3"  bears  S.  81°  W.,  a  distance  of 
100  feet  from  the  east  end  center  monument 
If  the  court  herein  meant  to  designate  the 
east  end  center,  as  claimed  by  the  plaintiff, 
the  finding  Is  supported  by  the  evidence  so 
far  as  the  distance  is  concerned,  but  there  is 
no  evidence  in  the  record  that  the  shaft 
bears  from  that  monument  in  the  course  and 
at  the  distance  named.  Xtmay,  or  it  may  not. 
The  record  presents  no  evidence  on  that  point 
There  is  evidence  that  there  is  a  shaft  that 
bears  from  the  point  claimed  by  defendant 
to  be  the  east  end  center  In  that  course  and 
at  that  distance,  but  If  this  be  taken  as  the 
point  Intended  by  the  court  In  Its  findings, 
there  is  no  evidence  In  the  record  to  sustain 
the  distance,  but  all  of  the  evidence  in  regard 
to  the  distance  contradicts  the  finding.  The 
distance  established  by  the  testimony  of  all 
the  witnesses  is  265.5  feet  to  that  point  The 
court  likewise  has  found  that  "the  monument 
erected  upon  the  ground  by  the  deputy  miner- 
al surveyor,  who  made  the  survey  for  patent 
is  situate  upon  the  groimd  at  the  point  where 
the  same  was  first  erected."  and  the  testi- 
mony of  the  surveyors  for  the  defendant  be- 
ing the  only  evidence  in  the  record  on  that 
subject,  is  to  the  effect  that  there  was  no 
monument  at  that  place.  One  of  them  testi- 
fied that  it  was  a  point  where  some  old  stones 
were  found;  another  testified  a  pile  of  old 
stones,  and  in  another  place  the  remains  of 


Digitized  by 


Google 


1070 


83  PACIFIC  REPOBTER. 


(ArUb 


an  old  monument,  none  of  which  support,  but 
all  of  which  contradict,  the  finding  that  the 
monument  erected  In  1884  is  situate  upon  the 
ground  at  the  point  where  the  same  was  first 
erected. 

The  finding  of  the  court,  therefore.  If  in- 
tended to  apply  to  the  location  as  claimed  by 
the  defendant,  being  not  only  unsupiiorted  by, 
but  directly  contrary  to,  the  evidence  as  to 
the  distance  from  the  southeast  corner,  and 
as  to  its  being  the  monument  first  erected  by 
the  United  States  mineral  surveyor,  we  are 
constrained  to  interpret  It  as  referring  to  the 
point  claimed  by  the  i)laintlfr.  By  this  loca- 
tion of  the  east  end  center,  the  next  finding 
wherein  the  court  found  as  a  fact  that  "in 
the  month  of  April,  1809.  there  eslf<ted  at  a 
point  N.  9°  W.  from  the  east  end  center  mon- 
ument, at  a  distance  of  .^00  feet,  the  monu- 
ment marlcing  the  northeast  corner  of  the 
'Paterson'  as  called  for  In  said  patent  and 
field  notes  aforcBald.  •  •  •  That  In  April. 
1809,  said  mouumeut  was  destroyed  and  a 
new  monument  erected.  •  •  •  That  the 
iwlnt  where  salil  niouument  stood  is  still 
known  and  Ideutlfled  and  is  at  the  point  now 
marking  the  southeast  corner  of  said  'Iron 
Mountain'  mining  claim  according  to  the  sur- 
vey for  patent  of  said  'Iron  Mountain'  mining 
claim.  •  •  •  That  said  point  at  which 
said  northeast  comer  monument  of  said  'Pat- 
erson' mine  was  situate  and  located  is  Identi- 
cal with  the  southeast  corner  of  the  "Iron 
Mountain'  claim,  as  surveyed  for  patent  by 
defendant,  and  is  situate  S.  9°  E.  3^.2  feet 
from  the  monument  so  erected  In  1899,  and 
now  claimed  by  plaintiff  as  being  the  north- 
east corner  of  the  said  'Paterson'  mine,"  Is 
unsupported  by  any  evidence;  in  fact,  is 
contrary  to  all  of  the  evidence  in  the  case. 
The  testimony  of  the  three  surveyors  con- 
stitutes all  of  the  evidence  in  tlie  record  on 
that  subject.  The  point  thus  designated  by 
the  court  as  the  northeast  comer  of  the  "Pat- 
erson" instead  of  being  as  found  by  the  court 
.'lOO  feet  N.  9"  W.  from  the  east  end  center 
monument  has  been  testified  to  by  the  two 
surveyors  for  the  defendant,  Chilson  and 
(Jontzen,  as  300  feet  N.  0°  W.  from  "some  old 
stones"  at  the  point  35%  south  of  the  point 
claimed  by  the  plaintiff  to  be  the  true  east 
end  center,  and  therefore  only  205.5  feet 
distant  from  the  east  end  center  monument 
referred  to  by  the  court  in  its  findings. 
The  testimony  of  Santee  agrees  with  this  by 
stating  that  the  northeast  comer  300  feet 
N.  9°  W.  from  the  east  end  center,  was  35% 
feet  N.  9°  W.  from  the  comer  erected  by 
Chilson  and  Contzen.  The  finding,  therefore, 
that  "the  point  300  feet  N.  9°  W.  from  the 
east  end  center,  where  the  old  northeast 
corner  monument  stood.  Is  at  the  iiolnt  now 
marking  the  southeast  comer  of  the  'Iron 
Mountain'  according  to  the  survey  for  patent 
of  said  claim,"  besides  being  unsupported  by 
any  evidence,  is  Inconsistent,  self -contradic- 
tory,  and  mathematically   imiMssible.     The 


finding  of  the  court  fixing  the  northwest  cor- 
ner of  the  "Paterson"  is  correct,  theoretically, 
but,  being  dependent  upon  the  finding  as  to 
the  northeast  comer,  must  fall  with  it 

The  Judgment  of  the  lower  court  Is  revers- 
ed, and  the  case  is  remanded  for  a  new  triaL 

KEXT.   C.  J.,   and  SLOAN,   CAMPBELL, 
and  XAA'E,  JJ.,  concur. 


Tl'RXER,  Sheriff,  et  al.  r.  FRAXKLIN. 
(Supreme  Court  of  Arizona.    March  31,  1906.) 

1.  Wbit  of  Ebbor— Bond  —  Codefendasts— 
Filing-^  CBisDicTioN. 

Where,  in  an  action  against  a  sheriff  and 
his  8ure:y,  judgment  was  rendered  against  both, 
after  which  a  writ  of  error  was  sued  out  and  a 
bond  filed  on  behalf  of  the  surety,  but  no  bond 
was  filed  by  the  sheriff  on  his  behalf,  the  Su- 
preme Court  acquired  no  juriiulictlon  to  deter- 
mine any  question  relative  to  his  rights  or  in- 
tcrc.t. 

2.  Same— FiNniNOS— EviDE>CE  —  OnjEcrioss 
IK  Tbial  Coubt— Motion  fob  Xew  Trial- 
Exceptions. 

The  Hufiiciency  of  the  evidence  to  sustain 
the  findings  will  not  be  reviewed  on  a  writ 
of  error,  unless  a  motion  for  a  new  trial  has 
been  made  on  that  ground  in  the  trial  court 
and  the  overruling  thereof  was  excepted  to  and 
assiKned  as  error. 

[Ed.  Xote. — For  cases  in  point,  see  vol.  2, 
Ce'it.  1Mb.  Appeal  and  Error,  $$  1727-1 TS.^, 
17r>!)-17<>J :  vol.  3,  Cent.  Dig.  Appeal  and  Error, 
a  2978.  2979.] 

3.  Pbincipai.  and  Surety  —  Scbety  Com- 
panies—Fobeion  Companies — Pbocess. 

Itev.  St.  1901,  par.  1323,  authorizes  serv- 
ice jtenernlly  on  a  corporation  by  serving  its 
{)resiident,  secretary,  treasurer,  and  director  or 
ocal  agent  representing  the  company  in  the 
county  in  which  the  suit  waa  brought.  Para- 
graph 414,  being  section  2  of  title  8,  relating  to 
surety  companieR,  makes  the  appointment  of  a 
citizen  agent  on  whom  process  may  be  served  a 
condition  of  the  company's  right  to  do  business 
within  the  state.  Held  that,  where  defendant 
surety  company  bad  appointed  a  statutory  agent 
within  the  state,  a  return  showing  service  by 
delivering  a  true  copy  of  the  summons  and  com- 
plaint to  such  agent  was  sufficient  to  confer 
jurisdiction  of  the  surety  company,  though  the 
return  did  not  designate  the  class  or  kind  of 
agent  on  whom  the  process  was  served. 

Error  to  District  Court,  Santa  Cruz  Coun- 
ty;   l)efore  Justice  Eugene  A.  Tucker. 

Action  by  O.  K.  Frankllu  against  Thomas 
J.  Turner,  sheriff,  and  another.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
bring  error.    Affirmed. 

Thomas  Armstrong,  Jr.,  for  plaintifFs  in 
error.  Selim  M.  B'ranklln  and  S.  L.  Kingan. 
for  defendant  in  error. 

DOAN,  J.  This  cause  is  brought  to  this 
court  on  a  writ  of  error  from  the  district 
court  of  Santa  Cruz  county  by  the  i>latntiff^ 
in  error,  who  were  tbe  defendants  in  that 
court.  An  action  was  brought  by  the  defend- 
ant in  error,  O.  K.  Franklin,  against  tbe 
plaintiffs  in  error,  Thomas  J.  Tutuer,  as 
sheriff  of  Snuta  Cruz  county,  and  the  United 
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States  Fidelity  &  Guaranty  Company,  as 
surety  on  bis  official  bond,  to  recover  dam- 
ages for  the  alleged  loss  sustained  through 
the  negligence  of  the  deputy  of  the  defend- 
ant sheriff  In  falling  to  properly  levy  a,  writ 
of  attachment  In  a  suit  by  the  said  Franklin 
against  one  John  Dessart  Personal  service 
of  summons  and  complaint  was  had  on  Sher- 
iff Turner,  who  appeared  and  answered. 
The  sununons  for  the  guaranty  company  was 
served  on  J.  J.  Sweeney,  Its  agent,  and  the 
eofficiency  of  the  officer's  return  of  that  serv- 
ice Is  contested  by  the  plaintiff  In  error. 
The  guaranty  company  made  no  appearance, 
and  Judgment  was  taken  against  It  by  de- 
fault 

It  appeared  upon  the  trial  that  the  writ 
of  attachment  in  Franklin's  action  against 
Dessart  was  duly  issued  on  the  13th  day  of 
January,  1004,  and  was  delivered  by  the 
clerk  of  the  court  to  Franklin's  attorney,  who 
delivered  the  same  to  the  sheriffs  clerk, 
together  with  a  copy  of  the  said  writ  for  fil- 
ing in  the  recorder's  office,  and  the  directions 
as  to  the  particular  property  upon  which  the 
plaintiff,  Franklin,  desired  to  have  it  levied, 
and  -was  by  the  sberiflF*s  clerk  delivered  to  a 
deputy  sheriff  for  levy.  Thewrit  was  return- 
ed on  the  following  day,  January  14th,  with 
the  proper  return  of  service  Indorsed  there- 
on; but  the  copy  of  the  writ  that  is  required 
by  our  statute  to  be  filed  In  the  recorder's 
office,  with  a  copy  of  the  sheriff's  return  In- 
dorsed thereon,  In  order  to  constitute  a  val- 
'Id  levy,  was  found  to  have  been  filed  In  the 
recorder's  office  on  the  14th  of  January  with- 
out any  copy  of  the  sherlfTs  return  of  serv- 
ice Indorsed  thereon,  but  with  a  memoran- 
dum attached  thereto  giving  simply  the  num- 
ber of  the  lot  and  block  of  the  real  estate 
on  which  the  levy  was  attempted,  without 
•any  designation  of  the  town  or  county  where- 
in located.  On  the  15th  of  January,  1005, 
Dessart  conveyed  the  property  to  a  purchaser 
for  value,  and  upon  the  trial  of  Franklin's 
case,  Judgment  was  rendered  against  Des- 
sart, but  the  attempted  levy  of  the  attach- 
ment was  found  to  be  so  defective  as  to 
create  no  lien  on  the  real  estate.  Dessart,  It 
appears,  after  the  transfer  of  the  property 
was  Insolvent,  and  has  remained  so  until  this 
time,  and  the  plaintiff,  Franklin,  has  failed 
thus  far  to  recover  anything  by  virtue  of 
the  Judgment.  Upon  the  trial  of  the  cause 
against  the  plaintiff  In  error,  the  court  ren- 
dered Judgment  on  April  19,  1903,  against 
the  defendants  for  the  full  amount  demanded, 
to  wit  $4,000,  with  Interest  and  costs,  mak- 
ing a  total  of  $4,455.65.  A  motion  for  a  new 
trial  was  presented  by  the  defendant  Turner 
on  April  22, 1005,  and  denied,  but  no  appear- 
ance was  entered  for  the  guaranty  company, 
and  the  motion  for  a  new  trial  was  made 
only  on  behalf  of  the  defendant  Turner.  No- 
.tice  of  appeal  was  given  by  the  defendant 
Turner  on  April  22,  1805,  upon  the  denial  of 
the  motion  for  a  new  trial,  but  no  appeal  was 


perfected.  On  the  20th  of  June  a  petition  for 
a  writ  of  error  was  filed  by  counsel  for  plain- 
tiffs In  error.  Summons  was  Issued  thereon, 
and  on  the  26th  day  of  June  a  supersedeas 
and  cost  bond  was  filed  in  the  case  by  the 
guaranty  company,  conditioned  upon  the  said 
guaranty  company  prosecuting  its  said  writ 
of  error  with  efCect,  and  performing  any  Judg- 
ment and  paying  any  costs  that  might  be 
awarded  against  It,  together  with  the  ac- 
cruing costs,  but  no  bond  was  filed  by  Turn- 
er or  by  any  one  on  his  behalf.  By  reason 
of  there  being  no  bond  filed  by  Turner  or 
on  his  behalf,  this  court  does  not  obtain  any 
Jurisdiction  over  him  or  his  interests  In  the 
case.  The  determination  of  this  question  will 
therefore  be  had  relative  to  the  rights  and 
interests  of  the  guaranty  company  alone. 

The  first  assignment  of  error  is  based  upon 
the  overruling  of  the  defendant  Turner's  gen- 
eral demurrer  to  the  complaint.  The  next 
four  assignments  are  based  upon  the  insuf- 
ficiency of  the  testimony  to  sustain  the  find- 
ings of  the  lower  court.  The  insufficiency  of 
the  evidence  to  sustain  the  findings  Is  a  good 
ground  for  a  new  trial,  and  it  has  been  in- 
variably held  by  this  court  that  no  Judgment 
will  be  reversed  on  the  ground  that  It  is  not 
supported  by  the  evidence  unless  a  motion 
for  a  new  trial  had  been  made  and  overruled 
In  the  court  where  such  Judgment  was  ren- 
dered, and  the  overruling  of  such  motion  ex- 
cepted to  there  and  assigned  here  as  error. 
This  Is  only  a  reiteration  of  the  general  rule 
that  a  party  will  not  be  heard  In  an  appellate 
court  until  he  has  exhausted  his  remedies  In 
the  lower  co\irt.  Putman  v.  Putman,  3  Arts. 
182,  24  Pac.  320;  Greer  v.  Richards,  3  Ariz. 
227,  32  Pac.  266;  Tletjen  v.  Snead,  3  Ariz. 
195,  24  Pac.  324;  Lemon  v.  Ward,  3  Ariz. 
219,  73  Pac.  443;  County  of  Maricopa  v. 
Osbom,  4  Ariz.  331,  40  Pac.  313. 

The  last  assignment  of  error  alleged  that 
"the  court  erred  In  rendering  Judgment 
against  the  defendant  the  United  States 
Fidelity  &  Guaranty  Company  at  all,  for  the 
reason  that  there  was  no  sufficient  service 
of  siuimons  on  said  defendant,  and  no  re- 
turn of  sufficient  service  to  give  the  court 
Jurisdiction."  Upon  examination  we  find  the 
complaint  sufficient  to  sustain  the  Judgment. 
The  general  provisions  for  the  service  of  pro- 
cess upon  corporations  in  paragraph  1323, 
Rev.  St.  1901,  are  as  follows:  "In  suits 
against  any  Incorporated  company  or  Joint- 
stock  association,  the  summons  may  be  serv- 
ed on  the  president,  secretary,  or  treasurer, 
or  any  director  of  such  company  or  associa- 
tion or  upon  the  local  agent  representing  such 
company  or  association  In  the  county  in 
which  suit  Is  brought  •  •  •."  In  Its 
petition  for  writ  of  error,  the  guaranty  com- 
pany alleges  that  it  "is  a  surety  company 
authorized  to  become  surety  on  bonds  in  the 
territory  of  Arizona,  but  incorporated  under 
the  laws  of  the  state  of  Maryland,  having  Its 
principal  place  of  business  la  Baltimore  In 
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Bald  state  of  Maryland,  bnt  also  haTlng  a 
duly  authorized  and  appointed  statutory 
agent,  to  wit,  J.  J.  Sweeney,  who  resides  at 
Phoenix,  In  the  county  of  Maricopa  and  ter- 
ritory of  Arizona."  While  our  provisions 
for  service  upon  corporations  In  general  are 
as  above  cited,  we  have  a  special  statute  for 
surety  or  guaranty  companies,  being  title  8 
of  the  Revised  Statutes  of  Arizona  of  1901, 
and  the  plaintiff  in  error  was  doing  business 
in  Arizona  under  the  provisions  of  this  title 
at  all  times  herein  named.  Paragraph  41-1, 
being  section  2  of  said  title  8,  provides: 
"That  no  company  shall  do  business  under 
the  provisions  of  this  act  until  It  shall,  by  a 
written  power  of  attorney,  appoint  some  per- 
son residing  within  the  territory  of  Arizona, 
who  shall  be  a  citizen  of  said  territory  as 
Its  agent,  upon  whom  may  be  served  all  law- 
ful processes  against  such  company,  and  who 
shall  be  autborizal  to  enter  an  ai)pearance 
In  Its  behalf.  •  *  •  A  judgment,  decree, 
or  order  of  court  entered  or  made  after  serv- 
ice of  process  as  aforesaid,  shall  be  as  valid 
and  binding  as  If  served  with  i)ro<'ess  in  the 
county  where  suit  Is  brought."  We  find  on 
the  summons  In  this  case  tlie  return  of  the 
sheriff  who  served  the  same  In  these  words: 
"I  hereby  certify  that  I  received  the  within 
summons  on  the  22d  day  of  August,  A.  D.  1904, 
at  the  hour  of  11:50  a.  m.,  and  personally 
served  the  same  on  the  22d  day  of  August, 
A.  D.  1904,  on  the  United  States  Fidelity  & 
Guaranty  Company  by  delivering  to  John  J. 
Sweeney,  agent  of  said  United  States  Fidelity 
&  Guaranty  Company,  a  corporation,  at  the 
city  of  Phoenix,  county  of  Maricopa,  Arizona, 
a  copy  of  said  summons,  to  which  was  at- 
tached a  true  copy  of  the  complaint  mention- 
ed la  said  summons.  Dated  this  22d  day  of 
August,  A.  D.  1904.  W.  W.  Cook,  Sheriff,  by 
O.  B.  Roberts,  Deputy  Sheriff."  The  special 
provisions  of  title  8,  applying  to  surety  and 
guaranty  companies,  are  sufficient  for  the  de- 
termination of  this  question,  and  we  are  sat- 
isfied that,  regardless  of  whether  there  Is  a 
necessity  for  the  return  of  service  designating 
the  class  or  kind  of  agent  on  whom  process 
has  been  served,  under  the  provisions  of  par- 
agraph 1323  m  the  case  of  other  corporations 
generally,  the  service  In  the  case  now  tmder 
consideration  having  been  made  upon  the 
agent  of  a  surety  company,  which  Is  required 
to  have  but  one  agent  In  the  t«rritory  for 
the  service  of  such  process,  the  return  of 
service  made  by  the  sheriff,  now  under  con- 
sideration, fully  complied  with  the  require- 
ments of  paragraph  414,  In  accordance  with 
the  provisions  of  which  such  service  was 
made,  and  was  sufficient  to  vest  in  the  coxtrt 
Jurisdiction  over  the  defendant  company. 

No  error  appearing  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

KENT,   C.   J.,    and   SLOAN   and   CAMP- 
BELL, JJ.,  concur. 


SANTA  Ffi  P.  &  P.  RT.  CO.  t.  FORD. 

(Supreme   Court  of  Arizona.    May   12,   1906.) 

1.  Tbial— Nonsuit— AuTHOBiTY  of  Coubt. 

The  trial  court  has  no  authority  to  direct 
an  involuntary  nonsuit. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S  3»«.] 

2.  Railroads— Consignees  of  FszianT — Iw- 

JUKIES — IlUTY    Of    UAILBOAO. 

I'lainliff  and  his  brother  were  consignees 
of  ice,  which  was  transiwrted  in  the  calK>ose  of 
defendant's  freight  train,  and  l)eing  at  the 
station  to  receive  it,  the  conductor  told  them 
tliat  tiiey  would  have  to  unload  it  themselves, 
as  he  was  short  of  help.  PlaintiO!  and  bis  broth- 
er boarded  the  train,  and  proceeded  to  unload 
the  ice,  and  as  they  were  doing  so  plaintiff 
was  thrown  from  the  car  and  injured  by  the  jar 
of  tile  train,  caused  by  the  negligent  making  of 
a  coupling.  Held,  that  plaintiff  was  not  a  mere 
licensee  on  the  car,  but  was  there  at  the  in- 
vitation of  the  conductor,  and  was  entirled  to 
protection  against  negligence  of  defendant's 
serviints. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  H  874,  879.] 

3.  Same— AuTnoBiTT  of  Conductob. 

Defendant's  conductor  having  apparent  au- 
thority to  autliorize  plaintiff  to  remove  his 
freight  from  the  train,  whether  the  conductor 
had  actual  authority  for  that  purpose  was  im- 
material. 

4.  Same  —  CoNTBiBtrroBT    Negligence  —  Ik- 

STBUCTI0N8. 

In  an  action  for  injuries  to  a  consignee  of 
freight  while  removing  the  same,  by  the  n^Ii- 
gence  of  the  railroad  company's  employes,  an 
instruction  on  contributory  negligence,  declar- 
ing that  such  negligence  would  not  defeat  a 
recovery  if  it  was  shown  that  defendant  might, 
with  the  exercise  of  reasonable  care  and  pru- 
dence, have  avoided  the  consequences  thereof, 
was  not  misleading  for  failure  to  charge  that 
such  rule  applied  only  on  condition  that  the  evi- 
dence showed  that  defendant  actually  knew  that 
plaintiff  was  guilty  of  negligence,  or  had  by 
his  own  act  placed  himself  in  a  position  of  dan- 
ger. 

5.  Same— Cabe  REqciRED — Instbuctions. 

In  an  action  for  injuries  to  a  consignee  of 
freight  while  unloading  the  same,  an  instruction 
that  notwithstanding  the  fact,  if  it  be  a  fact. 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, he  would  nevertheless  be  entitled  to  re- 
cover if  it  appeared  from  the  evidence,  not 
merely  that  defendant  actually  knew,  but  tliat 
defendant  "might  have  imown,"  or  "had  rea- 
son to  know,  or  "reasonably  would  have 
known."  of  plaintiff's  contributory  negiigence, 
or  position  and  negligence,  and  could  thereafter 
by  the  exercise  of  reasonable  care  have  avoided 
the  accident  and  injury,  was  erroneous  as  im- 
posing too  high  a  degree  of  care  on  defendant. 
Doan,  J.,  dissenting. 

Appeal  from  District  Court,  Maricopa 
County;   before  Justice  Edward  Kent, 

Action  by  George  8.  Ford  against  the 
Santa  F^,  Prescott  &  Phoenix  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  def«id- 
ant  appeals.    Reversed  and  remanded. 

George  S.  Ford  recovered  from  the  Santa 
F6,  Prescott  &  Phoenix  Railway  Company 
damages  for  personal  injuriea  alleged  to  bare 
been  inflicted  upon  him  through  the  defend- 
ant company's  negligence.  From  the  Judg- 
ment the  railway  company  has  appealed. 
Reversed. 
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T.  J.  Xorton,  li.  H.  Chalmers,  and  V.  T. 
Clotfelter,  for  appellant.  Alfred  Frnnklln 
and  A.  C.  Baker,  for  appellee. 

NAVE,  J.  George  S.  Ford,  as  plaintiff, 
brought  suit  against  the  Santa  Pfi,  Prescott 
&  Phoenix  Railway  Company,  a  corporation, 
as  defendant,  to  recover  damages  suffered  by 
him  on  account  of  personal  injuries  alleged  to 
have  been  Inflicted  upon  him  as  a  result  of 
defendant's  negligence.  The  testimony  In  the 
case  tends  to  establish  the  following  facts: 
PlaintilF  and  his  brother  were  the  conslgmeee 
of  Ice  consigned  to  them  at  Wickenburg, 
Ariz.,  through  the  defendant  company.  The 
Ice  was  conveyed  to  Wickenburg  In  the  ca- 
boose of  one  of  defendant's  freight  trains. 
When  the  train  reached  Wickenburg  plnln- 
tllt  and  his  brother  were  at  the  station  to 
receive  the  lee.  The  conductor  In  charge  of 
the  train  said  to  them:  "Qot  lots  of  ice  In 
here,  but  yon  boys  will  have  to  unload  It 
yourselves.  I  nm  short  of  help  this  morning. 
One  of  my  men  Is  sick."  A  part  of  the 
freight  train.  Including  the  caboose,  was 
left  on  the  main  track  opposite  the  railroad 
fttatlon  while  the  engine  with  two  or  three 
cars  cut  loose  firom  the  train,  and  pro<»eded 
to  take  some  cars  from  the  side  track,  and 
couple  them  into  the  train.  Plaintiff  and 
his  brother  Immediately  set  about  unloading 
the  Ice  from  the  caboose  while  the  conductor, 
and  a  brakeman  unloaded  freight  from  an- 
other car  In  the  train.  The  ice  was  In  cakes 
weighing  about  800  pounds  each.  The  plain- 
tiff, his  face  to  the  ice  and  his  back  to  the 
door,  dragged  the  cakes  with  a  pair  of  ice 
tongs  to  the  door  of  the  caboose,  and  then 
slid  them  between  his  legs  upon  a  truck 
standing  beside  the  car  where  they  were  re- 
ceived by  his  brother.  While  plaintiff  was 
in  the  doorway  of  the  caboose  with  his  back 
toward  the  truck  In  the  act  of  sliding  a  cake 
between  his  legs,  the  cars  from  the  sidetrack 
were  coupled  Into  the  train.  Plaintiff  was 
Jarred  out  of  the  door  and  fell  against  the 
station  platform,  striking  bis  back  and  being 
seriously  Injured. 

The  first  assignment  of  error  is  that  "the 
court  erred  in  denying  the  motion  of  the  de- 
fendant for  Judgment  for  nonsuit  against  the 
plaintiff,  made  during  the  trial  and  at  the 
close  of  plaintlfTs  evidence,"  upon  several 
enumerated  grounds.  Under  our  statutes  the 
court  has  not  authority  to  direct  an  invol- 
untary nonsuit.  Bryan  v.  Plnney,  3  Ariz.  34, 
21  Pac.  332;  Roberts  v.  Smith,  6  Ariz.  36a 
52  Pac.  1120.  Therefore  the  court's  denial 
of  the  motion  was  necessary,  irrespective  of 
the  merits  of  the  grounds  urged  had  they 
been  presented  in  support  of  the  appropriate 
motion.  Furthermore,  the  abstract  of  the 
record  does  not  disclose  that  the  motion  In 
question  was  made. 

The  several  grounds  set  forth  In  support 
of  this  assignment  of  error  are  each  pre- 
sented In  support  of  the  assignment  which 
we  shall  next  consider,  and  are  as  meritor- 
85  P.— 08 


loue  In  Its  support  as  they  would  have  been 
in  support  of  the  appropriate  motion  for  an 
Instructed  verdict  at  the  close  of  plaintiff's 
case.  This  assignment  Is  as  follows:  "The 
court  erred  in  refusing  to  charge  the  Jury 
as  requested  by  the  defendant  as  follows: 
'You  are  Instructed  to  find  a  verdict  for 
the  defendant,'  becau.se  It  appeared  (among 
other  grounds)  that  plaintiff  was  a  licensee 
and  suffered  injury  from  a  danger,  the  risk 
of  which  he  assumed  when  he  went  on 
board  of  the  caboose."  Under  the  facts  as 
stated,  resolving  conflicting  testimony  in  fa- 
vor of  plaintiff,  plaintiff  was  not  a  licensee; 
he  was  an  invitee,  the  consignee  of  freight, 
interested  in  its  removal  from  the  caboose, 
engaged  at  the  request  of  the  agent  in 
charge  of  the  defendant's  train,  to  wit,  the 
conductor,  in  removing  from  the  train  mer- 
chandise consigned  to  him.  As  such  he  was 
entitled  to  protection  against  carelessness 
and  negligence  of  the  defendant  through  its 
servants  whereby  injury  might  result  to  him. 
Railway  Co.  v.  Bolton.  43  Ohio  St.  224,  1  N. 
E.  333,  54  Am.  Rep.  803;  Mason  v.  Railway 
Co.,  65  Tex.  577,  57  Am.  Rep.  606;  Welch 
V.  Maine  Central  Ry.  Co.  (Me.)  30  Atl.  116, 
25  I*  R.  A.  658;  Jacobson  v.  St.  Paul  Ry. 
Co.,  41  Minn.  206,  42  N.  W.  932;  Toledo,  etc.. 
By.  Co.  V.  Hauck,  8  Ind.  App.  367,  35  N.  E. 
573;  I.  C.  R.  B.  Co.  v.  Hoffman,  67  111.  287. 
In  support  of  this  assignment  of  error,  how- 
ever, it  Is  urged  that  no  testimony  was  given 
to  show  that  the  conductor  of  the  train  had 
authority  to  deliver  freight  directly  to  the 
consignee  or  to  authorize  the  consignee  to 
remove  freight  from  his  train.  Whether  the 
conductor  had  or  had  not  such  authority  is 
immaterial.  The  plaintiff  was  present  In 
his  own  Interest  seeking  to  obtain  from  the 
defendant  freight  to  the  delivery  of  which 
he  was  entitled.  If  the  defendant's  repre- 
sentative, in  charge  of  that  freight,  requested 
plaintiff  to  remove  the  consignment  from  the 
car,  plaintiff,  acting  in  bis  own  interest,  was 
Justified  In  removing  it,  and  was  entitled  to 
protection  from  carelessness  or  negligence 
on  behalf  of  defendant's  employ^.  It  was 
not  Incumbent  upon  him,  before  acting  as 
bis  self-interest  dictated,  to  ascertain  the 
defendant's  rules  governing  the  conductor's 
authority.  What  would  be  the  effect  of 
knowledge  by  him  or  notice  to  him  of  a 
limitation  upon  the  conductor's  authority  is 
a  question  which  does  not  here  arise;  and  the 
rule  laid  down  by  us  must  be  limited  by  this 
fact.  We  are  defining  plabitlff's  right  where 
he  has  no  knowledge  or  notice  of  a  limita- 
tion upon  the  authority  assumed  by  the  de- 
fendant's representative. 

A  third  assignment  of  error  Is  based  upon 
the  fact  that  the  court  refused,  except  with  a 
modification,  to  give  two  Instructions  request- 
ed by  the  defendant  Each  of  these  was  for 
the  purpose  of  advising  the  Jury  concerning 
the  law  as  to  a  defense  Interposed  by  the  de- 
fendant that  plaintiff  was  guilty  of  con- 
tributory  negligence.      Each    instruction    as 
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requested  was  given  with  tlie  followlns  pro- 
viso added  thereto:  "That  the  contributing 
negligence  of  the  party  injured  will  not  de- 
feat the  action  if  it  be  shown  that  the  defend- 
ant might,  with  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  conse- 
quences of  the  Injured  party's  negligence." 
The  objection  made  to  this  proviso  Is  as  fol- 
lows :  "The  Jury  were  not  told  either  in  this  or 
any  other  instruction  given  that  the  rule  of 
law  expressed  In  the  proviso  applied  only  upon 
condition  that  the  evidence  showed  that  the 
defendant  actually  knew  that  plaintiff  was 
guilty  of  negligence,  or  had  by  his  own  act 
placed  himself  In  a  position  of  danger."  We 
think  the  proviso  would  more  exactly  state 
the  law  if  it  were  framed  to  meet  the  objec- 
tion to  it  here  made,  but  Its  language,  used 
In  precisely  similar  context,  was  approved 
hy  the  Bupreme  Court  of  the  United  States 
In  Inland  &  Seaboard  Coasting  Company  v. 
Tolson,  139  U.  S.  558,  11  Sup.  Gt  653,  35  L. 
Ed.  270.  Both  upon  that  authority,  and  be- 
cause It  appears  to  us  that  the  Instruction  is 
not  so  Inexact  as  to  mislead  the  Jury,  we 
hold  that  attaching  this  proviso  to  the  in* 
structions  In  question  was  not  error. 

A  fourth  assignment  of  error  is  based  upon 
the  giving  by  the  court  of  the  following  in- 
struction: "Gentlemen,  I  charged  you  In 
■connection  with  the  law  on  the  question  of 
contributory  negligence  in  this  case,  that  if 
yoji  should  find  that  the  plaintiff  here  was 
guilty  of  contributory  negligence  he  could  not 
recover  In  this  case.  I  qualified  that  with 
this,  that  if  the  defendant  company  could, 
by  the  exercise  of  reasonable  care  and  pm- 
-dence  have  avoided  the  Injury,  then  that  ques- 
tion of  contributory  negligence  of  the  plaintiff 
would  not  prevent  his  recovery.  That,  gentle- 
men, is  the  law,  but  there  is  still  another  and 
further  modification  to  be  made  of  that,  which 
Is  this:  That  principle  applies  where  the  de- 
fendant, this  company,  knew  that  the  plaintiff 
had  been  guilty  of  this  negligence,  then  could 
have  performed  some  act,  or  could,  by  exer- 
cising reasonable  care  and  prudence,  have 
prevented  the  accident,  then  that  qualification 
would  apply;  but  that  only  applies  In  a  case 
where  the  defendant  knew  or  mlffht  have 
known  of  the  contributory  negligence  and 
then  could  have  avoided  It  If  you  should 
find  in  this  case  that  that  was  not  the  fact, 
and  that  this  whs  an  accident  which  resulted 
from  the  negligence  of  both  of  the  defendant 
and  the  contributory  negligence  of  the  plain- 
tiff, and  defendant  didn't  know  or  reagonahly 
toould  not  be  expected  to  know  of  that  negli- 
gence, then  that  principle  would  not  apply; 
and  If  both  the  defendant  was  negligent  and 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence then  he  should  not  recover.  Tlat  is, 
gentlemen,  that  I  may  make  It  clear  to  you, 
after  all  this  statement,  the  plaintiff  must 
prove  negligence  on  the  part  of  the  defendant. 
Tf  the  defendant  proves  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
that  coQtrlbutoiy  negligence  did  contribute 


to  tbe  InJniT,  then  he  cannot  recover  In  flils 
case,  onlesa  the  defendant  knew,  or  had  rea-- 
ton  to  know,  of  his  position  and  hU  negli- 
gence, and  could  then,  by  the  exercise  of  rea- 
sonable care,  have  avoided  the  accident." 
Tbe  vice  of  this  instruction.  It  Is  contended, 
lies  in  the  words  which  we  have  italicized 
It  advised  tbe  Jury  that  notwithstanding  tbe 
fact,  if  it  be  a  fact,  that  plaintiff  was  guilty 
of  contributory  negligence  be  would  nevertbe- 
less  be  entitled  to  recover  if  It  appeared  from 
tbe  evidence  not  merely  that  the  defendant 
actually  knew  but  that  defendant  might  have 
known  or  had  reason  to  know  at  reaeonahly 
would  Mve  known  of  plaintiff's  contributory 
negligence  or  position  and  negligence  and 
could  thereafter,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident  and  Injury. 
That  this  Instruction  would  have  been  open 
to  no  criticism  if  the  Italicised  words  bad 
been  omitted  is  beyond  question.  Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  S.  429,  12  Sup. 
Gt  679,  36  Ia  Ed.  485;  Inland  Ai  Seaboard 
Coasting  Co.  v.  Tolson,  supra.  We  have 
found  rulings  of  the  Supreme  Courts  of  sever- 
al states  in  point  aa  to  tbe  merits  of  tbls 
Instruction.  Under  tbe  declsioos  of  tbe  Su- 
preme Court  of  Missouri  the  Instruction  as 
given  is  good.  Donohue  v.  St  Louis,  L  M.  & 
S.  Ry.,  91  Ma  357,  2  S.  W.  424,  8  S.  W.  84& 
Under  the  decisions  In  the  foUowlng  caaes 
this  instruction  Is  erroneous.  Johnson  T. 
Stewart  (Ark.)  34  S.  W.  88p;  Herbert  ▼. 
S.  P.  Co.,  121  Cal.  227,  63  Fac  651;  Georgia 
Pac.  Ry.  Co.  v.  Lee  (Ala.)  0  South.  231; 
Krenzer  v.  Pittsburg  &  Ry.  Co.  (Ind.  Sup.) 
52  N.  E.  220,  68  Am.  St  Rep.  252;  Tex.  Pac. 
Ry.  Co.  V.  Lively  (Tec  Civ.  App.)  88  &  W. 
370. 

We  have  reached  tbe  opinion  that  the  In- 
struction Is  erroneous.  It  lays  down  too 
broad  a  rule  of  responsibility.  Under  tbe  law 
It  was  Incumbent  upon  the  defendant  to  exec- 
else  reasonable  care  and  prudence  to  protect 
the  plaintiff.  This  was  correctly  explained  to 
the  Jury.  If,  under  the  circumstances  as  they 
existed  in  this  case,  it  was  a  reasonable  act  to 
make  a  coupling  while  the  caboose  was  being 
unloaded,  then  that  coupling  to  be  lawfully 
made  should  have  been  made  with  reason- 
able care  for  the  plaintltTs  safety.  If  plain- 
tiff was  not  already  familiar  with  the  fact 
that  couplings  might  be  made  while  cars  were 
being  unloaded,  a  proper  part  of  defendant's 
care  was  so  to  advise  bim ;  and  plaintiff's 
knowledge  or  want  of  knowledge  is  an  ele- 
ment in. tbe  determination  whether  be  was 
contributorlly  negligent  Plaintiff  had  the 
right  to  rely  upon  It  that  defendant  would 
conduct  all  of  its  operations  with  a  reason- 
able care  for  his  safety;  but  the  defendant 
had  a  corresponding  right  to  rely  upon  It 
that  plaintiff  would  not  unreasonably  or  neg- 
lectfully expose  himself  to  injury.  To  require 
that  the .  defendant  should  have  adopted 
means  to  observe  whether  plaintiff  was  vio- 
lating his  duty  not  to  be  negligent  would 
,  have  tbe  effect  to  deprive  the  defendant  of 
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this  right.  These  nre  reciprocal  rights  npon 
which  rests  the  doctrine  of  recovery  for  in- 
juries caused  by  negligence  and  the  defeat  of 
such  recovery  through  contributory  negli- 
gence. The  Jury  may  have  found  that  It 
was  reasonable  for  defendant  to  make  a  coup- 
ling while  plaintiff  was  unloading  the  Ice, 
and  that  plaintiff  ought  to  have  anticipated 
a  coupling;  but  that  the  coupling  was  made 
with  unreasonable  violence.  Then  what 
should  have  been  determined  was  whether 
plaintiff  acting  In  the  light  of  the  fact  that 
defendant  might  reasonably  make  a  coupling 
had  taken  a  position  unreasonable  and  negli- 
gent, a  position  In  which  he  would  be  likely 
to  be  Injured  should  the  defendant  make 
the  coupling  In  a  reasonable  manner.  If  so, 
then  even  If  the  coupling  had  been  made  with 
reasonable  care,  plolntlff  might  have  been 
Injured;  and  if,  despite  defendant's  negli- 
gence, plaintiff  wonld  have  been  uninjured 
had  he  been  reasonably  careful  himself,  he 
was  equally  culpable  with  the  defendant.  It 
would  follow  that  the  negligence  of  each 
having  Jointly  operated  to  produce  the  Injury 
the  Injured  party  should  not  have  recovered. 
On  the  other  band.  If  the  defendant  actually 
knew  that  the  plaintiff  was  in  a  imsltlon, 
though  through  bis  own  carelessness  and  neg- 
ligence, w^herein  he  was  In  danger  of  Injury, 
if  then  by  the  exercise  of  reasonable  care  and 
diligence  defendant  could  have  prevente<l 
the  injury,  and  did  not  do  so,  the  resulting 
Injury  verged  upon  a  willful  and  malicious 
injury,  and  the  defendant  should  compensate 
the  plaintiff  despite  plaintiff's  negligence; 
for  under  no  circumstances  whatever  may  the 
defendant  willfully  and  maliciously  injure 
the  plaintiff. 

What  ought  to  have  been  known  or  ob- 
served or  would  have  been  known  or  ob- 
served by  the  exercise  of  reasonable  care, 
is  often  a  factor  In  determining  the  existence 
of  negligence.  It  is  conceivable  that  facts 
may  have  existed.  In  connection  with  other 
facts  in  this  case,  which  would  support  an 
instruction  that  defendant  was  negligent. 
If  defendant's  servants  reasonably  could  have 
known  of  plaintifTs  position,  and  so  knowing 
conid,  by  the  exercise  of  reasonable  care, 
have  prevented  his  injury.  This  would  be 
applicable,  for  example,  if  it  was  not  the 
custom  at  that  station  to  couple  cars  Into 
the  train  when  It  was  being  unloaded,  or  If 
plaintiff  had  possession  of  no  facts  which 
would  reasonably  lead  him  to  anticipate  such 
a  coupling.  Then  plaintiff  could  rely  upon 
having  the  car  stable,  and  could  act  aeconl- 
Ingly.  It  would  be  the  duty  of  defendant, 
before  making  a  coui>ling  which  would  Jar 
the  car,  to  use  reasonable  care  to  ascertain 
plaintiff's  position,  warn  him  of  the  shock 
or  use  other  means  to  protect  him.  A  vio- 
lation of  this  duty  would  be  negligence.  This 
we  state  without  determining  the  applicabil- 
ity of  such  an  Instruction  to  the  facts.  The 
authorities  cited  supni  under  the  second  as- 
signment of  error  discussed  are  illustrative. 


But  under  all  situations  the  defense  of  con- 
tributory negligence  must  be  left  intact.  By 
reason  of  the  fact  that  the  instruction  under 
consideration  imiwsed  upon  the  defendant  a 
duty  to  use  care  to  ascertain  whether  plain- 
tiff was  being  negligent.  It  Is  erroneous. 

We  find  no  error  In  the  other  instructions 
complained  of,  and  deem  It  unnecesary  to 
discuss  them  at  length. 

By  reason  of  the  error  In  the  Instruction 
just  considered,  the  Judgment  is  reversed 
and  the  case  remanded  for  new  trial. 

SLOAN  and  CAMPBELL,  JJ.,  concur. 
DOAN,  J.,  dissents. 


ROUSE  V.  PIMA  COUNTY. 

(Supreme  Court  of  Arizona.     May   12,   190C.) 

Counties— Officebs— Compensation. 

Rev.  St.  1001.  par.  970.  urovides  that  the 
olerk  of  the  county  board  of  Bu;)er\isors  shall 
perform  certain  duties  and  "all  other  duties 
required  by  law  or  any  rule  or  order  of  the 
board."  Paragraph  2G09  provides  that  county 
officers  shall  receive  .such  compensation  as  is 
provided  hereafter  and  none  other.  I'amRraph 
2(i28  provides  that  in  counties  of  the  first 
clatis  the  clerk  of  the  board  of  supervisors 
shall  receive  a  salarj'  of  $1,500  per  annum. 
Paragraph  .S882  provides  that,  as  soon  as  the 
boar<l  of  sapervisors  of  each  county  has  "levied 
the  taies  as  provided  in  this  title,"  they  shall 
add  up  the  columns  of  valuation  and  enter  the 
total  valuation  of  each  description  of  property 
on  a  roll,  and  shall  cauHe  a  true  copy  of  the 
aasessment  roll  to  be  made,  to  be  styled  a  dupli- 
cate assessment  roll,  and  shall  give  the  county 
trea.surer  a  statement  thereof,  which  roll  and 
also  the  plat  or  map  boolc  shall  be  delivered 
to  the  tax  collector  on  or  before  the  third  Mon- 
day in  September.  Held,  that  the  fact  that  a 
clerk  of  the  board  of  a  county  of  the  first 
class,  at  the  request  of  the  board,  but  without 
a  promise  on  their  part  to  pay  extra  therefor, 
prepared  a  duplicate  assessment  roll  outside 
of  the  otfic'ial  hours,  did  not  entitle  him  to  re- 
cover from  the  county  on  a  quantum  meruit 
for  pay  beyond  his  official  salary,  especially 
where  it  was  not  shown  that  there  was  not 
ample  time  for  its  preparation  during  the  official 
office  hours  between  the  date  when  it  was  or- 
dered and  the  date  when  it  was  required  by 
statute  to  be  completed  and  delivered  to  the 
tax  collector. 

.\ppeal  from  District  Court  Pima  County: 
before  .Tustlce  Oeorge  R.  Davis. 

.\ctlon  by  Charles  O.  Rouse  agolnst  Plnia 
county.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Owen  T.  Rouse,  for  appellant.  E.  S. 
Clark,  Atty.  Geu.,  for  appellee. 

DOAX.  J.  On  May  23,  11)03,  the  appellant, 
as  plaintiff,  filed  a  complaint  against  the  ap- 
pellee, as  defendant,  for  $2.~iO.  the  amount 
claimed  by  plaintiff  to  be  due  on  a  quantum 
meruit  for  services  rendered  the  defendant  by 
tlie  plaintiff,  while  the  clerk  of  the  board  of 
supervisors  of  the  defendant.  In  making  out 
the  duplicate  assessment  roll  for  1IK)2.  It 
was  stipulated  in  the  trial  court:  "That 
the  plaintiff  was  the  duly  appointed  uud  qual- 
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Sficd  clerk  of  the  board  of  supenrlsors  of  tbe 
defendant  county  during  the  years  1901  and 
1902.  The  plaintiff,  at  the  request  of  the 
board  of  supervisors  of  defendant  county  In 
the  year  1002,  made  up  the  duplicate  assess- 
ment roll  for  that  year  according  to  law,  and 
said  roll  was  accepted  by  the  board  ot 
supervisors  of  said  county  and  was  used  as 
such.  That  said  as.sessnieut  roll  was  made 
and  prepared  by  plaintiff,  and,  in  the  mak- 
ing thereof,  said  plaintiff  worked  on  it  at 
hours  before  and  after  the  commencement  of 
the  time  fixed  l)y  law  as  the  ofllcial  hours  of 
the  office  of  the  clerk  of  the  board  of  supervis- 
ors, and  also  at  nights  and  on  legal  hol- 
idays. That  the  defendant  during  all  of  the 
time  mentioned  was  a  county  of  the  first 
class.  That  plaintiff  has  not  been  paid  for 
the  services  herein  claimed,  or  for  any  part 
thereof,  and  that  he  filed  a  verified  demand 
therefor  in  due  time  from  the  20th  day  of 
.*<eptember.  1902,  within  six  months  after  the 
making  of  said  duplicate  assessment  roll,  and 
that  said  demand  was  rejected  by  the  said 
board  of  Rui)ervisorB  on  the  7tlj  day  of  Feb- 
ruary, 1903."  The  case  was  submitted  to  the 
trial  court  on  the  complaint  and  answer  and 
the  agreed  statement  of  facts,  and  judgment 
was  rendered  that  plaintiff  recover  nothing, 
and  that  the  defendant  recover  its  costs, 
from  which  judgment  and  the  denial  of  a  mo- 
tion for  a  new  trial  the  plaintiff  has  appeal- 
ed to  this  court. 

It  is  not  claimed  by  tbe  appellant  that  the 
services  sued  for  were  rendered  under  the 
terms  of  an  express  contract.  We  do  not, 
therefore,  need  to  determine  whether  a  con- 
tract made  by  the  board  of  suiiervisors  with 
the  clerk  tliereot  for  the  rendition  of  such 
services  would,  If  the  same  were  rendered 
outside  of  otBce  houi-s  and  on  nights  and  le- 
gal holidays,  be  valid  and  binding  on  the 
county.  The  record  In  this  case  discloses: 
'•That  said  plaintiff  at  the  request  of  said 
iMjard  of  supervisors  of  defendant  county, 
made  up  tlie  duplicate  assessuieut  roll  ac- 
cording to  law,  and  said  roll  was  accepted  by 
the  board  of  supervisors  of  said  Pima  coun- 
ty, and  was  used  as  such."  We  held  in 
Santa  Cruz  County  v.  Barnes,  70  Pac.  621, 
that,  "as  a  rule,  one  who  demands  the  pay- 
ment of  a  claim  against  a  county  must  show 
some  statute  autliorizing  it,  or  some  contract 
express  or  implied,  from  which  it  arises, 
which  itself  finds  authority  of  law."  Our 
statutes  provide:  Paragraph  970.  Rev.  St. 
Ariz.  1901:  "The  clerk  of  the  board  must 
*  •  •  (9)  perform  all  other  duties  requir- 
ed by  law,  or  auy  rule  or  order  of  the  board." 
Paragi-aph  2009;  "County  officers  shall  re- 
ceive such  compensation  as  is  provided  here- 
after, and  none  other."  Paragraph  2C28: 
"In  c-ounties  of  the  first  class,  the  clerk  of 
the  board  of  supervisors  shall  receive  a  sal- 
ary of  fifteen  liundred  dollars  per  annum." 
Paragraph  3882:    "As  soon  as  the  board  of 


supervisors  of  each  county  has  so  levied  tlie 
taxes  as  provided  in  this  title,  th^  sbaii  add 
up  the  columns  of  valuation,  and  enter  tbe 
total  valuation  of  each  description  of  prop- 
erty on  a  roll,  and  shall  cause  a  true  copy  of 
said  assessment  roll  to  be  made,  to  l>e  styled 
a  duplicate  assessment  roll  •  •  •  and 
shall  give  the  comity  treasurer  a  statement 
thereof  «  *  •  which  said  duplicate  as- 
sessment roll  and  also  the  plat  or  map  book 
shall  be  delivered  to  the  tax  collector  on  or 
before  the  third  Monday  In  September." 
The  suit  was  evidently  brought  by  the  appel- 
lant in  the  lower  court  upon  the  ground  that 
he  was  entitled  to  pay  for  the  services,  be- 
cause  they  were  rendered  outside  of  office 
hours.  But  he  does  not  allege  in  bis  com- 
plaint, nor  does  the  statement  of  facts  bear 
out  the  presumption,  that  the  board  author- 
ized such  inference  on  his  part.  It  is  not  al- 
leged that  they  made  any  definite  contract  to 
pay  him  for  the  work,  and  there  is  nothing 
in  the  record  to  negative  the  Inference  that 
they  directed  or  requested  these  services  to 
be  rendered  as  a  part  of  the  duties  of  his  of- 
fice. If  he  did  not  consider  that  the  services 
requested  of  him  were  within  the  line  of  his 
official  duty,  he  could  have  declined  to  per- 
form them,  but  we  find  nothing  in  the  stat- 
utes to  authorize  him  to  perform  the  serviceB 
requested  and  then  claim  extra  compensation 
therefor  upon  the  ground  that  they  were  not 
a  part  of  his  official  duty.  The  statutes  pro- 
vide plainly,  in  paragraphs  2609  and  2628 
that  "he  shall  receive  as  clerk  of  the  board 
of  supervisors  a  salary  of  fifteen  hundred  dol- 
lars per  annum,"  and  that  "be  shall  receive 
such  compensation  for  his  services  and  none 
other."  The  fact  that  this  roll  was  prepared 
outside  of  tbe  official  office  hours  does  not 
entitle  the  officer  who  thus  prepared  it  to 
pay  beyond  his  official  salary.  Especially 
where,  as  in  this  case,  there  is  no  evidence 
that  there  was  not  ample  time  for  its  prep- 
aration during  the  official  office  hoars  be- 
tween the  date  when  it  was  ordered  and  the 
date  when  it  was  required  by  statute  to  l>e 
completed  and  delivered  to  the  tax  collector. 
No  statute  has  been  cited  by  the  appellant 
authorizing  the  allowance  of  such  a  claim 
against  the  county.  There  Is  no  evidence  In 
the  record  indicating  that  the  county, 
through  the  board  of  supervisors  as  its  rep- 
resentative, secured  the  services  upon  any 
promise  to  pay  extra  compensation  therefor, 
and  the  presumption  would  therefore  natu- 
rally follow  that  the  services  were  rendered 
by  the  appellant  within  the  line  of  Ills  of- 
ficial duty,  and  that  the  board  properly  re- 
jected the  demand  presented  for  extra  com- 
pensation therefor. 

The   judgment   of  the  lower   court   Is  af- 
firmed. 

KENT.  C.  J.,  and  SLOAN.  CAMPBELI*. 
and  NAVE,  JJ.,  concur. 
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BUCKEYE  BUGGY   CO.  y.  MONTANA 

STABLES. 

(Supreme  Court  of  Washington.    July  10,  lOOC) 

1.  Sales— KxTiRE  Contbact— Acceptance  of 
Part  of  Goods. 

Where  two  Hrticlea  are  sold  by  nn  entire 
contract,  an  nccpi)tan<«  of  one  of  the  articles 
amounts,  in  law.  lo  an  acceptance  of  both. 

[E«l.  No. p. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  »§  172-174,  451-454.J 

2.  EviDEXt  E— Vabyi>-o  Wbitter  Contbact. 

Wlinre  «  written  contract  for  the  sale  of 
two  article.-;  stilted  a  single  sum  as  the  price  of 
both,  it  WHS.  nexerthele.^s,  competent  to  show 
by  parol  that  n  .separate  price  was  agreed  upon 
for  each  of  the  articles  so  that  the  contract  was 
sevenible, 

3.  SA.MR, 

Where  a  written  order  for  the  sale  of  cer- 
tain vehicles  contained  a  detailed  description  of 
each,  parol  evidence  was  not  admis.sible  to 
prove  that,  at  the  time  the  contract  was  execu- 
ted, certain  aftreements  were  made  which  were 
not  inclnded  in  the  contract. 

[Ed.  Note. — For  cases  in  point,  sec  vol.  20, 
Cent.   Dig.   Evidenc-e,   H  1778-1780.] 

Appeal  from  Snperlor  Court,  King  Coun- 
ty; R.  B.  Albertson,  Judge. 

ActloH  by  the  Buckeye  Bugsy  Company 
against  the  Montana  Stables.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

G.  M.  Emory  and  John  F.  Murphy,  for  ap- 
pellant. EmuioDs  &  Emmons  and  H.  T. 
Granger,  for  respondent. 

RUDKIN.  J.  On  the  5th  day  of  Pecomber. 
1902.  the  defendant  executed  and  delivered 
to  the  plaintiff  the  following  written  order: 


This  action  was  brought  to  recover  the 
contract  price  of  tlie  two  vehicles  therein 
described  and  of  certain  extras  ordered  at 
the  same  time.  The  claim  for  extras  was 
abandoned  at  the  trial  and  will  not  be  fur- 
ther considered.  The  complaint  alleged  the 
execution  and  delivery  of  the  order,  that  In 
tlie  month  of  April,  lOO;?,  the  two  vehicles 
were  shipped  and  delivered  to  the  defendant, 
and  that  no  part  of  the  purchase  price  of 
.$1,(500  had  been  paid,  except  the  sum  of 
ifl8].2.">.  The  amended  answer  put  In  Issue 
the  allegations  of  the  complaint,  except  the 
existpiico  of  the  corporation,  the  ordering  of 
sundry  articles,  and  the  payment  of  $181,25. 
The  answer  also  contained  an  affirmative  de- 
fense In  which  it  was  alleged  that  the  eon- 
tract  between  the  plaintiff  and  the  defend- 
ant was  partly  In  writing  and  partly  oral; 
that  the  written  part  of  the  contract  was  as 
set  forth  in  the  above  order;  and  that  at 
the  time  of  the  execution  of  the  order,  and 
as  a  part  thereof,  it  was  orally  agreed  as 
follows :  That  the  style  No.  265  in  the  writ- 
ten order  was  to  lie  a  brougham  for  use  in 
the  livery  business  In  the  city  of  Seattle 
which  should  accommodate  four  persons  with 
comfort,  and  was  not  to  be  a  three-quarter 
sized  brougham,  such  as  is  commonly  used 
by  physicians  and  prlvatu  families;  that 
the  brake  should  not  be  a  stiff  bar  brake  and 
should  not  be  placed  upon  the  front  wheels 
of  the  vehicle;  that  the  lo-lnch  extension 
.<!houId  be  measured  from  the  edge  of  the 
front  seat  in  the  middle  thereof  to  the  near- 
est part  of  the  cushion  back  of  the  front 
seat    It  was   further   alleged   that   it   was 


BUCKEYE  BUGGY  CO.,  Columbus.  Ohio: 


Seattle,  Wash.,  Dee.  6,  KOi. 


Routing 


Please  ship  March  IS.  1903,  or  m  soon  thereafter  as  poRslblc.  the  following  work.  In  accordance 
with  description,  etc;  In  your  catalogue,  boxed  and  aboard  cars  at  Columbus,  Oblo: 

AT-I-  ORDERS  TAKKN  SUIWECrr  TO  AP- 
PROV.VL  OK  HOME.      No  asreement  or  con- 
dition win  be  recnsnizcd  unless  written  u|x>ii 
>hiK  blank.    Our  re^ponalbtllty  ceases  upon 
delivery  to  R.  U. 
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Order  Xo. , 


SALESMAN    Van  Sant 


Everything  must  be 
wrlllen  on  this  order, 
as  no  verbal  agreements 
or  promises  will  be 
recognized. 


THIS  ORDER  NOT  .Subject  to  Countermand. 


SIGN  HERE  (Signed) 


MONTANA  STABLES,  ING 
By  J.  W.  Coleman,  Manager 
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understood  and  agreed  tbat  tbe  figures  "1000" 
appearing  in  tbe  order  were  tbe  totals  of  tbe 
separate  sums  agreed  upon  as  tbe  purcbase 
price  of  tbe  two  veblcles,  and  tbat  $900  was 
tbe  agreed  price  of  the  brougbam,  and  $700 
tbe  agreed  price  of  tlie  coacb.  It  was  fur- 
ther alleged  tbat  on  or  about  April  10,  1903, 
tbe  defendant  was  informed  that  tbe  broug- 
bam being  manufactured  by  the  plaintiff  was 
not  according  to  contract,  and  tbe  defendant 
thereupon  wired  tbe  plaintiff  countermandiug 
the  order  as  to  the  brougham  and  refusing 
to  accept  tbe  same,  because  It  was  of  three- 
fourths  size,  and  because  the  15-incb  exten- 
sion was  not  being  constructed  according  to 
contract.  It  was  further  alleged  tbat,  not- 
withstanding the  countermand  of  tbe  order, 
tbe  plaintiff  shipped  tbe  brougham  and  coacb 
in  May,  1903,  consigned  to  the  order  of  the 
defendant  at  Seattle;  that  tbe  defendant 
thereupon  examined  the  vehicles,  and,  finding 
the  coacb  according  to  order,  accepted  the 
same,  but  tbe  brougham  did  not  conform  to 
tbe  contract  In  tbe  following  particulars: 
It  was  three-fourths  size  and  not  full  size, 
and  would  not  accommodate  four  persons 
with  comfort ;  it  did  not  have  tiie  I.hIucIi  ex- 
tension, and  tbe  wheels  did  not  have  tbe  reg- 
ulation tracit ;  nor  was  it  equipped  with  tbe 
stiff  bar  brake.  For  these  reasons  tbe  defend- 
ant refused  to  accept  the  brougham  and  actual- 
ly rejected  tbe  same,  storing  it  In  the  city  of 
Seattle  subject  to  the  order  of  tlie  plaintiff, 
and  Immediately  notified  tbe  plaintiff  of  such 
rejection.  The  reply  denied  the  affirmative 
portions  of  tbe  answer.  Tbe  court  granted  a 
judgment  In  favor  of  tbe  plaintiff  on  tbe 
pleadings  for  tbe  full  amount,  and  from  this 
judgment  the  defendant  appeals. 

Two  questions  are  naturally  presented  by 
the  appeal:  (1)  Was  the  order  In  question 
so  far  an  entire  contract  as  to  preclude  the 
appellant  from  alleging  and  proving  tbat  a 
separate  consideration  was  agreed  upon  for 
each  of  tbe  vehicles?  (2)  In  tlie  absence  of 
fraud  or  mistake,  should  the  appellant  be 
permitted  to  vary  the  terms  of  the  written 
order  by  parol  testimony  tending  to  show  a 
cotemporaneous  oral  agreement?  If  the  con- 
tract in  suit  was  entire,  and  parol  testimony 
Incompetent  to  explain  the  consideration,  tbe 
judgment  must  be  afilrmed,  as  an  acc-e^itance 
of  one  vehicle  would  in  law  be  equivalent  to 
the  acceptance  of  Itotb.  If,  on  tlie  other 
band.  It  was  eompetcMit  for  the  appellant  to 
show  that  tbe  c-ontract  was  In  fact  severable, 
tbe  judgment  rau.st  be  reversed,  ns  a  suffi- 
cient deviation  from  tbe  written  contract  was 
alleged  to  warrant  tiie  appellant  In  refusing 
to  accept  tbe  brougham.  We  believe  It  to 
be  a  rule  that,  If  several  articles  are  sold 
for  a  single  and  entire  consideration  without 
any  apportionment  of  the  purchase  price  as 
between  tbe  several  articles,  the  contract 
of  sale  is  entire  and  cannot  be  severed,  ex- 


cept by  agreement  of  the  parties.    On  the 
other  baud,  If  several  articles  are  sold,  and 
a  separate  price  is  agreed  upon  for  each,  al- 
though a  single  Instrument  of  conveyance  may 
be  executed  reciting  a  single  consideration 
for  the  whole,  yet  for  sufficient  cause  shown 
the  contract  may  be  rescinded  as  to  a  part 
and  enforced  as  to  the  remainder.    This  Is 
well  Illustrated  by  tbe  case  of  Miner  v.  Brad- 
ley, 22  Pick  (Mass.)  457.     In  that  case  the 
plaintiff  bid  off  a  cow  and  400  pounds  of 
bay  at  public  auction,  for  the  sum  of  $17, 
without  any  apportionment  of  the  purcbase 
price.    Tbe  court  held  tbe  contract  entire, 
but  distinguished  the  contract  from  sucb  a 
contract  as  we  have  suggested,  In  the  follow- 
ing language:    "Where  a  number  of  article."! 
are  bought  at  tbe  same  time,  and  a  separate 
price  agreed  upon  for  each,   although  they 
are  all  included  In  one  Instrument  of  con- 
veyance, yet  the  contract,  for  suflicient  cause, 
may  be  rescinded  as  to  part,  and  the  price 
paid  recovered  back,  and  may  be  enforced 
as  to  the  residue.    But  this  cannot  properly 
be  said  to  be  an  excei)tion  to  tbe  rule,  be- 
cause, in  effect,  there  is  a  separate  contract  for 
each sejiarate article."  Again:  "Hadtbeplain- 
tlff  bid  off  the  cow  at  one  price  and  tbe  bay 
at  another,  although  be  had  taken  one  bill 
of  sale  for  both.  It  would  have  come  within 
the  principle  of  the  above  case.    [Referring 
to  Johnson  v.  Johnson,  3  Bos.  &  Pul.  1(52.] 
But  such  was  not  tbe  fact."    In  Anltnian  & 
Taylor  Co.  v.  Lawson  et  al.  (Iowa)  09  N.  W. 
80.J,  tbe  court  held  tbat,  although  a  thresh- 
ing outfit  was  sold  for  "one  lump  sum,"  yet 
It  was  competent  to  show  tbat  a  separate 
price  was  agreed  upon  for  each  of  the  several 
parts,  saying:    "True,  the  consideration   is 
stated  in  'one  lump  sum';  but  tbe  evidence 
shows  that  the  sum  was  the  aggregate  of 
prices  agreed  upon  as  to  the  different  parts. 
The  contract  does  not  show  tbe  prices  on 
tbe  different  parts,  but.  being  silent  on  tbat 
subject.  It  was  competent  to  prove  wAat  tiie 
agreement  was  In  that  respect;  sucb  proof 
not  being  in  contradiction  of  the  contract" 
To  tiie  same  effect,  see  Field  v.  Austin  et  aL 
(Cal.)  at  Pac.  eiw. 

On  the  second  question  we  are  clearly 
of  opinion  tbat  tbe  order  or  contract  cannot 
be  modified  or  varied  by  parol  testimony  as 
to  a  cotemporaneous  oral  agreement.  The 
rights  of  tbe  partIcA  must  therefore  be  de- 
termlne<l  by  the  written  contract,  except  in 
so  far  as  tbe  appellant  should  be  permitted 
to  prove  tliat  a  separate  consideration  was 
agreed  upon  for  each  vehicle,  and  tbat  the 
brougbam  was  not  accepted  by  It  and  did  not 
conform  to  tbe  written  order. 

The  judgment  Is  therefore  reversed,  and 
tbe  cause  Is  remanded,  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

MOUNT,  C.  J.,  and  HADLET,  DUNBAR, 
CROW,  and  ROOT,  JJ.,  concur. 
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DAVIS  et  al.  ▼.  DENNIS  et  aL 
(Supreme  Court  of  Washington.    July  13, 190&) 

1.  Mines  and  Minerals— Recovebt  of  Pos- 
session—Pleadings. 

Where  prior  posgession  was  the  sole  ques- 
tion involved  in  an  action  to  recover  posses- 
sion of  unAurveyed  government  mineral  lands, 
it  was  unnecessary  for  plaintiffs  to  allege  that 
they  bad  the  necessary  qualifications,  such  as 
beinf;  of  lawful  age,  to  enter  government  lands, 
in  order  to  state  a  cause  of  action. 

2.  Same— Unlawful  Possession  bt  Defend- 
ants— Effect. 

In  an  action  to  recover  possession  of  un- 
surveyed  government  mineral  lands  the  fact 
that  defendants  were  in  possession  of  the  prop- 
erty through  entry  during  the  temporary  ab- 
sence of  plaintiffs,  who  had  been  in  pouspsaion 
for  a  number  of  years,  did  not  require  an  allega- 
tion that  plaintiffs  had  the  necessary  qualifi- 
cations to  enter  government  lands  in  order  to 
state  a  cause  of  action. 

3.  Same- Possession— What  Constitutes. 

It  la  not  necessary  in  order  to  constitute 
possession  that  parties  entering  on  unsurveyed 
government  mineral  lands  be  actually  on  the 
property  at  the  time  of  wrongful  entry  by 
strangers. 

4.  Samb— MiNiNO  Claik— Abandonment. 

Abandonment  of  a  mining  claim  is  where 
the  locator  goes  away  and  leaves  it  without  any 
intention  of  returning,  having  no  regard  to  what 
becomes  of  the  claim,  or  who  may  appropriate 
it,  and  the  leaving  of  a  claim  with  Intent  to 
retam  later  is  not  abandonment 

5.  Saue— RiouT   OP   Entby  —  Depkivatios— 
Judgment— (,"0S8TBucTi0N. 

In  an  action  to  recover  poRse^iiion  of  un- 
surreyed  government  mineral  lands  whereon 
plaintiffs  had  entered  a  judgment  allowing  them 
to  recover  only  such  of  the  property  of  which 
they  had  been  in  the  actual  possession,  such 
aa  their  cabin,  tunnels,  and  other  improvements, 
together  with  a  convenient  space  surrounding 
them  and  not  the  whole  section  of  land,  leaving 
defendants  free  to  enter  upon  the  mineral  vein 
on  the  property  at  another  place,  did  not  dei)rive 
defendants  of  their  right  to  contest  plaintiffs' 
right  of  entry  on  the  arising  of  the  question 
before  the  land  department. 

6.  Same— Action  —  Pleading  —  Misjoindeb 
OF  Pasties. 

In  an  action  to  recover  possession  of  un- 
surveyed pnblic  mineral  lands  whereon  plain- 
tiffs had  entered,  evidence  that,  during  plain- 
tiffs' absence,  defendants  took  possession  of 
the  property  and  lived  in  one  cabin  on  the  im- 
mediate improvements  of  plaintii&i,  although 
one  of  defendants  was  in  possession  of  one 
portion  of  the  property  and  another  in  posses- 
sion of  another  part,  authorized  a  finding  of  a 
joint  possession,  and  there  was  no  misjoinder 
of  parties. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty ;  A.  E.  Rice,  Judge. 

Action  by  Syrenus  Davis  and  others  ngnlnst 
A.  TJ.  Dennis  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

Frank  A.  Luse  and  Dennis  &  Burdlck,  for 
appellants.  Frank  D.  Nash  and  Millet  & 
Harmon,  for  respondents. 

FULLERTOX,  J.  The  respondents,  ■who 
were  plaintiffs  below,  brought  this  action 
against  the  appellants  to  recover  the  posses- 
sion of  certain  unsurveyed  government  lands 
on  which  they  had  discovered  a  coal  vela 
The  lauds  are  situated  in  the  eastern  portion 


ot  Lewis  county,  some  16  miles  from  the  near- 
est wagon  road,  some  100  miles  from  a  rail- 
road, and  are  reached  by  a  trail  over  which 
it  Ig  possible  to  take  pack  animals  only. 
The  nearest  comer  on  the  government  sur- 
veys is  about  12  miles  distant  from  the  dis- 
covery claim.  From  this  corner  the  respond- 
ents caused  a  private  survey  to  be  made,  and 
found  that  the  section  of  land  they,  as  an 
association,  desire  to  locate  will  be  situate 
in  sections  12,  13,  23,  and  24,  In  township 
14  N.,  of  range  10  E.  of  the  Willamette  merid- 
ian when  the  government  surveys  are  ex- 
tended, if  extended  according  to  the  system 
now  In  vogue.  The  coal  vein  was  discovered 
by  the  respondents  in  the  summer  of  1895. 
At  that  time  they  entered  Into  possession  ot 
the  same,  built  a  cabin  on  the  claim,  and  par- 
tially opened  the  vein;  and  yearly  since  that 
time,  down  to  the  summer  of  1903,  they  have 
returned  to  the  property  and  worked  the 
mines,  opening  tunnels  thereon  aggregating 
several  hundred  feet  In  length,  one  of  which 
alone  extends  into  the  vein  a  distance  of 
more  than  150  feet ;  the  proofs  showing  that 
they  have  expended  on  the  mine  In  its  care 
and  development  more  than  $5,000.  While 
the  resimndeuts  did  not  stay  upon  the  claim 
during  the  winter  season,  they  maintained, 
at  all  times,  a  cabin  thereon  (In  1900  rebuild- 
ing the  previous  one  that  had  Iteen  destroyed 
by  fire)  In  which  they  kept  their  tools  used 
in  working  the  mine,  their  cooking  utensils, 
and  such  nonperlshable  articles  as  they  found 
useful  and  necessary  In  developing  the  mine. 
They  also  erected  a  cabin  on  the  trail  as  a 
waybouse  In  which  to  lodge  while  they 
were  going  to  and  returning  from  the  prop- 
erty. In  October,  1908,  after  the  respond- 
ents had  left  the  property  for  that  sea- 
son, the  appellants  entered,  taking  possession 
of  the  respondents'  cabin  and  works,  and  the 
land  surrounding  the  same,  and  refused  to 
deliver  up  such  possession  on  demand  made 
therefor.  This  action  was  thereupon  brought 
to  recover  such  possession.  In  their  com- 
plaint the  respondents  alleged  their  location, 
entry  upon,  and  Improvement  of,  the  prop- 
erty ;  the  entry  of  the  defendants,  that  the 
same  was  wrongful,  a  demand  for  the  posses- 
sion, and  prayed  that  they  have  Judgment 
for  possession,  and  for  the  costs  of  the 
action.  The  appellants  demurred  to  the  com- 
plaint, which  demurrer  the  trial  court  over- 
ruled. The  appellants  thereupon  answered 
separately,  each  denying  the  allegations  of 
the  complaint,  and  pleading  affirmatively 
that  be  held  a  certain  portion  of  the  land 
described  as  coal  lands  for  entry  under  the 
laws  of  tlie  United  States  when  the  same 
should  become  subject  to  entry;  denying, 
however,  that  the  appellants  held  the  same 
collectively  or  in  common,  but  alleging  that  the 
tract  each  held  and  had  improved  was  sepa- 
rate and  distinct  from  that  claimed  by  either 
of  the  others.  A  reply  was  interixjRed  to 
these  defenses,  and  a  trial  had  before  the 
court  and  jury,  resulting  in  a  judgment  of 
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ouster  ngatnst  the  appellants  as  to  all  that 
portion  of  the  land  claimed  by  the  respond- 
ents on  which  their  Improvements  had  been 
made,  "consisting  of  cabin  or  cabins  and  of 
tunnels,  coal  mine  or  mines  situate  ou  both 
sides  of  tlie  creek  running  through  the  lands 
descrilied  in  the  complaint,  and  the  lands  ad- 
jacent and  near  the  cabin  or  cabins  and  tun- 
nels and  mines,  necessary  for  tlie  develop- 
ment and  working  of  the  same."  It  is  from 
this  Judgment  that  this  appeal  is  taken. 

The  api)ellants  first  contend  that  the  com- 
plaint  fails  to  state  facts  sufilcicnt  to  con- 
stitute a  canse  of  action  for  the  reason  that 
it  does  not  appear  on  the  face  thereof  that 
the  respondents  are  qualified  under  the  laws 
of  the  United  States  to  enter  coal  lands ;  the 
precise  objection  being  that  It  is  not  alleged 
that  respondents  or  any  of  them  are  of  the 
age  of  21  years.  We  are  unable,  however, 
to  concur  In  this  contention.  It  may  be  true 
that  when  this  land  becomes  subject  to  en- 
try as  coal  land,  and  the  respondents  apply 
to  the  government  for  leave  to  enter  It  as 
such,  their  qualifications  as  to  age  and  citi- 
zenship to  enter  coal  lands  will  be  a  material 
inquiry,  and  they  will  have  to  allege  and 
prove  that  they  are  citizens  of  lawful  age  be- 
fore they  will  be  permitted  to  make  such  an 
entry.  But  this  is  not  a  material  question  as 
between  them  and  the  respondents  where 
nothing  but  the  question  of  prior  possession 
is  involved.  In  the  absence  of  positive  law 
forbidding  It,  any  person,  wnether  minor  or 
adult,  citizen  or  alien,  may  lawfully  locate 
upon  and  take  possession  of  a  part  of  the 
nnsurveyed  public  domain,  and  rest  secure 
In  that  possession  until  the  government  calls 
it  In  question.  No  individual  or  person  may 
lawfully  interfere,  and  the  courts  may  be 
invoked  to  restrain  unlawful  Interferences. 
This  right  to  maintain  possession  as  against 
individuals  who  can  acquire  no  higher  right 
owes  Its  present  authority.  If  not  its  origin, 
to  the  necessity  of  preserving  the  peace  of 
society,  and  of  protecting  the  Individual  from 
arbitrary  aggressions;  and,  this  being  its 
purpose,  the  argnment  in  Its  favor  is  Just  as 
potent  when  applied  to  an  alien  or  minor 
as  It  is  when  applied  to  a  citizen  of  lawful 
age.  The  rule  has  its  foundation  in  the  ne- 
cessities of  the  state;  Its  duty  for  the  sake 
of  peace  to  protect  ail  within  Its  borders  In 
all  lawful  avocations.  In  this  case,  there- 
fore, since  the  laud  was  not  subject  to  entry 
and  prior  peaceable  possession  was  the  only 
inquiry,  the  respondents  did  not  have  to  al- 
lege that  they  had  the  necessary  qiialifica- 
tlons  to  enter  government  lauds  in  order  to 
state  a  cause  of  action  against  the  appellants. 
Nor  is  the  rule  changed  by  the  fact  that  the 
appellants  are  in  iwssessiou  of  the  property 
and  the  respondents  are  seeking  to  oust  them 
from  such  possession.  The  respondents  al- 
lege that  they  were  in  possession,  and  bad 
been  In  possession  for  a  number  of  years, 
when  the  appellants  came  along,  during  their 
temporary  absence,  and  took  possession  them- 


selves. The  gist  of  the  action  therefore  Is 
the  wrongful  entry  of  the  appellants  on  the 
possession  of  the  respondents,  and  it  is  tlie 
determination  of  that  question  that  deter- 
mines the  right  to  the  property.  It  is  of  no 
Imiiortanee  to  inquire  who  may  be  technical- 
ly plaintiff  or  defendant 

It  Is  next  contended  that  the  evidence  fails 
to  sliow  that  the  respondents  had  such  a  pos- 
session as  would  preclude  the  appellants  from 
entering  thereon.  But  we  think  the  appel- 
lants are  mistaken  in  this  contention  also.  It 
is  true  that  no  one  representing  the  respond- 
ents was  actually  on  the  property  at  the 
time  the  appellants  entered,  but  this  was  not 
necessary  to  constitute  possession  as  again.st 
a  stranger  entering  without  right.  The  re- 
spondents had  not  abandoned  the  property. 
Abandonment  of  a  mining  claim  Is  where  the 
locator  goes  away  and  leaves  It  without  any 
intention  of  returning,  having  no  regard  for 
what  becomes  of  the  claim  or  who  may  ap- 
propriate it.  But  to  leave  a  claim  with  the 
intent  to  return  later  is  not  to  abandon  it. 
Here  the  respondents  bad  located  the  prop- 
erty nearly  10  years  prior  to  the  appellants 
entry.  They  had  returned  to  it  year  after 
year,  and  had  spent  a  large  sum  of  money 
in  the  work  of  development.  Indeed,  they 
had  gone  so  far  in  that  direction  as  to  demon- 
strate that  the  property  was  of  great  value, 
and  would  become  profitable  as  soon  as  title 
from  the  government  could  be  obtained,  and 
transportation  facilities,  which  are  promised, 
became  available.  They  had  caused  lines  to 
be  run  to  It  from  the  nearest  government  sur- 
veys, and  thereby  ascertained  its  exact  loca- 
tion ;  and  one  of  their  nnml>er  made  a  trip 
to  Washington  city,  and  there  made  such 
representations  as  to  Its  location  and  worth 
as  to  have  it  exempted  from  a  contemplated 
forest  reserve.  Under  these  circumstances  it 
is  Idle  to  say  that  there  was  an  abandonment, 
or  anything  more  than  a  mere  temporary  alj- 
sence  from  the  property  on  the  part  of  the 
respondents,  and  we  think  the  jury  right- 
fully found,  and  that  the  trial  court  right- 
fully adjudged,  that  the  appellants'  entry 
was  wrongful.  It  must  be  remembered  that 
this  particular  spot  has  no  more  attractions 
as  a  place  on  which  to  locate  a  mountain 
home,  or  abiding  place,  than  thousands  of 
others  that  could  be  found  In  the  immediate 
vicinity  which  are  vacant  and  open  to  the 
occupation  of  any  one.  Its  particular  at- 
traction lies  In  the  fact  that  the  respondents 
have  demonstrated  that  it  contains  a  valu- 
able coal  mine,  and  it  is  for  this  reason  that 
the  appellants  have  entered  upon  it.  They 
are  seeking  to  take  advantage  of  the  re- 
siMudeuts'  labor  and  expenditures,  and  are- 
beyond  the  pale  of  consideration  in  so  far 
as  there  is  any  equity  or  justice  in  their 
claims.  Their  right  must  rest  on  the  naked 
fact  that  the  property  was  unoccupied  when 
they  entered  upon  It,  and  inasmuch  as  they 
failed  to  show  this  fact  the  judgment  of  oust- 
er against  them  was  rightfully  entered. 
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The7  complain,  however,  that  If  they  are 
ousted  from  their  possession  they  will  not  be 
permitted  to  contest  the  respondents'  right 
to  «nter  when  the  question  arises  before  the 
land  department  which  alone  has  the  right 
to  finally  decide  who  has  the  preference  right 
of  entry.  It  would  seem  that  If  they  were 
wrongfully  In  possession,  this  question  ought 
not  greatly  to  concern  the  court,  but  the 
judgment  entered  by  the  court  below  does  not 
deprive  them  of  the  right  That  court  al- 
lowed the  respondents  to  recover  only  such 
of  the  property  as  they  had  been  in  the  actual 
possession,  the  cabin,  tunnels,  and  other  im- 
provements, together  with  a  convenient  space 
surrounding  them,  not  the  whole  section  of 
land  claimed,  leaving  the  appellants  free  to 
•nter  upon  the  vein  at  another  place,  al- 
though within  the  boundaries  of  the  respond- 
ents' actual  claim.  This  was  as  favorable 
to  them  as  the  facts  warranted. 

It  Is  claimed,  lastly,  that  there  Is  a  mis- 
joinder of  parties.  This  is  based  on  the  con- 
tention that  the  evidence  showed  there  was 
no  Joint  possession  by  the  appellants;  that 
one  of  them  was  In  possession  of  one  portion 
of  the  property,  and  another  In  possession 
of  another,  as  alleged  in  their  answers. 
Doubtless  this  la  the  way  the  appellants 
claimed  the  property,  and  Intended  to  divide 
It  among  themselves,  but  the  evidence  showed 
tbey  were  living  in  one  cabin  on  the  im- 
mediate Improvements  of  the  respondents, 
and  this  being  so,  the  Jury  were  warranted 
In  finding  a  Joint  possession. 

The  judgment  Is  affirmed. 

MOUNT,  a  J„  and  HADLBY,  CROW, 
and  DUNBAR,  JJ.,  concur. 


<12  Idaho.  31S) 

TRULL  T.  MODERN  WOODMEN  OF 
AMERICA. 

(Supreme    Court   of    Idaho.      May    14,    190C.) 

1.  Appeal  —  Tjme  to  Appeal  —  Oroeb  Dent- 
INO  New  Trial— Time  of  Waiveb. 

Where  an  appeal  is  taken  from  an  order 
denying  a  motion  for  a  new  trial  at  a  period 
of  more  than  GO  days  after  the  order  Is  made 
and  entered,  snch  appeal  is  ineffpctual,  and  will 
be  lismiosed  on  motion  of  the  adverse  party. 

[.-^d.   Note. — For  cases   in   point,  see  vol.  2, 
Cenw  Die-  Appeal  and  Error,  S  1888.] 

2.  Same— Review  of  Evidence. 

Where  the  appeal  from  the  judgment  was 
AOt  taken  witliin  60  days  after  the  rendition 
of  the  judsmpnt,  and  no  valid  appeal  has  been 
taken  from  the  order  denying  a  motion  for  a 
Dew_  trial,  the  appellate  court  is  without  au- 
fbority  or  jurisdirtion  to  examine  the  evidence 
for  the  purpose  of  ascertaining  whether  or  not 
it  is  sufficient  to  support  the  verdict  and  judg- 
ment 

8.  Witnesses— Pbivileoed    Communications 
—Waives. 

Wliere,  in  an  application  for  life  insuranoe 
the  applicant  stipulates  and  asrees  that  he 
waives  all  provisions  of  law  preventing  a  physi- 
cian from  testifyiiiK  as  to  any  information  ac- 
qnired  by  him  while  attending  his  patient  or 
rendering  him  Incompetent  as  a  witness  aa  pro- 


vided in  section  •''lO.'S.  Rev.  St.  ITo",  such  waiver 
is  valid  and  ont:flps  the  beneficiary  named  in 
the  policy,  aa  well  as  the  insurer,  in  an  action 
upon  a  policy  issued  on  such  application,  to 
call  and  examine  tlie  physician  who  attended 
the  insured  during  his  last  sickness,  and  have 
him  answer  questions  which,  but  for  such 
waiver  would  be  regarded  as  privileged  commu- 
nications that  the  witness  could  not  disclose. 

[Ed.  Note. — For  cases  in  point,  tee  vol.  50, 
Cent  Dig.  Witnesses,  H  781,  7S2.] 

4.  Same. 

Since  the  statute  (section  .'ifiriS.  subd.  4, 
Rev.  St.  1887),  authorizes  the  patient  to  waive 
the  privilege  of  secrecy  imposed  on  his  physi- 
cian, and  does  not  fix  any  specific  time  at 
which  such  waiver  can  or  must  be  made,  no 
reason  is  discovered  why  the  waiver  may  not 
equally  as  well  be  made  by  contract  and  in 
advance  of  tiie  relation  of  physician  and  pa- 
tient arising  aa  at  the  time  of  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  SO, 
Cent  Dig.  Witnesses,  |{  781,  782.] 

5.  Same. 

As  to  whether  or  not  the  privilege  of 
secrecy  granted  by  statute  is  a  personal  privi- 
lege attaching  only  to  the  person  of  the  patient 
or  can  be  waived  by  bis  heir  or  legal  repre- 
sents tive-<iuffire. 

t>.  Evidence  —  Cboss-Examination  of  Ex- 
perts. 

The  court*  will  be  liberal  in  allowing  a 
broad  range  of  inquiry  on  cross-examination, 
and  this  rule  is  especially  and  peculiarly  ap- 
plicable when  it  comes  to  the  cross-examination 
of  that  class  of  witnesses  commonly  called 
"expert*." 

[Ed.  Note. — For  cases  in  point  see  vol.  20^ 
Cent  Dig.  Evidence,  t  2370.1 

(Syllabua  by  the  Court) 

Appeal  from  District  Court,  Latah  County; 
Edgar  C.  Steele,  Judge. 

Action  by  W.  R.  Truil  against  the  Modem 
Woodmen  of  America.  Judgment  for  plaln- 
tUf,  and  defendant  appeals.    Affirmed. 

Benj.  D.  Smith.  T.  W.  Hartley,  and  S.  8. 
Denning,  for  appellant  Forney  &  Moor«, 
for  respondent 

AII.SHIE,  J.  This  Is  an  appeal  from  ft 
judgment  and  an  order  denying  a  motion  for 
a  new  trial.  The  resi>ondent  has  submitted 
a  motion  to  dismiss  the  appeal  from  the 
order  denying  the  defendant  a  new  trial 
on  the  ground  th.it  the  appeal  was  not  taken 
within  60  days  after  the  entry  of  the  order 
as  required  by  subdivision  3  of  section  4807, 
Rev.  St.  1887.  The  order  denying  a  new 
trial  was  made  and  entered  on  the  9th  day 
of  October,  1905,  and  the  appeal  therefrom 
was  not  taken  until  the  13th  day  of  March, 
1906.  Since  the  appeal  from  the  order 
denying  appellant's  motion  for  a  new  tnai 
was  not  taken  within  the  time  prescribed 
by  the  statute.  It  is  Ineffectual  and  must 
be  dismissed,  and  It  Is  so  ordered.  Moe  t. 
Harger,  10  Idaho.  194.  77  Pac.  645;  Cimnlng- 
ham  T.  Stoner.  10  Idiiho.  556,  79  Pac.  228. 

The  judgment  In  this  case  was  entered  on 
the  26th  day  of  May,  100.").  but  the  appeal 
was  not  taken  until  March  13,  1006.  The 
appeal  from  the  judgment  hnvlnj;  been  taken 
after  a  period  of  more  than  60  days  had 
elapsed  from  the  reudltion  of  the  judgment; 
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and  there  being  no  appeal  from  the  order 
overruling  the  motion  for  a  new  trial,  we 
have  no  authority  to  examine  the  evidence 
for  the  purpose  of  determining  its  sufficiency 
to  support  the  verdict  nor  for  any  otlier  pur- 
pose except  to  determine  whether  or  not 
errors  of  law  were  committed  by  the  court 
in  the  course  of  the  trial.  Counsel  for  ap- 
pellant have  argued  that  since  they  moved 
for  a  new  trial  on  the  groimds  that  the 
verdict  and  Judgment  are  both  "against  the 
law"  this  court  should  examine  the  evi- 
dence for  the  purpose  of  determining  wheth- 
er or  not  the  Jury  brought  In  a  verdict  In 
accordance  with  the  instructions  given  by 
the  court.  That  contention  is  fully  an- 
swered in  Young  v.  Tiner,  4  Idaho,  269,  38 
Pac.  607,  where  this  court  says:  "It  la  also 
contended  by  respondent  that  the  second 
error  assigned,  to  wit,  'that  the  verdict  is 
against  law,'  cannot  be  considered,  for  the 
reason  that  It  is  'not  in  proper  form.'  The 
appellant  specifies  and  avers,  in  his  state- 
ment on  motion  for  a  new  trial,  'that  the 
verdict  is  against  law,  as  applied  to  the 
facts  proven  in  the  case,'  and  proceeds  to 
support  that  averment  by  undertaltlng  to 
show  that  the  verdict  Is  not  supported  by  all 
of  the  facts  proved  by  the  evidence.  This 
is  simply  another  manner  (under  a  dif- 
ferent name)  of  showing  that  the  evidence 
is  Insufficient  to  sustain  the  verdict,  which 
cannot  be  done  on  this  apppenl.  This  court 
has  no  authority  on  this  appeal  to  review 
all  of  the  evidence  to  ascertain  the  facts 
proved,  in  order  to  determine  whether  the 
verdict  'is  against  law'  when  applied  to 
such  facts.  This  would  simply  be  reviewing 
the  evidence  to  ascertain  whether  It  was 
sufficient  to  sustain  the  verdict,  which  is 
not  permissible  on  an  appeal  from  the  Judg- 
ment, unless  the  appeal  Is  taken  within  60 
days  after  the  rendition  tliereof."  As  the 
case  is  here  only  on  appeal  from  the  Judg- 
ment, we  are  bound  to  confine  our  inquiries 
to  the  alleged  errors  of  law. 

This  action  was  Instituted  to  recover  the 
the  sum  of  $2,000  claimed  to  be  due  the 
respondent  as  the  beneficiary  named  in  a 
benefit  certificate  Issued  by  the  appellant. 
Modern  Woodmen  of  America,  to  one  .John 
B.  Trull,  now  deceased.  The  only  is.sue  that 
was  Involved  in  the  case  In  the  trial  court 
was  as  to  whether  or  not  the  Insured  died 
of  smallpox.  The  application  for  insurance 
contained  a  specific  and  express  waiver  of 
the  right  of  recovery  In  case  the  insured 
should  die  of  smallpox  or  varioloid.  The 
company  alleged  that  the  insured  died  of 
smallpox,  while  the  respondent,  on  the  other 
hand,  who  is  the  beneficiary  nanietl  in  the 
certificate,  contended  tliat  death  resulted 
from  erythema  and  Impetigo.  The  first  and 
principal  question  presented  is  as  to  the  rul- 
ing of  the  court  in  permitting  Dr.  Taylor, 
who  attended  the  insured  during  his  last 
rickness,  to  testify  as  to  the  condition  of 
the  patient  and  what  he  learned  from  the 


patient  in  diagnosing  the  case.  After  the 
Tvitness  had  testified  at  some  length  as  tu 
his  visit  and  the  condition  in  which  b& 
foimd  the  patient,  he  said:  "I  asked  the 
man  a  question,  what  he  had  been  taking, 
and  he  said  he  had  been  taking  poison  oak.'' 
Here  counsel  for  ai)pellant  interposed:  "We 
object  to  that,  may  it  please  the  court,  a» 
not  being  competent  testimony,  conversation 
that  he  had."  Tlie  court  replied:  "It  is 
part  of  the  diagnosis,"  to  which  connsel  for 
respondent  replied:  "Something  we  have  no 
way  of  disputing."  Thereupon  the  witness 
continued:  "To  make  my  diagnosis  clear,  and 
to  find  out  I  asked  this  man  -what  he  bad 
been  taking,  and  he  tells  me  he  bad  been 
taking  poison  oak,  and  I  asked  him  who  pre- 
scribed this,  and  he  told  me  a  man  by  tb& 
name  of  Dr.  Fry  had  prescribed  this  and 
gave  it  to  him.  I  changed  the  prescription 
and  that  is  all  that  was  said  or  done,  only 
prescribing  to  him."  Section  B968,  Rev.  St. 
1887,  contains  the  following  provision: 
"There  are  particular  relations  m  wnlch  it  is 
the  jxjlicy  of  the  law  to  encourage  confldence- 
and  to  preserve  It  Inviolate;  therefore,  a 
person  cannot  be  examined  as  a  witness  In 
the  following  cases:  •  •  •  4.  A  physi- 
cian or  surgeon  cannot,  without  the  consent 
of  bis  patient,  be  examined  In  a  civil  action 
as  to  any  information  acquired  in  attend- 
ing the  patient  which  was  necessary  to  en- 
able him  to  prescribe  or  act  for  the  patient"" 
This  provision  of  our  statute  is  to  be  found 
in  the  statutes  of  many  of  the  states,  and 
especially  in  California,  New  York,  and 
Missouri.  It  has  been  quite  uniformly  held 
that  such  a  statutory  provision  disqualifies 
a  physician  from  testifying  concerning  any 
facts  learned  by  him  or  disclosures  made 
to  him  In  the  course  of  his  professional  treat- 
ment of  or  attendance  on  a  patient.  Preel  v. 
Market  St.  Ry.  Co..  07  Cal.  40,  31  Pac.  730; 
In  re  Flint,  100  Cal.  3W,  34  Pac.  8153; 
Streeter  v.  City  of  Breckenrldge.  23  Mo.  App. 
244;  Westover  v.  ^tna  Life  Ins.  Co..  90  X. 
Y.  56,  1  N.  E.  104,  52  Am.  Rep.  1;  Reuihan  v. 
Dennin,  108  N.  Y.  573.  9  N.  E.  320,  57  Am. 
Rep.  770.  It  has  also  been  held  that  the 
privilege  accorded  the  patient  by  such  a  stat- 
ute is  a  personal  privilege  and  cannot  be- 
walved  for  him  by  any  other  i^erson.  and  that 
the  death  of  the  patient  makes  a  waiver  im- 
possible, and  that  the  physician  can  never 
thereafter  be  permitted  to  testify  concerning 
any  matter  touching  his  professional  employ- 
ment during  the  life  of  the  patient.  West- 
over  V.  JEtna  Life  Ins.  Co.,  supra:  Freel  v. 
Market  St.  Ry.  Co.,  supra.  On  this  iwint, 
however,  there  Is  great  diversity  of  opinion. 
See  Tliompson  v.  Ish  (Mo.)  12  S.  W.  510.  17 
Am.  St.  Rep.  562,  and  note  on  page  570  of 
17  Am.  St.  Rep. 

Counsel  for  respondent  urge  that  since  the 
statute  specifically  provides  that  this  privi- 
lege of  secrecy  may  be  waived  by  the  pa- 
tient, and  since  the  statute  does  not  specify 
any  particular  time  at  which   the  waiver 
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ahall  be  made.  It  may  be  as  effectually  done 
by  reason  of  a  specific  stipulation  in  the 
contract  as  at  the  time  of  the  trial.  The  in- 
sured in  this  case  was  required  to  sign  a 
written  a^eement  and  application  for  Insur- 
ance, in  which  the  following  clause  is  con- 
tained :  "And  I  hereby  expressly  waive  for 
myself  and  beneficiaries  the  privilege  or 
benefits  of  any  and  all  laws  which  are  now 
or  may  be  hereafter  enforced,  making  In- 
competent the  testimony  of  or  disqualifying 
any  physician  from  testifying  concerning 
any  Information  obtained  by  him  in  a  pro- 
fessional capacity."  Respondent  relies  on 
the  effect  of  this  stipulation  for  a  justifica- 
tion of  the  admission  of  the  evidence  of  the 
attending  physician.  The  effect  of  such  a 
stipulation  or  waiver  appears  to  have  been 
considered  by  some  of  the  courts  in  states 
having  statutes  similar  to  oars  relative  to 
privileged  communication.  We  will  briefly 
revert  to  a  few  of  these  authorities :  In  re 
Adreveno  v.  Mutual  Reserve  Fund  Life  Ass'n 
(C.  C.)  34  Fed.  870,  the  beneficiary  had  sued 
upon  a  life  insurance  policy,  and  it  appeared 
that  the  application  for  the  policy  had  con- 
tained a  stipulation  very  similar  to  the  stip- 
ulation in  this  case.  The  insurance  com- 
pany offered  one  of  the  attending  physicians 
as  a  witness  to  prove  that  the  insured  had 
made  false  representations  as  to  his  physi- 
cal condition  and  ailments,  and  upon  the  ad- 
mission of  such  testimony.  Judge  Thayer 
said :  "As  the  patient  Is  at  liberty  to  waive 
the  privilege  which  the  law  affords  him,  It 
appears  to  me  It  Is  immaterial  whether  the 
patient  waives  the  privilege  by  calling  the 
physician  to  testify  In  bis  behalf,  or  whether 
he  waives  it,  as  In  this  case,  by  a  clause  con- 
tained in  the  contract  on  which  the  suit  Is 
brought;  and  if  the  patient  himself  waives 
the  privilege  by  a  clause  contained  In  the 
contract,  that  waiver.  In  my  Judgment,  Is 
T)inding  on  anyone  who  claims  under  the 
contract,  whether  it  be  the  patient  himself 
«r  his  representative.  The  result  la  that 
inasmuch  as  the  assured  by  this  application 
waived  the  privilege  which  the  stntiite  af- 
fords him.  the  father,  for  whose  benefit  the 
policy  was  issued,  and  who  la  now  stiing  on 
the  contract,  is  bound  by  that  waiver.  I 
therefore  hold  that  the  testimony  la  admis- 
sible." Foley  V.  Royal  Arcanum,  45  N.  E. 
4.^16,  1.51  N.  Y.  196.  5«  Am.  St.  Rep.  G21.  was 
an  action  on  a  mutual  benefit  certificate, 
where  the  application  for  the  Insurance  had 
contained  a  stipulation  waiving  the  privilege 
•of  secrecy  Imposed  by  statute  on  the  attend- 
ing physician.  At  the  time  the  contract  was 
niarle  the  New  Tork  Code  of  Civil  Procedure, 
sections  8.34  and  836,  appear  to  have  been 
substantially  the  same  as  onr  statute,  but 
after  the  making  of  the  contract  and  prloi 
to  the  commencement  of  the  action  on  the 
benefit  certificate,  the  Legislature  so  amend- 
ed the  statute  as  to  renuire  the  waiver  to 
be  made  at  the  time  of  the  trial.    The  Su- 


preme Court  of  New  York  in  that  case  bda- 
talned  the  stipulation  of  waiver  and  per- 
mitted the  witness  to  testify,  quoting  at 
length  from  the  opinion  of  Judge  Thayer  in 
Adreveno  ▼.  Ass'n,  supra.  The  court  In  con- 
cluding that  opinion  said:  "It  appears  to 
us  that  these  cases  dispose  of  the  question 
under  consideration,  that  the  waiver  is  not 
in  CMitrovention  of  any  principle  of  public 
policy,  and  that  the  amendment  to  section 
836  of  the  Code,  made  after  the  contract, 
has  no  application."  In  the  Matter  of  Cole- 
man, 111  N.  Y.  220,  10  N.  B.  71,  a  firm  of 
attorneys,  Haghs  k  Northnp,  had  been  em- 
ployed to  prepare  a  will.  After  it  had  been 
drafted  and  submitted  to  the  testator,  he 
requested  both  members  of  the  firm  to  sign 
and  attest  the  same  as  witnesses  thereto. 
Upon  the  probate  of  the  will  the  question 
arose  as  to  the  competency  of  the  attorneys 
to  testify  concerning  the  mental  capacity 
of  the  testator  at  the  time  be  executed  the 
will.  In  considering  the  effect  of  the  New 
York  statute  (section  836,  Code  Civil  Pro- 
cedure) and  the  privilege  granted  thereby 
to  commnnicatlons  made  in  the  course  of 
professional  employment  and  the  right  of 
the  client  to  waive  the  privilege,  the  court 
said;  "There  is  nothing  In  this  section  re- 
quiring the  waiver  to  be  made  In  writing, 
or  in  any  particular  form  or  manner,  or  at 
any  particular  time  or  place;  but  It  is  re' 
quired  to  be  an  express  waiver,  and  made 
In  such  manner  as  to  show  that  the  testator 
intended  to  exempt  the  witness.  In  the  par- 
ticular Instance,  from  the  prohibition  im- 
posed by  statute.  *  •  *  It  cannot  be 
doubted  that  if  a  client  In  his  lifetime  should 
call  his  attorney  as  a  witness  In  a  legal  pro- 
ceeding to  testify  to  transactions  taking 
I^ace  between  himself  and  his  attorney,- 
while  occupying  the  relation  of  attorney  and 
client,  such  an  act  would  be  held  to  consti- 
tute an  express  waiver  of  the  sCal  of  secrecy 
imposed  by  the  statute,  and  can  It  be  any 
less  so  when  the  client  has  left  written  and 
oral  evidence  of  his  desire  that  his  attorney 
should  testify  to  facts  learned  through  their 
profeaslonal  relations  upon  a  judicial  pro- 
ceeding to  take  place  after  his  death?  We 
think  not.  McKlnney  v.  G.  St.,  etc.,  R.  R. 
Co.,  104  N.  Y.  352,  10  N.  B.  .544.  Tlie  act  of 
the  testator.  In  requesting  his  attorneys  to 
become  witnesses  to  his  will,  leaves  no  doubt 
as  to  his  intention  thereby  to  exempt  them 
from  the  operation  of  the  statute,  and  leave 
them  free  to  perform  the  duties  of  the  office 
assigned  them,  unrestrained  by  any  objec- 
tion which  he  had  power  to  remove."  To 
the  same  effect  see :  Albert!  v.  Railroad  Co., 
118  N.  Y.  77.  23  N.  E.  3.5,  6  L.  R.  A.  765; 
rossean  v.  Blean,  131  N.  Y.  177,  30  N.  B. 
52.  27  Am.  St.  Rep.  57a  In  the  light  of  the 
foregoing  authorities  and  with  the  under- 
standing we  gather  as  to  the  Intention  and 
purpose  of  the  statute,  we  see  no  reason  why 
the  court  should  not  give  force  and  effect  to 
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the  claase  In  the  contract  making  tbe  at- 
tending physician  competent  to  testify  in 
all  matters  the  same  as  other  witnesses. 
In  that  view  of  the  case  there  could  be  no 
question  but  that  the  testimony  of  Dr.  Tay- 
lor was  properly  admitted.  The  benefits  of 
tbe  waiver  are  equally  as  available  to  tbe 
beneficiary  as  to  the  Insurer. 

Appellant's  sixth  assignment  of  error  Is 
that  the  court  erred  In  sustaining  plaintiff's 
objection  to  tbe  following  question  asked 
Dr.  Taylor:  "Q.  At  the  time  yon  under- 
stood that,  did  yon  have  any  understanding 
as  to  whether  Dr.  Magee  occupied  any  ofll- 
clal  position  In  Shoshone  county  T'  It  seems 
that  Dr.  Magee  was  the  health  ofilcer  of 
Shoshone  county,  and  as  such  had  establish- 
ed a  quarantine  over  the  house  where  Trull 
resided,  and  that  Taylor  knew  of  this  fact. 
The  defendant  was,  by  the  question  pro- 
pounded to  the  witness,  endeavoring  to  show 
to  the  Jury  that  the  doctor  knew  of  the 
qtitirantine  having  been  established  by  tbe 
proper  health  officer,  and  that  it  had  been 
established  on  account  of  the  health  officer 
believing  the  disease  to  be  smallpox.  The 
question  was  undoubtedly  a  proper  one  and 
should  have  been  answered.  But  the  refusal 
of  the  court  to  permit  the  answer  evidently 
did  not  prejudice  the  defendant  It  fully 
and  clearly  appears  from  the  testimony  of 
the  witness  Taylor  that  he  did  In  fact  know 
that  Magee  was  tbe  health  officer  of  tbe 
county,  and  that  he  also  knew  of  the  quar- 
antine, and  tbe  reasons  that  had  t>een  as- 
signed for  the  same.  That  fact  runs  all 
through  the  record  and  Is  testified  to  by  Dr. 
Magee.  The  jury  bad  all  the  Information 
on  this  point,  and  if  the  witness  had  an- 
swered the  question  it  would  only  have 
amounted  to  at  most  a  repetition  of  the  ev- 
dence  on  that  point. 

Appellant's  seventh  assignment  of  error 
relates  to  the  ruling  of  the  court  in  permit- 
ting the  witness.  Dr.  Adair,  to  answer  the 
following  question  on  cross-examination: 
"If  a  man  died  of  the  disease  supposed  to  be 
smallpox,  and  the  man  who  nursed  him  nil 
that  time  had  never  been  vaccinated,  and 
did  not  take  the  smallpox  at  all  from  tbe 
patient,  would  you  think  It  smallpox?"  The 
principal  objection  urged  by  appellant  to  this 
hypothetical  question  is  that  it  was  not 
based  upon  the  facts  proven  in  tbe  case. 
There  was  some  evidence  in  the  case  that 
would  justify  a  hypothetical  question  of  the 
foregoing  character,  and  bring  it  within  the 
rule  announced  in  Kelly  v.  Perrault,  5  Idaho, 
221,  48  Pac.  45,  and  McLean  v.  City  of  Lew- 
Iston,  8  Idaho.  472,  69  Pac.  478.  The  rule 
is  quite  liberal  in  allowing  a  broad  range  of 
inquiry  on  cross-examination,  and  this  rule 
18  especially  and  particularly  applicable 
when  it  comes  to  tbe  cross-examination  of 
that  class  of  witnesses  commonly  called  ex- 
perts. 

The  eighth  assignment  Is  without  merit 
and  requires  no  consideration  here. 


Appellant's  last  uslgnment  of  error  is 
directed  to  the  action  of  the  court  In  per- 
mitting the  witness  Dr.  Taylor  to  answer 
the  following  question :  "Didn't  he  tell  you 
that  he  wanted  this  to  settle  np  the  matter?" 
The  witness  at  the  time  this  question  was 
asked  was  defendant's  witness  and  the  qnes- 
tion  was  asked  by  plaintiff's  attorney  on 
cross-examination.  He  was  testifying  con- 
cerning a  statement  or  proof  which  he  bad 
signed  and  delivered  to  the  agent  of  the 
defendant  company  as  a  part  of  the  death 
proof.  This  statement  differed  somewhat 
from  the  previous  statement  or  certificate 
which  the  witness  had  signed  as  to  the  na- 
ture of  the  disease  of  which  the  Insured  died. 
The  witness  was  testifying  as  to  the  state- 
ment made  to  him  by  defendant's  agent  and 
the  facts  and  circumstances  under  which  the 
additional  certificate  was  signed,  and  the 
reasons  therefor.  Taking  into  consIderatioD 
the  other  facts  appearing  from  the  record, 
we  do  not  think  there  was  any  error  in 
X>ermittlng  the  answer  to  this  question. 

As  previously  stated,  we  have  no  antlior- 
Ity  or  jurisdiction  to  examine  the  evidence 
in  this  case  for  the  purpose  of  determining 
wlietber  or  not,  as  a  matter  of  fact,  it  was 
sufficient  to  Justify  the  Jury  in  concluding 
that  tbe  insured  did  not  die  of  smallpox. 
As  to  the  questions  of  law  presented,  we  do 
not  think  any  error  has  been  committed  that 
would  justi^  this  coart  in  reversing  the 
Judgment. 

Tbe  judgment  is  affirmed,  with  costs  In 
favor  of  respondent. 

STOCKSLAGEB,  C  J.,  and  SULLIVAN, 
J.,  concur. 

(12  Idaho,  94) 
WESTERN  LOAN  &   SAVINGS   CO.  v. 

SMITH   et  al. 

(Supreme  Court  of  Idaho.     Feb.  26.  1906.    On 
Rehearing,  May  20,  1906.) 

1.  Judgment— Setting   Aside— Affidavit — 
Gbotinds. 

Aflidavits  on  motion  to  set  aside  a  defanlt 
judgment  under  the  provisions  of  section  4229, 
Rev.  St.  1887.  must  show  that  the  default  oc- 
curred through  mistake,  inadvertence,  surprise, 
or  excusable  neglect. 

2.  Appeal— Review— Sbttiko  Aside  VKFAXjvt 
Judgment. 

An  application  to  set  aside  and  vacate 
a  default  judgment  is  addressed  to  the  sound 
discretion  of  the  court  to  which  the  applica- 
tion is  made,  and  unless  it  appear  that  such 
discretion  has  been  abused,  the  order  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {  3S23;  voL  30k 
Cent.  Dig.  Judgment,  §  265.] 

8.  Judgment— Default— Setting  Asiok. 

The  showing  made  in  this  case  reviewed, 
and   held   Insufficient   to  authorize  the   setting 
aside  a  default  judgment. 
(Syllabus  by  the  Court.) 

Appeal    from    District    Court,    Bingham 
County;    James  M.  Stevens,  Judge. 
Action  by  the  Western  Loan  &  Saving* 
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Company  agnlnrt  C.  8.  Smith  and  others. 
Jad^ent  for  defendantfs  on  default  Motion 
to  set  aside  denied,  and  plaintiff  appeals. 
Affirmed. 

Hansbrougb  &  Adamson,  H.  K.  Linger, 
and  James  Ingebrctsen,  for  appellant. 

STOCKSLAGER,  C.  J.  Plaintiff  commen- 
ced this  action  In  the  district  court  of 
Bingham  county  against  C.  S.  Smith  and 
Nellie  3.  Smith  to  foreclose  a  mortgage  It 
had  against  these  defendants.  The  com- 
plaint alleges  that  on  the  28th  day  of  Febru- 
ary, 1801,  defendants  Smith  executed  their 
promissory  note  for  the  sum  of  $1,000,  pay- 
able on  or  before  five  years  after  date  with 
interest  at  the  rate  of  9  per  cent  per  annum 
payable  monthly  in  advance,  to  the  Western 
Building  &  Loan  Association,  a  corporation, 
under  the  laws  of  Idaho.  That  on  the  same 
day  defendants  executed  their  mortgage  to 
secure  the  payment  of  the  note  above  refer- 
red to;  that  said  mortgage  was  duly  acknowl- 
edged, delivered  to  said  corporation,  and 
filed  for  record.  That  on  the  10th  day  of 
Octoijer,  1804,  said  Western  Building  &  Loan 
Association  assigned,  transferred,  and  deliv- 
ered nil  Its  right,  title,  and  interest  In  and  to 
the  note  and  mortgage  to  the  Western  Loan 
&  Savings  Company,  which  company  is  now 
the  owner  and  holder  of  said  note  and  mort- 
gage. That  on  or  about  the  2d  day  of  Janu- 
ary. 1900,  an  accounting  and  settlement  was 
had  between  plaintiff  and  C.  S.  Smith,  and 
there  was  found  to  be  a  balance  due  on  said 
note  of  $1,101.80,  which  said  amount  Smith 
then  and  there  agreed  in  writing  to  pay; 
that  no  part  of  said  snm  or  interest  has  ever 
been  paid  since  said  date:  that  on  or  aljout 
the  21  St  day  of  August  1894,  Charles  S.  and 
Xellie  J.  Smith  made  and  delivereil  to  one 
Charles  Bunting  their  certain  promissory 
note  for  $.'),241.00,  and  to  secure  the  payment 
thereof  executed  and  delivered  to  said  Bunt- 
ing a  certain  mortgage  of  same  date,  duly 
acknowledged,  recorded,  etc.  The  property 
described  in  the  mortgage  is  lots  1,  2,  3,  4, 
and  3,  block  32,  Danilson  &  Shilling's  Addi- 
tion to  BInckfoot,  Idaho;  being  the  same 
property  described  in  the  mortgage  marked 
plaintiff's  Exhibit  A,  and  made  a  part  of 
the  complaint  The  ninth  allegation  of  the 
complaint  Is  that  the  said  mortgage  given  to 
Bunting  Is  snt>sequent  and  inferior  to  the 
mortgage  given  by  the  defendants  C.  S. 
Smith  and  Nellie  J.  Smith,  to  the  Western 
Building  &  I^an  Association.  Then  follows 
an  allegation  that  plaintiff  is  informed  and 
believes,  and  therefore  alleges  that  the  de- 
fendant John  W.  Glvens  is  the  assignee  of 
the  Bunting  note  and  mortgage,  and  claims 
to  have  some  interest  or  claim  upon  said 
premises  or  some  part  thereof  by  virtue  of 
l>eing  the  owner  and  liolder  of  said  mortgage, 
which  is  subsequent  to  the  mortgage  of 
plaintiffs.  Then  follows  prayer  "for  the  sum 
of  $1,404.80,  with  interest  from  January  2d, 


1900,  at  9  per  cent,  per  annum  •  •  •  that 
the  defendants  and  all  persons  claiming  under 
them  subsequent  to  the  execution  of  the 
mortgage  given  by  C.  S.  Smith  and  Xellie  J. 
Smith  to  the  Western  Building  &  Loan 
Association  upon  said  premises  *  *  • 
may  be  barred  and  foreclosed  of  all  rights, 
claims  or  equity  of  redemption  in  said  premis- 
es," etc.  To  this  complaint  a  demurrer  was 
filed  by  counsel  for  defendant  John  W.  Glv- 
ens,  to  wit:  "(1)  That  the  complaint  of  the 
plaintiff  herein  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  de- 
fendant; (2)  that  said  action  is  barred  by 
the  provisions  of  section  4052,  Rev.  St.  Idaho 
1887."  If  the  court  ever  passed  upon  this 
demurrer  the  record  fails  to  disclose  the 
order.  On  the  2!itb  day  of  April,  1905,  de- 
fendant Givens  filed  what  Is  termed  "Answer 
and  Cross-Complaint"  In  the  answer  alleg- 
ing as  a  reason  that  he  has  not  sufficient 
knowledge.  Information  or  belief  to  answer 
positively,  he  denies  all  the  allegations  from 
1  to  7;  admits  the  seventh  allegation,  which 
refers  to  the  execution  and  delivery  by  the 
defendants  Smith  to  Charles  Bunting  of  the 
mortgage  described  in  the  complaint  Denies 
the  eighth  allegation,  which  Is  that  the  Bunt- 
ing mortgage  Is  Inferior  to  the  one  sued  on 
by  plaintiff;  admits  the  allegations  of  the 
Bunting  mortgage  with  note  to  defendant 
Givens,  and  avers  that  he  is  now  the  lawful 
owner  and  holder  thereof;  that  the  principal 
sum  has  not  been  paid,  and  no  interest  with 
the  exception  of  $242.43  paid  by  C.  S.  Smith 
to  defendant  Givens  on  February  20.  189i>. 
and  another  payment  made  on  said  interest 
by  said  Smith  on  the  30th  day  of  April.  1903. 
The  fourth  allegation  of  the  answer  is 
that  the  defendant  is  informed  and  believes, 
and  upon  such  Information  and  belief  alleg- 
es, that  the  plaintiff's  action  herein  is  barred 
by  the  provisions  of  section  40."')2,  Revised 
Statutes  of  Idaho,  1887.  And  further  answer- 
ing by  way  of  cross-complaint  against  the 
plaintiff  and  each  and  all  of  the  defendants 
hereto  other  than  this  cross-complainant,  the 
said  John  Givens  alleges  as  follows,  to  wit: 
First  sets  up  the  execution  and  delivery  of 
the  note  by  defendants  Smith  to  Bunting 
and  a  copy  thereof;  second,  the  execution 
and  delivery  of  the  mortgage  to  secure  the 
note;  third,  the  assignment  of  the  note  and 
mortgage  to  Givens;  fourth,  the  payment 
of  certain  interest  on  the  note  by  C.  S.  vSmlth 
and  the  amount  he  claims  to  be  due  on  the 
note;  fifth,  that  he  is  the  lawful  owner  and 
holder  and  entitled  to  payment,  etc.;  sixth, 
that  plaintiff  has  or  claims  to  have  interest 
in  or  claim  upon  said  premises  or  some  part 
thereof  as  mortgagee  or  otherwise  and  refers 
to  some  contract  or  claim  held  by  Charles  A. 
Warner,  deceased,  by  virtue  of  a  trust  deed 
execitted  and  delivered  by  defendants  Smith 
to  said  Warner  for  the  payment  of  certain 
debts,  but  said  interest  or  claim  of  said 
Warner    Is  subsequent    to  and    subject    to 
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the  lien  of  cross-complainant'a  mortgage; 
seventh  only  refers  to  the  power  of  sale  and 
application  of  the  proceeds  in  case  of  default 
in  payment,  etc.,  nud  then  follows  prayer 
that  cross-complainant  may  have  Judgment 
for  $3,241.00.  with  Interest  at  1  per  cent,  per 
month  from  the  21  st  day  of  August,  1804,  and 
usual  prayer  for  general  relief. 

Counsel  for  plaintiffs  demur  to  this  answer 
and  cross-complaint  to  wit:  "Comes  now 
the  plaintiff  In  the  above-entitled  action,  and 
demurs  to  the  answers  filed  by  the  defend- 
ants C.  S.  Smith,  Nellie  J.  Smith,  and  John 
W.  Glvens.  and  for  grounds  of  demurrer  al- 
lege as  follows:  That  neither  of  sold  answers 
state  facts  sulHclent  to  constitute  a  defense 
or  action  against  this  plaintiff."  If  the  court 
ever  ruled  upon  this  demurrer  the  record  la 
silent  as  to  the  order. 

The  next  step  taken  as  sliown  by  the  rec- 
ord was  what  Is  termed  "Reiily  to  answer  and 
pretended  cross-comiilalnt,"  which  was  filed 
July  3,  1905:  the  fli-st  paiaKraph  is:  "That 
as  respects  the  allegations  <.-ontained  in  par- 
agraphs 7  and  9  of  the  answer  of  said  de- 
fendant Olvens,  wherein  Kiild  Jefendant  al- 
leges ownership  of  a  certain  note  and  mort- 
gage executed  by  his  codefendants,  C.  S. 
Smith  and  Nellie  J.  Smith  to  C.  Bunting  & 
Co.,  and  alleges  that  said  note  and  mortgage 
Is  superior  to  the  note  and  mortgage  of  the 
plaintiff;  the  plaintiff  answering  upon  Infor- 
mation and  belief  that  the  note  and  mortgage 
referred  to  and  descrlb<'d  in  said  paragrni)h  Is 
barred  by  the  provisions  of  section  40.V2, 
Revised  Statutes  of  Idaho  for  ]88<.»,  and  that 
the  defendants'  alleged  cause  of  action  there- 
on, as  against  this  plaintiff.  Is  barre<l  by  the 
provisions  of  se<'tlon  ■U>T\'2,  Revised  Statutes 
of  Idaho  for  IHH'."  The  plaintiff  denies 
that  the  plaintiffs  action  Is  barred  by  the 
provisions  of  section  40T>2,  Rev.  St.  Idaho 
1887.  And,  further,  replying  to  the  said  an- 
swer and  pretended  cross-complaint  of  the 
said  defendant,  the  plaintiff  admits  and  al- 
leges as  follows: 

riaintiff  has  no  knowledge,  information, 
or  belief  suttlcient  to  enable  It  to  reply  to  the 
allegations  of  luiragrupli  2  of  said  in-etended 
cross-complaint  iiositlvely,  and,  basing  its 
dental  uimn  that  ground.  It  denies  each  and 
all  of  the  allegations  contained  In  the  said 
second  paragraph,  except  as  such  allegations 
are  admitted  by  the  allegations  of  the  com- 
plaint herein."  Paragraphs  3, 4,  ~i.  and  7,  are 
denied  on  the  same  grounds  for  the  same  rea- 
sons and  practically  In  the  same  language 
as  is  used  In  the  denial  of  paragraph  1  and  2. 
Respecting  the  sixth  itaragrapu  In  the  crosa- 
complalut  plaintiff  says:  "Uewiiecting  the  al- 
legations of  the  sixth  paragraph  of  the  said 
pretended  cross-coniplalnt,  the  plaintiff  ad- 
mits that  it  claims  to  have  some  Interest  In, 
or  claim  upon,  said  premises  described  in 
the  said  pretended  cross-complaint  as  mort- 
gagee; but  denies  that  i^ald  Interest  and 
claim  Is  inferior  to  or  subject  to  the  lien 


of  the  said  cross-complainant's  mortgage,  but 
alleges:  That  It  is  superior  to  tlie  cross-com- 
plaimint's  mortgage;  and,  further,  alleges 
that  the  said  claim  and  interest  of  the  plain- 
tiff is  described  and  set  forth  in  the  plain- 
tiff's complaint  herein  which  is  hereby  re- 
ferred to  and  made  a  part  of  this  reply.  That 
as  regards  the  other  matters  and  things  al- 
leged In  said  paragraph,  the  plaintiff  has  no 
knowledge,  information,  or  belief  concern- 
ing them,  and  basing  Its  denial  upon  that 
groimd,  denies  each  and  all  of  the  other  al- 
legations in  said  paragraph  contained."  The 
eighth  Is:  "Plaintiff  alleges  upon  Information 
and  t>elief  that  the  said  pretended  cause  of 
action  alleged  by  the  cross-complainant 
against  his  said  codefendants  C.  S.  Smith 
and  Nellie  J.  Smith,  and  particularly  as 
agaln'^t  the  said  plaintiff,  is  barred  by  the 
provisions  of  section  4052,  of  the  Revised 
Statutes  of  Idaho,  for  1887."  On  the  8th 
day  of  May,  1905,  the  clerk  made  the  follow- 
ing entry:  "In  this  action,  the  plaintiff 
having  been  served  with  copy  of  the  croas- 
complaint  of  defendant  John  W.  Glvens,  and 
having  failed  to  answer  or  demur  to  said 
cross-complaint,  and  the  legal  time  for 
answer  having  expired,  the  default  of  the 
plaintiff  In  the  premises  is  hereby  entered 
according  to  law."  On  the  9th  day  of  June. 
1905,  a  Judgment  was  rendered  in  favor  of 
cross-complainant  John  W.  Glvens  for  amount 
prayed  for  in  his  cross-complaint,  ordering 
the  property  described  in  the  complaint  to 
be  sold  by  the  sheriff  of  Bingham  county,  and 
the  proceeds  arising  therefrom  to  be  applied 
on  the  Judgment  of  defendant  Glvens,  and 
further  adjudging  the  claim  of  plaintiff  bar- 
re<l  by  the  statute  of  limitations  as  to  the 
claim  of  crosa-complaluant  Glvens.  On  the 
same  day  the  Judgment  was  filed  with  the 
clerk  of  the  court. 

Counsel  for  plaintiff  moved  to  set  aside 
the  default  entered  by  the  clerk,  and  to  va- 
cate and  set  aside  the  Judgment  of  the  court 
entered  thereunder:  "(1)  That  the  purported 
cross-complaint  Is  not  actually  or  in  effect  a 
cross-complaint  as  against  plaintiff  in  the 
following  particulars,  to  wit:  (a)  That  there 
Is  no  demand  or  cause  of  action  exlf'tlng  or 
shown  to  exist  as  appears  from  the  alleged 
cross-complaint  In  favor  of  the  said  J.  W. 
Glvens  and  against  the  said  Western  Loan  & 
Savings  Co.  (b)  That  the  matters  and  things 
alleged  in  the  said  pretended  cross-complaint 
as  against  this  plaintiff  constitute  merely 
a  denial  of  the  allegations  contained  In  the 
plaintiff's  complaint;  and,  as  such,  amount 
merely  to  an  answer  to  the  complaint,  and 
to  such  answer  the  plaintiff  has  made  an  ap- 
pearance by  demurrer,  (c)  That  as  respects 
the  said  plaintiff,  the  only  claim  made  in  the 
snid  pretended  cross-complaint  Is  that  the 
mortgage  of  said  Glvens  Is  superior  to  the 
mortgage  of  the  plaintiff :  and  that  this  con- 
tention Is  made  with  equal  force  in  the  an- 
swer of  said  Glvens  to  the  complaint,  and 
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that  this  question  Is  the  sole  Issue  between  the 
plaintiff  and  the  said  J.  W.  Glvens,  and  the 
plaintiff  Is  nowhere  In  default  upon  said 
Issue,  but  denied  under  oath  In  Its  complaint ; 
that  said  Givens  holds  a  superior  lien  to  the 
plaintiff's  Men  and  has  alleged  under  oath 
therein  that  its  lien  is  superior;  and  the  said 
Givens  in  his  answer  has  denied  said  allega- 
tions of  the  complaint,  and  the  said  allega- 
tions substantially  bring  the  parties  to  Issue 
upon  that  point,  (d)  That  said  pretended  cross- 
complaint  states  no  grounds  for  afflrmatlre 
relief  against  the  said  plaintiff  upon  which 
Judgment  against  the  plaintiff  could  be  based, 
and  the  said  cross-complaiut  does  not  pray 
for  any  relief  against  the  said  plaintiff,  and 
Is  not  entitled  to  any  relief  against  the  said 
plaintiff  either  upon  default  of  the  plaintiff 
or  otherwise.  (2)  That  the  said  Givens  was 
not  legally  entitled  to  enter  the  default  of  the 
plaintiff  on  the  said  cross-complaint  for  the 
following  reasons:  (a)  That  the  said  pretend- 
ed cross-complaint  is  contained  In  an  Instru- 
ment entitled,  'Answer  and  Cross-Complaint* 
and  Is  therein  set  up  by  way  of  and  as  part 
of  the  answer  as  is  shown  by  its  first  para- 
graph, and  the  said  plaintiff  has  duly  ap- 
peared and  plead  to  said  answer  by  filing 
a  demurrer  thereto,  (b)  That  the  plaintiff 
appeared  In  said  action  by  filing  the  origi- 
nal complaint  and  by  filing  a  demurrer  to  the 
answer  of  said  Givens,  notwithstanding  which 
the  default  of  the  plaintiff  was  entered  by 
the  clerk  without  giving  the  plaintiff  any  no- 
tice as  required  by  law.  (3)  That  If  said  pre- 
tended cross-complaint  Is  a  valid  and  sub- 
sisting cross-complaint  against  the  plaintiff; 
the  plaintiff's  failure  to  demur  or  answer  to 
the  same  by  express  reference,  Is  due  to  mis- 
take, accident,  surprise,  Inadvertence  and  ex- 
cusable neglect,  as  follows,  to  wit:  That  as 
shown  by  the  complaint  the  plaintiff  holds 
the  first  and  superior  lien  upon  the  premises 
described  therein,  and  that  the  mortgage 
of  J.  W.  Givens  Is  inferior  to  that  of  plaintiff. 
That  It  was  to  determine  this  point  only,  that 
said  J.  W.  Givens  was  made  a  party  to  this 
action.  That  the  answer  and  pretended 
cross-complaint  of  said  Givens  alleges  no 
facts  which  controverted  this  contention  of 
plaintiff,  and  that  it  never  was,  and  Is  not 
now,  the  intention  of  plaintiff  to  abandon  this 
contention.  That  when  the  answer  and  cross- 
complaint  of  said  Givens  was  served  upon 
plaintiff's  attorney,  H.  K.  Linger,  the  said 
attorney,  through  mistake  and  accident,  over- 
looked the  fact  that  that  cross-compIalnt  was 
directed  against  the  plaintiff.  He  supposed 
that  the  answer  was  directed  against  the 
plaintiff,  and  that  the  ci-oss-complaint  was 
directed  against  the  defendant  only,  C.  S. 
Smith  and  Nellie  J.  Smith.  That  on  this  ac- 
count the  plaintiff,  through  Its  attorney.  Inter- 
posed a  pleading,  to  wit:  A  demurrer  to 
the  answer  only,  but  Intended  by  the  said 
pleading  to  demur  to  all  matters  alleged  by 
the  said  J.  W.  Givens  against  the  plaintiff 
In  the  Bald  answer  and  cross-complaint,    (4) 


That  the  said  plaintiff  has  a  substantial  de- 
fense upon  the  merits  to  any  claim  made  by 
the  said  defendant  J.  W.  Givens,  In  the  said 
cross-complaint" 

This  motion  Is  supported  by  the  aflSdavlt 
of  P.  W.  Madson,  president  and  manager  of 
plaintiff  conwratlon,  after  stating  that  the 
plaintiff  Is  the  owner  and  holder  of  the  note 
described  in  tlie  complaint;  that  it  Is  the  first 
lien  on  the  premises  described  In  plalntifTs 
mortgage,  and  superior  to  the  Hen  of  de- 
fendant Given's  mortgage  set  up  In  bis  cross- 
complalnt,  and  as  a  reason  why  the  default 
Of  plaintiff  should  be  vacated  and  the  judg- 
ment entered  In  favor  of  Givens  vacated,  says 
"that  the  attorneys  In  the  above  entitled  ac- 
tion were  C.  S.  Price  of  Salt  Lake  and  II.  K. 
Linger  of  Idaho  Falls.  Idaho;  that  the  an- 
swer and  cross-complaint  of  the  defendant 
J.  W.  Givens,  was  served  upon  H.  K.  Linger, 
who  mailed  the  same  to  C.  S.  Price  of  Salt 
Lake  City;  that  said  C.  S.  Price  directed 
H.  K.  Linger  to  file  a  demurrer  to  the  said 
answer;  that  the  said  H.  K.  Linger,  upon 
receipt  of  said  letter,  draughted  a  demurrer 
to  the  said  answer  and  filed  the  same;  that 
at  said  time  he  was  under  the  Impression 
that  he  was  pleading  to  the  whole  of  the 
pleadings  filed  by  J.  W.  Givens;  that  he  did 
not  have  the  answer  and  cross-complaint  be- 
fore him  at  the  time,  and  his  recollection  was 
that  simply  an  answer  was  filed  as  to  the  said 
plaintiff,  and  for  that  reason  his  demurrer 
ran  to  the  answer  simply;  that  It  was  the 
proposed  Intention  of  said  Price  and  said 
Linger  and  the  said  plaintiff  to  demur  to 
both  the  answer  and  to  said  cross-complaint; 
and  that  it  was  by  reason  of  the  foregoing 
accident  and  mistake  that  the  cross-com- 
plaint was  not  expressly  mentioned  in  said 
demurrer." 

In  the  order  overruling  this  motion  it  was 
shown  that  H.  K.  Linger,  G.  H.  Hansbrough, 
and  James  Ingebretsen  appeared  for  the 
plaintiff  in  the  argument  of  the  motion.  On 
the  Ist  day  of  July,  lOOri,  the  motion  was 
overruled.  This  Is  practically  a  complete 
record  of  this  case,  and  Is  given  In  order  that 
the  facts  Just  as  they  were  before  the  trial 
court  may  be  understood.  The  application 
to  vacate  and  set  aside  the  default  entered 
by  the  clerk,  and  also  the  judgment  entered 
thereafter  was  within  the  sound,  legal  discre- 
tion of  the  trial  court,  and  unless  it  is  shown 
that  there  has  been  an  unwarranted  exercise 
of  that  discretion,  this  court  will  not  disturb 
the  order  and  Judgment.  It  must  be  borne  in 
mind  that  the  trial  court  has  so  many  op- 
l)ortunities  In  the  proceedings  in  the  lower 
court  to  know  and  understand  the  real  situ- 
ation of  each  case  there  pending.  We  know 
nothing  of  the  conditions  only  as  they  may 
be  made  to  appear  uiion  paper,  and  many 
things  transpire  that  furnishes  the  lower 
court  light  that  cannot  be  brought  to  our  at- 
tention. It  Is  for  this  reason  that  the  trial 
courts  have  been  given  large  discretionary 
power  over  the  proceeding  in  those  courts. 


uigitizea  by 


Google 


10S8 


83  PACIFIC  REPOBTEE. 


(Idaho 


and  is  the  founclation  for  tbe  almost,  if  not 
quite,  universal  rule  that  appellate  courts 
will  not  interfere  with  the  discretionary  or- 
ders governing  tbe  proceetlings  and  conduct 
of  the  business  of  tbe  lower  courts.  It  is 
urged  by  learned  counsel  for  appellant  that 
there  is  apparent  from  tbe  record  a  clear 
abuse  of  discretion  In  refusing  to  vacate  tbe 
order  of  the  clerk  in  entering  tbe  default  of 
plaintiff,  and  In  ordering  Judgment  for  cross- 
complainant  Giveus  for  the  amount  found 
due  on  his  note  and  mortgage  as  shown  by 
his  answer  and  cross-complaint.  It  Is  shown 
by  the  complaint  that  plaintiCt  recognized 
that  Givens  bad  or  pretended  to  have  some 
kind  of  a  claim  adverse  to  plaintiff's  interest 
in  tbe  property  in  eontroversj' ;  otherwise 
it  would  not  have  made  bim  a  defendant,  and 
thereby  required  him  to  come  in  and  set  out 
by  proper  pleadings  whatever  claim  be  might 
have.  After  such  service  on  Giveus,  It  was 
necessary  for  him  to  plead  his  claim  in  this 
action  or  his  right  would  be  barred  by  the 
statute.  He  could  not  do  so  by  answer, 
neither  could  he  plead  by  counterclaim.  He 
could  only  deny  the  superiority  of  plaintiff's 
claim  by  answer  and  plead  priority  of  bis 
by  cross-complaint.  The  statute  of  this  state 
makes  a  distinction  between  a  counterclaim 
and  a  cross-complaint.  If  plaintiff  bad  com- 
menced Its  action  agaiust  Givens  alleging 
that  he  was  indebted  to  it  in  a  given  amount 
of  money  due  on  a  note  and  mortgage,  he 
might  meet  tbe  Issue  by  answer  alone,  or  if 
be  desired  to  show  tliat  In  the  settlement  of 
their  differences  there  was  money  due  him  not 
shown  by  the  complaint,  then  he  could  show 
that  fact  by  counterclaim.  If,  as  in  he  case 
at  bar,  Givens  does  not  claim  anything  from 
tbe  plaintiff,  but  does  claim  that  tbe  same 
property  plaintiff  is  attempting  to  subject  to 
its  mortgage  is  subject  to  a  prior  lien  by  mort- 
gage of  wliich  be  Is  the  assignee,  then  he 
must  answer  denying  the  superiority  of  plain- 
tiff's lien,  and  set  bis  out  by  way  of  cross- 
complaint.  This  being  tbe  law  In  this  state, 
Allen  V.  Breuslng,  32  111.  503,  Parker  v. 
Cochrane,  11  Colo.  3G3,  18  Pac.  209,  Rood  v. 
Taft,  94  Wis.  380,  09  X.  W.  183,  Gunn  v. 
Madigon.  28  Wis.  158,  Cox  v.  Frazer  (Ky.) 
.")2  S.  W.  790,  and  Aqua  Pura  Co.  v.  Mayor  (N. 
M.)  CO  Pac.  208.  50  L.  R.  A.  224,  do  not  ap- 
))ly,  as  they  all  deal  with  counterclaims,  and 
c-orrectly  state  the  law  as  we  understand  ap- 
plicable to  conuterdniras  in  tbe  states  referred 
to.  and  would  be  good  authority  in  this  state 
were  we  dealing  with  a  counterclaim.  For 
a  further  discussion  of  cross-compiaint  and 
counlerclaim  see  Hunter  v.  Porter  (Idaho) 
77  Pac.  434.  It  is  urged  that  tbe  cross-com- 
]>lalnt  does  not  set  out  facts  entitling  Givens 
to  affirmative  relief,  and  that  there  was  no 
jirayer  for  specific  relief.  We  cannot  agree 
with  this  contention.  It  state<l  tbe  facts 
leading  up  to  tbe  assignment  of  the  note  and 
mortgage  to  cross-coniplainant:  that  It  Is  a  su- 
perior lien  to  that  of  plaintiff  as  shown  by 
tbe  complaint,  and  tbe  answer  i)uts  in  issue 


the  bar  of  the  statute  of  limitations.  The 
prayer  Is  specific  as  to  amount,  and  asks  that 
he  may  have  such  "other  and  further  relief 
In  the  premises  as  to  this  court  may  seem 
meet  and  agreeable  to  equity."  We  think 
tbe  cross-complaint  fully  apprised  tlie  plain- 
tiff that  Givens  was  seeking  thereby  to  con- 
test the  superiority  of  his  lien  over  that  of 
tbe  plaintiff,  and  that  It  became  the  duty  of 
appellant  to  meet  the  issue  by  an  answer  to 
this  cross-complaint.  We  also  think  the 
prayer  of  the  cross-complaint  was  sufficient 
to  authorize  tbe  court  in  rendering  the  judg- 
ment as  shown  by  the  record,  unless  the  ad- 
judication as  shown  by  tbe  judgment  that  tbe 
action  of  plaintiff  was  barred  by  the  statute 
of  limitations  as  to  tbe  claim  of  cross-com- 
plainant was  unauthorized  by  the  pleadings  as 
tbey  stood  at  the  time  of  tbe  rendition  of  tbe 
judgment. 

Again,  as  to  tbe  discretion  of  tbe  court, 
or  its  abuse  thereof,  as  shown  by  the  record, 
there  is  but  one  affidavit  filed  in  support  of 
tbe  motion  to  set  aside  the  default  and  judg- 
ment. Mr.  P.  W.  Madson,  the  president  and 
manager  of  plaintiff  corporation,  attempts  to 
enlighten  the  court  upon  the  course  pursued 
by  his  counsel,  Mr.  Price  of  Salt  Lake,  and 
Mr.  Linger  of  Idaho  Falls,  when  tbey  received 
tbe  answer  and  cross-complaint  filed  by 
cross-complainant  Givens.  It  is  urged  that 
from  this  affidavit,  together  with  the  facts 
shown  by  tbe  record,  the  court  should  have 
granted  the  motion  of  appellant  and  relieved 
It  of  the  default  entered  by  the  clerk  and 
the  judgment  on  such  default  We  are  of 
the  opinion  there  is  enough  stated  in  the  mo- 
tion. If  supported  by  sufficient  affidavits  or 
some  good  reason  shown  why  they  could 
not  be  procured,  to  have  warranted  this 
court  In  saying  that  a  refusal  to  grant  re- 
lief would  have  been  an  abuse  of  legal  discre- 
tion. There  Is  no  showing  why  the  affida- 
vit of  Attorney  Price  of  Salt  Lake,  and  Mr. 
Linger  of  Idaho  Falls,  were  not  filed  In 
support  of  this  motion;  tbey  were  tbe  par- 
ties of  all  others  who  could  have  enlighten- 
ed tbe  court  uiwn  the  reasons  why  the  demur- 
rer did  not  run  against  tbe  cross-complaint 
as  well  as  tbe  answer,  and  if  there  was 
any  reasonable  excuse  for  such  Inadvertence, 
mistake,  or  neglect,  they  could  have  so  stated 
In  an  affidavit  If  such  showing  bad  been 
made  it  is  possible  and  even  probable  that 
the  learned  judge  of  the  lower  court  would 
have  granted  tbe  relief  demanded  by  the 
motion.  It  was  shown  by  tbe  judgment  or 
order  overruling  the  motion  that  Mr.  Linger 
was  present  and  participated  In  the  argu- 
ment of  the  motion.  We  cannot  understand 
why  Mr.  Linger  did  not  supply  the  record 
with  his  affidavit  stating  the  facts  as  stated 
in  tbe  affidavit  of  the  president  of  plaintiff. 
He  certainly  knew  tbe  real  facts  so  far  as 
be  Is  connected  with  them  In  the  affidavit 
filed  by  Mr.  Madson  better  than  any  one 
else,  and  hence  was  better  prepared  to  con- 
vince tbe  court  by  his  affidavit  tliat  plaintiff 
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was  entltlea  to  relief  on  the  grounds  of  mis- 
take. Inadvertence,  surprise,  and  excusable 
neglect  on  his  part  or  on  the  part  of  his 
aaeociate  Mr.  Price,  than  anyone  else.  He 
might  have  supported  his  affidavit  by  one 
from  Mr.  Price.  If  either  or  both  of  their 
affidavits  had  been  filed.  It  would  perhaps 
have  had  more  weight  In  the  lower  court 
and  certainly  In  this  court,  than  the  affida- 
vit upon  which  appellant  relies. 

This  court  In  a  very  recent  case,  entitled  "D, 
Holzman  &  Co.  et  al.  t.  Wm.  Henneberry," 
83  Pac.  497,  discussed  the  discretion  of 
the  trial  court  In  setting  aside  or  refusing 
to  set  aside  a  default  judgment.  Mr.  Jus- 
tice Ailsbie  said:  "It  Is  a  well-established 
principle  that  the  granting  or  refusing  an  order 
of  this  kind  rests  In  the  sound  legal  discre- 
tion of  the  court  to  which  the  application  is 
made,  and  tlut  unless  it  appears  that  such 
discretion  has  been  abused,  the  order  will  not 
be  disturbed  on  appeal" — citing  Bailey  v. 
TaalTe,  20  Cal.  422,  58  Am.  Dec.  302,  note, 
and  Holland  Bank  t.  Lieuallen,  6  Idaho,  127, 
53  Pac.  398.  As  to  the  merits  of  the  respec- 
tive parties  to  this  action,  we  express  no 
opinion  as  plaintiff  is  entitled  to  a  bearing  on 
bis  complaint,  and  the  answer  filed  by  cross- 
complainant  Glvens.  Neither  do  we  express 
an  opinion  as  to  the  bar  of  the  statute  of 
limitations  which  each  of  the  contesting 
parties  seeks  to  Invoke  against  the  other. 
We  find  no  error  In  the  record,  and  the 
judgment  is  affirmed.    Costs  to  respondent 

▲ILSHIB   and    SULLIVAN,   JJ.,   concur. 

On    Rehearing. 

SULLIVAN,  J.  A  petition  for  rehearing 
has  been  filed  in  this  case,  and  one  point  of 
contention  therein  Is  that  there  was  no  cross- 
complaint  filed  in  the  case.  We  are  unable 
to  agree  with  their  contention.  The  answer 
la  entitled:  "Answer  and  Cross-Complaint" 
While  the  answer  and  cross-complaint  Is 
contained  in  one  instrument,  we  find  the 
following  in  the  tenth  paragraph  of  the  com- 
plaint: "And  further  answering  by  way  of 
cross-complaint  against  the  plaintiff  and  each 
and  all  of  the  defendants  hereto,  the  said 
John  W.  Glvens  alleges  as  follows,  to  wit." 
Then  follows  a  statement  of  a  cause  of  action 
arising  on  a  promissory  note  given  by  the  oth- 
er defendants.  Smith  and  wife,  for  the  sum 
of  $3,241.00,  and  secured  by  mortgage  on  at 
least  a  part  of  the  real  estate  described  in 
the  complaint;  and  said  defendant  Glvens 
In  said  cross-complaint  prays  for  Judgment 
against  the  defendants  Smith  and  wife  for 
said  sum  and  the  foreclosure  of  his  mort- 
gage, and  that  the  defendants  and  all  per- 
sons claiming  under  them  or  either  of  them 
may  be  barred  and  foreclosed  of  all  rights 
or  equity  of  redemption  In  said  premises 
or  any  part  thereof.  While  it  may  not  be 
A  good  practice  to  embody  In  the  same  in- 
ctrument  an  answer  and  a  cross-complaint 
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we  know  of  no  provision  of  the  statute  pro- 
hibiting that  method  of  pleading,  and  it  is 
clear  to  us  that  a  cross-complaint  is  pleaded 
In  this   action  which  was  not  answered. 

The  next  contention  of  counsel  In  the  pe- 
tition for  a  rehearing  Is  that  the  Judgment 
could  not  be  sustained,  for  the  reason  that 
It  was  not  properly  entered,  in  that  It  was 
not  a  Judgment  rendered  during  the  trial  of 
the  main  cause,  but  a  separate  and  distinct 
Judgment  rendered  after  the  default  of  the 
plaintiff  had  been  entered  for  not  answering 
the  cross-complaint  While  it  might  have 
been  better  to  have  entered  a  judgment  cov- 
ering the  entire  case  made  by  the  complaint, 
answer,  and  cross-complaint,  we  know  of 
no  reason  why  a  defendant  who  files  a  croas- 
complaint  and  asks  therein  distinct  and 
separate  relief,  should  not  be  entitled  to  a 
Judgment  In  his  favor  on  cross-compIalnt. 
provided  the  plaintiff  fails  to  answer  the 
cross-complaint  The  plaintiff  no  doubt  has 
a  right  to  have  a  Judgment  entered  In  the 
main  action,  and  the  trial  court  has  the 
authority  to  enter  such  Judgment  as  may  be 
right  In  the  premises. 

For  the  reasons  above  stated,  a  rehearing 
is   denied. 

STOOKSLAOBR,  C.  J»  and  AILSHIB,  J., 
concur. 


a2  Idaho,  SS6) 
STATE  V.  McGlNNTR 
(Supreme  Court  of  Idaho.    May  31,  1906.) 

1.  Cbiuinai.  Law— Absencb  of  Accusbo  Dxn»- 
INO  Pabt  of  Thtai,. 

While  section  7782,  Rev.  St.  1887,  which 
provides  that:  "If  the  indictment  is  for  a 
felony,  the  defendant  must  be  personally  present 
at  the  trial ;  but  if  for  misdemeanor,  the  trial 
may  be  had  In  the  absence  of  the  defendant," 
Is  mandatory ;  a  brief  temporary,  and  volun- 
tary absence  of  the  defendant  from  the  court- 
room during  the  argument  by  counsel  and  ruling 
bj  the  court  on  a  motion  to  have  the  jur» 
view  the  place  where  the  offense  was  committed, 
is  not  Buch  a  violation  of  the  statute  and  in 
vasion  of  such  a  substantial  right  of  the  ac- 
cused as  will  cause  a  reversal  of  a  Judgment 
of  conviction  which  is  otherwise  regular. 

[Ed.  Note. — For  cases  in  Doint.  see  vol.  14, 
Cent.   Dig.   Criminal   Law.  {   14C6.] 

2.  Same— View   of   Place   of   Cbiub— Pbes- 

ENCE    of    ACCCBED. 

In  a  case  where  the  court  orders  the  Jury 
to  view  the  place  where  it  is  allesed  that  the 
offense  was  committed,  it  is  error  for  the  court 
to  deny  the  defendant  the  right  to  be  present  at 
such  inspection  if  he  requests  in  person  or  by 
counsel  the  privilege  of  being  present. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  {  1474.] 

3.  Same— Case  Criticiseo. 

As  to  whether  or  not  a  defendant  may 
waive  the  right  of  being  present  at  a  view  of 
the  place,  by  the  jury,  quaere.  State  v.  Reed, 
35  Pac.  706,  3  Idaho  (Hnsb.)  754,  criticised,  and 
soundness  of  rule  questioned. 

4.  Homicide— ISviDENCE—StrrFiciENCT. 

Evidence  examined  in  tliis  case,  and  held 
that  it  establishes  such  a  state  of  culpable  and 
crimipal    negligence    or   ceckiessness   and    dis- 
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regard    for   tie    safety    of  human    life    as    to 

support  a  verdict  of  manslaughter. 

5.  Crimirai.  Law  —  Tbial  —  Incompetent 

Statements  of  Witness— Coking  of  Ebrob. 
Certain  incompetent  and  inadmissible  state- 
ments made  by  the  witness  that  are  disallowed 
and  ruled  out  by  the  court,  and  the  jury  is 
admonished  not  to  consider  and  which  are  re- 
peated by  the  witness  and  the  same  action  taken 
thereon  by  the  court,  reviewed  and  held,  that 
although  reprehensible  on  the  part  of  the  wit- 
ness, they  are  not  sufficient  grounds  for  a  re- 
versal of  the  judgment. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart,  Ju^ge. 

Thomas  J.  McGlnnls  was  convicted  of  man- 
slaughter, and  appeals.     Affirmed. 

Appellant  was  prosecuted  on  Information  by 
the  county  attorney,  charged  with  the  crime  of 
manslaughter,  and  was  convicted  as  charged. 
He  moved  for  a  new  trial  and  his  motion 
was  denied,  and  he  thereafter  appealed  from 
the  Judgment  and  order.    Affirmed. 

T.  D.  Cabalan,  Frank  Martin,  and  C.  F. 
Koelsch,  for  appellant.  J.  J.  Guheen,  Att'y. 
Gen.,  Edwin  Snow,  Philip  Hindman,  and 
James  H.  Hawley,  Special  Prosecutor,  for 
the  State. 

AILSHIB,  J.  The  defendant  was  charged 
by  Information  of  the  public  prosecutor  with 
the  crime  of  manslaughter  In  willfully  and 
unlawfully  shooting  one  C.  A.  Packenham,  at 
the  county  of  Ada,  state  of  Idaho,  on  the 
25th  day  of  November,  1903.  The  trial, 
which  took  place  in  February,  1905,  resulted 
In  a  verdict  of  guilty,  and  the  defendant  was 
thereafter  sentenced  to  Imprisonment  in  the 
state  penitentiary  for  a  term  of  six  years. 
This  appeal  is  prosecuted  from  the  judgment, 
nnd  from  an  order  denying  defendant's  motion 
for  a  new  trial.  The  principal  facts  leading 
up  to  and  surrounding  tlie  homicide  are 
briefly  as  follows :  The  defendant  left  Boise 
City  during  the  early  afternoon  of  November 
25,  1903,  with  a  team,  accompanied  by  James 
Kelley  and  Clarence  Still,  and  went  up,  what 
is  commonly  known  as,  the  "Highland  Valley 
Road."  The  three  of  them  were  starting  on 
a  hunthig  trip,  and  the  wagon  was  loaded 
with  camp  outfit,  and  they  all  had  their  guns. 
When  they  reached  a  point  about  three- 
quarters  of  a  mile  beyond  the  Kelley  Hot 
Springs,  and  some  five  or  six  miles  from 
Boise,  while  driving  along  the  road,  the  de- 
fendant, McGlnnls,  remarked  to  his  comiMin- 
ions  that  he  could  hit  a  certain  rock,  jjolut- 
ing  it  out  to  the  left  of  the  road  about  200 
feet  distant.  Kelley  advised  him  to  save 
his  ammunition  as  it  was  too  close  a  shot 
They  drove  on  a  distance  of  1.100  or  1,200  feet 
and  came  to  a  slight  ascent  In  the  road  where 
they  stopped  the  team  to  rest,  and  Still  ap- 
pears to  have  gotten  out  of  the  wagon  to 
fix  something  about  the  harness.  The  defend- 
ant turned  round  in  the  wagon  seat  nnd  re- 
marke<l  to  his  companions,  "I  can  hit  that 
rock  from  here,'*  and  took  aim  and  fired. 


Kelley  says  he  tamed  round  about  the  same 
time  and  saw  dust  rising  on  a  sandy  knoll 
about  500  feet  distant  from  the  point  of 
firing  and  In  line  between  the  point  from 
which  the  defendant  fired  and  the  rock,  and 
at  the  same  time  saw  a  man  fall  in  the  road 
about  200  feet  from  the  rock  at  which  the 
defendant  had  fired.  Kelley  remarked, 
"There  Is  something  wrong  with  that  fellow 
back  there,  he  Is  hurt  or  something;"  to 
which  the  defendant  replied,  "I  guess  not, 
there  is  no  man  back  there."  After  a  few 
words  were  passed  between  them  they 
told  Still  to  get  In  the  wagon  and  they  turn- 
ed and  drove  back  and  found  the  man  lying 
in  the  road  wounded  by  gun  shot.  The  ball 
had  entered  the  neck  Just  above  the  collar 
bone,  and  ranging  backward  and  downward 
had  passed  through  the  lungs  and  lodged  in 
the  third  rib  on  the  right  side.  They  put 
him  in  their  wagon  and  brought  htm  to 
Boise,  where  they  placed  him  in  a  hospital, 
and  where  he  received  medical  treatment 
and  attention  until  the  Ist  day  of  December, 
on  which  date  he  died.  The  defendant  was 
taken  Into  custody  by  the  officers  soon  after 
the  wounded  man  was  placed  in  the  hospital. 
Packenham  made  an  antemortem  statement 
that  was  admitted  In  evidence.  In  which  he 
said:  "Above  the  Kelley  Hot  Springs  on  the 
road  to  Highland  Valley  as  I  was  passing 
along  on  foot,  the  above-named  men  (refer- 
ring to  McGlnnls,  Kelley  and  Still)  appeared 
behind  me  on  the  road  In  a  buggy.  I  made 
a  cut-oGE  and  while  off  the  road  they  passed 
me,  and  after  some  little  distance  I  came 
Into  the  road  behind  them  near  the  Bedell 
house.  They  stopped  near  the  Bedell  houst>. 
and  one  of  them  got  out  and  was  fooling 
around  when  a  shot  wa  s  fired.  I  felt  the  bullet 
strike  me  In  the  throat.  I  began  to  get 
dizzy  and  squatted  down  to  keep  from  falling. 
I  motioned  to  them.  They  stayed  there 
awhile,  and  then  got  Into  the  buggy  and  went 
on  a  piece;  after  awhile  they  turned  and 
came  back  and  stood  around  awhile,  and  then 
they  put  rac  in  the  wagon  and  brought  me  to 
town."  The  state  has  contended  throughout 
the  case  that  the  killing  was  due  to  the 
criminal  negligence  of  the  defendant  or  that 
If  It  was  the  result  of  the  commission  of  a 
lawful  act,  that  the  same  was  done  "without 
due  caution  and  circumspection."  On  the 
other  hand,  the  defendant  claims  that  "Hhe 
deceased  met  his  death  by  accident  and  mis- 
fortune, through  the  unforeseen  deflection  of 
a  bullet,  which  occurred  in  a  manner  which 
could  not  have  been  anticipated  by  any  human 
foresight"  The  two  principal  errors  as- 
signed and  relied  on  are:  (1)  That  the 
trial  was  had  In  part  during  the  absence  of 
the  defendant;  and  (2)  that  the  evidence  is 
insufficient  to  Justify  the  verdict  and  Judg- 
ment. 

It  appears  that  on  the  morning  of  the 
second  day  of  the  trial,  and  before  the  defend- 
ant had  appeared  in  court,  his  counsel  moved 
tlie  court  under  section  7878,  Bev.  St  1887, 
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for  an  order  tftrecthig  the  sheriff  to  take  the 
Jury  to  examine  and  view  the  place  where 
the  offense  waa  alleged  to  hare  been  com- 
mitted. Counsel  for  the  state  consented  and 
agreed  to  this  motion,  and  the  order  was 
immediately  made  by  the  trial  Judge  and  the 
sheriff  was  sworn  to  take  charge  of  the 
Jury  and  keep  them  together  as  required  by 
the  statute,  and  two  competent  persons  were 
appointed  by  the  court  to  show  the  Jury  the 
place  to  be  viewed  by  them.  It  seems  that 
the  defendant  arrived  about  the  time  the  Jury 
were  ready  to  start  for  the  Inspection.  Neith- 
er he  nor  his  counsel  appear  to  have  manifest- 
ed any  desire  that  be  should  accompany  the 
Jury,  nor  was  any  request  made  to  that  effect 
The  defendant  did  not  go,  but  his  counsel,  aa 
well  as  the  counsel  for  the  state,  and  the  trial 
Judge,  did  go,  in  company  with  the  Jury,  sher- 
iff, and  persons  appointed  to  point  out  the 
place.  A  large  number  of  affidavits  have 
been  filed  in  respect  to  the  presence  or  ab- 
sence of  the  defendant  on  this  occasion.  The 
minutes  of  the  court,  standing  alone,  show 
that  the  defendant  was  present  at  all 
times  during  the  trial;  but  we  think  It 
has  been  successfully  shown  by  the  affi- 
davits of  defendant  and  his  counsel,  and 
others,  that  be  was  not  in  fact  present 
In  the  courtroom  when  the  foregoing  pro- 
ceedings were  had.  Section  7782,  Rev.  St 
1887,  provides  that:  "If  the  Indictment  Is 
for  a  felony,  the  defendant  must  be  personal- 
ly present  at  the  trial ;  but  If  for  misdemean- 
or, the  trial  may  be  had  in  the  absence  of  tbe 
defendant"  There  is  an  irreconcilable  con- 
flict amony  the  decisions  and  authorities  as 
to  whether  any  absence  whatever  can  be  per- 
mitted. A  very  respectable  line  of  authorities 
hold  that  a  voluntary  absence  during  the 
argument  or  ruling  on  a  motion  or  demurrer 
is  not  reversible  error.  12  Cyc.  523  to  527, 
and  notes.  There  Is  a  very  learned  and  ex- 
haustive note  on  this  question  to  be  found 
In  connection  with  the  case  of  People  v. 
Thorn  (N.  X.)  CO  N.  B.  947,  42  L.  II.  A.  308, 
where  a  view  and  Inspection  by  the  Jury  In 
the  absence  of  the  defendant  is  considered 
and  the  authorities  digested.  It  Is  clear  to 
na  that  in  the  case  at  bar  the  defendant  was 
not  prejudiced  and  suffered  no  Injury  or 
wrong  on  account  of  bis  absence  from  the 
courtroom  during  the  time  his  counsel  was 
making  the  motion  in  question  and  the  court 
was  passing  on  the  same  and  admonishing 
the  Jury.  The  absence  appears  to  have  been 
wholly  voluntary  and  with  the  knowledge 
of  his  counsel  who  were  present  In  court 
and  representing  htm  In  the  legal  steps  that 
were  taken.  While  we  regard  section  7782, 
supra,  as  mandatory,  still  a  brief,  voluntary 
and  temporary  absence  such  as  Is  shown  here, 
where  it  Is  apparent  that  no  harm  has  been 
done  the  defendant  should  not  cause  a 
reversal  of  a  conviction  otherwise  regular. 
Counsel  for  appellant  Iiave  suggested  upon 
this  appeal  that  it  was  error  for  the  trial 
court  U'  permit  an  examination  and  inspec- 


tion by  tbe  Jmy  of  the  place  where  the  of- 
fense la  charged  to  have  been  committed 
without  having  the  defendant  present  on 
such  examinatlun.  It  does  not  appear,  how- 
ever, from  the  record  that  this  ground  of  er- 
ror was  urged  in  the  trial  court  at  the  time 
of  the  trial  or  on  motion  for  a  new  trial; 
neither  does  it  appear  that  any  request  was 
made  by  counsel  for  the  defendant  or  by  the 
defendant  himself,  that  he  be  present  a1 
such  examination.  On  the  other  hand,  coun- 
sel for  defendant  was  present  at  all  times. 
The  record  does  not  come  to  us  In  such  con- 
dition that  we  would  feel  Justified  in  this 
case  in  face  of  the  decision  on  the  same 
point  in  State  v.  Keed,  3  Idaho  (Hash.)  754, 
35  Pac.  706,  in  passing  upon  tbe  question  as 
to  whether  or  not  It  was  error  to  cause  a  view 
and  inspection  by  the  jury  in  the  absence  of 
tbe  defendant  The  Attorney  General  has 
called  our  attention  to  State  v.  Beed,  supra. 
In  which  this  court  held  that  It  was  not  error 
to  have  a  view  of  tlie  premises  by  the  Jury 
in  the  absence  of  the  defendant  We  have 
very  grave  doubts,  however,  aa  to  the  cor- 
rectness of  that  decision,  and  while  we  are 
not  called  upon  in  this  case  to  either  affirm 
or  overrule  the  doctrine  of  that  case,  we  are 
strongly  Impressed  with  the  fallacy  of  the 
reasoning  on  which  that  line  of  authorities 
is  founded.  The  position  taken  by  the  Attor- 
ne.v  General  In  the  present  case  amounts, 
upon  the  whole,  to  a  quite  conclusive  argu- 
ment against  the  theory  on  which  those  cases 
rest  It  Is  held  by  that  line  of  authorities 
that  an  Inspection  and  examination  of  the 
place  or  premises  where  the  offense  Is  char- 
ged to  have  been  committed,  or  some  mate- 
rial fact  occurred,  Is  "not  a  part  of  the  trial" 
and  does  not  amount  to  "the  taking  of  evi- 
dence in  the  case."  Counsel  for  the  state, 
however.  In  arguing  the  sufficiency  of  the 
evidence  to  support  tbe  verdict  and  Judg- 
ment point  out  tbe  great  importance  of  a 
personal  inspection  of  the  premises  and  sur- 
roundings by  the  Jury  and  the  Impression  the 
same  must  have  formed  on  their  minds  and 
saj-s:  "We  cnnnot  imagine  any  evidence 
tliat  could  lie  given  by  witnesses  upon  a  mat- 
ter of  tills  kind  that  would  be  as  effective 
with  a  Jury  as  such  personal  Inspection  of 
the  premises.  •  •  •  Look  at  this  affair 
in  any  way  we  can,  and  we  must  come  to  the 
conclusion  that  the  suSlciency  of  the  evidence 
cannot  be  decided  simply  by  reading  the  evi- 
dence g^ven  by  tbe  witnesses,  when  the  more 
Important  evidence,  tbe  inspection  of  the 
premises,  was  in  the  hands  of  the  Jnry."  It 
would  be  a  strange  course  of  reasoning  that 
would  hold  an  Inspection  of  the  premises 
evidence  in  the  ease  for  the  purpose  of  weigh- 
ing the  sufHcIency  of  the  evidence  to  support 
the  verdict  and  Jtidgment;  and  on  the  other 
band,  would  contend  and  hold  that  it  is  not 
evidence,  and  not  a  part  of  the  trial,  Init  a 
mere  "aid  to  understand  and  apply  the  evl- 
dence"  when  we  come  to  consider  the  necea- 
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slty  tot  the  presence  of  ttic  defendant  at  erach 
Inspection.  If  It  was  evidence  In  the  one  In- 
stance, It  was  evidence  In  the  other;  If  It  was 
a  part  of  the  trial  In  the  one  case,  It  was  a 
part  of  the  trial  in  the  other,  and  all  the  in- 
genious theories  tliat  courts  and  counsel  have 
drawn  from  time  to  time  cannot  change  this 
palpable  fact.  We  have  no  doubt  of  the  right 
of  a  defendant  to  be  present  at  such  an  ex- 
amination and  inspection  in  any  and  every 
case  where  he  requests  that  privilege.  We 
are  not  prepared,  however,  to  say  that  he 
may  not  waive  such  right  and  privilege. 
Another  thing  which  might  enter  Into  the 
consideration  of  such  a  au^stlon  Is  as  to 
whether  or  not  the  defendant  was  In  custody 
of  the  officer  at  the  time  of  the  trial.  That 
fact  does  not  appear  In  this  case.  We  are 
not  Informed  by  the  record  whether  the  de- 
fendant was  on  bail  and  permitted  to  come 
and  go  at  pleasure,  or  whether  he  was  in  cus- 
tody of  the  officer  and  taken  back  and  forth 
to  the  Jail  during  the  recesses  of  the  court. 

The  other  principal  contention  made  by 
counsel  for  defendant  on  this  appeal  is  that 
the  evidence  in  the  case  fails  to  show  the  de- 
fendant guilty  of  any  offense  whatever  in 
connection  with  this  homicide.  We  have  ex- 
amined the  record  and  the  various  exhibits 
very  minutely  and  carefully,  and  it  seems  to 
us  that  it  has  been  quite  clearly  established 
that  the  defendant  failed  to  exercise  that 
care  and  consideration  which  the  law  re- 
quires when  he  was  firing  a  deadly  weapon 
along  the  public  highway  In  the  manner  and 
under  the  circumstances  shown  In  this  case. 
While  he  testifies  that  he  did  not  see  any  per- 
son in  the  direction  in  which  he  fired,  still 
the  physical  facts  and  conditions  that  sur- 
rounded him,  the  nearness  of  Fackenham 
to  the  object  at  which  defendant  claims  he 
fired,  the  level  and  open  nature  of  the 
grounds  Intervening  and  surrounding,  are  all 
silent,  but  very  forceful  evidence  In  contra- 
diction of  his  story.  The  fact  that  defend- 
ant on  the  public  highway  fired  a  shot  from 
a  gun  of  carrying  power  of  more  than  a  mile 
at  an  object  some  1,200  feet  distant  and  It- 
self only  200  feet  from  the  highway,  was  an 
act  of  carelessness  which  becomes  culpable 
where  it  results  In  the  death  of  one  travel- 
ing orderly  and  peacefully  along  on  that  same 
highway. 

The  only  other  assignment  of  error  we 
deem  it  necessary  to  consider  In  this  case 
is  that  urged  against  certain  statements  made 
by  the  witness  Packeubam,  a  brother  of  the 
deceased.  It  appears  that  he  was  with  the 
wounded  man  almost  continuously  from  soon 
after  he  was  taken  to  the  hospital  until  his 
death,  and  in  testifying  concerning  the  sick- 
ness and  death  of  his  brother,  said:  "He 
[referring  to  the  deceased]  said  to  me,  'Ches- 
ter, they  have  done  me  up  this  time.'  "  This 
statement  by  the  witness  was  objected  to 
and  the  objection  was  sustained,  and  the 
court  instructed  the  jury  to  disregard  it. 


(Idaho 

—  .-^ 
Further  on  in  the  witness*  testimony  he  said: 
"A  little  later  In  the  evening  and  after  he 
was  put  In  his  room,  he  said  to  me,  'Chester, 
what  did  those  drunken  fools  want  to  kill  me 
for.' "  The  court  ordered  this  stricken  from 
the  evidence,  and  Instructed  the  Jury  to  dis- 
regard it.  It  seems  that  in  the  course  of  the 
witness'  testimony  he  repeated  these  state- 
ments one  or  more  times,  and  the  court  as 
often  warned  him  against  making  them,  and 
admonished  the  Jury  to  disregard  them.  The 
appellant  complains  of  these  statements 
as  prejudicial,  and  cites  in  support  thereof 
State  V.  Irwin,  9  Idaho,  35,  71  Pae.  fiOS,  GO 
L.  R.  A.  71G.  While  it  would  not  have  been 
out  of  place  to  have  punished  the  witness 
tf  it  appeared  to  the  trial  Judge  that  he  re- 
peated such  statements  intentionally  and 
maliciously,  still  we  do  not  think  they  prej- 
udiced the  defendant's  case  where  the  trial 
court  was  repeatedly  admonishing  the  jury 
against  considering  such  statements,  and  at 
the  same  time  was  cautioning  the  witness 
against  repeating  them.  They  are  not  of 
such  a  damaging  character  as  to  materially 
prejudice  intelligent  and  fair-minded  Jurors 
against  the  accused.  They  do  not  fall  with- 
in the  rule  announced  in  State  v.  Irwin,  and 
do  not  constitute  a  ground  of  reversal. 

We  have  examined  the  other  assignments 
of  error  made  by  appellant,  and  find  nothing 
in  them  that  constitutes  a  cause  of  reversal 
or  appears  to  require  our  further  consider- 
ation here.  The  Judgment  should  be  affirmed, 
and  It  is  so  ordered. 

STOCKSI^AGER,  C.  J.,  concurs.  SCLLI- 
VAN,  J.,  concurs  In  the  conclusiou  reached. 


FLEAHNG  v.  BAKER  et  al. 
(Supreme    Court    of    Idaho.      June    4,    1906.) 

1.  Frauds,  Statute  of— Sale  of  Land— Pa- 
BOL  Contract— I'abt  Pkbpobh.va'ce. 

B.  and  W.  entered  into  a  contract  to  make 
a  certain  lane  or  highway  the  boundary  be- 
tween their  lands,  Hnd  each  took  possession 
of  the  lands  falling  to  him  under  their  agree- 
ment and  inclosed  and  exercised  acts  of  owner- 
ship over  it  for  more  than  15  years,  and  B. 
expended  considerable  money  in  preparing  the 
tract  falling  to  him  for  cultivation,  and  erected 
buildings  thereon,  and  leased  a  portion  thereof 
to  others,  wlio  erected  valuable  buildings  and 
other  structures  thereon  without  .objection  or 
protest  from  W.,  and  W.  died  before  deeds 
passed  between  them.  Held,  under  those  facts, 
that  said  agreement  does  not  come  within  the 
statute  of  frauds  in  regard  to  oral  sales  or 
transfers  of  real  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  {  291.] 

2.  Same. 

The  part  performance  of  said  contract 
brings  it  within  the  provisions  of  section  OUUS 
of  the  Revised  Statutes  of  1SS7,  and  takes  it 
out  of  the  statute  of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds.  Statute  of,  {  291.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Lemhi  County; 
James  M.  Stevens,  Judge. 
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Action  by  Julia  Fleming  against  WllUam 
R.  Baker  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

John  C.  Sinclair  and  Jno.  H.  Padgham,  for 
appellant  H.  6.  Redwine  and  F.  J.  Cowen. 
for  respondents. 

SULLIVAN,  J.  This  is  an  action  to  quiet 
title  to  8.4  acres  of  laud  situated  in  the  S.  % 
of  the  N.  E.  14  of  section  4,  township  20  N., 
of  range  23,  in  Leuihl  county.  Respondents 
answered  separately,  each  pleading  four 
separate  defenses:  (1)  A  denial  of  the  al- 
legations of  the  complaint.  (2)  The  establish- 
uient  of  the  boundary  line  by  verbal  agree- 
ment. (3)  That  iu  the  year  1887  a  mutual 
understanding  was  had  between  the  defend- 
ants Baker  and  the  predecessor  in  Interest 
of  plaintiflT;  that,  as  soon  as  patents  were 
issued  by  the  TTnltod  States  to  the  respective 
claimants  for  their  several  tracts  of  land, 
It  would  be  to  their  mutual  benefit  to 
enter  into  a  contract  to  exchange  certain 
parts  of  their  laud,  making  a  certain  road  or 
highway  the  boundary,  and  Baker  to  con- 
vey to  the  said  Wltlilngton  a  tract  containing 
2.8  acres,  and  Withington  to  convey  to  Baker 
8.4  acres  of  land,  and  a  contract  was  entered 
into  to  thot  effect  in  the  year  1890.  (4)  Ad- 
verse possession  under  claim  of  title.  The 
prayer  of  the  defendants  is  that  the  plaintiff 
be  enjoined  from  setting  up  title  and  that 
defendant  Baker  be  decreed  to  be  the  owner 
of  said  8.4  acres  of  land.  Respondent  Bag- 
ley's  answer  shows  that  he  Is  holding  as  ten- 
ant of  respondent  Baker.  Trial  was  had  be- 
fore the  court  without  a  jury,  and  findings 
and  Judgment  made  and  entered  against  the 
plaintiff.  A  motion  for  a  new  trial  was  over- 
ruled. The  Insufficiency  of  tlie  evidence  to 
support  the  fludiugH  of  fact  is  assigned  as 
error. 

The  following,  among  other  facts,  are 
clearly  established  by  the  evidence:  That 
one  L.  P.  Withington.  now  deceased,  was  the 
husband  and  preilecessor  In  interest  of  the 
appellant,  Julia  Fleming,  and  the  respondent 
Baker  occupied  adjoining  lands  for  30  years, 
which  land  was  held  by  them  several  years 
prior  to  the  extension  of  the  government 
survey  over  them.  Thereafter  Withington 
entered  the  N.  E.  %  and  the  N.  %  of  the 
S.  E.  Vi  of  section  4,  township  20,  range  23, 
In  Lemhi  county,  ns  a  deport  claim,  and  ob- 
tained a  patent  therefor  from  the  Unlt-ed 
States  on  August  18,  1800.  Tlie  8.4  acres  of 
land  In  dispute  is  a  part  of  the  land  entered 
by  Withington.  Said  Withington  died  In 
1902,  Intestate,  leaving  as  his  heirs  the  ap- 
pellant and  several  children,  all  of  whom 
have  conveyed  their  interests  to  the  appel- 
lant and  she  is  now  tlie  owner  thereof.  Re- 
spondent Baker  entered  adjoining  land  and 
received  n  patent  from  the  United  States  to 
the  same  on  February  12,  1887.  In  the  year 
of  1884  or  188."(  an  understanding  was  had 
between  said  Withington  and  Baker  that  a 


stage  road  and  a  lane  which  ran  across  said 
lands  should  be  their  dividing  line  when 
they  received  their  patents  from  the  United 
States,  and  that  when  they  received  their 
patents  from  the  United  States  the  respond- 
ent Baker  would  deed  to  said  Withington 
all  the  land  included  In  bis  said  patent  which 
lay  south  of  said  road,  while  said  Withing- 
ton would  deed  to  Baker  all  of  the  land  in- 
cluded in  his  patent  that  lay  north  of  said 
road.  And  it  was  understood  between  them 
that  the  stage  road  and  lane  should  be  the 
boundary  line  between  their  respective 
lands.  Such  an  agreement  was  orally  en- 
tered into  in  1890.  In  1884  the  8.4  acres  in 
controversy  was  In  a  very  rough  and  uneven 
condition,  requiring  considerable  work  to 
prepare  it  for  cultivation,  while  the  2.8-acre 
tract  of  the  Baker  land,  lying  north  of  said 
road,  was  in  a  good  state  of  cultivation  and 
had  been  cultivated  for  several  years  prior 
thereto;  that  during  all  the  time  these  parties 
resided  there  they  occupied  and  possessed 
said  two  tracts  of  land  as  per  the  terms  of 
said  agreement.  Said  tract  of  8.4  acres  was 
inclosed  in  a  large  field  owned  by  Baker,  and 
the  2.8-acre  tract  was  in  a  large  field  owned 
by  Withington,  each  exercising  the  acts  of 
ownership  and  having  possession  of  the  said 
tracts  according  to  said  agreement.  Said 
agreement  to  make  said  road  the  dividing  line 
was  recognized  by  said  parties  up  to  the  time 
of  Wlthlngton's  death,  but  no  deeds  or  muni- 
ments of  title  were  passed  between  them. 
Said  Withington  made  no  claim  to  that  part 
of  his  tract  of  land  on  the  north  side  of  said 
road  and  Inclosed  by  Baker;  and  Baker 
made  no  claim  to  that  part  of  his  land  .south 
of  said  road,  claimed  by  Withington.  After 
Baker  took  possession  of  said  8.4-acre  tract, 
he  removed  the  rocks  and  ridges  therefrom, 
and  placed  the  same  in  cultivation,  and  con- 
structed a  building  thereon  of  the  value  of 
$200,  and  leased  a  part  of  same  to  respond- 
ent Bagley,  who  has  erected  a  storeroom 
thereon  of  the  value  of  $700;  and  otiier 
parties  have  built  a  hotel,  saloon,  bam.  cel- 
lar, loeliouse,  and  hay  corral  upon  said  laud. 
The  first  claim  made  to  this  land,  after  snl;l 
agreement  was  entered  Into  by  Withington 
and  Baker,  was  made  after  the  death  of 
Withington  and  after  the  marriage  of  his 
widow,  the  appellont,  to  another  man. 

It  clearly  appears,  from  the  evidence  in 
the  case,  that  a  part  performance  of  said 
oral  agreement  In  regard  to  making  the  stage 
road  the  dividing  line  between  said  tracts 
of  land,  was  carried  out,  and  In  fact  a  com- 
plete performance  of  that  contract,  except- 
ing the  passing  of  deeds  between  the  parties. 
For  nearly  20  years  the  said  agreement  has 
been  recognized  and  acted  upon.  Said  8.4 
acres  of  land  was  taken  possession  of  by  the 
respondent  Baker,  who  placed  It  In  a  good 
state  of  cultivation,  and  Improvements  In 
the  way  of  building,  etc..  have  been  placed 
thereon,  of  the  value  of  many  hnndrefia  of 
dollars,    and,  so   far   as   appears   from    the 
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t«cord,  with  the  knowledge  and  consent  of 
said  Wlthlngton  and  bis  succefiscr.  It  cer- 
tainly would  not  be  just  and  equitable  to 
allow  the  appellant  at  this  late  day,  under 
the  facts  of  this  case,  to  obtain  a  Judgment 
as  prayed  for  In  her  complaint.  It  clearly 
appears  that  the  complete  performance  of 
said  agreement  was  bad  between  the  parties, 
except  the  passing  of  deeds,  and  that  clearly 
brings  this  case  within  the  provisions  of 
section  COOS  of  the  Revised  Statutes  of  18S7, 
which  is  as  follows:  "The  preceding  sec- 
tion must  not  be  construed  to  affect  the 
power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament, 
nor  to  prevent  any  trust  from  arising  or 
being  extinguished  by  Implication  or  opera- 
tion of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of 
an  agreement.  In  case  of  part  performance 
thereof."  By  reason  of  the  part  performance 
of  said  contract,  it  does  not  come  within  the 
statute  of  frauds  prohibiting  oral  sales  of 
real  estate. 

We  have  examined  the  other  errors  as- 
signed and  find  no  merit  In  them. 

The  Judgment  Is  affirmed,  with  cost  in 
favor  of  the  respondents. 

STOCKSLAGER,  C.  J.,  and  AILSHIE,  J., 
concur. 


SrOTSWOOD  et  al.  v.  MORRIS  et  al. 
(Supreme  Court  of  Idaho.     June  13,  1906.) 

1.  Joint  Stock  Comp.^nies— Legality  of  Or- 
ganization. 

T'micr  the  provisions  of  spctions  2  and  10, 
art.  11.  of  the  Constitution  of  Idaho,  an  unin- 
<!On>orated  association  or  joint  Btoclt  company 
may  be  formed  by  individuals  for  the  purchase 
of  a  single  tract  of  real  estate,  the  title  to 
which  may  be  taken  in  a  trustee,  and  tlie  articles 
of  agreement  of  the  association  may  provide  timt 
the  death  of  a  shareholder  shall  not  result 
in  the  dissolution  of  the  association,  and  may 
so  limit  the  liability  of  the  asso<-iation.  and 
may  provide  that  either  or  any  of  the  oiScers 
or  shareholders  shall  not  sell  or  dispose  of  any 
of  tlie  property  of  the  association  without 
the  concurrence  of  the  shareholders. 

2.  S.\MB— Powers  of  Corporations. 

Said  association  does  not  have  or  exercise 
any  ot  the  powers  or  privileges  of  corporations 
not  possessed  by  individuals  or  partnerships, 
.'t.  Corporations— Organization. 

To  legally  possess  or  exerci.se  powers  or 
privileges  of  corporations  requires  a  sovereign 
grant. 

(Ed.  Note. — For  cases  in  point,  see  vol.   12, 
Cent.  Dig.  Corporations,  S§  11,  1.] 

4.  Joixt  Stock  Companies— I'owers. 

Under  the  common  law.  ^oint  stock  compan- 
ies are  legal  and  are  not  prohibited  by  the  Consti- 
tution and  statutes  of  this  state,  provide<l  they 
do  not  have  or  exercise  any  of  the  powers  or 
jtrivileges  of  corjJorations  not  possessed  by  in- 
dividuals or  partnei-ships. 

5.  Same— Statutory  Pbovisions. 

As  the  Constitution  of  Idaho  and  the  stat- 
utes of  the  state  do  not  prohibit  the  organiza- 
tion of  joint  stock  associations  having  trans- 
t'erahle  stoi-k.  and  which  do  not  usurp  the 
functions  of  a  corporation  nor  exercise  any  of 


the  powers  or  privileges  of  corporations  not 
possessed  by  inaividuals  or  partnerships,  the 
common-law  rule  as  to  their  legality  prevails 
in  this  state. 

6.  Same— Dissolution— Death  of  Meubebs. 

In  the  organization  of  said  association  there 
is  the  absence  of  the  delectus  persome,  which 
characterizes  ordinary  partnerships  from  cor- 
porations; and  the  death  of  one  of  its  mem- 
bers or  the  sale  of  the  interest  of  one  of  the 
shareholders  does  not  dissolve  it. 

7.  Same— .\gency  of  Members. 

The  limitation  of  the  agency  of  the  mem- 
bers of  the  association  is  an  incident  of  such 
associations,  under  the  common  law,  resulting 
from  the  lack  of  the  right  of  delectus  personte, 
and  not  an  incident  of  the  corporation  not 
possessed  by  a  partnership. 

8.  Same— Nature  op  Organizatioiv. 

Such  an  association  is  a  partnership,  but 
not  a  general  partnership  wherein  one  of  the 
partners  has  plenary  power  to  sell  and  other- 
wise dispose  of  the  property  of  the  as.sooiatiou 
or  create  indebtedness  beyond  that  provided  for 
in  the  articles  of  association. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Joint  Stock  Companies,  |  1.] 

9.  Same. 

While  some  of  the  T>Tinciplc8  of  partner- 
ship may  apply  to  such  associations,  they  can- 
not, from  the  very  nature  of  the  organisation 
thereof,  be  entirely  controlled  by  the  legal  rules 
and  principles  that  control  ordinary  partner- 
ships. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Joint-Stock  Companies,  S  1.] 

10.  Same— Al-tkobity  of  Officers. 

Held,  under  said  articles  of  incorporation, 
the  vice  president  or  secretary  have  no  author- 
ity to  list  the  association's  real  estate  with 
respondents'  for  sale. 

11.  Same— Evidence. 

Held,  that  the  respondents  failed  to  show 
that  the  shareholders  of  said  association  ever 
autliorized  the  vice  president  or  secretary  to 
list  said  real  estate  for  sale  with  the  respond- 
ents' or  ratified  the  same. 

12.  Brokers  —  Procobino     Pubchaseb    fob 
Lanb— Evidence, 

Held,  under  the  evidence,  that  respondents 
did  not  procure  a  purchaser  for  said  land. 
Ailshie,  .T..  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  A.  T.  Spotswood  and  others 
against  J.  B.  Morris,  as  administrator,  and 
others.  From  a  judgment  for  plalntlfCs,  de- 
fendants appeal.    Reversed  aud  remanded. 

James  E.  Babb  and  Daniel  Needbam,  for 
appellants.    I.  N.  Smith,  for  respondents. 

SULLIVAN,  J.  This  is  an  action  to  re- 
cover $2,.350,  and  interest,  for  commission  as 
real  estate  brokers,  for  the  sale  of  certain 
land  sltuatetl  in  Idaho  county.  The  suffi- 
ciency of  the  complaint  was  sustained  by 
this  court  on  a  former  appeal  (77  Pac.  216). 
After  filing  the  remittitur  In  the  court  be- 
low, the  administrator  and  administratrix 
of  the  Benjamin  F.  Morris  estjite  answered, 
as  did  also  the  defendants,  John  P.  Vollmer 
and  Robert  Schleicher.  The  other  defend- 
ants were  not  served  with  summons  and  did 
not  appear  In  the  action. 

It  is  alleged,  among  other  things,  in  the 
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complaint,  that  the  appellants  were  copart- 
ners engaged  In  general  real  estate  brokerage 
and  commission  business  at  the  town  of 
Moscow,  Latah  county,  and  were  engaged, 
among  other  things,  in  procuring  purchasers 
for  lands  belonging  to  third  persons,  and 
buying  and  selling  real  estate  for  others; 
that  Benjamin  F.  Morris  was  a  resident  and 
Inhabitant  of  Iiewiston,  Idaho,  and  that  on 
the  4tb  day  of  June,  1902,  he  died  intestate, 
leaving  surriving  him  certain  heirs,  and  that 
the  said  J.  B.  Morris  and  Harry  F.  Morris 
were  duly  appointed  administrator  and  ad- 
ministratrix of  the  estate  of  said  deceased; 
that  during  the  lifetime  of  said  Morris,  in 
the  year  1805,  he  and  the  defendants,  Dern- 
ham,  Kauffman,  VoUmer,  Schleicher,  and 
Scott,  associated  themselves  together  by  an 
Instrument  In  writing,  dated  September  18, 
1805,  in  a  syndicate,  to  purchase  of  and  from 
said  Morris,  now  deceased,  certain  real  es- 
tate, describing  it,  consisting  of  2,720.80 
acres  of  land,  situated  in  Idaho  county,  for 
the  purpose  of  reselling  the  same  and  divid- 
ing the  profits  thereof,  in  which  syndicate 
each  of  said  persons,  except  said  Morris, 
deceased,  acquired  and  was  the  owner  of 
and  entitled  to  a  one-eighth  part  of  said 
land  and  the  profits  thereof,  and  that  said 
Morris,  deceased,  acquired  in  said  associa- 
tion a  three-eighth  Interest  and  was  en- 
titled to  three-eighth  of  the  profits  thereof; 
that  by  said  articles  of  agreement  the  said 
Morris,  now  deceased,  was  required  to,  and 
did,  deed  in  trust  for  said  syndicate  said 
lands  to  the  said  Robert  Schleicher,  and 
that,  by  the  terms  of  said  articles  to  facili- 
tate the  accomplishment  and  puriwse  of  said 
syndicate,  the  said  Schleicher  was  appointed 
secretary  of  said  association  under  the  fol- 
lowing agreement,  which  was  signed  by  each 
of  said  defendants: 

"This  Instrument  made  this  18th  day  of 
September,  1895,  Wltnesscth,  that  whereas, 
Benjamin  F.  Morris  was  the  owner  of  the 
following  lands  in  Idaho  county,  Idaho,  to- 
wit:  [Here  follows  a  description  of  said 
2,720.80  acres]  »  •  •  And  he  agreed  with 
the  following  persons,  to  wit:  Henry  Dern- 
ham  and  AViUlam  Kauffman,  of  Moscow, 
Idaho.  John  P.  Vollmer  and  Robert  Schleich- 
er, of  Lewlston,  Idaho,  and  Wallace  Scott, 
of  Mt.  Idaho,  Idaho,  to  Join  them  in  a 
syndicate  to  purchase  said  lands  of  him  and 
resell  the  same  and  divide  the  profits  thereof. 
In  which  syndicate  each  of  snld  persons 
should  take  and  pay  for  a  one-elshth  share 
and  be  the  owner  of  and  entitled  to  a  like 
portion  of  the  profits  thereof,  and  said  Ben- 
jamin F.  Morris  should  take  and  pay  for  a 
three-eighth  share,  and  be  the  owner  of  and 
entitled  to  a  like  portion  of  the  profits  there- 
of. ♦  *  •  And  whereas,  said  Benjamin 
F.  Morris  has  by  deed  of  even  date  herewith 
conveyed  to  Robert  Schleicher  in  trust  for 
this  syndicate  according  to  these  articles  of 
agreement  said  2,720.80  acres,  all  except  the 


160  acres  last  above  described,  subject  to  a 
mortgage  on  which  there  is  due  of  principal 
nine  thousand  dollars  besides  interest,  and  to 
the  payment  by  the  syndicate,  Including  Ben- 
jamin F.  Morris,  of  4,320.00  dollars  of  the 
purchase  money,  with  Interest  thereon  from 
the  1st  day  of  May,  1805,  at  the  rate  of  10 
per  centum  per  annum  until  paid:  Now 
therefore,  in  order  to  facilitate  the  accom- 
plishment of  the  purposes  of  said  syndicate, 
we,  the  said  parties,  hereby  organize  our- 
selves into  an  association  and  agree  as  fol- 
lows: (1)  That  the  name  of  said  association 
shall  be  the  Denver  Townslte  C!ompany,  and 
the  principal  ofilce  of  said  association  shall 
be  at  Lewlston,  Idaho.  (2)  That  the  members 
of  the  association  and  their  executors,  admin- 
istrators, heirs  and  assigns,  shall,  in  propor- 
tion to  their  Interests  therein,  pay  the  obliga- 
tions thereof,  and  share  in  the  profits  thereof. 
(3)  That  the  title  to  said  lands  Is  to  be  sub- 
ject to  all  the  terms  and  provisions,  powers 
and  trusts  of  these  articles  of  agreement  and 
the  amendments  and  alterations  thereof 
which  may  be  made  from  time  to  time.  (4) 
That  this  association  shall  not  be  dissolved 
or  any  of  the  powers  herein  given,  or  which 
may  be  given,  be  revoked  by  any  transfer  at 
any  time  of  the  Interest  of  any  member 
thereof,  or  any  part  thereof,  whether  by  act 
of  the  party  or  by  operation  of  law,  or  by 
the  death  of  any  member  or  members  there- 
of, or  their  successor  or  successors  at  any 
time.  (5)  That  In  order  to  maintain  and 
continue  this  association,  no  member  or  mem- 
bers, or  successor  or  successors  thereof  shall 
for  five  years  from  date  hereof  have  any 
right  or  partition  of  said  lands  or  any  of 
them,  but  shall  have  such  right  thereafter. 
These  articles  of  agreement  shall  be  l>indlng 
upon  the  parties,  their  assigns  whether  by 
act  of  party  or  operation  of  law,  and  their 
heirs,  devisees,  executors  and  administrators. 
(C)  The  Interests  of  the  members  of  this 
association  in  the  property  thereof  shall  be 
represented  by  eight  certificates  which  shall 
be  and  are  hereby  agreed  to  be  personal 
property.  The  members  have  only  a  right 
to  the  avails  or  proceeds  of  said  property, 
the  title  thereto  both  legal  and  equitable 
remaining  and  being  In  said  trustee,  his 
successor  or  successors  In  trust.  [Here  fol- 
lows a  form  of  a  shareholder's  certificate.] 
•  •  •  (8)  The  certificate  of  shares  in, 
and  Intercuts  of  members  of  this  association 
In,  Its  propei'ty  can  only  be  transferred  in  the 
manner  proscribed  in  the  form  of  certificate 
last  above  set  forth,  and  not  then  unless  all 
obligations  of  the  assignor  to  the  association 
are  paid.  No  transfer  shall  be  made  for  five 
days  immediately  before  a  meeting  of  the 
shareholders,  or  for  five  days  Immediately 
before  the  time  when  a  dividend  Is  payable. 
(0)  That  the  annual  meeting  of  the  share- 
holders shall  be  held  In  Lewlston,  Idaho, 
at  the  oflice  of  First  National  Bank,  of 
Lewlston,  Idaho,  on  the  second  Tuesday  of 
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May  each  year,  at  2  o'clock,  p.  m-  That  no  i 
meetlug  of  sharebolders  shall  be  competent 
to  transact  business  unless  a  majority  In 
Interest  of  the  shareholders  shall  be  rei)re- 
sented,  but  less  than  a  majority  may  adjourn 
from  daj'  to  day  or  until  such  time  as  may 
be  deemed  proper.  That  at  such  annual 
meeting  a  president,  vice  president  and 
secretary  for  the  ensuing  year  shall  be 
elected  by  ballot,  to  serve  one  year,  until 
their  successors  are  elected  and  qualified. 
Special  meetings  of  the  shareholders  may  be 
called  by  any  three  shareholders  by  notice 
in  writing,  by  mail  or  otherwise,  to  meet  at 
Lewlston,  Idaho,  at  the  office  of  the  First 
National  Bank  of  Lewiston,  Idaho,  at  an 
hour  to  be  designated  in  the  notice,  such 
notice  to  be  mailed  or  served  not  less  than 
five  days  prior  to  date  of  meeting.  When 
all  shareholders  assemble  and  so  agree, 
either  In  person  or  by  proxy  appointed  In 
writing,  a  special  meeting  may  be  held  with- 
out any  notice.  That  at  all  meetings  of  the 
shareholders  each  shareholder  shall  be  en- 
titled to  cast  one  vote  for  each  certificate 
held  by  him.  He  may  vote  In  person  or  by 
proxy  appointed  in  writing.  The  president 
or  presiding  officer  may  vote  his  own  share 
or  shares,  but  shall  not  have  power  In  addi- 
tion as  presiding  officer  to  decide  a  tie  vote. 
The  secretary  shall  keep  a  record  of  each 
meeting.  (10)  That  a  majority  In  Interest 
of  tlie  sliareholders  of  this  association,  at 
any  meeting  thereof,  shall  have  as  full  and 
ample  power  and  authority  to  do  or  authorize 
to  be  done  any  and  everything  of  every 
nature  whatsoever,  as  an  Individual  owner 
of  said  lands  In  fee  simple  would  have,  pro- 
vided only  that  they  cannot  issue  or  autiior- 
Ize  the  issue  of  any  negotiable  Instruments 
or  borrow  money,  except  to  ren..  or  extend 
or  take  up  or  pay  off  a  mortgage  or  vendor's 
lien  on  said  lands  or  some  part  thereof. 
That  the  only  other  manner  In  which  they 
can  raise  money  (except  from  Income  or 
sale  of  property)  Is  by  levy  of  assessments 
as  hereinafter  provided,  upon  the  share- 
holders. That  nothing  except  the  consent  of 
all  tlie  shareholders  shall  authorize  the 
creation  of  any  personal  liability  against  the 
shareholders,  and  all  contracts  entered  into 
shall  be  limited  to  creating  a  liability  against 
the  property  of  the  association.  (11)  The 
officers  of  this  association  shall  consist  of  a 
president,  vice  president  and  secretary,  who 
sliall  be  elected  by  the  sharehoklprs  and 
shall  perform  the  duties  usually  appertaining 
to  their  respective  officers,  except  that  the 
secretary  shall  perform  also  the  duties  usu- 
ally apiiertnining  to  the  office  of  treasurer. 
They  shall  hold  office  for  one  year  and  until 
their  successors  are  elected  and  qualified. 
•  »  •  Xo  person  shall  hold  any  of  those 
offices  unless  lie  be  a  shareholder,  and  a 
transfer  of  his  share  as  provided  in  these 
articles  of  agreement  shall  operate  as  a 
resignation  by  him.    *    •   •    (12)  The  secre- 


tary of  this  association  Is  hereby  required, 
authorized  and  empowered  to  sell,  contract 
for  sale  of  and  convey,  by  such  form  of 
conveyance  as  he  may  deem  best,  all  or  any 
part  of  the  lands  or  lots  or  blocks  containe<l 
in  the  2,720.80  acrc^  above  described  for 
such  price  or  prices,  and  upon  such  terms,  ac 
public  or  private  sale,  as  he  may  deem  best 
subject  to  the  directions  of  the  shareholders, 
and  no  purchaser  need  sec  to  the  application 
of  the  purchase  money  or  to  any  such  direc- 
tions of  the  sbareholdera,  or  to  the  qualifica- 
tions of  tbe  secretary  as  such  officer.  He 
shall  have  these  articles  of  agreement  and 
said  deed  to  him  recorded  in  Idaho  count}-. 
The  secretary  shall  also  have  power  to  sell 
all  products  which  may  be  received  from  any 
of  said  lauds  when  and  for  such  prices  and 
on  such  terms  as  he  may  deem  best.  He 
may,  out  of  any  money  in  his  hands  as  secre- 
tary or  treasurer,  pay  the  taxes  on  said 
lands,  insurance  premiums  on  any  property 
of  the  association,  or  any  property  on  which 
it  may  have  an  iucmubrauce,  and  interest 
on  any  Incumbrance  or  Incumbrances  on  said 
lands  or  any  part  thereof,  also  all  necessary 
repairs  at  the  wells  or  of  fences  or  other 
property  on  said  lands,  and  all  expenses 
incident  to  construction  of  fences  made  nec-es- 
sary  by  any  changes  In  roads.  He  may  take 
any  action  be  may  deem  most  for  the  interest 
of  the  association  In  the  matter  of  any 
actions  or  proceedings  of  the  county  com- 
missioners concerning  roads.  The  secretary 
shall  incur  no  obligations  which  shall  alto- 
gether exceed  five  hundred  dollars  without 
additional  authority.  He  may  deposit  any 
money  on  hand  in  his  name  as  treasurer  of 
Denver  Townsite  Company  in  any  National 
Bank  and  che<!k  out  the  same.  He  may 
procure  such  record  books  and  stationery  and 
Wanks,  from  time  to  time,  as  may  be  neces- 
sary. He  shall  keep  an  account  and  record 
of  the  affairs  of  the  company  and  render  ac- 
counts and  reports  at  tiie  annual  meetings 
and  record  the  same  In  the  record  book  of 
such  meetings,  and  whenever  requested  by 
vote  at  any  meeting  render  accounts  and  pay 
over  any  money  due  the  Denver  Townsite 
Company." 

It  Is  also  alleged  that  the  said  Deruham, 
about  the  year  It'OS,  removed  out  of  the 
state  of  Idaho,  and  since  that  time  has  been 
a  nonresident;  that  about  the  month  of 
May,  li)02,  said  defendants  acting  by  and 
through  their  vice  president,  Benjamin  F. 
Morris,  and  acting  by  and  through  their  sec- 
retary, Robert  Schleicher,  listed  with  the 
plaintiffs  the  said  lands  and  premises  for 
sale  and  employed  plaintiffs  to  procure  a 
purchaser  for  said  lauds  at  a  sum  sufficient 
to  pay  the  plaintiffs  5  per  cent,  commission 
and  net  the  defendants  $17.50  per  acre,  re- 
serving to  defendants  the  crops  thereon  for 
the  year  1002,  and  that  plaintiffs  acceptwl 
said  eni[iloynient  and  entered  upon  the  dis- 
charge of  their  duties  thereunder  immediate- 
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ly,  and  attempted  to  and  did  procure  a 
purchaser  for  said  lands  who  was  ready, 
willing,  and  able  to  purchase  the  same  and 
I)ay  therefor,  aud  introduced  said  purchas- 
er to  the  defendants  through  their  vk-e 
president;  that  thereafter,  while  plaintiffs 
were  still  negotiating  with  said  purchaser 
for  the  sale  of  said  lands  on  the  terms 
above  stated,  the  defendants  concluded 
and  perfected  a  sale  of  said  lands  to  said 
purchaser  so  procured  by  plaintiffs,  and 
sold  the  same  to  said  purchaser  for  the  sum 
of  $47,000  on  August  15,  1902,  the  same  being 
a  smaller  sum  than  the  sum  for  which  the 
defendants  had  listed  the  said  lands  with  the 
defendants.  It  is  furtlier  alleged  that  plain- 
tiffs presented  their  said  claim  for  the  sum 
of  $2,350,  with  Interest  thereon,  to  the  said 
administrator  and  administratrix  of  the  es- 
tate of  said  Morris,  deceased;  that  said  claim 
has  not  been  allowed  by  them;  that  said  de- 
fendants have  fulled  and  refused  to  pay 
plaintiffs  5  per  cent,  commission  on  the  said 
sum  of  $47,000,  and  by  way  of  alleging  the 
same  cause  of  action  In  a  different  form, 
and  as  a  second  count  In  said  complaint, 
the  plaintiffs  reiterate,  by  way  of  reference, 
the  first  nine  paragraphs  of  their  first  cause 
of  action  and  allege  their  claim  as  upon  a 
quantum  meruit,  alleging  that  the  services 
so  rendered  for  the  defendants  were  reason- 
ably worth  5  per  cent,  on  the  amount  for 
which  said  lands  were  sold.  Ana  by  way  of 
alleging  the  same  cause  of  action  In  a  differ- 
ent form,  and  as  a  third  count  of  the  com- 
plaint, the  plaintiffs  reiterate  the  first  nine 
paragraphs  of  the  first  cause  of  action,  and 
allege  that  the  transaction  had  between  the 
defendants  and  said  purchaser,  after  the 
Introduction  of  the  purchaser  to  the  said  de- 
fendants by  the  plaintiffs,  are  peculiarly 
within  the  knowledge  of  the  said  defendants, 
and  that,  by  the  various  actions  of  the  said 
defendants  In  so  making  said  sale  to  said 
purchaser  at  a  sum  less  than  bad  been  listed 
by  the  defendants  with  plaintiffs  for  sale, 
the  plaintiffs  became  and  were  prevented 
from  concluding  the  sale  with  such  purchaser 
upon  the  terms  and  for  the  price  at  which 
such  lands  had  been  listed  with  them,  and 
that  the  defendants  so  prevented  plaintiffs 
from  completing  said  sale  to  deprive  tbem  of 
their  commission  thereon,  and  that,  by  the 
various  acts  of  the  defendants  as  alleged, 
plaintiffs  became  and  were  damaged  by  a 
breach  of  the  contract  by  defendants  In  the 
sum  of  said  $2,350  with  Interest.  Judgment 
for  that  sum,  with  interest,  was  prayed  for. 

The  answers  are  substantially  the  same, 
and  put  In  Issue  the  material  allegations  of 
the  complaint,  and  set  up  two  separate  de- 
fenses. In  the  first  defense,  In  the  answer 
of  appellant  Vollmer,  It  is  alleged  that  the 
only  relation  existing  between  the  defendants 
was  the  relation  arising  out  of,  and  con- 
stituted by,  said  articles  of  agreement,  under 
the  name  and  style  of  the  Denver  Townslte 
Company,  and  denies  that  In  the  month  of 


May,  1902,  or  at  any  other  time  or  at  all, 
the  defendants  or  any  of  them,  either  acting 
by  or  through  their  vice  president,  Benjamin 
F.  Morris,  or  by  or  through  their  secretary, 
Robert  Schleicher,  or  by  or  through  either 
of  them,  or  by  or  through  any  one  at  all,  or 
by  themselves  or  any  of  them,  direct  or  other- 
wise, or  at  all  listed  with  the  plaintiffs  the 
lands  and  premises  described  In  the  com- 
plaint or  any  part  thereof,  for  sale  or  for 
any  purpose  whatever,  or  employed  said 
plaintiffs  to  procure  a  purchaser  for  said 
lands  or  any  part  thereof  at  any  price  what- 
ever, or  on  any  terms  or  conditions  what- 
ever, and  denies  that  the  plaintiffs  did  pro- 
cure a  purchaser  for  said  lands  or  any  part 
thereof;  denies  that  they  procured  a  pur- 
chaser who  was  ready  or  willing  or  able  to 
purchase  the  same  at  any  price.  By  said 
separate  defense  the  issue  is  clearly  made 
as  to  whether  said  real  estate  was  listed 
with  the  plaintiffs  for  sale,  and  whether  they 
procured  a  purchaser  therefor,  and  the  ques- 
tion whether  said  defendants  Morris  and 
Schleicher  were  empowered  to  represent  the 
Denver  Townslte  Company  or  the  members 
thereof  other  than  as  set  forth  in  the  said 
articles  of  agreement.  It  is  also  averred  In 
said  answer  that  said  Denver  Townslte  Com- 
pany never  passed  any  resolutions  or  granted 
any  authority  to  said  Morris  and  Schleicher 
or  either  of  them  to  list  said  lands  witb 
the  plaintiffs  for  sale  or  to  procure  a  pur- 
chaser therefor.  The  secona  separate  and 
aflSrmattve  defense  of  Vollmer  alleges  that 
the  purchaser  mentioned  in  the  complaint 
was  never  ready  or  willing  to  purchase  the 
land  described  In  the  complaint  and  pay 
therefor  $17J50  per  acre,  reserving  to  the 
vendors  the  crops  thereon,  or  to  purchase  or 
pay  therefor  any  price  or  sum  other  than 
the  sum  of  $46,240  for  said  land,  $5,000  of 
which  was  cash,  $11,240  with  interest  from 
August  15,  1902.  at  8  per  cent,  per  annum, 
payable  on  March  1,1903,  the  balance  there- 
of, to  wit,  $30,000,  on  or  before  three  years 
from  August  15,  1902,  with  interest  at  the 
rate  of  8  per  cent,  per  annum,  payable  annu- 
ally, to  be  secured  by  mortgage  on  said  land ; 
that  prior  to  the  15th  of  August,  1902,  plain- 
tiffs had  had  more  than  a  reasonable  time 
within  which  to  negotiate  witb  the  said  pur- 
chaser and  to  cause  or  induce  blm  to  become 
ready  and  willing  to  pay  for  said  lands  the 
sum  of  $17.60  per  acre,  reserving  to  the  ven- 
dors the  crops  thereon  for  the  year  1902. 

The  case  went  to  trial  before  a  Jury  up- 
on the  issues  thus  made  and  resulted  In  a 
verdict  In  favor  of  the  plaintiffs.  A  motion 
for  a  new  trial  was  denied,  and  an  appeal 
was  taken  both  from  the  Judgment  and  the 
order  denying  a  new  trial.  That  appeal 
was  submitted  to  this  court  for  decision 
at  its  October  term,  1906,  and  a  decision  was 
rendered  reversing  the  Ju(.gment  of  the  lower 
court.  A  petition  for  a  rehearing  was  granted 
upon  one  of  the  points  raised  In  the  case, 
to  wit,  whether,  under  the  Constitution  and 
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laws  of  Idaho,  a  Joint-stock  association,  sucb 
as  the  Denver  Towusite  Company,  could  be  le- 
gally organized  or  created.  Oral  argument 
was  heard  upon  that  point,  and  quite  lengthy 
briefs  filed.  It  is  apparent  from  the  allega- 
tions of  the  complaint  that  counsel  for  the 
respondents  considered  the  Denver  Town- 
site  Company  a  Joint-stock  association,  as 
it  is  so  designated  in  the  title  of  the  com- 
plaint; and  It  further  appears  that  tliis 
suit  was  brought  upon  the  theory  that  said 
association  was  acting  nnder  the  said  articles 
of  agreement.  It  further  appears  from  the 
allegations  of  the  complaint  and  said  arti- 
cles of  agreement,  as  quoted  therein,  that 
said  association  was  formed  for  the  pur- 
pose of  purchasing  said  2,720.80  acres,  and 
no  other  land,  and  selling  the  same  for  a 
profit;  that  said  association  was  not  organ- 
ized to  engage  in  the  real  estate  business 
generally,  and  was  organized  solely  for  the 
purpose  of  purchasing  and  selling  said  single 
tract  of  land.  It  is  nowhere  intimated  that 
the  plaintiffs  were  misled  into  believing  that 
said  association  was  a  general  partnership, 
and  that  each  member  thereof  had  the  power 
to  bind  said  partnership  as  may  be  done  in 
merchandising  or  other  general  commercial 
partnerships.  It  would  not  be  contended  that 
the  manager  of  said  association  had  the 
authority  under  said  articles  to  purchase  oth- 
er real  estate,  or  create  an  indebtedness,  not 
provided  for  by  said  articles. 

With  those  facts  before  us,  the  question 
is  presented  as  to  whether  said  association 
was,  under  our  Constitution  and  statutes, 
a  general  partnership;  each  member  thereof 
having  the  authority  and  power  to  sell  said 
laud  and  otherwise  bind  said  association 
as  a  partner  may  do  In  a  general  merchan- 
dising or  commercial  partnership.  Cbunsel 
for  respondents  contend  that  said  associa- 
tion is  a  general  partnership,  and  cites  in 
support  of  that  contention  sections  2  and  10 
of  article  11  of  the  Constitution  of  Idaho, 
which  are  as  follows: 

"Sec.  2.  No  charter  of  incorporation  shall 
be  granted,  extended,  changed  or  amended 
by  special  law,  e.TCept  for  such  municipal, 
charitable,  educational,  penal  or  reformatory 
cor])oratious  as  are  or  may  be,  under  the 
control  of  the  state;  but  the  Legislature 
shall  provide  by  general  law  for  the  or- 
ganization of  corporations  hereafter  to  be 
created;  provided,  that  any  such  general 
law  shall  be  subject  to  future  repeal  o;r 
alteration  by  the  Legislature." 

"Sec.  IC.  The  term  'corporation,'  as  used 
in  this  article,  shall  be  held  and  construed 
to  Include  all  associations  and  Joint  stock 
companies  having  or  exercising  any  of  the 
jwwers  or  privileges  of  corporations  not 
possessed    by    individuals   or   partnerships." 

It  is  contended  by  counsel  for  respondents 
that  said  sections  of  our  Constitution  are 
|)eculiar  to  Idaho,  but  that  is  not  true,  as 
we  find  similar  provisions  in  the  Constitu- 
tions of  many  of  the  states,    The  deflnitlon 


of  a  "corporation"  given  in  section  16  is 
given  in  substantially  the  same  language  In 
the  following  cited  state  Constitutions: 
Section  3,  art  8,  N.  Y.;  section  4,  art  12. 
Cal.;  section  6,  art  12,  Kan.;  section  208, 
Ky.;  section  11,  art  15,  Mich.;  section  1, 
art  10,  Minn.;  section  199,  art.  7,  Miss.; 
section  11,  art  12,  Mo.;  section  18,  art.  15, 
Mont;  section  114,  art  7,  N.  D.;  section  13, 
art  16,  Pa.;  section  19,  art  17,  S.  D.;  section 
12,  art.  5,  Wash.;  section  13,  art  13,  Ala.; 
section  3,  art.  8k  N.  a;  section  1,  art  9,  S.  C; 
article  268,  La.;  and  section  1,  art  12,  Va. 
From  a  reading  of  said  section  16,  art  11, 
of  the  Constitution  of  Idaho,  it  will  be  ob- 
served that  the  word  "corporation"  does  not 
include^  as  therein  defined,  all  Joint  stock 
companies  and  associations,  but  only  such 
as  "have  or  exercise  any  of  the  powers  or 
privileges  of  corporations  not  possessed  by 
individuals  or  partnerships."  The  provisions 
of  that  section  expressly  affirm  that  there 
are  Joint-stock  companies  or  associatioDS  that 
do  not  have  or  exercise  any  such  powers  or 
privileges,  and  to  which  U»e  term  "corpor- 
ation," as  used  in  section  16,  does  not  apply. 
In  said  section  16,  the  term  "corporation" 
is  there  defined  only  with  reference  to  its 
use  in  said  section.  The  definition  of  the 
term  "corporation,"  as  given  In  said  sec- 
tion, would  not  apply  to  the  Denver  Town- 
site  Company,  unless  it  possessed  or  exer- 
cised some  of  the  powers  or  privileges  not 
possessed  by  an  Individual  or  partnerships. 
The  constitutional  definition  of  the  term  "cor- 
poration" has  been  held  by  some  courts  as 
not  being  a  general  definition,  but  only  a 
definition  of  that  term  as  it  is  used  In  that 
article  of  the  Constitution.  The  Supreme 
Court  of  the  United  States,  in  the  case  of 
Great  Southern  Fire  Proof  Hotel  Oo.  v.  Jones, 
20  Sup.  Ct  693,  44  L.  £d.  482,  referring  to 
the  definitiou  of  the  term  "corporation"  as 
used  In  section  13,  art  16,  of  the  Pennsyl- 
vania state  Constitution,  said:  "The  only- 
effect  of  that  clause  is  to  place  the  Joint 
stock  companies  or  associations  referred  to 
under  the  restrictions  imposed  by  that  arti- 
cle upon  corporations,  but  not  to  invest  them 
with  all  the  attributes  of  corporations." 

In  People  v.  Coleman  (Sup.)  5  N.  Y.  Supp. 
p.  394,  affirmed  in  31  N.  E.  96,  16  L.  R,  A. 
183,  it  was  held  that  this  provision  in  the 
Constitution  of  New  York  only  applied  to 
the  term  "coi-poration"  as  used  in  the  arti- 
cle referred  to  in  that  Constitution,  requir- 
ing that  there  should  be  entered  after  the 
word  "corporation"  at  every  place  in  tliat 
article  the  following:  "All  associations  and 
Joint  stock  companies  having  or  exercising 
any  of  the  powers  or  privileges  of  corpora- 
tions not  possessed  by  individuals  or  partn»- 
shlps."  That  being  the  effect  of  this  defini- 
tion of  the  term  "corporation,"  we  will  apply 
the  various  provisions  of  article  11  of  the 
Idaho  Constitution  to  the  Denver  Townslte 
Company  and  find  ■  wherein,  if  at  all,  the 
Question  before  the  court  is  affected  thereby. 
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The  only  prorlsfon  of  the  article  which  coun- 
sel contends  has  no  effect  upon  the  organ- 
ization under  discussion  Is  section  2,  art.  11, 
providing  that:  "No  charter  of  incorporation 
shall  be  granted  •  •  •  by  special  law, 
•  •  *  but  the  Legislature  shall  provide  by 
general  law  for  the  organization  of  corpora- 
tions hereafter  to  be  created."  Taking  In- 
to consideration  the  term  "corporation"  us 
defined  in  said  article,  the  language  of  this 
section  would  be:  "No  charter  of  Incorpora- 
tion of  any  corporation,  association  or  Joint 
stock  company  having  or  exercising  any  of 
the  powers  or  privileges  of  corporations  not 
possessed  by  Individuals  or  partnerships  shall 
be  granted  •  •  •  by  special  law,  ♦  •  • 
but  the  Legislature  shall  provide  by  general 
law  for  the  organization  of  corimrations  and 
of  associations  and  Joint  stock  companies 
having  or  exercising  any  of  the  jwwers  or 
privileges  of  the  corporations  not  possessed 
by  Individuals  or  partnerships  hereafter  to 
be  created."  The  association  under  con- 
sideration Is  not  affected  by  the  language 
of  section  2,  art.  11,  for  two  reasons:  (1) 
The  association  under  consideration  Is  not 
a  corporation  exercising  any  of  the  powers 
or  privll^es  of  corporations  not  possessed 
by  individuals  or  partnerships.  It  Is  a 
voluntary  association.  To  possess  or  exer- 
cise iwwers  or  privileges  of  coi-porations  re- 
quires a  sovereign  grant,  a  franchise  which 
said  association  has  not  and  does  not  pro- 
fess to  possess.  There  are,  however,  associa- 
tions and  Joint-stock  companies  that  have 
and  exercise,  under  grant  of  the  sovereign, 
powers  and  privileges  of  corporations  not 
possessed  by  Individuals  or  partnerships  to 
which  the  language  of  the  Constitution  Is 
applicable.  (2)  Even  if  the  association  In 
question  were  an  orgauimttion  having  and 
exercising,  under  grant  of  sovereign  author- 
ity, powers  and  privileges  of  corporations 
not  xMssessed  by  individuals  or  partnerships, 
there  Is  nothing  in  section  2.  art.  11,  of  the 
Constitution  that  is  applicable  to  it,  since  it 
Is  not  operating  or  claiming  to  operate  un- 
der any  special  law.  as  inhibited  In  the 
first  clause  of  that  provision,  and  it  is  not 
violating  such  clause,  since  the  command  of 
that  clause  Is  directed  exclusively  to  the 
Legislature  to  provide  a  general  law  for 
Its  organization.  Such  a  general  direction 
Is  not  operative  without  legislative  action. 
Cooley's  Const.  Llm.  (7th  Ed.)  118,  says: 
"Sometimes  the  Constitution  In  terms  re- 
quires the  Legislature  to  enact  laws  on  a 
particular  subject,  and  here  It  is  obvious  that 
the  requirement  has  only  a  moral  force.  The 
Legislature  ought  to  obey  it,  but  the  right 
Intended  to  be  given  is  only  assured  when 
the  legislation  Is  voluntarily  enacted." 

Keferrlng  to  this  subject  (of  provisions  of 
our  Constitution  requiring  legislative  action), 
In  Jack  V.  City  of  Grangeville,  9  Idaho.  291, 
74  Pac.  969,  this  court  said:  "Under  the 
provisions  of  said  section  It  is  the  duty  of  the 
Legislature  to  provide  by  law  the  method  or 


means  by  which  rates  or  compensation  for 
the  use  of  water  supplied  to  any  city  or 
town  [may  be  fixed] — which  It  Is  conceded  the 
Ijcgislature  has  failed  to  do — unless  it  has 
been  done  by  the  provisions  of  section  2711. 
•  •  •  Therefore,  until  the  Legislature 
provides  a  method  for  fixing  rates,  the  con- 
tract between  the  parties  will  govern."  The 
Legislature  has  provided  by  general  law  only 
for  the  organization  of  corporations,  and  has 
not  enacted  a  general  law  as  commanded  by 
the  Constitution  for  the  organization  of  as- 
sociations or  companies  exercising  some  of 
the  powrs  or  privileges  of  corporations  not 
possessed    by    individuals    or    partnerships. 

It  Is  held  In  Xew  York,  In  People  v.  Cole- 
man (Sup.)  5  N.  Y.  Supp.  394,  under  a  con- 
stitutional provision  like  our  own,  that  In- 
dividuals may  voluntarily  organize  and  In- 
corporate partnership  associations  without 
being  affected  by  the  constitutional  definition 
of  a  corporation;  that  said  definition  only 
refer:)  to  those  associations  and  companies 
which,  under  grant  of  statutory  authority, 
are  exercising  some  of  the  powers  and  priv- 
ileges of  corporations  not  possessed  by  In- 
dividuals or  partnerships;  that  such  an  as- 
sociation or  company  cannot  be  formed  with- 
out the  consent  of  both  the  sovereign  and  in- 
dividuals forming  It;  that,  the  sovereign  of 
Xew  York  having  granted  such  statutory  au- 
thority for  forming  such  associations,  before 
such  an  association  can  come  into  existence 
It  Is  necessary  for  some  Individuals  to  accept 
said  grant  by  filing  articles  and  otherwise 
complying  with  the  statutory  grant;  that, 
until  the  grant  has  been  accepted,  no  such 
association  or  company  as  Is  referred  to  in 
the  Constitution  has  come  Into  existence, 
and  tliat  the  Constitution  does  not  Interfere 
with  the  right  of  Individuals  In  New  York 
to  voluntarily  associate  themselves  together 
as  an  unincorporated  partnership  association 
not  having  or  exercising  any  of  tlie  powers 
or  privileges  of  corporations  not  possessed  by 
individuals  or  partnerships;  and  that.  If  they 
BO  associate  and  organize  without  complying 
with  aud  accepting  any  grant  of  sovereignty, 
they  are  an  unincorporated  association  only, 
not  having  or  exercising  any  of  the  powers 
or  privileges  of  corporations  not  possessed 
by  Individuals  or  partnerships,  and  are  out- 
side of  the  provisions  of  the  constitutional 
definition  of  a  cori>oration. 

The  correctness  of  the  foregoing  analysis, 
as  given  by  the  decision  last  cited,  clearly 
appears  from  the  growth  of  the  law  upon 
this  subject.  It  is  stated  in  Cook  on  Corpora- 
tions (volume  2  Loth  Ed.]  {  1070)  as  follows: 
"The  earlier  cases  declaring  that  Joint  stock 
companies  were  Illegal  were  so  decided  large- 
ly because  of  the  Bubble  act  which  was  In 
force  from  1720  to  182C.  Very  high  English 
authority,  after  a  thorough  review  of  the 
English  cases,  gives  the  opinion  that  at  com- 
mon law  Joint  stock  associations  are  legal" 
— citing  Llndley,  Company  Low  (5th  Ed.), 
130,  and  commenting  In  note  3  on  IJudley's 
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d[8<russIon  of  the  subject,  as  follows:  "In  a 
thorough  and  exhaustive  note  on  this  subject, 
the  learned  author  refers  to  Rex  t.  Dodd 
(1808)  9  East,  516,  holding  that  a  company 
with  a  prospectus  limiting  the  liability  of 
Rubsci'ibei'B  is  illegal,  as  a  trap  to  ensnare  the 
imwar.v;  Josephs  v.  Pebrer  (182."))  3  B.  C. 
CtSO,  holding  that  unincorporated  companies 
with  transferable  shares  are  illegal;  and 
Buck  V.  Buck  (1808)  1  Campb.  W7,  and  Rex  v. 
Stratton  (ISOO)  1  Campb.  549,  note,  to  same 
effect."  The  author  then  cites  a  number  of 
oases,  and  suys  those  cases  contain  dicta  only 
80  far  as  they  passed  on  the  legality  of  these 
companies.  Then  the  author  cites  a  large 
nimiber  of  later  cases,  and  says  that  they 
finally  establish  the  legality  of  joint-stock  as- 
sociations, and  the  learned  jurist  comes  to 
this  conclusion,  and  says:  "The  case  of 
Blundell  r.  Winsor,  always  relied  upon  as  an 
authority  by  those  who  contend  that  such  a 
company  is  illegal,  has  never  met  with  ap- 
probation from  the  bench,  nor  has  it  ever 
been  followed.  Ui)on  the  whole,  therefore, 
it  appears  that  there  is  no  case  deciding  that 
a  joint  stock  company  with  transferable 
shares,  and  not  incoriwrated  by  charter  or 
act  of  Parliament,  is  illegal  at  common  law; 
that  opinions  have  nevertheless  differed  upon 
this  question;  that  the  tendency  of  the  courts 
was  formerly  to  declare  such  companies  il- 
legal; that  this  tendency  exists  no  longer; 
and  that  an  unincorporated  company  with 
transferable  shares  will  not  be  held  Illegal  at 
common  law,  unless  it  can  be  shown  to  be  of 
a  dangerous  and  mischievous  character,  tend- 
ing to  the  grievance  of  her  majesty's  subjects. 
The  legality  at  common  law  of  such  com- 
panies may  therefore  be  considered  as  finally 
established." 

I  think  it  is  clearly  established  by  the  de- 
cide<l  weight  of  authorities  that  such  joint- 
stock  associations  as  the  one  under  considera- 
tion is  clearly  legal  under  the  common  law, 
and  is  not  prohibited  by  the  Constitution  or 
statutes  of  this  state.  Theodore  W.  Dwight, 
Supreme  Court  commissioner  of  New  York,  in 
an  article  in  the  Political  Science  Quarterly 
(volume  3.  pp.  CIO,  1S8S),  in  summing  up  the 
I'onclusions  of  an  elaborate  article  on  unincor- 
porated associations,  stated:  "It  is  not  a 
nuisan<e  at  common  law  for  persons,  no  mat- 
ter how  many,  to  agree  to  form  an  unincor- 
porated association  and  to  issue  certificates 
of  shares  representing  property  coutributeil, 
nor  to  make  the  c-ertiflcates  transferable 
eitiier  by  written  assignment  or  by  delivery, 
nor  to  establish  a  committee  having  power 
to  make  rules  for  the  government  of  the  as- 
sociation. Persons  doing  these  acts  do  not 
usurp  the  functions  of  a  corporation,  for  the 
great  and  distinguishing  feature  of  a  corpora- 
tion is  the  possession  of  such  juristic  qual- 
ities as  to  be  anew,  legal  person,  distinct  from 
the  Individuals  forming  it.  To  usurp  the 
functions  of  a  coriwration,  there  must  be  the 
usurpation  of  the  qualities  of  a  'i>erson,'  as, 
for  example,  to  sue  or  to  be  sued  hi  an  as- 


sumed corporate  name."  In  Phillips  v. 
Blatchford,  137  Mass.  510,  the  court  said: 
"It  iB  too  late  to  contend  that  partnerships 
with  transferable  shares  are  illegal.  •  »  • 
The  grounds  upon  which  they  were  fairly- 
said  to  be  illegal  in  England,  apart  from 
st:'itute,  have  been  abandoned  in  modem 
times. 

As  the  Constitution  of  Idaho  and  the  stat- 
utes of  the  state  do  not  prohibit  the  organiza- 
tion of  joint-stock  associations  having  trans- 
ferable stock,  such  as  the  one  under  con- 
sideration, the  common-law  rule  as  to  their 
legality  prevails  in  this  state.  Such  condi- 
tions have  existed  in  mining  districts  from 
the  earliest  periods  in  England  and  in  the 
United  States.  Lindley  on  Mines,  vol.  2, 
(2d  Ed.)  $  1430  et  seq.  The  author  refei-s 
to  the  distinctive  features  of  such  partner- 
ships as  follows:  "The  absence  of  the  delec- 
tus persons,  which  characterizes  ordinary- 
partnerships;  that  neither  death  nor  bank- 
ruptcy of  one  of  the  members  dissolves  it; 
that  the  sale  of  a  mining  interest  by  a  part- 
ner does  not  dissolve  the  partnership" — 
and  says:  "The  origin  of  this  species  of  lim- 
ited partnerships  may  be  traceable  to  the 
early  periods  of  mining  in  the  west,  and, 
while  it  has  been  the  subject  of  legislation 
in  some  of  the  states  in  recent  years,  sudi 
legislation  is  but  little  more  than  declaratory 
ot  the  rules  annoimcfcd  by  the  courts  as 
governing  the  relations  upon  what  may  be 
termed  the  American  conmion  law  of  mining 
partnerships."  See  Snyder  on  Mines,  vol. 
2,  pp.  11.  39.  40.  In  the  Constitution  of  Cal- 
ifornia (1840,  article  4,  S  3:5),  the  term  "cor- 
poration" is  defined  substantially  the  same  as 
in  section  10  of  our  own  Constitution,  and 
in  a  number  of  cases  in  California  the  Su- 
preme Coiu-t  of  that  state  lias  not  considered 
that  their  constitutional  provisions  interfer- 
ed with  the  orgauiziitiou  of  such  unincor- 
porated associations,  as  appears  in  its  deci- 
sions from  Von  Schmidt  v.  Huntington,  1  Cal. 
57,  down  to  Lowenbcrg  v.  Greeuebaum.  33 
Pac.  704.  09  Cal.  1(KJ,  21  L.  K.  A.  390,  37 
Am.  St.  Rep.  42.  The  history  of  the  use  of 
tliis  form  of  association  is  given  to  some  ex- 
tent in  Warner  v.  Beers.  23  Wend.  (X.  Y.) 
151.  Such  associations  as  the  one  under  con- 
sideration, not  organized  for  engaging  in  the 
real  estate  business,  but  for  the  purpose  of 
ac(|uiring  and  holding  title  to  a  particular 
piece  of  real  estate,  is  not  a  general  business 
partnership.  It  is  not  a  vi«ilation  of  the  Con- 
stitution or  statutes  for  a  number  of  i>eople 
to  get  together  to  acquire  a  particular  piece 
of  property  and  place  the  title  to  the  same 
in  a  trustee,  whose  powers  and  authority 
are  definitely  limited  and  defined  and  sub- 
ject to  instructions  from  the  shareholders 
either  directly  or  indirectly  through  a  board 
elected  by  the  shareholders  at  regularly  con- 
stituted meetings  of  the  shareholders.  This 
constitutes  simply  a  definition  of  the  trusts 
and  lowers  subject  to  which  a  particular 
piece  of  real  estate  is  held.    The  articles  of 
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association  create  a  power  of  attcmey  to  tbfl 
trustee  subject  to  tbe  limitatious  upon  tlie 
powers  in  respect  to  action  required  either  of 
the  shareholders  or  directors.  It  is  a  whole- 
some method  of  co-operation  which  assists  in 
briugiug  together  aud  orgauiziug  small  funds 
Into  a  large  investment. 

We  wili  next  consider  the  distinctive  fea- 
tures between  a  corporation  and  a  partner- 
ship. In  this  state  there  is  no  statute  grant- 
ing unincorporated  associations  any  of  the 
powers  or  privileges  of  corporations,  and, 
without  such  grant,  such  associations  can- 
not either  possess  or  exercise  any  corporate 
franchises.  Thompson  on  Corporations,  vol. 
7,  §  8140,  states :  "The  creation  of  a  corpo- 
ration Is  not  within  tbe  power  of  tbe  indi- 
viduals who  subscribe  to  its  stock.  It  Is  ex- 
clusively tbe  work  of  the  law ;  •  ♦  * 
nor  is  it  altogether  accurate  to  say  that  tbe 
creation  of  a  corporation  is  exclusively  the 
work  of  the  law;  »  •  »  the  creation  of 
private  corporations  is  never  exclusively  tbe 
work  of  the  law  but  Is  always  the  concur- 
ring work  of  tbe  law  and  private  adventur- 
ers •  •  •  by  an  organization,  under 
a  general  enabling  act  already  in  existence." 
Tbe  Supreme  Court  of  New  York,  in  People 
v.  Coleman,  31  N.  E.  96,  16  L.  R.  A.  183,  in 
referring  to  the  difference  between  corpo- 
rations and  snch  associations,  said:  "The 
one  derives  its  existence  from  the  contract 
of  individuals,  the  other  from  the  sovereignty 
of  the  state."  In  New  Tork  they  have  a  stat- 
ute authorizing  the  organization  of  joiut- 
.stock  associations,  but  it  Is  held  that  such 
assorlntlons  as  do  not  possess  or  exercise 
jwwers  and  privileges  not  possessed  by  in- 
dividuals or  partnerships  need  not  l)e  organ- 
ized under  the  provisions  of  said  statute. 
In  otlier  words,  the  common-law  right  of  in- 
dividuals to  make  contracts  not  illegal  or  pro- 
hibited by  law  still  remains,  and  has  not  been 
taken  away  by  said  provisions  of  the  Consti- 
tution. In  Ilondley  v.  County  Commission- 
ers, 105  Mass.  519,  the  court  said :  "This  Is 
a  voluntary  association  of  individuals,  and 
Its  articles  of  agreement,  although  they  adopt 
some  of  the  forms  of  managing  the  business 
usual  in  corporations,  constitute  a  copartner- 
«hlp.  •  ♦  *  It  has  none  of  the  special 
attributes  which  belong  to  a  corporation  duly 
organized  under  our  laws.  •  •  »  The 
provision  that  each  member  may  sell  and 
transfer  his  interest  and  thus  introduce  a 
new  partner,  though  unusual,  is  not  incon- 
sistent with  tbe  contract  of  copartnership." 
In  Warner  v.  Beers.  23  Wend.  (N.  Y.),  at  page 
148.  the  court  defines  the  different  peculiar 
functions  of  these  unincorporated  associ- 
ations, and  designates  the  powers  or  privileges 
of  corporations  not  possessed  by  Individuals 
or  partnerships.  The  court  there  held  that 
transferability  of  shares  is  not  one  of  the 
powers  or  privileges  of  a  corporation  not  pos- 
sessed by  Individuals  or  partnerships;  that 
one  of  tbe  natural  incidents  of  a  corpora- 
tion is  to  sue  or  be  sued  in  Its  corporate  name 


without  the  necessity  of  naming  all  or  any 
of  the  individuals  composing  the  aggregate 
body.  Under  the  laws  of  this  state  the  as- 
sociation under  consideration  has  not  the  ab- 
solute right  to  be  sued  in  its  associate  name, 
while  in  the  complaint  the  Denver  Town- 
site  Company  is  named  in  the  title,  each  and 
every  of  the  members  composing  that  asso- 
ciation are  also  named  therein,  and  the  suit 
is  against  them  in  person.  Such  an  asso- 
ciation may  use  a  common  seal,  and  it  may 
make  by-laws  by  which  It  shall  be  governed. 
Those  matters  are  not  powers  or  privileges 
of  corporations  not  possessed  by  Individuals 
or  partnerships.  The  court  then  holds  that 
it  is  the  settled  law  of  England  that  it  may 
be  stipulated  that  death  shall  not  dissolve 
the  partnership.  Under  our  law  the  partners 
may  agree  that  death  shall  not  dissolve  the 
partnership,  and  such  an  agreement  is  legal 
and  valid.  In  the  case  at  bar  the  association 
has  a  descriptive  name,  but  it  Is  not  used 
either  for  the  purpose  of  suit  or  conveyan- 
cing. The  title  to  said  land  was  taken  in  the 
name  of  the  trustee,  and  this  suit  is  brought 
directly  against  tbe  stockholders  naming 
them,  and  not  against  the  association  in 
its  associate  name.  Its  articles  of  associ- 
ation do  not  state  that  it  is  a  joint-stock 
company,  but  respondents  have  so  alleged  in 
their  complaint.  Its  articles  simply  call  it 
an  association.  In  the  Warner-Beers  Case, 
supra,  the  court  discusses  the  matter  of  an 
exemption  from  personal  liability  of  the 
shareholders.  The  doctrine  laid  down  in  that 
case  Is  in  harmony  with  the  doctrine  settled 
by  the  United  States  Supreme  Court  in  the 
case  of  Great  Southern  Fireproof  Hotel  Com- 
pany V.  Jones,  20  Sup.  CL  690,  44  I*  Ed. 
482,  holding  that  unincorporated  associations, 
even  though  organized  under  the  statutes 
giving  them  powers  to  use  a  company  name, 
in  which  to  sue  and  be  sued,  with  limited 
liability  and  corporate  seals,  are  not  corpo- 
rations but  partnerships,  within  the  federal 
statutes  prescribing  tbe  Jurisdiction  of  courts 
of  the  United  States. 

The  only  feature  of  the  association  under 
discussion  that  is  material  at  this  time,  to 
determine  whether  It  has  powers  or  the  privi- 
leges of  a  corporation  not  possessed  by  part- 
nerships, is  the  feature  of  limitation  of 
agency  of  the  members  of  the  association. 
This  we  have  seen  was  an  Incident  of  associ- 
ations under  tbe  common  law  resulting  from 
the  lack  of  the  right  of  delectus  personse, 
and  not  an  incident  of  a  corporation  not 
possessed  by  a  partnership,  and  may  be  en- 
forced. A  corporation  cannot  be  formed  by 
private  agreement  between  Individuals.  The 
franchise  Is  possessed  by  the  state,  and  even 
the  state  cannot  compel  people  to  accept  its 
bounty.  Joint-stock  companies  may  be  form- 
ed without  regard  to  tbe  statutes,  and  the 
promoters  may  choose  to  proceed  solely  upon 
their  common-law  rights  and  responsibilities. 
That  doctrine  Is  laid  down  In  People  ex  rel. 
Winchester  r.  Coleman,  and  it  is  there  said : 
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"There  is  In  fact  no  statute  of  the  state  pro- 
viding for  the  formation  of  Joint-stock  com- 
panies or  limiting  thoir  orgranization.  Such 
companies  may  be  said  to  be  recognized  by 
the  acts  which  have  been  referred  to  confer- 
ring privileges  uiK>n  them.  In  that  sense  of 
recognition,  tiiey  are  authorized  and  sanc- 
tioned by  these  acts.  It  is,  however,  the 
common-law  right  of  a  private  association 
which  is  thus  organized,  and,  as  no  limi- 
tation la  Imposed  upon  that  right  or  form 
prescribed  for  Its  legal  exercise.  It  Is  treat- 
ed as  coextensive  with  the  general  right  to 
contract  lawfully.  •  •  »  But  the  indi- 
viduals so  contracting  may,  if  they  see  lit. 
Ignore  the  statute  and  proceed  strictl.v  under 
the  contract  and  its  connnon-law  conditions. 
•  •  •  The  true  test  is  whether  the  bcliiK 
Is  natural  or  artiflclal.  It  la  artificial  if 
created  by  statute  or  called  into  being  by 
compliance  with  statutory  i)rovl8lons.  It 
is  natural  wlien  solely  the  creature  of  private 
contract." 

Morawetz  on  Private  Coriwratlona,  vol. 
1  (2d  Ed.)  i!  fi,  speaking  of  Joint-stock 
companies,  says:  "Their  situation  varies 
greatly,  and  they  may  be  found  of  every  pos- 
sible variety,  from  an  ordinary  coi)artner- 
ship  to  a  cori'oration  in  the  strictest  sense 
of  the  word.  Their  real  organization  and 
character  must,  in  each  case,  be  determlne<l 
by  reference  to  the  laws  and  articles  of 
agreement  under  which  they  are  formed." 
Such  associations  are  styled  "Joint-stock 
companies."  See  17  Am.  &  Eng.  Enc.  of  Jjaw 
(2d  Ed.)  (aC;  4  Encyc.  of  Law  &  V.  300; 
29  Century  Digest,  1.511,1512.  And  are  some- 
times styled  partnerships,  and  they  are  part- 
nerships In  some  respects,  but  from  partner- 
ships they  differ  in  some  partictilars.  In 
ordinary  partnership,  unless  there  Is  an 
agreement  to  the  contrary,  the  death  or 
withdrawal  of  a  member  works  a  dissolu- 
tion of  the  firm.  In  Joint-stock  companies, 
however,  the  death  of  a  memlier  or  the 
withdrawal  or  transfer  of  its  interest  does 
not  Involve  a  dissolution  of  the  company, 
In  which  company  there  Is  no  delectus  per- 
sontc.  17  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
(537,  038.  While  a  Joint-stock  company  is 
a  partnership,  it  Is  different  and  attended 
with  different  Incidents  and  liabilities  from 
n  partnership  formed  between  a  few  in- 
dividuals to  carry  on  a  business  Jointly  and 
with  equal  powers  and  without  transfer- 
able shares.  All  who  have  dealings  with  a 
Joint-stock  company  know  that  the  authority 
to  manage  the  business  Is  conferretl  upon 
the  directors,  and  that  a  shareholder,  as 
such,  has  no  iwwer  to  contract  for  the  com- 
pany, and  for  this  purpose  It  is  wholly  im- 
material whether  the  company  Is  Incoriior- 
ated  or  unincorporated.  In  4  Cyc.  310, 
It  Is  stated :  "In  the  absence  of  authority 
specially  conferred,  a  single  member  has 
no  power  to  bind  the  asst)eiatlon."  And. 
at  page  30H,  it  is  said :  "The  powers  and 
authority  of  the  ofhcera  of  uu  association 


are  generally  regulated  hy  the  constitution 
and  by-laws.  •  •  •  Where  the  officers 
act  imder  special  or  limited  powers,  their 
action  must  be  In  strict  conformity  there- 
with, or  the  association  will  not  be  bound 
thereby."  See  Sullivan  v.  Campbell.  2  X. 
Y.  Super.  Ct  295.  In  McConnell  v.  Denver, 
35  Cal.  365,  95  Am.  Dec.  107,  It  Is  held  that 
an  "unincorporated  ditch  company  •  •  • 
differs  from  ordinary  commercial  partner- 
ship, and  that  a  manager  of  Budi  company 
has  no  power  or  authority  to  bind  the  com- 
pany with  his  contracts,  unless  duly  author- 
ized." In  Willis  V.  Greiner  (Tex.  Civ.  App.) 
2(i  S.  AV.  858.  it  was  held  that  where  an 
unincorporated  Joint-stock  company,  deal- 
ing in  lands,  vests  the  title  in  tliree  direct- 
ors and  empowers  them  to  make  convey- 
ances "subject  to  directions  of  the  stock- 
holders," the  president  or  secretary  have  no 
power  to  contract  with  real  estate  agents 
for  the  sale  of  laud,  and  the  association  is 
not  bound  thereby,  unless  it  has  auttiorlzed 
the  contract  or  ratlfled  the  same.  In  that 
I  opinion  it  is  said :  "Joint  stock  companies 
aregeuerallyheldtot>e  no  more  than  ordinary 
partnerships,  but  there  are  distinctions 
which  must  be  observed.  In  ordinary  part- 
nerships any  member  may  bind  the  firm  by 
his  acts  in  the  course  of  his  business,  but 
in  a  Joint-stock  company  the  management 
of  the  affairs  of  the  company  may  be 
intrusted  to  the  oiBcers  or  trustees.  11  Am. 
&  Eng.  Enc.  of  Law,  p.  1038,  note  1.  •  •  • 
The  association,  however,  had  the  power 
to  make  the  contract  sued  on  and  to  confer 
the  authority  upon  Its  president  and  secre- 
tary, but  It  is  not  sliown  that  It  ever  did 
so."  On  rehearing  the  court  said:  "It  was 
such  as  the  president  and  secretary  bad  no 
authority  to  make.  There  Is  no  evidence 
to  show  that  the  contract  was  ratlfled  by 
the  directors."  In  the  Appeal  of  the  Mer- 
chants' Fund  Association  (Pa.)  20  AtL 
527,  0  L.  R.  A.  421,  20  Am.  St.  Rep.  89*. 
Mr.  Justice  Williams,  in  setting  forth  some 
of  the  characteristics  of  such  an  associa- 
tion, said:  "First,  what  Is  the  legal  status 
of  the  company?  Second,  what  is  the  re- 
lation of  the  stockholders  to  the  company? 
•  •  •  The  relation  of  the  stockholders 
to  the  company  Is  also  settled  largely  by 
the  articles  of  agreement.  They  contribute 
the  capital,  select  the  trustees  who  are  to 
use  and  invest  It,  and  are  entitled  to  a  dis- 
tributive sliare  of  the  profits  made  In  the 
business.  »  •  •  They  have,  however, 
no  power  to  use  the  money  of  the  company, 
to  interfere  with  Its  business,  or  to  bind  it 
in  any  manner.  This  power  they  have 
voluntarily  surrendered  and  committed  to 
the  trustees  selected  by  them  as  the  agents 
and  representatives  of  the  company,  so  that 
the  firm  or  company  8i)eBk8  not  through 
its  members  as  such,  but  through  Its  trus- 
tees. •  •  ♦  The  interest  of  each  mem- 
ber was  therefore  nn  interest  In  the  profits 
made.    He  had  no  title  to  the  laud  bought 
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by  the  trastees  of  tbe  company  as  a  tenant 
In  common  or  otherwise,  and  could  neither 
eonyey  nor  Incumber  It.    *    •    *    The  com- 
pany was  not  dissolved  by  Oliver's  deatb,  and 
has  not  yet  been  dissolved.    •    •    •    The 
relation  between  It  and  the  holders  of  Its 
stock  Is  therefore  the  same  since   Oliver's 
deatb  as  before."    It  is  stated  in  17  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  038,  as  follows: 
"All  wbo  have  dealings  with  a  Joint  stock 
company  know  that  the  authority  to  manage 
the  business  is  conferred  upon  the  directors, 
and  that  the  shareholders,  as  such,  bare  no 
power  to  contract  for  tbe  company."    In  or- 
dinary partnerships,  every  partner's  power 
to  contract  Is  coextensive  for  the  purpose  of 
tbe  company,  but  in  Joint-stock  companies, 
where  the  Interest  of  the  members  is  repre- 
sented by  transferable  sbarea,  it  is  well  set- 
tled that  a  shareholder  is  not  necessarily  an 
agent  of  tbe  company,  and  that  their  oflScial 
position  in  tbe  company  Indicates  such  pow- 
ers only  as  are  defined  and  granted  in  the 
articles  of  association,  or  as  may  be  given  by 
resolution  of  tbe  shareholders  or  directors. 
Counsel  for  respondent  have  cited  a  large 
number  of  authorities  upon  the  question  of 
what  constitutes  a  partnership.    We  do  not 
take  Issue  wltb  counsel  as  to  the  doctrine  of 
those  autboritles.    There  are  varied  degreea 
of  authority  of  partners  to  bind  tbe  partner- 
ship in  the  various  kinds  of  partnerships.    In 
a  commercial  or  trading  partnership,  such 
as  engage  in  trading  in  merchandise  or  in 
financial  operations,  every  partner  has  power 
to  execute  such  negotiable  paper  as  is  used 
In  such  partnership.    In  a  nontrading  part- 
nership, however,  such  as  a  law  firm  or  real 
estate  or  mining  partnersblp,  tbe  members 
have  not   generally   the   power  to   execute 
negotiable  paper.    In  JolntH9tock   companies 
the  shareholders  have  no  powers  as  agents, 
unless  such  powers  are  granted  either  ex- 
pressly or  by  Implication,  or  by  acquiescence 
of  such  shareholders  or  association.    In  my 
view  of  this  matter,  said  section  12  of  the 
articles  of  association  stands  In  no  higher 
light  as  far  as  tbe  extent  of  tbe  power  is 
concerned  than  a  power  of  attorney  defin- 
ing tbe  powers  of  tbe  secretary.    It  la  in 
fact  a  grant  of  power  defining  the  authority 
of  tbe  secretary  in  making  sales  of  said  real 
estate.    It  seems  to  be  a  well-settled  rule 
that  the  provisions  of  the  articles  granting 
such  powers  should  be  strictly  construed.    1 
Am.   &   Eug.   Ency.  of   Law   (2d   Ed.)   989. 
In  cases  of  this  kind  grants  of  power  are 
not  all  tbe  same,  and,  when  it  comes  to  a 
construction  of  them,  each  must  be  construed 
according  to  tbe  language  of  tbe  particular 
power   granted,   and,   wherever  the  power 
granted    is    sufficiently   broad    to   authorize 
the  trustee  or  agent  to  appoint  subagents, 
of  course  they  may  do  so.     In  this  case 
that  power  is  re«!er\'ed  to  the  shareliolders 
In  meeting  assembled,  except  in  so  far  as 
they    have   In   tbe    articles   of    association 
granted  specific  authority  to  the  secretary. 


By  the  provisions  of  said  section  12,  they 
granted  authority  to  the  secretary,  subject, 
bowever,  to  their  direction  to  make  sales; 
but  there  Is  no  Implication  that  he  should 
bave  authority  to  delegate  the  power  to 
make  sales.  It  Is  provided  In  said  section 
12  that  purchasers  are  relieved  from  In- 
quiry concerning  the  application  of  the  pur- 
chase money  or  to  any  directions  of  the 
shareholders  or  as  to  the  qualifications  of 
the  secretary.  This  Is  equivalent  to  a  dec- 
laration that  all  other  persons  must  Inquire 
as  to  bis  authority. 

In  volume  1  (2d  Ed)  Warvelle  on  Vendors, 
S  63,  tbe  author,  In  discussing  syndicates  and 
Joint-stock  companies,  among  other  things, 
says :  "As  a  general  proposition,  such  associ- 
ations may  be  classed  as  partnerships,  and 
to  them  any  of  the  general  principles  of  part- 
nership are  fully  applicable.  Tbe  articles 
of  association  will,  of  course,  go  far  to  de- 
termine tbe  character  which  the  members 
sustain  both  toward  each  other  and  to  the 
public,  but  where,  as  is  generally  tbe  case,  the 
capital  is  contributed  on  tbe  basis  of  a  speci- 
fic sum  for  each  share  in  the  enterprise,  tbe 
lands  purchased  being  held  and  managed  for 
the  Joint  account  by  tbe  trustee,  and  the  in- 
terest of  tbe  members  of  the  shareholders 
is  limited  to  a  participation  in  whatever 
profits  may  be  realised  on  tbe  company's 
ventures,  the  shares  are  simply  personal 
property.  As  a  rule  tbe  holders  of  such 
shares  have  no  estate  in  or  title  to  the  land 
purchased  by  the  trustee,  as  tenants  In  com- 
mon or  otherwise,  and  they  can  neither  con- 
v^  nor  Incumber  it"  The  Denver  Townsite 
Company  Is  such  an  association  as  the  au- 
thor there  refers  to,  and  tbe  death  of  one  of 
the  shar^olders  (tbe  vice  president,  Benja- 
min F.  Morris)  did  not  terminate  the  part- 
nership or  association.  It  is  clearly  reoog- 
nhsed  by  the  highest  courts  of  many  of  the 
states  and  law  text-writers  that,  while  some 
of  tbe  principles  of  partnership  may  api)ly  to 
such  associations,  they  cannot,  from  tbe  very 
nature  of  the  organization  of  such  associa- 
tions, be  entirely  controlled  by  tbe  legal 
rules  and  principles  that  control  ordinary 
partnerships.  I  conclude,  therefore,  under 
the  law  and  said  articles  of  association,  a 
shareholder  or  officer  of  said  association  has 
no  power  or  autborlty  in  regard  to  the  sale  of 
the  land  belonging  thereto,  except  that  grant- 
ed by  tbe  articles  of  association  or  by  resolu- 
tion of  the  shareholders.  By  the  provisions 
of  said  section  12  of  the  articles  of  associa- 
tion, tbe  secretary  was  prohibited  from  In- 
cm-riug  any  indebtedness  which  should  exceed 
$000.  If  be  did  In  fact  list  said  property 
with  tbe  respondents,  and  they  procured  a 
purchaser,  he  Incurred  an  indebtedness  of 
more  than  $2,000.  I  therefore  conclude  thnt 
the  Denver  Towusite  Company  was  a  part- 
nersblp governed  and  controlled,  so  far  as 
the  iwwers  and  rights  of  tbe  shareholders  are 
concerned,  by  its  articles  of  association,  and 
that  tbe  said  Morris  as  vice  vresideut,  or  the 
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Bald  Scblelcber  as  secretary,  had  not  the 
authority  or  power,  under  said  articles,  to 
list  the  association's  lands  for  sale  with  the 
respondents. 

The  next  question  that  we  shall  consider 
Is  w^hether  the  Denver  Townsite  Company 
listed  said  land  with  the  respondents  for  sale. 
It  is  alleged  In  the  complaint  that  about  the 
month  of  May,  1902,  the  defendants,  acting 
by  and  through  their  vice  president,  Benja- 
min F.  Morris,  In  the  absence  of  their  presi- 
dent, Henry  Dernham,  and  acting  by  and 
through  their  secretary,  Robert  Schleicher, 
listed  with  the  plaintiffs  said  lands  and  prem- 
ises for  sale,  and  employed  plaintiffs  to  pro- 
cure a  purchaser  therefor  at  a  sum  sufficient 
to  pay  plaintiffs  5  per  cent,  commission,  and 
net  the  defendants  $17.50  per  acre,  i-eserviug 
the  crops  thereon,  and  that  the  plaintiffs 
accepted  said  employment  and  entered  upon 
the  discharge  of  their  duties.  It  docs  not 
clearly  appear  from  the  evidence  just  what 
B.  F.  Morris  did  in  attempting  to  list  said 
land  with  the  respondents.  It  appears  that 
there  had  been  some  correspondence  between 
the  respondents  and  said  Morris,  but  the  same 
is  not  contained  In  the  record.  However,  It 
appears  that  respondents  wrote  a  letter  to 
said  Morris  dated  May  21,  1902,  and  that  the 
appellant,  Schleicher,  answered  that  letter, 
which  is  as  follows:  "Lewlston,  Idaho,  May 
25,  1902.  Messrs.  Spotswood  &  Veateh,  Mos- 
cow— Gentlemen:  In  reply  to  yours  of  the 
2l8t  Inst,  to  B.  F.  Morris,  would  state  that  we 
have  some  2,100  acres  of  the  land  around 
Denver  in  cultivation,  about  equally  divided 
between  wheat  and  barley.  A  purchaser 
could  not  get  possession  before  next  fall, 
after  harvest  is  removed,  nor  would  we 
except  to  give  him  any  part  of  the  crop  of  this 
year.  The  terms  would  be  $1T.50  per  acre, 
net  to  us,  including  the  part  of  which  town 
lots  have  been,  as  a  full  160  acres,  or  not 
taking  that  100  at  all,  as  purchaser  might 
prefer.  I  am  aware  that  Mr.  M.  let  you 
understand  that  your  5  per  cent,  commission 
would  come  out  of  the  $17.50,  which  I  also 
was  willing  to  do,  but  Messrs.  V.  &  S.  are 
not  anxious  to  let  go  at  all,  and  state  that 
unless  they  can  get  $17.50  clear  of  commis- 
sion, they  will  not  consent  to  a  sale.  Terms 
of  payment  could  be  arranged  to  some  extent 
to  suit  purchaser's  convenience,  but  should 
require  one-half  of  price  down.  Yours  truly, 
R.  Schleicher."  It  appears  from  that  letter 
that  Morris  had  let  respondents  understand 
that  they  should  have  5  per  cent,  commission, 
provided  they  procured  a  purchaser  at  $17.50 
per  acre,  and  that  the  secretary  was  agree- 
able thereto.  But  two  of  the  respondents 
would  not  consent  to  that  arrangement,  and 
Insisted  on  $17.50  per  acre  net.  Respondents 
did  not  reply  to  Schleicher's  letter  of  May 
25,  1902,  and  did  not  signify  In  any  way  their 
acceptance  of  the  proposition  stated  In  that 
letter,  unless  it  be  the  letter  of  Introduction 
of  Mulhali  to  Morris  dated  May  31,  1902, 
hereinafter  quoted.    Conceding  that  said  acts 


of  Morris  and  Schleicher  amounted  to  a 
listing  of  said  land  for  sale  with  respondents, 
the  question  arises  whether  they  bad  the 
authority  to  list  it  The  minutes  of  the  ap- 
pellant association  are  contained  in  the  rec- 
ord, and  no  resolution  is  found  therein  which 
authorizes  Morris  or  Schleicher  to  so  list 
said  land.  Then  did  the  appellant  associa- 
tion ratify  such  listing?  We  find  no  evi- 
dence whatever  in  the  transcript  even  tending 
to  show  that  they  did  so. 

Counsel  for  respondents  lias  taken  two 
positions  In  this  case:  First,  that  said 
association  is  a  general  partnership:  second, 
that  It  Is  a  corporation  exercising  and  possess- 
ing powers  and  privileges  not  possessed  by 
partnership.  It  is  clear  to  ns,  under  our  law. 
that  it  is  a  partnership,  but  not  a  general 
partnership  wherein  each  of  the  partners 
has  plenary  power  to  sell  and  otherwise  dis- 
pose of  the  property  of  the  association  or 
purchase  other  land,  or  create  indebtedness 
beyond  that  provided  for  in  the  articles. 
Under  the  Constitution  and  laws  of  this 
state,  there  is  nothing  prohibiting  individuals 
from  entering  into  such  a  contract  as  said 
association  entered  into.  Wliile  the  Legis- 
lature, no  doubt,  has  the  power  to  prohibit 
such  an  agreement,  it  has  not  done  so,  and. 
as  heretofore  shown  under  the  common  law. 
Individuals  may  legally  enter  Into  such  a 
contract  Therefore  such  contracts  are  legal. 
I  therefore  hold  that  said  contract  of  associ- 
ation was  a  valid  and  binding  contract  It 
is  nowhere  alleged  or  shown  that  the  plain- 
tiffs were  misled  in  any  way  in  said  matter. 
They  knew  of  the  agreement  between  the 
appellants,  and  that  under  the  terms  of  said 
agreement  the  individual  members  of  said 
association  had  no  power  or  authority  to  list 
said  land  with  them  for  sale.  The  complaint 
does  not  allege  that  respondents  were  misled 
or  deceived  Into  believing  that  said  associa- 
tion was  a  general  partnership,  and  that  the 
shareholders  had  the  powers  of  agency  pos- 
sessed by  partners  in  a  general  partnerstiip. 
This  disposes  of  the  case.  But  it  is  contended 
by  counsel  that  respondents  procured  a  pur- 
chaser,  and  1  shall   consider  that  qu^tlon. 

After  Schleicher  had  written  said  letter 
of  May  25th,  nothing  further  was  written, 
said,  or  done  in  regard  to  the  matter,  so  far 
as  the  record  shows,  until  May  31,  1902,  when 
in  the  morning  of  that  day  William  Mulhali 
of  Sioux  City,  Iowa,  went  to  the  office  of 
respondents  in  the  city  of  Moscow,  Idaho,  and. 
they  gave  him  the  following  letter:  "Moscow, 
Idaho,  May  31,  1902.  Hon.  B.  F.  Morris, 
Lewistown,  Idaho — Dear  Sir:  "This  will  in- 
troduce Mr.  Wm.  Mulhali,  of  Slour  City, 
Iowa,  who  Is  on  his  way  to  Denver  for  the- 
purpose  of  examining  the  company's  property 
with  a  view  of  purchasing  and  locating  a 
colony.  We  have  also  given  him  a  descrip- 
tion of  two  other  pieces  of  land,  your  No. 
35  and  No.  36.  Yon  know  these  lands  better 
than  we  do  so  you  will  please  go  Into  de- 
tails with  him,  and  tell  him  all  about  th» 
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Camas  Prairie  country.  If  he  Is  pleased  with 
the  country  and  prtce  is  satisfactory,  he  wH! 
want  to  buy  considerable  more  land  than  that 
owned  by  the  comDany,  Show  him  every- 
thing you  have.  Any  attention  shown  Mr. 
Mulhall  shall  be  appreciated  by  yours  truly, 
Spotswood  &  Veatch."  It  will  be  necessary 
to  go  back  a  little  and  show  the  facts 
and  circumstances  that  caused  Mulhall  to 
come  to  Idaho  and  call  on  resixiudents  at 
the  time  they  gave  blm  said  letter.  Mulhall 
was  engaged  In  the  real  estate  business  at 
Sioux  City,  Iowa,  and  In  April,  1902,  he  re- 
celred  a  letter  from  said  B.  F.  Morris  that 
contained  a  printed  list  of  44  dllferent  tracts 
of  land  that  said  Morris  was  advertising 
(or  sale,  which  tracts  were  numbered  from 
1  to  44,  Inclusive.  In  said  printed  list  sent 
to  Mulhall  the  tracts  numbered  34,  35,  36, 
and  37  were  inclosed  with  Ink  pen  marks. 
Number  34  was  the  2,720.80  acres  referred 
to  in  this  suit,  and  No.  37  was  2,700  acres  of 
land  near  Pomeroy,  state  of  Wasliington. 
That  advertisement  No.  34  Is  as  follows: 
"No.  84:  2,72a80  acres  in  compact  body,  fine 
black  loam,  bunch  grass  land,  in  center  of 
Camas  Prairie;  town  of  75  Inhabitants, 
church,  stores,  roller  mill,  postofBce  and 
shops;  fine  four  room  schoolhouse  near  cen- 
ter of  the  tract;  *  *  •  it  is  ten  miles 
from  OrangevIUe  and  ten  miles  from  Cotton- 
wood on  main  stage  road,  16  miles  from 
terminus  of  railroad.  •  *  •  Price  $20.00 
per  acre."  The  letter  from  Morris  and  snld 
list  first  called  Mulball's  attention  to  said 
land.  William  Mulhall  testified  as  follows: 
"No,  sir;  I  had  no  communication  from 
Me'^srs.  Spotswood  &  Veatch,  either  oral 
or  written,  at  any  time,  calling  my  attention 
to  this  2,720  acres  of  Denver  Townslte  prop- 
erty before  I  received  that  communication 
from  B.  F.  Morris.  I  had  not  even  seen  any 
advertisement  of  this  Denver  Townslte  prop- 
erty of  any  kind  prior  to  the  time  I  received 
this  real  estate  circular  from  Benjamin  F. 
Morris,  deceased.  The  2,720  and  a  fraction 
acres  of  land  described  in  this  B.  F.  Morris 
real  estate  circular  answers  the  description 
of  the  Denver  Townslte  property  which  I 
bought  •  *  •  I  left  Slour  City,  Iowa, 
and  came  west  to  look  at  this  property  on 
or  about  the  first  Tuesday  In  May,  1902.  The 
main  object  of  my  trip  west  at  that  time  was 
to  see  this  land — ^the  Denver  land.  I  met 
Messrs.  Spotswood  &  Veatch  about  the  last 
of  May,  1902,  when  I  was  coming  to  this  part 
of  the  country  to  see  these  Camas  Prairie 
lands,  and  on  my  road  here  I  came  by  the 
way  of  Colfax  and  Moscow,  and  then  here. 
After  arriving  at  Colfax  I  found  I  had  to 
■wait  there  for  several  hours.  That  same 
evening  I  arrived  at  Moscow,  stayed  there 
all  night,  and  on  the  following  day  I  had  to 
wait  until  noon  or  a  little  after  to  get  a 
train  here.  While  In  Moscow  I  happened 
into  their  office,  made  some  inquiry  about  the 
Denver  land  and  the  country  ia  general,  and 
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that  Is  the  first  time  that  they  have  said 
a  thing  about  those  lands,  and  he  sug- 
gested giving  me  a  letter  of  Introduction 
to  Mr.  Morris,  and  po  I  took  the  letter.  That 
Is  the  letter  that  has  been  referred  to  here  as 
the  letter  of  .ntroduction  of  myself  from 
Spotswood  &  Veatch  to  Mr.  Morris.  Q.  And 
your  main  object  in  coming  west  was  to  see 
the  lands  here  In  Idaho  was  it?  A.  Yes, 
sir.  Q.  Why  didn't  you  go  out  to  Fee  the 
2,700  acres  over  close  l5  ?omeroy?  A.  I 
could  answer  that  by  going  Into  a  little  de- 
tail. •  •  •  When  I  arrived  at  Pendleton 
I  visited  a  friend  there,  a  farmer  who  had 
been  In  Camas  Prairie  shortly  before  that, 
and  he  encouraged  me  to  go  on  to  that 
country,  and  said  It  was  the  best  country. 
The  description  of  tlie  soil  Is  what  gave  me 
the  preference." 

The  2,700  acres  of  land  close  to  Pomeroy 
above  referred  to  was  a  tract  of  land  adver- 
tised for  sale  as  No.  37  of  the  circular  sent 
to  Mulhall  by  B.  F.  Morris.  It  seems  that  the 
said  Morris  had  that  tract  of  land  listed  with 
him  for  sale.  Mulhall  further  testified  that 
he  had  an  uncle  living  near  Moscow  whom  he 
had  lost  track  of,  and  when  he  arrived  there 
he  endeavored  to  locate  him,  and  his  landlord 
at  the  hotel  referred  him  to  a  gentleman 
sitting  in  the  ofllce  by  the  name  of  McGoweu. 
McGowen  could  give  him  no  information  In 
regard  to  his  uncle,  but  Informed  Mulhall 
that  the  respondents,  the  firm  of  Spotswood 
&  Veatch,  were  well  acquainted  there,  and 
they  probably  could  give  him  some  infor- 
mation about  his  uncle.  During  that  con- 
versation he  Informed  McQowen  where  he 
was  from  and  where  he  was  going,  and  talk- 
ed to  him  In  regard  to  the  Camas  Prairie 
country.  McGowen  Informed  witness  that  he 
would  go  with  him  the  following  uioming 
to  the  office  of  respondents,  and  on  the 
following  forenoon,  while  witness  was  visit- 
ing with  a  party  of  acquaintances  from  Iowa 
who  had  just  returned  from  a  trip  to  the 
Camas  Prairie  country,  McGowen  came  up 
and  asked  witness  to  go  to  the  office  of  Spots- 
wood  &  Veatch  with  him.  He  thereupon  went 
and  was  introduced  to  Spotswood  &  Veatch. 
and  they  introduced  witness  to  some  old 
gentleman  there  who  was  an  old  timer  with 
whom  he  talked  about  the  country  and  about 
his  uncle,  and  It  appears  that  he  also  talk- 
ed to  Spotswood  &  Veatch  in  regard  to  the 
Camas  Prairie  country.  Witness  informed 
them  of  his  mission  there,  and  they  stated 
to  him  that  Mr.  B.  F.  Morris  was  an  old  ac- 
quaintance of  theirs,  an  old  associate,  and  a 
very  reliable  man  to  deal  with,  and  spoke 
very  highly  of  him,  and  stated  to  Mul- 
hall that  they  would  give  him  a  letter  of  In- 
troduction to  Morris,  and  thereupon  they  pre- 
pared the  letter,  which  is  the  letter  above  set 
forth,  dated  May  31,  1902.  Mulhall  on  that 
day  proceeded  to  Lewlston,  and  there  met 
Mr.  Morris  and  handed  him  the  said  letter 
of  introduction.     On  cross-examination,  the 
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wltneafi  testified  as  follows:  "Q.  •  •  • 
Then  why  did  you  get  a  letter  of  Introduc- 
tion from  Spotswood  to  Morris  when  you 
<.-laini  you  didn't  linow  Spotswood?  A.  Why, 
he  volunteered  the  letter.  Q.  What  was  the 
conversation  that  led  up  to  his  giving  you 
the  letter  of  Introduction?  A.  Inquiries 
which  I  made  about  the  country.  »  *  * 
You  understand  I  was  coming  out  here  to 
see  the  country  and  wanted  to  learn  all  I 
could.  I  might  have  aslied  a  hundred  ques- 
tions or  more.  I  couldn't  recollect  them  at 
this  time.  Q.  You  don't  deny  that  he  didn't 
draw  your  attention  to  these  lauds?  A.  I 
think  I  drew  his  attention  to  the  lands.  Q. 
Then,  Mr.  Mulhall,  if  you  were  coming  to 
L«wiston  to  see  Mr.  Morris,  what  did  you 
ever  deliver  that  letter  to  him  for?  A. 
Why,  I  delivered  It  as  a  matter  of  courtesy  to 
Spotswood  &  Veatcb.  I  would  not  Intention- 
ally promise  a  man  to  do  a  thing  and  not 
do  it." 

After  Mulhall  delivered  said  letter  of  in- 
troduction to  Morris,  he  had  an  interview 
with  him  at  which  appellant  Schleicher  was 
present,  and  it  appears  at  that  interview 
Morris  offered  the  said  lands  to  Mulhall  for 
f  17.50  per  acre,  reserving  that  year's  crops. 
That  interview  with  Morris  occurred  on  the 
evening  of  the  3l8t  of  May,  or  1st  day  of 
June,  1902,  and  Mulhall  proceeded  to  Camas 
Prairie  to  examine  said  tract  of  land.  It  Is 
also  shown  that  B.  F.  Morris  was  taken  sud- 
denly sick  and  died  on  the  4tfa  of  June,  1002. 
After  examining  the  land,  Mulhall  returned 
to  Lewiston  and  bad  further  negotiations 
witb  the  respondent  Schleicher,  who  was 
the  secretary  of  the  said  association,  and 
made  him  an  ofter  of  about  $40,000  for  the 
land,  which  was  declined.  Thereafter  Mul- 
hall left  Lewiston  on  bis  way  borne  by  the 
way  of  Portland,  and  when  he  arrived  at 
The  Dalles  he  called  said  Schleicher  up  by 
'phone  and  Inquired  of  him  what  their  de- 
cision was  In  regard  to  bis  ofFer  for  the  land. 
Schleicher  replied  that  they  declined  it. 
Nothing  further  was  done  in  regard  to  the 
matter  until  July  8th,  when  Mulhall  wrote 
the  following  letter  to  the  respondents: 
"Sioux  City,  Iowa,  July  8,  1902.  Spotswood 
<%  Veatch,  Moscow,  Idaho — Dear  Sirs:  In 
compliance  witb  your  request  when  at  your 
office,  I  desire  to  say  that  I  did  not  make  a 
deal  with  Mr.  Morris  for  the  land  at  Denver. 
In  fact,  I  had  arranged  with  him  to  go  and 
see  the  land,  but  he  was  luddenly  taken 
sick,  and  died  in  a  day  or  two.  However,  I 
saw  the  land  during  my  stay  In  that  neigh- 
borhood, and  while  there  apears  to  be  some 
very  good  lands  In  the  tract,  yet  I  fully  be- 
lieve there  is  three  hundred  acres  practically 
worthless.  If  the  same  could  be  obtained  at 
about  $12.50  per  acre,  I  think  I  would  pur- 
chase it.  There  are  plenty  of  other  lands 
in  smaller  tracts  in  that  neighborhood  that 
could  be  bad  at  that  price.  I  expect  to  re- 
turn to  Oregon  some  time  during  this  month. 


with  a  party  of  land  customers,  and  after 
getting  through  with  them,  I  hope  to  return 
by  the  way  of  Moscow,  at  which  time  I 
would  like  to  purchase  some  land,  therefore 
would  be  glad  to  receive  description  and 
prices  of  your  best  bargains.  Yours  very 
truly,  William  MulhalL"  The  respondents' 
reply  to  said  letter  is  as  follows:  "Mos- 
cow, Idaho,  July  14,  1902.  WUliam  Mulhall. 
Esq.,  Sioux  City,  Iowa — ^Dear  Sir:  We  are 
in  receipt  of  your  favor  of  the  8th  inst  The 
2,720  acres,  including  the  Denver  Townsite, 
cannot  be  bought  for  a  less  price  than  we 
made  you  when  here.  We  are  well  acquaint- 
ed with  every  acre  of  this  land,  and  know 
you  are  way  off  when  you  think  there  are 
300  acres  of  it  practically  worthless.  125 
to  150  acres  might  be  so  classed,  but  that 
carries  a  stream  of  water  which  adds  very 
much  to  the  value  of  the  balance  of  the  land. 
We  have  very  little  low  iHiced  land  in  this 
county  that  la  good.  We  have  sold  an  enor- 
mous amount  of  land  since  you  were  here, 
and  the  prices  are  steadily  advancing.  If 
you  come  this  way  on  your  return  from  Ore- 
gon we  will  be  glad  to  show  you  what  we 
have.  Yours  truly,  Spotswood  &  Veatch." 
Mulhall  returned  to  Idaho  in  the  fore  part 
of  August,  1902,  and  again  went  out  and 
examined  the  land.  On  his  second  trip  he 
bad  another  interview  with  Schleicher,  and 
he  i^iced  said  lands  to  him  at  that  time  at 
$20  per  acre,  and  after  some  negotiations 
he  sold  the  lands  to  Mulhall  for  $46,240; 
that  being  a  little  less  than  $17  per  acre. 
$5,000  of  the  purchase  price  was  paid  in 
cash,  and  $11,240  thereof  was  to  be  paid  on 
the  Ist  day  of  March,  1903,  and  the  balance 
of  $30,000  was  to  be  paid  on  or  before  three 
years  from  August  15,  1902,  with  interest  on 
deferred  payments  at  the  rate  of  8  per  cent 
per  annum.  Mulhall  bad  not  seen  either  of 
the  respondents  from  the  time  be  met  them 
in  Moscow  on  May  31,  1902,  until  some  time 
after  the  sale  was  made  on  the  15tli  of  Au- 
gust, 1902.  Mulhall  testified  that  he  was 
never  ready  or  willing  to  pay  $17.50  per  acre 
for  said  lands,  and,  as  the  evidence  shows, 
that  the  appellants  bad  not  offered  the  land 
to  talm  for  less  than  $17.50  per  acre  until  the 
15th  of  August,  when  be  declined  to  give 
them  to  exceed  $17  pw  acre,  and  they  ac- 
cepted that  offer.  These  facts  show  that  tbe 
appellants  received  for  said  land  every  dol- 
lar that  Mulhall  would  pay  therefor — ^was 
ready  and  willing  to  imy  therefor.  It  must 
be  borne  in  mind  here  that  It  ia  alleged  In 
the  complaint  and  admitted  that,  if  the 
land  was  listed  at  all  with  tbe  respondents, 
it  was  listed  as  follows:  The  appellants 
were  to  receive  a  net  of  $17.50  per  acre  for 
tbe  land  and  reserve  tbe  crops  growing  on 
tbe  lands  In  tbe  year  1002.  It  Is  alleged  in 
the  complaint  and  contended  by  counsel 
for  respondents,  that  they  had  procured  a 
purcbaser  for  said  land  on  the  terms  last 
stated,  but  tbe  evidence  is  clearly  against 
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that  contention.  The  evidence  Rhows  that 
Mulball  waa  never  ready  or  willing  to  pay 
to  exceed  $17  per  acre  for  said  land.  Con- 
ceding for  the  purposes  of  this  case  that  Bald 
lands  were  listed  for  sale  with  the  respond- 
ents by  appellants,  respondents  failed  to 
show  that  they  had  procured  a  purchaser 
who  was  ready  and  willing  to  pay  the  list 
price  for  said  land.  There  Is  nothing  In  the 
record  showing,  or  tending  to  show,  that 
the  appellants  have  in  any  manner  attempt- 
ed to  overreach  or  beat  the  respondents  out 
of  any  commissions  that  they  were  entHled 
to  receive  because  of  their  procuring  a  pur- 
chaser for  said  lands.  In  fact,  the  evidence 
shows  that  B.  F.  Morris  was  a  real  estate 
agent  himself;  that  he  advertised  largely 
and  sent  printed  lists  of  the  lands  that  he 
had  for  sale  over  the  country;  and  that  he 
sent  one  of  these  lists  to  Mulhall,  the  pur- 
chaser, and  that  that  advertisement  first 
called  Mulball's  attention  to  the  land.  Mul- 
hall did  not  know  of  Spottswood  &  Veatcb 
until  he  had  reached  Moscow,  Idaho,  on  his 
way  to  examine  said  lands,  and  there  acci- 
dentally met  them.  On  making  Inquiry  for 
an  uncle  that  he  had  lost  trace  of,  he  was 
referred  to  the  respondents  as  old  residents, 
and,  having  a  wide  acquaintance  In  and 
about  Moscow,  he  informed  them  of  the  pur- 
pose of  his  visit  to  Idaho,  and  the.v  gave  him 
a  letter  of  Introduction  to  B.  F.  Morris. 
Under  that  state  of  facts  It  Is  clear  that  they 
did  not  call  Mulhall's  attention  to  this  land, 
but  that  B.  F.  Morris  did  so. 

It  Is  contended  by  counsel  for  appellant 
that  It  was  the  letter  of  .Inly  14th  that  made 
Mulball  "ready  and  willing"  to  pay  for  said 
land  the  list  price,  to  wit.  $17.50  per  acre, 
reserving  that  year's  crops  and  5  per  cent, 
commission  for  the  respondents.  I  cannot 
agree  with  counsel  on  that  point.  The  diffi- 
culty is  the  uncontradicted  evidence  shows 
that  he  was  not  ready  and  willing  to  pay 
said  price,  or  that  they  Induced  him  to  pur- 
chase said  land.  The  record  shows  that  the 
respondents  are  keen,  shrewd  business  men, 
and  that  they  procured  the  very  largest  price 
that  It  was  posfdble  to  procure  from  said 
Mulball  for  said  lands.  The  respondents  cer- 
tainly had  confidence  In  the  business  ability 
of  the  appellants,  as  they  paid  no  attention 
whatever  to  Mulhall  after  giving  him  the 
letter  of  introdnctlon  to  Morris  dated  May 
31,  1002,  until  they  received  his  letter  of  July 
8tb.  To  recapitulate,  Mnlhnll,  the  purchaser, 
had,  in  April,  1002.  received  a  letter  from  B. 
F.  Morris  containing  a  cii-cular  list  of  land, 
which  list  called  the  particular  attention  of 
Mulball  to  the  Denver  Townslte  Company 
land,  and.  In  response  thereto,  he  left  his 
home  in  Sioux  City,  Iowa,  and  traveled  about 
2,000  miles  on  his  way  to  inspect  said  laud 
and  went  Into  the  office  of  the  respondents 
at  Moscow,  Idaho,  to  make  Inquiry  In  regard 
to  an  uncle  whom  he  had  not  heard  from  for 
years,  and,   while  there.   Informed  the   re- 


spondents of  his  mission  to  see  B.  F.  Morris 
and  Inspect  said  land.  Bespondents  thereup- 
on Informed  him  that  they  were  well  ac- 
quainted with  Moi-rls  and  would  give  him  a 
letter  of  introduction  to  him,  which  they  did. 
Can  it  be  contended  with  any  reason,  under 
that  state  of  facts,  that  respondents  procured 
Mulhall  as  a  purchaser?  He  had  concluded 
to  go  and  insiiect  said  land  more  than  a 
month  before  be  met  respondents,  having  had 
his  attention  called  to  It  by  B.  F.  Morris  and 
had  proceeded  about  2,000  miles  on  his  way 
to  see  the  land  before  he  accidentally  or  Inci- 
dentally met  respondents.  Those  are  the  un- 
disputed facts.  ResiHmdents  were  Informed 
by  Mulball  that  he  was  on  his  way  to  see 
said  land.  The  giving  of  said  letter  of  Intro- 
duction was  a  woi-k  of  supererogation  and  for 
the  evident  purpose  of  laying  the  foundation 
for  a  commission.  The  respondents  had  no 
more  right  to  appropriate  as  their  own  a  pur- 
chaser found  by  appellants,  than  appellants 
had  to  appropriate  one  found  by  respondents, 
provided  the  land  had  been  listed  with  them. 
There  must  be  a  little  honor  between  real 
estate  agents.  If  Mulhalls'  attention  had 
been  called  to  this  land  bj'  resi>ondents,  no 
court  would  penult  appellants  to  appropriate 
him  as  their  own  purchaser;  neither  will 
respondents  be  permitted  to  claim  as  their 
purchaser  one  procured  by  apimllants,  pro- 
vided the  sale  was  not  brought  about  by  the 
efforts  of  respondents.  MulbaM  evidently 
was  a  keen,  shrewd  man — a  real  estate  agent 
— and  bis  letter  of  July  8th  Indicates  to  nie 
that  be  had  concluded  to  purchase  said  luud, 
and  the  letter  of  resiMudents  of  July  14th, 
to  him,  did  not  Influence  him  to  make  the 
purchase.  It  Is  sufficient  to  say  that  Mulhall 
was  a  puri'haser  procured  by  Morris,  now  de- 
ceased, and  not  by  respondents. 

The  Judgment  Is  revei-sed,  and  the  cause  re- 
manded, with  ln.structIons  to  dismiss  the  ac- 
tion.   Costs  are  awai-ded  to  appellants. 

STOCKSLAGEU,  C.  J.,  concurs. 

AILSHIE,  J.  (dissenting).  I  agree  with 
my  Associates  In  much  that  is  said  in  the 
very  exhaustive  o]>lnlon  by  Mr.  Justice  SUL- 
LIVAN, and  still  I  find  much  there  said  that 
I  cannot  agree  with.  This  Is  the  second 
hearing  of  this  case,  and  the  second  opinion 
filed.  I  expressed  my  views  on  the  original 
hearing  as  to  the  jMwers  and  authority  of  the 
secretary  and  trustee  of  this  association,  and 
also  expressed  doubts  as  to  whether  such  an 
association  can  lawfully  exist  under  our  Con- 
stitution and  enjoy  any  rights,  jirlvileges,  or 
Immunities  other  than  or  sniKTlor  to  those 
enjoyed  by  partuershi|)s  and  Individuals.  I 
hare  had  no  o<-casioii  to  change  my  mind  on 
this  matter  since  the  first  hearing.  It  Is 
clear,  however,  to  the  merest  layman  that 
the  majority  of  the  court  have  given  recogni- 
tion to  a  hybrid  business  organization — half 
corporation,  half  i)artuershlp.    For  the  pur- 
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pose  of  SToldlng  liabllitT  when  creditors  pur- 
sue It,  we  axe  assured  tbat  It  enjoys  such  of 
the  powers  and  privileges  of  a  corporation 
that  Its  partners  are  not  liable  for  debts  in- 
curred by  its  ofQcers  and  agents,  unless  spe- 
cially authorized  by  a  meeting  of  the  share- 
holders, nor  are  they  liable  for  debts  in- 
curred by  partners,  or  "shareholders,"  as 
they  please  to  call  themselves.  On  the  other 
hand,  when  confronted  with  the  necessity  of 
incorporating  under  the  law  before  exercising 
or  enjoying  any  of  the  privileges  of  functions 
of  or  common  to  a  corporation,  we  are  told 
they  are  merely  a  "limited  or  special  part- 
nership." Such  an  easy,  elusive,  and  facile 
organization,  without  identity  or  conscience 
will  render  the  much  hated  corporation  a 
mere  dwarf  in  the  sight  of  such  manifesta- 
tions of  power  and  immunity  from  liability. 
Aside  from  being  entirely  useless  and  unne- 
cessary, it  would  be  equally  as  tedious  and 
laborious  (far  beyond  the  time  at  my  disposal) 
for  me  to  undertake  to  go  through  and  point 
out  wherein  I  agree,  and  where  disagree, 
with  the  opinion  of  the  majority.  I  will  con- 
tent myself  by  saying  I  concur  in  part  and 
dissent  in  part 

(12  Idaho,  400) 
SPOTSWOOD  et  al.  v.  DERNHAM  et  al. 

(Supreme    Court    of    Idaho.    June   13,    1906.) 

1.  Judgment— Sebvice  o»  Pbocess— Theory 
OF  Action. 

Wliere  an  action  Is  begun  upon  the  theory 
that  the  defemlants  compose  a  voluntary  un- 
incorporated joint  stock  company,  and  that  the 
service  of  Biimiuons  must  be  made  upon  each 
and  every  of  the  defendants  to  sive  the  court 
jurisdiction,  the  fact  that  the  clerk  of  the  court, 
through  inadvertence  or  otherwise,  enter  judg- 
ment against  the  unserved  defendants,  on  ap- 
peal, such  judgment  will  be  set  aside. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment,  $  422.] 

2.  Appeai/— Pabties    Entitled    to    Az-leob 
Ebbob. 

In  such  a  case,  where  the  partners  served 
with  summons  appeal,  that  appeal  inures  to  the 
benefit  of  the  unserved  partners,  provided  the 
service  of  summons  on  one  partner  is  sufficient 
service  on  all  of  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
CcnL  Dig.  Appeal  and  Error,  S|  4508,  4415, 
4416.] 

(Syllabus  by  the  0)urt) 

Appeal  from  District  (3ourt,  Nez  Perce 
<3ounty;    Edgar  C.  Steele,  Judge. 

Action  by  A.  T.  Spotswood  and  others 
against  Henry  Deruham  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Reversed  and  remanded  with  instructions 
to  dismiss  the  action. 

James  E.  Babb  and  Daniel  Needham,  for 
appellants.    I.  N.  Smith,  for  respondents. 


SULLIVAN,  J.    This  is  an  appeal  by  the 
defeudttuts,  Deruham,  Kau^mau,  aud  Scott, 


from  the  Judgment  rendered  by  the  trial 
court  In  the  case  of  A.  T.  Spotswood  et  al. 
against  John  B.  Morris,  as  administrator  of 
the  estate  of  Benjamin  F.  Morris,  deceased, 
et  al.  This  is  the  same  case  reported  in  85 
Pac.  1094,  and  reference  is  made  to  that  case 
for  the  facts  on  this  ai^eal.  The  title  to  the 
case  is  given  In  the  complaint  as  follows: 
"A.  T.  Spotswood  and  Fred  Veatch,  Partners 
as  Spotswood  &  Veatch,  Flaiutlffs,  t.  John 
B.  Morris,  as  Administrator  of  the  Estate  of 
Benjamin  F.  Morris,  Deceased,  Harriet  F. 
Morris,  Administratrix  of  the  Estate  of  Ben- 
jamin F.  Morris,  Deceased,  Henry  Dernbam, 
■William  KaufEman,  John  P.  Vollmer,  Wallace 
Scott  and  Robert  Schleicher,  Trading  and 
Doing  Business  as  the  Denver  Townsite  Com- 
pany, a  Voluntary  Unincorporated  Joint-Stocli 
Company,  Defendants."  In  the  decision  by 
this  court  on  the  appeal  above  referred 
to,  the  court  held  that  the  Denver  Townsite 
Company  was  a  limited  partnership,  r^u- 
lated  and  controlled  by  its  articles  of  asso- 
ciation, and  the  plaintiffs  refer  to  it  in  the 
title  of  the  case  as  the  "Denver  Townsite 
Company,"  a  voluntary  unincorporated  joint 
stock  company.  While  it  was  contended 
finally  by  counsel  for  respondents  that  said 
association  was  only  a  general  partnership, 
the  case  apparently  was  not  tried  upon  that 
theory.  Service  of  summons  was  never  made 
upon  the  defendants  Deruham,  Kauffman, 
and  Scott,  and  there  was  no  appearance  In 
the  case  for  them;  but,  regardless  of  that 
fact,  a  judgment  was  entered  against  them, 
which  would  have  been  proper  had  they  been 
general  partners  with  the  other  defendants, 
and.  In  the  determination  of  this  matter,  it 
may  be  considered  that  the  service  on  one 
partner  was  a  sufficient  service  on  all  of  them. 
If  that  be  true,  the  appeal  of  Vollmer, 
Schleicher,  and  the  administrator  of  the  Mor- 
ris estate  was  an  appeal  for  the  entire  paitmec- 
ship,  and  the  judgment  of  the  trial  court 
against  them  must  be  set  aside  and  the 
action  dismissed  on  the  same  grounds,  for 
the  same  reasons  given  in  our  decision  in 
the  former  cas&  Taiciug  the  other  view  of 
the  matter,  that,  in  order  to  get  jurisdiction 
of  Deruham,  Kauffman,  and  Scott,  they 
should  have  been  served  with  summons,  aud, 
as  they  were  not,  the  court  had  no  juris- 
diction to  enter  judgment  against  tUem  and 
for  that  reason  the  judgment  must  be  set 
aside. 

It  seems  clear  to  me,  from  the  record  In 
thiscase,  that  tbeclerkinadvertentlyentered 
judgment  against  all  of  the  defendants,  when 
the  theory  on  which  the  case  was  commenced 
seems  to  have  been  that  service  of  summons 
must  be  made  on  each  of  the  defendants. 
The  judgment,  as  entered,  recites  the  fact 
that  James  E.  Babb  and  Daniel  Needliam 
appeared  as  attorneys  for  the  defendants, 
when,  as  a  matter  of  fact,  they  did  not  ap- 
pear for  said  Dernham,  Kauffman,  aud  Scott, 
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vinlesB  It  be  held  that,  by  appearing  for  the 
iidtDiiiiKtrator  of  the  Morris  estate  and  Voll- 
mer  and  Schleicher,  they  thereby  api)eared 
for  all  the  defemlants.  But,  as  above  stated. 
I  do  not  understand  that  the  case  was 
tried  npon  the  theory  that  the  Denver  Town- 
site  Couipany  was  a  general  partnership, 
and  the  paijers  show  that  Messrs.  Buhl)  and 
Nccdhaiu  only  appeared  for  a  part  of  the 
defendants.  While  the  judgment  itself  doe.s 
not  name  any  of  the  (It'feiidauts,  it  does  re- 
eite  a.s  follows:  "Wherefore,  by  virtue  of 
the  law  and  by  reason  of  the  premises  afore- 
said, it  is  ordered  and  adjudged  that  said 
plaintifts  have  and  recover  from  said  defend- 
ants the  sum  of  ?2,08!}.33,"'  etc.  If  Messrs. 
Knbb  and  Needliam  appeared  for  all  the  de- 
fendantii.  the  judgment  must  be  set  aside  as 
to  all  of  the  defendants,  and.  If  they  only 
apiJeared  for  the  administrators  of  the  Morris 
estate.  Yollmer.  and  Schleicher,  the  court  had 
no  jurisdiction  to  enter  judgment  against  the 
other  defendants,  and  the  judgment  must  be 
set  aside,  and  it  is  so  ordered.  The  ca.se  is 
remanded  to  the  trial  court  with  Instructions 
to  dismiss  the  action.  Costs  arc  awarded  in 
favor  of  the  ai>pellants. 

STOCK  SLA(}KR,  C.  J.  concurB. 

AILSIIIE.  J.  (concurring).  I  concur  with 
the  opinion  of  Mr.  .Justice  STJLMVAN  in 
this  ease.  To  my  mind  this  opinion  rests  on 
the  true  and  only  legal  basis  on  which  It 
can  be  founded,  and  does  not  depend  for  Its 
justification  on  the  theory  that  a  joint  stock 
company  or  association  is  a  peculiar  organiza- 
tion that  may  exercise  powers  and  enjoy 
privileges  and  Immunities  not  exercised  or 
onjoye<l  by  individuals  or  partnerships. 
There  is  neither  reason  nor  any  sound  law 
against  a  business  association  calling  Itself 
a  joint  stock  company,  but  such  organization 
is  nothing  more  uor  less  than  a  partnership — 
special  If  formed  In  compliance  with  chapter 
1,  tit.  It,  of  the  Civil  Code  (Rev.  St.  1887), 
otherwise  general,  though  limited  to  a 
speciDo  business  or  transaction.  I  do  not 
understand  that  counsel  for  respondent  has 
ever  contended  otherwise.  He  does  urge, 
however,  that,  wliile  they  were  a  partnership, 
lie  has  so  prosecuted  his  action  against  them 
as  to  hold  both  the  partners  as  such,  and 
also  all  the  members  pei-sonally  on  whom 
he  secured  personal  service.  If  his  position 
is  correct,  it  would  still  be  tnie  that  he 
could  take  no  judgment  against  any  individu- 
al not  serve<l,  and.  on  the  other  hand,  a 
reversal  of  his  judgment  against  the  partner- 
ship on  the  appeal  of  any  member  thereof 
must  necessarily  inure  to  the  benefit  of  all 
the  partners.  His  judgment  against  Dem- 
ham.  Kanffman,  and  Scott  must  therefore 
fail,  whether  it  b'>  considered  a  judgment 
jigalnst  them  as  individuals  or  against  the 
partnei'shlp. 


Appeal  of  RICE. 
(Supreme    Court    of    Idaho.    April    18,    1906.) 

1.  EXECUTOKS  A.ND  AOMINISTBATOBS— PUULIC 
ADMIMSTBA.TOB— FkeS  AND  COMrESSATIOS— 
OKFICrAL    LlABILlTV. 

A  county  treasurer  is,  under  the  Constitu- 
tion nnd  laws  of  this  state,  ex  officio  public  ad- 
ministrator, and  all  fees  aud  compenKation  re- 
ceived by  him  in  his  oflicial  capacity  and  as 
pul)lic  administrator  must  be  accounted  for 
and  reported  to  his  county  and  cannot  be  re- 
tained by  him  for  his  personal  or  individual  use. 

2.  Same— AccouNTTNo. 

B.v  virtue  of  holding  tlie  office  of  county 
treasurer,  the  individual  ijecomes  er  officio  pub- 
lic administrator,  and  is  thereby  and  for  that 
reason  alone  qualilied  to  become  an  adminis- 
trator of  an  estate  under  subdivision  9  of  sec- 
tion 5351,  and  section  5082,  Rev.  St.  1887.  and 
any  and  all  fees  and  compensation  received 
hy  him  by  reason  of  discharging  such  duties, 
belong  to  the  county  and  must  be  accounted 
for  to  the  county. 
(Syllabus  by  the  Court.) 

Appeal  fom  District  Court,  Shoshone  Coun- 
ty; Ralph  T.  Morgan,  Jndge. 

Hans  J.  Rice,  county  treasurer  of  Shoshone 
county,  and  ex  otflcio  public  administrator, 
appealed  from  the  action  of  the  Board  of 
County  Commissioners  of  Shoslioue  county  in 
refusing  to  pay  him  a  quartei-'s  salary  as 
county  treasurer,  which  order  and  action  of 
the  board  was  based  on  the  neglect  and  I'e- 
fusnl  of  the  treasurer  to  account  for  the  fees 
and  compensation  collected  by  him  as  public 
administrator.  The  district  court  sustained 
and  affirmed  the  action  of  the  lK>ard  of  com- 
missioners, and  the  treasurer  appealed  there- 
from.   Jtidgment  affirmed. 

Henry  P.  Knight,  for  appellant.  .Tames  E. 
Gyde,  Pros.  Atty.,  for  resiwndont  county. 

AILSIIIE,  J.  The  only  question  to  be  de- 
termined on  this  appeal  Is  whether  or  not 
the  fees  collected  by  the  public  administra- 
tor. In  administering  upon  estates  under  ap- 
pointment, and  in  the  capacity  of  public  ad- 
ministrator, must  be  turne<l  In  to  the  county 
or  may  be  retained  by  him  for  his  personal 
and  individual  benefit.  Section  6  of  article 
18  of  the  Constitution  makes  the  county 
treasurer  ex  officio  public  administrator. 
Chapter  13  of  title  10  of  the  Code  of  Civil 
Procedure  of  1887  prescribes  the  duties  of  the 
public  administrator.  By  the  provisions  of 
that  chapter  he  Is  rwiuircd  to  give  a  separate 
l>ond  in  a  sura  not  less  than  $2,000  condition- 
ed as  other  official  bonds;  and  section  5681 
makes  It  his  duty  to  take  charge  of  certain 
«>states  therein  enumerated  without  appoint- 
ment, and  to  administer  same  forthwith  (sec- 
tion .">(k82).  Section  5351,  Rev.  St.  1887,  pre- 
scrilies  the  order  In  which  various  persons 
and  classes  of  per.son8  are  entitled  to  admin- 
ister upon  estates  of  deceased  persons  and 
names  the  puldic  administrator  as  ninth  in  or- 
der. An  exaniiimtion  of  the  Constitution  nnd 
the  various  statutory  provisions  makes  it 
clear  to  us  that  the  county  treasurer  has  ccr- 
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talu  official  duties  to  perforin  and  discbarge 
as  public  administrator,  and  It  is  equally  as 
clear  that  any  fees  or  compensation  received 
or  collected  by  him  for  the  discharge  of  such 
duties  are  necessarily  received  In  his  offlclai 
capacity  and  chargeable  to  him  in  the  snue 
capacity.  The  fifth  amendment  to  the  Con- 
stitution, being  the  amendment  to  section  7 
of  article  18,  provides  that  all  county  officers 
and  their  de]>utles  shall  receive  as  "full  com- 
pensation for  their  services  fixed  annual  sal- 
aries to  be  paid  quarterly  out  of  the  county 
treasury  as  other  expenses  are  paid."  The 
same  section  further  provides  that  "all  fees 
which  may  come  into  his  hands  from  what- 
ever source  over  and  above  his  actual  neces- 
sary expenses  shall  be  turned  Into  the  county 
treasury  at  the  end  of  each  quarter.  lie 
shall,  at  the  end  of  each  quarter,  file  with 
the  clerk  of  the  board  of  county  commission- 
ers a  sworn  statement,  accompanied  by  prop- 
er vouchers,  showing  all  expenses  incurred 
and  all  fees  received,  which  must  be  audited 
by  the  board  as  other  accounts."  Section  9 
of  article  18,  makes  it  a  felony  for  any  county 
officer  to  neglect  or  refuse  to  comply  with  the 
provisions  and  requirements  of  section  7. 
Section  1  of  the  salary  act  of  1800  (Sess.  Laws 
1890,  p.  40o)  is  a  substantial  reiteration  of 
the  constitutional  requirements  hereinbefore 
referred  to,  and  especially  provides  that  the 
salaries  of  the  various  county  officials  shall 
be  full  compensation  for  the  discharge  of  all 
their  official  duties  and  services.  We  have 
no  hesitancy,  therefore,  in  liolding  that  all 
fees  and  compensation  received  by  the  public 
administrator  as  such  and  in  his  offlclai  ca- 
pacity must  be  accounted  for  by  such  officer 
and  are  chargeable  against  him  by  the 
county. 

In  the  case  at  bar  it  Is  stipulated  that  tlie 
officer  "collected  various  fees  for  services 
performed  by  him  under  appointments  made 
by  the  probate  court,  which  said  appoint- 
ments were  made  because  he  was  public  ad- 
ministrator. In  administering  upon  divers 
estates  of  deceased  persons  by  virtue  of  siich 
appointments."  It  will  be  seen  from  the 
stipulation  that  the  appellant  admits  in  this 
case  that  he  has  received  fees  and  compensa- 
tion in  his  capacity  as  public  administrator. 
It,  therefore,  becomes  unnecessary  for  us  to 
determine  in  this  case  as  to  whether  or  not 
the  public  administrator  Is  in  fact  entitled 
to  charge  and  collect  fees  for  administrating 
on  estates.  AVe  do  hold,  however,  that  he 
must  account  to  his  county  for  any  and  all 
fees  which  he  has  collected  as  such  offlc-er. 
The  same  course  of  reasoning  adopted  by  tliis 
court  In  Illllard  v.  Shoshone  County,  3  Idaho 
(Ilasl).)  103.  27  Pac.  (SlO.  Guheen  v.  Curtis, 
3  Idaho  (Hash.)  443,  31  Pac.  80."),  Ada  County 
v.  Gess,  4  Idaho,  Oil,  43  Pac.  71,  and  Ada 
County  V.  Ryals,  4  Idaho,  3(U",  39  Pac.  .5,10, 
Is  ajjpllcable  In  the  case  at  bar.  Counsel  for 
api)ellant  has  placed  considerable  stress  on 
the  fact  that  one  who  is  liolding  the  office  of 
county  treasurer  miglit,  under  section  53ol, 


Rev.  St.  1887,  teeome  entitled  to  administer 
upon  an  estate  by  reason  of  the  relation  he  sus- 
tained to  the  deceased  person  and  In  prefer- 
ence to  bis  right  as  public  administrator,  and 
that  in  such  event  he  could  not  be  required  to 
account  for  the  fees  and  compensation  re- 
ceived in  the  course  of  such  administration. 
That  question  does  not  arise  in  this  case,  and 
we  do  not  feel  called  upon  to  discuss  it  here. 
It  is  worthy  of  note  that  In  every  instance, 
except  that  of  public  administrator,  it  is  nec- 
essary to  petition  the  probate  court  for  ap- 
pointment, and  give  public  notice,  and  have  a 
time  fixed  for  hearing  on  the  application,  and 
after  appointment  is  made  bond  must  be  giv- 
en. On  the  other  band,  none  of  these  things 
are  necessary  to  entitle  the  public  administra- 
tor as  such  to  administer.  It  will  be  olwerved 
from  sction  5(582,  Rev.  St  1887,  that  letters 
may  Issue  without  notice,  and  that  It  is  not 
even  necessary  for  the  public  administrator 
to  file  an  oath  in  each  case. 

The  judgment  must  be  affirmed,  and  it  Is  so 
ordered.     Costs  awarded  to  respondent 

STOCKSLAGER,  C.  J.,  and  SULLIVAN, 
J.,  concur. 


CITT  OF  STILLWATER  v.  SWISHER. 
(Supreme  Court  of  Oklahoma.    Feb.  15,  190C) 

1.  Appkai^— Review— Questions  or  Fact. 

Where  a  disputed  question  of  fact  is  sub- 
mitted to  a  jury  in  the  trial  court,  under  proper 
instnictions,  the  finding  of  the  jury  on  such 
question  of  fact,  and  the  judgment  of  the  court 
thereon,  will  not  be  disturbed  by  this  court, 
where  the  record  shows  evidence  reasonably 
tending  to  aupport  such  fmding, 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  3928.] 

2.  Municipal     Cospobatioks  —  Defectivb 
Streets. 

A  municipal  corporation  is  bound  by  law 
to  use  reasonable  and  ordinary  care  and  dili- 
gence to  keep  its  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  public  travel  in 
the  ordinary  modes  of  traveling,  and  if  it  fails 
so  to  do  it  is  liable  for  injuries  sustained  by 
reason  of  such  negligence,  provided  the  party 
injured,  at  the  time  of  the  injary,  was  exer- 
cising reasonable  and  ordinary  care  to  avoid 
injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  DifT.  Municipal  Corporations,  g<  1587- 
1.591,  1012.] 

3.  Same— Rights  op  Tbaveleb. 

A  person  traveling  on  a  public  street  of  a 
city  which  is  in  constant  use  by  the  public, 
while  using  the  same  with  reas>onable  care  and 
caution,  has  a  right  to  presume  that  such  street 
is  in  reasonably  safe  repair,  and  is  reasonably 
safe  for  ordinary  travel  by  night  aa  well  as  by 
day  througliout  its  entire  width,  and  is  free 
from  all  dangerous  holes  and  ol»tmctions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1678.] 

4.  Tbt.\I/— Speciai,  Findings  of  Fact. 

Where  special  findings  of  fact  are  asked  by 
either  party  to  be  submitted  to  the  jury,  such 
facts  must  be  material  and  pertinent  to  the 
matter  in  controversy,  and  the  interrogatories 
must  ask  a  response  as  to  tlie  existence  of  some 
particular  fact,  and  not  embrace  a  series  of  facts 
which  are  necessarily  included  in  tlie  detenni- 
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nation  by  the  ceneral  verdict  The  questiong 
must  be  snch  as  involve  legal  consequences,  and 
have  some  controlling  force  in  reaching  a  con- 
clusion. They  must  be  material  and  pertinent, 
and  relate  to  ultimate,  rather  than  evidentiary, 
facts. 

[Ed.  Note. — For  cases  in  point,  see  voL  43, 
Cent.  Dig.  Trial,  H  828-833.] 

(Syllabos  by  the  Court.) 

Error  to  District  Court,  Payne  County; 
before  Justice  Jno.  H.  Burford. 

Action  by  Jacob  Swisher  against  the  city 
of  Stillwater.  Judgment  for  plaintliT,  and 
defendant  brings  error.    Affirmed. 

Tbls  Is  an  action  begim  In  the  district 
court  of  Payne  county,  by  the  defendant  In 
error,  Jacob  Swisher,  against  the  city  of 
Stillwater,  plaintifiF  in  error,  in  which  the 
plaintiff  alleges  that  the  defendant  is  a  city 
of  the  first  class,  located  In  Payne  county, 
Oklahoma  Territory;  that  while  traveling 
upon  one  of  the  public  streets  of  said  city, 
which  was  r^ularly  platted,  dedicated,  and 
used  by  the  dty  as  a  street,  the  plaintiff. 
While  exercising  reasonable  care  and  caution, 
was  injured  and  sustained  damages  in  con- 
sequence of  the  dangerous  and  defective  con- 
dition of  said  street,  caused  and  permitted 
by  the  defendant  city.  The  exact  nature  of 
the  injnrieft  and  the  exact  conditions  of 
•aid  street  and  sidewalk  are  particularly  set 
out  In  the  petition  of  plaintiff,  to  which 
petition  defendant  filed  an  answer  of  general 
denial,  and  also  alleging  that,  if  any  injury 
or  damage  had  been  sustained  by  the  plain- 
tiff, it  was  in  consequence  of  his  own  negli- 
gence. To  this  answer  a  reply  was  filed,  and 
at  the  September  term  of  said  court  the  case 
was  tried  to  a  Jury,  under  instructions  of 
the  court.  The  Jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $1,200.  Motion  for 
new  trial  was  made  in  due  time,  overruled 
by  the  court,  and  exceptions  saved.  The  case 
is  brought  here  for  review. 

J.  W.  Reece,  City  Atty.,  and  Geo.  P.  TJhl, 
for  plaintiff  in  error.  Lowry  &  Lowry,  for 
defendant  in  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  eight  pages  of  the  brief  and  argument 
of  counsel  for  plaintiff  in  error  are 'devoted 
to  an  extensive  discussion  of  the  evidence. 
In  an  attempt  to  ehow  that  the  verdict  of 
the  Jury  was  not  authorized  by  the  evidence; 
but  we  have  examined  the  entire  record  In 
the  case,  and  all  the  evidence  therein  contain- 
ed, and  under  the  oft-repeated  and  well-rec- 
ognized rule  of  this  court  that  findings  of 
Tact  by  a  Jury  or  the  trial  court  would  not 
be  disturbed  by  this  cotirt  where  the  evi- 
dence reasonably  tends  to  support  such  find- 
ing, and  as  the  evidence  in  this  case,  it 
seems  to  us.  Is  clearly  sufficient  to  support 
the  finding  of  the  Jury,  this  portion  of  the 
brief  and  argament  will  not  be  considered  by 
this  court 

The  second  assignment  of  error  is  that 
the  court  committed  error  In  refusing  11  spe- 


cial Instructiona  asked  by  the  city,  each  of 
which  the  city  claims  should  have  been  giv- 
en. We  have  examined  these  11  special  in- 
structions, and  we  think  that  the  substance 
of  all  therein  contained,  and  every  principle 
of  law  therein  enunciated  was  fully  and 
completely  covered  by  the  general  charge  of 
the  court,  and  hence  the  refusal  of  these 
Instructions  was  not  error.  In  this  assign- 
ment of  error  it  is  also  contended  by  plain- 
tiff in  error  that  the  true  rule  of  law  in 
such  case  is:  "A  municipal  corporation  is 
bound  by  law  to  use  ordinary  care  and  dili- 
gence to  keep  its  streets  and  sidewalks  In 
a  reasonably  safe  condition  for  public  use 
in  the  ordinary  modes  of  traveling,  and  if  it 
fails  so  to  do,  it  Is  liable  for  injuries  sus- 
tained by  reason  of  such  negligence,  provid- 
ed, however,  that  the  party  injured  exercises 
ordinary  care  to  avoid  the  injury."  Kow, 
we  think  that  no  one  would  seriously  contend 
that  this  was  not  a  correct  statement  of  the 
law,  and  for  the  purposes  of  this  opinion  we 
are  willing  to  concede  that  in  this  particular 
the  statement  of  counsel  for  plaintiff  in  error 
is  absolutely  correct;  but  counsel  contend 
that  the  court  gave  to  the  Jury  a  different 
rule  of  law  in  bis  general  charge.  We  are 
unable  to  see  how  counsel  could  arrive  at 
this  conclusion  if  they  have  carefully  read 
the  instructions  of  the  court  We  think  this 
is  exactly  the  principle  of  law  laid  down  by 
the  court  in  his  general  charge,  as  a  refer- 
ence to  the  instructions  will  show.  Instruc- 
tion Ko.  3  of  the  general  charge  is  as  follows: 
"A  municipal  corporation  is  required  to  exer- 
cise ordinary  care  and  diligence  to  keep  its 
sidewalks  in  a  reasonably  safe  condition  for 
public  use  in  the  ordinary  and  usual  modes 
of  travel,  and  If  it  fails  to  do  so  It  is  liable 
for  injuries  sustained  by  reason  of  such  neg- 
ligence, provided,  however,  that  the  party  In- 
jured was  in  th«>  <4xerclse  of  ordinary  care 
and  caution  at  the  time  the  Injury  occurred." 
This  instruction,  which  was  given  to  the  Jury 
as  the  law  in  the  case  by  the  court,  certainly 
does  not  violate  the  principle  of  law  as  con- 
tended for  by  counsel  for  plaintiff  In  error, 
but  is  a  fair,  clear,  and  correct  statement  of 
the  law  governing  the  case. 

In  the  third  assignment  of  error  It  is  con- 
tended by  counsel  that  "in  the  eleventh  of 
which  Instructions,  the  court  in  the  fore  part 
of  the  Instruction  seems  to  give  about  what 
we  think  le  the  law;  but  the  plaintiff,  Swish- 
er, does  not  complain  of  his  eyesight  says  It 
was  good — he  seems  to  use  glasses,  but  they 
were  not  even  broken  In  that  fall — but  In  the 
latter  part  of  this  instruction  knocks  it  all 
over  and  places  Swisher  on  a  level  with  per- 
sons of  good  eyesight  so  as  to  actually  con- 
tradict the  fore  part  of  the  instruction,  and 
thereby  makes  the  Instruction  useless,  and 
leaves  the  Jury  free  to  exercise  their  Judg- 
ment and  volition.  In  this  we  claim  there 
was  grave  error."  But  we  think  a  reference 
to  the  eleventh  Instruction  in  the  general 
charge  of  the  court  will  show  that  this  critl- 
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clsm  Is  entirely  Tmwarranted,  and  the  strange 
Ijart  of  it  is  how  any  lawyer  with  these  In- 
structions before  him  could  make  this  com- 
ment, and  expect  it  to  be  received  with  cre- 
dence by  any  intelligent  coiu't.  The  eleventh 
instruction  reads  as  follows:  "It  was  the 
duty  of  the  plaintiff  wliile  traveling  on  the 
sidewalk  to  exercise  reasonable  care  aud  cau- 
tion to  avoid  Injury,  and  if  he  was  old,  iu- 
flrm,  and  hud  poor  eyesight,  and  the  night 
was  dark  and  the  sidewalk  not  lighted,  or 
poorly  lighted,  and  he  was  unacqiwintetl 
with  the  walk  and  its  conditions,  it  was  his 
duty  to  exercise  a  higher  degree  of  care  and 
caution  commensurate  with  the  increased 
risk  or  danger;  and  If  he,  under  all  the  cir- 
cumstances, did  exercise  such  caution  as  an 
ordinarily  prudent  person  would  usually  ex- 
ercise imder  similar  circumstances,  then  he  is 
not  chargeable  with  any  negligence,  and  If 
the  city  negligently  permitted  the  stairway 
to  extend  into  the  sidewalk  and  render  it 
dangerous  under  such  conditions,  then  your 
verdict  should  be  for  the  plaintiff."  Xow  it 
will  be  noticed  that  the  latter  part  of  these 
instructions,  which  is  complained  of  by  coun- 
sel, is  modified  aud  governed  all  the  way 
through  by  the  expression  used  In  the  in- 
struction, "if  he,  under  all  the  circumstan- 
ces." Then  follows  the  language,  "did  exer- 
cise such  caution  as  an  ordinarily  prudent  per- 
son would  usually  exercise  under  similar  clr- 
cimistances,  then  he  Is  not  chargeable  with 
any  negligence."  And  this  instruction,  when 
submitted  to  the  ordinary  rules  of  construing 
language,  and  taken  as  a  whole,  certainly 
states  the  proposition  of  law  correctly,  Is  in 
no  way  misleading  to  the  jury,  and  gives 
them  no  unwarranted  license  in  the  exercise 
of  judgment  or  volition,  and  is  not  subject 
to  the  criticism  put  upon  It  by  counsel  for 
plaintiff  In  error. 

It  is  next  complained  that  the  court  erred 
in  instruction  Xo.  4,  in  that  it  placed  a 
higher  obligation  on  the  city  than  Is  required 
l>y  the  law  us  cited  above,  and  counsel  say 
that  as  Instruction  Xo.  4  states  to  the  jury 
that  "it  is  the  duty  of  the  city  of  Still- 
water to  keep  Its  sidewalks  in  a  reasonably 
safe  condition  for  ordinary  and  customaiy 
travel,"  that  this  is  error.  We  think  it 
requires  no  citation  of  authorities,  and  no 
discussion  to  demonstrate  that  counsel  is 
dearly  In  error,  and  that  this  Instruction 
clearly  and  correctly  states  the  law. 

It  is  next  complained  that  in  the  fifth  in- 
stniction  the  court  announces  an  incorrect 
principle  of  law,  and  in  their  brief,  at  page 
11,  counsel  for  plaintiff  in  error  use  the  fol- 
lowing language:  "The  court  therein  says. 
In  substance,  'that  a  pedestrian,  having  no 
knowledge  of  the  condition  of  a  walk  in  the 
city,  has  a  right  to  assume  that  the  city 
has  performetl  its  duty  and  that  the  side- 
walk is  in  reasonably  safe  condition.  In 
other  words,  ignorance  Is  bliss,  and  if  he  has 
no  knowledge  of  conditions,  be  has  a  right 
to  run  helter-skelter  as  he  pleases,  and  If 


Injury  or  loss  results  the  city  must  make 
good  the  damages.  Can  such  a  doctrine  be 
the  law?  If  it  is,  then  it  Is  in  direct  antag- 
onism with  every  human  impulse,  action, 
and  thought' "  Xow  we  are  constrained  to 
the  belief  that  counsel  in  using  this  language, 
hud  more  of  a  desire  to  indulge  in  recklc>s.s 
rhetoric,  and  rampant  Imagination,  than  to 
state  the  facts;  that  he  has  sacrificed  sense 
for  sound,  and  that  he  has  built  up  a  man  of 
straw  for  the  sole  and  only  punwse  of  show- 
ing his  skill  in  knocking  him  down,  as  in- 
struction Xo.  5  is  not  at  all  subject  to  the 
criticism  made,  nor  does  It  contain  any  lan- 
guage which  any  person  of  ordinary  intelli- 
gence, using  calm,  deliberate,  and  unbiased 
judgment,  could  understand  to  mean  any 
such  thing  as  that  stated  In  the  brief  of 
counsel  for  plaintiff  In  error.  To  prove  this, 
we  will  quote  herein  instruction  Xo.  5,  which 
is  as  follows:  "A  pedestrian  or  traveler 
passing  over  and  npon  a  sidewalk,  who  has 
no  notice  of  any  defects  in  the  walk,  has  a 
right  to  assume  that  the  city  has  performe<l 
its  duty,  and  that  the  sidewalk  is  in  a  rea- 
sonably safe  condition  for  public  travel, 
and  if,  while  using  the  sidewalk  for  the  usu- 
al and  ordinary  purposes,  an  injury  results 
to  a  person  so  using  the  sidewalk,  the  ques- 
tion as  to  whether  the  city  was  at  the  time 
negligent,  is  one  of  fact  to  be  determined  by 
the  jury.  If  the  city  failed  to  exercise  or- 
dinary care  and  diligence  to  keep  its  side- 
walks reasonably  safe  for  travel  then  such 
failure  constitutes  such  negligence  and  ren- 
ders the  city  liable  to  one  sustaining  injuries 
while  pre^erly  using  the  walk.  And  the 
question  of  contributory  negligence  of  the  in- 
jured person  Is  one  of  fact  to  be  determined 
by  the  Jury.  If  the  injured  party  was  at 
the  time  of  the  accident  exercising  such  care 
and  caution  as  ordinarily  prudent  persons 
would  exercise  imder  similar  circumstances, 
then  no  contributory  negligence  can  be  im- 
puted to  him.  On  the  other  hand,  although 
the  municipality  may  have  been  guilty  of  neg- 
ligence, if  at  the  time  of  receiving  the  Injuries 
complained  of  the  injured  party  was  not  in 
the  exercise  of  ordinary  prudence  and  cau- 
tion, and  by  reason  of  bis  failure  to  exercise 
such  prudence  and  caution  he  contributed 
to  such  accident,  then  he  cannot  recover;  or, 
if  he  had  notice  or  knew  of  the  dangerous 
condition  of  the  walk,  and  failed  to  exercise 
ordinary  care  and  caution  to  avoid  the  in- 
jury, then  such  failure  would  constitute 
such  negligence  on  his  part  as  would  pre- 
vent any  recovery."  Now,  It  will  be  ob- 
served by  a  reading  of  this  instruction,  that 
all  the  way  through  the  court  points  out  to 
the  jury  the  necessity  of  the  traveler  on  the 
street  using  aud  exercising  care  and  dili- 
gence, and  that  unless  he  has  exercised  such 
care  and  diligence,  or  if  he  has  been  guiltv 
of  negligence  on  his  part  in  the  use  of  such 
street,  that  he  could  not  recover.  The  principle 
of  law  enunciated  In  that  instruction  Is  that 
where  a  public  street  in  a  city  Is  In  constant 


Digitized  by 


Google 


Okl.) 


CITY  OF  STILLWATER  ▼.  SWISHER. 


1113 


use  by  the  public,  and  that  a  person  using 
such  street  with  reasonable  care  and  cau- 
tion, and  without  notice  of  any  defect  there- 
in, or  any  circumstances  to  apprise  him  of 
danger,  has  a  right  to  presume  that  the 
street  is  In  reasonably  safe  repair,  and  rea- 
sonably safe  for  ordinary  travel,  in  the  usual 
and  ordinary  mode  of  travel,  and  that  the 
city  has  performed  its  entire  duty  in  regard 
thereto.  That  this  is  a  correct  principle 
of  law,  based  upon  the  evidence  in  this  case, 
we  do  not  think  can  be  successfully  gain- 
said. 

In  tlie  fifth  assignment  ef  error,  counsel 
complain  of  the  sixth  instruction  given  by 
the  court  in  his  general  charge,  and  on  page 
12  of  their  brief  in  reference  to  this  instruc- 
tion, they  use  this  extraordinary  language: 
"The  sixth  instruction  apparently  attempts 
to  whitewash  the  dark  spots  in  the  fifth 
instruction.  To  place  this  in  an  extravagant 
view,  it  is  like  killing  a  man,  and  then  plead 
in  excuse  to  the  murder,  that  you  are  sorry 
of  it.  We  contend  that  courts  are  not  mere 
automatons,  but  that  they  have  a  knowledge 
of  public  and  general  sentiments  and  pre- 
judices, and  no  one  can  live  in  this  country 
one  month  and  be  free  from  restraint  and 
mingle  with  the  public,  but  must  know  that 
the  sentiment  of  the  public  and  its  pre- 
judices is  against  cities  and  all  other  cor- 
IMratious;  aside  of  this,  a  citizen  of  the  city 
is  an  incompetent  Juror,  thus  throwing  the 
matter  entirely  into  the  country  population 
where  tiie  entire  prejudice  is  against  the 
cities.  Now  under  such  circumstances,  to 
throw  a  bait,  as  contained  In  the  fifth  in- 
struction, out  to  a  jury,  and  then  attempt  to 
modify  it  by  a  little  whitewash,  in  the  sixth 
Instruction,  is  like  throwing  a  ton  of  poison 
Into  a  pool  of  water  and  attempt  to  counter- 
act Its  effect  by  a  half  ounce  of  antidote." 
Here,  again,  we  think  the  writer  of  this 
brief  must  have  given  free  rein  to  bis  dis- 
ordered iniagiuation,  as  tliis  would  seem 
more  like  tl»e  unwarranted  utterances  and 
irresponsible  siK>ut!ngs  of  a  stock  orator 
for  an  anarchist  association,  or  a  socialist 
convention,  than  the  sober,  careful,  and 
candid  argnment  tiiat  we  would  have  a  right 
to  expect  in  a  brief  addressed  to  tliis  court. 
AVe  are  unable  to  say,  in  examining  this 
brief,  whether  it  Is  the  restilt  of  malice,  or 
want  of  information  on  the  subject,  but  what- 
ever may  be  the  cause,  it  certainly  is  far 
from  being  germane  to  the  subject,  or  having 
anything  to  do  with  the  argument  of  the 
case.  A  reading  of  the  sixth  iustnictlon  will 
show  how  rndicaiiy  wrong  and  influitely 
foolish  Is  tile  comment.  The  sixtli  instrnc- 
tion  is  as  follows:  'Tn  determining  wlietlier 
the  plaiutiflC  at  the  time  of  the  accident  was 
exercising  sucli  care  as  a  reasouat)Iy  prudent 
liersou  would  exercise  under  similar  circum- 
stances, you  moy  take  into  consideration 
Ills  age.  the  condition  of  his  eyesigiit,  the 
time  of  niglit,  the  extent  of  the  darkness, 
whether  there  was  any  lights  on  the  streets 


or  sidewalks  or  in  the  buildings  which  light- 
ed the  place  where  the  accident  occurred;  if 
there  was  any  light,  the  character  and  ex- 
tent of  the  light;  tlie  condition  of  the  walk, 
the  state  of  the  walk  as  to  obstructions  or 
guards  along  the  north  side  of  the  bank  build- 
ing, and  any  and  every  circumstance  in  evi- 
dence whlcli  would  In  any  degree  influence 
the  action  of  a  reasonably  cautious  person 
under  usual  and  ordinary  circumstances  of 
a  reasonably  similar  character."  The  slight- 
est and  most  casual  examination  of  this  In- 
struction will  show  that  the  court  was  ex- 
tremely cautious  in  directing  the  attention 
of  the  jury  to  every  material  element,  and 
every  significant  fact  and  clrcunustance  nec- 
essary to  be  considered  in  determining  the 
question  of  negligence  or  lack  of  negligence 
on  the  part  of  the  plaintiff  at  the  time  of  the 
Injury,  and  this  Instruction  is  certainly  as 
fair,  full,  and  as  complete  a  statement  of 
the  law  as  the  defendant  could  ask  for,  and  it 
seems  to  us  was  drawn  and  given  to  the  jury 
for  the  exi)res8  purpose  of  protecting  all  the 
rights  of  the  defendant  in  the  premis-es. 

In  the  seventlx  paragraph  of  plaintiff  In 
error's  brief,  counsel  for  plaintiff  In  error 
complain  of  Instruction  Xo.  9,  and  particular- 
ly complain  of  the  closing  part  of  the  Instruc- 
tion, and  quote  from  the  instruction,  as  fol- 
lows: "And  unless  he  has  something  pre- 
sented to  his  notice  to  suggest  an  inquiry  as 
to  the  safety  of  sueli  sidewalks,  he  is  not  re- 
quired to  look  for  defects  or  dangerous  places 
in  the  walk,  but  may  rely  upon  the  assump- 
tion that  the  city  authorities  have  performed 
their  duty,  and  that  tiic  sidewalk  is  safe  for 
travel."  And  then  they  draw  a  comparison 
between  that  and  the  language  used  by  this 
court  in  the  case  of  Town  of  Norman  v. 
Teel,  12  Okl.  69,  69  Pac.  291;  but  we  fail 
to  see  wherein  the  language  of  this  instruc- 
tion In  any  waj-  conflicts  with  the  doctrine 
laid  down  in  tliat  case,  and  we  think  it  is 
entirely  in  consonance  therewith.  This  In- 
struction simply  lays  down  the  rule,  which 
is  undoubtedly  a  correct  one,  that  every  per- 
son traveling  a  public  street  in  a  city,  in  the 
ordinary  and  usual  mode  of  travel,  has  the 
right  to  presume,  and  act  uiiod  the  presump- 
tion that  the  city  has  performed  its  legal 
dnty  so  far  as  keeping  its  streets  in  reason- 
ably safe  repair.  Counsel  for  plaintiff  in 
error  cite  In  support  of  their  contention  the 
case  of  Wallls  v.  Westport,  82  Mo.  Ai»p.  520. 
In  that  case  the  circuit  court  in  giving  the 
instructions  for  the  plaintiff,  declared  it  to 
be  "the  duty  of  tlie  defendant  to  keep  its 
sidewalks  in  repair,  and  that  the  plaintiff 
had  a  right  to  presume  this  duty  had  been 
<lone  and  that  the  sidewalk  was  in  safe  con- 
dition for  the  use  of  the  public,  and  was  safe 
for  any  person  ])as8ing  on  the  same,  using 
ordinai-y  care.  This  is  an  incorrect  expres- 
sion of  the  law."  And  it  is  uiwn  this  state- 
ment l)y  the  Court  of  Appeals  that  counsel 
for  i)laintifr  in  error  hinge  their  entire  argu- 
ment, but  his  reading  of  this  decision  is  like 
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many  people's  way  of  reading  the  Bible. 
They  begin  In  the  middle,  and  stop  too  quick. 
If  be  bad  read  further  in  the  opinion,  be 
would  have  seen  that  It  had  no  application 
to  this  case,  because  the  court.  In  the  very 
next  sentence,  uses  this  language:  "It  was  not 
the  duty  of  the  city  to  iieep  its  sidewallts  in 
an  absolutely  safe  condition.  It  was  only  re- 
quired to  lieep  them  in  a  reasonably  safe  con- 
dition. This  instruction  omits  that  qualifica- 
tion, and  In  that  It  was  wrong."  It  will  be 
seen  that  what  the  Court  of  Appeals  of  Mis- 
souri said  was  that,  as  the  circuit  court  had 
omitted  from  the  instruction  the  word  "rea- 
sonable" and  said  that  it  was  the  duty  of  the 
defendant  to  iceep  its  sidewalks  in  repair, 
without  qualifying  it  by  the  word  "reason- 
able," that  was  error.  A  reference  to  this 
instruction  will  show  that  Its  language  Is, 
"has  a  right  to  assume  that  the  sldew&iks  are 
reasonably  safe  for  travel,"  thereby  removing 
the  only  defect  found  by  the  Missouri  Court 
of  Appeals  in  the  Instruction  giren  by  the 
Missouri  circuit  court. 

In  the  eighth  paragraph  of  counsel  for 
plaintltr  in  error's  brief  he  saya  that  It  is 
difilcult  to  say  Just  what  Is  meant  by  the 
tenth  Instruction,  and  professes  to  be  ignor- 
ant of  what  the  court  meant  by  that  In- 
struction; but  we  will  not,  after  the  appar- 
ent lack  of  understanding  and  misconstruc- 
tion that  he  has  placed  upon  previous  in- 
structions, commented  on  In  his  brief,  under- 
take the  gigantic  task  of  explaining  to  him 
what  an  instruction  which  is  In  plain  and 
unequivocal  English,  means.  Suffice  it  to  say, 
that  this  tenth  instruction  Is  a  plain,  explicit 
statement  of  the  law,  and  is  not  subject  to 
the  criticism  made.  The  Instruction  is  as 
follows,  to  wit:  "If  the  plaintiff  was  going 
west  on  the  sidewalk  for  the  purpose  of  get- 
ting to  a  ploce  where  he  could  urinate  with- 
out being  observed  by  passersliy,  and  when  he 
reached  the  rear  of  the  bank  building, 
he  voluntarily  turned  the  corner  to  go 
Into  the  backyard  and  stepped  off  the  walk 
into  the  cellarway,  then  you  must  determine 
whether  or  not  he  was  exercising  such  care 
and  diligence  as  persons  of  ordinary  prudence 
usually  exercise  under  similar  drcumstaucea. 
If  he  was,  then  he  is  chargeable  with  no  neg- 
ligence, and  if  the  city  was  guilty  of  negli- 
gence in  permitting  this  stairway  and  en- 
trance to  remain  unguarded,  then  your  ver- 
dict should  be  in  his  favor." 

The  only  remaining  objection  urged  by 
counsel  for  plaintiff  in  error  to  the  ruling  of 
the  court,  is  the  refusal  to  give  certain  sjieclal 
interrogatories,  or  certain  special  findings, 
asked  for  by  the  defendant,  numbered  1,  2.  3, 
4,  5,  and  11.  We  take  the  true  rule  of  law 
In  reference  to  special  findings  to  be,  that 
where  spwial  findings  are  asked  for,  they 
must  be  findings  of  fact  which  are  material 
and  pertinent  to  the  matter  in  controversy, 
and  the  interrogatories  must  ask  a  response 
to  some  particular  fact  and  not  embrace  a 
series  of  facts  which  are  necessarily  Includ- 


ed In  a  determination  by  the  general  verdict. 
That  Is,  the  questions  must  be  such  as  in- 
volve legal  consequences  and  have  some  con- 
trolling force  in  reaching  a  conclusion,  and 
must  be  such  as  are  immaterial  and  pertinent, 
and  In  general,  relate  to  ultimate,  rather  than 
evidentiary,  facts.  The  first  special  finding 
asked  for,  was  as  follows:  "Was  the  side- 
walk over  which  the  plaintiff  was  walking 
at  the  time  and  place  of  the  injury  In  a  rea- 
sonably safe  condition  for  customary  public 
travel,  under  all  the  circumstances  attend- 
ing the  particular  time  and  place,  notwith- 
standing the  cellarway  and  cellar  steps." 
One  objection  to  this  special  finding  Is,  that 
it  includes  in  the  latter  part  an  element 
which  Is  unnecessary,  and  not  germane  to  the 
ultimate  decision  of  the  case.  If  the  inter- 
rogatory bad  simply  been  as  to  the  question 
of  the  reasonably  safe  condition  of  the  walk 
at  the  time  and  place  of  the  accident  It  would 
have  been  proper,  and  would  no  doubt  have 
been  given  by  the  court,  but  with  that,  is 
coupled  a  condition.  They  ask  what  was  the 
condition  of  the  walk,  as  to  being  reasonably 
safe,  notwithstanding  the  cellarway  and  cel- 
lar steps.  Thereby  they  Involve  two  inter- 
rogatories as  to  two  dLstiuct  elements  in 
the  case.  That  is,  the  general  condition  of 
the  sidewalk  as  to  being  reasonably  safe,  and 
the  condition  of  the  cellarway  and  the  cellar 
steps.  The  general  rule  is  that  a  special  in- 
terrogatory Is  confined  to  a  particular  fact 
Involved  In  the  case,  and  not  Involve  a  series 
of  facts  In  one  Interrogatory.  However  this 
maybe,  it  is  Immaterial  In  our  Judgment  wheth- 
er this  was  a  correct  or  Incorrect  special  finding, 
because  If  any  error  existed  by  virtue  of  this 
tteing  refused,  it  Is  cured  by  the  eighth  spe- 
cial Interrogatory  asked  for  by  the  defendant 
and  given  by  the  court  The  eighth  Interroga- 
tory Is  as  follows:  "If  you  find  that  said 
sidewalk  at  the  time  and  place  of  injury  was 
in  an  unsafe  condition,  state  what  It  was 
that  caused  it  to  be  unsafe,  and  what  the 
defect  was."  Now,  all  that  special  inter- 
rogatory No.  1  contains.  In  so  much  as  is 
material  or  necessary  to  decide  any  Issue  In 
the  case,  or  throw  any  light  on  the  general 
verdict  Is  embodied  in  Interrogatory  No.  8 
asked  by  the  defendant  and  given  by  the 
court,  and  answered  by  the  Jury.  Interroga- 
tory No.  2,  asked  for  by  defendant  and  refus- 
ed by  the  court  Is  as  follows :  "Was  the  side- 
walk on  the  south  side  of  Eighth  avenue  at 
time  and  place  of  injury,  in  such  a  condi- 
tion that  a  person  exercising  the  ordinary 
care,  caution  and  diligence  of  a  reasonably 
prudent  person  might  safely  walk  along." 
This  was  refused  because  it  was  not  limited 
to  what  would  be  the  usual  or  ordinary  re- 
sult but  places  the  finding  of  the  Jury  upon 
what  might  possibly  happen.  Now,  however 
dangerous  a  sidewalk  might  be,  it  is  within 
the  range  of  possibilities  that  a  person  might 
jMiss  along  the  sidewalk  and  avoid  injury. 
That  is  not  the  question  to  be  decided  in  this 
case.    The  question  is:    Was  the  particular 
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injary  at  the  time  and  place  meutloned  In  the 
petition,  dne  to  the  unsafe  condition  ot  the 
sidewalk?  But  this  special  finding  deals 
\rlth  possibilities,  and  not  probabilities.  The 
thli-d  and  fourth  special  findings  we  think 
were  fully  covered  by  the  special  findings 
glreu  by  the  court  In  lieu  thereof.  Complaint 
is  also  wade  of  the  refusal  of  the  court  to 
give  the  eleventh  finding  of  fact  asked  for 
by  defendant,  which  is  as  follows:  "When 
plaintiff  went  west  on  the  sidewalk,  on  south 
side  of  Eighth  avenue,  w^as  It  his  purpose  to 
leave  the  Hidewitlk  and  go  into  the  alley?" 
This  was  properly  refused,  because  it  was 
entirely  and  wholly  Immaterial  to  the  case 
whether  it  was,  or  was  not,  or  what  his  pur- 
lN>se  was.  If  he  was  using  the  sidewalk  with 
reasonable  care  and  caution,  and  was  injur- 
ed, it  is  immaterial  what  his  secret  purpose 
may  have  been  in  going  on  or  along  that 
sidewalk,  or  what  his  lutentious  were. 

To  that  i>ortiou  of  the  brief  of  plaintiff  In 
error  which  Indulges  In  reckless  comment  up- 
on the  habit  and  growing  tendency  of  the 
courts  and  Juries  to  unjustly  mulct  coniora- 
tlons  in  damages,  and  the  fixing  of  cases  by 
lawyers,  and  what  he  terms  the  reckless  dis- 
regard of  truth  on  the  part  of  tliose  claim- 
ing to  be  injured  where  he  enjoins  upon  the 
-courts  the  necessity  of  chocking  the  tendency 
to  oppress  and  persecute  weak,  innocent  and 
-unoffending  corporations,  and  to  protect  such 
infant  industries  as  great  railroad  corpora- 
tions, and  corporate  cities,  and  as  to  the  pow- 
•erful  Influence  of  individuals  as  against  cor- 
I>oratlons,  we  have  no  comment  to  make,  but 
would  simply  say  to  him  that  If  such  Is  the 
■case,  he  sliould  address  bis  argument  to  the 
legislature,  or  the  people,  and  remedy  any 
such  evil,  if  any  such  exists.  It  Is  suffi- 
cient for  us  to  determine  what  the  correct 
•principles  of  law  are  in  each  imrticular  case, 
•and  whether  they  have  been  correctly  ap- 
plied, and  not  to  inquire  into  the  truthful- 
ness of  12  citizens  in  the  Jury  box,  except 
in  so  far  as  it  may  be  made  apparent  by  the 
record  in  the  case.  We  think  that  the  rights 
•of  all  parties,  private  or  corporate,  may  be 
safely  trusted  to  the  hands  of  12  unprejudlc- 
•  ed  Jurors,  under  the  Instructions  of  the  court. 

Having  examined  the  entire  record,  and 
finding  no  error  therein,  the  Judgment  of  the 
lower  court  Is  affirmed,  at  tlie  costs  of  plain- 
tiff in  error.  All  the  Justices  concurring,  ex- 
cept Bl'RKOUD,  C.  .T.,  who.  having  trletl  the 
-case  below,  took  no  part  In  this  decision. 


GOOnWIX   V.    GREENWOOD. 

(Supreme  Court  of  Oklahoma.    Feb.  15.  1906.) 

1.  TBI AL  —  Special    Findijjos  — Inconsist- 
ency. 

Where  it  api)eared,  in  an  action  against  a 
restaurant  koeper  for  an  assault  by  hi«  servant, 
that  the  servant  was  cnrrying  out  the  instruc- 
tions of  tiie  defendant,  wlio  knew  that  the  serv- 
ant was  going  to  make  the  aissault  in  time  to 
have  prevented  it,  and  the  assault  wad  made  in 


defendant's  presence,  and  he  failed  to  exer- 
cise any  authority  over  the  servant  to  prevent  it, 
special  findings  that  the  plaintiff  had  settled  his 
bill  and  was  leaving  the  restaurant  when  the 
servant  accosted  him,  whereupon  be  turned  and 
faced  the  interior  of  the  building,  when  the  as- 
sault wns  made,  do  not  authorize  a  judgment 
for  defendant  notwithstanding  a  general  ver- 
dict for  plaintiff. 

2.  Masteb  and  Sebvant— Tobts  of  Sebvant 
— LiABiLiTV  of  Masteb. 

A  restaurant  keeper  is  liable  for  an  assault 
on  a  guest  by  a  servant  acting  within  the  scope 
of  his  authority,  and  making  the  assault  because 
of  a  failure  of  the  guest  to  pay  what  the  serv- 
ant thought  be  ought  to  pay  for  what  had  been 
funiislied  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  S«  1221,  1231.] 

3.  Same— Instbttction. 

Where  there  was  evidence  tending  to  show 
that  a  servant  of  a  restaurant  keeper  was  act- 
ing within  the  dcope  of  bis  authority  in  as- 
saulting a  guest,  an  instruction  that  he  went 
without  the  scope  of  his  authoritv  was  prop- 
erly refused,  as  it  would  have  invaded  the  prov- 
ince of  the  jury. 

4.  Same. 

In  an  action  against  a  restaurant  keeper 
for  an  aysnult  hy  his  -servant,  it  was  proper  to 
instruct  that  defendant  was  not  liable,  if  the  as- 
sault was  mnde  without  his  knowledge  and  con- 
sent, after  the  relation  of  landlord  and  guest 
terminated,  unless  the  servant  had  express  au- 
thority to  eject  persons,  or  the  defendant,  by 
reasonable  diligence,  could  have  prevented  the 
assault. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  before  .Tustlce  B.  F.  Burwell. 

Action  by  Thomas  M.  Greenwood  against 
Edward  Goodwin.  From  a  judgment  in  favor 
of  plaintiff,  defendant  brings  error.    Affirmed. 

The  defendant  in  error,  a  practicing  phy- 
sician of  Oklahoma  City,  Okl.  T.,  on  July 
1~>,  1901.  about  5  o'clock  p.  m.,  entered  plain- 
tiff in  error's  cafe  for  the  purpose  of  procur- 
ing a  lunch.  He  purchased  a  sandwich  and 
paid  for  the  same,  and  at  the  solicitation  of 
Frank  New,  an  employe  of  the  plaintiff  in 
error,  ordered  a  fish  fry,  upon  condition  that 
It  could  be  served  to  the  defendant  In  error 
within  a  limited  time.  Being  assured  by  the 
waiter.  New,  that  he  could  have  the  lunch 
ready  within  the  required  time,  defendant  in 
error  seated  himself  at  one  of  the  tables  and 
awaited  the  arrival  of  the  lunch.  Some  alter- 
cation took  place  about  the  length  of  time  re- 
quired by  the  waiter  to  serve  the  lunch,  and 
about  the  time  the  defendant  in  error  began 
preparations  to  eat  his  fish  the  waiter.  New, 
insulted  defendant  In  error  by  saying  that  he 
lied  if  he  said  it  required  longer  than  10 
minutes  to  serve  the  fish.  Unable  to  tolerate 
the  abuse  of  the  waiter,  defendant  In  error 
started  to  leave  the  caffi.  Plaintiff  In  error 
was  present  in  the  room  during  all  this  time 
and  failed  to  interfere  or  restrain  his  servant, 
and  afterwards,  as  defendant  In  error  was 
leaving  the  caf?,  after  paying  for  the  sand- 
wich, ho.  New,  asked  plaintiff  in  error  if  he 
was  going  to  let  that  "old  guy"  go  out  with- 
out paying.  As  defendant  in  error  turned 
around  ui>on  liearlng  this  remark,  a  salt 
cellar  was  thrown  by  the  waiter,  New,  strik- 
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ing  defendant  In  error,  and  causing  the  In- 
juries complained  of.  Upon  trial  of  the 
Issues  raised  by  tbe  iietitlon  and  answer,  the 
Jury  returned  Its  verdict  In  favor  of  tbe  de- 
fendant In  eiTor,  and  at  the  request  of 
plaintiff  in  error  the  Juiy  found  si>e<-lally 
uix>u  questions  of  fact  submitted  as  follows : 
"Int.  1.  was  the  plaintiff  intoxicated  imme- 
diately before  and  at  the  time  of  the  assault 
complained  of  was  made?  Ans.  No.  lut.  2. 
Was  Frank  New  acting  wltbiu  the  puri)oses 
for  which  he  was  employed  by  the  defendant 
when  he  struck  the  plaintiff?  Ans.  Yes. 
Int.  3.  Was  Frank  New  wirrying  out  the  in- 
structions that  bad  been  given  him  by  bis  em- 
ployer when  he  hit  the  |)laiutlff?  Ana.  3. 
Yes.  Int  4.  Did  the  defendant  know  that 
Frank  New  was  going  to  make  an  assault 
upon  tlie  plaintiff  in  time  to  have  prevented 
it?  Ans.  4.  Yes.  Int.  5.  Had  the  plaintiff 
started  to  leave  the  defendant's  ))lttce  of  busi- 
ness before  the  assatilt  c<)m|)lained  of  was 
made?  Ans.  5.  Yes.  Int.  (5.  Had  the  plaintiff 
settled  his  bill  with  the  defendant  to  the 
satisfaction  of  defendant,  and  manifested 
bis  intention  to  the  defendant  of  leaving  the 
restaurant  before  be  received  the  assault 
complained?  Ans.  C.  Yes.  Int.  7.  Did  the 
defendant  think  that  the  plaintiff  was  leav- 
ing his,  defendant's,  place  of  business  just 
prior  to  the  time  tlie  aR.<iault  complained  of 
was  made  by  Frank  New?  Ans.  7.  Yes. 
Int.  8.  If  the  jury  answer  interrogatory  No. 
5  'Yes,'  please  state  whether  the  plaintiff 
changed  his  course  from  that  of  going  to- 
wards the  outer  door  of  tlie  restaurant  to 
that  of  fa<-ing  back  towards  the  interior 
of  the  building,  and  towards  Frank  New, 
befoi-e  the  assault  complained  of  was  made? 
Ans.  8.  Yes." 

The  case  conies  to  this  court  predicated 
uiK>n  error  in  refusing  judgment  for  plaintiff 
in  error  u|>on  spe<'ial  interrogatories  .'>.  0,  7, 
and  8,  and  upon  error  of  law  committed  by 
the  trial  court  in  giving  instructions  Nos.  3 
and  5.  as  follows:  "(3)  One  by  conducting 
a  restaurant,  or  other  business  In  which  he 
depends  uiwn  pul>lic  patronage,  thereby  in- 
vites persons  into  his  place  of  Ijusiness  and 
to  patronize  lilm,  and  it  is  tlie  duty  of  a 
restaurant  keeper  and  liis  servants  to  treat 
those  who  patronize  his  business  with  ci- 
vility, and  to  protoi't  them  from  unwarranted 
assault  b.v  the  employes  of  sui-h  place,  and 
in  tills  connection  you  are  instructed  that  If 
you  find  that  while  plaintiff  was  lawfully 
in  defendant's  restaurant,  and  while  lie  was 
eating  his  lunch  one  New.  an  employ*^  of  said 
l)lace,  used  Insulting  language  to  the  plaintiff 
by  telling  him  that  he  lied  to  tlie  proin-letor 
alwut  said  New  not  getting  his  lunch  as 
s<M>n  as  he  had  promised,  and  continued  to 
use  al>usive  language  to  tlie  plaintiff,  tlien, 
and  in  that  event,  tlie  plaintiff  would  be 
justlfled  in  law  in  leaving  the  defendant's 
jilace  of  business  witliout  iiaying  for  such 
lunch,  be<'anse  the  plaintiff  would  have  the 
right  in  law  to  eat  his  lunch  without  being 


,  subjected  to  hnmlllatlon  and  abuse  at  the 
hands  of  such  employ^,  and  this  would  be 
true,  even  though  the  plaintiff  may  have  tak> 
en  two  or  three  bites  of  his  lunch,  but  tbe 
rule  would  be  different  had  he  finished  his 
lunch,  because,   If  he  elected  to  finish    hi<: 
lunch  under  such  conditions,  be  should  pay  for 
the  same;    and  if  you  find  that  tbe  plaintiff 
left  the  table  before  eating  his  lunch  by  rea- 
son of  the  abuse  of  said  New,  and  that  New 
followed  him  towards  the  door  and  indirectly 
called  him  a  'guy,'  and  before  tbe  plaintiff 
could  have  reasonably  left  the  buitdirc  as- 
saulted  him  without  justification  therefor, 
and  that  defendant  was  present  and  useil  no 
effort  to  prevent  the  assault,  when  he  conid 
reasonably  have  expected  It  under  all  of  the 
circmuHtances   within   his   knowledge,    then, 
and  In  that  event,  the  plaintiff  would  Im* 
entitled  to  recover,  even  though  he  did  not 
encourage   tbe    said   New    In   making   Ru<-h 
assault,   and  even  though  a  part,v  may   go 
into  a  restaurant  and  get  a  meal  or  lunch 
and  then  refuse  to  pay  for  It.  this  of  itself 
will  not  justify  the  proprietor  or  his  em- 
ployes to  assault  him.    The  law  has  provid- 
ed liini  with  a  remedy  which  he  must  follow." 
"(5)  The  jury  are  instructed  that  a  restau- 
rant keper  owes  no  duty  of  protecting  from 
Injury  one  of  uis  gnests  after  tlie  relation 
of  restaurant  keejier  and  guest  Is  temiinated, 
and  after  tbe  guest  has  settled  his  bill  and 
has  manifested  his  Intention  of  leaving  the 
premises,  and  has  had  a  length  of  time  suf- 
ficient to  have  reasonably  afforded   him   to 
depart  from  the  premises,   and  he  remains 
for  tbe  purpose  of  quarreling  with  the  em- 
ployes without  justification,  and  it  tlie  Jury 
find  from  the  evidence  that  the  plaintiff  had 
settled  his  bill  with  the  defendant  for  bis 
meal,  and  had  manifested  his  intention  of 
leaving  the  premises  of  the  defendant,  and 
had  actually  started  to  leave,  and  had  had 
suHlclent  length  of  time  to  have  gone  with- 
out the  defendant's  premises  before  the  as- 
sault took  place,  but  after  he  had  started 
out,  turned  around  and  bad  come  back  into 
the  restaurant  to  quarrel  with  New,  and  the 
relation  of  restaurant  keeper  and  guest  had 
been    terminated,   and   the   defendant   owed 
the  plaintiff  no  protection  from  an.v  assault 
by  reason  of  their  business  relations,  luiless 
yon  further  find  tliat  New  was  acting  for  the 
pi-oprietor,  with  his  knowledge  and  consent; 
and  If  the  defendant  had  knowledge  that  the 
said  New  was  about  to  eject  the  plaintiff 
from  the  room,  without  Just  cause.  It  was 
bis  duty  to  protect  the  plaintiff  from  Injnrj' 
at  the  hands  of  his  servant,  and  If  he  per- 
mitted his  servant  to  assault  the  plaintiff 
without  any  justification  therefor  In  his  pla<'e 
of  business,  and  he  In  any  way  aided  and 
abetted  therein,  then  the  plaintiff  may  re- 
cover,   and    in    determining    this    fact   you 
should  take   Into  consideration   all   of  the 
evidence  in   the  case."    And  also  upon  re- 
fusal of  instruction  No.  2  asketl  by  iilaintlff 
In  error,  and  givir     Ivstead  thereof  instruc- 
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tlon  No.  8  of  the  court's  general  Instructions. 
These  are  set  out  in  the  opinion  in  the  case ; 
such  other  facts  being  also  therein  stated  as 
are  necessary  to  a  complete  understanding 
of  the  propositions  inrolred. 

W.  F.  Wilson,  for  plaintiff  In  error.  Ful- 
ton &  Paul,  for  defendant  in  error. 

GILLETTE,  J.  (after  stating  the  facts). 
The  first  contention  of  the  plaintiff  in  error 
is  that  the  trial  court  erred  in  refusing  and 
overruling  a  motion  for  judgment  upon  the 
c^>ecial  findings  of  facts  Nos.  6,  6,  7,  and  8, 
and  contends  tliat  these  findings  conclusively 
entitle  him  to  judgment.  Even  if  it  t>e  con- 
ceded that  these  isolated  interrogatories  con- 
tain a  fair  statement  of  the  facts  to  which 
they  refer,  we  cannot  conclude  therefrom 
that  snch  facts  as  are  thereby  established 
would  relieve  the  plaintiff  In  error  from  lia- 
bility. The  general  verdict  carries  with  it 
a  presumption  that  all  necessary  facts  author- 
izing it  have  been  established  upon  the  trial 
of  the  case.  Notwithstanding  this  presump- 
tion, if  the  special  questions  of  fact  show  that 
some  controlling  fact  exists  inconsistent  with 
the  general  verdict,  in  such  case  the  special 
verdict  must  control,  and  the  proposition  here 
submitted  is  whether  or  not  the  facts  estab- 
lished by  interrogatories  5,  6,  7,  and  8  are 
sufficient  to  overthrow  the  general  verdict. 
By  these  interrogatories  it  is  established 
that  the  defendant  in  error  had  settled  his 
bill  in  the  restaurant,  and  bad  started  to 
leave  the  same,  when  he  was  accosted  by  the 
servant  Frank  New,  and,  upon  being  so  ac- 
costed, be  turned  his  face  back  towards  the 
interior  of  the  building  when  the  assault  was 
made.  Other  answers  to  special  interroga- 
tories show  that  Frank  New  at  the  time  was 
in  the  employ  of  the  plaintiff  in  error,  and 
was  carrying  out  the  instructions  that  had 
been  given  him  by  his  employer,  who  at  the 
time  knew  that  he  was  going  to  make  an 
assault  upon  the  defendant  in  time  to  have 
prevented  it;  and  the  evidence  shows  that 
what  was  done  by  the  servant  was  in  the  im- 
mediate presence  of  the  employer,  who  at  the 
time  failed  to  exercise  any  authority  over 
the  servant  to  prevent  a  vicious  assault  up- 
on a  guest.  Under  these  circumstances  we 
think  it  cannot  rightfully  be  said  that  the 
restaurant  keeper,  plaintiff  in  error,  was 
exempted  from  liability  because  of  the  fact 
that  his  guest  had  settled  hie  bill  and  was 
in  the  act  of  leaving  the  establishment  and 
turned  around  before  leaving  because  of 
derogatory  remarks  made  by  the  servant 
to  the  master  concerning  him.  We  are  of  the 
opinion  that  be  as  a  guest  was  under  the  pro- 
tection of  the  master  while  going  from,  as  well 
as  while  entering,  the  bnilding,  and  specially 
where,  as  in  this  cn.«e,  the  act  of  the  servant 
complained  of  was  because  of  a  fancied 
wrong  to  the  master  in  not  paying  the  mas- 
ter such  a  smu  as  the  servant  thought  ought 


to  have  been  paid.  It  is,  we  think,  n  oleariy 
settled  proposition  of  law  that  the  master 
is  liable  for  the  willful,  belligerent,  or  even 
malicious  acts  of  a  servant,  done  in  the  course 
of  his  employment  and  within  the  ycoi)*  of 
his  authority.  And  that  the  act  of  the  serv- 
ant in  this  case  was  within  the  purposes 
for  which  he  was  employed  is  settled  in  the 
affirmative  by  the  answer  to  special  inter- 
rogatory 2,  while  special  interrogatory  8 
shows  that  he  was  carrying  out  the  instruc- 
tion which  had  been  given  him  by  his  em- 
ployer when  be  bit  the  plaintiff.  With  these 
facts  established  by  the  verdict  of  the  jury, 
we  think  the  trial  court  correctly  held 
that  the  motion  for  judgment  in  favor  of 
(Inintiff  in  error  upon  special  findings  stiould 
be  overruled.  A  leading  case  upon  this  sub- 
ject is  found  in  4tf  L.  R.  A.  314,  Nelson  Busi- 
ness College  V.  Lloyd,  60  Ohio  St  448,  64  N. 
B.  471,  71  Am.  St  Rep.  729. 

The  plaintiff  in  error  complains  of  the 
procedure  in  the  trial  court  by  reason  of  the 
giving  of  inBtructions  Nos.  3  and  5,  and  says: 
"These  instructions  proceed  plainly  upon  the 
theory  that  there  is  a  liability  resting  upon  a 
restaurant  keeper  for  torts  of  his  servants 
committed  upon  the  person  of  his  guest,  and 
proceed  upon  the  presumption  of  such  lia- 
bility"—citing  Rahmel  v.  Lehndorf  (Oal.)  76 
Pac.  659,  65  L.  R.  A.  88,  100  Am.  St  Rep. 
154.  It  is  true  that  the  Instructions  com- 
plained of  proceed  upon  the  theory  that  there 
is  a  liability  on  the  part  of  one  conducting 
a  restaurant  or  other  business  dependent 
upon  public  patronage,  because  persons  are 
invited  into  such  place  of  business  as  pa- 
trons; and  the  jury  were  informed  that  it 
was  the  duty  of  one  conducting  snch  business 
to  treat  patrons  with  civility,  and  to  protect 
them  from  unwarranted  assaults  by  the  em- 
ployes of  the  place,  and  In  this  respect  we 
think  the  law  was  correctly  stated  by  the 
trial  court  The  instructions,  as  a  whole, 
proceed  upon  the  theory  that,  to  fix  a  liabil- 
ity upon  a  restaurant  keeper  because  of  an 
assault  upon  a  patron  by  an  employ^,  the  em- 
ploye must  be  acting  within  the  scope  of 
bis  employment  and  the  assault  must  be  found 
to  be  unjustifiable.  We  are  not  able  to  dis- 
tinguish the  liability  of  a  restaurant  keeper 
from  that  of  any  other  master  for  liability 
for  the  tortious  act  of  his  servants  committed 
within  the  real  or  apparent  scope  of  the 
duties  intrusted  to  him,  and  to  the  extent 
that  Rahmel  v.  Lehndorf  (Cal.)  76  Pac.  659, 
65  L.  B.  A.  88,  100  Am.  St  Rep.  154,  Is  at 
variance  with  this  proposition  we  do  not 
agree  with  that  case.  The  facts  in  that  case, 
however,  are  not  shown  to  be  analogous  to 
the  facts  in  the  case  at  bar.  In  that  ca^^e 
it  appeared  from  the  only  statement  of  facts 
made  that  "the  plaintiff  was  a  guest  in  the 
defendant's  hotel,  and  while  seated  at  the 
dinner  table  was  assaulted  and  beaten  by 
a  dining  room  waiter."  There  is  nothing 
in  that   record  to  show   how   the   difficulty 
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arose  or  what  the  prorocatlon  for  the  as- 
sault was,  or  who  provoked  it,  and  the  court 
in  that  case  states  the  general  law  of  master 
and  servant  to  be  that  the  master  is  not  liable 
for  the  malicious  torts  of  the  servant  commit- 
ted outside  the  scope  of  bis  employment. 
The  facts  in  this  case  are  much  broader. 
E<Tidence  was  introduced  toncbing  the  scope 
of  the  servant's  authority,  and  it  is  plain 
from  an  examlnntion  of  the  testimony  that 
the  assault  was  made  by  the  »er\-ant  because 
of  a  failure  of  the  guest  to  pay  the  master 
what  the  servant  thought  be  ought  to  pay 
in  consideration  of  what  had  been  furnished 
for  him.  The  imstructious  of  the  court  com- 
plained of  were  given  to  the  jury  in  view 
of  this  testimony,  and  under  the  circum- 
stances we  think  correctly  given.  See  Rom- 
mel V.  Sehambaoher,  120  I'a.  570,  11  Atl.  779. 
«  Am.  St.  Rep.  732. 

There  is  one  othin-  error  presented  by  the 
brief  of  plaintifC  in  error,  to  wit,  the  re- 
fusal on  tlie  part  of  the  conrt  to  give  tlie 
second  instruction  asked  for  by  him,  and  giv- 
ing in  lieu  thereof  the  eighth  instruction, 
which  instructions  are  as  follows:  "(2)  The 
Jury  are  instructed  that  tlic  cald  Frank  New, 
as  shown  by  the  evidence  adduced  in  this 
case,  went  witliout  the  scope  of  his  employ- 
ment in  Inflicting  the  said  injuries  upon  the 
plaintiff,  and  that  therefore  the  defendant 
would  not  be  liable  to  the  plaintiff  in  damages 
for  such  injuries,  unless  he  nuthorlKed.  com- 
manded, or  assented  to  the  action  of  the  said 
Frank  Nen-  in  inflic;ting  the  injuries  upon 
the  plalntitr.  and  that  before  the  Jury  can 
find  o  verdict  for  the  plaintiff  tiiey  must 
And  that  the  defendant  did  authorize,  com- 
mand, or  assent  to  the  Infliction  of  said  in- 
juries." The  above-requcMted  ln*'truction 
was  by  the  court  refused,  and  in  its  stead 
the  conrt  gave  its  eighth  Instruction  to  the 
Jury,  which  eighth  instruction  given  by  the 
<'ourt  Is  as  follows:  "(8)  You  are  Instructed 
that  the  cniitloyment  of  one  as  an  ordinary 
waiter  of  tables  in  a  rcstaurnnt  does  not 
confer  upon  sucii  waiter  the  implied  aiitlior- 
ity  to  eject  persons  from  such  restaurant, 
where  tlie  owner  and  proi)rietor  Is  iiresent 
and  personally  ninnaging  and  controlling  such 
business,  and.  if  the  assanlt  In  this  case  was 
made  by  New  without  the  knowlerlgc  and 
<'onsent  of  the  defendant,  and  after  tlie  rela- 
tion of  landlord  and  guest  had  terminated, 
and  after  the  plaintiff  had  had  ample  time 
to  leave  the  restaurant,  then  the  plaintiff 
cannot  recover.  unle.«s  yon  further  find  from 
the  evidence  that  he  had  the  express  author- 
ity from  the  defendant  to  eje<-t  jiersons,  or 
that  the  defendant  could  by  the  exercise  of 
reasonable  diligence  have  prevented  the  as- 
sault and  negligently  failed  to  do  so."  In 
the  Instruction  refpicsted  by  plaintiff  In  error 
the  court  is  retpiired  to  my  that  as  a  matter 
of  law  from  the  facts  addiu-ed  upon  the  trial 
the  waiter  was  not  acting  within  the  scope 
of  his  employment    Swb   instruction  was 


properly  refused.  By  giving  it  the  court 
would  have  Invaded  the  province  of  the  Jary 
In  their  determination  that  the  waiter.  New, 
in  doing  what  he  did,  wag  acting  without  the 
pcope  of  his  authority  and  employment.  If 
the  court  had  arrived  at  such  a  conclusion 
from  the  testimony,  there  was  no  qnestlou 
left  to  be  determined  by  the  Jury,  and  the 
cause  should  have  been  determined  by  the 
conrt  The  court.  Instead,  gave  its  eighth 
instruction,  alwve  set  out,  which  informed  the 
Jury  of  the  conditions  imder  which  the  plain- 
tiff might  not  recover,  nuleos  the  Jury  further 
found  that  the  servant  was  acting  under  ex- 
press authority  to  eject  persons  from  the 
room,  or  that  the  plaintiff  in  error,  by  the 
exercise  of  reasonable  diligence,  might  have 
prevented  the  assault  In  this  we  are  unable 
to  find  reversible  error. 

The  Judgment  of  the  court  below  Is  affirm- 
ed, with  costs.  All  the  Justices  concurring 
except  BURWELL,  J.,  who  presided  hi  the 
court  below,  not  sitting. 


In  re  McCASI^XD  &  LEFTWICH. 
(Supreme  Court  of  Oklahoma.    Feh.  15,  190G.) 

BANKBtTPTCT— .\PPEAIA. 

An  appeal  from  the  district  court  in  the 

territory,  in  a  matter  in  bankruptcy,  will  lie  to 
the  territorial  Supreme  Court  only :  (1)  From 
a  judgment  adjudping  or  refusing  to  adjudge 
tiie  defendant  a  bankrupt :  (2)  from  a  judgment 
granting  or  denying  a  discharge :  and  (3)  from 
a  judgment  allowing  or  rejecting  a  debt  of 
$5()0  or  over. 
(Syllabus  by  the  Conrt.) 

Appeal  from  District  Court  Comanche 
County;   before  Justice  F.  E.  Gillette. 

In  the  matter  of  the  bankruptcy  of  McCas- 
laud  &  Leftwicb.  From  the  decision  of  the 
district  court,  Tapp-Leatbers  Company  ap- 
peal.   Dismissed. 

R.  N.  McConnell,  for  appellant.  A.  C. 
King,  F.  E.  Riddle,  and  Sims  &  Wolverton, 
for  appellee. 

PANCOA8T,  J.  This  Is  an  appeal  from 
the  decision  of  the  district  court  of  Comanche 
county,  in  an  action  la  bankruptcy.  The 
decision  apiiealed  from  was  upon  a  matter 
decided  by  the  referee  in  bankruptcy  and  re- 
ferred to  the  court  for  review,  under  section 
12(t2  of  the  rules,  forms  and  orders  in  bank- 
ruptcy, promnlgated  by  the  Supreme  Court 
of  the  United  States. 

The  appeal  Is  not  from  a  Judgment  adjudg- 
ing or  refusing  to  adjudge  the  defendants 
bankrupts,  nor  from  a  Judgment  denying  or 
granting  a  discharge,  nor  from  a  Judgment 
allowing  or  rejecting  a  claim  of  ^>500  or  over. 
Therefore  the  matters  involved  are  not  such 
as  can  be  reviewed  by  this  court  on  appeal. 
This  court  has  held,  lil  Ex  parte  Stumpff, 
9  Okl.  6!59,  00  Pac.  90:  "An  appeal  from  the 
district  court  in  the  territory.  In  a  matter  In 
bankruptcy,  will   He  to  the  territorial  Su- 
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preme  Court  only:  (1)  From  a  Judgment 
adjudging  or  refusing  to  adjudge  Uie  defend- 
anta  bankrupt;  (2)  from  a  Judgment  grant- 
ing or  denying  a  discharge;  and  (3)  from  a 
Judgment  allowing  or  rejecting  a  debt  of 
$500  or  over." 

There  being  no  question  submitted  to  this 
court  of  which  It  can  take  cognizance,  It 
follows  that  the  appeal  must  be  dismissed. 

It  Is  BO  ordered.  All  the  Justices  concur- 
ring, except  GILI.ETTE,  J.,  who  tried  the 
case  below,  not  sitting. 


BEST  V.  FRAZIER. 
(Supreme  Court  of  Oklahoma.    Feb.  15,  lOOC.) 

1.  FoBCiBu:  Entry  and  Detainkb— Notice. 

A  notice  to  quit,  in  an  action  of  forcible 
entry  and  detainer,  should  show  clearly  who 
claim!)  to  be  entitled  to  the  possession  of  the 
premines,  and  who  makes  the  demand  therefor, 
and  then  no  one  but  the  person  who  thus 
claims  the  premises  and  makes  the  demand 
can  maintain  the  action  under  such  notice. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23. 
Cent.  Dig.  Forcible  Entry  and  Detainer,  S  63.] 

2.  PuBUO   IiANns— Determination    op   Ad- 
VKRSB  CI.A1MS— Time  of  Service. 

Where  it  appears  the  order  of  the  Secre- 
tary of  the  Interior  finally  disposing  of  a  con- 
test between  the  parties  is  dated  prior  to  the 
service  of  notice,  jn  an  action  of  forcible  entry 
and  detainer,  such  notice  is  not  premature,  al- 
though the  fact  of  such  decision  is  not  known 
to  the  parties  at  the  time  of  service  thereof. 

3.  F0BCIBI.E  Entry  and  Detainer  —  Delay 
IN  Commencement  op  Action. 

A  delay  from  the  30th  of  June  to  the  27th 
of  July  of  the  same  year,  before  instituting  an 
action  of  forcible  entry  and  detainer,  after  no- 
tice, is  not  such  an  unreasonable  delay  as  to 
prevent  the  action  being  based  on  the  notice 
then  served. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  S  83.] 

4.  Same— Amendment. 

■flTiere,  in  an  action  of  forcible  entry  and 
detainer,  the  complaint  is  founded  upon  a  no- 
tice which  fails  at  the  trial,  it  is  not  error  to 
permit  the  plaintiff  to  amend  his  pleadings  to 
conform  to  the  proof,  and  base  his  case  upon 
another  and  sufficient  notice  served  more  than 
three  days  prior  to  the  commencement  of  the 
action. 

5.  Public    Lards— Determination    or   Ad- 
VEitse  CLAiMb— Contest  Pending. 

liule  laid  down  in  Ilcbeisen  v.  Hatchell, 
09  Pac.  888,  12  Okl.  20,  followed  and  approved. 

6.  Same— Contest— Findings   of   Secbetaby 
OF  Interior. 

A  finding  by  the  Secretary  of  the  Interior 
that  a  suhsenuent  contest  is  not  a  separate  ac- 
tion, but  merely  a  proceeding  supplemental  to 
the  orifrinal  case.  will,  in  a  collateral  action,  be 
adopted  and  approved  by  this  courL 

7.  Forcible  Entry  and  Detai neb— Statute 
OP  Limitations. 

An  action  of  forcible  entry  and  detainer  is 
not  barred  by  the  statute  of  limitations,  where 
brought  immediately  following  the  final  dis- 
position of  a  contest  between  the  parties. 

[Ed.  Note. — For  cases  in   point,  see   vol.  23, 
Cent.  Dig.  Forcible  Entry  and  Detainer,  §  83.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Kny  County; 
before  Justice  Bayard  T.  Haiuer. 


Action  by  George  W.  Best  against  Wil- 
liam L.  Frazler.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

C.  W.  Ransom,  for  plaintiff  In  error. 
Green  &  Martin,  for  defendant  In  error. 

PANCOAST,  J.  This  was  an  action  of 
forcible  entry  and  detainer,  brought  by  George 
W.  Best  against  William  L.  Frazler.  A  con- 
test between  the  parties  was,  on  May  9, 
1898,  terminated  adversely  to  Best.  On  July 
1,  1898,  Best  instituted  further  proceedings, 
charging  Frazler  with  noncompliance  with 
the  law  as  to  residence  since  the  former 
hearing.  This  action,  on  appeal,  was  held,  by 
a  departmental  decision,  to  be  not  an  inde- 
lycndent  contest,  but  a  supplemental  pro- 
ceeding In  the  original  action,  and  was 
finally  closed  In  Frazler's  favor  by  a  de- 
cision of  the  Secretary  of  the  Interior, 
dated  June  10,  1903.  On  June  30th  of  that 
year,  Frazler  gave  Best  notice  to  quit,  but 
based  bis  complaint  upon  a  subsequent  un- 
signed notice,  dated  July  27th.  Upon  the 
trial,  however,  the  unsigued  notice  being 
held  an  Insutflcieut  compliance  with  the  re- 
quirements of  the  statute,  Frazler,  upon  ap- 
plication, was  x>ermitted,  over  the  objections 
of  Best,  to  amend  his  petition  to  conform  to 
the  proof,  and  revert  to  the  notice  of  the  30th 
of  June  for  the  basis  of  his  action.  The 
position  of  plaintiff  In  error  is  this :  That 
the  unsigned  notice,  lacking  the  essential 
element  of  certainty  as  to  bim  making  the 
demand.  Is  for  that  reason  not  a  sufficient 
notice  upon  which  to  found  the  suit;  and, 
further,  that  as  the  contest  was  still  ijending 
and  the  possessory  rights  of  the  parties  yet 
xmdetermined,  as  he  asserts,  at  the  time  of 
the  prior  notice,  unlawful  detainer  would 
not  at  that  time  lie  to  remove  blm  from 
the  tract  of  land  Involved,  and  no  such 
action  could  be  predicated  upon  a  notice  so 
prematurely  given.  It  Is  also  claimed  that 
the  first  notice  was  served  so  long  before 
the  commencement  of  the  action  that  Its 
aid  cannot  now  be  invoked  In  this  case,  and 
that  it  was.  In  effect,  waived  by  the  at- 
tempted service  of  the  notice  attached  to  the 
complaint  lielow.  EiTor  is  also  sought  to 
be  based  upon  the  refusal  of  the  trlol  court 
to  hold  with  the  defendant  below  upon  the 
question  of  the  running  of  the  statute  of 
limitations. 

It  would  seem,  from  an  examination  of  the 
two  princiiml  contentions  of  plaintiff  In  er- 
ror, that  he  is  urging  proiwsitions  entirely 
Inconsistent  with  each  other.  He  cannot  In 
one  breath  attack  the  notice  of  the  .TOth  of 
June  as  premature,  and,  later,  ask  a  reversal 
of  the  case  for  the  reason  the  statute  of 
limitations  had  run  before  tlie  notice  wos 
served.  The  first,  depending  as  It  does  up- 
on the  proposition  that  the  contest  was  still 
pending  at  the  time  of  the  service  of  the  first 
notice,  entirely  negatives  the  second  propo- 
sition that  the  statute  of  limitations  had 
run    since    the    accrual    of    the    cause    of 
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action  to  plaintiff  below.  If  the  plain- 
tiff seriously  contends  for  the  proposition 
that  the  contest  was  undetermined  at  the 
date  of  the  first  notice,  he  cannot  be  allowed 
to  say.  In  support  of  his  second  proposition, 
that  the  contest  was  finally  disposed  of  so 
long  before  that  the  statute  of  limitations 
had  run.  However  this  may  be,  and  which- 
ever ground  plaintiff  In  error  may  desire 
to  rely  upon  In  this  case,  neither  contention 
appeals  to  us  with  much  force.  It  may  be 
conceded  that  the  second  or  unsigned  notice 
was  iiot  a  suflicient  foundation  upon  which 
to  base  the  action,  as  It  Is  lacking  in  the 
essential  of  certainty  as  to  who  claimed  the 
premises,  and  was  making  the  demand 
therefor.  A  notice  to  quit,  in  an  action  of 
forcible  entry  and  detainer,  should  show 
clearly  who  claims  to  be  entitled  to  the 
possession  of  the  premises,  and  who  makes 
the  demand  therefor,  and,  while  this  fact 
need  not  appear  In  the  body  of  the  notice 
or  demand,  it  must  either  appear  there  or 
be  shown  by  the  signature  at  the  end,  and 
then  no  one  but  the  person  who  thus  claims 
the  premises  and  makes  the  demand  can 
maintain  the  action  under  such  notice. 
Nason  v.  Best,  17  Kan.  408.  We  cannot, 
however,  see  that  the  second  notice  is  of 
much,  if  any,  Importance  in  this  case.  It 
was  proved  on  the  trial,  and,  indeed,  the 
the  defendant  himself  admitted  when  on  the 
witness  stand,  that  a  written  notice,  identi- 
cal with  the  one  unsigned  except  that  It  bore 
the  signature  of  Frazier,  the  plaintiff  below, 
had  been  served  upon  him  on  the  30th  of 
June,  more  than  three  days  prior  to  the 
commencement  of  the  action,  and,  from  an 
examination  of  the  admitted  copy  in  the  rec- 
ord, we  cannot  see  wherein  the  notice 
falls.  It  was  In  writing,  it  properly  de- 
scribed the  premises  of  which  possession 
was  demanded,  it  is  definite  as  to  who  was 
claiming  the  right  to  possession,  there  was 
110  uncertainty  as  to  who  Intended  to  bring 
the  action,  and  It  leaves  no  doubt  In  the 
mind  of  the  reader  either  of  the  relief  sought 
or  by  whom  It  was  applied  for. 

But  It  is  urged  there  are  two  reasons  why 
the  action  should  not  be  founded  upon  this 
prior  notice:  First,  because  it  was  served 
so  long  before  the  commencement  of  the 
action  that  Its  aid  cannot  now  be  Invoked 
therein,  that  It  was  waived.  In  effect,  by  at- 
tempting to  serve  the  notice  attached  to  the 
complaint  below;  and,  second,  that,  even 
If  the  action  was  commenced  within  a  rea- 
sonable time  after  the  service  of  such  notice, 
still  it  cannot  be  maintained,  because  tiiere 
was  a  contest  still  pending  between  the  par- 
ties, involving  the  tract  of  land  In  contro- 
versy. It  would  appear,  however,  as  to  the 
first  of  these  reasons,  that  a  delay  from  the 
.30th  of  June,  the  date  of  the  service  of  the 
fii'st  notice,  to  the  27th  of  July,  when  the 
action  was  commenced,  could  not  be  held 
such  an  unreasonable  delay  as  to  prevent 
plaintiff  below  from  basiug  his  action  on  the 


notice  then  served.  THiat  Is  a  reasonable 
time  after  notice  In  which  to  bring  an  action 
of  this  kind  depends,  of  course,  upon  the 
circumstances  of  the  particular  case.  This 
question  has  frequently  occupied  the  atten- 
tion of  the  courts,  and,  upon  facts  similar  to 
those  here,  has  been  decided  in  harmony  with 
the  view  herein  expressed.  And,  taking  into 
consideration  the  situation  of  the  parties,  the 
fact  of  the  attempt  to  serve  the  second  notice, 
that  all  the  facts  were  fully  known  to  the 
defendant  at  the  time,  and  that  he  was  in  no 
wise  misled  or  deceived,  we  cannot  see 
wherein  he  was  harmed  by  the  trial  court 
permitting  the  plaintiff  below  to  amend  bis 
pleadings  to  conform  to  the  proof,  and  revert 
to  the  notice  of  the  30th  of  June. 

As  to  the  second  reason,  that  the  action 
was  prematurely  brought.  Inasmuch  as  a  con- 
test between  the  parties  was  still  pending 
and  undetermined  at  the  time  of  the  ser- 
vice of  the  notice,  it  may  be  conceded  that 
the  rule  is  plain  and  well  settled  that  unlaw- 
ful detainer  will  not  lie,  so  l(«g  as  the  rights 
of  the  parties  are  in  dispute,  and  a  contest 
undetermined;  and  this  Is  the  disposition 
early  indicated  by  oor  courts,  and  their  settl- 
ed practice  in  those  cases  wherein  such  mat- 
ters are  Involved.  Ilebelscn  v.  Hatchell,  12 
Okl.  29,  60  Pac.  888.  But  that  question  Is  not 
before  us,  for,  from  the  record.  It  Is  ap- 
parent that  the  contest  Instituted  by  Best 
July  1,  18fl8,  was  finally  terminated  In  the 
Interior  Department  adversely  to  him  on  the 
19th  of  June,  1903 ;  and  It  is  from  and  after 
the  date  of  this  order  that  Frazier  was  au- 
thorized to  serve  his  notice  and  proceed  with 
his  action,  and  bis  right  thereto  in  no  wise 
depended  upon  the  letter  of  July  22d.  from 
the  acting  secretary  to  the  officials  of  the 
local  land  office,  giving  notice  of  the  prior 
decision  of  the  Secretar.v  of  tlie  Interior,  for. 
as  a  matter  of  law,  his  right  to  prosecute  his 
action  became  fixed  upon  the  final  dispii.<iition 
of  the  case  on  June  19th.  upon  tl.e  refusal  of 
tlie  secretary  to  proceed  fm*tlier  with  tlu> 
contest,  and,  for  that  reason,  the  notice 
served  on  the  .SOth,  following,  cannot  be  con- 
sidered as  having  been  prematurely  given. 

As  to  the  assignment  of  error  tliat  the  stat- 
ute of  limitations  had  run  prior  to  the  Institu- 
tion of  this  action,  we  are  unable  to  agree 
with  counsel  for  plaintiff  In  error  in  the  con- 
clusion he  has  reached.  By  a  ruling  of  the 
Interior  Department,  the  contest  instituted 
by  Best  on  July  1,  1898,  was  held  to  be  not 
a  separate  action,  but  merely  a  proceeding 
supplemental  to  the  original  case.  Findings 
such  as  these  will  not  be  ignored  by  this 
court,  but,  on  the  contrary.  In  a  collateral 
action  will  be  accepted  and  approved,  where 
they  pertain  to  such  matters  as  are  properly 
within  the  province  of  the  Secretary  of  the 
Interior  to  decide.  Frazier's  cause  of  action 
accrued  only  at  the  time  the  controversy  be- 
tween the  parties  was  finally  terminated  in 
the  Interior  Department,  and  this,  as  dis- 
closed by  the  record,  was  by  the  order  dated 
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June  19,  1903.  The  notice  to  quit  and  the 
institution  of  the  suit  having  Immediately 
followed  such  final  disposition  of  the  con- 
test, the  plaintiff  In  error  cannot  be  held  to 
have  forfeited  his  right  of  action  by  neglect 
For  the  reasons  given,  the  Judgment  of  the 
court  below  is  affirmed.  All  the  Justices 
concurring,  except  HAINER,  J.,  who  tried 
the  case  below,  not  sitting. 


TOBIN  T.  O'BRIETBR. 
(Supreme  Court  of  Oklahoma.    Feb.  15,  190G.) 

1.  FiQuiTT— Submission  to  Jubt  — Concxu- 
SIVENESS  of  Findings. 

When  a  jury  trial  is  not  a  matter  of  right, 
and  the  court  submits  to  the  jury  special  ques- 
tions of  fact,  the  answers  returned  thereto  are 
merely  advisory,  and  the  court  may  decide  for 
Itself  all  questions  of  fact,  and  the  law  in  the 
case,  notwithstandint:  the  findings  of  the  jury. 
[Ed,  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  ii  815,  816.] 

2.  Samk. 

In  a  case  of  equitable  cognizance,  while  the 
judge  may  call  in  a  jury,  or  consent  to  one  for 
the  purpose  of  advising  him  upon  the  questions 
of  fact,  he  may  adopt  or  reject  their  conclusions 
as  he  sees  fit,  and  the  whole  matter  must  eventu- 
ally be  left  to  him  to  determine.  It  is  not 
only  the  right,  but  the  duty  of  the  court  to 
determine  all  questions  of  fact,  as  well  as  of 
law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  §§  815,  81&] 

3.  ApPBAJi— Review— BuuNGS  on  Evidenct. 

In  the  trial  of  a  case,  the  question  of  ad- 
mitting or  rejecting  testimony  is  one  trusted 
largely  to  the  sound  discretion  of  the  trial 
court;  and  where  the  matter  submitted  by  the 
issues  in  the  case  is  not  one  where  the  parties 
are  entitled  to  a  jury  as  a  matter  of  right,  and 
the  ultimate  decision  of  the  case  is  with  the 
court,  and  not  the  jury,  great  latitude  is  al- 
lowed in  the  exercise  of  discretion  by  the  court 
in  admitting  or  rejecting  testimony,  and  the 
case  will  not  be  reversed  in  this  court  for  er- 
ror in  this  particular,  unless  such  an  abuse  of 
discretion  is  shown  as  deprives  the  objecting 
party  of  some  substantial  right. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  i  4185.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma 
County;  before  Justice  B.  F.  Burwell. 

Action  b,v  Ii.  O'Brieter  against  James  A. 
Tobln.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

This  is  an  action  begun  In  the  district 
court  of  Oklahoma  county,  and  tried  at  the 
September  term,  1903.  In  the  petition,  the 
plaintiff  asks  to  have  set  aside  certain  deeds 
executed  by  the  plaintiff  to  the  defendant, 
On  the  grounds  of  fraud  and  want  of  mental 
capacity.  To  this  petition  the  defendant 
flies  an  answer  which  is  practically  a  general 
denial.  On  the  trial  a  Jury  was  called  by 
the  court,  and  questions  of  fact  were  submit- 
ted to  the  Jury.  The  evidence  was  heard  and 
the  Jury  returned  answers  to  the  special 
findings,  to  which  answers  the  defendant  ob- 
jected and  moved  the  court  to  set  aside, 
which  objection  the  court  overruled,  and  re- 
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fused  to  set  aside  the  findings  of  Ibe  Jury. 
The  court  rendered  a  decision  In  favor  of  the 
plaintiff  anulling  the  deeds,  and  ordered  a 
reconveyance  by  the  defendant  to  plaintiff, 
to  all  of  which  the  defendant  excepted. 
Motion  for  new  trial  was  made  and  overruled 
by  the  court,  and  the  court  pronounced  Judg- 
ment lu  favor  of  the  plaintiff  and  against  de- 
fendant for  a  cancellation  of  the  deeds,  and 
ordered  a  reconveyance  of  the  property,  and 
taxed  the  costs  to  the  defendant,  to  all  of 
which  the  defendant  excepted,  and  brings 
the  case  here  for  review. 

Shartel,  Keaton  &  Wells,  for  plaintiff  In 
error.  Fulton  &  Paul  and  J.  L.  BroA^-n,  for 
defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts).  In 
this  case  there  are  five  reasons  assigned  by 
plaintiff  In  error  for  a  reversal  of  this  case. 
All  except  one  are  based  upon  erroneous 
findings  of  the  jury.  The  first  assignment 
of  error  Is:  "The  answer  of  the  Jury  to  in- 
terrogatory No.  16  Is  not  supported  by  the 
evidence.  (2)  The  answer  to  special  Inter- 
rogatory No.  19  Is  not  supported  by  the  evi- 
dence. (3)  The  special  findings  of  the  Jury, 
approved  by  the  court,  are  Inconsistent  and 
contradictory.  (4)  The  trial  court  erred  In 
admitting  certain  Incompetent  and  immateri- 
al testimony  on  behalf  of  plaintiff,  over  the 
objection  of  defendant  (3)  The  trial  court 
erred  in  approving  the  answer  of  the  jury 
to  special  Interrogatory  numbered  1,  and  In 
not  setting  same  aside  as  being  unsupport- 
ed by  the  evidence. 

It  will  be  borne  In  mind  that  it  Is  clearly 
shown  by  the  pleadings  In  this  case  that 
this  is  purely  an  equitable  proceeding,  being 
an  action  which  asks  for  no  other  relief  than 
the  setting  aside  of  a  deed  on  the  grounds 
of  fraud  and  want  of  mental  capficlty  in 
the  grantors,  except  that  in  the  petition  the 
plaintiff  asks  for  damages.  But,  In  the  ulti- 
mate decision  of  the  case,  no  damages  were 
awarded  by  the  court,  consequently  no  Inter- 
est of  the  defendant  has  been  affected  by  this 
allegation  In  the  petition.  No  Jury  seems  to 
have  been  demanded  by  the  defendant  to  try 
this  issue,  and  no  finding  on  this  Issue  hav- 
ing been  found  against  the  defendant  he 
has  no  cause  for  complaint.  Now,  we  take 
It  that  the  law  Is  well  established  that  In  an 
action  In  equity,  where  a  Jury  Is  not  a  matter 
of  right  to  either  party,  that  the  court  has 
the  right,  either  on  the  request  of  either 
party,  or  of  his  own  motion,  to  empanel  a 
Jury  to  determine  any  question  or  questions 
of  fact  that  may  arise  in  the  case;  but  In 
such  case,  the  finding  of  the  Jury  Is  merely 
advisory  to  the  court,  who  sits  only  as  chan- 
cellor, and  the  findings  of  the  Jury  are  In  no 
way  binding  upon  the  court;  and  where  the 
court  has  heard  all  of  the  evidence  in  the 
case,  he  may  disregard  any  or  all  of  the  find- 
ings of  the  Jury,  and  decide  the  case  upon 
the  evidence    as    taken    before    him,    and 
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whether  the  court  does,  or  does  not  set  aside 
the  findings  of  the  jury,  the  ultimate  decision 
of  the  case  Is  the  decision  of  the  court  and 
tn  determining  the  issues  In  the  case  the 
court  will  be  governed  entirely  by  the  evi- 
dence In  the  case,  regardless  of  the  fliidlngs 
of  the  jury,  or  he  may  take  the  findings  of 
the  jury  in  connection  with  the  evidence  In 
the  case,  and  from  both  these  sources  derive 
the  knowledge  upon  which  be  bases  his  decis- 
ion, and.  In  such  case,  mere  erroneous  findings 
of  fact  by  the  jury  will  not  of  themselves  be 
a  cause  for  reversal;  and.  If  the  findings  of 
the  court  are  based  upon  evidence  which  rea- 
sonably tends  to  support  eueb  findings,  the  de- 
cision will  not  be  reversed  on  the  grounds 
that  the  evidence  does  not  support  the  flnd- 
hig  of  the  jury  or  the  court. 

In  the  case  of  Jonathan  Hunt  et  al.  t.  W. 
B.  Spencer,  reported  In  20  Kan.,  at  page  120, 
the  Sui>reme  Court  of  that  state  say :  "Trial 
In  Equity  Cases — Submitting  Questions  to 
Jury — Findings  of  Court  In  a  case  in  which 
a  jury  Is  not  a  matter  of  right  the  court  may 
submit  certain  questions  of  fact  to  a  jury, 
and  Itself  thereafter,  from  the  sunic  testi- 
mony, make  special  findings  upon  mutters 
not  submitted  to  the  jury,  and  base  its  de- 
cree upon  both  the  answers  of  the  jury  and 
its  own  special  findings."  And  in  tlie  case 
of  Moors  V.  Sanford  et  al.,  41  Pac.  lOtil, 
the  Kansas  Court  of  Appeals  say:  "V.'lien 
the  Issues  submitted  to  a  jury  are  not  such 
as  entitle  the  parties  to  a  jury  trial  as  a 
matter  of  right  the  court  m.iy  consider  the 
answers  which  the  Jury  returns  to  special 
questions  of  fact  submitted  to  as  merely 
advisory,  and  it  Is  not  error  for  the  court 
in  such  case  to  set  aside  a  fludlog  which 
Is  contrary  to  the  evidence,  and  substi- 
tute a  finding  of  its  own."  In  Caldwell 
T.  Brown  et  al-.  44  Pac.  10,  the  Kansas  Su- 
preme Court  say:  "Wlien  issues  suburitted 
to  a  jnry  are  not  such  as  entitle  the  parties 
to  a  jury  trial,  as  a  matter  of  right  the 
court  may  consider  the  answers  as  merely 
adyisory,  and  may  disregard  any  finding  not 
supported  by  the  evidence."  In  the  case  of 
Missouri  Valley  Lumber  Company  v.  Reid 
et  al.,  45  Pac.  T22.  the  Kansas  Court  of 
Appeals  says:  "When  a  jury  trial  is  not  a 
matter  of  right  and  tlie  court  submits  to 
a  jury  certain  special  questions  of  fact,  the 
answers  returned  thereto  ore  merely  advis- 
ory; and  the  court  may  decide  for  itself  all 
questions  of  fact  and  of  law  in  the  case, 
notwithstanding  the  findings  of  the  jury." 
In  the  case  of  Barnes  et  al.  v.  Lynch,  report- 
ed in  9  Okl.  156,  59  Pac.  995,  this  court  says: 
"In  cases  of  equitable  cognizance,  while  the 
Judge  may  call  In  a  jury,  or  consent  to  one, 
for  the  purpose  of  advising  him  upon  the 
questions  of  fact  he  may  adopt  or  reject 
tiieir  conclusions  as  he  sees  fit  and  the 
whole  matter  must  eventually  be  left  to  him 
to  determine,  and  Instructions  to  the  Jury 
fuinish  no  ground  of  error  upon  appeal.    It 


was  not  only  the  right  hut  the  duty  of  th« 
court  to  have  determin«»d  all  questions  of 
fact  as  well  as  of  law."  Kow,  in  the  caao 
at  bar,  the  court  heard  the  testimony  the 
same  as  the  jury,  and  the  fact  that  he  over- 
ruled the  motion  to  set  aside  certain  findings 
of  tlie  jury,  would  not  warrant  us  In  saying 
that  he  was  not  governed  tn  his  derision  by 
the  evidence;  and  as  he  had  the  unilonbied 
right  in  a  case  of  this  kind  to  entirely  dis- 
regard the  findings  of  the  jury,  and  to  de- 
termine the  question  for  himself  regardless 
of  the  findings  of  tlie  jury,  and  as  on  an  ex- 
amination of  the  entire  record  we  are  not 
prepared  to  say  that  there  was  no  evidence 
that  reasonably  tends  to  supimrt  the  finding 
of  the  court  we  do  not  think  that  for  this 
reason  the  Judiouent  and  decision  of  the 
court  should  tie  reversed. 

The  only  remaining  assignment  of  error, 
and  the  .only  one  argued  by  plaintiff  in 
error  that  is  not  based  upon  the  verdict  of 
the  jury,  Is  the  fourth  assignment  of  error, 
to  wit:  "The  trial  court  erred  in  admitting 
certain  incompetent  and  immaterial  testi- 
mony on  behalf  of  plaintiff,  over  the  objec- 
tion of  defendant"  Now,  we  think  that 
considering  this  assignment  of  error  literally, 
it  contains  its  own  answer,  and  must  fall 
from  its  own  weight.  If  the  stateniunt  of 
counsel,  that  the  testimony  was  imraateriaL 
is  true,  then  the  admission  or  rejection  of  It 
would  not  be  sufficient  ground  for  a  reversal 
of  the  case.  If  it  was  immaterial,  It  could 
not  have  much,  If  any,  weight  or  effect  in 
determining  any  issue  In  the  case.  But  we 
take  it  from  the  fact  that  counsel  have  ar- 
gued this  proposition,  that  they  do  not  mean 
that  It  was  Immaterial,  but  that  it  was  incom- 
petMit  and  Improper,  and  that  it  was  mate- 
rial as  affecting  some  issue  in  the  case. 
Counsel  In  their  brief  point  out  particular 
-testimony  that  they  claim  was  Improperly 
received.  The  first  that  our  attention  is  call- 
ed to  is  the  question  asked  of  plaintiff: 
"Who  Is  this  W.  H.  Ryan?  Is  he  a  witness 
In  this  case,  the  one  that  you  spoke  of  being 
in  partnership  with?"  This  was  objected  to, 
and  .overruled  by  the  conrt  and  the  witness 
answered:  "Yes,  sir."  The  next  que:*tlon  ts: 
"Mr.  O'Brieter,  I  will  >get  yon  to  state  to  the 
jury  the  olrcumstnnces  at  yonr  going  into 
partnership  with  W.  H.  Ryan?'  Tliis  was 
objected  to  as  Incompetent  irrelevant  and 
immaterial,  and  not  within  the  issues.  The 
court  after  examining  tlie  issues,  overruled 
the  objection.  Kow,  in  this  case  it  was  ap- 
parent that  W.  H.  Ryan  was  a  partner  of 
the  plaintiff,  aud  was  to  some  extent  in- 
strumental in  consummating  the  deal  out  of 
which  this  deed  arose,  and  we  think  it  was 
not  error  for  the  court  to  ascertain  what  if 
any,  connection  Ryan  had  with  the  trans- 
action, and  under  what  circumstances  the 
said  Ryan  and  the  plaintiff  went  into  partner- 
slilp.  This  might  be  material,  not  only  to 
show  Ryan's  connection  with  the  transaction. 
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but  also  upon  tbe  issue  of  the  mental  ca- 
liMcity  of  the  plaintiff.  The  next  question 
w:is:  "Hnvo  you,  since  or  l)efore  the  com- 
lupneement  of  this  suit,  or  now.  have  you  any 
suits  pending,  or  have  you  had  any  pending, 
in  favor  of  yourself,  anything  of  the  kind, 
here  or  anywhere  else?"  This  was  objected 
to,  and  overruled.  This  question  might  be 
material  as  touching  the  mental  capacity  of 
the  plaintiff.  The  next  question  objected 
to,  and  the  admission  of  which  is  complained 
of,  is  the  testimony  of  the  plaintiff  In  re- 
gard to  the  improvements  on  tbe  Illinois 
farm,  which  was  a  consideration  for  the  deed 
iu  quc^^on.  This  might  be  very  material 
as  showing  the  relative  values  of  the  proper- 
ties exchanged,  as  touching  the  question  of 
mental  capacity  of  the  grantor.  The  next 
testimony  admitted  which  is  complained  of 
l)y  the  plaintiff  in  error  was  as  to  certain 
s-tatements  baring  been  made  by  a  physician 
four  years  prior  to  that  time,  while  In  at- 
tendance upon  the  plaintiff  during  siclcness. 
The  claim  is  made  here  that  the  want  of 
mental  capacity  of  the  plaintiff  was  largely 
due  to  a  stroke  of  paralysis,  had  some  four 
years  prior  to  the  making  of  the  deed.  Now 
we  take  it,  that  the  statements  of  a  physician 
while  examining  a  patient  as  to  his  con- 
dition, are  proper  as  tending  to  show  the 
mental  capacity  of  the  patient,  and  where 
it  is  apparent  that  the  testimony  of  the  j)hy- 
siclnn  liiniself  is  not  obtainable,  that  these 
statements  may  be  proven  by  any  dlslnter- 
oRted  party  who  beard  them.  In  Mutual 
Life  Insurance  Co.  v.  Tillman,  84  Tex.  .36, 
19  S.  W.  294,  It  Is  held:  "Declarations  of 
a  physician  made  while  examining  a  patient 
are  admissible  as  res  gestae."  And  that  same 
doctrine  la  laid  down  in  1  WTiarton  on  'Evi- 
dence, i  2G2.  Now  the  inquiry  as  to  the  men- 
tal nn.<;oundness  of  tbe  plaintiff  is  proper 
to  prove  at  any  time  prior  to  the  making 
of  the  deed  in  question,  the  effect  of  such 
testhtiony  depending  to  a  large  exteut  upon 
the  condition  of  the  unsoundness  up  to  or 
near  the  date  of  the  execution  of  the  Instru- 
ment. We  think  this  was  a  proper  8ul)ject 
of  inquiry,  and  something  the  court  had  a 
right  to  know  In  determining  tliese  issues, 
and  it  was  not  error  to  admit  these  state- 
ments; but  even  conceding,  for  the  sake  of 
argument,  that  it  was  error,  we  do  not  think 
It  was  such  error  as  would  reverse  the  case, 
as  the  rec-ord  shows  that  this  was  only  one 
of  the  Issues  upon  wliich  it  was  asked  to 
have  the  deed  set  aside,  and  even  upon  this 
Issue,  the  decision  of  the  court  docs  not  rest 
alone  upon  this  tef  timony,  but  Is  amply  sup- 
ported by  other  evidence  In  tl:o  case. 

Having  examined  the  entire  record,  and 
finding  no  error  tlieroln,  the  ju<IsnK>nt  of  tbe 
district  court  Is  bereby  aflirnied,  at  the  costs 
of  the  plaintiff  in  error.  Ail  the  .Justices 
concurring,  except  BURWETiL.  J.,  wlio.  hav- 
ing tried  the  case  below,  took  no  part  in 
this  decision. 


DEANKB  v.  O'HARA  «t  al. 
(Knpreme   Court   of  Colorado.    May   7,   1906.) 

1.  Trial  —  Pindi.vgs  —  NoNcosFOBMrrY    Ta 
Pleadings  and  Proof— IOpj-ect. 

A  fjudiug  at  variance  with  and  outside  of 
the  it^iiueM  and  undupirarted  by  tbe  proof  is  un- 
warrnnted,  and  will  be  treated  as  a  nullity. 

[Kd.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  8  930.] 

2.  Judgment— CoNaTBtjcTiONS— Findings. 

Tbe  court,  by  rendering  judgment  in  fovor 
of  a  jMTtner  against  a  copartner  for  his  inter- 
est iu  property  acquired  by  the  copartner  by 
the  use  of  the  partnership  property,  must  have 
found  tliat  the  copartner  acquired  the  property 
with  partnersbip  property  and  denied  tike  right 
of  the  partner  to  share  therein. 
Z.  Affeai^-Findikqs— Pbesuuftionb. 

In  tbe  absence  of  a  specific  finding  of  fact 
to  the  contrary,  it  must  be  assumed  that  ttie 
trial  court  found  those  facts  which  are  respon- 
sive to  the  isauea  and  essential  to  the  judgment 
rendered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3704.] 

4.  Partnebsiiip  —  AcQrisiTiON   BT  Pabtseb 
OF  Fbofertt  Acquired   bt  ITbe  of   B^irm 

PBOPEBTT— BlOHT  OF  COPABTNBB  TO  6HAB£ 

Tjiebein. 

Where  a  partner,  Iiaving  pof^sesgion  of  part- 
nership property,  uses  the  same  to  acquire 
property  In  his  own  name,  the  property  acquired 
mures  to  tbe  benefit  of  tlie  copartner,  who  may 
demand  an  interest  therein  corresi)onding  in 
extent  to  his  interest  in  tije  original  partner- 
ship property. 

IKd.  Note. — For  cases  in  point,  see  vol  38, 
Cent.  Dig.  Partnersbip,  H  149,  100.] 

5.  Tbubts— Resulting    Tbusts— Bbeacu    of 
Duty  of  Pabtnbb— Uiem  of  Copabtneb. 

•The  interest  whicii  a  partner  has  in  prop- 
erty acquired  by  a  copartner  having  possession 
of  partnership  property  and  nsing  the  same  in 
the  acquisition  of  such  property  is  a  resulting 
trust,  which,  to  be  enforceable,  must  be  estab- 
lisiied  by  clear,  certain  and  convincing  evidence. 
TEd.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  $  187.] 

Appeal  from  District  Court,  Lake  County; 
Frank  W.  Owens,  Judge. 

Action  by  Hugh  6'Hara  and  another 
against  William  F.  Deauer.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

■Charles  Ca vender  and  George  F.  Burtch. 
for  appellant.  A.  S.  Blake  and  P.  AL  Wall, 
for  appellees. 


GODDARD,  J.  The  appellant  and  appel- 
lees were  the  owners  of  and  engaged  in  work- 
ing a  mining  lease,  known  as  the  "McAll- 
ster  Lease,"  from  June  28th  until  the  latter 
part  of  September,  A.  D.  1900.  The  lease 
by  its  terms  expired  the  1st  day  of  January, 
A.  D.  1901.  It  covered  that  portion  of  the 
workings  between  the  second  and  third  levels 
of  the  Maid  of  Erin,  Henriette,  and  Adams 
mining  claims  situate  in  Lake  county,  Colo. 
It  was  worked  at  a  loss  up  to  Septemtier  18, 
1900,  when  a  settlement  was  had  between 
the  parties,  and  appellees  paid  to  appellant 
their  proportion  of  the  balance  of  assuss- 


Digitized  by 


Google 


1124 


85  PACIFIC  REPORTER. 


(Colo. 


ments  then  due.  Appellant  then  informed 
appellees  tbat  he  proposed  to  do  a  little  more 
work  to  determine  whether  a  small  streak 
of  ore  continued,  and,  if  It  did  not  turn  out 
favorably,  he  was  through,  and  should  quit 
the  lease.  He  returned  to  the  property  and 
commenced  doing  some  underhand  stoping 
from  the  third  level,  which  was  included  in 
the  lease  Icnown  as  the  "Baker  Lease,"  fol- 
lowing a  small  streak  of  ore  down  into  the 
McAlister  ground  which  soon  pinched  out, 
and  afterwards,  and  about  the  24th  of  Sep- 
tember, 1900,  he  went  to  work  upon  another 
piece  of  ground  on  the  third  level,  covered 
by  the  Baker  lease,  about  700  or  800  feet 
south  of  the  point  where  he  did  the  under- 
hand stoping,  where,  after  driving  a  drift 
some  30  feet  and  an  upraise  some  15  feet 
from  the  back  of  the  drift,  he  found  a  lx>dy 
of  ore  from  which  he  realized  a  net  profit 
of  $3,830.96.  This  work  was  done  by  appel- 
lant and  two  men  employed  by  him,  at  an  ex- 
pense of  about  $1,000. 

The  controlling  and  only  controverted  ques- 
tion presented  by  the  pleadings  Is  whether 
appellant  acquired  the  right  to  work  this 
portion  of  the  ground  included  in  the  Bak- 
er lease,  in  consideration  of  bis  granting  to 
the  owners  of  the  Baker  lease  the  privilege 
of  using  the  drift  and  upraise  included  in, 
and  covered  by,  the  McAlister  lease.  In  oth- 
er WM'ds,  did  appellant  purchase  this  portion 
of  the  Baker  lease  with  the  property  belong- 
ing to  the  partnership?  The  court  below 
rendered  judgment  for  appellees.  There  was 
no  request  for  special  findings  of  fact;  but 
the  court  below,  of  its  own  motion,  made  sev- 
eral findings,  one  of  which  was  to  the  effect 
that  the  appellees  were  excluded  from  all 
participation  in  the  McAlister  lease,  and  In 
the  proceeds  and  profits  resulting  therefrom. 
This  finding  Is  not  only  at  variance  with,  but 
outside  of,  any  issue  made  by  the  pleading, 
and  finds  no  support  in  the  evidence.  It  was 
therefore  unwarranted,  and  must  be  treated 
as  a  nullity.  Newby  v.  Myers,  44  Kan.  477, 
24  Pa&  971;  Marks  v.  Sayward,  50  Cal.  58; 
Hall  V.  Amott,  80  Cal.  348,  22  Pac.  348. 

Upon  the  particular  issue  presented  by  the 
pleadings,  the  lower  court  made  no  finding, 
except  as  indicated  by  the  Judgment  render- 
ed. By  rendering  judgment  for  the  appellees, 
the  court  must  have  found  the  Issue  in  their 
favor,  and  tbat  appellant  did  purchase  and 
acquire  the  Interest  In  the  Baker  lease  with 
the  partnership  property,  and  denied  the 
right  of  appellees  to  share  In  the  profits  de- 
rived therefrom.  In  the  absence  of  a  specific 
finding  of  fact  to  the  contrary,  we  must  as- 
sume that  the  lower  court  intended  to  find 
those  facts  which  are  responsive  to  the  Issues 
made  by  the  pleadings,  and  essential  to  the 
judgment  rendered.  Fanny  Rawlings  M.  Co. 
v.  Tribe,  29  Colo.  302,  68  Pac.  284:  Perssev. 
Gaffney,  5  Colo.  App.  374,  38  Pac.  837;  Drake 
V.  Justice  G.  M.  Co.,  32  Colo.  259,  75  Pac. 
912.    It  is  a  well-settled  rule  of  law  that 


where  one  partner  having  possession  and  con- 
trol of  partnership  proper^  uses  the  same  to 
acquire  property  in  his  own  name,  the  proj?- 
erty  so  acquired  inures  to  the  l)eneflt  of  his 
copartner,  and  his  copartner  may  demand  an 
Interest  In  the  property  obtained  correspond- 
ing In  extent  to  his  intei-est  In  the  orighial 
partnership  property.  The  interest  so  ac- 
quired that  inures  to  the  benefit  of  the  co- 
partner is  a  resulting  trust,  and  In  order  to 
enforce  such  a  trust  the  contract  or  trans- 
action out  of  which  it  arises  must  he  estab- 
lished by  clear,  certain,  and  convincing  evi- 
dence. McClure  v.  La  Plata  County,  19  Colo. 
122,  34  Pac.  763;  2  Pomeroy's  Equity  Jurisp. 
i  1058;  Perry  on  Trusts,  i  137. 

The  testimony  as  to  whether  the  appellant 
obtained  the  privilege  of  working  tliat  por- 
tion of  the  Baker  lease  from  which  the  ore 
was  taken  in  consideration  of  the  use  of  the 
workings  on  the  McAlister  lease.  Is  conflict- 
lug,  and,  when  tested  by  the  foregoing  rule. 
Is  Insufficient  to  sustain  appellees'  contention. 
It  does  not  satisfactorily  appear  from  Hau- 
ifen's  testimony,  who  is  the  only  witness  on 
behalf  of  appellees  as  to  the  agreement  al- 
lege<l  to  have  been  made  with  Deaner,  wliat 
portion  of  the  Baker  lease  the  agreement  did 
cover,  or  tliat  he  (Deaner)  acquired  the  right 
to  work  thereunder  at  the  point  wltere  tho 
ore  was  mined. 

Our  former  opinion  Is  withdrawn,  and  for 
the  foregoing  reasons  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  a  new- 
trial. 

Reversed. 

GABBERT,  C.  J.,  and  BAILEY,  J.,  con- 

ctu:. 


BEST  V.  ROCKY  MOUNTAIN  NAT.  BANK 
OF   CENTRAL  CITY. 

(Supreme  Court  of  Colorado.     May  7,  1906.) 

1.  Pabties— Plaintiffs— Rbai,  Pabtt  in  In- 
terest—Bills  AND  Notes. 

Under  Code  Civ.  Proc.  f  3,  providing  that 
every  action  "ghall"  be  prosecuted  by  the  real 
party  in  interest  except  as  otherwise  provided, 
an  action  may  be  brougtit  by  a  bank  on  a 
note,  by  mistalce  made  payable  to  its  president, 
but  owned  by  it  and  at  all  timea  in  its  posses- 
sion, and  given  as  a  renewal  of  a  note  payable 
to  it,  though  section  5  provides  that  one  in 
whose  name  a  contract  is  made  for  the  benefit 
of  another  "may"  sue  without  joining  the  person 
beneficially  interested. 

[Ed.   Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Parties,  |i  7,  9,  11,  20.] 

2.  Same— Considebation— Burden  of  Proof. 

Where,  in  an  action  by  the  payee  of  a  note 
against  tlie  maker,  tiicre  is  evidence  Ijoth  pro 
and  con,  in  addition  to  the  note  Itself,  as  to 
whether  defendant  was  a  mere  accommodation 
signer,  the  burden  of  showing  a  consideration 
is  on  the  plaintiff. 

[Ed.   Note. — For  cases  in  point,   see  vol.   7, 
Cent.  Dig.  Bills  and  Notes,  I  1654.] 

3.  Tbiai^-Instbuctioss— Cubing  Ebbob. 

An  instruction,  in  an  action  on  a  note, 
erroneously  casting  on  the  maker  the  burden 
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of  showing  that  the  note  was  without  consider- 
ation, is  not  cured  by  a  second  contradictory 
instruction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4tt, 
Cent.  Dig.  Trial,  §§  705,  718.] 

Error  to  District  Court,  Gilpin  County; 

A.  H.  De  France,  Judge. 

-\ctlou  by  tbe  Rocky  Mountain  National 
Bank  of  Central  City,  Colo.,  against  John 
Best  and  others.  From  a  Judgment  In  favor 
of  plalntlfF,  defendant  Best  brings  error.  Re- 
versed. 

Clinton  Reed,  U  M.  Goddard,  S.  C.  Warner, 
and  11.  A.  Hicks,  for  plaintiff  In  error.  Wol- 
cott,  Valle  &  Waterman,  Chase  Withrow,  A. 

B.  Seaman,  and  W.  W.  Field,  for*  defendant 
in  error. 

GUNTER,  J.  This  was  an  action  against 
Byron  J.  SmlUi,  Joseph  H.  Smith,  and  plain- 
tiff In  error,  John  Best,  to  recover  upon  a 
promissory  note  executed  by  them.  There 
was  a  Judgment  by  default  against  Byron  J. 
Smith,  and  a  verdict  and  Judgment  against 
Joseph  H.  Smith  and  plaintiff  in  error,  John 
Best.  Two  points  are  principally  relied  up- 
on for  a  reversal. 

1.  That  plaintiff  had  no  right  to  maintain 
the  action ;  that  is,  that  It  was  not  the  real 
party  in  Interest,  under  section  3,  Mills'  Ann. 
Code.  The  facts  pertinent  to  this  contention 
were  these:  In  October.  1889,  Joseph  H. 
Smith  and  Byron  J.  Smith  were  Interested 
In  developing  a  mine,  their  bank  account 
was  overdrawn,  and  further  funds  were  nec- 
essary for  continuing  the  operation  of  the 
mlue.  Defendant  la  error,  through  its  then 
cashier,  its  now  president,  Thomas  H.  Pot- 
ter, loaned  to  Byron  J.  Smith  and  Joseph  H. 
Smith  $2,200,  and  a  note  was  executed  pay- 
able to  It  signed  by  Joseph  H.  Smith  and 
John  Best.  As  will  appear  hereinafter,  there 
was  evidence  for  plaintiff  In  error  that  he 
signed  this  note  at  the  request  of  the  bank 
as  an  accommodation  maker,  and  that  the 
object  In  his  signing  the  note,  and  the  pur- 
pose of  the  hank  in  requesting  him  to  do  so, 
■was  to  enable  It  to  negotiate  the  note.  There 
was  testimony  for  defendant  in  error  that 
John  Best  was  a  joint  and  several  maker 
of  the  note  with  reference  to  it,  and  that  It 
accepted  the  note  upon  faith  of  the  signature 
of  plaintiff  lu  error.  The  note  that  was 
taken  in  1889  was  a  number  of  times  re- 
newed. The  orignal  note  and  all  subsetpient 
renewals  thereafter  down  to  March,  189.'?, 
were  signed  only  by  Joseph  II.  Smith  and 
John  Best,  but  subsequent  to  March,  189.3, 
the  renewal  notes  were  signed  by  Byron  J. 
Smith  as  well  as  by  the  two  original  makers 
above  named.  U|)t)n  such  renewal  the  old 
note  was  held  until  the  uew  one  was  fully 
executed  and  delivered,  whereupon  the  pre- 
ceding note  was  surrendered  to  the  makers. 
As  to  the  renewal  note  here  sued  on,  being 
that  of  date  December,  1898,  au  original  draft 
of  the  note  was  sent  to  Joseph  H.  Smith 


at  Denver  to  execute.  This  copy  of  the 
note  was  misplaced,  and  another  note  was 
prepared  In  Denver,  executed  by  Joseph  II. 
Smith,  and  returned  to  the  defendant  in 
error,  in  which  note  the  name  of  Thomas  II. 
Potter  appeared  as  payee  Instead  of  the 
name  of  the  defendant  In  error,  which  had 
appeared  in  all  of  the  preceding  notes.  Sub- 
stituting the  name  of  the  bank  by  that  of 
Potter  was  simply  au  oversight  of  Joseph  H. 
Smith  In  redrafting  the  note.  The  considera- 
tion for  the  original  note,  and  all  the  subse- 
quent renewals  was  paid  by  the  defendant 
In  error.  When  the  note  sued  on  returne<l 
from  Denver  Mr.  Potter  noticed  that  it  ran 
to  himself  Instead  of  defendant  In  error. 
The  note  was  delivered  to  the  bank  as  its 
property,  and  It  has  ever  since  been  Its 
property,  and  In  Its  possession.  To  repent. 
the  undisputed  testimony  is  that  the  note 
at  the  date  of  Its  execution  was  and  ever 
since  has  been  the  property  of  defendant  In 
error,  and  has,  at  all  times,  been  in  Its  pos- 
session as  It  was  so  at  the  time  of  the  In- 
stitution of  this  action. 

Plaintiff  in  error  contends  that  this  suit 
should  have  been  brought  In  the  name  of  the 
payee  of  the  note,  Thomas  II.  Potter,  and 
that  it  could  not  be  brought  or  maintained  In 
the  name  of  defendant  in  error.  Defendant 
In  error  contends  that  under  section  3,  supra. 
It  was  the  real  party  In  Interest,  and  that 
the  action  was  properly  brought  In  Its  name. 
The  determination  of  this  question  rests 
upon  the  construction  to  be  given  the  follow- 
ing sections  of  our  Code.  Section  3  reads: 
"Every  action  shall  be  prosecuted  In  the 
name  of  the  real  party  in  Interest,  except  as 
otherwise  provided  in  this  act."  Section  5 
prescribes:  "An  executor  or  administrator, 
or  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue 
without  joining  with  him  the  person  or  per- 
sons for  whose  benefit  the  action  Is  prosecut- 
ed. A  trustee  of  au  express  trust  within 
the  meaning  of  this  section  shall  be  con- 
strued to  Include  a  person  with  whom  or  In 
whose  name  the  conti-aet  Is  made  for  the 
benefit  of  another."  It  will  be  observed  that 
section  .S  provides  that  the  action  shall  be 
prosecuted  In  the  name  of  the  real  party 
lu  Interest,  except  as  otherwise  provided  I" 
tbe  act,  while  section  o  prescribes  that  the 
trustee  of  au  expr«!ss  trust,  which  Includes 
a  person  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  may  sue  w^ltUout 
joining  witli  him  the  person  or  persons  for 
whose  benefit  the  action  is  prosecuted. 

Whatever  conflict  of  authority  there  may 
be  in  otiier  jurisdictions  upon  the  right  of  the 
plaintiff  to  maintain  this  action,  we  think 
the  question  practicuily  settled  here  In  favor 
of  the  contention  of  the  defendant  in  error. 
The  undisputed  facts  here  are:  Defendant  in 
error  Is,  and  at  all  times  lias  been,  the  sole 
owner  of  the  note  sued  upon,  and  the  note  Is, 
and  has  been  at  all  tiuies,  in  its  possession. 
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The  note  lmme<Hately  upon  Its  execution 
■was  aelivered  to  defendant  In  error  as  its 
property,  and  ever  since  such  date.  In  such 
right,  it  has  held  the  note.  There  was  no 
Indorsement  made  upon  the  note  transferring 
it  from  Potter  to  defendant  in  error.  In 
Davis  V.  Johnson,  4  Colo.  App.  545,  547,  36 
Pac.  887,  among  other  questions,  the  validity 
of  a  decree  was  Involved  which  provided  for 
the  foreclosure  of  two  trust  deeds  securing 
notes.  The  decree  was  In  favor  of  the  owner 
of  these  notes,  the  notes  had  not  been  in- 
dorsed, they  were  transferred  only  by  de- 
livery. It  was  contended  that  under  our 
statute  they  could  not  be  transferred  by  de- 
livery so  as  t6  pass  title  to  the  purchaser.  It 
was  contended  that  such  a  transfer  dirt  not  in- 
vest the  purchser  with  title  to  the  notes.  The 
court  held  that  such  manner  of  transfer  did 
pass  title,  and  that  such  holder  of  the  note 
was  the  real  party  in  interest,  and  that  an 
action  could  be  maintained  In  her  name,  in- 
ter alia  it  said:  "But  It  Is  not  true  that  such 
transfer  of  a  note  does  not  Invest  thi  pur- 
chaser with  title.  At  common  law  he  took 
the  equitable  title,  and  at  law  could  sue  only 
in  the  name  of  the  last  holder  of  the  legal 
title:  but  this  distinction  has  been  abrogated 
by  the  requirement  of  the  Code  that  action* 
s^nll'  be  prosecuted  In  the  name  of  the  real 
parties  in  interest;  •  *  ♦."  Guaniaer  v. 
Sowers,  31  Colo.  164,  107,  71  Pac.  1103,  1104. 
was  an  action  by  the  indorsee  against  the 
uuikcrs  of  promissory  notes.  Tlie  only  evi- 
dence at  the  trial  consisted  In  the  production 
l)y  plalnfitr  of  the  promissory  notes,  upon  the 
back  of  each  of  which  was  what  puri'orted  to 
be  a  written  transfer  by  the  payee  to  the 
plaintiff.  The  court,  after  holding  that  there 
was  snfBcient  evidence  through  the  indorse- 
uients  and  possession  to  establish  the  right  in 
tlie  pliilntift  to  maintain  the  action  said:  "If 
such  was  not  the  law,  still,  under  the  doctrine 
of  Dhvls  V.  Johnson,  4  Colo.  App.  545,  36 1'ac. 
8.<!7,  the  Judgment  In  this  case  was  right. 
For  it  was  there  held  that  under  our  law,  and 
Code  of  Procedure,  a  note  payable  to  order 
may  be  transferred  by  delivery  only,  and 
without  Indorsement,  so  as  to  vest  in  the 
purchaser  6.  complete  title,  subject,  of  course, 
to  defenses  In  favor  of  the  maker  existing  at 
the  time  of  notice  of  the  transfer.  It  is 
also  held  that  such  purchaser  can  sue  in  bis 
own  name.  This  case  meets  with  our  ap- 
proval." The  holding  of  the  Court  of  Ap- 
peals In  the  case  cited  was  that  an  indorse- 
ment was  not  necessary  to  transfer  the 
title  to  a  promissory  note,  that  the  title  pass- 
ed by  delivery,  and  that  a  title  so  passed  was 
sulllcient  to  permit  the  holder  thereof  to  In- 
stitute a  suit  in  his  own  name,  he  was  the 
real  party  In  Interest  for  the  purpose  of  in- 
stituting and  maintaining  the  action.  This 
doctrine  was  expressly  approved  In  the  case 
we  have  just  cited  from  the  Supreme  Court. 
AVescott  V.  Patton,  10  Colo.  App.  544.  546. 
.")1  Pac.  1021,  1022,  was  an  action  by  the  as- 


signee against  the  maker  on  certain  prom- 
missory  notes.  The  court  said:  "The  only- 
questions  to  be  determined,  therefore,  are: 
Did  the  answer  present  an  issue  which  re- 
quired a  trial?  Did  It  put  in  Issue  any  fact 
necessary  to  be  proven  by  plaintiff  before  she 
could  recover  Judgment?  We  think  It  did 
not.  The  answer.  It  l»  true,  put  in  istiue  the 
alleged  assignment  by  the  payee  to  plalntilT. 
but  this  was  not  essential  to  the  plaintiff's 
recovery.  The  answer  did  not  attempt  to  put 
in  issue  the  allegation  that  plaintiff  bad  be- 
come and  was  the  legal  owner  and  holder  of 
tlie  note  for  value.  This  was  the  material 
part  of  plalntliTs  allegation.  If  she  were  the 
legal  owner  and  holder  of  the  note  for  value, 
and  had  possession  of  It,  she  was  entitled 
to  recover  even  though  the  payee  may  not 
have  made  any  formal  assignment  to  her. 
The  answer  expressly  admitted  the  execution 
and  nonpayment  of  the  notes,  and  did  not 
set  up  as  a  defense  any  matter  which  would. 
If  admitted,  defeat  a  recovery." 

In  Maxwell  on  Code  Pleading  (4th  Ed.)  p. 
22,  it  is  said':  "It  may  be  stated  as  a  general 
proposition  that  where  the  thing  in  action 
is  assigned  absolutely,  so  that  the  assignee 
becomes  in  fact  the  owner  thereof,  he  Is  the 
real  party  in  interest,  and  It  is  not  material 
whether  his  title  is  legal  or  equitable,  he 
ma.v  sue  in  his  own  name."  Mr.  Pomeroy. 
in  Remedies  and  Remedial  Rl^^ts  (2d  Ed.,  at 
section  138),  says;  "It  Is  no  longer,  consist- 
ently with  the  provisions  of  ttie  Codes,  pos- 
elbie  for  one  person  to  sue  to  the  use  of  an- 
other, as  was  common  in  some  states.  The 
parties  beneficially  Interested  must  them- 
selves bring  the  action.  There  are  case* 
which  hold  that  when  there  Is  a  trustee  of 
an  express  trust,  he  must  bring  the  action, 
and  that  the  beneficiary  can,  In  no  such 
case,  sue  in  his  own  name,  at  least  alone. 
The  correctness  of  this  ruling  may  well  be 
doubted.  The  section  relative  to  the  real 
party  in  Interest  Is,  in  all  the  Codes,  Im- 
perative; while  that  in  relation  to  the  ti'Ustee 
of  an  express  trust  is  permissive."  And  at 
section  140:  "Upon  the  same  principle,  the 
eqnlt.ible  owner  of  a  promissory  note  Is 
the  real  party  in  Interest  within  the  statute, 
and  is  the  proper  person  to  sue  upon  it,  al- 
though there  may  be  no  Indorsement,  and 
possession  of  the  Instrument  Is  prima  facie 
evidence  of  such  ownership.  In  fact  wher- 
ever the  spirit  of  the  reformed  system  is 
carried  out,  and  this  Is  now  very  geD«rally. 
if  not  universally,  the  case,  the  equity  rule 
as  to  parties  is  freely  applied  to  aU  legal 
actions;  and  this  one  principle  will  easib* 
solve  all  particular  cases  of  diflSculty  or 
doubt"  Prof.  Bliss  says:  "By  the  law  mer- 
chant, the  legal  title  to  commercial  paper 
payable  to  order,  can  pass  only  by  Indorse- 
ment, and  a  purchaser  who  would  sue  as  a 
holder,  must  show  his  right  as  Indorsee;  but 
one  may  l)ecome  the  equitable  owner  with- 
out Indorsement,  and  as  being  the  real  ^  rty 
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in  Interest,  is  required  to  sue  In  bis  own 
name.  No  particular  mode  of  transfer  is  re- 
quired. A  written  indorsement  or  assign- 
ment upon  the  Imelc  of  the  paper,  evidencing 
tlie  debt,  is  to  be  desired  as  matter  of  evi- 
dence; but  so  fur  as  concerns  tlie  riglit  of  a 
lioider  to  become  plaiutifF,  tlie  transfer  may 
\ms  shown  by  other  evidence.  Thus,  it  may 
l)e  made  upon  a  separate  pap^,  or  a  verbal 
sale  is  sufficient"  Bliss  on  Code  Pleading, 
i  50.  The  same  principle  is  announced  in  the 
following  Colorado  cases:  Wail^er  v.  Steel, 
9  Colo.  3S9, 12  Pac  423;  Jaclcson  v.  Hamm,  U 
Colo.  58,  23  Pac.  88;  Moultoa  v.  McLean, 
5  Cola  App.  434,  462-494,  39  Pac.  7Sj 
Austin  V.  Snider,  17  Colo.  A^p.  176,  182,  68 
Pac.  128.  Many  other  authorittes  might  be 
cited  in  support  of  our  coBolosioa  that  de- 
fendant in  error  was  the  real  parly  In  inr 
terestv  and  that  suit  is  maintainaUe  In  hia 
name,  among  them  Baton,  v.  Alger,  57  Bash. 
(N.  T.)  189,  la  which,  there  1»  a  valuable  di«- 
oussiOB  of  this  questioa. 

Plaintiff  in  error  has.  oited'  many  caseS'  aa 
centra  the  conclualon  wer  have  reached,,  we 
will  confine  our  consideHitloa  of  them  to 
those  cited  from  this  state.  First.  National 
Baali  y.  Uanunei,  14  Colo.  259;  28  Pae.  986,. 
8  L.  R.  A.  788;  20  Am.  St  Itepk  257,  was  an 
a«tion  t^  the  First  National  Bank  of  Cestcal 
City  to  oolleet  certain  money  wUch  It  hftd 
l>een  expresriy  autboriaed  t»  eoUect  by  Ris- 
don,  i»  whom  the  money  wras  owing.  It  wta» 
contended  that  the  suit  should  have  been 
brought  in  the  name  of  the  benefldal  owner, 
Rlsdon.  Tlie  court  held  that  the-  suit  could 
be  maintained  In  the  name  of  the  plaintiff, 
the  trustee.  The  holding  Is  entirely  e(HifriBt>- 
ent  with  the  conclusion  we  have  reached  in 
this  case.  Bassett  v.  Imnan,  7  Colo.  270,  3 
Pac.  383,  was  an  action  before  a  justice  of  the 
peace  upon  »  promissory  note  alleged  to  have 
been  executed  and  delivered'  by  the  defendant 
to  a  third  party,  and  by  the  tatter  assigned  to 
the  plaintift.  Also  upon  an  account  due  to  a 
third)  party  and  assigned  to  the  plaintiff.  The 
principal  ground  of  reversal  relied  upon  was 
the  dissolution  of  the  attachment  but  it  seems 
to  have  been  further  contended,  that  the  suit 
was  not  properly  brought  In  the  name  of  the 
assignee  of  the  note  and  the  acoonnt  The 
court  said  the  suit  was  properly  brought  in 
the  name  of  the  assignee,  "even  though  the 
consideration  of  the  assignment  may  have 
lieen  a  payment  to  the  assignor  after  the  re- 
covery in  the  suit  by  the  assignee."  The 
holding  simply  is  that  the  trustee  of  an  ex- 
press trust  could  sue.  There  is  nothing  in 
the  opinion  in  conUIct  with  our  conclusion 
herein.  In  Gomer  v.  Stockdale,  5  Colo.  App. 
489,  89  Pac.  35.'5.  Stockdale,  the  owner  of 
lands  and  timber,  entered  into  a  contract 
with  one  Jackson,  a  mill  owner,  engaged  in 
making  lumber.  The  contract  provided  that 
Jackson  might  locate  his  mill  of  machinery, 
and  such  temporary  structures  as  were  es- 
sential to  bis  mining  operations,  on  certain 


parts  of  Stockdale*8  land.  Stockdale  sold  to 
Jackson  by  the  contract  the  right  to  fell 
trioe  nnd  reduce  them  to  lumber.  As  a  con- 
gidoratiou  Jackson  gave  certain  promissory 
notes  maturing  monthly,  and  to  secure  pay- 
ment Jackson  agreed  to  give  a  mortgage  on 
the  mill  machinery.  Jackson  assigned  the 
contr'^t  to  Gomer,  who  brought  suit  upon  this 
contract  The  court  held  that  as  the  legal  title 
to  rights  created  by  the  contract  was  in  Gomer 
an  action  would  lie  in  his  name.  The  court 
said:  "It  has  accordingly  been  decided  that  it 
is  no  infraction  of  this  statute  to  bring  the  suit 
in  the  name  of  the  person  to.  whom  the  claUn 
'  has  been  assigned,  whether  it  is  an  open  ac- 
count or  otherwise,  although  there,  may  be 
annexed  to  the  transfer  the  condition  that 
when  the  sum  is  collected  the  whole  or  some 
part  of  it  must  be  paid  over  to  the  assignor. 
*  *  *  Since  this  doctrine  prevails  in.  Colo- 
rado, It  is  clear  that  Gomer  had'  Uie  rig^t  to 
bring  the  suit  on  the  transferred  ci^lm.  The 
agreement  between  Ctomev  and  Ja«k8on>  Qonr 
cerning  the  disposition  of  the  proceeds  did 
not  affect  the  recovery."  .Ajre  see  nothing: 
in  tbls'  holding,  contrary  te  ous  qonclusion  In 
the  present  case.  Gomer  was  simpl;  tjie 
trustee  of  an  expresB  trust,,  and  wder  section 
5.  of  the  Code,  tlie  action,  would  lie  in.  iii* 
name,  ia  Walsh  v.  Allen,  6  Colp..A]}p.  803, 
40  Pac.  473,  AUen  sued  Waiteh.  upon  a  poora- 
issory  note;  defendant  insisted  tbajt  on  ac- 
oount  of  some  understaodlnji  betw«M)t  AUen 
and  Gordon  the  original  payee  of  the  note, 
that  a  portion  of  the  avails  of  the  note  when 
collected  were  to  be  paid  to  Gordon*  and 
that  plaintiff  was  not  the  real  party  tn  Inter- 
est and,  therefore,  not  entitled  to  maintain 
the  suit  The  court  held  l^at  as  the  legal 
title  to  the  note  was  in  Allen  by  reason  ot 
the  assignment  the  action  would  lie  In  bis 
name. 

These  are  all  the  cases  cited  from  this 
Jurisdiction  as  in  conflict  with  the  conclusion 
we  have  reached.  We  think  no  one  of  the 
cases  to  be  contra  such  condnsion.  Cases 
are  cited  from  otfa»  jurisdictions,  and  cases 
can  be  found  supporting  the  contention  of 
plaintiff  in  error,  but  they  conflict  with  the 
weight  of  authority,  and  conflict  with  the 
rule  laid  down  in  this  state.  It  would  serve 
no  useful  purpose  to  extend  this  opinion  by 
reviewing  them. 

2.  It  is  contended  that  the  court  committed 
reversible  error  in  the  giving  of  the  Instruc- 
tion No.  3,  whereby  it  placed  upon  defendant 
John  Best  the  burden  of  showing  that  the 
note  sued  on  was  without  consideration. 
The  facts  pertinent  to  this  instruction  were 
these.  Plaintiff  introduced  the  note  signed 
by  the  defendant,  John  Best,  Byron  J.  Smith, 
and  Joseph  H.  Smith.  The  defendant  Best 
then  introduced  evidence  tending  to  show 
that  he  was  only  an  accommodation  signer 
of  the  original  note,  and  all  renewal  notes. 
Including  the  note  sued  on,  that  he  signed  such 
note  at  tiie  request  of  the  payee,  the  plaintiff 
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In  error  for  Its  accommodation,  and  solely  to 
enable  it  to  negotiate  the  note.  There  was 
evidence  for  the  plaintiff  that  defendant. 
Best,  was  not  an  accommodation  maker,  but 
a  Joint  and  several  maker,  and  that  his  sig- 
nature to  the  note  was  the  security  upon 
which  plaintiff  relied  In  making  the  loan.  An 
issue  of  fact  was  thus  presented  to  the  Jury 
for  determination.  Who  should  prevail  there- 
on depended  largely  upon  whether  credit 
should  be  given  to  the  testimony  of  Potter  or 
to  that  of  Best  It  is  important  for  the  Jury  to 
know  upon  whom  was  the  burden  of  proof 
as  to  this  Issue.  The  court  thus  charged  the 
Jury  at  plaintiff's  request:  "The  Jury  are  in- 
structed that  under  the  law  In  this  case,  the 
chief  matters  for  them  to  consider,  between 
the  plalntlflF  and  the  defendant  Best,  are 
whether  or  not  the  defendant  John  Best  sign- 
ed the  said  note  sued  upon  in  this  case,  with- 
out consideration,  and  solely  at  the  request, 
and  for  the  benefit  of,  and  for  the  accommo- 
dation- of  either  the  said  Potter,  or  the 
plaintiff  herein.  And  the  Jury  are  further 
Instructed  that  the  said  promissory  note  itself 
is  prima  facie  evidence  that  the  said  John 
Best  signed  the  same  as  maker  thereof  for  a 
valuable  consideration,  and  the  Jury  are  fur- 
ther instructed  that  the  burden  is  upon  the 
defendant  John  Best  to  show  by  a  preponder- 
ence  of  evidence,  that  he  signed  the  said 
note  sued  upon  in  this  action,  solely  at  the 
request  of  the  said  Potter,  and  solely  for  the 
accommodation  of  the  said  Potter,  or  the  said 
plaintiff,  and  wholly  without  consideration, 
and  unless  the  Jury  believe  from  the  evidence, 
that  the  said  defendant  John  Best  did  so  sign 
the  said  promissory  note  sued  upon  in  this 
action,  solely  at  the  request  of,  and  for  the 
accommodation  of  the  said  Potter,  or  the 
said  plaintiff,  and  without  any  consideration 
whatever,  then  their  verdict  must  be  for 
the  plaintiff  and  against  the  defendant  John 
Best.  •  •  •"  It  will  be  seen  that  the 
burden  of  the  proof  that  the  note  was  with- 
out consideration  was  thus  placed'  upon  the 
defendant  below. 

The  weight  of  authority  Is  clearly  against 
the  correctness  in  this  particular  of  this  In- 
struction. Daniel's  Negotiable  Instriiments 
roth  Ed.)  §  1G4,  says :  "Weight  of  Evidence. 
While  a  bill,  or  negotiable  note,  imports  In 
itself  a  consideration,  yet  when  evidence  has 
been  Introdncted  to  rebut  the  presumption 
which  it  raises  the  burden  Is  upon  the  plain- 
tiff to  satisfy  the  Jury  upon  all  the  evidence, 
and  by  the  preponderance  of  the  evidence, 
that  there  was  a  consideration,  and  the  mere 
production  of  the  Instrument  does  not  shift 
upon  the  defendant  the  burden  of  proving 
that  there  was  no  consideration.  The  pro- 
duction of  tlie  note,  as  has  been  said.  Is 
prima  facie  evidence  of  a  consideration  suffi- 
cient. If  not  rolnitted.  to  maintain  plaiutlffs 
case.  But  to  hold  that  such  an  adinisHlon 
In  the  note  of  a  cou«lderati->n  therefor  as 
the  words  'value  received'  changes  the  bur- 


den of  proof  and  compels  defendant  to  as- 
sume it,  would  be  to  hold  that  such  an  ad- 
mission when  made  orally  and  when  not  con- 
tained In  the  instrument  would  have  the 
same  effect."  In  Black  River  Savings  Bank 
V.  Edwards,  10  Gray  (Mass.)  387,  the  follow- 
ing Instruction  was  approved :  "The  burden 
of  proof  is  on  the  plaintiffs  to  establish  a 
consideration,  and  the  burden  does  not  shift 
from  them  to  the  defendant  A  note  contain- 
ing the  words  'value  received,'  In  law  im- 
ports a  consideration  and  upon  the  evidence 
of  the  note  Itself  the  plaintiffs  are  entitled 
to  a  verdict,  unless  there  Is  some  other  evi- 
dence to  affect  It.  The  note  being  produce<l 
is  prima  facl  evidence  of  a  consideration,  yet 
the  burden  is  upon  the  plaintiffs  to  satisfy 
the  Jury  upon  all  the  evidence,  and  by  a  pre- 
ponderance of  the  evidence,  that  there  was 
a  consideration."  In  Huntington  v.  Shute 
(Mass.)  62  N.  E.  380,  decided  In  1902.  the 
court  said :  "The  rule  is  well  settled  In  thla 
commonwealth  that  In  an  action  on  a  prom- 
issory note,  the  burden  of  proof  is  on  the 
plaintiff  to  establish  the  fact  that  It  Is  given 
for  a  valuable  consideration.  While  the  pro- 
duction of  the  note  with  the  admission  or 
proof  of  the  signature,  makes  a  prima  fade 
ease,  yet  If  the  defendant  puts  In  evidence 
of  a  want  of  consideration,  the  burden  of 
proof  does  not  shift,  but  remains  upon  the 
plaintiff.  He  must  satisfy  the  Jurj'  by  a 
fair  preponderance  of  the  evidence  that  tlie 
note  was  for  a  valid  consideration."  In  Small 
y.  Clewley,  62  Me.  155  and  156,  16  Am.  Rep. 
410,  the  court  said:  "The  effect  of  the  in- 
struction was  to  imiwse  the  burden  of  proof 
upon  the  defendant  to  show  that  there  was 
a  want  of  consideration  for  the  notes,  and 
in  this  respect  the  instruction  was  errone- 
ous." See,  also,  Delano  v.  Bartlett,  6  Gush. 
(Mass.)  304 ;  Search  v.  Miller,  9  Neb.  2G,  30, 
1  N.  W.  975;  Campbell  v.  McCormac.  90  N.  C. 
401 ;  Bogle  v.  Nolan.  90  Mo.  85,  9  S.  W.  14; 
Manistee  Nat  Bank  v.  Seymour,  04  Mich. 
59,  31  N.  W.  140 ;  Solomon  v.  Huey,  1  Posey, 
Unrep.  Cas.  (Tex.)  205;  Stevenson  v.  Oun- 
ning's  Estate.  64  Vt  fiOl.  014,  25  Atl.  697; 
Conmey  v.  Maefarlane.  97  Pa.  361. 

The  weight  of  authority  Is  clearly  In  sup- 
port of  the  contention  of  plaintiff  in  error, 
defendant  below;  that  is.  that  the  burden  of 
proof  was  uiion  the  plaintiff  to  show  that 
the  note  was  without  consideration.  We  can 
see  no  reason  for  not  following  the  prevailing 
doctrine.  Cases  are  cited  by  defendant  In 
error  as  contra  this  conclusion,  some  of 
them  can  be  explained  and  reconciled,  some 
cannot.  There  is  no  sufficient  reason  for 
taking  them  up  and  discussing  them.  We 
will  confine  our  consideration  to  the  two  Col- 
orado cases  which  are  cited  against  our  con- 
clusion. They  are  not  In  conflict  with  our 
conclusion,  and  do  not  touch  the  point  before 
us.  Perot  V.  Cooper.  17  Colo.  80,  28  Pac  391, 
31  Am.  St.  Rep.  2.5S,  was  an  action  by  plain- 
tiff tipon  certain  promissory  notes  given  by 
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one  Isaac  Cooper  against  his  administratrix. 
Payment  was  the  principal  defense  relied 
upon.  All  that  Is  said  in  tlie  opinion,  In  the 
most  remote  degree,  bearing  upon  the  ques- 
tion of  consideration  is  this:  "The  execu- 
tion and  delivery  of  the  notes  t>eing  ad- 
mitted, the  presumption  would  be,  In  the  ab- 
sence of  proof  that  they  were  founded  upon 
a  sufficient  consideration  to  sustain  the  plain- 
tiff's cause  of  action,  and  In  addition  to  this, 
a  fnll  consideration  for  the  notes  was  ex- 
pressly admitted  on  the  trial."  This  lan- 
guage Is  not  inconsistent  with  our  conclusion, 
It  simply  is  that  the  execution  and  delivery 
of  the  notes  being  admitted,  the  presumption 
is  that  they  were  founded  upon  a  sufficient 
consideration.  It  does  not  say  that  when 
rebutting  proof  going  to  show  that  there  was 
no  consideration  has  been  Introduced  that  the 
burden  is  not  on  the  plaintiff  to  show  that 
a  valuable  consideration  existed  for  the  notes. 
The  case  does  not  rule  the  question  befM'e 
us.  Welch  T.  Mayer,  4  Ciolo.  App.  440,  36 
Pac.  61S.  Groth  &  Company,  to  whom  Welch 
was  indebted,  drew  an  order  upon  Welch 
payable  to  Mayer,  which  order  Welch  ac- 
cepted. There  was  an  attempt  by  the  debtor, 
Welch,  to  show  that  Mayer  gave  no  consid- 
eration for  the  order.  The  court  held  that 
the  want  of  consideration  between  Mayer  and 
the  drawer,  Grotb  &  Co.,  was  not  a  defense 
to  an  action  on  the  bill  or  order  against 
Welch,  the  drawee.  The  case  does  not  go  in- 
to or  decide  upon  whom  rests  the  burden 
of  proof  for  want  of  consideration  in  a  case 
like  the  one  before  us.  Murphy  t.  Gumaer, 
12  Colo.  App.  472,  55  Pac.  951,  is  not  cited  by 
appellee  as  sustaining  its  contention  that  the 
burden  of  proof  as  to  want  of  consideration 
was  upon  the  defendant,  appellant.  It  is 
well,  however,  to  distinguish  that  case.  In 
the  case  we  are  deciding  the  action  was 
brought  by  the  payee  against  the  maker. 
In  such  case  the  burden  was  upon  the  payee, 
the  plaintiff,  to  show  that  a  valauble  consid- 
eration existed  for  the  note.  In  Murphy  v. 
Gumaer,  the  action  was  by  an  indorsee  be- 
fore maturity  against  the  maker.  In  such 
case  the  burden  as  to  want  of  consideration 
is  upon  tlie  maker.  A  different  rule  obtains 
In  this  particular  when  the  suit  is  by  the 
Indorsee  from  that  which  applies  when  the 
suit  Is  by  the  payee.  There  the  suit  was  by 
the  indorsee,  here  by  the  payee.  The  dis- 
tinction Itetween  the  rule  as  to  the  burden  of 
proof  in  the  one  case  from  that  obtaining  In 
the  other  developed  In  sections  1C4,  105.  vol. 
1,  Daniel  on  Negotiable  Instruments  (.'ith  Ed.) 
It  has  been  suggested  that  instruction  No. 
6,  asked  by  defendant  Beat,  and  given,  lays 
down  the  law  as  defendant.  Best,  contends 
It  to  be,  and  as  we  have  here  hcild  it  to  be 
as  to  the  burden  of  proof  of  consideration. 
If  we  assume  that  this  instruotion  declares 
the  law  properly  as  to  the  burden  of  proof 
Ir.  the  matter  of  consideration,  which  we  do 
only  for  the  purpose  of  this  ruling,  it  Is  In 
direct  conflict  with  Instruction  3  given  at  the 


request  of  plaintiff,  and  as  we  cannot  say 
such  conflict  did  not  work  a  prejudice,  we 
must  declare  that  instruction  3,  given  at  the 
request  of  plaintiff,  was  erroneous,  was  not 
cnred  by  instruction  6,  and  worked  reversible 
error.  Grant  v.  Vamey,  21  Colo.  329,  334,  40 
Pac.  771. 

The  Judgment  will  be  reversed  as  to  de- 
fendant Best 

Reversed. 

The  CHIEF  JUSTICE  and  MAXWELL,  J, 
concur. 


PEOPLE    v,   KOENIG   et   al. 
(Supreme  Court  of  Colorado.     May  7,  1906.'/ 

1.  Taxation— INHEBITANCE  Taxes— Nature— 

CONSTBUCTION. 

An  inheritance  tax  is  a  special  and  not  P. 
general  tax,  and  a  statute  imposing  it  is  con- 
strued strictly  against  the  government  and  in 
favor  of  the  taxpayer. 

2.  Same. 

The  Inheritance  tax  law,  imposing  a  tax 
on  "property"  passing  by  will  or  oy  the  intes- 
tate laws,  for  which  heirs,  legatees,  and  devi- 
sees, etc.,  shall  be  liable,  and  declaring  that 
when  the  beneficial  interests  to  any  "property" 
shall  pass  to  any  father,  etc.,  the  rate  of  taxes 
shall  oe  a  specified  sum'  on  every  $100  of  the 
market  value  of  the  "property  received  by  each 
person,"  provided  that  $10,000  of  any  "such 
estate  shall  not  be  subject  to  taxes,  lays  a 
tax  on  the  receipt  of  property  by  each  person, 
and  the  exemption  applies  to  the  separate  dis- 
tributive shares  and  legacies,  and  not  to  the 
aggregate  value  of  the  property  of  decedent; 
the  words  "such  estate"  referring  to  the  words 
"property  received  by  each  person." 

[Ed,  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  §  1689.J 

En  Banc.  Error  to  Weld  County  Court; 
Chas.  E.  Southard,  Judge. 

Proceedings  by  the  people  against  Emma 
Koenig,  administratrix,  and  others,  for  the 
imposition  of  inheritance  taxes.  There  was 
a  Judgment  of  the  county  court  In  favor  of 
defendants,  and  the  people  bring  error.  Af- 
firmed. 

N.  O.  Miller,  Atty.  Gen.,  and  W.  R.  Ramsay, 
Asst.  Atty.  Gen.,  for  the  People.  Charles  F. 
Tew,  for  defendants  in  error.  Jas.  W.  Mc- 
Creery,  amicus  curiae. 

CAMPBELL,  J.  The  application  of  an  ex- 
emption clause  in  a  section  of  our  inheritance 
or  succession  tax  law  is  the  only  question  for 
determination.  Omitting  iMirts  not  material 
to  the  pn'sent  discussion,  the  section  reads: 
"All  property  •  •  *  which  shall  pass  by 
will  or  by  the  intestate  laws  of  this  state 
from  any  person  •  •  •  to  any  person  or 
persons  •  •  •  ghall  be  and  is,  subject  to 
a  tax  at  the  rate  hereinafter  specified  •  •  • 
and  all  heirs,  legatees,  and  devisees,  ad- 
ministrators, executors  and  trustees  shall  be 
liable  for  any  and  all  such  taxes  until  the 
same  shall  have  been  paid  as  hereinafter  di- 
rected. When  the  beneflcial  interests  to  any 
property  or  income  therefrom  shall  pass  to  or 
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for  tbe  use  of  any  father,  mother,  husband, 
etc  •  •  •  In  every  such  case  the  rate  of 
tax  shall  be  two  dollars  on  every  hundred  dol« 
lars  of  the  clear  market  value  of  such  proper- 
ty received  by  each  person.  •  •  •  Provid- 
ed, that  the  siun  of  ten  thousand  dollars  of  any 
such  estate  shall  not  be  subject  to  any  such 
duty  or  taxes,  and  that  only  the  amount  In 
excess  of  ten  thousand  dollars  shall  be  sub- 
ject to  the  above  duty  or  tax."  A  succession 
or  inheritance  tax,  excise  or  duty  Is  a  spedal, 
not  a  general,  tax.  Whatever  may  be  the 
rule  of  construction  as  to  the  ordinary  re- 
curring annual  tax  laid  directly  upon  property 
and  based  upon  a  precedent  valuation,  it  is 
the  general  doctrine  that  a  succession  tax  is 
construed  strictly  against  the-  gorvemment  and 
in  favor  of  the  taxpayer.  In  Matter  of  Mc- 
pherson. 104  N.  T.  306,  317.  K>  N.  E.  685,  58 
Am.  Rep.  502,  a  succession  tax  was  held  to  be 
a  special  tax.  In  Matter  of  Harbeck,  161  N. 
Y.  211,  55  N.  E.  850,  Parkier,  <X  J.,  said  that 
in  a  succession  tax  where  tbe  question  la  In- 
volved in  doubt,  the  doubt  shoiAd  be  resolved 
in  favor  of  the  taxpayer  and  against  the  tax- 
ing power.  Id  Eidman  v.  Martinez,  184  U. 
S.  678,  22  Sup.  Gt.  516,  46  L.  Bd.  697,  tbe 
court,  speaking  by  Mr.  Justice  Brown,  said: 
"It  is  an  old  and  familiar  rule  of  the  English 
courts,  applicable  to  all  forms  of  taxation^ 
and  particularly  special  taxes,  that  the  sover- 
eign is  bound  to  express  its  intention  to  tax 
in  clear  aod  unambiguous  langua^,  and  that 
a  liberal  construction  be  given  to  words  of 
exception  confining  the  operation  of  duty, 
•  •  •  though  the  rule  regarding  exemp- 
tions from  general  laws  imposing  taxes  may 
be  dlCCerent."  See,  also,  27  Kng.  &  Am.  Enc. 
I^w  (2d  Ed.)  iiM)  pt  set].  Let  us,  then,  ex- 
amine this  statute  in  the  light  of  this  rule, 
whioli  seems  to  be  recognized  by  all  tlie  au- 
thorities. 

From  the  foregoing  summary  of  the  section, 
it  is  apparent  that  tlioreby  the  tux  or  dutj' 
imposed  Is  upon  the  receipt  of  some  benefi- 
cial Interest  in  property  wliU-li  passes  by  will 
or  under  the  Intestate  laws  of  the  state. 
Each  heir,  devisee,  or  legatee  must  pay  In 
proportion  to  the  amount  which  he  actually 
receives.  While  all  heirs,  devisees,  and  leg- 
atees, etc..  arc  liable  for  such  taxes,  certainly 
each  beneficiary  can  be  held  only  for  tbe  tax  on 
what  he  receives,  and  not  on  the  whole  estate, 
unless  he  receives  the  same.  The  term  "such 
estate"  to  which  the  exemption  applies,  pre- 
supjroses  that  that  estate  or  property  has  been 
described  or  mentioned  In  some  previous  part 
of  the  section  or  statute.  The  word  "proper- 
ty," but  not  "estate,"  is  earlier  employed 
several  times  in  the  same  section.  Naturally, 
"such  estate"  In  the  proviso  relates  to  the 
next  antecedent  similar  expression.  Obsorv- 
ing  this  usual  rule  of  construction,  the  term 
"such  estate."  we  think,  refers  to  "such  prop- 
erty received  by  each  person,"  because  that 
is  the  first  preceding  similar  term  found  in 
the  same  sentence,  and  in  tbe  same  gramum- 
tical  connection.    As  the  tax  is  laid  upon  tbe 


receipt  of  "such  property  by  each  persoa," 
naturally  the  exemption  should,  and  we  hold 
does,  apply  to  the  separate  distributive  shares 
and  legacies,  and  not  to  tbe  aggregate  value 
of  the  property  of  the  decedent.  "Property" 
and  "estate"  are  often  used  synonymously, 
and  are  so  used  in  this  section.  Our  statute 
in  the  main  Is  copied  from  the  Illinois  law, 
and  the  language  quoted  is  an  exact  repro- 
duction of  the  corresponding  section  therein. 
Tbe  lUinols  statute,  however,  contains,  in 
addition,  the  following  clause:  "And  the  tax 
is  to  be  levied  in  above  cases  only  ivon  tbe 
excess  of  twenty  thousand  dollars  received  by 
each  person."  The  addition  of  tills  clause  to 
our  statute  would  not  diange  its  present  ob- 
vious meaning.  Its  pseaean  in  the  lllinoU 
law  merely  serve*  to  i^nove  all  doubt  aa  to 
whethw  tbe  exemption  olause  applies  to  tbe 
whole  estate  or  to  tbe  sepacote  distrilratiye 
shares.  The  entire  ftaiaework  of  tbe  two 
seetion*.  as  enacted^  iA  IlUnols^  asd  Ib  Colora- 
do, la  in  bOEmany  with  the-  gesecal  Istoit  to 
make  theexemptloB  or  limitation  avply  to  the 
separate- eatates  actually  received; 

We  bave-been  able  t»  find  aii4««rattaiitton 
bU'  been  called  to-  no  statnt»  wbi<di,  in  alt 
rtspects^  to  idantioal;  in  lansa*S*  wltb  own, 
but  tbe  couclushtO'  wUch'  we  have  leached  I» 
abnndatitly  aastalaed  by  fonr  eaaea,  wtaick- 
tve-  sow  proceed  to  coasida',  and  In  only  one 
case,  wheoe  tke  statute  is  uuifeeriaAy  dUIerent. 
do-'We^  find  any  mling  apparently  to  Uie  con- 
trary. In  Howell's  Estate,  147  ¥».  164,  23 
Atl.  40S,  it  was  btM.  that,  under  tbe-  Peons)'!- 
raola  statute,  the  IlabHMy  to  the  tax  is  to  be 
ascertained  not  by  the  amoulit  at  the  individ- 
ual legacy,  but  by  tha-  affgragate'  vanie  of  the 
decedent's  estate.  Tbe  statute,  however, 
reads:  "All  estates-  •  *  *  of  erery  kind 
*  •  •  passing  from:  any  person  •  •  • 
either  by  -will,  or  under  the  intestate  laws  oi 
this  state,  •  •  •  other  than  to  ov  for  the 
use  of  father,  mother,  •  *  •  sball  be  and 
they  are  hereby  made  subject  t»  a  tax  of  $.5 
on  every  trandred  dolIaxvoC  tibe  clear  ralne  of 
such  estate  or  estateK"  The  word  "estates" 
in  the  limitation  clause  was  held  to  ref^r  to 
the  estates  of  decedents,  and  not  to  the  sepa- 
rate l^acies  or  devises  carved  out  of  such 
estates.  There- la  no  language  in  this  act,  like 
that  in  ours,  in  which  it  ts  specifically  said 
that  tbe  rate  of  tax  Is  upon  the  market  value 
of  the  property  received  by  each  person. 
Other  provisions  In  the  Pennsylvania  statute, 
as  will  be  seen  from  an  examination  of  the 
opinion  In  the  case,  fortify  tbe  construction 
there  adopted. 

A  statute  more  nearly  like  ours  is  the  col- 
lateral inheritance  tax  act  of  1885  of  New 
York,  which  was  before  tbe  Court  of  Appeals 
iB  Matter  of  Cager,  111  N.  Y.  343.  18  N.  E. 
STtS.  Tbe  statute  reads:  "After  tbe  passage 
of  this  act  an  property  which  shall  pass 
by  win  •  •  •  to  any  person  •  •  • 
other  than  tbe  father,"  or  other  excepted 
persons,  "sliall  be  subject  to  a  tax  of  |^  of 
every  buudred  dollars  of  tbe  clear  market 
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value  of  such  property,  provided  that  an  es- 
tate which  may  be  valued  at  a  less  sum  than 
five  hundred  dollars  shall  not  be  subject  to 
such  duty  or  tax."  The  court  held  that  the 
act  was  Intended  to  authorize  the  imposition 
of  taxes  npon  devises  to  collateral  relatives 
and  strangers  only  when  the  estate  devised 
to  them,  Individually,  exceeded  in  value  the 
sum  of  five  hundred  dollars.  Again,  in  Mat- 
ter of  Howe.  112  N.  Y.  100,  19  N.  E.  513,  2 
L.  R.  A.  825,  the  same  statute  was  before  the 
court,  and  the  court  said:  "The  remaining 
Inquiry  Is  as  to  Its  meaning  as  rejects  the 
$500  limitation.  We  think  that  applies  to 
the  porfon  of  property  passing  to  the  legatee 
or  devisee,  and  not  to  the  whole  estate  left 
by  the  testatrix."  The  court  therein  held 
that  the  tax  was  not  upon  the  whole  estate, 
but  only  upon  so  much  of  it  as  passes  to 
certain  persons,  and  although  the  executor 
was  compelled  to  pay  it,  he  was  required  to 
deduct  it  from  the  particular  legacy  or  itga- 
cies,  and  no  beneficiary  was  liable  except  oa. 
tlie  share  he  actualiy  recelrsd;  Afterwards 
bjr  the  act  of  1892  the  Legislature  of  New  Koric, 
for  the  purpose,  as  the  courts  held,  of  oom- 
pelllng  a  different  construction  .  e^  the  act 
ftom  thai  theretofore  adhered  tq  by  them, 
expressly  provided  that  the  word  "estate" 
and  "property"  when  used  in  the  succession 
tanc  la^  shalT  be  taken  to  mean  the  property 
or  Interest  therein  of  the  testator,  intestate, 
grantor,  etc.,  and  not  as  the  property  or  in- 
terest therein  passing  or  transferred  to  indi- 
vidual legatees,  devisees,  etc.  In  obedience 
to  the  legislative  mandate,  the  courts  there- 
after, and  so  long  as  the  statute  was  in  force, 
have  construed  the  exemption  clause  of  the 
statute  as  applicable  to  tlie  aggregate  value 
of  the  whole  estate.  Matter  of  Hoffman,  143 
N.  Y.  327,  38  N.  E.  311;  Matter  of  Corbett, 
171  N.  Y.  510,  04  N.  E.  200.  In  State  v. 
Hamlin,  88  Me.  405,  30  Atl.  70,  25  L.  R.  A. 
«n2,  41  Am.  St.  Rep.  50f»,  under  a  statute 
providing  that  "All  property  •  •  •  ^vhich 
shall  pass  by  will  or  by  ttie  Intestate  laws 
of  this  state,  *  •  •  other  than  to  or  for 
the  use  of  the  father,  mother,  •  •  *  shall 
l)e  liable  to  a  tax  of  two  and  a  half  per  cent, 
of  its  value,  above  the  sum  of  tlve  hundred 
dollars."  It  was  held  that  the  exemption 
of  $.~>00  Is  not  an  exemption  from  the  corpus 
of  the  estate,  but  a  several  exemption  of  lliat 
snm  from  each  portion  of  the  estate  passing 
by  will  or  descent  to  persons  outside  of  the 
exempted  classes. 

In  Knowlton  v.  Moore,  178  TJ.  S.  41,  20 
Snp.  Ct.  747,  44  L.  Ed.  9(!9,  the  elaborate  and 
learned  opinion  was  written  by  Mr.  Justice 
AVhite.  It  construed  the  act  of  Congress  of 
.Tune  13,  1898.  c.  448,  30  Stat.  404  [U.  S. 
Comp.  St.  1901,  p.  23071,  relating  to  inhert- 
ance  or  succession  taxes,  section  29  of  whicli 
reads:  "That  any  person  or  persons  having 
In  charge  or  trust  as  administrators,  execu- 
tors or  trustees,  any  legacies  or  distributive 
shares  arising  from  personal  property,  where 


the  whole  amount  of  such  personal  property 
as  aforesaid  shall  exceed  the  snm  of  $10,000 
la  actual  value,  passing,  after  the  passage  of 
this  act,  from  any  person  possessed  of  such 
property,  either  by  will  or  by  the  Intestate 
laws  of  any  state  or  territory,  •  *  •  to 
any  person  or  persons  •  •  •  shall  be, 
and  hereby  are,  made  subject  to  a  duty  or 
tax,  to  be  paid  to  the  United  States  as  fol- 
lows, that  Is  to  say:  Where  the  whole 
amount  of  said  personal  property  shall  ex- 
ceed in  value  $10,000,  and  shall  not  exceed 
la  value  the  sum  of  $25,000,  the  tax  shall  be," 
etc.  The  meaulag  of  the  exemption  clause 
of  the  section  was  an  important  question  In 
the  case.  The  leaxued  Justice  said  that  the 
statute  must  mean  one  of  three  things:  "(1> 
The  taK  whtoh  it  imposM  la  on  the  passing 
ot  the  whole  aanouat  of  the .  personal  estate, 
with  a  progressive  rate.d^wnidlng  npon  the 
sum  of  the  whole  personal  estate;  w  (2) 
ttie-  tax  wbi«b  it  levies  is  plaoed  on  the  pass^ 
Ing  of  legaclesi  oe  dtetsibutiTe  shares  of  per- 
soatal  ptQpenty  Ok-  a  pm^esatve  rate^.  th« 
awount  of  sBclk  vatft-  tarhigi  determined,  net 
bjr  the  sepaaattt  stm  of  each  lesaejr  or  dls- 
tjr;bntl>ra  share,  but  bv  tb«  voltaaie  at  the 
vitbolc  pensonal  estate:  Tbie  iai  flie  mod«  Iia 
which  tbe  tax  was.  computed-  bjt  the  asses- 
sos,<  and  wUcb  was  suBtaitaefl  by  Ike  court 
bslaw;  or  &y  tiw  tax  is  on  the  passing  of 
legacies  or  distributive,  shares  of  personalty, 
withi  a.  progressive  rate-  oa  eaeS;  separately 
determlued  bp  the  sum  oC  each  of  sach  leg- 
acies or  dlstrlbatlve  shares."  The  court  re- 
jected both  tte' first  and  second  eonstructlons, 
and  adJiered  to  the  third,  and  tiierefore  held 
tbat  a  separate  legacy  not  ettceedtag'  $10,000 
was  not  safajecli  to  the  tax,  aiMl  that  the 
limitation  applied  not  to  the  aggregate 
amount  of  the  personal  property  of  the  es- 
tate passing,  oat  of  which  the  distributive 
sliares  and  legnctos  arise,  but  to  those  sepa- 
rate shares  and  legacies  themselves.  The 
reasoning  in  the  opinion  is  instructive  and 
helpful  in  the  Interpretation  of  our  act.  We 
forbear  much  quotation,  as  the  argument 
should  be  rend  In  its  ent'rety,  and  is  too 
lengthy  for  reproduction  here. 

A  comparison  of  the  act  of  Congress  with 
the  section  of  our  ant  under  consideration 
will  show  that  the  language  of  the  latter 
manifests  a  clearer  intention  to  Impose  thl^ 
tax  and  apply  the  exemption  to  the  separate 
legacies  or  distributive  shares  than  does  the 
corresponding  language  of  the  former.  We 
regard  It  as  entirely  safe  to  follow  the  prec- 
edent established  by  the  Supreme  Court  of 
the  United  States  and  apply  the  exemption 
clause  of  our  section  to  the  separate  dlsti-Ibu- 
tive  shares.  The  learned  Justice,  in  rejecting 
one  of  the  constructions  strenuously  con- 
tended for,  showed  that  gross  inequalities 
would  inevitably  result  from  the  admission 
of  the  theory,  and  said:  "It  would  thus 
come  to  pass  that  the  same  person,  occupying 
the  same  relation,  and  taking  in  the  same 
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character,  two  equal  stuns  from  two  dif- 
ferent persons,  would  pay  In  the  one  case 
more  than  twice  the  tax  that  he  would  In  the 
other.  In  the  arguments  of  counsel  tables 
are  found  which  show  how  Inevitable  and 
profound  are  the  inequalities  which  the  con- 
struction must  produce.  Clear  as  Is  the 
demonstration  which  they  make,  they  only 
serve  to  multiply  Instances  afforded  by  the 
one  example  which  we  have  just  given.  We 
are  therefore  bound  to  give  heed  to  the  rule 
that  where  a  particular  construction  of  a 
statute  will  occasion  great  inconvenience  or 
produce  inequality  and  Injustice,  that  view 
is  to  be  avoided  if  another  and  more  reason- 
able interpretation  is  present  in  the  statute." 

Having  reached  the  conclusion  that  the  ob- 
vious and  most  reasonable  construction  of 
our  statute  confines  the  limitation  to  the 
separate  legacies  or  distributive  shares,  we 
are  relieved  of  the  necessity  of  determining 
whether,  if  the  construction  contended  for 
by  tbe  state  should  be  adopted,  the  act 
would  be  In  harmony  with  the  fourteentli 
amendment  to  the  federal  Constitution. 
That  question  is  considered  in  Black  v. 
State.  113  Wis.  205,  88  N.  W.  622,  90  Am. 
St  R^.  863;  Drew  v.  TifiTt,  79  Minn.  175, 
81  N.  W.  839,  47  L.  R.  A.  625,  79  Am.  St 
Rep.  446;  State  ex  rel.  v.  Switzler,  143  Mo. 
287,  45  S.  W.  245,  40  L.  R.  A.  280,  65  Am. 
St  Rep.  653.  Reference  to  a  similar  point  Is 
made  in  the  Knowlton  Case,  but  concerning 
it  the  court  did  not  even  intimate  an  opinion, 
as  no  occasion  for  doing  so  existed.  Follow- 
ing the  example  set  by  that  august  tribunal, 
we  express  no  opinion  upon  this  Important 
question,  since  we  are  clearly  of  the  opinion 
that  the  act  before  us  does  not  sustain  the 
construction  claimed  for  it  by  the  Attorney 
General. 

The  county  court  having  applied  the  ex- 
emption clause  in  question  to  the  separate 
estates  received  by  each  person,  its  ruling 
was  In  harmony  with  our  view  of  the  statute, 
and  Its  Judgment  Is  affirmed. 

Affirmed. 

(86  Colo.  4gl) 

MOYNAHAN  v.  PERKINS. 

(Supreme  Court  of  Colorado.     May  7,   1906., 

1.  Appeal— Objections  to  Evidence  —  Suf- 

FICIENrV. 

An  objection  to  evidence,  which  specifies  no 
groumis  nor  sugposts  to  the  court  any  reasons 
why  it  is  inadmissible,  will  be  disregarded  on 
appeal. 

[Kd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dis.  Appeal  and  Error,  {  1141 ;  vol.  40, 
Cent.  Dig.  Trial.  Si  194-209.] 

2.  Witnesses  —  Examination  —  Refreshing 
Memory— Use  of  Account  Rooks. 

Where  a  sufficient  foundation  was  laid 
for  the  admission  of  books  of  account,  it  was 
not  error  to  allow  a  witness  to  refer  to  them 
to  refresh  his  memory  or  to  read  the  entries 
therein. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  i  881.) 


3.  Evidence— JuDiciAi/— Admissions— Effect 
IN  Subsequent  Tbiat.. 

Where,  on  a  trial  of  an  action  for  services, 
the  attorney  for  defendant  admitted  that,  if 
the  services  were  performed  without  a  specific 
contract,  the  charges  made  were  reasonable,  the 
admission,  if  general  and  without  limitation, 
conclusively  settled  the  value  of  the  services 
on  a  subsequent  trial,  while  if  the  admission 
was  for  the  purpose  of  that  trial  only,  and 
was  80  understood,  it  was  not  binding  on  the 
subsequent  trial. 

[Eld.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  {§  727.  728.] 

4.  AppeaI/— ITabmless    Ebbob  —  Ebbob  —  Ad- 
mission of  Evidence. 

Where,  in  an  action  for  services,  plaintiff 
testified  to  the  value  of  the  services,  without 
objection  to  his  qualification,  and  defendant 
offered  no  evidence  in  reference  thereto,  the 
admission  of  evidence  that  the  attorney  for  de- 
fendant at  a  former  trial  admitted  that  the 
charges  for  the  services  were  leasonable  was 
not  a  ground  for  reversal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  |  4161.] 

Appeal  from  District  Court,  Teller  County; 
John  T.  Shumate,  Judge. 

Action  by  Charles  J.  Perkins  against  T.  J. 
Moynahan.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

M.  B.  Carpenter,  for  appellant  W.  O. 
Temple  and  S.  D.  Crump,  for  appellee. 


GODDARD,  J.  This  is  an  appeal  from  « 
judgment  obtained  by  appellee,  plaintiff  be- 
low, against  appellant,  defendant  below,  for 
services  as  attorney  at  law.  Several  errors 
are  assigned,  but  the  only  ones  argued  by 
appellant  are:  First  allowing  plaintiff,  in 
testifying  to  the  items  and  charges  sued  for, 
to  refer  to,  and  read  from,  bis  books  of  ac- 
count; second,  allowing  proof  of  an  admis- 
sion made  by  the  then  attorney  for  defend- 
ant upon  a  former  trial  of  this  cause. 

1.  The  plaintiff,  who  was  a  witness  on 
his  own  behalf,  sufficiently  laid  the  founda- 
tion for  the  admission  of  his  books  of  ac- 
count in  evidence,  but  his  counsel,  electing 
not  to  offer  them  in  evidence,  examined  him 
in  regard  to  the  items  they  contained,  and, 
over  a  general  objection,  the  witness  was 
permitted  to  refer  to  the  books  to  refresh 
his  memory,  and  read  the  entries  therein. 
This  objection  might  be  disregarded  because 
i  it  specified  no  grounds,  or  in  any  manner 
suggested  to  the  court  any  reasons,  why  the 
testimony  was  inadmissible.  Ward  v.  Wilms, 
16  Colo.  86,  27  Pac.  247;  Hindry  v.  McPhee, 
11  Colo.  App.  308,  53  Pac.  3S9.  The  only 
reason  advanced  here  in  support  of  tliis  ob- 
jection is  that  the  witness  recollected  the 
greater  part  of  the  transactions,  indcpeudent 
of  the  books,  and  there  was  no  necessitj-  to 
refer  to  them.  As  we  have  stated,  tlie  founda- 
tion was  sufficiently  laid  for  the  introduction 
of  the  books  themselves,  and  we  are  imable 
to  perceive  any  material  difference  between 
admitting  them  directly  in  evidence,  and  al- 
lowing the  witness  to  refer  to  them  to  re- 
fresh  his  memory,  or  to  read  the  entries 


Digitized  by 


Google 


Colo.) 


MOYNAHAN  v.  PERKINS. 


1133 


therein  to  the  Jury.  That  "the  original  en- 
tries, if  shown  to  have  been  correctly  made, 
might  have  been  read  In  evidence,"  is  de- 
cided In  Bonnet  v.  Glattfeldt,  120  111.  160, 
11  N.  E.  250,  cited  by  appellant. 

2.  II.  C.  Hollister,  who  took  In  shorthand 
the  testimony  upon  the  former  trial,  and  Mr. 
Perkins,  and  Mr.  Crump  testified  that  at 
the  inception  of  the  former  trial  Mr.  Per- 
kins, while  testifying,  was  asked  the  ques- 
tion: "State  whether  or  not  the  charges 
for  services  rendered  as  shown  on  your  books 
of  account  are  just  and  correct."  To  which 
Mr.  Perkins  answered:  "They  are."  That 
Mr.  Vanatta,  who  was  the  attorney  of  rec- 
ord for  the  defendant  and  conducted  the 
defense  at  that  trial,  admitted  "that,  If  the 
services  were  performed,  and  there  was  no 
special  contract,  and  the  different  Items  In 
the  bill  of  particulars  furnished  are  correct, 
then  the  charges  made  for  such  services  are 
fair  and  reasonable."  This  admission  was 
made  with  reference  to  the  bill  of  particulars, 
or  statement  of  account,  containing  the  Items 
sued  for.  Defendant  objected  to  the  admis- 
sion of  this  statement  upon  the  grounds,  to 
wit:  "(1)  That  other  services  were  proved 
iu  this  trial  in  addition  to  these  covered  by 
the  admission  on  the  former  trial;  and  (2) 
that  Vanatta,  who  made  the  admission,  la 
not  now  attorney  of  record  In  this  case." 
The  objection  was  overruled,  with  instruc- 
tions to  elimtnnte  all  new  matters  concern- 
ing services  rendered,  and  charges  made 
therefor,  that  were  not  brought  into  the  for- 
mer trial.  Upon  the  right  to  prove  admis- 
sions made  by  counsel  upon  a  former  trial, 
Mr.  Jones,  In  his  work  on  Evidence  (section 
2G1),  says:  "Where  an  absolute  and  unquali- 
fied admission  Is  made  In  a  pending  cause, 
•whether  by  written  stipulation  of  the  attor- 
ney or  as  matter  of  proof  on  the  hearing.  It 
may  be  used  on  a  subsequent  trial  and  caur 
not  be  retracted,  unless  by  leave  of  the  court 
on  a  proper  showing  of  mistake.  Imposition, 
or  surprise.  But  mere  informal  admissions 
made  by  counsel  on  one  trial  are  not  ad- 
missible on  a  second  trial."  In  1  Greenleaf 
on  Evidence,  1 186,  the  author  thus  states  the 
rule:  "The  admissions  of  attorneys  of  rec- 
ord bind  their  clients  in  all  matters  relating 
to  the  progress  and  trial  of  the  cause.  But 
to  this  end  they  must  be  distinct  and  formal, 
or  such  as  are  termed  solemn  admissions, 
made  for  the  express  purpose  of  alleviating 
the  stringency  of  some  rule  of  practice,  or 
of  dispensing  with  the  formal  proof  of  some 
fact  at  the  trial."  In  Holley  v.  Young,  68 
Me.  215,  28  Am.  Rep.  40,  It  was  held  that 
"an  admission  made  at  the  first  trial,  if 
reduced  to  writing  or  Incorporated  into  a 
record  of  the  case,  will  be  binding  at  another 
trial  of  the  case,  unless  the  presiding  jus- 
tice, in  the  exercise  of  his  discretion,  thinks 
proper  to  relieve  the  party  from  It"  In 
Railway  Co.  v.  Sboup,  28  Kan.  394,  42  Am. 
Rep.  163,  it  is  said  in   the  syllabus:     "An 


oral  admission  of  a  fact  by  an  attorney 
during  the  trial  of  a  cause  binds  his  client, 
and  such  admisglon  may  be  proved  on  a 
subsequent  trial  of  the  case.  If  from  the 
language  used  at  tlie  time  or  the  surround- 
ing circumst  •■es  it  appears  that  such  ad- 
missiou  was  intended  as  a  mere  waiver  of 
proof  for  the  purposes  of  that  trial  only, 
that  will  be  the  whole  scope  of  its  force; 
but,  If  it  appears  to  have  been  intended  as 
a  general  admission  of  the  fact,  it  will  be 
as  binding  as  though  made  upon  such  sub- 
sequent trial,  and,  where  it  Is  uncertain  what 
was  the  scope  and  intent  of  the  admission, 
the  matter  must  be  left  to  the  jury  for  its 
determination." 

The  court  below,  in  respect  to  this  admis- 
sion, instructed  the  jury  as  follows:  "It  is 
claimed  by  the  plaintiff  In  this  case  that 
upon  a  former  trial  Vanatta,  as  attorney 
for  the  defendant,  •  •  •  admitted  that, 
if  the  services  were  performed  and  there 
was  no  special  contract,  and  if  the  different 
items  in  the  bill  of  particulars  are  correct, 
then  the  charges  made  for  such  services 
are  fair  and  reasonable.  You  are  further  ad- 
vised that.  If  this  was  a  general  admission 
of  the  facts  referred  to  and  without  limita- 
tion, the  defendant  became  bound  thereby  In 
this  trial,  and,  if  you  find  from  the  testi- 
mony that  such  admission  was  so  made  and 
without  qualifications,  then  as  to  all  items 
of  service  contained  in  the  paper  called  the 
'1)111  of  particulars,'  the  question  of  the 
value  of  such  services  is  settled,  in  accord- 
ance with  the  charges  therein  made,  •  •  • 
provided  that  such  services  were  actually 
performed  and  if  such  Items  were  otherwise 
correct.  But  If  it  was  an  admission  for  the 
purpose  of  that  trial  only,  and  was  so  im- 
derstood  at  the  time  by  the  parties,  it  would 
not  being  binding  upon  the  defendant  now. 
And  you  are  further  Instructed  that,  if  you 
believe  from  the  evidence  that,  at  the  for- 
mer trial,  it  was  understood  or  agreed  be- 
tween plaintiff  and  the  defendant,  by  their 
counsel  or  otherwise,  that  the  paper  called  a 
bill  of  particulars,  and  marked  Exhibit  3, 
was  to  be  considered  as  a  bill  of  particulars 
proper,  that  Is  to  say,  that  it  stated  all  the 
items  of  account  against  defendant  by  plain- 
tiff and  being  the  only  items  sued  on,  then 
all  the  items  testified  to  by  plaintiff  as 
having  been  discovered  subsequent  to  the 
former  trial  of  this  cause  are  not  to  be  con- 
sidered or  allowed  for  If  you  find  the  other 
Issues  hereinbefore  spoken  of  in  favor  of  the 
plaintiff."  We  think  the  rule  announced  by 
the  district  court  In  these  instructions  is 
correct,  and  properly  left  to  the  jury  the 
question  as  to  what  weight,  if  any,  was  to 
be  given  to  the  admission,  in  view  of  the  cir- 
cumstances under  which  it  was  made.  But, 
however  this  may  be,  Its  admission  In  any 
event  would  not  have  constituted  prejudi- 
cial error,  since  the  plaintiff  testified  to  the 
value  of  his  serviceB  without  any  objection 
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to  his  qualification,  and  the  defendant  offered 
no  evidence  In  reference  thereto,  and  the 
ndmissioii  was  merely  cumuhttlve  testimony 
as  to  the  value  of  plaintiff's  services,  estab- 
lished by  undisputed  testimony,  and.  If  im- 
properly admitted,  would  not  be  grounds  for 
a  reversal. 

We  think  the  rulings  of  the  court  present- 
ed were  correct,  and  the  Judgment  will  be 
aflflrniod. 

AflSrmed 

GABBERT,  C.  J.,  nnd  CAMPBELL,  3., 
concui. 


MEMORANDUM  DECISIONS. 


RCHTTERMAN  Pt  al.,  County  gnp'rs,  v.  TER- 
RITORY ex  rel.  CLARK.  (Supreme  Court  Of 
Arizona.  May  12,  litOd.)  Appeal  from  District 
Court,  Yavapai  County ;  before  Justice  Riclinrd 
E.  Sloan.  Proceeding  by  the  torritory  of  Arizo- 
na, upon  the  relation  of  B.  S.  Ciarlc,  against 
Geor^  H.  Schuerman  and  others,  as  super- 
vigors  of  the  county  of  Yavapai.  From  a  judg- 
ment for  relator,  defendants  appeal.  Affirmed 
by  a  divided  court.  Ilerndon  &  Norris  and 
E.  E.  Ellinwood,  for  appellants.  E.  S.  Clarli, 
Atty.  Gen.,  for  appellee. 

PER  CUItlAM.  Upon  the  question  of  the  af- 
firmance or  reversal  by  this  court  of  the  judg- 
ment of  the  district  court  in  this  action  the 
meml>ers  of  this  court  qualified  to  participate 
in  the  determination  of  the  appeal  are  equally 
divided  in  opinion,  and  the  judgment  of  the 
district  court  must  therefore  stand  affirmed.  As 
any  opinion  as  to  the  merits  of  the  case  would 
be  but  the  expression  of  the  views  of  a  minority 
of  the  court,  none  will  be  given. 


BOWMAN  V.  PITSENBERGER.  (Supreme 
Court  of  Kansas.  June  y,  ISKKS.)  Error  from 
District  Court,  Morris  County ;  O.  L.  Moore, 
Judge.  Action  between  M.  G.  Bowman  and  A. 
N,  Pitsenberger.  From  the  judgment.  Bowman 
brings  error.  Affirmed.  John  Maloy,  for  plain- 
tiff in  error.  Micbol«on  &  I'irtle,  for  defendant 
in  error. 

PER  CtTRI.\M.  The  only  question  presented 
in  this  case  is  that  the  verdict  is  not  Rnstninetl 
by  the  evidence.  No  objections  are  made  to 
the  admission  or  rejection  of  evidence,  and 
none  to  the  instructions  given  to  the  jury. 
Tills  court  cannot  weigh  or  reconcile  evidence. 
The  conclusion  reached  by  the  jury  was  reason- 
able and  fully  justified  by  the  testimony  given. 
There  is  nothing  to  indicate  mistaiip,  passion, 
or  prejudice.    The  judgment  is  affirmed. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  WILLIS. 

(Supreme  Court  of  Kansas.  June  0,  l!)Oi!.)  Kr- 
ror  from  I>i.><trict  Court,  Tliomas  Count.v;  Chiis. 
W.  Smith.  Judge.  Action  by  A.  H.  Willi.s 
against  the  Chicago,  Ifoek  Island  &  I'acKic  Kiiil- 
wiiy  ('onipany.  Judgment  for  pl:iintifl'.  Dc^fciiil- 
ant  brinKs  error.  Alfirmed.  M.  .\.  Low.  \V.  F. 
Evans,  and  Paul  E.  Walker,  for  iilnintiff  in 
error.  E.  II.  Benson,  Clement  L.  Wilson,  and 
John  Ilartzlor,  for  detendunt  in  error. 

PICK  ("I'UIAM.  The  coutrovor.sios  involved 
in  this  cose  all  soom  ultimately  to  be  involved 
in  the  findincs  of  the  jury  as  to  the  facts.  The 
court  instriKled  tlie  jury  that  b<'fore  the  plain- 
tiff below  could  recover   he  must  prove  by  a 


preponderance  of  evidence  that  defendant's  train 
set  ont  the  fire;  that  if  the  fire  was  started 
before  the  train  arrived  where  the  fire  first 
occurred,  the  defendant  was  not  responsible,  but 
if  fho  fire  starte<l  immetliately  after  the  train 
passed,  tlie^  might  infer  thiit  the  train  set  tlu- 
fire ;  that  if  the  jury  found  that  the  train  set 
the  fire,  it  was  prima  facie  evidence  of  negli- 
gence in  the  management  of  the  train,  but  this 
presumption  of  negligence  might  be  overcome 
and  dis'irove<l,  if  the  evidence  showed  that  the 
locomotive  was  at  the  time  provided  with  proper 
appliances  to  prevent  the  escape  of  fire  and 
tint  these  appliances  were  in  good  repair  and 
that  the  loeomotive  was  carefully  and  efficiently 
handled ;  tliat  it  was  for  the  jury  to  determine 
whether  there  was  negligence  on  the  part  of  the 
defendant,  either  in  using  defective  anpliances 
or  in  the  management  of  the  locomotive,  and 
if  there  was  no  negligence  there  could  be  no 
recovery  against  the  defendant  In  short,  the. 
court  seems  to  have  correctly  Instructed  the 
jury  upon  every  question  of  law  involved,  and 
to  nave  covered  every  reouest  for  instruction 
asked  by  the  defendant,  so  far  as  it  was  a 
correct  statement  of  the  law.  If  the  evidence 
of  the  witnesses  for  the  defendant  below  is 
given  full  credence,  it  made  a  very  strong  show- 
ing that  the  locomotive  had  the  best  appliances 
to  prevent  the  escape  of  fire  which  it  is  prac- 
ticable to  use  and  that  the  locomotive  was 
handled  with  the  utmost  care.  Given  full  credit, 
their  evidence  showed  that  the  fire  was  burning 
before  the  locomotive  arrived  at  the  point  where 
the  fire  started,  and  that  the  appliances  and 
management  of  the  locomotive  were  such  as  to 
render  the  escape  of  fire  from  it  next  to  imiios- 
sibie ;  and  none  of  these  witnesnes  were  im- 
peached nor  was  any  of  tjieir  evidence  direetly 
contradicted,  unless  it  be  as  to  the  time  of  the 
starting  of  the  fire.  The  evidence  of  piaintifTs 
witnesses  tended  to  show  that  the  fire  stnrt«>d. 
not  before,  bnt  after,  the  locomotive  lassed  the 
point  of  its  starting.  The  jury  believed  from  the 
evidence  that  the  loconiotive  started  the  fire. 
and  so  found,  and  hence  could  not  well  have 
given  full  credence  to  the  accuracv  of  the  evi- 
dence relating  to  the  nerfcction  of  the  appliances 
and  the  management  of  the  locomotive.  Were 
it  the  province  of  this  court  to  weigh  the  evi- 
dence, we  might  come  to  a  different  conclusion 
than  did  the  jury ;  but  it  is  not.  We  cannot  say 
that  the  verdict  and  judgment  are  not  supi>ortM 
by  evidence.  The  judgment  of  the  district  court 
is  affirmed. 


MANDEVILLE  v.  CUDEBEC.  (Supreme 
Court  of  Kansas.  June  9,  J90<>.)  Error  from 
District  Court,  Franklin  County ;  C.  A.  Smart, 
Judge.  Action  by  F.  M.  Cudebec  against 
George  J.  Mondeville.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed.  C.  B.  Ma- 
.son,  for  plaintiff  in  error.  II.  A.  Richards,  for 
defendant  in  eiTOr. 

PER  CURIAM.  This  was  an  action  to  re- 
cover upou  a  judgment  obtaine<l  by  the  plaintiff 
against  the  defendant  in  the  state  of  Nebraska. 
The  defen.se  iu  the  answer  was  payment,  and 
the  facts  upon  which  defendant  relied  as  pay- 
ment were  specifically  set  out  in  two  separate 
defenses.  One  was  an  attempt  to  plead  payment 
by  a  transfer  of  certain  property  to  tlie  plain- 
tiff in  satisfaction  of  the  judgment.  The  other 
I  was  an  attempt  to  plead  pajment  by  way  of  a 
novntion  of  a  debt  owing  to  liim  from  one  Nlyron 
Tuttie.  The  facts  pleaded  in  the  first  defense 
sliow  thiit  the  property  delivered  to  plaintiff  was 
delivered  to  him  as  security  for  the  judgment, 
and  in  the  second  defense  it  is  not  stated  that 
plaintiff  agre.>d  to  accejrt  Tuttie  as  his  debtor 
and  release  the  defendant.  The  agi-eemcnt  be- 
tween Till  do  and  tlie  defendant  that  Tuttie 
would  pay  plaintiffs  judgment  is  in  writing  and 
is  set  out  in  the  pleading;  but  the  plaintiff  was 
not  a  party  to  this  agruumeut,  and  there  is  no 
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allejration  that  he  at  any  time  aereed  to  release 
his  judgment  ae.iinst  the  defendant  and  in  lieu 
thereof  accept  Tiittle  as  his  debtor.  The  court 
sustained  a  demurrer  to  this  answer,  and  this 
is  the  only  error  complained  of.  The  demuvror 
was  nroperly  sustained,  and  the  judgment  is 
affirmed. 


ROUBINS  T.  BARTON  BROS.  (Supreme 
Court  of  Kansas.  June  9,  190(i.)  Error  from 
District  Court,  Sedgwick  County ;  Thos.  C.  Wil- 
son, Judge.  Action  by  Barton  Bros,  against  VV'. 
W.  Hobbins.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed.  Henry  C. 
Sluss,  for  plaintiff  in  error.  Stanley,  Vermil- 
ion &  Evans  and  Geo.  W.  Cooper,  for  defendants 
in  error. 

PER  CURIAM.  Action  for  deceit,  which  has 
been  three  times  tried.  The  two  former  judgmeuts 
in  favor  of  Barton  Bros,  were  reverst-d  for 
trial  errors  (Robbing  y.  Barton  Bros.,  50  Kan. 
120,  31  Pac.  680;  Bobbins  v.  Barton  Bro.«..  9 
Kan.  App.  558,  58  Pac.  279),  and  complaint 
is  made  of  the  third  judgment  rendered  in  their 
favor.  The  point  that  the  evidence  does  not 
support  the  verdict  is  not  good.  The  proof, 
direct  and  circumstantial,  fairly  tends  to  show 
that  Bobbins  made  statements  as  to  Gorton's 
financial  condition  which  were  known  by  him 
to  be  untrue ;  that  they  were  made  to  procure 
credit  for  Gorton  from  Barton  Bros.,  and  did 
deceive  them ;  and  that  Barton  Bros,  sold  goods 
to  Gorton  in  reliance  upon  the  statement,  and 
thereby  suuered  loss.  Robbins  comnlains  that 
the  testimony  against  him  is  not  as  "solid  and 
persuasive"  on  some  i)hases  of  the  case  as  is 
necessary  to  an  adverse  verdict ;  but  it  an'iears 
to  the  court  to  warrant  the  construction  which 
the  jury  and  trial  court  placed  upon  it,  and 
as  the  disouted  questions  of  fact  have  been  pass- 
ed upon  by  three  juries,  and  the  same  result 
reached  by  each  of  them,  the  third  verdict 
should  not  be  set  aside  if  thei-e  is  substantial 
supporting  testimony.  The  instructions  are  not 
open  to  the  objections  that  they  were  inapnli- 
cable  to  the  facts  involved  and  did  not  state 
the  issues  in  the  case.  No  material  error  was 
committed  in  instructing  the  jury,  and  we  see 
nothing  in  the  other  rulings  compl.iined  of 
which  prejudiced  the  substantial  rights  of  the 
plaintiff  in  error.    Judgment  afBrmeid. 


STATE  T.  IIAMi  i»<N.  (Supreme  Court  of 
Kansas.  July  C,  1!M)(>.)  Appeal  from  Court  of 
Common  Pleas,  Wyandotte  County ;  Wra.  (i. 
Holt  Judge.  L.  D.  llamnton  was  convicted  of 
selling  intoxicating  liquors,  and  appeals.  Af- 
firmed. Hnle  &  .iiaher.  for  ai)iiellaut.  C.  C. 
Coleman,  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  The  appellant  was  convicted 
of  selling  intoxicating  liquors  in  violation  of 
law.  lie  appeals  to  this  court,  and  the  only 
error  of  which  he  complains  is  the  giving  of 
an  instruction.  This  instruction  pertained  to 
the  dutv  of  the  jurors  in  weighing  evidence  in 
determinine  the  criHlibility  of  any  particular 
witness.  Home  thins.-*  are  said  in  this  instntc- 
tion  which,  if  taken  independently  of  its  a'ccom; 
panying  language  in  the  instruction,  would  be 
objectionable,  but,  read  with  the  other  parts 
of  the  same  instruction  and  in  connection  with 
the  general  instruction  upon  the  credibility  of 
witnesses  and  the  weight  to  be  given  to  the 
evid'-nce  and  the  province  and  duty  of  the  jury 
in  respect  thereto,  renders  that  part  harmless 
which  might  otherwise  be  objectionable.  In  de- 
termining the  meaning  and  effect  of  any  particu- 
lar instruction,  it  should  be  considered  in  its 
entirety,  and  read  in  connection  with  all  other 
related  instructions.  When  thus  internreted  the 
instruction  obje<-ted  to  was  not  prejudicial.  The 
judgment  is  affirmed. 


WICHITA  R.  &  LIGHT  CO.  t.  LIPPIN- 
CO'lx.  (Supreme  Court  of  Kansas.  June  9, 
ISHIO.)  Error  from  District  Court,  Sedgwick 
County;  Thos.  C.  Wilson.  Judge.  .Vction  by 
William  Lippincott  against  the  Wichita  Rail- 
road &  Light  Company.  Judgment  for  plaintiff. 
Defenoant  brings  error.  Affirmed.  Kos  Harris 
and  V.  Harris,  for  plaintiff  in  error.  Adams  & 
Adams,  for  defendant  in  error. 

1-  Kit  C  u  rCl  AM.  We  have  considered  the  errors 
assigned  in  the  introduction  of  the  evidence  and 
in  giving  and  refusing  instructions  in  this 
case,  and  find  no  substantial  error  therein.  The 
evidence  is  conuicting.  and  the  jury  in  special 
findings  found  the  facts  unon  which  the  plain- 
tiff below  predicated  negligence  in  favor  of 
the  plaintiff,  and  in  response  to  special  questions 
by  which  the  defendant  sought  to  elicit  findings 
of  fact  which  would  establish  the  contributory 
negligence  of  the  plaintiff  the  jury  answered. 
'■\\'e  don't  know."  This  ia  equivalent  to  finding 
that  the  evidence  is  not  sutticient  to  establish 
the  facts  sought  to  be  elicited,  the  burden  of  prov- 
ing which  rested  upon  the  defendant.  No  motion 
was  filed  to  set  aside  these  negative  findings,  but 
a  motion  was  filed  for  judgment  in  favor  of  the 
defendant  on  the  general  findings  notwithstand- 
ing the  general  verdict.  This  was  properly  over- 
ruled. A  motion  was  then  filed  for  a  new  trial, 
on  the  ground,  with  others,  that  the  verdict 
was  not  supported  by  the  evidence.  As  before 
said,  the  evidence  was  conflicting,  and  we  think 
there  was  sufficient,  regarded  iu  a  light  favor- 
able to  plaintiff,  to  sustain  the  verdict.  Cer- 
tainly the  unattacked  special  findings  of  the 
jury  are  sufficient  to  sustain  the  verdict  and 
judgment.  The  judgment  of  the  district  court 
it  affirmed. 
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